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INTRODUCTION

Article 1, Sec. 8 of the Constitution provides that Congress 

shall have power "To lay and collect taxes, duties, imposts and 

excises, to pay the debts and provide for the common defense and 

the general welfare of the United States; but all duties, imposts 

and excises shall be uniform throughout the United States." This 

clause, comparatively brief though it is, has given rise to a mass 

of opinion and writing as to its scope, intent and effect. There 

are many aspects to the problem, as to what this clause may mean, 

but it shall be our purpose to consider and inquire into the 

matter of the use of the power granted by this clause for’purposes 

other than the mere collection of revenue.

Certain factors peculiar to our dual system of Government are 

introduced into the consideration at the outset. Our Federal Govern

ment being one of enumerated powers, may exercise them only, and does 

not enjoy the right of an autocratic government to impose its wishes 

by arbitrary fiat. This, of course, is the foundation of our Consti

tutional system. Being thus limited by a stated group of powers and 

barred from all fields which have been reserved to the states or to 

the people, the Federal Government has undeniably sought from time to 
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time to accomplish forbidden purposes by indirection, one of these 

modes being the use of the tax power. To what extent and in what 

manner these efforts have been held constitutional, and wherein 

they depart so far as to exceed the tax power, it will be our 

purpose to examine.

It may be well to take note at this point of the two parts 

to the grant of the tax power itself, namely, first, the basic power 

to lay and collect taxes, and secondly, the purpose or use for the 

taxes, that is, to pay the debts and to provide for the common defense 

and general welfare. At times these two portions seem indivisible, 

and at other times the emphasis is largely on the first part, with 

little reference to the second part of the clause. In our treatment 

of the subject we shall first consider the chronological development 

and consideration of the basic tax power by the Supreme Court as 

applied to non-fiscal ends, and later consider the connection thereto 

of the general welfare clause, inasmuch as the subject has only 

recently been emphasized by the Court and thereby become of importance. 

The general scheme, then, will be first, an inquiry into the origin of 

the tax clause, in the Constitutional Convention; second, the develop

ment of the existing Supreme Court doctrine as to non-fiscal use; third, 

a recapitulation of the rule as produced by the Supreme Court through 



constant revision and qualification to the present days and finally, 

a treatment of the general welfare clause and its implications in 
present and future legislation.^

EARLY HISTORY

We look, of course, to the Constitutional Convention for the 

origin of the tax clause. Little explanation need be indulged in 

as to the granting to the new government- of a power to levy and 

collect taxes, this being a power known to the framers to be essential
2

to the conduct of any government. In fact, one of the principal

1. Robert C. Brown, in his article ’’When Is a Tax Not a Tax?" in
11 Indiana Law Rev., 399, (June, 1936) divides this subject for 
treatment into the following classes! the liquor taxes, grain exchange 
taxes, child labor cases, taxes effecting other powers, oleomargarine 
cases, drug cases, tariff cases. While I have used such a method of 
classifying in one type of cases, namely, the drug cases, I have in 
general followed the matter chronologically. The existence of Mr. 
Brown’s basis of classification, however, and its importance are clear.

2. Gray, in ’’Limitations of Taxing Power and Public Indebtedness" 
(1906), said, (par.701) "The example of a strong general government 
which they had in mind, and the only one with which most of them were 
familiar, was the government of Great Britain. The powers of that 
government were well known to them, its machinery had been copied in 
most of the states.

"In view of these facts it may be generally stated that in their 
bestowal of powers on the general government and in their restriction 
of those powers (particularly of taxing powers, since dispute as to 
taxation was one of the chief causes of the Revolution) they intended: 
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reasons for seeking a substitute for the Articles of Confederation 

was the inability of the Federal Government under those Articles to 

collect its taxes, which it was forced to obtain directly from the 

states themselves rather than from the people of the states. As 

for the language of the second portion of the clause, this comes 

from Section 8 of the Articles of Confederation, wherein there was 

provided for the defraying out of a common treasury of "all charges 

of war, and all other expenses that shall be incurred for the common 

defense and general welfare."

On May 29, 1787, Randolph proposed to the Convention the follow

ing resolution, among others:^ "1. Resolved, that the Articles of 

Confederation ought to be so corrected and enlarged as to accomplish 

the objects proposed by their institution; namely, common defense,

"’To grant to the general government those powers usually exercised 
by the government of Great Britain, and in matters of taxation to 
grant the same general authority of classification and selection as 
was possessed by the British Government and by the state governments 
modeled upon it.

’To restrict those powers thus granted in such a way as to prevent 
discrimination among the states.*"

1. Madison’s Journal of the Constitutional Convention, edition by 
E. H. Scott, P. 61.
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’’security of liberty and general welfare". On May 30, Randolph 

proposed that his resolution be postponed in order to consider other 

propositions including "1. That a union of the states mere Federal 

will not accomplish the objects proposed by-the Articles of Confedera

tion, namely, common defense, security of liberty and general welfare 

VShen the first draft of the Constitution was reported by the Committee 

on August 6, 1787, most of the Congressional powers included in the 

final instrument, were enumerated, including the power to levy taxes 

and excises, the general welfare clause, however, being absent. On 

August 25, Mr. Sherman proposed to add to the bare taxing clause the 

following, "For the payment of said debts arid for the defraying the 

expenses t?at shall be incurred for the common defense and general 

welfare-’? .^ '\iis proposition failed to be accepted, according to Mr. 

Madison, on the ground that it was unnecessary, the Connecticut delega

tion alone voting in favor of it. On September 4, the Committee of 

Eleven proposed certain additions to the draft as follows: "1. The 

first clause of Article 7, Section 1, to read as follows: ’The legis

lature shall have power to lay and collect taxes, duties, imposts and 

excises, to pay the debts and provide for the common defense and general 

welfare of the Unitefl States’". This amendment was accepted by the

1. Id. p. 73
2. Id. p. 607
3. Id. p. 654 
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Convention without opposition. On September 12, 1787, the clause 

appeared in its present form as a part of the draft of the Consti- 

tution.^ On September 17, 1787, only five days later, the Consti

tution was adopted by the Convention.

If we desire to determine what was the extent to which the 

framers intended that the tax power should be used, we may obtain 

authoritative illumination by reference to The Federalist» Of the 

papers involving the consideration of the tax power, Mr. Hamilton 

wrote by far the majority. Hamilton was the staunch advocate of 

placing in the Constitution an unlimited tax provision, although 

as one author observes, Hamilton’s work in the Convention was not 

highly effective or significant due to the very extreme nature of 

his views, so stated to provoke discussion, and also to the early
o withdrawal of the New lork delegation of which he was a member. 

However, what he was unable to accomplish in the Convention, 

Hamilton made noble efforts to achieve in his advocacy of the
2ratification of the Constitution. He did not waiver from his

1. Id. p. 704
2. Andrew J. McLaughlin, "Constitutional History of the United 
States", p. 150.
3. Mr. McLaughlin says: (p.150) "A proof of his amazing genius 
is seen in his defense of the Constitution when it was finished 
and presented to the states for ratification, and especially in 
the articles of supreme power and intelligence which he contributed 
to The Federalist; but his work in the convention was not significant. 
His colleagues in the New York delegation disagreed with him; with the
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conts/ tion that the tax power was not to be limited. In Number 31 

of The Federalist he urges that the tax power should be "free from 

every other control, but a regard to the public good and to the 

sense of the people .... As revenue is the essential engine by 

which the means of answering the national exigencies must be procured, 

the power of procuring that article in its full extent, must necessarily 

be comprehended in that of providing for those exigencies". In Number 

54 of The Federalist, he argued forcefully that the general government 

was to carry the burden of wars which are the chief sources of state 

expenditures. He minimized the amount of money which must be expended 

within the state. He declared: "What are the chief sources of expense 

in every government? What has occasioned that enormous accumulation 

of debts with which several of the European nations are oppressed?

The answer plainly is, wars and rebellions, the support of those 

institutions, which are necessary to guard the body politic against 

these two most mortal diseases of society". Reasoning on this basis 

that the general government must have access to the bulk of the 

resources of the community, which result could not be obtained by

"apparent exception of one day, he was absent for six weeks (June 29 
to August 13); when he returned his colleagues had left the convention 
(July 10), and the vote of that State (New York) was not cast." 
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attempting a clear separation of types of taxes, between the 

states and the Federal Government, he concludes, "The preced

ing train of observation will justify the position which has 

been elsewhere laid down that ’a concurrent jurisdiction in 

iiie Article of Taxation was the only admissible substitute for 

an entire subordination in respect of this branch of power, of 

state authority to that of the Union*. Any separation of the 

objects of revenue that could have been fallen upon would have 

amounted to a sacrifice of the great INTERESTS of the Union to 

the POWER of the individual states. The Convention thought the 

concurrent jurisdiction preferable to that of subordination; and 

it is evident that it has at least the merit of reconciling an 

indefinite constitutional power of taxation in the Federal Govern

ment with an adequate and independent power in the states to provide 
for their own necessities."V Referring briefly to Mr. Madison’s

1. Commenting on the vesting of the sole power to tax imports in 
Federal government, Hamilton said in Number 12, of The Federalists 
"It is, therefore, evident, that one national government would be 
able, at much less expense, to extend the duties on imports, beyond 
comparison further than would be practicable to the states separate
ly, or to any partial confederacies.....the single article of ardent 
spirits under Federal regulation, might be made to furnish a consider 
able revenue. According to the ratio of importation into this state, 
the whole quantity imported into the United States may, at a low 
computation, be estimated at four millions of gallons; which, at a 



views we find him in Number 41, emphasizing his doctrine that 

the tax power is limited and defined by the powers of Congress 

which follow. He said, "Some who have not denied the necessity 

of the power of taxation have grounded a very fierce attack against 

the Constitution on the language in which it is defined. It has 

been urged and echoed that the power ’to lay and collect taxes, 

etc.’ amounts to an unlimited commission to exercise every power 

which may be alleged to be necessary for the common defense or 

general welfare .... But what color can the objection have when 

a specification of the objects alluded to by these general terms 

immediately follows» and is not even separated by a longer pause than 

a semicolon?”

These two views though divergent in part, serve to indicate 

the thought which the framers had in inserting the clause in the 

Constitution. Of great significance is the notion expressed try 

"shilling per gallon, would produce two hundred thousand pounds. That 
article would well bear this rate of duty; and if it should tend to 
diminish the consumption of it, such an effect would be equally favor
able to the agriculture, to the economy, to the morals, and to the 
health of society. There is, perhaps, nothing so much a subject of 
national extravagance.” Mr. Hamilton, at least, felt no misgivings in 
recognizing the availability of the tax power for protective tariff 
purposes, or even for regulatory purposes where public morals is con
cerned.

1» Of The Federalist.



Hamilton that the general government should have wide powers of 

taxation because it has the greater expense due to the needs of 

war. In fact he refers to wars and rebellionsas the "two most 

mortal diseases of society", and he urges that there "ought to 

be a capacity to provide for future contingencies as they may 

happen; and as these are illimitable in their nature, so it is 
impossible safely to limit that capacity"3 We may reasonably 

infer from these statements that Mr. Hamilton at least, were he 

living today, would endorse the use of the tax power for other 

diseases of society than wars and rebellions, if they were national
2 in scope and as threatening to the national welfare as war.

CHRONOLOGICAL TREATMENT

We will begin the chronological development of efforts by 

Congress to extend its tax power into non-fiscal fields, from 

about the' time of the Civil War. The reason for this becomes

1. The Federalist, Number 34.
2. See post p.80 where in the case of United States v. Butler,
297 U.S.l, the Supreme Court accepts the basic theory of Hamilton 
on the scope of the tax clause.
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apparent from the following quotation in the dissenting opinion 

of Mr. Justice Nelson in the case of Veazie Bank v. Fenno.^

"This taxation of the powers and faculties of the state govern

ments which are essential to their sovereignty and to the efficient 

and independent management and administration of their internal 

affairs is for the first time advanced as an attribute of the 

Federal authority. It finds no support or countenance in the 

early history of the government or in the opinions of the illustrious 

statesmen who founded it.” Inasmuch as an examination of the 

earlier cases indicates little or no real difficulties under the 

tax power of the type we are considering, it may be said that 

this is the starting point of our treatment.

Shortly before the Veazie Bank case, Mr. Chief Justice Chase
gin the License Tax Cases, laid down what has been cited in numerous 

cases thereafter as the basic rule of construction on the tax power. 

He said, "It is given in the Constitution with only one exception 

and only two qualifications. Congress cannot tax exports and it 

must impose direct taxes by the rule of apportionment and indirect

1. 8 Wall. 535.
2. 5 Wall. 462.
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"taxes by the rule of ■uniformity. Thus limited and thus only, 
it reaches every subject and may be exercised at discretion."^" 

The License Tax Cases involved Federal taxes in the form of 

licensing for engaging in the sale of lottery tickets or in the 

business of selling liquor. In upholding this tax, the Chief 

Justice concluded with this remark that ’’the recognition by the 

acts of Congress of the power and right of the states to tax, 

control or regulate any business carried on within its limits, 

is entirely consistent with an intention on the part of Congress 

to tax such business for national purposes."

The Veazie Bank Case,* involved a tax of 10% on all bank 

notes issued for circulation, the tax being levied on the bank, 

which was franchised by the state. Thé obvious practical effect 

of the tax was to make the issuance of such bank notes unprofitable, 

and thereby destroy the business of issuance. The objection, of 

course, was that the franchise given by the state was impaired.

1. Cf. the following quotation from the early case of Hylton v.
U. S., 3 Dall. 171 j "A general power is given to Congress to lay 
and collect taxes of every kind and nature, without any restraint 
except only on exports; but two rules are prescribed for their 
government, namely, uniformity and apportionment."

2. 8 Wall. 533.
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Mr. Chief Justice Chase, again giving the opinion of the majority, 

found that the destructive nature of the tax was no objection to 

its constitutionality. This case is usually explained on the 

ground that the Federal Government had the power to make its own 

currency exclusive and therefore a tax making it unprofitable for 

a state franchised bank to issue currency is well within such 

regulatory function. This consideration, however, was stated by

the

and

was

court as "equally vindicating the wisdom and power of Congress”, 

in upholding the tax itself as against the objection that it 

excessive and revealed an intent by Congress to destroy a state 

franchise, the Chief Justice said, "The first answer to this is that 

the judicial cannot prescribe to the legislative department of the 

government limitations upon the exercise of its acknowledged powers

The power to tax may be exercised oppressively upon persons, but

the responsibility of the legislature is not to the courts but to

the people by whom its members are elected. So, if a particular

tax bears heavily upon a corporation, or a class of corporations, it

cannot for that reason be pronounced contrary to

In 1897 came the case of In re Kollock,involving a tax on

the Constitution".

1. 165 U.S. 526 



oleomargarine, there being required as an adjunct to the tax 

the stamping and brand'ng of packages according to regulations 

of the Secretary of the Treasury. The court upheld this tax 

as a tax measure, despite the fact that it may have had the 

collateral purpose of preventing deception in the sale of 

oleomargarine as butter. The requirements for labeling and 

branding of the packages were viewed as efforts to prevent fraud 

in the collection of revenue. Mr. Chief Justice Fuller said, 

"Protection to purchasers in respect of getting the real and 

not a spurious article cannot be held to be the primary object 

in either instance and the identification of dealer, substance, 

quantity, etc., by marking and branding must be regarded as means 

to effectuate the objects of the Act in respect of revenue."

Thus, the court had gone on record as endorsing regulation 

when collateral or in the form of requirements incidental to the 

collection of the tax. The importance of this finding was far- 

reaching in later efforts by the Government to justify as incidental 

to the collection of the tax, all manner of regulation. The climax 
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of liberality on the part of the Supreme Court came in the anti

narcotic cases,1 whilè as will be seen later, the parallel brake 

upon the efforts of the Government to extend its tax power began 
p with the Child. Labor Tax case.

2In Nicol v. Ames, there was under consideration the validity 

of the stamp tax under the War Revenue Act of June 13, 1898, 

whereby were taxed all transactions on boards of trade and stock 

exchanges. The principal objection against the Act was to the 

requirement that a memorandum of all such transactions must be made 

so that the stamp could be affixed thereto. The court felt that 

as long as Congress has the power to impose thè tax, the means 

adopted for collection, within reasonable and rational limits 

must be left to the discretion of that body. That boards of trade 

are sufficiently peculiar in their own methods of doing business as 

to form a basis for the classification was fully recognized by the 

court. Speaking for the court, Mr. Justice Peckham warned that 

caution must be exercised in declaring an Act of Congress unconsti

tutionals "This is particularly true", he said, ffof a revenue act

1. Post, page 22.
2. Bailey v. Drexel Furniture Co., 259 U.S* 20.
3. 175 U.S. 509.



- 16 -

"of Congress. The provisions of such an Act should not be lightly 

or inadvisedly set aside although if they be plainly antagonistic 

to the Constitution, it is the duty of the court to so declare.

The power to tax is the one great power upon which the whole national 

fabric is based. It is not only the power to destroy, but it is also 

the power to keep alive.” This decision, giving further support to 

the theory of the License Tax Cases, that the only limitations on 

the tax power are those expressly set forth in the Constitution, 

seemed to have fully set the stage for the desires of Congress to 

extend its tax power.
Next in point of time was the case of McCray v. U. S.,^"

the familiar case involving a tax of 10£ per pound on oleomargarine 

colored yellow, a tax of only being placed on white oleomargarine, 

Mr. Justice White found little difficulty in upholding this tax, 

brushing aside the intimation that the primary purpose must have 

been to discriminate against colored margarine in such a way as 

to drive it out of business. He said, "For instance, all of the 

propositions (of the appellant), obviously rest not only on

1. 195 U.S. 27 



"inferences drawn from the face of the Act, but also on deductions 

made from what it is assumed must have been the motives or purposes 

of Congress in passing them". The Justice proceeds to comment 

that no instance had been presented to him where a power exercised 

by Congress had been declared repugnant to the Constitution, 

merely because "It appeared to the judicial mind that the particular 

exertion of Constitutional power was either unwise or unjust". The 

injunction phrased by Justice White here is that the abuse of the 

powers of Congress must not be corrected by the abuse by the Court 

of its own powers. The Court did hasten to qualify itself by 

stating that if an abuse of the taxing power were to be presented, 

which was so extreme as to exceed the bounds already indicated, so 

that it should be clear that the tax was not for revenue purposes, 

but solely for the destruction of rights otherwise preserved by 

the Constitution, "it would be the duty of the courts to say that 

such an arbitrary act was not merely an abuse of delegated power, 

but was the exercise of an authority not conferred." Herein lies 

the germ of the idea which assumed full proportion in the Child 

Labor Tax case and which is the best logical ground on which to
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justify the subsequent interference by the court with the taxing 

power.
Two writers^’ have discussed, with the McCray Case, and as 

analogous to the tax therein, the 1912 "phossy-jaw" tax, or 

tax on the production of poisonous phosphorus matches. This 

tax never became the subject of litigation probably because 

of the introduction into use of non-poisonous matches.
2In Flint v. Stone Tracy Co., the court upheld the tax on 

corporations over the objection that this was an infringement on

1. Robert E. Cushmans "Social and Economic Control Through 
Federal Taxation," 18 Minn. L.R. 759; Robert C. Browns "When
is a Tax not a Tax?" 11 Indiana Law Review, 399; the latter said 
at page 426s "Curiously enough this legislation which was 
completely successful in ending the industry, seems never to 
have been attacked in court.....It may be assumed that one reason 
was that in the light of such cases as McCray v. United States, 
195 U.S. 27, which was then the prevailing authority, it was 
thought that a contention that a prohibitive tax was not within 
the taxing power could not be sustained." Mr. Cushman states that 
the principal reason the tax was never contested was that President 
Taft ended the difficulty for the match industry by releasing to 
it, patents for non-poisonous matches.

2. 37 Stat. 81.

3. 220 U.S. 107.



the reserved powers of the states which had created the corpo

rations and granted their franchises. The court dwelt at length 

on its oft-repeated sentiments that the taxing power is limited 

in the Constitution only by the prohibition against taxing 

exports and by the requirement of imposing direct taxes by 

apportionment and indirect taxes by the rule of uniformity. It 

must be acknowledged that the Flint case did not present the 

problem of probable effort by the Government to regulate to the 

extent that it was presented in the McCray case and the court 

found it unnecessary to state any specific terms as to possible 

future actions. However, the warning in the McCray case was not 

made idly, as we shall see later.
1The case of Billings v. United States, presented the 

question of the constitutionality of paragraph 37 of the Tariff 

Act of 1909, imposing a tax on foreign built yachts. The 

objections naturally were that the basis for classification was 

unsound and that the discrimination in favor of domestic built 

yachts was unconstitutional and violative of the Fifth Amendment. 
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The court felt that the basis for classification was sufficient

ly apparent and hinted that the Fifth Amendment does not make 

any express injunction against taxes of this type. Mr. Justice 

White, speaking frr the court said, "The conclusion cannot be 

escaped that the propositions each and all of them, v?hatever 

may be their form of expression are in substance and effect but 

an assertion that the tax which the statute imposes is void because 

of a want of intrinsic uniformity ... .all the contentions are 

adversely disposed of by the previous decisions of this court on 

that subject. That which is settled beyond dispute may not be 

disregarded and brought into the realm of that which is controvertible 

and questionable, by the mere garb in which propositions are clothed".

Brushaber V. The Union Pacific,^ following the Billings case 

in point of time, extended the implication of the Billings case that 

the Fifth Amendment is no limitation on the taxing power as such, 

indicating at the same time that the Fifth Amendment might be violated 

by an attempt to confiscate property under the guise of taxation. 

This case was a stockholder’s suit to enjoin the corporation from 

paying its income tax. Mr. Chief Justice White, for the court said,

1. 240 U.S. 1 



"So far as the due process clause of the Fifth Amendment is 

relied upon, it is equally well settled that such clause is 

not a limitation upon the taxing power conferred upon Congress 

by the Constitution; in other words, that the Constitution 

does not conflict with itself by conferring on the one hand a 

taxing power and taking the same power away on the other by 
the limitation of the due process clause^ ... And no change in 

the situation here would arise even if it be conceded, as we think 

it must be, that this doctrine would have no application in a case 

where, although there was a seeming exercise of the tax power, the 

act complained of was so arbitrary as to constrain to the con

clusion that it was not the exertion of taxation, but a con

fiscation of property.” The second part of this statement seems 

to contradict what has gone before, unless the narrow distinction 

be accepted, that if the exaction is so arbitrary as to violate 

the Fifth Amendment, it is not a tax. On this basis at least, it 

may still be maintained that the Fifth Amendment is no limitation 

on the taxing power. While it is not important for this considera-

1. The Court here cites Treat v. White, 181 U.S. 264, Patton v. 
Brady, 184 U.S. 608, McCray v. U.S., 195 U.S. 27, Flint v. Stone 
Tracy Co., 220 U.S. 107, and Billings v. U.S., 252, U.S.261. 
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tion it is interesting to note that important limitations in 

other matters, flowing from the Fifth Amendment are to be found in
1 2Nichols v. Coolidge, and Heiner v. Donnan.

THE DRUG CASES

Now comes the climax of the liberality of the Supreme Court

1. 274 U.S. 531, 542. The court said: "This court has recognized 
that a statute purporting to tax may be so arbitrary and capricious
as to amount to confiscation and offend the Fifth Amendment. Brushaber 
v. Union Pacific R.R., 240 U.S., 1,24; Barclay and. Co. v. Edwards, 
267 U.S. 442,450. See also Knowlton v. Moore, 178 U.S. 41,77. And we 
must conclude that par. 402(c) of the statute here under consideration, 
in so far as it requires that there shall be included in the gross 
estate the value of property transferred by a decedent prior to its 
passage merely because the conveyance was intended to take effect in 
possession at or after his death, is arbitrary, capricious, and amounts 
to confiscation. Whether or how far the challenged proviaon is valid 
in respect of transfers made subsequent to the enactment, we need not 
now consider.” Note also the reliance on the Brushaber case as 
authority for the statement that a tax may be arbitrary so as to 
confiscate, and hence violate the Fifth Amendment.

2. 285 U.S. 312, 331. In this case, the Supreme Court voided a tax 
statute which set up a conclusive presumption that a gift made within 
two years of death was made in contemplation thereof and that hence 
it was taxable as a death transfer. Citing the case of Schlesinger 
v. Wisconsin, 270 U.S. 240, wherein the court had voided a similar 
State statute as creating a classification void under the 14th Amend
ment, the court saids ”And it follows that the present provision, 
written in almost identical terms, is in plain conflict with the
5th Amendment."



as regards the taxing power. The case of Doremus v. U.S.,^ is 

most difficult to justify in light of further decisions by the 

Court and is the one decision which fails to fit properly on 

either side of the rule as it has been developed by the Supreme 

Court. That case involved what is popularly known as the 

Harrison Anti-Narcotic Drug Act, which, despite its telltale name 

was said by Congress and echoed by the court to be merely a revenue
2measure. The Act provided in substance for taxes on persons 

connected with the manufacture or distribution of opium or coca 

leaves or their derivatives with provisions that the drugs may 

only be dispensed on written orders on blanks to be procured from

1. 249 U.S. 86.

2. This is the Act of Dec. 17, 1914, 37 Stat. 185. Its title clause 
was as follows* "An act to provide for the registration of, with 
collectors of internal revenue, and to impose a special tax upon, 
all persons who produce, import, manufacture, compound, deal in, 
dispense, sell, distribute, or give away opium or coca leaves, their 
salts, derivatives, or preparations, and for other purposes.” In 
the syllabus to U.S. v. Jin Fuey Moy, 241 U.S. 594, the act is 
called "Opium Registration Act”, and by counsel in arguments "Har
rison Act". In the syllabus to the Doremus case, it is termed 
"Narcotic Drug Act".
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the Internal Revenue Bureau. There are elaborate provisions 

requiring records to be kept and reports to be made by

physicians and other dispensers, the effect of which is 

undeniably to render it extremely difficult for anyone to 

obtain drugs whom the Internal Revenue Bureau does not desire 

to obtain them, without of course violating the law for which 

they can receive severe penalties. Mr. Justice Day, writing 

the majority opinion in that case, said: ’’The only limitation 

on the power of Congress to levy excise taxes of the character 

now under consideration, is geographical uniformity. This 

court has often declared it cannot add others. Subject to 

such limitations, Congress may select the subjects of taxation 

and may exercise the power conferred at its discretion. License 

Tax Cases"\ Again Mr. Justice Day adheres to the old rule of 

the court, "If the legislation enacted has some reasonable 

relation to the exercise of the taxing authority conferred by 

the Constitution, it cannot be invalidated because of the supposed
e

motives which induced it. (Citing Veazie Bank v, Fenno, McCray
3 4\v. U.S., Flint v. Stone Tracy The dissent, however, which

1.
2.
3.
4.

5 Wall. 462
8 Wall. 533
195 U.S. 27 
220 U.S. 107



was three in the McCray case, had now grown to four, including 

Chief Justice White, and Justices McKenna, Vandevanter and 

McReynolds. It is significant that the dissenting opinion was 

a simple comment by the Chief Justice that he believed the power 

of Congress did not extend to the exaction of the tax in this 

case, in that such exercise of power would encroach on the 

reserved powers of the states. This simplicity may be some 

answer to the criticism which has been leveled at this case, in 

that the regulation of the dope traffic is a good thing, causing 

the minority to speak with small voice and the majority to wink 

at the Constitutional question involved.

The Doremus case, however, did not permanently settle the 

issue as to the constitutionality of the Harrison Act. The dis

satisfied members of the court, notably Mr. Justice McReynolds, 

were apparently anxious for a reconsideration of the matter. It 

seems expedient here to digress somewhat from the chronological 

treatment of the development of the general rule, in order to 

complete the picture of the rule on drug taxation as it exists 

today. We can better justify and classify this rule as being in 
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a separate category, accepted by the court and by the people 

because of the exceedingly vicious nature of the subject 

matter despite the danger in the doctrine as a precedent.

There have been numerous decisions involving the narcotic 

law, but we will consider only those which involved the issue 
of constitutionality. In U. S. v. Balint,^ a criminal 

prosecution was resisted on the ground that the indictment did 

not charge knowledge of the character of the drugs, sold other 

than in accordance with regulations. Chief Justice Taft remarked 

that the statute does not make such knowledge a necessary element, 

scienter not even being required in some statutory crimes. 

Furthermore, he stated that many regulatory measures have such 

provisions where the emphasis is on social betterment rather than 

the punishment of something malum in se» It appears that the 

Chief Justice may have been somewhat lacking in caution in this 

case in the following remarks: "The Narcotic Act has been held
2 by this court to be a taxing act with the incidental purpose

K 258 U.S. 25G . '
2. It would seem that the non-fiscal purpose in this act is no 
more ”incidental” than that in the Child Labor Tax Case (post 
p.33). The difference would seem to be rather that the non- 
fiscal purpose is perhaps less easy to overlook, and hence is 
more open to question in the latter case,., 
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of minimizing the spread of addiction by the use of poisonous 

and demoralizing drugs (Doremus v. U.s3 and Jin Fuey Moy v.

U.S.2). ... It is very evident from a reading of it (Sec. 2) 

that the emphasis of the section is in securing a close super

vision of the business of dealing in these dangerous drugs by 

the taxing officers of the Government and that it merely uses 

a criminal penalty to secure recorded evidence of the disposition 

of such drugs as a means of taxing and restraining the traffic.” 

It is interesting to note the admission of the Chief Justice that 

the use of the tax may be substantively to restrain rather than 

that such effect is only a collateral result of the collection 

of the tax. It appears at least possible that the Chief Justice 

was not thoroughly convinced that the regulatory effects were 

only incidental.

1. 249 U.S. 86
2. 241 U.S. 394
3. The use of this word "restraining” in the sense as used here, 
namely, as one of the purposes of the act, is somewhat contra
dictory of the sentiment that the regulation of the drug traffic 
is merely "incidental". If the tax is a tax, wherein lies the 
positive power to regulate the drug trade, even incidentally? 
That is, if the effect of the tax were only incidentally to result 
in regulation, this would seem proper, but to be consistent in view, 
it seems that the chance results should be restricted to unintended 
ends.



Considering next the case of Linder v. the United States,^- 

we find Mr. Justice McReynolds expressing the majority view in 

a case involving the prosecution of a physician, for giving a 

prescription to an addict for what the defendant said was treat

ment, but the Government viewed as other than professional 

dispensation, and therefore subject to the requirement that it 

be on written order provided by the Internal Revenue Bureau. 

The Justice in this case was markedly different in his remarks
2 from those of the Chief Justice in the Balint case, stating that 

the act is only sustainable as a tax measure and that if motives 

of control of the medical practice become the principal aims then 

the act is bad. He dwelt upon the holding in the Jin Fuey Moy
3 case, where it was held that whatever additional moral end may 

have been in contemplation by Congress, must "be reached only through
4a revenue measure and within the limits of a revenue measure.”

1. 268 U.S. 5.
2. Balint v. U.S. 58 U.S. 250.
3. 241 U.S. 594.
4. In U*S. v. Jin Fuey Moy, 241 U.S. 394, which was an indictment 
under the Harrison Act, Mr. Justice Holmes said: "A statute must
be construed, if fairly possible, so as to avoid not only the conclu
sion that it is unconstitutional, but also grave doubts on that score 
.....Only words from which there is no escape could warrant the con
clusion that Congress meant to strain its powers almost if not quite
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Justice McReynolds concluded that the physician in this case had 

not done anything which would impair the orderly collection of 

the tax from sales and therefore, could not be convicted under the 

Act. He further remarked that "The sharp division of the court in 

this cause and the opinion in Jin Fuey Moy’s case clearly indicated 

that the statute must be strictly construed and not extended beyond 

the proper limits of a revenue measure."

Mr. Justice McReynolds continued his relentless drive to 

void this Act in U. S. v. Daugherty,* 1 a case undei’ the Act, but 

in which the issue of constitutionality was not even raised. 

Without any justification, the Justice made this comments "The 

constitutionality of the Anti-Narcotic Act touching which ihis 

court so sharply divided in U. S. v. Doremus, was not raised below 

and has not been again considered. The doctrine approved in

"to the breaking point in order to make the probably very large 
proportion of citizens who have some preparation of opium in their 
possession criminal or at least prima facie criminal and subject to 
the serious punishment made possible by par. 9. It may be assumed 
that the statute has a moral end as well as revenue in view, but 
we are of the opinion that the District Court, in treating those 
ends as to be reached only through a revenue measure, and within 
the limits of a revenue measure, was right.
1. 269 U.S. 360.
2. 247 U.S. 251.
3. 259 U.S. 20.
4. 259 U.S. 44.

2 3 4Hammer v. Dagenhart, the Child Labor Tax Case, Hill v. Wallace,
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"and Linder v. the U.S. may necessitate a review of that question 

if hereafter properly presented".
2

Again in Alston v. U.S., Justice McReynolds found occasion 

to cast doubt on the constitutionality of the act as a whole. In 

that decision, while finding that the provisions in the act relat

ing to the collection of a stamp tax were valid, he remarked that 

such a requirement has no necessary connection with any requirement 

of the act "which may be subject to reasonable disputation." He was, 

of course, referring to the fact that the stamp tax is a simple excise 

whereas certain other portions of the act scarcely seem to be simple 

unqualified excises.

However, Justice McReynolds’ efforts were ultimately unavail

ing. The issue of constitutionality which he had raised again in 

the Daugherty case came to the fore in Nigro v. U.S., in which 

decision, Chief Justice Taft remarked that the problem of the consti

tutionality of the requirement as to the written formal order for the

1. 268 U.S. 5. It is interesting to note the Justice’s reliance on 
his own opinion (for the court, of course,) in the Linder case.

2. 274 U.S. 289.
3. 276 U.S. 332.
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purchase of narcotics, was invoked by the opinion of the court 

in the Daugherty case. The Chief Justice gives ample evidence 

that he is alive to the situation in remarking that four members 

of the court had dissented in the Doremus case and that since 

that time in the Child Labor Tax Case,! the court had declared 

that merely calling an act a taxing act cannot make of it a 

legitimate exercise of taxing power; but the Chief Justice was 

not ready to cast out the drug control, the favorite child of ■ 

the court’s constitutional theorizing. He seized upon the 

amendment in the Revenue Act of 1918 whereby the tax of $1.00 

generally imposed on all dispensers had been changed to a 

graduated tax of $24.00 a year on producers, $12.00 a year on 

wholesalers, $6.00 on retailers and $3.00 on physicians, and the 

Act further amended to provide a stamp tax of 1£ per ounce. 

Remarking that this amendment resulted in a revenue of about 

$1,000,000 a year and had yielded about $9,000,000 in all since 

the amendment to the time of this case, he continued, "If there 

was a doubt as to the character of this act---- that it is not,

as alleged, a subterfuge ---- it has been removed by the change,

1. 259 U.S. 20.



"•whereby what was a nominal tax before was made a substantial 

one. It is certainly a taxing act now as we held in the Alston 

case." However, as may be expected, Justice McReynolds 

dissented vigorously with Justices Sutherland and Butler also 

dissenting. McReynolds pointed out that we would not tolerate 

in this country such restrictions by the Federal Government on 

silks, cigarettes, diamonds, etc., and that the nature of opium 

cannot justify the disregard of the powers reserved to the states 

or the people. He said, "I can discover no adequate ground for 

thinking Congress could have supposed that collection of the 

prescribed tax would be materially aided by requiring those who 

engage in selling surreptitiously to consumers to do an impossible 

thing ---- receive an order upon a blank which the purchaser could

not obtain. The plain intent is to control the traffic within 

the states by preventing sales except to registered persons and 

holders of prescriptions."

In logic, the force of the contentions of Mr. Justice McReynolds 

is inescapable and when considered in the light of the Bailey^ and 

Hillcases hereafter discussed, seems irrefutable. However, the 

1. Bailey v. The Drexel Furniture Co., 259 U.S. 20.
2. Hill v. Wallace, 259 U.S. 44.
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logic of the Justice is perhaps too cold for the majority of 

the court. As indicated previously, we can only reconcile the 

drug cases by considering them a special concession to Congress, 

namely, that through the taxing power the extremely vicious drug 

traffic is to be controlled by the Federal Government. Wether 

or not we approve of such a judicial concession is now beside 

the point. The court has spoken on this point twice and so 

irrevocably that it is scarcely conceivable that it will in the 

future directly reverse itself. Let us dispose of the matter by 

setting the drug cases to one side and cite them neither in support 

of an extension of the tax power nor to embarrass the court unduly 

in future problems.

THE TURNING POINT

Returning now to resume the thread of the chronological treat

ment, we find the court, hard pressed by Congressional extensions 

of the tax power, revolting in the case of Bailey v. The Drexel 
Furniture Company.^ It was as though the court could no longer 

1. 259 U.S. 20
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follow the surge of these extensions of influence even under 

the well worn and time honored tax power. The rise of central 

control by the Federal Government had given birth to the attempt 

to regulate child labor without constitutional amendment. The 

court promptly threw out the direct attempt in Hammer v. 

Dagenhartyl finding the commerce powers of Congress entirely 

inadequate. Thus thwarted, Congress turned to the tax power,
o 5

bolstered as it was by the decisions in the McCray and Doremus 

cases, but the court could not tolerate this direct challenge to 

its decision in Hammer v. Dagenhart. In the Bailey case, Mr.
AChief Justice Taft said, "Does the law impose a tax with only 

that incidental restraint and regulation which a tax must inevitably 

involve?® Or does it regulate by the use of the so-called tax as 

a penalty? If it were an excise on a commodity or other thing 

1. 247 U.S. 251.
2. 195 U.S. 27.
5. 249 U.S. 86.
4. Act of Feb. 24, 1919, 40 Stat. 1057.
5. See Ante, P. 26.



"of value we might not be permitted under previous decisions 

of this court to infer solely from its heavy burden that the 

act intends a prohibition instead of a tax. But this act is 

more. It provides a heavy exaction for a departure from a 

detailed and specific course of conduct in business". The tax 

involved in this case, it may be noted, was upon manufacturers, 

mill owners, mine owners, etc., who employed the labor of 

children under certain ages and in certain specified manners, 

the tax being upon the entire proceeds of the business. Exemption 

was provided for those with a certificate from the government that 

a child employed was of proper age and also if it could be shown 

that the employer was mistaken as to the age of the child and 

was without intent to violate -the act. These provisions prompted 

the Chief Justice to make his famous observation, "Scienters are 

associated with penalties not with taxes". He continues, "In the 

light of these features of the Act, a court must be blind not to 

see that the so-called tax is imposed to stop the employment of 

children within the age limit prescribed. Its prohibitory tmd
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"regulatory effect are palpable. All others can see and under

stand this, how can we properly shut our minds to it?" The 

court then declared that the matter involved in this case was

indistinguishable from that of Hammer v. Dagenhartr and as in

that case, therefore, the tax was an unconstitutional regulation 

of child labor. The court disposed of the troublesome McCray^ 

and Doremus® cases, the former on the ground that the detailed 

regulation of a matter reserved to the states was not apparent 

on the face of the Act, and the latter on the ground that the 

regulatory features of the Act involved were naturally and 

reasonably adapted to the collection of the tax and were not 

created solely to achieve an unlawful purpose. The whole matter 

is clinched in this languages "Grant the validity of this law, 

and all that Congress would need to do, hereafter, in see'icing 

to take over to its control any one of the great number of 

subjects of public interest, jurisdiction of viiich the states 

have never parted with, and which are reserved to them by the 

Tenth Amendment, would be to enact a detailed measure of complete 

regulation of the subject and enforce it by a so-called tax upon 

247 U.S. 251.
195 U.S. 27
249 U.S. 86.



"departures from it. To give such magic to the word ’tax’ 

would he to break down all constitutional limitations of the 

powers of Congress and completely wipe out the sovereignty 

of the states."

Thus it may be seen that the Bailey case leaped the barrier 

of the unchallengeability of the tax power of Congress, as 

theretofore understood, by the simple expedient of finding the 

so-called tax in fact not a tax, but an "exaction", in furtherance 

of an ulterior motive. We may take occasion here to consider 

this important fact as the key in the development of the modern 

tax power doctrine of the Supreme Court. It may safely be said 

that prior to the Bailey case no tax had been presented, with the 

single possible exception of the Doremus case, which might have 

been considered so foreign in nature to the ordinary concept 

of a tax as to convince the court that the non-fiscal purpose 

was impossible to ignore. Taking the McCray case as representative 

of a strong exercise of the tax power, we note that the tax 

therein was quite simple, being in form an ordinary excise, as 

such -tilings were understood from the earliest days of the country 



and objectionable only in that it may have been termed excessive 

and discriminatory. But the Supreme Court was committed by its 

long range policy, to find that the mere destructive nature of 

the tax will not void it and it further found that the distinction 

created by the tax was sufficiently apparent as to be a valid 

classification, which traditionally, would not be analyzed for 

ulterior motive or probable effect. Hence, the truth of the 

matter was that the motive of Congress was declared to be, not 

pure, but unassailable. It should not be difficult to agree that, 

by reason of its simplicity, the tax in the McCray case was in fact 

a tax despite its possible motive, and it seems equally reasonable 

to concede that the "exaction" in the Bailey case was not a tax 

but a penalty. Thus we may say that if the measure is in reasonable 

contemplation a tax, the motive may not be analyzed. But, if the 

natural consequence of a so-called tax is an elaborate system of 

regulation, control, or even coercion, it ceases to be an ordinary 

excise tax, enjoying peculiar immunity from scrutiny, and becomes 

a potential encroachment upon the reserved powers of the states, 

the motives of which must be carefully analyzed. As indicated 

previously, it is felt that the Supreme Court is entirely consistent
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in its whole range of decisions with the exception of the 

drug cases, and if these be eliminated from consideration, 

we can evolve a principle and abiding concept taken from the 

Bailey case and subsequent decisions which will demonstrate to 

Congress the futility of such attempted taxes as were voided in 

U. S. v. Butler^and Carter v. The Carter Coal Co.hereafter 

considered.

Now let us continue the development of this new idea created 

in the Bailey case. On the same day on which that case was 

decided, the court disposed of another type of control by
g

taxation, in Hill v. Wallace. There the Futures Trading Act 

was in issue, the salient feature of which was the tax of 20£ 

per bushel on all contracts for the sale of grain, there being 

excepted however from the operation of the Act, sales on boards 

trade, designated by the Secretary of Agriculture. Such 

designation could only follow, if certain requirements and 

regulations were met. The complainants alleged that membership 

on a board of trade designated by the Secretary of Agriculture 

is costly, that trading can be done more cheaply by other means

1.
.2*
3.

297 U.S. 1.
80 L.Ed. 749
259 U.S. 44. 



and that the law in effect prohibits those not members of the 

designated boards of trade and of course, subject to regulation, 

from making any contract for future delivery. Speaking for the 

court, Mr. Chief Justice Taft said, "It is impossible to escape 

the conviction from a full reading of this law, that it was 

enacted for the purpose of regulating the conduct of business 

of boards of trade through the supervision of the Secretary of 

Agriculture and the use of an administrative tribunal consisting 

of that Secretary, the Secretary of Commerce and the Attorney 

General."^ The ground for the decision voiding the act was

1. It is interesting to note that futures trading was subsequent
ly successfully subjected to regulation, and to note the position 
in connection with that circumstance of the Hill case. The case 
in which the later futures trading act was upheld was that of 
Chicago Board of Trade v. Olsen, 262 U.S. 1, the following quotation 
from which is self-explanatory: (p.31) "Appellants contend that the 
decision of this court in Hill v. Wallace,-259 U.S. 44, is conclusive 
against the constitutionality of the Grain Futures Act* Indeed in their 
bill they pleaded the judgment in that case as res judicata in this, as to 
its invalidity. The act whose constitutionality was in question in Hill 
v. Wallace was the Futures Trading Act (c. 86, 42 Stat* 187). It was 
an effort by Congress,through taxing at a prohibitive rate sales of grain 
for future delivery, to regulate such sales on boards of trade by exempt
ing them from the tax if they would comply with the congressional regu
lations. It was held that sales for future delivery, where the parties 
were present in Chicago, tp be settled by offsetting purchases or by 



expressly stated to be in furtherance of the sentiments expressed 

in the Bailey case decision which had just been rendered. Like 

the Bailey case, the Act in the Hill case contained many provisions 

which bore no reasonable relation to the collection of the tax, but 
clearly had for their purpose, the control of futures trading.^

"delivery, to take place there, were not interstate commerce and 
that Congress could not use its taxing power in this indirect way to 
regulate business not Within federal control The Grain
Futures Act which is now before us differs from the Futures Trading 
Act in’.haying the very features, the absence of which we held in the 
somewhat carefully framed language of the foregoing quotations, 
prevented our sustaining the Futures Trading Act. As we have seen 
in the statement ’of the case, the act only purports to regulate 
interstate, commerce and sales of grain for future delivery on boards 
of trade because it finds that by manipulation they have become a 
constantly recurring burden and obstruction to that commerce. Instead 
therefore of being an authority against the validity of the Grain 
Futures Act, it is an authority in its favor."

1. In Trusler v. Crooks, 269 U.S. 475, section 3 of the Futures 
Trading Act was in issue, the implication having been left in the 
Hill case that the tax in that section might be proper. It levied 
a tax of 20£ per bushel on privileges or options for either purchase 
or sale, such devices being known to the trade as "privileges", "puts 
and calls",etc. Mr. Justice McReynolds in finding this section also 
part of a regulatory plan said: "This conclusion seems inevitable 
when consideration is given to the title of the act, the price usually 
paid for such options, the size of the prescribed tax (20 cents per 
bushel), the practical inhibition of all transactions within the terms 
of section 3, the consequent impossibility of raising any revenue 
thereby, and the intimate relation of that section to iiie unlawful 
scheme for regulation under the guise of taxation. The imposition is
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A "LOOPHOLE"

The continuous consideration of the subject brings us 

to the cases of Massachusetts v. Mellon,and Frothingham 

v» Mellon, which were considered together. The act in issue 

in these cases was the Maternity Act,2 as it was commonly 

known, providing in substance for the distribution of 

appropriations among such of the States as would accept the 

provisions of the act relating to the reduction of maternal and 

infant mortality and the protection of the health of mothers 

and infants. The attack on the act was by a taxpayer on the one 

hand on the ground that it was a taking of property without due 

process, in the form of a tax, and by the state on the other 

hand, claiming infringement of its constitutional powers and that

"a penalty, and in no proper sense a tax. Child Labor Tax Case,
259 U.S. 20; Lipke v. Lederer, 259 U.S. 557, 561; Linder v. U.S., 
268, U.S. 5." It is interesting to note the reference to the size 
of the tax here as an indicia of regulation. See note 2 page 55.

1. 262 U.S. 447.
2. 42 Stat. 224.
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the Act thrust upon it an unconstitutional option as well as, 

at the same time, placing upon it an unequal share of the tax 

burden to aid other states. Mr. Justice Sutherland, speaking 

for the court,declared that a taxpayer has no standing to 

contest an appropriation of the Federal Government in that his 

interest is too remote, and because to permit such an interference 

would be productive of the greatest public inconvenience. He 

said, "The bare suggestion of such a result with its attendant 

inconvenience goes far to sustain the conclusion which we have 

reached that a suit of this character cannot be maintained." As 

regards the contention of the State, that it is unconstitutionally 

coerced, Justice Sutherland replied, "If Congress enacted it with 

the.ulterior purpose of tempting them to yield, that purpose may 

be effectively frustrated by the simple expedient of not yielding." 

Furthermore, the contention of the State that it has a standing 

in court as a representative of its citizens, was dismissed by 

the court merely by reminding the State that, "It is no part of 

its duty or power to enforce their rights in respect of their
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"relation with the Federal Government. In that field, it is 

the United States and not the State which represents them as 

parens patriae when such representation becomes appropriate; 

and to the former and not to the latter they must look for 

such protective measures as flow from that status." The 

decision emphasized the fact that one who invokes the power of 

the court to declare void an Act of Congress must be able to 

show not only the invalidity of the statute but also that he 

has sustained or is immediately in danger of sustaining some 

direct injury as a result of its enforcement, it being insufficient 

to show some vague or indefinite injury which is suffered in 

common with people generally.

This decision is of far-reaching importance in that it 

relieves the taxing and spending power from the embarrassment of being 

challenged by a taxpayer solely on the ground that as a taxpayer he 

suffers from the expenditures for an alleged unconstitutional 

purpose. The decision has generally been taken as support for
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the efforts of Congress to accomplish various things by

indirection, not permitted to it directly, so long as it is 

possible to avoid the imposition of such a direct burden or 

injury as would give an individual the power to contest it. 

This is but another way of saying that if the Federal 

Government uses funds raised by taxes, proper in themselves, 

to accomplish a purpose possibly unconstitutional if done by 

regulation or obligation, without actual coercion or pressure 

upon the states or individuals, the measure would be consti

tutional. This theory, although perhaps devious, has strong 

elements in its favor and is the principle underlying the 

current Social Security legislation. We shall see later how 

that legislation is brought within this theory.
1In J. W. Hampton, Jr., and Company v. U. S., a protective 

tariff was upheld by the court, Mr. Chief Justice Taft declar

ing that despite considerable discussion throughout the political

1. 276 U.S. 594. 
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life of the country as to the wisdom of such protective policy, 

and even as to its constitutionality, no historian would contend 

that Congress has not considered it within its power from the 

beginning to protect home production against foreign production 

by the levy of import rates.The Chief Justice continues: "so 

long as the motive of Congress and the effect of its legislative 

action are to secure revenue for the benefit of the general 

Government, the existence of other motives in the selection of 

the subjects of taxes cannot invalidate Congressional action."
2He then quotes from the Bailey Case the statement to the effect 

that an incidental regulatory motive will not void a tax whose 

primary motive is proper. The Chief Justice did not invoke the 

commerce power to sustain this tax, finding it possible to uphold

1. In Alaska Fish Co. v. Smith, 255 U.S. 44, 48, Mr. Justice 
Holmes saidS "If Alaska deems it for its welfare to discourage 
the destruction of herring for manure and to preserve them for 
food for man or for salmon, and to that end imposes a greater tax 
upon that part of the plaintiff’s industry than upon similar use 
of other fish or the offal of salmon, it hardly can be said to be 
contravening a Constitution that has known protective tariffs for 
a hundred years."

2. 259 U.S. 20 
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it on its own foundation. It is believed that this case is in 

line with the policy of the Supreme Court not to challenge mere 

classification of commodities and is in accord with the Billings 

case,1 in considering the distinction between foreign and 

domestic articles a sufficient basis for classification. That 

is, there was no accompanying element other than the mere fact 

of discrimination to demonstrate a purpose other than the 

raising of revenue. Again it may be well to emphasize the 

distinction between a commodity tax, which has the effect of 

discrimination, and a purported tax, coupled with an elaborate 

scheme of regulation or system of overbearing and excessive 

collection provisions. The court consistently sustains the

1. Billings v. U.S., 232 U.S.261.
2. This qualification by use of word "almost” refers of course 
to the drug cases. See page 33.
3. 289 U.S. 48.

2power of Congress over the former, and almost as consistently 

denies that power over the latter.

In Board of Trustees of the University of Illinois, v.
3United States, the State of Illinois protested against paying 1 2 3 
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custom duties on scientific apparatus imported for use in 

the University, on the ground that the University was an 

instrumentality of the State and as such was discharging 

a governmental function which would be free of import duty. 

It would seem that the Hampton case having decided that import 

duties are valid taxes, the decision would have to hinge on 

whether or not the state instrumentality could validly be 

taxed. In order to escape this situation, in the face of 

the long holding that state instrumentalities are not subject 

to Federal taxation,the court justified the tariff as being 

within the power of the Federal Government to regulate commerce. 

Mr. Chief Justice Hughes said that because the taxing power is 

distinct from the power to regulate commerce, it does not follow 

that a tax may not be laid in the exercise of the power to
i '

regulate commerce} and further, that the fact that a state 

1. South Carolina v. U.S. 199 U.S. 437} Collector vs. Bay, 
11 Wall. 113, et al.



may use imported articles does not mean that the importation 

is a state function so as to be free of the Federal commerce 

power. This case, similar to the Veazie Bank case,^ is a 

demonstration of the protection of a tax by declaring that it 

is actually in furtherance of another and constitutional power. 

The question immediately suggests itself that the Hampton case 

could have been resolved on similar principles, but there of 

course, the problem of taxation of a state instrumentality was 

not presented. The University of Illinois case presents a 

1. Veazie Bank v. Fenno, 8 Wall. 53S.

2. With reference to the right of a state to be free of a federal 
tax on the ueb of its instrumentalities, the Chief Justice said: "The 
principle invoked by the petitioner of the immunity of state instru
mentalities from federal taxation has its inherent limitations. Fox 
Film Corp. v. Doyal, 286 U.S. 123, 128. It is a principle implied 
from the necessity of maintaining our dual system of government. 
Collector v. Day, 11 Wall. 113, 127, Willcutts v. Bunn, 282 U.S. 
216, 225, Indian Motorcycle Co. v. U.S., 283 U.S. 570,575. Spring
ing from that necessity, it does not extend beyond it.” In the case 
of Fox Film Corp. v. Doyal, 286 U.S. 123, 128, (above cited), the 
court said5 ’’Where the immunity exists, it is absolute, resting 
upon an entire ’absence of power’ (Johnson v. Maryland, 254 U.S. 51, 
55, 56,) but it does not exist ’where no direct burden is laid upon 
the government instrumentality, and there is a remote, if any influence 
upon the exercise of government.^ Willcutts v. Bunn, 282 U.S. 216, 
225." The author of a note in 49 Harvard Law Review, 610: ’’Processing 
taxes and protective tariffs”, states his opinion that the commerce 
power may not be used for the accomplishment of an improper end, any 
more than the tax power may be so used.
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peculiar problem and by the tenor of its decision becomes in 

fact a case sustaining the foreign commerce power of the 

United States as against a state. The Hampton case on the 

other hand contributes to the law of taxation the principle 

that protective tariffs are justifiable under the tax power 

like any other classification or discrimination within consti

tutional bounds for taxing and revenue purposes.
In A. Magnano Company v. Hamilton,^ there was presented a 

situation quite similar to that of the McCray case except that 

the tax on oleomargarine involved was that of a State, being 

that of the State of Washington levied at the rate of 150 per 

pound on all butter substitutes. The court upheld the tax, 

reiterating the old doctrine of Citizens Saving and Loan
2Association v. Topeka, to the effect that a tax will not be 

stricken down merely because destructive or excessive. The 

Child Labor Tax case was distinguished on the ground that it 

was a case where the attempt to regulate was clear on its face 

1. 292 U.S. 40.
2. 20 Wall 655.



and that such being the case the interference with the legis

lative authority was justified. The instant act was, however, 

the court said, plainly a taxing act with nothing in its terms 

to suggest otherwise. Mr. Justice Sutherland remarked that if 

this tax were but 5£ there would be no objection, and if the 

court decide against it, it will be solely because it is 

excessive and destructive, "a premise which standing alone 

this court heretofore has uniformly rejected as furnishing 

no juridical ground for striking down a taxing act." He concludes, 

"From the beginning of our government, the courts have sustained 

taxes although imposed with the collateral intent of effecting 

ulterior ends which, considered apart, were beyond the consti

tutional power of the lawmaker to realize by legislation directly 

addressed to their accomplishment. Those decisions, as the 

foregoing discussion discloses, rule the present case." ~

1. In Glenn v. Field Packing Company, 290 U.S, 177, there was in 
issue a Kentucky State tax of 10^ per pound on all oleomargarine 
sold within the state. The Supreme Court gave recognition to the 
fact that the Kentucky Court of Appeals had previously ruled that 
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Next in point of time might be noted the case of Railroad 
Retirement Board, et al, v. the Alton Railroad Company.^ This 

case was not a tax decision, but it is important to consider in 

that it gave rise to the subsequent and current attempt to 

effect railroad retirement by means of a taxing act. The original 

act, that of June 27, 1934, was a compulsory retirement and 

pension system on all carriers subject to the Interstate Commerce 

Act. In brief, the court found the act bad, in that, among other 

•tilings, it imposed arbitrary rules lacking in due process, in 

including former employees in the pension benefit. The Act was 

then voided as a denial of due process and as an attempt to 

impose non-contractual incidents on employees and employers under 

the guise of the commerce power. The current legislation passed
2 3in 1935 is in two Acts - the Retirement Act and the Payroll Act, 

passed on the same day. The first act provides for payment of 

this tax was violative of the Bill of Rights of the Kentucky 
Constitution, and therefore was not a tax but really a prohibition 
against the sale. Such fact was found by the District Court in 
the instant case, and the question under the fourteenth Amendment 
of the U. S. Constitution was not decided. The Supreme Court 
affirmed the decision with the modification that if the State should 
in the future reverse its stand on the nature of the tax, the case 
could be reopened.
1. 295 U.S. 330.
2. Aug. 29, 1935, 49 Stat. 967, 45 U.S.C. 215.
3. Aug. 29, 1935, 49 Stat. 974, 45 U.S.C. 241.



benefits out of the general treasury, while the second act 

places a simple excise on employers and a simple income tax 

on employees of railroads in similar amount. The acts are 

separate, but of course, the amounts to be acquired by the 

taxing act bear a general relation to the amounts ultimately 

to be expended from the treasury in benefits. These acts 

have been considered in the District of Columbia District 

Court under the title of Railroad Retirement Board v. The 

Alton Railroad. The act there was held invalid, the court 

stating that the two acts are inseparable, and that the tax 

deprives employees of their property without due process in 

that employees who leave employment before retirement cannot 

share in the benefits under the Retirement Act as it has been 

necessary to frame it. The case is now pending on appeal. 

It would appear that the District Court is substantially correct 

in its finding, if it be conceded that the two acts are to be 

read together, inasmuch as, after that was done, the court did 

1. 64 Wash. L. Rep. No. 28 (Issue of July 10, 1936)



not rest its decision on the matter of regulation but on the 

denial of due process; virtually the same objection was the 

ground for voiding the previous act. It may be that the 

unfortunate proximity of passage of these two acts, will in 

itself cause them to be voided by the Supreme Court. Possibly 

the effect could be accomplished by providing the benefits in 

one act and the revenue as a part of some revenue act totally 

divorced in point of time, space and consideration. In so 

doing, the element of effective, if not actual earmarking of the 

fund would be removed and with it, perhaps the troublesome 

obstacle of due process in connection with departures from 

employment. So far as the use in these cases, of the tax power 

to effect non-fiscal purposes, it would appear that the effort is 

clearly present, but that thus far the decisions have not considered 

or perhaps found it necessary to consider whether the exercise of 

the tax power is improper. So long as the two current acts are 

considered together, it is very doubtful whether the tax power 

could resist an attack, being open to the same objection as the 

previous attempted exercise of the power. If the Acts are separately 



considered, or later in fact separated, so that the tax is 

not construed as an adjunct to the benefit plan, then the 

legislation would probably be upheld.

In United States v. Constantine,there was involved a 

special excise tax of $1000 imposed by the Revenue Act of 

1926 on dealers who carry on a liquor business in violation 

of state law. The attack on the tax was that, with the repeal 

of the 18th Amendment, the tax was no longer justifiable as a 

regulatory incident thereunder. The Court agreed with this 

contention, finding that the tax was in fact a penalty, and 

therefore not sustainable as a mere excise. Dwelling on the 

great excess of this tax over the normal tax on the lawful
pbusiness, Mr. Justice Roberts said: "We concluded that the

1. 296 U.S. 287.
2. Is a tax bad solely because too high? In Stewart Dry Goods 
Co. v. Lewis, 294 U.S. 550j the court said: "To condemn a levy 
on the sole ground that it is excessive would be to usurp a power 
vested not in the courts but in the legislature, and to exercise 
the usurped power arbitrarily by substituting our conceptions of 
public policy for those of the legislative body." In Magnano v. 
Hamilton, 292 U.S. 40, it was said "Nor may a tax within the lawful 
power of a state be judicially stricken down under the due process 
clause simply because its enforcement may or will result in restrict- 



"indicia which the section exhibits of an intent to prohibit 

and to punish violations of state law are too strong to be 

disregarded, remove all semblance of a revenue act, and stamp 

the sum it exacts as a penalty. In this view the statute is 

a clear invasion of the police power, inherent in the states, 

reserved from the grant of powers to the Federal Government 

by the Constitution." As to the objection that the power to 

tax being conceded the motive is not to be questioned, the 

Justice answered: "The point here is that the exaction is in 

no proper sense a tax but a penalty imposed in addition to any 

the state may decree for the violation of a state law."

"ing or even destroying particular occupations or businesses". 
But cf. the implication in Trusler v. Crooks, 269 U.S. 475: "This 
conclusion seems inevitable when consideration is given to the 
title of the act (Futures Trading Act), the price usually paid 
for such options, the size of the prescribed tax (20 cents per 
bushel), the practical inhibition of all transactions within the 
terms of paragraph." In this case, of course, the court was 
considering a taxing act, whose unconstitutional non-fiscal 
purpose had already been determined in Hill < Wallace, 259 U.S.
44, so that the finding did not have to rest bn the excessive 
amount of the tax.
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This decision may be open to criticism, in that the court 

is voiding a classification for tax purposes, which it had 

previously refused to do. But, it is to be conceded that the 

classification is based on a distinction created by the state 

itself for the enforcing of its own laws, and, this fact appear

ing on the face of the act, it ceases to'be a mere matter of 

discrimination, and becomes in itself a penalty superimposed on 

the state penalty, and therefore an izfvasion of the state’s rights. 

This case then, fits in the general pattern, on the narrow ground 

of being a Federal penalty for a purely state crime and therefore 

an invasion of reserved powers. The dissenting Justices, however, 

Mr. Justices Cardozo, Brandéis and Stone, felt that the long 

established rule of not inquiring into the motive of Congress 

had been violated. Mr. Justice Cardozo saids "The judgment of 

the court, if I interpret the reasoning aright, does not rest 

upon a ruling that Congress would have gone beyond its power if 

the purpose that it professed was the purpose truly cherished.
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"The judgment of the court rests upon the ruling that another 

purpose, not professed, may he read beneath the surface, and 

by the purpose so imputed, the statute is destroyed. Thus the 

process of psychonalysis has spread to unaccustomed fields." 

The Justice then quotes cases warning that the motives of 

Congress are not to be inquired into. However, despite this 

sentiment, it appears that the emphasis of the majority was 

not so much on the possible motives of Congress, but the actual 

effect of the tax, namely that it was a penalty for a state 

crime. That is, that an encroachment on a state's rights is 

bad without regard to the motives involved.

NEW DEAL LEGISLATION

This brings us to the case of United States v. Butler,
2

wherein the Agricultural Adjustment Act, was declared unconsti

tutional. The notable feature- of the Act, for the purposes 

of this discussion, was the tax on processors to be levied

1. 297 U.S. 1.
2. May 12, 1953, c. 25, 48 Stat. 31.



when necessary, in the judgment of the Secretary of Agriculture, 

to make payments on benefit contracts to farmers. The substance 

of the attack on the Act was that the processing taxes imposed 

were taking of money from the processors, for the unlawful 

purpose of paying them as benefits on contracts with farmers 

for rental and benefit payments in order to obtain by force or 

purchase the cooperation of these farmers in the agricultural 

program. It was first urged by the Government that the taxpayer 

had no standing in court, but this the court dismissed on the 

ground that this was no mere taxpayer’s suit but the effort to 
enjoin an unconstitutional plan»^ Mr. Justice Roberts for the

1. Section 3224, Rev. Stats, provides: "No suit for the purpose 
of restraining the assessment or collection of any tax shall be 
maintained in any court." However, this section has been so 
limited by the court that a taxpayer may bring a suit to restrain 
a tax in a "proper case” in the teeth of the statute. In Dodge v. 
Brady, 240 U.S. 122, 126, which was a suit to restrain the collection 
of a tax, the court said: "But broadly considering the whole situation 
and taking into view the peculiar facts of the case, the protest to 
the Commissioner and his exertion of authority over it and his adverse 
ruling upon the merits of the tax, thereby passing upon every question 
which he would be called on to decide on an appeal for a refunding of 
the taxes paid, we think that this case is so exceptional in character 
as not to justify us in holding that reversible error has been commit
ted by the court below in passing upon the case upon its merits, thus
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court said, "The tax can only be sustained by ignoring the 

avowed purpose and operation of the Act and holding it a 

measure merely laying an excise upon processors to raise 

revenue for the support of Government. Beyond cavil the 

Sole object of the legislation is to restore the purchasing 

power of agricultural products to a parity with that pre

vailing in an earlier day; to take money from the processor 

and bestow it upon farmers who will reduce their acreage for 

the accomplishment of the proposed end, and meanwhile to aid 

these farmers during the period required to bring the prices 

of their crops to the desired level.” Referring to the Child 
Labor Tax case,^ Mr. Justice Roberts said that it is inaccurate 

to call this exaction a tax inasmuch as it seeks to effectuate 

regulation for which there is no justification. As a second

"putting an end to further absolutely useless and unnecessary 
controversy.” In Bailey v. George, 259 U.S. 16, a bill to restrain 
a levy and sale to satisfy the child labor tax (decided same day 
with Bailey v. Drexel Furniture Co., 259 U.S. 20), it was said: 
"There must be some extraordinary and exceptional circumstance not 
here averred or shown to make the provisions of the section in
applicable; Dodge v. Brady, 240 U.S. 122, 126.”

1. Bailey v. Drexel Furniture Co., 259 U.S. 20.



ground for voiding the tax, the court found that the general 

welfare clause did not justify such expenditures. More will 

be said concerning this feature at another point.Taken as 

a whole, the Butler case seems properly to fall within the type 

of tax regulation inhibited by the Bailey case, if the purpose 

of the Agricultural Adjustment Act can be assumed to have 

appeared on its face. It is true that the Supreme Court made 

reference to extraneous sources of information in arriving at 

its decision. But, if it be granted that the Supreme Court,

1. See post page 78.
2. Mr. Justice Roberts declared: "The tax plays an indispensable 
part in the plan of regulation. As stated by the Agricultural 
Adjustment Administrator, it is ’the heart of the law’; a means
of ’accomplishing one or both of two things intended to help farmers 
attain parity prices and purchasing power.’" By footnote, the 
Justice shows that these quotations were taken from "Agricultural 
Adjustment," p. 9, a publication of the Department of Agriculture. 
Furthermore, in support of his statements (shown in text, preceding 
page) that the object of the tax was to take money from the processor 
and give- it to the farmer, the Justice by footnote, quotes the 
following from Department of Agriculture publications: "Farmers 
should not forget that all the processing tax money ends up in their 
pockets. Even in those cases where they pay part of the tax, they 
get it all back. Every dollar collected in processing taxes goes 
to the farmer in benefit payments," from "Achieving a Balanced 
Agriculture", p. 38$ and "Proceeds of processing taxes are passed 
to farmers as benefit payments," from "The Processing Tax", p. 1. 



as the average intelligent citizen, has a conception of the 

effect of the provisions of the act, then it may analyze the 

motives and effects so appearing and pass judgment accordingly. 

It does not seem entirely unwarranted to find that the purpose 

of this act was apparent on its face, when after detailing in 

Section 8, the several powers of the Secretary of Agriculture 

to regulate and affect agricultural production, largely by 

agreements and contracts,the act provided in Section 9(a) that

1. Section 8 is in part as follows: "In order to effectuate the 
declared policy, the Secretary of Agriculture shall have power ----
(1) To provide for reduction in the acreage or reduction in the 
production for market, or both, of any basic agricultural commodity, 
through agreements with producers or by other voluntary methods, 
and to provide for rental benefit payments in connection therewith 
or upon that part of the production of any basic agricultural commodity 
required for domestic consumption, in such amounts as the Secretary 
deems fair and reasonable, to be paid out of any moneys available for 
such payments. ... (2) to enter into marketing agreements with 
processors, associations of producers, and others engaged in the 
current of interstate or foreign commerce of any agricultural commodity 
or product thereof, after due notice and opportunity for hearing to 
interested parties .... (3) To issue licenses permitting processors, 
associations of producers, and others to engage in the handling, in 
the current of interstate or foreign commerce, of any agricultural 
commodity or product thereof, or any competing commodity or product 
thereof .... (4) To require any licensee under this section to 
furnish such reports as to quantities of agricultural commodities or 
products thereof bought and sold and the prices thereof, and as to 
trade practices and charges, and to keep such systems of accounts, as 
may be necessary for the purpose of part 2 of this title ..... ."
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the Secretary should proclaim a processing tax whenever he finds 
that rental or benefit payments are to be made.^ Yet the same

2Justices who dissented in United States v. Constantine, Cardozo, 

Brandeis and Stone, likewise dissented here. Mr. Justice Stone, 

writing the minority opinion, stressed the point that the court 

should not consider that its business is to "sit in judgment on 

legislative action." He concluded: "But interpretation of our 

great charter of government which proceeds on any assumption that 

the responsibility for the preservation of our institutions is 

the exclusive concern of any one of the three branches of govern

ment, or that it alone can save them from destruction is far more

1. Section 9(a) provides in part: "To obtain revenue for extra
ordinary expenses incurred by reason of the national economic emer
gency, there shall be levied processing taxes as hereinafter provided. 
When the Secretary of Agriculture determines that rental or benefit 
payments are to be made with respect to any basic agricultural com
modity, he shall proclaim such determination, and a processing tax 
shall be in effect with respect to such commodity from the beginning 
of the marketing year therefor next following the date of such pro
clamation."

2. 296 U.S. 287
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"likely, in the long run, ’to obliterate the constituent 

members’ of ’an indestructible union of indestructible states’ 

than the frank recognition that language, even of a consti

tution, may mean what it says: that the power to tax and 

spend includes the power to relieve a nationwide economic 

maladjustment by conditional gifts of money.We shall pass 

on without further comment, having indicated above, what is 

considered the true nature of this case.
2 Finally, we consider Carter v. the Carter Coal Company,

a case involving the Bituminous Coal Conservation Act of 1935, 

which in substance levied a tax of 15% on the sale price of coal

1. On the other hand, Levin, in an article "Does the power to tax 
involve the right to destroy a lawful business?", 67 U.S. Law Rev. 
released just prior to the Butler case, urged that the Federal 
Government should face the issue squarely, and not make collateral 
use of the tax power. He said« "The state does not have to resort 
to equivocation to accomplish large purposes. It does not need to 
tax when it wishes to regulate only. It should not proceed with a 
concealed purpose toward a policy of destruction by taxation when 
the specific evil sought to be eliminated may require broad and 
direct economic treatment."

2. 80 L. Ed. 749, 298 U.S. 258. 



at the mine with a right to a drawback of 90% of the tax 

to all producers who would accept the code and comply 

therewith. Based on previous decisions of the court, the 

fate of this tax, as such, was virtually a foregone conclusion, 
so far similar was the tax to that of the Child Labor Tax Case.^ 

As far as the tax power was concerned, very little consideration 

was given to it by the court, inasmuch as the Government did 

not seriously urge it as a support, but rather rested on the 

interstate commerce power which the court also found insuf

ficient for the purpose. It is significant, however, that 

both the court and the government felt that this was certainly 

not valid as a taxing measure. Mr. Justice Sutherland said, 

"that the ’tax’ is in fact a penalty is not seriously in dispute. 

The position of the Government as we understand it, is that the 

exaction does not rest upon the taxing power, but upon the power 

of Congress to regulate interstate commerce; and that if the act

1. Bailey v. Drexel Furniture Co., 259 U.S. 20



"in respect of the labor and price fixing provisions be not 

upheld, the ’tax’ must fall with them. With that position 

we agree and confine our consideration accordingly.”

RECAPITULATION

Having followed the Supreme Court through 70 or more 

years in the development of its doctrine on the non-fiscal 

use of the tax power, it is desirable to restate briefly, the 

various principles which have been developed along the way and 

to note at the same time, certain collateral considerations 

developed in other cases, no less Important, but which have 

had a less direct bearing on the historical development of the 

subject. We may set out this summary under three principal 

headings: (1) discrimination as an evidence of non-fiscal 

purpose, (2) reliance on a collateral regulatory right as a 

justification for a non-fiscal use and (3) existence of a 

non-fiscal scheme to accomplish which the tax is merely a

means.
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One of the oldest methods of using the tax power at 

least partially for non-revenue purposes, is that of dis

crimination. In Patton v. Brady,Mr. Justice Brewer said of 

a superimposed tax on tobacco, "It may be as Dr. Johnson said 

’a hateful tax upon commodities;’ an opinion evidently shared 

by Blackstone who says after mentioning a number-of articles 

that had been added to the list of those excised, ’a list 

which no friend to his country would wish to see increased*. 

But these are simply considerations of policy and to be 

determined by the legislative branch, and not of power,to be 

determined by the judiciary". Justice Brewer then echoed the 

statement of Mr. Chief Justice Chase in the License Tax Cases 

that the uniformity need only be geographical. In Billings 

v. U. S.,1 2 3 the court upheld a discrimination against foreign 

built yachts, and of course, in favor of those constructed

1. 184 U.S. 608
2. See ante page 11 for Chief “ustice Chase’s statement.
3. 232 U.S.261.
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domestically. In McCray v. U.S.,1 and in Magnano v. Hamilton, 

the issue in both being that of discriminatory taxes on 

oleomargarine, the taxes in both cases were upheld. In the • 

latter case the opponents of the tax had the additional 

argument of the equal protection clause of the Fourteenth 

Amendment, the tax being that of a state, but this did not 

avail. The McCray case advanced what has been termed the 

theory of ’objective constitutionality",®that is, the notion 

that unless the abuse of power is plain on the face of the 

act, the court will not search for motives in an attempt to 

void its exercise. In LaBelle Iron Works v. U.S.,^ Mr. Justice

1. 195 U.S. 27
2. 292 U.S. 40
3. Cushman, 18 Minn. L.R. 759. This writer ascribes the theory 
of objective constitutionality to four things: (1) the presumption 
of constitutionality, (2) the fact that excessive tax rates alone 
do not make a tax bad, (3) the unlimited discretion of Congress
in picking objects to tax, (4) the fact ‘that the judiciary may not 
inquire into the motive for passing the tax.

4. 256 U.S. 377 
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Pitney declared: "The Fifth Amendment has no equal -protection 

clause and the only rule of uniformity prescribed with respect 

to duties, imposts and excises laid by Congress is the 

territorial uniformity required by Art. 1, Sec. 8". In Treat 

v. White,we find the court stating the rule most succintly: 

"That no stamp duty was imposed on agreements to buy .... 

furnishes no ground for denying the validity of the stamp duty 

on agreements to sell. The power of Congress in this direction 

is unlimited. It does not come within the province of this 

court to consider why agreements to sell shall be subject to 

stamp duty and .agreements to buy not. It is enough that Congress 

in this legislation has imposed a stamp duty upon the one and not 

upon the other."

These cases make it clear that a mere tax on a commodity 

or a use unconnected with any detailed patent scheme of regulation
2will be held good.

1. 181 U.S. 264.
2. See also Magoun v. Bank, 170 U.S. 285, Knowlton v. Moore, 178 
U. S. 41, American Sugar Refiners v. Louisiana, 179 U.S. 89, Flint 
v. Stone Tracy, 220 U.S. 107, Bromley v. McCaughn, 280 U.S. 124.
The opposite and contrasting view is presented by Mr. ’Justice Brewer, 
dissenting in the Magoun easel "Of course, absolute equality is not
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Where there is a collateral regulatory right, an exaction 

in the form of a tax which might otherwise be open to challenge, 

is supported by that collateral power. Thus in Veazie Bank v. 

Fenno,l an excessive tax on state bank notes was held valid 

because the right rested in Congress to control completely the 

national currency, and any partial restraint on state issue of 

currency could not be declared to be beyond the all-pervading 

power. In the Head Money Cases, a tax levied on vessels of 

fifty cents for each immigrant brought into the country, was 

held good, not as a tax, but as the exercise of another power. 

As Mr. Justice Miller said, "the true answer to all these 

objections is that the power exercised in this instance is not 

the taxing power. The burden imposed on the shipowner by this 

statute is the mere incident of the regulation of commerce------

"attainable, and the fact that a law, whether tax law or other law 
works inequality in its actual operation, does not prove its un
constitutionality .... But when a tax law directly, necessarily 
and intentionally creates an inequality of burden, it then becomes 
imperative to inquire whether this inequality thus intentionally 
created, can find any constitutional justification."

1. 8 Wall. 533.
2. 112 U.S. 580.



"of that branch of foreign commerce which >.3 involved in 

immigration”. Likewise, in University of Illinois v. U. S.,^- 

a tax on articles imparted for the use of a state was upheld 

as an exercise of power over articles in foreign commerce, 

conceding that the tax might otherwise be bad as being on a 

state instrumentality. Mr. Chief Justice Hughes said: "But, 

if the Congress may thus exercise the power and asserts, as it 

has asserted here, that it is exercising it, the judicial 

department may not attempt in its own conception of policy to 

distribute the duties thus fixed by allocating some of them 

to the exercise of the admitted power to regulate commerce ' 

and others to an independent exercise of the taxing power. 

The purpose to regulate foreign commerce permeates the entire 

Congressional plan."

When, as we have seen, the tax is not a matter of mere 

discrimination but is a part of a more comprehensive scheme, 

the court will say that the tax is not a tax, but is something 
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else, and as matters have developed, that something else 

has been termed a "penalty". Thus, the court will 

distinguish between a case where a mere tax is involved and 

a case where the motive is by far the guiding principle. 

The leading decision is, of course, the Bailey case,^* 

wherein Chief Justice Taft quoted and followed the warning 

of Chief Justice Marshall in McCulloch v. Maryland:

■Should Congress in the execution of its powers adopt 

measures which are prohibited by the Constitution, or should 

Congress, under the pretext of executing its powers, pass 

laws for ihe accomplishment of objects not entrusted to the 

government it would become the painful duty of this tribunal, 

should a case requiring such a decision come before it, to 

say that such an act was not the law of the land." Thus, 

the pretext of using the tax power, when the purpose is to 

regulate child labor, will not be permitted; nor as in Hill
3v. Wallace, may the tax power be used to empower the Federal

1. Bailey v. Drexel Furniture Co., 259 U.S. 20.
2. 4 Viheat 316.
3. 259 U.S. 44.



Government to regulate commodity exchanges; nor as in

U. S. v. Butler,1 as a coercion or purchasing power, whereby 

to acquire control over agricultural production, a matter 

reserved to the states; nor finally, as in Carter v. Carter
oCoal Company, to regulate the treatment of labor and the 

conduct of the business of mining. It is a further qualifica

tion that the taxing power may not be used purely to penalize, 

where that purpose is clear on the face of the act. Thus, in 

U, S. v. Constantine, it was held that a Federal tax may not 

be employed to exact an additional penalty from a violator 

of a state law. The court, in adopting the test of Lipke v.
4 5Lederer, and Helwig v. U. S., as to when a tax is a mere
g

penalty, declared* "the exaction is in no proper sense a tax,

1. 297 U.S. 1.
2. 80 L.Ed. 749.
3. 296 U.S. 287
4. 259 U.S. 557. The court said: "The mere use of the word "tax" 
in an act primarily designed to define and suppress crime is not 
enough to show that within the true intendment of the term a tax was 
laid. Child Labor Tax Case, ante p. 20. When by its very nature the 
imposition is a penalty it must be so regarded. Helwig v. U.S. 188 
U. S. 605, 613.
5. 188 U.S. 605.
6. In U. S. v. La Franca 282 U.S. 568, the definition of taxes and 
penalties is well stated by the court: "A tax is an enforced
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"but a penalty imposed in addition to any the state may 

decree for the violation of a state law.” The court then 

concluded that such a tax is void as an encroachment on the 

reserved powers of the state.

It is clear that in these cases Congress is encroaching 

on rights of the states or of the people usually by elaborate 

systems, entirely without power to do so. In passing, comment
1must be made about the cases of Doremus v. U.S., and Nigro

2
v. U.S., wherein the tax under which the Federal Government 

conducts an elaborate system and process of control of the 

drug traffic was upheld. As has been stated previously, it is

’’contribution to provide for the support of government; a penalty 
as the word is here used is an exaction imposed by statute as 
punishment for an unlawful act. The two words are not inter
changeable, one for the other. No mere exercise of the art of 
lexicography can alter the essential nature of an act or thing; 
and if an exaction be clearly a penalty, it cannot be converted 
into a tax by the simple expedient of calling it such. That the 
exaction here in question is not a true tax but a penalty involving 
the idea of punishment for infraction of the law is settled by . 
Lipke v. Lederer.”

1. 249 U.S. 86.
2. 276 U.S. 332. 



believed that these cases also are examples of encroachment 

by the Federal Government in fields not delegated to it in 

any fashion by the Constitution. The Narcotic Cases are law, 

however, explainable on the narrow ground that the regulatory 

effect of the act did not appear on its face to such an extent 

as to be obviously the prime purpose.

Thus, we have a..tax power doctrine laid down by the 

Supreme Court. To sum it up very briefly, it may be said 

that the power to tax, confined to simple subjects, is not 

assailable merely because discriminatory, but only if obviously 

penal; if not confined to simple subjects, and if an ulterior 

prime non-fiscal motive appears on the face of the act, then 
it is unconstitutional.^

1. Robert C. Brown, in "When is a Tax not a Tax?", 11 Ind. L.R. 
599, makes the following summation, which is in the form of a reply 
to the question posited by his titles "The answer to this query, 
which this article will attempt to substantiate is that a so-called 
tax which is not for the purpose of raising government revenue is, 
in fact, not a tax at all. This is not to say that a tax in the 
true sense may not have other purposes as well. Undoubtedly, a 
true tax may be used to effectuate moral ends and may even be 
intended to discourage the activities subjected to the tax. But 
if no substantial revenue is contemplated from a monetary exaction— 
that is to say that if it is expected to result in ending of the 
activity with respect to which it is imposed—the exaction is not 
a tax* If it is to be sustained at all, it must be sustained under 
some governmental power."
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THE GENERAL WELFARE

We come now to the final phase of this treatment, namely, • 

a consideration of the extent to which the second part of the 

taxing clause in the Constitution will permit the Federal 

Government to accomplish purposes which might otherwise be 

barred. The purpose of the power of taxation is expressed to 

be "to pay the debts and provide for the common defense and 

general welfare." If this "general welfare" clause, or the 

"spending power" as it is sometimes called is broader than the 

mere legislative powers of Congress, it may furnish a way for 

Congress to provide for national exigencies, without challenge. 

If this clause, on the other hand, adds nothing in the way of 

a power but is a mere expression of what is already implied 

in the foregoing direct grant of the power to tax, then it 

would seem not to be relied upon. It will be valuable to 

inquire as to what clarification of this problem, the Court 

has afforded.
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The language of the "general welfare" clause, as one 
writer^ points out, never had been defined by the Court 

g 
prior to the case of U. s. V. Butler, although numerous 

g
occasions presented. In Field v. Clark, there was raised 

the issue as to whether the provisions of the Tariff Act 

of 1890, relating to sugar bounties, were constitutional.

The attacker was a duty-payer who declared that Article I, 

Section 8 of the Constitution did not justify such a use of 

tax monies. But the court, commenting that "i't would be 

difficult to suggest a question of larger importance or one 

the decision of which would be more far-reaching”, found that 

the bounties were such a small part of the Act that the necessary 

relation to the collection of a duty was not apparent, and that 

the intent of Congress to connect the two was not shown. In 

1894 the bounty provisions were repealed, but many producers 

had performed the acts necessary to obtain a bounty for that 

year, and were deprived of it. In 1895, then, Congress passed

1. J. A. C. Grant» "Commerce, Production, and the Fiscal Powers 
of Congress", 45 Yale L.J. 751, 772.
2. 297 U. S. 1.
3. 145 U.S. 649.
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an act, gratuitously appropriating money to pay bounties to 

those who would have obtained them in 1894 but for the repeal.
In U. S. v. Realty Co.,"*’ the court upheld this Act, without 

passing on the legality of the original bounty provisions, on 

the basis of the power of Congress to pay claims which it 

considers equitable. The court remarked that Congress by long 

practice had paid claims, merely equitable, and had even 

appropriated gratuities, concluding that, "Its (Congress’) 

decision recognizing such a claim, and appropriating money for 

its payment can rarely, if ever, be the subject of review by
I 

the judicial branch of the Goverament. Other cases, as Mr. Grant' 

points out, also might have been good opportunities for a dis-
3 cussion of general welfare, but even in Frothingham v. Mellon, 

the decision had another basis. Therefore, we may focus our
4 consideration on the first real explanation, in the Butler case.

It was with special emphasis upon the general welfare clause 

that counsel for the government argued in the Butler case, not

1. 163 U. S. 427.
2. "Commerce, Production and the Fiscal Powers of Congress, 45 
Yale L. J. 751,772.
3. 262 U.S. 447.
4. U. S. v. Butler 297 U.S. 1.



that they felt the clause provided a naked power to regulate 

agriculture as deemed for the good of the country, but on the 

restricted theory that the use of the tax power to provide for 

the general welfare as regards agriculture was justified.

Mr. Justice Roberts for the court said, "It is not contended 

that this provision grants power to regulate agricultural 

production, upon the theory that such legislation would promote 

the general welfare”. He then comments upon Mr. Justice Story’s 

theory that the clause is not a grant of general and unlimited 

powers, but rather a qualification of the tax power only.

Because the court for the first time put into express language 

what might be its view on the general welfare clause, we will 

quote at some length the exact language: "Since the foundation 

of the nation, sharp differences of opinion have persisted as to 

the true interpretation of -the phrase. Madison asserted it 

amounted to no more than a reference to the other powers enumerat

ed in the subsequent clauses of the same section; that, as the 



"United States is a government of limited and enumerated 

powers, the grant of power to tax and spend for the general 

national welfare must be confined to the enumerated legis

lative fields committed to the Congress. In this view the 

phrase is mere tautology, for taxation and appropriation are 

or may be necessary incidents of the exercise of any of the 

enumerated legislative powers. Hamilton, on the other hand, 

maintained the clause confers a power separate and distinct 

from those later enumerated, is not restricted in meaning 

by the grant of them, and Congress consequently has a 

substantive power to tai: end to appropriate, limited only 

by the requirement that it shall be exercised to provide 

for the general welfare of the United States. Each contention 

has had the support of those whose views are entitled to weight. 

This court has noticed the question, but has never found it 

necessary to decide which is the true construction. Mr. Justice 

Story, in his commentaries, espouses the Hamiltonian position. 

We shall not review the writings of public men and commentators 



"or discuss the legislative practice. Study of all these 

leads us to conclude that the reading advocated by Mr. Justice 

Story is the correct one. While, therefore, the power to tax 

is not unlimited, its confines are set in the clause which 

confers it, and not in those of Section 8 which bestow and 

define the legislative powers of the Congress. It results 

that the power of Congress to authorize expenditure of public 

monies for public purposes is not limited by the direct grants 

of legislative power found in the Constitution."

Justice Roberts hastens to qualify this rather sweeping 

statement by quoting from Story to the effect that the common 

defense and general welfare is a limitation actually and 

strictly to be applied to those things contemplated in its 

meaning. Thereupon, after stating that despite the breadth 

of this clause, the court must consider it and render judgment 

as to it, the Justice passes on with the remark that for the 

purposes of the present case it is not necessary to determine 

the scope of the phrase. He then finds as has been previously
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indicated, that the tax was an attempt to regulate a matter 

within the reserved powers of the states and was therefore 

unconstitutional.

In Chapter 14 of Story on the Constitution, there is a 

most complete consideration of this problem and it is upon 

that excellent discussion that the court relied in the Butler 

case. Concluding his treatment of the force and meaning of the 

general welfare clause, Mr. Story said:^ "The truth is as the 

historical review also proves, that after it had been decided 

that a positive power to pay the public debts should be inserted 

in the Constitution, and a desire had been evinced to introduce 

some restriction upon the power to lay taxes in order to allay 

jealousies and suppress alarms, it was (keeping both objects 

in view) deemed best to append the power to pay the public 

debts to the power to lay taxes; and then to add other terms 

broad enough to embrace all the other purposes contemplated by 

the Constitution, .Among these none were more appropriate than

1. Par. 930



"the words ’Common defense and general welfare' found in the 

Articles of Confederation and subsequently with marked emphasis 

introduced into the Preamble of the Constitution."
Mr. Gray,^ likewise embraced and endorsed the Hamilton

2
conception of the tax power. Writing in a time when the 

endorsement of the taxing power by the court seemed without
3limit, following the McCray case, Gray was prepared to 

consider the matter of taxing entirely within the power of 

Congress. He insisted that there was a distinction between 

the motive in imposing a tax and the purpose for which the money 

was to be expended. "If the money to be raised is to go for the 

general support of the government, or for any of the recognized 

objects of the government, the tax must be considered to be for 

a public purpose, however blameworthy the motive of the legis

lature in imposing it; and if the proceeds of the tax are not

1. Limitations on the Taxing Power and Public Indebtedness.
2. 1906.
3. McCray v. U.S., 195 U.S. 27.



"to be used for some such purpose, it is not a tax for a public
„1purpose."

OTurning now to another great author, we find Mr. Cooley

endorsing the Hamiltonian view virtually in the same terms as

1. "Limitations on the Taxing Power", Par. 172, Page 124. Another 
excellent expression on this point is given by Mr. Gray in Par. 
699: "Viewed in the light of this test of motive, the question 
which early arose, whether the money raised by taxation can be 
appropriated to any other purpose than those purposes expressly 
enumerated in the Constitution, presents a more pertinent query. 
This question also arose out of a political discussion—whether 
Congress has power to appropriate money to aid internal improve
ments. It has long been settled in the affirmative by the actual 
practice of the government. Upon the settled construction of the 
clause already given, that the words ’to provide for the common 
defense and general welfare-’ are the only general qualifications 
upon the power to lay taxes, that power, and consequently the 
power of appropriation, must extend to all purposes which are 
conducive to the common defense and general welfare; in other 
words, Congress may lay taxes and appropriate the money raised 
by them to any public purpose germane to the objects of the 
Federal Government. The opposite view, which would have restrict
ed the appropriation of revenue to the enumerated powers of Congress 
was based on a construction which made the words ’to provide for the 
common defense and general welfare’ mere general terms explained and 
limited by the subjoined specifications. This view is not now 
seriously held."

2. Cooley on Taxation, 4th Ed.
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Gray. But Mr. Cooley, probably because of knowledge of later 

decisions by the high court, is guarded and perhaps prophetic 

in his statements. He declares, ’’The independence of the 

legislature is an axiom in government .... But the legis

lative determination on this subject is not absolutely con

clusive. It may be sufficiently so to put the administrative 

machinery of the state in motion; but when the exaction is 

made of an individual, and the power of the state is made use 

of to compel submission he has always the right to invoke the 

protection of the law, and an appeal to the law for the 

protection of individual liberty must necessarily render the 

question which lies at the foundation of the demand a judicial 

question, upon which the courts cannot refuse to pass judgment."1

1. Idf Vol. I, Page 595, par. 187.
2. 80 L. Ed. 749.,

In one more case the Supreme Court has given some hint of 

its views on the general welfare clause, namely in Carter v. 
pThe Carter Coal Company. While in that case the tax was rapidly 1 2 



dismissed as being bad, the opposite not having been seriously 

contended for by the government, the court made some remarks 

concerning the possibility of upholding the regulation attempt

ed by the application of some general federal power "thought to 

exist". The court, speaking through Mr. Justice Sutherland 

said, "The proposition often advanced and so often discredited, 

that the power of the Federal Government inherently extends to 

purposes affecting the nation as a whole with which the states 

severally cannot deal or cannot adequately deal, and the 

related notion that Congress, entirely apart from those powers 

delegated by the Constitution may enact laws to promote the 

general welfare, have never been accepted but always definitely 

rejected by this court." The Justice then proceeds to point 

out that the suggestion of Mr. Randolph, to the effect that some 

power be enumerated so that Congress might legislate in all eases 

where the states were incompetent or where -the national harmony 

might be interrupted by individual legislation, was expressly 



rejected by the Framers’ Convention; furthermore, he declared 

that the Convention ’’made no grant of authority to Congress 

to legislate substantively for the general welfare.’’

The Court now stands committed, even though by dicta, 

to a definite stand on the general welfare clause; that is, 

it has acknowledged that the spending power at least as such 

may extend to things national in scope and for the common 

good which are not included in the specific enumeration of the 

later clauses. The statements in the Carter case, just consider

ed are not necessarily opposed to this view, if the distinction 

between mere "spending” and "legislating" so as to exert power 

over the subject matter, is borne in mind. We know, of course, 

that the practice of Congress has constantly been to authorize 

activities not under any particular enumerated power, and that 

several executive departments are largely concerned with matters 

which might be said to be for the general welfare but not authoriz

ed by expressly enumerated powers.A reading of the Butler case

1. The following typical acts are taken from a list in the Appendix 
to the Brief for the United States in U. S. v. Butler, 297 U.S. 1, 
as "'Congressional Appropriation Acts justifiable only by virtue of a
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leads to the conclusion that the essential difference between 

a constitutional general welfare effort and an unconstitutional 

one rests in the coercive and regulatory incidents of the latter. 

Referring again to the Butler case, we find Mr. Justice Roberts 

stating, "By the Agricultural Adjustment Act the amount of the 

tax is appropriated to be expended only in payment under 

contracts whereby the parties bind themselves to regulation by 

the Federal Government. There is an obvious difference between 

a statute stating the conditions upon which monies shall be 

expended and one effective only upon assumption of a contractual 

obligation to submit to a regulation which otherwise could not 

be enforced." It is believed that thé foregoing statement is the 

foundation on which is based the constitutionality of the new 

Social Security Act, one of the last of the New Deal innovations.

"broad construction of the ’General Welfare’ clause of the United 
States Constitution!" "Fires—New York City, 1836, (c. 42, 5 Stat, 
6),Tornadoes or Cyclones—Mississippi, 1880, 1913 (21 Stat.306), 
Grasshopper Scourges—1875 (c. 25, 18 Stat* 303), Yellow Fever— 
1879 (c, 1, 21 Stat. 1)j to carry out the purposes of the Federal 
Emergency Relief Act of 1933 (Appropriations 48 Stat. 351); for 
rural sanitation, public health educational exhibits, (48 Stat.436); 
for the Children’s Bureau, Women’s Bureau, United States Employment 
Service, (48 Stat.570)". These are merely a few in a long list 
touching many branches of government service.



The Social Security Act has several titles dealing with 

all phases of the problem of old age benefits, unemployment 

relief and other social relief. The distinctive feature of the 

Act, without indulging in too great detail, is the fact that in 

separate titles it provides for taxes in the nature of income 

taxes on all employees and laborers, corresponding taxes on 

employers in the nature of excises, and grants to states in aid 

of their programs of social relief, provided such states enact 

statutes which follow the pattern specified by the Federal Govern

ment. It will be noted that elements of coercion have been 

carefully eliminated, the only possible feature which could be 

attacked as coercive being the grants to states. With a special
2eye to the Mellon cases, the framers of the Act sought to place 

it in the category of unchallengeability, by refraining from 

placing any actual pressure on anyone, so that neither the 

individual nor the state can successfully contest the payment 

of the tax.

1. August 14, 1935, 49 Stat. 620, 42 U.S.C. 301-1305.
•2. Frothingham v. Mellon - Massachusetts v. Mellon, 262 U.S. 447.
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This Act has been attacked in several cases,^ and there

are perhaps more which are as yet unreported. Two of these
ocases are now before the Supreme Court and its final decision 

wi.11 f ef course, control the issue. The Beeland case was a suit 

to enjoin the collection of the tax under Title 9 of the act on 

the ground that it is incident to the scheme, particularly under 

Title 3, to coerce the states to adopt a system of unemployment

1. Beeland Wholesale Co* v. Davis (& Alpha Portland Cement Co. v. 
Davis) 17 F. Supp. 529, (D. C. N. Ala., Jan. 14, 1937, affirmed 
C.C.A. 5, Feb. 16, 1937, cert. den. U.S. Sup. Ct. March 29, 1937)j 
Gulf States Paper Corp. v. Carmichael, 17 F. Supp. 225, (D. C. Mid. 
Ala., Dec. 15, 1936, cert, granted U.S. Sup. Ct., Mar. 15, 1937), 
Davis v. The Boston and Maine Railroad Co., 17 F. Supp. 97, and 
Stewart Machine Co. v. Davis, C.C.A. 5, Mar. 20, 1937, cert, granted, 
U. S. Sup. Ct. Mar. 29, 1937.

2. Carmichael v. the Gulf States Paper Corp., and Stewart Machine 
Company v. Davis. These cases are set for argument in the Supreme 
Court the week of April 5, 1957. The Stewart Machine Company case 
was a bill in the District Court for No. Alabama to recover taxes 
paid under the Social Security Act, which bill was dismissed in the 
District Court and this decision was affirmed in the Circuit Court 
of Appeals for the Fifth Circuit, The petition for certiorari was 
on the ground that the confusion of decisions under the Federal, and 
state Social Security Actsjeopardized the rights of the taxpayer 'to 
recover monies paid if the. Federal act were ultimately foiind void. 



compensation. District Judge Davis, upholding the act, 

declared that "This matter has been concluded against the 

contention of the complainants in the case of State of 
Florida v. Mellon”.^ Very similar sentiments are voiced.by

1. Citation of Florida v. Mellon: 273 U.S. 12. Judge Davis in 
the Beeland case further commented as follows: "Complainants 
contend that the levy of this tax under Title 9 of the Federal 
Act is a mere incident to a scheme to coerce the states into 
adopting a system of unemployment compensation, a matter solely 
within.the powers of the states, in violation of the Tenth Amend
ment. This matter has been concluded against the contention of the 
complainants in the case of State of Florida v. Mellon, 273 U.S. 12. 
....This view is substantiated by the conclusions of law of the 
Federal statutory three-judge court in the case of Gulf States Paper 
Co. v. Carmichael, 17 F. Supp. 225, in the U. S. District Court for 
the Middle District of Alabama.” The court also pointed out that 
Florida v. Mellon, in which the credit against federal estate taxes 
for state inheritance taxes paid was upheld, was not overruled in 
either the Butler or Carter cases, although the effect of the act 
in the Florida case was effectively to break up the business, gained 
by that state by its favorable inheritance laws. It is interesting 
to note the reliance on Florida v. Mellon, rather than Massachusetts 
v. Mellon, 262 U.S. 447. It is also noteworthy that Section 3224 
Rev. Stats, was urged by the Government in bar of this suit, but, the 
court preferred to decide the case on its merits. This indicates 
either that the court was loathe to apply Section 3224 or that Section 
3224 no longer has force. See Ante page 59.

The case of Gulf States Paper Corp. v. Carmichael, 17 F. Supp. 
225, was a suit brought to attack the Alabama Act, and incidentally, 
the Federal Act, the former as violating equal protection and due 
process, and the latter as violative of the Fifth Amendment. TVhile
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Massachusetts District Judge Sweeney in Davis v. the Boston and 

Maine Railroad, declaring that the act on its face is merely to 

provide for the revenue of the United States, and ”to provide

the court ultimately found the State Act violative of the State 
Constitution, in that no benefit accrued to the employer thereunder, 
it made interesting comments on the nature of the Federal Act: "The 
business of both petitioners is interstate and in competition with 
others....nearly all business in the United States proceeds in 
competition with business in other states. Any special or other 
legislation burdensome to business which may be adopted in one state 
will put the business of that state at a, disadvantage in the competi
tion. The state cannot protect itself by a tariff or otherwise curb 
the competitors in the other states by reason of the Federal Consti
tution. Hence, the necessity of coordination through the Federal 
Government* sought to be had in this instance by the Social Security 
Act.

"The provisions of the Social Security Act did not intimidate the 
Alabama Legislature into passing the Alabama Act, but did influence 
its passage by making it appear more advantageous to the state than 
not to pass it....The State of Alabama does not here complain that 
her freedom of legislation has been interfered with....,The Social 
Security Act, supposing it to be valid, did not operate either to 
coerce or bribe the Alabama legislature or to impair the validity 
of their legislative action. The motives of legislation cannot at 
the instance of private litigants be enquired into by courts."



”for the general welfare of the United States.

This is, of course, the crux of the whole matter. That the

purpose of this act is to accomplish in some indirect fashion

1. This case was a stockholder’s suit to restrain the corporation 
from paying its taxes under the Social Security Act as an employer 
under Title 9. In upholding the act, Judge Sweeney made several 
pertinent remarks! "The petitioner urges that the real intent of 
the act is to coerce the various states into enacting state employ
ment acts which would be acceptable to the Social Security Board and 
that indirectly it seeks to regulate the relationship of employer 
and employee and that such action is not within the power of Congress.” 
The Judge declares that any regulation of the employer-employee 
relationship is to be made by the state and that the fact that the state 
act must be approved by the Social Security Board is no assumption by 
the Federal Government of the regulation of the functions prescribed 
therein. He concludes: ’’The Act on its face plainly is for the pur
pose of raising revenue to go into the general funds of the United 
States. It is out of this general fund that any appropriation of 
Congress must be made for relief or other purposes. It is an act to 
provide for the general welfare of the United States.” The court here 
cited Florida v. Mellon, in justifying the 90$ credit to employers who 
have contributed to a State fund, holding that all citizens are thus 
treated alike. The form of this case as a stockholder's suit, indicates 
another way in which a case may be brought before the court, so that 
there seems to be no dearth of ways to get issues thereto. 



what the Federal Government could not accomplish by direct and 

compulsory action may not be denied, but it may seriously be 

insisted that the result is not accomplished by the tax or by 

an illegal use of the tax. In this connection, attention is 

directed to the second Railroad Retirement Board v. Alton R.R. 

case,I in which the act there involved was held bad, and which 

act bears great similarity to the present act, as to the taxing 

aspect. However, the essential difference between that case and 

the present problem, is that in the former the exercise of taxing 

power itself was not in issue, but rather the effect on due process
2of certain mechanics of administration, whereas in the latter the 

mechanics of administration cannot, in the same way at least,

1. 64 Wash. Law Reporter. See ante page 55.

2. In the Alton case, the act was held bad as violating due process 
in that employees who leave employment will not share in the benefits. 
The taxing power itself was not treated. Furthermore, in the Alton 
case, there were two acts, which the court read together, ignoring 
the separation of taxation and regulation. In the Social Security 
Act, the provisions are all in one act, though in different titles, 
and separability of provisions is so slight that in itself, it will 
not aid an argument in favor of the act on that narrow ground.
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argue against the act. The Social Secui-ity Act does not 

purport to pay ■unemployment benefits, or to pay to one person 

and not to another, with the necessity of inventing a system 

which will not offend due process. All these mechanics are 

left to the states, who may, or may not accept the benefits 

and the accompanying plan. Of course, the states are tempted, 

undeniably with design, but whether they are coerced or not 

is, of course, the matter to be determined. On the other 

hand, it may be seriously argued that there is, behind this act, 

a general plan by Congress, fairly apparent, to provide for 

national social security, and that, if the Butler case is a 

direct authority, such plan being clearly deducible from the face 

of the act, it is void. However, nothing being regulated, and no 

person being coerced, or even persuaded, as a person, it appears 

to the writer that the Butler case is distinguishable and that
2 3

the cases of Frothingham v. Mellon, and Florida v. Mellon 

are indistinguishable, so that the Social Security Act should be

1.
2.
5.

U. S. v. Butler, 297 U. S. 1 
262 U. s. 447.
275 U.S. 12.
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upheld, just as the Maternity Act was, as an attempt to 

provide for the general welfare, without violating other 

restrictions on the tax power.



CONCLUSION

Thus stands the tax power today. As we remarked early in 

this writing, the using of the "power" to tax to accomplish other 

purposes is really a procedure of artificiality, yet most neces

sary, by reason of our Constitution, and by no means of slight 

importance. The greatest jurists of our country have sat in 

judgment on the problem, and have formulated, bit by bit, the 

conception we hold today.

If we may venture to make one final general definition of 

the rule of the Supreme Court on the non-fiscal use of the tax 

power, it is this: A tax will not be voided merely because 

excessive or discriminatory despite a more or less apparent 

ulterior motive on the part of Congress} but if the exaction is 

not merely excessive or discriminatory, but is a penalty, or is 

a necessary adjunct to a scheme of some elaboration, so neces

sary as to affect directly and adversely a real interest, the 

court will ferret out the impure purpose of Congress and void 

the tax, unless it be found that the tax is in furtherance of
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some other plenary power of Congress which will support it.

It seems quite possible that a chapter or phase of this 
subject was completed with the Butler case,^ and that, once 

and for all, direct coercions and pressures by means of a 

tax have been discredited. Hereafter it is not likely that 

Congress will seek to force compliance upon a person, other

wise unattainable, by means of a penalty posing as a tax.

The "spending power" or the power to appropriate for the 

general welfare, may be a new phase in this subject, or it 

may receive a set-back, so as to be no more potent than the 

bare taxing power, depending on the view of the Supreme Court 

on the Social Security Act, the great general welfare effort 

of the present time. As indicated previously, the writer 

feels that there are strong bases on which this Act may be 

made to stand, or on which it may at least be distinguished, 

so as to escape being consigned to the valley of the void.

If the power of the purse is not sufficiently broad to 

accomplish in its own right the ends for the national good

1. 297 U.S. 1 



which the power to levy and collect to fill the purse has 

been found impotent to do, then the issue is squarely in 

the hands of those who have made and can unmake their 

supreme law — the people of the United States.
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