
silent tribute, unafraid of the Hussian machine-guns 
atop the walls of the jail. 

After two months of incarceration, the bishop was re
leased. His reappearance was the signal for nationwide 
demonstrations of joy-with an overtone of protest 
against Soviet persecution. It was clear to the Soviets 
that the only way they might convert the Carpatho
Ukrainian people would be to "convert" their bishop
or dispose of him. 

Last September, Kostelnik again visited the episcopal 
palace at Uzhorod. This time he slayed two days, plead• 
ing with the bishop to embrace the Russian Church. 
Dr. Romzha was adamant. 

When Kostelnik finally departed with empty hands, 
the bishop summoned his priests and told them: "I fear 
that a perilous path lies ahead. I should not wish } ou to 
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share my fate, whatever it may be. If any of you desires 
to leave me, he is free to do so." No one stepped for
ward. The bishop then bestowed the Apostolic blessing 
upon the assemblage. 

Within a month, Bishop Romzha received a noble ac• 
colade. The town of Veliky Luchky, hitherto his most 
anti-Catholic parish, publicly entreated the bishop to 
talce it hack. It was a triumph in the history of the 
Greek Catholic Church. 

The bishop prepared himself for the journey to Veliky 
Lucbky. The consecration was appointed for October 
25. It was his last exit from the Uzhorod palace. For 
on that day, on the road to Velilcy Luchky, Theodor 
Romzha, Catholic Bishop of the Carpatho-Ukraine, was 
ambushed and done to death under the treads of a Rue• 
sian tank. 

This is the second of tu.·o articles by Father John Courtney 
Murray, S.J., in which he compares the expre.ued intent 
of the framers of the Constitution regarding Church and 

State with the meaning read into the 

First Amendment by some 1corried 
John Courtney Murray Protestants. 

J have said something previously about the method 
and tendency of Dr. Charles Clayton Morrison's interpre
tation of the First Amendment (AMERICA, March 6); 
here I propose to examine the content of the interpreta• 
tion. 

Dr. Morrison begins by slating that the Firt'l Amend
ment "had in mind" to exclude union of Church and 
State: "The founding fathers were determined that this 
system should not be taken over by the democratic re• 
public they were engaged in setting up." Our distin
guished historian begins, therefore, by ignoring the fact 
that the First Amendment was the act of the sovereign 
States (not of the First Congress, much less of the 
"founding fathers"), and that our democratic republic 
was already set up and functioning when it became law. 

He goes on to say that the "root principle,'' and the 
first of the "two distinguishing features" of union of 
Church and State, "consisted in the interlocking of the 
institutional processes of Church and State by Jaw which 
enabled the State to intervene in the affairs of the Church 
and vice versa." Our distinguished jurist goes on, there
fore, to mix up union of Church and State with con
fusion of Church and State. This misconception seems to 
be endemic in the American Protestant mind. Finally, 
we are informed that the second feature "inherent in" 
union of Church and State was a financial arrangement 
whereby "the Church derived its institutional or temporal 
support, in whole or in part, from taxes levied on all 
citizens." This, therefore, is the sort of thing that the 
First Amendment put an end to-reciprocal intervention 
by Church and State, each in the affairs of the other, 
and financial support of the Church by the State. (Ap· 
parently, Dr. Morrison thinks it immediately put an end 
lo these things within the States; this is. of course, falae.) 
And on the basis of this learned piece of constitutional 

history, Dr. Morrison proposes his test of constitution
ality: "If a particular measure involves an interlocking 
of the official functions or processes of the State with 
those of any church by the use of tax funds for the 
benefit of any church, or b} the meshing of the diplo
matic processes of the State with those of any church, 
or by any other entanglement of their respective func
tions, it is unconstitutional." 

By this test he is able to damn: 1) "bus transporta• 
tion, free textbooks, free lunches for parochial-school 
pupils"; 2) "the creation of an ambassadorship to the 
papal head of the Roman Catholic Church" {this is 
damned "with emphasis"); 3) "released time for re
ligious instruction in public-school buildings"; 4) "chap
laincies in the armed forces." In other writings, he also 
damns tax exemption for churches, church-affiliated 
schools, hospitals, orphanages, etc. The only significant 
thing he leaves undamned is "devotional Bible reading 
and prayer ( usually the Lord's Prayer) in public 
schools"; this, I take it, is a concession to the still 
pathetically current, if somewhat moribund, Protestant 
idea that the public schools are really Liberal Protestant 
schools, wherein a non-sectarian Christianity is by law 
established and subsidized. 

One's immediate irnpr~ion of this theory is that our 
Protestant journalist is going the seculari<>t James Madi
son one better. Madison's personal view of the First 
Amendment (revealed in his recently published "De
tached Memoranda") was that it forbade chaplaincies 
in the armed forces, and tax exemption of places of 
worship. The interesting thing is that Madison'• personal 
views are not, and have never been, constitutional law. 
Ir fact, they have been explicitly rejected by a long line 
of valid governmental acts; it is now for too late to try 
to read them into the First Amendment. If the American 
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people want to bar military and naval chaplaincies and 
tax-exemption laws, they may do so by new constitutional 
amendment; no appeal to the First Amendment will suf
fice. Moreover, not even James Madison, in his most 
secularizing moments, conceived the problem of State 
aid to church-affiliated schools as coming within the scope 
of the First Amendment. I shall speak of lhis later; I 
wanted simply at the outset to register the general im
pression that Dr. Morrison's theory, from the stand
point of Federal constitutional law, is revolutionary. 

Let us now look at the theory itself, and try to un
tangle some of the multiple confusions that lurk beneath 
its surface simplicity. I shall not delay over the difference 
between union of Church and State (the Catholic theory) 
ana confusion of Church and State ( the orthodox Prot
estant theory). Anyone will gladly let Dr. Morrison have 
it that the First Amendment forbade on the Federal level 
the confusion of Church and State that had been im
ported into some of the American colonies from Prot
estant England. The question is, does it forbid union of 
Church and State? At this point Dr. Morrison, who is 
not looking backward into constitutional history but for• 
ward into his private nightmare of a "Catholic-con• 
trolled" country, trips over the camel's nose and sprawls 
into a glorious muddle. 

The camel, you remember, is chiefly offensive in that 
it is allegedly seeking to poke its aggressive nose into 
the public treasury by its request for inclusion of church
affiliated schools in certain programs of governmental 
aid to education. This is the cardinal thing that must 
at all costs be stopped, for religious reasons. (I leave 
aside the Taylor mission; every intelligent citizen knows 
that it has nothing to do with the First Amendment, 
though it does seem deeply to stir the "No Popery" 
complex latent in the Protestant unconscious. ) The means 
chosen to block the normal processes of distributive 
justice in the educational field is to lay violent hands 
on the First Amendment, and use it for a purpose alien 
to its original intent. The art of the journalist supplants 
tlie science of jurisprudence, and by a series of inter• 
lccking fallacies creates the muddle. 

The ultimate muddle col}sists in making a constitu• 
tional issue out of what is, under American law, simply 
an issue of legislative policy. And the first step towards 
iti- creation lies in ignoring the fact that the First Amend
ment was the act of the States, and that in ratifying it 
the States certainly did not have in mind to settle, one 
way or the otl.er, eilher on the Federal or on the State 
le, el, the problem of governmental aid to education. They 
did indeed effect separation of Church and State, that is, 
they blocked any church from acquiring in national law 
the privileged status of a State Church whose officers 
would have special civil standing (as ~he Archbishop 
of Canterbury has in England), or whose faith would 
have special civil recognition ( as Lutheranism has in 
Sweden, where its profession is required for rivil and 
academic posts), or whose laws and discipline would 
be· in a special way norms for civil legislation ( as in 
Spain. where Catholic marriage legislation j._ tht> norm 
for civil laws) . Moreover. in outlawing a national es-
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tablished church, the States retained to themselves and 
their sovereign peoples the liberty to settle, by the politi
cal process, the problem of religious establishments with
in their own jurisdictions. And historically they exer• 
cised this liberty. Now, however, in consequence of the 
development of Federal constitutional law, this liberty no 
longer exists; it is annulled by the application of the 
First Amendment to the States via the Fourteenth; tha 
U. S. citizen now has the right to Federal judicial pro
tection against a State "establishment of religion" in 
the native sense of the First Amendment, as described. 

However, the special problem of the relations between 
government-Federal and State-and education conducted 
under religious auspices, which was originally left to the 
area of legislative policy, still remains in that area. The 
"establishment" clause never was, and is not now, rele
vant to its consideration. This fact should be recognized 
by anyone not obsessed with camel's noses, or pet theo-

A. .... 
"-t 

• ries of national unity and 
f' ./ the public school as its crea• 

,, tor, etc. Consider, for in-
/ stance, that for generations 

after the ratification of the 
First Amendment the Fed
eral Government aided reli-

' gious schools, and still does 
so. Consider, too, that the 
States have traditionally con
sidered themselves hound in 
this matter only by their 
own laws, free ly adopted 
through the medium of the 
political process. Consider, 

finally, the crucial point-that even the new doctrine 
whereby the First Amendment is transmitted to the States 
via the Fourteenth has not altered, and cannot alter, this 
situation. The reason Jies in the Fourteenth Amendment 
itself: one of the traditional "privileges and immunities 
of citizens of the United States" has been their privilege 
to manage their own educational system, and their im
munity from Federal control (legislative or judicial) in 
the matter. The only rdevant Federal constitutional issue 
in the case rises from the "free exercise" clause, not from 
the "establishment" clause. 

Here is where the Morrison muddle becomes danger
ous. He is anxious to have settled from the top down. 
as a constitutional issue, what the Constitution left for 
settlement from the bottom up, as an issue of legislative 
policy. In principle, he agrees with the Scottish Rite 
Masons and the secularist professional educators who 
would love to see written into Federal constitutional law 
the extraordinary dictum of Mr. Justice Rutledge in the 
Everson case, that a "wholly secular atmosphere" io 
our public schools is " a constitutional necessity." Not, 
mind you, the result of a social evolution, and the out• 
come of the political precess within the States, which 
has culminated in the secularizat ion of the public school 
by State constitution and statute-that is bad enough. 
But the complete secularization of the public school by 
rigid and radical dictate from nine ( or possibly five) 



men in Waahington. that would clap a constitutional 
straitjacket on a system of education wh01e boast has 
been its freedom and responsiveness to the needs and 
wisbea of the local community-that would he very much 
woree. It would destroy the very processes of educa• 
tional liberty which the First Amendment was designed 
to protecL 1£ there is to be talk of subverting the Con• 
11titution, let this manner of subversion, advocated by 
the doctrinaire absolutists in the matter of separation 
of Church and State, be carefully considered. Subversive 
doctrines are indeed abroad when the Supreme Court is 
urged to usurp legislative powers constitutionally re!erved 
b) the people to themselves. Such is the power to legis
late with regard to the relations between government and 
education; this power is not restricted, either on the 
Federal or on the State level, by the "establishment" 
clause of the First Amendment. 

But, our journalistic pleader insists, a constitutional 
i1&ue u involved, for the "establishment" clause forbids 
the "interlocking of the official functions of the State 
with the official or institutional functions of any church"; 
therefore governmental aid to church-affiliated schools, 
in any form, is unconstitutional. To clear up the muddle 
latent beneath this fancy phraseology, let me say three 
things about this alleged test of constitutionality: .first, 
it is dishonestly put forward; secondly, it rests on a 
fallacy; thirdly, it is in its wording meaningless. 

It is dishonestly put forward . .A!i it stands, the formula 
is generalized; actually, it covers Dr. Morrison's private, 
P1otestant resentment against the "interlocking" of one 
single function of the state-its taxing power-with the 
Catholic parochial school. But this is dishonest; a gen• 
eralized formula should be given general application, as 
follows. "The all-inclusive function of the state," says 
Dr. Menison, "is to make and administer law." Well, 
the State makes and administers compulsory-education 
lows, and by them it legally recognizes parochial schools 
as agencies wherein these laws may be obeyed. Surely, 
this is unconstitutional; for by such recognition the State 
interlocks its official law-making function with the "in
stitutional functions" of the Catholic Church; the Church 
becomes an official educator for the State. Again, the 
State makes and administers educational ordinances, fix• 
ing curricular requirements and t.eacher-quali.fications, 
giving accreditation, etc.; and these ordinances are ap
plied in parochial schools. But here is another "inter• 
locking," that makes such laws, as applied in parochial 
8C'hools, unconstitutional. In other worcle, if the "inter• 
lccking" of the taxing function with the parochial-school 
process is unconstitutional, why are not the "interlock
ings" of other functions likewise unconstitutional? It is, 
I say, dishonest to distinguish; for the laws cited benefit 
the Church; without them it would be futile for the 
Churt h to run schools. 

Rut perhaps Dr. Morrison is not dishonest. Perhaps in 
his holy alliance with his Masonic and secularist-educa
tor friends, he goes right down the line with them. 
Perhaps, like them, he has a camel's-nose strategy of 
hi~ ,rnn. Perhaps his ultirnJ te goal, like their,;, is a mono
lithic, <'Ompletely secularized, government-contTolled 

"American" educational system. This, of course, would 
he at the moment slightly too totalitarian for the Ameri
can people. Hence the idea is to fracture the constitu• 
tional principle of the freedom of the American people 
to legislate on the relations between government and 
education, at point after point, where the fractures may 
be disguised as "separation of Church and State," until 
the final happy result is achieved. The agencies of this 
revolution will be our judicial hierarchs, the Supreme 
Court, acting under the political pressure generated, out 
of anti-Catholic feeling and secularist dogma, by "Prot
estants and Other Americans United for Separation of 
Church and State." The first step will be to secure a 
reversal of the Ever&on decision and of the Cluvtce de
cision; then the School-Lunch Act can he declared UD• 

constitutional, as somehow advancing the institutional 
processes of the Catholic Church. Thm it can he grad
ually written into Federal constitutional law that the 
parochial school has no right to receive a.id. And the 
way will be clear to the next step--to secure a reversal 
of the Pierce decision. That will he the triumph; for it 
will establish that the parochial school has no right, in 
constitutional law, even to exist. 

Dr. Morrison's "interlocking" test, logically applied, ia 
an apt instrument for carying out this strategy. Perhaps 
be is not dishonest Certainly his Masonic friends are 
not dishonest; their organ, the New Age, has come out 
clearly for a reversal of the Pierce decision, as the way 
to the goal: "the American public school, non-partisan. 
non-sectarian, efficient, democratic, for aU the children 
of all the people." I dare say the New Age is ironically 
delighted to have an ally in the Ckristian. Century. 

I come now to my second point, that Dr. Morrison'• 
test rests on a fallacy. It is the same fallacy to which 
Mr. Justice Jackson succumbed in his dissent in the Ewr
&on case. It consists in the assumption that a church• 
affiUated school has the same relation to government 
a.s the church to which it is affiliated. This assumption 
leads to the conclusion that, as government may not givo 
financial aid to the church, so it may not give financial 
aid to the school. But the fallacy of the assumption ia 
obvious, if one pauses to consider a simple facL Govern• 
ment bu no jurisdiction over the church; but it baa 
jurisdiction over the school. The First Amendment pro• 
hibits government from using its powers in the area of 
"religion" (religious belief, worship, practice); it does 
not prohibit it from using its powers in the area of 
education, to the extent of its jurisdiction in that area. 
This fact was very clear to the States that ratified the 
First Amendment; it must be kept clear. It is the essential 
juridical principle that outlaws the constitutional issue 
from this whole vexing problem. 

The State has jurisdiction over education-a limited 
jurisdiction, because the State is not properly an "educa
tor," but a genuine jurisdiction, because the State u 
the promoter and supervisor of education in so far u 
it relates to the general wel£are. Now, the State can use 
its powers to support its own interests in any field where 
it has jurisdiction, and to the extent of its juri5diction. 
Consider, then, the application of this principle. What 
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goes on in church-affiliated schools is education; the State 
acknowledges the fact when it accepts attendance at these 
schools as compliance with compulsory-education lam. 
These schools, therefore, are within the legitimate field 
of the State's jurisdiction, and the State may use its 
powers to support its own interests in them. As a matter 
of fact, it does use its supervisory powers in their re• 
gard; and by the same title it may use its taxing powers. 
(Actually, use of the supervisory power involves some 
expenditure of tax funds; if this is unconstitutional, the 
Masons are well on their way.) 

I have, above, italicized the word "mar"; for I want 
simply to dispose of the constitutional issue. If aid to 
church-affiliated schools is to be denied, let the aid itself 
be denied, hut not the power of the State to grant it. 
Let the question he put on its proper footing-legislative 
expediency, not constitutional law. Let it he said that 
this aid is financially impossible, politically unwise, edu• 
cationally unsound, socially undesirable-what you will 
But let it not he said that it is unconstitutional. Appeal, 
if you like, to anti-Catholic prejudice, but not to the 
First Amendment. I have read a lot on the subject, 
and have never seen a convincing argument based on 
the First AmendmenL Mr. Justice Rutledge's dissent in 
the Everson case was the best effort; and it is not con• 
stitutional interpretation but a plea for new legislation. 
Legislation with regard to the relations of government to 
education has changed a great deal in the course of 
American history; and it may well change some more, 
as secularist forces gain in power. But at least it should 
be changed in the future as it was changed in the past
through the orderly political process, not through judicial 
dogmatizing on the meaning of the First AmendmenL 

This, I take it, is the basic Catholic position in this 
whole matter. We should not so much mind, if the State 
were to say: "We have no money to aid your parochial 
schools." But if it says, "You have no constitutional 
right to aid," we object. Our basic contention is not 
for money; it is for juridical status. Our assertion that 
all schools rendering a public service are equal before 
the law, regardless of their religious or non-religious 
character-is it, or is it not, simply a prolongation of 
the assertion that all citizens are equal before the law, 
and equal in their access to the benefits of government, 
regardless of their religion or Jack of it? Again our 
contention is not for privilege or power; it is for the 
orderly processes prescribed by the Constitution. And 
since rights and constitutional law are involved. we are 
I think, prepared to be tenacious- the more so in that 
this is not for us simply a "sectarian" issue. Our posi• 
tion is quite simply American and it looks to the free• 
dom of American education and the freedom of the 
..AJnerican people to organize their education. 

My I_ast point may be briefly made-the formula, "in• 
terlockmg relationship," is meaningless. Obviously, in 
the field of education both State and Church function• 
each has an interest in the child and a certain jurisdic~ 
lion over the child-in the one case as a citizen in the 
other as a child of God. But as long as the State ~onfines 
i~el{ to its proper functions of support and supervision 
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of the child's education as a citizen, its functions remain 
separate from those of the Church; their jurisdictions 
remain divided and their interests distinct. "lnterlocking 
relationship" does not describe this situation; each op
erates freely, independently, disengaged from the other, 
in its own orbit. There is, if you will, simuhaneous func
tioning in a field of common interest. But if you are 
going to forbid this, on grounds of separation of Church 
and State, you must forbid the child to be simultaneously 
a citizen and a child of God. You must bid him separate 
himself either from the Church (in a public school} or 
from the State (in a parochial school). Is this what the 
First Amendment means? 

Perhaps it will one day be distorted to this meaning. 
I think it quite probable that aid to church-affiliated 
schools may one day be declared unconstitutional. The 
legal ground for this revolutionary development was pre
pared in the Everson case, when all nine Justices im
plicitly accepted the unproved and self-contradictory as
sumption that a church-affiliated school has the identical 
status in law as the church to which it is affiliated; it 
has the negative freedom of untouchahility. Moreover, 
the cultural ground for this development has long been 
laid; a century of progressive secularization of American 
society is now hearing fruit in the progressive seculariza. 
tion of our institutions. Finally, there is a group of 
men like Dr. Morrison who are seemingly willing to sell 
the pass. Hence the day is probably coming when a 
school will cease to be a school and become, in law, 
a church. But on that day Jaw will have ceased to be 
reason and have become will. One need not look forward 
to it as a blessed day for a democracy that boasts of be
ing rational. 

Looking ahead 
The problem of raising a family on a slim income, 
discussed from the angle of family allowances in 
this issue by Mary T. Waggaman, will be further 
explored by AMERICA in two forthcoming articles 
-"The Family Wage in Spain," by William H. 
Feeney, S.J.; and "A Sound Program of Family 
Finanf'e11." by Mr. and Mrs. Robert Cissell. 

What is behind the recent Russian currency defla
tion and what may its expected results be? In an 
early issue AMERICA will present an article on the 
subject by Dr. Cyril Zebot, who made a special 
ftudy of related matters at the Umversity o[ Milan, 
and is now in this country. 

Hopeful sign in Germany : The message of Jocism, 
transmitted lo German Christian workers by French 
prisoner-laborers in Germany during the war, is 
playing an active part in the reconstruction of the 
German social outlook. A discussion o[ this devel
opment, b) Father A. J. Fuhs, a recent visitor to 
German) . will be published soon. 
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