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Introduction
In 1947, the President’s Commission on Civil Rights issued a report. First created via
executive order, President Harry Truman charged the Commission with studying how best to
“safeguard the civil rights of the people.”1 Within a year it had compiled its findings: a 178 page,
illustrated and meticulously detailed outline of the state of racial tensions in the United States
after WWII, entitled To Secure These Rights.2 As the Commission argued, America had to
embrace a new era of civil rights reforms, influencing almost every level of government
administration and policy. And the reasons to do so were abundantly clear. Making American
society and law more just was not simply a moral imperative, or an economic stimulus – it was
an international necessity.3 Decolonization was sweeping the global political scene, spreading
through Indonesia, India, Syria and Vietnam. An international press was spreading images of
American Jim Crow throughout foreign newspapers. And communist propagandists were
capitalizing on the bad press to tout their allegedly superior social and political systems. Solving
the persistence of discrimination and racism throughout the U.S. was, thus, more than a simple
question of American interests and American ideals – it was a question of the vitality of
democracy the world over.
We are… concerned with the good opinion of the people of the world… It is not
indelibly written that democracy will encompass the world… We have what is
perhaps the greatest responsibility ever placed upon a people to keep this promise
alive… The United States is not so strong, the final triumph of the democratic
ideal is not so inevitable that we can ignore what the world thinks of us or our
[civil rights] record.4

1

Exec. Order No. 9808, December 5, 1946.
To Secure These Rights: The Report of the President’s Committee on Civil Rights (Washington: United
States Government Printing Office, 1947).
3
To Secure These Rights: The Report of the President’s Committee on Civil Rights, 146.
4
To Secure These Rights: The Report of the President’s Committee on Civil Rights, 148.
2
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With this message in mind, the Commission made a series of recommendations – steps the nation
could take in resolving this crisis of legitimacy. Among the most significant of them was its call
upon the Department of Justice. As the Commission argued, it was time to make a “renewed
attack on the Court.” To aggressively petition for America’s highest tribunal to aid in the process
of chipping away at the edifice of America’s racist legal system.5 If the U.S. was to win the war
for the ‘good opinion’ of the world, it would have to rely – crucially – on the Supreme Court.
To Secure These Rights made explicit what had already been a trend in America’s highest
court. Although seemingly revolutionary at the time, there was already a strong link between
American foreign policy and American race relations spanning the three decades preceding the
report. And while the Commission made the call for the involvement of the Court overt,
America’s Supreme Court had already been long influenced by the state of global affairs. In
some of the most crucial rulings throughout the twentieth century, the state of American foreign
policy was essential in shaping how the Court viewed race relations and protections. It was a
trend that held true through decades of intense turmoil in American civil rights and foreign
diplomacy. And it is the focus of this thesis.
The following chapters explore how America’s foreign policy influenced Supreme Court
rulings on race for much of the twentieth century. They will argue that the changing context of
American diplomacy effected the arguments made to and by the Supreme Court on issues of
racial equality – that the Court’s approach to race relations was intimately shaped by America’s
global posturing. That this is a question worth studying in the first place may come as a surprise
to some. The Supreme Court is traditionally thought of as an institution concerned only with
domestic issues. Of the three branches of government, it is, undoubtedly, the least involved in

5

To Secure These Rights: The Report of the President’s Committee on Civil Rights, 166-9.
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American foreign affairs – and often works quite hard to distance itself from the decisions made
around foreign policy. Meanwhile, questions of diplomacy and global affairs often seem wholly
removed from American race relations. Racism in America is, after all, a reality deeply shaped
by the unique history and culture of the United States. Nonetheless, these divisions – between the
Supreme Court and American foreign policy, and between American foreign policy and issues of
race – are largely superficial. In reality, the Supreme Court has proven deeply influenced by the
context of American diplomacy. And America’s positioning abroad has often shaped the state of
domestic civil rights. The Court’s rulings, thus, exists at the intersection of these themes. It has
been an essential institution for shaping the state of American racial equality, and one deeply (if
inconspicuously) affected by international affairs.6
Past studies have touched on aspects of the arguments just outlined above – a reality
unsurprising for a topic as frequently studied as the state of race relations in American
governance. Broadly speaking the existing historiography in the field can be divided into three
subsections (with much overlap): first, studies of the role of the Supreme Court in American race
relations; second, studies of the influence of foreign policy on American civil rights; and, third,
studies of the influence of Cold War foreign policy on Supreme Court rulings on race.
First, a variety of scholars have examined the role of the U.S. Supreme Court in

6
It is important to note that the idea that Supreme Court rulings on race have been deeply impacted by
American foreign policy should not be interpreted as a way of undermining the achievements of the Civil Rights
Movement. While this thesis will make the case that many of the rulings on race made by the Court were, at least in
part, motivated by considerations of America’s global goals, this history does not take away from the history of
America’s fight for civil rights. Untold amounts of effort, pain, labor, and bravery went into the Civil Rights
Movement, and the achievements of those who fought for increased equality in the United States should never be
overlooked. Examining the place of foreign affairs in these efforts, and the pragmatic thinking by the Court in
promoting them, serves not to undermine this narrative but to instead, hopefully, add layers to it. It aims to provide a
more complete context for the various social, economic, political, and cultural trends that have impacted America’s
efforts to equalize its system of laws and to give proper perspective to the challenges this movement faced. I, in no
way, intend to diminish the value of the monumental undertakings made by groups like the NAACP Legal Defense
Fund and crusaders like Thurgood Marshall (among many others) through the arguments in this work.
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American race relations in the twentieth century. The link between the Supreme Court and race
is likely self-evident to most historically inclined readers. Indeed, many of the most prominent
eras in American race relations have been bookended by Court cases, from Dred Scott v.
Sandford to Plessy v. Ferguson, and Plessy v. Ferguson to Brown v. Board of Education.7 It
should thus be unsurprising that many of the prominent works on American law, such as
Lawrence Freedman’s American Law in the 20th Century or the Oxford Companion to the
Supreme Court of the United States, discuss race as central to a larger narrative of the Court in
American society. Race rulings are a significant, if unremarkable, aspect of the American
judiciary.8 These overarching works, thus, make few concrete arguments about the relationship
between race and the Supreme Court. They, instead, support narratives of America’s broad social
changes over the past century being reflected in shifts in the Court’s thinking. As the view goes:
American society changes, and the Court follows quickly thereafter.
But other scholars offer more detailed, and distinct, approaches to the intersection
between the Supreme Court’s rulings and race. To begin with, Michael Klarman argues that the
Court has played a critical role in the monumental changes in race relations that occurred
between 1900 and 1950. Focusing his analysis on the first half of the twentieth century, Klarman
presents the Court as a body at the intersection of politics and the law – forced to follow legal
doctrines when they are clear cut, and at the whims of political currents and cultural norms when
they are not. Klarman argues that the first half of the twentieth century saw the Supreme Court
undergo a remarkable shift in racial thinking. It was a change he attributes to a variety of socio-

7
Dred Scott v. Sandford, 60 U.S. 393 (1857); Plessy v. Ferguson, 163 U.S. 537 (1896); Brown v. Board of
Education of Topeka, 347 U.S. 483 (1954).
8
Lawrence M. Friedman, American Law in the 20th Century (New Haven: Yale University Press, 2002);
The Oxford Companion to the Supreme Court of the United States, ed. Kermit L. Hall (Oxford: Oxford University
Press, 1992).
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political factors influencing the Court – including the rise of WWII, the Great Migration, the
spread of urbanization, the growth of mass media, and the ascent of the National Association for
the Advancement of Colored People (NAACP).9
This view of the Supreme Court – as essential to American civil rights, and deeply
influenced by the social environment it functions within – is reinforced by the work of Lee
Epstein, Daniel Ho, Gary King, and Jeffery Segal (hereafter, Epstein and colleagues). But
whereas Klarman takes a sweeping look at America’s social history over a half-century, Epstein
and colleagues focus on times of national crises. The resulting narrative is less clear cut than the
story of progress implicit in the very title of Klarman’s work: From Jim Crow to Civil Rights.
Instead, they show, through an extensive statistical analysis, that the Court has significantly
curbed civil rights in times of war – but that these limits have been primarily seen in cases that
have nothing to do with war itself. The result is a paradoxical view of the ‘rally to the flag’
impact of wartime on the Supreme Court, where wartime passions excite a desire to support
limits on citizen’s rights, but only when such limits don’t seem to conflict with the Court’s role
as a potential check on excessive government power. Such analysis allows for a more detailed
view than that created by the examination of singular wartime cases like Korematsu.10 It,
nonetheless, offers a similar overall thesis to that presented by Klarman: the Supreme Court has
an immense influence on American race relations, and this influence is deeply impacted by the
social context the Court acts within.11
In contrast, the work of some more recent scholars on the role of the Court in American

9
Michael J. Klarman, From Jim Crow to Civil Rights: The Supreme Court and the Struggle for Racial
Equality (Oxford: Oxford University Press, 2004).
10
Korematsu v. United States, 323 U.S. 214 (1944).
11
Lee Epstein, Daniel E Ho, Gary King, and Jeffrey A. Segal, “The Supreme Court During Crisis: How
War Affects Only Non-War Cases,” New York University Law Review 80, no. 1 (2005): 1-116.
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race relations have highlighted a more perverse side of the Supreme Court’s influence on civil
rights, through a focus on the second half of the twentieth century. Such a shift in focus is most
prominently displayed in the seminal research of Michelle Alexander, whose 2012 book, The
New Jim Crow, explores the role of the Supreme Court in the creation and sustenance of
America’s system of mass incarceration. Alexander argues – through a mix of sociological, legal,
and political analysis – that the Court is largely responsible for the recreation of a racial caste
system in the United States, which serves to replicate the inequalities of the Jim Crow era
through the legal enforcement of the War on Drugs.12 Her work has since been expanded upon –
in the fields of welfare, housing, and policing – by a variety of other scholars who share
Alexander’s view of the Court as, above all else, a mechanism for reinforcing racial inequality.13
Histories of the Court have thus become increasingly critical of its role in modern race relations:
the Court is undoubtedly influenced by political and pragmatic considerations – but these are
often at the cost of, not the benefit of, racial progress.
The second major category of historical works has been focused on the role of foreign
policy in American race relations in the twentieth century. Here the role of the Supreme Court
fades, and America’s racial history is explored through the context of U.S. diplomatic goals and
global positioning. However, such analyses have so far been limited in the scope of their focus.
Almost exclusively, scholars who address the overlap between foreign policy and race relations
have focused on the era of the Cold War, often at the expense of ignoring other eras of foreign
policy. This is seen in even the most overarching of historical analyses on the topic. The scholar

12

Michelle Alexander, The New Jim Crow: Mass Incarceration in the Age of Colorblindness (New York:
The New Press, 2012).
13
Richard Rothstein, The Color of Law: A Forgotten History of How Our Government Segregated America
(New York: Liveright Publishing, 2017); James Forman Jr., Locking Up Our Own: Crime and Punishment in Black
America (New York: Farrar, Straus and Giroux, 2017); Adam Cohen, Supreme Inequality: The Supreme Court’s
Fifty-year Battle for a More Unjust America (New York: Penguin Press, 2020).
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Jussi Hanhimaki argues broadly that American foreign policy has been defined by the link
between the domestic and international. As he notes, American foreign policymakers have
always been deeply aware of the political impact of their decisions and have thus ‘performed’ for
their domestic audience, tailoring policy decisions to domestic expectations. An unintended
consequence of this link, however, has been the growing connection between domestic race
relations and America’s global reputation. As Hanhimaki puts it, the emergence of the Cold War
and America’s growth as an economic and military superpower ensured that its domestic politics
have become an issue of international concern, since American instability influences global
affairs. Consequently, American diplomacy became invested in ameliorating racial conflict at
home as American hard power increased throughout the twentieth century.14
John David Skrentny similarly affirms this view of the Cold War as a catalyst for civil
rights reforms in his 1998 article in Theory and Society. But in contrast to Hanhimaki’s focus on
hard power, Skrentny provides an ideological explanation for the ties between foreign policy and
race relations. As he notes, the emergence of a human rights rhetoric in international relations,
with the establishment of the United Nations (UN), meant America’s legitimacy as a global
leader became increasingly tied to its ability to fulfill international norms on civil rights.
Focusing primarily on the exchanges and writings of American diplomats and White House
officials, Skrentny argues that the only American institutions influenced by this shift in norms
were the State Department and Executive Branch, wholly excluding the Supreme Court.15
These arguments are contrasted by perhaps the two most prominent books in the field of
race relations and foreign policy: Thomas Borstelmann’s The Cold War and the Color Line, and

14
Jussi Hanhimaki, "Global Visions and Parochial Politics: The Persistent Dilemma of the ‘American
Century,’” Diplomatic History 27, no. 4 (September, 2003): 423-47.
15
John David Skrentny, “The Effect of the Cold War on African-American Civil Rights: America and the
World Audience, 1945-1968,” Theory and Society 27, no. 2 (April, 1998), 238-85.

Snyder 10
Mary Dudziak’s Cold War Civil Rights. Borstelmann largely agrees with Skrentny’s focus on the
State Department and White House – with the Court playing only a peripheral role in his analysis
– but gives a differing explanation for the link between Cold War foreign policy and race
relations. As he argues, the ties between the two were caused by the rise of decolonization
movements throughout the world, which paralleled, and bolstered, black Americans’ movements
for freedom and equality. Efforts by the United States government to win influence in the newly
decolonized nations thus gave policymakers a vested interest in civil rights reforms at home.
Borstelmann is also unique in expanding his historical coverage (if only briefly) to the period
before the Cold War – discussing the rise of black America’s association with third-world
liberation in the interwar period.16 Dudziak, in contrast, focuses exclusively on the Cold War and
frames her argument through the lens of ideology. As she argues, the ideal of what it was to be
‘American’ shifted markedly during the early Cold War, and became increasingly at odds with
the long-held American tradition of racial discrimination. This shift, mapped from the 1940s
through the 1960s, was inspired by a variety of overlapping trends: the use of racial tensions in
the United States by Soviet propagandists, which made fighting such messaging a patriotic
imperative; the rise of a global rhetoric of human rights after WWII; and the ability of American
political actors (like the NAACP) to capitalize on these trends. Dudziak’s work is thus especially
focused on the place of propaganda in the ties between race and foreign policy.17
While Dudziak and Borstelmann provide overarching views of the relationship between
the Cold War and the Civil Rights Movement, other scholars have focused more on specific
social groups during the era. Michael Krenn, for example, focuses his analysis on the hiring,

16
Thomas Borstelmann, The Cold War and the Color Line: American Race Relations in the Global Arena
(Cambridge: Harvard University Press, 2003).
17
Mary Dudziak, Cold War Civil Rights: Race and the Image of American Democracy (Princeton:
Princeton University Press, 2001).
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firing, and diversity procedures within the Department of State itself throughout the first two
decades of the Cold War. As he argues, with the rise of decolonization, the State Department’s
history as a bastion of white privilege became increasingly at odds with black Americans’ efforts
for civil rights and increased representation. Such a ‘stone-walling’ of diversity efforts within the
Department not only showed the extent of its institutional racism, but also highlighted, for
Krenn, the cognitive dissonance of the diplomats themselves. Even as many key foreign
policymakers recognized the cost of civil rights failures on American foreign policy, they refused
to enact meaningful reforms in their own organization at home.18 Yasuhiro Katagiri similarly
focuses on a specific population in the Cold War narrative, but instead dedicates his study to the
American South. As he argues, far from being pressured by foreign policy to enact civil rights
reforms, the South exploited anti-communism as a means of justifying the continuation of Jim
Crow policies throughout the early Cold War. Coupled with the rise of the state’s rights
movement, Southern politicians (most notably the Dixiecrats) saw communism as an easy
scapegoat for high levels of anxiety over the social changes happening throughout the South –
combining ‘red-baiting’ with ‘race-baiting.’ Such an analysis is built around the Brown v. Board
ruling by the Supreme Court, and provides an essential contrast to the more progress-oriented
writings of scholars like Borstelmann.19
Common among all of these works is the focus on the Cold War. Indeed, the centrality of
the Cold War in the historiography on this topic is so dominant that when, in 1996, the journal
Diplomatic History published a symposium on the topic of “African Americans and U.S. Foreign

18
Michael Krenn, Black Diplomacy: African Americans and the State Department, 1945-1969 (London:
M.E. Sharpe, 1999).
19
Yasuhiro Katagiri, Black Freedom, White Resistance, and Red Menace: Civil Rights and Anticommunism
in the Jim Crow South (Baton Rouge: Louisiana State University Press, 2014).
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Relations,” every single article focused primarily on the Cold War.20 Such a dominance by a
single time frame is emblematic of the existing historical coverage.21 A full understanding of
how race relations in the United States have been influenced by foreign policy is thus lacking.
International influences on domestic race relations are, as far as the current historiography is
concerned, limited to the era between 1945 and 1970.
This dominant focus on the Cold War continues into the third, and final, category of the
historiography – those works within the study of Cold War foreign policy and civil rights which
focus exclusively on the Supreme Court. Here, the historical coverage is rather sparse.
This lack of coverage is not because the notion that the Supreme Court was affected by
these trends is a novel one. Indeed, mentions of this effect can be seen as early as 1963, when
James Baldwin referred to the Brown v. Board decision as entirely based on the “competition of
the Cold War.”22 Mentions of the Supreme Court’s role in such trends are similarly seen in many
of the contemporary works on the Supreme Court.23 Indeed, Klarman makes consistent mention
of international influences on the Court, especially in the years following WWII, and Dudziak
dedicates a large amount of her analysis in Cold War Civil Rights to Brown v. Board and the
other prominent desegregation cases. But for both works, the focus on the Court is partial –
neither work is centered around the Supreme Court’s international influences alone. Indeed, far

20

Penny M. Vonn Eschen, “Challenging Cold War Habits: African Americans, Race, and Foreign Policy,”
Diplomatic History 20, no. 4 (Fall, 1996): 627-8.
21
Helen Laville and Scott Lucas, “Edith Sampson, the NAACP, and African American Identity in the Cold
War,” Diplomatic History 20, no. 4 (Fall 1996): 565-590; Penny M. Vonn Eschen, “Challenging Cold War Habits:
African Americans, Race, and Foreign Policy,” Diplomatic History 20, no. 4 (Fall, 1996): 627-38; Carol
Anderson, “From Hope to Disillusion: African Americans, the United Nations, and the Struggle for Human Rights,
1944-1947,” Diplomatic History 20, no. 4 (Fall, 1996): 531-63; Brenda Gayle Plummer, “‘Below the Level of Men’:
African Americans, Race, and the History of U.S. Foreign Relations,” Diplomatic History 20, no. 4 (Fall, 1996):
639-50; Gerald Horne, “Who Lost the Cold War? Africans and African Americans,” Diplomatic History 20, no. 4
(Fall, 1996): 613-26; Michael Krenn, “'Unfinished Business’: Segregation and U.S. Diplomacy at the 1958 World’s
Fair,” Diplomatic History 20, no. 4 (Fall, 1996): 591-612.
22
James Baldwin, The Fire Next Time (New York: Vintage Books, 1963), 87.
23
Alexander, The New Jim Crow, 36; Richard A. Posner, How Judges Think (Cambridge: Harvard
University Press, 2008), 279.
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from it. Klarman refers to global influences as one within a “wide variety of [other] political,
economic, social, demographic, [and] ideological” influences on the Court that greatly affected
its rulings on race.24 And Dudziak positions the Court in a wider political and cultural context,
interweaving its influence with studies of the other branches of government.25
Scholars who buck this trend – and have dedicated entire works to Cold War foreign
policy and the Supreme Court – have taken a specialized approach: focusing on the rise of
human rights ideology after WWII. Here the research of Brent Lockwood and David Sloss stand
out. Lockwood focuses his analysis on the UN Charter, arguing that its human rights provisions
created a new impetus for civil rights protections in the U.S. As Lockwood notes, the
international legitimization of racial equality helped give new force to the concepts outlined in
the Bill of Rights – creating a tonal shift in the Court’s approach to race relations. Using briefs
issued to the Court as key evidence – Lockwood maps out this change over a number of the most
prominent civil rights cases in the period leading up to 1955, displaying the UN Charter as an
ideological impetus for the Civil Rights Movement.26 Sloss similarly argues that the UN was
integral to shaping American law. Referring to both state and national Supreme Court cases,
along with the rising ability of groups like the NAACP to appeal to global diplomats about
American shortcomings, Sloss notes that the Supreme Court became deeply swayed by the UN’s
principles of equality. It was an influence that came across in their key civil rights rulings, even
if it was rarely mentioned explicitly in the Court’s opinions.27
Thus, while works exist on the role of the Supreme Court in race relations, the role of

24

Klarman, From Jim Crow to Civil Rights, 443.
Dudziak, Cold War Civil Rights.
26
Bert B. Lockwood Jr., “The United Nations Charter and United States Civil Rights Litigation: 19461955,” Iowa Law Review 69, no. 4 (May 1984): 901-956.
27
David Sloss, “How International Human Rights Transformed the U.S. Constitution,” Human Rights
Quarterly 37 (2015): 1-29.
25
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foreign affairs in race relations, and the place of Cold War foreign policy on Supreme Court
rulings on race, no major work has effectively combined the focus and scope of all three of these
fields. If each of these categories of historiography can be seen as one of three overlapping
circles in a Venn-diagram, my thesis occupies the middle. Historians have long looked at the
place of American race relations and civil rights beyond the twentieth century. They have
frequently examined the place of international influences in America’s domestic policy. But
when it comes to applying these trends to the Supreme Court, and extending the chronology
beyond just the early Cold War, the current historical coverage has fallen far short. By analyzing
the Supreme Court specifically, and by analyzing how foreign policy influenced its approach to
race relations, not just for the Cold War, but for a wider swath of the twentieth century, my thesis
makes a crucial contribution to the existing literature in both periodization and emphasis. It adds
to the historical scope – going beyond just the early Cold War. And it increases the focus – by
narrowing in on the Supreme Court as a body deeply affected by foreign policy.
Such research is essential to fully understanding the influences that act on the Supreme
Court. Oliver Wendell Holmes famously wrote in his book, The Common Law, that “the life of
the law has not been logic, it has been experience. The felt necessities of the time, the prevalent
moral and political theories, intuitions of public policy, avowed or unconscious, even
the prejudices which judges share with their fellow-men, have had a good deal more to do than
the syllogism in determining the rules by which men should be governed.”28 The concept that
members of the Supreme Court are influenced by outside considerations, and not objective legal
analysis, can, thus, hardly be considered novel to either the public or the justices sitting on the
Court. But the research presented in this thesis goes beyond just the notion that the Court is

28

Oliver Wendell Holmes, The Common Law (Boston: Little, Brown, & Company, 1881), 1.
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deeply influenced by the political and social context within which it functions. It expands this
concept to a new and crucially understudied field: the international. It demonstrates that the
Court has frequently been swayed by America’s global posturing, not just during the Cold War,
but more consistently across the twentieth century. To fully appreciate the social and political
aspects of the Court, it is necessary to understand the full range of influences that act on it daily.
Further, this thesis helps affirm the connection between foreign policy and race relations through
the nexus of the Supreme Court. Whereas the overwhelming majority of the historiography has
focused on institutions directly involved in international affairs – most notably the State
Department and White House – the notion that the overlap between diplomacy and race is
limited to these institutions is simply false. By using the Court as a means of exploring this
connection, this thesis shows that the links between global affairs and domestic civil rights go
farther than many realize.
I rely on a variety of primary sources to support this conclusion. The most significant of
these sources are the rulings and opinions of the Court itself, along with the briefs it received in
preparation for its arguments. Such briefs and rulings are where the influence of foreign policy is
most directly displayed. But this evidence is also supported by a variety of other sources. My
thesis draws extensively from the personal writings, diaries, and notes of the justices, to show
their thinking on issues of race and global affairs. It draws on the publications and
memorandums of civil rights leaders and prominent lawyers to show how the legal community
responded to international events. And it examines popular news coverage of major Court
decisions, to analyze the popularity (and frequency) of the international thinking displayed by the
Court. All of these combine to help show an environment where American foreign policy was
crucial in shaping the thinking and rulings of the Supreme Court when considering issues of race.
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My analysis on this topic is traced over three chapters covering three distinct periods
in American foreign policy and race relations, with each period demonstrating the evolving
influence of international affairs on the Court’s civil rights rulings. As the U.S. moved from the
interwar period, to the Second World War, and finally the Cold War, its relationship to the world
underwent a dramatic transformation. Such a periodization allows me to map the arc of that
transformation through an analysis of discrete sets of cases in each chapter. With each era came
new rulings that showed both the shift in foreign policy’s influence on the justices’ thinking, and
the change in the manifestation of that thinking through their rulings.
The first chapter will, thus, cover the interwar period – with a focus on the decade after
WWI (1919-1929), showing how the rise of eugenic thinking in the early 1920s led to the growth
of a foreign policy based on hierarchies of humanity. This was a trend that proved deeply
influential for the Court, which ruled twice to limit naturalization rights for Asian American
immigrants on the basis of race. In spite of the diplomatic consequences of both rulings, the
Court embraced the unilateral and eugenic thinking that dominated American foreign policy
throughout this era – electing to prioritize the preservation of America’s ‘purity’ over the
strength of its relations with the rest of the world.
The second chapter moves to the period of World War II (1940-1945) and argues the War
was an era of transition and contradiction for the Court. On the one hand, the Court embraced
wartime thinking on Japanese internment, and sharply curtailed the civil rights of hundreds of
thousands of Americans in the name of wartime necessity. On the other, the imperatives of
American foreign policy in the war – the promotion of liberty and democracy abroad – gave
black Americans new leverage in the fight for civil rights. The 1930s, under President Franklin
Roosevelt, had brought a shift in American foreign policy from unilateralism to universalism –
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focused on promoting an image of the United States as a beacon of equality in contrast to the
rising fascism of western Europe. Thus, while black soldiers were fighting and dying abroad,
those at home were able to successfully persuade the Court that protecting civil rights in
policing, elections, and labor disputes was in the best interest of America’s wartime goals.29
Here, issues of national security and international affairs melded, as cases heard before the Court
that effected American production or safety were seen as increasingly crucial to America’s
global success and ambitions. Evocations of foreign policy goals, thus, became increasingly
overt.
Finally, chapter three focuses on the era of the early Cold War (1945-1960). It notes how
the rise of the U.S. as a global superpower forced it to increase support for civil rights to
maintain its global legitimacy. These efforts directly involved the Court, as the government made
appeals to it to resolve pressing issues on race. Foreign policy thinking, thus, took an overt form
in the Court’s rulings, as it worked to uphold America’s international commitments in the late
1940s and tried to fend off communist propaganda in the early 1950s. Here we see the influence
of foreign affairs on the Court at its peak – a continuation of the trend from the previous
chapters. The thesis then ends with a brief conclusion, discussing the orientation of the Court in
the twenty-first century and the importance of such studies in understanding the rising racial
tensions in contemporary America.
This work focuses on the forty-year stretch between 1920 and 1960 because it represents
a period of monumental shifts in America’s foreign policy and race relations. Although the links
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between foreign policy, the Supreme Court, and race are likely sustained throughout all of
American history, by examining a period of incredible turbulence for all three, what would
otherwise be underlying trends are brought to the fore. Over the fifty years stretching between
WWI and the 1960s, the U.S. went from a middling power to a global superpower, from a
limited national government to a highly interventionist one, from an openly segregationist
society with apartheid politics, to a largely (at least legally) integrated one buttressed by major
civil rights legislation. This massive change should not give a false image of the 20th century as
being a straight line of racial progress for the United States – it was not. But it should give an
idea of the massive shifts in American foreign policy and race relations that occurred during the
period covered by this thesis, and help outline why that period is a fitting focus of study –
because it highlights the parallel development of race and foreign policy in a far more explicit
form than many other periods.
These three chapters will also highlight some of the crucial trends that stretch between
the end of WWI and the peak of the Cold War. To begin with, while the Court was affected by
foreign policy in considering issues of race for this entire period, the form and extent of that
influence varied significantly. While the interwar period began with international affairs having a
Holmes-esque influence on the Court – swaying the justices’ thinking by enveloping them in a
social and political context that promoted certain ideas about race and America’s position in the
world – the Cold War saw a far more overt form of advocacy. The Truman Administration, in
particular, was unabashed in promoting foreign policy goals to the Court, even when they had no
legal relevance to a case. And the Court was far more willing to expressly convey those
influences through their rulings. This change in the form of foreign policy’s influence on the
Court – from subtle undertones to overt emphasis – will be traced through these chapters.
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Second, the treatment of different racial (and ethnic) groups – at least as it related to
foreign policy – varied greatly for the Court during this era. When the Court made civil rights
rulings with an eye to international concerns, Japanese and Asian Americans were often on the
losing end. Meanwhile, black Americans were frequently the beneficiaries of trends in American
foreign policy. This was, in part, because the extent of the discrimination against black
Americans made them a more appealing means of showing American progress and democratic
ideals. Addressing America’s famed black-white divide seemed a better option for sending a
message to the rest of the world. I will explore the cause and manifestation of this gap
throughout the remainder of this thesis.
Finally, this thesis will outline how different eras of foreign policy corresponded with
highly different approaches to race relations. It was during periods of unilateralism, nativism,
and exceptionalist zeal that the U.S. embraced a foreign policy rooted in white supremacy; that
the Court saw racial exclusion as a mark of America’s predominance and superiority over the
rest of the world. And it was in periods of high interventionism and universalism, when
American foreign policy emphasized a rhetoric of equal rights and cooperation, that racial
exclusion instead became a stain on America’s global reputation. America’s embrace of the
world (or lack thereof) has thus been intimately tied with its embrace of racial equality (or lack
thereof). It is this trend that is perhaps most troubling when looking towards the modern day –
when American foreign policy has largely returned to the unilateralism and exceptionalism of
eras past. As such, it is this trend, perhaps more than all else, that makes this thesis so relevant to
the world of 2020.
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Chapter I – Protecting the City Upon a Hill: Eugenics and Unilateralism in
the Interwar Period
“We have been, and propose to be, more and more American. We believe that we can best serve
our own country and most successfully discharge our obligations to humanity by continuing to
be openly and candidly, intensely and scrupulously, American.”
President Calvin Coolidge, 1925.30
Emerging from the First World War, under the leadership of Woodrow Wilson, many
American foreign policymakers looked to the interwar period with a sense of hope. America had
triumphed after a short, yet decisive, intervention on the European battlefield. Its diplomats and
leaders were engaged in an unprecedented effort to establish a global government, based on the
ideals of mutual security. All the while the U.S. stood as the only major nation to gain
economically and strategically from the preceding years of trench warfare.31 Yet, while the
‘roaring twenties’ were, in many ways, an era of prosperity for the United States, the optimism
after the First World War was misplaced. In the decade that followed, U.S. foreign policy and
race relations took a decisive turn towards unilateralism and white supremacy – a turn that was
reflected in some of the most prominent rulings from the Supreme Court throughout the era.
Histories of the influence of foreign policy on the Supreme Court in the interwar period
are limited. Compared to the frequent studies on the Cold War, and the occasional ones of
WWII, no major accounts of the overlaps between foreign policy and judicial decision-making
stretch back to the end of WWI. Nonetheless, as this chapter will argue, throughout the interwar
period the Court was deeply influenced by shifts in America’s foreign policy.
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This chapter’s analysis of the interwar period focuses on the decade after the First World
War – stretching from 1919 to the beginning of the Great Depression in 1929. Throughout this
period, American foreign policy was largely defined by unilateralism – with the U.S. engaged in
the world, but detached from commitments to the international community and focused on
nationalist interests. This period was, in particular, defined by an embrace of eugenic thinking in
American foreign policy, with the U.S. government espousing the idea that preserving the
nation’s racial purity was imperative to its continued international success. Such thinking was
deeply influential on the Court. Not only did the justices themselves consistently affirm eugenic
thinking, but they translated this thinking into the law in Ozawa v. United States (1922) and
United States v. Bhagat Singh Thind (1923), which affirmed America’s racialized foreign
policy.32 These cases, which banned Japanese and Hindu citizens from naturalization in the
United States, focused intently on the ethnological differences between the Asian and Nordic
races. They acted, for both the Court, and American foreign policymakers, as a catalyst for
efforts to preserve America’s racial purity (and, thus, its perceived global advantage), even at the
cost of increased tensions in the East. Indeed, both cases would prove critical in defining
America’s diplomatic relations with both Britain and, especially, Japan in the subsequent years.
Ozawa and Thind thus represented the Court’s full embrace of a unilateral and eugenic logic in
American foreign policy, at the cost of traditional diplomatic relations.
* * *
Many of America’s foreign policymakers spoke in a language of exceptionalism as the
country emerged from the First World War. Woodrow Wilson had billed the war, from the start,
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as an “opportunity” for the nation to “show to the world that she was born to serve mankind.”33
And now that it was over, Wilson declared that the “hand of God” had led the country to its new
position as a “great nation” and a “world power.”34 Even the eventual rejection of the Treaty of
Versailles, and its promise of involvement in the League of Nations, was based, not on
isolationism (as the popular narrative goes), but on an equally powerful sense of exceptionalism.
As historian Michael Hunt writes, the Senate’s principal objection was not over whether America
was an exceptional power, but whether joining the League would hamper its ability to effectively
exercise that power.35 As Wilson’s successor, Warren G. Harding, put it, America had to
“safeguard America first. To stabilize America first. To prosper America first. To think America
first. To exalt America first.”36
This changed view didn’t mean that the U.S. abandoned its place as a global power in the
1920s. Instead, it increasingly embraced unilateralism – engaging with the world, while avoiding
commitments to the global community. America still engaged in the European economy (through
the Dawes Plan of 1924 and Young Plan of 1929, bankrolling German recovery), still invested
deeply in Asia and Latin America (through open-door diplomacy), and still signed onto major
military and diplomatic treaties (like the Washington Naval Conference in 1921 and KelloggBriand Pact in 1928).37 But, as Adam Tooze succinctly summarizes in his book, The Deluge,
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these international commitments all fit into a framework of “privileged detachment.” The United
States engaged with the world, but always with a mixture of disinterest and distrust – shaping
their foreign policy around a “triumphant nationalism… addressed to the outside world.”38 As
Harding aptly summarized, the U.S. was not choosing to “hold aloof” or “shun [its] duty,” but
was instead simply refusing to let the call to global power come at the cost of “surrender[ing] the
nationality which is the very soul of highest Americanism.”39
Central to this exceptionalism after WWI was a racialized world view. From the start, the
interwar period for the United States was a time of high racial tensions. The war had ended with
the spread of mass race riots throughout the country, as the Ku Klux Klan’s membership
ballooned to four million in 1924, with some states declaring martial law to try to quell its
influence.40 Meanwhile, xenophobia rose to new heights in the United States as a swell of postwar immigrants entered the country.41 All of these trends were supported by the rise of a new
language of racism: the growth of eugenics, which gave new legitimacy to claims of white
superiority and foreign inferiority through the veneer of science.42 Eugenics was, after all, a
highly nationalistic movement, and aimed at not only preserving the racial purity of the United
States, but ensuring the continued dominance of white humanity throughout the world.43 As
Nancy Ordover writes, the eugenics movement worked directly to forge links “between nationbuilding, white supremacy, xenophobia, and the eugenic dream.”44 Eugenic publications gained
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popularity.45 Thirty-two states passed forced sterilization laws.46 And the image of American
strength being intimately related to Nordic genes became widespread.47
All of these trends in American race relations spilled over directly into American foreign
policymaking. Throughout the early 1920s, foreign policymakers argued that America’s
exceptional position in the world was not just the product of its economic or military capacity,
but was directly related to its alleged racial ‘purity.’ Ensuring America’s continued dominance
and protecting its place as a great power required preserving the racial hierarchy it sat atop.
Indeed, every presidential administration from Wilson’s to Roosevelt’s embraced a
racialized foreign policy. Both Warren G. Harding and Calvin Coolidge made direct invocations
of eugenic thinking in their State of the Union speeches, noting that the U.S. could not
“successfully discharge [its] obligations to humanity” without protecting its population – a goal
which was synonymous with protecting its ‘white stock.’48 Recommendations on immigration
and foreign policy were quoted verbatim from the writings of leading eugenicists.49 Herbert
Hoover even hosted a conference at the White House which announced its official endorsement
of eugenic policies throughout the United States.50 Meanwhile, the official arm of American
foreign policy – the State Department – served as a sponsor for eugenics research and eugenics
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conferences around the world, embracing such thinking for the entirety of the 1920s.51 American
foreign policy after WWI was, thus, intimately defined by a unilateralism that looked to protect
America from interbreeding and the ‘cross-contamination’ of other races. America could only
maintain its place as a global power if the purity of its ‘superior’ racial stock was also preserved.
The Supreme Court was deeply immersed in this climate of racialized foreign policy.
This immersion was, in part, because the Court was still a conservative body in the 1920s. Led
by Chief Justice William Taft (whose service as President, Secretary of the Army, and Governor
to Cuba and the Philippines had deeply enmeshed him in foreign policy), the bench included
Justices Joseph McKenna, Oliver Wendell Holmes, Willis Van Devanter, James McReynolds,
Louis Brandeis, George Sutherland, Pierce Butler, and Edward Sanford. Many of these justices
sympathized, at least in part, with the eugenic views of the time.52 Indeed, even the Court’s more
liberal members, like Brandeis, while not sharing in the racial prejudice, shared in the era’s
exceptionalism. As he wrote in 1921, America had to “retreat from [its] Asiatic excursions,” to
“reject” a Japan whose strength was “borrowed from the West,” and to focus on developing “a
worthy civilization” instead of being drawn into an “anxious… international situation.”53
The most prominent proponent of eugenic thinking on the Court, however, was Oliver
Wendell Holmes. Holmes was an adamant supporter of Social Darwinism, commenting in his
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personal notes that he saw the “sacredness of human life” as a “purely municipal idea of no
validity.” Instead, as he argued, eugenics was key to filtering the fit from the unfit of the world –
“death should precede life by provisions for a selected race.” Without such filtering, conflict
would be unavoidable, a reality especially true for the “East,” where the degree of difference was
so great that “future slaughters [could not] be avoided.”54 These social views were deeply linked
with Holmes’ legal thinking. “Wholesale social regeneration” required “taking in hand life and
trying to build a race,” and such efforts were, to Holmes, a “starting point for an ideal for the
law.”55 If the United States wanted to preserve “the civilized world,” and maintain its place
above other nations, it would have to “be ready to kill to keep [its] seat.”56 Holmes was far from
alone in such thinking. As historian Sheldon Novick writes, the justice served as a “spokesman”
for a Court that was “unanimous” in its “warlike effort to preserve the supposed racial character
of the nation.”57 It was a question of the “survival” of the United States, and success hinged on
“weeding out the unfit… and breeding a race of warriors.”58
The Court’s embrace of a unilateral foreign policy focused on racial exclusion fit well
with American relations in Asia at the time. The U.S. government had long worked to exclude
Asian immigrants from entering the United States – as displayed most famously with the Chinese
Exclusion Act of 1882 – and these tensions had only risen in the early 1900s. Most notably in
California, American politicians became increasingly focused on excluding Asian (and
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specifically Japanese) immigrants out of a fear that they were entering the country at an
unprecedented pace. The tensions caused by this situation were expressed clearly in the
diplomatic correspondences of the era. America’s ambassador in Japan argued that Asian
immigrants could likely never “assimilate with Western civilization,” and “would threaten… a
serious and persistent race problem” in the country.59 Meanwhile, the Japanese government
consistently complained about the unfair treatment of Japanese citizens abroad.60 The diplomatic
tensions caused by these conflicts were especially pronounced since Woodrow Wilson had
single-handedly vetoed a motion to recognize racial equality at the Versailles Peace Conference,
that had been introduced by the Japanese.61 Despite Japan’s growing military and diplomatic
influence, U.S. foreign policy seemed focused on their racial inferiority over all else.
The influences of these views on the Court became clear in the early 1920s, when the
Court issued a number of decisions embracing the racialized exclusion of Asian immigrants.
Notably, in Ozawa v. United States (1922)62 and United States v. Bhagat Singh Thind (1923),63
the Court ruled that non-white immigrants were not eligible for naturalization in the United
States – rulings that fit neatly into the xenophobic trends of the era. Both cases displayed the
influence that eugenic foreign policy had on the Court – which worked diligently to ensure an
inflow of foreign ‘blood’ wouldn’t damage American esteem. They would both prove essential
to American efforts at a racialized unilateralism in the early 1920s.
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The issues at hand in both Ozawa and Thind were closely related. Takao Ozawa was a
Japanese immigrant in Hawaii who applied for American citizenship in October of 1914. He had
been raised in California, attended the University of California, and was, in the words of the
Court, “well qualified by character and education for citizenship.” He was, however, not white.
And according to the 1906 naturalization law, naturalization was only possible for “free white
persons,” and peoples of African descent.64 Ozawa sued for his citizenship, and the case reached
the Court in October of 1922. Three months later, in January of 1923, Bhagat Singh Thind, who
had applied for and been denied American citizenship, reached the Court on his appeal for
redress. Thind was a “high-caste Hindu,” and argued that he qualified for citizenship under the
1906 naturalization law because his original ancestors were Caucasian.65 When the Court heard
both cases, Congress was in the middle of a push to pass new, restrictive immigration laws that
sought to limit immigration from Asia and Eastern Europe.66 This effort was being led,
unsurprisingly, by eugenicists.67 Indeed, the chair of the House Committee on Immigration and
Naturalization, Congressman Albert Johnson, was himself an “ardent adherent of eugenics.”68
There was a mounting fear that unnecessary global commitments and the inflow of foreign blood
would undermine American supremacy. To survive, preemptory action was needed.
It should be unsurprising, therefore, that when briefs were filed for the Court in Ozawa
and Thind, they embraced this racialized world view, and tried to turn it to their advantage.
Indeed, the primary argument made by Ozawa to the Court was not that American citizenship
should not be limited to whites only, but that Japanese citizens should be included in this
64
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category. They were of high racial quality, and thus would only help the United States in
maintaining its great nation status.69 As the brief noted, “the Japanese are a free people… [and]
their root stock, like that of the Polynesian, is of the white race.”70 The current immigration laws
aimed at restricting those who were “morally, mentally and physically unfit for citizenship,”
such as the “Chinese,” and the “inferior race” of the “Negroes,” but it did not aim at a “superior
class, fit for citizenship” like the Japanese.71 The Court could not possibly charge these “Yankees
of the Orient” with “lower[ing] the standard of living” in the United States.72 They should, thus,
be included in the category of white persons qualified for naturalization.
Beyond this overt embrace of the racial hierarchies central to America’s domestic life and
foreign policy, the brief also noted the diplomatic repercussions of excluding the Japanese from
citizenship. As the argument went, ruling against Ozawa would limit America’s ability to remain
removed from global tensions and above the fray of international politics. Such a ruling would be
“inconsistent with [the] friendship of America with Japan.”73 It had been America, after all, who
had helped transform Japan from a “hermit nation,” into a great power.74 It could only be
assumed, therefore, that “the United States, after extending a hand of welcome to its
civilization… [would] not coldly withdraw that hand, on the ground that they were among the
undesirable and outcast of earth.”75 Indeed, such a rejection of another great nation and race
could hardly be compatible with American unilateralism. As the brief concluded, recognizing the
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Japanese with Western Europeans atop the global hierarchy of race was essential to preserving
“the highest ideal of Americanism.”76 By not doing so, the country was all but assuring
continued international conflict with Japan.
The briefs for Thind argued on almost identical grounds. Buying into the racial science of
eugenics, the brief noted that high-caste Hindus were, by origin and skull-type, Caucasian, and
thus, members of “the highest type of the white race.”77 Indeed, the caste system in India had
ensured that whatever racial intermixing that Americans feared from immigration had been
avoided by people like Thind.78 As such, classing him with the ‘feebleminded’ and low-race
individuals excluded by American immigration laws degraded his high racial status to a
“disease.”79 This was hardly just treatment for someone of such high-class genes.
Harding’s Department of Justice found these arguments unpersuasive. Almost the
entirety of its brief in Ozawa focused on outlining the racial differences between Japanese and
Europeans. It argued that the historical greatness of the United States stemmed from the “white
men from Europe” who had won the revolution and framed the Constitution.80 The Japanese
were “not, and never [had] been, regarded as white or of the race of white people.”81 As the U.S.
would reiterate in their brief for the case of Yamashita v. Hinkle (1922)82 – a sister case to Ozawa
– the hatred Americans felt towards the Japanese reflected the harm they could cause American
interests in the post-war world. “These antipathies represent the collision of invisible forces, the
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clash of interests, dimly felt but not yet clearly perceived… We hate people because we fear
them: because our interests, as we understand them at any rate, run counter to theirs.”83 In such a
context, recognizing Japanese immigrants as citizens would only undermine America’s global
ambitions. “The granting of political equality, while desirable in the case of a race capable of
assimilation, in the case of race not so capable, simply intensifies the problem.”84 Similarly, in
their Thind brief, the U.S. noted that American civilization had always been historically
recognized as a “civilization of white men.” High-caste Hindus had consistently been classed as
“wholly alien to Western civilization and utterly incapable of assimilation to Western habits and
customs, mode of life, political and social institutions.”85 As such, allowing for the “immigration
of the teeming millions of Asia into America” was “unthinkable.” If the U.S. wanted to stay a
great “Western civilization,” it had to draw its population only from its peers in the West.86
California also made a point of refuting the argument that American foreign interests
would be sacrificed by ruling against Ozawa, in the brief it submitted for the Court.87 While
some, no doubt, feared that the Court would sacrifice the “long friendship between Japan and the
United States” by excluding the Japanese from citizenship, issues of race were a “question of
statesmanship [that] had been solved and settled for all time by the American people.” America
had “determined… [to] not grant citizenship to those of the yellow, the brown, or the red races,”
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who were incapable of assimilation.88 At issue in the ruling was, thus, far more than just
temporary disputes with the Japanese nation – it was the very sustainability of American
greatness. As the brief argued, “it is far better to have the occasional resentment of the
unthinking than to create a condition which must produce for all time clash and conflict between
dissimilar peoples of distinct races.” Unless “Orientals” were excluded from American
citizenship, the United States risked sacrificing the “American standard of living,” and
undermining the “American family reared along the lines of American traditions.”89 The
parallels to Harding and Coolidge’s eugenic language (and the warnings of American foreign
policymakers) were overt. All of the briefs for Ozawa and Thind thus embraced the view that
America needed to preserve the nation’s racial advantage over the other peoples of the world.
The Court needed little persuasion. In both Ozawa90 and Thind,91 the Court ruled
unanimously for the United States, deeming all Japanese and Indian immigrants ineligible for
naturalization. Writing for the majority in both cases, Justice Sutherland was unabashed in
putting the era’s racial classifications into law. As he noted in Ozawa, limiting naturalization to
white people, and white people alone, was “welded into the structure of our national polity.”
From now on, the phrase “free white person,” would mean only those of the Caucasian race – a
category that Ozawa didn’t fall within.92 Sutherland made it clear that the Court was aware of the
foreign policy implications of the decision. He made a point of trying to decrease the offense his
opinion could cause Japan by ending it on a conciliatory note: the decision, he observed, should
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not be read as an endorsement of Japanese “unworthiness or racial inferiority.”93 The Japanese
were, nonetheless, wholly ineligible for citizenship. The ruling in Thind followed along similar
lines, noting that the word ‘Caucasian’ did not include high-caste Hindus. “The term ‘race’ is
one which… must be applied to a group of living persons now possessing in common the
requisite characteristics, not to groups of persons who are supposed to be or really are descended
from some remote, common ancestor.”94 What’s more, while the caste system in India aimed at
protecting the ‘Aryan’ quality of its highest class, these protections “seem not to have been
entirely successful.”95 As such, any immigrating Hindus would “retain indefinitely the clear
evidence of their ancestry,” and were, therefore, incapable of “assimilation.”96
The reaction to the case by both the Japanese and British was immediate. Writing to the
Secretary of State in 1923, the British Charge noted that the Supreme Court’s ruling in Thind
would cause “serious and altogether unwarranted hardships” on British-Indian subjects in the
U.S., urging the U.S. to go so far as to delay the enforcement of the ruling.97 Meanwhile, the
Japanese Embassy responded with greater force. Writing to the Department of State in 1923,
they noted that the Supreme Court’s denial of “ordinary civil rights” for Japanese citizens had
created a discriminatory landscape that was “apparently without parallel in the history of modern
commercial intercourse between friendly nations.”98 The insult of the Ozawa ruling was likely
only made worst by the fact that the Court released it on the very same day that the U.S. and
Japan were commemorating the anniversary of the Washington Disarmament Conference – a
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diplomatic milestone between the two nations.99 Nonetheless, the Court had clearly embraced the
dominant ethos of U.S. foreign policy. Many U.S. foreign policymakers had embraced the idea
that growing immigration restrictions were an imperative, even at the cost of friendship with
Japan.100 And Congress itself would follow up the decisions with the passage of sweeping
immigration restrictions in 1924. President Coolidge signed the act into law on May 26, but
attached a signing statement to it that read almost identically to Sutherland’s caveat in his Ozawa
opinion – ‘this should not be read as an insult to the Japanese race.’101 Understandably, the
Japanese Embassy saw things differently.102
Media reactions to the ruling made its foreign policy influence only more overt. Although
the New York Times noted the fear that America’s efforts to “promote the peace of the world”
would be undermined if the U.S. failed to preserve “cordial relations” with Japan, the overall
reception to the decision was largely positive.103 California’s Attorney General, U.S. Webb,
commented that the state’s land laws (and, subsequently, racial peace) had hinged on the Court
excluding non-white immigrants, and Congressman Albert Johnson noted that the Court’s ruling
had aided Congress’ efforts at passing comprehensive immigration limitations (which he would
later be the key author of).104 Eugenicists capitalized on the decision to advocate for even greater
immigration restrictions. In 1923, eugenicist Raymond Leslie Buell argued in Foreign Affairs
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that the Court’s decision had prevented the assimilation of Japanese in the United States, which
was creating racial conflict, and tensions with Japan. Thus, the only way the U.S. could continue
to maintain friendly relations with the nation was by banning Japanese immigration outright.
Following the Ozawa ruling, it was the only diplomatically feasible solution. Such an act was,
further, in the best interest of the country, both globally and domestically, since failing to do so
would threaten to “wipe out American standards of living, eventually [reducing] us to the
economic level of the Oriental, and [implanting] an alien and half-breed race on our soil which
might make the negro problem look white.”105
Thus, in handling questions of race in the early 1920s, the Court had embraced and
promoted the racist unilateralism of American foreign policy. It mirrored the ideas of eugenics
and Nordic superiority, and the logic that America’s position as a great power was dependent on
the maintenance of its racial purity. Indeed, in 1927, the Court would embrace eugenic
sterilization laws wholesale in its ruling in Buck v. Bell (1927),106 capping off the Court’s
endorsement of such thinking throughout the 1920s.
But this approach to race would quickly change as America’s foreign policy changed as
well. The end of the 1920s brought about the start of the Great Depression, and consequently the
beginning of an era of extended isolationism.107 With this shift, and the emergence of Franklin
Roosevelt’s New Deal programs, the Supreme Court became increasingly removed from issues
of race and foreign policy – subsumed in the efforts for economic revival and the creation of a
new social safety net. The conflict over these issues would come to a head with the famed court
packing scheme in 1937, after which the Court underwent a quick, and dramatic shift in ideology
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and outlook. It would only be with the rise of fascism in Europe, and the emergence of the
Second World War, that the United States would again engage with the international scene.
When it did, the tone and focus of its foreign policy had shifted markedly, and along with it, the
Supreme Court’s outlook on civil rights.
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Chapter II – In the Shadow of Pearl Harbor: World War II and the
Contradictory State of American Civil Rights
“War is, of course, a pathological condition for our Nation. Military judgments sometimes breed
action that, in more stable times, would be regarded as abhorrent.”
Earl Warren, 1962.108
The Second World War was an era of contradictions in American civil rights. Emerging
from the widespread racism (and popularized eugenics) of the 1920s and early 1930s, the United
States was yet to enter into the full swing of the Civil Rights Movement. In such a context, the
constitutional uncertainty created by wartime necessities forced a period of transition.
Throughout the war, the Supreme Court seemed wedged between the imperatives of wartime
decision making, a past of racialized traditions, and a new global focus on the importance of
democracy and equality. Meanwhile, the influence of foreign policy became increasingly broad –
as issues of national security and domestic stability suddenly became deeply linked to American
success in its fight against fascism and efforts to win the war. As such, WWII was an era of
mixed messages for the Court, with U.S. foreign policy being central to the reshaping of the
American legal landscape.
This contradiction – between rights restrictions and rights protections – was played out in
two distinct sets of cases between 1940 and 1945, which will be the focus of this chapter. The
first are the infamous Japanese internment cases – Hirabayashi v. United States (1943) and
Korematsu v. United States (1944).109 In both cases, the influence of wartime thinking and
foreign policy imperatives were laid out in particularly dramatic form as the Court embraced
race-based rights restrictions on hundreds of thousands of Americans in order to help U.S. efforts
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abroad. Briefs submitted to the Court for the cases and arguments, unsurprisingly, framed the
entire issue as one of aiding or detracting from America’s war efforts. It was an appeal that
proved persuasive to the justices, who ultimately ruled to sustain government restrictions on
Japanese Americans, despite almost no evidentiary support for the claims that such restrictions
were a wartime imperative. In times of crises, it seemed, such claims needed little support.
However, even as the WWII-era Court embraced limits on Japanese American rights,
they proved open to civil rights protections for black Americans. In the same context, at the same
time, with decisions being issued on the very same day as the Japanese internment cases, the
Court proved highly susceptible to new arguments for racial equality based on wartime necessity.
These changes were due, more than anything else, to a major shift in America’s foreign policy
Following an embrace of isolationism during the Great Depression, President Franklin Roosevelt
led the United States into a new era of universalism – focused on America’s role in promoting
universal values of equality and democracy around the world. This shift was largely catalyzed by
the rise of fascism in Europe, which made American adherence to democratic values seem
increasingly essential. Again, these foreign policy trends would prove deeply influential on the
Court’s approach to race. In the landmark cases of Chambers v. Florida (1940), Smith v.
Allwright (1944), and Steele v. Louisville & Nashville Railway Co. (1944), this contradictory
impulse of the wartime Court was on full display.110 Whereas the Supreme Court saw rights
restrictions for Japanese Americans as fair game while the U.S. was at war with Japan, they
portrayed rights restrictions for black Americans as dangerous barriers to America’s global
efforts to promote democracy. If black troops fighting abroad couldn’t be entitled to basic rights
at home, how could America maintain the legitimacy of its wartime efforts and post-war plans?
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These sets of cases – Hirabayashi and Korematsu on the one hand, Chambers, Allwright,
and Steele on the other – have, so far, never been placed in conversation with one another in the
existing historical coverage of this era. This is at least in part because, while the historiographic
literature on Hirabayashi and Korematsu is extensive,111 the same is not true of Chambers,
Allwright, and Steele.112 It is thus particularly important to review these cases, not only because
they provide counter-evidence to the internment cases (showing how the Court sometimes
embraced civil rights because of foreign policy considerations) but also because they have, so
far, largely been absent from the scholarly conversations on the influence of international affairs
on the Court. Whereas signs of wartime influences on civil rights should be unsurprising in a
case concerning the military internment of citizens, it is far more surprising in the non-military
contexts of the Chambers, Allwright, and Steele rulings, dealing with policing, voting rights, and
union representation, respectively.
Putting these cases in conversation with one another provides crucial perspective on the
war’s influence on the Court. The war allowed for the amplification of demands of racial
equality, as the national emergency gave new leverage to black Americans both fighting on the
frontline and working in wartime industries at home (Chambers, Allwright, and Steele). But
WWII also facilitated the growth of blatant racial prejudice (Hirabayashi and Korematsu), as
wartime considerations provided a guise of legitimacy for mass discrimination against Japanese
Americans.
These cases display two trends that will be traced throughout this thesis. First, that
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Japanese and Asian Americans were frequent targets when the Court decided to embrace racist
policies in the name of foreign affairs, whereas black Americans were a frequent focus when the
Court tried to display America’s democratic ideals or progress. And second, that shifts in U.S.
foreign policy were reflected by dramatic shifts in the Court’s approach to race. When American
foreign policy embraced racial hierarchies (as in the 1920s), the Supreme Court enforced them
through its rulings and made it explicit that they prioritized America’s racial purity over relations
with other nations. When America’s foreign policy then shifted to a universalism focused on
promoting democratic ideals, resolving racial tensions became a means of promoting a new
image of the United States – not as a haven for ‘white’ humanity, but as a beacon of equality.
These trends were nowhere more clearly displayed than in the contradictory years of WWII.
* * *
The powers of the United States government in times of war are ill-defined by the
Constitution. The President has broad authority over national security in Article II, and the writ
of habeas corpus can be suspended in times of rebellion or “the invasion of public safety” under
Article I, Section 9.113 But, broadly, the amount of power granted to the government in times of
war has been left to a mixture of historical chance and contemporary discretion.114
This ambiguity in war powers has been particularly pronounced for the Supreme Court.
While Congress and the Presidency have clearly delineated constitutional duties in the context of
the military and wartime, the Courts do not.115 As such, they have often been left with a choice
between deferring to the ‘better judgments’ of military leadership, or standing firm, as a check
on such judgments to ensure they don’t overstep constitutional limits. Richard Posner and Adrian
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Vermeule have described this conflict as the contrast between “the ‘accommodation’ view and
the ‘strict’ view” of war powers in the Constitution; the former allowing for the ‘concentration’
of power in emergencies, the latter favoring a constancy in rights protections regardless of the
context. Posner and Vermeule note that, historically, Courts have favored the ‘accommodating
view,’ giving priority to the judgments of the presidency and the military in times of war.116 This
claim is borne out by the statistical analysis of the Court completed by Lee Epstein and
colleagues, in their 2005 paper. As they noted, “when crises threaten the nation’s security,
[Supreme Court] justices are substantially more likely to curtail rights and liberties than when
peace prevails,” even if such curtailments occur in cases unrelated to the war itself.117
This conflict over the scope of the Court in times of war was played out vividly during
WWII. Building on the New Deal’s reforms, and propped up by Roosevelt’s re-election to a third
(and fourth) term of office, the federal government underwent a massive growth in power during
the later 1930s and early 1940s.118 This growth in the government bureaucracy was paralleled by
a simultaneous ballooning of America’s armed forces. As historian Mark Stoler has noted, WWII
saw the American military rise from a standard global power to the “largest army in U.S.
history… the largest navy in world history… and an Air Force of unsurpassed size and in
sole possession of the atomic bomb.”119 In such a context, and with the new sense of an
impending threat on the American homeland with the growth of ‘total’ warfare, the stage was set
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for the Court’s acquiescence to wartime demands and the needs of U.S. foreign policy.120 No
better example of this acquiescence exists than the Japanese internment cases (Hirabayashi v.
United States [1943] and Korematsu v. United States [1944]), which serve as the emblem of
wartime necessities trumping traditional constitutional considerations.121
The story of the internment of Japanese Americans in concentration camps during WWII,
however, cannot be understood without the specific context of Pearl Harbor. Following the
surprise attack on America’s naval bases in Hawaii, many in America descended into what
historians have described as a wartime ‘hysteria.’122 The Supreme Court was no different.
Almost immediately, members of the Court took up military duties, as they sought avenues to
serve their nation in a time of national crisis. Justice Murphy wrote letters to Roosevelt, offering
to resign from his place on the bench to fill a wartime cabinet post, noting that he considered
such a move “the nature of a call to service at a time when the country is faced with a serious
emergency.”123 When Roosevelt rejected such a plan, Murphy instead undertook trips to his
hometown of Detroit to try to increase industrial production and fend off the threat he saw as
akin to “the dark days of the Revolution.”124 Similarly, at the direction of the President, Justice
Black served as “an undercover… emissary to investigate production slowdowns in mines, steel
plants, and shipyards,” taking time in 1942 to address “Southern Win-the-War Rallies” at
Roosevelt’s behest. He would frequently write to the President about the “desperate danger” he
feared the nation faced.125 Justice Frankfurter simultaneously served as a wartime advisor and aid
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to Roosevelt, consulting with him on matters of national security throughout the conflict and
even aiding in the appointment of Secretary of War, Henry Stimson.126 Upon taking his seat on
the Court in 1939, Frankfurter had tried to resign his post in the Army Reserve, only to be told
not to do so by Roosevelt himself. He was, thus, still enrolled as a Lieutenant Colonel as he sat in
judgment of the military and the executive branch throughout the war.127
Much of the Court, thus, seemed far from impartial as the process of Japanese internment
began in 1942. On February 19th of that year, President Roosevelt issued Executive Order 9066,
which authorized the policy of internment in the name of the “successful prosecution of the war”
and the protection of the nation “against espionage and… sabotage.”128 The order was quickly
capitalized upon by the head of the Western Defense Command, General John L. DeWitt, who
issued his Final Report in June of 1943, recommending the implementation of a curfew on all
people of Japanese ancestry on the West Coast, and endorsing a policy of their evacuation and
internment in concentration camps throughout the region.129 The Report itself was filled with
highly racialized language, noting that the Japanese were an “enemy race” with “undiluted”
racial strains. All of the Japanese and Japanese American residents on the Pacific Coast thus
constituted over “112,000 potential enemies” to the United States.130 Internment was a policy of
“military necessity.”131 As DeWitt argued, it was an approach justified by the ‘fact’ that Japanese
citizens were concentrated near key industries, were ‘indoctrinated’ into “rabidly pro-Japanese
beliefs” through their education, and were frequently prone to “emperor worshipping
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ceremonies” as a result of their religion, all of which made this “large, unassimilated, tightly knit
racial group, bound to an enemy nation,” wholly untrustworthy and a “menace” to the United
States and its fight in the East.132 DeWitt built on these racist claims in statements made to the
House Naval Affairs Committee in 1943, where he famously remarked that “a Jap is a Jap,”
referring to the race writ-large as a “dangerous element,” regardless of their citizenship status.133
These claims were made with minimal evidentiary support. Indeed, throughout the entirety of the
war, there wasn’t a single case of a Japanese American citizen being convicted of sabotage or
espionage.134 Nonetheless, the policy of internment proceeded at full speed.
Japanese Americans quickly challenged General DeWitt’s military orders, and a
multitude of court cases subsequently rose to the Supreme Court. The most famous of these were
Hirabayashi v. United States and Korematsu v. United States. Hirabayashi addressed the issue of
military curfews on the West Coast.135 Korematsu dealt with the more fraught issue of the
detainment and evacuation of Japanese citizens under Civilian Exclusion Order No. 34, issued by
DeWitt.136
From start to finish, both cases were defined by an extreme degree of judicial
malfunction – with each case tainted by personal bias and misinformation. Both serve as an
emblem of the warping of the judicial process, and civil rights, in times of war. For one, the
(already extensive) bias of the Court was furthered by the fact that both Justices Black and
Douglas had long-lasting personal relationships with General DeWitt himself. The DeWitts had
been “friend[s] of the Blacks for over a decade,” and the Douglases referred to them as “really
132
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grand people.”137 But the primary issues for the Court were more procedural than they were
personal. The idea of wartime necessity infected the process of deliberation, even during the
appeals process. In the Ninth Circuit Court of Appeals, Judge William Denman was denied “the
opportunity to file a dissent, in violation of court rules,” in an unprecedented effort to support the
government’s position in Hirabayashi.138
Such bias in the name of wartime necessity translated to the briefs submitted to the Court
in both Hirabayashi and Korematsu. For Hirabayashi, the government brief started with an
immediate and frequent focus on Pearl Harbor, playing up the “inability of the United States to
defend itself” in the wake of the attack. The Department of Justice framed internment as “a
matter of high military necessity… [requiring] prompt and adequate precautionary steps.”139
Moving on to note the dangers of a “fifth column attack,” the brief outlined a variety of
arguments to justify the notion that all people of Japanese ancestry constituted an immediate
threat.140 Noting issues of dual citizenship, of segregated ‘Japanese-language’ schools, of the
dangers of ‘Shintoism,’ and of the threat of violence against the Japanese, the government
argued that internment was needed, not just for American safety, but for the safety of the
Japanese citizens themselves. In a rationalization of intense irony, the brief noted that the past
discrimination against Japanese American citizens had likely undermined “a feeling of loyalty
toward the United States” for current Japanese residents.141 All of these arguments contributed to
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a focus on America’s foreign policy goals in the war, and the extensive war powers bestowed
upon the President and the military in times of emergency.142 As the brief aptly summarized:
“The exigencies of war may demand the possibility of restraints that would be unwarranted in
times of peace… When the war power is involved, the very fate of the nation may at times
depend upon prompt and effective measures.”143 To not act would have been to endanger U.S.
success abroad.
The government brief for Korematsu differed little in its focus. As it noted from the start,
“to call in[to] question the exclusion program is…to challenge… the sufficiency of the war
power to support… the President.”144 The implication was clear. To question internment was to
question the military. At such “a critical point in the war,” they argued, this was not a mistake
the Court could afford to make.145 Such arguments were similarly affirmed in a brief submitted
by the states of California, Oregon, and Washington.146 As they noted, “self-preservation is the
first law of national life.”147 Sacrifice was a duty for citizens in a time of war. Thus, by
submitting to internment, the Japanese were simply fulfilling their wartime obligations to the
United States.148 What else was to be expected in such an emergency?
While such briefs spoke with confidence about the state of national security, they were, in
reality, dominated by misinformation, the suppression of evidence, and blatant falsehoods. As
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historian William Wiecek notes, in preparing the briefs for Hirabayashi and Korematsu, the
Justice Department suppressed military memorandums that contradicted their findings, destroyed
copies of written notes unfavorable to their arguments, and deleted footnotes which advised the
Court on the uncertainty of the military’s claims.149 Indeed, the FBI and FCC had already
investigated and refuted much of the evidence cited by the military and the Justice Department.
Even an early note by General DeWitt himself conceded that there was “time to determine
loyalty” for individual citizens, meaning evacuation was unnecessary. “None of this, of course,
was known to the justices at the time of arguments in Hirabayashi v. United States.”150
Nonetheless, amicus briefs in opposition to the government’s policy were submitted in
abundance for both internment cases. The briefs, unsurprisingly, argued on much the same
grounds as the Justice Department: this was a question of military necessity and America’s fight
abroad. The difference was, however, that internment was not only unnecessary for national
defense, but was, instead, actively impeding it.
Central in the briefs for both cases was the Japanese American Citizens League (JACL).
Founded in 1929 as a non-partisan civil rights advocacy group, the JACL’s briefs in both
Hirabayashi151 and Korematsu152 worked to systematically expose the factual errors presented by
the government in their claims regarding Japanese American disloyalty. In contrast to such
claims, the JACL noted the extensive strategic threats internment posed for the United States:
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internment was an aid to foreign propaganda, proving a “valuable… weapon in the hands of the
enemies of democracy, especially in the Far East,”; it was a bane to America’s mission in the
war, undermining America’s “advantage over” their “foes… [who had] made a fetish of
intolerance and race thinking,”; it threatened national security by “weaken[ing]… civil morale,”
creating “division and confusion” and encouraging minorities to “turn a ready ear to communist
and other subversive ideas”; it undermined post-war peace efforts, by showing America “had no
living faith in the democratic process” and setting the stage “for a Third World War on racial
lines”; and it cost the country in vital war supplies, as Japanese farmers had to abandon their
land, forcing citizens to pay an estimated “$20,000,000 more” for food in 1942.153 The
arguments against internment were, thus, just as pragmatic and they were moral. As the JACL
noted, the program was even in contrast to the better wisdom of America’s wartime leaders.
Quoting Attorney General Francis Biddle extensively in their brief, the JACL pointed to his
declaration that “the defense of our country will be hurt, not helped, by any persecution” which
would “endanger… national unity” and “drive people… into fifth-column activities.”
Meanwhile, President Roosevelt had noted that the U.S. needed to avoid the “Nazi technique” of
putting “race against race.” “We cannot afford the economic waste of services of all loyal and
patriotic citizens and non-citizens in defending our land and liberties.”154
Such claims were supported by further briefs submitted by the American Civil Liberties
Union (ACLU) and the appellants.155 The briefs brought a focus to the human costs of
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internment, referring to the “veritable reign of terror” that had ensued as “110,000 men, women
and children… were torn from their homes, occupations, and schools and forced [into] camps
surrounded by barbed wire and guarded by soldiers.”156 Such extensive racial persecution was
being pursued at the cost of, not for the benefit of, America’s wartime aims. As the briefs noted,
upholding DeWitt’s military order threatened to undermine that “essence of a free country” – the
civil control of the military.157 Such acquiescence would be “destructive of the Constitution and
the generator of tyranny,” ensuring that the “government… ceased to be a republic.”158
Meanwhile, through the costs of internment, the government was placing a “staggering financial
burden” on the public, all the while sacrificing the employment of thousands of citizens who
could lend “great weight to our fighting and defense efforts.”159 Further, both the Appellants and
the ACLU remarked on the significant role the Court could play in ensuring that the bedrock
principles of American governance survived the war: “Often the question has been raised
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whether this country could wage a new war without the loss of its fundamental liberties at home.
Here is one occasion for this Court to give an unequivocal answer to that question and show the
world that we can fight for democracy and preserve it too.”160 As the ACLU reiterated in their
Hirabayashi brief, “in the instant cases we are concerned primarily with maintaining… the
American constitutional way of life for which we are fighting on world-flung battle lines… ‘The
country must be preserved, but in a way that is worth preserving.’”161 Thus, overturning the
orders was essential, both for America’s fight abroad, and the rhetoric of its foreign policy.
Ultimately, such appeals were in vain. On June 21, 1943, the Court unanimously ruled in
favor of the government in Hirabayashi v. United States.162 Writing for the majority, Chief
Justice Stone mirrored the arguments of the Justice Department brief almost verbatim: noting the
danger of a “fifth column,” the subversive effect of Japanese language schools, and the ‘failure’
of assimilation among Japanese immigrants. He offered, as a justification, a wide-sweeping
interpretation of war powers, noting that “the war power of the national government is ‘the
power to wage war successfully’” which “extends to every matter and activity so related to war
as substantially to affect its conduct and progress.” As such, he announced the inability of the
Court to reject the military’s judgments. It was necessary to allow “prompt” action, even at the
cost of “inciting obviously needless hardships on the many.” Stone tried to temper such
overwhelming acquiescence to the military by noting that “distinctions between citizens solely
because of their ancestry are by their very nature odious to a free people.”163 Nonetheless, as he
concluded, the curfew order was legal.
While Stone’s sweeping opinion, backed by a unanimous Court, gave an impression of
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finality, the concurrences and private documents of the justices show the turmoil that wartime
decision making wrought in the judicial process. Some justices, such as Frankfurter and Reed,
provided little dissent to Stone’s views. Upon seeing a draft of Stone’s opinion for the first time,
Reed wrote him approvingly, noting that “war… [did] not change the powers of Congress but it
[did] provide occasion for a different appraisal of constitutional requirements.”164 Similarly,
Justice Black embraced Stone’s opinion, and although he lobbied Stone to remove some of the
racialized language from its text, out of a fear that it “may give the propagandists of our enemies
a lift,” he privately felt that he would have gone even farther than DeWitt in limiting the mobility
of Japanese Americans.165
For the other justices on the court, however - most notably Rutledge, Douglas, and
Murphy – the decision was far more concerning. Rutledge published a short concurring opinion
which noted that, although he agreed broadly with the ruling, he did not accept the principle that
“the courts have no power to review any action a military officer may… find it necessary to
take… [in] an emergency.”166 Evidently, he felt such basic checks on military authority were not
present in Stone’s opinion. Douglas and Murphy went even further. To begin with, Douglas gave
serious thought toward offering a concurring opinion that ruled on Japanese detainment (not
curfews) and declared them unconstitutional. He was, however, ultimately convinced not to do
so after extensive lobbying by both Frankfurter and Black.167 Instead he issued a much weaker
concurrence on the curfew issue, agreeing to compromise and writing a letter to Stone urging
him to acknowledge the ability of Japanese American’s to display their loyalty – to “sort out the
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sheep from the goats.”168 In his concurrence, Douglas noted the need to trust military judgments
on internment, and commented on the unusual context of the war. “The wisdom or expediency of
the decision which was made is not for us to review… Peacetime procedures do not necessarily
fit wartime needs.”169 Going even further, Murphy initially found the Court’s ruling “utterly
inconsistent with our ideals and traditions.” His initial plan was to dissent.170 As he noted in his
drafted opinion, internment bore “a melancholy resemblance” to the treatment of the Jews in
Germany.
Undoubtedly, we must wage war to win, and do it with all our might. But the
might of America lies in something else, something that is unique - the concerted
purpose of free men… to preserve our free institutions. It will avail us little to win
the war on the battlefield and lose it at home. We do not win the war, on the
contrary, we lose it, if in the process of achieving military victory we destroy the
Constitution and the best traditions of our country.171
Nonetheless, Murphy eventually acquiesced to the Court’s ruling. After getting multiple letters
from Frankfurter which urged him to concur so as to not tarnish “the great reputation of this
Court,” misconstrue the other justices as “the enemy,” and undermine the “corporate” nature of
their relationship, he finally agreed to change his opinion to a concurrence.172 In his final
opinion, Murphy was unabashed in noting the many limitations on military authority imposed by
the constitution, and the many flaws that riddled the policy of internment – openly noting its
racist nature. Much of the language remained from his planned dissent.173 Nonetheless, he
ultimately concluded that the curfew order was legal in the context of Pearl Harbor, American
foreign policy needs, and the effects of “modern war” – “this goes to the very brink of
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constitutional power,” but not beyond it.174
But if Hirabayashi tested the limits of the wartime delegation of powers, Korematsu
crossed the line for the Court’s most liberal justices. Decided a little more than a year later, on
December 18, 1944, Korematsu came down in a six-to-three ruling for the government. At this
point, the danger of a Japanese attack had decreased noticeably, with “immediate military threats
to the continental United States” having “receded to insignificance.”175 Unsurprisingly, therefore,
the justices clashed, while in conference, over the remaining justification for such orders. Stone,
arguing again for the military, noted that the only real judiciable question was the threat to the
U.S. when the internment order was issued: “since the order was valid when made, anyone
challenging it must show that the danger was ended.” But Justice Jackson was open in dissenting
from that view. “I stop with Hirabayashi last year, and no further… I don’t accept military
orders as something that we have to accept without any inquiry into their reasonableness.”176
The consensus from Hirabayashi, fragile as it had been, was gone. The majority’s ruling
reflected this new outlook. Black, who Stone had assigned the opinion (in the hope that his
history as a ‘civil libertarian’ would soften the blow of the case), wrote a jumbled majority.177 He
acknowledged that “all legal restrictions which curtail the civil rights of a single racial group are
immediately suspect” (a quotation that would later prove instrumental to the growth of American
civil rights, ironically, by establishing the strict scrutiny standard).178 Nonetheless, he ultimately
accepted the military’s claims wholesale, rejecting all allusions to racism and concentration
camps, and concluding that “hardships are part of war, and war is an aggregation of hardships…
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When, under conditions of modern warfare… the power to protect must be commensurate with
the threatened danger.”179 Frankfurter concurred, outlining the actions of the military as clearly
allowable in the context of a war.180 Meanwhile, Douglas, again, almost dissented, but was
eventually dissuaded by the incessant lobbying of Stone, Black, and Frankfurter. He ultimately
joined the majority on the 6th of December – the third anniversary of Pearl Harbor.181
Where Douglas dithered, however, Murphy, Jackson, and Roberts rose – all three of them
authoring blistering dissents. Roberts condemned the Court as “shut[ting its] eyes to reality,”
noting the blatant unconstitutionality of “imprisonment in a concentration camp… solely because
of… ancestry.”182 Jackson, similarly, noted that although “defense measures [would] not, and
often should not, be held within the limits that bind civil authority in peace,” the Constitution did
not disappear in wartime, especially in light of the exceedingly “untested” testimony presented
by DeWitt.183 The logical endpoint was obvious. If the Court acquiesced in this case, they would
allow the military to dictate its terms of conduct in any emergency, regardless of circumstance.
“The principle then lies about like a loaded weapon, ready for the hand of any authority that can
bring forward a plausible claim of an urgent need.”184 Finally, Murphy made up for his weakwilled concurrence in Hirabayashi with a strong dissent, full of verbose language (if little legal
analysis). Noting the treatment of the Japanese as parallel to the persecution of Jews in Europe,
outlining the ways such ill-treatment undermined American values and war aims, and
highlighting the utter lack of evidence supporting the military claims, Murphy referred to the
decision as a “legalization of racism.” As he noted, if Hirabayashi had gone to the brink of
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constitutional power, Korematsu “falls into the ugly abyss” below.185
Public reactions to both court decisions largely fell on the side of the dissents – noting the
danger of the case for America’s fight abroad and foreign policy goals. The Washington Post
noted that the Court had shown it had “no absolute immunity from the winds of hysteria.”186
State Department advisor and Yale Law professor Eugene Rostow wrote in Harper’s Magazine
that the case was “a tragic and dangerous mistake” that had not only endangered the people’s
“will to fight,” but also bred “social and political conflict.”187 He somewhat more
sympathetically wrote in the Yale Law Review that the case encapsulated the fears that ‘total’
warfare created for the legal community.188 Condemnation for the cases was also shared in
official government posts. The former American Ambassador to Japan, Joseph C. Grew, noted
after the Hirabayashi decision that “when we have our hands full fighting those who really hate
us, it is a waste of time, money and perhaps lives to fight anyone, of any origin, who honestly
wants to be our friend.”189 Similarly, the British Home Secretary denounced that “a democracy
confident of its cause and of itself does not need to use a big stick at home.”190
Eventually, some of the justices came to share these views. Although Black noted as late
as 1967 that we would “do precisely the same thing today” if ruling on the cases again, Douglas
was vocal in his regret.191 Writing in his memoirs, he noted that he had been wrong to not dissent
in Korematsu – that the decision was a product of “fear” and likely “would never have been
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sustained except in the climate of war.”192 Writing in 1980, such reflections were too little too
late. But Douglas’ judgments about the cases ring true to modern ears. Hirabayashi and
Korematsu were a perfect “illustration of the way in which a state of ‘war’ affects civil rights.”193
* * *
The Japanese internment cases, however, are only half of the story of the impact of
WWII foreign policy on the Supreme Court. Throughout the war, as the Court embraced
government restrictions on Japanese American rights, it simultaneously ruled on three cases
protecting black civil rights: Chambers v. Florida, Smith v. Allwright and Steele v. Louisville &
Nashville Railway Co.194
These contrasting impulses for the Court could, in large part, be attributed to the fact that
the 1930s saw a major shift in the orientation of American foreign policy. With the start of the
Great Depression and the election of Franklin Roosevelt to the presidency, the United States
embraced isolationism in a way unseen in the 1920s.195 Despite Roosevelt’s internationalism, the
government’s policy focus was almost exclusively on the financial and political crisis unfolding
at home, as New Deal reforms put American interests above global engagements. As Adam
Tooze notes, this transition was bookmarked by the American exit from the World Economic
Conference in 1933, with “domestic change… bought at the price of international
withdrawal.”196 It was a political tone-shift that would prove hard to reverse (at least, until the
1940s). Congress’ Nye Committee shortly began its investigation into the perverse financial and
foreign influences that had supposedly pulled the U.S. into WWI, and domestic concerns about
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international commitments skyrocketed. By 1937, seventy percent of Americans saw America’s
entry into WWI as a mistake.197 Consequently, Congress passed a series of Neutrality Acts,
which made commitments to international conflicts nearly impossible.
This change in American foreign policy corresponded with a change in its racial
undertones. While eugenic thinking had dominated the diplomacy of the 1920s, especially on the
issue of immigration, the 1930s saw a shift away from such thinking. This transition was largely
motivated by the growth of eugenics as an official state policy in fascist Europe. As Daniel
Kevles notes in In the Name of Eugenics, “the barbarousness of Nazi policies… provoked a
powerful anti-eugenic reaction.”198 Support for such policies quickly came out of vogue, as even
the most prominent sponsors of the racial science began to distance themselves from it.199 Efforts
at eugenic policy-making were increasingly seen as attempts to “Hitlerize” the United States.200
While this shift shouldn’t be overstated, and eugenics still had its proponents all the way up until
WWII (with racism undeniably still present throughout the United States and the Jim Crow
South), the transition away from a eugenic worldview was still pronounced.201
Thus, when the U.S. finally began to reengage with world affairs in the years before
WWII, the tone of its foreign policy had changed significantly. No doubt, exceptionalism was
still at the forefront of American thinking as FDR began to energize the country for a return to
the global stage.202 But this exceptionalism was now defined by a new language of equality and
global freedom – by an embrace of universalism. As Roosevelt exclaimed in his famed 1940
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fireside chat, the U.S. now had to act as the “great arsenal for democracy” in the “fight for
freedom.”203 The rise of fascism and the ugly reality of Nazi eugenics allowed American foreign
policy to pivot, once again, towards a language of greater equality.204
The Court matched this change in tone prior to America’s entry into WWII. Leading up
to 1940, the make-up of the Court changed dramatically, as FDR appointed a string of liberal
justices.205 By the end of the 1930s, the Court, led by Chief Justice Charles Hughes, was made
up of Justices James McReynolds, Harlan Stone, Owen Roberts, Hugo Black, Stanley Reed,
Felix Frankfurter, William O. Douglas, and Frank Murphy. Both Hughes and McReynolds would
be replaced on the Court by 1942 (by Harlan Stone and James Byrnes [who, after only one year
on the Court was, himself, replaced by Wiley Rutledge]). Thus, by the time of America’s entry
into WWII, all but one of the justices on the Supreme Court (Owen Roberts), had been appointed
by FDR and had served on the Court for anything more than five years. This fact made the Court
far more receptive to expansive executive powers, as Roosevelt had hand-selected justices who
aligned with his views of government powers and responsibilities. It also, however, made the
Court considerably more liberal than past wartime courts had been. The result was a pronounced
sympathy to wartime civil rights cases, which in some ways counterbalanced the rights
restrictions seen in the internment rulings.206
What’s more, this group of justices proved far more receptive to universalist values of
racial equality and democracy than the justices of the 1920s. Some of this group, without a
doubt, still harbored many of the racial sentiments of the previous decade. McReynolds was an
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unabashed racist and anti-Semite, who openly expressed hostility to black Americans throughout
his career, referring to them as “ignorant, superstitious, immoral, and with little capacity for
racial improvement.”207 Meanwhile, Stone was a devout isolationist, who denounced the New
Deal, and heralded “the totalitarian state of Hitler” as the only western nation that had succeeded
at maintaining a will to fight. He was deeply distrustful of American foreign policy and
promoted the motto that Americans should “keep [their] mouths shut and [their] powder dry,”
even after the German invasion of Poland.208
Still, much of the rest of the Court showed significant changes in thinking from the 1920s
– with many embracing American universalism. Hughes, Brandeis, Cardozo, Frankfurter, and
Sutherland had all, at times, advocated for increased racial equality – while Brandeis, Cardozo,
and Frankfurter were themselves Jewish.209 Their language regarding issues of race,
immigration, and foreign policy was, thus, markedly different from their predecessors on the
Court. Frankfurter spoke of immigrants as the “sturdy foundation of every good society,”
heralding their influx prior to WWII. “We should welcome them as generations before us… For
they come not merely because persecution drives them; they come because the American
tradition beckons them.”210 He frequently and openly praised the Court as a beacon of social
progress, which oversaw the “adjustments necessary” to ensure the country didn’t decline into
the temptations of authoritarianism.211 Hughes made similar comments as the U.S. approached
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the start of the Second World War, echoing Roosevelt’s call for a new global engagement
founded on the ideals of equality. As he noted in his remarks to the American Law Institute in
June of 1941:
The lamps of justice are dimmed or have wholly gone out in many parts of the
earth, but these lights are still shining brightly here. We are engaged in harnessing
our national power for the defense of our way of life. But that way is worthwhile
only because it is the pathway of the just. It is our high privilege, although our
task may seem prosaic, to strengthen the defenses of democracy by commending
to public confidence and esteem the working of the institutions of justice in both
state and nation.212
Even Cardozo, who was Frankfurter’s predecessor, and who had a history of private racial
animus and discrimination, came to increasingly see the rise of Hitler as an uncomfortable
parallel to the racial injustices that plagued the United States at home.213 The Court was,
therefore, increasingly engrossed in the ethos of a new era of American foreign policy – one that
saw the strength of America’s position abroad as deeply related to its promotion of equality at
home and its embrace of universalist ideals.
The Court’s changed outlook on race was demonstrated in the landmark case Chambers
v. Florida (1940).214 The case dealt with the police’s response to the robbery and murder of a
white man in Pompano, Florida, in 1933.215 After his death, the county police rounded up forty
black men, arresting them without warrant to be held and questioned in the local jail. The men
were slowly released until only four remained.216 These four men, all black, were subjected to
non-stop interrogations and both verbal and physical abuse, held in isolation and without access
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to legal counsel or any communication with the outside world. Their lives were repeatedly
threatened. After a week of such treatment, all four made written confessions carefully
supervised by the police. They were each sentenced to death by a local jury, with the confessions
serving as the only substantive piece of evidence throughout the trial.217 All four men appealed to
the Supreme Court, claiming the police had violated their Fourteenth Amendment rights.218
The briefs submitted to the Court were limited. The brief for the petitioner focused,
almost exclusively, on the extensive abuse and torture the men had endured before their
confessions.219 However, as the brief concluded, it noted the importance of the ruling in the
context of America’s position as a democratic nation. “Equal protection and due process under
the law are the pillars upon which our democracy rests. The denial of these to the humblest of
our citizens is a threat to the liberties of all.” Failing to uphold these rights would be failing to
maintain America’s position as a “civilized nation,” and would undermine the “centuries” of
precedent that worked to protect the rights of common men.220
This appeal was, apparently, all the court needed. In February of 1940, it voted
unanimously to overturn the convictions of all four men.221 Both McReynolds and Reed had
initially planned to dissent, but, after being lobbied by the rest of the Court, joined the
majority.222 Hughes assigned the opinion to Black, despite his initial hesitations, since it was
hoped Black’s background as a Southerner (and, briefly, a member of the Ku Klux Klan) would
ease the blow of the ruling for the South.223 His opinion, in the end, was a masterpiece – a firm
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denunciation of the racist treatment of the prisoners which used the case as an opportunity to
denounce the rise of European fascism. As he wrote, “tyrannical governments had immemorially
utilized dictatorial criminal procedure and punishment to make scapegoats of the weak, or of
helpless political, religious, or racial minorities and those who differed, who would not conform
and who resisted tyranny.” Reprieve from such mistreatment had only been won by the hard
efforts of the world’s “liberty-loving people.” It was, thus, the Court’s duty, in the current world
context, to affirm the fundamental principle that “no man’s life, liberty or property [can] be
forfeited as criminal punishment for violation of [the] law until there had been a charge fairly
made and fairly tried in a public tribunal free of prejudice, passion, excitement, and tyrannical
power.” In this powerful indictment of dictatorial governments, Black noted that those who had
“suffered most from secret and dictatorial proceedings [had] almost always been the poor, the
ignorant, the numerically weak, the friendless, and the powerless.” Thus, this case, dealing with
the gross mistreatment of four black men, was heralded as a referendum on the American system
of governance. When faced with the prospect of tyranny around the world, Black saw the case as
an opportunity to affirm the importance of the United States system of democracy:
Today, as in ages past, we are not without tragic proof that the exalted power of
some governments to punish manufactured crime dictatorially is the handmaid of
tyranny. Under our constitutional system, courts stand against any winds that
blow as havens of refuge for those who might otherwise suffer because they are
helpless, weak, outnumbered, or because they are nonconforming victims of
prejudice and public excitement... No higher duty, no more solemn responsibility,
rests upon this Court than that of translating into living law and maintaining this
constitutional shield deliberately planned and inscribed for the benefit of every
human being subject to our Constitution – of whatever race, creed or
persuasion.224
Suitably, although the ruling had originally been scheduled for February 5th, Hughes delayed the
announcement of the Court’s opinion for a week, so that Black read his majority, instead, on
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February 12th – the anniversary of Abraham Lincoln’s birthday.225
Media reactions to the case affirmed its place in the global fight against fascism. As the
New York Times wrote of the decision the day after its release, “the defense of constitutional
principles and the broad overtones of the Court’s denunciation of the exercise of dictatorial
power by any government was not lost upon the audience which crowded the great marble court
chamber.” It was a ruling that aimed explicitly at “offset[ing] the dangers to liberty” posed by
“tyrannical governments” – one that would have been impossible in a less democratic society.226
By denouncing tyranny, “the high court” now stood “on guard with flaming sword over the
rights of every one of us.”227 The Nation affirmed such sentiments again in an article published a
week after the ruling. As the magazine noted, the details of the mistreatment of the petitioners in
Chambers were exactly the kinds of stories Germany collected “for retorts to our protests on
Nazi mistreatment of the Jews.” The case had been a test of the very values the American system
of justice was built upon. “The Court grappled… with a problem that was a severe test of the
symbols on which its own power rests.” But, ultimately, the rule of law prevailed. As the article
concluded in a dramatic flair: “we take out the stock of words required for comment, and find
them all dirtied by hypocrisy and encrusted with cant. ‘The majesty of the law’; ‘equal justice’;
‘democratic process’; ‘American ideals.’ We put the words away. All we can say is that the
Supreme Court saved the lives of four Negroes. And saved something precious for the rest of us,
too.”228 Members of the Court agreed. As Frankfurter wrote after the case, Black’s opinion had
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cemented itself as “one of the enduring utterances in the… annals of human freedom.”229
The Court had, thus, adopted a new ethos at the start of the Second World War. Even as
wartime fears and a desire to support fighting efforts abroad pushed the Court into embracing the
internment of Japanese Americans, the start of the war also saw the United States government
(under the leadership of FDR) embrace universalism in opposition to an increasingly fascist
Europe, and the very eugenic doctrines it had promoted a decade earlier. In this context, even as
the immigration restriction from the 1920s remained in place, the Court became increasingly
conscious of the parallels between local racial injustices and those being perpetrated in Nazi
Germany – of the need to promote America’s image as a successful democracy through the same
universalist rhetoric seen in FDR’s speeches. While this logic seemed to not apply to Asian
Americans, it was significant and pronounced for America’s black citizens. The result was a rare
string of decisions that denounced racial prejudice, in a time when racism was otherwise thriving
in American society and the law. As Black aptly summarized just months after Chambers, when
overturning a conviction based on the systematic exclusion of black jurors in Smith v. Texas
(1940),230 such blatant racism in American law “not only violate[d the] Constitution and the laws
enacted under it but [was] at war with our basic concepts of a democratic society and a
representative government.”231
This trend continued into the late years of the war. Indeed, in the months between the
ruling in Hirabayashi and Korematsu, the Court heard the case of Smith v. Alright, which was
decided in April of 1944.232 The case involved Texas’ all-white primary, which barred black
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citizens from voting in Democratic primaries throughout the state. Since the Democratic Party in
Texas was a ‘voluntary association,’ and had chosen to limit its membership to only white
members, black voters were automatically excluded from their elections – a process which
essentially disenfranchised black voters, given the states long history of electing only
Democratic candidates.233 The case itself built on two previous precedents of the Court: Grovey
v. Townsend (1935),234 which recognized the right for political parties to determine their
membership, and United States v. Classic (1941)235 which recognized primaries as an essential
part of the democratic process. Smith v. Allwright worked to reconcile the two.
As a lower profile case, Smith v. Allwright attracted significantly fewer briefs than either
Hirabayashi or Korematsu. The briefs submitted, nonetheless, still presented an extensive
argument that linked the case to the broader context of the war and U.S. foreign policy. Such
thinking was displayed, notably, in the brief submitted by the Workers Defense League (WDL) –
a socialist labor-rights advocacy group – where the lawyers argued that the all-white primary had
to be overturned due to the wartime sacrifices of black soldiers. “These disenfranchised, who
today give their labor, fortunes, and lives to our nation, must have the right to participate in their
government if our democracy is to be a reality and more than a hollow shell.”236 The WDL was
not alone in levying such arguments. Indeed, the ACLU, which also submitted a brief in the case,
noted that the Court had an obligation to remove the “restrictions which now, especially, have no
proper place in our democracy.”237 As they urged:
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In the present state of the world, a further declaration by this Court of the
principles underlying the constitutional safeguards of the ballot, denying the
power of the majority, on grounds of race or color, to repress a minority which is
contributing much to the nation’s cause, would be heartening to all who believe in
human liberty and dignity.238
The Court thus had a mandate to overturn the white primary, not just because it was
unconstitutional, but because it was an essential element to the war effort and American
universalism.
The briefs went further in outlining the Court’s ruling as essential to upholding the values
that the country was currently fighting abroad to defend. In their brief to the court, the National
Lawyers Guild (a progressive association of lawyers founded in 1937 as an alternative to the
American Bar Association) noted that “it is of the essence of the American Constitution that
there be no differentiation between citizens because of race” and that “in the present time of war
it is of especial importance that this principle be recognized and enforced.”239 Failing to
recognize such would be failing to support the fight for democracy worldwide – “the elective
franchise is the cornerstone of democracy. If that be tainted by the exclusion of any body of
citizens, particularly if the exclusion be on racial grounds, then the structure of democracy is in
grave danger.”240 Such arguments were echoed by the ACLU and WDL, who argued that the
protection of voting was the “keystone of our democratic form of government.”241 It fell upon the
Court to protect such a privilege – a duty that applied to both the home-front and the frontline.
“The right to vote… is the essence of American Democracy. Upon the judiciary rests the duty of
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countermanding all attempts, whether by direct act or by subterfuge, to destroy this right.”242
The influence of such arguments can only be understood in the context of the wideranging campaign for soldier enfranchisement underway at the time. As Charles Zelden writes in
The Battle for the Black Ballot, “Southern blacks drew enormous importance, and even
legitimacy, from the inconsistency of fighting to defeat the Nazis while at the same time denying
African American citizens the rights of freedom at home.”243 This contrast between domestic
rights and foreign rhetoric was displayed in the documents of the NAACP’s Legal Defense Fund,
which described Smith v. Allwright as “an effort to have the principles of the ‘Four Freedoms’
made applicable at home.”244 As their pamphlets noted:
The right of a democracy to draft men is based upon the theory that they are liable
to military service because they are citizens of a democracy. A man without the
right to vote cannot consider himself a full citizen, yet every day Negroes are
being drafted into the armed forces. The hundreds of thousands of Negro
members of the armed forces certainly have a right to be permitted to vote when
they return and, in the meantime, to have members of their families permitted to
exercise the fundamental right of citizens to vote.245
Such language built on what historian Wade Elliott has described on the “solvent effect of war
on franchise limitations.”246 By calling black men into service en masse, WWII gave new space
for arguments about black Americans ‘deserving’ previously denied voting rights. “A half-dozen
major voting rights issues erupted between 1941 and 1945, reflecting the concern of any wartime
democracy to balance the needs of national security with the needs of representative
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government.”247 The issue of soldier enfranchisement gave new breathing room for arguments
over civil rights, by making them imperative to the language of American foreign policy.
The Supreme Court was convinced. On April 3, 1944, the Court handed down an eightto-one ruling that overturned Texas’ white primary. Writing for the majority, Justice Reed stated
blatantly that little besides the war’s context had changed the Court’s mind since Grovey, which
had a “substantially similar factual situation.” He nonetheless concluded in this new opinion that
it could “now be taken as a postulate that the right to vote in… a primary for the nomination of
candidates without discrimination by the State… is a right secured by the Constitution.”248 His
ruling concluded by drawing significantly on the language of democratic values that the briefs
had promoted. “The United States is a constitutional democracy. Its organic law grants to all
citizens a right to participate in the choice of elected officials without restriction by any state
because of race… Constitutional rights would be of little value if they could be thus indirectly
denied.”249
Justice Owen Roberts issued the only dissent for the Court. Despite his departure from
the ruling’s embrace of civil rights, Roberts still based much of his opinion on the idea of
wartime necessity. In his view, the great danger of the ruling was that it undermined the Court’s
precedent. In a time of war, such instability in the law was not only undesirable, but was
dangerous. “It is regrettable that, in an era marked by doubt and confusion, an era whose greatest
need is steadfastness of thought and purpose, this Court… should now itself become the breeder
of fresh doubt and confusion in the public mind as to the stability of our institutions.”250
The conference notes and private remarks of the justices make the place of wartime and
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foreign policy influences on the decision even more pronounced. In conference over the
decision, Justice Frankfurter (who voted with the majority) noted that white primaries were not
so much “unconstitutional” as they were “un-American.”251 Similarly, Frankfurter noted in a
private note about the decision that the key change that had motivated the Court’s ruling was the
“different notions of policy” that had emerged at the time.252 Indeed, it was a sign of the Court’s
intense consideration of the country’s political state that the opinion was ultimately written by
Reed, since it was originally assigned to Frankfurter himself. However, upon hearing of this
assignment, Jackson noted to both Frankfurter and Chief Justice Stone that because Frankfurter
was “a New Englander… a Jew… and… not a Democrat,” he was particularly ill-suited for
authoring an opinion overturning Southern election laws. As he noted to Frankfurter, “a lot of
people are set on exploiting anti-Semitism, as you well know, and I do not think they ought to be
given needless materials.”253 The opinion’s author was, therefore, part of the wartime effort to
counter Anti-Semitism, just as the ruling itself was part of the effort to affirm American
democracy, global universalism, and the rights of black soldiers.
The news that followed the decision affirmed the influence of wartime foreign policy
concerns upon the ruling itself. An editorial by the New York Times released two days after the
ruling noted that the Court was working to “confirm a glorious old principle, for which
Americans of many races have died and are dying in combat with the foe, of equality before the
law.”254 Simultaneously, offering the opposite perspective, Southern politicians such as Senator
Burney Maybank of South Carolina, argued that the Supreme Court had only ruled as it did
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because the South had been too consumed in fighting the war to voice its opposition. “The
people of the South are worried about the war and are using their efforts to aid in every way
possible. They haven’t had the opportunity to publicly express themselves as they would be able
to if conditions were different. The young men of the South are absent in the armed forces.” As
he concluded, in an echo of Robert’s dissent, “these agitators are making a serious mistake,
when, during the stress of war, they seek by law to abrogate customs which are as old and deeprooted in the South as our civilization itself.”255
Times opinion columnist Arthur Krock went even further in placing the case in a wartime
context, writing that the Court had failed to “mentioned the real reason for the overturn” of the
Grovey decision – the fact that “the common sacrifices of wartime have turned public opinion
and the Court against previously sustained devices to exclude minorities from any privilege of
citizenship the majority enjoys.”256 After the ruling, Thurgood Marshall similarly wrote in a
memorandum to the NAACP that the Allwright “decision in the Supreme Court… moves a long
way toward giving meaning to the purposes for which this war is being fought.”257 Smith v.
Allwright, thus, proved intractably rooted in the context of American foreign policy and rhetoric
during WWII, even as the case itself had little (if anything) to do with the actual war.
Indeed, at the very same time the Court was ruling on Allwright, Swedish economist
Gunnar Myrdal published his seminal study of American race relations – An American Dilemma
– where he argued that America’s promotion of democracy (both at home and abroad) was
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fundamentally at odds with its treatment of its black population.258 The logic that underscored
the Court’s ruling in Allwright was, thus, increasingly dominant in national conversations on
race.259
This gap in the Court’s treatment of Japanese internment and black civil rights would
only become more pronounced in the final year of the war. Indeed, on the very same day that the
Court issued its opinion in Korematsu, it also handed down another important, if less infamous,
ruling, which served to perfectly encapsulate the gap between the Court’s approach to Asian and
black Americans.260
The case Steele v. Louisville & Nashville Railway Co. (and its sister case Tunstall v.
Brotherhood of Locomotive Firemen and Enginemen [1944] – hereafter referred to collectively
as Steele) arose from labor disputes on the railroads in the South.261 In particular, railway unions
in the South persistently worked to exclude black workers from all high-skill, high-paying
positions, relegating them instead to permanent status as porters (a low-pay and low-promise role
on a railway).262 These unions would act as the bargaining representative for all employees on
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the railroads, but would advocate for only white interests – depriving black railway workers of
any means of redress since their supposed representatives were the very ones limiting their
opportunities. Under such agreements, black railwaymen were deemed permanently
‘unpromotable,’ constantly being forced out of work or having less-experienced, less-veteran
white workers promoted over them.263 As a result, the railwaymen sued under the Fair
Employment Practices Commission and Railway Labor Act of 1934, claiming that such
discrimination was unconstitutional.264
As the case rose to the Supreme Court, it was defined by the context of wartime industrial
production. Indeed, Roosevelt had first created the Fair Employment Practices Commission in
June 1941 to limit the disruption of transportation and industry through discrimination.265 The
danger of such disruptions had only increased with the labor shortages of WWII.266 Thus, as
labor law professor Karl Klare argues, the government was primarily concerned with
“counteract[ing] the political embarrassment of racism and labor strife on the home front” when
the Court heard Steele.267
The briefs in Steele unsurprisingly focused on the case’s effect on wartime stability and
production, and the subsequent effect on America’s success abroad. As Allwright had capitalized
on the issue of soldier enfranchisement to promote black voting rights, Steele would capitalize on
the importance of labor for wartime production to promote black labor rights. The petitioner’s
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brief for certiorari made such appeals overt. As the lawyers noted, the case concerned “the whole
condition of interstate commerce throughout the nation… Unless this controversy is decided by
the peaceable process of the courts it will lead to industrial warfare and the paralysis of the war
effort.”268 It was, therefore, the duty of the Court to resolve the issue peaceably, and protect the
black workers’ rights, “rather than risk the interruption of commerce and attendant evils by
settling the question by violence.”269 Such arguments were affirmed again and again. In the
NAACP’s brief, it noted that “the question at issue” was of “crucial importance,” since
“American railroads, in wartime, are suffering a shortage of firemen, at a time when experienced
Negro firemen are available.” These issues had already resulted in “delays” and “accidents.”270
The United States similarly reiterated in its brief that, with the current set up, “the minority will
be forced to accede or to rely on strikes as the only means remaining for their protection.”271 The
Court’s focus, therefore, should largely be confined to a consideration of the public interest in
wartime. As the ACLU affirmed in its brief, the racial strife resulting from the current labor
framework was “a condition that is unquestionably inimical to public welfare.” Ironically
quoting from Hirabayashi, it noted that “irrelevant distinctions on the basis of race or nationality
are ‘by their very nature odious to a free people where institutions are founded upon the doctrine
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of equality.’”272 The NAACP took a similar tone in its briefs – referring to the ideals of the
Declaration of Independence and affirming the Court’s obligation to keep pace with society’s
needs, so that “tyranny [could not] reassert itself in new guises.”273
Such arguments were echoed on both sides of the debate, with the railway unions
similarly arguing that it was dangerous to disrupt the status quo in a time of war. As the
Brotherhood of Locomotive Firemen and Enginemen put it: “that way chaos lies.” If the Court
ruled for the black workers “stable contractual status would be non-existent; far from being
promoted, industrial peace would be rendered well-nigh impossible.”274 In much the same tone,
the Louisville & Nashville Railway Co. submitted a brief that noted the importance of assessing
the case “in view of the world affairs since February 1941.” As they urged, the war had placed
“unparalleled burdens... on the railroads of this country,” and it was thus “wise” to protect the
current bargaining agreements, since they had “enable[ed] the Railroads to make their greatest
record of mileage, persons and property transported, and public service.”275
The Court ultimately sided with the black railwaymen. Ruling on December 18, 1944,
they issued a unanimous decision against the railway companies and unions. The majority
opinion, authored by Chief Justice Stone, skirted the question of constitutionality. Instead, he
focused on a statutory interpretation, noting that “the use of the word ‘representative,’…plainly
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implies that the representative is to act on behalf of all the employees which, by virtue of the
statute, it undertakes to represent.” Thus, “the fair interpretation of the statutory language is that
the organization chosen to represent a craft is to represent all its members, the majority as well as
the minority, and it is to act for and not against those whom it represents.”276 But where Stone
dodged the constitutional issue, Murphy, in a concurrence, addressed it head-on. As he wrote, the
discrimination reviewed in the case represented “a grave constitutional issue that should be
squarely faced.” He denounced Stone’s focus on “legal niceties,” which he claimed only served
to lower the “judicial function to something less than it should be.” Instead, he argued, “nothing
can destroy the fact that the accident of birth has been used as the basis to abuse individual rights
by an organization purporting to act in conformity with its Congressional mandate… A sound
democracy cannot allow such discrimination to go unchallenged.”277 The parallels to the amicus
briefs were overt. To Murphy, this was a question of America’s global values, not just of the law.
And even if the issue could have been addressed through statutory interpretation, the values of
the Constitution demanded something greater.278
The gap between Stone and Murphy’s opinions was reflected in their conference notes
from the case. While Stone acknowledged the case covered a “gross wrong” committed by the
railroads, he wondered in the “courts [could] handle it.” Murphy answered resolutely. “The light
of human freedom burns far too dimly to warrant ignoring any opportunity, however modest, to
increase its intensity.”279 While not all justices on the bench may have agreed with such lofty
appeals to American principles in a time of war, it would be hard to argue they were ignorant of
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wartime foreign policy considerations altogether. As Sidney Fine has written, the justices must
have been keenly aware “that at the time they handed down the Steele decision,” President
Roosevelt was already investigating Southern railroads for violating anti-discrimination laws –
laws that had been drafted (in part) to expedite wartime production.280
The Second World War was, thus, a complicated era for American civil rights. The
‘hysteria’ produced by Pearl Harbor led the Court to embrace the racist internment of Japanese
Americans with little resistance to military claims of necessity. Faced with a new era of modern
warfare and a desire to aid America’s fight abroad, the Court deferred to executive judgments,
even in the face of scant (and, in some cases, wholly non-existent) evidence. But while historians
have rightly recorded the Hirabayashi and Korematsu rulings as among the most egregious civil
rights violations in U.S. history, the record on civil rights in the Second World War was more
complicated. Outside of Japanese internment, the war gave black Americans new leverage that
they could exert on the Court. The United States had embraced a universalist foreign policy from
the start of the war, and had thus become increasingly invested in promoting an image of itself as
a beacon of democracy and equality. Meanwhile, as the war progressed, decisions on voting
rights and labor laws were no longer just issues of race, but issues of war and global legitimacy:
black soldiers were dying in Europe and the Pacific, but still couldn’t vote in their home state
primaries; black workers were fueling the trains that propped up American commerce, but were
being excluded from jobs, even amid a national labor shortage. What’s more, while black
soldiers were enlisted in America’s army, Japanese Americans were largely confined to
internment camps and overwhelmingly associated with the Japanese armies fighting against the
U.S. on the other side of the world. Where civil rights reforms could feel just or even necessary
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for black Americans, they didn’t feel so for Asian Americans. In this way, the Chambers,
Allwright, and Steele cases provide a more complete picture of WWII’s influences on American
civil rights. None of these three cases were as wide-spanning or notorious as Korematsu. And the
reforms they offered were often muted or delayed when put into practice. But they set a firm
foundation for post-war civil rights reforms, and offered a welcome departure from the overt
racism of the decades past – ushered on by the needs of American foreign policy in wartime.
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Chapter III – From the UN to the USSR: Cold War Foreign Policy and the
Growth of American Civil Rights
“The only real advantage Russia has in what we think of as the struggle between the East and
West is the moral history of the Western World.”
James Baldwin, 1963.281
The end of World War II in 1945 marked the inception of a new era for the Supreme
Court. As U.S. foreign policy transformed to match the post-war global structure, the context of
American law saw a similarly dramatic shift. The Civil Rights Movement began to emerge with
full force, McCarthyism came to dominate national culture, and the Court was left to reckon with
the legacy of its wartime decisions. In this era, the Court became a central figure in reconciling
the contradictions between American foreign policy – with its rhetorical focus on the promotion
of democracy – and the state of constitutional law – with the continuation of widespread
discrimination. Indeed, the Court had been overhauled into an overwhelmingly liberal body
during the Second World War, become increasingly antagonistic towards civil rights restrictions
in the face of McCarthyism, and was faced with a highly ambitious civil rights agenda under the
Truman Administration. The result of this confluence of factors was an unprecedented era of
civil rights reforms on the Court, propelled by the state of America’s Cold War foreign policy.
This change was seen across two distinct periods in the early Cold War. In the first, in the
years directly following WWII, the Court was increasingly influenced by American
commitments to the post-war order and the UN. In two cases in 1948, Oyama v. California
(1948)282 and Shelley v. Kraemer (1948),283 the briefs to the Court and its subsequent rulings
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showed a clear focus on affirming America’s commitments to the new international order and
appealing to the decolonizing nations of the world. In the second period, however, the United
States shifted away from a focus on global cooperation and towards one of national security. As
the Soviet Union grew as an international rival and the Red Scare spread throughout American
society, the Court increasingly embraced desegregation as a means of undermining communist
propaganda. This shift was seen in many of the major desegregation cases of the 1950s, but was
most prominently displayed in Brown v. Board of Education (1954)284 and Bolling v. Sharpe
(1954).285 Thus, as the Court progressed through the early Cold War era, it embraced and then
distanced itself from internationalism, as the country as a whole moved out of WWII and into
peak McCarthyism.
The idea that the Civil Rights Movement and the Court were impacted by Cold War
foreign policy is hardly novel. But the exact form and extent of this influence is still a topic of
intense debate in the historical literature. This chapter will argue that foreign policy was a crucial
consideration for many of the Court’s most prominent civil rights rulings throughout this era:
America’s position as a global superpower helped equalize its approach to race relations.
Further, the influence of foreign policy shifted as the U.S. moved from the 1940s to the 1950s, as
the Court underwent an ideological arc – at first embracing and then distancing itself from
internationalism. The overall impact was clear: the early Cold War was an era of major civil
rights gains in the United States. These gains were driven by the Court, and were deeply
influenced by America’s foreign affairs.

* * *
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With the end of WWII, American foreign policymakers became increasingly focused on
efforts to promote an image of the U.S. as a global beacon of democracy. These efforts were
intimately shaped by the creation of a new set of international norms and relationships –
foremost among them was the United Nations, whose charter was ratified in 1945, quickly
followed by the Universal Declaration of Human Rights (UDHR) in 1948 – which committed the
U.S. to an international policy of ‘non-discrimination.’286 With the United States now signed on
to a global community that recognized the fundamental right to equality, domestic instances of
discrimination became increasingly difficult to justify.287 This new international pressure to
decrease Jim Crow policies in the U.S. was reinforced by the global movement for
decolonization. The United States needed to present itself as an emblem of successful democracy
as the colonies of Western Europe began to seek independence and international realignment.
This effort was challenged, however, by the growing association between the effort for black
civil rights in the United States, and the effort for colonial freedom around the world – the longtime oppression of one seeming to direct parallel to the oppression of the other.288 This trend
only increased as the American Civil Rights Movement ballooned in the aftermath of WWII –
with the NAACP increasing in size six-fold between 1940 and 1946, and black soldiers returning
from battle increasingly unwilling to accept the same discrimination at home that the American
government vehemently denounced abroad.289
This reality was quickly capitalized upon by American civil rights groups, who used their
growing influence, and American ties to international organizations, to advocate their cause.
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Throughout the early Cold War, the UN became a forum for airing grievances against the United
States – not because it had the power to effectively intervene, but because U.S. foreign
policymakers had such a vested interest in maintaining the nation’s reputation as a democratic
standard-bearer. In October 1947, the NAACP prepared a document for the UN, accusing the
U.S. of failing to “practice what it preaches” through the simultaneous promotion of democracy
and disenfranchisement of the South: “it is not the Soviet Union that threatens the United States
so much as Mississippi.”290 Such charges became commonplace throughout the late 1940s and
early 1950s. In December 1951, another report was filed, charging the U.S. with “genocide”
against “fifteen million black Americans” and intentionally placing the crimes in contrast to
Soviet atrocities in Eastern Europe.291 Soviet leaders were quick to capitalize on these claims to
denounce the U.S. for false posturing on issues of democracy and peace.292 The administration of
Harry Truman responded in turn. In June of 1947, Truman stood on the steps of the Lincoln
Memorial in an address to the NAACP and declared that the “support of [the] desperate
populations of battle-ravaged countries” would only “be won for the free way of life” if the U.S.
succeeded at putting its “own house in order.”293 It was a message he would reiterate, again and
again, in his congressional speeches, administrative documents, and private letters.294
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It was within this context that the Supreme Court heard the case of Oyama v. California
in 1948. When the case first reached the Supreme Court, it was in many ways still Roosevelt’s
Court. Made up of Chief Justice Fred Vinson and Justices Hugo Black, Stanley Reed, Felix
Frankfurter, William O. Douglas, Frank Murphy, Robert H. Jackson, Wiley Rutledge, and
Harold Burton, seven of the Court’s nine members were FDR appointees, with the other two
(Vinson and Burton) appointed by his successor and former Vice President, Harry Truman.
Oyama would show the deep influence that foreign policy had on the thinking of the Court
created by two of America’s great internationalists.
At issue in Oyama was California’s Alien Land Law, which was passed in 1913 as part of
a growing nativist reaction against Asian American immigration in California. The law restricted
the ability of immigrants ineligible for naturalization to “acquire, own, occupy, lease, or transfer”
agricultural lands (a clause, which, as a product of American immigration laws, was largely
aimed at Japanese immigrants).295 In the 1930s, Kajiro Oyama, a Japanese citizen, had purchased
two pieces of land in California, but had had the deed executed under the name of his son, Fred
Oyama, who was born a U.S. citizen (and was six years old at the time). When the U.S.
government interned both Kajiro and Fred during WWII, California sought to escheat their land
under the Alien Land Act.296 The Oyamas sued, claiming the law violated their equal protection
rights under the Fourteenth Amendment. They lost in both trial court and the California Supreme
Court before the United States Supreme Court granted certiorari.297
As the Court prepared to rule on the case, amicus briefs began to pour in in abundance.
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These briefs framed the case, not just as an issue of domestic rights, but one of international
relations. This dispute over state law became framed by a context of international norms, and the
legal duties of America’s commitment to the newly formed United Nations.
In a brief filed by the American Civil Liberties Union, lawyers noted the “disruptive”
effect that racist laws like the Alien Land Law had on democracies. Importantly, they noted,
America’s new place of leadership in the UN bound it to a protection of the Oyama’s rights.298
The case was “particularly noteworthy internationally” because:
the United Nations Charter asserts that ‘the United Nations shall promote…
universal respect for, and observance of, human rights and fundamental freedoms
for all without distinction as to race…’ Thus, the Court should view the…
California decision not only to determine whether the United States Constitution
has been correctly interpreted, but also to determine whether our treaty obligation
has been observed. The international effect of the assertion in the Charter will
depend in part upon the determinations of the courts of the United States on
matters of race.299
Not ruling for Oyama, the reasoning went, placed not just domestic rights at stake, but the
legitimacy of the post-war global order.
The ACLU was not alone in such a framing of the case. In a similar amicus brief
submitted by the National Lawyers Guild, it was noted that land grant laws were consistent with
a “feudal society,” serving as an entirely “unfounded anachronism” in America’s modern
government. Such a protection of racial discrimination was “at variance with our economic and
political practices and theories,” and served as an outlier among “all of the other civilized
countries” in the world.300 The decision of the Court was placed on a historical spectrum of

298

Oyama v. State of Cal, 332 U.S. 633 (1948), Brief of American Civil Liberties Union as Amicus Curiae
(ON PETITION), File Date: 3/18/1947, 19 pp, Term Year: 1947, U.S. Supreme Court Records and Briefs, 18321978; Gale, Cengage Learning, Georgetown University Law Center, 29 November 2019, 7-9.
http://galenet.galegroup.com.proxy.library.georgetown.edu/servlet/SCRB?uid=0&srchtp=a&ste=14&rcn=DW10199
6917.
299
Oyama v. State of Cal, 332 U.S. 633 (1948), Brief of American Civil Liberties Union as Amicus Curiae
(ON PETITION), 8-9.
300
Oyama v. State of Cal, 332 U.S. 633 (1948), Brief of National Lawyers Guild as Amicus Curiae (ON

Snyder 84
progress, with “Americanism” itself defined in opposition to the law.301 The Northern California
Civil Rights Defense Union, in collaboration with the Japanese American Citizens League (who
had taken a leading role in petitioning the Court in Korematsu and Hirabayashi), would make
similar arguments. Discrimination in California violated “the pledge of the United States in the
United Nations Charter”; land escheats had ballooned after Pearl Harbor, merely as a result of
wartime “hysteria,” and the U.S. had an obligation to abandon such promotion of racial animus
through this “anachronistic remnant of the Middle Ages.”302 The entire world was watching, and
it was the Court’s duty to ensure the U.S. didn’t fail this first test of its international resolve.303
Such arguments found support among members of the Court, especially in William O.
Douglas. Douglas had himself noted, in an allusion to Franklin Roosevelt’s famous quarantine
speech of 1937, that America was beset by a disease of “anti-black” and “anti-Chinese”
sentiments, that threatened a state of “world lawlessness.”304 He would later write in his memoirs
that he saw the protection of American interests throughout eastern Asia as intimately tied to the
preservation of American democracy – a process that was threatened by American racism and
fear of communism. “Our greatest strength, our enduring power was not in guns, but in ideas…
[and yet], at home we were thinking less and less in terms of defeating Communism with ideas,
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more and more in terms of defeating Communism with military might and suppression.”305
Douglas also showed a special affinity towards the United Nations at the time, citing the UN
Charter as “the greatest step yet taken toward world peace” and “the first step” towards global
systems of law, in an address at Ohio University in June 1946.306 As historian Jules Lobel writes,
“Douglas’s counsel for the United States… was to ally itself with the winds of change sweeping
the world, not the status quo.”307
As it turns out, Douglas was not alone. The Court went on to vote eight-to-one for
Oyama, concluding that California had “discriminated against Fred Oyama… based solely on his
parents’ country of origin.”308 Chief Justice Vinson, writing for the majority, took an understated
approach compared to many of the briefs, focusing on the issue of race far more than foreign
policy. He noted that “distinctions between citizens solely because of their ancestry are, by their
very nature, odious to a free people whose institutions are founded upon the doctrine of
equality,” quoting, ironically, from Hirabayashi v. United States.309 However, in concurrences
written by Justice Black and Justice Murphy, the international context of the Court’s ruling
became far more overt. Justice Black’s opinion (which was joined by Justice Douglas),
specifically noted the importance of the decision in aiding American foreign policy and
upholding the U.S. commitment to the UN:
[This] law stands as an obstacle to the free accomplishment of our policy in the
international field… we have recently pledged ourselves to cooperate with the
United Nations to “promote . . . universal respect for, and observance of, human
rights and fundamental freedoms” … How can this nation be faithful to this
international pledge if state laws which bar land ownership and occupancy by
305
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aliens on account of race are permitted to be enforced?310
Justice Murphy went even further in his concurrence, which was joined by Justice Rutledge.
Murphy started his opinion by attributing the Alien Land Act itself to the “great anti-Oriental
virus” which had spread throughout the country, and which did a disservice to the reputation of
“a nation that prides itself, at least historically, on being the friendly haven of the tired and the
oppressed of other lands.” He linked the law to a long history of diplomatic tensions between the
U.S. and Japan, and framed it in the context of the “fires of racial animosity” that dominated the
United States. As he stated, pungently, the Land Law had proven “an embarrassment to the
United States Government [which had] overflowed into the realm of foreign policy.” It served to
undermine American promises to protect minorities around the world. Murphy concluded by
affirming the centrality of the UN’s charter and America’s post-war peace efforts in his ruling.
“The Alien Land Law does violence to the high ideals of the Constitution of the United States
and the Charter of the United Nations. It is an unhappy facsimile, a disheartening reminder, of
the racial policy pursued by those forces of evil whose destruction recently necessitated a
devastating war.”311
The influence of diplomatic considerations on these opinions is also highlighted by the
personal notes and journals of the justices at hand. The entry in Felix Frankfurter’s diary from
the day of the Oyama decision noted that the divergence between Murphy and Black’s opinions
was fueled almost entirely by their view of the effect of their opinions on American foreign
policy. As Murphy complained to Frankfurter, Douglas had written “me a personal note urging
me strongly not to publish my dissent. He said that my opinion would be circulated all over
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Japan and Korea and would play into the hands of the Communists.”312 Justice Black himself
noted, in his preparation for the case, that “‘softer blows’ yielded the same results without
displaying ugly facts that enemies abroad could use ‘to do us harm.’”313 The importance of
aiding foreign policy for all of the justices was, thus, put on full display. Whereas Douglas saw a
strong opinion denouncing racism as only playing into foreign hands, Murphy saw the case as
bearing “melancholy resemblance to the persecution of the Jews” in WWII, and thus determined
to prevent the U.S. from replicating such tyranny.314 Rutledge fell even further on the side of
denunciation than Murphy, and planned on writing his own concurrence until Murphy agreed to
include the statement that such policies were an “embarrassment” to the U.S. and its foreign
policy. In an eight-to-one decision, the justices found themselves internally divided on how best
to reconcile American race relations with U.S. foreign policy.
The Oyama decision itself cannot be understood outside of the context of WWII.
Following the Hirabayashi and Korematsu315 decisions, the Court showed a clear intent to walk
back its wartime opinions in the new context of the Cold War.316 Indeed, the Court’s treatment of
Japanese Americans had long displayed their cognitive dissonance on issues of race and foreign
policy. Throughout the interwar period and the Second World War, the Court had consistently
denounced Japanese American rights in the name of foreign policy, at the same time it promoted
black rights for those very same goals. They had limited claims to Japanese citizenship (Ozawa
v. United States (1922))317 to match America’s eugenic foreign policy goals, and then affirmed
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claims for black due process rights (Chambers v. Florida (1940))318 to display U.S. resistance to
fascism. They had endorsed government programs of Japanese internment (Hirabayashi v.
United States (1943) and Korematsu v. United States (1944))319 to aid America’s fight abroad,
and then ruled to affirm black voting (Smith v. Allwright (1944))320 and labor (Steele v. Louisville
& Nashville Railway Co. (1944))321 rights to show America’s commitment to global democracy.
This difference could, at least in part, be attributed to the fact that conflict over black
civil rights was more culturally pronounced in the U.S. than conflict over Asian American civil
rights. A civil war had been fought, constitutional amendments had been passed, and social
movements had formed exclusively around the issue of black civil rights. The line between black
and white was, to paraphrase sociologist Gunnar Myrdal, a defining American dilemma.322 Thus,
when a global statement needed to be made about American commitments to democracy, the
promotion of black civil rights served as a more natural venue for doing so – showing progress
on that greatest of American moral stains. Japanese Americans were, thus, partially cursed by the
lower international profile of their discrimination. They proved an easy target because they were
a less notorious one. This trend was only reinforced by the widespread antipathy brought about
by the Second World War. Japan bombed the American homeland and fought it in the pacific,
and Japanese Americans were often associated with these wartime traumas. The Cold War and
Oyama thus brought a welcome change in tone. The new rhetoric of equality, as endorsed by the
UN and U.S. diplomats, was so overt and all-encompassing that those groups that had been most
easily denied civil rights in the past now had a new claim to them. Especially as the
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decolonization movement spread throughout the world, the Court’s expressions of racial equality
could no longer be limited – they instead had to be applied more broadly to all races. In the
period between Ozawa and Oyama, the Court, and the nation, had undergone a radical shift.
These same Cold War trends combining foreign policy and race relations can be seen in
the other landmark case from 1948: Shelley v. Kraemer. Here, the issue again involved the
seizure of property – but instead of California’s Land Law, the central question was the
constitutionality of racial covenants.323 On October 9, 1945, a neighborhood association in St.
Louis sued to prevent the Shelley family (who were African Americans) from moving into a
property they had purchased on August 11. Their suit was based on a homeowner covenant,
which declared that “no part of said property or any portion thereof shall be… occupied by any
person not of the Caucasian race” – being aimed specifically at preventing occupancy by those of
the “Negro or Mongolian Race.” The Missouri Supreme Court ruled in favor of the housing
organization, and the Shelley family joined with a similar suit in Detroit to appeal to the
Supreme Court.324 The case came at a time of extensive housing discrimination, which had been
reinforced by racialized housing policies by the U.S. government after WWII.325 Up to eighty
percent of Chicago was covered by racial housing covenants at the time.326 The Court’s decision
would be intimately shaped by the context of American foreign policy.
The Court received amicus briefs in abundance after deciding to grant certiorari. Civil
rights organizations both large and small submitted briefs. And while some (like the ACLU)
were undoubtedly more influential than others (the American Indians Citizens League of
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California), they combined to create a strong voice for the importance of civil rights reforms in
America’s foreign policy. Indeed, to an even greater degree than in Oyama, the briefs focused on
the global implications of the Court’s vote. Unusually, they relied heavily on international
precedent to try to argue their case – with the briefs putting the U.S. Supreme Court in
conversation with other national courts making efforts at upholding obligations to the UN. This
focus on international rulings was most prominently seen with the recent decision from the
Supreme Court of Ontario, in the case of Re Drummond Wren.327 Further, as the St. Louis Civil
Liberties Committee wrote in their brief, the case was “especially illuminating” as it “held a
restrictive covenant invalid on the ground… that international pacts such as the Act of
Chapultepec entered into between Latin American nations and the United States established a
policy of non-discrimination.” Here was another prong of international commitment that could
be called upon, in addition to America’s “solemn pact against racial discrimination in the form of
Articles 55 and 56 of the United Nations Charter.” 328 The case seemed all the stronger, the St.
Louis Civil Liberties Committee argued, to rule against racial covenants, if only because the
international risks of not doing so would be so great. A ruling against Shelley constituted a
“dangerous undermining of this Government; and cause[d] other nations to question our good
faith in entering into such commitments.”329
The expression of these views was only more pronounced in other briefs. The amicus
filing by the Non-Sectarian Anti-Nazi League to Champion Human Rights (an advocacy group
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opposed to hate organizations) began its argument by quoting, at length, from a recent New York
Times article. As they argued, the need for civil rights reform was immediate, and necessary for
America’s “survival in a threatening world.” The United States’ “position in the postwar world is
so vital to the future that our smallest actions have far-reaching effects… [Our security] is
inextricably tied to the security and well-being of all people and all countries… But our domestic
civil rights shortcomings are a serious obstacle.”330 Indeed, the brief quoted from a May 1946
letter by then Acting Secretary of State Dean Acheson, which laid out the international
implications of civil rights reforms in explicit terms. The letter would soon become an essential
staple in briefs on civil rights cases:
the existence of discrimination against minority groups in this country has an
adverse effect upon our relations with other countries… the gap between the
things we stand for in principle and the facts of a particular situation may be too
wide to be bridged. An atmosphere of suspicion and resentment in a country over
the way a minority is being treated in the United States is a formidable obstacle to
the development of mutual understanding and trust between the two countries. We
will have better international relations when their reasons for suspicion and
resentment have been removed… The Department of State, therefore, has good
reason to hope for the continued and increased effectiveness of public and private
efforts to do away with these discriminations.331
This was the argument for the overlaps between American diplomacy and civil rights at its most
basic. As the brief affirmed, the international press was broadcasting images of America’s racial
tensions throughout the world. American efforts at propagating the benefits of democracy were
undermined by a global population that doubted its commitment to the ideals of equality.332
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Again, the Act of Chapultepec and the UN Charter were called on as support for these views. As
the brief concluded, the U.S. “talk of equal justice under law” was simply “not enough.”333 Such
views were affirmed again and again, in briefs filed by the American Indian Citizens League of
California, the ACLU, the Committee on Church and Race, and the American Association for the
United Nations.334
Perhaps most remarkable of all was the amicus brief filed by the United States
government itself. Although not a party in the case, the Truman administration decided to voice
its opinion on the issue through an extensive, and carefully worded argument. It was something
Truman’s Department of Justice would go on to do in many of the most significant civil rights
cases of the era. In their brief, the DOJ quoted verbatim from Acheson’s letter, noting that the
Department of State shared the view that the U.S. was “embarrassed in the conduct of foreign
relations by acts of discrimination taking place in this country.”335 Going on to cite Re
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Drummond Wren, the UN Charter, and the Act of Chapultepec, the brief serves as an affirmation
of the central place of international commitments and norms in legal thinking by the
government.336 These were not the fringe views of a legalist extreme, but the central beliefs of
the leaders of American foreign policy.
The impact of these briefs cannot be overstated. With extensive coordination by the
NAACP, historians Susan Low Block and Thomas Krattenmaker write that “Shelley is
commonly regarded as the starting point of the modern trend toward massive amicus
participation in highly visible and controversial cases.”337
When the Court finally ruled on Shelley v. Kraemer, it came down with a unanimous
decision, deeming racial covenants unenforceable by law. Three justices (Reed, Jackson, and
Rutledge) were forced to sit out of the case, since they lived in communities or houses subject to
similar covenants – a testament to the pervasive place of housing discrimination at the time.338
The majority opinion, authored by Chief Justice Vinson, focused on the damaging role that the
“full coercive power” of government-enforced discrimination had on constitutional rights.
Vinson, unsurprisingly, cited Oyama v. California as central to his ruling.339 And, as in Oyama,
the justices were fully aware of the influence the case would have on American race relations
and the world. Murphy wrote to Vinson in the wake of the case that, despite the “many blows”
Vinson would receive for his opinion, the majority would serve to make him “immortal,”
through its “epoch” making effect. Similarly, Rutledge would remark to one of his law clerks
that the power of the decision “almost knocked [him] off” his feet when he first read it.340
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Internationalist voices in domestic civil rights seemed at their peak – and the Court seemed more
than open to their influence. The overlap between foreign policy and race had never been more
overt for the Court – which had moved from mirroring U.S. foreign policy trends to being
directly invoked by America’s foreign policymakers to shape such trends. Shelley was, thus, a
landmark in the integration of Cold War diplomacy and the domestic struggle on race. In many
ways, it was only a harbinger of what was about to come.
* * *
In 1954, the Supreme Court made one of the most famous decisions in Court history.
Combining cases against the public school systems in Kansas, South Carolina, Virginia, and
Delaware, the Court ruled in Brown v. Board of Education to desegregate America’s schools on
the basis of the Fourteenth Amendment.341 Simultaneously, in a decision released on the same
day and on the same issue, the Court ruled in the lesser-known Bolling v. Sharpe to desegregate
schools in Washington D.C. under the Fifth Amendment (which protected due process rights),
since the Fourteenth Amendment (and its Equal Protection Clause) applied only to the states.342
Both cases came down in unanimous decisions from the Court, after a long and hard-fought
process of mediation between the different justices. They were, in many ways, the pinnacle of
the influence of foreign policy on Supreme Court rulings on race – and any analysis of the topic
would be severely lacking without them.
The Court that ultimately ruled on Brown and Bolling had seen some significant shifts
since the time of Oyama and Shelley. Frank Murphy and Wiley Rutledge had been replaced by
Tom Clark and Sherman Minton, while Chief Justice Fred Vinson died halfway through the
proceedings for Brown and was replaced by Earl Warren. Further, in the years since 1948, the
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Court had increasingly voiced support for minority rights and civil liberties, rising in opposition
to McCarthyism. In two of the key cases concerning anti-communist efforts, American
Communications Association v. Douds (1950) and Joint Anti-Fascist Refugee Committee v.
McGrath (1951), Justice Black issued strongly worded opinions that came to represent a tone
shift on the Court.343 As he wrote “centuries of experiences” had testified to the fact that “laws
aimed at one… group, however rational… in their beginnings, generate hatreds and prejudices
which rapidly spread beyond control” and which sacrifice “the ancient landmarks set up in our
Bill of Rights.”344 These dangers were not only the result of growing “prejudice, hate, and fear,”
but were a constant threat to “the cause of internal security,” as the nation sacrificed its global
goals by undermining its “constitutional guarantees of individual liberty.”345
But, even as the Court increasingly voiced opposition to the Red Scare, it was not
immune from its imperatives. Indeed, while the rulings in Shelley and Oyama had been
influenced by internationalism and America’s global commitments, Brown and Bolling took a
different tone. As William O. Douglas noted, the era of the Red Scare and McCarthyism brought
a level of suspicion towards any movement that served to transform ‘traditional’ American
institutions, and this included efforts at desegregation. “Integration of the races in schools was a
telltale sign of disloyalty.”346 Within such a context, arguments for American racial progress
distanced themselves from the internationalism of the earlier era to a more security-based
approach. Civil rights concerns had to be resolved, not to maintain the legitimacy of the U.N. or
the Act of Chapultepec, but to undermine Soviet propaganda, which harped on such
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inequalities.347 Such resolution had become a matter of national security. These arguments, to be
sure, had been seen in Oyama and Shelley too. But never before had they reached such a tenor.
The Court displayed these trends early on in their efforts for desegregation, when, in the
years leading up to 1954, it heard several cases that helped lay the groundwork for Brown and
Bolling. These early integration cases, as much so as Brown and Bolling, showed the influence of
foreign policy on efforts for desegregation. The two most prominent cases that preceded the
ruling in Brown were Henderson v. United States (1950),348 which unanimously overturned
segregation in railway dining cars, and McLaurin v. Oklahoma State Regents for Higher
Education (1950)349 which desegregated the University of Oklahoma’s graduate school.
In both cases, Truman’s DOJ filed amicus briefs in favor of desegregation – helping to
create an official narrative about the risks of racial discrimination. As it argued, segregation was
an “embarrassment” for the United States abroad. The country could not stand “before the
critical bar of world opinion” if segregation, which contradicted the “high principles” of
American diplomacy, was still practiced throughout the nation.350 What’s more, “the racial
discrimination typified by these cases represents a challenge to the sincerity of our profession of
the democratic faith.” The threat to America’s diplomatic goals – and its profession of a
commitment to democracy – was unmistakable. And the role of the Court was essential. Through
Henderson and McLaurin, it was being “asked to place the seal of constitutional approval upon
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an undisguised species of racial discrimination.” But if the Court did so “one would expect the
foes of democracy to exploit such an action for their own purposes. The ideals embodied in our
Bill of Rights would be ridiculed as empty words, devoid of any real substance.”351 It was
imperative, therefore, that the Court act not only with an eye to the law, but with one towards
global considerations as well.
Unsurprisingly, the executive branch would continue on this line of argument when it
first submitted its briefs for the pending Brown and Bolling decisions two years later. From the
start, international considerations were at the forefront of their arguments. The District of
Columbia, in particular, they argued, was “a graphic illustration of a failure of democracy.” Its
extensive segregation left the government without explanations for visiting diplomats, who were
often subject to much the same discrimination as locals.352 But this wasn’t just an issue of local
politics, or national politics – it was one of global stability:
It is in the context of the present world struggle between freedom and tyranny that
the problem of racial discrimination must be viewed. The United States is trying
to prove to the people of the world, of every nationality, race, and color, that a
free democracy is the most civilized and most secure form of government yet
devised by man… The existence of discrimination against minority groups in the
United States has an adverse effect upon our relations with other countries.
Racial discrimination furnishes grist for the Communist propaganda mills, and it
raises doubts even among friendly nations as to the intensity of our devotion to
the democratic faith.
Again, calling on the authority of Secretary of State Dean Acheson, the brief built to a warning –
the “damage to our foreign relations” that Acheson had lamented in his famed 1946 letter had
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“become progressively greater” over the past six years. Under constant attack from the “foreign
press… foreign radio, and… international bodies,” the U.S. was still without answers. “Although
progress is being made,” the ever-present place of “racial discrimination in the United States
remains a source of constant embarrassment to this Government in the day-to-day conduct of its
foreign relations.” It was jeopardizing “the effective maintenance of our moral leadership of the
free and democratic nations of the world.”353 The brief serves as a resounding and dramatic
statement on the effect of foreign policy on approaches to civil rights – one framed in the context
of McCarthyism and the Red Scare. Its effect was pronounced. Upon reading the brief from the
government, Earl Warren sent a private letter to President Dwight Eisenhower (who had by then
replaced President Truman, whose DOJ submitted the original brief), referring to the argument
as “outstanding.”354 Indeed, Truman’s Attorney General Tom Clark noted that the amicus briefs
submitted by the government had allowed the DOJ to influence the Court even more than if it
had been an actual party to the cases.355
The government’s view was supported, again, by a slew of other legal and civil rights
organizations – all touting the same message: segregation was a stain on America’s global
reputation, and the Communists were more than happy to take advantage. The ACLU submitted
a brief in partnership with five other organizations which urged that the United States was “now
engaged in an ideological world conflict in which the practices of our democracy are the subject
of close scrutiny abroad.” As they noted, “we cannot afford, nor will the world permit us, to rest
upon democratic pretensions unrelated to reality.”356 The brief went on to list newspaper after
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newspaper from international sources which showed the lack of faith the world had in an
American democratic project that could simultaneously support segregation.357 Other briefs
would echo this same technique.358 The American Veteran’s Committee (a liberal group formed
as an alternative to the red-baiting American Legion) argued that desegregation would serve as a
global “living symbol of American faith in democracy,” while the continuation of discrimination
“provid[ed] propaganda for our enemies abroad [and] adversely affect[ed] our relations with
other countries”; the American Jewish Congress noted the “blighting” effect of ‘separate but
equal’ on perceptions of “American democracy,”; while the American Federation of Teachers
argued a strong Court decision could “give convincing evidence to millions in Asia and Africa
that the United States is willing to give more than lip service to the principles on which it is
founded.”359 Many of the most prominent groups of the American legal system were rallying
around a message of desegregation – one motivated, in large part, by a fundamental fear of the
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Soviet Union. As the amicus briefs ensured, the justices were fully aware of the role they could
play in deciding the winner of that fight.
On May 17, 1954, the Court passed down unanimous decisions in both Brown and
Bolling. Writing for the majority in both, Earl Warren authored opinions that were short and
easily understood, writing the famed lines that “in the field of public education, the doctrine of
‘separate but equal’ has no place. Separate educational facilities are inherently unequal.”360 Such
logic, he wrote, followed nationally just as much as it did locally – “in view of our decision that
the Constitution prohibits the states from maintaining racially segregated public schools, it would
be unthinkable that the same Constitution would impose a lesser duty on the Federal
Government.”361 In both the states and Washington D.C., the Court declared segregation in
public schools unconstitutional.
News coverage of the decision was immediate, dramatic, and focused on its international
implications. On the front page of the New York Times on May 18, 1954, an article noted that the
decision had been immediately broadcast throughout the world, with a focus on the fact that “the
issue was settled by law under democratic process rather than by mob rule or dictatorial fiat.”
Broadcast by the Voice of America, a government-supervised and funded station, the
transmissions were aimed, in particular at “Russian satellites and Communist China,” where the
people had “been told that the Negro in the United States is still practically a slave and a
declassed citizen.”362 A month and a half later, the President of the NAACP, Walter White,
declared that the decision had created a “new confidence in American democracy,” while Dr.
Ralph Bunche, Principle Director of the United Nations Department of Trusteeship and

360

Majority Opinion by Chief Justice Earl Warren, Brown v. Board, 347 U.S. 483 (1954).
Majority Opinion by Chief Justice Earl Warren, Bolling v. Sharpe, 347 U.S. 497 (1954).
362
“’Voice’ Speaks in 34 Languages to Flash Court Ruling to World,” New York Times, May 18, 1954, 15.
361

Snyder 101
Information from Non-Self Governing Territories (and the only black American in a senior
position at the UN), declared that such displays of “the virility of our democracy” were one “of
the strongest blows we can strike at aggressive communism.”363 Indeed, even though Truman’s
Department of Justice had provided support for the plaintiffs, and Eisenhower was known to
have disapproved of Brown and Bolling, the Republican National Committee (RNC) was quick
to take credit for the ruling as a hallmark of its work against communism.364 As they announced
in their statement on the decision, it fell “appropriately within the Eisenhower Administration’s
many frontal attacks on global Communism,” proving the place of “human equality [as]… a
weapon of freedom.”365 The NAACP took a similar, though slightly less hypocritical, view in its
1954 annual report – which followed the organization’s leading role in bringing Brown to the
Court (as led by Thurgood Marshall). In the report, the NAACP wrote that the ruling had
lessened the “pressures of world opinion” on the United States, since “steady progress towards
integration undermined the charge of hypocrisy, so often and so effectively leveled against our
country whenever our national leaders espouse human freedom.”366
Even in the years after the decision, political commentators and newspapers continued to
frame the cases in an international context. As the country struggled to place the ideals of Brown
and Bolling into practice, by actually desegregating education, news coverage again turned to the
global fight with communism. A 1956 article in the New York Times noted that a “failure in this
country to provide true equality for Negroes will weaken the free world in its struggle with
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Soviet Russia,” pulling on economic and financial data, as opposed to an emphasis on rights and
justice.367 In James Baldwin’s famed 1963 work, The Fire Next Time, he espoused a similar view
– one that he claimed was shared by the “black population of the world, including
black Americans.” As he wrote, “the 1954 Supreme Court decision outlawing segregation in the
schools… would [never] have been made if it had not been for the competition of the Cold War,
and the fact that Africa was clearly liberating herself and therefore had, for political reasons, to
be wooed by the descendants of her former masters.”368 Even nearly a decade later, the
international dimensions of the cases seemed self-evident.
The justices of the Supreme Court showed a similar propensity for framing the cases as
diplomatic ones, even if their written opinions hadn’t done so. In June 1954, Earl Warren
remarked in a judicial conference for the Fourth Circuit that the world “needs a sense of justice
instead of a sense of might.” He noted that judges could contribute “to justice at home and peace
in the world” through their decisions, and cited “the cases going before the Supreme Court” to
display “the difference between justice as administered in this country and as meted out in
other countries.”369 Similarly, in August of the same year, Warren announced that the protection
of American democracy would “in the long run do more to make it secure and the object of
adulation than the number of hydrogen bombs we stockpile.” Speaking at a dedication for the
American Bar Center, he warned that the American system of law was “on trial both at home and
abroad” over “the manner in which it solves the problems of our day,” and that the “war of
ideas” would be won by applying “to ever-changing conditions the never-changing principles of
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freedom.”370 While the words Brown and Bolling never appeared in these remarks, their subtext
was clear. Indeed, two years later, when Warren was selected to lead a diplomatic mission to
India, the New York Times commented on the importance of the Brown decision in cementing his
global legitimacy as a harbinger of democracy. “The Supreme Court decision on school
desegregation is regarded abroad, particularly in the Asian-African world, as one of the
milestones of modern United States achievement. Mr. Warren… has been internationally
identified with American libertarianism on racial matters… He is regarded… as an ideal envoy
to undertake a friendship mission to India.”371
William O. Douglas would similarly write in his memoirs, that when ruling on Brown,
the decision was “more emotional than rational” – a guttural reaction to discrimination he
considered akin to the treatment of Jews in WWII.372 Douglas clearly saw the decision itself as
an international victory – a resolution of the contradiction at the heart of U.S. diplomacy. As he
would state in 1952, inequality at home had a way of spilling over into the outside world: “if you
practice racial discrimination, if you do not believe that a man is entitled to the same
opportunities… whatever his race… when you turn to the colored people of Asia, you will be
confused and in trouble, because you who are not able to recognize equality at home will not be
able to recognize equality abroad.”373 Brown had helped to assuage these concerns. Indeed,
Douglas, in writing to Walter White before his trip to India in 1954, noted that White could now
“speak with authority on the tremendous progress which has been made in the last 80 years or so
in the treatment of races and minorities in this country. The people of Asia need to know that
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America has a warm heart and a tolerant attitude.”374
Thus, many of the trends that had been building throughout the Cold War came to a peak
in the Brown and Bolling decisions. In an era when the United States was growing as a global
power, was aligning itself with international commitments to equality and peace through the UN,
and was witnessing a global revolt against the systems of colonialism, American foreign policy
became intently focused on its global image. U.S. diplomats tried to present the nation as a
beacon of democratic stability. But to do so, they had to walk the walk – and the first step was in
the direction of racial equality. With the Civil Rights Movement ballooning after WWII, racial
pressures were coming to a head, and the opportunity seemed ripe to combine America’s global
posturing with a domestic repositioning. As displayed in Oyama, Shelley, and Brown/Bolling,
American foreign policymakers increasingly came to think of domestic race relations as an issue
of international affairs and Cold War politics. The Supreme Court, far from being immune from
these trends, was integral to their success. International language became rampant in the briefs
and decisions of the Court, all the while the justices made the paramount importance of
diplomacy clear in their private correspondences and personal journals. The justices, like their
contemporaries, were products of their time – shaped in their opinions and views by “their own
cultural and political moment.”375 The highly international approach they took to American race
relations only serves to prove the tight link that tied these rulings to America’s position in the
Cold War world.
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Conclusion
Ending this work on an analysis of the Warren Court risks supporting a false narrative
about the Supreme Court. One could be forgiven, after reading the preceding three chapters, for
thinking that American foreign policy pushed the Court into a permanent liberal rebalancing.
After decades of supporting racial injustice, it would seem that the growth of the United States as
a global superpower forced the country to live up to its reputation as a democratic standardbearer and encouraged the Court to embrace democratic reforms unparalleled in American
history. This narrative has some truth for the 1950s and 1960s. Throughout the early Cold War,
the Warren Court helped usher in a period of unprecedented social transformation in the United
States. Supported by landmark civil rights legislation, sympathetic presidents, and the growth of
the Civil Rights Movement, the Court helped initiate a massive leveling of American society.
Legal segregation was dismantled nationally.376 Government support for the poor and
underprivileged was buttressed.377 And social upheaval resulted in tangible reductions in the
rates of racial violence and antipathy.378 These changes were, in no small part, aided by the state
of American foreign policy and the growth of the United States as a global superpower.
Nonetheless, the impression that the Supreme Court (and America writ large) has unabashedly
embraced civil rights since the Cold War is not just overly simplistic. It is misleading.
As Mary Dudziak notes, the notion that the Cold War was ‘good’ for civil rights focuses
too much on Supreme Court rulings and too little on the social movement. While U.S. foreign
policy may have helped push the Court towards embracing civil rights earlier than they would
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have otherwise – the Red Scare was a period of high suspicion for anyone who questioned the
United State government and its policies. Unsurprisingly, this suspicion was frequently aimed at
leaders in the Civil Rights Movement.379
What’s more, the Court’s liberal swing, led by Chief Justice Earl Warren, was relatively
short-lived. Adam Cohen observes that, following Warren’s retirement in 1969, the Court shifted
decisively towards conservatism. Since the appointment of Warren Burger to replace Earl
Warren, the Court has seen five decades of conservative leadership – always backed by a
conservative majority.380 This period has seen some gains in rights (such as Roe v. Wade),381 but
has overwhelmingly been categorized by a slow effort to chip away at the achievements of the
Warren Court. Such backsliding is perhaps most pronounced on the issue of race, where the
Court has played a crucial role in the rise of a system of mass incarceration that
disproportionately affects black Americans.382 The notion that foreign policy helped usher in a
new embrace of democratic ideals on the Court is, thus, a deeply misleading one.
Nonetheless, the effect of foreign policy on the Court should not be overlooked. Whether
or not such an effect brought about a liberal revolution in the law does not change the fact that
the state of American civil rights – for good or bad – has been deeply influenced by American
diplomacy for much of the twentieth century. While many see the Court as purely domestic in its
focus and purely legalistic in its considerations, it is clear that such thinking misses the mark.
From the interwar period through the Cold War, the Supreme Court was consistently influenced,
and motivated, by American foreign policy – even when such policy was unrelated to the cases it
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was hearing. Political and pragmatic thinking – shaped by a global environment – were
frequently at the forefront of the Court’s rulings on key issues of race.
The Court, thus, framed civil rights cases through the context of international events and
with an eye to international consequences. Ozawa v. United States (1922) and United States v.
Bhagat Singh Thind (1923) promoted the eugenic hierarchies that defined American foreign
policy in the early 1920s by restricting rights for Japanese and Indian immigrants.383 Hirabayashi
v. United States (1943) and Korematsu v. United States (1944) similarly restricted the freedom of
hundreds of thousands of Japanese citizens in the name of national security and wartime success,
in the wake of the bombing of Pearl Harbor.384 In contrast, Chambers v. Florida (1940), Smith v.
Allwright (1944) and Steele v. Louisville & Nashville Railway Co. (1944) all showed how
America’s shift towards a universalist foreign policy, and fight for democracy abroad was
successfully leveraged for black civil rights – in policing, labor, and elections – at home.385
Finally, Oyama v. California (1948), Shelley v. Kraemer (1948), Brown v. Board of Education
(1954), and Bolling v. Sharpe (1954) all showed the influence of Cold War thinking on the Court
– as the justices sought to promote America’s international commitments and disprove
communists’ propaganda through their promotion of racial equality.386 Throughout these eras,
the impact of foreign was often dispirit – at times benefiting black Americans and at others
denigrated the rights Asian Americans, at times focusing on racial hierarchies in an echo of
unilateralism and at others promoting democracy and equality in the name of universalism. This
influence of foreign policy is wholly at odds with traditional narratives about the history of the
383

(1923).

384

Takao Ozawa v. United States, 260 U.S. 178 (1922); United States v. Bhagat Singh Thind, 261 U.S. 204

Hirabayashi v. United States, 320 U.S. 81 (1943); Korematsu v. United States, 323 U.S. 214 (1944).
Chambers v. Florida, 309 U.S. 227 (1940); Smith v. Allwright, 321 U.S. 649 (1944); Steele v. Louisville
and Nashville Railway Co., 323 U.S. 192 (1944).
386
Oyama v. California, 332 U.S. 633, (1948); Shelley v. Kraemer, 334 U.S. 1 (1948); Brown v. Board of
Education of Topeka, 347 U.S. 483 (1954); Bolling v. Sharpe, 347 U.S. 497 (1954).
385

Snyder 108
Supreme Court. And yet, it is an influence that has persisted across different eras, with different
justices, different social contexts, and different foreign policies.
Further, while this thesis has focused on the Supreme Court as a body deeply influenced
by the global environment it functioned within, there is no reason to believe that the findings of
this work are limited to the Supreme Court in this era alone. Future research would do well to
investigate other timeframes – to research the role of foreign policy on Court rulings in the
eighteenth, nineteenth, and twenty-first centuries; on other judicial systems – foreign policy’s
influence in state and district courts; and on other institutions – the effect of American diplomacy
on state governments, executive agencies, influential think tanks, and the press, when dealing
with race. Research in any, and all, of these topics is greatly needed. The intersections between
American foreign policy and race relations, across all aspects of society, are only just beginning
to be understood.
And understanding these overlaps has never been more crucial. Today, the Supreme
Court seems more politicized than it has for decades.387 Pragmatic and political interests often
seem at the forefront of their decision making.388 Meanwhile, American race relations are on a
steep decline. Feelings of racial animus have increased markedly over the past four years.389
Support for white supremacy and the rate of hate crimes have grown significantly.390 All the
while, the overlap between American foreign policy and race is being played out on the Supreme
Court – in cases on immigration bans, on border walls, and on the potential deportation of young
undocumented immigrants (or ‘DREAMers’).391 While these cases directly invoke aspects of
387
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foreign policy, it’s hard to imagine that the influence of the modern political environment isn’t
spilling over into other cases as well. In many ways, the trends of the 1920s seem to be replaying
themselves in 2020. Immigration restrictions, based primarily on ethnicity, have reemerged at the
forefront of national policy. American unilateralism has come to dominate its foreign policy.
And even the era’s most famous mantras have returned to the political landscape: Make
American Great Again.
How we handle this new era of foreign policy and racial tensions will be shaped by what
we know about the history of these trends. Analyzing the place of foreign policy in American
race relations shows some of the progress that is possible when America tries to live up to its
democratic reputation abroad. But it also shows the flaws in the traditional narrative that
American history has been a straight line from racial oppression to racial acceptance. It shows
that many of the early legal gains of the Civil Rights Movement were equally shaped by
pragmatism and politics as by morals and ideals; that the Court is a social and political body, as
much as it is a legal one; that changes in foreign policy can, thus, translate to very real changes
(both positive and negative) in people’s everyday rights. Addressing these realities head-on will
be essential as the United States enters into a new era of moral reckoning. What we know about
the history of how the Court has managed its role in a changing global environment will shape
how we address the challenges of the modern world – what successes we are able to replicate
and what failures we are able to avoid. But to do so requires honesty. America’s legal system is
not a black box. It is not free from overt political and cultural influences. And the Supreme Court
is not, has not been, and never will be a neutral arbiter – analyzing facts and the law and nothing
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else. Outside influences – even global considerations – are often at the forefront of their thinking.
The more we acknowledge this fact, the more we will be able to deal with its ramifications. Such
a reckoning is essential. Indeed, the rights of millions depend upon it.
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Appendix

The following is a list of the Supreme Court decisions reviewed in this thesis,
accompanied by the full composition of the Court (along with the President that
appointed each justice) for each decision. It is divided by the eras reviewed in the
preceding chapters.
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