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FEDERAL AND STATE CO-OPERATION IN TAXATION

CHAPTER I
INTRODUCTION

It is a recognized fact that the present tax systems of 
the state and federal governments are unsatisfactory, at least 
that they are unsatisfactory from the standpoint of the tax
payer. This is due to the dual nature of our form of govern
ment, both the state and federal governments having the power 
to tax, as well as local governments. As a result, many con
flicts arise between states as to jurisdiction to tax, and be
tween the state and federal governments as to fields of taxa
tion. In addition, there is a duplication of administrative 
machinery, which is undesirable because of the useless expense 
to the public.

The Executive Director of the Council of State Governments 
has this to say:

"Concerning the conflicts which result from our system 
it is necessary to mention only one: that of taxation.
In our levies upon estates and upon incomes, for instance*  
there is not only a conflict 'between the State Governments 
but there is a more serious conflict between the State 
Governments and the Federal Government. And in the tax 
field generally we find a welter of similar conflicts. 
There is nothing to prevent the Federal Government and 
the governments of the States from alternately loading 
additional bales of tax levies upon a revenue camel until its back breaks." 1

1. Toll, Is Federal Centralization the Only Practicable 
Alternative? (1935) 8 Rocky Mt. L.Rev. 9, 11.
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Mr. Morgenthau, Secretary of the Treasury, has recognized 
the existence of this problem, its Cifficulties, and the waste
fulness and injustice inherent in it. In an address before 
the Tax Revision Council (he being Chairman), set up as a re
sult of a proposal of the Interstate Commission on Conflicting 
Taxation, he advocated some change, but stressed the point 
that any change should have as its primary purpose fairness 
and justice to the taxpayer rather than increased revenue, 
and in this there can be no doubt that those who bear the bur
den heartily concur.

It is the purpose of this paper to discusB the present 
situation as far as it involves estate and inheritance, income, 
sales, liquor, tobacco and fuel taxes; to point out some of 
the remedies which have been suggested; and to suggest at 
least a skeleton plan for improving matters.



CHAPTER II
THE CONDITION OF THE TAX SYSTEM

Death Taxes

In this field, where uniformity is especially desirable for 
the purposes of preventing too great concentration of wealth, 
and demoralizing interstate competition for wealth, there is 
anything but uniformity. However, every state in the Union

2 
except Nevada has some type of death tax: some have only an 
inheritance tax, some an estate tax, and still others both; 
some levy only on collaterals, while most levy both on direct 
and collateral heirs.

What action there has been in this field on the part of 
the states has been due in great measure to the policy of the 
Federal Government in encouraging the passage of such tax 
measures by the states through the allowance of a credit against 
the federal tax for state taxes paid. The Revenue Act of 1926 
allowed an exemption of $100,000, and the rates varied from 
1% on net estates of $50,000 to 20% on net estates over

3
$10,000,000. But, in order to compel states to levy death

2. As of Mar. 1, 1936: see (1936) 9 State Gov't 234-235. 
The chart there found also shows the various administrative 
agencies in the 48 states which handle death, personal and corporate income, public utility, sales, fuel, license (vehicle), 
tobacco, liquor, and severance taxes.

3. It must be remembered that this tax is computed in 
brackets.
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taxes in self-defense, a credit of 80% vas allowed to the tax
payer for death taxes paid to a state*  It can easily bo seen 
that the Federal Government derived some revenue from this 
measure, but it is equally clear that that was not its primary 
purpose. However, since that time the Federal Government has 
gone into this field with the definite purpose of raising more 
revenue*  The Revenue Act of 1932 increased the rates, and 
provided that the 80% credit should not apply to the increased 
rates; also, the exemption was reduced to $50,000. This ex
emption was further reduced to $40,000 by the Revenue Act of 
1935, and the rates again increased, so that at present they 
range from 2% on net estates of $10,000 to 70% on net estates 
over $50,000,000. Th?6ffect of all this is that you compute 
your estate tax under the 1926 rates and take your 80% credit 
against that amount; then you compute your estate tax under 
the present rates, and add the two sums together to obtain the 
amount owed to the Federal Government. While the Federal Gov
ernment need never have allowed any credit against the federal 
estate tax for state death taxes paid, that was its original 
policy, by which the states were "induced*  to pass death taxes 
However, it can readily be seen that it has departed from 
that policy, as a result of which the taxpayer mgst pay sub
stantial death taxes to one or more states as well as to the 
Federal Government.

The validity of the estate tax credit clause has been sus-
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4 
tained by the Supreme Court, in Florida v. Mellon, but that

5 
decision has received some well-merited criticism. The effect 
of the credit clause is that whore there is no state tax, or
a very low one, the federal tax (under the 1926 Act) will 
amount to a large sum; but where the state tax equals 80% or 
more of the federal tax, only 20% of the tax will be paid to 
the Federal Government. It is true that the federal tax is 
computed at the same rate for estates of the same size, and 
that it makes no difference to the estate that in one case 
the bulk of the tax is paid to the Federal Government while 
in the other the greater part is paid to the state; but the 
same result is reached as if the Federal Government levied a 
tax at one rate on estates in a state having some sort of death 
tax, and at a higher rate on estates in a state having no 
such tax. And such a tax would certainly violate the uniform-

6
ity olause. Hence, it seems that the Court allowed form to 4 5 6 * * 

4. 273 U.S. 12.
5. Machen, The Strange Case of Florida v. Mellon (1928) 13 

Corn. L.Q. 351. After stating that the Court first decided 
that it had no jurisdiction and then proceeded to pass on the 
constitutionality of the tax, the author says, at p. 365: "What 
the Constitution requires is not uniformity of all excise tax
ation, state and federal, but only of federal excise taxation. 
It is not permissible, in order to counteract a diversity in 
rates of state taxation in different parts of the country -- a 
diversity which the Constitution permits -- to create a coun
tervailing diversity of rates in federal taxation in different 
parts of the United States -- a diversity whioh the Constitu
tion prohibits.41

6. U.S. Const., Art. I, sec. 8: . . but all Duties, Im
posts and Excises shall be uniform throughout the United
States; . . .*



triumph over substance for the sake of reaching a desirable 
result.

Aside from the present conflict between the federal and 
state governments, jurisdictional difficulties arise between 

7 
states. It is well settled that real property and tangible 

8 
personalty are taxable only where situated, but the taxation 
of intangible personalty presents a more troublesome problem.
Intangibles are generally taxable at the domidLe of the

9 
owner, but sometimes they may acquire a situs other than the

7. Louisville & Jeffersonville Ferry Co. v. Kentucky, 188 
U.S. 385; First Nat*l  Bank of Boston v. Maine, 284 U.S. 312.

8. Union Refr. Transit Co. v. Kentucky, 199 U.S. 194; 
Frick v. Pennsylvania, 268 U.S. 473; Senior v. Braden, 295 
U.S. 422; Blodgett v. Silbermann, 277 U.S. 1 (cash in safety 
deposit box); Old Dominion S.S. Co. v. Virginia, 198 U.S. 299 
(ship peimanently in waters of state); Johnson Oil Ref. Co. 
v. Oklahoma, 290 U.S. 158 (rolling stock taxed on average si
tus theory); City Bank Farmers*  Trust Co. v. Schnader, 291 U. 
S. 24 (collection of paintings loaned for exhibition purposes 
to a Pennsylvania museum for an undetermined period by a N.Y. 
resident acquired a situs in Pennsylvania for inheritance tax purposes).

9. State Tax on Foreign Held Bonds, 15 Wall. 300; Farmers*  
Loan & Trust Co. v. Minnesota, 280 U.S. 204 (Minnesota could 
not subject to a death tax negotiable bonds and certificates 
of indebtedness issued by such state and two of her municipal
ities which were owned by a domiciliary of N.Y.); Baldwin v. 
Missouri, 281 U.S. 586 (Missouri could not tax estate of domi
ciliary of Illinois on credits for cash deposited in Missouri 
banks nor on U.S. bonds and promissory notes physically located in Missouri); Beidler v. South Carolina Tax Commission, 282 
U.S. 1 (debt owing to domiciliary of Illinois by a South Car
olina corporation at time of his death taxable only in Illi
nois); First National Bank of Boston v. Maine, 284 U.S. 312 
(shares of stock in a Maine corporation owned by a domiciliary 
of Massachusetts taxable only by Massachusetts, for inheritance tax purposes).
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4 10
owner's domicile, and the settlement of this question usually 
causes litigation, the burden of which ultimately falls upon 
the taxpayer, at least in part.

In addition, there may be a dispute as to just what is the 
domicile of the decedent. The most"famous" controversy in
volved the Dorrance Estate and the states of Pennsylvania and

b

10. Though intangibles are ordinarily taxable at domicile 
of owner, they may through location and use Require a business 
situs elsewhere, where they may be taxed. Vest Virginia was 
allowed to tax Delaware corporation which had established its 
central offices, management, etc., in West Virginia on bank 
deposits and accounts receivable: "The constitutional author
ity of West Virginia to tax the accounts receivable and bank 
deposits in question cannot be denied upon the ground that 
they are taxable solely in Delaware. The question is whether 
they should be deemed to be localized in West Virginia." Wheel
ing Steel Corp. v. Fox, 298 U.S. 193, 211. Whether or not in
tangibles may be taxed at domicile and business situs has nev
er been definitely settled, though some of the language in the 
above case would seem to indicate not.

Rogers v. Hennepin County, 240 U.S. 184 (allowed state 
where stock exchange was located to tax seat on'exchange, even 
though owner was non-resident); N.Y. ex rel. Whitney v. 
Graves, 57 S.Ct. 237 (N.Y.'allowed to tax profit derived from 
sale of "right" to -J- of a new membership in N.Y. Stock Exchange 
as income derived from property in N.Y*,  altnougn it was con
tended that the property followed the domicile, Massachusetts, 
of the owner); see Recent Decision (1937) 25 Geo.L.J. 763.

Whether mortgages may be taxed other than at creditor's 
domicile is still an open question. In 1898, Oregon having by 
statute declared that real estate mortgages Bhould be consid
ered as land and, together with the debt secured, taxable at 
the situs of the realty, the Supreme Court sustained a tax by 
Oregon on a California holder of notes and mortgages secured 
by Oregon land. Savings & Loan Soc. v. Multnomah County, 169 
U.S. 421.

As to taxability of trust res, see Safe Deposit & Trust Co. v. Virginia, 280 U.S. 83. “Generally, as to Jurisdiction 
to tax, see Note (Dante. Jurisdiction to Tax under the Four
teenth Amendment) (1937) 25 Geo. L.J. 448; The Taxing Power 
of the Federal and State Governments, Report to the Joint Com
mittee on Internal Revenue Taxation (1936) 83-91.

4



New Jersey. Dorrance resided in New Jersey at the time of his 
death in 1930, and hie estate consisted of intangibles located 
in New Jersey. The New Jersey Tax Commission assessed a tax 
of $12,247,333.52. Then the Supreme Court of Pennsylvania

11 
held Dorrance to have been domiciled in Pennsylvania, and his 
executors sought to set aside the assessment in New Jersey on 
that ground. But New Jersey again assessed for the same amount

12 
and the executors lost their point in the New Jersey courts. 
They then paid Pennsylvania a total of $14,498,976.91, and in 
April, 1935, brought suit in a federal district court in New 
Jersey to restrain the collection of the New Jersey tax. The 
case reached the Supreme Court which affirmed the decree of the 
lower court on the ground that under Section 265 of the Jud
icial Code the federal court had no jurisdiction to restrain

13
the action of a state court.

Perhaps it may be said that an injunction should have been 
sought before the matter got into the state courts. However, 
the estate suffered materially, being required to pay both 
taxes, one of which could have had no jurisdictional basis.

It was thought that this situation had been remedied to

11. In re Dorrance’s Estate, 309 Pa. 151, 163 Atl. 303; cert 
denied, 287 U.S. 660, 288 U.S. 617 (no substantial federal 
question).

12. In re Dorrance, 115 N.J. Eq. 268, 170 Atl. 601; 116 N.
J. Eq. 204, 172 Atl. 503; aff’d sub nom. Dorrance v. Martin, 
13 N.J. Misc. 168, 176 Atl. 902.

13. Hill v. Martin, 296 U.S. 393.
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a certain extent by the Federal Interpleader Act of 1936.
It was held by a federal district court that under this Act 
the tax offici&ls of two states could be interpleaded in such 
a case, but that case has been reversed by the Circuit Court

15
of Appeals, and the ultimate outcome is uncertain.

Another point worthy of mention is the one involved in
16

Maxwell v. Bugbee, concerning a Hew Jersey statute dealing 
with an inheritance tax upon a non-resident whose estate con
sisted of property located in Hew Jersey and elsewhere. The 
tax was first ascertained upon the entire estate as if it were 
the estate of a resident located entirely in Hew Jersey. It 
was then apportioned and assessed in the proportion that the 
taxable Hew Jersey estate bore to the entire estate, and this 
was upheld by the Supreme Court. This decision makes it im
possible for a large estate to escape taxation in the higher 
brackets by reason of being scattered over a number of Btates, 
but it also permits a state to do indirectly what it cannot 
do directly, i.e., to impose a higher tax on the taxable part 
of the estate in Hew Jersey than it imposes upon estates of

14. 49 Stat. 1096 (1936).
y 15. Worcester County Trust Co. v. Long, 14 F.Supp.754 (D.

Mass.) (tax officials of Massachusetts and. California inter
pleaded); discussed in Recent Decision (1937) 25 Geo.L.J. 760; reversed» Riley v.Worcester T.Co., 4 U.S.L.W. 950 (C.C.A.lst).

16. 250 U.S. 525, 5-4 decision, Holmes dissenting on 
ground that state was taxing property outside its Jurisdic
tion.



the same size in New Jersey, merely because it happens to be 
a part of a larger estate. In effect, though not in theory, 
it is taxing something outside the jurisdiction of the taxing 
state.

Income Taxes
The income tax field is not quite as crowded as the death 

tax field, but the Federal Government and thirty-four states 
17

levy taxes upon the income of individuals; while the Federal
Government and thirty-three states levy taxes upon the income 

18
of corporations. It can readily be seen that there is plenty 
of room for conflicts among the states and between the Federal 
Government and the states.

The jurisdiction of the Federal Government presents no
19 

difficulties here, which shows the desirability, at least 
from one point of view, of having a single income tax for the 
benefit of all. However, the state situation is not so simple

17. All states except Colorado, Florida, Illinois, Maine, 
Maryland, Michigan, Nebraska, Nevada, New Jersey, Pennsylvania, 
Rhode Island, South Dakota, Texas, and Wyoming. See (1936) 9 
State Gov't 205, 234-235. Indiana has a gross income tax, which 
will be listed under sales taxes. This tax wa?hpheld in Miles 
v. Department of Treasury, 199 N.E. (Ind.) 372, discussed in 
Recent Decision (1936) 24 Geo. L.J. 1037.

18. All states except Colorado, Delaware, Florida, Illinois, 
Maine, Maryland (May, 1937, special session of Md. legislature 
passed income tax on individuals and corporations), Michigan, 
Nebraska, Nevada, New Hampshire, New Jersey, Rhode Island, Tex
as, West Virginia, and Wyoming. See (1936) 9 State Gov't 205, 
234-235. Indiana has gross income tax.

19. See Cook v. Tait, 265 U.S. 47 (citizen of U.S. resident 
in Mexico taxed on income derived from property situated in 
Mexico). For purposes of this paper, taxation of aliens is 
not important.
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A state may tax a non-resident upon income derived from prop-
20

erty or business within the state. Further, a resident citi
zen may be taxed by the state of his residence upon the income

21
earned outside the state. A domestic corporation is in much 
the same position as a resident individual. It may be taxed

22
upon income earned both within and without the state. And it 

* 20. "That the state, from whose laws property and business
and industry derive the protection and security without which 
production and gainful occupation would be impossible, is de
barred from exacting a share of those gains in the form of in
come taxes for the support of the government, is a proposition 
so wholly inconsistent with fundamental principles as to be re
futed by its mere statement." Shaffer v. Carter, 252 U.S. 37, 
50, wherein the right of Oklahoma to tax the income of an Ill
inois resident derived from oil business and property in Okla
homa was sustained. See also Travis v. Yale & Towne Mfg. Co., 
252 U.S. 60, sustaining the right of a state to tsx non-resi
dents on wages and salaries earned within the taxing state.

21. Lawrence v. State Tax Com., 286 U.S. 276 (Mississippi
'Y allowed to tax income of resident citizen derived from construc

tion of highways in Tennessee).
A tax on the income of a resident arising from a trust of 

intangibles held and administered in another state, exempting 
the income from securities taxed to the trustee at its domi
cile, was sustained in Maguire v. Trefry, 253 U.S. 12. Many 
thought that this case was weakened by Senior v. Braden, 295 
U.S. 422, 432, and there was a dictum which Justified that belief : "The opinion /Tn Maguire v» Tref ry__/ accepted and fol
lowed the doctrine of Blackstone v. Miller, 188 U.S. 198, and 
Fidelity and Columbia Trust Co. v. Louisville, 245 U.S. 54. 
Those cases ware disapproved by Farmers*  Loan & Trust Co. v. 
Minnesota, 280 U.S. 83, and views now accepted here in respect 
of double taxation." However, the Maguire case was rwestab- 

¥ lished as a precedent in People ex rel. Cohn v. Graves, 57 S.
Ct. 466, holding that the income of a N.Y. resident derived 
from New Jersey properties and mortgages could be taxed by N. 
Y. This latter case evidently ends the trend (if there ever 
was one in the income tax field) toward elimination of double 
taxation of income.

22. Crescent Mfg. Co. v. Tax Com., 129 S.C. 480, 124 S.E. 
761. In Matson Navig. Co. v. California, 297 U.S. 441, 444, 
the Supreme Court said, referring to its decisions: "They al
so definitely show that a State may tax net income derived from 
a domestic corporation's business -- intrastate, interstate, 
and foreign."

4
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seems that a foreign corporation may be taxed only on the in- 
23

come derived from sources within the state. A corporation do-
24 

ing interstate business may be taxed upon net income derived 
from doing business in a particular jurisdiction, and whatever 
formula the state adopts is all right so long as the result 
is reasonable, though it need not be exact, as that is practi-

25 
cally impossible. However, even net income may not be taxed 

26. 
if derived exclusively from interstate commerce.

Here we not only have the Federal Government and the states 
taxing the same income, but in many cases the same income is 
taxed by more than one state. Also, there is the difficulty 
of allocating income derived from interstate business for the 
purpose of state taxation, which difficulty will pvrsist as 
long as the states levy income taxes.

23. See Hans Hees Sons Co. v. North Carolina, 283 U.S, 123.
24. A tax upon net income is not a burden upon interstate 

commerce, while a tax upon gross income is. U«S» Glue Co. v. 
Oak Creek, 247 U.S. 328.

25. Hans Rees Sons Co. v. North Carolina, 283 U.S. 123,133: 
"The difficulty of making an exact proportionment is apparent, 
and hence, when the State has adapted a method not intrinsical
ly arbitrary it will be sustained until proof is offered of an 
unreasonable and arbitrary application of it to particular 
cases." Held arbitrary in this case. See also Bass, Ltd. v. 
State Tax Com., 266 U.S. 271; N. & W. Railway v. North Caro-

v lina, 56 S. Ct, 625; Huston, Allocation of Corporate Net In
come for Purposes of Taxation (1932) 26 Ill. L. Rev. 725.

26. Alpha Portland Cement Co. v. Massachusetts, 268 U.S.203; 
Matson Navig. Co. v. California, 297 U.S. 441, 444. Hence there 
is a problem of income tax evasion by means of corporate devices 
and the protection of the commerce clause. See People ex rel. 
Studebaker Corp. v. Gilchrist, 244 N.Y. 114, 155 N.E. 68; but 
cf. Palmolive Co. v. Conway, 43 F. (2d) 226 (E.D. Wis.); and 
Buick Motor Co. v. Milwaukee, 43 F. (2d) 385 (E.D. Wis.). See 
also Magill, Allocation of Income by Corporate Contract (1931) 
44 Harv. L. Rev. 935; Comment (1932) 40 Yale L.J. 1273.



Sales and Fuel Taxes
The sales tax represents nothing new in the field of tax

ation, hut due to the financial difficulties of the states, 
caused in great part by the depression, many of them have turned

27 
to the general sales tax as a source of much needed revenue. 
However, only half of the states have such taxes, and, as a re
sult, the merchants in the non-sales-tax states are increasing 
their business at the expense of the merchants in the sales- 
tax states, for, needless to say, the taxpayers will, and do, 
avoid the tax whenever possible if the result is an actual 
saving! Also, the "commerce clause" of the Federal Constitu- 

28
tion affords many opportunities for circumventing such a tax, 
so that even if every state had a sales tax many transactions 
could not be taxed. As yet the Federal Government has not 
entered thiB field, but there is no assurance that it will 
not, though there can be no doubt but that the longer it stays 
out the better pleased will be all concerned.

"... the power of Congress /over interstate com
merce^ . . is certainly so far exclusive that no state 
has power to make any law or regulation which will af
fect the free and unrestrained intercourse and trade be
tween the states, as Congress has left it, or which will

27. There are sales taxes, including license taxes measured 
by gross receipts from sales, in Arizona, Arkansas, California, iCplpradOj Idaho, Illinois, Indiana (gross income tax), Iowa, 
Louisiana, Maryland, Michigan, Mississippi, Missouri, New Mex
ico, North Carolina, North Dakota, Ohio, Oklahoma, Pennsylvania, 
South Dakota, Utah, Washington, West Virginia, and Wyoming. 
(1936) 9 State Gov't 234-235.

28. U.S. Const., Art. I, sec. 8.
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impose any discriminating burden or tax upon the cit
izens or products of other states, coming or brought within its jurisdiction.*  29 30 31 32

Thus, in general terms, the Supreme Court has expressed 
the limits upon the states. To be more specific, a state may 
not tax intrastate transactions which form a part of transac- 

30
tions in interstate commerce; nor may it require as a condi
tion of the right to ao interstate business within the state

* that a corporation prepare, deliver, and file with the Secre
tary of State a statement of its assets, liabilities, Capital 

31 
stock, etc., for this is a regulation beyond its power. This 
case involved a Pennsylvania corporation carrying on inter
state commerce with customers in Kansas through a solicitor
agent in Kansas. The Court said, at p. 109:

"If a partnership firm of individuals should under-
Y take to carry on the business of interstate commerce be

tween Kentucky and other states, it would not be within 
the province of the state legislature to exact conditions 
on which they should carry on their business, nor to re-~ 
quire them to take out a license therefor."

32
And in Brennan v. Titusville it was held that a state could 
not impose a tax on the privilege of soliciting or selling 

29. Brown v« Houston, 114 U.S. 622, 630, citing many cases.
> This case involved a property tax on coal in Louisiana, in

common with all property within the state, when it had come to 
rest in that state, and was being held for sale there. Not 
being discriminatory, the tax was upheld.

30. Bahnke-Walker Mill Co. v. Bondurant, 257 U.S. 282; Lem
ke v. Farmers’ Grain Co., 258 U.S. 50; Stafford v. Wallace, 
258 U.S. 495; Shafer v. Farmers’ Grain Co., 268 U.S. 189, 198.

31. Internat’l Text Book Co. v. Pigg, 217 U.S. 91 (corres
pondence school)•

32. 153 U.S. 289.



goods to persons when that is an interstate transaction, be**  

cause that would be, in effect, a regulation of interstate 
commerce.

Just as effective a deterrent to commerce among the states 
would be the power to discriminate against goods because of 
their extrastate origin, which might be tried in order to dis
courage avoidance of a sales tax. But it is well settled that 
such discrimination, no matter what form it may take, is a vi-

33 
olation of the commerce clause.

Even though an interstate sale may not be taxed, and goods 
bought outside the state cannot be discriminated against, a 
use tax, complementary to the sales tax, may be imposed by a 
state. Disregarding the administrative difficulties, the 
State of Washington has attempted this. The Act in question 
is Title 4, Chapter 180, Laws of 1935. Section 16 imposes a 
retail sales tax of 2% on sales after May 1, 1935. Section 
31 imposes a 2% tax on the privilege of using goods within the 
state. Section 32 exempts non-residents; all but retail sales; 
all goods on which a tax of 2% or more has been paid to Washing
ton or any other state; and property purchased in one month

33. Ward v. Maryland, 12 Wall. 418 (Md. statute discrimina
ting against traders selling goods originating in another 
state); Welton v. Missouri, 91 U.S. 275 (same kind of law in 
Mo.); Walling v. Michigan, 116 U.S. 446 (license tax discrim
inating against dealers in intoxicating liquors not having their residence or principal place of business in Michigan). 
See also Webber v. Virginia, 103 U.S. 344; Tiernan v. Rinker, 
162 U.S. 123; and Guy v. Baltimore, 100 U.S. 434, for dis
criminatory taxes violating the commerce clause.



amounting to less than $20. Section 33 provides that if the 
goods have been taxed less than 2$ in Washington or another 
state the difference must be paid.

Naturally, in view of the cases above cited actual inter
state transactions are exempt, but all other retail Bales with
in the state are taxable. In addition, the incentive for go
ing outside the state to purchase goods is removed, for the 
use of the goods within the state is taxed at the same rate 
as the purchase within the state. The law was upheld In Van-

34 '< ' ’
Couver Oil Co. v. Henneford, by the Supreme Court of Washing-

35
ton. And, in Henneford v. Silas Mason Co., Inc., the Supreme

34. 183 Wash. 317, 49 P. (2d) 14. A Washington corporation 
bought a trailer and a gasoline storage tank from an Oregon 
manufacturer, and these items were used by it in its business 
in Washington. Corporation sued to enjoin collection of the use tax, but lost, the court (4-3) holding it to be an excise 
on the use of property in intrastate commerce, after it had 
come to rest in the state. The vigorous dissent relied on 
Baldwin v. Seelig, Inc., 294 U.S.511. This must have been the 
nature of the minority’s reasoning: A sales tax is imposed on 
all retail sales in the state at the rate of 2%. Then a use tax 
of 2% is laid on the privilege of using goods within the state, 
but need be paid only by those who have not paid a 2% tax on 
the goods in this or another state. In practical operation this 
means that a use tax is not laid on all users, but only on those who buy goods outride the state. The necessary effect of this 
is a 2% tax on goods because they are bought outside the state. 
The fallacy in the argument is that the minority did not con
sider it as an equalizing tax, merely part of a comprehensive - 
plan. See Hinson v. Lott, 3 Wall. 148; Colgate v. Harvey, 296 
U.S. 404.35. 81 L.ed (adv. op.) 526. Use tax laid upon machinery, 
materials and supplies, such as locomotives, cars, conveyors, 
pumps, and trestle steel, which were bought in other states and 
brought into Washington for use in the construction of the 
Grand Coulee Dam. The cost plus transportation was $921,189.34, 
and a tax of $18,423.78 was assessed. The district court (2-1) 
granted an interlocutory injunction. Appealed to the Supreme 
Court, which upheld the tax (7-2)>

. * I'
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1

Court of the United States approved it. Considering the law
in detail, the Court said:

"The tax is not upon the operations of interstate 
commerce, but upoxytho privilege of use after commerce 
is at an end.

"Things acquired or transported in interstate com
merce may be subjected to a property tax, non-discrim
inatory in its operation, when they have become part 
of the common mass of property within the state of 
destination." 36

And later in the opinion:
"A tax upon the privilege of use or storage when 

the chattel used or stored has ceased to be in transit 
is now an impost so common that its validity has been withdrawn from the arena of debate." 37
The Court concluded that the effect of the tax was merely

to equalize the tax burden, so that all consumers in the state 
were paying the same tax: "Equality is the theme that runs

38 
through all the sections of the statute.* It also distin-V 39
guished Baldwin v. Seelig, Inc., the case relied upon so strong
ly by the minority in Vancouver Oil Co. v. Henneford and by 
the appellees in the instant case:

"/The act held bad in the Baldwin case said in 
effect to Vermont farmers_J7 Your milk cannot be sold 
by dealers to whom you ship it in Hew York unless you 
sell it to them in Vermont at a price determined here.

V 36. Id. at 528, citing Wiloil Corp. v. Pennsylvania, 294 U.
S. 169, 175; Cudahy Packing Co. v. Minnesota, 246 U.S. 450, 
453; Brown-Forman Co. v. Kentucky, 217 U.S. 563, 575; Amer
ican Steel & Wire Co. v. Speedy 192 U.S. 500, 519; Woodruff 
v. Parham, 8 Wall. 123, 137.

37. Id. at 529, citing Nashville, C. & St.L. R. Co. v. Wal
lace, 288 U.S. 249; Edelman v. Boeing Air Transport, 289 U.S. 
249; Monamotor Oil Co. v. Johnson, 292 U.S. 86.

38. Ibid.
39. 294 U.S. 511, citea Bupra note 33. Incidentally, the 

opinions in the Henneford and Baldwin cases were both written 
by Cardozo.



What Washington is saying to sellers beyond her borders 
is something fcery different. In substance what she 
says iB this: You may ship your goods in such amounts 
and at such prices as you please, but the goods when 
used in Washington after the transit is completed will 
share an equal burden with goods that have been purchased here.*  40 41 42 43 44

Hence, a state may tax an actual sale, and it may lay a
complementary tax upon the use of goods. It may even tax the
sale of goods to be used in interstate commerce, as that is a 

41
tax upon a purely local transaction, but it may not tax the 

42
actual use in interstate commerce, neither may a state tax a 

43
sale to a governmental instrumentality; but, based on the same
principle, the sale of a motorcycle to a state agency, such as
a municipal corporation, for ubs in its police service, is ex-

44 
empt from an excise tax imposed by the Federal Government.

Fuel taxes ordinarily take the form of sales or use taxes.

40. 81 L.ed. (adv. op.) 526, 530.
41. Eastern Air Transport, Inc. v. South Carolina Tax Com., 285 U.S. 147 (tax *on  all gasoline, combinations thereof, or 

substitute therefor, sold or consigned, used, shipped or dis
tributed for the purpose of sale within the State.*)

42. Helson v. Kentucky, 279 U.S. 245, 252, where the Court 
said: *If  a tax cannot be laid by a state upon the interstate 
transportation of the subjects of commerce, as this court def
initely has held, it is little more than aepetition to say tha> such a tax cannot be laid upon the use of a medium /Fuel_/ by 
which such transportation is effected.*  See also Bingaman v. 
Golden Eagle Western Lines, 297 U.S. 626.

43. Panhandle Oil Co. v. Mississippi ex rel. Knox, 277 U.S. 
218 (sales of gasoline to U.S. Coast Guard Fleet and its Vet
erans1 Hospital at Gulfport, Mississippi). Such a tax is said 
to be a burden upon the United States.

44. Indian Motocycle Co. v. United States, 283 U.S. 570.
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45 
or both, so that all that has been said above applies to them.
In addition, even though a tax may not be laid upon use of 
fuel in interstate commerce, a tax may be imposed upon persons, 
firms or corporations, distributors or dealers, storing gaso
line and distributing the same or allowing it to be withdrawn

46
from storage, whether such withdrawal be fcr sale or otherwise. 
Such a tax is a withdrawal tax and is valid even though the

47
fuel is withdrawn for use in interstate commerce. Also, the 
state may compel motor vehicles engaged exclusively- in inter-

4b. rhe Federal Government and all the states levy fuel tax
es. Hart Ref. Co. v. Harmon, 278 U.S. 499 (sale of gasoline 
within state); Sonneborn Bros. v. Cureton, 262 U.S. 506 (sale 
of gasoline in original package); Gregg Dyeing Co. v. Query,
286 U.S. 472 (sale, use, or storage with intent to use gasoline 
within state); Breece Lumber Co. v. Mirabal, 34 N.Mex. 643,
287 Pae. 699, aff'd per curiam, in Breece Lumber Co. v. Asp
lund, 283 U.S. 788 (sale or use of gasoline within state); Wil- 
oil Corp. v. Pennsylvania, 294 U.S. 169, 174, 175 (same); Mon- 
amotor Oil Co. v. Johnson, 292 U.S. 86 (use of gasoline in state).

46. Nashville, C. & St.L. R. Co. v. Wallace, 288 U.S. 249; 
Edelman v. Boeing Air Transport, Inc., 289 U.S. 249; American 
Airways v. Grosjean, 3 F.Supp. 995, aff*d  per curiam. 290 U.S. 596; American Airways v. Wallace, 5^ F. (2d) 877, aff’d per 
curiam. 287 U.S. 565.

47. See Allen, The Aircraft Motor Fuel Tax (1933) 4 Air L. 
Rev. 239, where the author says that taxes on such storage or 
withdrawal should be held invalid under Helson v. Kentucky, 279 
U.S. 245, but that the Court has decided that interstate oper
ators should contribute to the governmental expenses of those 
states through which they operate. See also, Hale, The Taxa
tion of Gasoline Motor Fuel Used in Interstate Operation of 
Airplanes (1933) 4 J. of Air Law 573; and Lupton, Motor Fuel 
Taxation (1935) 6 J. of Air Law 566.

It should be noted that such a tax is necessary only to 
reach fuel bought outside the state, brought in, and stored for 
future use in interstate commerce, for fuel sold or used in the 
state can be taxed otherwise.



state commerce to pay a reasonable charge as a contribution to 
the cost of the highways in the state, but the charge must

48
bear a reasonable relationship to the service rendered.

Tobacco and Liouor Taxes
Tobacco and liquor have this much in common: taxes on both 

are usually stamp taxes, and ordinarily excises on sale or 
manufacture. The Federal Government has stamp texes both on

49 
tobacco and liquor; forty-two states tax liquor, while only

50 
eighteen states tax tobacco. Where the tax is on manufacture 
there are no Jurisdictional difficulties, and where the tax 
is on the sale what has been said above about sales and use 
taxes applies.

48. Aero Mayflower Transit Co. v. Georgia Pub. Service Com., 
295 U.S. 285; cf. Bingaman v. Golden Eagle Western Lines, 297 
U.S. 626.

49. All but Idaho. Kansas, Nebraska, North Dakota, Oklahoma, * 
and Utah. See (1936) 9 State Gov’t 234-235.

50. In Alabama, Arizona, Arkansas, Connecticut, Georgia, 
Iowa, Kansas, Louisiana, Michigan, Mississippi, North Dakota, 
Ohio, Pennsylvania, South Carolina, South Dakota, Tennessee, 
Texas, and Utah.



CHAPTER III
PROPOSED REMEDIES

It will be quite generally agreed that something should 
be done about the situation as above outlined, in order to 
eliminate as far as possible friction, disagreements and con
flicts among the states, double taxation, taxation of the same 
things by the state and federal governments and duplication of 
tax machinery, for the purpose of greater fairness to the tax
payer as well as for the protection of sources of revenue. But 
there is not the same agreement as to how it should be done. 
Some urge interstate co-operation, others federal-state oo-op
eration, and still others the federal collection and distribu
tion of those taxes wnich cause the states the most trouble.

Council of State Governments
Some Bteps have already been taken. A Council of State 

Governments has been established, and twenty-five states have 
already entered it by the establishment of Commissions on In
terstate Co-operation, while bills are pending in fourteen

51 
more states for the creation of such commissions. Here is the 
plan as outlined by Mr. Toll, the Executive Director of the 
Council:

1. Each legislature to establish a standing committee of 
five in each house on interstate co-operation.

51. See 10 State Gov*t, (March, 1937).



2» Each state to establish a Commission on Interstate Co
operation, to consist of the two standing committees in the 
legislature and five administrative officials appointed by 
the governor.

3. The state commissions to form a Council of State Gov
ernments, composed of three men from each commission; this 
Council to meet every two years. (In 1935 forty-two states 
sent delegates.)

4. The Council to have field men, whose only function is 
to aid state Officials whenever they desire to arrange any co
operative undertaking. These men to be called interstate sec
retaries for their respective regions. (One already at work 
for the region embracing New York, New Jersey, Pennsylvania, 
and Connecticut.)

5. The Council to maintain a central clearing house of 
research and information for the state governments. (Already 
established in Chicago on a small scale.)

6. The Council to establish a Central Secretariat to work 
with the field secretaries and serve as a medium for co-op
eration.

7. The Council to establish Interstate Commissions, each 
to work on some particular problem. (The one of interest here 
is the Interstate Commission on Conflicting Taxation.) The 
recommendations of these commissions to be put into effect by 
administrative rulings, uniform legislation, or interstate
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52

■t

compacts*
As a result of a proposal of the Interstate Commission on 

Conflicting Taxation a Tax Revision Council has been set up, 
of which Secretary Morgenthau is the chairman*  This is a 
recognition that both state and federal governments must co-op
erate for the establishment of a better integrated tax system.

The attitude of the Council, as expressed by the Executive
Director, is as follows:

“V/hene'fer a function can be satisfactorily exer
cised by a state government, it is better that it should 
be exercised by the state government, rather than by 
the Federal Government*  But when the exercise of a 
.function by state governments proves to be unsatisfac
tory, it should be transferred to the Federal Govern
ment, unless thereby new difficulties and new evils 
would be created which were more serious than those which the transfer was intended to cure," 53
The attitude of the Interstate Commission on Conflicting

Taxation is expressed as follows:
“After careful study, the Commission definitely ac

cepted the view that some degree of separation of sour
ces of federal and state revenues is desirable. It is 
expensive to provide duplicate federal and state gaso
line and tobacco tax administrative machinery*  The 
Commission also recognized that state and local govern
ments experience a sense of financial responsibility 
if they levy and administer their own taxes, which 
feeling of responsibility is lacking if another unit 
of government collects taxes for them to spend. Fin
ally, the Commission realized that administration of 
numerous taxes by the federal government would, ulti
mately, result in an undesirable increase in restric
tions on the states.

52. See Toll, Is Federal Centralization the Only Practicable Alternative? (1935) 8 Rocky Mt. L. Rev. 9.
53. Ibid.



"Largely on these grounds, the Commission sought 
specific points at which separation of sources of 
revenue might be operative. After conferring with 
taxation leaders in Congress, studying staff reports, 
and carefully deliberating pros and cons, the Commission unanimously proposed: (1) that the federal 
government should abandon gasoline taxation; (2) that 
no additional tobacco taxes should be adopted by the states for revenue purposes; (3) that Congress should 
reserve electric energy taxes for the exclusive use of 
the states; and (4) that since the federal government 
has imposed a heavy tax on beer, other units of gov
ernment should, refrain from levying heavy taxes on 
that beverage, unless needed for regulatory purposes.

"After careful consideration of a number of fac
tors the Commission decided to make no recommendation on the question of instituting a federally administered, 
state-shared sales tax." (Italics mine) 54
It has also been suggested that the principle of the es

tate tax credit clause be extended to other fields of taxation:
"A resolution adopted by tne Second Interstate 

Assembly, held in Washington, D.C., Feb.28—March 2, 
1935, provides: (1) That the Second Interstate As
sembly recommends federal enactment of legislation 
allowing a credit against the federal individual in
come tax for state Individual income taxes and other 
state and local taxes of a personal nature paid or 
accrued. (2) That a graduated plan be used to allow 
a substantial credit for lower incomes and a smaller 
for larger incomes, for example, about 75% of the 
aggregate of the credits for taxes on income below 
$10,000 and 25% on incomes above $10,000. The per
centage selected should provide a total credit of 
approximately $150,000,000. (3) That the additional
federal revenue to replace the federal credits al
lowed to taxpayers for state taxes be secured by 
some one or more of the following means: a. inclusion 
of dividend income in the federal tax base as com
pletely as other income; b. amendment of federal and 
state constitutions to permit the taxation of income 
from tax-exempt securities and of salaries of offi-

54. Tax Trinity (1935) 8 State Gov’t 143, 145. See also 
Heer, A State Shared Federal Sales Tax, Research Report for 
Interstate Commission on Conflicting Taxation (1934).



cial3 and employees of th# federal, state and local 
governments; c. reduction of personal exemptions, 
including elimination of earned income credit; d. al
lowance of personal exemptions and credits for dependents in terms of tax.*  55

Such a plan recognizes the national character of large in
comes, and tries to take care of that by allowing the Federal 
Government to collect much more from them than from smaller 
incomes. It also greatly relieves the small taxpayer who is 
practically relieved from payment of a federal income tax. 
However, it does not in any way straighten out the evil of 
double taxation of incomes.

When the estate tax credit was being debated in Congress,
Congressman Ramseyer, pointing out the national character of 
large fortunes, sought to have such graduations placed in the 
estate tax:

"Take Henry Ford, for instance. The whole United 
States has contributed, and contributes daily, to his 
fortune. If he should die, say worth $500,000,000, 
under the proposed bill before us, speaking in round 
numbers his estate would pay an estate tax of $103,000,000. 
With an 80% credit Michigan would get $80,000,000 and 
the federal government $20,000,000. Now the people of 
Michigan have not contributed to that fortune any more 
than the number of their population bears to the popu
lation of the entire United States. In that case, in 
fairness to all concerned, the credit should be re- * 4 

55. Perkins, State Action under the Federal Estate Tax Credit 
Clause (1935) 13 N.C.L.Rev. 271, 289, n.66; 8 State Gov’t, No.
4 (April, 1935). See also The Personal Income Tax and the 
Crediting Device, Research Report for Interstate Commission on Conflicting Taxation (1935); The Corporation Income Tax and 
the Crediting Device, ibid.; Edmunds. Extension of Rebate of 
Federal Taxes to the States (1933) 11 Tax Mag. 92; Seligman, 
The Fiscal Outlook and the Co-ordination of Public Revenues, 
Current Problems in Public Finance (1933) 261.



versed. I have thought of a three bracket arrangement. 
That is to say, a bracket up to $500,000 giving the 
state a credit of 75ft then a bracket from $500,000 
to $2,000,000 or $3,000,000, giving a credit to the 
state of 50ft and another bracket for that portion 
of the estate over $3,000,000, giving the state a credit of 25ft*  5®

As noted earlier, the Federal Government has practically 
deserted the practice of giving credits for state death taxes, 
and, further, such a plan does not remove jurisdictional 
squabbles between states.

Federal Taxation, Collection, and Distribution

There is nothing new about the proposal to have the Federal 
Bovernment collect certain taxes and share the proceeds with

57
the states. And, in 1933, Congressman Doughton of North Caro
lina introduced a bill (H.J.Rea. 546, San.10, 1933) in the 
House proposing just that in connection with the cigarette tax. 
The preamble stated that state taxes had impaired federal 
revenue, and that it was necessary to protect this revenue by 
a state and federal adjustment. It provided for a federal

56. 67 Cong. Rec. (1 25) 708, 965.
57. An early plan for a national taxing system, suggesting 

a constitutional amendment if necessary. Seligman, The Relations of State and Federal Finance (1909) State and Local Tax
ation — Third Annual Conference 213, 224. For more recent 
discussions of this subject, see Harg, Federal Tax Collections 
with Allocation of Share of Procedds to the States (1933) 11 
Tax Nag. 95; The National Tax Association Conference (1933) 
11 Tax Nag. 416; Seligman, The Fiscal Outlook and the Co-ord
ination of Public Revenues, Current Problems in Public Finance (1933) 261; Perkins, The Power of Congress to Levy Taxes for 
Distribution to the States (1934) 12 N.C.L.Rev. 326.
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A
tax of $3 per thousand on cigarettes manufactured or imported 
into the United States (present rate), one-sixth of the net
proceeds to he allocated to the states
lation every six months, provided that
any subdivision had levied any kind of

on the basis of popu-
neither the state nor
tax on cigarettes dur-

ing that period; nor had any prohibition on the manufacture
or sale or cigarettes to adults; nor had any law, ordinance, 
or statute contemplating such a tax at a later period. No 
action was taken on it although Doughton was chairman of the 
committee to which it was referred.

Also, there were Congressional hearings on this same prob-
58 

lem with respect to liquor taxes, in December, 1933, but the 
discussion came to naught because of the knotty problem of 
apportioning the proceeds among the states.

Such proposals attain the desired result, simplification 
of taxation, only if the states do not tax. Hence, their ad
vantages and disadvantages should be examined. As matters now 
stand, each state has its separate finance and tax programs, 
and the hasty inauguration of such a plan would probably wreck 
them, though that does not mean that careful study could not 
avoid that result. However, the states giving up their right 
to tax under such a program would have to have some definite

58. Joint Hearings on the Tax on Intoxicating Liquor, Ways 
and Means Committee and Senate Finance Committee, Deo. 11-14, 
1933. See also Federal State Liason (1934) 7 State Gov't, No. 
1; Heer, Splitting the Liquor Taxes (1933) 6 State Gov't, No. 
12.



assurance of a steady income from the Federal Government, be
cause their collection systems, at least for the taxes sur
rendered to the Federal Government, would atrophy and leave 
them without adequate means of collecting the revenue that 
would be needed if Congress suddenly left them in the lurch*  

A constitutional amendment would be needed, at least for this 
purpose, unless the states are going to have blind faith in 
the Federal Garernment. Such a situation is undesirable be
cause it would leave the door open for abuse and manipulation 
at some time in the future, and if such a thing ever occurred 
the states would be reduced to the status of mere counties, 
for even the most naive recognize the power of the one who 
holds the purse strings. Then, assuming that such a program 
is desirable and permissible, there is the difficult problem 
of allocating the proceeds of the taxes among the states*  It 
would not be too difficult to work out a satisfactory plan 
for the sales, fuel, liquor ana tobacco taxes; the revenue 
from them, after determining the fraction to be distributed 
to the states,could be apportioned among the states in pro
portion to the consumption in each state, and that should be 
satisfactory to all concerned*  And the eonsumption in each 
state could be approximated by requiring all manufacturers, 
producers, and wholesale distributors to file returns show
ing how much of each commodity has been distributed for con
sumption in a given state; while the tax itself could be 
imposed on manufacture or production in order to facilitate 
collection*
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However, the income and estate taxes present a much more 
difficult problem. As was pointed out earlier, large incomes 
and large fortunes are derived from the nation at large. But, 
under our present system, a few states derive much more from 
these taxes tnan they could hope to get under any national 
system with allocation on what would be a just basis, which 
would be on the basis of population. Hence, it seems that such

~ J a plan could not be made attractive enough to induce those 
states to give up their present advantage. However, even if 
the proceeds were to be distributed so as to give the states 
the same proportion to which they would be entitled under the 
present jurisdictional bases, conflicts between states and 
double taxation would be eliminated.

Heedless to say, the plan has so me advantages. First of 
all the cost of maintaining duplicate administrative machinery 
would be eliminated. The states could do away with the agen
cies now used for the collection of income, estate and inheri
tance, sales, fuel, liquor and tobacco taxes, while the in
creased federal administrative cost need not be very much. Thus 
more revenue would be available for useful purposes. Also, the 
jurisdictional difficulties previously discussed would not a- 
rise, and much money now wasted in litigation would be saved. 
And, if it can be accomplished, revenue would be distributed 
on a national basis. In the words of Professor Corwin:

•The argument ^That such a plan would be appressive 
to a few states which pay a large share of the taxes J 
ignores the fact that the vast proportion of the income 
referred to is drawn from the country at large, and



that so much of it is paid from a certain few states 
simply because the takers thereof -- whether individuals 
or corporations -- choose to reside or maintain their 
headquarters in these states. The fact is, as was 
pointed out by the United States Treasury Department in 
1922, *there is no way of ascertaining from income tax 
returns the amount of income earned in the separate 
States or the amount of tax paid on that basis.*"
By far the most important question in this connection is 

the legality of such a plan. Obviously it would depend upon 
the power of the Federal Government to make grants to the 
states, so it will be worth while to examine that subject, at 
least historically.

In 1802 Ohio was admitted to the Union and in exchange for 
grants of land to each township for schools, and other conces
sions, the state pledged to withhold its hand in taxation for 
a term of years as to land sold to settlers by the United

60 
States. Similar agreements were made with other states.
In 1817 Madison vetoed the "Bonus Bill" providing for federal
aid for an extensive program of highways and canals as outside 

61
the power of Congress. And in 1822 Monroe vetoed the "Cumber
land Road Bill" providing not only for federal appropriation 
but for toll-gate operation, on the ground that the power of 
appropriation ended with the outlay of money and drew after it

59. Corwin, National-State Cooperation -- Its Present Possibilities (1938) 46 Yale L.J. 599, 617.
60. See Corwin, The Spending Power of Congress (1923) 36 

Harv. L. Rev. 548, 570; Stearns v. Minnesota, 179 U.S. 223, 
244.

61. 1 Richardson, Messages and Papers of the Presidents,
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62
no further Jurisdiction. While, eight years later, Jackson 
▼etoed the "Maysville Road Bill" as local and not for national 

63
purposes. In 1832 a bill was passed providing for the distri
bution among the states of revenue derived from public lands, 
over much opposition on constitutional grounds, but Jackson
vetoed it. However, In 1836, he signed the bill depositing
the surplus with the states, theoretically to be repaid. Need- 

64
less to say, it has never been repaid. In 1859 Buchanan ve
toed the bill making land grants to the states for colleges

65 
devoted to agriculture and mechanics, but in 1862 the Morrill 

66
Act was passed for that purpose. In 1887, grants of money
were made to the states for educational purposes, but this

67 
money waB paid out of the proceeds from the public lands; and
in 1890 more money was appropriated from the same source for 

68
the same purpose. Then, in 1906, Congress stepped boldly from
behind the public lands theory and increased the appropriation,

62. Id. at 142.63. IcT. at 483.
64. See Perkins, The Power of Congress to Levy Taxes for Distribution to the States (1934) 12 N.C.L.Rev. 326. The money 

was to be paid to the states in instalments, but the fourth and 
last instalment was not paid. Virginia sued to recover it, but 
did not succeed. Bx parte Virginia, 111 U.S. 43.

65. 1 Richardson, Messages and Papers of the Presidents, 543, 
548.

66. 12 Stat. 503 (1862), 7 U.S.C.A. sec.301 (1926). A second
Morrill Act was passed in 1890. 26 Stat. 419 (1890), 7 U.S.C.
A. sec 321 (1926). See Horaok, Federal-State Cooperation for 
Social Security: The Grant in Aid (1935) 30 Ill. L. Rev. 292.

67. 24 Stat. 440 (1887).
68. 26 Stat. 417 (1890).

V
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69 70
to be paid, but of general Treasury funds; and again in 1907.
Since then the Federal Government has subsidized many activities 

71
in the states: the maintenance of nautical schools, maintenance 

72 73
of system of fire protection, agricultural extension work,
training of teachers in agricultural and industrial subjects

74 75
and home economics, vocational rehabilitation and education, 

76 
promotion of infant and maternity hygiene, and experiments in 

77
reforestation. And now the Federal Government has undertaken

78 
the gigantic social security program, with which it is to be

V

69. 34 Stat. 63 (1906).
70. 34 Stat. 1281 (1907). All pretence was dropped; Congress 

had justified previous grants on the theory of disposing of 
public lands, or the proceeds therefrom.

71. 36 Stat. 1353 (1911), 34 U.S.C. sec. 1122 (1934).
72. For fire protection *on  any private or State forest 

lands • . situated upon the watershed of a navigable river, * 
the grant being conditioned upon the state having a fire pro
tection law, and upon its matching the grant. 36Stat. 961 (1911), 
16 U.S.C. 8ec.563 (1934). In 1924 this was extended to cut-
over lands and to those watersheds from which water for domes
tic use for irrigation waB taken, but on the same conditions. 43 Stat. 653 (1924), 16 U.S.C. secs. 564, 565 (1936).

73. 38 Stat. 372 (1914), 7 U.S.C. secs. 341-348 (1934).74. 39 Stat. 929 (1917), 45 Stat. 1151 (1929), 48 Stat.792 
(1934), 20 U.S.C. secs. ll-15d (1934).

75. 41 Stat. 735 (1920). 43 Stat. 431 (1924), 46 Stat. 524 
(1930), 47 Stat. 448 (1932), 29 U.S.C. secs. 31-38 (1934).

76. 42 Stat. 224 (1921), 42 U.S.C. secs. 161-175 (1926). 
This act was sustained in Massachusetts v. Mellon, 262 U.S. 
447.

77. 45 Stat. 699 (1928), 16 U.S.C. sec. 581 (1934). Other 
grants, such as those for highways and national guard, have not 
been mentioned because they can be easily justified under the 
power to establish post roads, to regulate interstate commence, 
and to provide for the militia.

78. 49 Stat. 620 (1935), 42 U.S.C.A. secs. 301-1305 (1936). 
For interesting analyses and discussions of this Act, see Ho- 
rack, Federal-State Cooperation for Social Security: The Grant 
in Aid (1935) 30 Ill. L. Rev. 292; Legis. (1936) 24 Geo. L.J. 
665.



assumed all are familiar. Practically all of these activities 
can be traced back to the opening wedge provided by grants of 
public land, and show how definitely one step leads to another.

In practically all of the above-mentioned grants there 
have been some conditions imposed, ordinarily requiring state 
legislation and a matching of the federal funds. Such a course 
of action by the Federal Government has been held not to be co
ercive upon the states, though it was contended that the pur
pose of Congress was to induce the states to yield a portion 
of their sovereign powers, and that there was thus imposed 
upon the states an illegal and unconstitutional option either 
to yield to the Federal Government a part of their reserved 
rights or lose their snare of the money appropriated. The 
Court said;

"But what burden is imposed upon the States, un
equally or otherwise? Certainly there is none, unless 
it be the burden of taxation, and that falls upon the 
inhabitants, who are Within the taxing power of Con
gress as well as that of the States where they reside. 
Bor does the statute require the States to do or yield 
anything. If Congress enacted it with the ulterior 
purpose of tempting them to yield, that purpose may be 
effectively frustrated by the simple expedient of no>> 
yielding."
However, it must be remembered that only an appropriation 

measure was being attacked in that case, not a tax measure, for

79. Massachusetts v. Mellon, 262 U.S. 447, 482-483; in 
Frothingham v. Mellon, ibid., the Court held that no individual 
taxpayer had a sufficient pecuniary interest to question fed
eral appropriations. It is not thought that the case of United 
States v. Butler, 297 U.S. 1 (AAA case), affects the decision 
in Massachusetts v. Mellon, supra. For an interesting discus
sion of right of taxpayers to question local, state and feder
al spending, see Note (1936) 24 Geo. L.J. 974.



that may make a great difference.
A plan for federal collection and distribution of taxes 

must have state cooperation or it will fail. One way of ob
taining that cooperation is by making the proposal so attrac
tive that the states will be glad to act; the other is by 
means of coercion. As far as income and death taxes are con
cerned it is practically certain that no proposal can be made 
attractive enough to influence those states without whose co
operation the plan cannot succeed, i.e., those states where 
the majority of the large corporations, and large fortunes and 
incomes are located. Even conceding their willingness to co
operate, it is exceedingly doubtful that an act imposing a tax, 
with a provision that a certain part of it shall be distributed 
among those states which do not impose a similar tax, can be 
sustained. Such an act would be attacked not as an appropria
tion, but as a tax, and it must be assumed that it will be 
practically impossible to keep such an act from being tested.

The validity of such a tax is very doubtful. It would 
have to be sustained as a protection of federal revenue, or

80 
under the general welfare clause, and iyis thought that neither 
is sufficient. It has been suggested that the protection of 
federal revenue furnishes a sufficient basis; i.e., where both

80. U.S. Const., Art.I, sec. 8: "The Congress shall have 
Power to lay and collect Taxes, Duties, Imposts and Excises, 
to pay the Debts and provide for the common Defence and gen
eral Welfare of the United States; . ."



state and federal governments tax the same thing the taxes may 
amount to so much as to restrict the sale or use of that thing, 
thus impairing the revenue of both, as well as probably de
creasing the revenues from income taxation, and, hence the Fed
eral Government may tax and distribute the proceeds among the

81
states in order to protect its revenues. If the theory behind 
that assertion is sound, and the states refused to cooperate, 
the Federal Government could forbid the states to tax in cer
tain fields, but it is not thought that even the most ardent 
"Federalist*  would seek to uphold that proposition. Even Al
exander Hamilton was of the opinion that the Federal Govern
ment could not abolish state taxes on the pretence that they

82
interfered with federal taxes.

Do such a tax and appropriation provide for the general 
welfare? Unlike the grants in aid above discussed, this one 
is conditioned upon the states refraining from doing something, 
and the money is to be turned over to them to ao as they will, 
not for some specified purpose. This is not spending for the

81. Perkins, The Power of Congress to Levy Taxes for Dis
tribution to the States (1934) 12 N.C.L.Rev. 326.

82. The Federalist (1842 ed.) Ho. 31, at 138, 142. It is 
true that the decisions hold that debts due to the U.S. by a 
decedent or an insolvent person shall be paid first, thereby 
subordinating state tax claims to federal claims, for the pro
tection of federal revenue, on the theory that acts of Congress are the supreme law of the land (Art.Vl). See R.S. 3466, 31 
U.S.C.A. sec. 191 (1926); County of Spokane v. United States, 
279 U.S. 80. But only those laws made in pursuance of the Con
stitution are the supreme law of the land, and to imply such
a power, in the face of the Tenth Amendment, would be to do 
violence to the Constitution.



5
general welfare unless that phrase means whatever Congress de
sires it to mean, and the Supreme Court has said that such is 
not the case:

"The view that the clause grants power to provide 
for the general welfare, independently of the taxing 
power, has never been authoritatively accepted. Mr. 
Justice Story points out that if it were adopted 'it 
is obvious that under color of the generality of the 
words "to provide for the common defenoe and general 
welfare" the Government of the United States is, in 
reality, a government of general and unlimited powers, 

<4 notwithstanding the subsequent enumeration of specific
powers.' The true construction iB that the only thing 
granted is the power to tax for the purpose of provid
ing funds for payment of the Nation's debts and making provision for the general welfare." 83

"... The necessary implication from the terms of 
the grant is that the public funds may be appropriated 
'to provide for the general Welfare of the United 
States.' These words cannot be meaningless, else they 
would not have been used. The conclusion must be that 
they were intended to limit and define the granted powers to raise and to expend money." 84

V- And the Court went on to say that what constitutes the
"general Welfare of the United States" is a matter which rests 
with the courts for final decision. It is true that all of 
this is dictum, but it represents the latest word from the 
Court on the subject.

The alternative coercive method mentioned above is as fol
lows, and depends upon the validity of making the theory of

< 85
' the estate tax credit, sustained in Florida v. Mellon, work in

reverse: the Federal Government would levy a tax with a pro
vision for distributing a portion of the proceeds among those

83. United States v. Butler, 297 U.S. 1, 64.
84. Id. at 65.85. ITS U.S. 12.
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stages which did not levy a similar tax, but with another pro
vision for an increased rate of taxation in those states levy
ing such a tax. The estate tax credit has the effect of im
posing a heavier federal tax in those states without death tax
es, but it is, theoretically at least, uniform. The purpose 
of that law was to encourage state legislation, so the credit
ing device could be used effectively. Here the purpose of 
the proposal is to discourage state taxation, so the crediting 
device cannot be used, and affirmative discrimination is sought 
to be used to accomplish the same result. Such an act is bad

V

on its face, as lacking uniformity and as making an unreason
able classification, even under the language of the Court in 
Florida v. Mellon:

"The contention that the Federal tax is not uniform, 
because other States impose inheritance taxes while

• Florida does not, is without me£it. Congress cannot 
accomodate its legislation to the conflicting or dis
similar laws of the several States, nor control the 
diverse conditions to be found in the various States, 
which necessarily work unlike results from the enforce
ment of the same tax. All that the Constitution re
quires is that the law shall be uniform in the sense 
that by its provisions the rule of liability shall be alike in all parts of the United States.* (Italics mine)8”
And in the Head Money Cases:®7

*. . .A tax is uniform when it operates with the 
same force and effect in every place where the subject 
of it is found.*

86. Id. at 17.87. TT2 U.S. 580, 594.
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88

Also in Knowlton v. Moore:

"o . . there is a provision that all duties, im
posts, and excises shall be uniform — that is, to be 
laid to the same amount on the same articles in each

If the classification is reasonable, all that is required 
is that the tax be uniform as to the particular class, but no 

4 one can seriously contend that the exertion by a state of its
sovereign power to tax furnished a Sufficient basis for the 
imposition of a federal tax discriminating against its in-

89
habitants.

83. 178 U.S. 41, 106.
89. Whether or not there is a reasonable classification is 

a question under the due process clause of the Fifth Amendment. 
See Brushaber v. Union Pac. R. Co., 240 U.S. 1; ITicol v. Arnes, 
173 U.S. 521; Knowlton v. Moore, 178 U.S. 41; Rainey v. Uni
ted States, 232 U.S. 310.



CHAPTER IV 
A GENERAL PLAN

This country, has developed and grown until the problems 
facing it, especially the complicated problems of taxation, 
must be solved by whole-hearted cooperation among the states, 
and between the states and the federal Government. As pointed 
out earlier, centralisation of the taxing power is undesirable 
for many reasons, and it is unnecessary. In fact, as long as 
this country is to remain a federal state, which is a funda
mentally sound form of government, it should not be adopted

90 
except as a last resort.

Death Taxes
In this field uniformity, ana the elimination of interstate 

competition, jurisdictions!, squabbles and destructive double 
taxation are desirable results to be attained. Further, the 
states have had, and are having, great difficulty in making 
their diverse death tax systems function satisfactorily, while 
the Federal Government is not faced with such great difficul-

90. Thiels not a detailed tax plan. In order to obtain 
reasonably accurate figures, tax experts and accountants will 
have to calculate just what concessions will have to be made 
in each field ih order to arive at a result favorable to the 
taxpayers, as well as to the state and federal governments. 
Some of the suggestions may require state amendments, because 
state taxing power is limited both by federal and state con
stitutions. See The Taxing Power of the Federal and State 
Governments, Report to the Joint Committee on Internal Revenue Taxation (1936) 111.



ties; and as has been said it has practically stopped giv
ing credits for state death taxes. Hence, it is thought that 
the best solution is for the states to give up this form of 
taxation and let the Federal Government handle it exclusively. 
As a result, the federal revenue from this source would be 
increased, and the total death taxes paid by estates would be 
lowered, without any increase in federal rates. The states 
would suffer some loss of revenue, but that could be remedied 
by adjustments in other fields.

Income Taxes
Here again uniformity is desirable, as well as elimination 

of the taxation of the same income by different states. It is 
91 

suggested that the resolution of the Interstate Assembly be 
adopted, at least in part: that is, the extension of the credit 
device to the income tax field, with graduations favoring the 
lower incomes (the result of which would be a loss of some re
venue to the Federal Government, with an increase on the part 
of the states); amendments to state and federal constitutions 
to permit the taxation of salaries of officials of federal, 
state and local governments, except legislators, judges, and 
highest executive officers of state and federal governments 
(which would result in increased revenue for both without

91. See p. 24, supra. It should be noted that the Revenue 
Act of 1936 takes care of the taxation of dividends; also 
that there has been much agitation recently for legalizing 
the taxation of federal and state officers and employees.
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A
making anyone bear more than his share of taxation). There 
should also be an agreement among the states to tax income on
ly where earned, just as the states agreed among themselves

92 
concerning the taxation of intangibles. Some of the revenue 
lost here by the Federal Government would be balanced by the 
increase under the estate tax.

This plan could be extended to income of corporations for
4 the purpose of securing uniformity. Also, the Federal Govern

ment should allow the states to tax corporate income derived 
exclusively from interstate commerce; and for fairness to the 
corporations, some fair and uniform system of allocation of 
interstate income among the states should be worked out. In 
the Council of State Governments the machinery for such coop- 
eration is being developed.

Sales and Fuel Taxes
Since the states have taken over the sales tax field, the 

Federal Government should stay out of it, but should cooperate 
with the states in order to make their taxes effective. An 
effective sales tax program could be worked out as follows: 
1. Tax on retail sales within the state.

I 2. Tax on use of goods bought outside the state (intrastate sale
in other state), making an allowance for taxes paid in that 

state, aS provided in the Washington law discussed earlier.

92. See Lowndes, Jurisdiction to Tax Debts (1931) 19 Geo. 
L.J. 427.



3. Tax on use of goods bought in interstate commerce, but not 
bought as a result of a solicited order*  (The state where 
the goods are sold could not tax the sale, because it would 
be an interstate sale which Congress has not permitted to

93
be taxed.)

4. Non-discriminatory tax on privilege of soliciting orders 
within the state for sales to be male in interstate corn**  

merce, measured by resulting sales, the place of destina
tion being the only state allowed to tax, but no tax to be 
allowed when the sale is to a merchant or manufacturer for

94 
resale.

Under this plan state sales taxation would produce more revenue 
without any increase in rates.

93. However, the state of production might have laid a pro
duction tax measured by sales, even though some of sales were 
in interstate commerce. Interstate Transit Co. v. Lindsey, 
283 U.S. 183; American Mfg. Co. v. St.Louis, 250 U.S, 459. It 
should also be noted that use taxes present great administrative 
difficulties, especially where goods come into the state bb a 
result of mail orders. It might be hard to locate the goods.

94. This would require an act of Congress permitting taxa
tion of sales in interstate commerce, and this can be done, re
lying on the language of the Supreme Court in In re Rahrer, 140 
U.S. 545, upholding the Wilson Act, 26 Stat.$13 (1890), 27 U.S. 
C.A. sec. 121 (1936); Clark Distilling Co.' v. Western Md.R.Co., 
242 U.S. 311, upholding the Webb-Kenyon Act. 37 Stat. 699 (1913) 
reenacted without change, 49 Stat.877 (1935), 27 U.S.C.A. sec. 
122 (1936); Whitfield v. Ohio, 297 U.S. 431, upholding the Hawes 
Cooper Act, 45 Stat.1084 (1929), 49 U.S.C.A. sec. 60 (1936); and 
Kentucky Whip & Collar Co. v. Illinois C. R. Co., 81 L.ed. (adv. op.) 183, upholding the Ashurst-Sumners Act, 49 Stat.494 (1935), 
49 U.S.C.A. sec.61 (1936). See Perkins, The Sales Tax and Tran
sactions in Interstate Commerce (1934) 12 N.C.L.Rev.99; Lavery 
and Maxson, State Sales Taxation and the Commerce Clause (1936) 
10 U. of Cin.L.Rev. 351; Lowndes, State Taxation of Interstate Sales (1934) Proceedings, National Tax Ass'n 139.



As for fuel taxes, it is recommended, that the Federal Gov
ernment withdraw from the field in favor of the states. Under 
their present systems the states can tax all of the fuel used 
in the states, and a withdrawal tax will cover that fuel brought 
into the state and later used in interstate commerce. The lat
ter being true, there is no occasion to import gasoline into 
a state in order to avoid the tax, so the possibility of double 
taxation is not alarming. And it is not thought necessary to 
remove the ban on taxation of fuel used by government instru
mentalities.

Tobacco Taxes
First of all, it is suggested that the states leave the 

field of tobacco taxes, particularly those on cigarettes, to 
95 

the Federal Government. Only eighteen states have taxes on 
tobacco, and of these only Alabama, Connecticut, Georgia, Kan
sas, South Carolina, Tennessee and Texas do not have sales tax
es on which to make up some of the revenue which would be lost 
by giving up the tobacco taxes, so they would suffer a heavier 
loss than the others. This loss could be made up in part from 
the income taxes, and, if the revenue was absolutely essential, 
taxes could be laid upon something else, for it would be better

95. In some states, Arkansas for instance, the combined fed
eral and state tax on a package of cigarettes is 11/. As a re
sult, the sale price is 18/ or 20/, which means that, aside 
from the tax, the value of the article is 7/ or 9/, which in
cludes profits of manufacturer, wholesaler and retailer. Heed
less to say, the sale of manufactir ed cigarettes is reduced.



to do that than to overburden one commodity with taxes

Liquor Taxes
The Federal Government imposes heavy taxes in this field, 

and so do many of the states. Also, since the passage of the 
Twenty-First Amendment the states can regulate and tax liquor

96 
and the liquor business very mpch as they please. It is prob
ably advisable, therefore, to leave both taxing authorities 
in this field. However, the states and Federal Government, 
through the Tax Revision Council, should work out some agree
ment in order to prevent the overburdening of the liquor in- 
distry, having in mind always the various regulatory measures 
of the several states.

96. State Bd. of Equalization of California v. Young’s Market, -- U.S. -- (Nov. 9, 1936) (tax on importation of beer in
to state). See Recent Decision (1937) 25 Geo. L.J. 473.


