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THE APPROPRIATE BARGAINING UNIT UNDER THE NATIONAL
LABOR RELATIONS ACT

Chapter I

History of "Appropriate Unit" provision of the Act

1« Legislative predecessors

Section 9 (b) of the National Labor Relations Act^ pro

vides that:

"The Board shall decide in each case whether, 
in order to insure to employees the full benefit 
of their right to self-organisation and to collec
tive bargaining, and otherwise to effectuate the 
policies of this act, the unit appropriate for the 
purposes of collective bargaining shall be the em
ployer unit, craft unit, plant unit, or subdivision 
thereof."

The legislative history of this section of the Act indi

cates that the framers of the legislation had very positive ideas as 

to the scope of the authority given to the National labor Relations 

Board^ by the terms of the section and the purposes for which the 

authority was given, but it is highly improbable that any of the leg

islators concerned with the drafting of the statute foresaw the 

schism which was to ocour in-the ranks of labor and the head-on clash

1 49 Stat. 449, 461 (1935). Hereinafter referred to as the 
N. L« R. A. or the Act.

2 Hereinafter referred to as the N. L. R. B. or the Board. 
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which was to follow between the American Federation of laborand 

the Congress of Industrial Organizations.2 in any event, whether or 

not the legislators possessed ocoult powers Of clairvoyance, the 

N. L. R. B. was clothed with such power by the section that it is a 

sort of master potter moulding the forms and shaping the patterns of 

the opposing factions in the internecine struggle now being waged in 

the ranks of organized labor.

The fact that the legislators concerned with the drafting 

of the Act in all likelihood did not contemplate the outbreak of 

civil strife in the rankB of labor does not mean that they were not 

fully cognizant of the importance of the complexity of the problem 

of fairly selecting the units into which Employees should be grouped 

for purposes of collective bargaining. It is a popular misconcep

tion among a great many people that the N. L. R. A. was the Federal 

Government’s first venture into the troubled waters of labor rela

tions; however, such is not the case. The N. L. R. B. was created 

not as a completely new experiment in the field of labor relations 

but is a result of the cumulative experiences of many years during 

which various ways to deal with labor relations had been tried by 

the Federal Government.

1 • Hereinafter referred to as the A. F. of L.

2 Hereinafter referred to as the C. I. 0. Prior to the Pittsburgh 
convention of November 18, 1938, the Committee for Industrial 
Organization.
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One of the earliest examples of an administrative body 

whose funotion was to adjust conflicts between capital and labor dur

ing a time of great stress was the National War labor Board, which 

was created by President Wilson in the spring of 1918, with William 

Howard Taft and Frank P. Walsh as joint chairmen. That Board advo

cated the shop committee unit of collective representation in indus

tries where unions had little strength, and imposed a duty on 

employers to negotiate with the committee’s chosen representatives.^- 

With this exception, however, the Board permitted the self-expression 

of labor in determining its own bargaining form, and promulgated as 

one of its principles a clause reading as follows:

’’The right of workers to organize in trade 
unions and to bargain collectively through chosen 
representatives is recognized and affirmed. This 
right shall not be denied, abridged, or interfered 
with by employers in any manner whatsoever.”2

The Railway Labor Board, in the administration of the 

Transportation Act of 1920,1 2 3 contributed considerable to the develop

ment of the problem of labor's bargaining form. In a decision 

concerning a dispute between a trade union and a railroad the Board 

set forth certain ’‘working rules” and ordered conferences between the 

1 Report of Secretary of National War Labor Board to Secretary of 
Labor for Twelve Months Ended May 31, 1919, 61.

2 Principles and Rules of Procedure, National War Labor Board.

3 41 Stat. 456.
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railroad and the employees involved in the dispute, which confer

ences should be consistent with such rules. In setting forth its 

working rules, the Board stated;

"The majority of any craft or class of em
ployees shall have the right to make an agreement 
which shall apply to all employees in such craft 
or class. No such agreement shall infringe, how
ever, upon the right of employees not members of 
the organization representing the majority to 
present grievances either in person or by repre
sentatives of their own choice."1

The Board thus recognized that the terms "craft" or "class" are de

scriptive of the forms of bargaining units and recognized the prin

ciples of self-expression and majority rule. To some extent, the 

principles set forth in these working rules find their modern coun

terpart in section 9 (b) and also in section 9 (a). The Railway 

Labor Act of 1926^ and subsequent amendments expanded the principles 

originally set forth as a part of the Board’s working rules and em

phasized the element of self-organization of employees.

The National Labor Board was the government's next sortie 

into the field of labor relations. This Board, which was appointed 

by the President on August 5, 1933, was created under Section 7 (a) 

of the National Industrial Recovery Act1 2 3 and, while short-lived, it 

1 International Association of Machinists, et al., v. Atchison, 
Topeka and Santa Fe Railway Company, et al., 2 Dec.
U. S. R. L. B., 87, 96 (1921).

2 44 Stat. 577 (1926).

3 48 Stat. L. 198 (1933).
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encountered numerous cases in which the problem of the appropriate 

form of collective representation was a very live issue. The Board 

in its early decisions was a strong advocate of self-expression on 

the part of employees in choosing the appropriate unit. In the 

Budd case^ the Board made the following statement, which is indica

tive of its attitude toward the problem:

’’Whether representation should be by plant 
or department is a matter which concerns prima
rily the employees themselves. In a plant the 
size of this company, the workers may feel that 
they can best be represented when they organize 
on the basis of departments. It is not for the 
employer or for this Board to dictate the type 
of organization which should be established.”

Subsequently, in the National Lock Company case® the Board rejected 

the contention of the employer that labor organizations must be 

confined to separate departments of the establishment, stating:

’’There is no requirement that the organiza
tion which is set up shall follow the depart
mental lines of any plant. Organization and 
representation are matters which concern the em
ployees exclusively. The employer has no right 
to initiate a plan or organization, or to parti
cipate in any way, in the absenae of any request 
from the employees, in their designation of rep
resentatives and their self-organization.” 4

1 Edward G. Budd Manufacturing Company, 1 N. L. B. (old) 58, 
Dec. No. 146 (1933).

2 Id. at p. 61.

3 IN. L. B. 15, Dec. No. 52 (1934).

4 Id. at p. 19.
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Throughout its existence the Board clung to this principle of the 

right to self-expression of labor in choosing its form of repre

sentation, and its faith in the principle seems justified by the 

importance which the present N» L. R. B. attaches to this factor 

when confronted with the problem of determining the unit appropri

ate for collective bargaining purposes.

The immediate predecessor of the N. L. R. B. was the old 

National tabor Relations Board which was created by Executive Order 

on June 29, 1934. With respeot to the functions of this Board, the 

President in a press release on the Executive Order! which created 

the Board stated that it

"* * * establishes upon a firm statutory basis 
the additional machinery by which the United 
States Government will deal with labor rela
tions, and particularly with difficulties aris
ing in connection with collective bargaining, 
labor elections, and labor representation.’^

In its decisions in cases involving the question of the 

appropriate unit, this Board contributed substantially to complet

ing the mosaic which makes up the pattern of collective bargaining. 

The decision of the Board in the HoudeS case is indicative of the

1 Executive Order No. 6763, June 29, 1934.

2 See Report of Hearings Before Committee on Education and labor 
on S. 1958, 74th Cong., 1st Sess. (1935) 72, et seq.

3 Houde Engineering Company, 1 N. L. R. B. (old) 35, Case No. 12 
(1934).
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Board's early concept of the factors to be considered in determin

ing the appropriate unit, which factors were, (1) the extent to 

which the result of the group’s efforts is the finished product or 

service sold by the enterprise; (2) the degree to which the group 

is separately dealt with for other purposes, such as management and 

supervision, routine employment contacts, accounting, and existing 

plans for collective bargaining; (3) the extent to which its mem

bers are engaged in a distinct occupation, such that in common con

templation or labor tradition they constitute a craft, and in prac

tice are not interchanged with workers of other groups•

In the Tubize-Chatillon easel the Board (old) was faced 

with the problem of determining whether the knitting and dyeing 

departments should be treated as separate units, or whether the en

tire plant should be considered as the unit. In deciding the case 

the controlling factors were the historic practice in the plant of 

treating the two departments as one for administrative purposes and 

the function of the departments within the plant.

The experience and opinions of the old Board provided an 

excellent background for legislative reconsideration in connection 

with the new labor relations regulatory measures proposed by

1 1 N. L. R. B. (old) 30, Case No. 19 (1934) 
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Senator Wagner in 1934 and 1935. From this legislative reconsider

ation there finally evolved the National Labor Relations Act of 

1935 which was enacted on July 5, 1935.1

2. Congressional history

As stated above, although the framers of section 9 (b)

of the N. L. R. A. may not have foreseen the breach in the ranks of 

labor and the subsequent formation of the C. I. 0., they were well 

aware of the importance of the section. Needless to say, therefore, 

the section did not spring forth full blown but traveled a rough and 

rocky road through committee hearings and debates in both houses of 

Congress.

At a hearing on the proposed legislation before the Senate 

Committee on Education and labor, Mr. Francis Biddle, then chairman 

of the old N. L. R. B., in reply to a question as to what power the 

new Board should have in determining the appropriate bargaining unit , 

replied, in parts

"♦ * ♦. To lodge the power of determining 
this question with the employer would invite 
unlimited abuse, and gerrymandering of districts 
would defeat the aims of the statute. If the em
ployees themselves could make the decision with
out proper consideration of the elements which 
should constitute the appropriate units they 
could in any given instance defeat the practical

1 49 Stat. 449 (1935) 
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significance of the rule; and, by breaking off 
into small groups, could make it impossible for 
the employer to run his plant.”1

In response to a question by Senator LaFollete, Mr. Biddle agreed 

that It -would also be possible for the new Board to gerrymander 

districts, but that this procedure was the lesser of the evils in

volved. In this connection he stated:

’’Moreover, any arbitrary act of the Board in 
selecting the unit is subject to check on review 
by the court. It is impossible, however, to lay 
down a definite rule for the determination of the 
appropriate unit, for such an attempt would re
sult in rigidity and confusion. The whole system 
of industrial control and development depends on 
flexibility, and such considerations must be taken 
into account as the question of management and 
supervision, routine employment contracts, exist
ing plans of collective bargaining, and the dis
tinctiveness of the occupation.”2

The debates in both houses are particularly illuminating 

as to the attitude of the legislators toward section 9 (b). in 

reading the record of congressional debates it is not always possi

ble, of course, to catalog the real attitudes of the various speak

ers by reference only to the written word; however, it is clear from 

the record that there were certain misgivings and considerable mis

apprehension as to the prospective administration of section 9 (b)

1 See Report of Hearings Before Committee on Education and Labor 
on S. 1968, 74th Cong., 1st Sess. (1935) 82-83.

2 Id. at 83.
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of the Act as it was proposed.1 Many of the legislators manifested 

ooncern as to the soope and size of the units to be designated,that 

is, whether a unit might embrace one or more employers; and also as 

to the manner in which the minority of employees in a particular 

unit would be represented.

As originally introduced by Senator Wagner on February 28 

(calendar day, March 1), 1934, the bill provided:

"The Board shall decide whether eligibility 
to participate in elections shall be determined 
on the basis of employer unit, craft unit, plant 
unit, or other appropriate grouping.”2

Prior to its reintroduction the following year, the bill 

had been altered and revamped considerably, and section 9 (b) then 

read:

"The Board shall decide whether, in order 
to effectuate the policies of this Act, the 
unit appropriate for the purposes of collective 
bargaining shall be the employer unit, craft 
unit, plant unit, or other unit."3

Representative Connery introduced a companion bill in the 

House on February 28, 1935.^ The bills were committed, respectively, 

to the Senate Committee on Education and Labor and the House Com

mittee on Labor. 1 2 3 4

1 See 79 Cong. Rec. 7672 et seq. (1935).

2 S. 2926, sec. 207 (a), 73rd Cong., 2d Sess. (1934).

3 S. 1958, sec. 9 (b), 74th Cong., 1st Sess. (1935).

4 H. R. 6288, 74th Cong., 1st Sess. (1935).
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Both the Senate committee and the House committee re

ported section 9 (b) without changes however, the bill was recom

mitted and was reported out the second time amended to read as it 

does in the statute, except that in the place of the last three 

words there appeared the words “or other unit."I

"When the measure came on the floor of the House, Repre

sentative Ramspeck offered an amendment to add to section 9 (b) 

the words ’’Provided, that no unit shall include the employees of 

more than one employer.This amendment was adopted by a vote 

of 127 to 87; however, the bill was committed to the joint Confer

ence Committee which compromised on the form in which the section 

was finally enacted.

1 H. R. Rep. Ko. 1147, 74th Cong., 1st. Sess. (1935).

2 See 79 Cong. Rec. 9727-28 (1935).
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Chapter II

Types of Cases Requiring Determination of Appropriate Unit

The N. L. R. B. is required to determine the appropriate 

unit in two general types of casest (1) Cases involving petitions 

for certification of representatives, pursuant to section 9 (c) of 

the N. L. R. A., and (2) cases involving complaints charging that 

an employer has refused to bargain collectively with representatives 

of his employees, in violation of Section 8 (5) of the N. L. R. A. 

In each of these instances, a finding as to the appropriate unit is 

indispensable to the ultimate decision.^- It is apparent that a cer

tification of representatives would be meaningless in the absence 

of a finding defining the unit to be represented. An employer has 

no duty under the Act to recognize a union which does not represent 

a majority of the employees in an appropriate unit. Therefore, a 

complaint alleging that an employer has refused to bargain collec

tively with the representatives of his employees may be sustained 

only if such representatives were designated by employees in a unit 

appropriate for the purposes of collective bargaining.

1 See Third Annual Report of the N. L. R. B. (1938), 156-7
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Factors Considered by the N. L. R. B. 
in Determining the Appropriate Unit

The statute falls to specify any objective criteria by 

which the various possible employee groupings in a given case might 

be evaluated in order to insure to employees their full right to 

collective bargaining. The Board, therefore, has a very broad dis

cretion in the matter and may decide the question on the basis of 

standards of its own devising. In this connection the Board has 

stated that the complexity of modern industry, transportation, and 

communication, and the numerous and divers forms which self

organisation among employees can take and has taken, preclude the 

application of rigid rules to the determination of the unit appro

priate for the purposes of collective bargaining.1 This statement, 

based on the Board’s experience of several years, corroborates the 

observation made by Mr. Biddle at a committee hearing on the then 

proposed legislation when he enqohasized the need for flexibility in 

the rules governing the determination of the appropriate unit.1 2

As pointed out above, the N. L. R. A. provides no statu

tory clues which might reveal the nature of the units to be desig

nated. In the absence of statutory definitions, the N. L. R. B. 

1 Id. at p. 157.

2 Supra Note 1, p. 7.
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has exercised a wide latitude of freedom in its findings. Various 

considerations are involved in the cases and no particular consid

eration standing by itself has been controlling. Experience has 

shown, however, that certain elements in each case are singled out 

as having special significance.

The N. L. R. 3. has listed the following factors as those 

to be considered in the determination of the appropriate units com

munity of interest among employees, craft homogeneity or differ

ences, functional coherence, geographical differences, history of 

established labor organizations with employerP history of collec

tive bargaining relations in the industry, eligibility for member

ship in labor organizations, occupational differences, organization 

of business, wage differentials, hourly differentials, licensing of 

personnel, and differences in degree of skill. The importance of 

any one of these factors has never been objectively stated and the 

weight they carry in shaping the decisions of the Board cannot be 

precisely determined. Judging by the frequency with which the 

N. L. R. B. mentions them in its findings and conclusions, however, 

it appears that the considerations which may be included in the 

principles described below are deemed by the Board to be of primary 

importance.
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prior Bargaining History in the Industry Generally and Between 
the Particular Employer and His Employees

The Board, since its inception, has been extremely reluc

tant to disturb any pattern of labor organisation which has been 

deeply imbedded by the history, of collective bargaining with the 

particular employer,! or by the history of collective bargaining in 

the industry at large.2 in this connection the Board has stated 

that the form which self-organization has taken among the employees 

involved in a proceeding, or among workers similarly situated, is 

one of the most significant factors in determining the appropriate 

unit, and that self-organization which has resulted in successful 

collective bargaining in the past can be relied on as a guide for 

future collective bargaining. Thus the Board utilizes the experi

ence of the employees themselves and, not unwisely, proceeds on the 

premise that collective bargaining is facilitated by adhering to 

the methods of the past, in the absence of any indication that a 

change in these methods has become necessary.

1 See Whittier Mills Co., 3 N. L. R. B. 389 (1937); Gulf Oil Corp., 
4 N. L. R. B. 133 (1937); Utah Copper Co., 7 N. L. R. B. 928 
(1938).

2 See Sheba Ann Frocks, 3 N. L. R. B. 97 (1937); Pacific Greyhound 
Lines, 4 N. L. R. B. 520 (1937); Westinghouse Electric & Mfg. Co., 
10 N. L. R. B. 68 (1938).
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In Matter of Biles-Coleman Lumber Company,1 a question 

arose as to whether logging-camp employees should he included in one 

appropriate unit with men at the respondent’s sawmill and factory at 

Omak, Washington. In holding that they should not, the Board stated] 

"A most important consideration in deter
mining an appropriate unit in this case is the 
history of collective bargaining among the re
spondent's employees. The only employees of 
the respondent who have at any time organised 
for the purpose of collective bargaining are 
the employees at the Omak plant * ♦ it is 
also significant that the respondent did not 
object to the unit claimed by the union during 
its negotiation with the union, but has for 
the first time raised the question in this pro
ceeding. ”2

The existence of a contract between an employer and a

labor organisation, while not a controlling factor, is a guide to 

the praotice which has been followed in labor relations with the 

employer.3

In Matter of American Oil Company,4 where it was held that 

the company's employees at two of its plants constituted one rather 

1 Matter of Biles-Coleman Lumber Company and Puget Sound District 
Council and Sawmill Workers, 4 N. L. R. B. 679 (1937).

2 Id. at 688.

3 Matter of General Mills, Inc., and Flour, Feed, and Cereal Work
ers Federal Union No. 19184 and Waited Grain and Cereal Workers, 
Local No. 240, 3 N. L. R. B. 730 (1937); Matter of Pittsburgh 
Plate Glass Company and Federation of Flat Glass Workers of 
America, 4 N. L. R. B. 193 (1937).

4 Matter of American Oil Company and Oil Workers' International 
Union, 7 N. L. R. B. 210 (1938).
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than four appropriate units, the Board, noted that the company had 

bargained with the union on the basis of a single unit at oertain 

of its other plants, indicating that the company had itself recog

nized the appropriateness of a single unit.

As a matter of actual practice, the Board has striven in 

so far as possible to give effect to the desires of the employees 

themselves in the determination of the appropriate unit and has 

given great weight to this factor, especially as manifested by ef

forts at self-organization.

In Matter of Boorum and Pease Company,1 the Board stated:

”It does not appear that any labor organi
zation other than the United States claims to 
represent employees of the company. By their 
method of self-organization, the employees have 
indicated their free choice as to the appropri
ate unit and no cogent reason has been advanced 
for selecting a different unit."2

In giving weight to the forms of self-organization the

Board has considered the fact that certain groups of employees have 

been excluded by a union in its organization as tending to indicate 

the propriety of their exclusion from a unit,1 2 3 and it has considered

1 Matter of Boorum and pease Company and United Paper Workers 
Local Industrial Union No. 292, affiliated with the C. I. 0., 
7 N. L. R. B. 486 (1938).

2 Id. at 489.

3 See Matter of Hoffman Beverage Company and Joint Local Executive 
Board of International Union of United Brewery, Flour, Cereal, 
and Soft Drink Workers of America, 3 N. L. R. B. 584 (1937),- Mat
ter of U. S. Testing Co., Inc., and Federation of Architects, 
Engineers, Chemists 4 Technicians, C. I. 0., 5 N. L. R. B. 696 
(1937).
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the fact that such groups have been included by a union, and have 

shown their desire to be organized by joining the union, as tend

ing to support their inclusion in an appropriate unit.l

The principle thus exemplified works in reverse as well, 

however, and the fact that certain employees have indicated their 

desire not to be included with other employees in a single unit 

has been given weight by the Board.

Functional Coherence

The principle of functional coherence has often been

cited as justification for sustaining the contention of industrial 

unions that an industry-wide unit is the appropriate unit'for pur

poses of collective bargaining. The Board's attitude with respect 

to the factor of functional coherence in determining the appropri

ate unit has been expressed as follows:

"The functional coherence and interde
pendence of the various departments in mass
production industries has often impelled the 
Board to treat all of the production and 
maintenance employees of a given company as 
a unit* ♦ ♦ ♦. It should be noted, however, 
that the similarity of the nature of the work 
of production employees * * * is not the sole 

1 See Matter of Goodyear Tire and Rubber Company of California 
and United Rubber Workers of America, Local 131, 3 N. L. R. B. 
431 (1937); Matter of Daily Mirror, Inc., and The Newspaper 
Guild of New York, BN. L. R. B. 362 (1937).
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reason for providing for the industrial form 
of collective bargaining. Functional interde
pendence between the various departments of a 
plant may lead to the same result, even where 
there is some difference between the skill re
quired in those departments.1

In the New England Transportation case, one of the ear

lier cases involving the question* the Board said:

“While the interests of the mechanical em
ployees are not so dissimilar from those of the 
bus and truck operators as to prevent their be
ing considered as one unit under appropriate 
circumstances, they are sufficiently diverse to 
permit the mechanical employees of the respond
ent properly to consider themselves a separate 
unit for collective bargaining.“3

In Matter of Columbia Broadcasting System, Inc.,4 the com

pany operated a nation-wide broadcasting system. One union claimed 

that the company’s radio technicians and engineers in New York con

stituted an appropriate unit, while another union contended that a 

unit limited to one portion of the company’s system was not appro

priate. In sustaining the latter contention, the Board said:

"As is generally true in the communications 
industry, and in radio broadcasting in particu
lar, the work at the various stations must be 

1 See Third Annual Report of the N. L. R.» B. (1938) 191.

2 1 N. L. R. B. 130 (1936).

3 Id. at 136.

4 Matter of Columbia Broadcasting System, Inc., and American 
Telegraphists Association, 6 N. L. R. B. 166 (1938).

r,?
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perfectly coordinated. To distribute satisfac
torily radio programs to an international audi
ence requires instantaneous functional coherence 
throughout the Company's system. Such coherence 
is made possible by constant intercommunication 
among the technicians and engineers by direct 
wires connecting the stations. The elimination 
of time and distance by the use of radio and the 
wire line results in all the technicians associ
ated with a program, wherever located, working 
together as a closely coordinated unit."I

In investigating the question of functional coherence in a 

particular case, the Board interests itself in the actual operation 

of the department or plant and the relationship existing between the 

work of the employees involved, and if the facts demonstrate inter

dependence of operations the Board holds that such interrelation of 

work tends to support a finding of one unit: departmental if the 

interrelated work is between sections of a department? and a plant 

unit if the work of the various departments is shown to be interde

pendent .

Thus the Board has held that the functional coherence

which exists between workers engaged in a company’s mining and plant 

operations, and at work in the related service departments, demon

strates clearly a mutuality of interest among such workers as employ

ees, and, while the interdependence in work function between these 

workers and the employees (sanitary workers, janitors, town watchmen, 

telephone operators, miscellaneous laborers, etc.) engaged in the 

1 Id. at 1J9
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management of the company-owned town where the workers lived was not 

so marked, that in view of the economic relationship existing between 

the town and the company’s mining and plant operations, bb well as 

the conqsany’s control of the town, a sufficient common interest re

garding wages, hours, and working conditions existed among all such 

employees as to warrant their constituting a single bargaining unit.l 

The Board has also held that the production and maintenance 

employees of the plants of a parent company and a subsidiary company 

whose operations comprise a single, continuous production operation, 

constitute an appropriate unit.2

It might be pointed out that the Board is consistent in the 

application of the principle and has frequently ruled that a total 

lack of functional coherence between two departments of a company 

tends to indicate that a single unit is not appropriate.3

Geographical Considerations

Generally, where physical separation of plants under com

mon ownership indicates independence of operations and lack of 

1 Matter of American Cyanimid Company and United Phosphate Workers• 
Union No. 22036, A. F. L., 19 N. L. R. B. 1026 (1940).

2 Matter of Shenango Penn Mold Company, Shenango Furnace Company, 
and Steel Workers’ Organising Committee, 19 N. L. R. B. 328 
(1940). In this case the plants were in close proximity to each 
other, were under common ownership and management, and had iden
tical wage policies.

3 Matter of Gulf Oil Corporation and Gulf Employees Association of 
New England, 19 N. L. R. B. 334 (1940).
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coherence with the employees of the plant, the Board will treat each 

as a separate unit. For example, the Board has held that geographi

cal considerations justify a separate unit for employees at a com

pany's plant, excluding employees in its distribution branches} the 

exclusion of employees in a branch sales office} and the exclusion 

from a plant unit of men who spend most of their time installing ma

chinery away from the plant.

It is to be noted, however, that where it appears that the 

geographical considerations are not such as to require the division 

of employees into separate units, such division will be made when 

the state of the employees' self-organization indicates its propriety. 

In Matter of Consolidated Paper Company,I the Board saids

"We have given consideration to the con
tention of the Company for a .single unit com
posed of the employees at its five plants. 
"While such a unit might reasonably be consid
ered appropriate for the purposes of collec
tive bargaining, we are of the opinion that it 
is not appropriate at the present time, under 
the circumstances of this case. The two large 
Monroe Plants, North and South Divisions, com
prise the bulk of the respondent's employees 
and are unorganized. Thus far organization 
has extended to only the three smaller plants. 
No reason appears why the employees at the 
smaller plants should be denied the benefits of 
the Act until the employees at the two large 
plants are organized.”2

1 Matter of Consolidated Paper Company and Local Industrial Union, 
Locals 1001 and 1006, C. I. 0., 21 N. L. R. B. 116 (1941).

2 Id. at 120.
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This case clearly exemplifies the often-expressed determination of 

the Board to see that no group is denied the benefits of collective 

bargaining.

Community of Interest

It -will be observed that, generally speaking, the elements 

considered in connection with functional coherence will coincide 

with those which constitute community of interest. The Board has 

stated that in determining the appropriate unit its chief object is 

to join in a single unit only such employees, and all such employees, 

as have a mutual interest in the objects of collective bargaining. 

The factors which are controlling in determining the existence of or 

nonexistence of a community of interest among employees are: nature 

of work, wages, skill and working conditions.

It is reasonable to conclude that persons engaged in per

forming the same type of work will generally have the same problems 

with regard to hours, wages, and other conditions of employment. It 

is thus logical that such persons should be enabled to bargain col

lectively as a single unit. In determining mutuality of interest 

by the test of the character of the working conditions of the 

employees involved, the Board, as a matter of general practice, is 

guided by realities, and has, perforce, resolved the question by 

the nature of the work performed. It recognizes that the nature of 
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the work to be performed sets the standard of the skill required to 

perform it; that the degree of skill required sets the standard of 

the wages to be paid; and that the actual working conditions are 

controlled by the nature of the work. All of these elements are con

sidered in determining the appropriate unit.

In Matter of John Minder & Son, Inc.,1 the union seeking

the designation of an appropriate unit urged that the unit be limited 

to employees engaged in the manufacture of meat products, which would 

result in the exclusion of shippers, truck drivers, and clerical em

ployees. The Board ruled in favor of this contention, sayings

’’The record is clear that the employees in 
the unit advooated by the Union, being primarily 
engaged in the manufacture of meat products, are 
differentiated in skill and experience from the 
balance of the respondent's employees who are 
primarily engaged in tasks unrelated to the manu
facturing prooesa, and who are, therefore, not 
eligible for membership in the Union.

The tests employed by the Board in the premises are, in

most instances, those dictated by logic. Hence, the fact that vari

ous employees are paid at the same rate, and that their working con

ditions are much the same tends to indicate that they constitute a 

single unit. A natural distinction is observed where part of the 

employees are paid on an hourly basis and part on a salary basis.

1 Matter of John Minder & Son, Inc., and Butchers Union, Local 
Mo. 174, 6 H. L. R. B. 764 (1938).

2 Id. at 766.
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The question of the skill involved in particular jobs is, 

of course, an important factor and one to which the Board attaches 

considerable significance. In Matter of Marcus Loew Booking Agency, 

in which it was held that the company’s radio broadcasting engineers 

constituted a unit apart from the other employees who worked at the 

company’s broadcasting station, the Board saidi

’’The radio broadcast engineers are technical 
employees engaged in work of a highly skilled 
nature, have qualifications and duties different 
from those of the other employees, and are required 
to hold Federal licenses. It requires years of 
study in a school for radio engineering, technical 
training of a distinctive type, and some experi
ence before one can procure such a license. Their 
salaries average about $50.00 per week. They work 
8 hours a day and 6 days a week. Their interests 
are mutual and alike, and they have very little in 
common with the other groups of employees. They 
constitute a distinct unit.”2

The distinctions in many oases are, of course, not so clear-cut as in 

this case, but the decision demonstrates the factors which are consid

ered by the Board in arriving at a decision in such a case.

As stated above, the elements which determine the presence 

or absence of functional coherence in a specific case are closely re

lated to and often identical with the factors determinative of a com

munity of interest. It should be noted that the Board has held that

1 Matter of Marcus Loew Booking Agency and American Radio Tele
graphists’ Association, 3 N. L. R. B. 380 (1937).

2 Id. at 385.- 
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the fact that a substantial difference in the type of work, wage 

rates, or in working conditions generally, militates against a sin

gle unit. Judging from the oases decided by the Board, the differ

ence must be patent indeed to cause the Board to hold contrary to 

the desires of the union involved.

Inclusion and Exclusion of Employees

A study of the decisions rendered by the Board discloses 

that the Board consistently excludes certain types of employees from 

the appropriate unit. Time and again the Board has excluded ’’fire

men, assistant foremen, timekeepers, clerical and technical em

ployees, and other employees having the right to hire and discharge.” 

The basis for the exclusion of supervisory employees from a unit com

posed of ordinary employees is the fact that the interests of such 

employees are deemed to be more-closely related to the management 

than to the employees. It appears that the test as to whether par

ticular employees should be included in a unit resolves itself into a 

tesb <f the presence or absence of a sufficient mutuality of interest 

to justify their inclusion. Generally, it may be said that such em

ployees as watchmen, gur. janitors, timekeepers, office workers, 

and the like, are excluded from a unit consisting of ordinary employ

ees, particularly where such exclusion is demanded by the only unions 
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involved. This does not mean, of course, that such employees may 

not be included in a unit if it is the desire of all parties con

cerned or where the only opponent is the company. Naturally, the
f.J

circumstances in the particular case (will be controlling. Ordina

rily, temporary and casual employees are not inoluded in a unit 

with employees who do the same type of work on a permanent basis.

Other Factors

The Board seeks to consider every relevant factor in its 

study of a particular case before determining the appropriate unit 

and, to this end, gives attention to the corporate setup of employer 

or employers involved, the question of whether there is any objec

tion to the scope of a proposed unit by contesting parties, and any 

other facts that may shed light on the matter. Very early in its 

history the Board stated that the relative size of a unit is not 

controlling in the determination of the unit.

Where it is shown that two or more companies are closely 

interconnected by interlooking directorates, common officers, or the 

like, so that they are subject to a single, centralized control, the ’ 

Board has found in many oases that the employees of the companies so 

controlled constitute a single unit. However, the mere fact that 

two companies are interrelated does not require a holding that their 
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employees constitute a single unit where it is shown that there are 

no substantial functional coherence and community of interest pres

ent.

A case on this question which has aroused widespread com

ment was one which involved the demands for a single bargaining unit 

by longshoremen employed by companies throughout the Pacific Coast, 

which companies were members of employer associations.1 In sustain

ing the contention of the longshoremen, the Board saidj

"The numerous factors which have been pointed 
to as indicating that the coast unit is the one 
which will best insure to the longshoremen the full 
benefit of their right to self-organization and to 
collective bargaining, are all reflections of the 
organization of the employers. The history of bar
gaining and of the longshoremen’s organizations is 
a vivid portrayal of the experiences of the long
shoremen as they learned that, since their employers 

5 were acting together on a coast basis, they, too, 
would have to build a coast organization which would 
parallel the organization of the employers. The de
sires of the men for a coast unit are the result of 
their failures when they acted on a port basis, and 
their success when they acted with their fellow long
shoremen on the coast. The imperative need of the 
longshoremen for the coast unit and the dangers of 
smaller units arise because the companies on the 
Pacific coast which use their labor are organized on 
a ooast basis.

"We have set out in some detail the history of 
the organization of these companies and we have con
sidered the present set-up of the four regional 

1 Matter of Shipowners’ Association of the Pacific Coast, et al, 
and International Longshoremen’s and Warehousemen’s Union, 
District No. 1, 7 N. L. R. B. 1002 (1938).
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associations, Shipowners Association of the Pacific 
Coast, and Waterfront Employers Association of the 
Pacific Coast. The organization of the employers 
is another important factor which militates toward 
the conclusion that the coast unit is the one most 
appropriate for purposes of collective bargaining.

“It is contended that the Board has no juris
diction to go beyond the individual company in de
ciding upon an appropriate unit of employees. The 
Board, however, is expressly given the authority 
to decide that the ’employer* unit is the unit most 
appropriate for purposes of collective bargaining. 
The Aot includes within the term employer ’any per
son acting in the interest of an employer, directly 
or indirectly,’ and the term person ’includes one 
or more * * ♦ associations * ♦ ♦.

w* * * The regional associations clearly act 
in the interest of these various companies. We 
have also shown the close articulation between the 
regional associations, effected by Waterfront Em
ployers Association of the Pacific Coast, and the. 
faot that, in actual practice, the existence of 
the Coast Association resulted in the regional as
sociations' aoting through the Coast Association 
as an integrated unit. What has been stated as 
applicable to the various regional associations is 
substantially true of Shipowners Association of 
the Pacific Coast.’’^

1 Id. at 1024-1025.
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Chapter III

The Globe Doctrine

In view of the militant organization efforts of the

C. I. 0., for unionization on an industry-wide basis, it was inevi

table that the Board would be faced with the delicate problem of 

balancing the arguments for industrial units against those of craft 

units. The problem presents fundamental differences in the concepts 

of unionization and is one which has caused the Board considerable 

trouble. The method whioh was finally evolved for settlement of the 

problem was based on the doctrine enunciated in the Globe case* and 

generally referred to as the Globe Rule.

The Globe case involved a plant manufacturing radiator 

grilles for automobiles. The United Automobile Workers, a C. I. 0. 

union, contended that the entire plant (production and maintenance 

employees) Bhould constitute the appropriate unit, while the Metal 

Polishers Union and the International Association of Machinists, 

both A. F. of L. affiliates, urged that the polishers and buffers 

and the punch-press operators were separate craft groups and should 

be considered units apart from the rest of the production workers. 

The A. F. of L. unions argued that these crafts had greater skill

1 Matter of The Globe Machine and Stamping Company and Metal 
Polishers Union, Local No. 3, et al, 3 N. L. R. B. 294 (193.7).



and received higher wages than the other production employees, that 

these departments were separate, and that the crafts had previously 

bargained with the employer. The C. I. 0. affiliate, however, 

argued that the plant actually functioned as an entity and that an 

agreement covering all of the production employees had been negoti

ated a month prior to the hearing.

The application of the usual criteria was not determina

tive sinoe the factors pointing to one proposed employee grouping as 

appropriate were balanced by equally important considerations favor

ing another, and separation of the craft groups involved from the
• A ■? ■ •

entire plan&ywas equally as justifiable as their inclusion within
••-s

the larger body itself. In its decision on the case, the Board saidj

"In such a case where the considerations
are so evenly balanced the determining factor is 
the desire of the employees themselves • ♦ ♦. We 
will therefore order elections to be held sepa
rately for the men engaged in polishing and in 
punch press work. We will also order an election 
for the employees of the Company engaged in pro
duction and maintenance, exclusive of the polish
ers and punch press workers and of clerical and 
supervisory employees. On the results of these 
elections will depend the determination of the 
appropriate unit for the purpose of collective, 
bargaining. Such of the groups as do not choose 
the U. A. W. A. (C. I. 0.) will constitute sepa
rate and distinct appropriate units and such as 
do choose the U. A. W. A. will together consti:- 
tute a single appropriate unit.”l

1 Id. at 300



32

The rule thus enunciated, has been described, by Chairman 

Madden as follows;

"A Globe election is a local option device
under which the smaller claimed unit is given an 
opportunity to vote itself into or out of the 
industrial unit, depending upon whether a majo
rity within the small unit desires to remain out 
or to go into the larger unit."I

The decision in the Globe case was unanimous, but the ap

plication of the rule therein promulgated gave rise to the first 

dissent in the history of the Board. In the Allis-Chalmers Manufac

turing Company2 case Chairman Madden and Member Donald ‘Wakefield 

Smith made a finding that the usual considerations were evenly bal

anced and granted self-determination to craft groups, in line with 

the Globe Rule. However, Member Edwin S. Smith dissented, holding 

that the Board should find the larger group to be the appropriate 

unit. He gave as his opinion that the usual considerations should 

be found to balance only when the crafts involved have had a history 

of separate collective bargaining with the employer.

During the remainder of his term of office, which extended 

beyond the term of Member D. W. Smith, Member Edwin S. Smith con

tinued to dissent from the interpretation placed on the Globe Rule 

by Madden and D. W. Smith. On June 1, 1939, D. W. Smith was 

1 Report of the Special Committee to Investigate the N. L. R. B., 
76th Cong., 3rd Sess., House Report 3109, Part 1, 68.

2 Matter of Allis-Chalmers Manufacturing Company, et al,
4 N. L. R. B. 159 (1937).
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replaced by William M. Leiserson, but this change in the makeup of 

the Board did not clarify the situation regarding the Globe Rule 

since Leiserson differed with the views of both Madden and E. S.

Smith. It was leiserson’s contention that where there has been a 

previous labor oontract, the employee group there delineated is the 

only indicator of the proper unit for collective bargaining which 

the Board could consider and that the Board must select that partic

ular group, regardless of any other indicia which might be present. 

It was the view of Madden and Smith that the fact that a particular 

group was delineated in a labor oontract was but one indicator of 

the proper employee group and was not in itself determinative, 

leiserson’s views on the subjeot were described by Madden to the 

Special House Committee to Investigate the N. L. R. B. as follows;

’’The formula was modified only in this re
spect, that Dr. Leiserson’s view is that if the 
parties have any self-organization and their own 
voluntary arrangements made usually before the 
contesting faction arrived on the scene at all, 
if by such an arrangement or contract the entire 
plant, say, or all of the employer’s plants, 
have been bargained for as a single unit, if, for 
example, the workers inside a craft within that 
employer’s business should all change their de
sires and wish to go join a craft union and to 
bargain separately as a craft, Dr. Leiserson’s 
view is that they are foreclosed from doing that; 
that the status which was set up by their former 
action and contract is a permanent status, and 
that the small group oould not be released from 
that status unless the whole group, the larger 
group, should voluntarily release them."l

1 Ibid
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i Whether or not this is an entirely aocurate statement of Dr. Leiser- 

son’s views, it is indicative of the fact that the Board itself had 

no well-settled conception of the proper application of the rule.

Since the departure of Edwin S. Smith from the Board the 

rule has had no clear-cut test and any observation as to future 

practices would, of course, be only speculative.
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Chapter IV

Multiple Plant and System Units

From time to time cases arise in which the Board is re

quired to determine whether the employees of one, several, or all 

plants of an employer, or the employees in all or only a part of a 

system of communications, transportation, or public utilities, con

stitute an appropriate unit for the purposes of collective bargain

ing. Broadly speaking, the same criteria which are usually applied 

by the Board in determining an appropriate unit are followed in 

these cases. 'When the union or unions involved request the Board 

to find that the employees in one or several, but not all of the 

plants of one employer, constitute an appropriate unit, the Board 

generally finds such a unit appropriate if this unit corresponds 

with the present extent of organization of employees, despite the 

claim of the company that the employer-wide unit is appropriate, 

holding that to find otherwise would often be to deny to the employ

ees any representative for the purpose of collective bargaining un

til all employees of the company had been organized.

It is interesting to note that the first case wherein the 

U. S. Supreme Court has had occasion to consider the Board’s power 

to determine the appropriate bargaining unit was one involving a 
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multiple unit. That case^ involved the Pittsburgh Plate Glass Com

pany, -which had six plants in its plate-glass division, located in 

five widely scattered states. A majority of employees at the plant 

located in Missouri opposed the request of a C. I. 0. union for a 

division-wide unit including that plant. It had previously been de

termined by the Board that the employees involved at the Missouri 

plant composed a company-dominated union. The Board established the 

division-wide unit, holding that the only bona fide union involved 

had organized employees throughout the division. The Supreme Court 

upheld the Board’s decision. It is significant to note that Leiser- 

son strongly dissented from the Board’s ruling, stating that the 

Board was taking away from employees the right guaranteed by the Act 

to have a representative of their own choosing. Three Justices dis

sented from the decision of the Supreme Court. As a matter of fact, 

had the Board not pegged its deoision on the company-union nail, it 

is doubtful if it could have arrived at such a decision by the appli

cation of the usual tests. For this reason the Board’s decision has 

been widely criticized, since it is contended that the so-called com

pany union never had an opportunity to prove whether or not it was 

company dominated. Furthermore, it is difficult to reconcile the de

cision with the Board’s oft-repeated policy of giving great weight 

to the desires of the employees concerned.

1 Pittsburgh Plate Glass Co. v. N. L. R. B., 61 Sup. Ct. 908 (1941).
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Chapter V

Conclusions

By and. large, it appears to be a fair conclusion that the

Board has administered section 9 (b) of the N. L. R. A. fairly and 

impartially. It is true that there has been much caustic criticism 

from both sides of the labor fence concerning this matter; each 

side alleging that it has been grossly discriminated against when

ever the decision is not in its favor, and, further, that the vari

ous self-styled impartial critics have charged the Board with bias 

in the administration of the section. There is no doubt but that 

some of the decisions of the Board on the question, whether or not 

dictated by bias, appear to be somewhat unwise. Nevertheless, a 

study of the cases involving the application of section 9 (b) indi

cates that in many instances where charges of bias and prejudice on 

the part of the Board have been made there was more smoke than fire.

Amendments to the section have been introduced from time 

to time, but none has been enacted. One of the earlier efforts to 

amend the section was in 1937 through the Walsh Bill^ which pro

posed to make the craft unit mandatory where a craft or crafts

1 S-1000, 75th Cong. 1st Sess. (1937). 
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already existed. A bill^ introduced the same year by Senator 

Burke sought to make the craft unit the preferential form.

The Walsh Bill would also have precluded the Board from 

designating multi-employer units. In this connection it is inter

esting to note that the President’s Committee on Industrial 

Relations in Great Britain and Sweden emphasized the fact that col

lective bargaining in those countries was conducted on an industry

wide basis, that is, on a multi-employer basis, and that' this 

arrangement tended toward a very rational employer-employee rela

tionship. This practice was felt, by virtue of the shear magnitude 

of the interests and responsibilities involved, to be conducive to 

patience, understanding, and industrial peace.2

The most recent effort to amend the section was made in 

the House when it was proposed that the section be amended to pro

vide that no collective bargaining unit could be designated by the 

Board that included more than one employer, or the employees in a 

single plant containing craft units, without the consent of the 

employees involved as expressed through a secret ballot. This 

amendment was adopted by the House on June 7, 1940, but the amend

ment has apparently died from lack of attention.

1 S-1264, 75th Cong. 1st Sess. (1937).

2 3 lab. Rel. Rep. Supp., Sept. 5, 1938.
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In all probability the future will bring other efforts 

to amend section 9 (b) of the Act. However, despite the fact that 

the question of general legislative regulation of some of labor’s 

activities is even now being exhaustively debated in Congress, it 

is extremely doubtful that any change in-section 9 (b) will be made 

until after the close of the war which presently engages the full 

energy and interest of the nation.
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