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A. THE PROBLEM

On the 10th day of April, 1941? President Roosevelt sent a 

message to Congress, urging the enactment of a resolution, simple in 

language and but a few lines long, yet startling in its implications:

11 That during the existence of the present emergency 
the President is authorized and empowered, through such 
agency or officer as he shall designate, to purchase, 
requisition, or take over the title to, or the possession 
of, for such use or disposition as he shall direct, any 
foreign merchant vessel which is lying idle in waters

. within the jurisdiction of the United States and which is 
necessary to the national defense:.Provided, That just 
compensation shall be determined and made to the owner 
or owners of any such vessel in accordance with the 
applicable provisions of section 902 of the Merchant 
Marine Act of 1936, as amended."!

The presidential request followed the enactment of the 

"Lend-Lease Act"by less than one month; that one month had sufficed 

to show that Hitler’s threat to send America’s weapons and goods to 

the bottom of the Atlantic before they could reach the hands of 

England, the last of Europe’ s democracies still in the field, against 

Nazism, was no idle boast. Ships under the American flag had not yet 

suffered^; but the tonnage of the merchant fleets of Britain and her 

seafaring allies-in-exile had reached a dangerous point of depletion

1. Purchase and Charter of Foreign-Owned Vessels, Hearings 
before the Committee on Merchant Marine and Fisheries, H.R., 77th Cong., 
1st Sess. on H.R. 4088 and H.J. Res. 167, Apr. 17 to 23, 1941, p. 122.

2. "An Act to Promote the Defense of the United States", 
Public Law 11, 77th Cong., Mar. 11,.1941? 22 U.S.C. 411 & foil.; 36 Stat.

3. This fate was reserved for the S.S. Robin Moor, sunk in 
the south Atlantic on May 21, 1941; Documents on American Foreign 
Relations, Vol. Ill, p. 417*
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since the outbreak of the War^.

Joint resolutions embodying the legislation requested by the 

President were promptly introduced in both Houses of Congress, and, 

forcefully supported by the Administration, became Public Law 101, less 

than two months later, on June 6, 1941, with few changes in form and 

scope, though with considerable superstructure^, under the title of 

"An Act to Authorize the Acquisition by the United States of Title to 

or the Use of Domestic and Foreign Merchant Vessels for Urgent Needs of 

Commerce and National Defense, and for Other Purposes." The Act was at 

once and vigorously applied to bring most of the neutral tonnage tied 

up in the United States into service under the American flag . A 

praiseworthy purpose was thus accomplishea, to aid England then as now 

our only powerful ally in fact thought not in name, in the fight against 

the forces of tyranny and godlessness. But were the means employed and 

the act authorizing these measures in accordance with the laws of the 

international community, which are as binding on the state as the domestic 

law is on the individual? This paper aims to show that they were.

4. Purchase and Charter of Foreign-Owned Vessels, Hearings 
before the Committee on Merchant Marine and Fisheries, H.R., 77th Cong., 
1st Sess., on H.R. 408# and H.J. Res. 167, Apr. 17 to 23, 1941, p. 134

5. 50 U.S.C. 1271 & foil; its legislative history will be 
discussed below, p. 4? of this paper.

6. See below, p. 7 of this paper.
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B. THE ACT OF JUNE 6, 1941.

1. Analysis.

Introduced by a recital of the powers of Congress under the 

defense, welfare and commerce clauses of the Constitution, sec. 1 of
7the act confers on the President the power to seise all foreign merchant 

ships lying idle in waters within the jurisdiction of the United States 

for such use or disposition as he may direct, and necessary to the national 

defense, during the existence of the national emergency. Compensation of 

their owners is provided by the same section in accordance with sec. 902 of
. 8

the Merchant Marine Act of 1936 as amended , which authorizes the Maritime 

Commission to purchase, requisition or charter any domestic vessel during the 

period of emergency, and to fix "just compensation," which the owner may 

either accept in toto, or if disss-tisfied may Accept to the extent of 75% 

of the award and sue the United States for the difference between that amount 
and the true value of the vessel^. Sec. 1 of the Act of June 6, 1941 (here

after referred to by its unofficial name "Idle Foreign Merchant Vessels Act") 

further provides that the amount determined as compensation for the seizure 

of any foreign vessel is to be deposited with the Treasurer of the United 

States, such fund to be held by him for the owner and for the satisfaction 

of claimants, whose claims against the fund are thus substituted for any 

rights in rem against the vessel. The same section provides that ships 

owned and operated by foreign governments, as distinguished from privately

7. 50 U.S.C. 1271; its text is given in full in Appendix "A".

8. 46 U.S.C. 1242.

9. The constitutionality of sec. 902 of the Merchant Marine Act 
as amended was upheld in The Sonora. 50 Fed. Supp. 687 (S.D. Tex. 1942). 
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operated ships under foreign flags, may be taken over only by purchase 

or charter, with the unique limitation that the consideration for such 

purchase or charter of a foreign government owned and operated vessel 

is not to be paid in cash if the particular foreign government happens 

to be indebted to the United States, but credited against such debt. 

Additional sections of the act^O concern: funds for payment of compensa

tion under the act; the chartering and documenting (registering) of 

domestic vessels needed for defense purposes; a saving clause dealing 
with the Neutrality Act of 1939‘^’j and authorization for the Maritime 

Commission to waive statutory restrictions against coastwise trading 

and employment of alien seamen on vessels affected by the act.

2. Legislative History.

House Joint Resolution 167, embodying the draft attached to 

the message of the President of April 10, 1941^, was introduced by 

Representative Bland, and set for hearings, before the Committee on 

Merchant Marine and Fisheries, of which, he was the chairman. Both the 

War and Navy Departments sent commissioned officers‘as spokesmen to 

endorse the resolution'warmly; equally emphatic in its support before 

the Committee v.rere Admiral Lang, Chairman of the Maritime Commission, 

Assistant Secretary of State Breckinridge Long, and Under Secretary 
of Commerce Taylor^. While still in Committee, the Resolution was

10. 50 U.S.C. 3272, 1273, 1275, 55 stat. 21)3, 21;h (19bl).

11. 22 U.S.C. 441 to 457, 5b Stat. 1) (1939).

12. See note 1.

13. Purchase and Charter of Foreign-Owned Vessels, op.cit’.supra n.l,
p. 1 to 15, 27 to 71, and 99 to 107. --- :-------- -
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consolidated with House Bill 4-088 — a bill well summarized by its title 

"A Bill to Authorize the United States Maritime Commission to Charter and 

Purchase Available Vessels of Domestic and Foreign Registry and to Provide 

Necessary Insurance and Reinsurance for such Vessels and Their Operations", 

but lacking any provision for requisitioning ships without consent of the 

owner—. The consolidated bill, designated as House Bill 4466, 1st Sess. 

77th Cong., was favorably reported out by a majority of the Committee1*'*.

An accompanying minority report under the leadership of Representative 

Culkin urged rejection of the bill unless it were amended that no 

belligerent vessel seized under its provisions be turned over to an 

enemy of the nation to which it belonged, or be used to further the 

military objectives of such enemy. Debate on the floor of the House 

centered principally around the amendment proposed by the minority 

report, which amendment was introduced by Representative Culkin on the 

floor, while scant attention was paid to the proposed action concerning 
ships of non-belligerent nations1^; The House defeated the Culkin 

amendment by a substantial majority, and by a still greater majority 
passed the bill1^ which thus went to the Senate.

The Senate Committee on Commerce, with Senator Bailey as its 

chairman, had in the meantime commended hearings on Senate Joint 

Resolution 67, introduced by Senator Walter F. George as the counter

part of House Joint Resolution 167. The passed House bill was considered

14. - House Report No. 44-0, 77th Cong., 1st Sess.

15. Congressional Record, Vol. 87, p. 3727 and 3728 
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by the same committee and favorably reported, with an amendment for

bidding the acquisition of vessels owned and operated by foreign govern

ments (as distinguished from privately owned foreign vessels) in any 

other manner than by purchase or charter and thus eliminating their 

requisition.10 Senators Vandenberg and Clark introduced an amendment 

on the floor of the Senate, which corresponded to the Culkin amendment, 

previously defeated in the House. Senatorial debate principally dealt 

with the Vandenberg-Clark amendment, which was defeated by a margin of 
only five votes, whereupon the bill was passed by a large majority^?. 

It is worthy of note that Senator Bailey, in discussing the bill on the 

floor as Committee chairman4that the bill was not in accord with the 

doctrine of angary, but/that'passage of the bill and acceptance of its 

principle by foreign nations would create a new view of international 

law’ll. Disagreements between the House and Senate versions of the 

bill were straightened out in conference^, and the result agreed to 

by both houses. The bill became law on June 6, 1941, with the affixation 

of the signature of the President.

3. Application of the Act.

a. Before Pearl Harbor.

Executive Order No. 8771, 6 Fed. Reg. 2759, was issued the 

same day on which the bill became law, and empowered the Maritime

16. Senate Report No. 290, 77th Cong., 1st Sess.

17. Congressional Record, Vol. 87, p. 4103 and 4108.

18. Congressional Record, Vol. 87, p. 4025 and 4031.

19. Conference Report, House Report No. 620, 77th Cong., 1st 
Sess.

i



- 7 -

Commission to take all actions authorized by the new law. The Maritime 

Commission acted quickly and vigorously.

Two German and 28 Italian ships had been seized by the Coast 

Guard on March 30, 1941 20» one of the German and 24 of the Italian

21ships in more or less sabotaged state ; forfeiture proceedings under 

the Espionage Act of June 15. 1917 (5° U.S.C. 191) were instituted against

22most of the sabotaged ships in July of the same year . Vociferous 

diplomatic protests by Germany and Italy against the seizure availed 

them nothing, as Secretary of State Hull pointed out in strong language 

that the masters and crews of the offending ships had brought the seizures 

on themselves by their acts, unjustified by international law, and 
felonious under the domestic law of the United States 2^. The Maritime 

Commission requisitioned the Axis ships under the provisions of the Idle 

Foreign Merchant Vessels Act without prejudice to the forfeiture proceed

ings; this was permitted by the district courts where the forfeiture 
proceedings were pending 2^» German and Italian diplomatic protests 

against House Bill 44&4 during its pendency in Congress, which had 

been rejected by Secretary of State Hull on the ground that the bill 

concerned itself with private property under jurisdiction of the United

20. Documents on American Foreign Relations, Vol. Ill, p. 621.

21. New York Times, April 2, 1941. P« U*

22. Hackworth, Digest of International Law, Vol. VII, p. 528.

23. Id., p. 521 and 523.

24. United States v. The Antonietta, 153 F. 2d 138, 141 (C.C.A.
3d 1945); cert, den. 326 U.S. Adv. Sh. ^4) XXI, 90 L. Ed. 1261, 1262, 66 
S. Ct. 1368, 1369 (1945). The Pietro Campanella, 41 F. Supp. 656 (D. Md. 
194D.
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States and provided for just compensation in accordance with the 

Constitution of the United States 1 were reiterated by Italy after the 

bill had matured into the Idle Foreign Merchant Vessels Act, but equally 

without result Cuba, Mexico, Costa Rica, Peru, and Uruguay ordered the 

seizure of German and Italian shipping in their ports, to prevent sabo-
27 tage — in many instances too late —■ in March and April, 1941 • Mexico

adduced as an additional justification for its measures the right of 

angary, the exercise of which she asserted to be available to neutrals on 
QQ

the same basis as to belligerents

None of the Axis vessels requisitioned by the United States was 

turned over to England or her allies at any time prior to Pearl Harbor ^9. 

The fears of the supporters of the Culkin and Vandenberg-Clark amendments 

to House Bill 44.66 that passage of the bill without the restrictive 

amendment would authorize an act of war;, namely the taking of the ships 

of one belligerent and giving them to the enemy of that belligerent, thus 

turned exit to be moot •

Shortly after the seizure of the Axis ships, the Coast Guard 

took into protective custody 35 Danish and nine French ships (including 

the "Normandie") to prevent sabotage from outside; their crews, unlike

25. Hackworth, Digest of International Law, Vol. VII, p. 540 
541.

26. id. p. 544. 545

27• Id. p. 519 and. 546 to 548-t
28. Id. p. 547> see note * below.

29• Information given to the writer by an official in the 
United States Maritime Commission.

30. See above, notes 15 to 17.
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the Axis crews, were permitted to remain on board 31. ^he Maritime Com

mission requisitioned six of the Danish ships on June 16, 1941» under 

the provisions of the Idle Foreign Merchant Vessels Act, and 16 more on 

July 12, 1941 32. The Danish Minister of Foreign Affairs protested, no 

doubt under compulsion from the German occupier, to the American Charge'' 

d'Affaires at Copenhagen on July 24, 1941* that the taking over of Dan

ish ships, whose sale or chartering abroad without consent of the Danish 

government was forbidden by Danish law, was contrary to international
33 law regardless of whether such taking was to be permanent or temporary . 

The American answer that there "is no question that this Government’s 

right to do this exists under international law" provoked a reiteration 

by the Danish Minister of Foreign Affairs that "the Danish Government 

must decidedly consider it at variance with international law that a neu

tral power as the United States should requisition on her territory ships 

belonging to citizens of a friendly nation"33. But Denmark did not press 

the matter beyond this exchange of views, and the Danish shipowners co

operated in the fixing of their compensation as provided by the Idle 
Foreign Merchant Vessels Act 34,

The Maritime Commission requisitioned one Rumanian ship on June 
25, 1941 33, and at least one Estonian ship in September 1941 3&, but took 

no action on the French ships prior to Pearl Harbor, leaving them in the 

custody of the Coast Guard 37,

31. Documents on American Foreign Relations, Vol. Ill, p. 621, 622.
32. Id. p. 635•
33. Hackworth, Digest of International Law, Vol. VII, p. 544*
34. See The Rita Maersk, 52 F. Supp. 5& (D. Mass. 1943)» affd. in

U.S, v. Grain Importers, 1244 (2d) 921 (C.C.A. 1st 1944)» and U.S, v.
Insurance Co. of North America, 143 F. (2d) 53» 5& (C.C.A. 4th 1944) •

35. Documents on American Foreign Relations, Vol. Ill, p. 635•
36. The Maret, 145 F. (2d) 431 (C.C.A. 3d 1944)*
37. See above, note 31«
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The fate of Danish ships tied up in ports of the Western 
hemisphere outside the United States, will be discussed below-^.

b» After Pearl Harbor.

The entry of the United States into World War II put the 

application of the Idle Foreign Merchant Vessels Act on the solid 
ground of the exercise of the right of angary by a belligerent-^, The 

Department of State thus announced on December 13, 1941, that the "United 

States has exercised its right of angary to take over the Swedish motor

ship 'Kungsholm’"40 under the Idle Foreign Merchant Vessels Act, and 

only three days later on December 16, 1941, the Department of State 

announced the taking over by the Maritime Commission of the French luxury 

liner "Normandie" for fair and adequate compensation, similar to the 

action "taken by this Government in the case of the Swedish vessel 
’Kungsholm’ and vessels of other friendly powers."^- Neither Sweden 

nor France protested, thus declining to follow the example of the ill- 

grounded Dutch protest against the requisition of Dutch ships by the 

United States and England in 1918 42, Negotiations with the owners of 

the "Kungsholm" and the "Normandie" were continued at a quick pace by

38. See below, notes, 94, 97, 98.

39• Dept. of State Bull., Vol. V, p. 519•

40. Ibid.

41. Id, p. 545-

42. Dr. James Brown Scott, Requisitioning of Dutch Ships by 
the United States, \.1918) 12 Am. J. Int. L., 34°*
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the Maritime Commission, and. in January 194-2 it was announced, that the 

vessels had been acquired by direct purchase,- rather than by the exercise 

of the right of angary^.

On December 16, 1941, the Maritime Commission took over 16 Finnish 

ships44 which had come into United States ports in consequence of the 

declaration of war of England against Finland, which took effect at midnight 

of December-7, 1941^* Ho protest was made by Finland, and none could have 

been properly made.

The Idle Foreign Merchant Vessels Act which by its own limitation 
was to expire June 30, 1942^, was extended until six months after the end 

of the war by the act of June 16, 1942^7,

Executive Order No. 9054 of February 7, 1942 (7 Fed. Reg. 837) 

transferred thepowers under the Idle Foreign Merchant Vessels Act which 

Executive Order No. 8771 had conferred on the Maritime Authority, to the 

newly created War Shipping Administration, where they reposed until the 

demise of that agency. The Act of July 8, 1946, 60 Stat. 501, which 

terminated the War Shipping Administration as of September 1, 1946, transferred 

all its functions to the Maritime Commission; thus the administration of the

43. 5Hackworth, Digest of International Law, Vol. VI, p. 650,651.

44* Documents on American Foreign Relations, Vol. IV, p. 771.

,45. Department of State Bulletin V, p. 557. The unhappy rupture 
between two trusted friends of this country almost completely escaped public 
notice here because it was overshadowed by the infany at Pearl Harbor on the 
same day.

46. 50 U.S.G. 1271, Stat. 2^2 (19U).

47. 56 Stat. L. 370.. (19112).



Idle Foreign Merchant Vessels Act has reverted to the agency whose chair

man had been so instrumental in its enactment. No instance of any requi

sition under the act of a foreign merchant vessel has been found by the 

writer to have taken place after 1942, and a conversation of the writer 

with an official of the Maritime Commission confirmed that after 1942 

the duties of the War Shipping Administration, and now of the Maritime 

Commission, under the act consisted of operating the ships already 

requisitioned, fixing compensation for their owners, and - particularly 

now - returning the vessels to their original flags and owners.

G. FOUNDATIONS IN INTERNATIONAL LaW FOR THE ACT OF JUNE 6, 1941.

."As no nation can prescribe a rule for others, none can make
48 

a law of nations." This pronouncement of Chief Justice Marshall compels 

an inquiry whether the Idle Foreign Merchant Vessels Act speaks with 

authority to those members of the international community whose vessels 

were affected by its provisions. Insofar as the act authorises voluntary 

purchases and charters of foreign vessels, it creates no problem of 

international law, other than the possibility of non-recognition by a
49 belligerent of the transfer . Objection on this ground was waived by

England as far as the Danish ships requisitioned by the Maritime

48. The Antelope. 10 Wheat. (U.S. 1825) 66, 122, 6 L. Ed. 268 
Scott Jaeger, Cases on International Law, p. 8, 9-

49. See T^e Dacia. French Council of State (1916) , Journal 
Officiel, Jan. 14, 1917, p. 498, Scott & Jaeger, Cases on International 
Law, p. 1007, in which the transfer of an enemy vessel to a neutral flag 
during the war was refused recognition. Oppenheim, International Law. 
(6th Rev. by Lauterpacht, 1944), Vol. II, par. 91 (p-23 )
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50Commission in 1941 were concerned . But the exercise in the case of 

the Danish ships of the authority given by the act for their requisition-
51ing against the will of the owners and over the protest of the Danish

52Minister of Foreign Affairs brings into focus the problem whether any 

rights of the international community are invaded by the act. The act 

was subjected to a searching scrutiny by L. H. Woolsey who found its 

justification in the fundamental right of a sovereign nation in time of 

war or peace to take and use, upon payment of compensation, any means
53 

of transport within its borders in case of extreme necessity . This 

general right falls within the definition of the right of angary as 

given by two authors, much-quoted on this subject, shortly after World
54War 1 . Whether the requisition of neutral ships in American ports

prior to Pearl Harbor can be justified by the right of angary or any 

other doctrine or rule of international law will be taken up by considera

tion of law-making treaties and customs, which are the sources of inter

national law, and with particular attention to writings of authorities, 

which are as abundant on this subject, as treaties and judicial decisions 

are scarce. "The mere opinions of jurists, however eminent or learned,

50. Documents on American Foreign Relations, Vol. IV, p. 771.

51. See Statement of James W.-Ryan, Counsel for the Danish 
Shipping Committee, before the Senate Committee on Commerce•, Purchase 
and Charter of Foreign Merchant Vessels for National Defense, Hearings 
before the Committee on Commerce, U. S. Senate, 77th Cong., 1st dess., 
on S.J. Res. 67 and H.R. 4466, May 1 to 12, 1941, p. 51 to 67.

52. See above, note 33-

53• Woolsey, The Taking of Foreign Ships in American Ports, 
(1941) 35 J. Ini. L. p. 497, 504.

54- J. E. Harley, The Law of Angary. (1910) 13 Am. J. Int. L. 
p. 267, 284; C. L. Bullock, Angary. (1922-23) Brit. Yearbook Inl>. L. Vol. 
Ill, p. 99, 128, 129.
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that it (a doctrine of international law) ought to be so recognized, are 

not in themselves sufficient. They must have received the express sanction 

of international agreement, or gradually have grown to be part of inter

national law by their frequent practical recognition in dealings between
55 various nations". However, the opinions of jurists are the chief

evidence of such usages and customs of the international community, if 

such opinions are based on actual international practice rather than on 

speculation as to what the law ought to be:

"International law is part of our law, and must be ascer
tained and administered by the courts of justice of appropriate 
jurisdiction, as often as questions of right depending upon it are 
duly presented for their determination. For this purpose, where 
there is no treaty, and no controlling executive or legislative 
act or judicial decision, resort must be had to the customs and 
usages of civilized nations; and, as evidence of these, to the 
works of jurists and commentators, who, by years of labor,, 
research, and experience, have made themselves peculiarly well 
acquainted with the subjects of which they treat. Such works 
are resorted to by judicial tribunals not for the speculations 
of their authors concerning what the law ought to be, but for 
trustworthy evidence of what the law really is." Mr. Justice 
Gray, in The Paquete Habana. 175 U. S. 677, 700 , 44 L. Ed. 320, 
20 S. Ct. 290, Scott & Jaeger, Cases on International Law, 
p. 21, 22.

Other materials of evidence of international law, beside the writings

of authorities, namely particular treaties, judicial decisions of
56 

domestic and international tribunals, and public governmental acts 

will likewise be considered.

55- Lord 0 . J. Alverstone, in West Hand Uentral Gold Mining 
Co. v. The King (1905) 2 K.B. 391, 407; cited in Fred K. Nielsen, American 
and British Claims Arbitration, at p. 99, and in Commercial and Estates co. 
of Egypt v. Board of Trade (1925) 1 K.B. 271, 276, a case affirming the 
existence of the right of angary.

56. See Fred K . Nielsen, American and British claims .arbitration,
p. 99.
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1. The Law of Angary. j

The modern law of angary is defined in what is probably 

the best study on this institution of the Law of Nations, namely 

Bullock’s "Angary", in the British Year Book of International Law, 

Vol. Ill, 1922-23, pages 99 ff. .

"(a) It is the right of the State to requisition foreign 
ships, aircraft and other means of transport, which

"(b) are urgently required for purposes of transport and 
which

"(c) are at the time of requisition within its territorial 
jurisdiction; but such requisitions can only be made

"(d) in time of national emergency-and

"(e) subject to payment of full compensation, whilst

"(f) the services of foreign personnel (as for example 
the crews of ships and aircraft) cannot be compelled in any 
circumstances." (at pages 128/129)

It is apparent that Bullock’s definition is on all fours with 

every feature of the act of June 5, 1941, and not limited to belliger

ents. Senator Bailey may thus well have been overcautious rather than 
over-bold when he doubted in Committee and on the floor^, that the 

exercise of the right of angary was available to a neutral under inter

national law as it stood in 1941.

Bullock’s definition is in accord with most of the salient 

features of Harley’s definition of the right of angary as "the right 

of a State, in time of war or public danger, to requisition for its

57. Purchase and Charter of Foreign Merchant Vessels for 
National Defense, Hearings before the Committee on Commerce, U.S. Sen., 
77th Cong., 1st Sess., on S.J. Res. 67 and H.R. 4466, May 1 to 12, 1941, 
p. 116/117.

58. Congressional Record, Vol. 87, p. 4O29. (19hl)»
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own use, or even destroy, vessels of other powers lying within its 

jurisdiction. It may be exercised only' in case of urgent public 

necessity, and the owners must be fully compensated for the use of 

their ships; reasonable provisions for the crews must be made.”

The only distinctions between Bullock’s and Harley*s definition* 

namely whether the right of angary includes the right to destroy 

(Bullock: "no”; Harley: "yes”), and what chattels are subject to it 

(Bullock: all means of transport; Harley: only vessels), is of no im

portance for the evaluation of the Idle Foreign Merchant Vessels Act 

which authorizes the requisitioning of vessels. It thus fits Bullock’s 

and Harley’s definitions alike; the "national emergency” (Bullock) and 

"public danger” (Harley) clearly existed in the spring and summer of 

1941, and the semi-facetious argument of the German Chargd d’Affaires 

in Washington that "such a state of urgent public necessity does not 

exist in the United States inasmuch as the Government of the United 

States, since the outbreak of the present war, has been and still is 

in a position freely to consent to the sale and transfer of a large 
number of its own merchant ships to third nations”^ pretends to over

look that such transfers were precisely necessitated by the national 

emergency and public danger created by Hitler’s challenge to the world. 

Secretary of State Hull’s answer, replying to a reiteration of this 

argument in the following words: "Determination of the needs of the 

national defense of the United States is not a matter to be passed upon

59- Harley, op. cit./ p. 282.

60. Hackworth, Digest of International Law, Vol* VII, p. 540. 



by a foreign Government; rather it is a sovereign privilege of the United 
States"^, is in accord with a leading English case on the subject of 

angary, The Zamora; The right to requisition a foreign vessel as a measure 

of defense pending prize court proceedings, may be exercised by a belligerent 

only if it is urgently needed; but a formal finding by the proper admini

strative agency ("statement on oath of the proper officer of the Crown”) 

that the vessel is thus urgently required is conclusive and binding on the
.62

court .

While Harley and Bullock are agreed that a non-belligerent nation
63

may exercise the right of angary , Oppenheim s masterly work on Internation

al Law disagrees with both authors. Oppenheim distinguishes between an 

original right of angary;

"Under the term jus angariae, many writers on International Law 
place the right, often claimed and practiced in former times, of a 
belligerent deficient in vessels to lay an embargo on, and seize, 
neutral merchantmen in his harbours, and to compel them and their 
crews to transport troops, munition, and provisions to certain places 
on payment of freight in advance"b/+,

and the modern right of angary:

"In contradistinction to this-probably obsolete right to com
pel neutral ships and their crews to render certain services, 
the modern right of angary is a right of belligerents to make 
use of or destroy in case of necessity, for the -purpose of offense 
and defense, neutral property on his own or on enemy territory, or 
on the Open Sea."0'1

Oppenheim conceives the right of angary strictly as a belligerent
66 

right , a view possibly necessitated by his extension of the exercise of 

the right of angary to neutral property on the

61. Hackworth, Digest df International Law., Vol. VII, p. 541.
62. (1916 ) 1 K.B.“77, at p. 106/107; Scott & Jaeger, Cases on Inter

national Law, p. 910.
63. Harley, on. cit, supra. n. 54, at p. 282, and Bullock, op. cit. 

supra, n. 54, at p. 119.
64. Oppenheim, International Law (2d Ed. 1912), Vol. II, p. 446; 6th 

Rev. Ed., by Lauterpacfit 1944 at p. o2o, 621, repeats this definition but 
doubts that the original right of angary has become obsolete^

65. Oppenheim, International Law (2d Ed. 1912), Vol. Il, p. 447; also 
6th Rev. Ed. by Lauterpacht 1944, P- 622.

66. Oppenheim, International Law (2d Ed. 1912), Vol. II, p. 449; also 
6th Rev. Ed. by Lauterpacht 1944, p. 625.
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high seas^^j an absurd situation would be created if during the progress of

a war anywhere, every nation including neutrals had the right to send its 

ships foraging on the high seas for property urgently needed by it. But 

Oppenheim recognizes ’’the right, which every State undoubtedly possesses of 

seizing in case of emergency, and subject to compensation, any foreign prop-
68erty on its territory'1 he objects, however, to the designation of this 

right, if exercised by a non-belligerent, as "angary". As the Idle Foreign 

Merchant Vessels Act does not contemplate the seizure of ships on the high 

seas, its conformity with international law would thus probably be recog

nized by Oppenheim, though not under the label of "angary"* j in fact, 

Lauterpacht justifies the Act as an exercise of the ."over-riding jurisdic-
69 

tion of the btate over vessels within its territory."

A brief review of the development of the law of angary may be 

helpful in determining whether the Idle Foreign Merchant Vessels Act fits 

in that category.

a. Nummary of the Development of the Law of Angary 
before World War I.
(1) The Law of Angary as an Institution in Roman 

Municipal Law.
"Angaria" and "angariare", Graeco-Latin words of Persian origin

denoting official messenger service, occur infrequently in the Corpus
70Juris to signify requisitions of wagons, horses and ships for public

67. Oppenheim, International Law (2d Ed. 1912), Vol. II, p. 447; but 
see Oppenheim, International Law (4th Ed. by McNair 1928) Vol. II p. 588, n. 
2, where it is freely conceded by the editor that other writers do not auth
orize the exercise of the right of angary on the high seas.

68. Oppenheim, International Law (3d Ed. by Roxburgh 1921), Vol. II, 
0. 510, an edition based on Oppenheim's posthumous notes; accord, 6th Rev. 
Ed. by Lauterpacht (1944), Vol. II, p. 626.

69. Oppenheim, International Law (6th Rev. Ed. by Lauterpacht 1944), 
Vol. II, p. 626, particularly n. 3- The case of Zachariassen v. U.S.,
94 Ct. Cl. 315 (1941), cited in that note, contains language asserting juris
diction of the United States over vessels in its territorial waters, but was 
decided on the ground that the United States is not under an affirmative duty 
to grant a vessel in its waters a license to export bunker coal, even though 
the refusal of such a license is for the avowed purpose of forcing the foreign 
ship into war service for the United States; the court distinguished "The 
Zeela.n.diflT1 (Royal Holland Lloyd v. U.S., 73 Ct. Cl. 722), on that ground. In 
*',the leelandia case damages were awarded for the refusal to grant clearance to 
a Dutch ship which was not in need of bunker coal.

70. In this latter sense in Dig.,’ Lib. XLIX, Tit. 18, 4, par. 1.
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purposes. As the Homan Empire was a world organization, the term 

"Angary” is devoid of any international application in Roman law, but 

stands for an institution of eminent domain within the Roman Municipal 

law.

(2) Medieval Application of the Institution of 
Angary to the Requisition of Foreign Vessels.

With the medieval fragmentization of the world-wide Roman

Empire into innumerable feudal domains, all claiming sovereignty within 

or without the sphere of the Holy Roman Empire, angariae remained in 

substance what they were, namely the right to commandeer wagons, horses 

and ships for public purposes, that is for the purposes of the terri

torial overlord, but now assumed an international aspect in that they 

were applied to means of transport owned by foreign subjects. Overseas: 

expeditions, which the Crusades taught the heretofore principally land

bound warlords - not forgetting however the long visit which William the 

Conqueror paid England across the Channel and which his descendants with 

English following repaid France many times in succeeding centuries - 

came to make the requisition of ships for belligerent purposes the most 

important application of the principle of angary, as the feudal lord 

had no more of a standing fleet than he had a standing army. Angary in
. »<•71the Middle Ages was not confined to ships , nor was it confined to

72 belligerent sovereigns .

(3) Rise and Decline of the Law of Angary in 
Modern Doctrine

71. Bullock, op cit. supra n. 54 at P« 101.

72,. Albrecht, Requisitions of Private Neutral Property, 
especially of Ships, Translation in Henckels and Crocker, Memorandum 
of Authorities on the Law of Angary (1919) P«- 29.
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With the mighty impetus given to seafaring by the discovery 

of the New World and of the sea route to India, shipbuilding multiplied, 

and so did the reaping by rulers where they had not sown; the contemporary 

records of the sixteenth century are replete with instances of the exer

cise of the right of angary under a multitude of names 73. The Roman 

rationale for the angariation of ships (more frequently called praestatio 

navium in the Corpus Iuris)

"cum omnes in commune, si necessitas exegerit, conveniat 
utilitatibus publicis obcedire"

("since it befits all in common, if necessity requires it,
to obey public necessities")

Codex 11, 4» 1» cited in Albrecht, Requisitions of 
Private Neutral Property, especially of Ships, trans
lation by Henckels and Crocker in "Memorandum.-,Bf 
Authorities on the Law of Angary", 1919» P* 26.)

had given way to a feudal right exercisable for the mere convenience of 

the sovereign. Not only warlike expeditions, but expeditions of discovery 

into the New World were undertaken on ships belonging to luckless traders 

who chanced into the reach of an enterprising monarch 74.

Grotius, whose native Dutch name fittingly is De Groot, "The 

Great" , resolutely called a halt to this flagrant abuse. Basing the 

practice of the use by a State of property belonging to those of another 

State on a pristine community of ownership, he cites the example of 

Xenophon whose Greeks, when absolutely in need of ships to return 

homewards from their ill-fated expedition, took those that were passing, 

but preserved them intact for their owners 75. Grotius permits the taking

73. Bullock, op. cit. supra n. 54» at P« 1C2, 104.
74• See above, note 72*
75. Grotius, De Jure Belli ac Pacis, Book II, ch. II, par. 10 

quoted by Dr. J. B. Scott in a leading, article on the right of angary, 
Requisitioning of Dutch Ships by the United States, (1918) 12 Am. J. Int. L. 
p. 340 , 355.
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of what belongs to non-belligerents (medii in hello) in cases of ex

treme exigency, and only to the extent absolutely necessary, for full

compensation ' . Vattel, the faithful expounder and enlarger of the

teachings of the great Dutchman, puts the case thus:

"Likewise, if a nation has urgent need of vessels, 
wagons, horses, or even the personal labor of foreigners, it may 
make use of them* by force if consent cannot be had, provided the 
owners are not under a like necessity themselves. But as its 
right to these things is merely that which necessity gives it, it 
must pay for the use it makes of them if it is able to do so. 
European practice is in accord with this principle. Foreign vessels 
which happen to be in port are pressed into service in a time of 
need, but payment is made accordingly." 77

While'thus not restricting the seizure of ships to purposes

of war, these two founders of modern international law define the true 

basis of the right of angary as an exercise of the right of sovereignty, 

to be resorted to only in case of urgent necessity.

Because of the obvious unfavorable effects of the right of

angary on commerce, the seventeenth and eighteenth centuries frequently

resorted to bilateral treaties abolishing resort to angary between the 
contracting parties;7^ but in the absence of treaty stipulations to the 

contrary it was exercised freely. In the course of the nineteenth cen

tury, when most seafaring powers had a permanent Naval establishment, 

the right of angary became dormant, except for an isolated case of the 

sinking of English vessels in the course of a Prussian tactical movement 

during the Franco-Prussian War of I87O . However, it did not occur

76.
77- 

quoted by Dr.
78.
79-

Grotius, op. cit. supra n. 75» Book III, 
Vattel, Droit des'Gens, Book II, ch. IX,
J. B. Scott; see above note 75*
Bullock, op. cit. supra n. 54 at p. 107 and 110.
For a full account of this incident see Harley, op. cit.

supra n. 54 P* 289.

ch. XVII, par. 1 
par. 121, as
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again during the remainder of the century, and the Institute of 

International Law, a body constituted of the best brains devoted to
80 research in international law, but without official standing, stated 

hopefully in Article 39 of its draft regulations concerning the legal 

status of- ships and their crews in foreign ports (1898),
■ . . • ■ . . ■■ ; J) .

’’The right of Angary shall be abolished both in 
time of peace and in time of war where neutral 
ships 'are'concerned."

The Peace Conferences of 1899 and 1907 at The Hague 

did not propose international legislation on the -exercise of the 

right of angary relating to ships.. Article 19 of Convention V, 

respecting the rights and duties of neutral powers and persons in 

case of war on land, adopted by the Conference of 1907, dealt with 

a special application of the principles of angary to the requisition 

of ^railway material (bearing in mind an incident during the Franco- 

Prussian war of 1870, when Swiss rolling stock was seized), to 

provide that •

"Railway material coming from the territory of 
neutral Powers, whether it be the properly of 
the said Powers or of companies or private 
persons, and recognizable as such, shall not 
be requisitioned or utilized by a belligerent 
except where and to the extent that it is ab
solutely necessary. It shall be sent back as ■ r. 
soon as possible to the country of origin. -

"A neutral Power: may likewise, in case of nec
essity, retain and utilize to an equal extent ’ 
materia.1 coming from the territory of the bel
ligerent Power. ■

"Compensation shall be paid by one party or the 
other in proportion to the material used, and 
to the period of usage.".

80 - Art. 1, Constitution of the Institute; Resolutions 
of the Institute of International Law, ed. by Dr. J.B. Scott, 1916, 
p. XX o

81 - Id. p. 1&, .
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(b) Resurrection of the Doctrine of Angary in World War I.

(1) By Belligerents.—In the course of World War I, the right 

of angaiy was freely exercised by England as well as by the United States.
82Its underlying principles were restated in "The Zamora”. The act of

S3Congress of June 15, 1917, J passed shortly after the entiy of the United 

States into the war, empowered the President to seize "any ship". The con

sequent seizure of Dutch ships in American harbors by President Wilson; 

proclamation of March 20, 1918, and the ensuing diplomatic exchanges, in 

which the Dutch were spectacularly worsted, clearly established the con
formity of the American action with living law.^" —Not a case of angary 

was the seizure by the United States of hulls under construction in American 

shiryards for Norwegian owners as the right of angary is historically and 

logically confined to ships and other means of transport, which hulls are
85 not; an excessive award against the United States was paid under protest.

(2) Ry Neutrals.—At least four nations seized idle foreign 

ships in their harbors while in, or not yet engaged in, wa.r with the 

nations whose flags the ships flew. In 1916, Portugal took the German 

ships in her harbors; this time, however, Germany did not acquiesce, 

but demanded immediate release of the ships, and when that was not done, 
declared war.®& Basdevant made this incident the subject of a paper 

in which he set it down as a precedent for the exercise of the right 

of angary by a neutral; in view of the German non-acquiescence,

82 - see above, note 62.
83 - 40 Stat. 182.
84 - For full accounts see Dr. J. B. Scott, Requisitioning of the Dutch 

Ships by the United States, (1918) 12 Am.J.Int.L. 340, and C.G. Wilson, 
Taking Over and Return of Dutch Vessels 1918-1919. (1930) 24 Am. J.Iht.L.694.

85 - See Fenwick, International Law (2d Ed. 1934) p. 543 n.3.
86 - Hackworth, Digest of International Law, vol. VII,p. 540.
87 - La requisition des navires allemands en Portugal, (1916) 23 Rev.

Gen. De. Dr. Int. Pub. 268.
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its value as a precedent in international law is weakened however, 

Brazil revoked its declaration of neutrality in 1917, and seized tie 

German ships that had sought refuge in Brazilian ports, and only Sub

sequently declared war on Germany. Similar action was taken by Uru

guay in the same year, and by Peru in 1918. A Spanish threat to seize 

German ships in 1918, unless German submarines ceased their sinkings 

of Spanish ships, was protested by Germany, but nevertheless carried 

out by Spain; the war ended shortly afterwards. It would appear that 

the Spanish action is rather in the nature of retaliation, than an ex-
OOercise of the right of angary.00

Italy took over German ships in November 1915, while at war 

with Austria, but not yet at war with Germany. Germany condoned this in 

the hope, disappointed in 1916, of keeping Italy out of the war. This 

measure is referred to by some authcts as an example of the exercise
89of the right of angary by a neutral, and Is so listed among the pre

cedents for requisitioning of foreign ships by non-belligerents, in the 

letter af‘ Secretary of State Hull to Senator Bailey ex khy 1, 1941* 

Although Italy was a neutral in the war between Germany and the Allies 

in November 2915• she was then at war with Austria and thus a belligerent. 

The incident is thus correctly classified in Hackworth, Digest, of Inter

national Law, Vol. VI., P.642, as the seizure of a vessel by a belligerent

88 - Accounts of the foregoing seizures are found in Jkckworth, 
Digest of International law, Vol. VII, p.531 to 539«

89 - So Fenwick, op. cit. supra n.85, at p. 543? L.A. Podesta 
Costa, Manual de Derecho Internacional Publico, Buenos Aires 1943, p»426 
(this author strongly advocates the right of a neutral nation to avail 
itself of the right of an^iry); A. Sosa Pontones, La Angaria en el Derecho 
Kfexicano, Ifexico 1942, p. 59 •

90 - Purchase and Charter of Foreign Merchant Vessels, 
Hearings before the Committee on Commerce, U.S. Sen., 77th Cong., 
1st Sess., on S.J. Res. 67 and H.r. 44.66, May 1 to 12, 1941, p.6.
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An obscure case in which the exercise of the right of angary 

by a non-belligerent was. alleged was the seizure by Finland of a 

steamer belonging to the West Russian Steamship Go. in November 1918 

at Helsingfors. The Company attempted to recover the ship when it 

put in at Antwerp under operation by the Finnish Government. Finland 

alleged inter alia that the ship had been taken over by the right of 

angary. The Belgian Court did not pass on this point, as it decided 

to decline jurisdiction over a public vessel operated by a foreign 
government.^

Shortly after the outbreak of World War II, almost every 

nation in the Western Hemisphere came to play the role of an unwilling 

host to Axis shipping marooned in its ports. After the invasion of 

Denmark by Germany in April 1940, a considerable number of modern
'■ 92Danish Merchant vessels joined their ranks. Their immobilization 

created a serious situation in Latin American trade which, found 

itself short of bottoms.• Consequently The Inter-American Financial 

and Economic Advisory Committee, an advisory body created in 1939 

at a meeting of the Foreign Ministers of the American Republic, 

adopted a resolution proposing the utilization of such immobilized 

ships by the assumption of jurisdiction over them by their host 

countries, in return for just and adequate compensation to their
93 . .owners. Several Latin American Countries preceded this resolution 

by seizure and utilization of Axis and Danish ships; first Chile

91 - West Russian SS. Co. v. Sucksdorff, Belgium Commercial 
Tribunal of Antwerp (1920), digested in Williams and Lauterpacht, 
Annual Dig, of Public International Law Cases. 1919-1922, p. 152. 
Accord: Le Parlement Beige, L.R., 5 Prob. Div. 197 (1880); Berizzi
Bros. Co. v. SS Pesaro, 271 U.S. 562,, 70 L. Ed. 1088, 46 S. Ct. 611(1926).

92 - See Appendix ” G"
93 - Documents on American Foreign Relations, Vol. Ill, p.116. 
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by declaring three Danish ships in Chilean ports to be "of public utility* 

(Decree of February 15, 1941)? next Peru which took the same course with 

regard to a Danish ship on March 14, 1941; and Mexico by requisitioning 

nine Italian and two German vessels on April 1, 1941» confirmed by a 

decree of April 8, 1941 94. Both Chile and Mexico invoked the right of 

angary to justify their measures; Chile by stating that there was no 

reason to deny to neutrals what established practice had allowed to belliger-
95

ents , and Mexico by the declaration that the international doctrine of 
"de angaria" is attributed to neutrals as well as belligerents 96. bhile 

rejected a repeated Danish protest with the argument that "under modern 

international law the rights of neutrals should prevail over those of 

belligerents and therefore should include the right to requisition" 97.

As if to underline her position, Chile took over two more Danish ships in 

May 1941. Late to follow suit was Uruguay, which in September 1941 took 

over the operation of two Italian and two Danish ships which previously 
had been placed under guard 98,

A curious forerunner of the above North and South American

actions against immobilized foreign ships, was the requisitioning by

Sweden of nine Norweigian ships in October 194° • No protest was made

either by the Royal Norwegian government-in-exile or by the Quisling

94. Hadsorth, Digest of International Law, Vol. VII, p. 545 to 
548. See infra, p. 28.

95. Id. p. 546
96. p. 547.
97. Id. p 546. The owners of one of the Danish ships requisitioned

by Chile unsuccessfully attempted to reclaim it after V-E Day in New York 
Barbor on the ground that the European War which had prompted her seizure, 
had come to an end; the court decided in The , -62 F. Supp. 764 felt-.
N.Y. 1945) that the war continued until terminated by Act of Congress. The 
validity of the original seizure by Chile in 1941 was not challenged by the 
vanish claimants (id. at p. 766)!

98. Hackworth, Digest of International Law, Vol. VII, p. 548» supra n. 
28.

99. Ibid.
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"government”. The silence of the former may possibly be explained 

by a desire not to embarrass a friendly fellow-Scandinavian govern

ment which -was doing much unofficially to aid the Norwegian under

ground against the invader, while the acquiescence of the quislings 

may have been due to a desire of their Nazi masters to stimulate 

Swedish export trade to Germany by putting in service a number of 

vessels which under the Norwegian flag would have remained idle in 

Swedish ports.

The foregoing specific examples, of the exercise of the right 

of angary by a non-belligerent prior to the presidential message of 

April 10, 194-1, urging the enactment of the Idle Foreign Merchant 

Vessels Act, show a wide-spread use of this practice, but probably 

fall short of demonstrating a universally accepted custom, such as
, . • • 10iwas proved to the satisfaction of the court in "The Paquete Habana". 

Nor'are existing treaties of any assistance. While there are numerous 

-treaties negatively limiting, or abolishing the exercise of the right 

of angary between the contracting parties, no treaty was found in an
101exhaustive research project, affirmatively granting the exercise 

of the right. The nearest approach to a positive statement in a 

treaty to the effect that a contracting party may requisition ships 

of the other party for other than war reasons is probably found in 

Article XVI of the Treaty between Prussia and the United States of 

1799: "In times of war, or in cases of urgent necessity, when either of

the contracting parties shall be obliged to lay a general embargo,

100 - See above., p. *¥ • . '
101 - Research in International Law,; Harvard Law School. 

American Journal of International Law, Vol. 33 Supp., p. 36S, (1939) 
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either in all its ports, or in certain particular places, the vessels of the 

other party shall be subject to this measure, but without having the right to 

claim the exemption in their favor stipulated in the sixteenth article of the 

former treaty of 1785. But on the other hand, the proprietors of the vessels 

which shall have been detained, whether for some military expedition, or for 

what other use soever, shall obtain from the Government that shall have em

ployed them an equitable indemnity..."1^2 (Emphasis added). The emphasized 

portions warrant the conclusion that the term ’’embargo" was not used in that 

treaty in its narrow sense of detention in port, but in the broad sense of 

detention for affirmative use ty the detaining party, not only in times of 

war, but in all cases of urgent necessity.

Adjudications by national or international judicial bodies on the ’ 

requisitioning of foreign ships by neutrals, other than under the Idle Foreign 

Merchant Vessels Act, are conspicuously lacking. The only case directly in point 

that has come to the attention of the writer is the Mexican Supreme Court case 

of Lorenzo Allessio y coags., 69 Semanario Judicial 2223, 2228, (194-1), in 

which the requisition ("incautacidn", lit: "attachment") of nine Italian ships ” 

by the then still neutral Mexican Government was upheld on the express ground
103that this action was a proper exercise of the. right of angaxy . Cases in 

courts of the United States dealing with requisitions of foreign ships before e ■
Pearl Harbor under the Idle Foreign Merchant Vessels Act are collected in 

Appendix "B" to this paper. All of these cases assume the validiiy of the 

act, which however was not directly an issue in any of them. As the act 

affirmatively directed the requisition of foreign idle vessels needed for 

national defense and there is no uniform or commonly accepted rule of international

102. 8 Stat. 170: cited in Harley, op. cit. supra n. 54, at p. 270.
103. West Russian SS Co. v. Sucksdorff, Belgium Commercial Tribunal Ant

werp (1920), digested in Williams & Lauterpacht, Annual Dig. of Public Inter
national Law Cases, 1919-1922, p. 152, cited supra n. 91, was decided on juris
dictional grounds and is of doubtful pertinency, as Finland at the time of 
seizing the vessel was engaged in an undeclared war with an unrecognized Govern
ment, Soviet Russia. In The Elqui, 62 F. Supp. 764. (E.D. N.Y., 1945) see ,.supra 
n. 97, the validiiy of the requisition ty neutral Chile was not contested ty the 
Danish claimants.
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law which forbids the exercise of the right of angary to non-belligerents— 

the specific examples mentioned in this chapter negative the existence of 

such a rule—our domestic courts were bound to recognize the legality of the 

requisitions made pursuant to the Congressional authorization embodied in 
the act.^^

A majority of those writers in this hemisphere who discuss the 

exercise of the right of angary by neutrals favor it, while English and French 

writers are about equally divided, and German authors strongly opposed.

Of American authors, the opinion of Harley that the exercise of the 

right of angary is available to a neutral has already,been mentioned.

Garner states that the belligerent right of angary should be'equally conceded 

to neutrals whose need for merchant ships may be as urgent and imperative for 

the maintenance of their economic life as the military necessity of belligerents; 

he cites the action of Portugal against German ships as his precedent for this 

Statement.Stowell justifies the seizure of innocent neutral properly in 

time of war, "and the seizure of property generally", when necessary for the 

preservation of the seizing state, on the ground that angary is a particular 

application of the rule requiring the adjustment of conflicting rights with due 

regard to their relative importance.Dean Wigmore, under the heading 

"Neutral’s Treatment of Belligerent",

104 - Littlejohn v. U.S.. 270 U.S. 215, 226/227, 70 L.Ed. 553, 46 S.Ct 244 
(1926), denying days of .grace to German ships caught in American ports after 
entry <£ the United States into World War I. Head Money Cases, 112 U.S. 580, 28 
L.Ed. 798, 5 S. Ct. 247 (1884), and Chinese Exclusion Cases, 130 U.S. 581, 32 
L.Ed. 1068, 9 S.Ct. 525 (1888): Where a treaty conflicts with a subsequent act 
of Congress, an American Court must apply the latter. Presumably the courts 
would take the same position where international non-treaty law'and a statute 
conflict.

105 - See above, p. 15.
106 - J. W. Garner, International Law and the World War, 1920, p. 180.
107 - E. C. Stowell, International Low, 1931, p. 128.



posits the question, "May the Government for its own necessities ex

propriate with compensation (“angary”) belligerent merchant ships

and other materials within its territory?” and answers it ty a cita-
108tion of authorities in the affirmative. Woolsey justifies the 

Idle Foreign Merchant Vessels Act as an exercise of a right of sov

ereignty, available in the case of extreme necessity, in time of war
■ 109 or peace; he leaves it open whether the label "angary" is appropriate.' 

Hyde discusses the Idle Foreign Merchant Vessels Act apart 

treatment of angary; he asserts that "During the existence 

national, emergency, duly proclaimed to exist, a State may,

poses of its own, defense, take over foreign shipping within its ports, 

by purchase, requisition or charter, provided that arrangements for 

compensating the owners be adequately made, and that due deference 

be, paid in the procedure followed in the treatment of vessels owned,
■ no; used and operated for essentially publicpurposes by a neutral state,"

which in a nutshell is the Idle Foreign Merchant Vessels Act, but with
ill 11Pout the label "angary”. On the other hand, Borchard and Wilson

from his

of a

for pur-

delimit angary as a belligerent right; neither author discusses the 

action of Portugal and others while in neutral status during World War 

I. Fenwick likewise speaks of angary as a belligerent right, but cites 

the action of Portugal and other neutrals against German ships during 

World War I as a ’’novel feature in the international picture,without

108 - John H. Wigmore, A Guide to American International Law 
anajsssjig^ 1943, p. 156. .supra n. 55. at

. 109 - Woolsey, op, cit./ p. $04.
110. - C. ,C. Hyde, International Law Chiefly as Interpreted 

and practiced ty the'.United State's, Vol. Ill, p. 2355-(1945)"
111 - E. Mr." Borchard. The Diplomatic Protection of Citizens

(1925) p. 267. '
112 - G. G. Wilson, International Law (1935)'9th Ed., p. 366/367

4'

Abroad



-31-
. . . ' 313 ■approval or disapproval. '

Latin American authors strongly uphold the right of a 

neutral to exercise the right of angary; so the eminent Chilean jurist 
■■ . 114 ; '
Alvarez as early as 1915 in words almost literally repeated by Chile 

in its rejection of the Danish protest against the seizure of Danish 
ships a quarter of a century later, and Podesta Costa'^ who is 

particularly emphatic in the application of the right of angary to 

immobilized ships: "The action of the expropriating state, while it 

serves a national interest, likewise benefits the international 

community and the vessel itself, as it mobilizes a chattel which other

wise would remain inactive and would incur burdensome and useless 

costs for conservation and maintenance." Accioly justifies the re

quisition and utilization of German ships, by Brazil prior to its 

declaration of war as an exercise of the right of angary. In view 

of this unanimous body of^authority in Latin America, it need cause . 

little surprise that the majority of precedents for the exercise of 

the right of angary by a neutral prior to the enactment of the Idle 

Foreign Merchant Vessels Act arose in Latin American countries.

Among English writers, the difference of opinion between 
q 3yl 11^Oppenheim 8and Bullock on the exercise of the right of angary 

by a neutral has already been adverted to; the latter affirms it, while 

the former defines angary as a belligerent right. Oppenheim’s opinion

113 - Fenwick, International Law, 2d Ed. (1934), p. 543•
114 -A. Alvarez, La Grande Guerre Europeenne et la Heu-

tralite de Chili, (1915), p. 265. “ ' '7"' "
115 — see above, notes 95 and 97.
116 - L. A. Podesta Costa, Manual de Derecho‘Internacional

Publico (1943) Buenos Aires, p. 426. r ——
117 - Accioly, Tratado de Direito Internacional Publico, 

Vol. Ill (1935), p. 343, translation quoted in Hackworth, op. c it., 
Vol. VII, p. 534 ;

-’ See above, notes 64 to 68.
118 - See above, page 15.
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119 120is followed by Keith, and Colombos; the latter, in discussing the Idle 

Foreign Merchant Vessels Act, denies that its application prior to Pearl 

Harbor can be justified as an exercise of the right of angary, but prefers to 

base it on self-defense and on the Axis violation of the Kellogg Pact. Lauter- 

pacht’s opinion that the Idle Foreign Merchant Vessels Act is an exercise of 

the jurisdiction of the State over vessels within its territory, has already 

been adverted to (page 18, supra). On the other hand, Bellot (in Encyclo

pedia Brittanica 194-6, vol. 1, p. 920) states that it is firmly established 

that the right of angary may be exercised try belligerents or neutrals in time 

of peace or war.

French writers are sharply divided on the question whether the 

Portuguese seizure of German ships constitutes a precedent for the exercise of 
the right of angary by neutrals: Basdevant strongly argues in the affirmative’^"

122and Pchedecki equally forcefully in the negative. The position of the two 

authors is irreconcilable; it is submitted that Pchedecki*s argument that 

seizure of a belligerent merchant vessel by a neutral is inadmissible under the 

doctrine asserted by France, which forbids the transfer of a belligerent vessel 

to a neutral flag, overlooks the difference between a transaction between 

private parties and the seizure of a foreign ship for public purposes by the 

sovereign. A belligerent should be bound by the act of a fellow member of the 

international community in requisitioning a vessel for defense or other public 

purposes, even though the vessel belongs to an eneny of the belligerent, 

while the requisitioning state in turn owes the duty

119 - Wheaton,International Law,7th Ed. by Keith (1944) P« 397.
120 - Higgins and Colombos, International Law of the Sea (1943), p. 389

and foil., and 394, 395.
121 - See above, note 87.
122 - Pchedecki, Le Droit International Maritime et la Grande Guerre

(1916), p. 218 to 220.
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of refraining from conferring a benefit on that enemy incident to the requi

sition. This statement is supported by the English recognition of the req

uisition and use of Axis ships by Latin American nations prior to Pearl 
Harbor"^. Fauchille^^ follows Basdevant's view, and Rolin'*’^ ' Pchedecki’s.

Von Liszt12^1 Hatschek1^, two German teachers of international 

law, severely condemn the exercise of the right of angary by a neutral and 

reproach Portugal for its measure. But the Austrian jurist Strisower takes 

the position that the right of angary is available to neutrals as well as to 
belligerents12®.

(c) The Law of Angary as an exercise of the Right of Eminent Domain 

by Belligerents and Neutrals. - The above review of authorities reveals a 

split between writers on international law who are of the opinion that the 

right of angary is derived from the rights of belligerency8 and those who 

conceive it as a special application of the right of territorial sovereignty, 

substantively, though not procedurally, akin to eminent domain, and thus 

available in war as well as in peace, in times of grave national emergency. 

All writers, from the time of Grotius on, of course agree that it should not 

be exercised if less drastic measures suffice to cope with the urgencies of 

the situation in which the nation contemplating the exercise of the right 

finds itself. Looking back to the spring of 1941» one may well agree that 

there was an imminent danger of severance of the life line between American 

and England, justifying the use of every
123. Documents on American Foreign Relations, Vol. IV, p. 4Q5-
124. P. Fauchille, Traite de Droit International Public, Vol. II 

(1921), p. 792.
125. A. Rolin, Le Droit D’Angarie, in Revue de Droit International 

et de Legislation Comparee, 3d-» Ser. 1, 1920, p. 19, 3°*126. F. von Liszt, V&lkerrecht (11th Ed. 1920), p. 3395 also 
12th Ed. by Fleischmann (1925), p. 53^, 537*

127. Hatschek, Volkerrecht (1923), p. 3^0, 3^2.
128. In Strupp, Yfflrterbuch des Volkerrechts (1924), Vol. I, p. 54*« 

Strisower feels that Portugal's requisition of German ships in 1916 (see 
supra p. 23) lost its justification when Portugal subsequently turned the 
ships over to England.
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weapon in the arsenal of International Law available to avert such a calamity.

This conclusion is fortified by weighing the needs of the two Anglo-Saxon 

powers for additional tonnage on the one hand, and the inability.of Denmark, 

France and others, on the other hand, to utilize their marooned shipping for 

their own purposes. Such a balancing of necessities is a legitimate test 

authorized by Grotius and Vattel-*-29. The necessity for additional tonnage in 

the spring and summer of 19V was a real one. While there was still hope that 

the entry of the United states in a "shooting war" might be avoided, the 

possibility of such calamity was rapidly changing into a probability. That 

the necessity in which we found ourselves at that time was partly of our own 

making, as we could have chosen to abide by our course of strict non-inter

vention, does not detract from the existence of our actual need. In retrospect 

it is more than doubtful that strict non-intervention would have averted war 

for the United States; but in any event, our course had been set for some 

time prior to the Idle Foreign Merchant Vessels Act. Thus, to attempt to make 

good the losses of the battle of the Atlantic with only our own resources and 

without resorting to the idle foreign tonnage in our ports, would have left 

us ill prepared for the events which were to come, and whose coming was 

distinctly foreseeable. Thus, the rationale which justifies the exercise of 

the right of angary by a belligerent in case of urgent necessity was applicable 

to the United States in the summer months of 19V •

That angary is not a special belligerent right can be shown by compar

ing it to the destruction in a theatre of war of neutral-owned property 

dangerous to the health of the military f0rces^3° or the cutting of neutral- 

129* See above, notes 75 to 77• Compare Stowell, International Law
(1931)» P* 128, particularly n.. 3.

130. Claim in behalf of William Hardman, a British subject whose house 
at Siboney, Cuba, was destroyed by the occupying American armed forces in 
I898 to check the spread of yellow fever; denied by the Tribunal for 
American and British Claims Arbitration under the Agreement of August 18, 
1910* Reported in Fred K. Nielsen, American-British Claims Arbitration, 
p. 495 • The Siboney incident came before the United States Supreme Court 
in Jurugua Iron Co. v. U.S., 212 U. S. 297 (1908k53, L. Ed. 520, 29 S. Ct. 
385; compensation was denied on the authority of U.S. v. Pacific R.R., 
120 U.S. 227 (1886).
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owned, cables used by the enemy for transmission of military messages ^1,

While in these latter cases no compensation need be paid, the right to com

pensation is a necessary corollary to the exercise of the right of angary. 

The state which in time of peace, or while neutral in time of war, decides 

to meet an urgent necessity by requisitioning for public use, in return 

for full compensation, foreign-flag merchant ships whose unhindered depart

ure from its ports has not been made the subject of an express or implied 
promise ^2, can justify its action before the international community as 

an exercise of its territorial sovereignty. While ships are chattels sui 

generis, nevertheless a ship in the territorial waters of another country 

is not exempted from the jurisdiction of the latter for all purposes.

"A merchant ship of one country voluntarily entering 
the territorial limits of another, subjects herself 
to the jurisdiction of the latter. The jurisdiction 
attaches in virtue of her presence, just as with other 
objects within those limits. During her stay she is 
entitled to the protection of the laws of that places 
and, correlatively, is bound to yield obedience to 
them. Of course, the local sovereign may, out of con
siderations of public policy, choose to forego the 
exertion of its jurisdiction, or to exert the same in 
only a limited way; but this is a matter resting solely 
in its discretion." Cunard SS Co. v. Mellon, 262 
U.S. 100 <1923, at 124.

Because of the great inconvenience and often hardship which

such requisition imposes not only on the owner of the requisitioned vessel, 
but on international trade as well, ^3 -the decision to requisition 

such foreign vessels should be made only in exceptional situations.

lhe Idle Foreign Merchant vessels Act was enacted and applied to meet

such an exceptional situation. Its validity under the United States 

Constitution 134 and under international law would have been further

131. Claims in Behalf of Cuba Submarine Telegraph Co., Ltd., and 
Eastern Extension Australasia and China Telegraph Co.,Ltd.; denied by same 
tribunal. Reported in Fred K. Nielsen, op. cit. supra, n. 129, at p.

132. As was the case in The Zeelandia (Royal Holland Lloyd v. 
U.S., 73 Ct..Cl. 722); see supra, n. 69.

133• Such inconveniences and hardships are incurred to a much 
lesser degree, if at all, however, when an immobilized refugee ship is 
requisitioned. Thus Podesta Costa, op. cit. supra, n. 116.

134* U.S. CONST. AivIEND. V: "... nor shall private property be 
taken for public use without just compensation."



strengthened, if it had contained a limitation on its face to the 

use of the requisitioned vessels for public purposes, instead of its 

actual broad clause "use or disposition as he (the President) shall 

direct". However, a limitation to the use of the requisitioned foreign 
vesseLs for public purpose^an be implied from the act’s description of 

the vessels subject to requisition: "any foreign merchant vessel...

which is necessary to the national defense". National defense of 

course is necessarily a public purpose and the power of eminent domain 

may be properly used in its furtherance. It follows that, as a finding 

of necessity for national defense is a condition precedent to the requi

sitioning, of a foreign merchantvessel under the Act, the requisition it

self is for a public use.

The'right of angary is, by what is submitted to be the better 

view, a special application of the right of eminent domain. ■ Exercise of 

the right of angary, as well as exercise of the right of eminent domain, 

demand: (1) taking’for a public use; (2) payment of just compensation. 

A further limitation, peculiar to the right of angary, but not to the 

right of eminent domain in general, is the presence of a situation of 

urgent necessity, amounting to grave public danger. This special limita

tion is justified by reasons of comity which demand -non-interference with 

foreign trading vessels except for reasons of extreme public need. But 

a still further limitation on the exercise of the right of angary, namely 

that the requisitioning state' must be in belligerent status, is inconsis

tent with Jefferson’s maxim "War between two nations cannot diminish
135 

rights of the rest of the world remaining at peace" : Assuming that

135 - Quoted bv Bted'K, Nielsen in The Future of Belligerent Rights 
at Sea, Proceedings of to American Society of International Law, 29th 
Annual Meeting , p;._ 11, 14-
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a sovereign absolutely lacks the right to requisition foreign merchant 

vessels in peacetime, his engagement in war cannot create such right to 

the ’detriment of those remaining at peace. It is submitted however, on 

precedents and on principle, that the right of the sovereign to requisi

tion foreign-owned merchant ships in its ports for just compensation in 

cases of urgent necessity amounting to grave public danger does exist in 

war as well as in peace. It makes no difference in its substance whether 

this right is designated "angary" or "eminent domain". It is believed, 

however, that to call its exercise by a belligerent "angary", and its exer

cise ty a non-belligerent "eminent domain", introduces a distinction, 

without, a difference. It is thus submitted that the term "angary" is 

proper for the exercise of the sovereign right to requisition foreign mer

chant vessels for just compensation in cases of urgent necessity amounting 

to grave public danger, and that the American practice under the Idle 

Foreign Merchant Vessels Act is justified as a legitimate exercise of its 

right of angary not only after its entry into World War II, but prior to 

that event as well.

2. Other Bases for the Act of June 6, 194-1.

a. Self-Defense

Woolsey’s monograph published in the American Journal of 
International Law within a few months of the passage of the act,-^ 

suggests self-defense as an additional justification for the requisition 

of ships in conformity with the act. If self-defense is

136 - Woolsey, op. cit., supra n. 53 at p. 506; accord: Higgins 

and Colombos, op. cit. sunra, note 120.
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the repulsion of an actual armed attack or the preparation for the 

repulsion of an imminent attack, then it is at least doubtful whether 

the situation in the spring of 1941 was sufficiently threatening to 

permit the invocation of that ground.

b. The Kellogg Pact of 1928.

In the Treaty for the Renunciation of War, better known as

the Kellogg Pact, all signatories, including practically every civilized, 

nation condemned and renounced recourse to war (Art. I), and agreed to 

settle their disputes and conflicts ty pacific means only (Art. II). Its 

flagrant breach in 1939 led to the conviction and execution of leading 

Nazis in 1946, and to the expulsion of Russia from the League of Nations 

six years earlier. While a convention draft of 1939 of the Harvard Law 

School Research in International Law (1939) denies the exercise of the
1 ^7

right of angary to an aggressor - , it does not follow that the merchant 

ships of an agressor nation become outlaws through an act of aggression 

committed by that nation. Much less can it be said that an act of 

aggression of country A against country B entitles country C to seize
138 ships of country D. Ary "mysterious emanation from the Kellogg Pact'’ "' 

must thus be rejected as a basis for the act of June 6, 1941.

137 - (1939) 33 Supp., Am J. Iht, L., p. 887.

138 — See H. W. Briggs, The Validity of the Greenland Agree
ment, (1941), 35 Am J. Iht, L., p. 506, 512.
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D. The Act of June 6, 1941, and the Future of the Law of Angary*

The Harvard Law school Research in International Law had 

occasion, in 1939, to speak of "the ill-defined and much controverted 

right of ’angary* " . Senator Bailey, when advocating the enactment

of H.R. 4466 on the Senate floor, stated that he did not place his re

liance on the principle of angary for justifying the proposed measure 

from the standpoint of international law, but continued that "when we 

have taken this step We are by way of adding a new precedent which will 

tend to fortify other precedents, which, if approved by other nations,
140 • ' Will create anew view of international law." The American practice 

under the Idle Foreign Merchant Vessels Act has done just this; it has 

fortified other precedents and, meeting with the approval of all commen-
141tators but one , has contributed to lift the doctrine of angary out of 

the realm of controversy and to the formulation of a definition in the 

light of the relation of this ancient right to the right of eminent domain*

1. Status of the Nation exercising the Right of Angary 

American practice under the Idle Foreign Merchant Vessels Act 

and the corresponding practice of Latin American nations in conformity 

with the resolution of the Inter-Amerlean Financial and Economic Advisory r »
Committee of April 26, 1941, together with the English recognition of that , 

practice, permit the conclusion that in future wars, if and when they

139 - American Journal of international Law. Vol. 33 Supp. (1939), 
p. 361. The researchers state the right of a belligerent to requisition in 
cases of urgent necessity neutral private vessels voluntarily present in its 
territory if compensation is paid, but neither Concede nor forbid this right 
to non-belligerents; id. p. 369, 360. ’

140 - Congressional Record, Vol. 87, p. 4031. (19hl).
141 - See above, note 12Q.
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occur, neutrals will again exercise the right of angary if, as the result 

of the war situation, they find themselves in urgent need for additional 

tonnage.

2. Use of Vessels Requisitioned by Resort to the Right of Angary.

As held by the Mixed Claims Commission in the case of "The Texel", 

a Dutch ship requisitioned by the United States in World War I and destroyed 

by a German submarine: "The United States had the absolute right against 

the whole world to possess these ships and to use them as it saw fit, con

ditioned only by the duty to make adequate compensation for their use and to 

return then, at a time to be determined by it, or in the alternative to 

make adequate compensation, to the Dutch nationals who owned them at the
142time they were requisitioned". Whether such absolute right to use requi

sitioned foreign ships includes the right to turn them over to a third nation 

in order to effectuate the defense or other public purpose which originally 

gave rise to the requisition, is a question left open by the American prac

tice under the Idle Foreign Merchant Vessels Act. The act itself is broad 

enough to permit such turning over, and the legislative intent to permit 

this action is made clear by the rejection of the Culkin and Vandenberg- 

Clark amendments in the course of its legislative history. But as the Mari

time Commission did not in fact turn over any requisitioned foreign vessels 

prior to Pearl Harbor, the Congressional authorization did not ripen into a 

precedent for future action.

3. The Problem of Idle Refugee Shipping.

American practice under the Idle Foreign Merchant Vessels Act,

and the analogous practice of Sweden and of Latin American nations during World

142 - The Texel, Case No. 556, reported in (1924) 18 Am. J. Int.. L.
p. 628; companion case The Merak, Case No. 552, reported id?', P» 627.
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War II put merchant vessels of belligerent nations on notice that If they 

seek refuge In neutral ports at the outbreak of a future war, their immo

bilization in such ports may give rise to requisitioning, if and when an 

urgent need for tonnage arises in the host country. Whether the owners of 

such refugee vessels will view such requisitioning with more satisfaction 

in the future than they have done in the past, may well be doubted, but at 

any rate they will not be surprised at the exercise of the requisitioning 

power by the host country.

E. Suggested Redefinition of Angary.

Before attempting to redefine angary in the light of the develop

ments of the year 1941, it is well to Inquire whether such an attempt is 

worth while. Has not the United Nations Charter abolished war? Does not its 

Article 2 provide that all members shall settle their international disputes 

by peaceful means, and obligate the members to refrain from threat or use of 

force against the territorial integrity or political independence of any 

State? So did the Kellogg Pact in 1928. Vestlgi^errent.

"The belief and hope of the American people to help rid the 
world of an inhuman tyranny over men's minds and bodies, 
and to create a new order in which all peoples would be 
free if the freedom of the children of their common Father 
who is In heaven***has been scattered against the succeed
ing tyranny***Deniai of men’s civil and religious liberties 
has not abated.’’ 143

So spoke His Holiness, Pope Pius XII to American newspapermen on February 1» 

1947. No written document is a guarantee that the world will never find it

self again in the sorry straits of 1941.

Thus, though one may fervently hope that the United States may never 

again have to resort to the right of angary, it is well to consider what that 

right is, against the day when it may have to be invoked again. Bullock’s

143 - New York Times-January 19, 1947, Sec. 1, p. 87.
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definition of angary is well-nigh perfect:

"The right, of the State to requisition foreign ships, 
aircraft and other means of transport, which are 

' urgently required for purposes of transport and 
triiich are at the time of requisition within its 
territorial jurisdiction; but such requisitions 
can only be made in time of national emergency and 
subject to payment of full compensation, whilst the 
services of foreign personnel (as for example the 
crews of ships and aircraft) cannot be compelled in 
any circumstances"

However, his limitation to requisitions "for purposes of transport" is 

believed to be narrower than the history and the rationale of the law.of 

angary require* Though Bullock disagrees with Harley who would include 

requisition of ships with a view to their destruction within the scope of 

the law of angary, the better reason favors the amission of limitations to 

specific uses of the requisitioned vessel. Therefore, if the clause "for 

public purposes* is substituted for Bullock*s clause "for purposes of 

transport," a broader aspect is given to this ancient right, to include in 

its definition at least one notable instance of its exercise, the Duclalr 

Incident* As thus revised, and further clarified to bring out that the 

right is not limited to belligerents, the following definition is proposed: 

Angary is the right of the State, in war or peace, to 
requisition foreign ships, aircraft and other means 
of transport, which are urgently required for public 
purposes and which are at the time of requisition 
within its territorial jurisdiction, but such requisi
tion can only be made in time of national emergencies 
and subject to payment of full compensation, whilst the 
services of foreign personnel (as for example, the crews 
of ships and aircraft) cannot be compelled in any cir
cumstances.
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CONCLUSION

”It has been the boast of our Government that it seeks to do 

justice in all things, without regard to the strength or weakness of 

those with whom it deals.

It is submitted that the Foreign Idle Merchant Vessels Act 

rests on the two-fold sound base of the sovereign right of eminent 

domain and of the ancient, though not uncontested right of angary. 

Even before the entry of the United States into World War II, all pre

requisites for the application of these two doctrines were present in 

the requisitioning of Foreign Merchant Vessels in accordance with the 

act: the public purpose and just compensation required by the doctrine 

of eminent domain; and the urgent necessity, full compensation and 

presence of the vessel in territorial waters of the requisitioning state, 

required for the exercise of the right of angary. In view of the close 

kinship of the right of eminent domain and of the right of angary, it 

is submitted that the latter is available, by the better view, to non

belligerents on the same terms as to belligerents, and in peace as well 

as in war.

This conclusion is presented, not as an apology for an 

emergency-dictated measure, but to show that our action did not separate 

justice and morality from the letter of the law.

144 - Message of President Cleveland to Congress, quoted by 
Dr. J. B. Scott in The Individual, The State, and The International 
Community, Reprint from Proc. Am. Soc. Int. L. (1930) p. 12.



APPENDIX A

50 U.S.C. 1271. Purchase, requisition, etc., of foreign vessels 
authorized during national emergency; compensation; claims against 
vessels.

Whereas Congress has power to provide for the common defense and 
general welfare and to regulate commerce with foreign nations and 
whereas for this purpose embargo Acts and nonintercourse Acts have from 
time to time been passed and whereas the commerce of the United States is 
at the present time interrupted and the general welfare of its citizens is 
threatened and an emergency has been declared, for the purposes of national 
defense, during the existence of the national emergency declared by the 
President on September 8, 1939, to exist, but not after June 30, 1942, the 
President is authorized and empowered, through such agency or officer as 
he shall designate, to purchase, requisition, for any period during such 
emergency charter or requisition the use of, or take over the title to, 
or the possession of, for such use or disposition as he shall direct, any 
foreign merchant vessel which is lying idle in waters within the jurisdiction 
of the United States, including the Philippine Islands and the Canal Zone, 
and which is necessary to the national defense: Provided, That just 
compensation shall be determined and made to the owner or owners of any such 
vessel in accordance with the applicable provisions of section 902 of the 
Merchant Marine Act, 1936, as amended: Provided further, That Such 
compensation hereunder, or advances on account thereof, shall be deposited 
with the Treasurer of the United States,v and the fund so deposited shall be 
available for the payment of such compensation, and shall be subject to be 
applied to the payment of the amount of any valid claim by v.ray of mortgage 
or maritime lien or attachment lien upon such vessel, or of any stipulation 
therefor in a court of the United States, or of any State, subsisting at 
the time of such requisition or taking of title or possession; the holder 
of any such claim may commence prior to June 30, 1943, or within six months 
after the first such deposit with the Treasurer and publication of notice 
thereof in the Federal Register, whichever date is later, and maintain in 
the United States district court from whose custody such vessel has been or 
may be taken or in whose territorial jurisdiction the vessel was lying at 
the time of requisition or taking of title or possession, a suit in 
admiralty according to the principles of libels in rem against the fund, 
which shall proceed and be heard and determined according to the principles 
of law and to the rules of practice obtaining in like cases between private 
parties, and any decree in said suit shall be paid out of the first and all 
subsequent deposits of compensation; and such suit shall be commenced in 
the manner provided by section 2 of the Suits in Admiralty Act and service 
of process shall be made in the manner therein provided by service upon the 
United States attorney and by mailing by registered mail to the Attorney 
General and the United States Maritime Commission and due notice shall 
under order of the court be given to all interested persons, '.nd any decree
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shall be subject to appeal and revision as now provided in other cases of 
admiralty and maritime jurisdiction: Provided further, That if the Maritime 
Commission, after consideration by it of evidence submitted to it within ten 
days after the approval of this Act, shall find that on September 3, 1939, 
and continuously thereafter, any vessel was exclusively owned, used and 
operated for its exclusive sovereign purposes by a sovereign nation making 
claim therefor, such vessel may be taken under this section only by purchase 
or charter; and in determining said ownership, use and operation the 
Commission shall disregard (1) all contributions made in whole or in part 
at any time to the construction, repair, reconditioning, equipping or operation 
of said vessel, (2) all such matters, in nature similar to or dissimilar from, 
the foregoing clause as in the opinion of the Commission are immaterial or 
irrelevant to the determination of such ownership. Use of such vessel at any 
time since September 3, 1939, in commercial trade shall be presumptively 
deemed to show that said vessel is not owned, used and operated by a sovereign 
nation for its sovereign purposes. The final determination by the Maritime 
Commission shall be conclusive: Provided further, That if any vessel used and 
operated by any sovereign nation so that it can only be chartered or purchased, 
and such vessel shall be chartered or purchased, then the cash to be paid for 
said charter or purchase, to the extent that may be necessary, after payment 
of existing claims and liens of creditors against said vessel, shall be held 
for application upon such debt, if any, as may be due to the United States 
from the sovereign nation so found to have exclusive ownership to said 
vessel: provided further, That the Maritime Commission and the Department of 
Justice are authorized to make just provisions of funds provided in section 2 
of this Act for employees displaced by the taking of any ship hereunder and 
report to the Congress their action within thirty days after the enactment of 
this Act. June 6, 1941, 11 a.m., E.S.T., c. 174, & 1, 55 Stat. 242, as 
amended June 16, 1942, c. 416, 56 Stat. 370; Mar. 24, 1943, c. 26, & 3 (a), 
57 Stat. 48.



APPENDIX "B1'

List of Qases- Dealing with Foreign Merchant Vessels Requisitioned 
prior to. the. entry of the-United States* into World War II under 
Abt of June 6, 19hl. • ■ . ■ . ‘ * , , , ' • -■ ,

- The.'Advance, 1# F. Supp... $U7 (E.P.. Pa* 191|2).. . .

The Antonietta (U.S. v. the Antonietta), 1$3 F.. (2d)" 138 
(C.C.A. 3d 1914$) affg. h9 F. Supp. 12+8 (E.D. Pa. 19h3),

. cert. den. -- U.S. 90-L. Ed. 1261. 66 S. Gt. 1360’’. .
■ .. . ■ _ *

' . The Maret, 11# -F* (2dJ 1131X0*°»3d 19U>. ’ *' "

‘ The. Pietro Campanella, 10. F. Supp. 6$6 (D* Md.'191|l)j -cf. 
;,h7{P* Supp. 37h-(D. Md. 19U2)., • ■ ’

■ „Sitneh v. Fund deposited with Treasurer, 1)9 F; Supp. 72
■ ■ ‘ (D. lid. 191+3). . ■

W. -H-. Stott & Go. v. Vesterhavet,’ 1+0 F. Supp. 637 (Dz N.J.
* 19141). . ' ■ ' ’

U. \S. v. Grain Importers,.;lhll F. »(2dj 921 (O.C.A. lst-'lPhh),
’ The Rita Maersk,-'$2 F. Supp. $6 (D* Mass. 19h3).’

■ U. S* v.’ Insurance Co-, of North America, lp3 F. (2d)$3-
. (C.C;A.- Uth 19hh)._ ’ .

U. S. v. The San Leonardo,,$1-F. Supp-. 107 (E.D. N.Y. I9I42).

The VHlarperosa, h3 F..Supp. 12+0 (E.D. N.Y. 19l|2). ;
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APPENDIX "C"

Foreign-flag vessels in United States ports and Western Hemisphere 
ports on March 31, 1941.

Source: U. S. Maritime Commission.

United States ports
Other Western 
Hemisphere ports

Number Gross tons Number Gross tons

Belgian ------ ________ 1 8,718
Danish-------------- -- ------------------------ 36 124,853 18 55,621
French----- ----------------- — ------------ 14 152,728 16 112,061
German- - - — — - - - - — _ _ 2 8,999 50 277,625
Estonian---------------------------------------- 2 2,972 2 6,259
Italian ----------- ----  _ 26 140,450 61 375,089
T.1 •fihnfini nn— — — — _ _ _ — 1 1 PAR

Rumanian------------------------------- ---------
*•

1 3,495 1 4,328

Total- ---- ---- ------ 83 443,470 148 830,983

Total, Western Hemisphere ports 231 1,274,453
• kI

From: Purchase and Charter of Foreign-Owned Vessels, Hearings before the 
Committee on Merchant Marines and Fisheries, H.R., 77th Cong., 1st Sess., 
on H.R. 4088 and H.J. Res. 167, Apr. 17 to 23, 1941, p. 138.
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