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president Roosevelt once said "When we come to deal with great 

corporations the* need for the government to act directly is far 

greater than in the case of labor, because great corporations 

can become such only by engaging in interstate commerce, and 

interstate commerce is peculiarly the field of the general 

government. It is an absurdity to expect to eliminate the abuses 

in great corporations by state action............... The Rational

Government alon6 can deal adequately with these great corporations. 

...............Great corporations are necessary..................Eu-*3 these 

corporations should be managed with due regard to the interests of 

the public as a whole.”



FEDERAL CHARTERING OF CORPORATIONS

Corporations are said, to have originated, long before there was 

any legal recognition of them. They are natural growths like the family 

and the clan. They were not originally authorized by law any more than 

was the family but the law early recognized them as existing institutions 

Corporations were well known in Greek and Roman times. During the reign 

of Augustus they flourished in the Roman Empire without restriction 

except when their activities became injurious to the state in which case 
the police power was used to dissolve them.1 These earlier corporations

2 existed more often for religious and social than for business purposes.

In fact business corporations did not become numerous until comparatively 

modern times. As compared with other types of corporation the business 

corporation was rare even in the seventeenth and eighteenth century.3

In the American colonies only two business corporations were 

established in the seventeenth century, and only seven in the eighteenth 

century up to the Revolution. After 1789 they increased rapidly, more 

than three hundred charters having been granted by the end of th6 

century. The nineteenth century witnessed a remarkable growth, 

especially toward the end of the century, which prompted most states to 

pass general incorporation laws. There are in the United States today 

more than 325,000 business corporations.^

Air. Chief Justice Marshall in the Dartmouth College Case5 

conceives of a corporation as "an artificial being, invisible, and

1. Radin, Max, The Legislation of the Greeks and Romans on
Corporations. Columbia University, 1909

2. Same
3. Van Dorn, Government Owned Corporations
4. Report of Commissioner of Internal Revenue, 1923.
5. 4 Wheat 518
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intangible, and existing only in comtemplation of the law.” It is 

rightly said that in this field the united States turns out more of 

this transcendental product than all the rest of the universe put 

together. Acknowledging the supremacy of the country in practically 

every other enterprise, the degree to which we have outstripped all 

creation in this particular line of ”politico-'legal”activity has not 

been adequately credited.

The reason for this may be seen when on6 stops to consider 

that in this country there are forty eight different sovereign states 

grinding out this type of entity, not counting the District of 

Columbia or Federal Territories. Comparing this situation with Europe 

we find that there is but on6 fountainhead in these countries of such 

power. The numbc-r of incorporations in some of the single states 

exceeds that of such great industrial countries as the United Kingdom, 

France, or Germany. For the purpose of this study there follows 

some figures which should be of interest. " In the British Isles 

they are quite particular about the matter of registration of companies, 

in 1920, there were 79,541 such corporations enrolled with the Board of 

Trade. Our own little state of Delaware, all alone, prides itself 

upon a corporate progeny, all living, of approximately 70,000 members. 

During the year 1920 there were 11,011 new companies registered and 2,541 

stricken from the rolls in the united Kingdom, yielding a net increase 

of 8,470 companies. Our own state of Nev/ York in the calendar year 1925 

issued charters to 24,703 stock corporations - not including banks, 

insurance companies, and other non-business concerns. New Jersey always 

active in this business, issued 5,400 certificates of incorporation.
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Ohio and Illinois are typical of a group of states which sets afoot 

approximately 5,000 companies a year apiece; and th6 tiny common

wealth of Delaware in 1925 was blessed with the addition of 5,053 

companies to its little family. Hone seem to have died. Massachusetts 

and Pennsylvania of late have averaged about 2,000 new charters 

annually. States like Wisconsin produce in the neighborhood of 1,500* 

West Virginia averages about 100 corporations p6r month. Even North 

Dakota, which we deem an agricultural bailiwick contributed a modest 

quota of 206 during the year 1925. South Dakota did twice as well, 

with 398 new charters. Quite a few states view the matter so lightly 

that no figures whatsoever ar6 available. Nevada printed a list for 

1923 covering forty one pages of type, indicating an output of about 

900 charters. But Connecticut through th6 Secreatary of State advises 

us that it makes no tabulation of the matter, nor is it possible to 

furnish any statistics on the subject. It would be a long task to 

ascertain by count from our forty eight secretaries of state just 

what the total output is. But one might upon this showing venture the 

guess that the number would be not less than 100,000 - roughly ten 

times the annual authorization of limited companies in the united
1Kingdom. •’

Do not these figures make one think that it might be an 

advantage to have a central manufacturing power for corporations as 

exists in the countries for Which comparisons hove been mad6.

The corporation problem today is a big one and should be

the source of quite som6 concern. While a bit exaggerated a quite

1. William Z. Ripley, Main Street and Wall Street 
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timely statement of the Governor of Massachusetts in which state 

most corporations wer6 organized, in 1840 sent to the Greant and 

General Court paying his respects to the corporations as follows; 

’’These societies are one of th6 vices of our time. They encourage 

speculation and fraud, mobilize landed property, overturn matrimonial 

arrangements, escape publicity in the transfer of real property, 

diminish the sense of individual responsibility, create property in 

mortmain, prevent all penal remedies, are lacking in moral sense, and 

constitute finally a grave social peril by concentration too much 

power in the hands of certain of our citizens.” As said before this 

statement may be a bit exaggerated, but it must be admitted that some 

of the things are true even in this day. There can be little question 

that the author of such a statement would h. ve been heartily in accord 

with a law for the regulation by the government of such entities, 

perhaps had sufficient opinion of the above Character existed in the 

earlier times the present day Complications would never have arisen.

Of course this country is peculiar in comparison with other 

countries in that the province of the Federal Government has been 

restricted mainly to external relations and to matters of interstate 

commerce. This leaves to the various states a complete sovereignty 

in all of the other relations of life. Such a situation may have its 

merits and advantages but on the other hand economic and social 

conditions are often distorted by this dual personality.

Ptrhaps in the early days when communication and travel were 

difficult and expenseive, it was best that each community or state 

should be independent as much as possible in general matters. However 

with the improvement of the highways, the telegraph and telephone, 



geographic harriers, have broken down until the country as a whole 

has become practically one great market, and the people more alike 

than the composition of the population of most of the European 

countries. The conflict of laws between states has no doubt been the 

cause of great problems in this country and there has been gradually 

a trend to uniformity. Examples of this in modern times has been thG 

Federal systems of banking, matters of bankruptcy and similar concerns.

The Federal Government has an important duty to perform 

respecting corporations, either to regulate or control. How? Perhaps, 

by Federal incorporation as was once advocated by President Taft in his 

special message in 1911. The alternative to this would perhaps be a 

Federal licensing law permitting the engagement in interstate commerce 

in accordance with certain set rules.

The essential question is, shall the Eederal Government in any 

manner or to any extent prescribe the conditions upon which a business 

organization may incorporate and carry on business, either interstate or 

foreign. This question it seems should be answered in the affirmative.

It seems that a consideration of the conditions under which 

interstate commerce is now carried on must lead to the conclusion that 

by some means a more consistent system should be established, We now 

rely upon business organizations which are created by State authority. 

Tested by strict law- such business organizations have no right to go 

beyond the limits of the state of their creation. The very business, 

the regulation and control of which we are considering, is t; erefore 

transacted with the present consent, subject to change at will, of the 

several states into which the proposed commerce is to be carried. This 
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system is peculiar to our country. One of our State corporations will 

be more readily admitted into England, France, or Italy, or into any 

of the South American Republics, than it would be into one of the 

States of our Union. The theory that a business corporation is an 

artificial being has been carried to its logical embarrassment only 

in this country. But the adoption of that theory appears to create 

such a condition of uncertainty and inequality as to result in 

practical discouragement, if not worse. A corporation organized in 

one state must hesitate to acquire property or to establish a business 

in another state, when that corporation knows that at any moment it may 

find its rights curtailed, or its business ejected,without hearing or 

compensation. In so far as interstate commerce is concerned, one 

State authorises business concerns which every state has the power to 

restrict or even to destroy.

Conceding that in point of practice this power has not been 

extravagantly exercised, it is nevertheless true that the existing 

system does not make for fair competition. Each state fixes its own 

conditions. There is no harmony between the states as to organizations, 

capitalization, paid up stock, official reports, and general control, 

and obviously two corporations created in different states engaged in 

the same business, operate under different rules of the game. That 

in itself is embarrassing, sometimes destructive to fair competition. 

Inasmuch as interstate commerce is the main subject for consideration, 

and the Federal Government is undertaking to establish fair dealing 

between competitdrs and between producers and consumers, it appears 
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that this Government should assume the authority to fix rules of 

the game that will apply to everyone who is engaged in this commerce.

In one direction or in some measure this is done at the 

present time. The Federal Government collects revenue from State 

corporations and undertakes to denounce proper conduct on the part 

of State business organizations. It calls them into court, enters 

decrees against them, and orders dissolutions of combinations. No 

state is in a position to remonstrate against the exercise of this 

authority. Federal Government by the process of its courts not only 

dissolves combinations between business corporations of different 

States or of the same State, but it has dissolved a single corporation 

of a single State when that concern was found to contain the potential

ity of interstate monopoly or restraint of trade.

This being true what is there to deter us from having the 

Federal Government t-ke the next step, logical and irresistible as it 

seems and say at once that this is a National:,problem demanding 

national control. Should not the Government instead of contenting 

itself with denouncing and dissolving, say at the inception wh«t shall 

be the character of th6 organization which may be permitted to engage 

in interstate commerce. Whether it shall be done by means of a 

license or Federal charter, whether either shall be permissive or 

compulsory, are matters for later decision. The license system is 

merely an introductory step, a halting and unsatisfactory manner of 

doing that which might as well be done frankly, fully and adequately 

in the first instance. In truth every concern engaged in interstate 
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commerce now operate under a Federal permit, baaed upon good behavior 

as interpreted by Federal courts. The power to denounce, to dismember, 

and to destroy being conceded, it appears to follow as a necessary 

consequence that the power to prescribe and to protect under proper 

conditions ought to b6 6X6rcis6d. A complete Government imposes 

penalties where wrong is done, but assures protection where right is 

pursued.

A very persuasive argument in favor of a Federal syotem is 

presented by th6 past actions of the Federal Government decreeing the 

dissolution of some of the largest commercial organizations of this
1country. It was clearly not intended that the property invested in 

these concerns should be destroyed or confiscated. Th6 purpose of the 

decrees appears to be that this property should be employed under 

conditions not in conflict with the Federal anti-trust lav/s. The 

problem nevertheless remains, as to how far combinations of any nature 

may go. Each State corporation is left to pursue its own course, 

protected at home by its own charter, and venturing into foreign 

states at the mercy Of the authorities of these states. If combinations 

of any kind between separate corporations organized in different States 

or between their properties are to be tolerated, who is to pass upon 

the propriety of such a combination. The proper method would be to 

aid these corporations in legally accomplishing proper desires to 

insure uninterrupted, progressive expansion.

It seems that the wise course would be to provide a Federal

1. The various Trusts.
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authority to which those proposing combinations or og: niz-tion could 

apply for their permission. Then the same government which hy one 

agency denounces misconduct may hy another determine upon what 

conditions citizens may with safety embrk in business. That, it 

seems would give a consistent system. One and the same authority 

would declare what is wrong and intolerable, and would at the same 

time define what is permissable. Ho measure short of this cm bring 

harmony, consistency, stability, and continuity into interstate 

commerce and fixing rules hy which all citizens must abide under like 

conditions for condemnation and for protection.

Incidentally, a national charter would have another great 

advantage. It would relieve the cases to be considered by the 

Government from a great deal of unavoidable doubt. The purpose 

undoubtedly is to discriminate between the conduct and purpose of an 

organization on the one hand, and its mere form on the other. The 

system under which we now operate mokes doubtful form practically 

essential. 4 State business corporation which for one re. sen or 

another (often accidental or arbitrary) is not permitted to enter 

th6 territory of another State, organizes subcompanies or establishes 

relations with existing companies. Those relations may be unavoidable 

or entirely legitimate. Nevertheless, the mere existence of a 

combination between two artificial organizations raises a doubt and 

confuses the issue. It seems therefore, that a well defined system 

which enables interstate commerce to avoid the appearance of doubt, and 

which at the same time compels it to ...resent unreservedly and fairly 1fc6 
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condition of its organization, would lessen the need for purely 

corrective measures and proceedings.

Eiere is still another consideration which may be deserving 

of attention in connection with this question. That is the developement 

of foreign trade, We collect information and distribute it throughout 

our country. We inform our public of foreign opportunities. With all 

the Federal services at the command of business, this same Government 

is then left to depend upon a State business organization to avail of 

th6 opportunities. That is an intolerable condition. If our foreign 

trade is to be developed to enjoy opportunities provided by th6 FederaL 

Government we must assume that the agencies charged with that develope

ment shall at the same time hav6 tli6 right to pursue domestic and 

interstate commerce throughout the United States. Success at home 

would seem to be a condition to triumph abroad. To encourage abroad 

and 6mbarras at home cannot be a part of a successful policy.

Still further, with respect to foreign trad6 there is not 

only no doubt to authorize commercial corporations, but there is no 

question of the propriety of such a course. Beyond our shores State 

authority has no jurisdiction - the jurisdiction belongs exclusively 

to the Federal Government - and if foreign trade is to be 

intelligently furthered, controlled and protected, then of necessity 

it is for the Federal Government to install the system.

By many the opinion is entertained th..t such a course on 

part of the Federal Government would amount to an invasion of State 

jurisdiction. This is not so. As said before, we have passed far
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beyond that point. The Federal Government has assumed to control 

interstate commerce, no matter in whose hands it may be. Most of 

the railroads are at this time so completely in Federal hands that 

intrastate rates have even been fixed where they injuriously
1affected interstate business. In a similar manner th6 Federal 

Government has called before its tribunal State business organizations 

upon th6 charge that they are guilty of unlawful combinations and 

monopolies. Th6 assumption of the right is one of policy. Shall the 

Federal Government pursue the situation to its consistent consequences 

and undertake by further legislation to provide for the prevention of 

wrongful conditions which by existing law it unhesitantly condemns 

when it finds them. The Federal Government has done much in th6 case 

of National banks - a system which met similar antagonism and now 

which has the approval of a successful experience. It might do as 

much with the shipping companies that, owing to the Federal jurisdiction 

over navigable streams, are, properly speaking , within its exclusive 

control. Iif neither case is the control more absolute than it is over
2interstate and internal commerce.

Congress has taken steps to control affirmatively under the 

commerce clause. The first step was taken in 1887 when the Interstate 

Commerce Act was passed. This was followed in 1890 by the Sherman Anti- 

Trust Act and numerous other statutes have been enacted subsequently. 

The decisions in the Supreme Court clearly demonstrate that the limit 

of Congressional action has by no means been reached, and the precise-

1. The Rate Cases
2. Chas. S. Nag61, Sec’y of Commerce and Corporations Letter.
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extent of the Federal power has yet to he determined. The large 

growth of industrial corporations has made the subject of the 

utmost importance, because it is by virtue of this power th...t 

Congress is b61i'6ved to be capable of controlling these bodies. 

More efficient regulation th„n is in force at present unqestionably 

appears desirable, and Federal chartering of corporations appears 

to b6 a solution, when such corporations desire to engage in inter-
1 astate commerce. This would be doing consistently, logically mi 

completely what is now being done crudely and ineffectively.

Nowhere in the Constitution is there a specific grant of 

the power to incorporate and accordingly, if such a power does exist,
\ 

it must be as a means of exercising some other power, or powers.

Let us consider then some decisions from which it may be 

taken that the Federal Government has th6 power which is claimed for 

it in this study. When the United States incorporated the National 

bank the question arose as to the constitutionality of such an 

action and althogh the Supreme Court did not pass upon the constitutiai- J
2 

ality of the National bank until 1819 in McCullough v. Maryland in 

which the court upheld the validity of the act of incorporation. The 

court said "The power of creating a corporation is nevei* used for its 

own sake, but for the purpose of effecting something else. No 

sufficient reason is, therefore, perceived, why it may not pass as 

incidental to those powers which are expressly given, it it be, a 

direct mode of executing them." Particular note should be taken of
I

1. Heisler, Feder:l Incorporation
a. H. R. 20142 (61st Cong. 2nd Sess.) was a bill providing 

Federal Chartering
2. 4 Wheaton 316
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this opinion since its construction m.-.y mean that the Federal 

Government could us an incidental power incorporate companies to 

carry out express provisions of the Constitution.

This cus6 definitely established the principle that 

Congress, though not expressly given th6 power to incorporate, may 

exercise such power if it be a means of carrying into execution a 

power which is expressly conferred by the Constitution.

In the Union pacific, Luxton v. Hew River Bridge Company 

and other cases which we will presently consider it was settled that 

Congress under its power to regulate commerce, could incorporate 

bridge or railroad companies. Why should not Congress then have 

th6 power to incorporate trading companies as a means of regulating. 

This surely would be carrying out an express power, and by the very 
means advocated in McCullough v. Maryland^- namely that of powers 

incidental to those expressed.

The Federal Government is not inexpBrienced in the field 

of incorporations when it is rememb6ied that in emergency periods 

it has formed such public companies as the Federal Lund Banks, 

Emergency Fleet Corporation, U. S. Shipping Board and in very recent 

times the Grain Corporation and the Heconstruction Corporation. The 

sizes of these bodies, and their capitol far overshadow any existing 

enterprise.

The corporations thus formed came from the implied authority 

1.4 Wheaton 316
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of Congress to create any agenoy furthering an encl authorized by the 

Constitution. The implied power of Congress to create any instrument 

facilitating the exercise of an expressed power was not universally 

accepted in the 6arly years of the government. .Although Congress 

cre.ted the first Bank of the United States in 1791 under this implied 

power, its competence to do so w. s not firmly established until Marshal. 1 

handed down his famous decision 28 years later in McCullough v. Maryland' 

In the words of this decision "Let the end be legitimate, let it be 

within th6 scope of the Constitution and all means are appropriate, 

which ar6 plainly adapted to that end, which ar6 not prohibited, but 

consistent with the letter and spirit of the Constitution, are 

Constitutional. •• This language gave ample latitude for the creation 

of any type of corporation which would further the exercisG of a 

Constitutional power. In other words the createion of a corporation 

is only a means to an end* It is the end which must be examined to 

determine its constitutionality.

In the McCullough case the fiscal powers of Congress were 

invoked to sustain the creation of a corporation. The regulation of 

commerce clause has been invoked with equal success. The first case 

of Federal incorporation under this clause occurred in 1862 when 

Congress incorporated the Union Pacific Railroad. This .Act Wv.s 
sustained in 188.7. in California v. Pacific Railroad Companies^. This 

cas6 cle.-rly established that private owned corporations created by 

the Federal Government is a constitutional function of that body.

1. 4 Wi6:.ton 316

2. 127 U. S. 1 (1888)
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Although mention will b6 made 1-ter on the right of 

interstate commerce companies to engage in intrastate commerce, 

it is interesting to not6 that such could be inferred from the 
following decision in Leisy v. Hardin^ wherein Mr. Chi6f Justice 

Fuller said: ’’The power vested in Congress * to regulate commerce 

with foreign nations and among the several states and with the 

Indian tribes ’ is the power to prescribe the rule by which that 

commerce is to be governed, and is a power complete in itself, 

acknowledging no limitations other than those prescribed in the 

Constitution. It is co-extensive with the subject on which it 

acts and cannot be stopped at the external boundary of a state, 

but must enter its interior and must be capable of authorizing 

the disposition of those articles which it introduces, so that 

they may become mingled with th6 common mass of property within 

th6 territory intendedV This has some bearing on wh..t is generally 

known as the original package theory. It clearly upholds commerce 

to the point of 6ntry within the st;.te of goods transported in 

interstate commerce.( Note )

Th.6 fact that Congress has not as yet legislated on 

questions discussed here does not me..n that it has foregone those 

rights. In effect also it is ..gainst the principles of this 

government for < ny one state to interfere with the free movement
3of goods. From the decision in Titusville v. Brennan, if the

1. 135 U. S. 1QQ, 108
2. In Support Gibbons v. Ogden, 9 Wheat. 1, and also

Brown v. Maryland, 12 Wheat. 419
3



Federal G-overnment thought State corporations in any way burdened 

commerce, it would h;:v6 the right to rectify such condition by any 

action it deemed advisable or necessary. Mr. Justice Brewer in the 

case cited above eaid, ” It is settled that nothing which is a 

direct burden upon interstate commerce can be imposed by the State 

without the assent of Congress and that the silence of Congress in 

respect to any matter of interstate is equivalent to a declaration 

on its part that it should be absolutely free.” (Note

From th.6 following .opinion it may be easily said that

States would be bound by Government regulations which would be
2exclusive of any stateright. In Lyng v. Michigan, the opinion was 

"We have repeatedly held that no state has the right to lay a tax 

on interstate commerce in any form, whether by way of duties laid 

on the transportation of the subject of that commerce, or on the 

receipts derived from the transportation of the subject of that 

commerce, or on th.6 receipts derived from the transportation, or on 

the occupation or business of carrying it on, for the reason th. t 

such taxation is a burden on that commerce and amounts to a regulation 

of it, which belongs solely to Congress.1' (Note )

Why cannot it be inferred then that if Federal incorporation 

made for a more free commerce, the state incorporation would be a 

burden upon such commerce. This surely would give the government some 

reason for Federal power to incorporate such companies as ar6 engaged 

in the field of interstate business.

1. In support, Robbins v. Shelby Taxing District 120 U.S. 489
Leouys v. Mobile 127 U. S. 640
Stoutenberg v. H6nnick, 129 U. S. 141

2. 135 U. S. 161
3. In support, McCall v. California, 136 U. S. 104
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Let us examine what happened when a state tried to 

regulate a foreign corporation engaged in interstate commerce.
1In Crutcher v. Kentucky, an act of the State of Kentuclsy which, 

forbade the agent of an express company not incorporated by the 

laws of that state, from carrying on business without first 

obtaining a license from the state, and , as a preliminary 

thereto, that he should satisfy the auditor of the state that 

the company he represented was possessed of an actual capital 

of at least $150,000 was held to be a regulation of commerce and 

invalid. Mr* Justice Bradley delivered the opinion of this case.
2The case of Ficklen v. Shelby County reiterates the congressional 

power as exclusive over interstate commerce.

It should appear clear to any person familiar with the 

situation that from the above decisions that the power over 

interstate commerce may go to chartering of the companies 

engaged in it, even it is construed only from the viewpoint 

that such is necessary as an incidental power, implied, from 

the commerce clause of the Constitution. Further support Will 

follow later in this article.

In 1866 Congress passed a statute granting to any 

telegraph company organized under the laws of any state the 

right to construct and maintain Hugs through and over any 

portion of the public domain, over and along military and 

post roads, and over, across and under anyof the navigable 

streams of the United States. In Pensacola Telegraph Company

1. 141 U. S. 47
2. 145 U. S. 1
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v. Western Union Teltgraph Company this act was held to be 

a valid exercise of the commerce power and a statute of 

Florida which granted exclusive telegraph privileges within 

the state to one company was held unconstitutional as in 

conflict with the power of Congress*

This certainly carried out the thought in that 

even where a state has given an exclusive grant to a project 

the Federal Government could by acting in favor of commerce 

set such grant aside as uncostitutional as an interference 

of Federal authority.

There is an argument that a state being a 

sovereignipower, it has power incident to such sovereignty 

to grant charters to corporations, and father can give 

exclusive grants together with these charters. That such 

may have been th6 original situation in England and later 

adeopted the States is true. However with the adoption of 

the Constitution and the later construction of its 

provisions by the Supreme Court it appears that the commerce 

clause could be used as a curtailment of this original 

sovereign power. In the above Pensacola Telegraph Company 

case it was the intention of the state of Florida to give■ 

a monopoly to this state corporation. Just how this stodd 

up under the acid test of the Supreme Court, against the 

the Federal grant is now history. The grant was held '

1. 96 U. S. 1 



unconstitutional as in conflict with the power of Congress 

which has any number of times been held to be exclusive 

over commerce. It seems then that the argument that th.6 » a 

States have exclusive power to incorporate companies, or 

to grant exclusive franchises is a bit retarded in view 

of the above decision. Florida attempted to give exclusive 

power to the telegraph company, this being set aside, good 

reason predicts the same could happen in th6 field of 

incorporations for interstate business companies.

The Federal government long ago'took steps toward 

the early developement of commerce in this country. Congress 

helped pioneer the early enterprises in the field of such 

transportation os railroads and highways and canals and also 

in the encouragement of bridge companies. Such encouragement 

should be lent even at this late date to the private business 

concerns, which would surely benefit by uniformity ^nd fair 

play as between concerns of similar nature.

The decisions in the Supreme Court relating to the 

establishment of systems of railroads justify the creation 

of corporations principally under the commerce power of 
Congress. In California v. Pacific Railroad Companyies^ 

the court said "It cannot at the present time be doubted that 

Congress, under the power to regulate commerce among the 

several states, as well -s provide for postal accomodations



and military exigencies, Wad authority to pass these laws.

Th6 power to construct, or to authorize individuals or 

corporations to construct, national highways and bridges 

from state to state is essential to the complete control 

and regulation of interstate commerce. Without authority 

in Congress to establish and maintain such 'highways and 

bridges, it would be without authority isto regulate one of 

the most important adjuncts of commerce."

This same principle was later carried Out in the 
case of Luxton v. North River Bridge Company^ where the 

power of Congress to incorporate a company to construct a 

bridge across the Hudson or North River was sustained. In 

this case the court said "Congress may incorporate as an 

appropriate means of executing the powers of th6 government, 

as, for instance, a bank for the purpose of carrying on the 

fiscal relations and operations of the United States or a 

railroad corporation for the purpose of promoting commerce ,

among th6 states."
2EYom this case and other cited it appears that 

eminent domain may even be exercised within a state to enable 

such a company to carry out the operations, though the stat6
2objects. What a step this is toward facilitating commerce, 

and y6t one attempts to argue that such a power os incorporation 

may not be present in the Congress,

1. 153 U. S. 525
2a Kohl v. U. S. 91 U. S. 368, Cherokee Indian N-tional 

v. Kansas Ry. 135 U. S. 641, Luxton v. North River 
Bridge Company, 163 U. S. 525
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Th6 right to exercise eminent domain ae stated above 

■is true' even where the brid._e company is one not incorporated 

by the Federal Government. .Although in any 6vcnt approval 

of the War Department for bridge projects must be received, 

the right of the Federal Government to aid by lending its 

“eminent domain” power to the successful completion of such a 

proposition must be conceded in view of the above cases.

From the few cases considered there is little doubt 

in my mind that a national incorporation law could well be 

upheld under the broad doctrine "to facilitate commerce." 

To require uniform reules of liability, stock, issue, 

directors and to place all national business within one legal 

jurisdiction would certainly facilitate interstate commerce.

If there is any question as to conflicts between 

regulations between stat6 and federal government the ruling 

in the Shreveport Case (Houston & Texas Bailway Company v. 

United States) would wfcigh heavily in favor of governmental 

power. In the words of Justice Hughes "ISJherever the interstate 

and intrastate transactions of carriers areso related that the 

government of the one involves the control of the other, it 

is Congress and not the state that is entitled to prescribe 

the final and dominant rule, for otherwise Congress would be 

denied the exercise of its constitutional authority, and the 

state, and not the nation, would be suxjreme within the national 

field.” This decision w:s necessary because intrastate rates

1. 234 U. S. 342



22 -

were working a hardship on interstate carriers. This same 

principle was followed by the Louisiana Class Rates Case 

Decision^ and Illinois Central Railroad Company v. Public
2Utilities Commission •

The regulation o.f interstate carriers has shown 

a sustained tendency to devolve more and more vitally upon 

the federal authority, and with the present condition of the 

railroads in view of the government;! loans, it appears that 

the regulation in th6 very ne-r future will be more marked 

than ever before.

That Congress has the power to regulate commerce 

between the states, it seems that it also h..s the power to 

..rohibit such commerce. This is especially true when it 

is remembered that the Government m„y exclude products from 

importation into this country. From a dissenting opinion
g 

of Justice Hurlay in the case of Hew York v. Roberts ” I 

had supposed th6 Constitution of the United States had estab

lished absolute free trade between the States, of the Uhion, 

but it has never been so held. The Constitution nowhere 

inhibits Congress from placing restraints upon interstate 

commerce whenever in its discretion such restraints are 

deemed expedient, providing they are not inconsistent with 

other constitutional provisions." Th6 power to tax is the

1. 33 I.C.C. 302
2. 38 Supreme Ct. Repts. 170
3. 171 U. S. 658
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power to destroy was once held in a cas6 before the Supreme 

Court. Inversely the same reason would h. ve to be true. 

From this case, then, it could be deducted that the power 

to restrain is also the power to control, and such being 

the case it would even extend to the end argued for here, 

namely that of Federal chartering of corporations for the 

proper restraint and control of interstate companies.

Now that we have seen that Congress could

incorporate bodies serving as administrative arms of the 

government as exemplified by the national banks, and also 

that it could incorporate public service business engaged 

in the actual transfer of poods, persons, intelligence, etc., 

in interstate commerce, the question still remains whether 

the Congress has the power to incorporate ordin: ry mercantile 

and manufacturing bodies transacting business across state 

boundaries. The first two propositions hate been answered 

and the last named may bedisposed of by saying that Congress 

could incorporate such bodies if in the judgment of Congress 

th6 erecting of such corporations would tend to facilitate 

interstate commerce. This proposition is supported by the 
coses of Bailroad Company v. Peniston 1 2 3 and United States

ov. Union Pacific Bailroad Company •

In further support of this last contention let us
3 again consider the case of Luxton v. North River Bridge Company

1. 18 Wall 5
2. 98 U. S. 569
3. 155 U. S. 525
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where in the course of the opinion th6 court said "Congress 

therefore may create corporations as appropriate means of 

executing the powers ,of government as for instance a bank 

for the purpose of carrying on the fiscal operations of the 

United States'or a railroa'd company for the purpose of 

promoting commerce among the state s.w- There is quite a 

disparity between the uwo purposes and the true power 

resting in Congress is given sufficient latitude to cover 

a multitude of exigencies.

If the business of the private mercantile 

corporation involved transportation from one state to 

another it appears that Congress would have the power to
1regulate such companies by incorporations. There is no 

question that such business would take on the complexion 

of interstate commerce just as much as the railroad companies.

If Congress has th6 power to incorporate railroad 

companies as a means of regulation, it is analagous then 

that Congress should haV6 like power over private trading 

companies as a means of regulating that commerce which 

consists in buying and selling between the states, and which 

generally involves transportation of the kind mentioned. If 

the means of the are appropriate, they should also be in the 

other. The means employed ar6 not necessary as long as the
2 

result is properly within th.6 confines of Congress.

1. Robbins v. Sh61by 120 U. S. 489 
Addyston Pipe Case 175 U» S. 211 
Stockard v. Morgan 185 U. S. 27 
Rearick v. Pa. 203 U. S. 507

2. McCullough v. Maryland, 4 Wheat. 316
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While federal incorporation may not be the only 

means of regulating and while it may not be the most desir

able, it goes without question that it is within the scope 

of the national legislative body as a just exercise of
1

constitutional prerogative*

To secure uniformity of regulations was the

reason the power to regulate national commerce was given 

to Congress and it is idle to consider that uniformity 

will ever be attained by leaving, or futher surrendering 

these powers to the states* Hr. Justice Harlan in the
2

Lottery Case said " The whole subject is too important 

to justify any attempt to lay down a rule for determining 

in advance the-validity of every statute that may be 

enacted under the commerce clause*” After reviewing the
3 cases from Gibbons v. Ogden to Kansas City Southern Hailway 

he concludes that " Congress alone has th6 power to occupy 

by legislation, the whol6 field of interstate commerce*” and
4as .stated in,. In Re Rahrer "the framers of the Constitution 

never intended that the legislative power of the National 

government should find itself incapable of disposing o,f a 

subject specifically committed to its charge? and points 

out that "that Commerce among the states embraces navigation, 

intercourse, conmunication, traffic, th6 transit of persons

1 .McCullough v. Maryland, 4 Wheat* 316
2* 188 U* S. 321
3. 187 U. S. 617
4. 140 U* S. 545
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and the transmission of messages by telegraph."

This reiterates clearly what the Supreme Court 

has many times held, that th6 power which Congress has 

over interstate commerce is plenary. What hroad powers 

may thus be embraced can only be guessed at hazardously.

Let us consider then that the Federal Government 

has the power to incorporate trading companies to engage 

in interstate commerce could these companies engage in
1intrastate business? In Osborne v.. Bank, Ohio'.taxed a 

branch of the Bank of the United States on ground that it 

was engaged in state business as well as Federal business. 

The tax was held unconstitutional because the private 

banking business was incidental to its other fiscal matters. 

This, however, it appears would be far fetched in matters 

not of such importance as those of fiscal nature. However 

the analogy is present, and from the decision, if the local 

business would necessary to the carrying out the proper 

end of its interstate business such business would be 

proper. This point of view has since been supported in the
2 < cases of Reagan v. Mercantile Trust Company , Smythe v. Ames

4and Western Uhion Telegraph Company v. Kansas, and also
5Pullman v. Kansas.

1. 9 Wheaton T38
2. 154 U. S. 413
3. 169 U. S. 466
4. 216 U. S. 1
5. 216 U. S. 56
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Whether the companies organized, by the Federal

Government could also has a matter of right engage in 

manufacturing is carrying the question to a fine edge* 

From study it seems that th6 rigit to manufacture might 

be prohibited by th6 states where such practice is 

intended. Manufacturing is not commerce and it has so
1

been held by a long list of Supreme Court cases. The 

logical conclusion therefore is that the power to regulate 

is not th6 power to produce, nor is it the power to 

create agencies of production* Therefore unless such 

production was carried on in some Federal district like 

the District of Columbia, it might be subject to 

regulation by the state*

It would be a simple matter for Congress to 

authorize the formation of corporations on the basis that 

the right to form corporations is necessary to the convenient 

and effective transaction of interstate and international 

trade.

The Government could put such laws into effect 

without much fifficulty, either by direct legislation or by 

way of its taxing power* The latter was used by the Federal 

Government to produce a unif-’rm currency by taking out of 

existence the issues of stat6 banks, in favor of National

1* Kidd v. Pierson, 128 U. S. 1,
The Knight Case, 156 U. S* 1 
Coe v. Errol, 116 U. S. 571, 
Addyston Pipe Case, 211 U. S* 246
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1
Banks and such a tax was held to he constitutional.

Mr. Justice Kelson must have foreseen that a

power such as advocated may som6 day come into effect 

because in his dissentin opinion in the Veazie Bank 

case he said ”lt is true the present decision strikes 

only at the power to create banks, but no person can 

fail to see that the principle involved affects th6 

power to create any other description of corporations 

such as railroads, turnpikes, manufacturing comyianies 

and others."

This dissenting opinion is of unusual interest 

to the topic here. It amounts almost to a prophecy since 

he makes mention that while the particular decision 

strikes only at the power to create banks, that the pourer 

to create other descriptions of corporations is in the 

offing. There must have been a justifiable reason for 

his conclusion, and accepting this Justice’s reasoning 

as it is, it may be said that the chartering of corporations 

for th6 carrying out of interstate commerce would be within 

the principle of the case involved.

Federal incorporation was thought of by the 

framers of the Constitution. In th6 convention which 

framed the constitution Mr. Madison, often referred to as

1. Veazie Bank v. Fenno, 8 Wall 533
Casey v. Galli, 94 U. S. 673
National Bank v. U. S. 101 U. S. 1
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the father of th6 Constitution (Mr. Madison was from 

Virginia), and Mr. Pinckney of South Carolina on August 

20, 1787 each submitted to the convention a proposal 

that Congress be clothed with the power to create 

corporations. The proposition of Mr. Madison was in 

the following words:

"Congress shall have power to grant charters

to corporations in cases where th.6 public good may 

require them and the authority of a single state may be 

incompetent.”

The proposition of Mr. Pinckney was simply: 

’•Congress shall have power to grant charters of incorpor

ation.” These proposals were rejected but they are 

evidence that thought was given to the problem at that
1

time.

What simplification would have resulted had 

these provisions been adopted makes a very interesting 

question. The railroad situation would be easier perhaps, 

but one thing certain the trust problem through which this 

country passed, and which cost such a vast amount of this 

governments money and energy probably would never have 

arisen. In advocating a national incorporation law at 

this tim6 it is done so with an idea of complying with the 

trend of the time. Codification is slowly going on through

out the country. There is a cry for uniformity and in

1. Speech of Finis J.Garrett of Tenn.
H. R. Feb. 7, 1910.
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consequence we have a Uniform Negotiable Instruments 

Law, a uniform Sales Act and th6 tendency is even 

going further with the advocacy of uniform Divorce 

Laws and what not* What is behind this movement?

The answer is simply this, that modem business, quick 

and responsive to impulses to clarify cloudy situations, 

and simplify complicated matters wants more uniformity. 

It has proven its value in the fields mentioned, why 

not extend the beneficial effect of uniformity to 

corporations, where only heaven knows uniformity is 

distressingly necessary in view of the divergency of 

rules in the states.

The corporation is often unduly hampered and 

greatly inconvenienced by conflicting state regulations. 

Its property and shares are taxed in as many different 

ways as there are states in which it does business; 

here the state officer values its property; there, the 

local authoraties do; here it is taxed on its paid up 

stock; there, on its authorized stock; there again. 6h.-its 

stock and bonded debt; and elsewhere on its gross receipts; 

in still other places on its net earnings, and elsewhere 

it pays specific taxes; here it pays th6 same as domestic 

corporations; there more. Its franchises and intangible

t
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property are not infrequently subjected to double, tripe cr 

quadruple taxation, and. under the decision in People v. 
Horn Sliver Mining Company^ it is within the power of each 

state in which a foreign corporation does business to tax 

it, under the form of a license fee, upon the whole of its
gstock and not merely on that part used in the state.'*

This surely states th6 muddled situation which 

exists today and which it is my contention uniformity will 

clear up, such uniformity being within the power of the 

Federal government, it should take the necessary step.

Th6 general situation was well described by 

Federal Trad6 Conmissioner Myers before the American Academy 

of Political Soience in 1926 as follows:

” Public opinion will not long tole rate a 

condition under which a few states vie with one another in 

creating corporations with unlimited capital and powers, 

without requirement that they engage in business in the states 

of their incorporation, and without provisions looking to the 

disclosure of their operations or accounts, to transact 

business and market their securities in other states. An 

effort has been made to justify these loose corporations laws 

on the ground that they encourage the develcpement of 

industry within the states? but the effort fails in view of

1. 143 U. S. 305
2. Wilgus, H. L» - Should there b6 a Fed. Inc. Law

for Commercial Corporations
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the omniasion of any provision that the corporations shall 

conduct their operations in whole or in part within the 

states of their incorporation. The inference is irresistible 

that the incorporations of companies is solicited by these 

states because of the license fB6s and other revenue 

derived from the business. The creation of corporations 

has lost its dignity as an exercise of the sovereign 

prerogative for the furtherance of commerce and in the 

interest of the people of the state. What was once 

regarded as the conferring of a great privilege, to be 

limited and circumscribed by all necessary provisions 

for th6 protection of the public, has become a bargain 

sale, and states are advertising and competing for the 

business.”

Most charters in America are made in perpetuity 

quite regardless of the direct interest which the people 

might have in a periodic review of their serviceability. 

Even if a concern ceases to Bo business, in the eyes of 

the law it continues to exist forever. Since the charter 

is in the nature of a contract, it is not one to b6 

forfeited without the consent of the state. let very f6W 

if any charters are formally surrendered, in the many 

thousands of corporations formed. The advocating theref'Te 

of a federal system as exists in England would help strike 

some of the uselfess or dead corporations from the records.



In England they have a Commissioner on the Winding Up of 

Corporations, in the Board of Trade* During the year of 

1925, this official struck some 2,500 companies from the 

rolls* But with us, instead of being put aside, these 

grants of power still stand always i.ubject to revival; 

and possibly to be devoted to quite another use from the 

one for which they were originally intended*

"The states are unable to cope with the difficulty.

Commerce has become national in operation, and imperial 

in power* The states cannot control these, first because 

the Constitution has taken away the power over the subject 

matter; second, because if the state had the power, it 

would be impossible to secure the requisite uniformity; and, 

third, if the legal authority existed in the states it would 

be almost impossible to secure adequate control over the 
big corporations*"I

Placing an article of this kind before the public 

at this time may incite enmity when some..of our most 

prominent statesmen are complaining of the invasion of states 

rights and a too great centralization of power. To this Hie 

answer would b6 that the exercise of power already existing 

in a central government is not a centralization of power; it 

all comes from the people; a hundred and fifty years ago, the

1* 19 Indus* Com. Reports Page 642.
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whole governmental power was distributed by them between 

the Federal and State governments to be used by each when 

the occassion arose; in the words of Chief Justice 

Marshall " The Government of the Uhion is emphatically and 

truly a government of the People. In form, and in 

substance it eminates from them. Its powers are granted 

by them, and are to be exercised directly on them, ah def or 

their benefit*...................It is a government of all; its

powers are delegated to all; it represents all; and acts 
for all."'*’ .And further, as he said, the constitution was 

"intended to endure for ages to come, and consequently to
2be adapted to the various crises of human affairs."

2h6 constitution being th6 living document 

claimed of it, the power to extend federal protection by 

chartering corporations could easily be placed under the 

all embracing coer of its privisions.

With ths vast network of complications incident 

to state regulations, and also federal supervision, control, 

taxation and other matters, it seems that the assumption by 

the federal government of such power would tend strongly to 

a simplific. tion of present day problems. Who knows but 

that such action would not affect in some way the return of 

easier business and economic conditions. One thing certain 

it would have a salutory effect in a legal way.

1. McCullough v. Maryland, 4 Wheat. 316
2. Same
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Mention was mads earlier in thia article that in 

the field of foreign commerce the Federal Government was in 

sole control* How we may determine that, and how th.6 

Federal Government has taken full control of that phase of 

commerce will now he discussed.

In 1890 the Sherman -Anti-Trust Act was passed.

This act restrained unlawful combinations, or any association 

which had for its purpose the restraint of trade, numerous 

other Acts were passed after the above date all dealing with 

restraints and like matters* However, that in order to 

allow th6 Uhited States Corporations to engage in foreign 

commerce in 1918 th6 W6bb Export ®rade Act was passed. This 

Act allowed th6 association or combination of companies 

which were prohibited under the Sherman and other Acts, 

solely for the purpose of developing our export and foreign 

trade* It will be of interest here to inject the provisions 

which I believe are pertinent in exempting combinations from 

the restraints of the Anti-Trust laws* Section 2 reads as 

follows: °That nothing in this Act (referring to the Sherman 

Act.) entitled an Act to protect trade and commerce against 

unlawful restraints and monopolies, approved July 2nd, 1890, 

shall be construed as declaring to be illegal an association 

entered into for the sole purpose of engaging in export trade 

and actually engaged solely in such export trade, or an 



agreement made or act done in the course of export trade 

by such association, provided such association, agreement, 

or act is not in restraint of trade within th6 United 

States, and is not in restraint of the export trade of 

any domestic competitor of such association.”

And again in the next provision of the Webb Act, 

we have an exception made for th6 purpose of allowing such 

groups to control th6 entire capital stock of other companies 

It will b6 remembered that such acquisition would have been 

looked upon with a questioning eye under the other existing 

laws. Section three reads M That nothing contained in 

....the act....shall b6 construed to forbi< the acquisition 

or ownership by any corporation of the whole or any part of 

the stock or other capital of any corporation organized 

solely for the purpose of engaging in export trade, and 

actually engaged solely in such export trade’, unless such 

acquisition or ownership may be to restrain trade or 

subsequently lessen competition Within the United States.”

Following these two sections appears section five 

which provides for th6 compliance of such corporations as 

are engaged in foreign trade, of eertain regulations and 

also provides that in event the miles are not followed that 

the benefits of the act may be denied them. The act reads, 

Section 5. "That every association now engaged solely in 

export trade, within sixty days after the passage of this 

Act, and every association entered into hereafter which
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engages solely in 6sport trade, within thirty days after 

its creation, shall file with the Federal Trade Commission, 

a verified written statement setting forth the location of 

its offices or places of business and the names and addresses 

of all its officers and all its stockholders or members, and 

if a corporation a copy of its certificate or articles of 

incorporation and by-laws, and if unincorporated, a copy of 

its articles or contract of association, and on the first 

day of January of each year thereafter it shall make a like 

statement of the location of its offices or places of 

business and the names and addresses of all of its of. icers -nd 

of all its stockholders or members and of all amendments to 

and changes in its articles or certificate of incorporation 

or in its articles or contract of association. It shall also 

furnish to the commission such information as the commission 

may require as to its organization, business, conduct, practices, 

management and relation to other associations, corporations, 

partnerships, and individuals. Any association which shall 

fail so to do shall not have the benefit of th6 provisions of 

Section 2 and section 3 of this Act, (stated above), and it 

shall also forfeit to the United States..........and be subject to

prosecution. ...”

After reading the provisions enumerated there cun be 

little if any doubt that the Federal Government is supreme in 

the field of foreign commerce. ®he provisions of the Act and 



their compliance by corporations engaged in the field of 

for6iga commerce must b6 accepted ad evidence that these 

organizations wish to take advantage of the liberality of 

the Federal statutes. And acknowledging this,recognition 

is given to the supremacy of the Congress to legislate in 

the field discussed.
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