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Abstract:
Kuwait seeks to become the financial hub of the Middle East. In pursuance of
this vision, Kuwaiti lawmakers adopted foreign laws in the hope of producing
results similar to those foreign nations. The application of some these laws was not
as effective as expected.
Protection of the minority shareholders of corporations is a fundamental
issue in corporate governance. Prior to 2010, minority shareholders in Kuwait were
not offered proper protection. The adopted laws endeavored to develop the legal
system and close the loopholes of the old laws. Under the old laws, majority
shareholders could sell the controlling blocks of the corporation without the
participation of the remaining shareholders. The new laws provide protection for
minority shareholders that is globally accepted and effectively implemented in
many developed countries. One of the new rules is the Mandatory Bid Rule (MBR).
The Mandatory Bid Rule requires shareholders, who own a minimum of 30% of the
shares, to offer a buy-out to all remaining shareholders at the same price as the
controlling shareholder.
The Mandatory Bid Rule originated in the United Kingdom (UK). The Kuwaiti
market is not fundamentally similar to the UK market. The business market in
Kuwait is predominantly influenced by a small number of wealthy families or
individuals, and state owned institutions. While appropriate for the UK business
market, the MBR is not conducive to the culture of the Kuwaiti business market.
This thesis will illustrate how the adoption of the Mandatory Bid Rule was
not successfully applied and did not have a positive effect on the protection of
iii

minority shareholders. I will propose alternative legal remedies that should
accomplish the failed objectives of the new laws in Kuwait. The objectives are to
protect the minority shareholders, investors, and the market. These remedies are
integral to the socioeconomic, political, and legal systems and the conditions of the
Kuwaiti business culture.

Keywords: Capital Market, Minority Shareholders, Mergers and Acquisitions,
Corporate Governance, Controlling Shareholders, Kuwait.
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Introduction:
In 2007, I was in my last year of Kuwait University Law School. At that time, I
owned non-controlling shares of Wataniya Telecommunication Company
(Wataniya). Qatar Telecommunication Company (Qtel) had an agreement with
Kuwait Projects Company (KIPCO) to acquire 51% of Wataniya shares. Kuwait
Projects Company was the controlling shareholder. It owned 24% of Wataniya
shares.1 Kuwait Projects Company managed the negotiation.2 The acquisition of the
shares was completed after the approval of the Kuwait Stock Exchange Committee.3
I realized how, as a minority shareholder, I was undermined and unprotected under
the law. The controlling shareholder gets a premium for selling his controlling
shares, but minority shareholders have no say in these transactions. They cannot
even examine whether the transaction is beneficial. I felt there was a problem in the
mergers and acquisitions laws in Kuwait. I began asking my business law professors
about the transaction. According to them, the Wataniya transaction was totally
according to the law. I thought it was unfair as it burdens the minority shareholders.
In 2010, Kuwait enacted the Capital Market Authority rules. In 2012, Qtel
owned 52.5% of Wataniya. Therefore, Qtel was legally obligated to tender an offer to
all shareholders of Wataniya to acquire the remaining shares of the company,

The deal was worth $3.8 billion, which is $15.9 per share. See Qtel closes $3.8 billion
Wataniya acquisition – Largest Telecom Deal in the Arab World, OOREDOO COMPANY, at
http://www.ooredoo.qa/en/3281 (last visited November 11, 2015).
2 Reuters, Qtel in $3.72bn Wataniya takeover, ARABIAN BUSINESS, available at
http://www.arabianbusiness.com/qtel-in-3-72bn-wataniya-takeover-148358.html
(Last visited November 11, 2015).
3 Qtel closes $3.8 billion Wataniya acquisition, supra note 1.
1
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though it would change the proportion of ownership from 52.5% to 92.1%.4 This
change in proportion is a consequence of the Mandatory Bid Rule, which was
enacted by Kuwait in 2010.5 This made me wonder how controlling shareholders
could acquire all the shares of a company if they cross the threshold of the
Mandatory Bid Rule. Most of the listed companies’ ownership in the Stock Exchange
Market would change based on the new rule. This is a huge burden on the investors.
In this thesis, I propose a new methodology to regulate the transfer of
controlling shares of corporations. I call this methodology the Voting Rule. The
Voting Rule protects minority shareholders and promotes the transfer of controlling
shares. The Voting Rule gives minority shareholders the right to vote on offers to
acquire the controlling blocks without the involvement of the incumbent controller.
To ensure transparency of the transaction, strict disclosure requirements are
necessary.
Providing more protection for minority shareholders does not give the
minority power to rule the corporation. It is merely a balancing of the scales
About us -WATANIYA TELECOMMUNICATION CO., available at
http://10.wataniya.com/aboutus/default_en_gb.aspx. (last visited November 11,
2015).
5 CAPITAL MARKET AUTHORITY Law 7 of 2010, art. 271;
see PD Dr. Harald Baum, Takeover Law in the EU and Germany Comparative Analysis
of a Regulatory Model, available at
http://www.docstoc.com/docs/2388469/Takeover-Law-in-the-EU-and-GermanyComparative-Analysis-of-a (last visited Oct 21, 2013):
The need for this protection is demonstrated by several takeovers. In the takeover
of Whitehead Iron Holdings in the United Kingdom in 1963, the buyer bought out
the institutional shareholders, but looked over the small individual shareholders,
because their shares were deemed too insignificant to affect the outcome of the
takeover.; see A. Beedle, Review of Accounting Principles and the City Code: The Case
for Reform by Edward Stamp; Christopher Marley, 46 THE ACCOUNTING REVIEW 644–
646 (1971).
4
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between the minority and the majority and allocating the risk of the transaction
among all shareholders. The protection of minority shareholders is essential for the
market. It attracts capital and generates more cash. It is important to give
shareholders fair treatment, not necessarily equal treatment.6 The protection must
not diminish the market of corporate control.7
The sale of the controlling blocks of a corporation, as occurred in the
previous example, takes place when there is a holder of a substantial percentage of
the corporation’s shares. If there is no controlling shareholder, the buyer makes a
public offer to the shareholders. A tender offer is exercised when there is dispersed
ownership and no controller. In contrast, a sale of control involves a controlling
block holder who has a concentrated ownership of controlling shares. After the
agreement between the controlling shareholder and the buyer is executed, the new
controlling shareholder appoints the members of the board of directors and
controls the management of the company.8
The minority, or non-controlling, shareholders are investors holding a small
interest in the corporation.9 The interests of each shareholder vary. In some
matters, the aims of the minority shareholders differ from those of the majority.

Frank H. Easterbrook & Daniel R. Fischel, Corporate Control Transactions, 91 YALE
L.J. 698, 703 (1981).
7 This will be discussed later in the Equal Opportunity Rule. See ERIK BERGLÖF &
ANETE PAJUSTE, EMERGING OWNERS, ECLIPSING MARKETS? – CORPORATE GOVERNANCE IN
TRANSITION, Stockholm School of Economics (2002).
8 THE ANATOMY OF CORPORATE LAW: A COMPARATIVE AND FUNCTIONAL APPROACH 225
(Reinier Kraakman et al. eds., 2004).
9 Anupam Chander, Minorities, Shareholder and Otherwise, 113 YALE L. J. 119, 119
(2003):
6
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The problems appear when a buyer acquires sufficient voting shares in a
company to control it.10 The control of the company changes from the current board
to the board of the acquirer.11 Looting of the assets of a corporation by the buyer is
claimed to be one of the main problems following the sale of control.
Many scholars have come up with different theories to eliminate the risk of
the sale of controls: the Corporate Assets Theory; the Mandatory Bid Rule (MBR), or
the Equal Opportunity Rule; the Strict Trustee Theory; and the Deregulatory Theory,
or the Market Rule. These theories have failed to acknowledge the assumed
economic legitimacy linked to the premium.12 The premium reflects the value of
control in the market.13 The Market Rule does not deter the harm of transfers of
control. Over-deterrence in the Mandatory Bid Rule and under-deterrence in the
Market Rule led me to invent the Voting Rule, which would work efficiently and
protect minority shareholders at the same time. The Voting Rule aims to reduce the
harm that minority shareholders face in such a transaction.
There are two important questions about these sales that these theories try
to address. The first is whether the buyer and the controlling shareholder may
make an agreement for the sale without giving the non-controlling shareholders the

Dealing with minority shareholders rights is similar to minority citizens in
Constitution Law. Although the majority rules, there is always a responsibility to
treat the minority fairly and to protect their rights.; see Id.
10 THE ANATOMY OF CORPORATE LAW: A COMPARATIVE AND FUNCTIONAL APPROACH, supra
note 8, at 225.
11 Id. at 228.
12 Thomas L. Hazen, The Sale of Corporate Control: Towards a Three-Tiered Approach,
4 J. CORP. L. 263, 266 (1979).
13 Henry G. Manne, Mergers and Market for Corporate Control 73 J. Pol. Econ. 110
(1965); see also Hazen, supra note 12.
4

right to be part of the control premium, or the chance to exit the company. The
second question is whether the non-controlling shareholders may prevent the sale
of the controlling blocks and the shift of control.14
In the Deregulatory System, or the Market Rule, the incumbent controller of
the company may sell the controlling block of the company freely and privately to
any buyer offering an acceptable price devoid of sharing the premium15 with the
remaining shareholders.16 Therefore, the controlling shareholders and the buyer
can negotiate and agree freely on the terms and conditions of the sale of the
controlling block, with no need of any approval from the non-controlling
shareholders, general meeting of the company, or the board of directors. Namely,
controlling shareholders are not obligated to offer non-controlling shareholders,
either part of the control premium, or a chance to exit the company at the same
price. The controlling shareholder is the one who determines whether the sale of
the controlling blocks occurs or not. Under the Market Rule, it is not the board of
directors who approves the sale of control. It is the owner of the controlling shares,
although in many cases, the board is appointed by the owner of the controlling
shares.17
Id. at 256; see also Edmund-Philipp Schuster, Efficiency in Private Control Sales –
The Case for Mandatory Bids (Law Soc'y. Econ. Working Papers Aug. 2010), available
at http://www.lse.ac.uk/collections/law/wps/index.htm. (last visited November
11, 2015).
15 The premium is not publicly disclosed. It is privately negotiated until the parties
agree on the transaction. See Simone Sepe, Private Sale of Corporate Control: Why the
European Mandatory Bid Rule is Inefficient (Ariz. Legal Stud. Discussion Paper No.
10-29 2010), available at http://papers.ssrn.com/abstract=1086321.
16 Schuster, supra note 14, at 1.
17 See THE ANATOMY OF CORPORATE LAW: A COMPARATIVE AND FUNCTIONAL APPROACH, supra
note 8, at 256.
14
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In contrast, in the Mandatory Bid Rule, the buyer of the target company must
offer a buy-out to all the remaining shareholders when he obtains control over the
company.18 Law and economics scholars believe the MBR prevents efficient and
desirable transactions. The bidder must consider the cost of the additional buy-out,
which would make the investment more expensive, and, consequently, less
desirable. 19
Schuster, supra note 14, at 1; see also Lan Luh Luh et al., Mandatory Bid Rule:
Impact of Control Threshold on Take-over Premiums SING. J. LEGAL STUD. 433, 435
(2001):
The MBR is applied whether the shares were purchased in a controlling block, or
were collected as a result of small purchases on the market. “Mandatory Bid Rule is
originated in the United Kingdom. In 1968, the Bank of England introduced the City
Code on Takeovers and Mergers (‘City Code’) as a response to perceived abuses in
the domestic takeover market. It designed the Code to promote two chief goals - the
equal treatment of shareholders and the non-frustration of takeover bids by the
boards of target companies – and structured it in the form of general principles,
explained through rules.”; see Lucian Arye Bebchuk, Efficient and Inefficient Sales of
Corporate Control 109 Q. J. ECON. 957 (November 1994), available at
http://www.nber.org/papers/w4788 (last visited November 11, 2015) ; see also
Paul L. Davies, THE NOTION OF EQUALITY IN EUROPEAN TAKE-OVER REGULATION (Jan.
2002), available at http://papers.ssrn.com/abstract=305979 (last visited November
11, 2015).
19 See, e.g., Easterbrook & Fischel, supra note 6; See also Sepe, supra note 15; See also
Thomas Papadopoulos, The Mandatory Provisions of the EU Takeover Bid Directive
and Their Deficiencies 1 LAW & FIN. MKTS. REV. 525, 528 (Nov. 2007), available at
http://papers.ssrn.com/abstract=1088894 (last visited November 11, 2015):Under
the MBR, the offer to the remaining shareholders must be at least equal to the price
that was paid to the incumbent controlling shareholder. This is the “equitable price”.
According to EUROPEAN DIRECTIVE ON TAKEOVER BIDS, ART. 5, the bid price must be
raised to the highest price offered. The equitable price must be offered to all
shareholders when the buyer acquires a certain percentage of voting rights, which
gives him control of the company; see also Sepe, supra note 15, at 22: This assures
that the same price will be paid to the controlling and to the non-controlling
shareholders.; see Schuster, supra note 14, at 1: The supporters of the MBR believe
that the premium pays for the control of the company. Therefore, all shareholders
should share this premium.; see Luh et al., supra note 18, at 435.
19 The Mandatory Bid Rule only applies if a threshold of ownership is reached. In the
European Union, the threshold is set by each state domestic law. See Papadopoulos,
supra note 19, at 527.
18

6

While the MBR provides some protection to minority shareholders, it
discourages transfer of control since the buyer must offer to buy all of the share
capital of the company in a cash consideration.20 It is a costly obligation, unlike the
Market Rule where the bidder can acquire control through public market
transactions at a lower cost.21 Many scholars oppose the MBR because overdeterrence is a greater problem than under-deterrence in the deregulatory
system.22 Strict enforcement of the MBR would embed the current controllers,
diminish the market of control transfers, and disperse the ownership of controls.23
Sale of controlling blocks of shares must not be restricted unless there is fraud or
negligence to the shareholders or the corporation.24
The acquisition of control and mergers enhance both management quality and
company success, because it keeps pressure on the management to keep company

Davies, supra note 18; Chiara Mosca, The Takeover Bids Directive: An Opportunity
for Europe or Simply a Compromise? 28 YEARBOOK EURO. L. 308 (2009); BERGLÖF &
PAJUSTE, supra note 7.
21 Mosca, supra note 20.
22 Einer Elhauge, Toward a European Sale of Control Doctrine 41 AM. J. COMP. LAW 627,
642 (1993).
23 BERGLÖF & PAJUSTE, supra note 7:The Mandatory Bid Rule has been criticized,
because buyers may avoid its application by using loopholes to be eligible for
exemption. This will be illustrated later in this dissertation. See Luca Enriques, The
Mandatory Bid Rule in the Takeover Directive: Harmonization without Foundation 1
EUR. CO. & FIN. LAW REV. 440 (2004); see also Tom Kirchmaier et al., Financial
Tunnelling and the Mandatory Bid Rule (Fin, Mkts. Group, Working Paper No. 536,
Jan. 2009), available at http://papers.ssrn.com/abstract=613945 (last visited
November 12, 2015); see also THE ANATOMY OF CORPORATE LAW: A COMPARATIVE AND
FUNCTIONAL APPROACH, supra note 8; Eddy Wymeersch, The Takeover Bid Directive,
Light and Darkness (Fin. Law Institute Working Paper No. 2008-01, Jan. 2008),
available at http://papers.ssrn.com/abstract=1086987 (last visited November 11,
2015).
24 See Sale of Corporate Control, 19 U. CM. L. RSV. 869, 872 (1952).
20
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share values high, to make it difficult for buyers.25 Therefore, the limitation on the
sale of control under the MBR would not encourage management to keep company
share values high because it makes it difficult for investors to acquire the remaining
shares.
Prior to the adoption of the Capital Market Authority rules in 2010, Kuwait
corporate law followed the Market Rule regarding the sale of controlling shares.26
The Market Rule did not afford minority shareholders sufficient protection, and
resulted in inefficient transactions. Under the MR, the current owner of the
controlling shares and the buyer were able to freely and privately agree to transfer
Mosca, supra note 20.
Based on Article 131 of the Corporate Law 15 of 1960, there was a list of basic
rights for all shareholder: attending and voting at the general meeting of the
corporation; electing the members of the board of directors; transferring or
conveying shares of the corporation; receiving dividends; voting on fundamental
corporate changes; etc. The rights were for all shareholders, regardless of the
number of shares that each shareholder owns. See CORPORATION LAW OF KUWAIT Law
15 of 1960, art. 130.
These rights still exist under the Current Corporate Law 25 of 2012 in article 209.
The current law gives more rights to the minority shareholders. For example, in
article 133, a minority shareholder who holds no less than 15% and disapproves
of a decision made by the general meeting, may challenge this resolution by filing a
case against the corporation. This right is not available for decisions made by the
board of directors.
The previous law enacted in 1960 did not address issues related to mergers and
acquisitions. The recent corporate law includes a provision for mergers and
acquisitions. It focuses on shareholder rights, especially on dissenting shareholders.
In Article 282 of the new Corporation Law 25 of 2012, the dissenting shareholder
has the right to challenge the decision within sixty days, by requiring him to send
notice to the corporation. The corporation must compensate him with the real value
of his shares. The dissenting shareholder can also exit the corporation with an
equitable price based on the real value of the share.
Under Article 109 of the previous Corporation Law 15 of 1960, the incorporators of
a corporation were only permitted to transfer or trade their shares after two years
from the date of incorporation.26 The statute did not address when the control
holder decides to sell his controlling block in the market. See CORPORATION LAW OF
KUWAIT 15 of 1960, art. 109.

25

26
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the controlling shares with no interference from the remaining shareholders. Both
the MR and the MBR are ill-suited to the Kuwaiti business market for several
reasons. The Market Rule allocates the risk of the sale on the minority shareholders.
Under the MBR, the buyer bears the risk, because he is obligated to, at least offer, to
buy out the remaining shares of the company. The legal reforms should be based on
the distinctive culture of Kuwaiti society.
I believe the Voting Rule is part of the evolution of corporate law, especially
in Kuwait. Historically, most corporations or business entities were owned by an
individual or a number of related shareholders.27 They invested capital and directed
the business of the corporation. They were the shareholders, management, and the
board of directors. Since then, corporations have developed. In the late nineteenth
century, the latest version of the public corporation was established.28 The
corporations expanded and individuals began buying shares29. Most shareholders in
public corporations have no important role in the day-to-day business decisions and
management of the corporation. Their fundamental role is electing the members of
the board of directors. The board plans the strategy of the corporation and chooses
the management, which deals with daily operations.30 Majority shareholders
appoint executives, who handle the management. Minority shareholders exercise
their rights in the general meeting of the company by voting on resolutions, electing
LYNN STOUT, THE SHAREHOLDER VALUE MYTH: HOW PUTTING SHAREHOLDERS FIRST HARMS
INVESTORS, CORPORATIONS, AND THE PUBLIC (2012).
28 Id; see also Glenn D. West & Natalie A. Smeltzer, Protecting the Integrity of the
Entity-Specific Contract: The “No Recourse Against Others” Clause—Missing or
Ineffective Boilerplate? 67 BUS. LAW. 42–43 (Dec. 12, 2011).
29 STOUT, supra note 27, at 15.
30 MALLIN A. CHRISTINE, CORPORATE GOVERNANCE 73 (3rd ed. 2010).
27
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the board of directors, opposing business decisions, and practicing other rights
based on the laws. In order to have appropriate laws in place, it is essential to
understand the development and progression of corporations and corporate law.
Chapter one analyzes the theoretical approaches that regulate the sale of
controls: the Corporate Asset Theory; the Strict Trustee Theory; the Equal
Opportunity Rule; and the Deregulatory Theory.
Chapter two illustrates how three jurisdictions regulate the sale of
controlling blocks: the United States; the European Union; and South Korea.
Studying other jurisdictions gives insight as to why some rules work in one
jurisdiction and fail in others. Specifically, this chapter focuses on why the Market
Rule and the Mandatory Bid Rule were applied successfully in the United States and
the European Union, respectfully, but were unsuccessful in Kuwait.
Chapter three discusses the nature of the business market in Kuwait. The
market is predominantly influenced by a number of wealthy families and individuals
or by state owned institutions.31 These entities own significant shares of the
corporations directly or hold substantial percentages of the voting shares via their
private companies.32Minority shareholders neither have influence over the
management of the corporation nor have influence over the board of directors. The
controlling shareholders have exclusive authority over the management and the
Some state-owned institutions are the Kuwait Investment Authority or the Public
Institution of Social Security. Also, it should be noted that the twenty largest
companies in Kuwait are not publicly listed on the Stock Exchange Market. See
Ownership Structures in MENA Countries: Listed Companies, State-Owned, Family
Enterprises and Some Policy Implications (Organization for Economic Cooperation
and Development) [hereinafter MENA].
32 Id. at 17-19.
31
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board of directors. The business environment in Kuwait is small and full of many
young entrepreneurs. The economic structure and the judiciary system are also
discussed in this chapter.
Chapter four analyzes the impact of foreign law on Kuwait. Kuwait adopted
laws from developed countries, including the United Kingdom and the European
Union. Included is a discussion on the concept of legal transplant, how it occurs, and
the advantages and disadvantages. Next follows an examination of scholarly
treatment of legal transplants, the schools of thought, and their evaluation of the
concept. Then I illustrate the problems of the Kuwaiti legal system. Finally, I use
Indonesia as an example to demonstrate the issue of legal transplant.
The final chapter proposes the Voting Rule. This rule balances the right of all
shareholders. Minority shareholders need more input on the sale of controls. The
minority shareholder vote is necessary, but not sufficient.

11

Chapter One:
Legal Theories Governing the Sale of Corporate Control
The controlling shareholder has power over the operations and management
of the corporation. He can use his voting control to install his nominees as directors
and officers.33 A sale of control generally occurs when the current controlling
shareholder lacks management skills and the purchaser trusts he can do better.34 In
the sale of control, the shares are often sold at a price that exceeds market value.
Minority shareholders usually are incapable of selling their shares at an equivalent
price. A variety of issues arise: should the majority shareholder be allowed to
receive the premium when he sells his controlling shares; should minority
shareholders participate in the transaction; should the premium be shared with
minority shareholders; would minority shareholders receive the same price for
their shares; should the corporation receive the entire premium?
Corporate control is central to corporations.35 In 1932, Adolf A. Berle, Jr. and
Mean, tackled this issue and offered the corporate asset theory.36 Then in 1955, the
case of Feldman v. Pearlman37 led other scholars to study this issue, leading to
broadened thoughts, concepts, and philosophies of controlling shares. Some

Joshua Ronen, Sale of Controlling Interest: A financial Economic Analysis of the
Governing Law in the United States and Canada, CASE W. RES. L. REV. 264.
34 William D. Andrews, The Stockholder’s Right to Equal Opportunity in the Sale of
Shares, 78 HARV. L. REV. 505, 518.
35 David C. Bayne, A Philosophy of Corporate Control, 112 U. PA. L. REV. 22, 29 (1963).
36 ADOLF A. BERLE & GARDINER C. MEANS, THE MODERN CORPORATION AND PRIVATE
PROPERTY 243-246.
37 219 F. 2d 173.
33
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scholars allege that control premiums facilitate looting of corporations.38 There are
many different theories that attempt to resolve this problem, including the MBR.
However, I do not believe the sale of control is related to the looting of the
corporation. The majority shareholder can loot the corporation at any time.
Therefore, preventing the sale of control will not protect the corporation from
potential looting of the assets. However, regardless of whether this is a problem,
under my method the majority shareholder and the non-controlling shareholders
bear the risk evenly in these sales.
The main theories addressing the sale of controls, including the Corporate Asset
Theory, the Mandatory Bid Rule, the Market Rule, and the Strict Trustee Theory do
not work efficiently. There should be another approach that makes minority
shareholders part of the transaction, allowing them to vote on such deal, provided
transparency is high and management discloses all the significant information
relevant to the deal. I have developed a theory with all these components, which I
call the Voting Rule.

1. Corporate Asset Theory
In 1932, Berle and Means argued that control premiums purchase power, not
shares. Power is an asset of the corporation, and the control premium belongs to the
corporation.39 When the owner of the controlling shares sells his block of shares,
any payments in excess of the value of the stock belongs to the treasury of the
Michael J. Barclay and Clifford G. Holderness, The Law and Large-block Trades, 35
J. L. & ECON. 265, 268 (Oct. 1992).
39 BERLE & MEANS, supra note 36, at 244.
38
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corporation, which belongs to all shareholders.40 This equality among shareholders
illustrates corporate democracy.41 Although the US courts reject his theory42, Berle
argues that control is a corporate asset and any compensation paid for control
should go to the corporation.43 He believes control is not a property right, but a
power position.44 Namely, control is a function of ownership that gives the power to
select, influence, and dictate the directors of the corporation and possibly the chief
executive officer.45 The power to manage the corporation can be exercised for the
benefit of the corporation, not for the benefit of the holder of control.46 Otherwise, it
would be considered a violation of the fiduciary duties when this power is used or
sold for personal gain.
Berle indicates that the rules of control are based on the period of time when
the corporations were private, small, and a rich person owned the majority of the
voting shares.47 These rules are still used, but ill-suited for the current market.

Adolf A. Berle, "Control" in Corporate Law, 58 COLUM. L. REV. 1212 (1958).
BERLE & MEANS, supra note 36, at 243-244.
42 Honigman v. Green Giant Co., 309 F.2d 667, 670-71 (8th Cir. 1962), cert. denied,
372 U.S. 941 (1963), aft'g 208 F. Supp. 754 (D. Minn. 1961): Also the court in this
case rejected the theory of corporate asset. In Perlman case also, the court refused
to follow the corporate asset theory. It states the power of control is “an attribute
inseparably attaching to the stock which, if it has any affect on value, is an
inseparable factor entering into the value of the control block” Perlman v. Feldmann,
219 F. 2d 173, 182 (2d Cir. 1955); cert. denied, 349 U.S. 952 (1955).
43 Adolf A. Berle, The Price of Power: Sale of Corporate Control, 50 CORNELL L. Q. 628,
629 (1965).
44 Edward R. Hayes, Sale of Control of a Corporation: Who Gets the Premium?, 4 J.
CORP. L. 243, 253 (1978-1979): Berle supports his theory by the minority opinion in
Perlman v. Feldmann, 219 F. 2d 173 (2d Cir. 1955); cert. denied, 349 U.S. 952 (1955).
However, the Eighteen Circuit and the federal district court in Minnesota rejected it.
45 Berle, supra note 40.
46 Ronen, supra note 33, at 293.
47 Berle, supra note 40.
40

41
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Today, corporations have many shareholders who are looking to maximize their
wealth.
This theory is not functional in practice. Hazen, like many other scholars, has
rejected Berle’s argument, stating that the increase in control premiums is due to
the limited availability.48 Control, furthermore, cannot be an asset. It is merely
authority to manage the corporation and to create assets and develop them for the
corporation.49 Andrew also criticized the notion that control is an asset of the
corporation. He said if control is an asset, then the purchaser can resell it at any
value.50 According to him, under the Corporate Asset Theory there is a defect
because the shareholders of the corporation, including the new majority
stockholder who paid the control premium, will share the premium.51 Ronen is
another scholar who disagrees with Berle’s theory. He says if control is an asset, it
should be reflected in the market share price.52 Yet another scholar, Letts, says
control is not an asset that can be carried on the balance sheet of the corporation.53

Thomas L. Hazen, Transfers of Corporate Control and Duties of Controlling
Shareholders-Common Law, Tender Offers, Investment Companies-and a Proposal for
Reform, 125 U. PA. L. REV. 1023, 1025 (1977).
49 Ronen, supra note 33, at 294: In answer to the Corporate Asset Theory, scholars
argue that corporate control is not an asset of the corporation that can be listed in
the balance sheet. The corporation cannot own the control itself. Elhauge believes
that control is a feature when a person owns it; see Einer Elhauge, The Triggering
Function of Sale of Control Doctrine, 59 U. CHIC. L. REV. 1465, 1469 & 1483 (1992); see
also J. Spencer Letts, Sales of Control Stock and the Rights of Minority Shareholders, 6
THE BUS. LAW. 631 (1971); Hazen, supra note 48, at 1025; Alfred Hill, The Sale of
Controlling Shares, 70 HARV. L. REV. 986, 1038 (Apr. 1957).
50 Andrews, supra note 34, at 538-39.
51 Id. at 513.
52 Ronen, supra note 33, at 294.
53 Letts, supra note 49.
48
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These arguments give an indication of how the Corporate Asset Theory might sound
good, but does not work efficiently in practice.

2. Strict Trustee Theory
David Bayne originated the Strict Trust Theory, in which the majority
shareholder is a “strict trustee” and one of his fiduciary duties is to choose a
successor.54 Under this theory, control premiums, or as he calls them, “premiumbribes”, should not be allowed, because they influence the choice of successor.55
Bayne argues that a fiduciary benefits personally for complying with his duty as a
fiduciary, or violating this duty, must be disgorged. The benefits must go to the trust,
which is the corporation or the beneficiaries, who are the shareholders. Selecting a
successor based on profit would be considered a bribe.56

David C. Bayne, A Flaw in the Law: The Demand Rule: a Brief, 22 ST. LOUIS U. L. J. 69
(1978) [hereinafter Flaw]; David C. Bayne, The Noninvestment Value of Control Stock,
45 IND. L. J. 317 (1970) [hereinafter Noninvestment]; David C. Bayne, The Sale of
Control Premium: the Disposition, 57 CALIF. L. REV. 615 (1969) [hereinafter
Disposition]; David C. Bayne, The Sale of Control Premium: The Intrinsic Illegitimacy,
47 TEX. L. REV. 215 (1969) [hereinafter Illegitimacy]; David C. Bayne, A Legitimate
Transfer of Control: The Weyenberg Sheo-Floresheim Case Study, 18 STAN. L. REV. 438
(1966) [hereinafter Legitimate]; David C. Bayne, The Sale of Control Quandry, 51
CORNELL L. Q.Q 49 (1965) [hereinafter Quandry]; David C. Bayne, The Definition of
Corporate Control, 9 ST. LOUIS U. L. J. 445 (1965) [hereinafter Corporate Control];
David C. Bayne, The Sale of Corporate Control, 33 FORDHAM L. REV. 583 (1965)
[hereinafter Sale]; David C. Bayne, Corporate Control as a Strict Trustee, 53 GEO. L.J.
543 (1965) [hereinafter Trustee]; Bayne, supra note 35; David C. Bayne, The Sale of
Control Premium: The Definition, 53 MINN. L. REV. 485 (1960) [hereinafter Definition].
55 Flaw, supra note 54; Noninvestment, supra note 54; Disposition, supra note 54;
Illegitimacy, supra note 54; Legitimate, supra note 54; Quandry, supra note 54;
Corporate Control, supra note 54; Sale, supra note 54; Trustee, supra note 54; Bayne,
supra note 35; Definition, supra note 54.
56 Hazen, supra note 12, at 273.
54
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Bayne argues that the philosophy of corporate control is related to the
philosophy of control in general. He defines controls as “the custody over an asset of
value and the complexus of duties and rights appurtenant to that custody[.]”57 In a
corporation, control is the right of the owner of the share to exercise of power over
it.58 Therefore, the majority shareholder has responsibilities and duties, which are
comprised of fiduciary duties and elements of authority.59 Bayne assumes that the
fiduciary duties are separate from the authority of corporate control.60 Corporate
control is a responsibility. Therefore, a controller is a strict trustee whose primary
obligation is to the corporation. Bayne claims the controller may not accept a
premium for performing his obligations and cannot favor himself over the
corporation.
The holder of corporate control has a duty to name a suitable successor.
Bayne argues that the corporation owns the rights to appoint the directors and
agents.61 The controller is the chief agent of the corporation. Part of the chief agent’s
administrative duties is to find a successor.62 Because this is a duty, he is not
allowed to receive a premium. In other words, the chief agent cannot be paid for
executing his fiduciary duty. Therefore, all shareholders should share the premium

Bayne, supra note 35, at 27: Bayne says that corporate control is not a corporate
asset. It is a “relation of total custody, subsisting between the office of the controleur
and the corporation, giving rise to a complexus of duties and a corresponding
complexus of rights.” see Corporate Control, supra note 54, at 445-446.
58 Bayne, supra note 35, at 31.
59 Id.
60 Id. at 34.
61 Id. at 61.
62 Id.
57
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proportionately, because corporate control is a corporate asset.63 The shareholder is
entitled to his share of the total corporate value. The amount paid over this value
belongs to the corporation.64
Levmore, in response to Bayne, says that Bayne’s interest in language in judicial
judgments shapes his claims.65 Where Hazen says Bayne’s theory is not realistic, as
it categorizes shareholders as officeholders.66 I agree with that. This theory might
not be a valid legal argument, especially in civil law where there is no doctrine of
fiduciary duty as in common law jurisdictions

3. The Equal Opportunity Rule
Both Jennings67 and W. D. Andrews68 claim that minority shareholders must
receive an equal opportunity to sell their shares at the same prices and on the same
terms as the majority shareholder. This is called the Equal Opportunity Rule (EOR).
Jennings believes that the idea that there should be an offer to all the
shareholders when the control is sold, is already widespread, and should be
recognized.69 He argues that the premium is usually figured from the expected
profits that are privately extracted from corporate assets which will not be shared
Bayne, supra note 35.
at 65; Legitimate, supra note 54: The controller has a strict fiduciary duty to
select his successor. So long as he does not resign or get fired, and how the strict
fiduciary duty has to be followed.
65 Saul Levmore, A Primer on the Sale of Corporate Control (reviewing David Cowan
Bayne, The Philosophy of Corporate Control: A Treatise on the Law of Fiduciary Duty
(1986))," 65 TEX. L. REV. 1061 (1987).
66 Hazen, supra note 12, at 273.; see also Hazen, supra note 48, at 1027-1030.
67 Richard W. Jennings, Trading in Corporate Control, 44 CALIF. L. REV. 1, 39 (1956).
68 Andrews, supra note 34, at 515.
69 Jennings, supra note 67.
63

64Id.
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with all shareholders.70 The paid premium imposes a presumption of a probable
harm to the corporation. Arguments against this idea is that beneficial transfers of
control and the efficient management of corporations would be significantly
reduced.71
Andrews claims that all shareholders have a right to have an equal
opportunity to be part of the sale of the controlling shares. This right deters to offers
by harmful purchasers and it does not deter beneficial purchasers.72 The Equal
Opportunity Rule screens non-productive transfers, so the corporation is protected
from looting.73
Andrews argues that controller should not be able sell his block of shares
freely. He may do so in accordance with a purchase offer to all the shareholders of
the corporation including minority and majority shareholders.74 Under the EOR, all
shareholders are entitled to have an equal opportunity to sell all or a certain
proportion of their shares under the same terms when the controller sells his
shares.75 The purchaser must offer to buy all the shares of the corporation, from all
shareholders at the same price. Alternatively, he may offer to purchase a certain

70Id.

at 14-19; see also Wilbur G. Katz, The Sale of Corporate Control, 6 U. CHICAGO L.
SCHOOL RECORD 376 (1957).
71 See, e.g., Hill, supra note 49, at 1039; Katz, supra note 70, at 379-80; Berle, supra
note 43.
72 Andrews, supra note 34, at 515.
73 Elhauge, supra note 49, at 1486; see also Andrews, supra note 34.
74 Andrews, supra note 34.
75Id.: The efficiency of the sale of control blocks is reviewed based on the total value
of the share. Thus, the expected value, for the private optimality of the initial
shareholders, is small in the EOR and bigger in the MR. See Bebchuk, supra note 18,
at 984-985.
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percentage of shares. In this case, he would purchase the shares pro rata from each
shareholder who wishes to sell.
Andrews claims that this rule would discourage premium controls when there
is an apparent risk of looting or harm to the corporation. It would encourage the
controller to investigate and evaluate the offer from the purchaser more carefully.76
The rule would reduce the risk of harm to the corporation. It would also beneficial
purchases of control, and an enthusiastic purchaser could convince investors to
participate in acquiring all the shares.77
According to Andrews, the EOR would deter the harmful sales, because the
purchaser is obliged to offer all shareholders the same price. Therefore, it would not
be profitable for him to harm the corporation once he owns all the shares.
Additionally, the non-controlling shareholders can compel the seller to purchase
their shares at the premium, or sue the purchaser, to buy all their shares at the
premium.78
He promotes the EOR based on three arguments:79
a. The interests of minority shareholders are put at risk by those who
manage corporate affairs. For example, looting or negligence in running
the corporation.
b. The sale of control discourages the possible sale of the assets of the
corporation or a merger. In the sale of assets or a merger, the profits are

Andrews, supra note 34, at 518.
Id. at 519.
78 Id.
79 Id.
76

77
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distributed to all shareholders. In the sale of control, only the seller
profits. In addition, the transfer of control has a substantial effect on the
profit that a shareholder is entitled to.
c. Profits generated from the sale of shares are profits for the corporation,
which are shared proportionally by shareholders.

Several scholars have questioned the efficiency of the EOR as a method. Berle
thinks the EOR is part of his original theory, because both theories agree that the
profit from the control premium should be shared proportionally with the other
shareholders, unless all shareholders were offered the same terms to sell all or part
of their shares.80 The difference between the theories is that Andrews does not
claim that the power of control is a corporate asset which belongs to the
corporation.81 Berle says that the EOR is a remedy instead of a right, because it
ensures that every one of the shareholders can receive his share value and part of
the control premium.82 Namely, the minority shareholder can receive the same offer
as the majority shareholder, if the purchaser intends to purchase all the shares. If
the purchaser intends to purchase only a percentage, the minority and majority
shareholders tender their shares pro rata.
Other writers, such as Brudney, Javaras, Katz, and Leech, argue that not
allowing control premiums would deter the sale of controls, which would jeopardize

Berle, supra note 43, at 629.
Id.
82 Id.
80

81
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corporations.83 Javaras disagrees with Andrews and says the EOR will not deter all
harmful purchases. Furthermore, it burdens investors who are willing to make a
beneficial purchase.84 There are many arguments demonstrating the faulty logic the
Equal Opportunity Rule.

i. The Risk of Proportional Sales
The idea of sharing the profit pro rata, creates divided control, which is not
beneficial to the buyer, or the minority shareholders.85 The buyer would only
receive part of the seller’s ownership. The seller would still hold a large percentage
of ownership that could disrupt the purchaser’s control.86 The seller would hold a
large percentage of shares in a corporation that he cannot control.87 Therefore, the
prime motivation behind paying control premiums is gone.88
Proportional sales of shares would decrease the value per share of the seller
and the purchaser.89 Therefore, there will be divided control, which would affect the
management of the corporation, which, in turn, would increase costs and delay the
business. Thus, the pro rata scheme is not satisfactory for the majority shareholder.

Brudney, Fiduciary Ideology in Transactions Affecting Corporate Control, 65 MICH.
L. REV. 259 (1966); George B. Javaras, Equal Opportunity in the Sale of Controlling
Shares; A Reply to Prof. Andrews, 32 U. CHI. L. REV. 420 (1965); Katz, supra note 70;
Noyes Leech, Transactions in Corporate Control, 104 U. PA. L. REV. 725 (Apr. 1956).
84 Javaras, supra note 83.
85 Elhauge, supra note 49, at 1486.
86 Id.
87 Id. at 1486-1487.
88 Larry G. Meeker & O. Maurice Joy, Price Premiums for Controlling Shares of Closely
Held Bank Stock, 53 J. BUS. 297 (1980).
89 Easterbrook & Fischel, supra note 6.
83
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He would only retrieve part of his invested money, and the rest would be at risk
under the new management.90
Furthermore, the difficulty in selling all the shares of the corporation under the
EOR might force the controller to sell his shares at or below the market value. The
buyer could finance the transaction below the market price, and the seller can
simply sell all his shares, rather than risk selling his shares pro rata.91

ii. Finance and Undiversified Investment
It is usually difficult to finance the purchase of all shares, because business
plans are generally secret and it is hard to get approval from financial lenders for
such plans. Raising the money for capital by getting loans to acquire all the shares of
the corporation is inefficient. Debt carries costs, and the capital market is not always
appropriate to finance good business plans.92
Andrews claims that the buyer who does not have enough funds to finance the
purchase of all shares may convince the shareholders or other investors of his
optimistic plans. He may even persuade the seller who can sell his share pro rata
with other tendering shareholders.93 However, if the buyer keeps his plans
confidential, or it is unsatisfactory, lenders are unlikely to agree to finance risky
investments.94 Jaravas questions this claim in terms of financing the purchase.
Financing the transaction when the buyer lacks the funds to purchase all of the
Letts, supra note 49, at 641.
Id. at 644.
92 Elhauge, supra note 49, at 1488; see also CLARK, CORPORATE LAW at 497.
93 Andrews, supra note 34, at 532.
94 Elhauge, supra note 49, at 1486.
90

91
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shares would be risky, due to the imperfect capital market.95 This is a “grievous
underassessment” of the benefits of the sale, as it imposes high burden on the
investors.96
Additionally, purchasers are reluctant to acquire one hundred percent of the
shares of the corporation. It increases the risk, because the investment is less
diversified.97 Borrowing to finance the purchase of all the shares forfeits the optimal
trade off, which limits the transfer of controls.98 Normally, investors finance their
purchase of controls by borrowing cash from other parties supported by their
equity in the corporation. Therefore, it is unrealistic to expect that investors will use
their entire existing funds to purchase the shares.99 As a result, equal division of the
control premium, and purchasing all shares of the corporation, restricts
entrepreneurs who intend to invest in new projects where they need financing from
third parties other than minority shareholders.100

iii. The Advantages of Unshared Premiums
The trade of controlling blocks would be reduced if there was a prohibition of
control premiums or a requirement to share the premium with all shareholders,
because controllers would be permitted to consume private benefits.101 Also, the
Javaras, supra note 83, at 422.
Id. at 425.
97 Id. at 426; see also Michael C. Jensen & William H. Meckling, Theory of the Firm:
Managerial Behavior, Agency Costs, and Ownership Structure, 3 J. FIN. ECON. 342, 348349 (1976).
98 Elhauge, supra note 49, at 1489; see also Jensen, supra note 97.
99 Letts, supra note 49, at 643.
100 Ronen, supra note 33, at 282.
101 Barclay & Holderness, supra note 38, at 276.
95

96
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trade of controls would be reduced because minority shareholders would sue,
demanding their share of control premiums.102 The evidence proves that a decrease
in the trade of controls would shrink the wealth of the minority shareholder, as well
as the majority shareholder.103 The control premiums facilitate the change of control
to more effective leadership, who would select competent directors, officers, and
managers and so increase all shareholder wealth.104
Barclay and Holderness claim that minority and majority shareholder wealth is
affected positively by control premiums, provided a change of the directors and
officer of the corporation takes place, and an acquisition of the minority
shareholders’ interests are included in the sale.105 The Equal Opportunity Rule
might allow incompetent management to retain control of the corporation.106 This
might lead to the looting of the assets of the corporation, because they cannot make
a profit in selling their shares, due to the EOR.

iv. Non-controlling Shareholder Interest
In an empirical study by Michael Barclay and Clifford G. Holderness,107 they
found that minority shares increase in light of control premiums. However, the
increase is not equal to the premium that the majority shareholder received. The

Id. at 278.
Id.
104 Id: James D. Cox, Equal Treatment for Shareholders: An Essay, 19 CARDOZO L. REV.
615, 618 (1997):Cox says that equal payment of all shareholders is unfair, because it
does not encourage the additional value that some shareholders add to their shares.
105 Barclay & Holderness, supra note 38, at 286.
106 Letts, supra note 49, at 645.
107 Barclay & Holderness, supra note 38, at 266.
102
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shift of control improves the management of the corporation, which consequently
increases the value of the minority shares. According to this study, in the United
States (US), most buyers of controlling blocks offer minority shareholders a similar
amount, despite the fact that securities law does not require them to.108

v. Limited Protection of Minority Shareholders
The Equal Opportunity Rule protects minority shareholders only after the sale
of control. There are many ways in which minority shareholders can be abused
before the sale of control, such as when they sell their shares at a lower price before
the sale.109
The Equal Opportunity Rule does not prevent harm to minority shareholders
in the case of looting. Supporters of the EOR claim that the exit right for minority
shareholders to receive the same terms as the majority shareholder prevents the
harm. However, there are some situations when the buyer and seller agree on a
price that is less than the market value of the shares. The Equal Opportunity Rule
“neither compels nor prohibits a sale at any particular price[.]”110 It provides the
controller the right to decide the price of the share. Therefore, the controller can
decide to sell the share at a low price. In this case, the minority shareholder would
be harmed if they sold their share, and they will be harmed if they do not and the
buyer loots all the assets of the corporation.

Id.
Hill, supra note 49, at 1038.
110 Andrews, supra note 34, at 516.
108

109
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Although the EOR overly deters desirable sales of control, it limits harmful
transfers of control.111 The purpose behind the EOR is to prevent harmful sales. It is
important to discourage the controlling shareholder from selling control to a buyer
who will harm the corporation. However, discouraging the sale to a looter is not
anticipated under the EOR.112

4. The Deregulatory Theory
The Deregulatory Theory is also known as the Tradition Theory or the Market
Rule. In this theory the controlling shareholder has no duty toward the minority
shareholders when he sells his shares to a third party. Transfers of control enhance
the value of a corporation. Usually controls are acquired by a buyer with a better
plan, greater skill, extra time, and more energy to manage the corporation and
generate larger profits than the previous majority shareholder.113 The corporation
also benefits, because new management usually has better managers who raise the
value of the corporation’s assets by introducing new strategies, arrangements, and
productions that create new businesses and jobs.114 Therefore, to acquire a
controlling block the buyer can, either make a public tender offer to all the
shareholders to purchase all or part of their shares at a specified amount, or he
could negotiate a deal with the incumbent controller to acquire his shares.115

Bebchuk, supra note 18.
Javaras, supra note 83, at 420.
113 Elhauge, supra note 22, at 638.
114 Easterbrook & Fischel, supra note 6, at 698.
115 F. Hodge O’Neal, Sale of a Controlling Corporate Interest: Bases of Possible Seller
Liability, 38 U. PITT. L. REV. 9, 10 (1976-1977).
111
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The reason behind control premiums is that the buyer believes his
management skills are superior to the existing controller. He trusts he can generate
more profits by better managing the assets of the corporation.116 The control
premium is usually a percentage of the predicted raise in share value after control is
transferred.117 Thus, sharing the premium would eliminate the possibility of gain,
and so deter a raise in value.118 Some scholars argue that majority shareholders
have the right to receive the premium as they have a less diversified investment
portfolio, more risk in founding and operating the corporation, and the
responsibility to supervise and observe the issues of the corporation.119
Easterbrook and Fishcel argue that the unequal allocation of the premium
reduces the cost to new controllers. This increases the number of beneficial
transfers of control.120 The unequal allocation also gives inefficient controllers the
incentive to relinquish their ownership and pass it on to new management who can
benefit the corporation.121 Consequently, a requirement to share the premium
would suppress the transferability of controls. Moreover, minority shareholders
would not gain under the EOR or the Corporate Assets Theory (CAT). Under the
EOR, buyers must make an offer to all shareholders. So, the buyer purchases more
shares than needed, which can make the transaction unbeneficial.122 Under the CAT,
when the control premium is paid to the treasury of the corporation, shareholders
Easterbrook & Fischel, supra note 6, at 705.
Id.
118 Id.
119 Elhauge, supra note 22, at 636.
120 Easterbrook & Fischel, supra note 6, at 715-716.
121 Id.
122 Id.
116

117

28

may not approve the sale.123 In both situations, these restrictions on the
transferability of control would harm the management of the corporation. Thus
minority shareholders would suffer under the existing majority shareholder, and
would not get the benefits of the control transfer.124
The problem with the Deregulatory Theory is that the director might use
inside information to make private gains at the expense of the shareholders. The
majority shareholder can sell his shares at any price, at any time, to any purchaser.
This means that the majority shareholder is a fiduciary for the corporation, but not
for his shares.125 Accordingly, harmful sales of control cannot be deterred with the
deregulatory system. This means that the interest of the non-controlling
shareholders is at risk, because they do not participate in the transaction. The
majority shareholder could harm the minority shareholders by selling the
controlling shares to a looter. The Deregulatory Theory encourages the sale of
controlling shares, whether beneficial or harmful.126

Id.
Id
125 Jennings, supra note 67, at 7-8.
126 Bebchuk, supra note 18.
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Chapter Two:
The Success of Takeover Rules in Other Countries
Despite the ineffectiveness of the Mandatory Bid Rule (MBR) in Kuwait, other
countries, such as the United Kingdom (UK) and the European Union (EU), apply
this rule successfully. Other countries, such as the US, apply the Market Rule (MR),
offering protection for the minority shareholder. Kuwait’s protection was weak for
minority shareholders, though the same MR was active before the Capital Market
Authority (CMA) rules were implemented. In this chapter, I will examine why some
rules that work well in other countries, do not work well in Kuwait. Additionally, I
will examine how other countries deal with the sale of controlling blocks of shares.
Understanding how other countries regulate the sale of controlling blocks
helps to understand the legal system in Kuwait.127 As Pierre Lepaulle points out, “I
never completely understood the French law before coming to the US and studying
another system.”128 The legal history of other developed countries highlights the
differences in the legal system of Kuwait.129 This chapter points out those
differences to give an understanding for why certain rules succeed in one country
and fail in another.130 This chapter also studies the motivation behind their laws.
Kai Schadbach, The Benefits of Comparative Law: A Continental European View, 16
B. U. INT’L L. J. 331, 336 (1998).
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Pierre Lepaulle, The Function of Comparative Law with a Critique of Sociological
Jurisprudence, 35 HARV. L. REV. (May 1, 1922), available at
http://archive.org/details/jstor-1329398 (last visited November 11, 2015).
129 Alan Watson, Legal Change: Sources of Law and Legal Culture, 131 U. PA. L. REV.
1121, 1122 (1983): Watson argues that legal history also measures society’s
response to situations, which are vital in comparative study.
130 MAX WEBER, THE AGRARIAN SOCIOLOGY OF ANCIENT CIVILIZATIONS 385 (1976):
Comparing cultural, political, and economic perspectives gives a broad
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Different cultures have different approaches to the rights and duties in each
society.131 Therefore, cultural differences are important in reaching a meaningful
conclusion of the entire context of the law.132
Analyzing other laws helps in the understanding of which laws could and
should be borrowed.133 When laws are successful, they can potentially be successful
elsewhere.134 This dissertation can assist lawmakers in Kuwait to understand why
the MR and the MBR are ineffective, and how the Voting Rule (VR) would be a good
alternative. Understanding these foreign legal systems, such as the US, EU, and
South Korea, increases the quality of the rules in Kuwait.135 Western power on
understanding of each legal system. Here, legal culture is defined as “a specific way
in which values, practices, and concepts are integrated into the operation of legal
institutions and the interpretation of legal texts.” See J. Bell, English Law and French
Law--Not so Different?, 48 CURRENT LEGAL PROBLEMS 63 (1995).
131 Mark Van Hoecke & Mark Warrington, Legal Cultures, Legal Paradigms and Legal
Doctrine: Towards a New Model for Comparative Law, 47 INT'L & COMP. L.Q. 495, 509
(1998): “It shows that in introducing foreign legal and political norms into any
society, those norms will become effective and take root only if they incorporate
also a part at least of the norms and philosophy of the native society . . . this means
that the present practice of imposing purely Western secular legal and political
system on Africa, Middle Eastern and Asian societies, without incorporating into
those systems at least some basic factors in the traditional philosophy of the living
law of the native people, is likely to end in failure.” See F. S. C. Northrop, Comparative
Philosophy of Comparative Law, 45 CORNELL L.Q. 617, 657-658 (1960).
132 Pierre Legrand, The Impossibility of Legal Transplants, 4 MAASTRICHT J. EUR. &
COMP. L. 124 (1997).
133 KONRAD ZWEIGERT, ET AL., AN INTRODUCTION TO COMPARATIVE LAW (3rd Revised ed.
1998).
134 Alan Watson, Legal Transplant and European Private Law, Section III, available at
http://www.ejcl.org/44/art44-2.html (last visited November 30, 2015)
135 Several benefits are gained from examining other jurisdictions. First, gaining
knowledge of the differences and historical progression of civil law and common
law. Second, studying other legal systems boosts knowledge of law. It adds more
than mere knowledge of the legal systems of other jurisdictions, by identifying how
the law can function as well as provides a better understanding of the rationale
behind each rule. Third, it helps in understanding how other jurisdictions resolve
similar legal questions. Fourth, it presents a new methodology to resolve issues to
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developing countries is remarkable.136 Developing countries, such as Kuwait, are
highly influenced by the better developed western legal system.137
An essential point to keep in mind is that a rule that is successful in one legal
system will not necessarily be successful in another. It is important to understand to
what extent these rules are transferable into a different society.138 Studying other
jurisdictions can help Kuwait develop a new legal system to regulate specific issues,
rather than simply adopting other laws. In fact, looking at other jurisdictions can
help in testing the effectiveness of a legal system and help improve it. The goal is not
to make a uniform body of law, but to understand how other countries approach
certain legal issues to develop the local legal system. It shows other legal
methodologies which could be unexpectedly helpful in other jurisdictions. 139

reach different outcomes in a consistent approach. See Schadbach, supra note 127, at
336-367.
136 The western legal culture has two main characteristics that differentiate it from
others: individualism and rationalism. Individualism is the opposite of collectivism,
and means that individual has autonomy and liberty. Rationalism is the opposite of
legal systems that are based on religion, and is “the belief in a preponderance of
sentiment and metaphysical elements, in order to know, structure and master
reality”. See Hoecke &Warrington, supra note 131, at 503.
137 Hoecke & Warrington, supra note 131, at 503
138 Edward B. Rock, America’s Shifting Fascination with Comparative Corporate
Governance, 74 WASH. U. L. REV. 367 (1996).
139 Klaus Peter Berger, The Lex Mercatoria Doctrine and the UNIDROIT Principles of
International Commercial Contracts, 28 L. & POL’Y INT’L BUS. 943 (1997); Schadbach,
supra note 127, at 370; see also Klaus Luig & Wolfgang Fikentscher, Methoden des
Rechts in vergleichender Darstellung, 41 AM. J. COMP. L. 501 (1993).
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The Historical Background of Minority Shareholder Protection in the United
States and the United Kingdom
The main goal of this chapter is to study the US, EU, and South Korea
approach. However, the EU approach is closely associated with the UK approach,
because the City Code in the UK is the pioneer law of the MBR.
The increasing number of tender offers during the 1960s in the UK and the US
were unregulated, leading to legal reform to organize takeover transactions.140 In
due course, the UK and the US introduced two different legal systems for
takeovers.141 The United Kingdom emphasized the necessity of disclosure and
equality among shareholders. The United States focused on preventing the buyer to
function in secrecy.142 The rules regulate the price differential before and after the
takeover. The United Kingdom and the United States systems differ significantly on
these rules, which demonstrates the different tolerance of shareholder inequality
and coercion in hostile takeovers.143
The City Code of the UK is an ethical principle circulated by the nongovernmental
Panel on Takeovers and Mergers (Panel). Initially, it was a response to limit
shareholder coercion. It is concerned with promoting the equality of shareholders. It
STEPHEN KENYON-SLADE, MERGERS AND TAKEOVERS IN THE US AND UK: LAW AND PRACTICE
53 (2004).
141 For example, directors in the UK must exercise their power only for proper
functions. Directors cannot use poison pills, as is common in the US, with no
shareholder approval, because directors cannot issue shares to avoid a takeover, as
the issuance of shares is to raise capital and management is not responsible for
deciding on a bid. See J.W. Anthony Cann, Consideration of the Proposed Takeover
Directive in the Light of United Kingdom Experience of Takeover Regulation, LEIDEN
INSTITUTE OF ANGLO-AMERICAN LAW- UNIVERSITY OF LEIDEN . CONFERENCE ON MERGERS AND
ACQUISITIONS. KLUWER 1990, at 49-50.
142 KENYON-SLADE, supra note 140, at 53.
143 Id. at 56
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does this by limiting partial and two-tier tender offers, regulating pre-offer and
post-offer share purchases, and restricting defensive measurements.144 The primary
philosophy of the City Code is that all shareholders of the same class should be
treated similarly and equally, and it aims to avoid the establishment of false
markets.145 Moreover, the takeover regulations that were enacted in the UK changed
the methodology of treating the takeover transactions from the US. In the UK,
takeovers are self-regulated. Some are of the opinion that this self-regulation
disallows the development of common applications to the takeovers.146 In the UK,
the takeover regulations are directly regulated by the Companies Act of 1985,
whereas the common law is limited.147 The City Code develops the common law by
imposing substantive rules and procedures. The Panel administers and supervises
the application of those rules and procedures.148
Id. at 56, 499
Id. at 497-500
146 Id. at 222
147 Id. at 496
148 Id. at 496. Some scholars disagree with the correlation between legal origin,
substantive law, and the outcome of the economic market. See, e.g., Mark J. Roe,
Legal Origins and Modern Stock Markets, 120 HARV. L. REV. 460 (Dec. 2006),
http://papers.ssrn.com/abstract=908972 (last visited November 11, 2015):
Nonetheless, Law and Finance literature claims that the legal protection of market
participants differs, based on the legal origin of each country. La Porta, et. al.
concluded, “common-law countries generally have the strongest, and the Frenchcivil-law countries the weakest legal protections of investors, with German and
Scandinavian-civil law countries located in the middle.” Common law countries have
more “business-friendly” regulations than civil law countries, thus they have more
developed financial markets. Others argue that the courts in civil law countries have
the discretion to interpret law, not to make law. In contrast, in common law
countries, courts do have the discretion to make law, thus, the legal system is more
flexible as the court can deal with matters that are not regulated. See RAFAEL LA
PORTA ET AL. , CORPORATE OWNERSHIP AROUND THE WORLD (1998),
http://ideas.repec.org/p/fth/harver/1840.html (last visited November 11, 2015):
see also Doing Business Reports, THE WORLD BANK, available at
144
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The Panel usually enforces the City Code. It is also responsible for applying
the Rules Governing Substantial Acquisitions of Shares (SARs), which apply to the
phase prior to the full takeover bid.149 The City Code, which is a non-statutory code,
is supplemented by SARs, and includes ten General Principles of conduct that
provide guidance for good commercial behavior during takeovers and mergers.150
The City Code is not law. It merely presents the best standards and fairness for
shareholders.151
The City Code is a self-regulatory system. All decisions are promptly made by
the Panel.152 The Panel is made up of representatives of a number of bodies involved
in the securities market.153 Its primary function is to supervise the application of the
City Code and amend the necessary rules.154 The fundamental objective of the Panel
and the City Code is to provide all shareholders involved in a takeover fair and equal
treatment by ensuring the availability of adequate information. The commercial
merits of the takeover is not within the scope of the Panel and the City Code.155
In the United States, Congress enacted the Williams Acts in 1968. Unlike the
UK rules, the Act allows partial and two-tier tender offers, and does not comment on
http://www.doingbusiness.org/ (last visited November 11, 2015): see also
Katharina Pistor, Rethinking the “Law and Finance” Paradigm, 9 BYU L. REV. 1647,
1648; see also Daniel Berkowitz et al., The Transplant Effect, 51 AM. J. COMP. L. 163,
166 (2003); see also Katharina Pistor & Chenggang Xu, Incomplete Law, 35 N.Y.U. J.
INT’L L. & POL. 931, 947 (2002).
149 PETER F. C. BEGG, CORPORATE ACQUISITIONS AND MERGERS : A PRACTICAL GUIDE TO THE
LEGAL, FINANCIAL, AND ADMINISTRATIVE IMPLICATIONS 9.20 (3rd ed. 1991).
150 Id. at 9.22; see also Cann, supra note 141, at 42.
151 Cann, supra note, 141 at 42.
152 Id. at 44.
153 Id. at 42.
154 Id. at 42.
155 Id. at 42.
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the substantive fairness of the takeovers.156 However, the US courts, particularly the
Delaware Supreme Court, have provided judicial policy that opposes coercive tender
offers, which illustrate the applicability and evolution of common law.157 The
Williams Act was mainly designed to protect investors so they can make informed
decisions based on full disclosure.158 Congress believes that the inefficacy of the
company’s management can be checked by the takeovers. The Williams Act mirrors
this principle, because it does not discourage takeover transactions.159
The dissimilarity of the two regulatory philosophies in the US and the UK is
due to the evolution of company law and management governance.160 In the UK, the
partnership agreement and contracts must be applied. Statutes are applied only in
the absence of an agreement or contract. In the US, the statute always applies.161

The U.S. Legal System and the Sale of Controlling Blocks
The general rule in the US is that the controlling shareholder is allowed to sell
his shares at a premium unavailable to the non-controlling shareholders, unless
certain circumstances occur, such as sales of suspected looters, sales of office, and
sales of corporate opportunity that are created by the judicial explanation of the
fiduciary duties under the common law. Namely, the US has adopted the Market rule

KENYON-SLADE, supra note 140, at 56.
Id. at 57.
158 Id. at 88.
159 Id. at 89.
160 Id. at 694.
161 Id. at 694.
156

157
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with regard to the sale of the control.162 The buyer is not obligated to buy out the
minority shareholders. The seller is not required to share the premium163 with
minority shareholders.164 There is no requirement for a buyer to offer an equitable
price to the target company’s shareholders.165 The control transaction is executed
by a private contract between the buyer and the shareholders,166 with no

Takeover regulation in the US is complex, involving federal and state laws. The
federal government regulates tender offers. Company law, however, is state-based.
Consequently, mergers are regulated by state law. State laws also affect the tender
offer through state jurisdiction over corporations. Many states allow anti-takeover
amendments to corporate charters, or have specific anti-takeover legislation in
place. As a result of the extensive litigation associated with takeovers in the US,
there is also a considerable body of case law. Tender offers are regulated by the
Securities Exchange Act (1934), which is overseen by the Securities Exchange
Commission (SEC). Section 14(d) of the Act prescribes procedures and rules for the
conduct of tender offers, but it does not define a threshold point beyond which a
takeover bid must be launched. In practice, however, it has become 5%, as this is the
threshold at which 14(d) comes into operation. There are no mandatory bid
requirements under US federal law. See Elaine Hutson, Regulation of Corporate
Control in Australia: A Historical Perspective, 7 CANTERBURY L. REV. 102 (1998).
162

In the United States, there has been a long debate on whether the incumbent
controller should keep the control premium. There are several theories: the
Corporate Asset Theory by Professors Adolf Berle & Gardiner C. Means; the Equal
Opportunity Rule by Professor William D. Andrews; and the Deregulatory Theory by
Frank Easterbrook and Daniel Fischel; see Sepe, supra note 15, at 15.
164 Juergen Reemers, The European Directive on Takeover Bids: A Comparison with
U.S. Tender Offer Practices JONESDAY.COM (2005), available at
http://www.jonesday.com/newsknowledge/publicationdetail.aspx?publication=28
75 (last visited November 11, 2015).
165 Id.
166 The sale of control is an outcome of direct negotiations between the buyer and
the control owner, outside the stock exchange. It begins when “the controlling
blockholder and the potential buyer begin negotiations for the transfer of control.
They sign a letter of intent and, most of the times, a confidentiality agreement as to
the private information they will disclose to each other in the negotiation process.
After the satisfactory conclusion of the buyer’s due diligence over the company, the
parties finally negotiate the sale price and sign the acquisition agreement”. See Sepe,
supra note 15, at 6.
163
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interference by any corporate decision.167 The transaction may be a private treaty
with a number of vital shareholders, buying the shares in the stock market, or by
public offer to the shareholders of the target company.168 This flexibility on
transferring the controlling shares is scrutinized by the judiciary system, which has
a vital role in reviewing each transaction. Courts in the US have an important role in
the sale of control. The courts protect minority shareholders from problems that
arise after the transfer of control.
No Mandatory Bid Rule exists in the US.169 The United States gives directors
the power to deal with a hostile bidder on behalf of the shareholders of the target
company, and allows the board of directors to adopt defensive measures.
United States Federal law does not contain the Mandatory Bid Rule, but also does
not bar the states from endorsing it.170 Generally, under the US Market Rule, the
controlling shareholders have the right to transfer the controlling block to any
potential investor, with no requirement share the premium with the remaining
shareholders of the target company. However, US courts have given three
exceptions, limiting the right of the controller to transfer the shares freely and
privately under the Marker Rule on the basis of fiduciary duty:171 the sale to known
THE ANATOMY OF CORPORATE LAW: A COMPARATIVE AND FUNCTIONAL APPROACH, supra
note 8, at 225.
168 Id. at 226: There is two kind of public offers. A friendly offer is supported by the
management of the target company. A hostile offer is not supported by the
management of the target company.
169 Except two states Maine and Pennsylvania: see Kirchmaier et al., supra note 2.
170 Schuster, supra note 14, at 9.
171 Kuwait has a civil law system in which courts have no power to make laws. In the
United States, however, the judicial branch has the power to make rules, as the legal
system follows the common law system. Therefore, we should not expect any
extraordinary job from the court in Kuwait if it is not regulated in the law.
167

38

or suspected looters; the sale of office (the director cannot transfer his position as a
director for consideration);172 and the controlling shareholder has a duty to the
corporation when the sale of control diverts a corporate opportunity to the
exclusive benefit of the control holder.173 If any of these exceptions applies, the
controller is obligated to share equally the premium with the other shareholders.
Furthermore, “[t]hese duties may impose an obligation upon the controlling seller
either to compensate the remaining shareholders for foreseeable harm cause by the
sale (Gerdes v. Reynolds) or to share premium with the non-controlling
shareholders when the sale can be identified as involving the alienation of
something belonging to all shareholders (Perlman v. Feldmann).”174 So, the buyer
has no obligation to offer all shareholders the same price as the majority
shareholder. However, the majority shareholder must ensure that the buyer has no
intention to squeeze out minority shareholders or sell the office.175

Schuster, supra note 14. “As a general rule, a director, of course, may not accept
payment in exchange for transferring his position as a director to another person.
However, where a controlling shareholder sells his shares in the company, the buyer
will regularly make the transaction conditional upon his nominees being appointed
as directors, which can be achieved by seriatim resignation of the old, and
appointment of the new directors. Any premium received in connection with the
sale of the controller’s shares could therefore also be attributed to the seller’s
promise to appoint the buyer’s nominees, therefore constituting an illegal sale-ofoffice.”: see, e.g., Snyder v. Epstein, 290 F. Supp. 652 (E. D. Wis. 1968).; see also
Porter v. Healy, 244 Pa. 427, 91 A. 428 (1914).
173 Perlman v. Feldmann, 219 F.2d 173 (2d Cir. 1955); Jones v. H. F. Ahmanson & Co.,
1 Cal.3d 93 (1969).
174 THE ANATOMY OF CORPORATE LAW: A COMPARATIVE AND FUNCTIONAL APPROACH, supra
note 8, at 257.
175 Norwood P. Beveridge, Jr., Sale of Control at a Premium: Time for Some Changes
15 W. ST. U. L. REV. 61 (1987-1988).
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All the above exceptions are based on the judicial outcome.176 It should be
noted here that many of the minority shareholder rights are derived from the
fiduciary duty concept, a common law invention.177 The courts in the US can create
law. This is common law, and has the same authority as statute. In Kuwait, the legal
system is a civil law. The court must follow the articles of the law with no right to
make new law.

Looters178
The controlling shareholder has a duty to exercise good faith and fairness. He
must investigate the buyer’s future plans and conduct toward the target company,
and discern whether the buyer might misappropriate corporate assets after the
purchase. If the investigation reveals that the buyer might misappropriate corporate
assets, the controller has a duty to refrain from continuing the transaction.
However, if the buyer offers the remaining shareholders the same terms as the
majority shareholder, the transaction may continue. If the controller does sell the

Several empirical studies have shown that common law jurisdictions have more
protection for minority shareholders and better stock markets than civil law
jurisdictions. Moreover, legal origin determines the economic market outcome. Also,
most common law countries have more liberal market economies than civil law
countries, most of which are coordinated market economies.
see Id. at 839; see also Pistor, supra note 148, at 1648-1655.
177 In common law, courts, lawmakers, and self-regulators cover many of the gaps in
laws. In civil law countries there is no flexibility to close those gaps. Besides, in civil
law countries, courts are less involved in the development of corporate law. See
Katharina Pistor et al., The Evolution of Corporate Law: A Cross-Country Comparison
23 U. PA. J. INT’L ECON. L. 791, 833-868 (2003) available
at http://ssrn.com/abstract=419881 or
http://dx.doi.org/10.2139/ssrn.419881(last visited November 24, 2015).
178 DeBaun v. First Western Bank & Trust Co., 120 Cal. Rptr. 354 (Cal. App. 1975).
176
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shares to a looter, he will be liable for the damages, and will be obligated to share
the premium with the remaining shareholders.179
If the controlling seller has a reasonable suspicion about the buyer’s intention to
loot the corporation, he has a duty to investigate the prospective buyer. If the
investigation confirms the suspicions, the controller cannot sell the shares to that
buyer.180 There is only a duty to investigate if the controller has a reasonable
suspicion.181

Sale of office
In the US, the courts have decided that there is a difference between selling
the controlling shares and selling management control.182 The director cannot
accept any payment to change his position to another one. Furthermore, the director
cannot sell his interest and receive a premium for the promise to appoint the buyer
or the buyer’s nominees.183 In Gerdes v Reynolds,184 the defendants were the
controlling stockholders and directors of the corporation. They entered into a sale
agreement for the controlling block shares with a buyer for a premium price that
greatly exceeded its value. Under the agreement, all the officers and the directors of
Schuster, supra note 14, at 11.
Elhauge, supra note 49, at 1467.
181 See Delano v. Kitch, 663 F.2d 990, 995 (10th Cir. 1981); Clagett v. Hutchinson,
583 F.2d 1259, 1262-63 (4th Cir. 1978); Harris v. Carter, 582 A.2d 222, 233-34(Del.
Ch. 1990).
182 Essex Universal Corp. v. Yates, 305 F.2d 572, 575 (2d Cir. 1962);. The court in
this case stated that it is prohibited to sell the corporate office and corporate
management. See also Caplan v. Lionel Corp., 20 A.D.2d 301, 303, 246 N.Y.S.2d 913,
915 (1964).
183 Id.
184 Gerdes v Reynolds, 28 N.Y.S.2d 622 (N.Y. Sup. Ct. 1941).
179

180
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the corporation had to resign, and new directors would be chosen by the buyer. The
court found that the premium price greatly exceeded the value of the shares. This
implies that the money was not just for the shares, but also for the resignation of the
old directors, and the immediate election of the new directors. The court stated that,
generally, shareholders have the right to sell their stock to whom they please.
However, they cannot sell if they know that their resignation and the appointment
of new directors will lead to looting the corporation’s treasury. In Porter v. Healy,
the court held that directors or officers who are paid in secret, and there is no
disclosure, shall be held liable.185

Diverting Corporate Opportunity for Controller Benefit186
In Perlman v. Feldmann,187 the court held for the minority shareholders. The
court found that the controlling shareholder failed to satisfy the high standard of
fiduciary duty. In this case, the controlling shareholder was the chairman of a steel
company. He sold his controlling block to others who were securing the supply of
the steel during the Korean War when there was a market shortage. The court
stated that the controlling shareholder benefited himself, but the benefit should
have been for the entire corporation.188

Porter v. Healy, 244 Pa. 427, 91 A. 428 (1914) at 428.
Schuster, supra note 14, at 12.
187 Perlman v. Feldmann, 219 F.2d 173 (2d Cir. 1955).
188 Perlman v. Feldmann, 219 F.2d 173 (2d Cir. 1955) ; see Commw. Title Ins. & Trust
Co. v. Seltzer, 227 Pa. 410, 70 Atl. 77, 136 Am: The president was held liable because
he diverted a corporate opportunity to sell directly to the buyer.
185
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Moreover, the director of a corporation violates his fiduciary duties when
the buyer offers to purchase all of the corporation’s assets, but buyer instead
purchases the shares of the controller, and later purchases the shares of minority
shareholders at a lower price. In this situation the court held that the controller has
violated his fiduciary duty, because he has not disclose the first proposal to the
minority shareholders before sold their shares. The court concluded that the
controller gained an advantage over the minority shareholders by not disclosing the
first proposal.189
The diversion of a corporate opportunity occurs when the controller diverts a
favorable corporate opportunity for his own benefit. A controller who sells his
shares to a purchaser who, at the beginning, intended to purchase the assets of the
corporation, or merge the corporation, would be diverting a corporate opportunity
which would have benefited all the shareholders.
Rule 10b-5
There is another remedy for minority shareholders when they are induced or
misrepresented by the controller, director, or officer. Section 10(b) of the Security
Exchange Act 1934 and rule 10b-5 forbid any deception or manipulation in
securities transactions.190 Minority shareholders who were induced or

Low v. Wheeler, 207 Cal. App. 2d 381, 24 Cal. Rptr. 538 (1962).
17 CFR § 240.10b-5 Employment of manipulative and deceptive devices: It shall
be unlawful for any person, directly or indirectly, by the use of any means or
instrumentality of interstate commerce, or of the mails or of any facility of any
national securities exchange,(a) To employ any device, scheme, or artifice to
defraud,(b) To make any untrue statement of a material fact or to omit to state a
material fact necessary in order to make the statements made, in the light of the
circumstances under which they were made, not misleading, or(c) To engage in any
189

190
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misrepresented and sold their shares without full disclosure, have the right to file a
civil action when the director, officer, or controller intends to sell his shares, or
purchase shares from shareholders and resell them, to a buyer.191
Every jurisdiction finds it necessary to protect minority shareholders from
controlling shareholders. However, each state has a different approach.192 Since the
US is a common law country, US cases do not give a general rule regarding the sale
of the controlling blocks. The common law rules of fiduciary duties are applied to
protect minority shareholders in the sale of controlling blocks.193 For example,
when assets of the corporation are up for sale, the minority shareholders can
challenge the decision to the board of directors. The board of directors must prove
the fairness of the transaction, otherwise, the minority could enjoin the
transaction.194 Minority shareholders have a legal remedy under the fiduciary duty
doctrine to protect themselves from controlling shareholders.195
Though there is no statutory protection under the MR, minority shareholders
have other protections to make sure that the controller shareholders treat them
fairly and equally. Two of these protections are the directors’ fiduciary duty toward

act, practice, or course of business which operates or would operate as a fraud or
deceit upon any person, in connection with the purchase or sale of any security
191 O’Neal, supra note 115, at 37-38. See also Dunnet v. Am, 71 F.2d 912 (10th Cir.
1934).
192 ZOLMAN CAVITCH, BUSINESS ORGANIZATIONS WITH TAX PLANNING (2001).
193 THE ANATOMY OF CORPORATE LAW: A COMPARATIVE AND FUNCTIONAL APPROACH, supra
note 8, at 257-258.
194 SHEILA BUCKLEY, PROTECTING MINORITY SHAREHOLDERS 661 (Dennis Campbell ed., 1st
ed. 1996).
195 Chander, supra note 9, at 106: see also Weinberger v. UOP, Inc., 457 A.2d 701, 703
(Del. 1983).
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minority shareholders and the derivative suits. These protections guard minority
shareholder rights, particularly in the sale of the controlling blocks.196
Although there is no statutory fiduciary duty, judges have developed and imposed
the common law idea of a fiduciary duty on the principle of the directors.197 There
are two main duties of the fiduciary duty:198 the duty of loyalty and the duty of care.

The Williams Act, which amended the Securities Exchange Act of 1943, aims to
neutralize the board of directors toward the bids. See GREGORY JACKSON & HANSBÖCKLER-STIFTUNG, UNDERSTANDING CORPORATE GOVERNANCE IN THE UNITED STATES: AN
HISTORICAL AND THEORETICAL REASSESSMENT (2010). In 1968, Congress enacted the
Williams Act on 29 July 1968, codified as part of the Securities and Exchange Act of
1934; 15 U.S.C. §§78m(d)- (e), 78n(d)-(f), which regulated the tender offer rules in
the United States. This act empowers investors by assuring that they make their
decisions based on full and complete information. See Guido Ferrarini & Geoffrey P.
Miller, A Simple Theory of Takeover Regulation in the United States and Europe, 42
CORNELL INT’L L. J. 301 (2009).When a bidder makes a tender offer, the Williams Act
applies despite whether this would change the control of the corporation. See Baum,
supra note 5. The Williams Act protects the shareholders of the target companies in
several ways: the bidder must purchase all shares at the same price, even if it
increases the offering price after a shareholder has tendered; the shareholders may
withdraw their shares provided the bid is open; the bidder cannot favor some of the
shareholders or exclude others; false statements regarding the offer are prohibited;
and if the offered shares are more than the bid, the shares must be purchased on a
pro rata basis. Based on the Williams Act the bidder is not required to make an offer
to all shareholders when he acquires control. See Ferrarini and Miller, supra note
196.
197 Bernard S. Black, The Principal Fiduciary Duties of Boards of Directors,
Presentation at Third Asian Roundtable on Corporate Governance Singapore (Apr. 4,
2001), available at
www.oecd.org/daf/ca/corporategovernanceprinciples/1872746.pdf (last visited
November 11, 2015); see also L. Clark Hicks Jr., In a Closed Corporation, a Majority
Shareholder Owes a Fiduciary Duty towards the Minority When Seeking a Controlling
Share, 60 MISS. L.J. 425 (1990).
If the sale of the personal shares of the director or the officer of the corporation,
who has the majority of the shares, does not have an effect on the general well-being
of the corporation, there is no fiduciary duty to other shareholders. See Bershad v.
Curtiss-Wright Corp., 535 A.2d 840 (Del 1987). See also Yerke v. Batman, 376 N.E.2d
1211 (Ind. App.).
198 Some other scholars add two more prongs to the fiduciary duty, which are the
duty to disclose and the duty to scrutinize the acquirement of the company. See
196
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Under the duty of loyalty, the directors of the company must act in the interest of
the company and the shareholders, not themselves.199 When there is no conflict of
interest, directors must govern the corporation with reasonable care and in a good
faith. The duty of care has a reasonable person standard. Based on the information
that they have, the directors must act as a reasonable person would when making
decisions to avoid the harm.200
Controllers, majority shareholders, and the directors of the company owe a
fiduciary duty to all shareholders of the company, especially minority
shareholders.201 The controlling shareholders owe a duty to the corporation and the
minority shareholders to deal fairly.202 Therefore, a controller violates his duty if he
takes advantage of inside information, or if there is a fraud upon the minority
shareholders.203 Most importantly, the controllers owe a duty to avoid a profit
gained at minority shareholder expense.204 In this way, minority shareholders will
be protected from control shareholders in the sale of control blocks. Thus, the
majority shareholder or the controller must remember in any transaction that he is
a shareholder, but also a fiduciary with a fiduciary duty.205
Black, supra note 197. See also Lawrence A. Hamermesh, Calling Off the Lynch Mob:
The Corporate Director’s Fiduciary Disclosure Duty, 49 VAND. L. REV. 1087 (Oct. 1996).
199 Black, supra note 197, at 2.
200 Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985). See also Black, supra note 20, at
6.
201 There are still a number of courts that do not follow this notion of the fiduciary
duty of the control shareholders. See Mona Lee Mansoor Furst, Corporations - State
Law Imposes a Fiduciary Duty on Majority Stockholders towards the Corporate
Minority, 10 CUMB. L. REV. 253 (1979).
202 Id. at 258.
203 Id. at 259.
204 Id. at 253.
205 Note, Freezing Out Minority Shareholders, 74 HARV. L. REV. 1630 (1960).
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There is a difference between the US and the EU protection of minority
shareholders as the absence of the fiduciary duty in the EU.206 In the US, the
controllers get a premium when selling controls. Some scholars argue that the
sellers of the controls for a high price are profiting from their position and
exploiting the company’s resources, which is a violation of the fiduciary duty.207
Others have argued that the premium should not be offered to the controllers,
because it belongs to the company.208 The reasoning behind this argument is that
the controllers can sell their shares for their value as an investment, but they cannot
sell the control of the company, since the control is a form of property.209 However,
there is no statutory or common law in the US holding the controllers accountable
for selling their shares for a premium, unless it falls into one of the previous three
exceptions.210
Shareholders do not manage the daily business of the corporation. Their role is to
elect the directors of the corporation. If the elected directors cause any harm to the
corporation and the corporation does not take proper legal action against the
wrongdoer, the shareholders must have a mechanism to protect their rights and the
corporation’s interests. All shareholders have an additional instrument, which any
of them can use to assert liability against the directors and the officers to protect the

Elhauge, supra note 22, at 629.
Anthony John Boyle, The Sale of Controlling Shares: American Law and the Jenkins
Committee, 13 INT'L & COMP. L.Q. 185 (1963).
208 Id.
209 Id.
210 Id.
206
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company and the shareholders’ interests. It is called a derivative suit.211 In a
derivative suit, the shareholder, on behalf of the company, brings suit against the
directors or the officers for their misconduct. The award for damages goes to the
company.212
In addition to derivative suits and fiduciary duties, minority shareholders
have other rights under US law, such as cumulative voting, appraisal rights213 on the
fundamental corporate change, etc.214 Though the US has adopted the Market Rule,
there is a high level of protection for the minority shareholders. The lawmakers in
Kuwait have recently recognized cumulative voting in the current corporate law
Meyer v. Fleming 327 U.S. 161 (1946), available at
http://supreme.justia.com/cases/federal/us/327/161/case.html (last visited Jun
16, 2014): Justice Douglas explained the derivative: “suits to enforce a corporate
claim. They are one of the remedies which equity designed for those situations
where the management through fraud, neglect of duty or other cause declines to
take the proper and necessary steps to assert the rights, which the corporation has.
The stockholders are then allowed to take the initiative and institute the suit which
the management should have started had it performed its duty.” See Brent Erwood,
Shareholder Derivative Suits, 8 J. CORP. L. 145 (1982).
212 Erwood, supra note 211. See also XIAONING LI, A COMPARATIVE STUDY OF
SHAREHOLDERS' DERIVATIVE ACTIONS. ENGELAND, THE UNITED STATES, GERMANY AND CHINA
(s.n. 2006), available at http://irs.ub.rug.nl/ppn/298128004 (last visited May 10,
2013). See also David A. Beyer, Business Judgment Dismissal of Shareholder
Derivative Suits by Board Litigation Committees: An Expanded Role for the Courts, 35
VAND. L. REV. 235 (1982). At the early stages, before filing the suit, the plaintiff must
make a demand on the board of directors to remedy the harm, unless such a
demand is a futile. After that, the board must make a decision to take the claim and
file a suit on the name of the corporation, or to reject the claim. The board decision
will be examined under the business judgment rule once the plaintiff files the suit.
See Id.
213 In certain cases of fundamental corporate changes, such as merging and selling
the corporate assets, the court may hold the rights to appraise the stocks of the
dissenting shareholders to be purchased by the corporation. The corporation must
purchase the dissenting shareholders’ shares. If the parties disagree on the price, an
independent party would be appointed to appraise it. See Freezing Out Minority
Shareholders, supra note 205, at 1630.
214 See Chander, supra note 9.
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which was adopted in 2012. However, the derivative suit is not yet available in the
legal system of Kuwait.
In summary, the US utilizes the Market Rule in the private sale of controlling
blocks. The controller of the company can privately and freely agree to sell the
control block to a third party. The remaining shareholders have no option to
interfere with the transaction, unless one of the three exceptions applies. The three
exceptions give the minority shareholders the right to share the premium with the
controller of the company when the controller breaches his fiduciary duties. The
fiduciary duty is a common law idea, and is not yet available in Kuwait. This is why
Kuwait was unable to provide minority shareholders with sound protection while
applying the Market Rule. Kuwaiti courts do not have the authority to create new
law like the US courts. The Market Rule did not work for Kuwait. Next, Kuwait tried
the Mandatory Bid Rule, which did not work any better.

The Mandatory Bid Rule in European Union Countries
The European Union utilizes the equivalent treatment principles.215 The
primary goal of the EU is to maintain takeover bids as a method to restructure and
distribute capital within the common market.216 The European Directive on
Takeover Bids (Directive) states that its goal is to protect minority shareholders

Michel Menjucq, The European Regime on Takeovers, 3 ECFR 222, 226 (2006). See
also Takeover Bids, Access to European Union Law, available at
http://europa.eu/legislation_summaries/internal_market/businesses/company_la
w/l26012a_en.htm. (last visited November 11, 2015) [hereinafter Takeover Bids].
216 Lucian Cernat, The emerging European corporate governance model: Anglo-Saxon,
Continental, or still the century of diversity?, 11 J. EURO. PUB. POL'Y 147 (2004).
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from partial bids, and provide them with equal opportunity.217 The Directive on
Takeover Bids was enacted after thirty years of discussion.218 The British City Code
inspired it.219 In 1968, the UK enacted The City Code on Takeovers and Mergers,
which regulates the Mandatory Bid Rule and other rules for fair procedure and
transparency.220 When there is a change of control, the City Code allowed the
minority shareholder an exit right and to be treated equally with the controllers
with regard to share price.221 Minority shareholders should have the right to sell
their shares at any time, especially if there is a new controlling shareholder.222
The fundamental aim of the Directive223 and all the prior proposals was to
eliminate all obstacles to cross-border takeovers and to create a competitive
ground.224 The objective of the Directive is to harmonization the protection of
minority shareholders via the Mandatory Bid Rule.225 The Directive focuses on four

33 O.J. Eur. Comm. at C240/7 to C240/10, reprinted in 3 Common Market
Reporter at p. 10,451.
218 Mosca, supra note 20; See Bebchuk, supra note 18.
219 WYMEERSCH, “THE MANDATORY BID: A CRITICAL VIEW” IN HOPT AND WYMEERSCH (ED)
EUROPEAN TAKEOVERS - LAW AND PRACTICE 351-368 (1992).
220 “The City Code requires buyers that attain more than 30% of a company’s
outstanding shares to bid for the remaining shares at the highest price paid for the
same shares in the preceding year.” See Bebchuk, supra note 18.
221 Baum, supra note 5. “In the UK, the mandatory bid rule (Rule 9) was introduced
at the same time when the City Code was first enacted in 1968. Although as a nonstatutory instrument, the City Code does not have any legal enforceability, players in
the securities markets generally abide by the principles and rules laid down in it
under the supervision of the City Panel.”221 See Luh et al., supra note 18, at 434.
222 JOHN H. FARRAR ET AL., FARRAR’S COMPANY LAW (1991).
223 The Directive introduces Europe with more elements of the Angelo-Saxon model
of corporate governance. See Cernat, supra note 216.
224 Mosca, supra note 20.
225 Cernat, supra note 216.
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basic elements: board neutrality; breakthrough; optional arrangement; and
reciprocity.
Board neutrality are the means that the board director may take to avoid a
hostile bid.226 The Directive prevents the directors from frustrating the bid. The
decision on any defensive measure is decided in a general meeting of all
shareholders.227
The Breakthrough rule prevents structural barriers to hostile bids. It is only
effective when the bid is potential. It neutralizes the defensive systems of the
company.228
The optional arrangements are the most discussed issue in the Directive.
They allow the member states the option to apply or not apply the passivity rule and
the breakthrough rule.229 Member states can also opt to implement the reciprocity
rule.230
When the EU enacted the European Directive on Takeover Bids (Directive),
they implemented the Mandatory Bid Rule (MBR).231 The Mandatory Bid Rule has
two tiers. First, when the control of the company changes, the shareholders are
allowed to sell their shares to the buyer. The buyer who intends to acquire the
control must extend his offer to all shareholders of the company. Second, regardless

Mosca, supra note 20.
Id.
228 Id.
229 Id.
230 Id.
231 Takeover Bids, supra note 215; and see Papadopoulos, supra note 19, at 525; see
also Wymeersch, supra note 23.
226
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whether they are controllers or not, all the shareholders must be offered the same
bid price.232
The Directive is different from the Williams Act in adopting the Mandatory
Bid Rule.233 Article 3(1)(a) of the Directive states, "all holders of the securities of an
offeree company of the same class must be afforded equivalent treatment; and, if a
person acquires control of a company, the other holders of securities must be
protected”.234 Consequently, the buyer must make an offer to all shareholders of the
target company.235 The controlling shareholders are denied the right to sell the
benefit of control freely. Having the right to exit after the takeover protects the
shareholders from controllers who intend to squeeze out the remaining
shareholders.236
Under article 5 of the Directive, minority shareholders must be offered an
equitable price.237 The equitable price238 is the highest price paid by the buyer, or a
party related to the buyer, for the shares of the target company over a six to twelve

Bergström, et al., The Optimality of the Mandatory Bid Rule 13 J.L. ECON. & ORG.
433, 434 (1997).
233 Wymeersch, supra note 23. See Ferrarini and Miller, supra note 196.
234 EUROPEAN DIRECTIVE ON TAKEOVER BIDS art. 3.1(a).
235 The main problem with this provision is that it gives wide discretion to the
member states, which may reduce minority shareholder protection. See
Papadopoulos, supra note 19, at 526; See also Ferrarini and Miller, supra note 196.
236 Ferrarini and Miller, supra note 196.
237 Reemers, supra note 164.
238 There are two different mechanisms that have been adopted by EU countries to
determine the equitable price. First, the mandatory bid must be equivalent to the
highest price paid by the offeror to the controller within the last 12 months. Second,
is the “adjust mechanic” of price determination that reduces the cost of the
mandatory bid. Such as in Italy, where the price is determined on the basis of the
mean between the highest price paid to the company the last 12 months, and the
average market price. See Sepe, supra note 15, at 19.
232
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month period before the offer.239 Each member state in the EU must establish the
threshold percentage that initiates the MBR for the sale of the control.240 The
Directive, in Article 3(1)(b), states that the bid must be open long enough ensure
that the shareholders have enough time to make their decisions.
One of the remedies for the minority investors under the Directive is the exit
opportunity. Dissenting minority shareholders have the opportunity to sell their
shares at the same price as the control shareholder.241 This prevents the controller
from selling his private shares to the buyer at the expense of minority
shareholders.242 Under the Mandatory Bid Rule, the premium paid for the sale of the
control is shared with minority shareholders.243
In Europe, the private sale of control is regulated by the MBR, which applies to
friendly and hostile takeovers.244 Thus, an offer to all shareholders of the target
company must be made when the buyer purchases a certain percentage of the
company’s shares. This offer must be an equitable price.245
After thirty years of discussion, members of the European Union could not
agree on a rule regarding takeovers. Consequently, each member state governs this
Reemers, supra note 164.: See EUROPEAN DIRECTIVE ON TAKEOVER BIDS art. 5, “the
highest price paid for the same securities by the offeror."
240 Andrew Zwecker, The EU Takeover Directive: Eight Years Later, Implementation
but Still no Harmonization among Member States on Acceptable Takeover Defenses,
21 TUL. J. INT’L & COMP. L. 233, 244 (2012). In many national laws of the EU states, the
threshold is 30%. See Menjucq, supra note 215, at 227.
241 Papadopoulos, supra note 19, at 526.
242 Zwecker, supra note 240, at 244.
243 Reemers, supra note 164.
244 Traditionally, neither the court, nor the legislature regulate the sale of the
control. Sepe, supra note 15, at 19.
245 Each Member State may set the threshold percentage. See Zwecker, supra note
240, at 244.
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issue with individual national laws.246 The Mandatory Bid Rule, under the Directive,
has unified the European countries.247 However, each individual member state has
the right to set the level of the voting shares percentage sufficient to trigger the
application of the Mandatory Bid Rule.248
Some critics have argued that one size does not fit all. They contended that
the Mandatory Bid Rule might not be the best choice for all companies and all
takeovers to protect minority shareholders. They propose that the EU give the
equity owners in each company the discretion to choose whether to apply the MBR
or not.249 The European Union has not taken this advice.250
The Directive also prohibits the “creeping takeover”, in which the buyer
accumulates a large number of shares of the target company in the open market,
without paying the premium or without offering to buy-out all the shareholders of
the target company.251 To defend against creeping takeovers in the US, there is the
Poison Pill defense.252Under the Directive, defensive measures are forbidden, unless
approved by the shareholders.253 Nonetheless, unapproved defensive measures still
occur in the some countries, such as the Netherlands.254 Although defensive
measures are forbidden, the Directive allows the target companies to seek friendly

Cernat, supra note 216.
Sepe, supra note 15, at 19; Cernat, supra note 216.
248 Bebchuk, supra note 18.
249 Bergström, supra note 232.
250 Id.
251 Reemers, supra note 164.
252 Id.
253 Cernat, supra note 216.
254 Id.
246
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takeovers when threatened with a hostile takeover.255 This is actually a defensive
measure.256
The Directive, in article 8, assures transparency and integrity to allow all
shareholders equal opportunity to make informed decisions.
The difference between the US and the EU regarding the regulation of the
sale of controlling blocks is based on the variation of the shareholder ownership
percentages, legal system (common law v. civil law), and the legal culture. In Europe,
the companies have controlling shareholders. In the US, the companies are widely
held.257 In addition to protecting minority shareholders, the Directive seeks to
increase the number of sales of control and raise the level of contestability.258 More
dispersed ownership is expected in European countries after the adoption of the
Directive.259
South Korea
Prior to 1968, limited numbers of the corporations in South Korea were
listed on the Stock Exchange. Most of the other corporations were family held. These
were not listed.260 The South Korean government passed a policy called “Going
EUROPEAN DIRECTIVE ON TAKEOVER BIDS art. 9(1)(a).
Cernat, supra note 216.
257 Luca Enriques & Paolo Volpin, Corporate Governance Reforms in Continental
Europe, 21 J. ECON. PERSP. 117–140 (2007).
258 THE ANATOMY OF CORPORATE LAW: A COMPARATIVE AND FUNCTIONAL APPROACH, supra
note 8, at 225.Mosca, supra note 20: It also underlines the need to attract investors
compared with other economies, such as China and the US. See Papadopoulos, supra
note 19, at 526.
259 Cernat, supra note 216.
260 Pyung Woo Kim, The Protection of Minority Shareholders in Korean Public
Corporations: A Comparative Study with American Corporation Law, 9 KOREAN J. COMP.
L. 33 (1981).
255
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Public”. This policy encourages public investors to invest in the listed corporations,
and encourages the family owned corporations to be reformed as publicly traded
corporations.261 The policy was intended to develop the business market and to
attract more capital.262 South Korean market is similar to the Kuwaiti Market in that
it has large family owned companies. Studying the South Korean legal system and
the legal remedies they offer to minority shareholders may help illuminate a
solution to Kuwait’s problems.
Persuading small investors to put their money in the stock exchange market
requires protection of their rights. The type of protection that minority
shareholders under South Korean Law varies depending on the subject matter. For
example, the sale of substantially all assets of a listed or unlisted company, or the
takeover of an entire company must be approved by not less than two thirds (2/3)
of the voting shares present in the shareholders meeting of both the selling and the
buying company, and no less than one third (1/3) of the outstanding shares.263
Id. at 33.
Id.
263 INTERNATIONAL M&A, (Euromoney, 1992).
S. KOREAN COMMERCIAL CODE art. 374(Resolution for Transfer, Takeover or Lease of
Business) states:
(1) A resolution in accordance with Article 434 shall be required for a company to
effect the following acts:
1. Transfer of the whole or an important part of the business of the company;
2. Conclusion, alteration or rescission of a contract for leasing the whole business
for giving a mandate to manage such business or for sharing with another person
the entire profits and losses from the business or of a similar contract; and
3. Takeover of the whole business of another company.
4. Takeover of parts of business of another company which significantly affect the
company's business.
(2) In a notice or public notice of the convocation of the general shareholders'
meeting for any act under paragraph (1), the contents and exercising method of
rights under Article 374-2 (1) and (2) shall be specified.
261

262

56

Where a listed company is selling substantially all its assets, dissenting shareholders
have the appraisal right.264
The Financial Investment Services and Capital Market Act (FSCMA) was
enacted on February 2009, to regulate financial services and to make South Korea’s
capital market comply with the global standards.265 Under the Uniform Price Rule of

Article 434 of the Commercial Code states that: The resolution set forth in Article
433 (1) shall be adopted by the affirmative votes of no less than 2/3 of the voting
rights of the shareholders present at the general meeting and of no less than 1/3 of
the total outstanding shares.
264 Id. See KOREAN COMMERCIAL CODE art. 374-2 (Rights of Dissenting Shareholders to
request the purchase of shares).
(1) If a shareholder who dissents from the subject-matters of resolution set forth in
Article 374 has notified the company in writing of his intention of such dissent
before the general shareholders' meeting, he may request the company in writing to
purchase the shares owned by him, which request shall be made within twenty days
after the resolution is adopted at the general meeting and shall specify the class and
number of such shares.
(2) The company shall purchase the shares within two months after receiving the
request under paragraph (1).
(3) The purchase price of the shares pursuant to paragraph (2) shall be determined
through a negotiation between the shareholder and the company.
(4) Where the negotiation under paragraph (3) has not been attained within 30
days since the receipt of a request under paragraph (1), the company or the
shareholder requesting for the purchase of shares may request the court to
determine the purchase price.
(5) Where a court makes a decision on the purchase price of shares under
paragraph (4), the said court shall compute it by a fair value in view of the assets
status of the company and other situations.
See also YOUNG-CHEOL DAVID K. JEONG, IMPENDING AMENDMENTS TO KOREAN CORPORATE
LAWS IN 2009: A MYSTIC MIX (2009), available at
http://papers.ssrn.com/abstract=1622560 (last visited November 11, 2015). See
also JOONGI KIM, RECENT AMENDMENTS TO THE KOREAN COMMERCIAL CODE AND THEIR
EFFECTS ON INTERNATIONAL COMPETITION, available at
http://papers.ssrn.com/abstract=248821 (last visited Oct 24, 2013).
265 HIROMI HAYASHI, THE REVISIONS TO KOREA’S FINANCIAL INVESTMENT SERVICES AND
CAPITAL MARKETS ACT AND KOREAN SECURITIES COMPANIES’ EFFORTS TO DIVERSIFY THEIR
EARNINGS (2012), available at http://papers.ssrn.com/abstract=2049218 (last
visited November 11, 2015).
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the FSCMA266, the bidder must make a tender offer of the same price offered to all
shareholders of the target corporation. This rule attempts to apply equal treatment
to all shareholders of the corporation.267 A public tender offer is mandatory when a
buyer intends to purchase outside the KRX268 market, the equity shares of a listed
company are from ten or more persons within six months, and the buyer will own
five percent or more of the outstanding equity of the company. The mandatory
tender offer applies also to any shareholders who own five percent or more of the
outstanding equity shares and intends to purchase additional shares within six
months.269
In some circumstances, the tender offer is not required: the acquisition of
equity securities in a stock-listed company through the KRX; the acquisition of
equity securities in a non-listed company; or the acquisition of equity securities
among affiliates within a large enterprise group or between members of the same
family by an insider of a company.270 Therefore, the buyer can purchase a

“The Legislation and Judiciary Committee of the National Assembly has approved
the revision bill on the Financial Investment Services and Capital Market Act
(FSCMA) on March 4, 2013, after a long dispute.” See Soon Young (Andy) Chung, A
New Turning Point for Korean’s Capital Markets, FINANCIAL SERVICES COMMISSION,
available at https://financialservicescommission.wordpress.com/2013/03/12/anew-turning-point-for-koreas-capital-markets/ (last visited November 11, 2015).
267 Chang-Hyun Song et al., Analysis of Freeze-outs in Korea: Quest for Legal
Framework Synchronizing Transactional Efficiency and Protection of Minority
Shareholders, 8 J. KOREAN L. 277, 286 (2008).
268 The Korean Exchange Market
269 Tae Hun Park & Steven Hahn, South Korea: Bucking the trend, IFLR.COM available
at http://www.iflr.com/Article/2239326/South-Korea-Bucking-the-trend.html (last
visited Oct 24, 2013).
270 WILLEM J. L. CALKOEN ET AL., SECURITIES WORLD: JURISDICTIONAL COMPARISONS (2011).
See also Park & Hahn, supra note274.
266
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controlling block of a listed company through a private agreement, provided it does
not trigger the mandatory tender offer threshold, which is five percent.271
The takeover regulations apply to both hostile and voluntary takeover bids.
There are no special regulations to hostile takeovers.272 In order to launch the
takeover bid for a listed company a tender offer statement has to be filled.273
Before the buyer executes the purchase of the equity shares of the company, he is
required to file a report.274 The content of the report depends on the purpose of the
acquisition. If the equity shares were obtained merely for investment, the report
must include basic information about the reporter, description of the issuer,
information on the reporting party’s shareholding status, and a detailed description
of any changes with regard to such status.275 Additional information is required
when the equity shares are obtained in order to gain influence over the
management of a listed company: the purpose of the shareholding; description of
the agreement regarding the purchase of the equity shares; and description of the
funding source for the acquisition.276
Minority shareholders in Korea have the right to compulsory sell-out, in
which the majority shareholder shall own at least ninety-five percent. The controller
who owns ninety-five percent of the shares of the company is obliged to purchase
the shares of those remaining shareholders who exercised their right within a

Park & Hahn, supra note274.
Id.
273 Id.
274 CALKOEN ET ALsupra note 270.
275 Id.
276 Id.
271
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prescribed amount of time.277 The buyer is compelled to buy-out the remaining
shareholder.
Minority shareholders in Korea have other remedies in which they can force
the directors of the company to protect their interests. One of these remedies is a
legal mechanism called the representative suit.278 It is similar to the derivative
suit.279 In the representative suit, minority shareholders who own at least one
percent280 of the shares may demand that the company sue the directors of the

Song et al., supra note 267, at 315.
It was introduced in the Corporation Law in 1962 and this article was last
amended on December 29, 2001. See also Kim, supra note 260, at 45.
279 Id.; See also S. KOREAN COMMERCIAL CODE art. 403-406.
280 The percentage was 5% and it was amended to 1%.
277
278
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corporations for liability.281 A representative suit gives minority shareholders the
power to hold directors responsible for liability.282
The controlling shareholders cannot force out dissenting minority
shareholders in a freeze-out transaction. The controller cannot freeze-out minority
shareholders without the minority consent.283 The Korean Commercial Code grants
an appraisal right for the dissenting shareholders. They can cash out their shares at
fair market value within twenty days of the shareholders’ meeting.284
KOREAN COMMERCIAL CODE art. 403.
(1) Any shareholder who holds no less than 1/100 of the total outstanding shares
may demand that the company file an action against directors to enforce their
liability.
(2) The demand under paragraph (1) shall be made in writing and shall state the
reasons thereof.
(3) If the company has failed to file such action within 30 days from the date of the
receipt of the demand under paragraph (2), the shareholder mentioned in
paragraph (1) may immediately file such action on behalf of the company.
(4) If irreparable damage may be caused to the company with the lapse of the period
set forth in paragraph (3), the shareholder mentioned in paragraph (1) may
immediately file such action notwithstanding paragraph (3).
(5) The effect of commencement of an action shall not be prejudiced even where the
number of shares held by a shareholder who files an action under paragraphs (3)
and (4) comes to be less than 1/100 of the total outstanding shares after the
commencement of the action (excluding where he no longer holds the issued
shares).
(6) In case where an action is filed under paragraphs (3) and (4), the parties
concerned shall not withdraw the action, renounce or admit the claim, or
compromise, without permission from a court.
(7) Articles 176 (3) and (4), and 186 shall apply mutatis mutandis to the action
under this Article.
282 Kim, supra note 260, at 46.
283 Song et al., supra note 267, at 281-283.
284 Id. at 299. On the other hand, the Korean laws did not organize the relationship
between the controlling shareholders and the minority shareholders properly.
Controlling shareholders have more advantages and may use the information that
they can get from manipulating the corporation to benefit themselves. They can
control the market price of the shares and the timing of the freeze-out by setting the
time of the transaction when the trading price decreases. Thus, since there is no
market control over the controlling shareholders there has to be more protection
281
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In general, there are two legal rules that regulate the sale of corporate control.
The first one is based on the UK system, and has a high ownership threshold, which
triggers a mandatory full bid.285 The second is the one based on the US system,
which has a low threshold, and permits partial bids.286

for the minority shareholders and more enhancement of the transparency of the
market. At this time, most of the shares of the corporations are controlled by
controlling shareholders, which means there is no separation between the
management and the ownership of the corporations. Therefore, minority
shareholders do need to have more proper protection for their investments. See Id.
at 280-285; see also Kim, supra note 260, at 35. Additionally, under article 433 and
434 of the commercial code of Korea, the fundamental changes of the corporation
must be approved by a two thirds majority of the shareholders of the corporation.
Although this kind of provision is supposed to protect the minority shareholders
and make their role vital in the corporation, most of the controlling shareholders of
the corporations hold more than 2/3 of the shares. Thus, it is hard for the minority
shareholders to prevent any fundamental change of the corporation.
Accordingly, there should be appropriate remedies for the minority shareholders
who dissent to the fundamental changes. Currently, there are no rules about the
remedial measures that would be available to the minority shareholder. Yet, in
certain cases, such as merger, the company is required to buy the minority shares if
they followed certain procedures. See Id. at 51. See also Song et al., supra note 267, at
281. Under S. KOREAN COMMERCIAL CODE, ART. 522-3, any shareholder who opposes the
merger, may demand that the company purchase his shares, as long as he gives to
the company written notice of his dissent against the resolution, before the general
meeting is convened.
Both the merging and the merged corporation should obtain an extraordinary
resolution at the general meeting (Art 522(3)). Where a class of shareholders is
prejudiced as a result of the proposed merger, there should also be a separate
meeting for the class shareholders (Art 436)
285 Hutson, supra note 162, at 33.
286 Id.
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Chapter Three
The Kuwaiti Business Market
The laws prior to the enactment of the Capital Market Authority rules in
2010 were insufficient to rule new issues.287 The old laws for the financial and
commercial sector were not generally business-friendly or comprehensive.288 They
did not reflect contemporary global corporate practice as they were designed to a
long time ago.289
As expressed in speeches by the Amir of Kuwait and the government
development plan, the 2035 Vision seeks to transform Kuwait into a regional
financial and trading center.290 Therefore, parliament and the government
attempted to reform the old capital market and securities regulations.291 Many
interested groups, businessmen, and experts were calling for the amendment and
development of the outdated laws, emphasizing the necessity of transparency in the
Hatim Nasser Aldeen, Interview with Hussain Boureki about the Capital Market
Authority, ALQABAS NEWSPAPER on March 19, 2015 available at
http://www.alqabas.com.kw/Articles.aspx?ArticleID=1033497&CatID=774 (last
visited November 11, 2015).
288 FINANCIAL SECTOR ASSESSMENT-KUWAIT (JUNE 2004): based on the Joint IMF World
Bank FSAP Report, at 10, available at
https://openknowledge.worldbank.org/bitstream/handle/10986/15943/784530F
SAP0Sec0Box0377345B00PUBLIC0.pdf?sequence=1 (last visited November 11,
2015). [hereinafter FINANCIAL SECTOR ASSESSMENT].
289 Id. at 10
290 William Mako et al., Kuwait: Fostering Sustainable Investment through Modern
Commercial Law Systems, MENA KNOWLEDGE AND LEARNING- QUICK NOTES SERIES (2013),
available at http://wwwwds.worldbank.org/external/default/WDSContentServer/WDSP/IB/2013/04/23/
000356161_20130423144455/Rendered/PDF/768830BRI0KW0QN930Box037728
7B00PUBLIC0.pdf (last visited November 11, 2015).
291 Notwithstanding the weak governance rules, the equity market in Kuwait is
considered as one of the biggest in the Arab World.291 See FINANCIAL SECTOR
ASSESSMENT, supra note 288.
287
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securities market, and to be in compliance with the global corporate governance
standards.292 Several drafts of a new law were prepared, and the goal was to enact
well-developed legal rules that cover all contemporary issues and comply with the
international standards.293 In February 2010, the Parliament of Kuwait passed the
Capital Market Authority Law, Law No. 7 of 2010, which regulates securities and
capital market rules. After a long wait, the new Capital Market Authority rules
restructured the relationship between the corporation, investors, and management.
This law permitted the establishment of the Capital Market Authority, which did not
exist in Kuwait before then.294 The Capital Market Authority is under the
supervision of the Minister of Commerce and Industry.295 According to Law No. 7of
2010, the Executive Regulations were enacted on March 2011. An exclusive court,

Mazin Baghdadi, The Kuwaiti Parliament Enacted a law to establish the Capital
Market Authority, Report from KUNA - Kuwait News Agency, ARABIC BUSINESS,
February 3, 2010, available at http://arabic.arabianbusiness.com/financialmarkets/2010/feb/3/35950/#.Uk3SxGTXi7k (last visited November 11, 2015). See
also Ahmad Alfahad, Interview with Dr. Bader Al-Mullah on Alyawm Alsabea, ALWATAN
NEWSPAPER, October 3, 2013, available at
http://www.kuwait.tt/articledetails.aspx?Id=200032. (last visited November 11,
2015).
293 Ala’a Alfaroukh, Press Conference with the Minister of Commerce and Industry,
ALRAI NEWSPAPER, December 4, 2012, at
http://www.alraimedia.com/Article.aspx?id=397546 (last visited November 11,
2015); see also 2013 Investment Climate Statement – Kuwait (May 2013), U. S. DEPARTMENT OF
STATE, available at
http://www.state.gov/e/eb/rls/othr/ics/2013/204672.htm (last visited November
11, 2015).
294 Baghdadi, supra note 292.
295 Kuwait Parliament enacted law establishes the Capital Market Authority with wide
power, CNN ARABIC, February 3, 2010, at
http://arabic.cnn.com/2010/business/2/2/kuwait.authority/ (last visited
November 11, 2015).
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the Court of First Instance,296 was established to hear disputes regarding the Capital
Market.297
Law No. 7 of 2010 regulates acquisition deals and the protection of minority
rights. This law has transplanted the Mandatory Bid Rule in the matter of acquiring
more than 30% of the voting shares. It is also in compliance with the best
international practices for the protection of the minority shareholders and is
consistent with other developed countries.298 The lawmakers modified the old
practice of mergers and acquisitions rules, which were based on the Market Rule.
Adopting the MBR was supposed to bring the Kuwaiti legal system into line with the
many major overseas jurisdictions, such as the UK and the EU.299

CAPITAL MARKET AUTHORITY EXECUTIVE REGULATIONS, art. 108. See also Baghdadi,
supra note 292.
297 One of the advantages of the CMA that is very important in practice is the method
of serving process. Serving process in Kuwait is very slow. It is good progress that
fax and emails was added as means to serve process along with traditional methods.
298 The EOR is not exactly to the same as the MBR. Under the EOR, the trigger point
is when the purchaser buys the controlling shares. The definition of controlling
shares is any share that is paid above market value on the date of the sale. See
Andrews, supra note 34, at 547. Buying up all the minority shares at a low price does
not trigger the rule to purchase the shares of the remaining shareholder who, in this
case, is the controller. In other words, the purchaser may acquire all the shares of
minorities at different prices and he is not required to pay each shareholder the
highest offered price and he is not obligated to buy the shares of the controller. In
these mentioned situations there is no violation of the EOR.
299 In an attempt to understand the reason behind adopting certain rules, I
questioned one of the former CMA board members, Dr. Yousef Al-Ali, about the
drafts of the Executive Regulations and the board meeting minutes. He answered
that the information is confidential and you can get the answer from comparing
jurisdictions; see also CMA - Instructions, April 27 (2014), available at
http://www.kuwaitcma.org/templates/pdf/decisions/decisions_27_04_2014.pdf.
(last visited November 11, 2015).
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The trend toward internationalization and globalization is one very good reason
to have similar laws disseminated worldwide.300 Harmonization coordinates
international laws dealing with a particular legal issue,301 as well as promotes
international commerce, because it reduces the cost of transactions.302Adopting the
MBR was an attempt to harmonize Kuwaiti law with other jurisdictions and to
acclimatize with the globalization of the markets. In some cases, promoting
international standardized models, such as adopting corporate governance
standardized rules, increases the transparency of the regulations. It prevents the
lawmakers from adopting rules that serve certain interested groups. Also, the
harmonization of securities regulations would help to avoid the negative effects on
regional markets. Nonetheless, promoting some international standardized models
is more likely to hurt developing countries, because it avoids the progress of the
legal system according to distinctive local circumstances.303
Globalization and the integration of markets make harmonization of the legal
framework of finance and trade essential.304 Many international institutions, such as
John Gillespie, Transplanted Company Law: An Ideological and Cultural Analysis of
Market-Entry in Vietnam, 51 INT'L & COMP. L. Q. 641, 643 (2012); see also Joana
Breidenbarch, The Dynamics of Cultural Globalisation. The myths of cultural
globalisation, available at http://www.inst.at/studies/collab/breidenb.htm.(last
visited November 11, 2015); see also David J. Gerber, Globalization and Legal
Knowledge: Implications for Comparative Law, 75 TUL. L. REV. 949, 950 (2001).
301 ADOLF FRIEDRICH SCHNITZER, VERGLEICHENDE RECHTSLEHRE: VON ADOLF F. SCHNITZER 2
AUFLAGE 69-73 (1961).
302 Katharina Pistor, The Standardization of Law and its Effect on Developing
Economies 97, 104 (G-24 Discussion Paper Series June 4, 2000).
303 It would be healthier for societies to evolve their own legal systems to cover all
the legal cultural differences that distinguish them from other jurisdictions. See
DAVID W. LEEBRON, LYING DOWN WITH PROCRUSTES: AN ANALYSIS OF HARMONIZATION CLAIMS
65 (1995); see also Pistor, supra note 302, at 105.
304 Pistor, supra note 302, at 97.
300
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the International Monetary Fund,305 have expressed their intention to develop the
legal structure of international finance and corporate governance.306 The legal
structure could be adopted by countries around the globe, through conventions or
treaties.307 The standardization of the rules would help in reduce the cost of
transnational transactions, and develop the quality of legal systems and legal
institutions in less developed countries.308
Kuwait tried to transplant legal rules from developed countries.309 These
rules are efficient and work perfectly at their origin, such as in the UK or the EU.
Kuwaiti lawmakers had good intentions in enacting this law. They wanted to offer
minority shareholders sound protection. However, the MBR does not match with the
Kuwaiti legal culture, The Kuwait business market has a unique character and

IMF has standardization rules for accounting, auditing, corporate governance,
bankruptcy, securities market, and insurance.
306 Pistor, supra note 302, at 97. :
Other examples of the international institutions that offer standardized rules. The
World Bank, has developed some rules regarding corporate governance. The United
Nations Commission on International Trade law (UNCITRAL) has a model law
related to insolvency. The Organization for Economic Cooperation and Development
(OECD), which has standard rule for corporate governance.
307 Basel Capital Accord of 1988 is a good example of legal harmonization with
regard to the financial and banking regulation. See Id. at 97-101.
308 Standard rules are general and merely determine the principle of such rules.
Therefore, countries can freely adopt, modify, and abandon the standard rules from
the international institutions. The goal of standardized rules is to minimize
differences among regulations. Standardization does not unify understanding and
interpretation of the rule, and does not assure the enforcement of the rules. See Id. at
97-102.
309 Australia has also adopted the MBR to harmonize the regime with trends in
major international markets. See Hutson, supra note 162; see also Mushera Ambaras
Khan, An Analysis of Mandatory Bid Rule in Malaysia and the Proposed Mandatory Bid
Rule in Australia, 2007 LAWASIA J. 33 (2007).
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ownership structure that makes it different from other countries.310 Before the MBR,
the Market Rule was applied. It proved to be inefficient, as many legal issues related
to the protection of minority shareholders arose.
The focus in this chapter is on the legal culture of the Kuwait business market.
Since the legal culture is different in each country, the solution of any issue will vary,
depending on the relevant local conditions.311 Thus, different legal systems deal
with legal issues differently.312
Prior to the MBR, controlling shareholders had no deterrent from
undermining minority shareholders in the sale of controlling blocks. The MR was
applied and there was no precise rule that protects minority shareholders in the
sale of controlling blocks.313 Lawmakers have passed several economic reform
measures in 2010.314 The outdated corporate law, which was enacted in 1960,315
Most of the transplanted rules are formed in a developed and well-functioning
legal infrastructure. The lack of this infrastructure means the reform remains
shallow. The adoption of perfect standardized rules is no guarantee of an effective
legal system. It is not sufficient to develop institutional framework to boost the
attraction of foreign investment or to effectively prevent upcoming disasters.
Consistency in the subject matter, quality of law reducing transaction costs,
improving quality performance of legal institutions, and assuring conformity in
application, interpretation, and enforcement of these laws. See Pistor, supra note
302, at 107-125.
311 Pistor, supra note 302, at 97.
312 Pistor et al., supra note 177, at 865.
313 As we saw in Wataniya case. See also Mohammad E. Alwasmi, Corporate
Governance Practice in the GCC: Kuwait as a Case Study 122 (December 2011)
(thesis of Doctor of Philosophy, School of Law Brunel University).
314 The enactment of the Capital Market Law, the privatization law, and the labor
law in 2010, as well as the enactment of the Corporate Law in 2012. See Vivienne
Davidson & Amy Boeker, Kuwait Economic Development Plans: Economic Reforms
and a National Vision Herald a New Era of Opportunity in Kuwait, FORBES CUSTOM,
available at http://www.forbescustom.com/kuwait/ (last visited November 11,
2015) .
315 CORPORATION LAW OF KUWAIT Law 15 of 1960.
310
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was not compatible with fundamental business development and the government’s
vision to transform Kuwait into a regional trade hub.316 Therefore, the lawmakers
worked to provide a legal solution for many issues that were not resolved by the old
laws, and to lay out a foundation for the vision of the Amir by providing an attractive
business environment with developed legislations.317 These new laws came with
some legal rules that are incompatible with the Kuwaiti legal culture, such as the
Mandatory Bid Rule.
In Kuwait, an enormous number of corporations are controlled by family-owned
businesses or state-owned institutions.318 The government in Kuwait is a “primary
economic actor”319 in many listed companies and in the market. Additionally, the
application of the MBR did not go over well with the small business community. The
government encourages young entrepreneurs to work in the private sector instead
of the public sector.
The independency of directors and their role in the acquisition of law is an
important element that makes the Kuwaiti market different from others. The
restrictions on non-Kuwaiti investors, the transparency of law enforcement
agencies, the role of the judiciary branch, and the business structure of the country
all affect the efficiency of the MBR in Kuwait.

Alfaroukh, supra note 293.
Davidson & Boeker, supra note 314.
318 State-owned institutions and family-owned businesses own substantial shares of
the listed corporations. See MENA, supra note 31. See also Davidson & Boeker, supra
note 314.
319 Jeswald W. Salacuse, From Developing Countries to Emerging Markets: A Changing
Role for Law in the Third World, 33 INT’L L. 875, 878 (1999).
316
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The Concentrated Ownerships of Families and State-Owned Entities in the
Listed Companies of the Kuwait Stock Exchange
Family-owned and state-owned institutions are the foundation of the economy
in Kuwait. They have a primary role in the business market, as they own the
controlling blocks of many of the listed companies.320 In fact, Kuwait and other Gulf
States have the highest proportion of listed companies which are a state-owned.321
Most economic activities, such as oil, utilities, telecommunications, and
transportation are dominated by the government.322 The percentage of ownership
in these family or state-owned enterprises is remarkable. In the Kuwait Stock

MENA, supra note 31. Amani Boresli says most of the corporations in Kuwait are
family corporations which transferred to public listed corporations.See Conference
of Corporate Governance in the GCC, ALQABAS NEWSPAPER, Nov. 4, 2014, at 30 available
at
http://www.alqabas.com.kw/ViewPdfPages.aspx?Old=1&Selecteddate=04/11/201
4 (last visited November 11, 2015).
321 United Arab Emirates is second after China, and Saudi Arabia come in the sixth
place. See Chatham House, Kuwait Study Group: Citizenship and the Economy in the
Gulf, CHATHAM HOUSE: CHATHAM HOUSE MIDDLE EAST AND NORTH AFRICA PROGRAMME IN
PARTNERSHIP WITH THE GULF UNIVERSITY FOR SCIENCE AND TECHNOLOGY 5 (2013), available
at
http://www.chathamhouse.org/sites/files/chathamhouse/public/Research/Middle
%20East/0513summary.pdf (last visited November 11, 2015).
322 FINANCIAL SECTOR ASSESSMENT, supra note 288, at 2.
320
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Exchange, the controller holds the majority of the board of directors.323 The
following are a few examples.324
1- Al-Ahli Bank of Kuwait: Behbehani Family owns more than 36% of the
shares, and they are the majority of the board of directors.
2- Kuwait Investment Company: Kuwait Investment Authority (state-owned
entity) owns 76.197% of the shares, and they are the majority of the board
with 6 representatives.
3- National Investment Company: 67.67% owned by one of the Al-Kharafi
family companies, and they are the majority of the board.

Nevertheless, in many cases the high percentage of ownership does not make the
owner a controller, either because the shareholders want to be passive, or because
they do not have an agreement with other shareholders to be a controller. In
Kuwait, the Public institution of Social Security and Kuwait Investment Authority
ownerships represent the state’s ownership in many of the listed companies. For
example, the Public Institution of Social Security has ownership in National Bank of
Kuwait (5.04%), Ahli Bank of Kuwait (10.13%), Kuwait International Bank (7.97%),
Burgan Bank (7.91%), and Kuwait Finance House (6.02%). Although these
percentages might be the highest of the ownership percentages in some of these
companies, there is no representative on the board of directors. Either the Public
Institution of Social Security have no intention to be a controller, or other
shareholders have an agreement to lead the company or to be a controller. On the
other hand, the Kuwait Investment Authority has ownership in Gulf bank (16.08%)
with one representative on the board of directors, Kuwait Finance House (24.08%)
has two representatives, Kuwait Investment Company (76.197%) has 6
representatives, and Zain (24.608%) has one representative. In this case, we can see
that in each company there are some representatives of the KIA. See Regular Market
Quotes, KUWAIT STOCK EXCHANGE, available at
http://www.kuwaitse.com/Market/RQuotes.aspx (last visited, October 7, 2013).
324 All these ownerships percentages were taken from the Stock Exchange Market in
Kuwait on Oct. 7, 2013. See Id.
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4- Kuwait Projects Company: 44.63% owned by Al-fetouh Holding Company,
which is owned by Hamad Alsabah. The board of directors is appointed
entirely by Shaikh Hamad Alsabah.
5- Coast Investment and Development Company: 37.103% owned by Alkharafi
Family, and they appoint the majority of the board.
6- Jazeera Airways Company: Boodai family owns 16.89% of the shares, and
they are the majority of the board.
7- Gulf Cables Company: 37.506% is owned by Alkharafi Family, and they
appoint the majority of the board.
8- Kuwait China Investment Company: Alghanim Family owns 7.5%, and they
are the majority of the board.
9- Warba Insurance Company: Jawad Bu-Khamseen Family owns 55% of the
shares, and they appoint the majority of the board.
10- Agility Logistics Company: Al-Essa Family owns 22.44%, and they appoint
the majority of the board.
11- Oula Company: Mahmoud Haidar Family owns more than 30%, and they hold
the majority of the board.
12- Mabanee Company: Alshayaa Family owns 34.17% of the shares, and they
are the majority of the board.
These ownership percentages demonstrate the difference between Kuwait and
the UK, the original jurisdiction of the MBR. Kuwait is a state with concentrated
corporate ownership. Therefore, it does not make sense to adopt a law from a
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country with dispersed corporate ownership.325 The Mandatory Bid Rule
discourages the concentrated ownership of shares in a market that is essentially
built on that kind of ownership. Transplanting the Mandatory Bid Rule from the UK
and the EU does not work with the Kuwaiti Market. Simply importing legal rules
from developed countries does not mean that the importing country will
automatically be developed. It does not guarantee that these rules will be as
effective as they are in their original countries. The regulations should match the
socio-economic background of Kuwait. Kuwait cannot impose a foreign legal system
and expect it to be successful.
Applying the MBR would diminish the value of controls, because it would be very
expensive for the buyer to offer a buy-out to all the remaining shareholders of the
corporation. Buyers will not want to spend the extra money. Badar Alkharafi is the
chairman of several businesses and from a family that owns substantial percentages
of many of the listed companies in the Kuwait Stock Exchange Market. Mr. Alkharafi
says the MBR is limiting deals in the Kuwait Stock Exchange and has prevented
many of the corporations the opportunity to increase their ownership
percentage.326 Takeovers and the controls shifts benefit the economy and the
market. The protection of minority shareholders in the sale of controls, also protects

HOLGER SPAMANN, CONTEMPORARY LEGAL TRANSPLANTS -- LEGAL FAMILIES AND THE
DIFFUSION OF (CORPORATE) LAW 43 (2009), available at
http://papers.ssrn.com/abstract=1411704 (last visited November 11, 2015).
326 Mohamad Alatrabi, Alsafat Company Honors Bader Alkharafi, ALQABAS NEWSPAPER,
Dec. 10, 2014, at 30 available at
http://www.alqabas.com.kw/ViewPdfPages.aspx?Old=1&Selecteddate=10/12/201
4 (last visited November 11, 2015).
325
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incompetent controllers.327 The efficiency of a country’s economy might be affected
when the market is operating with inefficient controllers.328 Another argument is
that the mandatory bid rule is not equitable for majority shareholders or
controllers, because one block of shares owned by one entity should be of greater
value than a block of dispersed shares, owned by a number of investors.329

Small Business Community
As discussed earlier, one of the main reasons behind the MBR is to prevent the
buyer from looting the assets of the company. In Kuwait, this is not applicable. It is a
very small country with a population of three million. In Kuwait, sixty-five percent
of citizens are under the age of twenty-five, and more than ninety percent of citizens
are employed in the public sector.330 This means the business community is very
small. Looters would be easily recognized. The protection of their reputation would
prevent them from participating in such a deal if we require the controller to
investigate the prospective buyer. Buyers and sellers of controlling shares are likely
to know each other, as well as financing parties. In small societies, as in Kuwait,

Luh et al., supra note 18, at 437.
Id.
329Id.; see also Hutson, supra note 162; Hirsch & Hertig, “Experience in Europe” in
Hopt and Wymeersch (Ed) European Take-overs - Law and Practice, LONDON:
BUTTERWORTHS (1992), at 434-435.
330 Ian Brinkley et al., Kuwait and the Knowledge Economy - Research Projects, THE
KUWAIT PROGRAMME ON DEVELOPMENT, GOVERNANCE AND GLOBALISATION IN THE GULF STATES
28 (2012), available at
http://www.lse.ac.uk/IDEAS/programmes/kuwait/research/projects/knowledgee
conomyproject.aspx (last visited November 11, 2015).
327
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economic transactions are repeatedly executed by players who know each other.
Thus, it would be easy to identify potential looters.331
The Mandatory Bid Rule is meant to be a deterrence to buyers to assure the
beneficial transfers of controls. However, there is no need for suspicion in Kuwait.
So, it is not effective to enact strict deterrence that limits the transfers of controls.

Small Investors and Entrepreneurs
The government of Kuwait has taken several steps to encourage young citizens
and entrepreneurs to work in the private sector. A portfolio, managed by the
Industrial Bank of Kuwait, finances small enterprises with up to 400,000 Kuwaiti
Dinnar.332 When small entrepreneurs start their businesses and attempt to invest in
listed companies they are demoralized by the MBR. Small businesses cannot afford
to finance the acquisition of all the shares of a listed company. This contradicts the
government objective to promote young citizens. In fact, investors with innovative
ideas would be discouraged by the MBR.333

The Local Legal Restrictions on Foreign Investors:
The Stock Exchange Market in Kuwait opened in April 1977.After the AlManakh334 financial crisis in 1982 it was restructured into the Kuwait Stock
Ronen, supra note 33, at 296.
The Handicraft and Small Enterprises Financing Portfolio, available at
http://www.ibkuwt.com/ibk/web/en/Managed_Portfolios/Handicraft_And_SE_Fin
ance_Portfolio/index.html?lang=en (last visited November 11, 2015).
333 Levmore, supra note 65, at 1066.
334 For more information about Al-Manakh Crisis, see FAWZI H. AL-SULTAN, AVERTING
FINANCIAL CRISIS--KUWAIT, World Bank Publications (1989).
331
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Exchange.335 The trading was restricted to Kuwaitis. It was opened to Gulf
Cooperation Council citizens in May 1988 and to all foreigners in 2000.336
To provide investment opportunities and attract foreign capital, the
government established the Kuwait Direct Investment Promotion Authority in
2013.337 Although Kuwait allows foreigners to invest in the Kuwait Stock Exchange,
the Kuwaiti commercial law provides certain restrictions on foreign investors.338
Non-Kuwaiti investors cannot own more than forty-nine percent of the shares in a

FINANCIAL SECTOR ASSESSMENT, supra note 288, at 5.
Id. at 5
337 Kuwait Direct Investment Promotion Authority, available at
http://www.kfib.com.kw/Default.aspx (last visited November 11, 2015). Compared
with other Gulf Cooperation Council countries, Kuwait, in 2008, was the lowest
recipient of the Foreign Direct Investment with an inflow of $58m, where Bahrain
received $1,794m, Oman received $2,928m, Qatar received $6,700m, Saudi Arabia
received $38,223m, and UAE received $13,700m. Protecting investors is important
for the companies to raise capital to expand their businesses. Investors may be
reluctant to provide capital if the law does not protect minority shareholders. Based
on the Index of Economic Freedom, the foreign direct investment inflow in 2014
reached $1.9 Billion. See Mahfouz Tadros, Foreign Direct Investment (FDI) in GCC
Countries: The Case of Kuwait, (2009): The FDI inflow in 2014 based on the Index of
Economic Freedom is $1.9 Billion; see also The World Bank, DOING BUSINESS 2014,
available at http://www.doingbusiness.org/data/exploreeconomies/kuwait/ (last
visited November 11, 2015).
335
336

Kuwait allowed foreign inventors to invest in the Kuwait Stock Exchange on
September 10, 2000, based on the Foreign Investment Law, which was issued by the
government. See About Kuwait Stock Exchange, THE SECURITIES HOUSE K.S.C.C.,
available at http://www.sh.com.kw/kst1.htm (last visited November 11, 2015).
Nonetheless, foreign investors must attain the Central Bank of Kuwait’s approval to
own more than 5% of the capital of any bank. Non-Kuwaiti investors can own more
than 49% of the capital of any bank after attaining approval from the Council of
Ministries, based on the consultation of the Central Bank of Kuwait. See Ministerial
resolution no. (205) for year 2000 Concerning regulating the participation of nonKuwaitis In the Kuwaiti shareholding companies, Kuwait Stock Exchange, available at
http://www.kuwaitse.com/KSE/Ministerialresolution.aspx (last visited November
11, 2015).
338
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company. Foreigners should have a Kuwaiti partner who holds not less than fiftyone percent of the equity shares of a company to engage in commercial activity.339
Foreign companies cannot establish a branch of the company or engage in business
activity in Kuwait except through a Kuwaiti agent.340 This foreign investment rule
violates the MBR. A foreigner, he cannot acquire more than 49% of the shares.
However, the Mandatory Bid Rule requires any shareholder who owns at least 30%
of the shares to offer to purchase all the remaining shares of the company. This
leaves foreign investors on dangerous ground.

Transparency and Selective Rule Application
The Capital Maker Authority has the power to exempt the buyer from offering the
mandatory bid.341 These exemptions are stated in article 271 of the CMA executive
regulations. Their aim is to protect public interest and shareholder interest.
However, the Article does not show the basis of that authority. There are no

Article 23 of the Commercial Code states that non-Kuwaiti citizens may not
pursue any commerce activities in Kuwait, unless they have a Kuwaiti partner. This
partner’s share must not be less than 51%. COMMERCIAL LAW OF KUWAIT Law of 1981,
art. 23.
340 Article 24 of the Commercial Code states that any foreign company may not
establish a branch in Kuwait, and cannot pursue its commercial activities in Kuwait,
unless they have a Kuwaiti agent. COMMERCIAL LAW OF KUWAIT Law of 1981, art. 24.
341CAPITAL MARKET AUTHORITY EXECUTIVE REGULATIONS, art. 271: “Any Person or group of
its affiliated or subsidiary parties shall, within thirty days of obtaining directly or
indirectly the ownership of more than 30% of the voting shares of a Listed Company,
take the initiative to submit an acquisition offer for all the remaining shares of the
same class in accordance with the controls set forth by these Regulations and the
instructions issued by the Authority. As an exception to the foregoing, the Authority
may exempt certain acquisitions taking into account the public interest and the
interests of the rest of the shareholders. The exemption decision shall be reasoned
and in writing.”
339

77

concrete rules or clear standards that clarify the meaning of public interest and
shareholder interest. Instead, the application of this article is purely subjective.
These exemptions should be scrutinized by the court to apply them objectively.
In the EU, the MBR can be excluded in certain circumstances, such as when
the controlling block is acquired as a result of a corporate rescue. A higher value is
placed upon the success of the rescue than on equal treatment of shareholders.342 In
the UK City Code, there are several exemptions: the rescue of the offeree from
insolvency; foreclosure on loans; and simple mistakes.343 One of the main exceptions
in the City Code is “whitewash”, which arises in the issuance of new securities for
acquisition, an underwriting agreement, or a cash injection.344 In these
circumstances, shareholders could reach the thirty percent threshold or the voting
equity, which requires a mandatory bid. The law in Kuwait has not yet addressed
these matters and has not given such exemptions.
I met the Director of the Merge and Acquisition Department in the Capital
Market Authority in Kuwait. I asked her about the exemptions. She stated that the
board of the CMA has decided not to publicly declare the exemptions and to decide
on each case independently.345 She did not give a reason behind this decision of the
board. The ambiguity of this decision is typical and differentiates Kuwait from the
original countries of the MBR. Since the CMA has the authority to apply corporate

Davies, supra note 18.
BEGG, supra note 149, at 9.25: The note to Rule 9 of the City Code contains the list
on dispensations.
344 Id.
345 Interview with Hannan Algharabally, Director of the Mergers and Acquisition
Department in the Capital Market Authority, in Kuwait (July 2014).
342
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governance rule on the corporations, they must first apply these corporate
governance rules on themselves to encourage the companies.346
Transparency of the Capital Market Authority and other public institutions in
Kuwait is essential. The bureaucracy in Kuwait is regularly ineffectual and
corruption is escalating. Transparency International’s index ranked Kuwait number
thirty-five on the corruption index. In 2004, Kuwait ranked forty-four. In 2014, the
rank dropped significantly to sixty-seven.347 A political conflict occurred between
the government and the public as a result of the corruption among high-level
officials in the government. The National Assembly, from 2006 to 2014, was
constitutionally dissolved five times, and twelve governments were formed because
of the constant clashes between Parliament and the government.348 This political

Ali Almousa, the chairman of the Commercial Bank of Kuwait, says the CMA and
the Central Bank have to apply the corporate governance rules to themselves at the
beginning to inspire other corporations to follow the CG principles. He assures that
the CG principles must be based on the special character of our society, rather than
importing it from other countries. See Conference of Corporate Governance in the
GCC, ALQABAS NEWSPAPER, Nov. 4, 2014, at 30 available at
http://www.alqabas.com.kw/ViewPdfPages.aspx?Old=1&Selecteddate=04/11/201
4 (last visited November 11, 2015).
347 See Corruption Perceptions Index 2014: Results, Transparency, International,
available at http://www.transparency.org/cpi2014/results (last visited November
11, 2015); see also Salah Alghazali, Kuwait Transparency: Corruption, Political Instability
Obstacles to Development available at http://blogs.worldbank.org/arabvoices/kuwaittransparency-corruption-political-instability-obstacles-development (last visited
November 11, 2015).

346

See Michael Herb, KUWAIT POLITICS DATABASE, available at
http://www2.gsu.edu/~polmfh/database/database.htm (last visited June 13,
2014).
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impasse caused postponement and cancellation of fundamental structural reforms
and development plans.349
The Index of Economic Freedom has scored the freedom of corruption at fortythree percent. This means that corruption remains a dominant issue, legal
framework is not well developed, and the rule of law is weak.350 In response, the
government of Kuwait has established the National Anti-Corruption Commission,
which is presided over by well-respected justices, to promote transparency
principles and to combat corruption. 351
Having such broad exemptions in the hands of a governmental institution might
affect the neutrality that is expected from such institutions. The decisions might be
based on subjective reasoning rather than objective rules. It may also allow the
government to apply the exemptions selectively. The rule of law is very weak. Over
many years and in different situations, the government has been applying the law
selectively.352 This shows why it is risky to have an open-ended list of exemptions to
the MBR and allow the government the authority to apply it.
It should be noted here that the Capital Market law, which has an independent
regulatory agency in the financial sector, and other long-awaited laws were delayed,
but were finally enacted in 2010. See Brinkley et al., supra note330, at 29.
350 2014 Index of Economic Freedom, at 272, available at
http://www.heritage.org/index/ (last visited June 13, 2014).
351 Kuna, Press Statement of the Chief of the National Anti-Corruption Commission,
KUWAIT NEWS AGENCY, (April 3, 2014), available at
http://www.kuna.net.kw/ArticleDetails.aspx?id=2364453&language=ar (last
visited November 11, 2015).; see also The Swearing In Ceremony of the Members of
the National Anti-Corruption Commission, ALQABAS NEWSPAPER, June 19, 2013,
available at http://www.alqabas.com.kw/node/774862 (last visited November 11,
2015).
352 A memorandum of the interrogation/questioning of the Prime Minister of Kuwait
Alshaikh Jaber Almubarak Alsabah by Dr. Obaid Alwasmi, February 20, 2012
available at http://alwatan.kuwait.tt/articledetails.aspx?id=174231 (last visited
349
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The Economic Structure and Judicial System of Kuwait
Kuwait’s location is at the heart of an important market: Southern Iraq; Western
Iran; and Northern Saudi Arabia. Kuwait was a protectorate and ever since
independence from the British Empire in 1961, significant developments have taken
effect. In 1962, Parliament created the constitution of the country. After that, several
laws and regulations were enacted that contributed to the evolution of the legal
system.353 Economic growth depends mostly on the disbursement of oil and on low
cost foreign labor.354Kuwait is a “rentier state”, depending fundamentally on the
revenue of the natural resources.355 Citizens enjoy high standards of gross domestic
products (GDP) per capita, life expectancy, and access to education.356 Ninety-five
percent of export revenues and ninety-five percent of government income is from

November 11, 2015); See also Waleed Alahmad, The Selectivity in Withdrawing the
Kuwaiti Nationality, ALAAN NEWSPAPER, available at
http://www.alaan.cc/pagedetails.asp?nid=200825&cid=47: This article talks about
the selectivity of applying the law that is related to the nationality of the citizens.
353 Fahad Al-Zumai, KUWAIT’S POLITICAL IMPASSE AND RENT-SEEKING BEHAVIOUR: A CALL FOR
INSTITUTIONAL REFORM 5 (2013), available at
http://www.lse.ac.uk/IDEAS/programmes/kuwait/home.aspx (last visited June 13,
2014).
354 Chatham House, supra note 321, at 4.
355 Fahad Al-Zumai, Rentier States and Economic Regulation Infrastructure: Kuwait as
a Case Study, 2013, at 16-18 available at
http://www.lse.ac.uk/IDEAS/programmes/kuwait/documents/Kuwaits-politicalimpasse-and-rent-seking-behaviour.pdf (last visited June 13, 2014); see also Charles
C. Chiemeke, On an optimum Currency Area for the GCC Countries: An Analysis of the
Economic Impact on the Kuwait Economy., 6 INT'L REV. BUS. RES. PAPERS 2010, at 299
available at http://www.bizresearchpapers.com/24.%20Charles-FINAL.pdf (last
visited June 13, 2014).
356 Chatham House, supra note 321, at 4.
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the oil.357 These numbers reveal the lack of economic diversification. Kuwait has the
least diversified economy among the Gulf States. It is in complete reliance on the
fluctuating price of oil for its income.358 The current model of citizen welfare in
Kuwait is unsustainable, and reform is needed to reduce the citizen dependency on
the state.359 The rent-seeking behavior must be changed for the switch to a
productive economy.360 Kuwait’s position has declined over the past decade, as is
demonstrated in the World Bank Worldwide Governance indicators.361
The judicial branch in Kuwait is, according to the constitution, an independent
body. However, all judges are appointed by the Amir, the head of the state, and the
promotion of judges must be approved by the executive branch362 The World
Economic Forum’s Global Competitiveness Index ranked the judicial branch in

CENTRAL INTELLIGENCE AGENCY, THE WORLD FACTOOK 2010, available at
https://www.cia.gov/library/publications/the-world-factbook/geos/ku.html(last
visited June 13, 2014) .
358 Brinkley et al., supra note 330, at 9.
359 Id. at 28.
360 Id. at 28; DR. ADEL AL-WOGEYAN, HIGHER COUNCIL FOR PLANNING, MEETING, 16 MARCH
2010 (2010).
361 Brinkley et al., supra note 330, at 34. In the Doing Business 2014 report by World
Bank, Kuwait ranked overall 104 out of 189 economies. Kuwait stands at 130 out
189 economies on the ease of getting credit. And it is ranked 80 out of 189
economies on the strength of investor protection. On the ease of enforcing contracts,
Kuwait stands at 119 in the ranking of 189 economies. See The World Bank, supra
note 337.
362 Rule of Law, BTI 2014 Kuwait Country Report, available at http://www.btiproject.org/reports/country-reports/mena/kwt/index.nc#chap3 (last visited
November 11, 2015); see also Freedom of the World- Kuwait 2013, FREEDOM HOUSE,
available at https://freedomhouse.org/report/freedomworld/2013/kuwait#.VLjb54rF-We (last visited November 11, 2015).
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Kuwait 4.9 out of 7, fairly good.363 Also, according to a survey conducted by the
United Nations Development Program (UNDP), Kuwaitis generally trust the
judiciary and eighty percent believe in the fairness of trials in the country.364 The
judiciary process and the pace of the cases in the courts, however, upset
businessman in Kuwait, foreign and domestic.365
Kuwait is a civil law country. Laws were derived from Egypt, which were
originally derived from France. The judicial power is vested in the court on three
levels: the Court of First Instance; the Higher Court of Appeal; and the Court of
Cassation. The Constitutional Court, which reviews the constitutionality of the laws,
is a separate division of the court system. As a jurisdiction that follows the civil law
system, judges base their judgments on law and the constitution, with no
interference at all. This means that judges are restricted to making decisions within
the limitation of the law. Judges have a limited role in applying the rules. They have
no freedom to make new laws or to decide cases with contemporary issues. This
clarifies why the application of the Market Rule was inefficient. Minority
shareholders did not have enough protection in the sale of controls. In the US, a
common law country, the Market Rule is effective, since judges have an active role in
creating new doctrines to protect minority shareholders.

The Global Competitiveness Report 2014-2015, WORLD ECONOMIC FORUM, available
at http://www.weforum.org/reports/global-competitiveness-report-2014-2015
(last visited November 11, 2015).
364 ARAB HUMAN DEVELOPMENT REPORT 2009: CHALLENGES TO HUMAN SECURITY IN THE ARAB
COUNTRIES, (2009), at 60, available at http://www.arabhdr.org/publications/other/ahdr/ahdr2009e.pdf (last visited November 11, 2015).
365 2013 Investment Climate Statement, supra note 293.
363
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Kuwaiti Corporate Law
The Kuwaiti stock exchange market was established in the seventies of the
last century. It is one of the biggest markets in the region, with a value of more than
$100 billion and includes more than 100 companies.366 In consideration, the
lawmakers in 2010 enacted the Capital Market Rules (CMA) to regulate securities,
and intending to attract capital to the market.367 After twenty-three years of debate,
in 2012 lawmakers passed the Corporate Law to improve the business
environment.368 These new laws have new principles not covered by the previous
law. The main goal is to increase the business market and the growth of corporate
entities.369 Updating these regulations resulted in more certainty and more
protection for businesses.
The new corporate law addressed many old issues. To simplify the process of
establishing corporations, and to have a flexible system, the new corporate law
launched the one-window system. It includes all the related governmental
authorities required to incorporate a company, and all required licenses in the same
department.370 This saves precious time for investors.
Baghdadi, supra note 292.
Mahmoud Farouq, First Conference to Discuss the New Corporate Law, ALANBAA
NEWSPAPER, available at http://www.alanba.com.kw/ar/economynews/451905/12-03-2014 (last visited November 11, 2015).
368 Id.
369 Abdulaziz Alyaqout, Kuwait's updated Companies Law is good for business, THE
NATIONAL- BUSINESS, available at http://www.thenational.ae/business/industryinsights/economics/kuwaits-updated-companies-law-is-good-for-business (last
visited November 11, 2015).
370 Id.; See also Paul Day & Luis Kuhuna, Kuwait Overview, KUWAIT IN GLOBAL, CHAMBER
AND PARTNER’S, available at
http://www.chambersandpartners.com/guide/global/2/124/1 (last visited
November 3, 2015);
366

367
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The separation of the board of directors and executive management was clearly
set by lawmakers. This separation is required by the new corporate governance
principles.371 Also, considering the minority shareholders, the new corporate law
eliminates the minimum shareholding requirements, as it was necessary for
members of the board of directors to own a certain percentage to be elected.372 It
also permits companies to adopt the cumulative voting system.373
Foreign entities may conduct a business in Kuwait through an agent, or through a
Kuwaiti partner who holds at least fifty-one percent of the capital.374 An income tax
at a flat rate of fifteen percent is imposed on foreign entities conducting business in
Kuwait.375
The new corporate law permits the establishment of non-profit companies to
emphasize the role of the companies in the country.376
The preferred stock is now regulated under the new corporate law. Therefore,
companies may issue preferred stocks that have special voting rights or priority

see also Farouq, supra note 367.
Alyaqout, supra note 369.
372 Id.
373 Id.
374 There are some exceptions, such as the GCC nations and wholly owned entities.
See Day &Kuhuna, supra note 370.: Commercial agencies in Kuwait are governed by
REGULATION OF COMMERCIAL AGENCIES Law 36 of 1964, and COMMERCIAL LAW OF KUWAIT
Law of 1981, art. 260-296.
See also UK Trade and Investment, Doing Business in Kuwait, INSTITUTE OF EXPORT at
http://www.kuwait.doingbusinessguide.co.uk/the-guide/doing-business/ (last
visited November 11, 2015).
375 See Day & Kuhuna, supra note 370.
376 KUNA, The Ministry of Commerce and Industry Issues A Report About the
Advantages of the New Corporate Law, ALWATAN NEWSPAPER, available at
http://alwatan.kuwait.tt/articledetails.aspx?Id=240613 (last visited November 11,
2015).
371
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rights to receive net profits before other shareholders.377 The preferred stocks may
attract investors as it gives special privileges.
Shareholders of the company may make requests from the Ministry of Commerce
and Industry (Ministry). The Ministry may also appoint an auditor to examine
certain issues of the company that affect the rights of shareholders.378
Establishing a new company is easier with the new corporate law. Only a
ministerial resolution is required, instead of an Amiri decree as was required in the
previous corporate law.379 This would save a lot of time for investors to incorporate
a shareholding company. Furthermore, a board of directors may conduct their
meeting on the World Wide Web, without the need to be physically in the meeting
room.380 Initial Public Offerings are also allowed to be done electronically.381

Id.
Id.
379 Ahmad Bu-Mer’ei, New Corporate Law in Kuwait Opens doors to Foreign
Investments, ALARABIYA, available at
http://www.alarabiya.net/ar/aswaq/companies/2012/12/23/%D9%82%D8%A7
%D9%86%D9%88%D9%86-%D8%B4%D8%B1%D9%83%D8%A7%D8%AA-%D8
%AC%D8%AF%D9%8A%D8%AF-%D9%81%D9%8A-%D8%A7%D9%84%D9%83
%D9%88%D9%8A%D8%AA-%D9%8A%D9%81%D8%AA%D8%AD-%D8%A3%D
8%A8%D9%88%D8%A7%D8%A8%D8%A7%D9%8B-%D9%84%D9%84%D8%A
7%D8%B3%D8%AA%D8%AB%D9%85%D8%A7%D8%B1-%D8%A7%D9%84%D
8%A3%D8%AC%D9%86%D8%A8%D9%8A.html.
380 Id.
381 Id.
377
378
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Chapter Four
The Implications of Mandatory Bid Rule in Kuwait
The lawmakers in Kuwait have transplanted a foreign legal system to
regulate the sale of controlling blocks. They have disregarded the differences
between Kuwaiti law and the foreign law. The main idea of this chapter is to
examine the implications of transplanting the rules that regulate the sale of
controlling blocks and to observe its efficiency in Kuwait.
A number of problems have arisen after applying the Mandatory Bid Rule in
Kuwait. Some of these problems are because the rule was imported from a foreign
country. The issues of vagueness, interpretation, translation, efficiency, and
stagnation of the law have become apparent since the Mandatory Bid Rule was
applied. In Kuwait, being a controller in a corporation does not mean that you own a
certain percentage of shares. In some cases, controllers hold less than 30% and
appoint the majority of the board of directors. Under the CMA executive regulations,
the controller may have any percentage that leads him to appoint the majority of the
board of directors, or to make decisions for the corporation. The application of the
MBR is not effective because it does not apply to all controllers. The share threshold
requirement is a burden on investors, which has reduced the transfers of control.
The Mandatory Bid Rule has had other unintended consequences, such as the
criminal liability of state-owned company directors, the sufficiency of independent
directors, and how the CMA dealt with the MBR.
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The Definition of Legal Transplant
Legal Transplant is “the moving of a rule [...] from one country to another, or from
one people to another.”382
Many subjects, such as history, economics, and science, are able to travel through
time and location.383 Law may be an exception.384 The success of a legal system in
one jurisdiction does not necessarily justify its transfer to another legal
environment.

Legal Transplant Theories
Law regulates relationships between people and between people and things.385
Some scholars believe that law is applicable to all subjects and relevant to different
places, since most law has been borrowed from other jurisdictions, or absorbed
from outside of the law. 386 Some scholars claim that a legal transplant is the best
way to develop new law.387 There is no need to know the original country’s social,
ALAN WATSON, LEGAL TRANSPLANTS: AN APPROACH TO COMPARATIVE LAW 21 (University
of Georgia Press, 2nd ed. 1993), available at
http://digitalcommons.law.uga.edu/books/24 (last visited November 11, 2015).
The word choice of “transplant” first appeared in 1974 when Alan Watson wrote
“Legal Transplant”. Other words are used as well to illustrate similarly related
subjects, including diffusion, borrowing, circulation, migration, transmission,
reception, transfer, etc. These words are used to reflect a certain process of moving
legal rules from one society to another. For the purpose of this dissertation, I will
use these words interchangeably to illustrate the same topic.
383 William F. Monroe, Review of the World, the Text, and the Critic by Edward W.
Said, 82 MODERN PHILOLOGY 454, 459 (1985).
384 Vlad Perju, Constitutional Transplants, Borrowing, and Migrations, in OXFORD
HANDBOOK OF COMPARATIVE CONSTITUTIONAL LAW 1 (2012), available at
http://lawdigitalcommons.bc.edu/lsfp/360 (last visited November 11, 2015).
385 See Schadbach, supra note 127, at 336.
386 ROSCOE POUND, THE FORMATIVE ERA OF AMERICAN LAW 94 (1938).
387 WATSON, supra note 382, at 95.
382
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economic, and political context surrounding the rule.388 Those scholars support
their argument by citing extensive legal transplantation during the era of
colonization, when powerful countries sent, not only troops, but their laws, court
organization, and workforce.389
Although a number of scholars believe that legal transplantation can exist
anywhere, other scholars oppose it. They argue that legal rules reflect the spirit of
the society.390 They assert that legal transplant is impossible, because law is rooted
in culture, which cannot be transplanted.391 Pierre Legrand, for example, believes
that meaning is an essential aspect of the law Meaning cannot be displaced, thus
legal rules cannot travel.392 On the other hand, other scholars have maintained that
some legal rules can be transplanted and other rules cannot.393
Legal transplant is a unilateral change of a legal system.394 It is different when the
transplanted law is imposed on the country by a foreign power, versus when the
country chooses to borrow it.395 There is a distinction between voluntary and
Alan Watson, Legal Transplants and Legal Reform, 92 L. Q. REV. (1976) at 81.
Berkowitz et al., supra note 148, at165.
390 ROBERTO MANGABEIRA UNGER, LAW IN MODERN SOCIETY 47(Reissue ed. 1977).
391 Perju, supra note 384, at 4.
392 Legrand, supra note 132, at 111. See also Pierre Legrand, LE DROIT COMPARÉ, (3rd
ed. 2009).
393 There are some laws that can be transplanted which are not related to the
culture or socioeconomic aspect of the society, such as cleaning the roads. However,
other rules are going to be successfully transplanted which have a different
dimension. “Mechanical” legal rules can be transplanted, but “organic” rules, which
organize political power, cannot be transplanted. See Otto Kahn-Freund, On Uses and
Misuses of Comparative Law, 34 MOD. L. REV. 1(1974).
394 Nuno Garoupa & Anthony Ogus, A Strategic Interpretation of Legal Transplants,
35 J. LEGAL STUD. 339, 344 (2006).
395 Esin Örücü, Critical Comparative Law: Considering Paradoxes for Legal Systems in
Transition, Preadvies Nederlandse Vereniging voor Rechtsvergelijking, No. 59
[Preliminary Report for the Dutch Association of Comparative Law], Kluwer, Deventer
388

389
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involuntary legal transplant.396 Kuwaiti lawmakers voluntary adopted the
Mandatory Bid Rule. Parliament incorporated it in the Capital Market Rule, which
was enacted on 2010. What follows is a discussion on the impact of the voluntary
transplant of the law. Before that is an analysis of the schools of thought
surrounding this matter: Transferists; Culturalists; and Contextualists.

Transferism
Under Transferism, laws are only “propositional statements.” These can be
displaced to other jurisdictions, as they are not inherently tied to the culture in
which they originated. Cultural differences and manners do not restrain the success

1999, 133 pp., 48 NETHERLANDS INT'L L. REV. 103-108 (2001): In explaining the
Transplantation of Laws in Turkey, the author says, “What is regarded today as the
theory of ‘competing legal systems’, albeit used mainly in the rhetoric of ‘law and
economics’ analysis, was the basis of the reception of laws that formed the Turkish
legal system in the years 1924 - 1930. The various Codes were chosen from what
were seen to be ‘the best’ in their field for various reasons. No single legal system
served as the model. The choice was driven in some cases by the perceived prestige
of the model, in some by efficiency and in others by chance. Choosing a number of
different models may have given the borrowings ‘cultural legitimacy’ as the desire to
modernise and westernise was not beholden to any one dominant culture. It would
have been possible to choose Switzerland or Germany and borrow solely from one
of these jurisdictions. It was instead the civil law, the law of obligations and civil
procedure from Switzerland, commercial law, maritime law and criminal procedure
from Germany, criminal law from Italy and administrative law from France that
were chosen, translated, adapted and adjusted to solve the social and legal problems
of Turkey and to fit together. Choice means taking one option as opposed to another,
and the existence of choice is what differentiates a reception from an imposition.
Thus, the difference between reception and imposition is related to the existence or
absence of choice. On this criterion alone, the Turkish experience is a substantial
and thorough experience in ‘reception’.”
396 Perju, supra note 384, at 25.
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of transplantation.397 Thus, laws are free from the influence of society and
culture.398
Transferists believe that the difference among cultures is not an obstacle to
relocating good law. They argue that law and society are different and separate. Law
is independent from that society where the law is applied. Therefore, lawmakers can
import good laws from different societies and apply it in their society.399 Alan
Watson, the founding father of legal transplantation, argues that legal
transplantation is socially easy.400 He argues that the differences in geographical,
social, political, and economic matters between the recipient and original society do
not affect the success of the transplant.401 Watson contends that legal transplant is
not a novel incident. It has been occurring a long time.402 Roman law was adopted in
Western Europe. The differences between the societies was enormous.403 However,
he admits that the legal rules are altered in the transplanting process.404 He believes
when the laws of different countries are identical, although there are different

WATSON, supra note 382, at 21; See also Legrand, supra note 132, at 113: Watson
believes that “law is rules” and “rules are bare propositional statements” which can
be transplanted in other countries.
398 Legrand, supra note 132, at 114.
399 See Watson, supra note 388.; See also Alan Watson, Comparative Law and Legal
Change, 37 CAMBRIDGE L. J. 313 (1978).
400 Watson, supra note 388, at 95.
401 See Watson, supra note 388, at 82-83: The author cites other examples, such as
Japan which adopted French and German law for the penal code and civil code.
402 WATSON, supra note 382, at 21.
403 Watson, supra note 388, at 82-83: Watson carries on to cite other examples,
such as Japan’s adoption of French and German law for the Japanese penal code and
civil code respectively.
404 See Watson, supra note 399, at 313-315: “[W]ith transmission or the passing of
time modifications may well occur, but frequently the alternations in the rules have
only limited significance.”
397
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interpretations, the result will be more similarities between the two legal
systems.405 In other words, when there is an identical statute in two countries, it
does not mean the outcome will be identical. Although judicial interpretations of
this identical law in each country might differ, Alan Watson believes that the law
might converge the legal thinking in the two countries.406
There are a number of elements that influence the choice of which legal rule to
adopt. The first is authority.407 Authority is given when judges and lawyers have no
local law to regulate the issue. They give opinions based on the solutions of other
jurisdictions.408 The second is prestige and imposition. Sophisticated legal systems
sometimes force their laws and institutions on other jurisdictions.409 The third is
chance and necessity. One example is joining an international organization.410 The
fourth is the expected efficiency of the legal institutions.411 Fifth is political,
economic, and reputational encouragement.412
Watson, supra note 134, at Section VI.
This is Alan Watson’s response to Legrand. See Id. at Section I. See also Legrand,
supra note 132.
407 Irma Johanna Mosquera Valderrama, Legal transplants and comparative law, 2
INT'L L.: REVISTA COLOMBIANA DE DERECHO INTERNACIONAL 265, 276 (2004).
408 Alan Watson, Legal culture v. Legal tradition, Paper presented at the Conference
of Epistemology and Methodology of Comparative Law in the Light of European
Integration, Brussels (October 24-26 2002).
409 Rodolfo Sacco, Legal Formants: A Dynamic Approach to Comparative Law II, 39
AM. . COMP. L. 398 (1991).
410 ESIN O~ RU~ CU~ , Family Trees for Legal Systems: Towards a Contemporary
Approach, Paper presented at the Conference of Epistemology and Methodology of
Comparative Law in the Light of European Integration, Brussels, 9 (October 24-26
2002).
411 Berkowitz et al., supra note 148; . See also Catherine Walsh, The “law” in Law and
Development., LAW IN TRANSITION: ADVANCING LEGAL REFORM 10 (2000).
412 FREDERICK F. SCHAUER, THE POLITICS AND INCENTIVES OF LEGAL TRANSPLANTATION 2
(2000): “The transnational and cross-border spread of law and legal ideas is not, as
it may be for scientific, technical, and economic ideas, largely a matter of the power
405

406
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Legal transplants have many advantages. Countries have the advantage of
acquiring wisdom that was gained in the original country, which had to go through a
phase of experimentation and mistakes.413 Legal transplant prevents the period of
trial and error, which saves a lot of time.414 Nevertheless, I believe that to optimize
the benefits of legal transplant, there must be cultural similarities between the
original country and the importing country, other than having a parallel context to
transplant such a rule. Transferists claim that countries prefer not to create law
from scratch. They prefer to adopt a well-developed model to follow. Supporters of
this school argue that adopting laws from other jurisdictions is an easier and better
way to improve their own body of law.415

Culturalism
Culturalists contend that law is determined culture. Each law has specific
circumstances under which it was adopted.416 Therefore, it cannot be separated

and value of the ideas themselves, but may instead be substantially dependent, both
on the supply side and on the demand side, on political and symbolic factors that
may have more explanatory power in determining how law migrates than do factors
that relate to the intrinsic or instrumental value of the migrating law itself.”
413 Pistor et al., supra note177 842.
414 Katharina Pistor et al., Evolution of Corporate Law and the Transplant Effect:
Lessons from Six Countries, 18 WORLD BANK RES OBS 89, 102 (2003).
415 Watson, supra note 134, at Section VII.
416 Legrand and the Seidmans adopt the culturalist position. See also Legrand, supra
note 132; Pierre Legrand, Against a European Civil Code, 60 THE MOD. L. REV. 44–63
(1997); Pierre Legrand, European Legal Systems are not Converging, 45 INT'L & COMP.
L. Q. 52 (1996) [hereinafter Converging]; Ann Seidman & Robert B. Seidman,
Drafting Legislation for Development: Lessons from a Chinese Project, 44 AM. J. COMP.
L. 1 (1996); ANN WILLCOX SEIDMAN & ROBERT B. SEIDMAN, STATE AND LAW IN THE
DEVELOPMENT PROCESS: PROBLEM SOLVING AND INSTITUTIONAL CHANGE IN THE THIRD WORLD
(1994).
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from those circumstances and imported into a different society without that typical
situation.417
Pierre Legrand states,
the conception of law as a discrete subsystem of (legal) rules within
society, operating independently from society, must be abandoned. It
has to be understood that the “legal” cannot be analytically separated
from the “non-legal” reality of society because the two worlds are
inextricably linked. More accurately, law is a social subsystem. In other
words, the “legal” can never be perceived on its own terms; to
penetrate the “legal” one must appreciate the “social” that underpins it,
otherwise the “legal” literally does not make sense.418

Culturalists assert that law and culture are completely connected. Some
argue that culture is derived from history and experience and legal rules are based
on this history and culture.419 Rules are not simply rules.420 Rules are a reflection of

See CHARLES BARON DE MONTESQUIEU, THE SPIRIT OF LAWS (Thomas Nugent tran.,
2011) (The Mirror Theory).He states, “The political and civil laws of each nation . . .
should be adapted in such a manner to the people for whom they are framed that it
should be a great chance if those of one nation suit another.”
418 Converging, supra note 416, at 58.
419 Richard G. Small, Towards a Theory of Contextual Transplants, 19 EMORY INT’L L.
REV. 1431, 1435 (2005). A Turkish scholar states “[A]ll legal systems contain ideas,
concepts, structures and rules born in other legal soils, moving and cross-fertilizing.
All systems are mixed in the sense that even when the nation state is regarded as
the only source of law, systems have mixed sources, that is, the elements that
combine to form a system are from different legal sources...These differing
normative systems may also reflect differing socio-cultures[.]” ESIN ÖRÜCÜ ET AL.,
STUDIES IN LEGAL SYSTEMS: MIXED AND MIXING 432 (1st ed. 1996).
420 Converging, supra note 416, at 56–57.
417
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the legal culture and the outward manifestation of the implicit structure of manner
and orientation.421 Societies that cut and paste foreign laws may well be failed in
achieving their purpose because of the culture incompatibilities.422 Some studies
have been conducted in Europe and Africa that show laws are specifically related to
cultures and legal transplantation does not work.423
Lord Denning gives an example. “Just as with an English oak, so with the
English common law. You cannot transplant it to the African continent and expect it
to retain the tough character which it has in England. It will flourish indeed but it
needs careful tending.”424
When enacting a law, there must be some motivation. The process of
enacting the law may differ in the ultimate outcome, which reflects the way the
lawmakers think. This varies in each society. Thus, regulation of an issue might
change in the process of enacting the law, depending on the culture.425 The process
of enacting a law shapes the law in each country. Therefore, the rule cannot be
observed as a bare propositional statement, because the law is more than just
words.426 The law must be understood as a whole system, containing political,

Id. at 57.
Small, supra note 419, at 1436.
423 SEIDMAN & SEIDMAN, supra note 416, at 46; Legrand, supra note 132, at 111, 119.
424 Nyali Ltd. v. Attorney-General; CA 1956 | swarb.co.uk, available at
http://swarb.co.uk/nyali-ltd-v-attorney-general-ca-1956/ (last visited Jun 12,
2014).
425 Legrand, supra note 132, at 115.
426 Id.
421

422
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historical, economic, linguistic, and social references that contribute to the meaning
of each rule.427 These meanings differ from culture to culture.428
Therefore, laws may be interpreted differently by different cultures, which
may possibly lead different functions of the rule.429 So, legal transplant from one
jurisdiction to another is a meaningless form of vocabulary.430
Each rule has a meaning and this meaning shapes the rule. However, rules can
never completely define themselves.431 Each law has a meaning, which is reliant on
the interpretation of how the rule functions. The interpreter’s perspective of the
culture, history, and economy supplies the meaning of the rule.432
The scholar Montesquieu opposes legal transplants. He claims that contract and
property laws are embedded in the spirit and soil of the society.433
Rights are rooted in the legal culture, and courts explicate those rights.434
Valderrama says transplantation can be affected many factors of the legal culture,
Id. at 116. See also MARCEL MAUSS, 'ESSAI SUR LE DON', SOCIOLOGIE ET ANTHROPOLOGIE,
274-75(Presses Universitaires de France 6th ed., 1995); See also Schadbach, supra
note 127, at 422.
428 EVA HOFFMAN, LOST IN TRANSLATION: A LIFE IN A NEW LANGUAGE (VINTAGE 1991).
429 Legrand, supra note 132, at 117.
430 Id. at 120. Legrand states “here is nothing in the borrowing of a bare string of
words to anchor a theory of 'legal- change-as-legal-transplants'. All that one can see
is that law reformers on occasion find it convenient, presumably in the interest of
economy and efficiency, to adopt a pre- existing form of words which may happen to
have been formulated outside of the jurisdiction within which they operate - not
unlike the way writers on occasion find it convenient to quote from other authors
some of whom will be foreigners.” Legrand, supra note 132, at 121.
431 Id. at 114
432 Id. at 114. Two examples will follow in the coming pages that will illustrate this
point.
433 MONTESQUIEU, supra note 417; Kahn-Freund, supra note 393; and see also Perju,
supra note 384, at 16-17.
434 George P. Fletcher, Comparative Law as a Subversive Discipline, 46 AM. J. COMP. L.
683, 688 (1998); see also RONALD DWORKIN, LAW’S EMPIRE (1988), available at
427
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such as society, economics, and technical circumstances. 435 Therefore, any
transplant of law is a futile course, which will not provide the same outcome. It
would merely relocate the text to another country without understanding the spirit
of the text. The rule changes as the meaning changes. Therefore, “as the
understanding of the rule changes, the meaning of the rule changes. And as the
meaning of the rule changes, the rule itself changes”436 The understanding of the
rule is the critical concern in legal transplant. The meaning of the rule does not
travel with the text from one jurisdiction to another.
Some culturalists believe that transplantation works some of the time.
However, they argue that it is fundamentally necessary that the original culture and
the new culture are similar.437 For instance, when Kuwait wants to borrow a foreign
http://www.hup.harvard.edu/catalog.php?isbn=9780674518360 (last visited June
12, 2014).
435 Valderrama, supra note 407, at 274.
436 Legrand, supra note 132, 117.
437 Small, supra note 419, at 1434: Some scholars argue that to have a successful
transplantation, there are some requirements that the host country should have.
Such as a sociopolitical formation that sustains and retains laws, because
transplantation of a statute would not transfer the whole law. The transfer of the
whole law can be synthesized by three assumptions. First, Legal Ideology, in which
the host country should have the same dominant ideology as the donor country.
Thus the transplanted law is in accord with the hosting country’s dominant
ideology. Second, Institutional Variance, the structure of state-power distribution
and the political legal culture have an effect on the transplanted law. It consists of
rationality, efficiency, and merit which shapes the way that bureaucrats understand
the law and use it. It helps to not use the same law for a different purpose. Third,
Special Interest Groups, the transplanted law needs to be pursued and supported by
state and non-state interest groups to function successfully. See Gillespie, supra note
300, at 645.; see also Legrand, supra note 132, at 111, 119; see also Robert Gordon,
Critical Legal Histories, FACULTY SCHOLARSHIP SERIES (1984), at 65, 108, available at
http://digitalcommons.law.yale.edu/fss_papers/1368 (last visited November 11,
2015); see also Alan Hunt, Dichotomy and Contradiction in the Sociology of Law, 8
BRIT. J. L. & SOC'Y 47, 87-89 (1981); see also Susan S. Silbey, Making a Place for
Cultural Analyses of Law, 17 L. & SOC. INQUIRY 39, 41 (1992); see also Kahn-Freund,
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legal rule, it should look at countries with similar legal cultures to get an effective
legal rule.
Otherwise, legal culture would be absent when a law is transplanted from one
country to another.438 A legal system has three main elements: legal structure;439
substantive procedural law; and legal culture.440 When adopting a foreign law, the
government should apply all three elements.441
One scholar, Watson said legal culture helps us understand the nature of
law.442 Legal culture is one of the main elements of a legal system. Therefore, the
government should enlist the help of sociologists and anthropologists when drafting
laws.443

Contextualism
supra note 393, at 12-14; see also GUNTHER TEUBNER, LEGAL IRRITANTS: GOOD FAITH IN
BRITISH LAW OR HOW UNIFYING LAW ENDS UP IN NEW 30-32 (1998), available at
http://papers.ssrn.com/abstract=876950 (last visited June 13, 2014).
438 See also Perju, supra note 384, at 13. There are some rules that can be
transplanted. For example, technical legal rules can be easily mastered, such as the
criminal procedure. For others, “understanding legal transplants requires case-bycase study”. Accordingly, we need to examine whether the legal rule that regulates
the sale of controlling blocks can be transplanted or not. See Mitchel De S.-O.-L’E
Lasser, The Question of Understanding, in COMPARATIVE LEGAL STUDIES 3A TRADITIONS
AND TRANSITIONS 200 (2003), available at
http://dx.doi.org/10.1017/CBO9780511522260.008 (last visited November 11,
2015); see also Gillespie, supra note300, at 645; see also Kahn-Freund, supra note
393, at 1, 6, 7-11, 27.
439 The means are the legal institutions and the process in the legal system. Such as
the courts, legislature, banking, and corporate systems. See Lawrence M. Friedman,
Legal Culture and Social Development, 4 L. & SOC'Y REV 29 (1969).
440 Id.
441 William E. Daniel, Corporate Governance in Indonesia Listed Companies- A
Problem of Legal Transplant, 15 BOND L. REV. 345 (2003).
442 WATSON, supra note 382, at 4.
443 Daniel, supra note 441, at 371.
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Contextualists argue that context is more important than culture.444 They believe
that the success of legal transplantation is based on the context of the
transplantation, despite cultural differences.445 Context refers to specific matters
that need certain regulations. For example, sometimes there is foreign pressure on a
country to change certain policies and laws. This kind of external pressure creates a
context that makes it easier for transplantation.446
Contextualists believe that in some circumstances, context derives from the
necessity of the law, while culture establishes the shape of the law. Therefore, the
context itself can be transplanted. Consequently, the need for certain rules would
develop, which could be fulfilled by transplanting certain laws.447
Contextualists view law in action, including the surrounding aspects of
society.448 Each contextualist has a different approach to the necessary aspects that
must be scrutinized: economic, political, social, cultural, or geographic.449 In

Comparative Jurisprudence studies ideas and economic and social relationships
where they have an influence role on jurisprudence. Contextualists see a direct
relationship between the function of the law and the other aspects of society. See
William Ewald, The Jurisprudential Approach to Comparative Law: A Field Guide to
“Rats,” 46 AM. J. COMP. L. 701, 706 (1998).
445 Small, supra note 419, at 1437-1439.
446 Id. at 1439.
447 Id. at 1455: Frankenberg gives an example of the Transplantation of the (We the
People) to other jurisdictions. He says. “Needless to say, that by shuttling from one
strange context to another “We the People,” like a chameleon, will constantly change
its accent and meaning. Despite the repetition or modification of the American
propositional formula, constitution makers elsewhere invoke—and constitution
readers infer—a historically, politically, and socially different “We” depending on
the respective national-cultural environment.” See Günter Frankenberg,
Constitutional Transfer: The IKEA Theory Revisited, 8 INT. J. CON. L. 563, 577 (2010).
448 Ewald, supra note 444, at 702.
449 Id.
444
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contrast, transferists, such as Watson, see legal rules as independent of culture.450
The text of the law itself is the most important aspect. The context of the law is
irrelevant.451
The transplanted laws are supposedly to be functionally effective in the
origin countries. These laws would be inefficient if adopted in another country,
where there are different conditions, and the people are unfamiliar with the laws.452
Therefore, the transplanted laws must be adapted to certain domestic conditions
that match the context in the original country.453
Studying these schools of thought reveals how difficult it is to borrow legal
rules from foreign jurisdictions. I do not believe successful legal transplant is
impossible. Context and culture must both be considered to have an effective legal
transplant. I believe when there is a context in which a law is needed, the success of
the law depends on the similarity of legal cultures between the original country and
the borrowing country. In other words, the necessity of legal rule creates the
context. The fulfillment of this context should be via a legal rule from a similar legal
cultures. Take the Mandatory Bid Rule in Kuwait as an example. There was a
necessity for protection of minority shareholders. However, the transplanted
regulations are not effective with the Kuwaiti market structure. The business

Id. at 703.
Id.
452 Berkowitz et al., supra note148, at 168.
453 Other scholars say that to be able to transplant a law, it should be
decontextualized and isolated from the situations where it was formed. Then the
transplanted law must be recontextualized in the new country. See Frankenberg,
supra note 447, at 571-574.
450
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market structure and investor roles are different in the two jurisdictions. The
cultural dissimilarities doomed the success of the legal transplantation.
Similarity of the legal culture is not the only factor for the success of the legal
transplant. Context is also important. In Kuwait, there are economic, political, social,
cultural, and geographic differences, which affected the application of the MBE.
These were discussed the previous chapter.
In the absence of a similar context and a similar legal culture, the
transplanted law would function differently.454 Nonetheless, the borrowed legal rule
might influence the borrowing country’s legal system.455 Copying the law of another
country will not make the borrowing country like the original country, yet it might
influence it.456 Therefore, it is vital to understand legal variation and the
relationship of law and society to know which laws would be appropriate to
transplant.457 It is essential to know which regulation is needed and examine the
legal culture of the origin country to have a rule that functions effectively.458
Many legal problems have emerged in Kuwait after the implementation of
the MBR: vagueness; interpretation; translation; and stagnation. These problems
arose because the context and the similarity of the legal cultures did not exist.

See SPAMANN, supra note 325, at 39; see also e.g., Daniel Berkowitz et al., Economic
Development, Legality, and the Transplant Effect, 47 EURO. ECON. REV. 165 (2003); see
also, Berkowitz et al., supra note 148. Countries that do not develop law organically,
do not have the legal rules which are familiar to the population, which leads to an
ineffective legal system; see also Katharina Pistor et al., Innovation in Corporate Law,
31 J. COMP. ECON. 676 (2003).
455 Watson, supra note 134, at Section VII.
456 SPAMANN, supra note 325, at 8-9.
457 Watson, supra note 134, at Section VII.
458 Id.
454
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Problems with the Mandatory Bid Rule
The Mandatory Bid Rule in Kuwait has been causing confusion for lawyers and
investors. In two different cases with similar fact patterns, the courts rendered two
contradictory judgments. The legal question in these two cases was whether the
MBR would apply to corporations listed prior to the enactment of the CMA, or
whether the previous corporate law would be applied.
In the first case, the plaintiff is the CMA, the defendant, Mr. Alsayegh. Mr.
Alsayegh is the chairman of Aknan Global Real Estate Development Company. The
court held that the defendant was not liable for not submitting the MBR, because the
law is not clear whether this rule applies to shareholders whose ownership
exceeded the threshold prior to the CMA rules.459 The Capital Market Authority
argued that Mr. Alsayegh changed his ownership in Flex Resorts and Real Estate
Company in 2012. The plaintiff claims that the defendant did not fulfill his
requirement to offer a buy-out to all remaining shareholders of Flex Resorts as he
exceeded the 30% threshold. The court held that any changes of ownership of the
listed corporation, even if that ownership exceeded the threshold of thirty percent
before the CMA was established, does not trigger the application of the Mandatory
Bid Rule. The court said the provision regulating the Mandatory Bid Rule is vague
and unclear on this matter. Because the defendant was holding more than thirty
percent of the shares before the enactment of the rule, the rule does not apply. The
basis for this decision is that the text of the rule is vague and imprecise, thus, it

Capital Mkt. Auth. v. Hussain Jafar Muhamad Alsayegh,
13/2013, Capital Market (Kuwait).
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cannot be applied in this situation. The court held that the MBR applies to
ownership of more than thirty percent acquired after the enactment of the rule. The
court relied on a law professor in Kuwait, who argued that the MBR should not
apply to any shareholder whose ownership exceeded the thirty percent threshold
prior to the CMA rules, no matter whether his ownership increases or decreases.460
In the second example, the plaintiff was Al Madar Finance and Investment
Company (Al Madar). The defendant was the director of the Merge and Acquisition
Department in the Capital Market Authority (Director). The court dismissed the
case, saying the Mandatory Bid Rule should apply since the plaintiff’s ownership has
changed after the CMA was established.461 Al Madar requested the Director to
exempt the plaintiff from the MBR. The defendant refused. Al Madar argued that it is
eligible to be exempted because though its ownership in Dar Al-Tharaya Real Estate
Company exceeded the thirty percent threshold, it did so prior to the enactment of
the CMA. Al Madar based its argument on the non-retroactivity of laws. The Director
submitted a counterargument that the modification in the ownership percentage
after the enactment of the CMA rules means the Mandatory Bid Rule applies. The
court held that any changes of ownership after the application of the rule, triggers
the MBR. Based on these two judgments several issues have become important.

DR. BADER HAMID YOUSEF ALMULLAH, ALNITHAM ALQANONI LI ASWAQ ALMAL 422-423
ed. 2011).
461 Al Madar Fin. & Inv. Co. v. The Chairman of the Capital Mkt. Auth. Bd.,
(administrative) 20/2013Capital Market (Kuwait).
460
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Vagueness and Ambiguousness
Law, whether it is imported or not, is incomplete because it cannot be perfectly
unambiguous and foresee all possible events.462 Hence, law is normally broad,
ambiguous, and open-ended. This could be an accident or intentional.463 Therefore,
“residual lawmaking and law enforcement power” must be distributed to special
institutions, such as legislature, agencies, and courts, to fill the gaps, interpret, and
enforce the law optimally.464 The interpretation of the law is key for sound
application.
Lawmakers, judges, and lawyers need to have good sense of the purpose of the
rules. Therefore, the meaning of the transplanted laws and their scope cannot be
extracted merely from the text of the statute. Other aspects of the original countries
need to be considered to interpret the statute, such as culture, language, and
institutional differences.465
Going back to the first example, the court held that the defendant is not
liable, because the law does not specify whether the MBR applies to those who
owned controlling blocks prior to the enactment of the CMA. Due to the ambiguity,
the court found the owners were not liable. The fact that the law is vague indicates
that lawmakers in Kuwait were not fully aware of the purpose of the MBR, and
clearly the court was not prepared to address this matter.

Pistor & Xu, supra note 148, at 931-932.
Id. at 933.
464 Id. at 931.
465 Katharina Pistor & Chenggang Xu, Governing Emerging Stock Markets: Legal vs
Administrative Governance, 13 CORPORATE GOVERNANCE: AN INTERNATIONAL REVIEW 5, 5
(2005).
462
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In addition, the vagueness of the exemptions to the MBR makes it confusing
whether the defendant fits into one of the exemptions. The rule says that any
exemption shall be in accordance with the public interest and the protection of
minority shareholders.466 The broadness of this provision has led the court to
interpret that such a rule does not apply in this case. Lawmakers are supposed to
clarify the list of circumstances where these exemptions apply.467
In the second case, the court stated that the company must provide evidence
to demonstrate the public interest and minority shareholder interest when
requesting to be exempted from the rule. The contradictory judgments are a result
of the vagueness on two points, whether the rule applies to those who owned
controls prior to the law, and whether the exemption applies to them.
Unless the country attempting to transplant a law has access to the legal
sources and interpretation of the legal rules of the original countries, they will have
an incomplete meaning of the law.468 Thus, these laws cannot be understood
completely, because the scope of the law is considered vague.469

Interpretation
Catharina Pistor claims that in transition economies, the transplanted law is
incomplete. Legal institutions generally, and courts specifically, do not have the
CAPITAL MARKET AUTHORITY EXECUTIVE REGULATIONS, art. 271.
I met with the director, Hanadi Algharabally, of the Mergers and Acquisition
Department in the Capital Market Authority in Kuwait, July 2014, and asked her
about the list of the exemptions. She answered that the CMA decided not to declare
this list of exemptions for reasons she cannot declare.
468 Pistor & Xu, supra note 465.
469 Pistor & Xu, supra note 148, at 931–1013.
466
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capability and experience to effectively address new legal issues.470 She adds that
law enforcement is not as effective as developed countries, because the “firmspecific information”, which the basis of effective regulation, is noisy and
inaccurate.471 This opinion illustrates the different views of the courts in the two
cases. The court in Kuwait was not trained enough for the MBR. Parliament
imported the rule. It is the role of the government and the Capital market authority
to inform and advertise the rule and how it is applied. Workshops and lectures could
help eliminate the cultural differences between the original country and Kuwait, and
help the judges understand the objective of the rule. It is important to know the
basis of the rule in the original country and its legal culture to assist the judges in
interpreting the rule.
The different outcomes of the two cases is an example of how the interpretation
of the transplanted rule could change the main objective of the rule. In the UK, the
original jurisdiction, the MBR is applied when the controller changes his ownership
at all times after the enactment of the rule.472 Hussain Buaraki, says the
interpretation of the MBR in the first case violates the general principles of law and
contradicts the jurisprudence in France and Egypt who apply similar rules.473 This
interpretation prevents the application of the rule because no shareholders who

Pistor & Xu, supra note 465.
Id. at 6
472 Hussain Buaraki, The Judiciary Application of the Mandatory Bid Rule, ALQABAS
NEWSPAPER. February 12, 2015, available at
http://www.alqabas.com.kw/Articles.aspx?CatID=774&ArticleID=1023453&search
Text=%D8%AD%D8%B3%D9%8A%D9%86%20%D8%A8%D9%88%D8%B9%D8
%B1%D9%83%D9%8A&date=12112015 (last visited November 11, 2015).
473 Id.
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owned more than thirty percent prior to the law will be obliged to comply with it.
Despite the fact that many scholars argue that the Mandatory Bid Rule should apply
to all kinds of ownership that changes after the enactment of the rule, the court did
not take this position.474
There are two things odd about these two judgments. The first is that there is a
mutual judge in both cases. The second is that the time difference between the two
cases is only around five months. The first case was on January 29, 2014. The second
case was on May 25, 2014. These contradictory judgments in a short period of time
illustrates how the courts are incompetent to deal with a foreign law. It should be
noted here that two different courts rendered two judgments. One is a criminal
court, and the other one is administrative court. Both are in Kuwait City.
Some argue that the interpretation of a statute depends on the subjective will
of the lawmakers and the original objective of the statute.475 That means the courts
in Kuwait may refer to the original country when deciding an issue regulated by the
transplanted law.
I believe interpretation mainly depends on the interpreter’s understanding of
the rule. Thus the outcome is subjective. The previous two cases prove that.
Interpretation is influenced by several tangible and intangible. Accordingly,
interpretation varies based on the moment in time and the location. Thus,

DR. HANI SARI ALDEEN, ALTANTHEM ALTASHRE’IE LE OROUDH AL-SHIRA’A AL-IJBARI BE
QASD ALESTEHWATH ALA ALSHARIKAT ALMUQAYADA BE ALBURSA WEFQAN LE AHKAM SOUQ
RAS ALMAL ALMASRI 98 (Dar Alnahda Alarabiya 2nd ed. 2013).
475 Hoecke & Warrington, supra note 131, at 501.
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interpretation may differ in the same jurisdiction due to the culture and social
background of each individual interpreter.476
Because of globalization, internationalists believe borrowing other countries
laws is inevitable.477 On the other hand, traditionalists believe that using foreign
laws should be opposed because law is made up of decisions based on principles.
Using foreign law to interpret domestic laws does not allow these principles to be
included. “law is a domain of principled decision making and an argument is
necessary as to what makes the use of foreign law for interpretative purposes
‘principled’.”478
Courts in Kuwait regularly cite foreign precedent and judicial interpretation.
Egyptian precedent is heavily cited. For example, the Constitutional Court in Kuwait
Legrand, supra note 132, at 115.
Vlad Perju, The Puzzling Parameters of the Foreign Law Debate, UTAH L. REV. 167,
175 (2007).
478 Id. at 176. In the US, in Roper vs. Simmons, the court held that capital punishment
for convicted criminals under 18 years old is unconstitutional under the Eighth
Amendment. The Supreme Court of the US looked to foreign law practices to
support its judgment. “[T]he overwhelming weight of international opinion against
the juvenile death penalty . . . does provide respected and significant confirmation.”
In his dissent, Justice Scalia opposed the notion of using foreign law to interpret the
Eighth Amendment of the constitution of the US. He claimed that the court would
“invoke alien law when it agrees with one’s own thinking, and ignore it otherwise.”
Justice Scalia dissented the judgment and wrote that “‘acknowledgment’ of foreign
approval has no place in the legal opinion of this Court unless it is part of the basis
for the Court’s judgment,” then continued, “which is surely what it parades as
today.” See Roper v. Simmons, 543 U.S. 551, 575 (2005). In another case, Justice
Scalia said “The notion that a law of nations, redefined to mean the consensus of
states on any subject, can be used by a private citizen to control a sovereign’s
treatment of its own citizens within its own territory is a 20th-century invention of
internationalist law professors and human rights advocates.” See Sosa v. AlvarezMachain (Syllabus), 542 U.S. 692, 749-50 (2004), available at
http://www.law.cornell.edu/supct/html/03-339.ZS.html (last visited Jun 13, 2014)
(Scalia, J., Dissenting).
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referred to an example of how other countries use the one-man one-vote system to
justify the constitutionality of the one-man one-vote law.479 The court encouraged
the adoption of the electoral system in Kuwait based on its adoption by other
democratic countries.
Citing foreign precedent to support judgments might be a good way to
interpret the transplanted rule. However, this depends on the judge and his
experience with the original country. The availability of foreign materials, the
globalization of legal education, and the ease of communication and travel facilitate
the adoption of foreign laws.480 However, the interpretation depends on the
understanding of the judge. Lawmakers and judges should study the transplanted
law ascertain the objective. Foreign law is applied differently if judges interpret it
based on their own legal culture. The Mandatory Bid Rule has been applied
differently than in the UK, the original country. Due to the difference in legal culture
and economics the judges contributed to changing the application of the MBR.

Translation
Another problem that might arise when transplanting law is translation.
Sometimes the meaning of the law gets lost in translation or repetition.481

Osama Alreshedi v. Askar Alenzi (Constitutional) 15/2012 (Kuwait): Court
Decision Regarding the National Assembly One-Vote election, Kuwait National
Assembly, Sunday June 16, 2013, available at
http://www.kna.kw/clt/inner.asp?id=18116 (last visited November 11, 2015).
480 Perju, supra note 384, at 27-28.
481 See HOFFMAN, supra note 428.
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The language in a law defines the “cultural matrix” of the body of law of the
country.482 Therefore, when a legal rule is transplanted, the translation must be
derived from the history of the original country, not only from the text of the rule.483
Some scholars argue that laws created domestically are rooted in the
tradition and culture of the society.484 Hence, laws cannot be successfully translated.
It might be applicable with a systemized comparative method to apply the same
meaning of the law in a different society.485The mere translation of the text does not
provide an accurate legal rule, because there are other elements that shaped this
rule.486
I believe that one of the issues that affected the efficiency of the MBR is that
the translation merely copied the text from the original country. That is why the
court in the first case did not understand how the rule applies. The lawmakers
should have provided the general context where it should be applied.
The law and language relationship cannot be ignored. While the text of a
translation might be accurate, linguistically the culture and context can still be
missing.487
Some scholars argue that the connection between the common law system and
the English language is obvious. Most of common law countries are English
speaking, and the common law system originated from England. See Id. at 697
483 Fletcher, supra note 434, at 694-700.
484 Simone Glanert, Speaking Language to Law: The Case of Europe, 28 LEGAL STUDIES
161, 163 (2008).
485 Schadbach, supra note 127, at 336.
486 Adapting a foreign law model might cause the country to make some changes in
the legal system, as it does not have institutional complementarities. Therefore, the
cost of adopting a foreign law might be more expensive than creating a domestic law
to solve a legal issue. See SPAMANN, supra note 325, at 49.
487 Glanert, supra note 484, at 163; see also G. Ajani & P. Rossi, Multilingualism and
the Coherence of European Private Law, in B. Pozzo, V. Jacometti (eds.),
482
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Sometimes the difference in languages proves too much for the translation.488
Each language articulates the objective of the legal rule by certain vocabulary.
Sometimes the translation cannot capture the exact meaning.489 It is argued that
despite the efforts of lawmakers, translating the identical meaning of legal rules is
deceptive.490 Furthermore, when translating a text, the choice of which words to use
often requires interpretation, which can change the rule’s meaning generally.491

Stagnancy
Transplanted rules that are intended to influence behavior and change might
face opposition in several ways.492 First, the adopted rule might be ignored. Then it
would have no impact and would be as if the law does not exist.493 Second, the rule
might be observed officially yet, practically, avoided.494 Third, the rule might be
applied selectively. For instance, where there are explicit and implicit
exemptions.495
Since the enactment of the CMA rules in 2010, few companies in Kuwait have
complied with the MBR. For example, Wataniya and The Energy House Holding

MULTILINGUALISM AND THE HARMONIZATION OF EUROPEAN LAW, KLUWER LAW INT., ALPHEN
A/D RIJN 81 (2006).

Glanert, supra note 484, at 164.
Id. at 164; see also Florence Terral, L’empreinte culturelle des termes juridiques,
49 META: JOURNAL DES TRADUCTEURS 876, 876-878 (2004).
490 Glanert, supra note 484, at 165.
491 Id.
492 Pistor, supra note 302.
493 Id.
494 Id.
495 Id.
488

489

111

Company.496 Some companies have made the mandatory offer, including Qtel
Company with Wataniya and The Energy House Holding Company. Other companies
have only sent their request to the CMA, but they have not completed the offer yet.
This is the case in Agility with MCR497, Aknan Company with Flex Resorts498, and
Tamdeen Investment Company with Tamdeen Real Estate Company.499
Wataniya is not a good example of enforcement of the rule, since the owner
of Qtel (the buyer of Wataniya) is the government of Qatar, which is recognized as
one of the richest countries in the world. Few individual controllers in the Kuwaiti
Market have the same means as the government of Qatar. In the second case, the
company alleged that it does not have the funds to finance the mandatory offer.
Pistor argues that transplanted law does not regularly change. It remains the
same for decades and does not respond to socioeconomic changes.500 The law is on
the books, but enforcement is ineffective.501 I believe that the inefficiency of
applying the MBR could be an indication that the rule is stagnant. It might also be an
indication of the Authority selectively applying the rule to investors.502
“On August 2012 DEH acquired additional 66.76% equity interest in Energy
House from AIG and Others, in accordance with Capital Market Authority (CMA)
Law No. 7 of 2010 and its Executive Regulations.” See THE ENERGY HOUSE HOLDING
COMPANY, at http://www.energyhouse.com.kw/(last visited November 11, 2015).
497 Letter from Tariq Alsultan, Chairman of Agility, to Hanan Algharabali, Director of
the M&A Department at the CMA (Dec. 2, 2013)(This information was updated on
May 15, 2014).
498 Letter from Hussain Alsayegh, Chairman of Aknan Global, to Suliman Hamad
Almousa, Acting Director of the M&A Department at the CMA (May 30, 2013) (This
information was updated on May 15, 2014).
499 This information was updated on May 15, 2014.
500 Pistor et al., supra note 177, at 840.
501 Berkowitz et al., supra note 148, at 165.
502 Some scholars argue that the process of legal transplant costs the barrowing
jurisdiction in several ways. First, there is the cost of getting the information and
496
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The 30% Rule
The Mandatory Bid Rule is only triggered when a shareholder owns more than
the threshold, which is thirty percent in Kuwait.503 However, in Kuwait, owning
thirty percent is not always an indication of being a controller of the company. In
many cases, the controller may own less than thirty percent, yet control the
company, appointing more than half of the board of directors. This means, a
controller of the company can bypass the Mandatory Bid Rule when he owns less
than the threshold, even though he has control of the company.
Some jurisdictions have covered this situation. For example, under Spanish
Law (Article 60 Ley 6/2007, de 12 de abril 2007), the MBR is triggered when the
buyer reaches the 30% threshold, or when the shares are sufficient to allow the
buyer to appoint half of the members of the board of directors of the company.504
This principle is not applied in Kuwait.505
drafting new rules, besides understanding how the original jurisdiction drafted,
applied, and interpreted these rules. Then there is indirect cost, when there is loss of
legal coherence and stability, and when certain areas of law are modified more than
others, which leads to possible contradictions within the transplanted law. Finally,
there is the cost of the lack of local legal innovation, which would not cover the local
variations. It is argued that the transplantation from the same legal family (civil law
to civil law) costs less than the adaptation from another legal family (common law
civil law). And it is cheaper to adapt established rules than make brand new rules.
See Garoupa & Ogus, supra note 394, at 345-347.
“In the City Code (UK LAW) itself, the control threshold has been changed from a
non-numerical based system to a fixed threshold of 30% in 1972. During the nonnumerical regime which lasted for four years, the control threshold was ascertained
by reference to the ability of a shareholder to significantly influence the affairs of the
company and conduct them in accordance to his wishes.” See Luh et al., supra note
18, at 437.
504 Mosca, supra note 20; see Kirchmaier et al, supra note 23.
505 In addition, chapter 7 of the CMA does not regulate the issue when there are two
shareholders or more who exceed the threshold of 30% at the same time. The article
503
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There are four types of acquisition under the CMA: the Voluntary Acquisition;
the Mandatory Acquisition; the Reverse Acquisition;506 and the Non-Cash
Acquisition.507 Only the first two are relevant.508

does not mention who should offer first. Dr. Almullah has raised this question. See
Dr. Bader Almullah, Analysis Reading of the CMA Amendments, ALRAI NEWSPAPER,
available at http://www.alraimedia.com/Articles.aspx?id=555539 (last visited
November 11, 2015).
506 The Reverse Acquisition: Generally, acquisitions apply only to listed companies.
However, the Reverse Acquisition occurs when a listed company issues new shares
more than 50% of the existing voting shares, and offers them to the shareholders of
a non-listed company. CAPITAL MARKET AUTHORITY EXECUTIVE REGULATIONS, art. 289:
“Reverse acquisition shall mean any arrangement, whereby a Listed Company offers
new shares to the shareholders of a non-Listed Company instead of their existing
shares, so that the new shares represent more than 50% of the shares carrying a
voting right in the Listed Company after the acquisition.” See AL-MULLAH, supra note
460.
Non-Cash Acquisition: This type of acquisition takes place when a company
intends to acquire the target company and they issue shares for the shareholders of
the target company. In this case, the bidding company has to offer all the
shareholders of each class equally. CAPITAL MARKET AUTHORITY EXECUTIVE REGULATIONS,
art. 287: If the bidder is a company, it may submit a bid including issuance of shares
to shareholders of the company which is the subject of the offer, according to the
following:
1. The bidder shall treat all shareholders of the same category in the company
which is the subject of the offer, equally.
2. In the case that the bidder submits an offer to the shareholders in the
company which is the subject of the offer, to own shares in the entity of
bidder at a discount over 20% of the market price of the share designated in
the offer, the bidder shall pay not less than 50% of the amount owed to the
shareholders in cash. See Id.
508 Generally, the jurisprudence scholars have defined an acquisition as a
transaction between two parties, in which one of them would obtain all or some of
the equity shares of the target company, regardless of whether there is an
agreement with the company’s management or not. This would consequently lead to
controlling the board of directors of the target company. Acquisition helps to avoid
the radical increase of the share price of the target company. Thus many of the
companies take this path to control other companies. See DR. TAHER SHAWQI MOUMIN,
AL-ESTEHWADH ALA AL-SHARIKA 9 (2009); see also DR. BADER HAMID YOUSIF AL-MULLAH,
AL-NIDHAM AL-QANONI LI-ASWAQ ALMAL (2nd ed. 2012).
507
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The Mandatory Acquisition deals with a purchase of more than thirty percent
of the voting shares, which leads to control of the board of directors.509 Article 271
of the Executive Regulations of the CMA states,
Any person of group of its affiliated or subsidiary parties shall, within
thirty days of obtaining directly or indirectly the ownership of more
than 30% of the voting shares of a listed company, take the initiative to
submit an acquisition offer for all the remaining shares of the same
class in accordance with the controls set forth by these regulations and
the instructions issued by the authority.
The Capital Market Authority may exempt certain acquisitions in a written
decision, taking into consideration the public interest and the interests of the rest of
the shareholders.
Therefore, when an owner’s shares reach the threshold, 510he must initiate an
offer to acquire all the remaining shares of the same class. This requirement is only

CAPITAL MARKET AUTHORITY EXECUTIVE REGULATIONS, art. 247states “acquisition shall
mean an offer, attempt or request to acquire:
1- All the shares of a listed company or all shares of any class or classes within a
listed company, other than shares owned by the bidder or its affiliated or
subsidiary parties on the date submitting the offer.
All of the remaining shares in the company which is the subject of the offer, which
are requested for the purchase by all other shareholders in that company as a result
of the facts that the bidders or its affiliated or subsidiary parties own the majority of
shares in the company which would enable the bidder to have control over the
Board of Directors.”
509 Id.
510 This percentage might affect State-owned institution ownership in the listed
companies, because many of the State-owned institutions such as the Kuwait
Investment Authority and the Public Institution of Social Security own more than
30% of some of the listed companies. The law does not exclude the state-owned
institutions from such a rule. See AL-MULLAH, supra note 460, at 505.
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applied to the shares that are acquired from the same class. The acquisition of each
class does not have to be at least thirty percent of the total company. The total
acquisition of different classes is not necessarily a trigger point to apply the MBR.
The Mandatory Bid Rule only applies when thirty percent of the voting shares from
the same class are acquired. If a shareholder only owns thirty percent of the nonvoting shares, the MBR does not apply.511
If anyone owns voting shares from different classes, and all of the shares
collectively amount to thirty percent of the company’s shares, the MBR applies. 512
The owner would be obliged to offer to buy all the shares from all the classes
depending on the percentage of shares that they own in each class. If his ownership
in of one of the classes was less than thirty percent, he would not have to offer the
mandatory bid in that class. If his ownership of all the shares, from different classes,
reached thirty percent of the voting shares, the mandatory offer would be required
if the percentage of each class reached more than thirty percent.

I believe if the increase of the ownership to more than 30% of the voting share of
one class occurred unintentionally by one of the affiliates or subsidiaries parties, the
Mandatory Bid Rule would apply. See Id.
512 It is difficult to prove that there is informal agreement between the controller
and the person acting in concert, because there is no tangible evidence. See Khan,
supra note 309, at 37. In 1973 in a statement of the panel of The Panel on Takeovers
and Mergers in the UK on the Marc Gregory Limited/ Greencoat Properties Ltd. Bid:
“all cases where persons purchase shares with the prior and agreed intention of
supporting one of their number in securing control of a company. That in so doing
the purchaser concerned intends also to make a good investment and secure a profit
is beside the point; that would normally be the case in any share purchase. The
essence of the matter is the intention (whether as a matter of formal understanding
or agreement or not), by the purchase of shares, to support or assist an attempt to
secure control of a company which to the knowledge of the purchaser at the time is
likely to be taken by other shareholders, those others being aware of and accepting
the support or assistance which the purchase is intended to make available.”
511
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Ownership of more than thirty percent of the total shares of the company
does not trigger the MBR. It has to be thirty percent of the voting shares of the same
class.513 It should be noted here that in Kuwait, the classes of shares are regulated
according to the law. However, they do not exist in practice because there is no
listed company that has more than one class of shares.514
The lawmakers in Kuwait, were not flexible on the threshold percentage to
trigger the MBR. In other jurisdictions, the lawmakers can give the shareholders the
freedom to choose the full application of the MBR, or some qualification of its
operation.515 Some jurisdictions permit the shareholders to increase the triggering
percentage, which facilitates the shift of controlling blocks.516
Acquisitions of five percent to thirty percent of the voting shares is regulated
by the Voluntary Acquisition section in chapter 7 of CMA Executive Regulations in
article 269 -270. These buyers are required to provide a disclosure of intentions to
the CMA when he solely or jointly owns five percent or more shares and anticipates

513CAPITAL MARKET AUTHORITY EXECUTIVE REGULATIONS,

art. 271: “Any Person or group
of its affiliated or subsidiary parties shall, within thirty days of obtaining directly or
indirectly the ownership of more than 30% of the voting shares of a Listed
Company, take the initiative to submit an acquisition offer for all the remaining
shares of the same class in accordance with the controls set forth by these
Regulations and the instructions issued by the Authority. As an exception to the
foregoing, the Authority may exempt certain acquisitions taking into account the
public interest and the interests of the rest of the shareholders. The exemption
decision shall be reasoned and in writing.”
514 AL-MULLAH, supra note 460.
515 Davies, supra note 18.
516 Id.
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an increase in his share percentage, whether intentional or unintentional, of not
more than thirty percent of the shares of the company.517
Those who own less than five percent do not have to disclose their intentions under
this article.518 The shareholder who owns at least five percent of the shares and

CAPITAL MARKET AUTHORITY EXECUTIVE REGULATIONS, art. 269: “When a Person
becomes the sole owner or owns jointly with affiliated or subsidiary parties of 5% or
more of the shares of any company listed on the Stock Exchange and intends to
increase its ownership percentage to more than 30% of the shares of the company,
such Person shall disclose this intention at the time of disclosure of the interest in
accordance with the provisions of Chapter 10 of Law No. 7 of 2010 and shall provide
the Authority with the information it requires in this regard.”
517

CAPITAL MARKET AUTHORITY EXECUTIVE REGULATIONS, art. 270: “If the Person who solely
owns or owns jointly with affiliated or subsidiary parties 5% or more of the shares of
a Listed Company wishes to increase this percentage up to 30% of the shares of the
same company, such Person can achieve so in any of the following ways:
1. Purchase the shares directly through the Stock Exchange.
2. Submit an application to the Stock Exchange to hold a bidding to purchase
certain number of shares. To submit such application, an initial agreement
with a Person or group of the company’s shareholders wishing to sell certain
number of shares at pre-agreed price. The conditions and regulations set by
the Authority and the Stock Exchange in this regard shall be followed in this
regard.
Announcing an offer to the shareholders of the company to purchase certain number
of shares at a specified price during a specified period, provided that such Person
shall obtain the prior approval of the Authority in this respect and shall adhere to the
conditions and regulations laid down by the Authority.”
Shareholders who own no less than 5% and not more than 30% may object to
the resolutions of the general assembly when it negatively affects the minority
shareholders’ rights. They should submit their objection to the CMA board. The law
has not articulated what the remedies are for the minority shareholders when they
object to a transaction. There should be remedial measures that protect the
minority shareholders in this situation. See CAPITAL MARKET AUTHORITY Law 7 of
2010, art. 73. See also AL-MULLAH, supra note 460, at 504.
518
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wishes to increase his ownership percentage to thirty percent, whether
intentionally or unintentionally, must disclose this intention.519
The Executive Regulations of Law No. 7 for 2010 have additional rules for
acquisitions connected with a controlling shareholder, whether he is the buyer or
the seller. These additional requirements provide all shareholders with

AL-MULLAH, supra note 460: A shareholder may unintentionally increase his
percentage by inheritance. A shareholder can increase his percentage intentionally,
three ways according to CAPITAL MARKET AUTHORITY EXECUTIVE REGULATIONS, art. 270:
First, the shareholder does not need to make a bid (tender offer) to all the
shareholders. He can purchase the shares freely and directly from the Stock
Exchange Market, which is similar to the Market Rule. It will be based on a direct
agreement between the seller and the buyer. The minority shareholders have no
special protection in this case, because the shareholders can purchase shares
directly from any of the holders.
Second, the buyer must request the Stock Exchange authorities to hold a bidding in
which he can purchase more shares. In this option there is a prerequisite that you
have already reached an agreement with other shareholders who intend to sell their
shares at a certain price.
My argument in this case is why would a buyer ask for a bid if he already has an
agreement with other shareholders to purchase their shares for a certain price?
Why would a buyer ask for a bid rather than a tender? The Purchaser definitely
would not ask for a high price and once he has an agreement with a shareholder
who would not go for a higher price.
The last choice for the purchaser is that he may declare an offer for a limited time to
all the shareholders with the number and price of the shares as long as he gets a
grant from the CMA to do so. Here, all the shareholders will get an offer, which is
different from the first choice where he purchases the shares from the stock
exchange market. If there are no offers in the stock exchange market, the purchaser
could take this option and offer all the shareholders of the company to purchase the
number of shares he intends to buy with the prices he is willing to pay. Minority
shareholders do not have the right to be part of a transaction that increases the
percentage of the shareholder up to 30%. They do not receive a similar offer with a
similar price, and the purchaser is not obligated to offer to buy their shares.
However, the buyer may make an offer to all the shareholders if he could not
acquire the target percentage through a direct purchase.
519
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transparency and integrity during an acquisition that includes a party with actual
control.520
According to the definitions section of the CMA law, actual control is
any circumstances, agreement or possession of any shares or interests
of whatsoever percentage with creates control in the ability to appoint
the majority of the board of directors members or in adopting the
decisions made by the board of directors of the general assembly
meetings of the concerned company.521
These additional requirements are added to any acquisition if any of the
parties is a party with actual control, no matter what his ownership percentage is.522
The disclosure must be provided to all the shareholders of the company with
regard to the interests of the party with actual control before the completion of the
transaction.523 Based on Article 285 of the CMA Executive Regulations, there are two
elements that must be included in the disclosure.
CAPITAL MARKET AUTHORITY EXECUTIVE REGULATIONS, art. 283.: “If an offer is
submitted pursuant to these Regulations and there is a person which has Actual
Control of the bidder and the company which is the subject of the offer “A Person
with Actual Control”, the offer shall be subject to the additional requirements set
forth in the following articles.”
521 CAPITAL MARKET AUTHORITY EXECUTIVE REGULATIONS, art. 1.
522 CAPITAL MARKET AUTHORITY EXECUTIVE REGULATIONS, art. 284: “Before the
completion of the transaction, the interests of the parties thereto who are persons
with actual control shall be disclosed to shareholders.” This requirement is
necessary for transparency. One of the main principles of the corporate governance
rules is to ensure that the information available is accurate, adequate, and
appropriate.
523 CAPITAL MARKET AUTHORITY EXECUTIVE REGULATIONS, art. 285 “When the offer
involves a person with actual control additional information shall be disclosed in the
offer:
1. The offer shall be subject to the shareholders’ voting as required under these
Regulations. The Person with Actual Control shall undertake not to vote on the
520
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1- The approval of the acquisition from the shareholders is required. The party
with actual control or its affiliated parties may not vote on the matter of the
acquisition offer.
2-

The board of directors must give a statement with regard to the offer, and
how it is fair and appropriate for the remaining shareholders. This statement
must be based on the opinion of the members of the board of directors
without any involvement of the party with actual control.

Basically, the general assembly of the target company has to vote on the offer,
and the party with control does not get to vote.524

resolution related to the offer adopted during the meeting of the general assembly;
and shall confirm that its affiliated or allied parties will not vote on such resolution.
2. Name of the Person with Actual Control and the name of any affiliated or
allied party thereto, with a mention that he is a Person with Actual Control.
3. Details of the current ownership of the Person with Actual Control in each of
the bidder and the company which is the subject of the offer, including any
shares owned, controlled by or which its purchase option is entitled to the
Person with Actual Control or any other affiliated thereto or allied party
therewith.
4. Details of the job position of the Person with Actual Control in the entity of
the bidder or the company which is the subject of the offer.
5. Details of the derivatives in the Securities of the bidder or the company
which is the subject of the offer, or any of their affiliates, with which the party
of Actual Control is obligated.
6. A statement indicating the opinion of the board members on the proposed
offer and whether it is fair and reasonable for the rest of the shareholders
other than the Person with Actual Control and that the board members have
reached this opinion without any influence by the party of Actual Control.
CAPITAL MARKET AUTHORITY EXECUTIVE REGULATIONS, art. 291 : “The acquisition offer
shall not be accepted unless a majority resolution to be issued by the General
Assembly of Shareholders of the company which is the subject of the offer accepts
the same. The offer shall be deemed expired upon the issuance of a resolution by the
General Assembly of Shareholders stating the rejection of the same. An exception to
the foregoing shall be a mandatory offer, which shall be directly submitted to the
shareholders of the company which is the subject of the offer, and shall not be
524
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The additional disclosure requirement protects minority shareholders from
the sole decision of the controller. In the sale of controlling blocks, the controller
must disclose the sale and present it to the general assembly meeting for a vote. The
controller is not allowed to vote. The remaining shareholders must approve the
transaction. If they do not approve it, the transaction will end. If they approve it and
the purchaser’s percentage of ownership increases to more than thirty percent of
the voting shares, he will be obliged to make the offer to purchase all the remaining
shares.
If the purchaser is the controller of the company, and would like to increase
his ownership, he must disclose his interest and get approval from the other
shareholders, according to the rules of party with actual control.
When a controller of the company holds less than thirty percent of the voting
shares of the company, but has the power to appoint the majority of the board of
directors, the MBR will not apply. However, the controller must be in compliance
with the disclosure requirements in Article 285 of the CMA Executive Regulations.

The Cash Requirement
The offer to buy-out all remaining shareholders under the MBR must be for
cash. The offer cannot be for other shares, tangible items, or real estate.525 This is
subject to voting by the General Assembly of Shareholders of the company which is
the subject of the offer.”
525 CAPITAL MARKET AUTHORITY EXECUTIVE REGULATIONS, art. 274: “The offer submitted
by virtue of the mandatory offer shall be a cash offer and shall be the higher price of
either: the prevailing average of the daily share price in the Stock Exchange of the
company which is the subject of the offer, during the six months prior to the
beginning of the offer period, the Stock Exchange shall calculate such price, or the
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only the case under the MBR. In other acquisitions, the buyer may issue shares as
consideration, instead of cash.
The cash amount must be the higher of the following two options526:
1. The average daily share price of the acquired company according to the stock
exchange market, within the previous six months, starting from the date of
the declaration of the mandatory bid. The authority of the stock exchange
market must calculate this price; or
2. The highest price that the bidder paid to any shareholder who sold his shares
before the bid offer. This price must be within the prior six months from the
date of the bid offer.527
highest price paid by the offerer or any affiliated parties during six months prior to
the beginning of the offer period.”
526 Here is an explanation of how the price of the acquisition is determined. Scenario
1: Assume we are in the six months prior to the bid declaration date. If the buyer
acquires the shares for seven Kuwaiti Dinar (KD) from A and bought the same share
from B for eight KD, the prevailing price is eight KD. However, if the buyer
negotiated with C to buy his shares for ten KD, but for some reason this transaction
did not take place, the prevailing price would be eight KD, not ten KD. Thus, the
prevailing price has to be the highest price paid, not the highest price offered. The
price must be offered by the buyer or any affiliated party. Any higher price offered
by other parties would not be accepted. This method assures that the remaining
shareholders are treated fairly and are not misused by the buyer. This is a good
protection for the minority shareholder. They get the same price as the sellers, or
get the highest price paid within six months.526 [In Australia, the period is four
months, in Malaysia and Hong Kong six months. However, in the UK and Singapore,
the period is twelve months. See CHIDAMBARAM CHANDRASEGAR, TAKE-OVERS AND
MERGERS 217 (1995).] The lawmakers have done a good job in setting the exit price
at the highest during the six month period, not negotiations. It protects the holders
of the controlling blocks and limits any exaggeration.
527 “The duration for the relevance period is important because the mandatory bid
rule under the jurisdictions discussed, requires the bidder to make the offer at
minimum the highest price, for which the bidder has paid for any shares in the
target firm within the relevance period. This is to ensure that the sharing of the
control premiums is available to all shareholders” See LEE & FARRAR, TAKE-OVERS:
INSTITUTIONAL INVESTORS AND THE MODERNISATION OF CORPORATE LAWS 192-202 (OXFORD
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There are several benefits to the sale of controlling blocks: more offers;
different plans; and new business arrangements that mean more gains.528 The cash
requirement makes the acquisition very difficult, since the cost of the acquisition
would be so high. As a result, the buyer would be deterred from acquiring more than
the threshold percentage.529 The Mandatory Bid Rule is structured in a way that
frustrates economically beneficial changes of company control.530 Some listed
companies decided to go unlisted and be off the stock exchange market, because of
the burden of the MBR and the other CMA requirements.531 Global Investment
Company, a well-known investment company in Kuwait, has withdrawn from the
Kuwait Stock Exchange because of the MBR.532
The Mandatory Bid Rule might also be harmful for minority shareholders.
They should hope the bidder maximizes the price of the shares before he reaches
the threshold, because he has to match that offer, and no more, to the remaining
UNIVERSITY PRESS 1993). There is no standard period of time. It is up to the
lawmakers in each country. For example, in Hong Kong it is six months and in
Singapore it is twelve months. See Luh, Kee, & Leng, supra note 18, at 439.
528 Easterbrook and Fischel, supra note 6, at 716.
529 Hutson, supra note 162, at 33.
530 Khan, supra note 309, at 33.
531 See 2013 Investment Climate Statement, supra note 293.
532 Bader Alsumait, The Implication of the Financial Crisis on Global Investment
Company, ALJARIDA NEWSPAPER, available at
http://www.aljarida.com/news/index/2012698128/%25D8%25A7%25D9%2584
%25D8%25B3%25D9%2585%25D9%258A%25D8%25B7%25D9%2584%25D9%2580%25D8%25A7%25D9%2584%25D8%25AC%25D8%25B1%25D9%258A%25D8%
25AF%25D8%25A9%25E2%2580%25A2-%25D8%25A7%25D9%2584%25D8%25A3%25D8%25B2%25D9%2585%25D8%
25A9-%25D8%25B9%25D9%2584%25D9%2585%25D8%25AA%25C2%25AB%25D8%25BA%25D9%2584%25D9%2588%25D8%25A8%25D9%
2584%25C2%25BB-%25D.
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shareholders.533 The members of the board of directors have a limited role in the
sale of control. Negotiations are private, between the controller and the bidder.
Therefore, the directors cannot protect minority shareholders, because they cannot
ensure maximization of the share price.534 However, there is still some protection.
The purchase price of the shares would be disregarded if less than the average price
of the share for the last six months.535

The Reduction in Sales of Control
Because of the MBR requirements, the percentage of acquisitions of the
controlling shares was reduced by 149% in 2014.536 The management of the Stock
Exchange Market in Kuwait has called for a legal reform, especially with regard to
the MBR requirements, to find solutions for the reduction of these acquisitions.537

Khan, supra note 309, at 45.
Id. at 46.
535 It bears mentioning that the acquirer shall submit his offer to the shareholders
without the need of any approval from the general assembly of the board of
directors. Accordingly, the shareholder can freely decide to sell or to keep his shares
in the acquired company and does not need to get permission from the general
meeting of the corporation. See CAPITAL MARKET AUTHORITY EXECUTIVE REGULATIONS,
art. 273: “In the case of the mandatory offer, the bidder shall directly submit its offer
to the shareholders of the company which is the subject of the offer, without the
need to convene a General Assembly of Shareholders of the company which is the
subject of the offer. Each shareholder shall have the option to sell its shares to the
bidder or maintain the same during the offer period as determined by the
Authority.”
536 Hatem Nasser Aldeen, The Capital Market Authority Tends to Amend The
Acquisition Rules, ALQABAS NEWSPAPER, available at
http://www.alqabas.com.kw/Articles.aspx?ArticleID=1033493&CatID=774 (last
visited November 11, 2015).
537 Id.
533

534
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The Criminal Liability of the Directors
The inclusion of state-owned enterprises in the mandatory bid rule is criticized.
Any violation of Article 74 of the Capital Market Authority rules, which regulates the
MBR, is a criminal act. This means government officials acting as directors, etc. are
at risk to be criminally liable. The state-owned enterprises would also be subject to
the thirty percent threshold rule.538

Independent Directors and Board Members:
Section 2, Article 285 of the Capital Market Authority rules states the role of the
board of directors in transactions that include a party with actual control. The board
must issue a statement regarding the offer and its fairness to the remaining
shareholders. This section cannot be efficiently applied. The members of the board
of directors are appointed by the party with actual control. The directors could be
easily influenced and biased to the party who appointed them. There should be
more protection for the minority shareholders to ensure that the statement is
objective. A better solution would be an impartial committee that includes neutral
and independent persons outside of the company to give an opinion to the
shareholders about the offer.

Bader Almullah, Analyzing the Amendments on the Capital Market Rules, ALRAI
NEWSPAPER January 11, 2015, available at
http://www.alraimedia.com/Articles.aspx?id=555539 (last visited November 11,
2015.
538
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Increasing and Decreasing Controlling Shares
April 16, 2014, the Capital Market Authority published a prescript regulating
transactions involving those who hold more than thirty percent of voting shares.539
This prescript confirms the inability to apply the MBR effectively. According to this
prescript, the CMA regulates the increases and the decreases of the controller’s
ownership from January 1 to December 31 of every year. The prescript permits the
controller, who has already satisfied the MBR, to increase his capital gradually. The
controller may increase his shares up to 2% annually if he owns 30%-50% of the
shares, up to 5% if he owns more than 50%. If the controller exceeds these
percentages, he would be obliged to submit an offer according to the MBR. Also
based on this prescript, the controller may sell his shares gradually: 2% annually for
the holder of 30-50% of the shares; and 5% annually for the holder of more than
50%. If the controller exceeds these selling requirements, he would be obligated to
disclose the transaction to the CMA.
This prescript demonstrates the difficulty of applying the MBR in Kuwait. The
prescript contradicts the MBR. The Mandatory Bid Rule requires any shareholder
who reaches an ownership of thirty percent to offer a buy-out to all remaining
shareholders. However, this prescript gives controllers the right to increase
percentage ownership to more than thirty percent without making an offer to the
shareholders of the company. The Mandatory Bid Rule clearly does not fit with the
business structure in the market of Kuwait.540
CMA - Instructions, supra note, 299.
To submit an acquisition offer, an approval from the CMA is required. The board
of directors for both parties, the buyer and the seller, must examine the interest of
539

540
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Indonesia
Indonesia is another example of the ineffectiveness of adopting foreign
law.541 During the nineties, particularly in 1997, Indonesia suffered in the South East
Asian financial crisis, when its currency depreciated nearly 80%.542 Indonesia
requested the International Monetary Fund (IMF) to formulate a plan to help the
economy recover.543 Because poor corporate governance was one of the main
contributions to the crisis, the IMF suggested the OECD Principles of Corporate
the shareholders of their party according to the acquisition offer. The buyer must
deal with all the shareholders equally. Acquisition in Kuwait is restricted to the
shares of the company. Thus, bonds, IPO options, and purchase options are not
included. See CAPITAL MARKET AUTHORITY EXECUTIVE REGULATIONS, art. 249 : “Any
Person may, after obtaining prior approval from the Authority, submit an
acquisition offer at any time, in accordance with the provisions of these
Regulations.”
540 CAPITAL MARKET AUTHORITY EXECUTIVE REGULATIONS, art. 250: “The bidder’s board of
directors and the board of directors of the company which is the subject of the offer
(and their advisers) shall work to achieve the interests of their shareholders.”
CAPITAL MARKET AUTHORITY EXECUTIVE REGULATIONS, art. 251: “The bidder shall treat all
shareholders of the same category of the company which is the subject of the offer
on equal terms.
The bidder, together with the company who the subject of the offer or any of their
advisers may not, during the period of the offer or during the consideration thereof,
submit any information to certain shareholders without making them available to
all other shareholders.” According to CAPITAL MARKET AUTHORITY EXECUTIVE
REGULATIONS, art. 272, the acquisition of more than 30% of the shares of each class
cannot be conditioned on getting the approval from the general assembly meeting of
the buyer. Neither can the ownership of this percentage be conditioned on any other
circumstance. In other words, it is necessary that the buyer get the approval from
the general assembly of the company before he increases his ownership percentage
to more than 30%.540 See CAPITAL MARKET AUTHORITY EXECUTIVE REGULATIONS, art. 272
“It shall not be allowed to own shares that will create accordingly an obligation of
submitting mandatory offer under this Article if the submission or implementation
of such offer depends on the issuance of a decision by the General Assembly of the
Shareholders concerning the bidder or on any other condition, agreement or
arrangement.”
541 Daniel, supra note 441, at 344-345.
542 Id. at 345.
543 Id. at 347.
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Governance (PCG). Later, in 1999, Indonesia established the National Committee for
Corporate Governance to codify these principles and develop the institutional
framework.544 Two years after adoption, compliance to the PCG is at a low level and
companies tend to delay the implementation.545
Several issues have affected the success of the implementation of the PCG.
These issues highlight the legal culture in Indonesia that differentiates it from other
countries. Indonesia has a concentration of ownership in listed and private
companies.546 The pyramid structure of the companies is normal and assists the
families to know their business without transparency.547 Cross shareholding
transactions were common in Indonesia. For example, company A receives shares of
company B and in return company B receives shares of company A.548 There are
several problems with Indonesia’s corporate structure. The independence of
directors is insufficient and there is not a clear separation of ownership and
management.549There is a high rate of corruption, cronyism, and nepotism.550 The
capital market regulations provide weak protection for minority shareholders.551
The regulations that are in place are not enforced, so the people have no trust in the
legal rules and they prefer to avoid them altogether.552 It is not surprising to know

Id. at 248-359.
Id. at 367.
546 Id. at 354.
547 Id. at 355.
548 Id.
549 Id. at 356.
550 Id.
551 Id. at 356-357.
552 Id. at 357.
544

545
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that the PCG were imposed on Indonesia and not voluntary adopted.553 Most of the
listed companies in Indonesia are similar. The culture should have been taken into
consideration in the implementation of the foreign rule.554
Like Indonesia, Kuwait has its own culture that should not be disregarded
when there is a legal transplant..555 Concentrating merely on the content, and
ignoring other aspects, can have an effect on the implementation of transplanted
laws.556 Lawmakers must also consider the culture of the law and the context from
where the law will be imported.557 It is essential to understand the special legal
culture in Kuwait to determine whether a foreign law would be effective.

Id. at 357-358.
Id. at 371.
555 Id. at 369.
556 Id.
557 LAWRENCE MEIR FRIEDMAN, LAW AND SOCIETY: AN INTRODUCTION 6-9 (1977).

553
554

130

Chapter Five
The Voting Rule
The two major theories regulating the sale of controlling blocks are the
Market Rule and the Mandatory Bid Rule. Each of these theories has its advantages
and disadvantages. The disadvantages of the Mandatory Bid Rule exceed its
benefits: the risk to the seller to go for the pro rate scheme; the limited protection
for minority shareholders; the hardship in financing the purchase; the risk of the
undiversified investment; and fewer benefits for minority shareholders. In one
empirical study, it is shown that the share price of minority shareholders increases
in the transfer of controls.558 Many scholars use this study to support their
conclusion that the Market Rule is better than the Mandatory Bid Rule.559 However,
in adopting the Market Rule, the number of unbeneficial transfers of control
increases. The risk of the harmful transfers only burdens minority shareholders.
Elhauge summarizes this by stating that the Mandatory Bid Rule decreases
deterrence of harmful transfers and increases deterrence of beneficial control
transfers. The Market Rule decreases deterrence of beneficial control transfers and
increases deterrence of harmful transfers.560
I propose another approach, which strikes a balance between the two
theories, as well as provides protection to minority shareholders and facilitates the
transfer of control. I call this approach the Voting Rule. The Voting Rule includes full
Clifford G. Holderness & Dennis P. Sheehan, THE ROLE OF MAJORITY SHAREHOLDERS IN
PUBLICLY HELD CORPORATION: AN EXPLORATORY ANALYSIS (1988).
559 GILSON & BLACK, LAW AND FINANCE 137-139; LARRY RIBSTEIN, BUSINESS ASSOCIATIONS
1004.
560 Elhauge, supra note 49, at 1499.
558
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disclosure. Full disclosure would reduce the burden on the selling controller in
determining how beneficial the transfer is. It also reduces the financial burden on
the purchaser to acquire all the shares of the company. Based on full disclosure from
the controller, shareholders vote on the transaction and decide whether the
transaction is beneficial for them or not. If they conclude that the transfer increases
the market value of their shares, they would approve it. The seller will no longer be
liable if the transfer does not meet shareholder expectations. However, if the
shareholders’ decision was based on imperfect information from the seller, the
seller would be liable and he would be obliged to disgorge the received premium.
Sharing the premium is only a remedy for harm, not a right of the remaining
shareholders.
I believe it is improper to require sharing the premium, because the equality
rule is not beneficial for minority shareholders.561 Controlling shares are worth
significantly more than other shares, because they come with the power to change
the management and strategy of the corporation.562 The controlling blocks of the
corporations have two features. First, they share the profits of the corporation like
any other shareholder. Second, there is the power to manage the corporation and
increase the profits.563

See Barclay & Holderness, supra note 38. This study shows that minority
shareholders are better off when they do not have the EOR. There is equality
between shareholders without the need of the EOR. Minority shareholders receive
the same price as the controller on a pro rata basis in the sale of controls. The study,
furthermore, found no evidence that minority shareholders are harmed in the sale
of controls with a premium.
562 Andrews, supra note 34, at 527.
563 Letts, supra note 49, at 638.
561
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It is impractical to have a court examine whether each transfer enhances the
value of a corporation or decreases it. It would delay the transfers and impose
judicial costs.564
The intention of the Voting Rule is to reduce the risk on both the controlling
shareholder and the minority shareholders. The controlling shareholder will not be
obligated to share the premium with other shareholders, if he fully discloses all
information related to the purchase and investigates the purchaser.

Definition
The Voting Rule gives minority shareholders the right to vote on the purchase
of controlling shares. The controller has a duty to provide full disclosure of the
transaction. If the controller violates this duty, he is obliged to share the premium
with the minority shareholders.

Elements
i.

The Right to Vote

The Voting Rule would require the buyer and the seller to get approval from
minority shareholders for the transfer of control transaction. The buyer and seller
may offer minority shareholders benefits to encourage them to vote for the
transaction.565 Voting helps reduce inefficient transfers of control. Voters must be

564
565

Elhauge, supra note 49, at 1498.
Bebchuk, supra note 18, at 981.
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provided with full disclosure from the buyer and the seller with regard to
information about the corporation.566
Controllers, in many cases, own more than the normal majority of the shares.
They can easily influence the vote. The percentage needed to approve the
transaction is very important issue. It is not practical to require a unanimous vote. A
super majority would be a better solution.567 This ensures that the minority
shareholders participate and make a decision on the transaction. If the minority
shareholders do not approve the transaction, the incumbent controller keeps the
shares.
The role of the directors of the company, in the sale of controls, needs to be
reevaluated. In Kuwait, directors of a company are generally appointed and guided
by the controller of the company. It is difficult to expect a neutral role in the sale of
controls from such directors. The case might be different when there are
independent directors. Under articles 217 and 218 of the Corporation law of Kuwait
2012, authorities may require companies to include independent directors. These
independent directors shall be less than half the number of total directors.568 The
independent directors may have a role in advising the minority shareholders on the
Id, at 982.
Freezing Out Minority Shareholders, supra note 205, at 1642.
568 Sylvia Westall & Mark Heinrich, Kuwait regulator extends corporate governance
deadline, REUTERS (April 30, 2015) available at
http://www.reuters.com/article/2014/04/30/kuwait-regulationsidUSL6N0NM50M20140430 (last visited November 11, 2015); see also Interview
with Nayef Falah Alhajraf, the chair of the commissioners’ board of the CMA (May 14,
2015) ALQABAS NEWSPAPER (It will be in force by June 2016) available at
http://www.alqabas.com.kw/Articles.aspx?ArticleID=1042699&CatID=774. (last
visited November 11, 2015).
566
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benefits of the sale. They can provide the shareholders with an opinion of whether
they should approve or disapprove the sale, as they are exposed to the technical
issues of the purchase. These rules regarding independent directors must be
regulated based on corporate governance bylaws, which are not active yet.

ii.

Full Disclosure

The controlling shareholder is obligated to disclose all material information
relevant to the sale. Full disclosure includes all information related to the business
plans of the buyer: strategies; previous businesses; management skills; etc. It is very
important that the controller disclose the buyer’s earlier offers to buy the assets or
merge the corporation. It will give the shareholders an idea of the buyer’s
intentions.
Before the vote, the controller must present his investigation of the potential
buyer in terms of his characteristics and his business. The controller and the
minority shareholders should share the risk simultaneously. The vote is based on
the seller’s reasonable investigation of the buyer.
Full disclosure is essential to prevent abuse in the listed corporations. The
buyer must disclose the amount of the premium and his intentions. Full disclosure
prevents undesirable sales of control and distributes the risk among all
shareholders. The controlling shareholder must withhold any information that
could benefit him to the detriment of the minority shareholders.
If the controlling shareholder violates the full disclosure requirement, he will
be liable to the minority shareholder and will have to share the premium with them.
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Sharing the premium is a remedy for harm due to negligent controllers.569 The
controller must disclose all information related to the sale. The controller may not
utilize undisclosed information to generate benefits from the sale of controls.
The selling controller is liable in four circumstances if he does not comply
with the disclosure requirement. First, when he knows or has reason to know that
the asset of the corporation will pay his interest. Second, when he has reason to
suspect the buyer’s intention to loot the assets of the corporation. Third, when he
deprives the corporation of an opportunity to benefit himself. Fourth, when he
misrepresents the price of the sale, or lies about or withholds relevant
information.570 In short, a director may not use inside information to make private
gains at the expense of the shareholders.
Many scholars have claimed that mandatory disclosure requirements are
needless.571 However, mandatory disclosure requirements might play “a socially

Other scholars argue that sellers should be liable, for a specific time after the
sale, to the harmed non-controlling shareholders when the buyer mismanages or
loots the corporation. The seller’s investigation can mitigate the liability to make it
partial, instead of total liability. See Ronen, supra note 33, at 288.
570 Hayes, supra note 44; W. CARY, CASES AND MATERIALS ON CORPORATIONS 827 (4th ed.
1969); E. HAYES, IOWA PRACTICE-CORPORATION LAW AND PRACTICE § 648 (1969); O'Neal,
supra note 115, at 23-24, 30.
571 See George Benston, Required Disclosure and the Stock Market: An Evaluation of
the Securities Exchange Act of 1934, 63 AM. ECON. REV. 132 (1973); George Stigler,
Public Regulation of the Securities Markets, 37 J. BUS. 117 (1964); HOMER KRIPKE, THE
SEC AND CORPORATE DISCLOSURE: REGULATION IN SEARCH OF A PURPOSE (Law & Business,
1979); Stephen J. Choi & Andrew Guzman, Portable Reciprocity: Rethinking the
International Reach of Securities Regulation, 71 S. CAL. L. REV. 903 (1998); Roberta
Romano, Empowering Investors: A Market Approach to Securities Regulation, 107
YALE L. J. 2359 (1998).
569
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beneficial role” in concentrated ownership structures, since controllers have a
tendency for a low-level of transparency to protect their private benefits.572
Many controllers would rather have a weak disclosure system to decrease
the competition for capital in the market and in the product market, and to keep
their private control benefits safe.573 Lax disclosure requirements facilitate abusing
corporate assets to private benefit.574 Mandatory disclosure requirements would
reduce the private benefits of control and increase competition for capital, because
firms have access to external finance.575
Some information must be disclosed prior to the voting process: e.g., whether
the buyer or his affiliates have been convicted in a criminal proceeding; whether the
buyer or his affiliates own or have bought or sold any securities in the company; the
financing method of the transaction; and whether the buyer is an individual, party,
or an affiliate of another.
The Capital Market Authority would have the power to regulate the disclosure
requirement and examine all documents that are presented by the controlling
shareholder. The Capital Market Authority can conduct a special investigation if
there is some suspicion that information has been withheld.

Allen Ferrell, The Case for Mandatory Disclosure in Securities Regulation Around
the World (Harvard Law and Economics Discussion Paper No. 492 Sept. 2004).
573 Id. at 7.
574 Id. at 13.
575 Id.
572
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iii.

Dissenting Shareholders and the Appraisal Right

Dissenting shareholders, those who opposed the sale of control, may be
provided with the Appraisal Right. A dissenting shareholder may redeem his shares
for the value of the shares not including the transaction premium.576 The Appraisal
Right would eliminate inefficient transfers of controls and would not affect efficient
transfers.577 The buyer and the seller must disclose all information to the
shareholder in order to estimate the right appraisal price.578 The appraisal price is
equivalent to what shareholders give up, but does not share the premium.579
The Appraisal Right benefits minority and majority shareholders. It allows the
majority to make business decisions and shields the minority from these
decisions.580 The Appraisal Right is tailored to protect minority shareholders from
the actions of the majority. There are many scholars who propose extending the
application to include recapitalizations, purchases of corporate assets, issuance of
new stocks, dissolution of the corporation in certain matters, and situations in
which the majority alters the rights of the minority.581 The change of control is a
significant alteration in the company in which shareholders have invested their

Bebchuk, supra note 18, at 982. When a majority of the shareholders approves a
fundamental corporate change, dissented minority shareholders may request the
corporation to appraise their shares. See Singer v. Magnavox Co., 380 A.2d 969 (Del.
1977). See also An Apology for the Unwanted Public Shareholder: The BusinessPurpose Test and the Freeze-Out Merger, 4 J CORP. L. 97 (1978); 66 CALIF L. REV. 118
(1978).
577 Bebchuk, supra note 18, at 982.
578 Id, at 983.
579 Easterbrook & Fischel, supra note 6, at 731.
580 Freezing Out Minority Shareholders, supra note 205, at 1634.
581 Id. at 1640.
576
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money. They should have an exit right to protect their interests.582 The Appraisal
Right is only for dissenting shareholders. It is not available in the regular course of
business.583
Normally, minority shareholders do not have representatives on the board of
directors.584 The Voting Rule would allow all shareholders to participate in
decisions affecting their investment in the company. Dissenting shareholders would
submit a notice to the board of directors declaring their dissent concerning the sale
of the controlling block.
Full disclosure provides dissenting shareholders the opportunity to exercise
their right of appraisal. The Appraisal Right protects minority shareholders, but the
buyer does not have to acquire all the shares of the company as in the Mandatory
Bid Rule. Only the shares of dissenting shareholders would be appraised, to limit the
deterrence of valuable control transfers. For example, assume that the controller
owns forty percent of the shares of a company. Only the non-controlling shares,
sixty percent, vote. A supermajority is required to approve the transaction. A
supermajority is 40% of the total shares. Up to twenty percent of the dissenting
non-controlling shareholders would be eligible for the appraisal remedy.

Davies, supra note 18.
Mattias W. Stecher, PROTECTION OF MINORITY SHAREHOLDERS, 274 (ed., 1st ed.
1997)Kluwer Law International.
584 The enactment of the new corporate law in Kuwait, and the provision that is
related to the shareholder agreement and the election of the representative of the
minority shareholders on the board would be an advantage for the minority
shareholders. They would have a representative on the board that might deliver the
minority shareholder point of view. See CORPORATION LAW OF KUWAIT Law 25 of 2012,
art. 240.
582

583
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The Appraisal Right balances the rights of majority and minority
shareholders. It is not an undue obstruction to the sale.585 It allows minority
shareholders the right to be part of the transaction or to leave the company at a fair
price.586

iv.

Self-Dealing Restrictions

Additional restrictions should be added to the law that prevents self-dealing in
association with the sale of controls. Selling controllers must be restrained from
selling the office of the corporation. A sale of office occurs when the fiduciary of the
corporation resigns to appoint a particular individual for payment.587

The Impetus
Most studies that argue in favor of the Mandatory Bid Rule claim that it
prohibits the looting of the assets of a corporation. However, I agree with Letts that
there is a not logical correlation between the Mandatory Bid Rule and looting the
assets. Looting will not be prevented by the Mandatory Bid Rule.588 Looting can
occur anytime while holding a power of control, not necessarily right after a transfer
of control.
There are five reasons a buyer would pay a large premium for a controlling block
of shares: the infra-marginal shares are more valuable than the marginal shares; the
Freezing Out Minority Shareholders, supra note 205, at 1635.
Schuster, supra note 14, at 7.
587 Elhauge, supra note 49, at 1469; see also Hill, supra note 49, at 997-998; see also
O’Neal, supra note 115, at 14; see also CLARK, supra note 92, at 480.
588 Letts, supra note 49, at 646.
585
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buyer believes that the corporation has valuable assets thus a premium is paid to
bring the corporation better managerial skills; the buyer has better managerial
skills and expects to extract full value; the buyer intends to exclude minority
shareholders from some plans, or loot the corporation.589
Looting the assets of a corporation can take place anytime, not necessarily
right after a recent purchase of controlling shares.590 It is not practical to limit the
shift of controls to prevent looting, because looting can arise in later stages after the
purchase with premium.591 I reject the notion of sharing the premium for looting the
corporation after the purchase.
The controller should not be obligated to share the premium with minority
shareholders in every transfer of control. There cannot be a general rule imposing
liability on the seller for the wrongdoing of the buyer. Some scholars argue that the
seller should be liable when there is a reasonable possibility of economic detriment
and actual damages.592 Under the Voting Rule, the seller is liable for the damages
that the minority shareholders face if the seller violates the disclosure
requirements.
Control transfers remove managers who lack managerial capabilities or
those not acting in the best interest of the corporation.593 The Voting Rule facilitates
replacing management with limited executive skills. In contrast, under the
Levmore, supra note 65, at 1062.
Id.
591 Id.
592Comment, Sale of Corporate Control and the Theory of Overkill, 31 U. CHI. 725
[hereinafter Overkill].
593 Mike Burkart et al., Minority Blocks and Takeover Premia J. INSTITUTIONAL &
THEORETICAL ECON. 32 (2006).
589

590
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Mandatory Bid Rule, a controller might not be able to sells his shares because of the
requirement to offer a buy-out to all shareholders. The Voting Rule does not
completely prevent looting. It merely gives minority shareholders the right to vote
on a sale that may or may not harm the corporation. It balances the risk between the
majority and minority shareholders.
I do not believe looting will limit the transfer of controls, but at the same
time, it cannot be ignored. There should be more rules that deter directors and
controllers from self-dealing, instead of prior limitation on the sale of controls.
Imposing penalties and fines on the looters should be effective in reducing the
looting cases. I agree with Easterbrook and Fischel when they say punishment is
cheaper than prevention through inquiry. Many valuable deals would be lost if
scrutinized.594
Easterbrook and Fischel assume that the sale of controls are beneficial most of
the time.595 Joshua Ronen believes that the sale of controls are not necessarily
beneficial to minority shareholders.596 However, Ronen argues premiums should
not be prohibited, should not be shared with minority shareholders, and sales at a
premium should be allowed although minority shareholders might be harmed.597
Ronen’s argument is that minority shareholders will be fine as long as both the
selling shareholder and the minority shareholders are informed as to the
characteristics of the purchaser. 598 Therefore, it is an essential part of the Voting
Easterbrook & Fischel, supra note 6, at 719.
at 715-716.
596 Ronen, supra note 33, at 281.
597 Id.
598 Id.
594

595Id.
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Rule that the controlling shareholder provide a thorough investigation of the
prospective buyer before voting takes place.

Over-Deterrence v. Under-Deterrence
Kahan argues that the Tender Offer Rule (TOR), which is similar to the
Mandatory Bid Rule, prevents undesirable sales of control. However, it also deters
some desirable sales of control. On the other hand, the Private Negotiation Rule
(PNR) allows all undesirable sales and deters some desirable ones.599 Kahan
concluded that the choice of legal system for the sale of controlling blocks depends
on the objectives of the lawmakers. The Private Negotiation Rule is better if the
intent is to promote desirable sale of controls. The Tender Offer Rule is better when
the intent is to deter undesirable sales of control.600
In an empirical comparison study between the Market Rule (MR) and the
Mandatory Bid Rule (MBR), Bebchuk concluded that the MR facilitates a more
efficient sale of control than the MBR. However, the MBR is better at discouraging an
inefficient transfers.601
Sharing the premium and offering a buy-out to all shareholders deters beneficial
transfers, but also drives away looters and superior management.602 Under this rule,
Marcel Kahan, Sales of Corporate Control 9 J.L. Econ. & Org. 368 (Oct.,
1993)available at http://www.jstor.org/stable/764857 (last visited November 11,
2015): In this study, Kahan examines whether it is better to follow one legal system
instead of another to have an efficient operation when there is a fraction of shares.
He concluded that a higher fraction of shares is more efficient in both the Tender
Offer Rule and the Private Negotiation Rule in the sale of controls.
600 Id.
601 Bebchuk, supra note 18.
602 Ronen, supra note 33, at 289.
599
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minority shareholders are less informed about their investments.603 Under the MR,
the seller can make undesirable transfers, such as to a suspected looter.

Deterring Harmful Sales
The economic importance of control transfers is clear.604 Control premiums
for majority shareholders is desirable, because beneficial transfers of control likely
would not occur without them.605 The Market Rule is incapable of discouraging
harmful sales of controls. The Mandatory Bid Rule is incapable of facilitating
beneficial transfers of control. The Market Rule yields inefficient transfers of control,
because the controls have a higher value for the purchaser who has the means to
obtain control.606 Some scholars argue that the Mandatory Bid Rule prevents all
undesirable transfers of controls, which actually makes minority shareholders
worse off.607 However, I believe the Mandatory Bid Rule costs the investors and the
buyers more than it benefits the market.
The Voting Rule depends on the right of shareholders to vote on the
transactions whether beneficial or unbeneficial. It provides the minority
shareholders the opportunity to be included in a decision that fundamentally
changes the management of the corporation.
Generally, when a company is looted, the seller gets the premium and the
minority shareholders bear the risk. The power to manage the corporation might
Id.
Bebchuk, supra note 18, at 957.
605 Ronen, supra note 33, at 295.
606 Bebchuk, supra note 18, at 959.
607 Id, at 971.
603

604
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lead to self-dealing.608 Therefore, I believe it is necessary to introduce more
regulations on self-dealing, rather than deterring the shift of controls.
It is not easy to ascertain whether a seller is a looter. Laws that prevent
looting and maximize the penalties on looters are better than laws that limits the
transfer of control.609 Others say that looters must be penalized. Many looters repeat
this act several times and the only way to prevent looting is by preventing them
from taking control.610
Minority shareholders have a passive investment.611 Majority shareholders
do manage the corporation, so they enjoy the value of the power to control the
corporation.612 There is a market for investment and a market for control.613
It is important to include the minority shareholder in the sale of controlling
shares to distribute the risk of looting among all shareholders. This rule will not
deter beneficial sales and will not encourage harmful sales either. Minority
shareholders must be provided with full disclosure before voting on the proposed
sale. Any dissenting shareholder may exercise the Appraisal Right to exit the
corporation at a fair price.
Bebchuk decided that the superiority of the MR or the MBR depends on the
character of the purchaser in terms his managerial skills and the extraction of
private benefits of control. The Market Rule is better if the new controller is similar
Hazen, supra note 12, at 263.
Easterbrook & Fischel, supra note 6, at 719.
610 Elhauge, supra note 49, at 1491.
611 Hazen, supra note 12, at 263-264.
612 Letts, supra note 49, at 639.
613 Manne, Some Theoretical Aspects of Share Voting, 64 COLUM. L. REV.1427, 1430
(1964).
608

609
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to the seller in private benefits of control.614 However, if the new controller intends
to extract private benefits, the Mandatory Bid Rule is superior. I believe that the
Voting Rule can benefit from this analysis.
The intention of the purchaser to extract private benefits of the control is
subject to the vote of the shareholder. At this level, all shareholders bear the risk of
the potential buyer equally. The character of the buyer and his intentions
determines whether the transaction will succeed or fail.
If the transaction is approved, the controlling shareholder receives the full
premium. The minority shareholders do not share in this premium.615 Minority
shareholders benefit from new and theoretically better management of the
corporation.
The Voting Rule decreases the risk associated with a sale of control. The
diversion of a corporate business opportunity may take place when a controller
rejects a previous offer to sell corporate assets or to affect a merger, but instead the
controlling shareholder sells the controlling shares.616 In the Market Rule, minority
shareholders could proportionally share the accrued profits in the sale of assets and
merger. Instead this profit is diverted solely to the controlling shareholder in the

Bebchuk, supra note 18, at 960.
Although the purchaser may fail in managing the corporation, the paid premium
over the value of the stock gives an indication that the corporation will make profits
to pay back the premium. See Levmore, supra note 65, at 1062.
616 There are mixed decisions on this type of case. Some courts have found the
controller liable, others did not. Brown v. Halbert, 271 Cal. App. 2d 252, 76 Cal. Rptr.
781 (1969) (Liable); Commw. Title Ins. & Trust Co. v. Seltzer, 227 Pa. 410, 70 Atl. 77,
136 Am; Tryon v. Smith, 191 Or 172, 229 P. 2d 251 (1951) (No liability).
614

615
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sales transaction.617 Under the Voting Rule, the controller would be obligated to
disclose such previous offers to the shareholders. The extraction of private benefits
of ongoing profits can be limited by adopting certain standards that requires
impartial procedures and substantial judicial review. As long as the controlling
shareholder is prohibited from extracting private benefits of control, minority
shareholders will benefit from the increase value right after the sale.618
There is a problem with requiring the approval of minority shareholders for
the transfer of control. Even if the transfer would be beneficial to all shareholders,
the requirement of approval may engender bargain strategies over the distribution
of the profits of the transfer.619 Shareholders could vote against a beneficial control
transaction merely to extort some kind of concession from the seller or buyer.
Nonetheless, this would be comparatively less harmful than the disadvantages of the
other theories. Moreover, the law could regulate this matter according to the
disclosure system in a way that prohibits a bargaining system.

Minority Shareholder Vote
The amount of power shareholders should hold has been the center of debate
among a number of respected scholars. Laucian A. Bebchuk conducted an empirical
Elhauge, supra note 49, at 1475: He argues against the liability of the seller in the
case of diversion of the corporate opportunity. Such as in the sale of assets and
mergers, because the seller would not approve the sale of assets or the merger
without receiving a premium similar to the premium that he would receive in the
sale of controls. It is hard to identify the situation where the seller must be held
liable. See Overkill, supra note 592.
618 Ronald J. Gilson & Jeffrey N. Gordon, Controlling Controlling Shareholders 152 U.
PA. L. REV. 785, 795 (2003).
619 Elhauge, supra note 49, at 1490.
617
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study assessing the distribution of power between the board of directors and
shareholders.620 He argues that the existing power of shareholders, to veto major
transactions, is insufficient and proposes a system allowing shareholders to amend
governance arrangements.621 Bubchuck argues that shareholder power to intervene
in business decisions would help arrange governance issues.622 He proposes to
allow shareholders to initiate changes of mergers and acquisitions transactions
where the board would be required to assume actions, such as approving tender
offers.623 He supports his claim showing boards of directors have been resisting
reform that would provide better profits for investors.624 Bubchuk contends that the
corporate law should distance itself from the notion of “purely representative
democracy” and give shareholders greater power to allow them to have influence on
the board.625 He assumes that by letting shareholders intervene in corporate
decisions, corporate governance would be affected positively and increase the value
with limited cost.626
There are other calls for a state or federal intervention to increase
shareholder power.627 The argument is that shareholders should have ultimate
power over corporate decisions of incorporation. Other scholars oppose this notion,
Lucian A. Bebchuk, The Case for Increasing Shareholder Power, 118 HARV. L. REV.
833 (Jan. 2005). All these arguments are based on dispersed ownership.
621 Bebchuk, supra note 620.
622 Id.
623 Id.
624 Id. at 852-856.
625 Id. at 850.
626 Id. at 880.
627 Lucian A. Bebchuk, Federal Intervention to Enhance Shareholder Choice 87 VA. L.
REV. 993 (2001) 93; Lucian Arye Bebchuk & Allen Ferrell, A New Approach to
Takeover Law and Regulatory Competition, 87 VA. L. REV. 111 (2001).
620
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arguing that the problem in shareholder voting is “the collective action and rational
apathy” along with the assumption that shareholders would rather not vote.628
Furthermore, uninformed shareholders would tend to vote with the management
resolution.629
Bebchuk believes that increasing shareholder power to make decisions would
develop the governance of the corporation. Though shareholders may not always be
equipped to make certain decisions for the corporation, it would urge corporations
to assume comparable governance arrangements.630
In public corporations, usually the board of directors has the authority to
make business decisions, because shareholders lack the information to make such
decisions.631 Nonetheless, Bebchuk suggests that shareholders should have the
power to make major business decisions, such as selling the corporation.632 He
supports his argument by saying, “[T]he choice is not between imperfect decision
making by shareholders and a mechanism generating perfect decisions. The choice
is between giving shareholders power to influence the rules of the game and
maintaining boards’ indefinite control over these rules.”633

See Stephen J. Choi & Andrew T. Guzman, Choice and Federal Intervention in
Corporate Law, 87 VA. L. REV. 961 (2001).
629 Id.
630 Lucian A. Bebchuk, Letting Shareholders Set the Rules, 119 HARV. L. REV. 1784
(2006) available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=891823(last visited
November 11, 2015).
631 Id.
632 Bebchuk, supra note 630, at 11.; see also Bebchuk, supra note 620, at 892-907.
633 Bebchuk, supra note 630, at 19.
628
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Leo E. Strine, Jr. opposes Bebchuk. He believes a manager should direct the
business of the corporation with certain limitations where the shareholder role
emerges, such as in merger transactions.634 The empowerment of the central
management is very important. It allows the managers to react promptly and
effectively to new developments and opportunities.635 Although some managers
make bad decisions, and others misuse their power, traditionalists differentiate
between bad outcome decisions and bad faith decisions. They oppose impeding the
management with regulatory requirements.636
Strine, in analyzing this issue explores two models for the purpose of the
corporation: the Property Model and the Entity Model.637 Under the Property Model,
the shareholders of the company are considered owners of the company and the
company attempts to maximize their wealth.638 It gives shareholders the ultimate
power to approve or reject any bid to acquire the shares of the corporation. The
director negotiates the best deal to maximize shareholder wealth.639 Since the goal
is to maximize the wealth of the shareholders, the directors must advance the
interest of the shareholders.640 Under the Entity Model, the board of directors has a

Leo E. Strine, Jr., Towards a True Corporate Republic- A Traditionalist Response to
Bebchuk's Solution for Improving Corporate America, 119 HARV. L. REV. 1759, 17621764 (2006).
635 Id.
636 Id.
637 William T. Allen et al., The Great Takeover Debate: A Meditation on Bridging the
Conceptual Divide, 69 U. CHI. L. REV. 1067 (2002).
638 Leo E. Strine Jr., The Social Responsibility of Boards of Directors and Stockholders
in Charge of Control Transactions- Is There Any 'There' There?, 75 CAL. L. REV. 1169,
1170 (2002).
639 Allen et al., supra note 637, at 1069-1082.
640 Id.
634
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duty toward the corporation, rather than its shareholders. This model perceives the
corporation as a societal institution with broader goals and responsibilities other
than merely maximizing shareholder equity.641 The directors have the right to make
good faith decisions.642 In addition to the shareholders, other constituencies that are
vital for the operation of the corporation, such as employees, communities, and
creditors, are entitled to a consideration by the directors.643
According to Leo Strine, one of the advantages of Delaware law is that it
combines the two models. Delaware courts have not made a clear choice of the two
models.644 He asserts that any increase of shareholder rights should be focused
primarily on their power to change the directors on the board. Strine sees this as a
reflection of the representative democracies where shareholders can override
decisions made by the directors and can appoint a new board of directors.645
There are other arguments that challenge the increase in power of
shareholder voting. Shareholders are likely to receive imperfect information.646
However, management normally has access to information that is not public

Strine, supra note 638, at 1171.
Allen et al., supra note 637, at 1069-1082.
643 Id.
644 Id. at 1071-1082; see also Leo E. Strine, Jr., The Professorial Bear Hug- The ESB
Proposal as a Conscious Effort to Make the Delaware Courts Confront the Basic 'Just
Say No' Question, 55 STAN. L. REV. 863, 881-883, (2002). “In several American states,
legislation adopts the entity model of the corporation, by giving directors explicit
authority to deny stockholders the opportunity to accept a tender offer. By contrast,
the Delaware General Assembly has taken a more ambivalent approach, which has
permitted talented advocates and scholars to argue both sides of the issue
persuasively.”
645 Strine, supra note 634.
646 Bebchuk, supra note 620, at 880.
641
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information.647 Shareholder intervention might compromise corporate strategy and
be inconsistent with other business judgments management has made.648
Shareholders could also have short-term vision and special interests.649
Jeffrey N. Gordon opposes shareholder voting, because it would reduce
shareholder wealth, which is why shareholders delegate their power to the
management.650 He claims shareholder voting would increase private wealth at the
cost of the common wealth.651 He further argues that expanding shareholder power
over corporate decisions would produce other social choice problems.652
Shareholders delegate business decisions to management because they are
concerned with the final results of the business judgments. They are not well
informed of the business situation where the corporation operates and they are not
interested in sifting through enormous amount of information to make wise
business judgments.653 Gordon argues that delegating to the management avoids
damaging effects and the inconsistency of resolutions adopted by shareholder
initiative votes.654
Under the Voting Rule, shareholders should take responsibility and bare
some of the risk in the sale of controls in a way that balances then benefits between
controlling and non-controlling shareholders. The acquisition of a controlling block
647Id.

at 881.
at 882.
649Id. at 883.
650 Jeffrey N. Gordon, Shareholder Initiative- An Informal Social Choice and Game
Theoretic Approach, (ECGI - Law Working Paper No. 93/2008 Feb. 2008).
651 Id.
652 Id.
653 Id. at 353-357.
654 Id. at 363.
648Id.

152

might change the nature and the strategy of the company, the allocation of its assets,
and the position of all its shareholders.655 The share value of minority shareholders
is lower than the premium price paid for controlling blocks.656 Minority
shareholders would have something to say about this, especially since the controller
appoints most of the board members.
Corporation management is not under the scope of the Voting Rule. The
Voting Rule merely gives minority shareholders the right to vote on the very specific
issue of the sale of controlling blocks of shares.
The Voting Rule would deter controlling shareholders from self-dealing. The
selling controller is required to disclose all previous offers whether from the current
bidder or previous bidders.
The concerns regarding the increase of shareholder power are invalid, the
minority shareholders will usually approve the sale. The concern regarding
uninformed or misinformed minority shareholders is negated with the full
disclosure duty. Additionally, giving the shareholders the right to decide upon the
sale of controls would not impair the coherence of the corporate strategy as the
strategy is subject to modification by the purchaser.
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TAKEOVERS 75.
656 Bebchuk, supra note 630, at 21.
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Is the Shareholder Vote Necessary or Sufficient?
The shareholder vote should be subject to the scrutiny of the court. Bebchuk
argues that the vote is necessary sufficient unto itself.657
In the Voting Rule, minority shareholders vote on the sale without the
involvement of the controlling shareholders. This restriction prevents bias by the
controlling shareholders. The vote is based on full disclosure by the board regarding
the sale and the buyer. Whether the duty of full disclosure by the controller was
fulfilled would be subject to review by the court.658 In other words, the minority
Lucian A. Bebchuk & Oliver Hart, Takeover Bids vs. Proxy Fights in Contests for
Corporate Control, (Harvard Law School Discussion Paper No. 336 Oct. 2001) at 2327: Bebchuk contends that making shareholder approval necessary to make a bid
would reduce the pressure-to-tender problem. Which means that the shareholder
can reject the acquisition offer with no concern for the consequences if the
acquisition takes place. Making shareholder approval mandatory for the completion
of the acquisition would reduce the problem of free-riding, as the consenting
shareholders will be obliged to tender. Bebchuk proposes for the US to make the
shareholder vote necessary for the transfer of control, and require the bidder to get
the shareholder approval. Yet if the bidder fails, the acquired shares would lack
voting power.
658 Here are some examples of shareholder votes in different transactions. In
Delaware Chancery, the court in re MFW Shareholders Litigation decided to review
the business judgment rule, the merger transaction that is negotiated by an
independent special negotiating committee, and approved by the majority of the
minority shareholders. The plaintiff is required to prove that there is bad faith in the
deal. This allows minority shareholders to sue when controller exceeds his limit. See
http://courts.delaware.gov/opinions/download.aspx?ID=189940 (last visited
November 11, 2015); see also Richard A. Booth, Majority-of-the-Minority Voting and
Fairness in Freezeout Mergers, 6 (Villanova Law/Public Policy Research Paper No.
2014-1004 Jan. 16, 2014).
In this case, the independent special negotiating committee’s purpose is to assure
fair dealing and the majority of the minority vote must ratify the proposal and
assure the price satisfies the median price. When there is no independent special
negotiating committee, the controlling shareholder must prove the fairness of the
deal.658 See e.g., Smith v. Van Gorkom, 488 A.2d 858, 874 (Del. 1985).
In fact, there are some benefits of such devices. For example, the independent
special negotiating committee protects the business judgment rule when there are
no coercive tactics. Also, the majority of the minority vote assures the job of the
657
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special negotiating committee and incentivizes the special negotiating committee to
set the right price for the acquisition to satisfy the controller and the minority
shareholders. The vote in this scenario matters, as it allows minority shareholders
to express their opinion and decide whether the acquisition is good for the company
or not. Booth states, “The purpose of the stockholder vote is not merely to ratify the
deal, but rather to verify that the deal is good enough to satisfy at least half of the
minority.”
In another case, the Delaware court in re John Q. Hammons Hotels Inc.
Shareholder Litigation held that in the sale of controls, once there is an independent
special committee, and a non-waivable majority of the minority shareholders
approval requirement, the transactions will be reviewed by the business judgment
rule, not the entire fairness rule. In this case, the founder and the controller of the
hotel decided to sell his interests. The board of directors accordingly established an
independent special committee to assess the offers, and external financial
counselors and independent legal advisers supervised it. The controller declined to
cooperate with a number of bidders and began to negotiate with a third party
regarding his shares. The special committee negotiated with the third party in a
separate occasion regarding the shares of the minority shareholders. The controller
and the minority shareholders received unequal consideration. The controller
received small equity interests in the surviving entity, preferred interests, one of the
target’s premier hotel properties, and other contractual rights. The minority
shareholders received twenty-four dollars per share in cash. The special committee
did not waive the majority of the minority shareholder approval condition. The
court ruled that the two different considerations were justified, as the controller
was not standing on both sides of the transaction, and he was negotiating with a
party that he had no prior relationship with. The court also held that the merger was
subject to a business judgment review provided there was an independent special
committee and a non-waivable vote of the majority of the minority shareholders.
The special committee, in this case, failed to fulfill the second condition as the voting
of the majority of the minority was waivable. See In re John Q. Hammons Hotels Inc.
Shareholder Litigation, No. 758-CC, Del. Ch. (2011), available at
https://www.cornerstone.com/getattachment/Publications/Case-Studies/In-reJohn-Q-Hammons-Hotels-Inc-Shareholder-Litiga/JQH_Shareholder_Litigation_Del_Ch-_Ct-_1_14_11.pdf.html (last visited November 11, 2015). In Delaware the
shareholder vote is necessary to carry on the transaction, but is not sufficient. That
means the court can scrutinize the transaction and the shareholder vote based on
the business judgment rule, after it is voted on by shareholders.
Based on the foregoing examples, to assure fair dealing, the deal must be under
the condition of the majority of the minority approval, provided they are fully
informed. Therefore, under the Voting Rule, the shareholder vote would be subject
to court scrutiny to assure that the shareholders were fully informed by the selling
controller. The board may take more steps to assure transparency by establishing
an independent committee to review the bidding offers, which can prepare a
memorandum for the shareholders explaining the committee’s standpoint on the
sale to help shareholders in making decisions on the transaction. Nonetheless, a
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shareholder vote is necessary, but not sufficient, since the court would have the
power to review the vote.

majority of the minority vote would still be necessary for the transaction, but not
sufficient to prevent the judicial review.
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Conclusion
In this dissertation I tackled the issue of protection of minority shareholders
in the acquisition of controlling shares in Kuwait. I found that the current theories
regulating this issue lack the balance between two important ends, the protection of
minority shareholders and the facilitation of controlling shares transfers. Therefore,
I propose another method that balances these two ends. Transplanting developed
legal rules to Kuwait to improve certain deficiencies was not an excellent idea. The
Mandatory Bid Rule is ill suited to the uniqueness of the Kuwaiti business market. In
fact, many issues have arisen after the adoption of the transplanted rule, which
caused many companies to withdraw from the Stock Exchange Market in Kuwait.
Furthermore, I clarify the reason behind the success of the Mandatory Bid Rule and
the Market Rule in other jurisdictions, such as the United Kingdom, European Union,
and the United States of America, while it failed in the application in Kuwait.
Therefore, I conclude that evolving our own legal system would be more efficient
than importing a foreign legal rule. The Voting Rule gives minority shareholders the
right to vote on the sale of corporate control. The controlling shareholder is
required to provide full disclosure of the transaction. If a controller violates this
duty, he is obligated to share the premium with the minority shareholders. The
Voting Rule provides minority shareholders with the opportunity to be included in a
decision that fundamentally changes the management of the corporation. This gives
minority shareholders fair treatment. This methodology distributes the risk among
all shareholders of the company.
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