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Abstract 

 
Over the last two decades, the state-owned or state invested enterprises (SOEs) of 

emerging economies like China and India have significantly increased their 

participation in cross border trade and investment activities. This competition has 

inevitably led to more legal disputes over both the SOEs’ cross-border activities and 

their domestic activities that have potential cross-border effects. There are two 

recurring themes in these legal disputes: one concerns the legality of government 

subsidies to SOEs, and another concerns whether SOEs’ activities are in essence 

governmental activities. The “public body” issue under the World Trade Organization 

(WTO) rules on subsidies and countervailing measures represents the latter type of 

concern. Specifically, the “public body” issue asks whether SOEs’ activities are 

“public body” activities or “private body” activities. This question is situated in a 

legal context in which “public body” activities are subject to the same level of legal 

obligation as government’s activities, while “private body” activities are subject to a 

less stringent rule. This gives rise to the research question of this dissertation: how 

should we understand and analyze the nature of SOEs’ activities in the legal context 

of the WTO? 

My dissertation tackles this research question through an interdisciplinary and 

empirical study of SOEs. Specifically, this study explores the literature on SOEs in 

legal studies and political economy studies, followed by a case study of China’s SOEs. 

In Chapters 1 and 2, the dissertation surveys the existing WTO jurisprudence and 

legal literature concerning the “public body” issue. It argues that existing legal 



 

 iii 

approaches, including the WTO Appellate Body’s governmental authority approach, 

are problematic due to an inadequacy of theoretical support and inability to solve 

practical problems.  

In Chapter 3, this dissertation applies the Varieties of Capitalism (VoC) approach 

from political economy to understand SOE activities under a comparative institutional 

framework. Under this framework, I presume that SOEs, similar to other types of 

firms in other market economies, face multiple coordinating institutions—including 

market, hierarchies, networks and governmental intervention—in their interactions 

with other actors, including employees, suppliers, clients, stakeholders, trade union 

and governments. The nature of the coordinating institution(s) they rely upon forms 

their incentive structures. Based upon this theoretical foundation, I argue that the 

coordinating institution(s) defines the nature of SOE activities. Chapter 3 then 

contains a case study of Chinese SOEs under this framework. In 2014, through 

interviewing managers of SOEs across four sectors: steel, petroleum, commercial 

banking, and electricity, and reviewing archival documents of the government agency 

that performs the shareholder function in SOEs, I have gathered first-hand updated 

information on Chinese SOEs. This research also relies upon recent studies by 

scholars in political economy and comparative corporate governance. Based upon the 

case study, I discovered that Chinese SOEs face distinctive coordinating institutions 

with respect to different types of activities.  

This dissertation builds a bridge between the current understanding of the WTO 

rules and the novel understanding of SOE activities under the comparative 
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institutional framework. In Chapter 4, I explore the political economy dimension of 

the “public body” issue, and I argue that the “public body” issue represents a debate 

among varieties of market economies. Chapter 5 responds to the legal aspect of the 

“public body” issue, and proposes an institutional context based approach. Under this 

approach, I argue that an SOE activity is a “public body” activity if it is partially or 

wholly driven by intrinsic governmental policy consideration. The domestic 

coordinating institution(s) underlying that activity forms the evidence. I summarize 

what types of SOE activities are “public body” or “private body” activities, taking 

Chinese SOEs as examples. 

In summary, the central thesis of the dissertation is that the nature of SOEs 

activities can be dynamic and heterogeneous within one SOE and across SOEs, and it 

is the coordinating institution underlying a particular activity that defines the nature 

of the activity. On this basis, I recommend that domestic and international 

adjudicators should examine the institutional context of a particular type of SOE 

activity in order to determine its legal nature. Further research could be undertaken to 

apply this understanding in other legal context besides the WTO rules, and in case 

studies of other countries’ SOEs. 

Keywords: State-owned Enterprise (SOE), international trade law, WTO, Variety of 

Capitalism approach, and public body issue. 
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Introduction 

In this dissertation, state-owned enterprises, or SOEs, refer to a type of enterprise 

of which a government (federal, state, central, or local) owns either majority or 

minority equity.1 In different parts of the world, this type of enterprise has distinct 

names, for instance: government corporations in the United States, government 

business enterprises in Australia and Canada, government-linked companies in 

Singapore, public enterprises in European countries, public sector undertakings in 

India, and state-owned enterprises in China. Each country has its own law, regulation 

or guidelines about the establishment, function and operation of SOEs. The term 

“SOE” in this dissertation includes all enterprises that fall within the definition above, 

despite their diverse names, nationalities, legal formalities and specific functions. 

                                                
1 This definition draws inferences from OECD’s 2015 Guidelines to SOEs Governance, 
which states that “[c]ountries differ with respect to the range of institutions that they consider 
as state-owned enterprises. For the purpose of the Guidelines, any corporate entity recognized 
by national law as an enterprise, and in which the state exercises ownership, should be 
considered as an SOE. This includes joint stock companies, limited liability companies and 
partnerships limited by shares. Moreover, statutory corporations, with their legal personality 
established through specific legislation, should be considered as SOEs if their purpose and 
activities, or parts of their activities, are of a largely economic nature.” Organisation for 
Economic Co-operation and Development (OECD), OECD Guidelines on Corporate 
Governance of State-Owned Enterprises, 14, (2015). Compared to this definition, mine 
emphasizes a state’s right to own majority or minority equity shares of the enterprise. 

I also refer to the definition of “state capitalism” by Musacchio and Lazzarini, which they 
define as “the widespread influence of the government in the economy, either by owning 
majority or minority equity positions in companies or by providing subsidized credit and/or 
other privileges to private companies.” ALDO MUSACCHIO & SERGIO G. LAZZARINI, 
REINVENTING STATE CAPITALISM: LEVIATHAN IN BUSINESS, BRAZIL AND BEYOND 2 (2014). 
This concept is broader than that of SOEs. SOEs however, are an important indicator of state 
capitalism. 
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Moreover, the term SOE encompasses both state-owned banks and state-owned 

enterprises that are in sectors other than banking. However, I analyze state-owned 

commercial banks (SOCBs) and SOEs separately in some parts of this dissertation. In 

this context, the term “SOE” has a narrower scope and only refers to state-owned 

enterprises that are not in the banking sector. 

Recent years witness a phenomenon of increased legal issues and rules on SOEs 

in international economic law.2 In international investment law, a jurisdictional issue 

is whether SOEs have legal standing to challenge a foreign government as a private 

investor under an investment treaty and the ICSID Convention.3 A substantive issue 

is under what circumstance an SOE act can be attributable to its government in a 

state-investor dispute.4 In newly negotiated regional trade and investment agreements, 

for example the Comprehensive and Progressive Trans-Pacific Partnership 

                                                
2 International economic law refers to a broad range of laws, which could include economic 
transactions, government regulation of economic matters, and related legal relations, such as 
litigation and international institutions for economic relations. John H. Jackson, Global 
Economics and International Economic Law, 1 J. INT. ECON. LAW 1, 8 (1998). In this 
dissertation, the term international economic law mainly refers to two specific bodies of law, 
namely international trade law prescribed in the WTO agreements, regional and bilateral 
trade agreements, and international investment law reflected in regional or bilateral 
investment agreements. 
3 Paul Michael Blyschak, State-Owned Enterprises in International Investment, 31 ICSID 
Rev. 5–11 (2016). The issue of SOE legal standings, under the ICSID Convention Article 25, 
hinges on whether the SOE in consideration discharges an essentially governmental function, 
the “Broches test. ” See the elaboration of this test in CSOB v. Slovak Republic, ICSID Case 
No. ARB/97/4, Decision on Jurisdiction, (May 24, 1999).  
4  Ji Li, State-Owned Enterprises in the Current Regime of Investor-State Arbitration,  in THE 
ROLE OF THE STATE IN INVESTOR-STATE ARBITRATION (2014). As Li noted, the tribunals 
focused on state control, a loosely defined concept. Because of this definition, the test 
requires a fact-intensive case-by-case analysis.   
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Agreement (CPTPP), there is a new approach to SOE regulation.5 In the multilateral 

trade law system governed by the WTO, an issue is whether SOEs must be treated as 

government-like entities, described as “public body,” or private company-like 

entities, defined as “private body.”6 

This phenomenon occurs against the backdrop of SOEs’ reemergence7 in both 

domestic and international competition in trade and investment.8 One indicator is 

their rankings on the list of the Fortune Global 500 Largest Companies. From 2003 to 

                                                
5 The Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP) is a 
free- trade agreement involving 11 countries in the Pacific region, including New Zealand, 
Australia, Brunei Darussalam, Canada, Chile, Japan, Malaysia, Mexico, Peru, Singapore, and 
Vietnam. The United States was originally a party to the negotiation of its predecessor 
agreement, the Trans-Pacific Partnership (TPP), but the Trump Administration withdrew 
from the agreement. CPTPP kept most of the original text of TPP. See a critique of the 
chapter on SOEs in TPP in Ines Willemyns, Disciplines on State-Owned Enterprises in 
International Economic Law: Are We Moving in the Right Direction?, J. Int. Econ. Law 657–
680 (2016). 

 
6 Ru Ding, “Public Body” or Not: Chinese State-Owned Enterprise, 48 J. World Trade 167–
189 (2014). 
7 The emergence of SOEs as a type of economic instrument is not a new phenomenon. The 
first emergence of SOEs was between 1900-1929. During and after World War I and the 
Great Depression, governments were forced to bail out enterprises and took their ownership. 
The second phase of “state as entrepreneurs” was from 1930-1989. During and after World 
War II, in both socialist and non-socialist countries, there was a pro-SOE view that 
considered SOEs necessary solutions for coordination problems and market failures. SOEs 
fell from 1980-1999, after the two oil shocks in the 1970s and the fall of the Soviet Union. 
The SOE privatization movement started then. The current SOE reemergence was a result of 
the process of reform and learning during the privatization reform. Different from traditional 
SOEs, SOEs today have not only reformed their ownership structures but also improved their 
management strategies. The general trend is that the state plays a minority shareholder role, 
leaving management to professional managers while still able to receive profits returns. 
ALDO MUSACCHIO & SERGIO G. LAZZARINI, REINVENTING STATE CAPITALISM: LEVIATHAN 
IN BUSINESS, BRAZIL AND BEYOND 24–52 (2014). 
8 See analysis on SOEs’ impact on trade, in Przemyslaw Kowalski, et al., State-Owned 
Enterprises: Trade Effects and Policy Implications (2013); See data on SOEs’ investment in 
Foreign Direct Investments from Emerging Markets (Karl P. Sauvant, et al., eds. 2010).  
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2014, Chinese companies on the list increased from 11 to 95, while U.S. companies 

decreased from 192 to 128 and Japanese companies from 88 to 57. Among the 95 

Chinese companies, 77 were SOEs, which were defined by the list provider as more 

than 50% owned by state share. There were no Indian companies in 2003, and in 

2014, there were eight, of which five were SOEs.9 Although China leads this wave, 

other countries have explicitly embraced SOE-type enterprises as economic 

instruments for development or maintaining competitiveness. Among these countries 

are India, Brazil, Singapore, and Norway. 10 

SOEs’ growing presence in the international market has inevitably led to more 

friction with their competitors, including other SOEs and non-SOEs. Since SOEs 

have governmental backgrounds, competitions at an enterprise level are often 

perceived as competitions of sovereign states. In challenges against SOE activities, 

there have been two reoccurring themes. One is that government tends to provide 

SOEs with competitive advantages through either direct subsidies or policy 

preferences, which is unfair to non-SOEs and distorts a free-market competition 

environment. Another is that, due to their government connections, SOEs may be 

driven by non-commercial considerations, including predatory strategies against their 

                                                
9 Data generated based on analysis of Fortune Global 500 archives from 2003-2014, 
http://fortune.com/global500/2014/.  

 
10 See analysis on India, Brazil and Singapore in OCED, State-owned Enterprises in the 
Development Process (2015).  

See Norway’s state capitalism in Norway: The rich cousin, THE ECONOMIST, Feb. 2, 2013, 
http://www.economist.com/news/special-report/21570842-oil-makes-norway-different-rest-
region-only-up-point-rich (last visited Feb 25, 2017). 



 

 5 

competitors for achieving a country’s political agenda, which raises national security 

concerns in other countries.  

The “public body” issue in WTO law is a new legal issue concerning SOEs in 

international economic law that arose against this background. This issue is 

essentially about whether, under the WTO legal system, SOE activities must be 

considered governmental, and consequently bear the legal obligations of a 

government.  

Two sets of inquires underlie this issue. One is what the law requires. The 

questions under this inquiry include how adjudicators must interpret the term “public 

body” considering the legal text, legal context, and a broader context of policy 

considerations. The second is what the facts are. Since the issue arose due to SOE 

activities, there must exist a solid understanding of the nature of SOEs and a 

comprehensive knowledge of their operations. To answer the “public body” issue, 

one must apply the interpretation of law to the facts regarding SOEs. This application 

represents this dissertation’s underlying logic.  

Chapters I and II and Part II of Chapter V are my analysis of the law. Chapter I is 

an overview of basic information on this topic and lays out the landscape of existing 

legal approaches. Chapter II is a structured critique of the WTO Appellate Body’s 

legal approach to the “public body” issue, which is part of the WTO jurisprudence. 

Here, I identify the remaining ambiguities, gaps and questions regarding the “public 

body” issue. Part II of Chapter V is my proposal of a conceptual map to understand 
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the underlying policy considerations of the term “public body” and its related legal 

context. 

Chapter III is my analysis of the facts on SOEs and presents a novel theoretical 

and analytical framework to understand their nature. It is what I refer to as a 

comparative institutional approach. Further, I elaborate the framework based on 

theories of institutional economics and comparative capitalism studies. Moreover, I 

use Chinese SOEs as a case study to explain how to apply the framework to analyze 

fundamental facts. Chapter III’s methodology is inter-disciplinary and empirical. 

Following previous scholars’ efforts to explore the inter-disciplinary nature of this 

area of law,11 I incorporate the most updated theories and facts in economics and 

political economy relating to SOEs, to facilitate our understanding of the international 

legal issues. Specifically, it applies the theoretical and analytical framework under the 

Variety of Capitalism (VoC) theory. 

Chapter IV, and Parts III and IV of Chapter V are the applications. They are, 

however, of different natures. Chapter IV is an application of the comparative 

                                                
11 See examples of this literature in Richard Diamond, Economic Foundations of 
Countervailing Duty Law, 29 VA. J. INT. LAW 767–812 (1989); Jackson, supra note 2; Gene 
M. Grossman & Petros C. Mavroidis, US – Lead and Bismuth II: United States – Imposition 
of Countervailing Duties on Certain Hot-Rolled Lead and Bismuth Carbon Steel Products 
Originating in the United Kingdom: Here Today, Gone Tomorrow? Privatization and the 
Injury Caused by Non-Recurring Subsidies, 2 WORLD TRADE REV. 170–200 (2003); Alan 
Sykes, The Economics of WTO Rules on Subsidies and Countervailing Measures,  LAW 
ECON. WORK. PAP. (2003), http://chicagounbound.uchicago.edu/law_and_economics/516; 
Richard Diamond, Privatization and The Definition of Subsidy: A Critical Study of Appellate 
Body Texturalism, 11 J. INT. ECON. LAW 649–678 (2008); Thomas J. Prusa & Edwin 
Vermulst, United States – Definitive Anti-Dumping and Countervailing Duties on Certain 
Products from China: Passing the Buck on Pass-Through, 12 WORLD TRADE REV. 197–234 
(2013); MICHAEL J. TREBILCOCK & MARIANA MOTA PRADO, ADVANCED INTRODUCTION TO 
LAW AND DEVELOPMENT (2014).  
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institutional approach to understanding SOEs through the facts in “public body” legal 

disputes. It demonstrates the underlying international political economy 

underpinnings of this issue under the VoC framework. Chapter V is the application of 

the understanding of the relevant law on the term “public body” to the facts on SOEs. 

Here, I respond directly to the remaining legal questions identified in Chapter II. 

This dissertation has two main conclusions. First, SOE-related legal issues in 

international institutions, like the “public body” issue in the WTO, should be 

understood and analyzed as an issue among varieties of market economies, rather 

than an issue as developed versus developing countries, or market economy countries 

versus non-market economy countries. Second, in analyzing the “public body” issue 

in the WTO, international and domestic adjudicators, in their legal analyses, should 

examine the specific domestic institutional context regarding the SOE activities under 

concern. I argue, based on these two conclusions, that such a comparative 

institutional approach to resolve international SOE-related issues can promote a 

consensus-building process and a balanced approach among all countries
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Chapter I The “Public Body” Issue and Current Legal Approaches 

 
I. Introduction 

This chapter lays out the landscape of the existing understanding and legal 

approaches to the “public body” issue. Part II introduces the background of the 

“public body” issue and consists of three sections. Section 2.1 introduces the broader 

institutional context of the legal issue, including the functions of the WTO and the 

sources of WTO law, with a particular focus on the rules on subsidies and 

countervailing measures. Section 2.2 elaborates what the “public body” issue is, 

under what factual scenario it may arise, and why it matters to countries’ economic 

and political interests. Section 2.3 briefly describes the four disputes where the 

“public body” issue is contested, and their current statuses. Part III systematically 

introduces and analyzes the three existing categories of legal approaches to the 

“public body” issue; namely, the governmental control approach, the governmental 

function approach, and the governmental authority approach. Part III has three 

sections that critically analyze these three approaches and their underlying legal 

foundations respectively. Part IV concludes this chapter.  

II. Background: What is the Public Body Issue in the WTO 

2.1 WTO, SCM Agreement and the Definition of Subsidy 

The World Trade Organization, established January 1, 1995, is a major 

intergovernmental organization consisting of 164 Members.1,2 The WTO mainly 

                                                
1 World Trade Organization, Understanding the WTO: Members and Observers, 
https://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm.  
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contributes to the global governance of cross-border trade-related activities.3 The 

primary functions of the WTO include facilitating the implementation of WTO 

agreements and settling disputes arising under those agreements.4 The Marrakesh 

Agreement on Establishing the World Trade Organization (“The Marrakesh 

Agreement”)5 specifies these WTO agreements in its Annexes 1, 2, and 3, which are 

binding on all the WTO Members.6 These WTO agreements are the principal source 

of WTO law.7 WTO law, as part of public international law, can be regarded as “a set 

of techniques for addressing the huge collective action problems presented by the co-

existence of nearly 200 sovereign states” in their cross-border trade-related activities.8  

Among the WTO agreements there is the Agreement on Subsidies and 

Countervailing Measures (“SCM Agreement”)9 that governs subsidies and 

                                                                                                                                      
2 PETER VAN DEN BOSSCHE & WERNER ZDOUC, THE LAW AND POLICY OF THE WORLD 
TRADE ORGANIZATION: TEXT, CASES AND MATERIALS 74 (3rd ed. 2013).  
3 Andrew Mitchell & Elizabeth Sheargold, Global Governance: The World Trade 
Organization’s Contribution, 46 ALTA. L. REV. 1061 (2009), 
http://scholarship.law.georgetown.edu/facpub/386. 
4 Other functions of the WTO include: negotiations on trade matters; trade policy review; 
cooperation with other organizations and technical assistance to developing countries. 
BOSSCHE & ZDOUC, supra note 2, at 84.  
5 Marrakesh Agreement Establishing the World Trade Organization, Apr. 15, 1994, 1867 
U.N.T.S. 154 [hereinafter Marrakesh Agreement]. 
6 “The agreements and associated legal instruments included in Annexes 1, 2 and 3 
(hereinafter referred to as ‘Multilateral Trade Agreements’) are integral parts of this 
Agreement, binding on all Members.” Article II.2, Marrakesh Agreement. 
7 BOSSCHE AND ZDOUC, supra note 2, at 40. 
8 JAMES CRAWFORD, BROWNLIE’S PRINCIPLES OF PUBLIC INTERNATIONAL LAW 19 (8th ed. 
2012). 
9 Agreement on Subsidies and Countervailing Measures, Apr. 15, 1994, Marrakesh 
Agreement Establishing the World Trade Organization, Annex 1A, The Legal Texts: The 



Chapter I 

 10 

countervailing measures in trade of goods. The SCM Agreement sets out rules on 

what subsidies are subject to multilateral or unilateral responses by the WTO 

Members. The SCM Agreement, however, does not contain a preamble explaining its 

object and purpose. The Appellate Body of the WTO10 stated in one of its reports that 

“the object and purpose of the SCM Agreement is [...] to increase and improve GATT 

disciplines relating to the use of both subsidies and countervailing measure, while, 

recognizing at the same time, the right of Members to impose such measures under 

certain conditions.”11 This statement, however, does not specify for what ends the 

WTO disciplines subsidies and countervailing measures. The ambiguity of the object 

and purpose of the SCM Agreement was probably an intended result, due to 

compromises among competing interests, ideas, and theories among the negotiating 

                                                                                                                                      
Results Of The Uruguay Round Of Multilateral Trade Negotiations 275 (1999), 1867 
U.N.T.S. 14 [hereinafter SCM Agreement] [not reproduced in I.L.M.]. 
10 “The Appellate Body is a standing body of seven persons that hears appeals from reports 
issued by panels in disputes brought by WTO members. The Appellate Body can uphold, 
modify or reverse the legal findings and conclusions of a panel, and Appellate Body Reports, 
once adopted by the Dispute Settlement Body, must be accepted by the parties to the 
disputes”, World Trade Organization, Introduction to Appellate Body, at 
https://www.wto.org/english/tratop_e/dispu_e/appellate_body_e.htm. As of March 2018, the 
Appellate Body only consists of six members rather than seven. And among the six Appellate 
Body members, two have already finished their terms and are only extended to serve on 
disputes that were unfinished during their terms. The U.S. has blocked the procedure to 
appointment of new Appellate Body members, and thus when an out-going member finish 
his/her terms, there is no new member to fill in the vacant seats. This is currently a crisis-
level issue facing the WTO. WTO, Introduction to Appellate Body Member, at 
https://www.wto.org/english/tratop_e/dispu_e/ab_members_descrp_e.htm. Shawn Donnan, 
WTO chief warns of risks to trade peace: US blocking of court appointments threatens 
dispute-settlement system, FIN. TIMES, Oct.1, 2017, at: 
https://www.ft.com/content/3459f930-a532-11e7-9e4f-7f5e6a7c98a2. 
11 Appellate Body Report, United States — Final Countervailing Duty Determination with 
respect to certain Softwood Lumber from Canada, ¶ 95, WT/DS257/AB/R (Jan. 19, 2004) 
[hereinafter AB Report, US – Softwood Lumber IV]. 
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countries during the formation of the agreement.12 On the one hand, subsidies 

promote legitimate economic policies both domestically and internationally, and on 

the other hand, subsidies may have an adverse impact on the interests of a country or 

its trading partners “whose industry may suffer, in its domestic or export markets, 

from unfair competition with subsidized products.”13 Therefore, to define the scope of 

unfair subsidies is not only technically difficult,14 but is also highly sensitive to 

countries’ economic and political interests. 

In this context, the SCM Agreement for the first time contains a definition of 

“subsidy” in the context of multilateral rules on trade.15 Only activities that fall within 

this definition are potentially actionable subsidies or prohibited subsidies.16 WTO 

                                                
12 As Professor John H. Jackson noted in the context of understanding countervailing 
measure, “[q]uite probably the policies are mixed – there are certain elements of all of the 
above policies reflected in the actual rules applied, or in the desires of negotiators to change 
those rules.” John H. Jackson, Perspectives on Countervailing Duties, in THE 
JURISPRUDENCE OF GATT AND THE WTO: INSIGHTS ON TREATY LAW AND ECONOMIC 
RELATIONS 87–98, 93 (2000). 
13 BOSSCHE & ZDOUC, supra note 2, at 745. 
14 Sykes argues that it is rather difficult in economic sense to define a proper scope of 
subsidies regulations. Alan O. Sykes, The Limited Economic Case for Subsidies Regulation, 
Standford Law and Economics Olin Working Paper No. 472, 
http://papers.ssrn.com/abstract=2531051 (last visited Apr 26, 2016). 
15 BOSSCHE & ZDOUC, supra note 2, at 747. 
16 Besides the definition, there are other requirements to identify “actionable subsidies”, 
including the requirement of “specificity” in Article 2 of SCM Agreement to filter out 
subsidies not are not specific, and requirement of “adverse effects” to competing industries of 
other WTO Member in Article 5. See an analysis of the structure of WTO subsidy law in 
Richard Diamond, Privatization and The Definition of Subsidy: A Critical Study of Appellate 
Body Texturalism, 11 J. INT. ECON. LAW 649, 664–669 (2008).  

The “prohibited subsidy” is a different category with actionable subsidies, which is subject 
to stricter rules than actionable subsidies under Articles 3 and 4 of the SCM Agreement. 
These prohibited subsidies are the ones either “contingent in law or in fact, whether solely or 
as one of several other conditions, upon export performance”, or those “contingent, whether 
solely or as one of several other conditions, upon the use of domestic over imported goods”. 
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Members are authorized to take countervailing measures through unilateral or 

multilateral procedures against the actionable and prohibited subsidies.17 In other 

words, this definition defines what subsidies may be considered unfair by the 

standards of the WTO law. The definition reads as following: 

Article 1: Definition of a Subsidy 
1.1 For the purpose of this Agreement, a subsidy shall be deemed to exist 
if: 

(a)(1) there is a financial contribution by a government or any public 
body within the territory of a Member (referred to in this Agreement as 
‘government’), i.e. where: 

(i) a government practice involves a direct transfer of funds (e.g. 
grants, loans, and equity infusion), potential direct transfers of funds 
or liabilities (e.g. loan guarantees); 
(ii) government revenue that is otherwise due is foregone or not 
collected (e.g. fiscal incentives such as tax credits)1; 
(iii) a government provides goods or services other than general 
infrastructure, or purchases goods; 
(iv) a government makes payments to a funding mechanism, or 
entrusts or directs a private body to carry out one or more of the type 
of functions illustrated in (i) to (iii) above which would normally be 
vested in the government and the practice, in no real sense, differs 
from practices normally followed by governments;  

or 
(a)(2) there is any form of income or price support in the sense of Article 
XVI of GATT 1994;   
and 

                                                                                                                                      
JOHN H. JACKSON, DAVEY J. WILLIAM & ALAN O. SYKES, LEGAL PROBLEMS OF 
INTERNATIONAL ECONOMIC RELATIONS: CASES, MATERIALS AND TEXT ON THE NATIONAL 
AND INTERNATIONAL REGULATION OF TRANSNATIONAL ECONOMIC 850 (5th ed. 1995). 
17 For actionable subsidies, Article 7 of the SCM Agreement sets out the procedure under 
which a WTO Member can challenge another WTO Member’s subsidy program using the 
WTO’s Dispute Settlement Mechanism. This is the multilateral procedure. If a complaining 
WTO Member has successfully challenged a subsidy program, then the subsidizing WTO 
Member shall remove the adverse effects of the subsidy or shall withdraw the subsidy. For 
prohibited subsidies, Article 4 sets out the procedures. The remedy for prohibited subsidy is 
the subsidizing Member “withdraw the subsidy without delay”. The unilateral procedure is 
the domestic procedure of a WTO Member to impose countervailing duties at its border on 
the subsidized products. “Part V Countervailing Measures” of the SCM Agreement contain 
detailed rules on how such domestic procedures shall be conducted.  
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(b) a benefit is thereby conferred.18 [emphasis added] 
 

1.2 A subsidy as defined in paragraph 1 shall be subject to the provisions 
of Part II or shall be subject to the provisions of Part III or V only if such a 
subsidy is specific in accordance with the provisions of Article 2. 

Under this definition, a subsidy exists when there is a) a financial contribution by 

a government or any public body (Article 1.1(a)(1)); or any form of income or price 

support (Article 1.1(a)(2)); and b) a benefit is thereby conferred (Article 1.1(b)). 

Articles 1(a)(1)(i) through (iv) provides an exhaustive list of types of financial 

contributions.19  

“Public body” is an element in defining the provider of the financial contribution. 

As shown in the underlined texts, there are three types of providers, namely “a 

government”, “any public body”, and a private body that is directed or entrusted by 

the government or any public body to carry out the functions in Article 1.1(a)(1)(i) 

through (iii). (Article 1.1(a)(1)(iv).) This legal design leaves out one particular 

circumstance out of the scope of this definition: that is, when a private body performs 

any activities that are not directed or entrusted by the government or any public body. 

Therefore, the definition has a two-level categorization. First, by the nature of the 

entity, the definition of subsidy under the SCM Agreement categorizes all entities into 

three types: government, public body and private body. By the types of the activities 

of the entity, the SCM Agreement distinguishes among three types of activities: 

                                                
18 Article 1, SCM Agreement, supra note 9. 
19 BOSSCHE & ZDOUC, supra note 2, at 750. 
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government and public body’s activities, government-entrusted or directed private 

body’s activities, and other private body’s activities. 

2.2 The “Public Body” Issue 

The so-called “public body” issue in the WTO is an inquiry into the nature of the 

entity the SOEs belong to and what type of activities the SOEs’ activities are. Such 

categorization matters since the corresponding legal obligations and the consequent 

remedies vary. For “government” and a “public body”, their activities are subject to  

higher-level scrutiny under the SCM Agreement, meaning WTO Members can 

directly examine their activities and resort to multilateral or unilateral remedies if 

their activities pass the other tests.20 Private body activities are subject to a lesser 

degree of scrutiny. WTO Members must first establish a nexus – “government directs 

and entrusts” between the private body and the government – before examining a 

private body’s activities.21 If there is no such nexus, then there shall be no 

countervailing measures against the private body’s activities. Therefore, the “public 

body” issue is essentially about what level of scrutiny SOEs’ activities shall be 

subject to under the SCM Agreement, i.e., whether SOEs’ activities should be under 

the same level of scrutiny as government and a public body’s activities, or as a private 

body’s activities. 

                                                
20 See note 17. 
21 The Appellate Body has interpreted “direction” as referring to situations where a 
government exercises its authority, including some degree of compulsion, over a private 
body, and “entrustment” as referring to situations in which a government gives responsibility 
to a private body. Appellate Body Report, United States – Countervailing Duty Investigation 
on Dynamic Random Access Memory Semiconductors (DRAMS) from Korea, ¶ 111 and 116, 
WT/DS296/AB/R (Jul. 20, 2005) [hereinafter AB Report, US  – Countervailing Duty 
Investigation on DRAMs]. 
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To further elaborate, the following shows a hypothetical scenario where such an 

issue arises. Suppose there is an SOE called National Enterprise in the territory of a 

WTO Member – Country M. National Enterprise produces a certain product and 

service, and sells such product and service to a down-stream company, Company X. 

Company X uses the product and service it purchased from National Enterprise as 

inputs to its own production. Company X then exports its products to another WTO 

Member – Country N. In Country N, competing domestic companies argue that 

Company X’s products are competing unfairly, since they are subsidized by Country 

M’s government. Thus these companies argue before Country N’s domestic 

investigating authority that Country N’s government is entitled under its trade law to 

impose countervailing duties against the subsidized importation of Company X. Since 

Country N is a WTO Member, it is under international legal obligation to ensure its 

domestic trade law is consistent with WTO law. 

In such a case, if Country N’s investigating authority regards National Enterprise 

as a “public body”, then it can immediately treat National Enterprise’s sale of inputs 

to Company X as a “financial contribution”. If Country N’s investigating authority 

considers National Enterprise as a “private body”, then it cannot treat the transaction 

of inputs as a “financial contribution” unless the investigating authority finds that the 

government of Country M has entrusted or directed the National Enterprise to sell the 

inputs to Company X.  

From the perspective of Country N’s domestic industry, it seems less burdensome 

in legal analysis to treat a foreign SOE as a public body than to treat it as a private 
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body for the purpose of imposing protective countervailing duties against foreign 

products.22 Thus, Country N’s competing domestic industries tend to support a view 

that foreign SOEs are public bodies. From the perspective of SOEs’ home country, or 

Country M, its exportation suffers duties more often since all its SOEs’ transactions 

are being treated as activities of a public body rather than activities of a private body. 

Country M’s industries thus tend to support the view that SOEs are private bodies. 

In reality, Country M resembles countries like China and India, where SOEs are 

considerably prevalent and economically and/or politically important.23 Country N 

represents countries like the U.S. and those of the European Union, whose domestic 

industries are competing with foreign exporters who source their inputs from SOEs. 

2.3 “Public Body” Issue Disputes in the WTO 

So far, WTO Members have brought four disputes concerning the�public body” 

issue before the WTO’s Dispute Settlement Body. The landmark case is the United 

States — Definitive Anti-Dumping and Countervailing Duties on Certain Products 

from China (“US – AD&CVD (China)”), which is a dispute brought by China in 2008 

against the U.S.’s countervailing measures investigations on exports from China 

                                                
22 Moreover, it should be noted here that after making the determination on “financial 
contribution” and before Country N’s investigation authority can conclude whether to impose 
countervailing duties, it still needs to make determinations on other factors, including a. 
whether the “financial contribution” confers benefit; b. whether the subsidy is specific; and c. 
whether the subsidized products caused injury to domestic industry. The conclusion on 
“public body” factor also potentially influences conclusion on the “benefit” factor, especially 
regarding the benchmark used in calculating the subsidy. 
23 ANDREW SZAMOSSZEGI & COLE KYLE, AN ANALYSIS OF STATE-OWNED ENTERPRISES 
AND STATE CAPITALISM IN CHINA (2011). THE POLITICAL ECONOMY OF STATE-OWNED 
ENTERPRISES IN CHINA AND INDIA, (Xu Yi-chong ed., 2012). 
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during 2006 to 2007.24 In the appeal of this dispute, the Appellate Body ruled on three 

substantive issues besides the “public body” issue. The other three substantive issues 

are 1) whether certain loans from Chinese state-owned commercial banks were 

specific to the tire industry;25 2) whether the USDOC can properly reject in-country 

private prices in China as benchmark in calculating benefit conferred to the 

investigated companies due to the government’s predominant role in the market;26 

and 3) whether the USDOC’s offsetting of the same subsidy twice through the 

concurrent imposition of anti-dumping duties using non-market economy 

methodology and countervailing duties is inconsistent with WTO rules, or the 

“double remedy” issue.27 The Appellate Body issued its report on the dispute in 

March 2011. In its report, the Appellate Body ruled that part of the U.S. “public body” 

determination and the “double remedy” method were inconsistent with the relevant 

parts of the SCM Agreement.28 In accordance with the procedural requirement under 

                                                
24 See in Panel Report, United States — Definitive Anti-Dumping and Countervailing Duties 
on Certain Products from China, WTO Doc. WT/DS379/R (Oct. 22, 2010) [hereinafter Panel 
Report, US – AD&CVD (China)], and Appellate Body Report, United States — Definitive 
Anti-Dumping and Countervailing Duties on Certain Products from China, WTO Doc. 
WT/DS379/AB/R (Mar. 11, 2011) [hereinafter AB Report, US – AD&CVD (China)]. 
25 The “specificity” issue concerns Article 2 of the SCM Agreement, AB Report, US – 
AD&CVD (China), at 139–163. 
26 This issue hinges on the “benefit” factor that relates to both Article 1 and Article 14, and 
specifically in this case concerning Article 14(b) and 14(d) of the SCM Agreement. AB 
Report, US – AD&CVD (China), at 163–199. 
27 This issue is analyzed under Article 19.3 of the SCM Agreement. AB Report, US – 
AD&CVD (China), 163-199. 
28 AB Report, US – AD&CVD (China), at 137 and 218. 



Chapter I 

 18 

WTO law, the U.S. should bring its measures in conformity with the Appellate 

Body’s rulings and recommendations.29  

Then in the U.S.’s domestic compliance procedure, or Section 129 proceedings 

under the Uruguay Round Agreements Act,30 the USDOC reexamined the “public 

body” issue analysis in the “Public Bodies Memorandum”31 and the accompanying 

“CCP Memorandum”32 . In the “CCP Memorandum”, the USDOC concluded, “the 

role and functions of CCP officials within Chinese enterprises is relevant to a public 

body analysis in China.”33 And in the “Public Bodies Memorandum”, the USDOC, 

after a 72-page analysis concluded: 

“First, any enterprise in China in which the government has a full or 
controlling interest is found to be a public body. [...] Second, enterprises in 
China in which the government has significant ownership that are also 

                                                
29 The Understanding on Rules and Procedures Governing the Settlement of Disputes, or 
DSU, contains the procedural requirements regarding the dispute settlement in the WTO. 
Article 21 prescribes the rules on surveillance of implementation of recommendation and 
rulings of the Dispute Settlement Body, including the panel and the Appellate Body. 
Understanding on Rules and Procedures Governing the Settlement of Disputes, 
Marrakesh Agreement Establishing the World Trade Organization, Annex 2, 1869 
U.N.T.S. 401, 33 I.L.M. 1226 (1994) [hereinafter DSU] 
30 19 U.S.C. § 3538 (1994). 
31 An Analysis of Public Bodies in the People’s Republic of China in Accordance with the 
WTO Appellate Body’s Findings in WTO DS379, Circular Welded Carbon Quality Steel 
Pipe; Light-Walled Rectangular Pipe and Tube; Laminated Woven Sacks; and Off-the-Road 
Tires from the People's Republic of China, 77 Fed. Reg. 52,683 (Dep’t of Commerce May 18, 
2012) (Sec. 129 prelim. admin. determination) [hereinafter USDOC, Public Bodies 
Memorandum]. 
32 The Relevance of the Chinese Communist Party for the Limited Purpose of Determining 
Whether Particular Enterprises Should be Considered to be "Public Bodies" within the 
Context of a Countervailing Duty Investigation, Circular Welded Carbon Quality Steel Pipe; 
Light-Walled Rectangular Pipe and Tube; Laminated Woven Sacks; and Off-the-Road Tires 
from the People's Republic of China, 77 Fed. Reg. 52,683 (Dep’t of Commerce May 18, 
2012) (Sec. 129 prelim. admin. determination) [hereinafter USDOC, CCP Memorandum]. 
33 USDOC, CCP Memorandum, at 33. 
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subject to certain government industrial plans may be found to be public 
bodies. [...] Third, [...] the Department may also find that certain enterprises 
that have little or no formal government ownership are public bodies if the 
Department determines that the government exercises meaningful control 
over such enterprises.”34  
 

This decision meant that the USDOC would in the future investigations treat not 

only state-owned, but also state-invested enterprises and even enterprises with no 

state-share in China as public bodies. The U.S. informed the WTO DSB on August 31, 

2012 that the U.S. had brought the measures at issue into full compliance with the 

DSB’s recommendations. China stated on September 28, 2012 that it did not agree 

with the U.S. claim that it had fully complied with the DSB recommendations.35 

In April 2012, India brought a dispute against the United States’ countervailing 

measures in United States — Countervailing Measures on Certain Hot-Rolled Carbon 

Steel Flat Products from India (“US – Carbon Steel (India)”).36 The Appellate Body 

issued its report in December 2014 and ruled that the USDOC’ “public body” 

analysis concerned in the dispute was inconsistent with the SCM Agreement and the 

WTO jurisprudence.37  

In May 2012, China brought another dispute against the U.S.’s countervailing 

measures, namely the United States — Countervailing Duty Measures on Certain 
                                                
34 USDOC, Public Bodies Memorandum, at 37. 
35 WTO Dispute Settlement, Summary on Dispute DS379, 
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds379_e.htm. 
36 Panel Report, United States — Countervailing Measures on Certain Hot-Rolled Carbon 
Steel Flat Products from India, WTO Doc. WT/DS436/R (July 14, 2014) [hereinafter Panel 
Report, US – Carbon Steel (India)]. Appellate Body Report, United States — Countervailing 
Measures on Certain Hot-Rolled Carbon Steel Flat Products from India, WTO Doc. 
WT/DS436/AB/R (Dec. 8, 2014) [hereinafter AB Report, US – Carbon Steel (India)]. 
37 AB Report, US – Carbon Steel (India), at 114-121. 
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Products from China (“US – Countervailing Measures (China)”).38 The panel ruled 

that the USDOC’s “public body” analysis was inconsistent with the SCM Agreement 

as such and as applied.39 The U.S. did not appeal the panel’s rulings on the “public 

body” issue in this dispute. In the appeal, the Appellate Body ruled on another issue, 

the out-of-country benchmark issue that was closely related to the “public body” 

analysis.40 In the domestic compliance procedure, the USDOC referred to and based 

upon the analysis in the “Public Bodies Memorandum” and concluded that the 

enterprises concerned were public bodies. At the time of writing, this dispute is still in 

the compliance proceedings, or Article 21.5 proceedings, where the panel will issue a 

report on whether the U.S. has brought its measures into conformity with the rulings 

and recommendations of the DSB.  

In January 2017, the U.S. brought a dispute against China’s subsidy programs in 

China — Subsidies to Producers of Primary Aluminium.41 This dispute is in the 

consultation stage. In the Request for Consultation, the U.S. contends that certain 

                                                
38 See in Panel Report, United States — Countervailing Duty Measures on Certain Products 
from China, WTO Doc. WT/DS437/R (Jul. 14, 2014) [hereinafter Panel Report, US –
Countervailing Measures (China)], and Appellate Body Report, United States — 
Countervailing Duty Measures on Certain Products from China, WTO Doc. 
WT/DS437/AB/R (Dec. 18, 2014) [hereinafter AB Report, US–Countervailing Measures 
(China)]. 
39 Panel Report, US–Countervailing Measures (China), at 26-49. 
40 China contends that “the legal standard for determining what constitutes ‘government’ – 
and, in particular, a "public body" – for purposes of the financial contribution inquiry under 
Article 1.1(a)(1)(iii) of the SCM Agreement should also apply when determining what 
constitutes ‘government’ for purposes of the selection of a benefit benchmark under Article 
14(d) of the SCM Agreement.” US – Countervailing Measures (China) AB Report, ¶ 4.37.  
41 Request of Consultation by the United States, China — Subsidies to Producers of Primary 
Aluminium, WTO Doc., WT/DS519/1 (Jan. 17, 2017) [hereinafter Request of Consultation, 
China – Primary Aluminium]. 
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Chinese state-owned banks, certain coal producers, and an alumina and electricity 

producer – Binzhou Gaoxin – are public bodies or alternatively are private bodies 

whose activities are directed and entrusted by the Chinese government.42  

III. Current Legal Approaches to the “Public Body” Issue and Their Legal 

Foundations 

By legal approaches, I refer to the way a particular adjudication body, including 

an international tribunal like the Appellate Body of the WTO and domestic 

investigating authorities like the USDOC, interprets the term “public body” and its 

application to the facts.  

There are two levels of distinctions among the various approaches to the “public 

body” issue. First there is a distinction on the level of the legal criteria in determining 

the “public body” issue, which I refer to as the distinction of substantive rule. And 

then there is the distinction on the application level, where the adjudicator considers 

whether specific evidence is sufficient to meet legal criteria. I refer to the latter as the 

distinction on the evidentiary standard. This echoes the Appellate Body’s observation 

in US – Carbon Steel (India), that “the substantive standard should not be confused 

with the evidentiary standard.”43 [Emphasis original.] The substantive standard asks 

what legal criterion or criteria can establish a case that an entity is a public body. The 
                                                
42 Request for Consultation, China – Primary Aluminium, at 1-2.  
43 The AB made this distinction in US – Carbon Steel (India). AB stated “the Appellate Body 
has explained that the term pubic body in Article 1.1(a)(1) of the SCM Agreement means “an 
entity that possesses, exercise or is vested with governmental authority.” The substantive 
legal question to be answered is therefore whether one or more of these characteristics exist 
in a particular case. This substantive standard should not be confused with the evidentiary 
standard required to establish that an entity is a public body within the meaning of the SCM 
Agreement.” AB Report, US – Carbon Steel (India), ¶ 4.37. 
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evidentiary standard asks what evidence can be sufficient to meet a particular 

criterion.  

In this chapter, I distinguish three different types of approaches based on their 

substantive standards. Then under respective legal approaches, I further elaborate the 

distinctive views on evidentiary standards. 

A look at the disputing parties’ arguments, the third participants’ submissions, the 

WTO Panel and AB’s reports, and the parties’ domestic compliance proceedings in 

the three disputes on the “public body” issue reveals that there have been three main 

approaches when interpreting the core legal criterion in determining the “public body” 

issue. The first approach holds that governmental control over an entity is the core 

criterion that determines whether an entity is a public body. I refer to it as the 

governmental control approach. The second holds that the key criterion is whether an 

entity performs a governmental function. I refer to this view as governmental function 

approach. The third approach, which is adopted by the Appellate Body, approximates 

a mixture of the above two, and the Appellate Body recognizes “a public body within 

the meaning of Article 1.1(a)(1) of the SCM Agreement must be an entity that 

possesses, exercises or is vested with governmental authority.”44 Under this approach, 

the concept of “governmental authority” encompasses both the authority to perform 

governmental functions, and also authority that is created by a government’s 

meaningful control in some circumstances. I refer to this third approach as 

governmental authority approach.  

                                                
44 AB Report, US – AD&CVD (China), ¶ 317. 
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The following sections elaborate on these approaches and present the main legal 

foundations supporting or countering these approaches. By legal foundations, I refer 

to arguments that are developed using treaty interpretive principles that are either 

codified in the Vienna Convention on Law of Treaties (“VCLT”) or non-codified 

principles of treaty interpretations,45 and to arguments based on existing WTO 

jurisprudence. WTO jurisprudence is a term of art that refers to the findings and 

reasoning in the panels or Appellate Body’s final reports, arbitral decisions, and 

decisions of WTO committees, councils, and other WTO bodies.46 There is so formal 

stare decisis in the WTO dispute settlement.47 However, since the interpretations in 

panel reports and Appellate Body reports “create legitimate expectations among 

WTO Members, and, therefore, should be taken into account where they are relevant 

                                                
45 Article 3.2 of the DSU states, “The dispute settlement system of the WTO is a central 
element in providing security and predictability to the multilateral trading system. The 
Members recognize that it serves to preserve the rights and obligations of Members under the 
covered agreements, and to clarify the existing provisions of those agreements in accordance 
with customary rules of interpretation of public international law. Recommendations and 
rulings of the DSB cannot add to or diminish the rights and obligations provided in the 
covered agreements.” [Emphasis added] The Appellate Body has in its previous reports of 
disputes, explicitly recognized the binding effect of the principles of treaty interpretation 
codified in Article 31 and Article 32 of the Vienna Convention on Law of Treaties (VCLT) as 
customary international law. Moreover, the Appellate Body and the panels use other 
interpretation principles not codified in the VCLT, for example, the principle of effectiveness. 
Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, 1155 
U.N.T.S. 331[hereinafter VCLT]. 
464646 See this definition of WTO jurisprudence in WTO Analytical Index – Guide to WTO 
Law and Practice, 
https://www.wto.org/english/res_e/booksp_e/analytic_index_e/analytic_index_e.htm.  
47 WTO, Dispute Settlement System Training Module, Chapter 7 Legal Effect of Panel and 
Appellate Body Reports and DSB Recommendations and Rulings, 
https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c7s2p1_e.htm. 
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to any dispute”.48 As a matter of fact, panel and Appellate Body reports reasoning has 

often, if not always, found basis in or followed the previous disputes.49  

It should be noted that since the landmark dispute US – AD&CVD (China), the 

above approaches to the “public body” issue have been evolving.50 WTO Members 

have proposed modified legal arguments and adopted various evidentiary standards in 

their domestic investigations. This analysis incorporates up-to-date changes. 

3.1 Governmental Control Approach 

3.1.1 Introduction 

The governmental control approach holds that the appropriate legal criterion in 

establishing a public body is whether the government controls an entity. In US- 

AD&CVD (China), the United States interpreted the term “public body” as “an entity 

controlled by a government and [...] are not necessarily limited to entities vested with 

governmental authority to perform governmental functions.”51 And later in US-

Countervailing Measures (China), the U.S. interpreted “public body” as “an entity 

that is controlled by the government such that the government can use that entity's 

                                                
48 Appellate Body Report, Japan – Taxes on Alcoholic Beverages, at 107, WTO Doc. 
WT/DS8/AB/R (Oct. 4, 1996), [hereinafter AB Report, Japan – Alcoholic Beverages II] . 
49 Isabelle Van Damme, Treaty Interpretation by the WTO Appellate Body, 21 EUR. J. INT. 
LAW 605, 614 (2010). 
50 Some modified approaches emerged after the first case on “public body”, for example the 
U.S. proposed an interpretation that public body means an entity that is controlled by the 
government such that the government can use that entity’s resource as its own; or Japan 
proposed as third party that public body advances public policy goals, and enjoys some form 
of financial backing or guarantee from the government. For details see in Part III, Section 3.6. 
But these are not substantially reasoned or analyzed in the disputes, that I do not count them 
as “major” approaches.  
51 AB Report, US – AD&CVD (China), ¶ 128. 
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resources as its own.”52 The third participants to the dispute US – AD&CVD (China), 

including Argentina, Australia, Canada and Mexico, supported interpretations that fall 

under the governmental control approach.53 

On the evidentiary standard, opinions vary as to what evidence can be adequate to 

prove governmental control. There has been a spectrum of views, ranging from 

comparatively low to high thresholds. 

 

 

 

 

 

 
Table 1.1 The Scale of Evidentiary Standards in the Governmental Control Approach 

In Table 1.1, on the side of low threshold, any link between a company and the 

government can establish a rebuttable presumption of governmental control. Such a 

link includes a minimal percentage of state-share or any other type of relationship 

                                                
52 Panel Report, US – Countervailing Measures (China), ¶ 7.39. 
53 Argentina interpreted “public body” as “any government-controlled entity”. AB Report, US 
– AD & CVD (China) ¶ 234; Australia agreed the interpretation that “public body” is “an 
entity controlled by a government”, but noted that “the control may be determined 
principally, but not solely, on majority ownership”. AB Report, US – AD&CVD (China) ¶ 
236; Canada agreed with the panel’s interpretation that an entity controlled by a government 
is a “public body” and that a government may exercise such control through whole or 
majority ownership. AB Report, US– AD&CVD (China) ¶ 243; Mexico maintained that the 
term “public body” must be “interpreted broadly and that a subsidy is deed exist where a 
body controlled by the government provides a financial contribution that confers a benefit.” 
AB Report, US – AD&CVD (China) ¶ 261. 

Low 
 

High 
Any link of a 
company with 
government through 
any level of 
ownership or other 
potential connections 

State holds full or 
controlling share of 
the company 

State holds full or 
controlling share and 
other evidence of 
control 
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between a company and government agency. For instance, the U.S. Department of 

Commerce (USDOC) determined that a producer of wire strand had “governmental 

authority”, based on the evidence that the producer’s parent company’s corporate 

owners are “linked to” a Chinese governmental agency, namely the Chinese State-

owned Assets Supervision and Administration Commission (SASAC). In the 

circumstance of privatized SOEs, when the “ties to the government continue to exist”, 

the private company can be considered a public body.54 

Then in the middle ground of Table 1.1, it is the majority-ownership per se rule 

that considers controlling or majority of state shares as sufficient to establish 

government control. The USDOC based on either positive evidence or adverse facts 

available, the U.S. determined that all Chinese companies with full or controlling 

state shares were “public authorities”. 55 

A higher threshold on the right of Table 1.1 requires proving both 

controlling/majority state shares and some other evidence, for instance the 

government’s appointment of management personnel. The U.S. contends that the 

Government of India’s involvement in the selection of directors of NMDC shows that 

the government has “administrative control” over the NMDC, and this evidence, 

together with the ownership evidence (99% of state shares), is sufficient to establish 

the government’s “meaningful control”.56 

                                                
54 USDOC, Public Bodies Memorandum, at 5. 
55 Panel Report, US – Countervailing Measures (China), ¶7.62. 
56 AB Report, US – Carbon Steel (India), ¶¶ 2.161-2.163. 
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3.1.2 Legal Foundations of the Governmental Control Approach 

The governmental control approach is generally supported by two main 

interpretational arguments. The following presents the arguments and 

counterarguments made by the parties or the panels and the Appellate Body in the 

“public body” disputes. 

3.1.2.1 Ordinary Meaning: “Public” is the Opposite of “Private” 

The term “private body” in Article 1.1 (a)(1)(iv) of the SCM Agreement indicates 

that the term “public body” is the opposite of the term “private body.” If an entity is 

not a “private body”, then it must be government or a “public body” within the 

meaning of the definition of subsidy under the SCM Agreement.  

Based on the dictionary definition, “private” includes “a service, business, etc.: 

provided or owned by an individual rather than the state or a public body” and “of a 

person: not holding public office or an official position.”57 A government-controlled 

entity usually has state-shares and is thus “provided or owned” by state. Therefore, it 

cannot be a “private body”, and thus must be a “public body.”  

A strong challenge to this argument is that the dictionary meaning of the single 

word “private” is not a proper basis to interpret the term “private body”. Based on 

WTO jurisprudence, a corporate entity is not necessarily public in nature, even if it is 

state-owned. In the dispute US – Countervailing Duty Investigation on DRAMS, the 

AB recognized the “actions of state-owned corporate entities are prima facie private, 

and thus presumptively not attributable to a Member under Article 1.1 of the SCM 

                                                
57 AB Report, US – AD&CVD (China), ¶ 292. 
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Agreement.”58 Thus, in the context of WTO law, the distinction between “private” 

and “public” is not simply based on an entity’s ownership structure.  

3.1.2.2 Object and Purpose: Anti-circumvention Goal 

The second major legal argument is based on an understanding of the SCM 

Agreement’s object and purpose. The U.S., in its submissions, referred to US – 

Softwood Lumber IV, where the Appellate Body noted that the object and purpose of 

the SCM Agreement was to “strengthen and improve GATT disciplines relating to the 

use of both subsidies and countervailing measures, while, recognizing at the same 

time, the right of Members to impose such measures under certain conditions” and “to 

impose multilateral disciplines on trade-distorting subsidization.”59 The U.S. argued 

that this Panel’s statement showed that the SCM Agreement should be interpreted to 

ensure the effectiveness of its disciplines on trade-distorting subsidization. The U.S. 

further argued that using the governmental control approach was consistent with this 

object and purpose, because it would ensure that “subsidizing governments cannot 

hide behind their ownership interests, while at the same time not treating any entity 

with which a government has a merely tangential relationship as a public body.”60 

The premise of this argument is that if SOEs are treated as private bodies instead 

of public bodies, there is leeway for the government to use SOEs to provide subsidies 

without proper restraints under the SCM Agreement. It is possible that the 

government and state-owned enterprises can easily undergo off-the-record 
                                                
58 Panel Report, US – AD&CVD (China), ¶ 8.4. 
59Id. ¶ 8.25. 
60 Id. ¶ 8.31. 
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communications that make investigations almost impossible. Therefore, in order to 

condemn the potential abuse of distorting subsidies, it is necessary to recognize SOEs 

as public bodies for the object and purpose of the SCM Agreement. 

A counterargument to this is that this approach does not provide a proper balance 

between the goal of condemning distorting subsidies and the goal of restricting 

distorting countervailing measures, as required under the SCM Agreement. Although 

the SCM Agreement does not have a preamble, the Appellate Board’s decisions in the 

WTO disputes recognized that the goal of the SCM Agreement is to balance the 

disciplines over both subsidies and countervailing measures.61 The governmental 

control approach potentially allows protectionism through imposing countervailing 

measures on products of all competing foreign SOEs or private companies if their 

products contain inputs produced by SOEs.  

The panel expressed such a concern in the dispute US-Countervailing Measures 

(China). In the countervailing investigations challenged in this dispute, the USDOC 

                                                
61 “Taken as a whole, the main object and purpose of the SCM Agreement is to increase and 
improve GATT disciplines relating to the use of both subsidies and countervailing 
measures.” Appellate Body Report, United States — Countervailing Duties on Certain 
Corrosion-Resistant Carbon Steel Flat Products from Germany ¶ 73, WTO Doc. 
WT/DS213/AB/R (Nov. 28, 2002);  

“[…] object and purpose of the SCM Agreement […] is to strengthen and improve GATT 
disciplines relating to the use of both subsidies and countervailing measures, while, 
recognizing at the same time, the right of Members to impose such measures under certain 
conditions.” WTO Appellate Body Report, United States — Final Countervailing Duty 
Determination with respect to certain Softwood Lumber from Canada, ¶ 64, WTO Doc. 
WT/DS257/AB/R (Jan. 19, 2004) [hereinafter AB Report, US – Softwood Lumber IV]. 

“[…] the object and purpose of the SCM Agreement […] reflects a delicate balance between 
the Members that sought to impose more disciplines on the use of subsidies and those that 
sought to impose more disciplines on the application of countervailing measures.” AB 
Report, US – Countervailing Duty Investigation on DRAMs, ¶ 115. 
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regarded 12 companies as “public bodies”. In these investigations, the USDOC 

adopted the lowest evidentiary standard in proving governmental control. The result 

is that some companies that had remote relationships with SOEs or the government 

were treated as “public bodies” based on presumed adverse facts instead of positive 

facts. An example is the USDOC’s determination on imported Wire Strand: 

Based on information in the new Information memorandum as well as on 
information included in interested parties' [...] comments, we find that the 
corporate owners of Producer A's parent company are linked to a SASAC 
and, therefore, are subject to GOC control. As such, we find that Producer A, 
by virtue of this ownership chain, is ultimately under the control of a 
SASAC. [...] 
 
While the GOC has not specified the level of ownership the state-owned 
firm held in the parent of Producer A during the duration of the POI, we 
determine for purposes of this investigation that in the absence of data to the 
contrary, there is sufficient evidence to establish that the state-owned firm 
owned a significant share of the parent of Producer A during the POI, 
thereby rendering the parent of Producer A a GOC authority during the POI. 
Accordingly, we further determine that Producer A, in turn, operated as a 
GOC authority.62 

In this above investigation, a producer is regarded as a public body (“GOC 

authority” in the USDOC determination), when the investigated producer A ’s parent 

company’s corporate owner is “linked to” the Chinese State-owned Assets 

Supervision and Administration Commission (SASAC). Furthermore, it was 

uncertain whether the investigated producer A ’s parent company’s corporate owner 

was in fact really “linked to” the SASAC. A look at the original document showed 

that such a “link” was based on a very weak analysis. The corporate owner was a 

foreign company and the Government of China could not provide ownership 

                                                
62 Panel Report, US – Countervailing Measures (China), ¶ 7.62. 
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information regarding this foreign company; the investigating authority in the 

investigation noted that “[f]oreign ownership or registry of an owner does not 

necessarily mean that a company will not be treated as an authority. Foreign 

companies can be owned by the GOC or GOC-controlled companies.”63 Based on this 

adversely presumed fact of the foreign company and the presumed fact that this 

foreign company significantly owned a company X, the investigating authority 

concluded that a company X’s subsidiary should be considered a governmental 

authority.  

If this analytical logic and approach were permitted under WTO law, it would 

allow in consequent a WTO Member to abusively impose protectionism duties on a 

vast number of exporting foreign companies who use inputs from a company that is 

an SOE or is potentially or presumed to be related to an SOE. Such exporting foreign 

companies do not need to be SOEs themselves, and thus the importing country could 

target any industry. Obviously, by adopting a governmental control approach in 

combination with a low evidentiary threshold, it could render the application of the 

SCM Agreement extremely unbalanced in disciplining trade distorting subsidies and 

trade distorting countervailing measures. This goes against the SCM Agreement’s 

object and purpose of a “delicate balance between the Members that sought to impose 

                                                
63 Wire Strand Decision Memorandum, Pre–Stressed Concrete Steel Wire Strand from the 
People’s Republic of China, 75 FR 28557 (Dep’t of Commerce May 21, 2010) (final 
affirmative determination). 
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more disciplines on the use of subsidies and those that sought to impose more 

disciplines on the application of countervailing measures.”64 

The panel and the Appellate Body’s rulings reflect such considerations. In the 

landmark case US – AD&CVD (China), the Appellate Body emphasized that “the 

mere fact that a government is the majority shareholder of an entity does not 

demonstrate that the government exercises meaningful control over the conduct of 

that entity, much less that the government has bestowed it with governmental 

authority.” This statement, on the one hand, established a pathway between a 

government’s meaningful control and the “public body”, and, on the other hand, set a 

floor to the evidentiary standard. This floor should be higher than the mere fact of 

majority state-share in an entity. Later in US – Countervailing Measures (China), the 

panel described the USDOC’s approach as “relying on a concept of control based, in 

most cases, on (majority) ownership of an entity by the government.”65 The panel in 

this dispute ruled that the USDOC’s method of using the mere fact of majority 

ownership to create a “rebuttable presumption” is as such inconsistent with the SCM 

Agreement and WTO jurisprudence.66  

3.1.3 Summary of the Governmental Control Approach 

The governmental control approach considers the concept of governmental 

control as the central legal criterion in determining the public body issue. If combined 

with a low evidentiary threshold in proving governmental control, this approach 
                                                
64 AB Report, US – Countervailing Duty Investigation on DRAMs, ¶ 115. 
65 Panel Report, US – Countervailing Measures (China), ¶ 7.73. 
66 Id. ¶ 7.128. 
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potentially leads to an abusive use of protectionism countervailing measures against 

any foreign exporters who buy any inputs from a Chinese company with or without 

state-share, or from an Indian state-owned company. This would potentially 

contravene the goal of a balanced relationship in regulating subsidies and 

countervailing measures.  

3.2 Governmental Function Approach 

3.2.1 Introduction 

The governmental function approach holds that a public body should be an entity 

that performs functions of a governmental character. Thus, under this approach, the 

concept of government function is the core legal criterion. Following this approach, 

WTO Members have proposed interpretations of the term “public body”. In US – 

AD&CVD (China), China defined a “public body” as “an entity which exercises 

powers vested in it by a government for the purpose of performing functions of a 

governmental character.”67 This definition has three elements, namely (1) government 

vests powers in an entity; (2) the government vests such power for the purpose of 

performing functions of a governmental character; and (3) the entity exercises such 

power. Other WTO Members, as third participants in US – AD&CVD (China), 

proposed interpretations that fall within the governmental function approach. These 

WTO Members include Brazil, Norway, and Saudi Arabia.68 Also, in the dispute US 

                                                
67 Panel Report, US – AD&CVD (China), ¶ 8.5. 
68 Brazil submitted that “public body” referred to “an entity closely assimilated to the 
government itself... an entity is closely assimilated to the government if it performs functions 
and exercises attributions that are typical of the government.” ¶ 8.44. Norway submitted that 
“the distinction between ‘public bodies’ and ‘private bodies’ rests on whether the body in 
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– Carbon Steel (India), India contended that a public body should be an entity that “(1) 

was vested with the power and authority to perform governmental functions; (2) had 

the power and authority to direct or entrust a private body; and (3) was in fact 

exercising governmental functions.”69  

With regard to the evidentiary standard under the governmental function approach, 

China in US – AD&CVD (China) suggested that a domestic investigating authority 

should consider five factors.70 Following this five-factor analysis, it is likely that 

public bodies will be entities created through special legislation and with the purpose 

of performing a governmental function. State-owned companies or commercial banks 

that are established under the same law with other non-state-owned companies will 

not be considered public bodies, since they are not created under special decrees.  

3.2.2 Legal Foundations of the Governmental Function Approach 

There are three main legal arguments supporting the government function 

approach. This section elaborates these arguments and counterarguments to them. 

                                                                                                                                      
question performs governmental functions or not. That is, if the body does no perform 
governmental functions, an y financial contribution it provides is only attributable to the State 
if the government has entrusted or directed it to provide such contribution.” ¶ 8.50. Saudi 
Arabia submitted that it considered “public body” referred to “an entity vested with 
governmental authority that exercises governmental functions and that government 
ownership (alone) does no suffice to deem an entity a ‘public body’ under the Agreement.” ¶ 
8.51, Id., at 32. 
69 Panel Report, US – Carbon Steel India, ¶ 2.17. 
70 China proposed that in evaluating whether an entities exercising governmental authority to 
perform governmental functions, investigation authorities should consider factors such as: 
“(i) whether they were created by special decrees or under company and commercial banking 
laws; (ii) the purposes for which they were found; (iii) the nature of the functions they 
perform; (iv) the nature and scope of governmental authority vested in them; and (v) the laws 
and regulations under which they operate.” AB Report, US – AD&CVD (China), ¶ 44.  
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3.2.2.1 Functional Equivalence between Government and Public Body 

 The first argument supporting the governmental function approach is that the 

terms “government” and “public body” are functionally equivalent in the context of 

the SCM Agreement. Throughout the text of SCM Agreement, government and 

public body are jointly referred to as “government.”71 This suggests that a “public 

body” is so much like government that they can be called “government” together. 

Such a close nexus between the two indicates that a public body must perform 

functions that are typical of the government.72  

Meanwhile, Article 1.1(a)(1)(iv) provides that a private body can be entrusted or 

directed to carry out activities from (i)-(iii) “which would normally be vested in the 

government and the practice, in no real sense, differs from practices normally 

followed by governments.”73 Based on this, China argued that the sine qua non of a 

“public body” to provide a “financial contribution” is the authority in connection with 

performing functions of a governmental character.74 

A challenge to this interpretation is that it would render the term “public body” 

redundant since public body has no significant difference from government. 75  

Another strong counterargument is that the activities in Article 1.1(a)(i) through 

(iv) are nothing inherently governmental. For example, Article 1.1(a)(1)(iii) states 

                                                
71 AB Report, US – AD&CVD (China), ¶ 24. 
72 Panel Report, US – AD&CVD (China), ¶ 8.44. 
73 Article 1.1(a)(1), SCM Agreement, supra note 9. 
74 Panel Report, US – AD&CVD (China), ¶ 8.7. 
75 AB Report, US – AD&CVD (China), ¶ 130. 
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that “a government provides goods or services other than general infrastructure, or 

purchases goods”. The function of providing goods or a service however is not 

necessarily a governmental function.76 A following argument is that the scope and 

meaning of “governmental function” is equivocal. The text simply does not give a list 

of “government functions” that Members may apply accordingly, and thus the 

interpretation provides limited practical guidance to Members. 

3.2.2.2 Object and Purpose: Disciplining Protectionism Countervailing Measures 

The governmental function approach is arguably superior to the governmental 

control approach in achieving the “delicate balance” function of the SCM Agreement. 

Since the governmental function approach sets a higher threshold of establishing a 

“public body”, it can prevent the abusive use of countervailing measures for purely 

protectionism ends under the governmental control approach.77 

Moreover, with regards to disciplining potential distortive subsidies, Article 

1.1(a)(iv) – the “entrusts and directs a private body” clause – can serve as a sufficient 

anti-circumvention safeguard in disciplining entities that are not government or public 

bodies.78 

A counterargument would be that it is more distortive to international trade to 

allow SOEs as intermediaries for providing subsidies than leaving investigating 

countries more space to impose countervailing measures against SOE transactions. 

                                                
76 Id. ¶ 133. 
77 China made similar arguments in its submission. AB Report, US – AD&CVD (China), ¶¶ 
29-30. 
78 AB Report, US – AD&CVD (China), ¶ 28. 
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Using the governmental function approach, as suggested by China, could allow too 

much leeway for anti-circumvention activities of governments through SOEs. This is 

contrary to the “delicate balance” goal of the SCM Agreement, and will ultimately 

lead to an unfair competition environment in the global market.  

3.2.2.3 Customary International Law 

China argued that the International Law Commission’s Article on Responsibility 

of States for Internationally Wrongful Acts (“ILC Articles”) should be taken into 

account when interpreting the term “public body”, since the relevant rules form 

customary international law or general principles of international law.79 In accordance 

with Article 31.3(c) of the VCLT, “[a]ny relevant rules of international applicable in 

the relations between the parties” shall be taken into account in treaty interpretation. 

The European Union, as a third participant, supported the view that the ILC Articles 

were relevant in interpreting the term “public body”, but also noted that the 

Commentaries to those Articles made reference to the question of the State’s control 

of the conduct of an entity.80 

Chapter II of the ILC’s Articles is on “attribution of conduct to a state”. Articles 4, 

5 and 8 in Chapter II set out rules on attribution for “conduct of organs of a State”, 

“conduct of persons or entities exercising elements of government authority” and 

“conduct directed or controlled by a State” respectively. China argued that these three 

articles closely parallel the concepts of “a government”, “any public body”, and “a 

                                                
79 Id. at 16-18.  
80 European Union’s views as a third party participant, Id. ¶ 248. 
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private body” that is entrusted or directed by a government or public body. In 

particular, Article 5 of the ILC Articles states: 

Article 5 Conduct of persons or entities exercising elements of 
governmental authority 

The conduct of a person or entity which is not an organ of the State 
under article 4 but which is empowered by the law of that State to 
exercise elements of the governmental authority shall be considered 
an act of the State under international law, provided the person or 
entity is acting in that capacity in the particular instance. 81 

China argued that the entity described under Article 5 of the ILC Articles 

“naturally encompasses within its scope” the type of entity that is characterized as a 

“public body” in Article 1.1(a)(1) of the SCM Agreement.82 Therefore, relying upon 

this argument, China contended that Article 5, as customary international law or 

principles of international law, supports its interpretation that a “public body” is “an 

entity that exercises authority vested in it by a government for the purpose of 

performing functions of a governmental character.”83 

As counterarguments, the U.S. contended that it remained an open question as to 

whether Articles 5-8 of the ILC Articles had risen to the status of customary 

international law, and the ILC Articles were not applicable since Article 1.1 was not 

about attribution of “wrongful” acts, but about defining a “subsidy”.84 

                                                
81 Article 5, International Law Commission, Draft Articles on Responsibility of States 
for Internationally Wrongful Acts, November 2001, Supplement No. 10 (A/56/10), 
chp.IV.E.1, available at: http://www.refworld.org/docid/3ddb8f804.html (last vistied 
Apr. 11, 2018) [hereinafter ILC Articles on State Responsibility]. 
82 Id. ¶ 40 
83 Id. ¶ 305. 
84 Id. ¶ 142-143. 
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3.2.3 Summary of the Governmental Function Approach 

Under the governmental function approach, the legal criterion for determining the 

category of “public body” is whether an entity exercises functions of a governmental 

nature. With regard to the evidentiary standard, China suggests it requires evidence of 

formal law, which delegates the government’s authority to an entity to perform a 

governmental function. This evidentiary standard is arguably higher than the 

evidentiary standards under the governmental control approach, and thus this 

approach may prevent abusive use of countervailing measures as is the case under the 

governmental control approach. However, empirically, the exact scope of this 

approach hinges on how one defines the concept of “government function”.  

3.3 Governmental Authority Approach  

3.3.1 Introduction 

Unlike the governmental control approach, which focuses only on the concept of 

governmental control, or the governmental function approach, which solely hinges on 

governmental function, the governmental authority approach considers both 

governmental function and governmental control to be relevant to the analysis of 

whether an entity is of a public body nature. The exercise of a governmental function, 

whether under the control of the government or not, may bestow a certain 

“governmental authority” to an entity, and it is this “governmental authority” that 

makes an entity a public body. Thus, the ultimate connector to the status of “public 

body” is governmental authority. 
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In the dispute US – AD&CVD (China), the Appellate Body endorsed the 

governmental authority approach. The Appellate Body stated “[a] public body within 

the meaning of Article 1.1(a)(1) of the SCM Agreement must be an entity that 

possesses, exercises or is vested with governmental authority.”85  

This interpretation does not define the content of the term “governmental 

authority”, but it does suggest three distinctive ways that an entity can have such 

governmental authority: namely, possesses, exercises or is vested. The Appellate 

Body further provided elaborations of the “ways in which government in the narrow 

sense could provide entities with authority.” The Appellate Body suggested three 

ways in US – AD&CVD (China), which I refer to as (1) the express statutory 

delegation of authority; (2) the de facto authority to exercise governmental function; 

and (3) the authority to exercise governmental function due to meaningful 

governmental control.86 

The Appellate Body did not address the substantive questions of which “authority” 

matters, which “functions” are included, or which control is “meaningful”, in its 

analysis. Considering that the specific contours of “authority”, “government function”, 

and “meaningful control” vary among different contexts, the Appellate Body only 

noted that “the exact contours and characteristics of a public body are bound to differ 

from entity to entity, State to State, and case to case.”87 

                                                
85 Id. ¶ 317. 
86 Id. ¶ 318. 
87 Id. 
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On the legal criteria level, the governmental authority approach encompasses the 

governmental function approach and also some elements of the governmental control 

approach. The three ways an entity can possess governmental authority, as noted 

above, correspond to the concepts in the governmental function approach and 

governmental control approach. To measure the exact difference between the 

governmental authority approach and the other two approaches, we need to look into 

evidentiary standards. 

The various evidentiary standards under the governmental authority approach 

form a matrix rather than a spectrum as in the governmental control approach. As 

noted by the Appellate Body, “different types of evidence may be relevant to showing 

that such authority has been bestowed on a particular entity.” In this sense, the 

governmental authority approach supports a multi-dimensional analysis that looks 

into multiple types of evidence, rather than a single type of evidence. I divide the 

types of evidence under governmental authority approach into two types: the 

evidence of governmental control and evidence of governmental function. Table 1.2 

shows the existing evidentiary standards that have been proposed or practiced under 

the governmental authority approach or allegedly practiced under the governmental 

authority approach.88 

 

                                                
88 The compliance proceedings are still ongoing in DS437; it is uncertain whether the current 
U.S. implementation of the DSB’s rulings and recommendations are consistent with the WTO 
rules.  
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Proposals/Practices Evidentiary standard! WTO Law 
Consistency  Evidence of 

Governmental 
Control !

Evidence of 
Governmental 
Function !

China’s proposal in 
DS379!

 - A special decree 
delegate 
governmental 
authority to an entity 
to perform certain 
public functions!

Yes!

U.S.’ determination of 
certain Chinese 
SOCB as public 
bodies (DS379)!

- Near complete 
state-ownership of 
the banking sector in 
China;!
- The Chief 
executives of the 
head offices of the 
SOCBs are 
government 
appointed;!
- Evidence showing 
Chinese SOCBs lack 
adequate risk 
management and 
analytical skills;!

- Commercial 
Banking Law states 
that banks are 
“required” to carry 
out loans upon the 
needs of national 
social development 
and under the 
guidance of state 
industrial policies!
- An excerpt from the 
Bank of China’s 
Global Offering 
stating that 
“commercial banks 
are encouraged to 
restrict their lending 
to borrowers in 
certain industries in 
accordance with 
relevant government 
policies”!

Yes!

U.S.’ determination of 
an Indian SOE as 
public body (DS436)!

- The SOE, NMDC 
has 99% of state 
shares;!
- NMDC’s chief 
executives are 
appointed by 
government!
-The Indian SOE 
enjoys a status 
according to the 
Indian law that the 
“government 

 No!
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Table 1.2 The Evidentiary Standards under the Governmental Authority Approach 

Table 1.2 exemplifies the fact that government meaningful control per se cannot 

be sufficient to establish the existence of governmental authority. In US – AD&CVD 

(China), the Appellate Body explicitly noted “the mere fact that a government is the 

majority shareholder of an entity does not demonstrate that the government exercises 

meaningful control over the conduct of that entity, much less that the government has 

bestowed it with governmental authority.”90 

In US – Carbon Steel (India), the Appellate Body further clarified that simply 

looking into governmental control is not enough. In this dispute, the Appellate Body 

noted that the USDOC failed to address the question of whether there was evidence 

                                                
89 AB Report, US – Carbon Steel (India), ¶ 4.40. 
90 AB Report, US – AD&CVD (China), ¶ 318. 

directions or policies 
have not influenced 
the transactions or 
price of the products 
sold by” 89!

U.S. “Public Body 
Memo” determining 
all state-invested and 
some non-state 
companies as public 
bodies!

- Government 
controls SOEs 
through giving them 
special benefits!
- Five-year plans 
and other forms of 
industrial policy 
guidance!
- Ownership!
- SASAC’s 
supervision as a tool 
of meaningful 
control!
- Appointment of 
directors!
- CCP committees!

- Chinese constitution 
and broader legal 
framework suggests 
upholding “socialist 
market economy” and 
the “leading role of 
state-owned 
economy” is a 
governmental 
function!

In Dispute!
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that the NMDC was performing governmental functions on behalf of the Government 

of India.91 The Appellate Body holds that “the question of whether the conduct of an 

entity is that of a public body must in each case be determined on its own merits, 

with due regard being had to the core characteristics and functions of the relevant 

entity, its relationship with the government, and the legal and economic environment 

prevailing in the country in which the investigated entity operates.”92 [Emphasis 

added.]  

3.3.2 Legal Foundations of the Governmental Authority Approach 

In the landmark case US – AD&CVD (China), the Appellate Body in its report 

developed legal reasoning in support of the governmental authority approach. There 

are five main parts of the reasoning. The reasoning is mostly in response to the 

disputing parties’ arguments and thus touches upon some same interpretative 

elements with those in the two previous approaches. I do not present 

counterarguments to these legal arguments in this section. A structured critique on 

this approach follows in Chapter II. 

3.3.2.1 Core Commonalities between Government and Public Body: Performance 

of Governmental Functions or Authority to Perform such Function 

In the definition of the subsidy in the SCM Agreement, Article 1.1 (a)(1) after 

using the phrase “by a government or any public body within the territory of a 

Member”, there is a parenthetical phrase, namely “(referred to in this Agreement as 

                                                
91 AB Report, US – Carbon Steel (India), ¶ 4.42. 
92 Id. ¶ 4.43.  
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“government”)”. The latter “government” in the parentheses is in a collective sense 

that includes both government in the narrow sense and any public body. In all the 

following text of the SCM Agreement, the government shows up in a collective sense. 

This connotes that there are certain “commonalities in the meaning of the term 

‘government’ in the narrow sense and the term ‘public body’” and there is “a nexus 

between these two concepts.”93 

The next question is “what essential characteristics an entity must share with 

government in the narrow sense in order to be a public body.”94 Based on 

distortionary meaning and the Appellate Body’s reasoning in a previous dispute, the 

Appellate Body found that “the performance of governmental functions, or the fact of 

being vested with, and exercising, the authority to perform such functions are core 

commonalities between government and public body.”95 

3.3.2.2 Difference with Private Body: Vested with Certain Governmental 

Responsibilities or Exercising Certain Governmental Authority 

Since the term “private body” in Article 1 describes something that is not “a 

government or public body”, it is a contextual element in informing the meaning of 

the term “public body”.96 Article 1.1(a)(1)(iv) suggests that a government in the 

collective sense may entrust or direct a private body “to carry out one or more of the 

type of functions illustrated in (i) to (iii)”. Therefore, for a public body under the 

                                                
93 AB Report, US – AD&CVD (China), ¶ 288. 
94 Id. ¶ 290. 
95 Id. 
96 Id. ¶ 291. 
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collective sense of government to “entrust or direct” a private body, it “must itself 

possess such authority or ability to compel or command” to direct a private body and 

must be vested with “such responsibility” in order to entrust another private body.97 

Moreover, such authority and responsibility should be inherently governmental in 

nature.98 

3.3.2.3 “Normally”: The Legal Order of the Relevant Member Matters 

The phrase “which would normally be vested in the government” in subparagraph 

(iv) of Article 1.1(a)(1) is also a contextual element in interpreting “public body”. 

The reference to the term “normally” incorporates the notion that in defining what 

government responsibility and functions are, it is what “ordinarily … part of 

governmental practice in the legal order of the relevant Member” matters.99 This is 

why the analysis should be case-by-case in consideration of the specific condition of 

a State and an entity.  

3.3.2.4 Object and Purpose: Interpretation of “Public Body” Should Not be Too 

Broad or Too Narrow 

Recognizing that the SCM Agreement does not have a preamble or an explicit 

indication of its object and purpose, the Appellate Body in the US – AD&CVD 

(China), referred to its previous findings in other disputes in understanding the object 

and purpose of the SCM Agreement. The object and purpose of the SCM Agreement 

is “to increase and improve GATT disciplines relating to the use of both subsidies and 
                                                
97 Id. ¶ 294. 
98 Id. ¶ 296. 
99 Id. ¶ 115. 
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countervailing measures.”100 The SCM Agreement “reflects a delicate balance 

between the Members that sought to impose more disciplines on the use of subsidies 

and those that sought to impose more disciplines on the application of countervailing 

measures.”101 

The object and purpose of the SCM Agreement is of limited use in delimiting the 

scope of the term “public body” because, as the Appellate Body stated, “finding that a 

particular entity does not constitute a public body does not, without more, exclude 

that entity’s conduct from the scope of the SCM Agreement.”102 An entity if not a 

government or a public body may still be subject to the SCM Agreement if it is a 

private body entrusted or directed by a government or any public body.  

The object and purpose however suggest that the interpretation should not be too 

broad or too narrow. The Panel in US – AD&CVD (China) considered China’s 

interpretation under the governmental function approach too narrow, and potentially 

risked the delicate balance required by the object and purpose of the SCM Agreement. 

The Appellate Body responded in its report that a broad interpretation, like the one 

suggested by the U.S. based on governmental control, could “equally risk upsetting 

the delicate balance embodied in the SCM Agreement.” [Emphasis added]103 It is 

because “too broad an interpretation ... could serve as a license for investigating 

                                                
100 AB Report, US – Carbon Steel (India), ¶ 73, n. 65, citing Ministerial Declaration on the 
Uruguay Round, GATT Doc. No. MIN. DEC (September 20 1986), at 7. 
101 AB Report, US – Countervailing Duty Investigations on DRAMs, ¶ 115. 
102 AB Report, US – AD&CVD (China), ¶ 302. 
103 Id. ¶ 303. 
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authorities to dispense with an analysis of entrustment and direction and instead find 

entities with any connection to government to be public bodies.”104 

3.3.2.5 ILC Articles: Lends Support to the Governmental Authority Approach 

Article 31.3(c) of the VCLT provides that “[t]here shall be taken into account, 

together with the context: ... (c) Any relevant rules of international law applicable in 

the relations between the parties.”105 It requires examination of whether the relevant 

provisions in ILC Articles are (1) rules of international law; (2) relevant; and (3) 

applicable in the relations between the parties.106 

The Appellate Body first considered the second element, or whether Articles 4, 5, 

and 8 of the ILC Articles are relevant to the interpretation exercise at hand. First, the 

subject matter of the “public body” interpretation coincides with that of the relevant 

rules in the ILC Articles. Article 1.1(a)(1) of the SCM Agreement and Articles 4, 5, 

and 8 of the ILC Articles “set out rules relating to the question of attribution of 

conduct to a State.”107 [Emphasis added] Despite differences between the two sets of 

rules, they are considered relevant to each other. Article 5 of the ILC Articles reads: 

Article 5. Conduct of persons or entities exercising elements of governmental 
authority 

The conduct of a person or entity which is not an organ of the State under 
article but which is empowered by the law of that State to exercise elements 
of the governmental authority shall be considered an act of the State under 
international law, provided the person or entity is acting in that capacity in 
the particular instance.108 

                                                
104 Id. 
105 Article 31.3(c), VCLT, supra note 45. 
106 Id. ¶ 307. 
107 Id. ¶ 309. 
108 Article 5, ILC Articles on State Responsibility, supra note 81. 
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The Appellate Body further took into account of the Commentary to this Article, 

which in its relevant part reads: 

(2) The generic term “entity” reflects the wide variety of bodies which, though 
not organs, may be empowered by the law of a State to exercise elements 
of governmental authority. They may include public corporations, semi- 
public entities, public agencies of various kinds and even, in special cases, 
private companies, provided that in each case the entity is empowered by 
the law of the State to exercise functions of a public character normally 
exercised by State organs, and the conduct of the entity relates to the 
exercise of the governmental authority concerned. [...] 
 
(3) The fact that an entity can be classified as public or private according to 
the criteria of a given legal system, the existence of a greater or lesser State 
participation in its capital, or, more generally, in the ownership of its assets, 
the fact that it is not subject to executive control—these are not decisive 
criteria for the purpose of attribution of the entity’s conduct to the State. 
Instead, article 5 refers to the true common feature, namely that these entities 
are empowered, if only to a limited extent or in a specific context, to exercise 
specified elements of governmental authority.109 

 
The Appellate Body does not answer whether these rules reflect customary 

international law, but noted that the Appellate Body took Article 5 of the ILC Articles 

into account and considered it lent support to its interpretation of the term “public 

body”, which means “an entity that possesses, exercises or is vested with 

governmental authority.”110  

3.3.3 Summary of the Governmental Authority Approach 

The governmental authority approach has been adopted by the WTO Appellate 

Body, which is now part of WTO jurisprudence. This approach considers possessing, 

exercising, or being vested with governmental authority as the ultimate legal criterion 

                                                
109 Id. Commentary to Article 5. 
110 Id. ¶¶ 310-317. 
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for the status of “public body”. Evidence that an entity performs a governmental 

function can fulfill the evidentiary standard required under this approach, while the 

evidence that a government meaningfully controls an entity per se does not meet the 

evidentiary standard. The evidence of governmental control, accompanied with other 

evidence, like performing a governmental function, may lead to the conclusion of the 

existence of governmental authority, and ultimately the establishment of a public 

body. Thus with regard to the evidentiary standard, governmental authority is 

potentially a multiple-indicator approach, since the establishment of “governmental 

authority” depends on multiple different types of factors in some circumstances. 

The governmental authority approach takes some elements of the governmental 

function approach and also leaves space for the concept of governmental control from 

the governmental control approach. The concept of governmental authority echoes 

the language used in the ILC Articles and its commentary. 

IV. Conclusion 

Comparing the governmental control approach to the governmental function 

approach, the governmental authority approach to the “public body” issue is arguably 

more sophisticated in two respects.  

First, the governmental authority approach has a more nuanced way of 

understanding the entities at issue and contemporary state-owned or state-invested 

enterprises. The Appellate Body recognized that it is challenging to simply categorize 

them as “public” or “private”, since sometimes they show the characteristics of a 

public entity while sometimes they perform exactly like private entities. 
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Acknowledging the complexity of the nature of these entities, the governmental 

authority approach supports a case-by-case analysis. It means that there should not be 

a general conclusion that state-owned enterprises in the world are “public body” or 

“private body”, the analysis and conclusion instead must be “case-specific”. [add 

some empirical studies] 

Second, the governmental authority approach, on its evidentiary standards, 

supports a multiple indicator approach that encourages the investigating authority to 

look into different types of evidence that indicate elements of governmental function 

or governmental control. The Appellate Body stated that “the legal order of the 

relevant Member matters”, and that “different types of evidence may be relevant to 

showing that such authority has been bestowed on a particular entity.” This 

understanding echoes the complexity and diversity of situations both within and 

outside a country’s borders in today’s world. [add empirical evidence] 

Thus, in general, the governmental authority approach reflects the complexity of 

the issue more precisely than the other existing approaches. However, in providing 

proper solutions, the governmental authority approach is still arguably ambiguous, 

both with regard to the rules and the underlying rationales of the rules. Such 

ambiguities have further diverged WTO Members views on the “public body” issue. 

Some members even explicitly challenged the Appellate Body’s governmental 

authority-based interpretation of the “public body” and requested to reverse the 

interpretation. Seven years after the Appellate Body report of the landmark case was 

distributed, disputes surrounding the “public body” issue still continue and have 
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become a heightened issue in the trade relationships among some WTO members, 

especially between the U.S. and China. The governmental authority approach 

provided some guidance to the WTO Members’ domestic practices, but some 

questions remain unsolved.  

On the legal aspect, there is ambiguity in questions such as the following: as to 

the so-called case-by-case analysis, should the analysis be on the country-level, 

industry-level, entity-level, or activity level? How to define the precise scope of the 

concept of “governmental authority”? What types of evidences are sufficient to 

establish the existence of “governmental authority”? What is the difference between 

the conduct of “public body” and the conduct of a “private body” that is directed or 

entrusted by the government? What is the relationship of the “public body” analysis 

with the “benefit” analysis, in particular with the legal and evidentiary standards in 

using an “out-of-country” benchmark in calculating the “benefit” margin?  

From the perspective of underlying rationale, the question remains as to whether 

there is any economically or politically justified foundation underlying the current 

approaches to the “public body” issue. Both the rules on subsidies and countervailing 

measures and the practices on the ground reflect a reliance on economically or 

politically oriented rationales. The underlying policy considerations include 

efficiency of resource allocation from a global perspective, political consideration 

with regard to unemployment issues, or other considerations including national 
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security.111 Thus, if we consider there shall be at least some explanation of the issue 

on economic or political grounds, the existing literature is inadequate in this respect. 

All the above approaches start by proposing a concept as the key criterion to the 

status of “public body”, but there is a lack of explanation to why these concepts 

should matter, besides formalistic reference to other legal instruments. As a 

specialized body of law with an emphasis on economic foundations, the WTO 

jurisprudence should be testable, at least to some extent, under economic or political 

economic theories.  

The following chapters respond to the above remaining questions on the “public 

body” issue. Chapter II elaborates in a comprehensive and structured way the gaps 

and ambiguities in the Appellate Body’s governmental authority approach to the 

“public body” issue. Chapter III to V explore and explain the ways to tackling those 

gaps and ambiguities.

                                                
111 “...there may be some policies relating to subsidies that are relatively unrelated to the 
question of total economic net welfare. For example, national defense policies may suggest 
that an importing nation must defend itself against the competition of subsidized imports in 
certain sectors. Likewise, income-distribution arguments can be made, as can short-term 
arguments with respective to various governmental fiscal and budgetary considerations, or 
political considerations (e.g. maintaining a majority in the parliament by avoiding 
unemployment in certain districts). JOHN H. JACKSON, THE WORLD TRADING SYSTEM: LAW 
AND POLICY OF INTERNATIONAL ECONOMIC RELATIONS 282 (2nd ed. 1997). 
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Chapter II A Critique of the Governmental Authority Approach to the “Public 

Body” Issue: Identifying the Gaps and Ambiguities with a Constructive View 

 

I. INTRODUCTION 

As noted in Chapter I’s conclusion, in comparison to the governmental control 

and governmental function approaches, the governmental authority approach is more 

legally sound and also more aware of the complexity of the nature of state-owned 

enterprises (SOEs) in practice. However, there are theoretical and logical gaps and 

ambiguities remaining in the relevant WTO jurisprudence on the “public body” issue. 

The Appellate Body itself hesitated on certain questions. For example, the Appellate 

Body recognizes that a “public body” determination is a challenge in cases where 

“[t]he same entity may possess certain features suggesting it is a public body, and 

others suggest that it is a private body.”1 The governmental authority approach does 

not explain explicitly what an investigating authority should do with regard to such an 

entity. Should an entity be settled as a “public body” or “private body”, or should it 

vary from circumstance to circumstance? There are underlying questions on the 

rationale for certain presumptions, substantive standards and also evidentiary 

standards. This chapter conducts a comprehensive critique of the existing WTO 

jurisprudence on or related to the “public body” analysis. I uncover underlying 

questions that lead to gaps and confusion within the analytical process.  

                                                
1 AB Report, US – AD&CVD (China), ¶ 318, supra note 24, Chapter I.  
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Other scholars have challenged the Appellate Body’s governmental authority 

approach as legally unsound, impractical, and incoherent.2 I argue that most of the 

challenges to the governmental authority approach are descriptions of symptoms 

rather than analysis of the underlying problem. This chapter describes these 

symptoms and identifies the underlying theoretical or empirical questions requiring 

further research. This chapter finds ways to further construct the governmental 

authority approach.  

This chapter is organized in the following way. Parts II-IV each target one of the 

problems (symptoms) that have been identified in existing WTO jurisprudence on the 

“public body” issue. Part II explores the potential subjectivity of the standard under 

the governmental authority approach. Part III discusses the currently unclear 

relationship between the concepts of “public body” and “private body”. Part IV 

addresses the potential entanglement between the “public body” analysis and the 

“benefit” analysis. Within Part IV, I discuss the issues of “market benchmark and 

“pass-through” of benefit, which are both relevant to the “public body” analysis. In 

Part V, I summarize the underlying questions on the “public body” issue into three 

categories: questions on presumption, questions on substantive standard, and 

questions on evidentiary standard. 

                                                
2 Michel Cartland, Gérard Depayre & Jan Woznowski, Is Something Going Wrong in the 
WTO Dispute Settlement?, 46 J. WORLD TRADE 979 (2012); Joost Pauwelyn, Treaty 
Interpretation or Activism? Comment on the AB Report on United States – ADs and CVDs on 
Certain Products from China, 12 WORLD TRADE REV. 235 (2013). 
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II. A POTENTIALLY SUBJECTIVE STANDARD 

In US–AD&CVD (China), the Appellate Body defined a “public body” as “an 

entity that possesses, exercises or is vested with governmental authority.”3 Moreover, 

the Appellate Body claimed that performance of a “governmental function” or the 

fact that an entity has authority to exercise a “governmental function” is the core 

commonality between government in the narrow sense and a public body.4 In 

defining these concepts, the Appellate Body did not give a generic definition of the 

content and scope of the term “governmental authority” or “governmental function”.5 

Instead, it considered the term “normally”, in subparagraph (iv) in the phrase “which 

would normally be vested in the government”, as particularly relevant in delimiting 

the scope of “governmental function”. The Appellate Body drew two inferences from 

this phrase. First, the ordinary classification of governmental functions within the 

relevant member is relevant. And second, the general classification and function of 

entities within the WTO members is also relevant.6  

In its reasoning, the Appellate Body gave examples of government functions, 

including collecting taxes,7 the “power to regulate, control, or supervise individuals, 

                                                
3 AB Report, US – AD&CVD (China), ¶ 317. 
4 Id. ¶ 290. 
5 The Appellate Body raised the question, “what kind of authority to responsibility an entity 
must exercise or be vested with to constitute a public body in the sense of the SCM 
Agreement.” However, it avoided giving a definitive answer to this question, and suggested a 
general case-by-case approach. Id. ¶ 295. 
6 Id. ¶ 297. 
7 Id. ¶ 296. 
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or otherwise restrain their conduct, through the exercise of lawful authority”,8 and 

“the authority or ability to compel or command a private body”.9 These are examples 

of what are within the scope of the term “governmental authority”, and do not 

necessarily represent the boundary per se or the nature of the boundary of the concept. 

After all, there are plenty of governmental functions that are of a different nature 

from the above-mentioned governmental functions. For example, the provision of 

healthcare, public education, transportation services and general infrastructure enable 

or empower citizens, rather than regulating or commanding them.10 As shown in 

Chapter I, WTO jurisprudence has so far indicated that the domestic investigating 

authority must provide evidence on the element of a “governmental function” to 

fulfill an analysis consistent with the governmental authority approach.11 The 

question then arises as to who/what determines the proper scope of the “governmental 

function” that matters in the “public body” analysis.  

If the scope of a governmental function is purely subject to the statement or 

consideration of a relevant country, either the country where the investigated 

enterprise resides or the country that conducts the investigation, such an approach 

could be purely subjective and intended to achieve a predetermined goal. Pauwelyn 

made a similar argument; he did not distinguish between the governmental authority 

                                                
8 Id. ¶ 112. 
9 Id. ¶ 294. 
10 Gregory Messenger, The Public-Private Distinction at the World Trade Organization: 
Fundamental Challenges to Determining the Meaning of “Public Body,” 15 INTL. J. CONST. 
L. 60, 64 (2017). 
11 Chapter I, Section 3.3.1. 
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and governmental function approaches, and in general considered the governmental 

authority/function approach to be a very “unclear and subjective test”. Pauwelyn 

posed several rhetorical questions, including “[w]ill governments not find ways to 

hide delegation of power or instructions, especially if they control the board of a 

company anyhow? An informal phone call or discussion should suffice, without 

leaving any trace, so how is a competitor supposed to find evidence of this?”12 

Pauwelyn’s challenge is premised on the factual scenario that the standard hinges on 

a subjective view of the investigated country. In such a scenario, if the investigated 

entities’ government (for example the Chinese government) does not admit that a 

certain action serves a governmental function, then it seems that the standard provides 

too much leeway for the Chinese government and its potential conduits – SOEs.  

There is also a problem if the investigating country can subjectively define the 

scope of “governmental function”. The USDOC in its “Public Bodies Memorandum” 

defined “maintaining and upholding the ‘socialist market economy’” as a 

governmental function.13 And subsequently, the USDOC considered all the state-

owned enterprises, state-invested enterprises, and some enterprises with no state-

share to be performing this function under the control of the Chinese government.14 

This understanding of a governmental function is almost as broad as stating 

“upholding the capitalist market economy” as a governmental function. One could 

                                                
12 Joost Pauwelyn, Treaty Interpretation or Activism? Comment on the AB Report on United 
States: ADs and CVDs on Certain Products from China, 12 WORLD TRADE REV. 235, 236 
(2013). 
13 USDOC, Public Bodies Memorandum, supra note 31, Chapter I. 
14 Id. at 37-38.  
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then argue that all companies that operate under a capitalist market economy are 

performing a governmental function, although not necessarily under the control of the 

government. This broad interpretation of a governmental function, without a specific 

understanding of the actual operations of the entities concerned, has in fact rendered 

the requirement of a “governmental function” element ineffective. The “Public Body 

Memorandum” is still essentially based on the concept of governmental control. 

Moreover, such a view of a governmental function represents a superficial ideological 

bias, which overshadows the nuances of reality and triggers ideological tensions. 

Thus, the subjectivity of the scope of a “governmental function” also provides leeway 

for the investigating country to abuse this test. 

The subjectivity of the substantive standard should be addressed. There are 

multiple ways to respond to such a problem. One approach is to have a list of 

“governmental functions” that are relevant in defining a “public body”. Such a list 

would constitute an amendment of a “nature that would alter the rights obligations of 

the Members”, and thus would require a proposal from a Member, a consensus to 

proceed at the Ministerial Conference, and acceptance by the WTO members.15 Based 

on observation of the most recent Ministerial Conference held at Buenos Aires in 

December 2017,16 the likelihood that a negotiation would proceed and a consensus 

would be reached is low.  

                                                
15 Marrakesh Agreement or WTO Agreement, Article X “Amendments”, supra note 5, 
Chapter I.  
16 “There was no agreement on anything: from agriculture or e-commerce, from fisheries 
subsidies to the developmental issue, and form regular issues to the draft ministerial 
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Another approach to the subjectivity of the substantive standard is to clarify 

which instruments or institutions are valid sources to draw conclusions about the 

scope of governmental functions. WTO members may take these as a reference in 

conducting investigations. The panels or the Appellate Body in their future rulings on 

disputes could indicate which sources are sufficient to infer the scope of a 

governmental function based on the specific facts in each dispute. The institutional 

context that supports the operation of SOEs, including relevant laws, regulations, 

administrative agencies, and established practices, are relevant to understanding the 

nature of their behaviors. The difficult question, however, is why certain instruments 

or institutions are relevant to establish the existence of governmental authority. This 

requires a theoretical foundation beyond the legal arguments suggested by the 

Appellate Body. (For the legal foundation, see Chapter I, Section 3.3.) Meanwhile, an 

empirical basis for which institutions matter in identifying a “governmental authority”, 

and why, is required. 

III. UNCLEAR RELATIONSHIP BETWEEN “PUBLIC BODY” AND 

“PRIVATE BODY” 

The Appellate Body claimed that “a government” in the broad sense 

(encompassing both government in the narrow sense and any public body) “entrusts 

or directs a private body to carry out one or more of the type of functions illustrated 

in (i) to (iii)” in Article 1.1(a)(1)(iv) as a relevant contextual element in interpreting 

“public body”. The Appellate Body made three observations in light of this context. 
                                                                                                                                      
declaration.” D. Ravi Kanth, Multilevel Failure of WTO Ministerial at Buenos Aires, 52 
ECON. POLIT. WKLY. 12, 15 (2017). 
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First, “an entity that is neither a government in the narrow sense nor a public body 

would be a private body.”17 Second, since “government” in this provision 

encompasses both government in the narrow sense and any public body, this 

provision “‘envisages’ that public body may ‘entrust’ or ‘direct’ a private body to 

carry out the type of functions or conduct illustrated in subparagraphs (i)-(iii).” And 

third, since both a government and a public body may exercise their authority in order 

to compel or command a private body, “such authority in the case of direction and 

responsibility in the case of entrustment, are common characteristic of both 

government in the narrow sense and a public body.”18 

In this interpretational exercise, the Appellate Body used the “entrusts and 

directs … a private body” provision as context in explaining the commonality 

between the government and a public body. It did not however, clarify what the 

difference is between a “public body” and a “private body” in this context. The 

Appellate Body touched upon this question in two sentences where it noted “that both 

the definition of ‘public’ and of ‘private’ encompass notions of authority as well as 

control. The definitions differ, most notably, with regard to the subject exercising 

authority or control.”19 This inference is on the distinction between “public” and 

“private” in their dictionary meanings, rather than in the specific context of the SCM 

Agreement.20  

                                                
17 AB Report, US – AD&CVD (China), ¶ 291. 
18 Id. ¶ 294. 
19 Id. ¶ 292. 
20 The distinction is based on Shorter Oxford English Dictionary, Id. ¶ 292. 
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Cartland et al. claimed that the Appellate Body’s approach had made “the very 

concepts of ‘entrustment’ or ‘direction’ become superfluous.” The reason is, as they 

argued, that the State’s control over SOEs constitutes a “permanent and 

comprehensive ‘entrustment or direction’ of the entity”.21 It is thus unreasonable to 

require proving such “entrustment” or “direction” in every case, when the 

government’s control is permanent. They claimed that the Appellate Body’s approach 

raised a very difficult barrier on the side of the investigating authority.22  

Cartland’s challenge raises an interesting question about the fundamental 

difference between a “private body that is entrusted or directed by the government” 

and “a public body”. Cartland et al. claimed that “permanent and comprehensive 

government entrustment and direction” equals “government control” and thus equals 

a “public body”. The difference is mainly based on whether governmental control is 

temporal, or permanent and comprehensive. Carland et al. tried to explain the 

difference between “a private body that is entrusted or directed by the government” 

and “a public body” in the context of the factual scenario of Chinese SOEs, rather 

than the context of the SCM Agreement.  

This dissertation argues that the distinction between a “private body” and a 

“public body”, in the context of the SCM Agreement, hinges on the presumption of 

the behaviors of these two types of entities. The legal design of the definition of 

“subsidy” in the SCM Agreement, presumes that “public body” pursues governmental 

                                                
21 Cartland, Depayre, & Woznowski, supra note 2, at 1007. 
22 Id. at 1008. 
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or public policy goals, while “private body” pursues private interests that form the 

foundation of a market. When applying the definition to a certain entity or type of 

entity, there should be clarifications of the basis for applying a certain presumption – 

either presumption of “public body” or presumption of “private body”. Moreover, 

there should be clarifications on the difference of evidentiary standards in proving 

“public body”, and “private body” that is directed or entrusted by the government. 

3.1 Need to Justify the Presumption 

As noted in Chapter I, section 2.1, the definition of subsidy used a dual-factor 

categorization, namely, by the nature of the entity, and by the type of activities of the 

entity. The Appellate Body also noted these characteristics of the definition of 

subsidy when it compared the SCM Agreement to the ILC Articles.23 The difference 

of legal obligation rests on both the distinctions of the nature of an entity and the type 

of activities of the entity.  

  

                                                
23 “The connecting factor for attribution pursuant to the ILC Article is the particular conduct, 
whereas, the connecting factors in Article 1.1(a)(1) of the SCM Agreement are both the 
particular conduct and the type of entity.” [Original emphasis.] AB Report, US – AD&CVD 
(China), ¶ 309. 
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“nexus”  

Not subject to the 
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Category Activities of 
Government & 
Public Body 

Private Body’s activities 
that are directed and 
entrusted by the 
government/public body 

Private Body’s 
other activities 

 
 
 

 

 

Figure 2.1 The Differences of Legal Obligations by the Nature of Entities and Type of 

Activities 

As shown in Figure 2.1, all activities of a government or a public body are 

naturally subject to review under the definition of subsidy under the SCM Agreement, 

while only some of the activities of a private body are. Why treat activities of the 

government and a public body differently from those of a private body? For 

government and a public body, there is a presumption of the public nature of their 

activities. In other words, there is a presumption that their activities tend to interfere 

with the power of the invisible hand, or a market that is driven by the pursuit of 

private interests. Under the SCM Agreement, activities of the government or a public 

body could be exempted from the scope of “subsidy” through the benefit test when 

the advantage given by the government is no greater than that available in a free 

Differentiates by 
the nature of the 

entity 

Differentiates by 
the type of 

activities of the 
entity 
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market transaction.24 This provides a justification for public-interest-driven activities 

when they do not interfere with the consequence in a private-interest-driven market. 

For a private body, there is a presumption of the non-public nature of its activities. 

The pursuit of private/self-interest is considered the driver and foundation of a market 

economy. Since activities of a private body are the foundation of the benchmark in 

the definition of “subsidy” in the SCM Agreement, their activities are presumptively 

justified under the rules. Only by proving a nexus between the government and the 

particular activities of a private body, namely the government’s entrustment or 

direction, can such activities be attributable to the government and thus subject to the 

disciplines of the SCM Agreement.  

The legal design here shows a benevolent view towards a free market condition 

that is driven by self-interest rather than public interest. The intellectual foundation of 

such view may be traced back to thinkers like Adam Smith (1723-90). Smith posed 

and answered one of the fundamental questions of economics: is self-interest 

compatible with a good society? Smith argued that society can be good if people 

pursue their own self-interest; in his words “[i]t is not from the benevolence of the 

butcher, the brewer, or the baker that we expect our dinner, but from their regard to 

their own interest.”25 

As noted in Chapter I, the result of the definition of subsidy and the SCM 

Agreement was a battle and balance among different and competing ideas and 

                                                
24 Richard Diamond, Privatization and The Definition of Subsidy: A Critical Study of 
Appellate Body Texturalism, 11 J. INT. ECON. LAW 649, 667 (2008). 
25 ADAM SMITH, THE WEALTH OF NATIONS (2003). 
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policies.26 The classic and neoclassic economics thoughts had greatly influenced the 

result of the rules.27  

The question at hand is about what presumption applies to the activities of state-

owned/invested enterprises. There are different theories on what justifies a 

presumption.28 Following Ullman-Margalit’s view, three types of considerations 

justify a specific presumption over others. They are (1) inductive-probabilistic 

considerations, (2) value-related considerations, and (3) procedural considerations.29 

The first one reflects the prevailing facts, which show the likelihood of a presumed 

fact.30 The second one is a value-based consideration, relating to the acceptability of 

error. Any presumption may lead to error; the question is whether one type of error is 

                                                
26 JOHN H. JACKSON, THE JURISPRUDENCE OF GATT AND THE WTO: INSIGHTS ON TREATY 
LAW AND ECONOMIC RELATIONS 93 (2000). 
27 Sykes analyzed the economic foundation of the SCM Agreement following a neoclassical 
economics tradition. He shows that in some parts the SCM Agreements have economic 
justifications, like the prohibition on export subsidies. In most other parts, including sections 
on domestic subsidies and countervailing duties, the rules serve limited economic purposes. 
Alan Sykes, The Economics of WTO Rules on Subsidies and Countervailing Measures, LAW 
ECON. WORK. PAP. 26 (2003), http://chicagounbound.uchicago.edu/law_and_economics/516. 
For the rules on countervailing measures, Schwartz & Harper, and Diamond used the 
“entitlement” theory to explain the economic and political foundation of U.S. rules. The U.S. 
rules were an important reference in the negotiation of the SCM Agreement. Warren F. 
Schwartz & Eugene W. Harper, The Regulation of Subsidies Affecting International Trade, 
70 MICH. LAW REV. 831 (1972); Richard Diamond, Economic Foundations of 
Countervailing Duty Law, 29 VA. J. INT. LAW 767 (1989). 
28 See a survey of theories of presumption in both legal context and general argumentation 
theory in Douglas Walton, Presumption, Burden of Proof and Lack of Evidence, 1 in 
L’ANALISI LINGUISTICA E LETTERARIA XVI (2008) SPECIAL ISSUE: WORD MEANING IN 
ARGUMENTATIVE DIALOGUE , 50 (G. Gobber et al. eds., 2006). 
29 Edna Ullman-Margalit, On Presumption, 80 J. PHILOS. 143, 157 (1983). 
30 Id. at 157. 
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to be preferred over others on grounds of certain normative considerations.31 Ullman-

Margalit considers the second consideration to be the core in the justification of a 

presumption. And the third one concerns procedural convenience.32 

In the “public body” issue discussion, whether state-owned enterprises should be 

subject to the presumptions under “government and public body” or that under 

“private body” calls for both empirical and normative quests. Following the Appellate 

Body’s governmental authority approach, under the SCM Agreement, the SOEs’ 

activities should be presumed to be those of a “private body” unless proven otherwise. 

There has not been much explanation for the justifications of such stance. It thus calls 

for further analysis on the justification of such a position, based on solid empirical 

evidence and normative arguments.  

3.2  Need to Clarify the Difference on Evidentiary Standard  

In 2017, the U.S. brought a dispute to the WTO on China’s subsidization 

programs for aluminum producers. In its Request for Consultation, the U.S. 

challenged Chinese state-owned commercial banks (SOCBs), and several SOEs, as 

public bodies or alternatively private bodies whose activities are directed or entrusted 

by Chinese government. It indicates that there is ambiguity as to the evidentiary 

threshold between these two pathways. 

Based on existing WTO jurisprudence, the legal interpretation of the phrase 

“entrusts and directs” is quite broad. The Appellate Body explained in US – 

                                                
31 Id. at 158. 
32 Id. at 161. 
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Countervailing Duty Investigation on DRAMs that Article 1.1(a)(1)(iv) cover 

situations in which “a private body is being used as a proxy by the government to 

carry out one of the types of functions listed in paragraphs (i) through (iii).”33 The 

Appellate Body further explained the function of the terms “entrusts” and “directs” in 

Article(a)(1)(iv), which “identif[ies] the instances where seemingly private conduct 

may be attributable to a government for purposes of determining whether there has 

been a financial contribution.”34 Specifically, “‘entrusts’ connotes the action of giving 

responsibility to someone for a task or an object.” Moreover, the concept of “entrusts” 

is not limited to acts of “delegation”.35 And “directs” refers to situations where the 

government exercises its authority over a private body and not just limited to 

government’s “command” or compulsion.36 

This interpretation can be applied without confusion to the “public body” 

interpretation when the entity under consideration already has a clear or undisputed 

nature under the SCM Agreement. However, it is complicated to identify the nature 

of the entity, because under existing WTO jurisprudence, the evidence supporting the 

                                                
33 AB Report, US – Countervailing Duty Investigation on DRAMS, ¶ 108, supra note 21, 
Chapter I. 
34 Id. ¶ 108. 
35 Id. ¶ 110. 
36 “As for the term ‘directs’ … in our view, that the private body under paragraph (iv) is 
directed ‘to carry out’ a function underscores the notion of authority that is included in some 
of the definitions of the term ‘direct’ … A ‘command’ (the word used by the Panel) is 
certainly one way in which a government can exercise authority over a private body in the 
sense foreseen by Article 1.1(a)(1)(iv), but governments are likely to have other means at 
their disposal to exercise authority over a private body. Some of these means may be more 
subtle than a ‘command’ or may not involve the same degree of compulsion. Thus, an 
interpretation of the term ‘directs’ that is limited to acts of ‘command’ is also too narrow.” Id. 
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fact that an entity “possesses, exercises or is vested with governmental authority” 

(“public body”) could overlap with the evidence proving that “a government 

exercises its authority, including some degree of compulsion” over the entity (i.e., the 

government “directs” a private body) or “where a government gives responsibility to” 

the entity (i.e., the government “entrusts” a private body).  

For example, in US – Countervailing Duty Investigation on DRAMs, the U.S. 

contended that the Government of Korea (“GoK”) had entrusted and directed certain 

creditors to maintain the financial viability of Hynix Semiconductor, Inc. (“Hynix”). 

In U.S. domestic CVD investigations, this financial support was considered to be a 

financial contribution from the GoK to Hynix.37 The U.S. presented evidence to prove 

the “direction” and “entrustment” from the GoK. This evidence included (1) the 

GOK’s policy to save Hynix from failure;38 (2) the GOK’s Financial Supervisory 

Commission (FSC)’s decision to increase certain banks’ credit limits for single 

borrowers;39 (3) the Public Funds Oversight Act and Prime Minister Decree’s 

                                                
37 Id. ¶ 2.  
38 As explained in the U.S. Appellate Submission: “The GOK attached such great importance 
to Hynix’ survival because it feared that the company’s collapse would have serious 
repercussions for the ROK’s corporate, labor and financial markets, and because Hynix was 
part of an industry sector considered to be of ‘strategic’ importance to the GOK.” Appellant 
Submission of the United States of America, United States – Countervailing Duty 
Investigation on Dynamic Random Access Memory Semiconductors (DRAMS) from Korea, ¶ 
61, WT/DS296 (April 5, 2005), 
https://ustr.gov/archive/assets/Trade_Agreements/Monitoring_Enforcement/Dispute_Settlem
ent/WTO/Dispute_Settlement_Listings/asset_upload_file324_5539.pdf. 
39 The U.S. argued that the FSC’s decision is to allow these banks to participate in the Hynix 
(the private body under issue) restructuring process. Id. ¶ 63. 



 

 70 

content;40 (4) the fact that the GOK “coerced” creditors into helping prevent the 

failure of Hynix;41 (5) Kookmin’s (a Korean enterprise with low level of government 

ownership) SEC (US Securities and Exchange Commission) prospectuses, which 

stated that “Kookimin ‘may feel compelled to follow’ the GOK’s directed lending 

policies”;42 (6) the fact that government-owned or government-controlled creditors 

played dominant role in Hynix’s restructuring;43 and (7) the fact that the USDOC 

found that the Korea Development Bank, as a public body (not disputed by the GOK 

in the case), played a vital role in the bailout of Hynix.44 

In this dispute between the U.S. and Korea, the U.S. presented evidence of 

government-ownership or government-control of certain banks as evidence of the 

government’s capability to entrust the banks to bail out Hynix. (See above item (6).) 

This is comparable to the evidence that the U.S. used to prove that Chinese state-

                                                
40 The DOC found that the Public Funds Oversight Act and Prime Minister Decree No. 408 
provided a means by which the GOK could be directly involved in the fiscal operations of 
private banks. In a footnote, the Appellant noted “[a]fter Korea’s 1997-1998 financial crisis, 
the GOK injected trillions of won in capital into the banks, and in that process expanded its 
ownership in, and influence over, the banks exponentially. Significant government capital 
was provided to a number of banks that were major participants in the Hynix restructuring 
and recapitalization measures, including KEB, KFB, Chohung, Seoul Bank, Kwangju, and 
Peace Bank.” Id. ¶ 64  
41 The U.S. alleged the DOC found that a GOK agency, the Financial Supervisory Service 
(FSS), “applied pressure to KFB and ‘strongly urged’ KFB to participate in the 
[restructuring] plan lest it risk losing some of its clients.” Id. ¶ 65. 
42 Id. ¶ 67. 
43 The U.S. argued that the USDOC found that the GOK ownership or control of these 
banks enabled it to entrust to them the responsibility for implementing the Hynix bailout. 
Because these banks were the dominant players on Hynix’s Creditors’ Councils, the DOC 
found that they were able “to set the terms of the financial restructuring” of Hynix. Id. ¶ 68. 
[Emphasis added.] 
44 Id. ¶ 69. 
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owned banks were public bodies. Since the Appellate Body in US – Countervailing 

Duty Investigation on DRAMs did not complete its legal analysis on whether the 

USDOC’s finding of entrustment or direction was consistent with the relevant 

provision of the SCM Agreement, it remained unclear as to what evidence can 

establish “entrustment” or “direction”.45 Thus, it is thus uncertain how the evidence 

differs with regard to establishing a “public body” and the case of the government’s 

entrusting and directing a private body’s activities. 

This dissertation suggests that the difference could be clarified in the following 

ways. The first-level question is to identify the nature of entity, or whether an entity is 

a public or private body. The evidence concerning an entity’s nature should be 

institutionalized and stable. This is because institutionalized and stable evidence 

tends to create reasonable expectations of the entity’s behaviors, which may form the 

foundation of applying the presumptions of  “public body” or of “private body”. As 

argued in the previous section, the presumption of an entity’s behavior is the 

fundamental difference between the government/a public body and a private body. 

If an entity is found to be a private body, then the second-level question is 

whether its activity is directed or entrusted by the government or a public body. There 

should be evidence concerning that activity in support of establishing “entrustment” 

or “direction”. Such evidence tends to be more specific and temporal. General 
                                                
45 The Appellate Body found that the panel’s finding of inconsistency of the USDOC’s 
determination was in error because of its flawed approach in reviewing the evidence. The 
Appellate Body, however, stated that “[t]his does not mean that we are hereby expressing any 
view as to whether the USDOC’s determination of entrustment or direction – which is a 
necessary component of its determination of financial contribution – is necessarily supported 
by sufficient evidence.” Id. ¶¶ 194-198. 
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evidence may be relevant, but specific evidence concerning the particular activity at 

issue is indispensible. This also follows the logic of my previous argument, which 

was based on presumptions. Since the presumption of a private body’s activities is 

that they are “not directed or entrusted” by the government, it requires specific 

evidence proving that, in a particular case, there is direction by and entrustment of the 

government. For instance, in US – Countervailing Duty Investigation on DRAMs, all 

of the evidence submitted by the U.S. was concerned with the particular activity of 

bailing out Hynix. (See above evidence from (1) to (7).)  

In the case of Chinese, Indian, or other countries’ SOEs, it is an empirical 

question that what evidence there are “institutionalized and stable”. This again 

requires a careful and nuanced study on the specific institutional context of the SOEs 

in different countries. 

IV. Potential Entanglement between the “Public Body” and the “Benefit” Analysis 

In US-AD&CVD (China), no issue arose concerning the potential relationship 

between the “public body” analysis and the “benefit” analysis. Both the Appellate 

Body and disputing parties treated them as if they were completely separate and 

independent issues. However, it was peculiar that the Appellate Body, after finding 

that the USDOC’s determination of Chinese SOEs as public bodies was inconsistent 

with the SCM Agreement, immediately treated SOE prices as government prices in 

its analysis under the “benefit” test on whether the USDOC could use an out-of-

country benchmark.46 No explanation was given in the Appellate Body’s report as to 

                                                
46 AB Report, US–AD&CVD (China), ¶¶ 451-455. 
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why these SOEs, who should not be considered as public bodies, or in the broad sense 

a government, could be properly considered a government input provider in the next 

analytical step in the same investigations. In following disputes involving the “public 

body” issue, the parties took this logical inconsistency as one of the central issues.47 

However, limited by its scope of review, the Appellate Body only addressed part of 

the issues concerning the relationship between the “public body” determination and 

the “benefit” test. There is also a lack of academic literature on this particular topic. 

Cartland et al. noted that the “public body” analysis under the Appellate Body’s 

approach requires proof of “some sort of governmental authority (i.e. some inherent 

public policy purpose)”, but it should be “the pricing of the transaction (the benefit) 

rather than the status of the entity making the financial contribution … that is the 

indicator of the public policy purpose.”48 Cartland et al., however, did not elaborate 

on this point in a comprehensive way. Zheng discussed how the public body and 

                                                
47 “China argues on appeal that the Panel erred in finding that China had failed to establish 
that the USDOC acted inconsistently with the obligations of the United States under Article 
14(d) and Article 1.1(b) of the SCM Agreement by rejecting in-country prices in China as 
benchmarks in its benefit analysis. China contends that the legal standard for determining 
what constitutes ‘government’ – and, in particular, a ‘public body’ – for purposes of the 
financial contribution inquiry under Article 1.1(a)(1)(iii) of the SCM Agreement should 
also apply when determining what constitutes ‘government’ for purposes of the 
selection of a benefit benchmark under Article 14(d) of the SCM Agreement.” AB 
Report, US – Countervailing Duties (China), ¶ 4.37. “In the light of this clarification, we 
proceed with our analysis by examining whether Article 14(d) requires the use of such price 
[referring to government-related prices including the prices of SOEs] as benchmarks. We 
further note that, because some of the prices to which the participants refer may be those set 
by entities that have not been found to be a government or public body, and may, for 
example, consist of state-owned enterprises for which there is no determination as to 
whether or not they are public bodies within the meaning of Article 1.1(a)(1) of the SCM 
Agreement, we refer below in our analysis to ‘government-related prices’ other than the 
financial contribution at issue.” AB Report, US – Carbon Steel (India), ¶ 4.166. 
48 Cartland, Depayre, & Woznowski, supra n. 2, at 1007. 
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benchmark analyses would impact the U.S.’s policy space to countervail Chinese 

exports, but did not discuss the relationship between the two analyses.49 

This dissertation argues that there should be clarification on the relationship 

between the “public body” analysis and the “benefit” analysis, especially within the 

context of the “public body” issue concerning state-owned enterprises. 

In particular, this dissertation addresses the following two questions: 

What is the relationship between treating an SOE as a public body and treating 

SOEs’ market shares as government’s market shares in the context of using an out-of-

country benchmark in calculating the benefit margin? 

What is the difference between treating an SOE as a public body and a private 

body that potentially passes-through the benefit of a subsidy? 

Before delving into the details of these two questions, I introduce the background 

of the “benefit” analysis within the SCM Agreement. 

4.1  Background on the “Benefit” Analysis 

Under the SCM Agreement, a subsidy exists when there is a) a financial 

contribution by a government or any public body (Article 1.1(a)(1)); or any form of 

income or price support (Article 1.1(a)(2)); and b) a benefit is thereby conferred 

(Article 1.1(b)). Thus, in the context of the SCM Agreement, the financial 

                                                
49 “[T]he USDOC will enjoy wide latitude to disregard China’s in-country prices and interest 
rates as benchmarks in measuring input, loan, and land use rights subsidies, upon a showing 
that China’s in-country prices and interest rates are distorted by the government.” Wentong 
Zheng, Trade Remedies and Non-Market Economies: The WTO Appellate Body’s Report in 
United States – Definitive Antidumping and Countervailing Duties on Certain Products from 
China, 15 AM. SOC. INT. LAW INSIGHTS (2011), http://papers.ssrn.com/abstract=1886765 
(last visited Feb. 24, 2016). 
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contribution by a government or any public body is a subsidy only if the financial 

contribution confers a benefit. The question is what “benefit” means and what the 

benchmark is. The existing WTO jurisprudence has established some basic rules on 

the benefit analysis. 

First, “benefit” refers to the benefit to a recipient rather than a cost to the 

government.50 Second, the measurement of a “benefit” is “the market”. It means that 

a “financial contribution will only confer a “benefit”, i.e. an advantage, if it is 

provided on terms that are more advantageous than those that would have been 

available to the recipient on the market.”51 Third, in determining a market benchmark, 

Article 14 of the SCM Agreement offers guidelines on the type of evidence that might 

be relevant.52  

                                                
50 “A ‘benefit’ does not exist in the abstract, but must be received and enjoyed by a 
beneficiary or a recipient. Logically, a ‘benefit’ can be said to arise only if a person, natural 
or legal, or a group of persons, has in fact received something. The term ‘benefit’, therefore, 
implies that there must be a recipient.” Appellate Body report, Canada — Measures Affecting 
the Export of Civilian Aircraft, ¶ 154, WTO Doc. WT/DS70/AB/R (Aug. 2, 1999) 
[hereinafter AB Report, Canada -- Aircraft]. 
51 “[T]he word ‘benefit’, as used in Article 1.1(b), implies some kind of comparison. This 
must be so, for there can be no ‘benefit’ to the recipient unless the ‘financial contribution’ 
makes the recipient ‘better off’ than it would otherwise have been, absent that contribution. In 
our view, the marketplace provides an appropriate basis for comparison in determining 
whether a ‘benefit’ has been ‘conferred’, because the trade-distorting potential of a ‘financial 
contribution’ can be identified by determining whether the recipient has received a ‘financial 
contribution’ on terms more favourable than those available to the recipient in the market.” 
Id. ¶ 157. 
52 “We observe that Article 14 of the SCM Agreement is entitled: ‘Calculation of the Amount 
of a Subsidy in Terms of the Benefit to the Recipient’. Through each of its subparagraphs, 
Article 14 establishes guidelines for determining whether certain financial contributions – 
equity investments, loans, loan guarantees, the provision of goods or services by a 
government, and the purchase of goods by a government – confer a benefit on their 
recipients.” AB Report, US – Carbon Steel (India), ¶ 4.124. Specifically, Article 14(a) 
concerns government provision of equity capital, 14(b) a loan by a government, 14(c) a loan 
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Beyond these fundamental rules, there are more complicated scenarios. For 

example, in finding the market benchmark, the investigated subsidy program’s 

domestic price is not considered to be the market benchmark. I refer to this issue as 

the market benchmark issue. Another relevant scenario is that, in provision of the 

subsidy, the subsidy does not come from the government directly to the ultimate 

recipient, but in an indirect way. For example, the government subsidized an input 

producer, and the input producer sold its products to a downstream manufacturer. The 

benefit of the government’s subsidy may somehow pass through to the manufacturer. 

When the investigated company is the manufacturer, to whether and to what extent 

the benefit of the government subsidy has passed to the manufacturer becomes an 

issue. This latter issue is the pass-through issue.  

     4.1.1  The Market Benchmark Issue 

Under Article 14 of the SCM Agreement, the default benchmark for deciding if 

there is a benefit is the investigated subsidy program’s domestic market price, or its 

in-country price. For example, Article 14(d) provides guidance for finding a 

benchmark when the government provides goods or services other than general 

infrastructure, or purchases goods. Such a provision is considered conferring a benefit 

when it “is made for less than adequate remuneration”.53 In determining what 

remuneration is adequate, it is determined “in relation to prevailing market conditions 

for the good or service in question in the country of provision or purchase (including 

                                                                                                                                      
guaranteed by a government, and 14(d) the provision of goods or services or purchase of 
goods by a government. SCM Agreement, supra note 9, Chapter I. 
53 Id. at Article 14(d).  



Chapter II 

 77 

price, quality, availability, marketability, transportation and other conditions of 

purchase or sale).”54 [Emphasis added.] It means that, in measuring the benefit, the 

investigation authority of Country A will use the in-country market price of certain 

goods or service in Country B to measure if the subsidy program in Country B has 

conferred a benefit. (A investigates B’s program, using B’s market price.) The 

economic conditions vary to a great extent among countries (in fact even within a 

country, but presuming there is one market within a country); domestic prices may 

best and most conveniently reflect the most relevant market conditions.55 

However, when the in-country price “deviate[s] from a market-determined price 

as a result of governmental intervention in the market,”56 an investigating authority 

may resort to alternative benchmarks in measuring if a benefit is conferred. One of 

the alternative measures is that Country A may investigate Country B’s program using 

Country C’s price of relevant goods or services. (A investigates B, using C’s price.) 

This is an exception to the default rule. The basis for such exception rests upon the 
                                                
54 Id. 
55 The Appellate Body recognized the diversity of relevant markets but noted markets where 
“rational investors act” is the standard. In Japan – DRAMs (Korea), the Appellate Body 
stated that “[t]he terms of a financial transaction must be assessed against the terms that 
would result from unconstrained exchange in the relevant market. The relevant market may 
be more or less developed; it may be made up of many or few participants. By way of 
example, there are now well-established markets in many economies for distressed debt, and 
a variety of financial instruments are traded on these markets. In some instances, the market 
may be more rudimentary. In other instances, it may be difficult to establish the relevant 
market and its results. But these informational constraints do not alter the basic framework 
from which the analysis should proceed. We also do not consider that there are different 
standards applicable to inside and to outside investors. There is but one standard—the market 
standard—according to which rational investors act.” Appellate Body Report, Japan — 
Countervailing Duties on Dynamic Random Access Memories from Korea, ¶ 172, WTO Doc. 
WT/DS336/AB/R (Nov. 28, 2007) [hereinafter AB Report, Japan – DRAMs (Korea)]. 
56 AB Report, US – Carbon Steel (India), ¶ 4.155, supra note 36, Chapter I. 
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belief that there is a standard of a “prevailing market condition” (Article 14(d)). A 

“market condition” is not simply any “geographical area of demand for commodities 

or services”57, but it is “an area of economic activity in which the forces of supply and 

demand interact to determine market prices.”58 This statement implies that when the 

price is not subject to the forces of supply and demand, then the price is not 

considered to be “market price”. 

 In US – Softwood Lumber IV, the Appellate Body recognized that a government, 

in its role as a predominant provider of a good, might distort in-country private prices 

for that good by setting an artificially low price with which the prices of private 

providers in the market align.59 In other words, “the government’s role in providing 

the financial contribution may be so predominant that it effectively determines the 

price at which private suppliers sell the same or similar goods”; it therefore would be 

circular to use domestic prices that have aligned with the government’s price to 

measure the government’s price.60 Thus, in such situations, an investigating authority 

may use a benchmark other than the private prices of the good in question in the 

country of provision.61 

The next question is what alternative benchmarks are consistent with the SCM 

Agreement, in particular under Article 14(d). In US – Softwood Lumber IV, the 

                                                
57 Appellate Body Report, United States — Subsidies on Upland Cotton, ¶ 404, WTO Doc. 
WT/DS267/AB/R (Mar. 3, 2005) [hereinafter AB Report, US – Upland Cotton]. 
58 AB Report, US – Carbon Steel (India), ¶ 4.150, supra note 36, Chapter I. 
59 Id. ¶ 4.155. 
60 AB Report, US – Softwood Lumber IV, ¶ 93, supra note 61 in Chapter I. 
61 Id. ¶ 103. 
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Appellate Body held that alternative methods could “include proxies that take into 

account prices for similar goods quoted on world markets, or proxies constructed on 

the basis of production costs.”62 However, no matter what methods are adopted, the 

investigating authority is “under an obligation to ensure that the resulting benchmark 

relates or refers to, or is connected with, prevailing market conditions in the country 

of provision, and must reflect price, quality, availability, marketability, transportation 

and other conditions of purchase or sale, as required by Article 14(d).”63  

This benchmark issue is of particular relevance to the disputes involving the 

“public body” issue. This is because if an investigating authority considers an SOE as 

a government/public body, this consideration will have an impact on the benefit 

benchmark. If, in an investigation, the SOEs under concern are not public bodies, 

then their prices are not government prices but private prices. Thus, (1) these SOEs’ 

prices will be considered to be part of the market price reflecting the “prevailing 

market conditions” in formulating the benchmark, and (2) an investigating authority 

cannot resort to alternative benchmarks by relying on the argument that these SOEs 

are predominant within the market.  

The Appellate Body’s analysis in US–AD&CVD (China) does not follow this 

logic. In this dispute, the Appellate Body held that the USDOC’s determinations that 

SOEs were “public bodies” were inconsistent with Article 1.1(a)(1) of the SCM 

Agreement. In the benchmark analysis, the Appellate Body cited the available facts 

                                                
62 Id. ¶ 106. 
63 Id. 
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that were relied upon by the USDOC, stating that Chinese “SOEs produced 96.1 per 

cent of all [hot-rolled steel] produced in China and that all the SOE suppliers are 

majority owned by the government.”64 Further, the Appellate Body observed “with 

96.1 per cent market share, the position of the government in the market is much 

closer to a situation where the government is the sole supplier of the goods than to the 

situation where it is merely a significant supplier of the goods.”65 In the benchmark 

analysis, the Appellate Body deemed SOEs to be government. It is peculiar that 

entities that are not “government” under one element of the definition are considered 

“government” under another element of the same definition. This logical gap needs 

further clarification. I address this particular issue in section 4.2. 

     4.1.2  The Pass-through Issue and Input Producers 

In existing WTO jurisprudence, the issue of pass-through of benefit concerns 

three different scenarios: pass-through benefit in change of ownership,66 pass-through 

of benefit by subsidized input,67 and pass-through of benefit in sales of products to 

                                                
64 Id. ¶ 451. 
65 Id. ¶ 455. 
66 See Appellate Body Report, United States — Imposition of Countervailing Duties on 
Certain Hot-Rolled Lead and Bismuth Carbon Steel Products Originating in the United 
Kingdom, ¶ 68, WTO Doc. WT/DS138/AB/R (May 10, 2000) [hereinafter AB Report, US – 
Lead and Bismuth II], and Appellate Body Report, European Communities and Certain 
Member States – Measures Affecting Trade in Large Civil Aircraft, ¶¶ 718-749, WTO Doc. 
WT/DS316/AB/R (May 18, 2011) [hereinafter AB Report, EC and certain member States – 
Large Civil Aircraft]. 
67 See Panel Report, United States — Preliminary Determinations with Respect to Certain 
Softwood Lumber from Canada, WTO Doc. WT/DS236/R (Sep. 27, 2002) [hereinafter Panel 
Report, US – Softwood Lumber III]; AB Report, US – Softwood Lumber IV, supra note 61 in 
Chapter I. 
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unrelated buyers.68 The second type is of particular relevance here because the 

“subsidy” under the “public body” issue is actually the “input” to the recipients from 

SOEs. If SOEs are not considered public bodies, or private bodies whose activities 

were directed or entrusted by the government, then the issue arises as to whether the 

subsidies these SOEs received from the government have passed-through to 

downstream recipients. The benefits that downstream recipients receive are indirect 

subsidies, in contrast to the direct subsidies to SOEs. The following Figure 2.2 

illustrates the underlying legal design of the “pass-through” issue under the current 

SCM Agreement. 

  

                                                
68 See Panel Report, Mexico — Definitive Countervailing Measures on Olive Oil from the 
European Communities, ¶ 7.143-7.144, WTO Doc. WT/DS341/R (Sep. 4, 2008) [hereinafter 
Panel Report, Mexico – Olive Oil]. 
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Figure 2.2 The Legal Design on Subsidy Pass-through Analysis 
Source: Shadikhodjaev, How to Pass A Pass-Through Test: The Case of Input Subsidies, at 
622, citing WTO, Negotiating Group on Rules – Benefit Pass-Through – Communication 
from Canada, TN/RL.GEN/7 (14 July 2004). 
 

As shown in Figure 2.2, indirect subsidy through input may occur “when a 

producer of a subsidized input (upstream producer A) sells input to another producer 

who subsequently uses it in the manufacture of a processed good (down stream 

producer B).”69 Producer B in this scenario becomes an indirect recipient of the 

subsidy bestowed at the upstream level. 

                                                
69 Sherzod Shadikhodjaev, How to Pass A Pass-Through Test: The Case of Input Subsidies, 
15 J. INT. ECON. LAW 621, 623 (2012). 
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The WTO rules do not contain guidance for conducting an offsetting analysis in 

relation to a subsidy’s pass-through.70 The judicial decisions made by panels and 

Appellate Bodies, which form part of WTO jurisprudence, have clarified some 

aspects of this issue. 

In US – Softwood Lumber III, the product under countervailing duty investigation 

was softwood lumber exported from Canada to the U.S. Here, the challenged 

subsidies were from the Canadian government to the standing timber harvesters. 

Standing timber is the input to the production of softwood lumber. Thus, the 

investigating authority (USDOC) examined whether the benefit to the standing timber 

harvesters had passed-through to the producers of the softwood lumber – the 

merchandise exported to the U.S.71 The Panel in this dispute held that in a case like 

this one, the investigating authority should look into whether the subsidies have 

passed through from the inputs to the downstream producers. The Panel stated: 

… an authority may not assume that a subsidy provided to producers of the 
“upstream” input product automatically benefits unrelated producers of 
downstream products, especially if there is evidence on the record of arm’s-
length transactions between the two… Rather, we consider that in such 
circumstances the investigating authority should examine whether and to what 
extent the subsidies bestowed on the upstream producers benefited the 
downstream producers.72 
 

                                                
70 Id. at 623. 
71 Panel Report, US – Softwood Lumber III, ¶¶ 7.68-7.69. 
72 Id. ¶ 7.71. 
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Then in US – Lumber IV, the Appellate Body, referring to Article VI:3 of 

GATT,73 stated that “[m]embers must not impose duties to offset an amount of the 

input subsidy that has not passed through to the countervailed processed products.”74 

An investigating authority “must establish that the benefit resulting from the subsidy 

has passed through, at least in part, from the input downstream, so as to benefit 

indirectly the processed product to be countervailed.”75 There is a factual 

precondition for such requirement. That is, the input producers and downstream 

processors operate at arm’s length.76 Transaction at arm’s length provides the 

presumption that the input holders would transact at a fair market value, and the 

benefit would not transfer to the downstream producers.  

This is relevant to the understanding of the “public body” issue involving Chinese 

SOEs. In the context of potentially subsidized Chinese exports, the nature of the 

problem is sometimes the “pass-through” issue, rather than the “public body” issue. I 

further explain this point in section 4.3. 

4.2  “Public Body” Analysis and the Benefit Benchmark Analysis  

The Appellate Body, in US–AD&CVD (China), left an obvious logical gap in its 

analysis concerning the relationship between the “public body” analysis and the 

“benefit” benchmark analysis. As noted earlier, the Appellate Body did not explain 

why entities that are not “government/public bodies” under one element of the 
                                                
73 Article VI:3, General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. A-11, 55 
U.N.T.S. 194 [hereinafter GATT]. 
74 AB Report, US – Softwood Lumber IV, ¶ 141, supra note 61. [Emphasis original.] 
75 Id. ¶ 142. 
76 Id. ¶ 146. 
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definition (Article 1.1(a)(1)) can be considered “government” under another element 

of the same definition (Article 1.1(b)). 

This became the central issue in the following two disputes involving the “public 

body” issues, including US – Carbon Steel (India) and US – Countervailing Duties 

(China). In the latter dispute, China on the appeal argued “there must be a single legal 

standard for defining the ‘government’, including a public body, that provides the 

financial contribution under Article 1.1(a)(1), an for defining the ‘government’, 

including a public body, whose predominant role in the market may be found to 

distort private prices under Article 14(d).”77 India in US – Carbon Steel (India) took a 

different approach. India on the appeal did not argue that the determination under the 

“public body” analysis should be determinative in the benchmark analysis, but rather 

argued in a more fundamental way that the prices of SOEs that are not considered 

public bodies should not be presumptively excluded from being the benchmark.78  

The U.S. in US – Countervailing Measures (China) argued “the ‘financial 

contribution’ and ‘benefit’ elements of a subsidy are, by their terms, different and 

play different roles. Each element requires a distinct inquiry into the nature of the 

governmental intervention in the marketplace.”79 Thus, the U.S. disagreed with 

China’s view that there should be a single standard of “government” in the definition. 

The Appellate Body, in US – Countervailing Measures (China), did not wrestle 

with whether there is a single standard of “government” in different elements of the 
                                                
77 AB Report, US – Countervailing Duties (China), ¶ 4.39.  
78 AB Report, US – Carbon Steel (India), ¶ 4.143. 
79 AB Report, US – Countervailing Duties (China), ¶ 4.41. 
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definition. The Appellate Body simply agreed that there should be one single standard 

at the outset of its analysis.80 However, the Appellate Body disagreed with the logical 

link between the “public body” analysis and the benchmark analysis suggested by 

China.  

Unlike China, however, we do not consider that the fact that the SCM 
Agreement establishes a single definition for the term "government" means 
that, under Article 14(d), a proper analysis for selecting a benefit 
benchmark is dependent on an examination of whether any relevant entities 
in the market fall within the definition of "government", including on the 
basis of a finding that an SOE is a public body.81 

This suggests that the standard in the benchmark analysis as required by Article 

1.1(b) and Article 14 of the SCM Agreement does not hinge on the concept of 

“government”. Rather, the central concept in making a benchmark analysis under 

Article 1.1(b) and Article 14(d) is “prevailing market conditions”. Referring to its 

analysis in US – Carbon Steel (India) (Appellate Report of this dispute was issued ten 

days earlier than that of US – Countervailing Measures (China))82, the Appellate 

                                                
80 “We agree with China that there is a single legal standard that defines the term 
‘government’ under the SCM Agreement.” AB Report, US – Countervailing Duties (China), 
¶ 4.42. 
81 Id. ¶ 4.43. 
82 The AB Report US – Countervailing Duties (China) was dated December 18, 2014, and the 
AB Report of US – Carbon Steel (India) was dated December 8, 2014. Although the two 
disputes had different Appellate Body Members, considering the concurrent nature and 
similarity of the issues involved, the two Divisions could have communicated their views and 
exchanged draft reports during the analytical period. This might be why the two reports refer 
to each other in many places. This also indicates that the position on this legal issue 
represents a real majority voice among the Appellate Body Members. The Division on US – 
Carbon Steel (India) consists of Ricardo Ramírez-Hernández (Presiding Member), Ujal Singh 
Bhatia, and Thomas R. Graham. The Division on US – Countervailing Duties (China) 
consists of Peter Van den-Bossche (Presiding Member), Ujal Singh Bhatia, and Seung Wha 
Chang. Id. at 119 and AB Report, US – Carbon Steel (India), at 283. 
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Body emphasized the fact that “the market orientation of the inquiry under Article 

14(d) of the SCM Agreement and found that ‘prevailing market conditions’ in the 

context of Article 14(d) ‘consist of generally accepted characteristics of an area of 

economic activity in which the forces of supply and demand interact to determine 

market prices’.”83 

With regard to the SOEs who are not considered public bodies, the Appellate 

Body refers to these SOEs’ prices as “government-related price”.84 In its analysis, the 

Appellate Body answered the following two central issues: 

(1) whether such “government-related price” shall be considered as market 

benchmark in the context of a “benefit” analysis; 

(2) whether an investigation authority may use out-of-country benchmark even 

though the SOEs in the market are not considered public bodies. 

To both the questions, the Appellate Body answered in the affirmative.  

    4.2.1 Whether the “Government-Related Price” Shall be Considered a  

Market Benchmark in the Context of a “Benefit” Analysis 

The government-related price needs to be examined in selecting a benefit 

benchmark under Article 14(d), because “there is no legal presumption under this 

provision that in-country prices from any particular source can or should be discarded 

in a benchmark analysis. Rather, Article 14(d) requires an analysis of the market in 

the country of provision to determine whether particular in-country prices can be 

                                                
83 AB Report, US – Countervailing Duties (China), ¶ 4.46. 
84 AB Report, US – Carbon Steel (India), ¶ 4.166. 
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relied upon in arriving at a proper benchmark.”85 The Appellate Body tried to 

reconcile the tension between the concept of government-related prices and the 

“prevailing market conditions”: 

Private prices and government-related prices can both reflect prevailing 
market conditions in the country of provision. The proposition that in-country 
private prices are the primary benchmark reflects only the fact that such prices 
may, as recognized by the Appellate Body, serve as a starting point for 
determining a benchmark. This does not mean, however, that government-
related prices that reflect prevailing market conditions in the country of 
provision cannot be relied upon, together with in-country private prices, to 
determine a benchmark for the purposes of Article 14(d).86 [Emphasis added, 
footnote omitted.] 

This means that SOE prices can be considered to reflect market conditions within 

the context of a benchmark analysis. The proposition that the government-related 

price is a market price seems counterintuitive, since the boundary of the market is 

usually defined as non-government-related. The Appellate Body in its analysis 

defined the boundary, or more precisely an overlapping boundary, between the 

concept of “government” and “market”. The Appellate Body in responding to the 

Panel’s analysis in US – Carbon Steel (India), stated:  

In our view, the fact that governments may set prices in pursuit of public 
policy objectives, rather than market-based profit maximization, does not 
permit a general inference that there is “no basis … to include government 
prices” in determining a benchmark for the purposes of Article 14(d) of the 
SCM Agreement. In particular, we consider the Panel's statement to be 
erroneous in respect of government-related prices that have the requisite nexus 
with prevailing market conditions in the country of provision. Thus, we 
disagree with the Panel's conclusion to the extent that it suggests that Article 
14(d) does not require the consideration of government-related prices simply 

                                                
85 AB Report, US – Countervailing Duties (China), ¶ 4.49. 
86 AB Report, US – Carbon Steel (India), ¶ 4.172. 
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because governments may set prices in pursuit of public policy objectives.87 
[Emphasis added.] 

The fact that the government may set prices for public policy purposes does not 

necessarily mean that all government prices are not market-based. In other words, 

government-related prices may be market-based prices, and thus, in selecting a 

market benchmark, government-related prices shall be taken into account. In the 

specific context of SOEs, it means that the SOE prices in their transactions shall be 

taken into account when formulating the market benchmark. 

This statement seems to divide government-related pricing into two categories: 

“market-based” and “for public policy purposes”. When there is an overlap between 

the two, i.e., when government-related pricing is both “market-based profit 

maximization” and at the same time “pursuing public policy purposes”, or the “public 

policy” is to “maximize profits”, shall these government-related prices constitute part 

of the market benchmark? Is the final justification in this benchmark analysis 

“market-based” or “non-government-related”? There should be clarification of the 

relationships of these concepts, with the support of normative arguments and solid 

empirical evidence.  

     4.2.2  Whether an Investigating Authority May Use Alternative 

Benchmarks when SOEs in the Market are not Considered Public Bodies 

An investigation authority may still use an alternative benchmark when SOEs 

(who are not public bodies) dominate the market. As shown above, the Appellate 

                                                
87 Id. ¶ 4.170. 
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Body did not equate the concept of “government-related” to the concept of “market-

oriented”, and suggested there could be overlap between the two. The Appellate Body 

cautioned against equating the concept of “government predominance” to “price 

distortion”: 

… the Appellate Body has cautioned against equating the concept of 
government predominance with the concept of price distortion, and has 
highlighted that the link between the two concepts is an evidentiary one. Thus, 
there does not exist “a threshold above which the fact that the government is 
the predominant supplier in the market alone becomes sufficient to establish 
price distortion, but clearly, the more predominant a government's role in the 
market is, the more likely this role will result in the distortion of private 
prices.” 88 

The Appellate Body further noted that the investigation authority in examining 

whether an in-country price is distorted might be called upon to examine “the 

structure of the relevant market, including the type of entities operating in that market, 

their respective market share, as well as any entry barriers. It could also require 

assessing the behaviour of the entities operating in that market in order to determine 

whether the government itself, or acting through government-related entities, exerts 

market power so as to distort in-country prices.”89  

Following this understanding of “price distortion”, the Appellate Body in US- 

Countervailing Measures (China) tried to fill the logical gap it left in US–AD&CVD 

(China) by stating that: 

While we agree with China that, in US – Anti-Dumping and Countervailing 
Duties (China), the focus of the analysis was not on the interpretative issue 

                                                
88 AB Report, US – Countervailing Duties (China), ¶ 4.52. 
89 Id. ¶ 4.53, citing AB Report, US – Carbon Steel (India), ¶ 4.157, n. 754. 
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raised by China in this dispute, the Appellate Body clarified several issues in 
that dispute that are relevant for addressing China's claims in the present case. 
In particular, the Appellate Body emphasized that what allows an 
investigating authority to reject in-country prices is price distortion, not the 
fact that the government, as a provider of goods, is the predominant supplier 
per se. In upholding the panel's findings in US – Anti-Dumping and 
Countervailing Duties (China), the Appellate Body considered it significant 
that the USDOC had examined evidence regarding another factor (i.e. the 
role of imports in the market) and concluded that the government, acting 
through SOEs, played a predominant role in the market. The Appellate Body 
explained that price distortion must be established on a case-by-case basis and 
that an investigating authority cannot base a finding of price distortion merely 
on a finding that the government is a predominant supplier, and cannot refuse 
to consider evidence relating to factors other than government market share. 
[Emphasis added; footnotes omitted.] 90 

This statement means that, although the SOEs in these investigations were not 

government/public bodies, the relevant Chinese domestic market was still price-

distorted, since the government, acting through the SOEs, played a predominant role 

in the market. This seems perplexing if we take into consideration a “public body” 

analysis. Under the governmental authority approach, if investigating authorities find 

that SOEs are exercising governmental authority, they could be considered to be 

public bodies. In the above statement, Chinese SOEs were considered to be acting on 

behalf of the government to distort the market, which can be reasonably characterized 

as SOEs exercising governmental authority. Under this reasoning, Chinese SOEs 

should be generally considered public bodies. This conclusion contradicts the case-

by-case approach required under the governmental authority approach in a “public 

body” analysis. The Appellate Body seems to suggest that, although individual SOEs 

may not be performing any governmental authority, as a collective group, SOEs 
                                                
90 Id. ¶ 4.59. 
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together may perform some sort of governmental power and result in a distortion of 

the market price. 

Another indication of the Appellate Body’s reasoning here is that in analyzing 

whether there is a “price-distortion”, an investigating authority should not only look 

into government or SOE market shares, but they also need to look into at least one 

other factor, including market access barriers. 

     4.2.3  Summary 

Based on the analysis of the Appellate Body’s reasoning above, the distinction 

and relationship between the “public body” analysis and the benchmark analysis is 

that the “public body” analysis is more of a micro-level analysis of a particular entity, 

whereas the benchmark analysis is a macro-level analysis of the market as a whole. In 

the context of SOEs, the “public body” analysis focuses on particular SOEs that are 

relevant to the investigations, and the investigating authority shall make a micro-level, 

case-by-case analysis. In the benchmark analysis, investigating authorities may 

consider the role of SOEs beyond those in public body determinations, and consider 

SOEs to be part of a collective group that may exert power on behalf of the 

government. 

Such a distinction, however, may not be that clear in practice. Evidence of the 

government using SOEs to exert governmental influence over the market under a 

benchmark analysis could very well overlap with the evidence that SOEs are 

meaningfully controlled by the government and perform governmental functions. 
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Does this distinction make practical sense? This question should be tested on 

empirical grounds. 

4.3  “Public Body” Analysis and the Pass-Through Analysis 

In the “public body” disputes at the WTO, the challenged SOEs are all input-

producers who sell inputs to downstream companies either through private trading 

companies or directly.91 If an SOE is deemed a private body, and its transactions are 

not directed or entrusted by the government, and if the SOE is a recipient of 

government subsidy, then the question arises as to whether the subsidy to the SOE 

has passed through to downstream producers. If downstream producers have 

purchased from trading companies rather than directly from the SOEs, then it adds 

another layer to the pass-through inquiry. Figure 2.3 shows the potential two/three-

step inquiry on pass-through. 

                                                
91 For instance, in US–AD&CVD (China), in the investigations of circular welded carbon 
quality steel pipe and light-walled rectangular pipe and tube, the USDOC considered SOEs 
producing hot-rolled steels (HRS) to be public bodies. The USDOC then found the HRS that 
the downstream producers purchased through private trading companies constituted 
countervailable subsidies. And in the investigations on laminated woven sacks, the USDOC 
considered SOEs producing biaxial-oriented polypropylene (BOPP) to be public bodies, and 
considered BOPPs sold to downstream producers of laminated woven sacks to be 
countervailable subsidies. Panel Report, US – AD&CVD (China), ¶¶ 2.4, 2.9, 2.13.  
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Figure 2.3 Pass-through analyses when SOEs as input providers 

China raised the “pass-through” issue in the dispute U–AD&CVD (China) on the 

panel level.92 In the case where private trading companies existed as intermediaries 

between SOEs and downstream producers, China claimed that “[w]ithout a valid 

finding of benefit … there was no legitimate basis for the USDOC to conclude that 

benefits were conferred on the producers of the investigated products when they 

purchased inputs from the trading companies; that is the USDOC presumed the pass-

through of a benefit that had not been found to exit.”93 The issue was whether the 

USDOC should have examined if the subsidy to from SOEs to trading companies had 

passed through to downstream producers. (SOEs were deemed public bodies, thus 

there was no need to prove government has provided a subsidy to the SOEs.)  

                                                
92 Id. ¶ 12.4. 
93 Id. ¶ 12.27. 

Government 

SOEs: 
Input Producers 

Trading Companies 

Downstream Producers 

Step 1: Is there a subsidy? 

Step2: Is there a pass-through of 
benefit of subsidy? 

Step 3: Is there a pass-through of 
benefit of subsidy? 
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The Panel in this dispute ruled that the USDOC’s methodology of presuming a 

pass-through benefit from trading companies to downstream producers (Step 3) was 

inconsistent with the SCM Agreement.94 Specifically, the Panel stated that the 

USDOC95 had only undertaken a one-step inquiry on whether the intermediary 

trading company had received any benefit. The Panel noted that this methodology 

would not inflate the calculation of benefits only when “the trading company acted as 

a simple logistical intermediary in individual transactions, for which services it 

charged a commission or a mark-up on the transaction (or was otherwise 

compensated), and did not itself purchase for and/or sell out of its own inventory, or 

hold title to the goods in question over an extended period.”96 However, if the trading 

company did purchase or sell in its own capacity, the price fluctuation would make 

the benchmark at its purchase different from that at its transactions with downstream 

producers.97 Since the USDOC’s methodology did take into consideration such 

factual background in its determinations, the Panel held that its methodology was 

inconsistent with the SCM Agreement, in particular Articles 1.1 and 14.98 

No party appealed this issue to the Appellate Body. However, the Appellate 

Body’s ruling that USDOC’s “public body” determinations were inconsistent with the 

                                                
94 Id. ¶ 12.58. 
95 For example, “… if the trading company received a benefit of 10 (based on the market 
benchmark) when it purchased rubber from an SOE, and it added a mark-up of 4 when it sold 
the rubber to a tire producer, the comparison of the price paid by the tire producer with the 
market benchmark would yield a benefit of 6 to the tire producer.” Id. ¶ 12.54. 
96 Id. ¶ 12.55. 
97 Id. ¶ 12.56. 
98 Id. ¶ 12.58. 
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SCM Agreement has made the “pass-through” analysis in this dispute a three-step 

inquiry, as shown in Figure 2.3. The investigating authority needs to go through three 

steps. It needs to determine first, whether the government has provided subsidies to 

SOEs; second, whether the subsidies to the SOEs have passed-through to an 

intermediary trading company; and third, whether the benefits have passed-through 

from the intermediary trading company to downstream producers. 

What is the essential difference between analyzing SOEs as public bodies, and 

analyzing SOEs as private bodies who pass through benefits of subsidies? Would the 

two analyses result in any differences in the ultimate countervailing duty 

determination?  

WTO jurisprudence has not yet provided answers to these questions. This section 

attempts to clarify these questions and identify theoretical or empirical gaps awaiting 

further research. 

     4.3.1  Difference: Presumptions of the Entity’s Behaviors are Different 

A “public body” analysis following the governmental authority approach asks 

whether an entity possesses, exercises, or is vested with government authority. Also, 

as noted in Chapter I, performing a governmental function is an indispensable 

element in establishing a “public body”. This implies a presumed public function 

behind the behaviors of public bodies, as I noted above, in section 3.1.  

The pass-through analysis as explained above (section 4.1.2) asks whether the 

benefit of a subsidy to the inputs passes through to a downstream producer due to the 

impact of the subsidy on the cost of the inputs, and the potential impact on the price 
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of the inputs. The activity is not public-function-driven, but a calculation of a firm’s 

costs and profits, i.e., a profit-maximization-driven activity. Thus, the input provider 

is presumed to be a private body in the context of the SCM Agreement. 

Thus, a discussion of SOEs under the “public body” analysis presumes SOE 

transactions to be a public-function-driven result, while a discussion of SOEs as input 

providers under the pass-through analysis presumes SOE transactions to be a profit-

maximization-driven result. This comes back to the presumption inquiry I elaborated 

above, when making the distinction between government/public bodies and private 

bodies.  

     4.3.2  SOEs’ Subsidies as a Pass-through Case 

In US–AD&CVD (China), the domestic investigating authority (USDOC) treated 

Chinese SOEs producing hot-rolled steel (HRS) as “public bodies”, and treated their 

products – HRS – as subsidies to downstream producers of processed steels.99  

Empirical evidence suggests that upstream government subsidies had passed-

through to downstream producers through a price effect on the inputs. For example, 

in 2008, Haley et al.’s research found that the major cost advantage of the Chinese 

steel industry came from energy subsidies. Specifically, “energy subsidies to the steel 

industry were paid to the energy sector and passed on through lower energy prices” 

and the “steel industry may benefit disproportionately from energy subsidies because 

                                                
99 For example, in the challenged CVD investigations in US–AD&CVD (China), the USDOC 
treated all state-owned enterprises producing hot-rolled steel as “public bodies”, and imposed 
CVD on the downstream products, including circular welded carbon quality steel pipe and 
light-walled rectangular pipe and tube. 
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of its voracious appetite for coal.”100 A similar hypothesis may apply to HRS 

producers and their downstream producers. Suppose HRS receives certain forms of 

subsidies from the government, and due to the subsidies’ effect on the price of HRS, 

downstream manufacturers benefit from the lower cost of HRS as inputs.  

To illustrate the process, we suppose SOEs producing HRS have received 

government subsidies in certain forms at amount M, and further suppose that these 

SOEs, when setting their prices, follow their own calculation of costs and profits (as 

private bodies), rather than pursue public policy goals to benefit specific downstream 

producers (as public bodies). Thus, the issue is whether there is a benefit of the 

subsidy that has passed through from the HRS-producing SOEs to downstream 

producers. 

Figure 2.4 shows the HRS supply curve (S) and demand curves (D) in a domestic 

market.  

  

                                                
100 Usha C. V. Haley & George T. Haley, Subsidies and the China Price, HARVARD 
BUSINESS REVIEW at 25 (2008). 
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Figure 2.4 Domestic Market of Hot-rolled Steel under Subsidies 

In Figure 2.4, I introduce a per-unit input subsidy at amount M, represented by 

the length of the line labeled “subsidy”. At any given level of output, the unit cost for 

any additional output is lowered by this amount. This has the effect of shifting the 

marginal unit cost line or supply curve from S to S’. Depending on the elasticity of 

the demand, the effect is to reduce the price and increase output. The market price for 

hot-rolled steel drops from P1 to P2. As shown in Figure 2.4, the price difference, 

i.e., P1-P2, is not the full amount of the subsidy, since the producers get some of the 

benefit in terms of extra revenue that they can keep. In other words, M≥P1-P2. 

M=P1-P2, if the demand curve (D) is perfectly inelastic, making the demand curve a 

vertical line to the horizontal axis. That the demand curve is perfectly inelastic here 

means that the demand for hot-rolled steel will not change at all in response to the 
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changes in the price. This is usually not the case in reality, thus M>P1-P2 is the 

common case.  

In Figure 2.4, the effect on a downstream production sector, for example, the 

manufacturers of processed steel products, is that they may obtain hot-rolled steel as 

inputs at price P2 rather than P1. Taking P1 the market benchmark, or the domestic 

price without subsidy, then P2-P1 is the benefit margin that has passed through from 

the hot-rolled steel products to the downstream processed steel products.101 

When the downstream producers in Country A export their products to Country 

B, the investigating authority in Country B may be able to impose countervailing 

duties to offset the benefit of P2-P1, if it passes the other tests (including specificity 

and an adverse impact on the domestic industry). Therefore, if the investigating 

authority considers SOEs to be private bodies and examines whether the subsidies to 

the SOEs passed through to downstream producers, then the investigating authority 

may conclude that the government has provided SOEs a subsidy at amount M, and 

the benefits of P1-P2 has passed through to downstream producers. 

In comparison, if the investigating authority regards SOEs as public bodies, the 

investigating authority can (1) dispense with the first-level analysis of whether the 

SOEs actually received any subsidies and (2) impose countervailing duties at an 

amount greater than P1-P2. 

                                                
101 According to WTO jurisprudence, in examining a pass-through, the investigating authority 
does not need to prove the pass-through amount is a “financial contribution” (involvement of 
government action), but still needs to prove a “benefit”. For a detailed explanation, see 
Shadikhodjaev, supra n. 69, at 638–640. 
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The reason is that if SOEs were public bodies, or equivalent to the government in 

a broad sense, then the products they sell are presumed to be financial contributions. 

In such circumstances, the investigating authority does not need to show that the 

government has actually provided SOEs with subsidies that fall within the definition 

of Article 1 of the SCM Agreement. This means that even when there is no subsidy at 

amount M, the investigating authority may be able to initiate an investigation of 

SOEs’ transactions with downstream producers. This may lead to the result that the 

investigating authorities can initiate more CVD investigations against producers who 

use inputs produced by SOEs than those who do not.  

The other difference has to do with the amount of the benefit margin. If Country 

B’s investigating authority in calculating a benefit margin uses an alternative 

benchmark, like an out-of-country market price instead of the domestic market price 

of Country A, then the alternative benchmark tends to be higher than P1. Suppose the 

alternative benchmark is Px. Then Px-P2 is greater than P1-P2. In reality, if Country 

A is China, and Country B is the U.S., the USDOC would construct a “market 

benchmark” based on the average of prices in “comparable” countries, on another 

country’s price, or on reliable and verifiable market information.102 In practice, these 

                                                
102 “Comparable” countries consist of those countries the investigation authorities consider to 
be market economies and comparable to the investigated products’ home country. This 
alternative market benchmark is often not the same as the surrogate-country price in 
calculating a dumping margin. Thomas J. Prusa & Edwin Vermulst, United States – 
Definitive Anti-Dumping and Countervailing Duties on Certain Products from China: 
Passing the Buck on Pass-Through, 12 WORLD TRADE REV. 197, 222 (2013). 
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alternative market benchmarks tend to fluctuate with the margin of benefits and the 

amount of the countervailing duties imposed on exported products.103 

Analyzing SOEs as private bodies passing-through benefits would potentially 

result in fewer CVD investigations and a smaller amount of countervailing duties 

than analyzing SOEs as public bodies.  

     4.3.3  Summary 

In summary, the “pass-through” analysis forms an important contextual element 

in understanding the “public body” issue. The above analysis provides a potential 

reason for why investigating authorities prefer to presume SOEs to be public bodies, 

rather than private bodies who pass through the benefits of a subsidy in some cases. 

That is, the investigating authority gets more leverage by the imposition of 

countervailing duties on imported products that use SOEs’ products as inputs.  

On the one hand, it would be problematic if any investigating authority could 

conveniently dispense with a pass-through analysis simply by treating an input-

provider as a “public body”. This would allow the investigating country to 

circumvent the rules for protectionism policies. On the other hand, it would also be 

problematic if the investigating authority could not obtain sufficient information and 

data to conduct a proper pass-through analysis, in cases where there is indeed an 

initial subsidy from the government to certain enterprises, and the subsidy has passed 

through to downstream producers. This would provide leeway to the subsidizing 

country. 

                                                
103 Zheng, supra note 49; Prusa and Vermulst, supra note 102. 
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To tackle these problems, we need to clarify the rules on the “public body” and 

“pass-through” analyses. It remains the central issue as to when and why an 

investigating authority may consider an entity, including an SOE, a public body. This 

defines when the investigating authority can legitimately dispense with a pass-

through analysis. Furthermore, the existing text of the SCM Agreement does not 

provide rules on a pass-through analysis. Future rules on subsidies, multilateral, 

regional, or bilateral, shall take on this mission.104  

V. CONCLUSIONS 

This chapter identified and elaborated the theoretical and logical gaps and 

ambiguities in the WTO jurisprudence on the issue of a “public body”. To 

summarize, there are three categories of questions need to be further addressed, which 

I refer as questions on presumption of an entity’s nature, questions on substantive 

standard of “public body”, and questions on evidentiary standard of “public body”. 

Although these are separate categories of questions, they have a logical sequencing, 

since each question partly depends on how one answers the previous one. 

On the presumption of an entity’s nature, the central question is whether SOEs 

should be presumed to be public or private bodies at the outset of the inquiry. 

Established WTO jurisprudence suggested that mere state-ownership does not create 

a presumption that an enterprise is a public body. This chapter argued that such a 

presumption needs further theoretical and empirical grounds to support it, or 

potentially to disprove it. (See Section 3.1 and 4.3.1.) A justified presumption, as 

                                                
104 Shadikhodjaev, supra n. 69, at 645. 
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noted above in Section 3.1, should be based on prevailing facts, value-based 

considerations, and to a lesser extent procedural convenience. Therefore, there should 

be further evidence on whether the prevailing facts suggest SOEs perform like the 

government or like private companies, and also arguments on why categorizing SOEs 

as a certain type of entity, either public or private body, would result in a normatively 

justified result.  

On the substantive standard of proving “public body”, WTO jurisprudence has 

established the governmental authority approach. A gap exists on what defines the 

scope of or the nature of the scope of governmental authority and the related concept 

of governmental function. (See above Part II.) In the context of SOEs, the question 

remains as to what it means by an SOE performing a governmental authority. I 

suggested in Part II that there may be an institutional approach to this question, which 

means that the institutional context provide indicators or proxies to suggest whether 

certain SOEs in some circumstances are performing governmental functions. Further 

elaboration on why the institutional context may be relevant is required, as well as 

elaboration of how the institutional context can influence the behaviors of SOEs. 

On the evidentiary standard of proving “public body”, depending on the criteria 

set out in the substantive standard, the question is what evidence might be sufficient 

to establish or rebut a case. The existing jurisprudence has provided some examples 

of what evidence can be relevant in the “public body” analysis where the government 

“entrusts or directs” a private body. (See Section 3.2.) However, partly due to 

remaining ambiguities in the substantive standard noted above, the evidentiary 
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standard is still undergoing a trial and error process instead of providing clear 

guidance. Empirical studies about relevant evidence can provide a solid 

understanding of what a particular type of evidence means in the context of a 

particular country. 

Besides these questions on the issue of “public body”, I also highlighted the fact 

that clarifications to the “market benchmark” and “pass-through” issues that are 

related to the “public body” analysis are required. Specifically clarifications to the 

“market-distortion” concept, which is the foundation for resorting to alternative 

benchmarks in calculating benefit margins, are necessary. How is this market-

distortion analysis different from the “public body” analysis? What are the 

differences in evidentiary requirements? As to a “pass-through” analysis, the question 

is how we distinguish between a case of a “public body” analysis and a case of a 

“pass-through” analysis. One question is who should bear the burden of providing the 

data for conducting a pass-through analysis of SOEs. 

The following parts of this dissertation attempts to tackle questions about the 

“public body” issue, especially those questions that directly relate to the “public 

body” issue analysis. Chapter III provides a theoretical foundation for understanding 

behaviors of SOEs and uses Chinese SOEs as a case study to provide empirical 

evidence for analyzing and answering the above questions.
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Chapter III A Theoretical Framework for Understanding the Nature of SOEs: 

Chinese SOEs as a Case Study 

I. INTRODUCTION 
 

Chapter II indicated that there are two preconditions to further our understanding 

of the “public body” issue. One is a solid theoretical and analytical foundation for 

understanding the nature of SOEs, and the other is adequate empirical evidence to 

facilitate an analysis under such a theoretical framework. This chapter proposes and 

elaborates a theoretical framework to understand the nature of SOEs and also 

conducts an analysis based on empirical evidence under the theoretical framework. 

From the methodological perspective, this chapter adopts an interdisciplinary 

approach. Based on theories from the fields of political economy and institutional 

economics, I construct a theoretical framework that facilitates our understanding and 

analysis of SOE-related legal issues. I apply this theoretical framework to a case 

study of Chinese SOEs.  

The empirical evidence in my case study comes from first-hand information 

through field research as well as secondary sources. I conducted the field research 

using two main methods. The first method is interviews with insiders, including 

manager-level personnel who worked in Chinese SOEs at the time of the interview, 

officials who worked in governmental agencies in state-asset management (e.g., 

SASAC), and manager-level personnel who worked in Chinese SOCBs at the time of 

the interview. The second method is archival research of firsthand documents. I 
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reviewed a collection of annual internal documents of a provincial-level SASAC. The 

firsthand information via interviews or archival research formed part of the 

foundation of the arguments in this chapter. For confidentiality considerations, I do 

not refer to names of the interviewees, or the provincial SASAC that disclosed 

documents to my research. Moreover, due to the limited numbers of interviewees and 

geographical constraint of the documents I reviewed, the evidence is potentially 

biased. Therefore, I use reliable secondary sources to test the solidness of the 

evidences I collected through field research. By reliable secondary resources, I refer 

to academic works by other scholars who presented empirical evidence in their 

analysis, or information and data provided by governmental agencies and 

international organizations that are available to the public. 

It should be noted that this case study is fundamentally a theoretical experiment. It 

analyzes empirical facts through the lenses of the theoretical framework I propose in 

this chapter. Other scholars, looking from a different angle, may find different 

arguments under alternative theoretical frameworks. The empirical evidence in this 

case study is potentially useful for analysis under any theoretical framework. 

This chapter has two central propositions. First, the specific domestic institutional 

context where a SOE is embedded defines the incentives for an SOE and thus also 

defines the nature of the SOE’s activities. Second, compared to other economic 

organizations, SOEs present certain comparative institutional advantages in 

promoting economic development. 
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This chapter is structured in the following way. Part II introduces the basics of 

the theoretical framework and consists two sections. Section 2.1 introduces the 

elements of the VoC approach theory. It serves as a primer to the detailed 

elaborations of each element in Part III. Section 2.2 reviews the literature on China 

using the VoC approach. Part III conducts a case study on Chinese SOEs using the 

theoretical framework built upon the VoC approach theory. Part IV concludes, with 

some general implications about interpreting or making rules regarding SOE-related 

issues. It should be noted that this chapter does not address the remaining questions in 

the “public body” issue analysis. This chapter demonstrates a broader view on how 

we can understand the incentives and behaviors of SOEs, which forms a foundation 

for analyzing SOE-related legal issues.  
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II. THE THEORETICAL AND ANALYTICAL FRAMEWORK: A 
COMPARATIVE INSTITUTIONAL APPROACH 

2.1 Theoretical Foundation: The VoC Approach Framework 

The theoretical framework I propose is inspired by the Variety of Capitalism 

(VoC) approach theory,1 which is a political economy theory that forms part of the 

literature studying comparative capitalism.2 The basic ideas of the VoC approach 

theory were first crystalized by Peter A. Hall, David Soskice, and a group of political 

economists3 in their book Varieties of Capitalism: The Institutional Comparative 

Advantage, published in 2001.4 The VoC approach has since become a popular 

political economy theory in comparative capitalism studies.5  

From a methodological perspective, the VoC approach theory pioneered the 

application of the understanding of firms and institutions under the new economics of 

organization to the study of comparative capitalism.6 Neoclassical theories of firms 

                                                
1 VARIETIES OF CAPITALISM: THE INSTITUTIONAL FOUNDATIONS OF COMPARATIVE 
ADVANTAGE, 1 (Peter A. Hall & David Soskice eds., 1 ed. 2001). 
2 See a review of comparative capitalism literature in GREGORY JACKSON & RICHARD DEEG, 
HOW MANY VARIETIES OF CAPITALISM? COMPARING THE COMPARATIVE INSTITUTIONAL 
ANALYSES OF CAPITALIST DIVERSITY (2006), http://papers.ssrn.com/abstract=896384 (last 
visited Jun. 21, 2016). 
3 The other scholars are Steven Casper, Pepper D. Culpeppers, Margarita Estevez-Abe, Orfeo 
Fioretos, Robert J. Franzese, Jr., Bob Hancé, Torben Iversen, Mark Lehrer, Isabela Mares, 
Jay Tate, Gunther Teubner, Kathleen Thelen, Sigurt Vitols, and Stewart Wood. VARIETIES OF 
CAPITALISM, supra n. 1, at xiv–xvi. 
4 VARIETIES OF CAPITALISM, supra note 1. 
5 Jackson and Deeg describe the VoC approach as one popular approach in the comparative 
capitalism literature, JACKSON & DEEG, supra note 2, at 21. 
6 Hall and Soskice noted that “[t]his varieties of capitalism approach draws its basic 
conceptions of how institutions operate from the new economics of organization. We apply a 
set of concepts commonly used to explain behavior at the micro level of the economy to 
problems of understanding the macroeconomy.” VARIETIES OF CAPITALISM, supra n. 1, at 
14. 
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focus on how production costs determine a firm’s incentives, while they tend to 

ignore institutional costs that firms face when using certain institutions to coordinate 

with internal and external actors.7 Ronald H. Coase and other scholars, whose works 

become the school of New Institutional Economics (NIE), provided a theoretical 

foundation and analytical tools to study the costs incurred by institutions and their 

effects on a firm’s behavior.8 In the field of political economy studies, scholars 

incorporated NIE theory, and highlighted the institutional and organizational 

constraints facing a firm in their studies of economic organizations. This school of 

thought within political economy is referred as the new economics of organization.9 

The VoC approach theory follows in the same vein as NIE theory and the new 

economics of organization.10 In studying varieties of capitalism around the world, the 

VoC approach uses the coordinating institutions that the firms in an economy use to 
                                                
7 Ronald H. Coase, The Nature of the Firm, IN THE FIRM, THE MARKET, AND THE LAW 33, 33 
(paperback ed., 1990). 
8 Oliver E. Williamson, The New Institutional Economics: Taking Stock, Looking Ahead, 38 
J. ECON. LIT. 595, (2000). 
9 See the introduction to the origin and main constituencies of the new economics of 
organization. NIE theories form only part of the foundation of the new economics of 
organization. In general, the new economics of organization is characterized as an approach 
that “moved beyond the neoclassical theory of the firm, which assumes away all 
organizational considerations, to a theory of economic organizations that can explain why 
firms, corporations, and other enterprises behave as they do.” Terry M. Moe, The New 
Economics of Organization, 28 AM. J. POLIT. SCI. 739, 739 (1984). Notable pioneering 
scholars belonging to this school of thought include Ronald H. Coase, Herbert Simon, and 
Armen Alchian. Id. at 742. 
10 “We take the view that critical to [economic development] is the quality of the 
relationships the firm is able to establish, both internally, with its own employees, and 
externally, with a range of other actors that included suppliers, clients, collaborators, 
stakeholders, trade unions, business associations, and governments. As the work on 
transactions costs and principal-agent relationships in the economics of organization has 
underlined, these are problematic relationships.” VARIETIES OF CAPITALISM, supra note 1, at 
6. 
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interact with other actors as the criterion to define and distinguish varieties of 

capitalisms. Although the VoC approach theory is mainly a political economy theory 

in understanding varieties of capitalism, it should be noted that, in recent years, the 

VoC approach theory is popular and has inspired ideas in law and development as 

well as in the literature on state capitalism.11 

In this section, I summarize the basic conceptual and analytical elements of the 

VoC approach theory. I further elaborate on the details of each element in the case 

study of Chinese SOEs. 

                                                
11 Trebilcock and Prado, in analyzing “which institutions matter” in development, use the 
VoC approach to develop their ideas, see  MICHAEL J. TREBILCOCK & MARIANA MOTA 
PRADO, ADVANCED INTRODUCTION TO LAW AND DEVELOPMENT 37 (2014).  

Musacchio and Lazzarini noted in their book that their study contributes to the evolving 
literature using the VoC approach, see ALDO MUSACCHIO & SERGIO G. LAZZARINI, 
REINVENTING STATE CAPITALISM: LEVIATHAN IN BUSINESS, BRAZIL AND BEYOND 2 (2014). 

Lin and Milhaupt, in studying Chinese corporate governance, referred to the VoC approach 
framework. Li-Wen Lin & Curtis J. Milhaupt, We are the (National) Champions: 
Understanding the Mechanisms of State Capitalism in China, STANFORD LAW REV. 751 
(2013), http://works.bepress.com/curtis_milhaupt/20 (last visited Dec 13, 2013). 
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First, the VoC approach starts with the idea that “firms are relational”,12 which 

means that firms form their strategies through coordination with other actors within 

the particular institutional constraints of an economy.13 In other words, in 

understanding a firm’s strategies, what really matters is the way that the firm is 

enabled or constrained in coordinating with other actors. Further, the ways that the 

firm can coordinate with other actors are defined by the particular institutional 

context of the economy that the firm is embedded within. 

Second, firms coordinate with other actors in the market through coordinating 

institutions.14 Coordinating institutions include market relationships that are 

“characterized by arm’s-length exchange of goods or services in a context of 

competition and formal contracting”15 or hierarchical relationships within a firm. 

Besides the market and hierarchical structures, other coordinating institutions include 

networks based on private exchanges of ideas, and reliance on collaboration as 

opposed to competition.16 Moreover, coordination may also be based on government-

initiated institutions, like administrative regulations.17 

Third, to study these coordinating institutions in detail, the VoC approach 

                                                
12 VARIETIES OF CAPITALISM, supra note 1, at 6. 
13 Id. at 9. 
14 Coordinating institutions are defined by the ways “in which firms resolve the coordination 
problems they face in different institutional spheres.” Id. at 8. 
15 Id. 
16 Id.  
17 Coase explained that government administrative regulation is a potential alternative for 
handling large collective action problems. On occasion, governmental regulation may lead to 
an improvement in economic efficiency. Ronald H. Coase, The Problem of Social Cost, IN 
THE FIRM, THE MARKET, AND THE LAW 95, 118 (1990). 
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identifies five institutional spheres that form the institutional context where firms are 

embedded. These five institutional spheres are firms’ corporate governance, corporate 

finance, inter-firm relations, industrial relations, and education and training systems. 

Meanwhile, as the VoC approach suggests, these institutional spheres are nested 

within each other, and potentially have complementary effects on each other.18  

Fourth, based on the core characteristics of coordinating institutions, the VoC 

approach suggests a typology of varieties of market economies.19 This typology 

includes two ideal types of market economies: Liberal Market Economies (LMEs), 

which rely predominantly on market mechanisms or arm’s length transactions in 

fierce competition, and Coordinated Market Economies (CMEs), which rely more on 

coordination through certain forms of networks, like information sharing and 

reputation-building through business associations.20 The VoC approach takes these 

two ideal types “at the poles of a spectrum along which many nations can be 

arrayed”,21 and as a framework “useful for understanding political economies that do 

not correspond to the ideal type of a liberal or coordinated market economy.”22  

                                                
18 Complementary effect means that a particular coordinating institution in one institutional 
sphere tends to reinforce and complement the same coordinating institution in a different 
institutional sphere. VARIETIES OF CAPITALISM, supra note 1, at 17. 
19 Id. at 14. 
20 Id. at 8. 
21 Id. Based on evidence during the 1960s to the 1990s, the VoC approach takes the U.S. as a 
case of an LME, and Germany as a case of a CME. Other LMEs over the same period of time 
included Australia, Canada, the UK, etc. Other CMEs included Austria, Belgium, Japan, 
Netherlands, Norway, Switzerland, etc.  
22 Hall and Soskice used the example of France at the time. According to his study of French 
firms under the VoC approach, Mark Lehrer found that the top managers in French firms had 
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Fifth, due to distinctions of coordinating institutions among varieties of market 

economies, firms in these types of market economies present different comparative 

institutional advantages and disadvantages.23 Taking the U.S. in the 1980s to 1990s as 

an example of an LME and Germany during the same period as a CME, the VoC 

approach suggests that firms in the U.S. enjoyed a comparative institutional 

advantage in industries that rely on radical innovations, like biotechnology, 

semiconductors, and software development. Firms in Germany were in an 

institutional context that kindled incremental innovations, and thus were more 

advantageous in industries that produced “machine tools and factory equipment, 

consumer durables, engines, and specialized transport equipment.”24 The VoC 

approach holds the view that nations prosper by strengthening their comparative 

institutional advantages, or by “building on their institutional differences”.25 

The following Table 3.1 is a demonstration of the analytical framework that the 

VoC approach theory provides.  

  

                                                                                                                                      
close ties to the state; thus, French firms were less likely to use the same strategies as British 
or German firms, and would be more likely to look to the state for assistance. Id. at 35.  
23 Id. at 36. 
24 Id. at 39. 
25 Id. at 60. 
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 Liberal Market Economies 
(e.g., U.S.) 

Coordinated Market Economies 
(e.g., Germany) 

Corporate 
Governance 
 

Outsider control and dispersed 
shareholders 

Insider control and concentrated 
shareholders 

Corporate 
Financing  

Domestic and international 
capital markets rely on public 
information 

Domestic bank lending and 
internally generated funds rely on 
private and internal information 

Inter-
Company 
Relations 

Standard market relationships 
and enforceable formal 
contracts 

Relational contract supported by 
strong industry associations 

Industrial 
Relations 

Individual workers and 
individual employers rely 
heavily on the market 
relationship 

Industry-level coordinated 
bargain between trade unions and 
employer associations 

Education and 
Training 
System 

Vocational training is 
normally provided by 
institutions focusing on 
general skills to complement 
the highly fluid labor market 

Industry-wide employer 
associations and trade unions 
supervise a publicly subsidized 
training system for industry-
specific or firm-specific skills 

Table 3.1 The VoC Approach Analytical Framework 

Source: Hall and Soskice, Varieties of Capitalism, supra note 1, at 21-33. 
 

Table 3.1 juxtaposes the two ideal types of market economies under the analytical 

framework of the VoC approach. In contrast to other analytical frameworks that focus 

on economic performance or particular legal systems, the VoC analytical framework 

focuses on the differences of firms’ coordinating institutions within an LME or CME. 

This analytical framework examines five institutional spheres: corporate 

governance/internal structure of the firm, corporate financing, industrial relations 



Chapter III 

 116 

within the labor market, education and training systems, and inter-firm relations. As 

noted by Hall and Soskice, LMEs and CMEs are only two ideal types that one may 

use to analyze economies along a spectrum between or beyond these two types.26 This 

analytical framework was designed to be open, meaning that scholars may find new 

type of varieties of market economies and juxtapose them with the original ideals 

types i.e., LMEs and CMEs. Moreover, the types of institutional spheres one may 

study are also expandable.  

Besides the five domestic institutional spheres, Hall and Soskice also referred to 

the international institutional sphere. Hall and Soskice noted that firms in the 

globalized market were not similar across nations, and on the contrary, “firms in 

LMEs and CMEs develop distinctive strategies and structures to capitalize on the 

institutions available for market or non-market coordination in the economy.”27 Hall 

and Soskice also argued that there were interactions between the institutions on the 

international arena and domestic interests embedded in its domestic institutions. 

Countries tend to promote in the international community what they perceive to 

enhance their domestic institutional advantage. What becomes important is “that a 

country is able to specify what a government’s conception of its national interest will 

be and when such conceptions derive, especially in the economic sphere.”28 

However, the original VoC approach did not formally incorporate an analysis of 

the international arena, or give any specific example of the interaction between 
                                                
26 VARIETIES OF CAPITALISM, supra note 1, at 8. 
27 Id. at 56. 
28 Id. at 52. 
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domestic and international institutional spheres.  

The following section will elaborate the analytical framework that I develop 

based on the original framework of the VoC approach.  

2.2. Developing a Comparative Institutional Approach: Incorporating the  

Case of SOEs in China 

By applying the VoC approach theory and its analytical framework to the case of 

China, and in particular to Chinese SOEs, I develop a comparative institutional 

approach to analyze Chinese SOEs.  

As noted above, Hall and Soskice designed the framework to be open, thus 

allowing researchers to utilize and build upon the original framework to study firms 

in other economies. 

There is a growing literature studying the Chinese market economy, or what some 

refer to as Chinese state capitalism,29 or “China, Inc.”.30 Within this literature, there 

are scholars studying the Chinese economy under the VoC approach. Witt, in 2010, 

analyzed China’s five institutional spheres following the VoC approach and 

concluded that China in many respects resembles a liberal market economy. However, 

                                                
29 See examples referring to “state capitalism” in MUSACCHIO & LAZZARINI, supra note 11; 
RONALD COASE & NING WANG, HOW CHINA BECAME CAPITALIST (2012); IAN BREMMER, 
THE END OF THE FREE MARKET: WHO WINS THE WAR BETWEEN STATES AND 
CORPORATIONS? (2010); Ming Du, China’s State Capitalism and World Trade Law, 63 
INT'L & COMP. LAW Q. 409 (2014). Definitions of state capitalism vary in the literature, 
but a common concern is the state’s intervention in the economy through various forms, 
especially through SOEs or the investment of state capital. 
30 Wu refers to the Chinese economy as “China, Inc.”. Wu argues that China’s economy has 
characteristics that differ from other capitalist economies, and that the term “state capitalism” 
cannot properly capture such differences. Mark Wu, The “China, Inc.” Challenge to Global 
Trade Governance, 57 HARVARD INTERNATIONAL LAW JOURNAL 261 (2016). 
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Witt also noted that in China there are multiple varieties of capitalism within the same 

national boundary.31  

In 2011, Fligstein and Zhang used the VoC approach to analyze the five 

institutional spheres of China and concluded that China behaves like organized 

capitalism with CMEs.32  

Some VoC approach scholars categorize China’s economy as a new type of 

economy. For example, McNally, in 2007, characterized China as a vibrant “network 

capitalism”, where clusters of small business are linked through “horizontal networks 

of particularistic ties based on trust (#� guan xi).”33 In 2010, Nölke labeled China 

(along with other countries, including Brazil, India, and Russia) as a “state-permeated 

market economy” characterized by a “clan”-like coordinating institution with the state 

permeating activities in all institutional domains.34  

Peck and Zhang, in 2013, argued that the VoC approach was not adequate to 

describe the “capitalism with Chinese characteristics”, because the existing 

                                                
31 Witt, Michael A., China: What Variety of Capitalism? (October 22, 2010). INSEAD 
Working Paper No. 2010/88/EPS, available at 
SSRN: https://ssrn.com/abstract=1695940 or http://dx.doi.org/10.2139/ssrn.1695940. 
32 Neil Fligstein & Jianjun Zhang, A New Agenda for Research on the Trajectory of Chinese 
Capitalism, 7 MANAG. ORGAN. REV. 39 (2011).  
33 Christopher A. McNally, China’s Capitalist Transition: The Making of a New Variety of 
Capitalism, in CAPITALISMS COMPARED 177, 190 (2007).  
34Andreas Nölke, A “BRIC”-variety of Capitalism and Social Inequality: The Case of Brazil, 
4 REV. ESTUD. E PESQUI. SOBRE AMÉRICAS 1 (2010).  
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framework, which was based on an analysis of “monoscalar forms” with a focus on 

purely economic factors, was too simple to describe complex national systems.35 

Departing from these researchers, I do not conduct a macro-level analysis of 

China’s economic type. I take the VoC approach theory to be a set of analytical tools 

for understanding the coordination process of Chinese SOEs within their institutional 

context. Following the VoC approach’s conception of firms, I understand SOEs as 

firms that are relational and seek to obtain higher returns, either economic or political. 

Through analyzing specific coordinating mechanisms in each of the relevant 

institutional spheres, I reveal the nuances of the mechanisms that determine SOEs’ 

incentives, patterns of behaviors, and functions.  

Table 3.2 illustrates the framework of the comparative institutional approach.  

  

                                                
35 Jamie Peck & Jun Zhang, A Variety of Capitalism … with Chinese Characteristics?, 13 J. 
ECON. GEOGR. 357 (2013). 



Chapter III 

 120 

 

 
Liberal Market 
Economies (e.g., 
UK, U.S.) 

Coordinated 
Market 
Economies 
(e.g., Germany, 
Japan) 

China’s Market 
Economy (for SOEs) 
 

Domestic institutional context of firms 

Corporate 
Governance 
 

Outsider control 
and dispersed 
shareholders 

Insider control and 
concentrated 
shareholders 

- major business 
decisions: 
government-driven 
coordination  

- non-major business 
decisions: insider 
control of board of 
directors 

Corporate 
Financing  

Domestic and 
international capital 
markets rely on 
public information 

Domestic bank 
lending and 
internally 
generated funds 
rely on private and 
internal 
information 

- unlisted SOEs: 
domestic banking 
lending 

- listed SOEs: domestic 
and international 
capital 

Inter-
Company 
Relations 

Standard market 
relationships and 
enforceable formal 
contracts 

Relational contract 
supported by 
strong industry 
associations 

- within a state-owned 
enterprise group: 
corporative and 
hierarchical 
relationship 

- outside a state-owned 
enterprise group: 
competitive and 
standard market 
relationship 

International institutional context of firms 

Governing 
Rules on 
Firms in 
International 
Institution 

Issue concerning SOE activities: 
Free from governmental obligation or bound by governmental 
obligation?  

Table 3.2 A Comparative Institutional Approach to Understand Firms 
 in Varieties of Market Economy 

 



 

 121 

In Table 3.2, I added China as another type of market economy to the original 

VoC framework. Moreover, I added an international institutional sphere to study the 

interaction between the domestic and international spheres. This is an expansion of 

the original VoC approach framework. This expanded analytical framework allows an 

investigation of the institutional setting of Chinese SOEs in China’s market economy, 

in comparison to firms within CMEs and LMEs. Moreover, taking the legal issues 

concerning SOEs in the international institutions as an example, this analytical 

framework allows a substantive study of the interaction between domestic and 

international institutional spheres.  

III. CASE STUDY: DECIPHERING CHINESE SOES UNDER THE 
COMPARATIVE INSTITUTIONAL FRAMEWORK 

3.1  Introduction 

“Firms are relational.”36 The VoC approach theory starts with this basic 

conception of firms. This conception of firms follows the tradition of Coase and his 

theory of the nature of firms, which conceives of a firm not as “an organization which 

transforms inputs into outputs”, but as an organization that faces transactional costs in 

using the market (or other coordination institutions) while interacting with actors 

within or outside the firm.37  

In resolving coordination problems, firms may resort to a different set of 

institutions, which in general are referred to as coordinating institutions. Oliver E. 

                                                
36 VARIETIES OF CAPITALISM, supra n. 1, at 6. 
37 RONALD H. COASE, THE FIRM, THE MARKET, AND THE LAW 6 (reprinted ed. 1990). 
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Williamson coined two major coordinating institutions: the market and hierarchy.38 In 

addition to these two, Hall and Soskice suggested there are coordinating institutions 

beyond the market and hierarchy.39 They focused on a third type of coordinating 

institution within CMEs, a cooperative mechanism through information sharing and 

collaboration. These coordinating institutions are achieved through “business or 

employer associations, strong trade unions, extensive networks of cross-shareholding, 

and legal or regulatory system designed to facilitate information sharing and 

collaboration.”40 Political economists have also identified other type of coordinating 

institutions, including social networks and state intervention.41  

As noted by Hall and Soskice, firms in any type of economy face a set of 

different types of coordinating institutions.42 Firms, in practicing certain activities, 

may choose to use a certain coordinating institution or a particular set of coordinating 

institutions. For example, a vehicle-manufacturing firm, in selecting its upstream 

providers, may rely on public available information on the market (market), on 

internal information provided by an association of automobile manufacturers 
                                                
38 Oliver E. Williamson used the term “hierarchy” to refer to the structure of relationships 
within a firm. Following Ronald Coase’s theory in The Nature of the Firm, Williamson sees 
firms and markets as alternative means of economic organization. Williamson noted that 
“[w]hether transactions were organized within a firm (hierarchically) or between autonomous 
firms (across a market) was thus a decision variable. Which mode was adopted depended on 
the transaction costs that attended each.” OLIVER E. WILLIAMSON, THE ECONOMIC 
INSTITUTIONS OF CAPITALISM 4 (1998). 
39 VARIETIES OF CAPITALISM, supra n. 1, at 14. 
40 Moreover, based on the previous literature, Hall and Soskice argued that coordinating 
institutions allow “(i) information exchange among actors, (ii) the monitoring of behavior, 
and (iii) the sanctioning of defection from cooperative endeavor.” Id. at 10.  
41 JACKSON & DEEG, supra n. 2, at 11. 
42 VARIETIES OF CAPITALISM, supra n. 1, at 15. 
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(association), or on the local government, to establish a business relationship with a 

particular type of upstream producer (state intervention). The firm may acquire an 

upstream producer (hierarchy). Finally, it may rely on a combination of the above 

coordinating institutions. 

In LMEs, firms rely predominantly on a market that is marked by arm’s length 

transactions, based on public information, formal contracts, and fierce competition.43 

In CMEs, firms also rely on market mechanisms, but the difference is that they also 

extensively use non-market institutions, like internal information sharing among 

business groups, use relational and incomplete contracts, based on common practice 

and norms, and establish more cooperative rather than competitive relations among 

firms.44 

In China, both SOE and non-SOE firms face multiple coordinating institutions. 

Compared to firms within LMEs and CMEs, scholars note that Chinese firms rely 

more often on the state and its agencies as coordinating institution.45 Indeed, there are 

governmental agencies that explicitly perform such functions. For instance, on the 

macro-policy level, the National Development and Reform Commission (NDRC)46 

                                                
43 Id. at 27. 
44 Id. at 21. 
45 “The focus is on the role of the state, … a state that is cooperating closely with national 
elites and does not have to give in to the demands of multinational enterprises, but is able to 
impose certain conditions onto the latter.” Nölke, supra n. 34, at 3. “… rather, the Chinese 
state has restructured and come to play a key role in initiating, enabling and then guiding 
capitalist development.” McNally, supra n. 33, at 186.  
46 The NDRC was established in 2003. NDRC is a department of the State Council. The State 
Council is the Central People’s Government and is functionally the highest agency of the 
administrative branch in China. Premier Li Keqiang is the current leader of the State Council. 
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“formulate[s] and implement[s] strategies of national economic and social 

development, annual plans, medium and long-term development plans; … 

coordinate[s] economic and social development … put[s] forward targets and polices 

concerning the development of the national economy, the regulation of the overall 

price level and the optimization of major economic structures, and … make[s] 

recommendations on the employment of various economic instruments and 

polices …”47 On the micro-level, the central level State-owned Assets Supervision 

and Administration Commission (central SASAC), authorized by the State Council, 

“performs investor’s responsibilities, supervises and manages the state-owned assets 

of enterprises under the supervision of the Central Government (excluding financial 

enterprises), and enhances the management of the state-owned assets.”48 The 

provincial or municipal level SASACs (in general, referred to as local SASACs) have 

corresponding responsibilities regarding local SOEs. 

The existence and function of these government institutions may induce a very 

general view that firms in China face more state-enabled coordination than firms in 

typical LMEs or CMEs. The question remains, however, in China’s specific 

                                                                                                                                      
Unlike the separation of powers in the U.S., where administrative power parallels the 
legislative branch, the Chinese State Council, or the administrative branch, is under the 
legislative branch – the People’s Congress – and functions as an implementing agency of the 
legislative branch. 
47 “Main Functions of the NDRC”, NDRC, http://en.ndrc.gov.cn/mfndrc (last visited July, 
2017). 
48 “Main Functions of the SASAC”, SASAC, 
http://en.sasac.gov.cn/n1408028/n1408521/index.html (last visited July, 2017). 
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institutional context, as to what extent firms really rely on these governmental 

institutions to make their business decisions and form their strategies.  

The following sections elaborate how Chinese SOEs coordinate their activities 

within a specific institutional context. The empirical evidence in my analysis comes 

from three sources. The first is publicly available information on official websites or 

in news reports by major media. The second is empirical evidence from recent studies 

of the Chinese economy by economists, political economists, or legal scholars. The 

third is first-hand information I gathered via interviews with CEO-level personnel 

from selected Chinese SOEs and officials working in SASACs.  

3.2  Coordination Mechanism of Chinese SOEs in Multiple Institutional  

Spheres  

In this dissertation, I focus on analyzing the three institutional spheres that I 

consider to be most relevant in understanding the distinctive aspects of Chinese SOEs: 

their corporate governance, corporate finance, and inter-firm relations.  

     3.2.1 Corporate Governance of Chinese SOEs 

The corporate governance sphere concerns those who make the business decisions 

within a firm.49 In LMEs, a firm’s managerial group has the dominant voice in 

making decisions, whereas managers of firms in CMEs, as in Germany, rarely have 

the capacity for unilateral action. Instead, German firms make decisions on a 

consensual basis. German managers need to secure agreement for major decisions 

from supervisory boards that include employee representatives as well as major 

                                                
49 VARIETIES OF CAPITALISM, supra n. 1, at 24. 
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shareholders, and from managers with entrenched positions, and from major suppliers 

and customers.50  

Compared to firms in LMEs and CMEs, modern SOEs have similar corporate 

structures. This is the result of the corporatization reform that transformed traditional 

state-owned enterprises (TSOEs)51 into modern corporations from 1992-2003.52  

Meanwhile, Chinese SOEs face two additional institutions in their corporate 

governance structure – the state, as a shareholder, and the Chinese Communist Party 

system (party system), within the firm. The role of these two institutions is key to 

understanding the corporate governance of Chinese SOEs.  

          3.2.1.1 Background of the SOE corporate governance system 

The majority of Chinese SOEs today, both on the central level53 and the local 

level54 are organized into enterprise groups (��#� qiye jituan), or business 

                                                
50 Id. at 24. 
51 TSOEs were relics of the planned economy. “TSOEs were simply considered as a 
governmental division that was under direct management and governance of relevant 
administrative departments.” Donald Clarke, The Ecology of Corporate Governance in 
China, GW LAW FAC. PUBL. WORKS 9 (2008), available at 
http://scholarship.law.gwu.edu/faculty_publications/1065. 
52 Reform began after Deng Xiaoping’s Southern Tour in 1992, which revived market reform 
in China. Local TSOEs first initiated the “incorporation process” through selling all shares of 
state assets to internal managers and workers and became “stock cooperatives”, and later, in 
1993, this way of restructuring was adopted on the national level. The main wave of 
restructuring reform ended in 2003 with the establishment of the SASAC. See COASE & 
WANG, supra n. 29, at 129–136. Also see the introduction of China’s reform of 
“corporatization without privatization”, in Nicholas Calcina Howson, “Quack Corporate 
Governance” as Traditional Chinese Medicine – The Securities Regulation Cannibalization 
of China’s Corporate Law and a State Regulator’s Battle Against Party State Political 
Economic Power, 37 SEATTLE UNIV. LAW REV. 667, 689 (2014).  
53 On the central level, 76 out of 101 SOEs have “group corporation” (jituan gongsi) in their 
names, indicating they are part of enterprise groups. Of the 25 non-group enterprises, 8 
perform non-production functions, like research institutes, and two bureaus provide resource 
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groups.55 Article 3 of “The Interim Provisions on the Registration Management of 

Enterprise Group”56 defines an enterprise group as “a unity (��� lianheti) of a 

group of enterprise legal persons that are linked with each other through capitals, in 

the form of parent-subsidiaries, constituting of a parent company, subsidiary 

companies, invested companies, member enterprises and other entities, who use the 

charter of the business group as the common behaviour disciplines. A enterprise 

group in itself is not an enterprise legal person ( qiye faren).”57 To qualify 

as an enterprise group, the parent company of the group needs to have over RMB 50 

million registered capital, with at least five subsidiaries, with total registered capital 

of the parent company and its subsidiaries over RMB 100 million (about USD 15 

                                                                                                                                      
information, which is out of the scope of this analysis. See the list of all central level SOEs 
under the supervision of SASAC at 
http://www.sasac.gov.cn/n2588035/n2641579/n2641645/index.html (last visited July 1, 
2017). See the same observation in Wendy Leuteret, Challenges Ahead in China’s Reform of 
State-owned Enterprises, 21 ASIA POLICY 83, 95 (2016). 
54 There is no comprehensive scholarly study of the aggregated data of all local SOEs. Taking 
my case study of Shanxi Province as an example, as of 2017, 21 out of 22 SOEs under the 
supervision of the Shanxi provincial SASAC are part of enterprise groups. See the list of 
Shanxi provincial SOEs under the supervision of SASAC at http://www.sxgzw.gov.cn (last 
visited July 1, 2017).  
55 Lin & Milhaupt, supra n. 11, at 712. 
56 This administrative regulation was issued by the State Administration for Industry and 
Commerce (SAIC). SAIC is a ministerial-level agency under the State Council. SAIC’s 
functions include issuing related laws, regulations, or rules governing certain commerce 
activities and the registration of all types of enterprises. See the official website at 
http://www.saic.gov.cn/jggk/zjzz/ (last visited July 1, 2017). 
57 Qiye Jituan Dengji Guanli Zanxing Guiding (� ¬ � �� � F) [The Interim 
Provisions on the Registration Management of Enterprise Group] (promulgated by the St. 
Admin. For Market Reg., effective April 6, 1998)² 
http://www.saic.gov.cn/qyj/zcfg/gz/199804/t19980406_205222.html (China). 
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million), and the entities within the group need to be qualified legal persons under the 

law.58  

Therefore when using the term SOE, people sometimes refer to the entire 

enterprise group, like the China Petrochemical Corporation or the Sinopec Group, and 

sometimes they refer to the individual companies inside the enterprise group. For this 

dissertation, I use SOEs to refer to the individual legal entities that may or may not be 

part of a larger enterprise group. 

Figures 3.3 and 3.4 provide the generic governance structure of a Chinese state-

owned enterprise group. I base the structure mainly on my case study of the 

governance structure of Taiyuan Iron and Steel (Group) Co., Ltd. (TISCO) – a 

provincial-level state-owned enterprise group that has a wholly state-owned parent 

company that holds controlling shares in 28 second-tier subsidiaries.59 Each 

enterprise group varies to some extent as to their governance structures, but the 

following two structures represent a generic model that applies to most Chinese state-

owned enterprise groups.  

  

                                                
58 Id. Article 5. 
59 Among the 28 second-tier subsidiaries, 13 are wholly-owned by the parent company, 14 
have over/equal 50% share held by the parent company, 1 has less than 50% share (49%) held 
by the parent company. 2015 Annual Report of TISCO, 29, TISCO, 
http://www.tisco.com.cn/taigangnianbao/ (last visited July 1, 2017). This is not the financial 
report, the latest version of Financial Annual Report of TISCO is from 2016, TISCO, 
http://www.tisco.com.cn/gongsinianbao/ (last visited July 1, 2017).  
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Figure 3.3 The State as the Ultimate Shareholder in a State-owned Enterprise 
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Figure 3.4 Structure of a State-owned or Invested Enterprise Group 
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Figure 3.3 shows how the state as a shareholder connects to a wholly state-owned 

company. Figure 3.4 shows the basic structure of an enterprise group that consists of 

a parent holding an enterprise that is wholly state-owned and second- and third-level 

subsidiaries. 

In theory the state, as the ultimate shareholder, has rights and obligations in the 

governance of a state-owned company (Figure 3.3). This is analogous to shareholders 

in any company, where shareholders enjoy certain rights, like sharing profits, 

participation in major decisions of a company, appointing the management, the right 

to buy new shares of the company, and to challenge or sue the company when they 

feel their rights are violated. For Chinese SOEs, the law defines the scope of the 

state’s rights and obligations as a shareholder and also who represents the state to 

perform those rights and obligations, including the Law of the People’s Republic of 

China on the State-Owned Assets of Enterprises (State-owned Assets Law)60 and 

Company Law of the People’s Republic of China (Chinese Company Law).61 There is 

another special law that governs the TSOE type of SOE that exists today, namely, the Law on 
                                                
60 Qiye Guoyou Zichan Fa (� <o |) [Law of the People’s Republic of China on the 
State-owned Assets of Enterprises] (promulgated by the Standing Comm. Nat’l People’s 
Cong., Oct. 28, 2008, effective May 1, 2009), 2008 STANDING COMM. NAT’L PEOPLE’S 
CONG. GAZ., http://www.npc.gov.cn/wxzl/gongbao/2008-12/25/content_1474740.htm, or 
English version available at 
http://www.lawinfochina.com/Display.aspx?lib=law&Cgid=109891 (Lawinfochina) 
[hereinafter State-owned Assets Law]. 
61 Gongsi Fa (!6|) [Company Law of the People’s Republic of China] (promulgated by 
the Standing Comm. Nat’l People’s Cong., Dec. 29, 1993, amended by the Standing Comm. 
Nat’l People’s Cong. Dec. 25, 1999, Oct. 27, 2005 and Dec. 28, 2013, effective March 1, 
2014), 2013 STANDING COMM. NAT’L PEOPLE’S CONG. GAZ., 
http://www.npc.gov.cn/wxzl/gongbao/2014-03/21/content_1867695.htm, or English version 
available at http://en.pkulaw.cn/display.aspx?cgid=218774&lib=law (Pkulaw) [hereinafter 
Chinese Company Law]. 
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Industrial Enterprises Owned by the Whole People (the Whole People-owned Industrial 

Enterprise Law). 62 During my research, I found only one TSOE among the central 

level SOEs, namely the China Post.63 Since the TSOE-type of SOE is no longer the 

main form of SOE, my analysis mainly relies on the State-owned Assets Law and the 

Chinese Company Law. 

The state as an abstract concept cannot exercise these rights or obligations. Thus, 

there are two levels of delegations of these rights. As Figure 3.3 shows, the first 

delegation is from the state to central or local governments. The shareholder 

obligations are referred to as “contributor’s functions”, and the corresponding rights 

are referred to as “capital contributor’s rights and interests” in the State-owned Assets 

Law.64 For large state-owned or -invested enterprises that “hav[e] bearings on the 

national economic lifeline and state security”, the State Council represents the state to 

                                                
62 Quanmin Suoyouzhi Gongye Qiye Fa ( z\o*J � |) [Law of People’s 
Republic of China of Industrial Enterprises Owned by the Whole People] (promulgated by 
the Nat’l People’s Cong., Apr. 13, 1988, effective August 1, 1988), STANDING COMM. 
NAT’L PEOPLE’S CONG. GAZ., http://www.npc.gov.cn/wxzl/gongbao/2000-
12/05/content_5004501.htm, English version available at 
http://en.pkulaw.cn/display.aspx?cgid=167180&lib=law (Pkulaw) [hereinafter The Whole 
People-owned Industrial Enterprise Law].  
63 China Post Enterprise Group, or China Post, is an enterprise established under the 
Law of People’s Republic of China of Industrial Enterprises Owned by the Whole 
People. The Department of Finance (not the SASACs) performs the contributor function in 
China Post. INTRODUCTION TO CHINA POST ENTERPRISE GROUP, 
http://www.chinapost.com.cn/html1/folder/1408/4617-1.htm (last visited Apr. 10, 2018). 
 
64 “Contributor’s function” is the English translation provided by lawinfochina.com. The 
Chinese term is chuziren zhize (% �  A precise translation would be “capital 
contributor’s function”, since “contributor” is too general and does not capture the meaning 
of zi ( ) in the Chinese term. But for convenience of reference, I will continue to use the 
term “contributor’s function”. State-owned Assets Law, supra note 60, Article 4.  
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exercise contributor’s functions.65 For other state-owned or -invested enterprises, 

local government exercises the contributor’s functions. 

As shown in Figure 3.3, the second-level delegation is from the government in 

general to a particular governmental agency. For non-financial service sector SOEs, 

the central SASAC represents the State Council and the local SASACs represent the 

local governments in performing the contributor’s functions. SASACs have a 

decentralized administrative structure, meaning that local SASACs are not branches 

of the SASAC on the central level. Local SASACs are under the direct leadership of 

their local governments.66 

For state-owned companies in the financial service sector (for example, the state-

owned commercial banks (SOCBs)), the delegation is from one of State Council’s 

branches; namely, the People’s Bank of China - China’s central bank to the Central 

Huijin Investment Company Limited (Huijin).67 Huijin is thus known for its 

nickname, the “banking SASAC”.68 For clarity, in this section, I refer to non-financial 

service sector SOEs and discuss SOCBs separately. 

                                                
65 Id. Article 4. 
66 There are in total 32 local SASACs in China. Except for the four municipalities directly 
under the Central Government (Beijing, Tianjin, Shanghai, and Chongqing), which have 
municipal SASACs, the rest have provincial-level SASACs. For example, the Beijing 
municipal SASAC is delegated by the municipal government and responds to municipal 
government leaders, Mandate of the Municipal SASAC, State-owned Assets Supervision and 
Administration Commission of People’s Government of Beijing Municipality, 
http://www.bjgzw.gov.cn/QtCommonAction.do?method=cxxx&&type=0000002010&&id=fa
c57aafbece01&flag_qt=2 (last visited July 1, 2017).  
67 Feng Deng, Indigenous Evolution of SOE Regulation, IN REGULATING THE VISIBLE HAND? 
THE INSTITUTIONAL IMPLICATIONS OF CHINESE STATE CAPITALISM 3, 15 (2016). 
68 In 2003, Huijin took away the SASAC’s power over state-owned banks and since then 
banking is considered to be out of the jurisdiction of SASACs. Id. at 15. 
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One common misperception of the corporate governance of Chinese SOEs is that 

state and party system have an all-encompassing power over SOEs, and thus all SOE 

decisions are determined through state-enabled coordination, rather than other types 

of coordination (including the market).  

In fact, different types of business decisions are coordinated through distinct 

coordination mechanisms. Institutional contexts vary between major business 

decisions and non-major business decisions for SOEs. For non-major business 

decisions, SOEs behave like firms in LMEs, mainly relying on market mechanisms in 

a competitive environment; i.e., relying on public available information. The 

managerial group has the sole authority in making such decisions based on market-

oriented considerations. For major business decisions, SOE managers rely on 

coordination through both market and governmental guidance or facilitations. This 

section further elaborates this point. 

    3.2.1.2 The state’s contributor function and its impact on SOE’s major 

business decisions  

Three national laws are directly relevant to SOEs’ internal governance: the State-

owned Assets Law,69 the Chinese Company Law,70 and the Whole People-owned 

Industrial Enterprise Law.71 The difference is that the Chinese Company Law applies 

to all types of companies, including state-owned companies, while the State-owned 

                                                
69 State-owned Assets Law, Supra note 60.  
70 Chinese Company Law, Supra note 61. 
71 Whole People-owned Industrial Enterprise Law, Supra note 62. 
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Assets Law is a special law that only applies to assets in state-invested enterprises.72 

State-invested enterprises include enterprises in the form of modern companies, as 

prescribed by the Chinese Company Law, and enterprises that are not subject to the 

Company Law, i.e., TSOEs, as noted earlier. TSOEs are subject to both the Whole 

People-owned Industrial Enterprise Law and the State-owned Assets Law. The vast 

majority of Chinese SOEs today are modern companies rather than TSOEs, and I thus 

focus on analyzing the State-owned Assets Law and the Chinese Company Law. 

These two laws regulate the scope of the state’s role as a shareholder or a contributor 

(% � chuzi ren),73 in SOE corporate governance. 

The Chinese Company Law, under “Section Four Special Provisions on Wholly 

State-owned Companies”, Article 66, defines the state’s function in wholly state-

owned limited liability companies. It reads, “[t]he functions and powers of the board 

of shareholders shall be exercised by the state-owned assets supervision and 

administration authority. The state-owned assets supervision and administration 

authority may authorize the company's board of directors to exercise part of the 

functions and powers of the board of shareholders and to decide on the major matters 

of the company. However, merger, division, dissolution, increase or reduction of 

registered capital and issuance of corporate bonds of the company shall be decided 

                                                
72 State-invested enterprises include “wholly state-owned enterprises or a company with the 
state being the sole investor, or a company in which the state has a stake, whether controlling 
or non-controlling.” State-owned Assets Law, supra note 60, Article 5.  
73 The term “contributor” is a broader term than “shareholder”. It covers shareholders in the 
case of corporatized SOEs, and the state’s role as a capital contributor in the case of non-
corporatized SOEs, as in TSOEs. 
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by the State-owned assets supervision and administration authority…” And it follows 

that “… [m]erger, division, dissolution or bankruptcy application of important wholly 

state-owned companies shall, after examination and verification by the state-owned 

assets supervision and administration authority, be reported to the people’s 

government at the same level for approval.”74 The Chinese Company Law sets out 

rules for these wholly state-owned companies. For other state-owned companies, 

where the state holds only a portion of the shares (in majority or minority), there is no 

special provision. Thus the rest of the companies, with or without a state-share, have 

the same rights and obligations under the Chinese Company Law. 

The State-owned Assets Law, in contrast to the company law, applies to wholly 

state-owned companies, as well as other enterprises where state is invested in any 

portion of assets. This is because the subject matter of the State-owned Assets law is 

“assets” rather than that of company or enterprise, and thus an asset in any form or 

quantity falls under the scope of this law.75 With respect to the state’s function as a 

contributor, the law in general defines the “contributor’s function” to “enjoy the 

return on assets, participation in major decision-making, selection of managers and 

other contributor’s rights to the state-invested enterprises according to law.”76 The 

                                                
74 “The ‘important wholly State-owned companies’ referred to in the preceding paragraph 
shall be determined in accordance with the provisions of the State Council.” Chinese 
Company Law, supra note 61, Article 66. 
75 “The term ‘state-owned assets of enterprises’ (hereinafter referred to as the ‘state-owned 
assets’) as mentioned in this Law refers to the rights and interests formed by the various 
forms of investment of the state in enterprises. ” State-owned Assets Law, supra note 55, 
Article 2. 
76 Id. Article 12.  



 

 137 

law also defines how the state shall participate in major decision-making in its 

Chapter V.  

Article 30 of Chapter V lists types of decision-making, which include “merger, 

splitting, restructuring, listing, increase or reduction of registered capital, issuance of 

bonds, major investment, provisions of large-sum security for others, transfer of 

major property, large-sum donation, distribution of profits, dissolutions, and petition 

for bankruptcy.”77 With respect to decision-making, the law in general requires that 

the enterprise shall make these decisions “without prejudice to the rights and interests 

of the contributor and creditors.”78  

The law differentiates between three categories: a. important wholly state-owned 

enterprises and companies in which the state has a controlling share; b. other wholly 

state-owned enterprises; and c. other state enterprises with state controlling shares or 

non-controlling shares. The law prescribes who shall make what decisions in these 

enterprises. The state authorities’ role is larger in category a, medium in category b, 

and the smallest in category c. The list of “important wholly state-owned enterprises 

and companies” is determined and updated by the State Council. 79 Currently there are 

343 such SOEs belong to this list.80 The specific rules concerning different types of 

SOEs are summarized in Table 3.5. 

                                                
77 Id. Article 30. 
78 Id. 
79 The list of these important SOEs shall be determined in accordance with the provisions of 
the State Council. Id. Article 34.  
80 Guoyou Zhongdian Qiye (<o§�� )[Important State-owned Enterprises] 
(Issued by the State-owned Assets Supervision and Administration Commission of 
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Category of SOEs Who Makes What Decisions 
Wholly State-owned 
Enterprise/ 
Company with 
controlling state-
share that are 
considered important 
(Article 34) 

- The government agency performing the contributor’s 
function shall report to the corresponding level of 
government for approval before making decisions 
and attend the shareholders’ meeting regarding 
merger splitting, dissolution, or petition for 
bankruptcy. 

- The other decisions follow the rules in the second 
category. 

Other Wholly State-
owned Enterprise 
(Article 32) 

- The government agency performing the contributor’s 
function shall make decisions on “merger, splitting, 
increase or reduction of registered capital, issuance of 
bonds, distribution of profits, dissolution and petition 
for bankruptcy.”81 

- The board of directors shall make decisions on 
restructuring, major investments, provisions of large-
sum security for others, transfer of major property, or 
large-sum donations. 

Other Companies 
with controlling 
state-share or non-
controlling state 
share (Article 33) 

- Shareholder meetings make decisions 
- Shareholder representatives appointed by the body 

performing contributor’s functions shall exercise 
his/her rights according to Article 13, to “put forward 
proposals, present opinions and exercise the voting 
right under the instructions of the appointing body, 
and report the performance of his duties”82 

Table 3.5 State’ s Contributor’s Function in SOEs under State-owned Assets Law 

 
The above laws legitimize and set out specific rules for governmental agencies to 

coordinate major business decisions of an SOE. They may serve as evidence in legal 

arguments that suggest the government’s institutionalized roles in coordinating 

                                                                                                                                      
the State Council Apr. 24, 2017), 
http://www.sasac.gov.cn/n2588035/c4419547/content.html (China). 
81 Id. Article 31. 
82 Id. 
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particular major business decisions for an SOE. In practice however, the government 

agency’s coordinating roles seem to be less pervasive than the legal text indicates. 

Based on reading internal documents of a provincial-level SASAC that I refer as 

province M, I found that, in practice, in wholly state-owned enterprises the board of 

directors of an SOE is the real decision-maker for major business strategies in many 

cases. The approval process by SASACs is more formalistic than substantial.  

Lets take a case of a merger as an example. In province M, a wholly state-owned 

aluminum company X planned to acquire 51% shares of a privately owned aluminum 

company Y. Company X’s board of directors (BoD) initiated this proposal and 

submitted a report on this proposal to the SASAC officials. Company X then got a 

confirmation letter from the SASAC, recorded in a document titled “Opinion 

regarding Company X’s Acquiring 51% Shares in Company Y”. This one-page 

document served as an approval for this proposal. Company X then started the 

negotiations with Company Y. At the same time, Company X hired an external 

consulting firm to evaluate the deal’s commercial value, and the deal’s impact on the 

value of state assets. Company X sent this external evaluation report to the provincial 

SASAC. The provincial SASAC confirmed the validity of the evaluation report and 

approved the deal, again in a one-page document.83 In this type of case, although 

Company X sought for approval of the SASAC at each stage, the BoD formulated, 

evaluated, and implemented the strategy. In this case and other similar ones, there 

                                                
83 This example is based on my case study of the internal documents of a provincial SASAC. 
Due to a confidential agreement, I cannot disclose the province or the names of the 
companies. 
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were records of using outside professionals to evaluate the commercial value of the 

deal, as well as records of negotiations with targeted companies. These records can be 

evidence showing that the strategies were coordinated to some extent within a market 

system, rather than following the orders of governmental authorities. I refer to such 

strategies led by SOE managers as firm-specific strategies. 

In SOEs, the BoD is the real decision-maker for firm-specific strategies. Since the 

members of each BoD get bonuses and promotions partly based on how much 

commercial value they bring to the SOE84 they are incentivized to rely upon market 

mechanisms to maximize commercial returns for the companies. The SASAC 

officials are less involved in such scenarios because it is impractical for the SASAC, 

a government entity with limited personnel, to be in charge of forming all firm-

specific business strategies for all SOEs and their subsidiaries. As Milhaupt and 

Zheng noted, “[a]t the national level, SASAC is formally responsible for exercising 

the interests of the state as an investor in more than a hundred massive SOE business 

groups, some of which have over a hundred downstream subsidiaries. How likely is it 

                                                
84 SOE managers get annual pay and receive a bonus for contributions in important deals. 
However, the total payment they may receive annually is capped by SASAC regulations at 
relevant levels. I gathered this information through discussions with a manager of a second-
tier subsidiary of a central state-owned business group. There is limited public information on 
this. Liu in her comparative studies of Chinese and Japanese SOEs’ managers, suggested that 
that there should be more disclosure of information on this regard. Liu Xiangli ((�)), An 
Analysis of the Salary System of Chinese SOEs’ Managers in light of Japanese Experience 
(�mp ), June, 2014, Chinese Social Science 
Net, available at: http://www.cssn.cn/glx/glx_qygl/201406/t20140619_1217724.shtml. (last 
visited Mar. 18, 2018). 



 

 141 

that a group of bureaucrats in Beijing actually controls a vast business empire?”85 

Many researchers have observed that, in practice, governmental agencies like 

SASACs have limited controlling power over how SOE major business strategies are 

actually formed and practiced.86 

There are, however, cases where SASAC officials play a central coordinating role. 

For example, in the case of restructuring or dissolutions, which are considered to be 

systematic, to be crucial for state assets, and to have a significant social impact on 

employment, SASAC (along with other governmental agencies) will issue their plans 

in advance and coordinate the whole process. For instance, in province M, in the early 

2010s, there was an “off-the-hook” (� tuogou) reform. The provincial government 

decided to let certain state-owned enterprises go bankrupt, as they had been relying 

upon government subsidies for survival. These SOEs were financial burdens to the 

local government, and the reform set the local government free from this burden or 

“hook”. The provincial SASAC was in charge of coordinating this process. Records 

show that the provincial SASAC initiated the bankruptcy procedures of these 

                                                
85 Curtis J. Milhaupt & Wentong Zheng, Reforming China’s State-Owned 
Enterprises: Institutions, Not Ownership, in Regulating the Visible Hand? The 
Institutional Implications of Chinese State Capitalism 170, 190 (2016). 
 
86 “The state often fails to implement major operational and policy decisions at SOEs.” Id. at 
192. “It is neither feasible nor desirable for the state to keep SOEs on a tight leash. The state 
no longer simply gives instructions to SOEs as to how they should behave; instead it resorts 
to regulations.” Angela Huyue Zhang, Antitrust Regulation of Chinese State-Owned 
Enterprises, IN REGULATING THE VISIBLE HAND? THE INSTITUTIONAL IMPLICATIONS OF 
CHINESE STATE CAPITALISM 85, 105 (2016). 



Chapter III 

 142 

enterprises under the Enterprise Bankruptcy Law of the People’s Republic of China,87 

and facilitated the whole process, including compensating laid-off employees, paying 

fees for the bankruptcy procedures, and organizing the accounting after the 

dissolution.88 In these cases, the relevant government agencies are the decision-

makers rather than the managers of the bankrupt SOEs. The primary consideration in 

this process, as the records show, was maintaining local societal stability. I refer to 

these decisions as socially important strategies. 

In summary, for major business decision-making of SOEs, SASACs (and 

potentially other government agencies)89 are authorized by law to play a coordinating 

role in specific decisions based on the type of SOE. In practice, there is a distinction 

between the cases of firm-specific strategies and socially important strategies. For 

firm-specific strategies, an SOE’s BoD formulates and implements strategies, relying 

to a great extent on the market’s coordinating mechanisms, including external 

                                                
87 “Where an enterprising legal person fails to clear off his/her debt as due, and if his/her 
assets are not enough to pay off all the debts or if he/she is obviously incapable of clearing 
off his/her debts, his/her liabilities shall be liquidated according to the provisions of the 
present Law.” Article 2, Qiye Pochan Fa (� � |) [Enterprise Bankruptcy Law of the 
People’s Republic of China] (promulgated by the Nat’l People’s Cong., Aug. 27, 2006, 
effective June 1, 2007), STANDING COMM. NAT’L PEOPLE’S CONG. GAZ, 
http://www.npc.gov.cn/wxzl/gongbao/2006-09/26/content_5354980.htm, and English 
version is available at http://en.pkulaw.cn/display.aspx?cgid=78895&lib=law (Pkulaw). 
88 This example is also based on my case study of internal documents of provincial M’s 
SASAC. 
89 In some cases, other governmental agencies are also involved. For example, in the case 
where a state-owned enterprise wants to invest overseas, its plan needs approval from four 
government agencies: the Development and Reform Commission (national or local), the 
Ministry of Commerce, SASACs (national or local) and the State Administration of Foreign 
Exchange. Ministry of Commerce Foreign Investment Promotion Bureau, SOEs’ Foreign 
Investment – Required Preparations, http://www.fdi.gov.cn/1800000121_61_205_0_7.html 
(last visited July 1, 2017). 
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evaluations of the commercial value of the deal and engaging in arm’s length 

negotiations. For socially important strategies, government agencies initiate and 

implement strategies, and social impact is the primary consideration in evaluating 

those strategies. 

   3.2.1.3  The Chinese Communist Party system and its impact on major 

business decisions 

The Chinese Communist Party (CCP) system within an SOE can also have an 

impact on its major business strategies. Figure 3.3 shows that the party committee, 

the board of directors, and the supervisory boards are functionally separated branches. 

In practice, the core personnel of an SOE, including directors and supervisory board 

members, are usually also members of the party committee within the SOE.  

For example, in TISCO’s parent company, both the chair of the board of directors 

and the CEO are the standing members of the party committee of the company. The 

party secretary, who is the chief of the party committee, also serves as the vice-chair 

of the board of directors.90 Since almost all the main management personnel are 

members of the party committee, the management system and the party committee 

system are in fact two systems with one group of people.  

This institutional design is to ensure that the CCP disciplines are applicable to the 

managers of SOEs. One key function of the party disciplines is to prevent and punish 

corruption activities. For CCP members, the obligation standards and procedures 

                                                
90 TISCO, Introduction to the Core Management Group, 
http://www.tisco.com.cn/lingdaotuandui/2012092715471030595.html (last visited July 1, 
2017). 
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under the Chinese Communist Party Disciplinary Regulations91 and other party 

disciplinary regulations apply in the case of corruption activities.92 President Xi 

Jinping (also the General Secretary of the Communist Party of China and the 

Chairman of the Central Military Commission), noted in a conference regarding SOE 

reform in October, 2016 that “the distinctive characteristic of Chinese modern state-

owned enterprise system is that the party’s leadership is embedded in the governance 

of the enterprise, and the party system legal status is clearly specified and 

implemented.”93 Commentators noted that this speech reaffirms the party system’s 

role in supervising SOE managers’ corrupt activities at the peak of the anti-corruption 

reform initiated by President Xi.94 

                                                
91 Zhongguo Gongchan Dang Jilv Chufen Tiaoli (�<" � U &r�) [The Chinese 
Communist Party Disciplinary Regulations] (promulgated by the Central Politburo of the 
Communist Party of China Dec. 2003, amended by the Central Politburo of the Communist 
Party of China Oct. 21, 2015, effective January 1, 2016), 
http://www.ccdi.gov.cn/fgk/law_display/6321, English translation is available at 
http://www.chinalawtranslate.com/������	���
/?lang=en (last visited July 1, 
2017). 
92 The Chinese Criminal Law also applies. Chapter VIII Graft and Bribery, Xingfa ('
|)[Criminal Law of the People’s Republic of China] ((promulgated by the Nat’l People’s 
Cong. Jul. 1, 1979, amended Mar. 14, 1997, effective October 1, 1997), STANDING 
COMM. NAT’L PEOPLE’S CONG. GAZ, 
http://www.npc.gov.cn/wxzl/gongbao/2000-12/17/content_5004680.htm.  
93 Xi Jinping Stated on the National Conference of Party Building in SOEs: Continue the 
Party’s Leadership in SOEs without Hesitation (���	��������� 
���
��!�
�����$���), XINHUA NEWS, http://news.xinhuanet.com/2016-
10/11/c_1119697415.htm (last visited July 1, 2017). 
94Emily Feng, Xi Jinping Reminds China’s State Companies of Who’s the Boss, THE NEW 
YORK TIMES (October 24, 2016), https://cn.nytimes.com/china/20161014/china-soe-state-
owned-enterprises/en-us/ (last visited July 5, 2017). 
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Beside this anti-corruption function, the party system within SOEs also serves as 

a coordination system in case of major national level strategies initiated by the 

government leaders, who are also leaders in the party system. As noted above, the 

SASACs system is a decentralized executive system, and central SASACs can hardly 

coordinate activities of SOEs on the local level. The party system, in contrast, is a 

centralized system. As illustrated in Figure 3.3, each level of the government and its 

agencies has a parallel system of party committees, and each party committee is under 

the direct leadership of a higher-level party committee. For national-level strategies, 

the centralized party system can better facilitate information sharing from the very top 

of the leadership to local-level SOEs.  

For instance, in China, a recent national-level strategy is the Belt and Road 

Initiatives.95 Some national level SOEs, like the China Railway Construction 

Corporation Limited, played pioneering roles in looking for business opportunities in 

the regions covered by the Belt and Road Initiatives.96 Local-level SOEs also 

explicitly support these initiatives. For example, in Hunan province, several state-

owned enterprise groups have already entered into contracts to build roads or bridges, 
                                                
95 The Belt and Road Initiative is short for “The Initiative to Jointly Build the Silk Road 
Economic Belt and 21st-Century Maritime Silk Road Initiative”. This Initiative is a giant 
project announced by the Chinese government in 2013. The Initiative plans to cooperate with 
countries and regions along the two “silk roads” – involving countries in Asia, Europe and 
Africa – to build infrastructure that connects these regions, to instill vigor and vitality into the 
economic activities across the regions. The State Council, The Belt and Road Initiative, 
http://english.gov.cn/beltAndRoad; also see What is China’s Belt and Road Initiative, THE 
ECONOMIST (May 15, 2017), available at https://www.economist.com/blogs/economist-
explains/2017/05/economist-explains-11. 
96 Hu Angang, State-owned Enterprises will be the Pioneers in the Belt and Road Initiatives 
(<�HZ � �¢��- ), SINA FINANCE OPINION, 
http://finance.sina.com.cn/zl/china/20150717/104022715547.shtml (last visited July 1, 2017). 
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sewage treatment plants, industrial parks, assembly product lines, or raw material 

development, in countries along the Belt and Road regions, including countries like 

Sri Lanka, Zimbabwe, Laos, Belarus, Russia, South Africa, and Chile.97  

This case shows that the party system can be a coordinating institution in certain 

major business decisions for SOEs. These cases are easy to identify, since most SOEs 

publicize their strategies that are in support of national-level initiatives SOEs can also 

resort to market mechanisms to ensure the deals make commercial sense. 

          3.2.1.4  Non-major business decisions 

Non-major business decisions include any business activities except the above-

mentioned four categories of a contributor’s function. Non-major business decisions 

include organizing production activities, determining the price and quantities of 

products, and determining the company’s up- or downstream clients. For these types 

of business decision, the law states that it is subject to the SOE management group’s 

decisions. The law reads, “[b]odies performing the contributor’s functions shall 

protect [better translated as “safeguard”] the rights legally enjoyed by the enterprises 

as the market participants, and shall not intervene in the business activities of 

enterprises except to legally perform the contributor’s functions.”98  

                                                
97 Provincial SOEs Actively Join the Belt and Road Initiatives, SINA NEWS (May 12, 2017), 
http://news.sina.com.cn/o/2017-05-12/doc-ifyfecvz1033431.shtml. 
98 State-owned Assets Law, Article 14, supra note 60. The term “protect” is used to translate 

 (weihu). “Protect” is usually translated as � (baohu) in Chinese. The latter term 
baohu is more about keeping a thing/person from harm. While weihu “safeguard” is more 
about keeping something in the abstract secured, like “rights” in this provision. I therefore 
think “safeguard” is a more appropriate translation. 
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Thus according to the law, when SOEs make non-major business decisions, like 

setting prices and organizing daily operations, government agencies like SASACs are 

legally restrained from intervening in the decisions of SOE management groups. In 

theory, SOE management groups, primarily driven by commercial considerations in 

non-major business decisions, are incentivized to utilize market coordination to 

maximize their company’s returns. In practice, this is more complicated. Based on my 

case study of SOEs in several industries, including steel, electricity, and nuclear 

power, I found that distinctions should be drawn between competitive industries and 

non-competitive industries. Non-competitive industries include industries that are 

government-designated or are a natural monopoly or oligopoly. Competitive 

industries in general include industries where that there are so many competitors that 

it is considered impossible for them to collectively manipulate market prices. 

In competitive industries, SOE managers determine the prices or quantities of 

products, relying on market mechanisms, i.e., publicly available information and 

arm’s length transactions. Taking TISCO as an example, its stainless steel products 

are in competition with other state-owned enterprise groups, like BaoSteel99 and 

AnSteel,100 and with non-state-owned companies, like Shagang Group101 or 

                                                
99 Baosteel Group Corporation (Baosteel) is a state-owned enterprise group headquartered in 
Shanghai. Its core business is iron and steel. It has over 130,000 employees around the globe. 
It is a central-level SOE and is under the supervision of the central SASAC. Baosteel, 
http://www.baosteel.com/group_en/ (last visited July 1, 2017). 
100 Ansteel Group Corporation (Ansteel) is a state-owned enterprise group headquartered in 
Anshan, Liaoning province. Its core business is steel products. It is a central-level SOE. 
Ansteel, http://en.ansteel.cn/index.html (last visited July 1, 2017). 
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Zhongyang Steel (located in the same province as TISCO).102 One interviewee noted 

that TISCO, in pricing its stainless steel, relies on evaluating its own costs based on 

the price of raw material and a comparison to competitors’ prices. The price of raw 

material for stainless steel is influenced by the futures market for all types of steel and 

the London Metal Exchange’s price of nickel.103 (Nickel is a necessary element in 

making stainless steel.) All of these prices are publicly available information, relied 

upon by all competitors in the industry all over the world.104 This was further 

confirmed in a public television interview of the CEO of TISCO Stainless Steel (the 

core subsidiary of the TISCO group) Zhang Zhifang. Zhang noted in his public 

interview that, when purchasing inputs, they use international market prices and their 

competitors’ prices as benchmarks in setting their own prices.105 In determining the 

quantities of products, the company organizes meetings with their long-term clients to 

inquire their proximate demand and take into consideration their potential clients’ 

                                                                                                                                      
101 Jiangsu Shagang Group (Shagang Group) is the largest non-state owned steel company in 
China. It is located in Zhangjiagang, Jiangsu Province. It has over 30,000 employees. 
Shagang Group, http://www.sha-steel.com/jtgk_1/jtjj/index.shtml (last visited July 1, 2017).  
102 Shanxi Zhongyang Steel Co., Ltd. (Zhongyang Steel) is a non-state owned steel company 
located in Shanxi Province. Zhongyang Steel, http://www.sxzygc.com.cn/zjzg/gsgk (last 
visited July 1, 2017). 
103 London Metal Exchange: Nickel, http://www.lme.com/metals/non-ferrous/nickel/ (last 
visited July 1, 2017). 
104 Information regarding TISCO’s pricing mechanism is based on my interview with the 
chief legal counsel of TISCO. 
105 See the interview’s content at http://www.yicai.com/news/3859944.html. When asked 
about how to deal with the overcapacity of the steel industry, the CEO responded that they try 
to decrease costs through (a) comparing prices with the market benchmark and competitors’ 
prices in purchasing inputs; and (b) expanding to upstream and downstream industries.  
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demand, and then, based on its own costs and profits margins, determines the 

quantities to produce.106 

This evidence indicates that SOEs in competitive markets rely on market 

coordination mechanisms in making business decisions. Government agency hands 

are tied in such cases, by law and practicality. As noted by Milhaupt and Zheng, 

“[t]he state did not act as the … controlling shareholder, directing management 

through the board of directors to change their pricing policies. It intervened as law 

enforcer, in the same fashion as if the firms had been privately owned.”107 

The scene is, to some extent, different in non-competitive industries. In certain 

industries with exclusive state-trading or a monopoly, including fuels (gasoline, diesel 

fuel, aviation fuel, and natural gas), electric power, water and other utilities, railway 

freight, and postal and telecommunication services,108 SOEs rely on a combination of 

government and market coordination in setting their prices.  

Let’s take the nuclear electricity industry as an example. The electricity system is 

basically a three-tier system: a company generates electricity using nuclear plants, it 

sells that electricity to the electricity network company, and then the electricity 

network company sells that electricity to consumers.109 The National Development 

and Reform Commission (NDRC) designates the benchmark price of electricity 
                                                
106 This information is based on my interview with the chief legal counsel of TISCO. 
107 Milhaupt & Zheng, supra n. 35, at 194. 
108 As noted by Lardy, “government control or regulation of the prices of some of these 
commodities and services is commonplace in other market economies.” NICHOLAS R. 
LARDY, MARKETS OVER MAO: THE RISE OF PRIVATE BUSINESS IN CHINA 14 (2014).  
109 I learned this general process by interviewing a manager of a subsidiary company within 
the China National Nuclear Corporation Group. 
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generated by nuclear powers at RMB 0.43/kilowatt hour, based on its analysis of “the 

current average social cost of the nuclear power electricity and the market demand 

and supply of electricity.”110 Nuclear power companies and the electricity network 

companies may negotiate their prices moderately according to local circumstances, 

but the negotiated price needs to be approved by the corresponding NDRC.111 In this 

case, the NDRC performs a central role in determining the price, while the market 

mechanism has a facilitating role. 

          3.2.1.5  Summary of the corporate governance sphere 

A firm’s corporate governance system defines who makes what decisions, and 

thus creates an impression of the nature of the firm’s activities. The more 

governmental authorities are allowed to coordinate the decision-making process, the 

more likely it is that the decisions are governmental. 

In the case of Chinese SOEs, the law and practice draws a clear line between 

major business decisions and non-major business decisions. In making major business 

decisions, formal institutions, including the law, governmental agencies, and party 

system show that SOE managers have limited power to make final decisions. In 

practice, empirical evidence indicates that governmental authorities are only actively 

involved in cases of socially important strategies and national-level initiatives. For 

                                                
110 National Development and Reform Commission (NDRC), #�E;u 	� �q*

o# �¥�(Notice on Several Questions Regarding Benchmark Price Mechanisms for 
Nuclear-generated Electricity), Jun. 15, 2013, 
http://www.ndrc.gov.cn/zcfb/zcfbtz/201307/t20130708_549223.html (last visited July 1, 
2017) [hereinafter NDRC Notice on Electricity Benchmark Price]. 
111 Id. item 3. 
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firm-specific strategies, SOE BoDs are the real decision-makers, who rely primarily 

on market coordinating institutions, including public information, expert evaluations, 

and arm’s length negotiations. 

For non-major business decisions, including setting the price of products, formal 

institutions, including the law and regulations, restrain governmental authorities from 

intervening in SOE management group decisions. In practice, SOEs in competitive 

industries have full liberty in making these decisions using market institutions. In 

state-designated or natural monopoly industries, the prices are set by government 

agencies with the facilitation of market mechanisms. 

     3.2.2 Corporate Finance of Chinese SOEs 

The corporate finance sphere concerns where and how a firm gets its external 

finance.112 This institutional sphere can have a significant impact on internal 

corporate governance. One reason is that the criteria for accessing the funding may 

determine to a large extent the incentives of the managers and thus the firm’s strategy. 

Hall and Soskice explained this in detail in the cases of LMEs and CMEs.113  

In general, firms may get external finance from bank loans, issuing bonds, shares, 

or other channels. In LMEs, firms rely more heavily on bond and equity markets for 

external finance than firms in CMEs do.114  

                                                
112 VARIETIES OF CAPITALISM, supra n. 1, at 27–28. 
113 Under the VoC approach theory, firms in LMEs are incentivized to increase their current 
value and are attentive to publicly available information about the market, and the top 
managers are therefore incentivized to increase net earnings or the share price of their firms. 
Firms in CMEs are incentivized to establish their good reputation within the business network, 
and the managers are therefore more attentive to other stakeholders’ opinions. Id. at 28–29.  
114 Id. at 28. 
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Like firms in LMEs and CMEs, Chinese SOEs get funding multiple ways, 

including debt financing from commercial banks, direct financing through issuing 

corporate bonds and stock market listings in domestic or foreign exchanges, policy-

oriented loans from policy banks, or other forms.115  

However, SOEs rely more heavily on funding from banks than firms in LMEs or 

CMEs do, especially Chinese state-owned commercial banks (SOCBs).116 Since 

SOEs and SOCBs have the “state” as their common shareholder, it immediately raises 

the question of what role the government has in coordinating SOE financing activities. 

Based on the difference between institutional contexts, I categorize SOE external 

finance scenarios into two types. The first type includes SOEs that are not listed on 

any stock exchange market, or unlisted SOEs, and the second type includes SOEs that 

are listed in a stock exchange market, or listed SOEs.  

          3.2.2.1  Unlisted SOEs 

For SOEs that are not listed in any public stock exchanges, external finance is 

obtained mainly from banks, especially state-owned commercial banks (SOCBs).117 

The following analyzes the relationship between SOEs and SOCBs, reflected in 

formal institutions and in practice. 

                                                
115 WITT, supra note 31, at 5.  
116 See Shusheng Zheng ( ), Impact of the New Economic Environment on State-owned 
Enterprises’ Financing (������	����"���), 12 CHINA BUSINESS UPDATE, 
119 (2013); Zhengchang Liu ( ), A Study of State-owned Enterprises' Financing 
Strategies (	����"������), 6 FRIENDS OF ACCOUNTING, 34 (2009).  
117 Id. 
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The law and executive systems are designed to maintain an arm’s length 

relationship between SOCBs and SOEs. Article 4 of the Law of the People’s Republic 

of China on Commercial Banks stipulates that “[c]ommerical banks shall work under 

the principles of safety, fluidity and efficiency, with full autonomy and assume sole 

responsibility for their own risks, profits and losses, and with self-restraint. 

Commercial banks shall carry out business in accordance with laws free from any 

interference by entities or individuals. Commercial banks shall bear civil legal 

liabilities independently with all their properties as legal persons.”118  

As noted above, SASACs do not perform the contributor’s function over SOCBs. 

The Central Huijin Investment Company Limited, on behalf of the People’s Bank of 

China (the central bank of China), performs the contributor’s function in SOCBs. The 

separation of supervisory entities is intended to reinforce the arm’s length relationship 

between SOCBs and SOEs. 

In practice, the situation has been dynamic over the last twenty years. Before the 

marketization reform of the banking sector in 1993, SOCBs had no autonomy, either 

by law or in practice. China’s government initiated the reform of marketization of 

bank’s interest’s rate in 1993.119 The reform started on the ground in 1996 when the 

                                                
118 Article 4, Shangye Yinhang Fa (: �|) [Law of the People’s Republic of China on 
Commercial Banks] (promulgated by the Standing Comm. Nat’l People’s Cong. May 
10, 1995, effective July 1, 1995, amended Dec. 27, 2003 and Aug. 29, 2015), 
http://www.lawinfochina.com/display.aspx?id=19865&lib=law (Lawinfochina). 
119 In 1993, at the 14th National Congress of Chinese Communist Party, the Decision on 
Reform in the Financial Institutions stated the long-term goal of reform: to establish a capital 
market that relies on market demand and supply, uses the central bank’s benchmark interests 
rate as adjustment tools, and lets market supply and demand determine interest rates. �i�
Y�<)�L /e±An Introduction to Chinese Interest Rate Marketization), 
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central bank released its restriction on the interbank offered rate.120 Government 

control over the banking sectors, through interest rate control or state ownership, had 

been a common practice in many countries before the 1990s.121 In China, the reform’s 

biggest milestone was in 2013, when the People’s Bank of China – China’s central 

bank – fully released the regulation on loan rates and allowed financial institutions to 

set their own loan rates based on commercial principles.122  

Before and during the early years of this reform, Chinese SOCBs were 

encouraged to financially support Chinese SOEs, and thus the majority of the loans 

were concentrated in public sectors.123 These loans were “policy-oriented lending 

with little or no idea of risk management.”124 The consequence was that Chinese 

SOCBs had huge amounts of non-performing loans. In 2003, the total value of non-

performing loans in the five largest state-owned commercial banks125 reached USD 

                                                                                                                                      
NETEASE FINANCE Oct. 23 2015, 
http://money.163.com/15/1023/23/B6L8F31A00252H36.html (last visited Apri.2, 2018). 
120 Id. 
121 “For instance, the United States had in place interest rate controls, known as Regulation Q, 
from the 1930s to the early 1980s”, India started state-ownership over banks in 1969, and 
Mexico nationalized banks due to a banking crisis in 1982, as did Indonesia in 1998. See 
Abdul Abiad, Enrica Detragiache & Thierry Tressel, A New Database of Financial Reforms, 
IMF WORKING PAPER, WP/08/266 (Dec. 2008), available at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1316734. 
122 NETEASE FINANCE, Supra note 119.  
123 Wu Qiong (7 ), Zhongguo Shangye Yinghang Lilv Dingjia Guanli (�<: �)�

F���) [Management of Chinese Commercial Banks’ Interest Rates] 52 (2010). 
124 Ruoying Chen, Legal Informality and Human Capital Development, IN REGULATING THE 
VISIBLE HAND´ 151, 156 (Benjamin L. Liebman & Curtis J. Milhaupt eds., 2016). 
125 These five state-owned commercial banks include the Agricultural Bank of China 
(founded in Feb. 1979), the Bank of China (founded in Mar. 1979), the People’s Construction 
Bank of China (founded in Aug. 1979), the Industrial and Commercial Bank of China 
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232 billion.126 To resolve this problem, the Chinese central government established 

four state-owned financial asset management companies (AMCs) in 1999. These 

AMCs purchased a large portion of non-performing loans “at book value RMB1.4 

trillion (about USD169 billion)” and sold them gradually to domestic and global 

investors.127 In 2008, the value of SOCBs’ non-performing loans decreased to USD 

81.8 billion.128 This reform was essentially a state-sponsored buyout of Chinese 

SOCB non-performing loans. 

At the same time, competition started to build between SOCBs. On the national 

level, besides the five largest SOCBs, there are 13 other national-level commercial 

banks.129 These 13 banks are in the form of joint-stock limited liability companies, 

listed on stock exchanges with multiple legal persons, i.e., companies or other 

institutions as their shareholders. The state holds the controlling percentage of shares 

in these banks.  

                                                                                                                                      
(founded in 1983), and the Bank of Communication (originally founded in 1908, later merged 
with other banks, and then reestablished in 1986).  
126 Chen, supra note 124, at 156. 
127 Id. at 156. The four AMCs include Huarong, China Orient, China Great Wall and Cinda. 
These four companies were established to deal with banks’ non-performing loans, due to the 
shutting down of many inefficient SOEs in the early 1990s. Also see Asset-management 
Companies in China: Lipstick on a Pig, the ECONOMIST (Aug. 24, 2013), 
http://www.economist.com/news/finance-and-economics/21584021-china-still-dealing-mess-
left-previous-bank-bail-outs-lipstick. 
128 The original amount was RMB 568 billion. In transforming the currency into USD, I used 
the average exchange rate between RMB and USD in 2008 (1 dollar = 6.94 RMB). Qiong, 
Supra note 123, at 52. 
129 List of Chinese Domestic Banking Sector Financial Institutions, China Banking 
Regulatory Commission, http://www.cbrc.gov.cn/chinese/jrjg/index.html (last visited July 5, 
2017). 
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For example, in China Everbright Bank, Central Huijin Investment Ltd. (the 

banking sector SASAC) is the largest shareholder, holding 41.24% of the shares. The 

rest of the shares are dispersed among domestic and overseas investors.130 There are 

also more than 140 local-level commercial banks with branches within or outside 

their local regions.131 These local-level commercial banks are government-owned 

banks. Taking Jinshang Bank (located in Shanxi Province) as an example, the 

provincial government holds 20.07% shares, the city government holds 13.38%, and 

the rest of the shares are held by local SOEs.132  

Moreover, since 2014,133 private capital established 11 Chinese banks, referred to 

as “civilian operated banks” (z � minying yinhang), and the banking sector is 

expecting more private banks in the coming years.134 After China joined the WTO in 

                                                
130The Top Ten Shareholders of the Everbright Bank, China Everbright Bank, 
http://www.cebbank.com/static/s_upload/201306/119619082/index.html (last visited July 5, 
2017). 
131China Banking Regulatory Commission, supra note 129. 
132 Jinshang Bank was Founded, Shanxi Government became the Largest Shareholder, 21ST 
CENTURY BUSINESS HERALD (GUANGZHOU) (Feb. 28, 2009), 
http://money.163.com/09/0228/11/5383628H0025335L.html. 
133 In July 2013, the State Council issued a Guiding Opinion on Financial Support for 
Economic Structural Adjustments and Transfer Upgrades. The Guiding Opinion encouraged 
private capital to initiate the establishment of minying banks. Since then, a new wave of 
establishing minying banks has started. See Item IX, < ª ! #�¨�c_ t

h9 >0 �` W (State Council: Guiding Opinion on Financial Support for 
Economic Structural Adjustments and Transfer Upgrades), July 5, 2013, 
http://www.gov.cn/zwgk/2013-07/05/content_2440894.htm (last visited July 5, 2017). 
134 Kincheng Bank of Tianjin Co., Ltd. (KCB) (established in Mar. 2015), Shanghai Huarui 
Bank (established in Jan. 2015), Zhejiang Wangshang Bank (MYbank) (established in May 
2015), Wenzhou Minshang (established in 2014), Shenzhen Qianhai Weizhong Bank 
(WeBank) (established in Dec. 2014), Chongqing Fumin Bank (established in Aug. 2016), 
Sichuan Xiwang Bank (established in Jun. 2016), Hunan Sanxiang Bank (established in July 
2016), Anhui Xin’an Bank (established in Nov. 2016), Fujian Huatong Bank (established in 
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2001, there has been also growing competition from foreign commercial banks and 

foreign capital-invested banks as well.135  

Under competition pressure, SOCBs are incentivized to maximize their returns 

while minimizing risks. SOCB managers are driven by commercial considerations in 

issuing loans to SOEs and non-SOEs. Nevertheless, SOEs are preferred in many cases 

over non-SOEs, since “state-ownership” is factored into banks’ commercial 

considerations. As one interviewee noted, banks may prefer SOEs to non-SOEs, 

because SOEs are usually nested within large business groups and are considered to 

have a stronger capacity to pay back the loans. Moreover, SOEs tend to be more 

prudent and sometimes conservative in making major business decisions, due to 

institutional constraints within the corporate governance sphere. The interviewee also 

noted, from the lending bank’s perspective, even if there is preference towards SOEs, 

the decision is a market bargaining process based on commercial consideration.136 

                                                                                                                                      
Nov. 2016), and Wuhan Zhongbang Bank (established in Dec. 2016). See Eleven Minying 
Banks have been Approved to Establish, Xinhua News (Dec. 9 2016), 
http://news.xinhuanet.com/finance/2016-12/09/c_129397205.htm (last visited April 2, 2018). 
135 By the end of 2016, 39 foreign banks established subsidiaries on the mainland. However, 
foreign banks constitute a very small portion of the Chinese domestic financial market. 
Foreign bank branches only constitute 0.4 percent of total bank branches in China. “But the 
way foreign banks earn profits from Chinese clients is through services to the Chinese clients 
outside mainland China, and the mainland operations are to cooperate with their parent 
overseas in assisting Chinese companies to expand globally through overseas bond sales, 
listings, mergers and acquisitions, and other financing activities.” Maggie Zhang & Alun 
John, Ten Years On, What are Foreign Banks getting from China’s Financial Big Bang?, 
SOUTH CHINA MORNING POST, INTERNATIONAL EDITION (Apr. 29, 2017), 
http://www.scmp.com/business/banking-finance/article/2091559/ten-years-what-are-foreign-
banks-getting-chinas-financial. 
136 Based on my interview with a manager of the Beijing headquarters of the Bank of China. 
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Meanwhile, there are cases where government authorities directly guide the banks’ 

lending activities. As one interviewee in a local SOCB noted, the industrial policy 

guidance issued by government agencies impact SOCB business decisions.137 For 

instance, a 2017 catalogue of the Shanxi provincial government specified nine 

industries that the government intended to encourage, including high-end equipment 

manufacturing, new materials, information technology, renewable energies, 

renewable energy automobiles, modern coal and chemical industries, energy savings 

and environmental industry, biotechnology, etc.138 For each of these nine industries, 

the document also listed the specific sub-sectors, for example, the new metal 

materials industry (under new material industry), and artificial intelligence (under 

information technology). In total, the document listed 58 such sub-sectors.139  

The provincial government authorities formed these categories of encouraged 

industries partly based on the central government’s “Guiding Catalogue of Industrial 

Restructuring 2013”, “Guiding Catalogue of Strategic and New Industries’ Key 

Products and Services 2016”, and the Development and Reform Committee’s and the 

Ministry of Commerce’s co-issued “Guiding Catalogue of Foreign Investment 2015” 

and “Catalogue for Middle-West Areas’ Foreign Investment 2017” (Shanxi province 

is a middle-west province). The provincial government took into consideration its 

                                                
137 Based on my interview with a manager of a local franchise of the Bank of China. 
138 I��^:S §� ` �  2017 [2017 Shanxi Province Guiding Catalogue for 
Attracting Business and Capital ], Apr. 22, 2017, www.sxdrc.gov.cn, 
http://www.sxdrc.gov.cn/xxlm/wzzs/zhdt/201706/t20170622_179648.htm (last visited July, 
2017). 
139 Id. 
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local agenda, which is transforming from coal-intensive industrial structures to more 

high-end and environmentally friendly industries.140 The local banks (including 

central level commercial bank subsidiaries and locally headquartered state-owned 

commercial banks) are encouraged to take these encouraged industries into 

consideration in their lending decisions. 

This industrial policy guidance has no legally binding force and is ownership-

neutral, meaning that there is no preference for SOEs. Managers of SOCBs tend to 

perceive this industrial guidance differently. In my interviews, some managers see 

this guidance as mandatory, while some managers see it as general and as not 

impacting their daily business decisions. This indicates that in practice there is 

heterogeneity as to the real effect of industrial policy guidance in different SOCBs. 

In summary, non-listed SOEs seek external funding mainly from SOCBs. After 

the marketization reform of the banking sector, SOCBs are embedded in an 

institutional setting that encourages market-based coordination activities between 

SOCBs and SOEs. This institutional setting includes law that prohibits government 

intervention into SOCB business decisions as well as increasing competition within 

the market. In practice, governmental authorities still play an important role in 

guiding the activities of SOCBs through industrial policy guidance. This guidance is 

on its face ownership-neutral; however, in practice, SOCBs tend to prefer SOEs, due 

to their stronger capacity to repay the loan. 

                                                
140 Id. at 2.  
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          3.2.2.2  Listed SOEs 

The restructuring of TSOEs into a modern corporate form took place from 1992 

to the early 2000s. In 1992, the Chinese Securities Regulatory Commission (CSRC) 

was setup for the main goal of facilitating the SOE restructuring process, specifically 

to enable SOEs to raise capital from the public. At first, only SOEs were listed on the 

Chinese stock exchange markets – the Shanghai Stock Exchange and Shenzhen Stock 

Exchange.141 In 1998, the first privately owned enterprise was listed on the stock 

market.142  

Currently, the majority of listed companies are non-SOEs. In July 2017, there 

were 1,305 listed companies on the Shanghai Stock Exchange,143 and 1,997 on 

Shenzhen Stock Exchange.144 Back in November 2014, the then Chairman of the 

CSRC, Zhuang Xinyi, stated in a conference that there were (in September 2014) 

1007 state-owned listed companies on the two exchanges, which accounted for 39% 

of the total number. Zhuang also noted that the state-owned listed company share 

                                                
141 James V. Feinerman, New Hope for Corporate Governance in China?, 191 CHINA Q. 590, 
594 (2007). 
142 “Since its setup in 1992, the Securities Regulatory Commission had perceived the stock 
market as a privilege for state enterprises to enable them to raise capital directly from the 
public. The vast majority of listed companies were either state enterprises or those with state 
enterprises as the majority shareholders. The first domestic private enterprises was not listed 
on the stock market until 1998.” COASE & WANG, supra n. 29, at 135. 
143 Shanghai Stock Exchange, Total Listed Companies, http://english.sse.com.cn (last visited 
July 10, 2017)  
144 Shenzhen Stock Exchange, Total Listed Companies, https://www.szse.cn/main/en/ (last 
visited July 10, 2017). 
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capitals amounted to 71% of the total share capitals of all listed companies, and their 

market values amounted to 55% of the total.145  

In contrast to unlisted SOEs, listed companies are subject to an additional set of 

formal institutional constraints, including laws,146 administrative regulations,147 and 

rules of stock market exchanges.148 These rules have a major impact on the behaviors 

of the listed companies. This includes rules about managers, who must be attentive to 

the interests of public investors who primarily, if not only, focus on economic returns, 

and about decision-making processes, which are more transparent compared to 

unlisted companies. 

Listed SOEs are bound by laws and regulations to protect public shareholders’ 

rights, and public shareholders have legal rights to participate in major business 

decisions. For instance, “the Regulation Regarding Strengthening Protection of the 

                                                
145Ok�³<oa�	L!6 L 16�  (Zhuang Xinyi: the Total Market Values of 
State-owned Listed Companies amount to 16 Trillion), SINA FINANCE (Nov. 3, 2014), 
http://finance.sina.com.cn/stock/data/20141103/020820711586.shtml. 
146 Chapter Five Issuance and Transfer of Shares in Companies Limited by Shares, Chinese 
Company Law, supra n. 61;  

Zhengquan Fa ( +|) [Law of the People’s Republic of China on Securities] 
(promulgated by the Nat’l People’s Cong. Dec. 29, 1998, effective July 1, 1999, amended 
Aug. 28 2004, amended Oct. 27, 2005, Jun 29, 2013, and Aug. 31, 2014), 
http://www.csrc.gov.cn/pub/csrc_en/laws/rfdm/statelaws/201205/t20120525_210597.html.  

Other governing state laws,  http://www.csrc.gov.cn/pub/csrc_en/laws/rfdm/statelaws/ (last 
visited July 10, 2017). 
147 CSRC, Governing Administrative Regulations, 
http://www.csrc.gov.cn/pub/csrc_en/laws/rfdm/AdministrativeLaws/index.html (last visited 
July 10, 2017). 
148 Shanghai Stock Exchange Trading Rules and Shenzhen Stock Exchange Trading Rules, 
CSRC Website, http://www.csrc.gov.cn/pub/csrc_en/laws/rfdm/SelfregulatoryRules/ (last 
visited July 10, 2017). 
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Rights and Interests of Public Shareholders”,149 an administrative regulation issued by 

the CSRC, defines public equity shareholders other than controlling shareholders as a 

class,150 and requires a majority of public equity shareholder votes in major business 

decisions. These decisions include issuing new stocks to the public, a major 

restructuring of assets, shareholder payment of previously owned debts, affiliated 

company listing overseas, or other matters that significantly concern public equity 

shareholder rights.151  

Meanwhile, according to CSRC’s “Guiding Opinions regarding Establishment of 

Independent Directors in Listed Companies”,152 all listed companies are obligated to 

hire qualified independent directors. An independent director must be diligent and be 

honest to all shareholders and must provide independent views on the company’s 

major business decisions. For example, TISCO’s listed company TISCO Stainless 

Steel hired four independent directors who are highly qualified in the field of steel-

                                                
149 CSRC, #�. ��!��� �� ��M F (Regulation Regarding 
Strengthening the Protection of the Rights and Interests of Public Shareholders), effective 
Dec. 7, 2004, 
http://www.csrc.gov.cn/pub/newsite/flb/flfg/bmgf/ssgs/gszl/201012/t20101231_189735.html 
(last visited July 10, 2017). 
150 Nicholas Calcina Howson, Protecting the State from Itself? Regulatory Interventions in 
Corporate Governance and the Financing of China’s “State Capitalism,” IN REGULATING 
THE VISIBLE HAND? THE INSTITUTIONAL IMPLICATIONS OF CHINESE STATE CAPITALISM 49, 
65 (Benjamin L. Liebman & Curtis J. Milhaupt eds., 2016). 
151 The Regulation Regarding Strengthening Protection of the Rights and Interests of Public 
Shareholders, supra note 149.  
152 CSRC, #�=	L!6Q����*P�` W  (Guiding Opinions regarding 
the Establishment of Independent Directors in Listed Companies), CSRC, effective Aug. 16, 
2001, 
http://www.csrc.gov.cn/pub/newsite/flb/flfg/bmgf/ssgs/gszl/201012/t20101231_189696.html 
(last visited July 10, 2017).  
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related technology development or production management.153 These independent 

directors publish reports of their companies annually.154  

Moreover, according to stock exchange rules, listed companies need to disclose 

certain types of deals, including purchasing or selling assets, external investments, 

financial assistance, warranties, lease-in or out assets, entering contracts concerning 

management, receiving and giving assets as gifts, restructuring of credit or debts, 

transferring of research development programs, or entering a licensing agreement.155 

In addition, listed companies also need to disclose any deals of related transactions.156 

TISCO Stainless Steel disclosed its decision to lease another TISCO subsidiary’s 

production line, providing a detailed explanation of the process and its commercial 

considerations.157 

Therefore, compared to unlisted SOEs, where the supervising SASAC has the 

ultimate approval authority in making major business decisions, listed SOEs must 

take into consideration other public shareholder opinions in making major business 
                                                
153 The four independent directors are Wang Guodong (professor and supervisor of Ph.D.), 
Zhang Zhiming (Ph.D., professor), Zhang Jichang (Ph.D.), and Li Ruisheng (professor and 
supervisor of Ph.D.). All four people are established in the fields of steel technology 
development or steel production management. Introduction of Independent Directors, 
http://tgbx.tisco.com.cn/show.jsp?id=10418 (last visited Apr. 2, 2018).  
154 Li Ruisheng’s 2016 Report, April 2017, 
http://app.finance.china.com.cn/stock/data/view_notice.php?symbol=000825&id=16436486 
(last visited Apr. 2, 2018).  
155 Shengzhen Stock Exchange, Shenzhen Exchange Market Stock Listing Guidelines 2014, 
http://www.szse.cn/main/disclosure/bsgg_front/39753081.shtml (last visited Apr. 2, 2018). 
156 Id. chapter 10. 
157 @ 
 ³#�� @ ¬ { o©!6�s� �# �n!8 
(TISCO Stainless Steel: Public Disclosure Regarding Its Related Transaction of Leasing 
TISCO Group Linfen Steel Co. Ltd. Middle Plate Production Line), 
http://www.sohu.com/a/131130826_545697(last visited Apr. 2, 2018). 
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decisions. Meanwhile, CSRC, through enforcement of the laws and regulations, is an 

effective counterbalance to SASAC’s influence over SOEs.158 Listed SOEs, within 

this matrix of institutional constraints, are required to make decisions based on solid 

commercial considerations. Therefore, managers of listed SOEs are incentivized to 

rely upon public information, arm’s length transactions and formal contracting to 

coordinate their relationships with other actors.  

Listed SOEs are usually subsidiaries within a large enterprise group. There are 

fewer listed SOEs than unlisted SOEs. However, a listed subsidiary is always the core 

business of an enterprise group and constitutes a majority percentage of the total 

assets of the entire enterprise group.  

For example, 1 out of the 28 subsidiaries of TISCO is a listed company, namely, 

TISCO Stainless Steel.159 TISCO Stainless Steel is the largest subsidiary and has the 

main production line of the TISCO enterprise group. TISCO Stainless Steel’s total 

assets amount to RMB 72 billion (USD11 billion), which is more than 36 times larger 

than that of the second subsidiary of the group – TISCO Linfen Steel Ltd., and which 

is larger than the sum of the assets of the other 27 subsidiaries.160 As noted by other 

scholars, these listed companies are the “external face” of a business group and hold 

                                                
158 The reason for this self-imposed counterbalance of state power, as argued by, is mainly to 
increase China’s capital market attractiveness to domestic and foreign capital. Howson, supra 
note 52, at 709; and Howson, supra note 150, at 49. 
159 Shanxi Taigang Stainless Steel Co., Ltd. (TISCO Stainless Steel) is listed on the Shenzhen 
Stock Exchange. 
160 2015 Annual Report of TISCO, supra note 59, at 30.  
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the highest quality assets in each business group.161 Therefore, the coordinating 

institutions of listed SOEs represent a significant aspect of how the most influential 

Chinese SOEs operate in the corporate finance sphere. 

          3.2.2.3  Summary of the corporate finance sphere 

Where and how a firm gets funding influences how the decision-makers of the 

firm formulate its strategies. If a firm gets funding based on their business 

performance valued by commercial parameters, then decision-makers are more 

incentivized/forced to use market systems as the central coordinating institution. 

Otherwise, if a firm gets funding primarily because it is state/government-sponsored 

or through following government orders, then the decision-makers are less 

incentivized to pay attention to market signals.  

In the case of unlisted Chinese SOEs who get funding mainly from SOCBs, 

formal institutions, including law and separation of supervising agencies, try to keep 

an arm’s length relationship between unlisted SOEs and SOCBs. In practice, there is 

evidence that governmental authorities use industrial policy guidance to influence 

SOCB loaning activities, but such guidance is on its face ownership-neutral. In reality, 

SOEs may still have the advantage compared to non-SOEs, since SOCBs consider 

state-ownership to be a positive factor in evaluating a company’s capacity to pay debt. 

However, this cannot suggest that SOCBs are under government order to finance 

SOEs. Considering the increasingly competitive environment in China’s finance 

sector, SOCBs are incentivized to make commercially wise deals, including deals 

                                                
161 Lin & Milhaupt, supra n. 11, at 717. 
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involving SOEs. Consequently, SOEs cannot get finance by relying on their “state” 

label. 

For listed SOEs, there is even less space for government policy guidance to 

coordinate their external financing activities. This is due to the multi-fold institutional 

constraints on the controlling shareholder’s role in making major business decisions. 

CSRC plays a role in counterbalancing potentially non-market-oriented activities 

pursued by government agencies like SASACs in performing their contributor’s 

functions. 

     3.2.3  Inter-Firm Relations Between Chinese SOEs 

The analysis of inter-firm relations under the VoC approach focuses on whether 

relationships among firms are characterized as competitive or cooperative.162 Inter-

firm relations within LMEs mainly rely on competitive relationships through arm’s 

length transactions, while within CMEs, firms rely more on collaboration and 

information sharing through reputation-based business associations.163  

Inside LMEs, institutions that enhance competitive relationships between firms 

include rigorous anti-trust law regimes and a contract law system that relies on a strict 

interpretation of written contracts. Institutions that reinforce collaborations between 

firms inside CMEs include strong business associations that can facilitate technology 

transfer, information sharing, and setting standards for contractual norms and dispute 

                                                
162 VARIETIES OF CAPITALISM, supra n. 1 at 26, 30. 
163 Id.  
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settlements. In addition, CME contract law systems support relational contracting 

practices.164 

With regard to Chinese SOEs, scholars have presented diverse views on the inter-

firm relations among SOEs and across the market. One the one hand, Lardy noted that 

there were large number of firms, including SOEs and non-SOEs; in most industrial 

sectors, it is nearly impossible for state firms in these sectors to collude with non-state 

firms to restrict production and raise prices or for a central government agency to 

perform such a function.165 Lardy gave examples based on official data provided by 

the Bureau of Statistics of China In 2011 there were 880 SOEs in coal mining and 

meanwhile there were 4,420 non-SOEs in coal mining industry. In the steel 

production sector, there were 312 SOEs while 4,246 non-SOEs.166 Lardy also noted 

that the industrial concentration ratios (the share of output controlled by the largest 

four or eight firms in an industry) had been extraordinarily low since the beginning of 

the reform era in China. In steel, for example, “the top eight steel firms produced 49% 

of output in 1985 and 44% in 2010.”167 Witt also argued that there is weak 

collaboration among firms in China as to transferring technologies, no matter among 

                                                
164 For comparative analysis on contract law’s impact on inter-firm relations and innovation 
in LMEs and CMEs, see Steven Casper, The Legal Framework for Corporate Governance: 
The Influence of Contract Law on Company Strategies in Germany and the United States, IN 
VARIETIES OF CAPITALISM: THE INSTITUTIONAL FOUNDATIONS OF COMPARATIVE 
ADVANTAGE 387 (Peter A Hall & David Soskice eds., 2001). 
165 LARDY, supra n. 108, at 24. 
166 In 2011, there were 109 SOEs in ferrous metal ore mining and 2,536 private firms in the 
same sector. Id. at 24. 
167 Id. at 25. 
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SOEs or non-SOEs.168 These views suggest there are competitive rather than 

collaborative inter-firm relations in China. 

On the other hand, Lin and Milhaupt characterize Chinese industrial organization 

as a “networked hierarchy”.169 They found that the networks of SOEs “appeared to 

facilitate information flow from the bottom up as well as from the top down. They 

foster relational exchange and collaboration on many levels of the production and 

policy-implementation process.”170 McNally also argued that the non-SOEs 

coordinate based on a system of network capitalism, or “guanxi capitalism”171 These 

views suggest highly cooperative and relational inter-firm relations in China. 

Building upon but departing from these views, I argue that in analyzing the inter-

firm relations of Chinese SOEs, we should distinguish at least two types of scenarios, 

one is among SOEs within the same enterprise group, and another is among SOEs of 

different enterprise groups. Within an enterprise group, SOEs tend to be more 

                                                
168 Witt argued that firms do not need to collaborate to transfer technology, in his analysis of 
inter-firm relations in different types of firms. For foreign firms, technology transfer was a 
primary condition for market access, but this situation dramatically changed after China 
acceded to the WTO. Among domestic firms, the association with technology transfer was 
not necessary since intellectual property protections were weak and China’s industries only 
needed low levels of technology. Witt’s observation might be true for earlier cases, but the 
situation has changed a lot with respect to intellectual property rights enforcement and 
technology levels within China’s industries. WITT, supra note 31, at 10. 
169 “Networked hierarchy” is a term Lin and Milhaupt used to characterize the Chinese 
scheme of industrial organization. It refers to a system that has “vertically integrated 
corporate groups organized under SASAC, strategically linked to other business groups – as 
well as to governmental organs and state institutions, such as universities – enmeshed in a 
helical personnel-appointed process of rotations managed jointly by the Communist Party and 
SASAC.” Lin & Milhaupt, supra note 11, at 707. 
170 Id. at 707. 
171 Guanxi is the Chinese term for “relationships” or “networks”. It is perceived to be based 
on personal friendships rather than capacities or merits. McNally, supra n. 33, at 190. 
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cooperative than competitive. While outside the enterprise group, SOEs are in 

competitive relationships with other firms including SOEs and non-SOEs. 

          3.2.3.1  Within an enterprise group: Collaborative relationships 

As noted above, Chinese SOEs are organized in the form of enterprise group. An 

enterprise group is a big business group consists of several business sectors ( s

, yewu bankua) that are run by independent subsidiary companies under a common 

parent company. As shown in Figure 3.4, among these business sectors, there is a 

core/main business sector (� , zhuye), and the others are diversified business 

sectors (, , fuye). The diversified business sectors are often the upstream or 

downstream business sectors of the core business, sometimes also include business 

that is for pure investment purposes like real estates or hotels, and may also include 

public service sectors like health-care or education.  

Taking TISCO as an example, the enterprise group engages in ten business 

sectors.172 TISCO’s main business is stainless steel production. The core company 

TISCO Stainless Steel, the listed company as discussed earlier, runs the main 

business. Diversified business sectors include upstream business like resource and 

mining, and also downstream business like in-depth processing of steel products or 

engineering design of steel production lines. There is also a subsidiary specialized in 

international trade – TISCO International Economic and Trade Co., Ltd. Another 
                                                
172 TISCO, Business and Diversification, see English version at: 
http://en.tisco.com.cn/ProductOverview/20151102094125133132.html, see Chinese version 
at: http://www.tisco.com.cn/gangtiezhuye/20120927103000671396.html (last visited Apr. 2, 
2018). The English version is basically a word-for-word translation of the Chinese version, 
but the Chinese version includes more detail in some sections. 
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subsidiary – Shanxi Taigang Investments Company – is a financial asset management 

company.  

In addition to these industrial related business sectors, TISCO engages in hotel 

business, real estate development and healthcare services. Taigang General Hospital 

is part of the TISCO group. It opens to the public but is mainly aimed at serving the 

employees (38,654 employees173 and their families). In the introduction of the 

hospital, it states that the hospital aims “ to open to the public... and at achieving the 

satisfaction of the employees and their families in exchange for their loyalty to the 

enterprise and taking social responsibilities as its key mission.”174  

All these subsidiaries or elements of the enterprise group function as a 

coordinated whole and forms an ecology of itself.175 The diversification businesses 

are strategic and are in support of the main business, including reducing the cost of 

inputs, increasing its added values, to enhance the logistics or financial management, 

                                                
173 TISCO, 2012 Social Responsibility Report, 5, available at: 
http://www.tisco.com.cn/zrbg2012/zrbg2012.html. For the TISCO Social Responsibility 
Reports from 2010 to 2016, see at http://www.tisco.com.cn/shehuizerenbaogao/(last visited 
Apr. 2, 2018). 
174 TISCO, Introduction to the Healthcare and Sanitation Sector, 
http://www.tisco.com.cn/yiliaoweisheng/20120927134204811474.html (last visited Apr. 2, 
2018). 
175 Lin and Milhuapt also used the term “ecology” to describe the relationships among SOEs. 
My use of the term “ecology” is different from Lin and Milhaupt’s as to the scope and nature. 
Lin and Milhaupt used “organizational ecology” to describe the surrounding institutional 
environments of all state-owned/invested business groups, suggesting that SOEs are an 
encompassing whole. Lin & Milhaupt, supra n. 11, at 706. I use “ecology” to describe the 
relationships within an enterprise group and argue that the relationships outside an enterprise 
group is much less cooperative or complementary to each other, and thus cannot be properly 
characterized as an ecology in contrast to the relationships within an enterprise group. 
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or to maintain loyalties of employees. The relationships within an enterprise group 

are closer to hierarchical relationships176 rather than arm’s length relationships.  

Such way of coordination of production in state-owned enterprise group can be 

analogous to other business conglomerate in other countries, like chaebol in South 

Korea, notably Samsung, LG, Hyundai Kia and SK,177 or keiretsu in Japan for 

example Mitsubishi,178 or the General Electric (GE) in the U.S.179 

          3.2.3.2  Outside enterprise groups: Competitive relationships 

In general, SOEs engage in head-on competition with other SOEs and non-SOEs 

outside an enterprise group. As noted earlier, Lardy through examining the numbers 

of companies in the same sector and the industrial density of a certain industry found 

that the level of competitiveness among firms in China is remarkably high. For 

example, in the steel production sector, in 2011 there were 312 SOEs while 4,246 

non-SOEs.180 In the steel industry of China, the eight-firm concentration ratio (8FCR) 

                                                
176 OLIVER E. WILLIAMSON, MARKETS AND HIERARCHIES: ANALYSIS AND ANTITRUST 
IMPLICATIONS, A STUDY IN THE ECONOMICS OF INTERNAL ORGANIZATION (1975). 
177 See a critical analysis of South Korea Chaebol under the VoC approach, Michael A. Witt, 
South Korea: Plutocratic State-Led Capitalism Reconfiguring, IN OXFORD HANDBOOK OF 
ASIAN BUSINESS SYSTEMS 216 (Michael A. Witt & Gordon Redding eds., 2014), 
http://papers.ssrn.com/abstract=2171238 (last visited Oct 11, 2016). 
178 Branstetter, through an empirical study, found that vertical linkages in Japanese keiretsu 
promote knowledge spillovers. Lee Branstetter, Vertical Keiretsu and Knowledge Spillovers 
in Japanese Manufacturing: An Empirical Assessment, 14 J. JPN. INT. ECON. 73 (2000). 
179 General Electric (GE) is one of the world largest business conglomerates. Its management 
group has been trying to “de-conglomerate” GE, by selling business sectors in finance and 
other sectors. See news at Dan Well, GE: The Ultimate Industrial Conglomerate, NEWSMAX 
FINANCE (December 28, 2011), http://www.newsmax.com/Finance/Companies/General-
Electric-conglomerate-GE/2011/12/28/id/422394; Geoff Colvin, 3 things to know about GE’s 
massive restructuring, FORTUNE FINANCE (Apr. 10, 2015), 
http://fortune.com/2015/04/10/3things-ge-restructuring.  
180 LARDY, supra n. 108, at 24. 
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was 44% in 2010, which means it is a highly competitive market.181 A comparison 

can be made with the U.S. steel industry in 1997. The US steel industry had 8FCR of 

43%.182 

There are formal institutions in place to maintain such competitive environment. 

In 2008, the Chinese Anti-Monopoly Law183 and related legal enforcement systems184 

were established. Since then, the system has been active in investigations of anti-

competitive cases, including on SOEs.  

For examples, in 2011, the national NDRC initiated the first antitrust investigation 

of Chinese SOEs. It was an investigation of the two largest state-owned 

telecommunication firms, or China Telecom and China Union. The investigation was 

“for allegedly conducting price discrimination against rival companies”.185 Since this 

case, there have been frequent investigations concerning central or local SOEs. In 

2013, the Sichuan Provincial NDRC issued its administrative order to impose RMB 

                                                
181 Id. at 25. Lardy’s data was based on 2012 Steel Industry Outlook, Bank of China 
International (Feb. 1, 2012), 
http://www.bocigroup.com/pub/en/bociview/research/201202/t20120201_896.htm. 
182 Donald A. Coffin, The State of Steel, 78 INDIANA BUS. REV. 1, 
http://www.ibrc.indiana.edu/ibr/2003/spring03/spring03_art1.html. 
183 Fan Longduan Fa (3 j|) [Anti-Monopoly Law of the People Republic of China] 
(promulgated by the Standing Comm. Nat’l People’s Cong., Aug. 30, 2007, effective 
August 1, 2007), STANDING COMM. NAT’L PEOPLE’S CONG. GAZ., 
http://www.npc.gov.cn/wxzl/gongbao/2007-10/09/content_5374672.htm. 
184 “Currently, the primary responsibilities for public enforcement of the [Anti-Monopoly 
Law] are split among three administrative agencies – MOFCOM [Ministry of Commerce], 
NDRC [the National Development and Reform Commission] and the SAIC [State 
Administration for Industry and Commerce]. MOFCOM is primarily responsible for merger 
control, a preemptive form of antitrust intervention; the NDRC and SAIC are responsible for 
ex post antitrust enforcement.” Zhang, supra note 86, at 98. 
185 Id. at 86. 
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202 million fines on Sichuan Yibin Wuliangye Marketing Ltd. (Wuliangye 

Marketing), a local SOE186 due to its price-fixing activities.187 In the same year, 

national NDRC investigated into three cement companies’ price-fixing activities. The 

three cement companies include one cement subsidiary company of a local level 

state-owned enterprise group, one cement subsidiary company of a central level state-

owned enterprise group, and another local level state-owned cement company. They 

were charged in total of RMB114 million fines.188,189 These examples suggest on the 

one hand that SOEs could collude with each other and on the other hand the Chinese 

anti-monopoly system is developing into an effective system in securing the 

competitiveness of the market.190  

                                                
186 Wuliangye Marketing is a subsidiary of the Yibin Wuliangye Co. Ltd. (Wuliangye Co. 
Ltd.) – a premium liquor manufacturer. Wuliangye Co. Ltd. is the core business (also listed on 
the Shenzhen Stock Exchange) of a state-owned enterprise group – the Sichuan Yibin 
Wuliangye Group Ltd. Wuliangye Co. Ltd. Wuliangye Co. Ltd., 2013 Annual Report, 
http://www.wuliangye.com.cn/zh/main/main.html#/g=INVESTOR&id=51 (last visited Apr. 
10, 2018).  
187 Wuliangye Marketing had reached agreements with more than 3200 dealers across the 
country to set a minimum price for the liquor Wuliangye. The Sichuan NDRC found that its 
activities constituted vertical monopoly agreements and violated Article 14 of the Chinese 
Anti-Monopoly Law. Wuliangye Company Practiced Price Monopoly and was Imposed Fines 
of RMB 202 Million, Sichuan NDRC website, http://www.scdrc.gov.cn/dir25/159074.htm 
(last visited Apr. 10, 2018). 
188 The three cement companies are YaTai Group Cement Company Ltd., China United 
Cement Corporation Ltd., and Ji Dong Cement Co., Ltd. Three Cement Companies were 
Fined RMB 114 Million for Price-Fixing, NDRC website, 
http://jjs.ndrc.gov.cn/gzdt/201409/t20140909_625064.html (last visited Apr. 10, 2018). 
189 There are other examples; see Zhang, supra n. 86, at 86. 
190 Despite progress, there are still problems with the anti-trust enforcement systems in China. 
For example, there are “agency problems”, where administrative agencies use the anti-trust 
system to further their own interests instead of the welfare of consumers. Id. at 106. 
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Evidences in my field research indicate that SOEs indeed face fierce competition 

from other SOEs and domestic or foreign companies. SOEs face intense pressure in 

upgrading their technology and recruiting high-skilled people in order to improve 

efficiency and competitiveness. One interviewee from a subsidiary of the China 

National Nuclear Corporation noted, “since 2005, the enterprise’s operation has been 

relying on market systems. We stopped begging for government’s subsidies” The 

interviewee used a metaphor to describe their incentives, “if you beg you can only 

drink porridge or starve to die, you eat meat by depending on yourself.”191  

However, it should be noted that in case of SOEs exiting the market i.e. 

bankruptcy procedures, the government authorities instead of the market make the 

final determinations and coordinate the whole process as I have described in the “off-

the-hook reform”. Using the same analogy as above, many SOEs could still “drink 

porridge” even if they are not competitive. 

          3.3.3.3  Conclusion on the inter-firm relations sphere 

The inter-firm relations sphere evaluates whether a firm’s relationship with 

another firm is competitive or collaborative. Competitive relationships indicate arm’s 

length relationships and market-based pricing. Collaborative relationships indicate 

internal relationships and strategic pricing. 

                                                
191 The interviewee, when making this comment, referred to the subsidiaries in a competitive 
market. As noted by the interviewee, the China National Nuclear Corporation has exclusive 
trading rights in nuclear materials, but in other business sectors, including nuclear power 
plants, minerals, and applied nuclear technologies, there is market competition either among 
several SOEs or with non-SOEs.  
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Legally independent Chinese SOEs within the same enterprise group are by 

design in a collaborative relationship. Outside an enterprise group, SOEs engage in 

fierce competition with other SOEs or non-SOEs in sectors other than state-trading 

sectors, i.e., nuclear material.  

3.3  Comparative Institutional Advantage of Varieties of Market Economies 

     3.3.1  Introduction 

Within the comparative capitalism literature, scholars describe varieties of 

national economies in order to study the relationships between economies’ 

institutional settings and their economic performances.192 

Economic performance in general refers to firm-level performance, the 

macroeconomic performance of an economy, and/or economic distributional 

consequences.193 In making this analysis, a central implication of the comparative 

capitalism literature is that there needs to be “a caution against the notion of a single 

best way to organize an economy.”194 In the same vein, scholars of the VoC approach 

have developed the comparative institutional advantage theory. This theory claims 

“different sets of institutions may exhibit various strength and weakness when it 

comes to supporting different sorts of economic activity.”195  

                                                
192 JACKSON & DEEG, supra n. 2, at 11. 
193 Id. at 34–35. 
194 Id. at 33. 
195 Id. at 34. 
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In terms of firm-level performance, the focus is on price, quantity and quality of 

products, or their advantages in innovations.196 Hall and Soskice focused on 

innovation and showed that LMEs, like the U.S., have a comparative institutional 

advantage in innovations in fast-moving technology sectors, such as biotechnology 

and software development.197 Hall and Soskice suggested that this comparative 

institutional advantage was achieved and enhanced through the institutional 

complementarities198 between the institutional dimensions.  

Specifically, in LMEs, the mobility of the labor market allows firms to hire and 

release personnel under fewer restrictions (the industrial relations sphere), fewer 

restrictions on merger or acquisitions allow firms to access new technology by buying 

them (the inter-firm relations sphere), the extensive equity market with dispersed 

shareholders allows scientists and engineers to connect their ideas to the market (the 

corporate finance sphere), and the concentration of power at the top of corporate 

organization in LMEs allows senior management to implement new business 

strategies more easily (the corporate governance sphere). Institutional 

complementarity means that the coordination relying on arm’s length transactions in 

one institutional domain reinforces coordination in other institutional domains.199 

                                                
196 Id.  
197 VARIETIES OF CAPITALISM, supra n. 1, at 40–41. 
198 Following Masahiko Aoki, Hall and Soskice extend the concept of “complementary 
goods” into their institutional analysis. Two institutions “can be said to be complementary if 
the presence (or efficiency) of one increases the returns from (or efficiency of) the other” 
where the term “efficiency” is defined as the “net returns to the use of an intuition given its 
costs.” Id. at 17. 
199 Id. at 18. 
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Such complementarity among institutional spheres has sustained LME firms’ 

comparative institutional advantage in innovative productions.200 

In comparison, CMEs, like Germany, have a comparative institutional advantage 

in incremental innovations, like in machine tools, factory equipment, engines and 

specialized transport equipment.201 Incremental innovations need to “secure 

continuous improvements in the production process in order to improve quality 

control and hold down costs.”202 Specifically, consensus-based relationships in the 

industrial relations sphere and corporate structure, training systems that provide high 

skill levels with company-specific requirements, and relational linkages among firms 

that are supported by business associations and appropriate contract laws, worked 

together in sustaining the continuity of the improvement process, and maintained 

CME firms’ comparative advantage in incremental innovations.203 

Scholars also study the macroeconomic performance of national economic growth 

and welfare state of varieties of economies.204 Scharpf and Schmidt studied how 

different types of welfare states (the Anglo-Saxon, Scandinavian, or Continental ideal 

types of the welfare states) responded to common challenges of unemployment from 

the 1970s to 2000. Their general conclusion was that there were “common challenges 

                                                
200 Id. at 40–41. 
201 Id. at 39–41. 
202 Id. at 39 
203 Id. at 39–40.  
204 JACKSON & DEEG, supra n. 2, at 34. 
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and diverse responses” in the welfare state in solving these common problems while 

maintaining their own welfare state functions.205 

Some scholars are interested in varieties of market economies’ distributional 

effects. Rueda and Pontusson studied variables in multiple types of states (social 

market economies, liberal market economies, and mixed forms) and their impact on 

wage inequality based on data from 1979 to 1990.206  

Section 3.2 described the characteristics of the institutional settings of Chinese 

SOEs from a comparative perspective. It provides the foundation for studying the 

institutional settings’ potential comparative advantages. The following section 

provides some preliminary views with regard to Chinese SOEs’ comparative 

institutional advantages.  

     3.3.2  The Chinese Economy, SOEs, and Their Comparative 

Institutional  

Advantage 

In December 1978, the Chinese Communist Party held the Third Plenary Session 

of the Eleventh Central Committee of the Chinese Communist Party (The 3rd Plenary 

of the 11th Central Committee).207 This event marked the beginning of China’s market 

                                                
205 FRITZ W. SCHARPF & VIVIEN A. SCHMIDT, WELFARE AND WORK IN THE OPEN 
ECONOMY, VOLUME I: FROM VULNERABILITY TO COMPETITIVENESS, 20 (2000). 
206 David Rueda and Jonas Pontusson, Wage Inequality and Varieties of Capitalism, 
52 WORLD POLITICS, 350-383 (2000).  
207 The 3rd Plenary Session of the 11th Central Committee meeting was held December 18-22, 
1978 in Beijing. It was held after the disastrous and chaotic period of the “Cultural 
Revolution” (1966-1976). The theme of the meeting was to move away from political and 
ideological struggles, and to reorient towards economic development. The key discussion was 
on the theme of “practice is the sole criterion for testing truth”. Since this time, China has 
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reform that is often referred to as the process of “reform and opening-up” (eRf, 

gaige kaifang).208 Scholars thus measure the magnitude of China’s development in 

the modern era from this point of time.209 Since 1978, China’s GDP growth has 

averaged nearly 10 percent annually, which is “the fastest sustained expansion by a 

major economy in history.”210 The most remarkable achievement of this reform was 

that it lifted more than 800 million people out of poverty.211 Chinese GDP per capita 

grew from USD 156.4 (1978) to USD 8,069.2 (2015), increasing more than 50 times. 

This number is still comparatively low, compared to the GDP per capita in developed 

                                                                                                                                      
adopted a pragmatic development strategy through all kinds of experimental projects. This 
approach is often referred to as “crossing the river by groping for stones”, a metaphor used 
by Deng Xiaoping and other Chinese leaders in 1980s. See Milestones of reform: 30 years of 
3rd Plenums, China.org.cn, http://www.china.org.cn/government/central_government/2008-
10/08/content_16584646.htm; also see COASE & WANG, supra n. 29, at 175. 
208 Id. at 89. The essence of the “reform” was adopting and legalizing market mechanisms, 
and the essence of the “opening-up” was to embrace competition from private business and 
foreign enterprise. It was not a smooth process. Political pressure against the reform never 
ended, due to path-dependent ideological conflicts within the Chinese Communist Party. 
Marketization and foreign trade dramatically increased the wealth disparity between those 
who had access to opportunities and had knowledge of market mechanisms and those who 
were left behind. This situation caused political instability in society. One notable 
consequence was the 1989 Tiananmen Square protests. Even stronger political pressure inside 
the party system developed against the marketization reform after 1989. However, Deng 
Xiaoping, as the core leader of the Chinese Communist Party, insisted that marketization was 
the right direction for China. Deng, in 1992, in order to avoid political pressure in Beijing, 
headed to the southern cities to give a series of speeches to promote marketization policies 
and his visions of a more developed China. Deng noted in his Southern Tour “without reform 
and open policy, it is a dead-end.” The year 1992 and Deng’s Southern Tour marked the 
reconfirmation of the legitimacy of marketization policy. See relevant historical backgrounds 
in COASE & WANG, supra n. 29. XIAO DONGLIAN ( $ ), HARD STEPS: FIVE CHOICES ON 
THE ROAD TO CHINESE SOCIALISM ( ¢ ( ), 211(2013). 
209 For examples see JUSTIN YIFU LIN, DEMYSTIFYING THE CHINESE ECONOMY 3 (2012); 
LARDY, supra n. 108, at 1.  
210 The World Bank, Overview of China, 
http://www.worldbank.org/en/country/china/overview (last visited Apr. 10, 2018). 
211 Id. 
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economies, including the U.S. (USD 56,115.7), the UK (USD 43,929.7), Germany 

(USD 41,178.5), or Japan (USD 34,523.7).212 In 2015, there were still 55 million 

Chinese people living below the poverty line in rural areas.213 

There are different views on how Chinese SOEs have contributed to China’s 

development over the last four decades. One view holds that Chinese SOEs played a 

positive role when China lacked proper market institutions.214 Another view sees 

Chinese SOEs as special interest groups that hinder China’s marketization process.215 

 The debate is still ongoing. I argue that Chinese SOEs and their supporting 

institutions potentially sustain the following two comparative institutional advantages. 

First, compared to other developing countries, including countries that have also 

transitioned from a planned economy, the institutional setting has kindled a group of 

large and globally competitive companies that are headquartered in China.216 In 2003, 

                                                
212 The World Bank, GDP per capita data, 
http://data.worldbank.org/indicator/NY.GDP.PCAP.CD?end=2015&start=1978 (last visited 
Apr. 10, 2018). 
213 The data was as of 2015. The poverty line is per capita rural net income of RMB 2,300 
(about USD 350) per year, in 2010 prices. Overview of China, supra n. 211. 
214 Fan Gang & Nicholas C. Hope, Chapter 16 The Role of State-Owned Enterprises in the 
Chinese Economy, IN US-CHINA ECONOMIC RELATIONS IN THE NEXT TEN YEARS, available 
at http://www.chinausfocus.com/2022/index-page_id=1480.html (last visited Apr. 10, 2018). 
215 HONG SHENG AND NONG ZHAO, CHINA’S STATE-OWNED ENTERPRISES: NATURE, 
PERFORMANCE AND REFORM (World Scientific) (2013). 
216 Andreas Nölke & Arjan Vliegenthart, Enlarging the Varieties of Capitalism: The 
Emergence of Dependent Market Economies in East Central Europe, 61 WORLD POLIT. 670 
(2009). Nölke and Vliegenthart studied four countries in East Central Europe, including the 
Czech Republic, Hungary, Poland, and the Slovak Republic, which are identified as having a 
dependent market economy type of capitalism. Firms in this type of market economy are 
primarily dependent upon foreign capital and foreign-owned banks, and their corporate 
governance is controlled by the headquarters of transnational enterprises. With all of its 
comparative institutional advantages, its main comparative disadvantage is that, since the 
society’s benefits are highly dependent upon externally dominated industries, it fails to lift 



 

 181 

there were only 11 Chinese companies on the Fortune Global 500 companies, and in 

2014, there were 95. Among the 95 companies, 77 were state-owned companies 

(defined as having more than 50% state-share).217  

These companies, through global competition, gain experience in corporate 

management, technology, and business strategies. This may have a spillover effect of 

knowledge in society. Since labor and talent can move freely within a country, 

Chinese companies gained knowledge and confidence from global competition. 

Currently, Chinese non-state owned companies are global leaders in several industries, 

including Alibaba in e-commerce218 and Huawei in telecommunication equipment.219 

This learning process and information sharing has been essential for kindling 

entrepreneurship in China. Without these national pioneers in global competition, it 

could be difficult for people in less-developed countries to gain such experience due 

to many factors, including barriers for people to cross national borders. 

Second, compared to countries where the government gets its public finance 

mainly through taxation, SOEs enabled a stronger public finance system. Beyond 

taxation, SOEs in 2014 contributed approximately 15-16% of their profits to public 

                                                                                                                                      
certain people’s living standards, including those who are not engaged in export-oriented 
industries. Id. at 696.  
217 The ranking provides basic information about a company, including whether it holds more 
than 50% of state-owned shares. Thus, SOEs only include companies with majority state 
shares. Fortune Global 500 Companies 2014, http://fortune.com/global500/2014 (last visited 
Apr. 10, 2018). 
218 Alibaba Group, http://www.alibabagroup.com/en/global/home (last visited Apr. 10, 2018). 
219 Huawei, http://huawei.com (last visited Apr. 10, 2018). 
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finance.220 In 2014, the Ministry of Finance issued an administrative notice regarding 

increasing the percentage of central SOE profit submissions.221 In China, the vast 

majority of education, health care, and infrastructure are publicly financed rather than 

privately financed. Therefore, in order to pay for a large low-income population, a 

strong public finance capacity is critical for the proper functioning of the economy.222  

As noted by Hall and Soskice, “different sets of institutions may exhibit various 

strength and weakness when it comes to supporting different sorts of economic 

activity.”223 SOEs and their supporting institutions also have comparative 

disadvantages. These disadvantages include lower efficiency compared to non-

SOEs224 and corruption due to agency problems.225  

                                                
220 Lou Jiwei: Raising SOEs’ Ratio of Profits Feedback to Public Finance (v ³b¯<

�	 ) T g�5), Xinhua News, http://news.xinhuanet.com/fortune/2015-
09/07/c_128202417.htm (last visited Apr. 10, 2018). 
221 g¦#� �wb¯�A� <o pd�d4y��¥� (Ministry of Finance: 
Notice Regarding Increasing the Ratio of Profits Submission in Central SOEs), effective Apr. 
17, 2014, 
http://www.mof.gov.cn/zhengwuxinxi/caizhengwengao/wg2014/201408wg/201503/t2015032
7_1208378.html. Central SOEs are put into five categories with different ratio requirements, 
ranging from 0% to 25%, in 5% increments. These only affect central SOEs. Local SOEs are 
subject to local government administrative regulations. Again, as noted above, the 
administrative system for SOEs is decentralized in China. 
222 Hu Angang (�®  ), Zhang Xin ( k) & Gao Yuning (¯DC)�State-owned 
Enterprises: Foundation of State’s Public Finance Capacity (<o� ³�«<G g�

-�§ ? )²www.cpcnews.cn, http://theory.people.com.cn/n1/2016/0503/c217905-
28321617.html (last visited Apr. 10, 2018). 
223 JACKSON & DEEG, supra n. 2, at 34. 
224 SHENG & ZHAO, supra note 215, 39. 
225 Xuhui Yang, Analysis of the Reforms in Chinese State-Owned Enterprises: A Principal-
Agent Approach, IN REVOLUTION IN MARKETING: MARKET DRIVING CHANGES 231 (Harlan 
E. Spotts ed., 2015). 
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A country’s comparative institutional advantage is part of its competitive 

advantage in the context of global competition.226 Facing international competition, a 

country is forced to adjust its institutions in order to maintain or develop certain 

competitive advantages that that country perceives as priorities according to its 

particular situation. Such priorities may include firm-level innovation, state-level 

growth, increasing employment, welfare state enhancement, or a balance of all these 

factors. Therefore, the institutions and comparative institutional advantages are 

dynamic. The international institution also contributes to these dynamics, through 

setting norms and rules for international transactions. 

IV. Conclusion 
 

This chapter provided the theoretical foundation for understanding the nature of 

SOEs and their activities, which I refer to as the comparative institutional approach. 

Following the tradition of the VoC approach theory, the comparative institutional 

approach starts with the assumption that SOEs, as with any other firms in any 

economy, are relational, which means they coordinate their interactions with other 

actors through a set of coordinating institutions. Such coordinating institutions 

include the market, the hierarchy within a firm, networks, governmental intervention 

through direct participation or policy guidance, and other potential coordinating 

institutions. The institutional context of a firm, including a SOE, is the sum of the 
                                                
226 “We expect firms to respond with efforts to modify their practices so as to sustain their 
competitive advantage, including comparative advantages.” VARIETIES OF CAPITALISM, 
supra n. 1, at 63. 
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coordinating institution(s) that the firm relies upon in its interactions with other actors. 

Such other actors may include the firm’s investors/contributors/shareholders, other 

firms or the government. This institutional context creates an incentive structure for 

the firms.227 Thus, a study of the particular institutional context that a firm relies upon 

may reveal the incentives of the firm and also its particular activities. 

The second part of this chapter applied the above theoretical foundation to an 

empirical study of Chinese SOEs in comparison to firms in LMEs and CMEs using 

the framework of the VoC approach. There are three main conclusions based upon 

this analysis.  

First, it shows that a criterion based only on ownership structure is not sufficient 

to define the nature of an enterprise or its activities. Multiple spheres of institutional 

constraints can be relevant in defining how an SOE coordinates its daily activities. 

This chapter studied three spheres of institutional contexts affecting Chinese SOEs: 

corporate governance, corporate finance, and inter-firm relations, which determined 

or influenced the activities of Chinese SOEs. This empirical study shows that the 

institutional context in all three spheres may impact the underlying incentive structure 

of SOE activities. 

Second, within each institutional sphere, there could be further differences within 

the institutional context concerning a specific type of SOE and/or a particular type of 

SEO activity. For example, in the corporate governance sphere, Chinese SOEs face 

different institutional contexts when making major business decisions versus non-
                                                
227 DOUGLASS C. NORTH, INSTITUTIONS, INSTITUTIONAL CHANGE AND ECONOMIC 
PERFORMANCE 9 (2nd ed. 1990). 
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major business decisions. In the corporate finance sphere, unlisted and listed SOEs 

face distinct institutional contexts when making major business decisions. Moreover, 

in the sphere of inter-firm relations, SOEs within the same enterprise group exist 

within an institutional context that incentivizes collaborative relationships, while 

SOEs that are not in the same enterprise group exist within an institutional context 

that encourages competitive relationships. The implication of these findings is that we 

need to investigate the specific institutional context a particular type of SOE faces 

when engaging in a specific type of activity, rather than simply looking at an 

aggregation of the entire institutional context of all SOEs. 

And third, SOEs show a potential comparative institutional advantage in 

facilitating certain types of developmental strategies. As noted above, SOEs can be 

used as a venue to generate public finance, which in turn enables the domestic social 

welfare system. Meanwhile, governments support SOEs to be domestically oriented 

firms that are also internationally competitive. One positive externality is the spillover 

effect of knowledge to other domestic firms. This finding on the comparative 

institutional advantage has an implication for policymakers who formulate 

development-centered policies or laws. It is, however, a different question as to 

whether this comparative institutional advantage is legitimate under an existing legal 

regime. To answer this question, one has to start by looking into the policy 

considerations of the legal regime under concern. 
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Chapter IV 

The “Public Body” Issue: An Issue among Varieties of Market Economy 

 

I. Introduction 

Chapter III conveys the idea that firms, no matter state-owned or otherwise, face 

multiple coordinating institutions (market, association, government etc.) in their 

interactions with other actors, including internal and external actors. The difference is 

that, on the aggregated level, the types and the respective ratio of coordinating 

institutions that firms utilize could be different as among varieties of market 

economies. Chapter III analyzed Chinese SOEs as a case study. The inquiry into 

which coordinating institutions are legitimate in a certain legal institution, however, is 

not an issue unique to China. In the series of the WTO disputes on the “public body” 

issue, WTO Members submitted their views as disputing parties or third parties. A 

look at these members’ legal positions and arguments, and their background within 

the domestic political economy context, shows that the “public body” issue is an issue 

among varieties of market economy. This chapter argues that the force underpinning 

the debate is a country’s effort to justify its own institutional arrangements 

surrounding SOEs on the international level and to maintain its perceived domestic 

comparative institutional advantages. Further, this chapter explores the geopolitical 

dimension of the “public body” issue and draws implications for future international 

rulemaking on SOE-related issues. 
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Both Chapters IV and and V are applications of the theoretical and analytical 

framework I proposed in Chapter III. This chapter is an application on the macro-

level of how we understand the “public body” issue debate in the international arena, 

as a political economy phenomenon. It is an elaboration of how the comparative 

institutional approach in Chapter III may be used to tackle issues in international 

policymaking. This analysis contributes to the literature on political economy studies 

regarding comparative capitalism. Specifically, it expands the application of the 

Varieties of Capitalism (VoC) approach in order to analyze the interactions of 

institutions between domestic and international institutions.  

This chapter is structured as follows. Part II describes the legal positions of the 

WTO members who engaged in the “public body” disputes as either disputing parties 

or third parties. It shows that the WTO Members’ views form a trifurcating trend. Part 

III studies the members’ legal positions on the “public body” issue in relation to their 

market economy type under the VoC approach framework. Part III, Section 3.1 shows 

the general correlation between a WTO Member’s legal positions on the “public body” 

and its type of market economy under the VoC approach. Section 3.2 further 

elaborates the cause or determinant for this general correlation and certain deviations. 

Part IV draws implications for understanding the “public body” issue, and potentially 

other SOE-related issues, on the international level. Part V concludes this chapter. 



 

 188 

II. Background:  

Diverging Views on the “Public Body” Debate among WTO Members 

In their report for the landmark case US – AD&CVD (China), circulated on March 

11, 2011, the Appellate Body interpreted the term “public body” to mean an entity 

“that possesses, exercises or is vested with governmental authority.”1 One might 

expect that the Appellate Body’s interpretation of the term “public body” would 

narrow the WTO members’ understanding of the term. However, after the Appellate 

Body’s ruling in this case, disputing parties and third parties in later disputes 

expressed diverging views on the legal interpretation of “public body.” The following 

explains WTO members’ positions in the disputes, US – Carbon Steel (India) and US-

Countervailing Measures (China).  

2.1 US — Countervailing Measures (China), DS437 

In the Panel report of US-Countervailing Measures (China), circulated on July 14, 

2014, the Panel ruled on the “public body” issue on both the as applied and as such 

claims.2 In the dispute, the United States argued that “public body” was “an entity that 

                                                
1 Appellate Body Report, United States — Definitive Anti-Dumping and Countervailing 
Duties on Certain Products from China, ¶ 317, WT/DS379/AB/R (Mar. 11, 2011) 
[hereinafter AB Report, US – AD&CVD (China)]. 
2 On the as applied claim, the Panel stated “[i]n light of the foregoing considerations, the 
Panel finds that in the 12 countervailing duty investigations challenged by China the United 
States acted inconsistently with Article 1.1(a)(1) of the SCM Agreement when the USDOC 
found that SOEs were public bodies based solely on the grounds that these enterprises were 
(majority) owned, or otherwise controlled, by the Government of China.” Panel Report, 
United States — Countervailing Duty Measures on Certain Products from China, ¶ 7.75, 
WT/DS437/R (Jul. 14, 2014) [hereinafter Panel Report, US –Countervailing Measures 
(China)]. 

On the as such claim, the Panel held that “[I]n conclusion, based on the above 
considerations and given the Panel's finding regarding the correct interpretation of the term 
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is controlled by the government such that the government can use that entity’s 

resources as its own.”3 China contended that “being vested with, and exercising, 

authority to perform governmental functions is the core feature that defines a public 

body.”4 It was clear that both parties attempted to align the Appellate Body’s 

interpretation with their initial positions in US – AD&CVD (China). 

As third-party participants, Australia and the European Union (E.U.) challenged 

the Appellate Body’s approach to the “public issue” in US – AD&CVD (China). 

Australia submitted that the element of “vested with” was inappropriate, stating that 

Australia does not support a view that an entity must be vested with 
governmental authority in order to be regarded as public body because 
public bodies have such authority without being vested with it, while the 
notion of “being vested with” could also transpose artificially to the public 
body determination the test for “entrustment and direction”.5 

The E.U. argued that the Appellate Body’s interpretation of “public body” should 

be further clarified. In particular, it suggested that there should be a “specific link” 

between the “conduct” in question and the government. The E.U. emphasized the 

relevance of the “conduct in question” rather than the entity in general. In its 

submission, it argued that 

                                                                                                                                      
‘public body’, we find that the ‘policy’ articulated in Kitchen Shelving is also inconsistent on 
an "as such" basis to the extent it leads the USDOC to act inconsistently with Article 
1.1(a)(1) of the SCM Agreement by using the government-majority ownership/control as the 
basis on which an entity can be a public body contrary to the Appellate Body's finding in US 
– Anti-Dumping and Countervailing Duties (China) that ownership of an entity by a 
government, in itself, is not sufficient to establish that an entity is a public body.” Id. ¶ 7.128. 
3 Id. ¶ 7.39. 
4 Id. ¶ 7.35. 
5 Id. ¶ 7.50. 
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while that the AB reports in [US – AD&CVD (China)] is part of the WTO 
acquis, it does not provide a definitive interpretation of the term “public 
body” and can be the subject of further, complementary, clarification in 
subsequent AB reports. [...] the right test for determining if an entity is a 
public body is one that focuses on a more specific link between the conduct 
in question and the government, that is [...] the use by a government of its 
resources, or resources it controls.6 
 

Korea, Norway and Saudi Arabia expressed supportive views of the Appellate 

Body’s interpretation of “public body,”7 while Brazil attempted to further narrow 

down its scope. In US – AD&CVD (China), Brazil did not express its own view on 

the meaning of the term “public body” but stated that the Panel’s interpretation in that 

dispute “impermissibly expand[ed] the scope of the disciplines beyond what WTO 

members agreed to in the SCM Agreement.”8 In US – Countervailing Measures 

(China), Brazil argued that “exercising of lawful authority” is a necessary element to 

the definition of “public body,” and that “[o]nly when a body is considered to be 

vested with typical governmental functions and exercise the authority inherent to such 

functions, may it be classified as public body.”9 Brazil’s proposal equated the concept 

of governmental authority to the concept of governmental function, and further 

qualified governmental function in terms such as “to be vested” and “typical.” 

Brazil’s legal position was in direct contrast to Australia’s, which explicitly 

opposed the “to be vested” element. Brazil’s and Australia’s legal positions became 

                                                
6 Id. ¶ 7.53. 
7 See examples of Korea, Norway, and Saudi Arabia. Id. ¶ 7.56-7.58. 
8 AB Report, US – AD&CVD (China), ¶ 240. 
9 Panel Report, US-Countervailing Measures (China), ¶ 7.51. 
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further polarized in this dispute, comparing with the situation in in US – AD&CVD 

(China). 

Japan, instead of wrestling with control-based or function-based concepts, 

focused on the “public policy goals” of an entity. Japan suggested “financial backing 

or guarantee” as evidences to indicate an entity’s intent to advance public policy 

goals. Japan stated that:  

a public body may be an entity which enjoys some form of financial backing 
or guarantee from the government. This underlying financial backing or 
guarantee could indicate, under the relevant circumstances, that the entity in 
question is not seeking its own interest or profits; rather, it advances public 
policy goals even if it accumulates losses. 10  

2.2 US – Carbon Steel (India), DS 436 

In US – Carbon Steel (India), the disputing parties were India and the United 

States. Both proposed alternatives to the Appellate Body’s interpretation of “public 

body”. The United States argued, “When interpreted according to the customary rules 

of treaty interpretation of public international law pursuant to Article 3.2 of the DSU, 

the term ‘public body’ means an entity that is controlled by the government such that 

the government can use that entity’s resource as its own.”11 This echoed the U.S. 

position in US – Countervailing Measures (China). As noted in Chapter II,12 these 

two disputes were concurrent during the panel and appeal proceedings. The U.S. 

                                                
10 Id. ¶ 7.55. 
11 Panel Report, United States — Countervailing Measures on Certain Hot-Rolled Carbon 
Steel Flat Products from India, ¶ 7.71, WT/DS436/R (Jul. 14, 2014) [hereinafter Panel 
Report, US – Carbon Steel (India)]. 
12 Chapter II, footnote 82.  
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interpretation is an alternative to, rather than a clarification of the Appellate Body’s 

“public body” interpretation in US – AD&CVD (China). Under the U.S. interpretation, 

the scope of government control is not limited to the control of an entity’s 

management or decision-making processes, but rather encompasses the control of all 

the “resource.” This means that the mere fact that the state is a shareholder is 

sufficient to establish the company as a “public body.” 

India argued that a “public body” is an entity with the “power to regulate, control, 

or supervise individuals, or other wise restrain conduct of others.”13 India suggested 

two essential criteria in establishing a “public body,” namely the carrying out of 

governmental functions, and the exercise of governmental power or authority.14 In US 

– AD&CVD (China), India argued that “the degree of government ownership is not, 

in itself, sufficient to consider an entity to be a public body.”15 In this dispute, India’s 

position focused on the concept of governmental function, and further narrowed it 

down to the “power to regulate, control or supervise individuals”. India’s legal 

position, in fact, confined to a great extent the scope of the Appellate Body’s 

interpretation of “public body”.  

                                                
13 Appellate Body Report, United States — Countervailing Measures on Certain Hot-Rolled 
Carbon Steel Flat Products from India, ¶ 4.17, WT/DS436/AB/R (Dec. 8, 2014) [hereinafter 
AB Report, US – Carbon Steel (India)]. 
14 Panel Report, U.S. – Carbon Steel (India), ¶ 7.67. 
15 AB Report, US – AD&CVD (China), ¶ 254. 
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In the dispute, the Appellate Body rejected the both interpretations, 16 noting that 

without cogent reasons, the acquis established by their rulings and recommendations 

should be respected in later disputes.17  

Australia supported the Appellate Body’s interpretation, stating that “a public 

body is an entity that possesses, exercises or is vested with governmental authority, 

which is to be determined on a case-by-case basis having regard to all the relevant 

facts, which may point in different directions.”18 This is in contrast with Australia’s 

argument in US-Countervailing Measures (China), in which Australia challenged the 

Appellate Body’s interpretation of “public body.” In the following analysis, I refer to 

Australia’s view in US-Countervailing Measures (China) as its legal position after US 

– AD&CVD (China). It should be noted, nevertheless, that Australia’s positions on 

the “public body” interpretations were not consistent in the two subsequent disputes. 

In this dispute, the E.U. stated “the Appellate Body Report in [US – AD&CVD 

(China)] had to be unconditionally accepted by the parties to that dispute and is now 

                                                
16 In rejecting the India’s interpretation, the AB stated that “[a]lthough certain entities that are 
found to constitute public bodies may possess the power to regulate, we do not see why an 
entity would necessarily have to possess this characteristic in order to be found to be vested 
with governmental authority or exercising a governmental function and therefore to constitute 
a public body.” AB Report, U.S. – Carbon Steel (India), ¶ 4.17. 

In rejecting the U.S. interpretation, the AB stated that “we note that the terminology 
advocated by the United States – ‘a public body may also include an entity controlled by the 
government ... such that the government may use the entity's resources as its own’– is 
difficult to reconcile with that used by the Appellate Body in US – Anti-Dumping and 
Countervailing Duties (China).” Id. ¶ 4.19. 
17 The Appellate Body cited its previous reports, including Appellate Body Report, United 
States – Final Anti-Dumping Measures on Stainless Steel from Mexico), ¶160, WTO Doc. 
WT/DS344/AB/R (Apr. 30, 2008), and Appellate Body Report, United States – Continued 
Existence and Application of Zeroing Methodology, ¶ 362, WT/DS350/AB/R (Feb.4, 2009). 
18 Panel Report, U.S. – Carbon Steel (India), ¶ 7.74. 
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part of the acquis of the WTO dispute settlement system.”19 The E.U. explained that, 

through its approach, the Appellate Body “sought a balance between the U.S. 

approach, with its emphasis on ownership and control in general terms and China's 

approach, with its emphasis on governmental authority and function.”20 Similar to 

Australia, the E.U. expressed a more supportive view of the Appellate Body’s  

“public body” interpretation than in the concurrent dispute between the U.S. and 

China. Given that the E.U. arguments in US-Countervailing Measures (China) are 

more substantive, I refer to its legal position in this dispute in my analysis. 

Saudi Arabia stated that “the government's delegation of authority, not its 

ownership or control, thus dictates the entity's status as a public body.”21 This 

proposal emphasized the element of “delegation” of authority, which is comparatively 

narrower than the Appellate Body’s “public body” interpretation, as the latter does 

not require the element of government’s delegation. In practice, “delegation” element 

requires either proof of legislation or administrative authorization procedures, and 

thus, tends to narrow the scope of application for SOEs. 

2.3 WTO Members’ Views Diverging into Three Groups 

A review of the disputing parties and third-party participants’ views show that 

WTO Members’ views on the interpretation of “public body” diverged into three 

groups. The first group consists of Argentina, Canada, Australia and Mexico and the 

United States, who generally support a governmental control-based interpretation of 
                                                
19 Id. ¶ 7.77. 
20 Id. ¶ 7.77. 
21 Id.¶ 7.78. 
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the term “public body.” This interpretation’s policy implication is that it can easily 

capture most, if not all, SOEs as long as the state has majority or controlling shares in 

the enterprises.  

The second group includes China, Korea, Norway, Saudi Arabia, Brazil and India 

who support a governmental function-based interpretation of the term “public body.”  

Compared to the governmental control-based interpretation, the governmental 

function-based interpretation appears to demand a higher threshold in establishing 

“public body.” In these disputes, the WTO Members perceived that the governmental 

control-based interpretation was a broader approach than the governmental function-

based interpretation. As shown their statements, disputing parties and third-party 

participants believed that the control-based interpretation provides more policy space 

for the importing countries to impose countervailing duties against foreign imports 

that may contain input produced by SOEs. However, the governmental function-

based interpretation, which requires an entity to possess governmental function, is 

believed to be a narrower interpretation and have a limited scope of application in the 

case of SOEs.  

As I noted in Chapter I however, the exact scopes the of the governmental control 

and the governmental function approaches not only depend on the substantive 

standard of interpreting “public body,” but also hinge on the specific evidentiary 

standards. In fact, the governmental control approach, if combined with a higher 

evidentiary standard, could be narrower in its application than the governmental 
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function approach with a low evidentiary standard. 22  In other words, one needs to 

substantialize concepts of “control” or “function” by evidentiary standards before 

determining which approach is really broader or narrower.  

The third group mainly includes the E.U. and Japan. The two countries’ legal 

positions are distinct, but the commonality is that their interpretations of “public body” 

are not purely control-based or function-based. The E.U. and Japan both hold the 

position that governmental control element is relevant, but not sufficient, and that the 

governmental function test is not an appropriate alternative.  

Specifically, as noted above, in US – Countervailing Measures (China), the E.U. 

suggested that a “special link” between the conduct in question and the government 

must be established. Japan proposed that “financial backing or guarantee from the 

government” to the entity was a relevant factor. Conceptually, their approaches are 

more stringent and thus narrower than the governmental control-based interpretation. 

That is because, in addition to the general governmental control over an entity, they 

suggest considering other elements and perspectives. Regarding the policy 

implications of their interpretations, it requires further clarification of specific 

evidentiary standards. I refer to the third group’s legal position as governmental 

control plus. 

                                                
22 See my analysis in Chapter I, Part III.  
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III. A Study of WTO Members’ Positions on the “Public Body” Issue  

under the VoC Approach Framework 

This section addresses WTO Members’ legal positions in relation to their 

respective types of market economy under the VoC approach framework elaborated 

in Chapter III. 

3.1 A General Correlation and Exceptions 

Hall and Soskice analyzed two ideal types of market economy under the VoC 

approach, namely the Liberal Market Economies (LMEs) and the Coordinated Market 

Economies (CMEs). As I noted in Chapter III, Hall and Soskice saw these two ideals 

types as the “poles of a spectrum” through which many nations can be arrayed.23  

Scholars following the VoC approach studied the state-guidance or intervention as 

a distinctive coordinating institution and suggested that in some economies, in 

addition to market mechanisms, firms resort to state guidance in their interaction with 

other actors. These market economies, in which firms rely on state guidance as a 

coordinating institution significantly more often than the situations in LMEs and 

CMEs, form a new variety of market economy. Scholars refer to these economies as 

“state-led market economy”24 or “state-permeated market economy”25 under the VoC 

                                                
23 PETER A. HALL & DAVID SOSKICE, VARIETIES OF CAPITALISM: THE INSTITUTIONAL 
FOUNDATIONS OF COMPARATIVE ADVANTAGE, 8 (1st ed. 2001).  
24 Bizberg characterized Brazil as a state led/inward oriented capitalism. Ilan Bizberg, Types 
of Capitalism in Latin America, REV. INTERV. ECONOMIQUES PAP. POLIT. ECON (2014). 
25 Nölke grouped Brazil, Russia, India and China as a type of state-permeated market 
economy. Andreas Nölke, A “BRIC”Variety of Capitalism and Social Inequality: The Case 
of Brazil, 4 REV. ESTUD. EPESQUI. SOBRE AMÉRICAS 1 (2010). 
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approach framework. In the following analysis, I refer to this ideal type of market 

economy as state-guided market economy, or SME.  

In SMEs, the government’s role as a coordinator of economic activity is 

considered more interventionist than that of LMEs or CMEs. In other words, firms in 

SMEs rely more often on governmental guidance as a type of coordinating institution 

than firms in LMEs or CMEs. As to the specific ways that governmental guidance 

coordinates certain aspects of the economic activity, there is heterogeneity as among 

LMEs, CMEs and SMEs, as well as within the SMEs.  

Table 4.1 juxtaposes WTO Members’ legal positions on the interpretation of 

“public body” and their respective market economy types (LME, CME, SME or other 

types) under the VoC approach framework.  
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Legal Position: 
the key criterion in 

defining “public body” 
WTO Member State 

Type of Market Economy under 
VoC Approach 

Governmental Control  
 

The United States LME26 
Canada LME27 

Australia LME28 

Argentina 
Unclearly defined subset of 

Hierarchical Market Economies 29 
(Distinguished from Brazil) 

Governmental 
Function  

 

China SME30 

Brazil 
SME/State-led Hierarchical Market 

Economy31 
India SME32 

Norway CME33  

                                                
26 VARIETIES OF CAPITALISM, supra note 23 at 59. 
27 Id.  
28 Id.  
29 Schneider in his article identified Latin America economies as Hierarchical Market 
Economies by four core features: “diversified business groups, multinational corporations, 
low-skilled labour, and atomistic labour relations.” Ben R. Schneider, Hierarchical Market 
Economies and Varieites of Capitalism in Latin America, 41 CAMB. UNIV. PRESS 553, 553 
(2009). Other scholars argue that there should be more finely made categories since there is 
strong diversity within Latin American economies. Bizberg distinguished at least three 
variations of capitalism within the Latin America economies: (1) State led/inward oriented 
capitalism, for example Brazil; (2) State has subsidiary role, for example Chilean Economy; 
and (3) Disarticulated one, or international sub-contracting capitalism where the articulation 
of productive structure occurs due to external pressure, for example Mexico and Argentina. 
Bizberg, supra note 24. Aguirre argued that Argentina has not yet formed strong institutional 
complementarity to form a clear type of variety capitalism. Julio Aguirre, ARGENTINIAN 
VARIETY OF CAPITALISM IN COMPARATIVE PERSPECTIVE, 
https://www.academia.edu/11978416/Argentinian_Variety_of_Capitalism_in_Comparative_
Perspective (last visited Oct. 11, 2016).  
30 Nölke, supra note 25. 
31 Bizberg, supra note 24. 
32 Nölke, supra note 25. 
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Korea 
Plutocratic State-led Market 

Economy34 

Saudi Arabia SME35 

Government Control + 
Approach 

 

EU 

Heterogeneous among EU States, for 
examples: Germany – CME; Britain – 

LME; France – “State-influenced 
Economy”36; 

Japan CME37 

Turkey Unclearly defined38 

Table 4.1 WTO Member States’ Legal Positions and Types of Market Economies 

                                                                                                                                      
33 VARIETIES OF CAPITALISM, supra note 23 at 59.  
34 South Korea represented distinctive characteristics from the LME and CME even after 
developments towards the Anglo-Saxon LME model. Witt and Redding called Korea 
represents a Plutocratic State-led Capitalism – with significant role of large family-led 
conglomerates or chaebol and state-owned banks. Michael A. Witt & Gordon Redding, Asian 
business systems: institutional comparison, clusters and implications for Varieties of 
Capitalism and business systems theory, 11 SOCIO-ECON. REV. 265–300 (2013). 
35 There has not yet study labeling Saudi Arabia as SME. However, in many studies, Saudi 
Arabia was listed together with China, Brazil, Russian and India as new state-capitalism 
economies. I thus label it under the SME category. Nevertheless, there should be further 
studies to make more precise identification of Saudi Arabia’s economy. 
36 In Hall and Soskice, France was defined as in an “ambiguous position” for its entrepreneurs 
pursue corporate strategies through looking into help from the state rather than the market as 
in LMEs, or associations in CMEs. Schmidt in his article used the term state-influenced 
economies to describe France and also Italy and Spain. Vivien A. Schmidt, What Happened 
to the State-Influenced Market Economies (SMEs)? France, Italy, and Spain Confront the 
Crisis as the Good, the Bad, and the Ugly,  in THE CONSEQUENCES OF THE GLOBAL 
FINANCIAL CRISIS (2012). 
37 VARIETIES OF CAPITALISM, supra note 23 at 59. 
38 Hall and Soskice labeled Turkey as “ambiguous positions”. Tulun and Öktem in their 
conference paper suggested that Turkey is not a liberal (too much state), nor coordinated (not 
enough inter-firm coordination), nor state-led (does not aim to be), nor dependent (too strong 
domestic bourgeoisie) market economy. Its economy is marked by “uncertainty” of states’ 
actions and the VoC approach which is grounded on rational choice institutionalism does not 
capture the kind of state actions in Turkey. Teoman Ertugrul Tulun & Kerem Öktem, 
Uncertainty - Turkey and the Varieties of Capitalism,  in THE STATE, ECONOMIC 
INSTITUTIONS AND ECONOMIC GROWTH (2012), 
https://ecpr.eu/Events/PaperDetails.aspx?PaperID=362&EventID=4. 
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Table 4.1 shows a correlation between the category of a country’s market 

economy and its legal position. LME countries offer a governmental-control based 

interpretation of “public body,” while SME countries support a governmental-

function based interpretation. The countries that I categorize as belonging to a 

governmental control plus group are either CMEs or combinations of LMEs and 

CMEs.  

Some cases deviate from this general statement. For examples, Norway, a 

believed CME, supported the governmental function-based interpretation of “public 

body.” Argentina and Turkey were not typical LMEs, but argued for a governmental 

control-based interpretation of “public body.” 

 This is because the labeling of LME, CME or SME is based on a study on an 

aggregated level of the coordinating institutions in all the institutional spheres of all 

the firms in an economy, while the particular “public body” issue only concerns the 

institutional context of state-owned enterprises. The domestic institutional setting of 

SOEs is one important element in distinguishing SMEs, LMEs, and CMEs, but it is 

not the only relevant factor. A closer look at these countries’ SOEs and their 

supporting institutions can provide a more precise understanding of why a WTO 

Member supports a particular legal position. 

3.2 WTO Members’ Domestic Institutional Context concerning SOEs 

In Form 4.1, the LMEs, namely the U.S., Canada and Australia have proposed 

and continuously argued for the governmental control-based interpretation of “public 

body”. The U.S., as a disputing party in all three relevant WTO disputes, has 



 

 202 

consistently advanced its arguments supporting a governmental control-based 

interpretation.39 Canada, as a third participant in all three disputes supported a 

governmental control approach.40 Australia, as a third party supported the 

governmental control-based interpretation and opposed the governmental function-

based interpretation proposed by China.41 Argentina as a third party supported the 

governmental control-based interpretation of “public body” in US – AD&CVD 

(China), but did not submit statements of its legal position in the two subsequent 

disputes.42  

One important implication of the VoC approach is that in forming their stance 

towards new regulatory initiatives on a global level, states will make their judgments 

of whether an initiative is likely to sustain or undermine the comparative institutional 

advantage of its own nation’s economy.43 The LMEs perceive that a market-based 

coordinating system, with the minimal possible intervention of other coordinating 

institutions, maintains the vitality and institutional comparative advantages of LMEs. 

Thus, LMEs would support an international regulation initiative that disciplines the 

development of state-owned economies to the greatest extent. 

                                                
39 U.S. legal positions: AB Report, US – AD&CVD (China) ¶ 128, Panel Report, US-
Countervailing Measures (China) ¶ 7.39, and AB report, US – Carbon Steel (India) ¶ 7.71.  
40 Canada’s legal positions: AB Report, US – AD&CVD (China) ¶ 243; Panel Report, US-
Countervailing Measures (China) ¶ 7.52, and AB Report, US – Carbon Steel (India) ¶ 7.75. 
41 Australia’s legal positions: AB Report, US – AD&CVD (China) ¶ 236; Panel Report, US-
Countervailing Measures (China) ¶ 7.50, and AB Report, US – Carbon Steel (India), ¶ 7.74.  
42 Argentina’s legal position: AB Report, US – AD&CVD (China), ¶ 234. 
43 VARIETIES OF CAPITALISM, supra note 23 at 52. 
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It should be noted that, even in LMEs, SOEs perform important public policy 

functions. For example in the United States, there are federal and state government 

corporations. A study by the Congressional Research Service (CRS) in 2011 defined 

federal government corporations as “an agency of the federal government, established 

by Congress to perform a public purpose, which provides a market-oriented product 

or service and is intended to produce revenue that meets or approximates its 

expenditures.”44 This report listed 17 federal government corporations under its 

definitions, which include Export-Import Bank, Commodity Credit Corporation, 

Federal Financing Bank, National Railroad Passenger Corporation (AMTRAK), and 

the U.S. Postal Service.45 Besides the federal governmental corporations, there are 

also state-charted and owned corporations, such as the North Dakota Mill and 

Elevator.46 In mid-1990s, there were studies on the corporate governance of U.S. 

government corporations.47 

Besides the government corporations, in the United States there are also 

government-sponsored enterprises. A CRS report in 2007 defined these as 

“organizations fall between the categories of private sector and governmental 

entities”, “quasi-governmental organization” and “instrumentalities, not agencies, of 
                                                
44 KEVIN R. KOSAR, FEDERAL GOVERNMENT CORPORATIONS: AN OVERVIEW 2 (2011). 
45 Id. at 15. 
46 The North Dakota Mill and Elevator is the only state-owned milling facility in the United 
States. On its website, it states that “The North Dakota Mill receives no funds or financial 
assistance from the State of North Dakota to subsidize the milling operations.” North Dakota 
Mill History, https://www.ndmill.com/index.cfm/about/about-us/ (last visited Feb. 1, 2018). 
47 A. Michael Froomkin, Reinventing the Government Corporation, 1995 UNIV. ILL. LAW 
REV. 543 (1995); Anne M. Khademian, Reinventing a Government Corporation: 
Professional Priorities and a Clear Bottom Line, 55 PUBLIC ADM. REV. 17–28 (1995). 
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the United States”.48 There were seven government-sponsored enterprises, and among 

them were the Federal National Mortgage Association (Fannie Mae), the Federal 

Home Loan Mortgage Corporation (Freddie Mac), and Federal Agricultural Mortgage 

Corporation (Farmer Mac).49 Both the government corporations and government-

sponsored enterprises fall within the definition of SOEs stated at the beginning of this 

dissertation. 

For LMEs, though these government corporations or government-sponsored 

enterprises perform certain public or private functions, they are arguably not the most 

important institutional designs for LMEs’ comparative institutional advantages.50 

This explains why on the international level, LME countries, like the United States, 

tend to support more stringent rules on SOEs-type of entities even though they have 

SOEs domestically as well. 

Conversely, regarding SMEs, China, Brazil and India supported the governmental 

function-based interpretation of “public body,” which was perceived as narrower than 

the governmental control-based interpretation. China, Brazil, and India are often cited 

as cases of state capitalism or SMEs.51 These countries share a commonality in that 

their SOEs had a legacy and still play an important role in their countries’ economic 

                                                
48 There are at least four characteristics of government-sponsored enterprises: “(1) private 
sector ownership, (2) limited competition, (3) activities limited by congressional charter, and 
(4) chartered privileges that create an inferred federal guarantee of obligations.” KEVIN R. 
KOSAR, GOVERNMENT-SPONSORED ENTERPRISES (GSES): AN INSTITUTIONAL OVERVIEW 1 
(2007). 
49 Id. at 3. 
50 VARIETIES OF CAPITALISM, supra note 23 at 36. 
51 Nölke, supra note 25. See my elaborations in Chapter III, Section 3.3. 
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development.52 The case study on Chinese SOEs in Chapter III showed how Chinese 

SOEs have engaged in the Chinese economic development for forty years. In “public 

body” issue disputes, SMEs defended the legitimacy of the institutional settings 

surrounding their domestic SOEs. These countries’ policymakers may either have 

perceived that such institutional settings provided them the comparative institutional 

advantage53 or considered such institutional settings legitimate path-dependency 

results of institutional change.54 

Korea,55 Saudi Arabia,56 and Norway57 also supported either the governmental 

function-based interpretation or the Appellate Body’s interpretation of “public body,” 

which required the proof of the governmental function element. In these economies, 

SOEs play significant roles. Scholars characterized Korea as a plutocratic state-led 

                                                
52 See a study of the state capitalism in Brazil in ALDO MUSACCHIO & SERGIO G. LAZZARINI, 
REINVENTING STATE CAPITALISM: LEVIATHAN BUSINESS, BRAZIL AND BEYOND (2014). See 
a comparative study of the state capitalism in China and in India in THE POLITICAL 
ECONOMY OF STATE-OWNED ENTERPRISES IN CHINA AND INDIA, (Xu Yi-chong ed., 2012). 
53 For example, Chinese policy makers might believe the SOEs have enhanced the public 
finance and in consequent provided stronger capacity of the government to achieve social and 
distributive goals in comparison to other type of market economies. See my elaborations in 
Chapter III, Section 3.3.2. 
54 Massachio and Lazzarini provided a path-dependence view on today’s SOEs in Brazil and 
other countries. They described the state-as-minority-shareholders SOEs in Brazil as a result 
of incremental institutional change. MUSACCHIO AND LAZZARINI, supra note 52 at 68.  

See the theory on institutional change, DOUGLASS C. NORTH, INSTITUTIONS, 
INSTITUTIONAL CHANGE, AND ECONOMIC PERFORMANCE 73 (2nd ed. 1990). 
55 Korea’s legal position: Panel Report, US-Countervailing Measures (China), ¶ 7.56. 
56 Saudi Arabia’s legal positions: AB Report, US – AD&CVD (China), ¶ 265; Panel Report, 
US-Countervailing Measures (China) ¶ 7.58; and AB Report, US – Carbon Steel (India), ¶ 
7.78. 
57 Norway’s legal position: Panel Report, US-Countervailing Measures (China), ¶ 7.57. 
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market economy following the VoC approach analysis.58 It is marked by the 

significant role of family-led conglomerates, or chaebol, and state-owned banks.59 

Korea records a volume of SOEs assets equivalent to 48% of the country’s Gross 

National Income (GNI).60 Saudi Arabian Oil Company, Aramco for short, is the 

world’s largest state-owned oil company at value around $ 2 trillion. 61  

Norway is a CME in the literature of VoC approach literature.62 However, OECD 

research shows that SOEs play significant roles in the Norwegian economy. 63  A 

2013 report by The Economist shows that the Norwegian state is embracing state 

capitalism. 64 The Norwegian state owns Statoil, the largest oil company in the region, 

Telenor, the biggest telephone operator, Norsk Hydro, its biggest aluminum producer, 

Yara, its biggest fertilizer maker, and also DnBNor, its biggest bank.65 Moreover, the 

                                                
58 See Witt, supra note 34.  
59 Id. 
60 PRZEMYSLAW KOWALSKI, MAX BÜGE & MONIKA SZTAJEROWSKA, STATE-OWNED 
ENTERPRISES: TRADE EFFECTS AND POLICY IMPLICATIONS 21 (2013), available at 
http://www.oecd-ilibrary.org/trade/state-owned-enterprises_5k4869ckqk7l-en. 
61 Alanna Petroff, SAUDI ARAMCO: THE WORLD’S BIGGEST OIL COMPANY IN 7 CRAZY 
NUMBERS CNNMONEY (2016), http://money.cnn.com/2016/05/10/news/companies/saudi-
arabia-aramco-oil-ipo/index.html (last visited Oct 12, 2016). 
62 VARIETIES OF CAPITALISM, supra note 23 at 19. 
63 An 2013 OECD study shows that Norway has the highest “country SOEs shares” among all 
OECD countries, and also ranks number nine among all countries in that study. The eight 
countries before Norway are China, United Arab Emirates, Russia, Indonesia, Malaysia, 
Saudi Arabia, India and Brazil. “Country SOEs shares” are computed as equally weighted 
averages of SOE shares of sales, assets and market values among each country’s top ten 
companies. KOWALSKI, BÜGE, AND SZTAJEROWSKA, supra note 60. 
64 The Rich Cousin, THE ECONOMIST (2013), available at 
http://www.economist.com/news/special-report/21570842-oil-makes-norway-different-rest-
region-only-up-point-rich (last visited Oct 12, 2016). 
65 Id. 
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Norwegian state started investing shares in private companies before China did. In the 

words of Torger Reve, a Norwegian economist, “we invented the Chinese way of 

doing things before the Chinese.”66  

Policymakers in Korea, Saudi Arabia and Norway, defended what they perceived 

as the interests of their domestic SOEs. Therefore, although these countries may not 

fall squarely under the SME label, they share the same interests regarding the 

comparative institutional advantage provided by their domestic SOEs and 

surrounding institutions. 

Japan, the E.U., and Turkey are in the third group. In two disputes, Turkey 

supported a governmental control-based interpretation, but meanwhile suggested that 

ownership was the main, though not necessarily exclusive, indicator of control.67 

Under the VoC approach framework, Turkey’s market type is unclear, 68 thus it is 

uncertain whether there is any relationship between Turkey’s legal position on the 

“public body” issue and its institutional comparative advantage. 

The European Union is a complex case study due to the heterogeneity of its 

member states’ economic types. For example, Germany is a typical case of CME, 

while Britain (all disputes occurred before Britain initiated the “Brexit” procedure in 

which Britain requested to leave the E.U.) is an example of LME, and France was 

considered as state-influenced economy. France is not a CME or LME due to its 

                                                
66 Id. 
67 Turkey’s legal positions: AB Report, US – AD&CVD (China), ¶ 268; Panel Report, US-
Countervailing Measures (China), ¶ 7.59. 
68 Tulun and Öktem, supra note 38. 
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reliance on state authority for coordination in the market.69 An OECD study shows 

that, among the E.U. countries, there are significant differences in the sizes and roles 

of SOEs.70 

A review of the European Union’s positions shows the complexity and even 

contradictions, of its considerations. In US – AD&CVD (China), in contrast with the 

United States and Canada, the European Union argued “ownership or control is not 

necessarily dispositive.”71 On China’s governmental function-based interpretation, 

the European Union suggested that “China could have submitted to the USDOC 

evidence indicating the role of the market and the absence of government 

interference” and argued that China’s governmental function-based interpretation was 

too “rigid” and would place “a whole category of government-controlled entities 

outside the scope of the definition of public body.”72 Then in US – Countervailing 

Measures (China), the European Union challenged the Appellate Body’s 

interpretation of “public body,” arguing that the test for determining if an entity is a 

public body is “one that focuses on a more specific link between the conduct in 

question and the government, that is [...] the use by a government of its resources, or 

resources it controls.”73 The European Union suggested to the USDOC that it should 

                                                
69 Schmidt, supra note 36. 
70 Scale and Scope of State-owned Enterprises in OECD Countries, in OECD, CORPORATE 
GOVERNANCE OF STATE-OWNED ENTERPRISE: A SURVEY OF OECD COUNTRIES 24 (2005), 
available at http://www.oecd-ilibrary.org/governance/corporate-governance-of-state-owned-
enterprises_9789264009431-en. 
71 See in US – AD&CVD (China) AB Report, ¶ 246.  
72 AB Report, US – AD&CVD (China), ¶ 248. 
73 Panel Report, US-Countervailing Measures (China), ¶ 7.53 
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have asked for information other than general ownership or control.74 However, in the 

US – Carbon Steel (India), the European Union defended the Appellate Body’s 

interpretation of “public body,” suggesting that, without cogent reasons, the Appellate 

Body’s interpretation has formed acquis of WTO jurisprudence and should thus not 

be overruled. 75 The European Union’s positions were not consistent in these disputes, 

which indicates a dynamic balance of interests among the E.U. countries in different 

disputes. 

Japan is a CME under the VoC approach analysis.76 In US – AD&CVD (China), 

Japan explicitly supported the governmental control approach. However in the latter 

two disputes, Japan proposed additional criteria. As noted in the previous Part II, 

Japan suggested that investigation authority should examine whether an entity 

“enjoys some form of financial backing or guarantee from the government.”77 Japan 

stated that such “underlying financial backing or guarantee could indicate, under the 

relevant circumstances, that the entity in question is not seeking its own interest or 

profits; rather, it advances public policy goals even if it accumulates losses.” This 

statement suggests two kinds of evidences, (a) financial backing or guarantee from 

the government, and (b) that the entity accumulates losses. This evidence creates a 

presumption that the entity is pursuing only public policy goals. In other words, such 

an approach would deem an entity as a private body as long as it does not accumulate 

                                                
74 Id. 
75 AB Report, US – Carbon Steel (India), ¶ 7.77. 
76 VARIETIES OF CAPITALISM, supra note 23 at 58. 
77 Panel Report, US-Countervailing Measures (China), ¶ 7.55. 
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loss or enjoy any government financial backing. This is a much narrower approach 

than the government control approach. Under Japan’s “financial-backing” approach, 

SOEs with a profit-making record would not be regarded belonging to the category of 

“public body”.  

Japan’s taking this legal position is because one SOE, japan Post Holdings, has 

played a significant role in the Japanese economy. Japan Post Holdings was a wholly 

state-owned enterprise before its initial public offering (IPO) in 2015 when the state 

sold 11 percent of the shares in the holding company and its two financial units, Japan 

Post Bank and Japan Post Insurance. 78 This IPO raised $12 billion and was the 

largest worldwide in 2015.79 Japan Post Holdings ranked thirteenth on the Fortune 

Global 500 list in 2013. The Japanese government clearly has taken these Japan 

Post’s interests into consideration when forming global policy and rules.80 For the 

Japanese government, more policy room is required since it is not yet clear whether 

there will be a full privatization of the Japan Post Holdings in the near future.81 

                                                
78 Japan Post’s Murky Privatization, THE JAPAN TIMES (2015), available at 
http://www.japantimes.co.jp/opinion/2015/10/30/editorials/japan-posts-murky-privatization/ 
(last visited Oct. 14, 2016). 
79 What You Need to Know About This Year’s Biggest IPO, FORTUNE (2015), available at 
http://fortune.com/2015/10/30/japan-post-ipo/ (last visited Oct. 14, 2016). 
80 During the negotiations on the Trans-Pacific Partnership (TPP), Japan and the United 
States negotiated over issues regarding insurance services provided by Japan Post. It was 
clear that the Japan Post was a major concern of both sides during the negotiations. Office of 
the United States Trade Representative, TPP Final Text-Exchange of Letters between US and 
Japan on Non-Tariff Measures, Feb. 4, 2016, available at 
https://ustr.gov/sites/default/files/TPP-Final-Text-US-JP-Letter-Exchange-on-Non-Tariff-
Measures.pdf (last visited Apr. 2, 2018). 
81 “The scheme to privatize postal services began in 2005, when the administration of Prime 
Minister Junichiro Koizumi passed relevant laws through the Diet. Koizumi’s initial scheme 
dictated that Japan Post Holdings will sell off all of its shares in the two financial units by the 
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Consideration of the company’s potential legal status, and especially its financial 

branch, the Japan Post Bank, could be a major reason why Japan proposed a narrower 

legal approach on the “public body” issue. 

IV. Implications to Analysing SOE-related Issues in International Institutions 

4.1 Beyond a North-South Paradigm: A Varieties of Market Economy Paradigm 

When comparing different countries’ economic instruments for development, 

scholars often use the north-south paradigm to explain discrepancies among countries’ 

views towards certain economic instruments. For example, Ha-Joon Chang, in his 

book Kicking away the Ladder conducted a historical study of the current developed 

countries from 1815 to 1914.82 Chang found that these countries attained their status 

partly through exactly what they now identify as bad policies in the international 

trade rules, including infant industries protection and export subsidies. 83 The 

countries Chang studied included the United States, Germany, France, Italy, and 

Japan.84 He argued in his conclusion that when we recommend “good” or “necessary” 

institutions, we have to be careful in specifying their exact form.85 Anther example is 

                                                                                                                                      
end of September 2017. However, an amendment to the postal privatization law, enacted 
under the Democratic Party of Japan-led government that included privatization foes as a 
coalition partner, lifted the deadline to say only that the shares in the financial units should be 
disposed of ‘as early as possible.’” Japan Post’s Murky Privatization, supra note 78. 
82 HA-JOON CHANG, KICKING AWAY THE LADDER: DEVELOPMENT STRATEGY IN HISTORICAL 
PERSPECTIVE 8 (2002). 
83 Chang studied a broader range of institutions than those mentioned here. Besides the trade-
related policies which he referred as policies for economic development, he also studied 
institutions for democracy, judiciary, property rights, corporate governance, financial 
institutions and social welfare and labor institutions Id. at 69–110. 
84 Id. at 9. 
85 Id. at 130. 
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a recent research project studying state-owned enterprises’ roles in the development 

process conducted by the Organisation for Economic Co-operation and Developed 

(OECD).86 This research project took Singapore, Brazil, India, China, and South 

Africa as case studies and suggested lessons based on each one. As part of its 

analytical frameworks, the OECD study considered SOEs as industrial policy tools in 

the development context where developing countries desire to “catch-up.” 87 

The north-south paradigm, however, does not apply perfectly to the “public body” 

issue debate, as countries’ views do not necessarily correspond to developing or 

developed status. Norway, as a developed country, took the same position as China, 

Brazil, India, and Saudi Arabia. The E.U. and Japan did not take the same position as 

the United States. The developed versus developing country argument does not 

sufficiently explain the trifurcating trend in this debate. 

This dissertation argues that, in addition to the north-south paradigm, in 

understanding the debate on SOE-related issues, there is another force underpinning 

the phenomenon. That is countries’ types of market economies and the distinctive 

comparative institutional advantage represented by their types of market economy. In 

contrast to the north-south analysis, this variety of market economy paradigm takes 

the problem of finding an appropriate set of coordinating institutions as a shared issue 

                                                
86 OECD, State-Owned Enterprises in the Development Process (2015), available at 
http://www.oecd-ilibrary.org/content/book/9789264229617-en (last visited Oct. 21, 2015). 
87 Id. at 22. 
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among countries in an ever-changing and only partially globalized world.88 In other 

words, the coexistence of various types of market economy is a fact, and it requires 

collective action among all countries to find international solutions for better ways of 

coexistence and cooperation. 

The implication of this of variety of market economy paradigm to the policy and 

rulemaking on SOE-related issues is two-fold. First, countries that propose 

benevolent rules for SOEs, such as China, India, and Brazil, should not simply rely on 

their developing country status to justify their positions. It is foreseeable that due to 

either ideological or institutional path-dependency, these SOEs would not disappear, 

even when countries become developed. Norway is an example. A more reasonable 

proposal should consider SOEs’ institutional settings in particular economies, their 

impacts on other countries, and the international market. 

Second, countries that propose more stringent rules on SOEs should avoid 

discriminate SOEs at the presumption stage, as SOEs’ impact does not depend upon 

their state ownership or state shares, but rather how they coordinate with other actors 

in the market, i.e. what coordinating institution they rely upon in making decisions 

and performing activities. Moreover, SOEs, as an economic instrument for 

development, play important roles in all the market economies, including in the 

LMEs like the United States and Canada.  

                                                
88 The world is partially globalized since the national borders still exist, and there is no supra-
national authority to coordinate some aspects of global issues. National borders exist so there 
is no free-flow of labor, which is an essential impetus for any productive activities. Also, 
there is no international level distributive mechanism, like a global tax system. 
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4.2 Beyond a Chinese SOEs Issue: Call for A Comprehensive Comparative 

Study of SOEs 

Some scholars argued that the cause of the WTO issue with Chinese SOEs is that 

China has evolved into a sui generis type of economic structure, which was 

unforeseen by negotiators.89 The corresponding solutions proposed by these scholars 

were to find resolutions specifically targeted to China.90 

China’s emergence, combined with its powerful economy, has intensified the 

dispute over Chinese SOEs and their supporting domestic institutions. However, it is 

not an accurate statement that either the “public body” issue or other SOE-related 

issues are merely Chinese issues. As I explained in Part III, LME countries, CME 

countries, and SME countries all have particular interests and considerations 

regarding SOE-related issues.  

Therefore, in proposing rules on SOE-related issues, it is inadequate to adopt a 

methodology by simply focusing on the China’s case. There should be a 

comprehensive understanding of today’s SOEs in the world. This chapter briefly 

                                                
89 For example, Wu argued that “the rise of China presents a major challenge to the 
multilateral trade regime. At the heart of this challenge is the fact that China’s economic 
structure is sui generis, having evolved in a manner largely unforeseen by those negotiating 
WTO treaty law.” Mark Wu, The “China, Inc.” Challenge to Global Trade Governance, 57 
HARV. INT'L. L. J. 261–324 (2016). 
90 Wu argued that the WTO law has limit in dealing with challenges posed by China’ 
emergence including the “public body” issue. Id. at 266. Pauwelyn in his article suggested in 
determining whether SOEs should be considered public body, the Appellate Body should 
look into China’s Accession Protocol as well as China’s Working Party Report, because these 
materials “provide a more updated expression of intent, one that is, in addition, focused on 
the peculiar situation of China.” Joost Pauwelyn, Treaty Interpretation or Activism? 
Comment on the AB Report on United States: ADs and CVDs on Certain Products from 
China, 12 WORLD TRADE REV. 235, 240 (2013). 
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reviewed the SOE-related institutional context in other countries besides China, 

which presents a simplified example of a comparative study of SOEs in different 

market economies. Such a study is far from adequate. It calls for more nuanced 

studies of SOEs in various countries.  

V. Conclusion 

This chapter applies the theoretical framework elaborated in Chapter III to 

understand the political economy dimension of the WTO’s “public body” debate. It 

suggests two novel views of understanding SOE-related issues, including the “public 

body” issue. 

First, in understanding and analyzing SOE-related issues, we should move beyond 

a north-south paradigm to a variety of market economy paradigm. Second, by 

describing the “public body” issue as a China’s issue, one may miss its breadth and 

depth. In formulating future rules on SOE-related topics, other countries cases besides 

China should be taken into consideration. The next chapter then applies the 

theoretical framework in Chapter III to the legal-aspect of the “public body” issue. 
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Chapter V Response to the Legal Questions Concerning the “Public Body” Issue:  

An Institutional Context-Based Approach 

I. Introduction 

This chapter applies the theoretical and analytical framework in Chapter III to the 

legal aspect of the “public body” issue. In Chapter IV, the analysis of the political 

economy dimension of the “pubic body” issue took the legal context and legal 

analysis as the background and evidence to demonstrate the political interplay among 

varieties of market economy on SOE-related issues. In this chapter, the legal context 

comes to the forefront of the discussion, meaning that the application of the 

theoretical or analytical framework for understanding SOEs must be constrained by 

the existing legal framework relevant to the “public body” issue, i.e. the WTO 

agreements, and specifically, the Agreement on Subsidies and Countervailing 

Measures (SCM Agreement). 1 

International institutions, including treaties, legal principles or norms of conduct, 

which are similar to domestic institutions, constrain the scope of available choices for 

actors, whether individuals, firms or sovereign states.2 In fact, the raison d'être of 

international institutions, including the WTO rules, exist to both enable and constrain 

                                                
1 Agreement on Subsidies and Countervailing Measures, Apr. 15, 1994, Marrakesh 
Agreement Establishing the World Trade Organization, Annex 1A, The Legal Texts: The 
Results of The Uruguay Round of Multilateral Trade Negotiations 275 (1999), 1867 
U.N.T.S. 14 [hereinafter SCM Agreement] [not reproduced in I.L.M.]. 
2 “Institutions, together with the standard constraints of economic theory, determine the 
opportunities in a society.” DOUGLASS C. NORTH, INSTITUTIONS, INSTITUTIONAL CHANGE, 
AND ECONOMIC PERFORMANCE 7 (2nd ed. 1990). 
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the policy choices available to WTO Members.3 Therefore, in proposing any 

approach to a legal issue under an existing legal regime, the analysis must start from 

an understanding of the existing law’s constraints. Even for proposing a new agenda 

of reforming the existing rules, there should be an awareness of what these rules can 

provide.  

This chapter thus starts with an analysis of the underlying policy considerations of 

the legal context that is directly relevant to the “public body” issue. In Part II, I 

propose a conceptual map to understand the definition of subsidy in the SCM 

Agreement. Then in Part III, I apply this conceptual map to the context of SOE 

activities. In this section, I first propose a motivation-based understanding of SOE 

activities based upon the theoretical and empirical analysis in Chapter III on Chinese 

SOEs. I then apply the conceptual map of the law to the conceptual understanding of 

SOE activities. In an abstract way, this is where two conceptual frameworks meet and 

interact. On one hand is the law’s conceptual framework, and on the other, the 

conceptual framework of the facts. Following the analysis in previous parts, Part IV 

answers remaining questions on the “public body” issue raised in Chapter II.  

The conclusion of this chapter, as well as this dissertation, is that there should be 

an alternative approach to analyze the SOE-related “public body” issue. This 

alternative analytical approach focuses on the specific institutional context of an 

                                                
3 Professor Jackson showed how the GATT and WTO as institutions provide rules to define 
their Members’ power and obligations. See Chapter 2: “The International Institutions of 
Trade: The WTO and the GATT, IN JOHN H. JACKSON, THE WORLD TRADING SYSTEM: LAW 
AND POLICY OF INTERNATIONAL ECONOMIC RELATIONS 31 (2nd ed. 1997). 



 

 218 

entity’s activity. The underlying coordinating institutions are indicators of the entity’s 

motivations, which define the nature of the entity’s activity. 

II. The Policy Considerations of the Definition of “Subsidy” in the WTO:  

A Conceptual Map 

2.1 Introduction 

This section identifies the relationship between particular policy considerations 

and the legal designs that are relevant to the “public body” issue analysis.4 I do not 

intend to analyze either the general policy considerations of the WTO rules, or the 

SCM Agreement. One may find insightful analyses on such topics in other scholars’ 

works.5 As shown by the late Professor John H. Jackson, each section of the WTO 

rules represents particular policy considerations, and taken together the rules form a 

balanced or compromised result among these considerations.6 When the issue at hand 

concerns the interpretation and application of a particular element, then the policy 

consideration underlying that element applies to the analysis. Applying a balancing 
                                                
4 This analytical approach follows the tradition of Professor Diamond who understands the 
definitional elements as related but independent steps or filters in achieving certain policy 
goals. Richard Diamond, Privatization and The Definition of Subsidy: A Critical Study of 
Appellate Body Texturalism, 11 J. INT. ECON. LAW 649 (2008). 
5 Jackson provided an insightful analysis of the policy considerations underlying the entire 
WTO trade regime, see at JACKSON, supra note 3 at 11–30.  

Sykes analyzed the economic foundations of the SCM Agreement, see Alan Sykes, The 
Economics of WTO Rules on Subsidies and Countervailing Measures, LAW ECON. WORK. 
PAP. (2003);   

Horlick and Clarke reviewed and analyzed new policy considerations that should be taken 
into account in developing the multilateral subsidies rules, see Gary Horlick & Peggy A. 
Clarke, Rethinking Subsidy Disciplines for the Future: Policy Options for Reform, 20 J. INT. 
ECON. LAW 673 (2017). 
6 Jackson in his chapters 5 to 13, analyzed each topic of the rules and their distinctive policy 
considerations. JACKSON, supra note 3. 
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approach to interpret each element in the legal text could result in ambiguities and 

uncertainties. For example, the Appellate Body attempted to use the purpose and 

object of the SCM Agreement to interpret the term “public body” but had provided 

limited guidance.7 In contrast, this section gives a more context-based analysis of the 

legal design relevant to the “public body” issue analysis. 

Article 1 of the SCM Agreement contains the definition of “subsidy.” The 

definition of subsidy is in Article 1.1, and Article 1.2 is a reference to the specificity 

requirement in Article 2. In the SCM Agreement, a subsidy in the sense of Article 1.1 

is not necessarily an actionable or prohibited subsidy unless it passes the other 

thresholds, including the specificity test in Article 2. In Chapter I, I explained the 

specific requirements in establishing actionable and prohibited subsidies, and the 

difference between multilateral and unilateral procedures in countervailing the effect 

of these subsidies.8 Article 1 of the SCM Agreement states that: 

Article 1: Definition of a Subsidy 
1.1 For the purpose of this Agreement, a subsidy shall be deemed to exist 
if: 

(a)(1)  there is a financial contribution by a government or any public 
body within the territory of a Member (referred to in this Agreement as 
‘government’), i.e. where: 

(i)      a government practice involves a direct transfer of funds (e.g. 
grants, loans, and equity infusion), potential direct transfers of funds 
or liabilities (e.g. loan guarantees); 

                                                
7 The Appellate Body, following its previous decisions determined that the SCM Agreement 
“reflects a delicate balance between the Members that sought to impose more disciplines on 
the use of subsidies and those that sought to impose more disciplines on the application of 
countervailing measures”, and concluded that “in our view, considerations of the object and 
purpose of the SCM Agreement do not favour either a broad or a narrow interpretation of the 
term ‘public body’.” AB Report, US – AD & CVD (China), ¶ 303.  
8 See Chapter I, n. 16 and n. 17.  
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(ii)    government revenue that is otherwise due is foregone or not 
collected (e.g. fiscal incentives such as tax credits)1; 
(iii)   a government provides goods or services other than general 
infrastructure, or purchases goods; 
(iv)   a government makes payments to a funding mechanism, or 
entrusts or directs a private body to carry out one or more of the type 
of functions illustrated in (i) to (iii) above which would normally be 
vested in the government and the practice, in no real sense, differs 
from practices normally followed by governments;  

or 
(a)(2)  there is any form of income or price support in the sense of 
Article XVI of GATT 1994;   

and 
(b) a benefit is thereby conferred.9[emphasis added] 
 

1.2 A subsidy as defined in paragraph 1 shall be subject to the provisions 
of Part II or shall be subject to the provisions of Part III or V only if such a 
subsidy is specific in accordance with the provisions of Article 2. 

 

Under the definition of Article 1.1, a subsidy exists when there is (a) a financial 

contribution by a government or any public body (Article 1.1(a)(1)); or any form of 

income or price support (Article 1.1(a)(2)); and (b) a benefit is thereby conferred 

(Article 1.1(b)). Element (a) and (b) are the first layer elements of the definition. The 

two elements serve distinctive policy goals. Under Element (a), there are second layer 

definitional elements. One is an exhaustive list of the types of activities are subject to 

the SCM Agreement.10 Another is about whose activities are under concern.11  

                                                
9 Article 1, SCM Agreement. 
10 Article 1(a)(1)(i) - (iv) provides an exhaustive list of types of financial contributions. 
PETER VAN DEN BOSSCHE & WENER ZODUC, THE LAW AND POLICY OF THE WORLD TRADE 
ORGANIZATION: TEXT, CASES, AND MATERIALS 750 (3rd ed. 2013). 
11 The financial contribution must be made by a government or a public body, or the 
particular financial contribution is made by a private body under the direction of the 
government or a public body. Id. at 758. 
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I argue that the latter element on “whose activities are under concern” intends to 

capture those activities that are driven wholly or partially by governmental policy 

considerations. Section 2.2 explains this argument in detail. Taken together, Element 

(a) exists to capture certain activities that fall within the exhaustive list and/or the 

definition of income or price support and are driven wholly or partially by 

governmental policy considerations. Element(a) leaves out those activities that are 

purely driven by private considerations. For example, maximizing a firm’s profits 

may be considered one type of private consideration. 

Element (b) on the benefit analysis exists to filter-out the governmental policy 

driven activities that conform to a “market standard.”12 As I explained in Chapter II, 

both Elements (a) and (b) are important contexts in which to understand the “public 

body” issue. The benefit test that was initially ignored in the Appellate Body’s 

analysis of the “public body” issue was critical in delineating the meaning of “public 

body.”13 Therefore, a proper conceptual framework for understanding the legal 

context of the “public body” issue must incorporate the impact of Element (b). 

Suppose that we have a determined pool of activities that fall within the 

exhaustive list of financial contribution14 and/or the definition of “income or price 

support” under Element (a) of the definition of “subsidy.” Then there are two other 

variables that further define the contour of a “subsidy” in Article 1.1 of the SCM 

                                                
12 Diamond, supra note 4 at 666. I further explain the market standard in Section 2.3. 
13 See Chapter II, Part IV. 
14 This exhaustive list includes Article 1.1(a)(1)(i)-(iii) and a government makes payments to 
a funding mechanism in Article 1.1(a)(1)(iv). The remainder of Article 1.1(a)(1)(iv) repeats 
the types of activity in (i) and (iii). Article 1.1, SCM Agreement. 
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Agreement. They are whether an activity is governmental policy driven or not under 

Element (a), and whether an activity conforms to a “market standard” under Element 

(b). I refer to the former variable as “governmental policy driven,” and the latter 

“market-orientation.” The definition of “subsidy” in the SCM Agreement captures 

those activities that are governmental policy driven and at the same time not market-

oriented. Figure 5.1 visualizes this conceptual understanding of the definition of 

“subsidy” in the SCM Agreement.  

 

Figure 5.1 A Conceptual Map of the Definition of Subsidy in Article 1.1 of SCM 

Agreement  

 

In Figure 5.1, the x axis represents the variable of “governmental policy driven,” 

and the y axis represents the variable of “market orientation.” The dashed-line square 
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represents the pool of activities that fall within the exhaustive list of financial 

contribution and/or the definition of income or price support. The two variables 

divide the activities into four quadrants. Quadrants A and D represent the pool of 

activities that are negatively driven by governmental policy. They are activities to 

which I refer as purely driven by private considerations. The SCM Agreement’s 

definition of subsidy, as noted above, presumptively excludes these activities.  

Element (a) captures the activities that are positively governmental policy driven, 

represented by Quadrants B and C. The influence of governmental policy 

consideration ranges between (0,1], or (0, 100%]. This means that these activities 

may at the same time be driven by other considerations, including some that are 

market oriented.  

Then Element (b), or the benefit test filters governmental policy driven activities 

that are market oriented, represented by Quadrant B in Figure 5.1. The ratio of 

market orientation ranges between (0,1]. This means that if the activity is positively 

market oriented, regardless of whether market orientation is the only incentive of an 

activity, such activity is excluded under the benefit test.  

The ultimate result is the Quadrant C, or the area with red dashed lines, which 

represents the pool of activities that are positively driven by governmental policy and 

negatively market oriented. In other words, Quadrant C in Figure 5.1 represents the 

scope of activities falling within Article 1.1 of the SCM Agreement. 

Activities in Quadrant D are negatively driven by market or governmental policy 

considerations. For example in Chapter III, I explained that in Coordinated Market 
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Economies (CMEs) like Germany, internal information sharing through networks of 

associations is a dominant way of coordinating firms’ activities. Certain activities 

could exist for the association’s maximized welfare, rather than that of any individual 

firm or the public. Moreover, individuals or firms could also be driven by other 

considerations beyond the market or governmental policy, such as quest for unknown 

outer space or certain religious believes. The SCM Agreement treats these activities 

as driven by private interest considerations. 

This conceptual map of the SCM Agreement’s definition of subsidy is grounded 

in the legal designs of the text, the WTO’s jurisprudence, and a broader consideration 

of the policy underlying the rules. The following sections further elaborate these 

grounds. 

2.2 Element (a) Captures Governmental Policy Driven Activities  

This section explains why Element (a) captures activities that are positively 

governmental policy driven. Article 1.1(a) includes two sub-sections, namely Article 

1.1(a)(1) on “financial contribution” and Article 1.1(a)(2) on “income or price 

support”.  

2.2.1 Article 1.1(a)(1): Financial Contribution 

Article 1.1(a)(1) of the SCM Agreement defines a “financial contribution” and 

whose activities may be considered such. As I explained in Chapter II, Article 

1.1(a)(1) used a dual-factor categorization based on the nature of the entity and the 
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type of entity’s activity to distinguish levels of legal obligation.15 The difference in 

legal obligation rests on both the distinctions of the nature of an entity and the type of 

entity’s activity. Figure 2.1 in Chapter II illustrates such difference in legal 

obligations.16 

In Figure 2.1, the legal design of Article 1.1(a)(1) captures all activities of a 

government or a public body, while only some of the activities of a private body. 

Why do the rules treat government and public body activities differently than those of 

a private body? I argue that this legal design (not the entire definition or all the rules 

on subsidies) hinges on a benevolent view toward a private-interest driven market 

result, and at the same time a cautious view toward government driven or 

government-designed activities. I explained in Chapter II that this view has its 

intellectual roots in the classic economic theories.17  

Such a benevolent view toward private interest driven results over governmental 

interference is one of the important intellectual foundations of international trade 

rules. Other aspects of the rules reflect complementing and competing theories, which 

include recognizing the important role of subsidies for correcting market failures in 

certain circumstance. For achieving this end, the negotiators agreed upon rules on a 

list of non-actionable subsidies, or subsidies often described as “green light 

                                                
15 “The connecting factor for attribution pursuant to the ILC Article is the particular conduct, 
whereas, the connecting factors in Article 1.1(a)(1) of the SCM Agreement are both the 
particular conduct and the type of entity.” [Original emphasis] AB Report, US – AD&CVD 
(China), ¶ 309. 
16 See Chapter II, Section 3.1. 
17 See Chapter II, Section 3.1.  
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subsidies.”18 Although the rules expired due to a failure to extend the application,19 

the notion of non-actionable subsidies continues to influence policy discussions.20  

Another example is the special and differential treatment of developing country 

members. The rules recognize that “subsidies may play an important role in economic 

development programmes of developing country Members.”21 Article 27.2 of the 

SCM Agreement exempted certain developing country members from the rules on 

prohibited subsidies. However, once a developing country Member “has reached 

export competitiveness in any given product,” it should phase out such export 

subsidies in a given amount of time.22 This is a reflection of the infant industrial 

policy theory developed by Friedrich List (1789-1846).23 List’s theory is a 

complement to Smith’s theory and to David Ricardo (1772-1823)’s comparative 

                                                
18 Article 8 and Article 9 in Part IV Non-Actionable Subsidies, SCM Agreement, supra note 
1. These non-actionable subsidies include: (a) assistance for research activities conducted by 
firms or by higher education or research establishments on a contract basis with firms under 
certain conditions; (b) assistance to disadvantaged regions within the territory of a Member 
given pursuant to a general framework of regional development under certain conditions; (c) 
and assistance to promote adaptation of existing facilities to new environmental requirements 
impose by law and/or regulations under certain conditions.  
19 Article 31 states “the provisions of Article 8 and Article 9 shall apply for a period of five 
years, beginning with the date of entry into force of the WTO Agreement. Not later than 180 
days before the end of this period, the Committee shall review the operation of those 
provisions, with a view to determining whether to extend their application, either as presently 
drafted or in a modified form, for a further period.” The category of non-actionable subsidies 
existed for five years, ending on Dec. 31 1999, and was not extended. Understanding the 
WTO: Anti-dumping, Subsidies, Safeguards: Contingencies etc, see at: 
https://www.wto.org/english/thewto_e/whatis_e/tif_e/agrm8_e.htm.  
20 Horlick and Clark proposed to have a new category of narrowly defined non-actionable 
subsidies to provide more policy space in resolving environmental issues. Horlick and Clarke, 
supra note 5 at 679. 
21 Article 27.1, SCM Agreement. 
22 Article 27.5, SCM Agreement. 
23 FRIEDRICH LIST, NATIONAL SYSTEM OF POLITICAL ECONOMY (1856). 
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advantage theory. The infant industry policy theory suggests that, due to lack of 

capital markets and a less diversified market, developing countries can struggle to 

survive in competition with foreign rivals. In such circumstance, it is justified to 

impose tariffs or other border measures to protect the infant industries in such 

developing countries. The WTO rules, including the rules on subsidies and 

countervailing measures, considered appropriate policy space for certain industrial 

policy based on this theory.24 

Recognizing the coexistence of the competing policy goals in the SCM 

Agreement, I argue that the legal design in the Article 1.1(a)(1) suggests that the rules 

intended stricter scrutiny over governmental policy driven activities than private 

interest driven activities at this step of analysis. The following steps that may reflect 

other policy considerations further delineate the scope of the rules’ coverage. 

2.2.2 Article 1.1(a)(2): Income or Price Support 

Article 1.1(a)(2) states that “there is any form of income or price support in the 

sense of Article XVI of GATT 1994.” Such “income or price support,” as an 

alternative to “financial contribution,” may also qualify as a subsidy if it confers a 

benefit. Superficially, Article 1.1(a)(2) can be interpreted as broad enough to capture 

“any government measure that has the effect of raising prices within the market.”25 

                                                
24 He Juan has analyzed how the WTO rules reflect and restrain the policy spaces for infant 
industrial promotion policy. JUAN HE, THE WTO AND INFANT INDUSTRY PROMOTION IN 
DEVELOPING COUNTRIES: PERSPECTIVES ON THE CHINESE LARGE CIVIL AIRCRAFT (1st ed. 
2014). 
25 Panel Report, China — Countervailing and Anti-Dumping Duties on Grain Oriented Flat-
rolled Electrical Steel from the United States, ¶ 7.84, WT/DS414/R (Jun. 15, 2012) 
[hereinafter Panel Report, China – GOES]. 
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The Panel in China – GOES interpreted the term “price support” narrowly in the 

context of Article 1.1(a) of the SCM Agreement, stating that 

The concept of "price support" also acts as a gateway to the SCM Agreement, 
and it is our view that its focus is on the nature of government action, rather 
than upon the effects of such action. Consequently, the concept of "price 
support" has a more narrow meaning than suggested by the applicants, and 
includes direct government intervention in the market with the design to fix 
the price of a good at a particular level, for example, through purchase of 
surplus production when price is set above equilibrium. 
 

Under the Panel’s interpretation, “price support,” similar to “financial 

contribution,” concerns the nature of the activity rather than the activity’s effect.26 

The governmental “design to fix the prices of a good at a particular level” is an 

indispensible factor in establishing “price support”. The Panel’s interpretation 

supports the view that Article 1.1(a)(2) captures activities driven by a certain type of 

governmental policy that exists to fix the prices of a good at a particular level. 

In general, the legal designs of the Article 1.1(a)(1) and (2) hinge on activity’s 

governmental nature. This is not defined by the activity’s effect, but rather by its 

underlying considerations or incentive/motivation(s). In particular, Article 1.1(a)(1) 

                                                
26 [B]y introducing the notion of financial contribution, the drafters foreclosed the possibility 
of the treatment of any government action that resulted in a benefit as a subsidy. Indeed, this 
is arguably the principal significance of the concept of financial contribution, which can be 
characterised as one of the 'gateways' to the SCM Agreement, along with the concepts of 
benefit and specificity. To hold that the concept of financial contribution is about the effects, 
rather than the nature, of a government action would be effectively to write it out of the 
Agreement, leaving the concepts of benefit and specificity as the sole determinants of the 
scope of the Agreement. Panel Report, United States-Measures Treating Exports Restraints 
as Subsidies, ¶ 8.38, WT/DS194/R (Jun. 29, 2001) [hereinafter Panel Report, US – Export 
Restraints]. 
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subjects activities wholly or partly driven by governmental policy to the scrutiny of 

the rules.  

2.3 Element (b) – the Benefit Test Filters Governmental Policy Driven Activities 

that are Market Oriented 

The benefit test in Article 1.1(b) can be seen as an exclusion of certain 

governmental policy driven activities that are consistent with a market standard. 27 

These activities are market-based activities.28 The key issue here is how to define the 

market standard, and consequently which activity is market based. In Figure 5.1, the 

market standard is the intersection of the x axis and y axis, or the Point 0. 

There are three conceptions of the market standard. One may define a market 

standard as an ideal free market without any form of governmental intervention.29 

Such an ideal standard however, is not realistic. In any country or economy existing 

today, there are all kinds of governmental market interventions through taxation, 

regulations, and subsidization.30 As I explained in Chapter III, all firms face both 

market and governmental coordinating institutions. The difference rests on the ratio 

of coordinating institutions on which a firm relies in its activities. Simply defining the 

                                                
27 Diamond, supra note 4 at 664. 
28 Appellate Body adopted the term “market-based” in its analysis. AB Report, US – Carbon 
Steel (India), ¶ 4.170. 
29 Utopian libertarianism is an extreme version of market. “At this extreme, there is no 
government—and no other authority that can manage, regulate, or interfere in any way with 
the operation of market. It’s a game with no referee at all.” IAN BREMMER, THE END OF THE 
FREE MARKET: WHO WINS THE WAR BETWEEN STATES AND CORPORATIONS? 44 (2010). 
30 Id. at 44. 
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market standard under the ideal free market concept, no activity can be defined as 

market based. 

One may also define the market standard as a competitive market standard in 

which firms engage in direct competition with one other on the same footing.31 Firms 

“on the same footing” can be defined as firms that are similarly situated (similar 

sector, size and technology) and have similar access to resources as competitors. If 

this is the market standard, then the key evidences is the market’s competitive 

condition, including whether governments, through regulations or other venues, 

provide competitive advantage to certain firms over a similarly situated firms, and 

whether there are firms possess monopolistic power in a relevant market. Based on 

such a market standard, a market based activity is an activity consistent with a firm’s 

activity in a competitive market, as described above. The parameter for comparison 

would be the pattern of behavior of an ideal firm that attempting to maximize its 

profits in a competitive market.  

Another alternative conception is to focus on the market’s price mechanism. 

Under such consideration, a market standard is essentially a price mechanism that 

reflects and responds to the dynamics of the demand and supply.32  The relevant 

evidence is whether the prices reflect the dynamic relationship between supply and 

                                                
31 “The characterization of subsides as an ‘unfair’ trade practice evokes an image of two 
competitors, each doing its best given the conditions provided by a free and competitive 
market.” Diamond, supra note 4 at 666. 
32 “In the [Chinese Communist] Party’s embrace of the market economy, the 1992 price 
reform was by far the most critical step in developing a market system. Now, the price signal 
was able to function the way it does in any market economy.” RONALD COASE & NING 
WANG, HOW CHINA BECAME CAPITALIST 125 (2012). 
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demand. The evidence that governments using regulation or other ways to designate 

price, may indicate that such a price mechanism does not exist in the relevant market. 

Within this understanding of a market standard, a market-based activity is a 

transaction at the price that reflects the result of a dynamic equilibrium between 

supply and demand, rather than a price designated by the government. The parameter 

for comparison here is the price in a given market condition in which the government 

does not interfere with the price settings. 

The SCM Agreement does not contain a definition of a market standard. There is 

a provision on “Transition into a Market Economy” that states “Members in the 

process of transformation from a centrally-planned into a market, free-enterprise 

economy may apply programmes and measures necessary for such a 

transformation.”33 The market standard in this provision is something contrasts with 

“central-planning” and is equivalent to “free-enterprise.” This understanding reflects 

the third conception of market standard that is a price mechanism that responds to 

supply and demand rather than government’s designation. It also has some bearing on 

a market’s competitive nature through the free enterprise. There is no reference to the 

government, the public or private ownership in this provision. This provision, though 

not directly relevant to the benefit test, sheds some light on the general understanding 

of a market condition in the context of the SCM Agreement. 

                                                
33 Article 29.1, SCM Agreement. 
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As I elaborated in Chapter II, the Appellate Body through its analysis in disputes 

developed the market standard under the benefit test.34 Such analyses form part of the 

acquis of the WTO dispute settlement and affect future Panel and Appellate Body 

analyses.35  

In US – Carbon Steel, the Appellate Body stated that “prevailing market 

conditions” in the context of Article 14(d) of the SCM Agreement is “an area of 

economic activity in which the forces of supply and demand interact to determine 

market prices.”36 In US – Softwood Lumber IV, the Appellate Body held that an in-

country price is not an appropriate market benchmark if “the government’s role in 

providing the financial contribution may be so predominant that it effectively 

determines the price at which private suppliers sell the same or similar goods.” 

[Emphasis added]37 As elaborated in Chapter II, under Article 14(d), the default 

benchmark in measuring benefit is the in-country price of a certain product.38 The US 

– Softwood Lumber IV represented one particular circumstance, in which government 

can effectively designate the market price and thus renders that price an inappropriate 

                                                
34 Chapter II, n. 50, referring to AB Report, Canada – Aircraft, ¶ 157. 
35 “WTO Members take into account the legal interpretation of the covered agreements 
developed in adopted panel and Appellate Body reports. Thus, the legal interpretation 
embodied in adopted panel and Appellate Body reports becomes part and parcel of the acquis 
of the WTO dispute settlement system. Ensuring “security and predictability” in the dispute 
settlement system, as contemplated in Article 3.2 of the DSU, implies that, absent cogent 
reasons, an adjudicatory body will resolve the same legal question in the same way in a 
subsequent case.” Status of Panel and Appellate Body Report, Repertory of Appellate Body 
Reports, available at https://www.wto.org/english/tratop_e/dispu_e/repertory_e/s8_e.htm.  
36 AB Report, US – Carbon Steel (India), ¶ 4.150. 
37 AB Report, US – Softwood Lumber IV, ¶ 93. 
38 See Chapter II, Section 4.11. 
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market benchmark for a benefit analysis. This analysis represents the third type of 

conception of market benchmark which is a price mechanism without the 

government’s effective designation. 

In US – Countervailing Duties (China) and US – Carbon Steel (India), the 

Appellate Body further explained the evidence that an investigation authority shall 

take into account when determining whether a product’s in-country price can be 

considered “distorted.” This evidence includes 

the structure of the relevant market, including the type of entities 
operating in that market, their respective market share, as well as any 
entry barriers. It could also require assessing the behaviour of the 
entities operating in that market in order to determine whether the 
government itself, or acting through government-related entities, 
exerts market power so as to distort in-country prices.39  

In this analysis, the Appellate Body does not simply focus on whether the government 

can directly designate the price, but rather takes into consideration the competition 

condition. This represents a conception of the second type of market benchmark. 

Following such an analysis, information on government created competition barriers 

can serve as evidence of price distortion.  

In fact, in US – Countervailing Measures (China), such evidence on competition 

barriers became an indispensable element in proving a distortion of an in-country 

price. The Appellate Body stated “that price distortion must be established on a case-

by-case basis and that an investigating authority cannot base a finding of price 

distortion merely on a finding that the government is a predominant supplier, and 

                                                
39 AB Report, US – Countervailing Duties (China), ¶ 4.53, citing AB Report, US – Carbon 
Steel (India), n. 754, ¶ 4.157. 
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cannot refuse to consider evidence relating to factors other than government market 

share.”40 This statement suggests guidance for the investigation authority’s 

determination on price distortion; that is an investigating authority cannot simply base 

conclusions on the fact that the government is a predominant supplier. In the context 

of dispute, the term “government” includes SOEs, which are considered government-

related entities. Moreover, if the investigation authority receives evidence on 

competition conditions, like market structure or access barriers, it should consider 

them.  

Therefore, the rules do not judge market orientation based upon whether an entity 

is state-owned or not. Instead, the market benchmark is a combination of the second 

and third conceptions of market, namely a price mechanism without governmental 

designation and a market with competitive conditions. The Appellate Body’s 

explanation of price-distortion indicates that the competitive conditions of a market 

may create a presumption of a market-based price mechanism responding to supply 

and demand rather than the government’s designation.  

In summary, in the WTO jurisprudence, a market-based activity can be defined as 

one that matches the pattern of a firm’s behaviors within a price mechanism 

responding to supply and demand, which can be indicated by the market’s 

competitive condition.  

In practice, the domestic investigating authorities have the discretion to determine 

whether a market has such a “competitive condition” based on their own evaluation 

                                                
40AB Report, US – Countervailing Duties (China), ¶ 4.59. 
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of the evidence suggested by the Appellate Body. Such evidence includes the 

structure of the relevant market, the types of entities operating in that market, their 

respective market share and entry barriers, and the market powers of the entities. The 

domestic investigating authorities must in their analysis consider these relevant 

evidences and give “reasoned and adequate explanation” to its determinations.41  

2.4 The Relationship between Market Orientation and Governmental Policy 

Driven 

The relationship between the concepts of governmental policy driven and market 

orientation need clarification. In describing the conceptual map, I demonstrate the 

two variables as completed independent measurements. In the legal argumentations, 

these two concepts interact with each other to some extent. The interplay between 

these two variables has certain implications to the analysis of the “public body” and 

related issues. The following elaborates these implications. 

2.4.1 Element (a) Stage Analysis 

With respective to the activities that are driven partly or entirely by governmental 

policy, the opposite of such activities are what I describe as “purely private interest 

driven activities” in above section 2.1. Such activities are excluded from the scope of 

the SCM Agreement at the initial stage of Element (a) analysis. In Figure 5.1, Area A 

                                                
41 In US – Carbon Steel (India), India challenged the USDOC’s analysis of benefit based on 
using Australia and Brazil’s “as delivered” price as benchmark instead of using India’s in-
country price. After reviewing the USDOC’s reasoning, the Appellate Body concluded that 
“[w]e do not see that the USDOC provided in its determination a reasoned and adequate 
explanation for concluding that world market prices from Australia and Brazil, adjusted to 
reflect the cost of international delivery to India, relate to the ‘prevailing market conditions’ 
for iron ore in India.” [Emphasis added] AB Report, US – Carbon Steel (India), ¶¶ 4.316 – 
4.317. 
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and D on the left represents such “purely private interest driven activity.” This area 

encompasses activities that are positively market oriented, represented by Area A. 

This means that, in analyzing whether one activity is governmental policy driven, if 

parties cannot raise evidence of governmental policy driven factors’ absence, they 

may resort to evidences suggesting that an activity is market-oriented or driven by 

other private interests. Therefore, if a party did not successfully establish an activity’s 

governmental policy orientation, evidence suggesting that it is market-oriented may 

further confirm the view that it cannot be governmental policy driven. 

The Appellate Body’s analysis in US – Carbon Steel (India) reflects such logic. In 

this dispute, the Appellate Body stated the relevant evidentiary standard that is  

the question of whether the conduct of an entity is that of a public 
body must in each case be determined on its own merits, with due 
regard being had to the core characteristics and functions of the 
relevant entity, its relationship with the government, and the legal and 
economic environment prevailing in the country in which the 
investigated entity operates.42  

As the Appellate Body reviewed the Panel’s analysis, it paid attention to one 

piece of evidence. The Indian SOE under concern, National Mineral Development 

Corporation (NMDC), is conferred a status of “Mini RATNA Category 1 Company” 

status. This means that, explained by the Government of India  

[NMDC] is a Mini RATNA Category 1 Company, which gives it, enhanced 
autonomy with regard to investment decisions and personnel matters. NMDC 
is operating in a commercial, market-driven de-regulated environment and 
conducts its operations and business on commercial principles. It enjoys 
freedom in its day-to-day operations. Except for certain personnel related 
matters and investment decisions over specified limits it takes its own 

                                                
42 AB Report, US – Carbon Steel (India), ¶ 4.43. 
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decisions with the approval of its Board. All commercial matters are dealt 
with by the company on its own.43 

The Appellate Body considered this evidence relevant in analyzing whether 

NMDC’s activities were those of public bodies and noted that the USDOC failed 

to cite or explain this evidence in its decisions.44 This means that, the adjudicator 

refer to evidence suggesting the activities are likely to be driven by private 

interest to prove that they are not driven by governmental policy. Such analytical 

logic is valid in this case since the Appellate Body ruled that the USDOC did not 

provide sufficient evidence to prove NMDC’s activities are governmental policy 

oriented in the first place.  

However, Appellate Body’s analysis could be erroneous if it considers that 

such evidence of market oriented policy can rebut the argument that an activity is 

partially or wholly governmental policy driven at the stage of Element (a) analysis. 

This is because the exclusion of market-oriented activities happens at a later stage 

of Element (b), the benefit analysis. 

2.4.2 Element (b) Stage Analysis 

On the other hand, at the stage of Element (b) analysis of what a proper market 

benchmark is, an investigating authority may refer to evidence on governmental 

policy driven activities in a relevant market. For example, in US – Soft Lumber IV, the 

Appellate Body held that the private prices of the lumber market in Canada are 

                                                
43 Id., ¶ 4.40. 
44 Id., ¶ 4.41. 
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“substantially influenced” or “effectively determined” by the government’s financial 

contribution.45 The condition and impact of the financial contribution by the 

government may permit the USDOC to use a benchmark other than private prices in 

the country of provision. This means that the evidence regarding Element (a) 

financial contribution can be relevant in the Element (b) benefit analysis. 

One caution is that Element (a) evidence is not always directly relevant to 

Element (b) analysis. This is because the market benchmark concerns the general 

condition of the market, while Element (a) is concerned with a particular activity or 

type of activity in that market. The activities fall within Element (a) may not 

sufficiently alter or influence the condition of the market. The impact depends on the 

size of the relevant market and also the particular market shares and market power of 

the financial contribution under concern. 

The Appellate Body’s analysis on the relationship between the “public body” 

issue analysis and “benefit” analysis echoes this logic. In US – Countervailing 

Measures (China), the Appellate Body rejected China’s argument and stated that: 

Unlike China, however, we do not consider that the fact that the SCM 
Agreement establishes a single definition for the term "government" 
means that, under Article 14(d), a proper analysis for selecting a 
benefit benchmark is dependent on an examination of whether any 
relevant entities in the market fall within the definition of 
"government", including on the basis of a finding that an SOE is a 
public body. 46 

                                                
45 AB Report, US – Softwood Lumber IV, ¶ 80. 
46 AB Report, US – Countervailing Duties (China), ¶ 4.43. 
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The Appellate Body was correct in pointing out that the analysis of a benefit 

benchmark does not depend upon a “public body” determination that is part of the 

Element (a) analysis. As I noted in the previous section, the Appellate Body also 

suggested relevant evidence that the investigating authority should consider in 

identifying a benefit benchmark. 

However, the Appellate Body acted erroneously when it applied the legal standard 

to the case of Chinese market analysis. In US – AD&CVD (China), China provided 

arguments on why the USDOC should not disregard Chinese in-country prices as the 

benefit analysis benchmark. This evidence included: 

1. SOE producers of hot-rolled steels (“HRS”) are profitable; 
2. private investment in the Chinese HRS industry has been growing; 
3. many SOE producers of HRS are publicly listed corporations that operate 

under the same Chinese company law as companies with no state-ownership; 
4. the Chinese HRS market is heavily fragmented, with numerous SOE and non-

SOE suppliers competing for sales; 
5. there is no uniform or government-price for HRS; and 
6. prices for HRS fluctuated by producer, by time and by region.47 

 
These are exactly the types of evidences that the Appellate Body suggested the 

investigation authorities should consider in a market benchmark analysis. At the 

Element (a) stage analysis, the market condition including the price mechanism and 

market competitiveness are not directly relevant, but at the Element (b) stage, this 

evidence is determinative.  

In US – AD&CVD (China), the Appellate Body ignored this directly relevant 

evidence in its analysis. By depending on the mere adversely presumed fact that 

SOEs in general consist of 96.1% of the relevant market, the Appellate Body 
                                                
47 AB Report, US – AD&CVD (China), ¶ 74. 
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considered it appropriate that the USDOC use an alternative benchmark rather than 

the Chinese market price of HRS.48 Later in US – Countervailing Measures (China), 

in order to avoid presuming SOEs as government as in US – AD & CVD (China), the 

Appellate Body stated that: 

In particular, the Appellate Body emphasized that what allows an 
investigating authority to reject in-country prices is price distortion, 
not the fact that the government, as a provider of goods, is the 
predominant supplier per se. In upholding the panel's findings in US – 
Anti-Dumping and Countervailing Duties (China), the Appellate Body 
considered it significant that the USDOC had examined evidence 
regarding another factor (i.e. the role of imports in the market) and 
concluded that the government, acting through SOEs, played a 
predominant role in the market. 49 

By examining only one factor, in this case the role of imports in the market, the 

USDOC passed the threshold to use an alternative benchmark. The Appellate Body 

explicitly stated that “an investigation authority [...] cannot refuse to consider 

evidence relating to factors other than government market share.”50 However, in this 

application, the Appellate Body decided that the USDOC had legitimately refused to 

consider all other relevant evidence presented by China on the market condition 

including the relevant market’s competitiveness. The Appellate Body’s stringent legal 

standard stands in contrast to its relaxed application in this circumstance.  

In contrast, in US – AD & CVD (China), the Appellate Body’s application of 

Article 14(b) of the SCM Agreement to the USDOC’s determination on Chinese 

                                                
48 Id., ¶ 451. 
49 I analyzed such logic incoherence in Chapter II, Part IV. 
50 AB Report, US – Countervailing Duties (China), ¶ 4.59. 
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commercial banking sector’s analysis, is more consistent with the legal standard. The 

Appellate Body reviewed parties’ argument and evidences on the competitive 

conditions of the Chinese commercial banking market.51 Referring to a detailed 

analysis by the USDOC in its investigation of coated free sheet (CFS) paper from 

China,52 the Appellate Body ruled that the USDOC’s determination was reasoned and 

adequate.53 At the same time, the Appellate Body recognized the dynamic condition 

of a market in an economy, and the time-dimension requirement in conducting a 

market benchmark analysis, by stating: 

in CFS Paper, the USDOC expressly acknowledged that "banking 
reforms in China may be starting to take effect" and that "the scope 
and extent of government control over SOCBs was changing". Had a 
longer period of time elapsed between CFS Paper and the 
investigations at issue, we question whether it would have been 
appropriate or sufficient for the USDOC to simply incorporate by 
reference its earlier determination in CFS Paper, without explaining 
why, despite the passage of time, such determination remained valid. 
[Original footnote omitted]54 

In this analysis, the Appellate Body defended the legal standard that the 

investigating authority needs to provide a reasoned and adequate analysis for its 

determinations. Although the domestic investigating authority has the discretion of 

judging which criteria are relevant in defining a market benchmark, it must not 

                                                
51 AB Report, US – AD&CVD (China), ¶ 498-509. 
52 Coated Free Sheet Paper from China, 72 Fed. Reg. 60,645 (Dep’t of Commerce)(final 
admin. determination). 
53 AB Report, US – AD&CVD (China), ¶ 503. 
54 AB Report, US – AD&CVD (China), ¶ 502. 
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simply ignore the weight of obviously relevant evidence including the relevant 

market’s competitiveness.  

Regarding the injury test, Professor Jackson cited in his book that a highly ranked 

trade official of a European country once stated “Oh, we can always find ‘injury’ 

whenever we need to for political purposes.”55 Unfortunately, a similar mentality may 

apply to the market benchmark analysis: a country’s domestic investigating authority 

can always find the “right” market benchmark for political purposes. However, one 

must not ignore is what is legitimate by the rules, basic logic of economics, and 

prevailing facts.  

In conclusion, at the Element (b) benefit analysis stage, the WTO jurisprudence 

suggests that a country’s investigating authority must analyze a relevant market’s 

price mechanism and competition condition, and should not ignore obviously relevant 

factual grounds submitted by disputing parties.  

III. Applying the Definition’s Conceptual Map: The Case of State-Owned 

Enterprises 

In Section 2.2, I explained why incentive and motivation representing the nature 

of an entity’s activity are relevant to analysis under Article 1.1(a), or the Element (a) 

analysis. As noted earlier, I presume that we have defined a pool of activities that fall 

within the exhaustive list of Article 1.1(a)(1)(i)-(iv) and the definition of “income or 

price support.” The rest of Element (a) captures activities that are wholly or partially 

driven by governmental policy considerations, and excludes those that are purely 

                                                
55 JACKSON, supra note 2 at 9. 
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private interest-driven. The Element (b) analysis then excludes market-based 

activities.  

In the case of SOEs, what do governmental policy considerations and private 

interest considerations mean in practice? To address this question, Section 3.1 first 

provides a conceptual understanding of SOEs’ activities by their motivations and then 

Section 3.2 suggests how the conceptual map of the definitions in the SCM 

Agreement may apply to SOEs. In an abstract way, this is where the conceptual 

framework of the rules concerning the “public body” issue meets that of SOEs’ 

activities.  

3.1 Understanding SOEs’ Motivation(s): A Type of Activity Approach 

In the context of applying the rules to the case of SOEs, there are two distinctive 

ways to approach how SOEs may be regulated under the Element (a) analysis. One 

way is by asking whether an SOE is by its nature a “government or public body” or a 

“private body.” This is an entity-based inquiry. Another is to ask whether the SOE’s 

activities are those of a government, public body or private body. This is an activity-

based inquiry. The WTO jurisprudence embraced the activity-based approach in 

analyzing the SOEs-related issue. 

In US – AD & CVD (China), the Appellate Body stated that “whether the conduct 

of a particular entity is conduct of the government or a public body or conduct of a 

private body is indeed multi-faceted and that an entity may display characteristics 

pointing into different directions.”56 In US – Carbon Steel (India), the Appellate Body 

                                                
56 AB Report, US – AD & CVD (China), n. 230, ¶ 318. 
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stated that, “the question of whether the conduct of an entity is that of a public body 

must in each case be determined on its own merits [...]”57 The Panel in US – 

Countervailing Measures (China) did not take an activity/conduct based approach.58 

Since the parties did not appeal the Panel’s decision in this dispute, it is uncertain 

whether the Appellate Body would consider the Panel’s underlying entity-based 

approach legitimate.  

This dissertation argues that an activity-based analysis of understanding SOEs’ 

nature is appropriate based on the pattern of SOEs’ activities. Furthermore, building 

upon the Appellate Body’s approach, I argue that, instead of a specific activity-based 

analysis, the Appellate Body may adopt an analysis based on the type of the activity 

under concern.  

Taking my empirical study of Chinese SOEs in Chapter III as a foundation, I 

argue that there exist three types of motivations that drive SOEs’ activities. They are 

motivation to maximize profits, to achieve domestic social goals, and to strategically 

compete in international markets. If we categorize all SOEs’ activities by these three 

motivations, then one may conceptualize the relationships of these types of activities 

as shown in Figure 5.2. 

                                                
57 AB Report, US – Carbon Steel (India), ¶ 4.43. 
58 AB Report, US – Countervailing Measures (China), ¶ 7.151. 
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In Figure 5.2, the red circle on top represents the pool of SOE activities driven by 

profit maximization consideration. The purple circle on the left demonstrates SOE 

activities driven by strategic international competition goals. The green circle on the 

right shows SOE activities driven by domestic social goals. There is an overlapping 

area between the red circle and purple circles, which is represented by Area A. 

Activities that fall into Area A are motivated both by profits maximizing 

considerations and international competition consideration. The overlapping area 

between the red and green circles is Area B. Activities within Area B are motivated 

by both profits maximizing consideration and domestic social goals.  

3.1.1 SOEs’ Activities Driven by Motivation to Maximize Profits 

      In the analyses by economists or legal scholars, the motivation to maximize 

profits (or more broadly the firm’s value) is often considered a typical type of private 

interest of a firm.59 In the case of SOEs, one may argue that this does not apply since 

                                                
59 “Most economists would answer simply that managers must have a criterion for evaluating 
performances and deciding between alternative courses of action, and that the criterion should 
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theoretically the ultimate beneficiary of SOEs is neither a private individual nor a 

group of shareholders, but rather the general public of a country. The maximization of 

profits for general public is arguably a public interest. This argument seems plausible, 

but when examining the facts more closely, such an argument is not solid. I argue that 

it is appropriate to consider SOEs’ motivation to maximize profits as a private interest.  

As shown in Figure 3.3 in Chapter III, from the ultimate shareholder the people of 

China to SOE managers, there are at least two levels of delegation of shareholder 

rights: the delegation from the people of China to the central or local governments 

and, the delegation from the government to a specific governmental agency, such as 

the central or local State-owned Assets Supervision and Administration Commission 

(SASACs). Since 2015, there have been additional delegations between the SASACs 

and the SOEs. That is a state-asset management limited liability corporation (<o

£ ) or a state-asset investment limited liability corporation (<o

] !6). It represents the SASACs to perform shareholder right in SOEs with the 

                                                                                                                                      
be maximization of the long-term market value of the firm. (Any “firm value”, by the way, 
means not just the value of the equity, but the sum of the values of all financial claims on the 
firm – debt, warrants, and preferred stock, as well as equity.) This Value Maximization 
proposition has its roots in 200 years of research in economics and finance.” Michael C. 
Jensen, Value Maximization, Stakeholder Theory, and the Corporate Objective Function, 22 
J. APPL. CORP. FINANCE 32–42, 32 (2010). “Firms then would choose their levels of 
investment to maximize profits net of investment costs.” Gene M. Grossman & Petros C. 
Mavroidis, US – Lead and Bismuth II: United States – Imposition of Countervailing Duties 
on Certain Hot-Rolled Lead and Bismuth Carbon Steel Products Originating in the United 
Kingdom: Here Today, Gone Tomorrow? Privatization and the Injury Caused by Non-
Recurring Subsidies, 2 WORLD TRADE REV. 170, 193 (2003). 



   Chapter V 

 247 

goal to maximize the value of state-assets. Since it is a new phenomenon, the policy 

effect is still unclear, and the literature on it is limited.60  

 This means that there are multiple layers of principal and agent relationships in 

this process. At the bottom of the hierarchy, as the ultimate agent, the SOE does not 

directly achieve the goal of maximizing general welfare of the entire population at the 

top of hierarchy. Instead, it aims to achieve its own goals in its corporate operations. 

Among these goals is the consideration to maximize the firm’s profits. Then the 

principals, through other mechanisms, achieve the ultimate welfare maximization 

goal for the public. 

Specifically, SOE managers as the agents are incentivized through higher returns 

of bonuses or higher political rankings to maximize SOE profit returns. Then, at the 

principal level, the government, through collecting taxes and a portion SOE profits, 

generates the public finance.61 The government then uses such public finances to 

further achieve its distributive goals in society. This means that the mechanisms to 

maximize a public interest driven goal occur at a later stage in the process, than the 

agent’s level. In other words, a private interest driven result is aligned with a public 

interest driven result at later stages. At the ground level, the SOE activities in pursuit 

of maximizing a firm’s profits result in the same market as under that of any other 

firms’ profits maximization activities. Therefore, these activities should be considered 

                                                
60 SASAC of the State Council, Reform SOEs by Reforming State Assets (�< e <

�e) (Jan. 17, 2018), 
http://www.sasac.gov.cn/n2588025/n2588134/c8490889/content.html.  
61 See Chapter III, Section 3.3.2. 
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as private interest driven activities. Otherwise, the market analysis will produce 

inaccurate concerning indicators including supply, demand, and price effects. 

In the case of Chinese SOEs, certain types of activities are entirely or partially 

driven by motivation to maximize firms’ profits. In Chapter III, I introduced the 

distinction of major and non-major business decisions in Chinese SOE operations. I 

found that both institutional settings suggest that when making non-major business 

decisions, SOEs are incentivized to utilize market coordination mechanisms to 

maximize a company’s profits returns.62 Such non-major business decisions include 

product prices and decisions regarding sales and purchases. With regard to major 

business decisions that include “merger, division, dissolution, increase or reduction of 

registered capital and issuance of corporate bonds of the company,” the law protects 

the state agency contributor’s right to make decisions or participate in the decision-

making process.63 However, as I showed in Chapter III, even with some of the major 

business decisions, SOEs managers play more significant roles than SASAC officials 

with regard to firm specific strategic decision making. In such firm specific strategic 

decisions, SOE managers resort to market mechanisms to ensure an increase of 

wealth in their investment decisions.64 

3.1.2 Motivation to Achieve Domestic Social Goals 

Intuitively, it is difficult to imagine how a firm can pursue a profit-maximization 

goal and certain social goals at the same time. In the context of Chinese SOEs, it 
                                                
62 See Chapter III, Section 3.2.1.4.  
63 Article 66, Chinese Company Law, supra note 60 in Chapter III. 
64 See Chapter III, Section 3.2.1.2. 
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could be the case, since one SOE is not only one firm. In Chapter III, Figure 3.4 

demonstrates that a state-owned company in China exists in the form of an enterprise 

group. Such enterprise groups consist of one holding company and multiple first-tier, 

then second-tier, and potentially third-tier subsidiaries. The holding company is often 

wholly state-owned, while the subsidiaries are always divided into diversified shares 

from other public or private investors.65 As shown in Figure 3.4, there are core and 

diversified business subsidiaries. Within the diversified business subsidiaries, some of 

the entities belonging to the enterprise group serve mainly social rather than 

economic functions. In Chapter III, I used Taiyuan Iron and Steel (Group) Co., Ltd 

(TISCO) as a case study. TISCO is an enterprise group that comprises a subsidiary 

hospital, the Taigang General Hospital. The hospital serves mainly its employees 

(about 38,600 people) and their families. Considering TISCO is a small society, the 

other profitable components of the enterprise group cross-subsidize the hospital to 

provide healthcare services to workers. This design serves distributive functions 

within the enterprise group. It may also have potential distributive effects on society. 

The impact on society is potentially a negative since people within the enterprise 

group get better social benefits than those excluded from it.66 

Another example of SOEs’ social policy driven activity concerns bankruptcy 

related activities. In Chapter III, based on documents of a provincial SASAC, I 

explained the so-called “off-the-hook” (“� ”) reform. The reform concerned 

                                                
65 See Chapter III, Section 3.2.1.1. 
66 HONG SHENG & NONG ZHAO, CHINA’S STATE-OWNED ENTERPRISES: NATURE, 
PERFORMANCE, AND REFORM (2013). 
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bankruptcy procedures of local SOEs. The governmental agency commanded and 

coordinated the bankruptcy procedures and paid the SOE employees that were laid-

off. In this case, governmental agencies were leading the decisions and procedures 

mainly based on social policy considerations.67 

SOEs’ social policy driven activities may also include those concerning domestic 

distributive functions. For example, on November 9, 2017, the Chinese State Council 

issued “The Plan to Transfer Partial State Assets to Increase the Social Security 

Fund.”68 The Plan intends to transfer about 10% of state-owned shares in SOEs to the 

public’s pension fund.69 This plan aims to “let the whole population to enjoy the 

profits of SOEs in face of economic development and an aged society.”70  

From the SOEs’ perspective, these social functions are financial burdens. This 

could decrease the capital available for the SOEs to make profitable reinvestments. 

From a long-term perspective, the SOEs are not maximizing their profits in the same 

way as non-SOEs, but from a short-term perspective, they are utilizing what is 

available to them to maximize returns. In the previous section, I argue that SOEs are 

pursuing profits-maximization in making certain type of business decisions. This 

argument is valid even when taking into consideration SOEs’ long-term distributive 

                                                
67 See Chapter III, Section 3.2.1.2. 
68 Ministry of Finance of the People’s Republic of China, Notification of State Council’s 
Issuance of the Plan to Transfer Partial State-Assets to Increase Social Security Fund (

. ) (Nov, 9, 2017), 
http://www.mof.gov.cn/zhengwuxinxi/caizhengxinwen/201711/t20171118_2753364.htm. 
69 Id., at Article 3.3.  
70 Id., at Preamble. 
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function. This is because at the business decisions stage, SOEs do not necessarily 

need to consider these social functions. There may be times that SOEs are motivated 

both by domestic social policy and maximization of profits in one activity. For 

example, the Taigang General Hospital serves a distributive function within the 

enterprise group, but at the same it is a self-sustained hospital because it also provides 

services to the public. One function of the hospital is to “exchange for the employee’ 

loyally to the enterprise”, which is to decrease the labor fact costs for the enterprise 

group.71 Thus the operation of the hospital comes from both distributive and profit 

maximization consideration. It may fall into the Area B activities.  

In contrast, the SOEs’ activities following the policy on increasing social security 

funds by using SOEs’ assets, is a purely domestic social goal, in this case a 

distributive policy. Such activities fall within green circle in Figure 5.2. 

3.1.3 Motivation to Strategically Compete in International Market 

Apprehension towards SOEs stems partly, if not mainly, from concern about their 

international competitive activities. These activities include expansion of market 

shares through international trade activities72 and also SOEs’ foreign direct 

investments (FDIs) like establishing subsidiaries and merger and acquisition (M&A) 

                                                
71 See Chapter III, Section 3.2.3.1. 
72 “SOEs, too, evolved from the traditional government-granted monopolies operating mainly 
in national markets and sheltered from foreign competition, towards state-owned corporations 
with objectives of foreign investment or expansion into world markets for goods and services. 
In some of the non-OECD countries with the largest SOE sectors, international expansion of 
state enterprises is an explicit policy objective.” PRZEMYSLAW KOWALSKI, ET AL. STATE-
OWNED ENTERPRISES: TRADE EFFECTS AND POLICY IMPLICATIONS 31 (2013). 
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activities in foreign countries.73 Similar to other multinational corporations, SOEs’ 

international competition activities can arise from profit-maximization considerations. 

In Figure 5.2, Area A represents such activities.  

In the meantime, SOEs, especially those from developing countries, may be 

driven by the policy goal of “going international.”74 Such urgings could be so strong 

that the SOEs, in some circumstances, could pay less attention to or ignore the profit-

maximization goal of their international competition activity. These activities fall 

within the purple circle in Figure 5.2.  

The economically irrational activities of SOEs in international competition 

incurred high costs to both SOEs and their competitors. China Railway Construction 

Corporation’s (CRCC) project of Mecca light railway in Saudi Arabia is one 

example.75 In the bidding process for this project in 2009, the CRCC offered 1.77 

billion dollars, which was one billion dollars lower than the prices offered by Saudi 

                                                
73 “Although FDI via [Sovereign Wealth Fund (SWF)] was negligible in comparison to FDI 
by other types of investors or the role of state-owned enterprises (SOE) in the [Offshore FDI] 
activities of some emerging markets (e.g. China), the negative political reaction to FDI by 
SWFs - and, for that matter, by SOEs - was considerable. The fear of foreign control over 
critical domestic infrastructure and strategic industries, and the implications for national 
security, were at the forefront of a lively discussion.” [original footnote omitted] KARL P. 
SAUVANT, ET AL. FOREIGN DIRECT INVESTMENTS FROM EMERGING MARKETS (2010).  
74 Hu Xinsong & Luo Jiangfan, Hunan SOEs Expediting the “Going-Out” Pace (~1<�.
V�¡%2�w�), (Jan. 22, 2018), 
http://www.hn.chinanews.com/news/2018/0122/326436.html. 
75 See Toh Han Shih, Mecca light rail construction woes leave China Railways over a Saudi 
barrel, Nov. 13, 2010 http://www.scmp.com/article/730321/mecca-light-rail-construction-
woes-leave-china-railways-over-saudi-barrel. Cai Lanyan, Report on the Colossal Loss of 
CRCC Mecca Light Rail Construction: A Gamble of 1 Billion US Dollars (�< Q°.

K ³10 ��� }), Oct. 29, 2010, 
http://finance.sina.com.cn/chanjing/sdbd/20101029/07478865953.shtml.  
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Arabia’s local railway construction company. Due to many construction difficulties 

not considered at the negotiation stage, the CRCC ultimately lost 4.15 billion RMB 

on this project. This amount accounted for 50% of the CRCC’s total profits earned in 

2009. 76 There could be multiple reasons why it incurred such loss. But the urge 

toward “going out/international” and establishing international reputations 

contributed to the irrational investment activities. Such activities may not only incur 

cost to the investing companies, but also can make the competition process unfair to 

the other competitors in the market, especially if the SOEs are compensated through 

government’s subsidies. It is, however, possible that as Chinese SOEs are more 

commercially oriented with more experiences in international investments, the purple 

area will shrink and ultimately disappear. Then only the Area A will represent 

activities that are both profit maximizing and strategic in the context of international 

competition.  

One may argue that the problem remains as to whether the government, through 

providing subsidies, may offer SOEs competitive advantage and encourage predatory 

activities that could generate dead weight loss to consumer welfare. This is an issue 

of government’s subsidies to the SOEs. And the issue of whether these subsidies have 

passed through to downstream producers, is essentially a question requiring a pass-

through of benefit analysis.  

In Chapter II, Section 4.3, I explained the distinction between the “public body” 

analysis and “pass-through” analysis. It should be noted that there are rules treating 

                                                
76 Id.  
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the issue of government subsidies to SOEs’ international strategic competitive 

activities, which must be distinguished from the “public body” issue. One example of 

the international competition of strategic industry is the airplane sector. As noted by 

Krugman and other economists in the 1980s, there are certain sectors, such as 

airplane production, are naturally oligopolistic instead of competitive.77 If a country 

can provide subsidies to enhance such sectors, then it will benefit its own welfare. It 

will, however, be at the competing country’s cost.78 The long-lasting WTO disputes 

between Boeing (the U.S. headquartered airplane manufacturer) and Airbus (the 

European Union based airplane manufacturer) is a typical example of this type of 

international strategic competition involving extensive governmental subsidies.79 

3.2 Applying the Definition’s Conceptual Map to SOEs’ Activities 

This section applies the conceptual map of the definition of “subsidy” in the SCM 

Agreement to the case of SOE activities.  

                                                
77 STRATEGIC TRADE POLICY AND THE NEW INTERNATIONAL ECONOMICS (Paul Krugman 
ed., 1986). 
78 “As for the international distribution of income, it should be clear that this policy is 
predatory in its effect on rival producing countries; the gain to the domestic economy comes 
completely at the expense of this rival, and this is true regardless of whether the other country 
is itself using a strategic subsidy or not.” James A. Brander, Rationales for Strategic Trade 
and Industrial Policy,  in STRATEGIC TRADE POLICY AND THE NEW INTERNATIONAL 
ECONOMICS 23–46, 29 (Paul R. Krugman ed., 1986). 
79 See Appellate Body Report, European Communities – Measures Affecting Trade in Large 
Civil Air Craft, WT/DS 316/AB/R (May 18, 2011) [hereinafter AB Report, EC and certain 
member States – Large Civil Aircraft]; Appellate Body Report, United States — Measures 
Affecting Trade in Large Civil Aircraft — Second Complaint, WT/DS353/AB/R (Mar. 12, 
2012) [hereinafter AB Report, US –Large Civil Aircraft (2nd Complaint)]; and Appellate 
Body Report, United States — Conditional Tax Incentives for Large Civil Aircraft, 
WT/DS487AB/R (Sep. 4, 2017) [hereinafter AB Report, US – Tax Incentives].  
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Article 1.1(a), or Element (a), of the definition captures activities that are wholly 

or partly driven by governmental policy considerations. As shown in Figure 5.2, 

Element (a) captures SOE activities fall into the green circle and the purple circle, 

including Area A and Area B. Element (b) of the definition, depending on specific 

criteria of the market benchmark, excludes some or all of the activities in Areas A and 

B. The red circle, excluding Areas A and B, represents SOE activities purely driven 

by private interests, which are excluded from the scope of the definition of subsidy. 

Besides these activities, the remaining SOE activities should be considered either 

public body activities or private body activities directed or entrusted by the 

government. These SOEs’ activities must, by definition, be under the scrutiny of the 

SCM Agreement. 

One may argue that it could be difficult to delineate SOE activities that are purely 

driven by profit maximization motivation from those that are both driven by profit 

maximization considerations and governmental policy concerns. In Figure 5.2, this 

means that the border between the red area and the Areas A and B could be difficult 

to identify. Following this argument, one may propose an approach that subjects all 

SOE activities to the scope of the rules. In other words, this approach presumes that 

all SOE activities are governmental policy driven at the Element (a) stage. Then, 

Element (b) excludes SOE activities that are consistent with a market benchmark. I 

refer to this approach as a protectionism approach. 

This protectionism approach is problematic in two ways. First, it is empirically 

inaccurate to presume that all SOE activities are governmental policy driven. Chapter 
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III, showed that in the case of China’s SOEs, SOEs make private interest driven 

decisions daily. In fact, in the China’s case, the law and other institutional designs 

protect SOEs’ freedom to make profit-maximizing decisions in non-major business 

situations. 

Second, the protectionism approach tends to provide excessive room for abusive 

trade remedy practices. The reason is that Element (b), or the benefit test, may not be 

able to exclude activities that are indeed market-based due to potential manipulation 

of the market benchmark. By “manipulation,” I refer to an artificially inflated market 

benchmark using surrogate country methods for fluctuating the margin of benefits 

and the countervailing duties on imported products.80 

Figure 5.3 shows the difference between what I propose, and the protectionism 

approach that capture all SOEs’ activities under Element (a). 

  

                                                
80 In Chapter II, Section 4.3.2, I explained the impact of a manipulated benchmark in 
countervailing duties. Prusa and Vermult provide elaboration of how benchmark may impact 
the consequent margins of countervailing duties. Thomas J. Prusa & Edwin Vermulst, United 
States – Definitive Anti-Dumping and Countervailing Duties on Certain Products from 
China: Passing the Buck on Pass-Through, 12 WORLD TRADE REV. 197 (2013). 
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Figure 5.3 The Impact of Subjecting All SOEs’ Activities under the Rules with a 

Constructed Market Benchmark 

According to Figure 5.3, if a domestic investigating authority subjects all SOE 

activities to the rules, and at the same time moves the market benchmark from 0 to 0’, 

then the activities captured by the definition of “subsidy” would dramatically increase 

from Area C to the combined red and yellow areas. Element (b), due to the 

constructed benchmark, cannot exclude some of the governmental policy driven 

activities that are also market-based by Point 0 standard.  

Moreover, purely private interest driven SOE activities in Area A and D, are not 

excluded from the definition. The consequence of this protectionism approach is that 
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the countries imposing countervailing duties tend to be over-inclusive in identifying 

the countervailable subsidies.  

From the perspective of an importing country, for instance the United States, the 

protectionism approach might be preferable since the government has more leverage 

in imposing countervailing duties on imported products that contain input from 

Chinese SOEs. Policymakers may want to justify this approach from the perspective 

of the entitlement of domestic constituencies,81 which include workers adversely 

impacted by globalization, not because of their lack of skills or efforts, but simply 

because of technology upgrades and the comparative advantage (like low-cost labor) 

of other countries that compete against them in a globalized market.  

However, if we see the issue from a broader perspective, there are reasons that 

such a protectionism approach should be constrained. International laws are 

“fundamentally a set of techniques for addressing the huge collective action problems 

presented by the co-existence of nearly 200 sovereign states.”82 The WTO legal 

system is no exception. The rules may be flawed in many different senses, but they 

set a normative belief among these sovereign states that we must abide by the rules 

and solve problems through multilateral procedures based on negotiations, and 

potentially, adjudications. If this way of solving the collective problems is abandoned, 
                                                
81 See discussion and debates of an entitlement theory of the countervailing measures in 
Warren F. Schwartz & Eugene W. Harper, The Regulation of Subsidies Affecting 
International Trade, 70 MICH. LAW REV. 831 (1972); Richard Diamond, Economic 
Foundations of Countervailing Duty Law, 29 VA. J. INT. LAW 767 (1989); Alan O. Sykes, 
Second-Best Countervailing Duty Policy: A Critique of the Entitlement Approach, 21 LAW 
POLICY INT. BUS. 699 (1990). 
82 JAMES CRAWFORD, BROWNLE’S PRINCIPLES OF PUBLIC INTERNATIONAL LAW 19 (8th ed. 
2012). 
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or simply disregarded, then the alternative will be unilateral attacks and revenge 

through imposing barriers to trade,83 which could cause a counterproductive situation 

for everyone, potentially leading to warfare. 

At the same time, we should consider the balance between the stability provided 

by a rule-oriented international system84 and countries’ domestic social need to adjust 

to international competition. Professor Jackson has noted that  

the tension that is created when legal rules, designed to bring to the 
subject a measure or predictability and stability, are juxtaposed with 
the intense human needs of government to make ‘exceptions’ to solve 
short-term or ad hoc problems. This tension poses difficult problems 
for the practitioner and the scholar.85  

The problem at hand represents such tensions. Many countries today, facing 

political pressures due to fast-paced technology upgrades and intensive out-sourcing 

activities in production, call for “exceptional ways” to protect domestic constituencies 

that lose in this process. However, such “exceptional ways” shall at least confirm to 

                                                
83 A recent example is the trade remedy tension between the U.S. and China. USDOC self-
initiated antidumping and countervailing duty investigations on common alloy aluminum 
sheet from China on November 28, 2017. See at U.S. Department of Commerce Self-Initiates 
Historic Antidumping and Countervailing Duty Investigations on Common Alloy Aluminum 
Sheet From China, Commerce. Gov, Nov. 28, 2017, https://www.commerce.gov/news/press-
releases/2017/11/us-department-commerce-self-initiates-historic-antidumping-and.  

Then, potentially in response to this investigation and others, Chinese Ministry of Commerce 
(MOFCOM) on February 6, 2018 self initiated an anti-dumping and countervailing 
investigations on sorghum from the U.S., available at 
https://www.agriculture.com/markets/newswire/update-2-china-launches-dumping-probe-
into-us-sorghum-imports-amid-rising-trade 
84 “The phrase ‘rule-orientation’ is used here to contrast with phrases such as ‘rule of law,’ 
and ‘rule-based system.’ Rule orientation implies a less rigid adherence to ‘rule’ and connotes 
some fluidity in rule approaches which seems to accord with reality.” JOHN H. JACKSON, THE 
JURISPRUDENCE OF GATT AND THE WTO: INSIGHTS ON TREATY LAW AND ECONOMIC 
RELATIONS 8 (2000). 
85 JACKSON, supra note 2 at 9. 
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the basic logic represented by legal design, in this case, the definition of “subsidy” in 

Article 1.1 of the SCM Agreement.  

Therefore, the rules should be interpreted to require that an investigating authority 

captures only SOE activities that are positively governmental policy driven at the 

stage of Element (a) analysis. This would require that the investigating authority to 

base its analysis on solid and positive evidences suggesting the influence of 

governmental policy rather than on pure speculation or adverse presumption.  

Then, at the stage of Element (b), the rules should be interpreted to allow policy 

space for the WTO Members’ investigating authority to determine the criteria for a 

market benchmark. However, the market benchmark needs to conform to the legal 

standard established in the existing WTO jurisprudence. (See Section 3.3)  

According to Figure 5.3, this means that the investigating authority would have 

discretion on the scope of the red area activities of an entity, but not the yellow area 

activities. In Figure 5.2, this means that the investigating authority may determine to 

what extent Areas A’s and B’s SOE activities may be excluded in the Element (b) 

analysis.  

IV. Responses to the Gaps and Ambiguities in the “Public Body” Issue Analysis  

Chapter II identified the theoretical and logical gaps and ambiguities in the WTO 

jurisprudence on the issue of “public body.” I summarized them into categories of 

questions, namely the question on presumption, the question on substantive standard, 

and the question on evidentiary standard. The question on presumption is whether 

SOE activities should be presumed to be public or private body activities at the outset 
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of the inquiry. The question on substantive standard requires further elaboration on 

whether the Appellate Body’s governmental authority-based interpretation is legally 

and theoretically appropriate. The question on evidentiary standard is what kind of 

evidences may be relevant in establishing a case of public body’s activity. Part V 

gives responses to these specific questions on the “public body” issue. 

4.1 On the Presumption 

As explained in Part III, Element (a) should not capture SOE activities that are 

purely based on profit maximization considerations. Under the rules, these should be 

considered private body activities. Other SOEs’ activities that are partly or wholly 

based on governmental consideration should be captured by Element (a) as either 

public body activity or private body directed or entrusted by the government. The 

question is at the outset of the analysis, whether an investigating authority should start 

with the presumption that SOE activities are that of private bodies or that of public 

bodies. 

The Appellate Body in its reports began with the presumption that SOE activities 

belong to private bodies. This approach is appropriate because it requires solid and 

positive evidences suggesting the influence of governmental policy, rather than 

allowing speculation or adverse presumption. Thus, it may, to some extent, prevent 

the over-inclusion problem under the protectionism approach.  

Besides rationale that is based on the SCM Agreement’s relevant legal design and 

its underlying policy considerations, we can examine the presumption under a broader 

theory in the legal analysis. In Chapter II, I referred to Ullman-Margalit’s view on the 
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justification of a specific presumption in legal reasoning.86 A justifiable presumption 

should be based on: (1) inductive-probabilistic considerations, or how likely the 

presumed facts to be true; (2) value-related considerations, or how tolerant we are to 

the potential errors caused by such a presumption; and (3) the procedure convenience 

in legal analysis.87 As noted by Ullman-Margalit, the first two are the foundation of a 

justified presumption, and the third is supplemental.88 I will thus focus on the first 

two criteria in my analysis. 

4.1.1 Inductive Probabilistic Consideration of the Presumption 

Chapter III shows that in China, in making so-called non-major business decisions, 

SOE managers rely on market coordinating institutions without interference from 

governmental agencies. Activities concerning non-major business decisions include 

the “provision of goods or services” or “purchase goods” (Article 1.1(a)(1)(iii)) 

activities that are a concern in the “public body” issue. In other words, in “provision 

of goods or services” or “purchasing goods” activities, it is more likely that an SOE is 

driven by profit maximization, that is, a private-interest rather than a governmental 

policy consideration as I explained in section 3.1.1. Therefore, regarding inductive 

probability, it is appropriate to presume Chinese SOEs’ activities of provisions of 

goods or services as private body activities.  

However, as I demonstrated in Chapter IV, the SOE-related issue is not an issue 

that is unique to China. This dissertation is limited in its research scope on this 
                                                
86 Edna Ullman-Margalit, On Presumption, 80 J. PHILOS. 143 (1983). 
87 Id. at 158. 
88 Id. at 161. 
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respect. There thus should be further studies concerning other countries’ SOEs to 

generate more comprehensive date concerning the prevailing facts about SOEs 

worldwide. 

4.1.2 Value-Related Consideration of the Presumption 

The Appellate Body’s suggested presumption may cause error in certain 

circumstances. For example, if the government covertly directs or entrusts an SOE, 

and there is no evidence for proving direction or entrustment, the rule can hardly 

capture activities driven by governmental policy consideration. If we presume 

otherwise, the error is the abusive use of countervailing measures that cause the over-

inclusion problem under the protectionism approach. It is then a normative inquiry as 

to which type of error is less desirable.  

Both errors are essentially governmental intervening actions that are potentially 

distortive to the liberal level of trade. In “public body” issue disputes, the transactions 

under concern were between a domestic input producer and a domestic downstream 

manufacturer. Thus, the former error’s impact could be purely domestic and only 

potentially influencing the international trade flow.  Regarding the latter, the abusive 

use of countervailing measures however is a border measure and has a direct and 

absolute impact on the trade flow. It is thus arguable that the prevention of the latter 

error is more directly relevant to the mandate of the WTO system, and thus less 

tolerable. 

This analysis, under a broader theory of presumption, reveals the inadequacy of 

the current WTO rules. Ideally, the rules should provide mechanisms to prevent and 
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remedy both errors identified above. However, the current SCM Agreement rules do 

not provide sufficient guidance on either of these problems. There is no set of rules to 

clarify how to approach SOEs-related issues in different contexts of the rules, 

including the “public body” issue, and potentially, other SOE-related legal issues. In 

the context of the “public body” issue, certain transparency requirements for SOE 

activities in relation to the governmental agencies may be helpful to prevent the first 

type of error.89  

As noted above, if the context is different, the nature of SOE activities could also 

be, and the rules on presumption must differ. For example, if a legal instrument 

mainly concerns SOEs’ major business decisions, then it might be appropriate to treat 

these activities as governmental in nature, since governments tends to coordinate such 

SOE activities. The conception of SOE activities illustrated in Figure 5.2 and the 

empirical evidences provided in Chapter III could be useful to facilitate discussions 

on other SOEs-related issues within distinctive legal contexts. 

There is also a lack of guidance on the market benchmark analysis. As I argued in 

Section 2.2.3.2, the Appellate Body, in analyzing the USDOC’s approach to “out-of-

country” benchmark, showed inconsistency with its own legal standard of market 

benchmark analysis. If the investigating authorities can mainly based on in-country 

price as benchmarks in their benefit analysis, then the possibility for the latter error 

can be reduced or eliminated. This market benchmark issue is currently under dispute 

                                                
89 Ines Willemyns, Disciplines on State-Owned Enterprises in International Economic Law: 
Are We Moving in the Right Direction? 19 J. INT. ECON. LAW 657 (2016). 
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settlement procedures in the WTO in the anti-dumping investigation context.90 It is 

foreseeable that similar issues will soon arise in the context of countervailing duty 

investigations. The above analysis of the different concepts of market benchmark, and 

the comparative institutional analysis under the VoC approach in Chapter III may 

provide a starting point for a discussion on the market benchmark issue. 

4.2 On the Substantive Standard 

The substantive standard concerns how exactly a public body activity is 

differentiated from a private body activity directed or entrusted by a government or 

public body. There is a commonality between public body activities and private body 

activities that are under direction by or entrustment of a government or public body. 

That is the common criterion under Element (a), namely the governmental policy 

consideration factor. The difference, I argue, hinges on whether that governmental 

policy consideration is intrinsic or extrinsic.  

By intrinsic governmental policy consideration, I refer to governmental policy 

consideration that is internalized through a stable institutional design in a firm’s 

decision-making process. As I elaborated in Chapter III, Chinese SOEs face distinct 

institutional contexts for making different types of business-decisions. When Chinese 

SOEs make decisions concerning bankruptcy or national-level initiatives like the Belt 

and Road Initiative, the law and the Chinese Communist Party (CCP) structure 

                                                
90 See Request for Consultation, United States — Measures Related to Price Comparison 
Methodologies, WTO Doc. WT/DS515 (Dec.12, 2015); and Request for Consultation, 
European Union — Measures Related to Price Comparison Methodologies, WTO Doc. 
WT/DS516 (Dec. 12, 2016). 
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ensures that a governmental agency coordinates the decision-making process. 91 In 

this way, consideration of governmental policy is internalized in the decision-making 

process. The law and the political structure are not ad hoc or temporary, but stable 

and persistent. In these cases, these SOE activities are public body activities.  

However, as to Chinese SOEs’ non-major business decisions, and their firm-

specific strategic business decisions, the law and other domestic institutional design 

provide a safeguard for independent managerial decisions based on market 

coordinating institutions.92 These SOE activities are private body activities. Private 

body activities, if directed or entrusted by governments, are driven by an extrinsic 

consideration of governmental policy.  

An extrinsic consideration of governmental policy refers to a policy consideration 

induced by specific actions of the government. In contrast to the stable and persistent 

institutional design that ensures intrinsic governmental policy consideration, the 

extrinsic governmental policy consideration connotes a case-specific and temporary 

ad hoc governmental action. For example, in the US – Countervailing Duty 

Investigation on DRAMs, the Korean government intended to financially support the 

company Hynix by influencing certain creditors using specific governmental 

                                                
91 Chapter III, Sections 3.2.1.2 and 3.2.1.3.  
92 Listed SOEs are facing more institutional constraints as I explained in Section 3.2.2.2, so 
the institutional design can effectively shield some of their decisions especially those non-
major business decisions and firm-specific strategy decisions from governmental-policy 
considerations. 
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actions.93 Those creditors were arguably under extrinsic consideration of 

governmental policy when providing financial support to Hynix. 

In the case of Chinese state-owned commercial banks (SOCBs), clearly defined 

policy guidance to support certain industries, from the governmental agencies to the 

SOCBs, may cause an extrinsic consideration of governmental policy in the SOCBs’ 

non-major business decisions, like issuing commercial loans. In this circumstance, 

SOCBs relevant activities may constitute private body activities that are directed or 

entrusted by governments.94  

Based on the above analysis, I propose an alternative analytical approach to the 

Appellate Body’s governmental authority based approach to the “public body” issue. 

This alternative approach investigates the institutional context of an entity when it 

engages in certain type of activities. If the institutional context suggests a stable and 

persisting institutional design that ensures that the entity’s activities are partially or 

wholly grounded in governmental policy consideration, then such activities should be 

considered public body activities. I refer to this approach as an institutional-context 

based approach. 

The difference between this approach and the Appellate Body’s governmental 

authority approach is that the proxies to identify the governmental policy 

consideration are different. The concept of “governmental authority,” as I argued in 

                                                
93 See Chapter II, Section 3.2. 
94 See Chapter III, Section 3.2.2. 
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Chapter II, can be difficult to define.95 The institutional context-based approach 

focuses on the specific institutional context of the country where the entity is based. It 

should be noted that this approach does not rely on the analysis of the general 

institutional context in a country, since there is a high level of heterogeneity of 

institutional context surrounding an entity’s different activities.96 Instead, the specific 

institutional context of the type of activity under concern is relevant to the “public 

body” analysis.  

4.3 On the Evidentiary Standard 

In the context of Chinese SOEs, the law, regulations, political structure, and 

market conditions are relevant to the “public body” and market benchmark analyses 

under the SCM Agreement. In Chapter III, I explored the three institutional spheres 

surrounding Chinese SOEs’ activities, namely Chinese SOEs’ corporate governance, 

corporate finance, and their inter-firm relationships. In this section, I explain what 

evidence may be relevant to the “public body” and the market benchmark analyses. 

This serves as an example of the institutional context based approach applied to the 

facts of Chinese SOEs. 

It should be noted that evidence has a dynamic nature: if the evidence on a 

relevant institutional context changes, the nature of an entity’s activity may change 

accordingly.  

                                                
95 See Chapter II, Part II.  
96 This approach is thus different from the approach by the USDOC’s analysis in the Public 
Bodies Memorandum, supra n. 34 in Chapter I. The USDOC surveyed in a general way of the 
institutional context of China and the SOEs, and ignored the nuances of SOEs’ practices with 
regard to different type of activities. 
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4.3.1 Corporate Governance 

In Chapter III, Section 3.2.1, I distinguished between the institutional contexts of 

Chinese SOEs’ major and non-major business decisions.  

4.3.1.1 Major Business Decisions 

The law and institutional design regarding Chinese SOEs’ major business 

decisions tend to internalize governmental policy considerations in Chinese SOEs’ 

decision-making process. However, the influence of governmental policy 

considerations varies based on the percentage of state share and also the SOE’s sector. 

Such laws include: (1) the Chinese company law, specifically “section four special 

provisions on wholly state-owned companies”, (2) The Whole People-owned 

Industrial Enterprise Law that governs traditional state-owned enterprises (TSOEs), 

and (3) the State-owned Assets Law, specifically Chapter V on SOEs’ major decision 

making.97 As illustrated in Table 3.5 in Chapter III, according to the State-owned 

Assets Law, the government agency participates at different levels based on two 

criteria, whether the wholly state-owned enterprise or company with controlling state 

share is on a list of important sectors; and whether the state share has a controlling 

status. 

For “important wholly state-owned enterprises/important company with 

controlling state-share,” the governmental agency that enacts the shareholder’s or 

contributor’s right needs to report to the corresponding government for approval of 

                                                
97 See Chapter III, Section 3.2.1.2. 
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decisions on “merger, splitting, dissolution or petition for bankruptcy.”98 This 

indicates that the governmental policy consideration is the dominant determining 

factor in such SOE decisions. This law may be evidence to suggest that this type of 

SOE’s major business decisions “public body” activities. 

For the “other wholly state-owned enterprise,” the government agency performing 

the shareholder function make decisions on “merger, splitting, increase or reduction 

of registered capital, issuance of bonds, distribution of profits, dissolution and petition 

for bankruptcy.” While for other major business decisions, including “restructuring, 

major investment, provision of large-sum security for others, transfer of major 

property, large-sum donations,” the board of directors makes decisions.99 This 

indicates that, for the former set of decisions, the law intends to internalize 

governmental policy considerations, while for the latter set of decisions, the law 

leaves the discretion to the board of directors. This part of the law may suggest that 

for this type of wholly state-owned enterprise, their major business decisions made by 

a government agency belong to “public body” activities. For the other major business 

decisions, it is arguable that the law does not facilitate any internalization of 

governmental policy consideration, and if so, without other evidence such activities 

should be considered “private body” activities. 

Finally, for “other companies with controlling state share or non-controlling state 

share,” the shareholders make all major business decisions. The governmental agency 

                                                
98 Article 34, State-owned Assets Law, supra n. 59 in Chapter 3. 
99 Id., at Article 32. 



   Chapter V 

 271 

performing the shareholder function must “put forward proposals, present opinions 

and exercise the voting right under the instructions of the appointing body, and report 

the performances of his duty.”100 For these SOEs, the governmental policy 

consideration may be influential to major business decisions in some circumstances, 

but its influence can be limited in a case where the state share does not have either a 

controlling percentage or controlling power. Therefore, with this type of SOEs, it is 

arguable that, when making major-business decisions, their activities are “private 

body” activities, and are subject to the SCM Agreement only when there is evidence 

that the government has directed or entrusted the SOEs’ activities. 

In addition to the law, the executive documents of governmental agencies 

performing shareholder or contributor functions in SOEs may serve as evidence. As I 

explained to in Chapter III, there are records of communication between SOEs and 

the corresponding SASACs.101 These records can indicate whether certain decisions 

result from governmental policy considerations or are purely driven by profit 

maximization goals. 

The Chinese Communist Party (CCP) system within the SOEs is another factor 

that needs clarification here. As noted in Chapter III, the CCP is a centralized system 

that through a hierarchic structure connects the country’s CCP leaders with majority 

of commercial or non-commercial entities in China. Besides the CCP system within 

                                                
100 Id., at Article 33. 
101 Chapter III, Section 3.2.1.2. 
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the governmental agencies, educational institutions, universities and companies102 

also have internal CCP committees. There are two underlying questions. One is the 

function of CCP’s policy guidance. Another is the extent to which the CCP’s policy is 

internalized in SOEs’ decision-making process.  

As I explained in Chapter III, Section 3.2.1.3, the party system has two main 

functions. One is to prevent and punish corruption activities, and another is to ensure 

that the national economic and social strategies be implemented at the lowest level. It 

is the latter function that may impact SOEs’ business decisions. The CCP policy 

statement or guidelines, especially those concerning specific investment activities, 

may be evidence supporting a view that certain activities are driven by governmental 

policy considerations. Moreover, considering that the CCP committee is an internal 

system of SOEs, and is responsible for making major business decisions, the evidence 

of policy guidelines concerning specific type of commercial activity can suggest they 

are “public body” activities in nature.  

4.3.1.2 Non-Major Business Decisions 

Regarding non-major business decisions, including transactions on purchasing 

inputs, selling products, and setting prices, Chinese SOE activities under this category 

are private interest driven activities, and thus should be understood as “private body” 

activities. This means that Chinese SOEs’ purchasing, selling, and product pricing 

                                                
102 According to Article 19 of the Chinese Company Law, as long as there are over three party 
members in the company, the company should establish the party system. Chinese Company 
Law, supra note 60 in Chapter III.  
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should not be subject to the scope of the “subsidy” definition unless one proves that 

there is governmental direction or entrustment of the activity.  

SOE managers making non-major business decisions are incentivized by the 

institutional context to achieve profit-maximization goals, which belong to the 

category of private interest. As explained in Section 3.2.1.4 in Chapter III, the State-

owned Asset Law prescribes that governmental body performing the function of a 

contributor should not intervene in the non-major business decisions. Empirical 

evidence on the ground suggests that SOEs pursue profits maximization in making 

non-major business decisions.  

Therefore, SOEs’ activities concerning non-major business decisions are “private 

body” activities. There are scenarios in which these activities are directed or entrusted 

by the government. For example, as I explained under Section 3.2.1.4 in Chapter III, 

in limited sectors, product pricing is not for profit maximization. I gave the example 

of the nuclear electricity industry. The evidence of the National Development and 

Reform Commission (NDRC)’s designation of the nuclear electricity prices can 

suggest that the price is governmental policy driven under government’s direction.  

4.3.2 Corporate Finance  

In Chapter III, Section 3.2.2, I examined the institutional contexts surrounding 

unlisted (SOEs that are not publicly traded in any stock market) and listed SOEs. The 

general observation is that, in making major and non-major business decisions, listed 

SOEs are under more pressure to resort to market coordination. 103 For instance, 

                                                
103 Section 3.2.1, Chapter III.  
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under Regulation Regarding Strengthening Protection of the Rights and Interests of 

Public Shareholders, the rule defines public equity shareholders other than 

controlling shareholders as a class and requires a majority of public equity 

shareholder votes in the listed firms. These decisions include issuing new stocks to 

public, major restructure of assets, shareholders’ payment of previously debts, 

affiliated companies’ overseas listings, or other matters significantly concerning 

public equity shareholders’ rights.104 Besides this regulation, there are regulation 

issued by the Chinese Securities Regulatory Commission (CSRC), and stock 

exchange market’s rules that bind listed SOEs’ activities.105 

Such evidence can suggest that certain SOE activities are market-based but cannot 

rebut an established case of governmental policy considerations under Element (a). 

As I explained in above Section 2.2.3, evidence of market-orientation is only helpful 

when there is no sufficient evidence to establish governmental policy consideration.  

Such evidence, however, is relevant regarding the market benchmark in a benefit 

analysis. A relevant market with more listed SOEs suggests a more market-based 

environment. When the adjudicators analyze whether the domestic market price is 

distorted, they should consider the percentage of listed firms that compete in the 

relevant market.  

                                                
104 #�. ��!��� �� ��M F (The Regulation Regarding 
Strengthening Protection of the Rights and Interests of Public Shareholders), effective on 
Dec. 7 2004, at: 
http://www.csrc.gov.cn/pub/newsite/flb/flfg/bmgf/ssgs/gszl/201012/t20101231_189735.html. 
(last visited 10 July 2017). 
105 See Section 3.2.2.2 Listed SOEs, Chapter III. 
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4.3.3 Inter-Firm Relationships  

In Chapter III, Section 3.2.3, I elaborated the inter-firm relationships concerning 

SOEs, both within and outside of an enterprise group. Within an enterprise group, 

firms are in collaborative relationships with potential cross-subsidization activities. 

This means that profitable subsidiaries may compensate for profit-losing subsidiaries, 

and that the upstream input subsidiaries may be incentivized to provide lower price 

inputs to downstream subsidiaries than firms outside the enterprise group. While 

outside an enterprise group, the relationship among SOEs in the same market is 

characterized by a competitive nature. 

The implication for the “public body” analysis is that if the concerning transaction 

from the input provider to the downstream producer is within an enterprise group, 

then the transaction is essentially a “subsidy.” However, the SCM Agreement’s 

definition does not capture such a “subsidy” since it is not driven by any 

governmental policy consideration, but rather by a profit maximization consideration 

of the entire enterprise group. Similar cases may exist in other countries’ enterprise 

groups, like Chaebol in South Korea (e.g. Samsung, L.G., Hyundai, Kia and S.K.), or 

keiretsu in Japan (e.g. Mitsubishi).106 By definition, these activities are outside the 

scope of the SCM Agreement’s regulations. Such vertical integration activities may 

be subject to competition regulations, but the rules on subsidies in their current form 

do not intend to regulate them. 

                                                
106 See references in Section 3.2.3.1, Chapter III. 



 

 276 

Moreover, the evidences on the inter-firm relationship outside a state-owned 

enterprise group can be useful in the benefit analysis.107 Economic indicators like the 

firm concentration ratio can suggest the competitiveness in a certain sector. The 

enforcement of anti-monopoly law in practice can also be evidence suggesting a 

general competitive market environment. The evidence of market competitiveness 

can support a view that the domestic price should be the market benchmark in the 

benefit analysis. 

V. Conclusion 

This chapter’s conclusion is two-fold. First, it proposes an institutional-context 

based approach to the “public body” issue as an alternative to the WTO Appellate 

Body’s governmental authority approach. While the governmental authority approach 

that examines both the governmental function and governmental control of an entity, 

the institutional-context based approach focuses on examining the motivation(s) of an 

entity’s activities by looking into their institutional context. If the institutional context 

suggests a stable and persistent institutional design that makes the entity’s activities 

partially or wholly driven by governmental policy consideration, then they should be 

considered “public body” activities.   

In the context of analyzing SOE activities, evidence on such institutional context 

can include law, regulations, executive orders, records of communication between 

SOEs and the government, contracts between SOEs and other firms with which they 

interact, and verifiable evidence on SOE managers’ codes of conduct. The 

                                                
107 See in Section 3.2.3.2, Chapter III.  
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institutional context surrounding SOE activities could be highly heterogeneous, so the 

adjudicators must conduct an activity based or type of activity based investigation and 

analysis. The following Table 5.4 summarizes the substantive standard I propose 

under the institutional-context based approach. It also illustrates the examples I 

described above based on empirical evidence concerning Chinese SOEs. 
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 “Public Body”  
Activities 

“Private body” 
Activities  

Substantive 
standard under 
the institutional 
context-based 

approach 

Activities driven by 
internalized governmental 
policy considerations, which 
are enabled through stable 
institutions, such as law, 
regulation and bureaucratic 
design 

Activities driven by private 
interests including profit-
maximization 
 
(* They can be driven by extrinsic 
governmental policy 
considerations when there is 
demonstration of government’s 
entrustment and direction of the 
activities through ad hoc 
institutions, such as 
administrative order and policy 
guidelines.) 

Examples based 
on Chinese 

SOEs’ empirical 
evidence 

- Major business decisions of 
important wholly state-owned 
enterprises and important 
company with controlling 
state-share’s (Chap. III  Sec. 
3.2.1.2) 
 
- Certain major business 
decisions wholly state-owned 
enterprise’s certain  
(Chap V Sec. 4.3.1); 
 
- SOE major business 
decisions where the CCP 
issued guidelines are specific 
to that business decision/type 
of business decision 

-  Other major business decisions 
by wholly state-owned enterprise 

(Sec. 4.3.1) 
 

- Companies with controlling or 
non-controlling state share’s 

major business decisions 
 

-  SOE activities under non-major 
business decisions, including 

purchasing input, selling products 
or services, and pricing products 

or services 

 
Table 5.4 The Proposed Institutional Context Based Approach  

to the “Public Body” Issue 
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The other aspect of the conclusion concerns the market benchmark analysis when 

the market involves SOEs’ activities. Element (b), or the benefit analysis, justifies the 

SOE activities that confirm to a market benchmark. A market benchmark in the 

“benefit” analysis should represent a price mechanism that is not designated by 

governmental agency and is generated in a competitive market conditions. This 

chapter suggests that SOEs’ price can represent a market benchmark if it is not 

designated by the government and represents a result under a competitive condition in 

relevant market.108 The following summarizes the types of evidence are relevant to 

evaluate a market’s competition condition in the case of China. 

• In selecting benchmarks, the price of an SOE that is listed in a stock exchange 

market can be more appropriate than that of an unlisted SOE, because listed 

SOEs are under stricter scrutiny through domestic law, regulation, and stock 

exchange rules to rely on market coordination; 

• The competition level of inter-firm relationships among SOEs outside a state-

owned enterprise group can be evaluated in terms of the number of firms in a 

sector and the eight-firm concentration ratio; 

• The effectiveness anti-monopoly law enforcement is an indicator of the 

competition environment. Robust enforcement of anti-monopoly law can 

suggest an institutional support for a competitive environment; 
                                                
108 The SOEs here refer to SOEs whose activities are not under investigation but in 
the same domestic market. The SOEs whose activities are considered “financial 
contributions” are naturally excluded from the scope of a benchmark analysis, since if 
they are also included, the comparison could become circular and meaningless. See 
discussion in US – Countervailing Measures (China) and US – Carbon Steel (India). 
[citation] 
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• In certain sectors, there is publicly available evidence showing that a 

government agency, such as National Development and Reform Commission 

(NDRC) designates the price. For example, the NDRC designates the price of 

electricity generated by nuclear power. 

One underlying implication of this chapter is about defining the relationship 

between the concepts of governmental policy driven and market based activities. An 

entity’s activity is a “public body” activity does not mean that it cannot be market 

based. Also, an entity’s activity being market-based does not necessarily mean that 

the entity’s activity is a “private body” activity. Under the legal design of the SCM 

Agreement, the “public body” analysis is about identifying governmental policy 

driven activities, and the “benefit” analysis is about identifying market based 

activities. As shown in the above analysis, although the two concepts relate to each 

other in certain circumstances, they are essentially two distinctive variables in 

different dimensions. This chapter has clarified the respective scopes of these two 

concepts and their relationships, and it applies this conceptual understanding to an 

analysis of concrete facts concerning Chinese SOEs.  
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Chapter VI Concluding Remarks and Future Research Agenda 
 

Two decades ago, Professor John H. Jackson called attention to the “interface 

problem” facing the WTO, a problem of regulating different economic systems within 

a single multilateral trade organization.1 In particular, he was concerned about the 

continuing accession of China, which represented an economic system considered a 

“non-market economy.” The specific concern was how China’s “non-market 

economy” system could interact with “market-oriented” institutions in the WTO. This 

“interface problem” is closely related to the concept of “unfair” trade often referenced 

by politicians. The question is what “fair” and “unfair” mean in the context of 

international competition and cooperation among sovereign states facing similar 

domestic issues of employment, environmental and social welfares. Professor Jackson 

noted that “some of the ‘unfairness’ problems are in reality ‘difference’ problems.”2  

Today, this “interface problem” has reached its height with policy concerns 

becoming complex legal issues. Besides the “public body” issue, there are others, 

including the market benchmark issue for calculating the dumping and subsidy 

margins. The legal issues analyzed in this dissertation are reflections of broader 

policy consideration of the “interface problem.” This dissertation suggests the 

following views on the “interface problem.” 

                                                
1 JACKSON, supra note 119 at 30, 331. 
2 Id. at 30. 
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First, to address these legal issues and their underlying interface problem, the first 

step is to describe the problem precisely and properly. The key to address these issues 

is not only about how we label distinctive economic systems or ideological believes 

in economic development, but about a solid understanding of how the economies 

operate in reality. For example, compared with twenty years ago, today’s China has 

many more formal and informal market institutions, including laws and regulations 

that facilitate transactions through market mechanisms and a culture that embraces 

the market as an important and central tool for solving coordination problems in 

economic activities.3 Accession to the WTO was an important factor that accelerated 

China’s transformation into a market economy.4  

In the case of SOEs, they transitioned from traditional SOEs to modern SOEs and 

have experienced several rounds of substantive reform since 1978.5 A simple 

understanding that “SOEs are controlled by the government rather than market” is a 

naive statement to describe the SOEs as a complex economic organization that has 
                                                
3 For history of the Chinese economy’s transition into a market economy, see in Ronald 
Coase & Ning Wang, How Cinna Became Capitalist (2012); Nicholas R. Lardy, Markets 
over Mao: The Rise of Private Business in China (2014).  
4 “China’s joining the World Trade Organization in 2001 further consolidated market reform 
at home and expanded its role in economic globalization abroad. By then, China had been 
irreversibly transformed into a market economy. At the end of the decade, the financial 
meltdown on Wall Street led to a severe economic recession and the West began to doubt the 
global market order’s soundness. China, however, stood firmly behind market and economic 
globalization: January 1, 2010 effectively began a free-trade agreement between China and 
ASEAN (the Association of South East Asian Nations).” Coase and Wang, supra note 4 at 
109. 
5 “Even before the Third Plenum, the reform of state-owned enterprises had begun. The first 
case was reported in October, 1978 in Sichuan province headed by Zhao Ziyang, who was 
later promoted to premier in 1980 for his pioneering reforms.” Id. at 43. See a brief 
introduction of transition from Traditional SOEs (TSOEs) to SOEs in Chapter III, Section 
3.2.1.  
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undergone decades of adjustments based on its own, as well as international, 

experience.6  

In Chapter III, this dissertation takes the Variety of Capitalism (VoC) Approach 

framework as its foundation, and uses concepts and analytical tools of the new 

institutional economics, including the firm theory based on a relational view of firms, 

the principle-agent theory and the path-dependency theory to describe the nuances of 

today’s Chinese SOEs’ nature and operation. This research shows that SOEs are 

embedded in a web of institutional constraints, in which they rely on multiple 

coordinating institutions, including market, networks, and government’s guidelines or 

directions. Chinese SOEs may rely on different sets of coordinating institutions 

depending on their activities. In some activities, SOEs seem to partially driven by 

governmental policy considerations, but at the same time the activities are market 

based. Regarding such activities, there is a three-level inquiry. The first level is to 

define what it means by governmental policy consideration and market based 

activities. After that, the question is how to identify governmental policy-driven 

activities and market based activities. Finally, the question is what legal obligations 

apply to such activities.  

                                                
6 Chinese SOE reforms synchronized with global reforms in the 1980s and 1990s. For 
example, the French-style “contract plan” was adopted widely in other countries, including 
China in 1986, the Republic of Korea in 1983, and India in 1988. Later, in the 1990s, SOE 
privatization reform became the international norm. From 1992 to mid-1994, China initiated 
a substantive privatization reform of SOEs, which privatized more that 90% in some 
provinces. Aldo Musacchio & Sergio Lazzarini, Reinventing State Capitalism: Leviathan in 
Business, Brazil and Beyond 38 (2014); Coase and Wang, supra note 4 at 131. 
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In Chapter V, this dissertation answers these inquiries in the context of the WTO 

rules on subsidies and countervailing measures. Under the definition of “subsidy” of 

the Agreement on Subsidies and Countervailing Measures (SCM Agreement), the 

“public body” analysis identifies activities with underlying governmental policy 

consideration, and subject them to a stricter scrutiny than purely private interest 

driven activities. The “benefit” analysis identifies activities conforming to a market 

standard and excludes them from the scope of actionable subsidies. I argue that SOEs 

activities may be “public body” activities when there is intrinsic governmental policy 

consideration demonstrated by stable and persisting institutions that ensure the 

entity’s activities are partially or wholly grounded in governmental policy 

consideration. SOEs activities may be “private body” activities when they are purely 

for profits maximization goals and would thus be considered private interest driven. 

Such “private body” activities can be extrinsically driven by governmental policy 

consideration when they are directed or entrusted by the government, which can be 

demonstrated by ad hoc and case-specific institutions that require or force an entity to 

consider governmental policy. Moreover, SOEs governmental policy driven activities 

are excluded from the scope of actionable subsidies if they conform to a market 

benchmark. A market can be considered a proper benchmark if its price mechanism is 

not designated by the government, and is instead generated in a competitive condition. 

Chapter V has provided the analytical framework and also given concrete examples 

based on empirical evidences. From a broader perspective, this dissertation belongs to 

a project of creating a nuanced understanding of the relationship between 
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governmental policy and market mechanism. I argue that only with such nuanced 

understandings, can we properly approach the so-called interface problems among the 

different varieties of market economies. 

Second, this dissertation also implicates that the interface problem does no rest in 

the “difference” but the commonalities among varieties of market economies. Firms, 

including SOEs in market economies, such as Liberal, Coordinated, or State-guided 

Market Economies face similar coordination problems in pursuit of higher returns in 

economic profits or other policy benefits. Their problem is not whether to use the 

market as a coordinating institution since it is so pervasive and fundamental that any 

economy involved in a global system can hardly avoid it. The common challenge is 

that the pace of technology upgrades makes industrial structures change at an 

unprecedented speed, which is much faster than how humans can renew our 

knowledge and abilities to adjust to different jobs. If we consider each country a 

natural person, it is not the problem that people steal one another’s’ jobs, but rather 

that the jobs change too quickly for everyone to keep pace. There could be many 

responses to this problem. One is to blame one other for stealing the shrinking pool of 

jobs, triggering a trade war to divert people’s attention and solving only short-term 

problems. A better alternative, however, is to recognize the common problem and 

collectively find ways to solve it.  

The Chinese government uses SOEs to maintain employment, raise public 

finances for distributive and industrial policy purposes, and maintain stable political 

control of the government. (See elaborations in Chapters III and V) When the Chinese 
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government uses SOEs to achieve social objectives, rather than commercial, or profit-

maximizing, goals, this strategy can be rational from their perspective. However, it 

can also affect other countries’ markets. International rules need to identify these 

activities, not to condemn them as illegitimate ways of solving social problems, but to 

find ways to balance the potential effects. In this dissertation, I propose that we 

should explore the motivations of SOE activities, by examining their underlying 

coordinating institutions. If the evidence shows that an activity is purely or partly 

determined by governmental guidance (Element (a) in the conceptual map, Chapter V) 

and is not market oriented (Element (b) in the conceptual map), then the rules should 

allow policy space to other countries to counter the activities’ impact. This approach 

is better than any that generally consider SOEs non-market entities and impose 

harsher rules against them without objective or nuanced analysis. This approach 

provides legitimacy to countries’ efforts to tackle their common problem in a 

restrained and balanced way. 

This dissertation is a starting point. I noted in the introduction that the “public 

body” is only one issue concerning today’s SOEs in an international context. As I 

have shown, the specific legal design of treaties or agreements may suggest their own 

policy considerations, and thus lead to distinct legal applications. In other aspects of 

WTO law, international investment law, and regional trade agreements, though 

similar SOE facts may apply, conclusions might differ in accordance with distinct 

legal designs. Therefore, one future research agenda is to explore the similarities and 



    

 287 

differences among these international institutions concerning their SOE approaches 

and their underlying rationale.  

A broader research agenda is to further explore the possibility of applying the 

tools and evidence in the economic literature’s institutional studies to understand 

legal institutions’ impact on economic performance and vice versa. This requires not 

only the ability to understand concepts and theories in both fields, but also to conduct 

solid empirical research on qualitative and quantitative data. This dissertation helps to 

test some of the tools, but more importantly, makes me realize where to further my 

knowledge and skills. I owe this insight to the guidance of my supervisor, Professor 

Richard D. Diamond, who has been pushing me since the first day of my doctoral 

research to explore interdisciplinary grounds. Though it is a particularly difficult area, 

I now find my interest in it, and will pursue its exploration in my future endeavors. 
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