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Abstract
In this dissertation I explain civil procedure in the age of the administrative state as a
congressional delegation to private enforcers and the judiciary that happens often at the ‘cost
of’ or ‘as an alternative to’ delegating to bureaucrats in the administrative apparatus. My
basic argument is that civil procedure is a form of delegation of policymaking and
implementation to private enforcers and courts, and that the intensity of said delegation
depends, ultimately, (1) on whether it serves the political coalition controlling congresses,
and (2) on whether congresses control the bureaucratic machinery that could address the
same issues. Under the theory, intense private enforcement, as created by congress, can only
be expected in areas that are functional to the governing coalition or when the government is
divided and hence congress presumes that the bureaucracy will be an unfaithful agent. In all
other cases, congressional delegation through procedure should be expected to be weak or
controlled, formally or informally, through the bureaucracy and the political branches. The
theory I propose does not purport to comprehensively cover all types of civil procedure for
all times in history. It is more predictive the closer procedure is to matters that are relevant
to the governing coalition and when applied at the time of formal delegation through statute.
The theory is also limited to explaining how the delegation through civil procedure grows or
shrinks after the creation of the administrative state. As such, it is the result of the increased
theorization and awareness of the power embedded in civil procedure and the effects of
judicialization or juridification on the administration.
In the dissertation, I illustrate the power of the theory by applying it to the recent
enactment of litigation regimes in environmental law and consumer law in Chile, which both
show a substantial overlap between bureaucratic and private enforcement, but were created
under different political conditions. In such application, the theory I develop shows more
explanatory power than previous theories that linked the shape of consumer class actions
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and environmental actions (and civil procedure in general) to legal traditions, legal culture,
or the hierarchical nature of the administration of justice. Underlying my argument is the
claim that ‘the structural choice about who gets to make and implement policy’ is politics and
partisan politics all the way to the river.

Keywords: comparative law, regime politics, civil procedure, class actions, private
enforcement regimes.
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1. Introduction
In this dissertation I seek to illuminate the connection between politics –regular
politics, partisan politics – and particular aspects of civil procedure that have incidence on
how much private enforcement will be mobilized and, as a consequence, how much power
will be transferred to courts. My overarching thesis is that congresses’ desire to mobilize
private enforcement reflects a choice to transfer power to private enforcers and courts instead
of empowering or allowing the administrative apparatus to extend its power unchecked. In
the era of total justice and the administrative state, choices about civil procedure – I claim–
are mostly about how to allocate power between competing agents rather than the result of
the adaptation of obscure doctrines to emerging problems.
The premises and questions that animate this research can be stated in a nutshell.
Private enforcers are universally very sensitive to incentives and disincentives to litigation
and these can be altered selectively by statute. Statutes and statutory procedures – law and
economics scholars have taught us – can raise or lower barriers to litigation, increase or
decrease the expectancy of favorable results, delay or anticipate judgment, increase or
decrease the rewards, make it easier or hard to intermediate claims, allow claims’
management, shift litigation costs, etc. Because statutes can be used in such a way, the
process-drafter has the ability to regulate the intensity of the ensuing private litigation and,
ultimately, the ability to expand (or shrink) the role of courts in policymaking and
implementation. The questions are, then, what triggers the decision to use private enforcers
and courts in first place? Why the process-drafter decides to have more intense litigation in
some cases and why so little, or even a bureaucratically controlled litigation, or no-litigation
at all in some others? What makes politicians prefer private-driven litigation to the
administrative apparatus when pursuing policy goals?
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As posed, the questions are difficult. There are multiple reasons why politicians
could want more or less intense private enforcement in any area they desire to regulate,
whether it is in conjunction, in parallel, or completely isolated from the administrative
apparatus. A common non-cynical answer is to ‘get things done’. There is a lively discussion
going on for decades in the United States about the benefits (and downsides) of using private
enforcement and courts instead of the administrative apparatus for policy-making and
implementation. This approach is popularly known as the Regulation through Litigation. The
Regulation through Litigation is mostly prescriptive and the usual aim is efficiency in
achieving predefined goals.
But efficiency is an elusive concept and, besides, many policy goals are long-term
goals that cannot be readily assessed. So ‘getting things done’ might be useful for rhetorical
purposes to defend some institutional choices but downplayed in real life. In the latter other
more mundane or pragmatic considerations might carry more weight. It is here that an issue
more pressing than efficiency arises for those who wield the power face when it comes to
delegation: how to pursue or appear pursuing the goals without surrendering too much of it.
In answering this question, the administrative apparatus and private enforcers using courts
offer a striking contrast for politicians. Enacting procedural rules that enable the litigation is a
choice to use private enforcers and courts to exert state coercion, as it is empowering the
administrative apparatus.1 But unlike with the administrative apparatus, politicians cannot
easily control the litigation and courts’ enforcement once procedures are enacted and set free.
Choosing private enforcers and courts can certainly get things done, but it can also take an
important toll in politicians’ ability to control future outcomes. Enabling litigation is what
political scientists call a ‘structural choice,’ in which “...the winners [of the political process]
use their temporary hold on public authority to design new structures and impose them on
See SEAN FARHANG, THE LITIGATION STATE: PUBLIC REGULATION AND PRIVATE LAWSUITS IN THE UNITED
STATES 3 (Princeton University Press 2010).
1
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the polity as a whole.”2 The key claim of this dissertation is the creation procedures that
incentivize litigation reflect a structural choice that favors private enforcers and courts over
the administrative apparatus.
In the dissertation I advance two main sets of political reasons why legislators might
want to structurally delegate policy-making and implementation to private enforcers and
courts through the creation of procedure and not to the administrative apparatus that they
would normally control more easily. In the first group are issues in which the use of private
enforcement and courts are functional to the governing coalition that controls the legislative
and executive branches. The second group, on the contrary, reflects the lack of said coalition,
which might imply legislative distrust of the administrative apparatus and, therefore,
compromised solutions. In both cases the political branches prevail on deciding in broad
terms how much private enforcement will encourage courts and ask for judicial decisions.
The difference is that in the first group of reasons, what legislators look for is, primarily,
insulation from politics, while in the second, they seek insulation from politics but also to
reach enough litigation to carry out policies even against the will of the group controlling the
executive. The basic intuition that this claim gives way is that civil procedure will be created
or destroyed according to the legislative’s desire to insulate policies from the political debate
or its desire to overcome or supplant the administrative apparatus. How these decisions play
out will depend on the political environment, how powers are separated, and the struggle for
the control of the administrative apparatus.
The thrust of the argument of this dissertation can be squared with the literature that
has tried to reconcile the existence of a separated judiciary with the majoritarian politics and
the literature that has linked judicial power to competitive political markets. My contribution
to the field is the idea that civil procedures –particularly foreign civil procedures in countries
See Terry M. Moe, Political Institutions: The Neglected Side of the Story, 6 J. LAW ECON. ORGAN. 213, 222
(1990).
2
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in which the legislative predominance in procedural rulemaking is less disputed than in the
United States– can be better understood as delegations to private enforcers and courts that
happen when the alternative of using the administrative apparatus is unavailable or
politically undesirable.
The argument I advance in the dissertation is mostly the result of studying theories
that have been elaborated to explain political foundations of judicial empowerment in the
United States. I draw some ideas from comparative institutional analysis to explain the
interchangeability between courts and agencies. I also relied on the positive theory of the
separation of powers to explain the institutional boundaries of the judiciary and its relation to
the so-called ‘political branches’. I used some delegation theory to frame congresses as
principals and courts and administrative agencies as competing agents, and to highlight the
role of statutes in said delegation. I also draw heavily on an emerging subfield of public law
in political science called ‘regime politics analysis of interbranch relations’ and in
comparative constitutional law, to emphasize the control that strong political coalitions have
over the judiciary and also to explain roles of the judiciary that are compatible with their
existence. Finally, I borrowed from law and economics and political science to understand
congressional decisions over the “private enforcement regime” of a statute. Regarding the
latter I follow closely the groundbreaking work of Berkeley’s political-scientist Sean
Farhang.3 My dissertation can be thought of the combination of the theories of regime politics
and of the political foundations of private enforcement, as advanced by Farhang, applied to
explain civil procedure in comparative perspective.
In the dissertation I put procedural rules at the center of statutory ‘private
enforcement regimes,’4 and as the result of congressional choices and then use regime

See, in general, FARHANG, supra note 1.
I take procedure to be a subset of rules of what Sean Farhang has called the “private enforcement
regime of a statute,” which comprehend are all those doctrines that “... together can have profound
3
4
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politics’ insights to link these choices to their political and institutional background. Put
differently, I put procedure at the center of the ‘judicial architecture’ and tie it to the
structural role that congress would want to assign to private enforcers and courts, given the
interest of the parties controlling congress and the alternative of using the administrative
apparatus to similar ends. According to the thesis I put forward, intense private enforcement,
as incentivized by congress, can only be expected in areas that are functional to governing
coalitions that control the political branches, or when the government is divided and hence
congress presumes that the administrative apparatus will be an unfaithful agent for making
and implementing its policy choices. In other all other cases, congressional delegation
through procedure should be expected to be weak or controlled, formally or informally, by
the bureaucracy and the political branches.
As with all theories, mine is not exempt from some basic assumptions and two of
them will be evident at the outset in the argument. In an effort to encourage further reading, I
advance them here succinctly. First, I assume that incentivizing litigation is the most
important way to empower courts in the age of the administrative state. I consider them to be
the most important way because they are the only way to systematically and, thus,
structurally, empower courts across the board or “from below,” as Charles Epp puts it.5
Though they are certainly other factors that are also building blocks of the judiciary,6 I take
them to be less important or given, and apply to courts’ empowerment from below similar
logics that have been used to explain their empowerment from above in studies on
comparative political science and comparative constitutional law. Put differently, I take as a
given that choices about procedure, which determine the structural role of private enforcers
consequences for how much or little private enforcement litigation will actually be mobilized”. See, Id.
at 3–4.
5 See CHARLES R. EPP, THE RIGHTS REVOLUTION: LAWYERS, ACTIVISTS, AND SUPREME COURTS IN
COMPARATIVE PERSPECTIVE 2 (University Of Chicago Press, 1st ed. 1998).
6 See, in general, JUSTIN CROWE, BUILDING THE JUDICIARY: LAW, COURTS, AND THE POLITICS OF
INSTITUTIONAL DEVELOPMENT 8–14 (Princeton studies in American politics!: historical, international, and
comparative perspectives, Princeton University Press 2012).
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and therefore of courts, are influenced by internal politics as any other choices regarding the
political structure. Yet, unlike the usual debates in comparative constitutional law, my
argument shifts the focus of judicial empowerment from those dramatic cases of superior or
constitutional courts, which abound, to the more mundane, more consistent and less
dramatic empowerment through legislative enacted procedural rules.
Second, as anticipated above, in this dissertation I assume that congresses should try
to minimize the power surrendered pursuant to the success of the policy being delegated and
that bureaucrats, for several reasons, should have the upper hand in normal circumstances.
My approach is to explain procedure as a ‘deviation’ from the normal relation between the
legislative and executive branches, in which the control of the administrative apparatus is
undisputed and policies have a wide support. This assumption is based on the widely spread
though thin observation that the judiciary does not seem to have similar relevance in policymaking and implementation in jurisdictions where power is less fragmented. Is it also based
on the idea that surrendering power to the administrative apparatus is, under normal
circumstances, politically speaking less costly and less definitive than enacting a litigious
policy.
The way I develop the argument in this dissertation is deductive. Thus, there are
many generalizations, simplifications and compromises at the beginning. These were the
price to pay for the premises that serve as the foundations of the argument. The deductive
elaboration seemed appropriate to capture the broad institutional setting in which civil
procedure arises and a better way to stimulate the comparative application of the theory.
Admittedly, the caveat of proceeding deductively is that real life counterexamples will come
to mind to readers at the outset. The only compensation I can offer in advance to counter
these legitimate impulses is a roadmap of the argument along with the premises used to
elaborate it.
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2. Overview of the argument
I start my argument in Section 3 analyzing the institutional features of the judiciary,
which is where procedure comes alive and where private enforcement happens. My choices
for the institutional framework are standard. I use the theory of the separation of powers to
distinguish the judiciary from its surrounding institutions. The theory is presented in its most
general form to highlight that, when combined with representative government and
competitive politics, it can produce shifting and uneven distributions of power between the
branches. I use this potential shifting and uneven distribution as an antecedent for
institutional development and subsequent legislative choices about courts policy-making and
implementing role, private enforcement and procedure.
After analyzing the institutional background, I move in Section 4 to describe the role
of governing coalitions and how these reach control of the government when power is
institutionally fragmented or separated in different branches. My definition of ‘governing
coalition’ is a loose one but this does not impair the argument. My basic point here is to show
that emerging political coalitions have political incentives to try to shift government
functions away from the branches they can’t control, whatever these branches are. I use these
dynamics to introduce an element of directionality to the changes in the power of the
branches that political competition spurs. To conceptualize this directionality I use the
concept of ‘pairs’. When governing coalitions get a hold on power, I claim, they will try to
override the triadic structure of the separation of powers with pairs in all the issues that are
politically relevant. The pairing of the branches concept describes the abstract idea that
branches’ actual power will grow unevenly (and one of them might actually decrease in
power) due to the dynamics produced by the combination of representative government and
separated powers. Under a separation of powers scheme dominated by paired branches, the
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policy-making and implementation of new policies, and the implementation of the agenda
more generally, should normally concentrate in two branches.
After elaborating the idea of the pairing of the branches, I highlight how malleable
are the functions that are normally attributed to the different branches of the government
according to traditional and legalistic accounts. Functions, I assert, can –and often do– shift
between branches of the government. With this I neither imply that branches have no core
functions nor that the historical contingency does not matter. Also, I do not imply that
function shifting is a zero-sum power game. The objective is simply to show that branches’
relevance in policymaking and implementation can change dramatically depending on how
ideologically close they are to the emerging political coalitions.
After establishing the scenario of the separation of powers, and of the role of
governing coalitions and competitive politics in shifting functions among branches, I briefly
analyze in Section 5 why the legislative branch is more likely to be part of the paired
branches. The analysis I offer to highlight this importance is admittedly simplified in several
dimensions. I do not address multi-cameral congresses or the problem of federal states. The
argument is meant to be neither a positive political description nor the political philosopher’s
case for legislative supremacy. Rather, the section is a simplified and abstract description
about how elections, the basic manner of appointing officers in a democracy, impacts
different branches and why congresses should be the place where new governing coalitions
emerge. To avoid any reference to the idea of legislative supremacy and all the surrounding
complexities, I use instead the term ‘legislative predominance’.
The ‘legislative predominance’ is instrumental to the rest of the argument and to the
comparative application of the theory that I put forward later for two strategic reasons. First,
the legislative predominance centers the focus in the legislative branch as the main actor in
the elaboration of the law and, particularly, procedural rules. This emphasis is necessary
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because in the United States, the source of many theories I use to build mine, lawmaking is
usually described in terms of an endless interaction between the judicial, legislative and
executive branches, with different branches dominating under different circumstances.
Moreover, the core of procedural laws in the United States are the Federal Rules of Civil
Procedure, which ironically were not actually legislated but created by the judiciary. Thus, by
focusing on the legislative predominance, I can depict better some of the real treats of the
American Exceptionalism while keeping American private statutory enforcement comparable
to those of countries in which procedural lawmaking is an exclusive legislative prerogative.
The focus in the legislative predominance makes a more general case, which is also valid in
the United States for statutory procedures, as I elaborate in subsequent sections.
Second, my focus in the legislative predominance is strategic because it serves to put
statutes, the byproduct of legislative action, as the more general source of procedural law.
Statutes, particularly those that enact civil procedures, are the vehicle congresses use to
delegate policymaking and implementation and where they manifest their structural choice
over the role of private enforcement and courts. This is true in the United States for
legislative-created litigious policies, and I claim, for most of civil procedures in foreign
countries. And this is why I can, later, confidently borrow the analytical tools developed in
the United States to analyze legislative created procedures and more generally statutory
private enforcement and apply them to explore judicial empowerment elsewhere. The
strategic move of connecting procedure and private enforcement to legislative action might
be counterintuitive for American scholars, which see the creation, maintenance and
termination of private enforcement in the United State as mainly judicial deeds. The latter is
true as a matter of fact. The United States Supreme Court on its own has had substantial say
in creating, expanding or contracting private enforcement. Yet, this factual circumstance is
not in tension with the fact that United States’ Congress, when the political circumstances are
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appropriate, does encourage, maintain or destroy private enforcement through statutory
procedural rules as well.
After reviewing the separation of powers, the dynamics produced by governing
coalitions (or the lack thereof) and the role of the legislative branch and of statutory law as
the background of choices about procedure –which covers the basics of the more complex
theories that come next – I move in Section 6 to analyze how the pairing of the branches
works in practice and what are the implications for the judicial branch’s relevance in policymaking and implementation.
As an exercise to illustrate how the pairings can serve to think creatively about
interbranch relations, I start by analyzing what I call the executive-judicial pair. This pair is
perhaps the least important of the three potential combinations because it should be less
frequent. A jurisdiction that permanently uses its judiciary to govern or to justify executive
action is bound to dissolve the institutional boundaries between the executive and the
judiciary or to politicize its judiciary. Neither is a stable combination for the separation of
powers. Nevertheless, the review of the executive-judicial pair is useful because it provides a
good opportunity to introduce a subfield of public law in political science in the United
States that is known as ‘regime politics analysis of the judiciary’ in interbranch relations.
‘Regime politics’, for short, is neoinstitutionalists’ reactions to legal scholars’ claims about the
power of judicial review and judicial supremacy. Regime politics tries to reconcile the
existence of a powerful judiciary with majoritarian politics by providing reasons why
political branches would encourage and tolerate judicial empowerment and by unmasking
the alleged countermajoritarian effects of judicial review of legislation. After quickly
elaborating on the executive-judicial pair and the tenets of regime politics, I move to analyze
the pairs that interest me more, which are the legislative-executive pair and the legislativejudicial pair.
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The legislative-executive pair, which I treat extensively in Section 6.2, is what I use
as the benchmark for the other two pairs. I treat it as the most normal and common
arrangement. The executive-legislative pair assumes the existence of a governing coalition
that can successfully control both political branches and coordinate them. In such a setting,
ceteris paribus, the issues at the core at the agenda of the governing coalition should be
delegated to the bureaucracy and not to private enforcers and courts. This happens because
delegating to the bureaucracy is more immediate, provides more ideological consistency, and
it is, in general, easier to control by politicians. When congress delegates policy-making and
implementation to the administrative apparatus, it can rather easily curtail that power by
modifying the statute or by reducing the relevant agencies’ budget, to mention the most
obvious methods. More importantly, congresspersons have many informal avenues to exert
pressure over bureaucrats that belong to their same political coalitions and which are part of
their regulatory networks. This provides congresspersons with the required flexibility to
control outcomes in the issues that matter most for their constituency. Contrasted to the
latter, the delegation to the judiciary is protracted, bound to generate ideological
inconsistencies, and bounded to create stakes for several atomized groups. The difference
between delegating to one or the other can be illustrated further by focusing on one of the
most important incentives to generate litigious policies in the United States and elsewhere:
cost-shifting. Litigious policies are mostly costless for the state because the parties pay for the
litigation. But this apparent benefit is precisely why they are more difficult to reverse;
litigious policies, once created, cannot be easily controlled by the ‘power of the purse’.7
The review of the legislative-executive pair is, like the legislative predominance,
strategic to the development of the subsequent argument. I use it to highlight those judicial

See THOMAS FREDERICK BURKE, LAWYERS, LAWSUITS, AND LEGAL RIGHTS: THE BATTLE OVER LITIGATION IN
AMERICAN SOCIETY 178–79 (California series in law, politics, and society, volume 2, University of
California Press 2002).
7
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roles that make sense even when the executive and legislative branches are paired. These
roles, which are illuminated by the review of the literature in regime politics, are critical to
the argument because they allow me to justify later the existence of private enforcement and
procedures despite the apparent convenience of using the administrative apparatus. This
helps to differentiate cases in which the judicial gets empowered through procedure because
of its particular institutional characteristics from the cases in which it is empowered despite
or in opposition to the executive branch. One of the most interesting developments in what
could be considered the incipient comparative literature on regime politics is how it has been
able to conceptualize roles of the judiciary that are functional to governing coalitions and the
result of internal political dynamics. Most of these discoveries overlap with also recent
literature highlighting the role of the judiciaries in authoritarian regimes.
I close the subsection analyzing how the judicial roles that are functional to the
legislative-executive pair can be used to explain congressional choices about private
enforcement and procedure, which are the structural foundations that support the judiciary
in performing such roles. For example, it seems that the conflict solving of low-level disputes
or using courts as a second-best solution for the implementation of policies that divide
governing coalitions, to mention some on my list, are a part of the courts’ functions in all
sorts of political regimes. Using the list of roles that are generated-under and, thus,
compatible-with the existence of a governing coalition, I argue that some civil procedures
(and the intensity of private litigation they entail) match, while others, in theory, do not. The
mismatches can arise on several fronts. I do not analyze them all but I do highlight how some
designs, for example, can create too much insulation from politics or create enforcement
which is too intense and, hence, too close to the bureaucratic policy-making and
implementation. To illustrate, I hint that some non-aggregated procedures with enhanced
damages can serve governing coalitions to detect egregious problems that require
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substantive upfront investments to be discovered, as traditional ‘law and economics’
rationale predicts. These procedures are compatible with administrative intervention when
the issue exposed by the private litigation can be easily addressed systemically by expanding
existing administrative regulations. This can be conceptualized as a fire alarm role for private
enforcement and courts: private enforcers and courts show where the problem is, and the
bureaucracy –the firefighters– comes to put the fire out with new regulations. As opposed to
this non-aggregated solution, I explain, the American-style class action for a similar purpose
would not work. When designed adequately, class actions would certainly be able to
incentivize upfront investments, yet they would not be compatible with a delegation to the
bureaucracy, or what I called the legislative-executive pair. This happens because the class
action would not only raise fire alarms but also extinguish the fire by decreasing bureaucrats’
ability to engage in future regulatory dialogs and transferring part of that power to the
judges and private enforcers.
Finally, in Section 6.3, I come to the critical elaboration of the legislative-judicial pair,
which is the key piece of the dissertation. The legislative-judicial pairing was not
conceptualized until recently and, to my knowledge, as a theory has not yet transcended its
birthplace, the United States.
I start providing an explanation to the reasons why the conceptualization of the
legislative-judicial pair was difficult for political scientists and legal scholars in the United
States. Basically, the United States has a particular setting that is unlikely to be found in
foreign nations: a very powerful judiciary able to dictate its own procedure (or at least to be
the first-mover in system plagued with veto points) that which until recently was constantly
inviting constitutional and strategic litigation. This early “power grab” of the American
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judiciary,8 which predates the sprouting of the administrative state, made it hard to discern
which manifestations of judicial power were the result of the invitations made by the
judiciary itself or officials in the executive or even the result of entrepreneurial litigation– or
in general, ‘law’s allure’–9 and which, the result of Congress deliberately seeking to empower
private enforcers and courts structurally, be it in absence, on the side or against the
administrative apparatus.
After explaining why the topic was neglected, I move to analyze the legislativejudicial pair by contrasting it to the legislative-executive pair, which is the one in which the
so-called ‘political branches’ are coordinated and dominant. In a nutshell, the legislativejudicial pairing happens when the relation between the legislative and the executive is weak
or broken, which is usually referred in the United States as ‘divided government’. Under
divided government, legislators distrust executive action and have incentives to delegate
policy-making and implementation to private enforcers and courts. This institutional design,
as Sean Farhang aptly conceptualized, allows legislators to put policies on auto-pilot
enforcement.10 By creating strong procedures and encouraging private enforcement,
congresses can use the power of courts –albeit less consistently than with a bureaucracy– to
make and implement policy. The advantage of this structural choice is that it can be carried
out on the side or in spite of having an executive-dependent bureaucracy in the same arena.
This functional account of judicial empowerment allows me to put my argument in line with
previous neoinstitutional theories grounding judicialization or juridification on the
coalescence or abstention of the political branches or in the existence of highly competitive
political markets, which increase the chances of divided government.

See Stephen B. Burbank and Linda J. Silberman, Civil Procedure Reform in Comparative Context: The
United States of America, 45 AM. J. COMP. LAW 675, 699 (1997).
9 See GORDON SILVERSTEIN, LAW’S ALLURE: HOW LAW SHAPES, CONSTRAINS, SAVES, AND KILLS POLITICS
(Cambridge University Press 2009).
10 See FARHANG, supra note 1, at 5.
8

14

To make the case that the legislative-judicial pair is a useful and creative way to think
about the relation between the legislative and judicial branches, and to show its potential to
explain foreign political dynamics behind the design of procedural rules, I make in this
subsection a substantive literature review on the subject. My starting point is Sean Farhang’s
book The Litigation State, which is the most influential work on my dissertation.
Backtracking on The Litigation State, my literature review brings forward most of the
authors cited plus some others that bear on the same issues. In the review I explain the
authors’ influence on the foundations of Farhang’s theory and mine, justifying why these
authors are a good basis for building a comparative theory about the political foundations of
civil procedure. The elaboration there is swift because most of theories that Farhang uses
were built, in turn, using foreign arrangements as a reference to highlight some aspect of the
United States’ system. Just to mention some of the authors I review succinctly, in list are
Robert Kagan, who opposes adversarial legalism constantly to the concept of bureaucratic
legalism; Terry Moe, who opposes America’s difficult-to-create but strong agencies to the
easier-to-create but weaker European versions; and Martin Shapiro, who is the forbearer of
most institutional analysis of the judiciary from a comparative perspective. The review of all
these authors makes it easier for me to recast Farhang’s theory in The Litigation State and to
put it to comparative use in subsequent sections.
In my own terms, Farhang’s thesis in The Litigation State can be condensed and
abstracted in the following terms: If it is true that the legislative wants to empower the
judiciary instead of the executive for policy-making and implementation, then it should
create institutions–in this case statutory procedures– that strengthen judicial support
structures, encouraging courts’ policy-making or adversarial legalism, insulated or
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independent from the administration.11 In the book, Farhang is able to convincingly
demonstrate that one of the most important factors in creation of statutes containing private
enforcement regimes and encouraging litigious policies in the United States is divided
government.
After reviewing Farhang’s theories and the authors he used to construct it, I advance
my own theory. My theory can be thought of as an extension of Farhang’s. Echoing Farhang,
I do believe economic incentives and disincentives for litigation matter for private enforcers
and I take civil procedure and the existence of private enforcement regimes in statutes as the
result of congressional choices to encourage or discourage litigation. Similar to him, I also
consider the insulation from the administration –the desire for auto-pilot mode– as a key
factor in congresses’ choice between a litigious policy and a bureaucratically enforced policy,
or a combination of both. My nuance here is that I use the pairing of the branches concept
developed in the previous sections, to explain how the insulation works in every direction
following the political changes. I also use the pairing of the branches concept to illustrate
how bureaucratic arrangements should prevail when the government is not divided,
provided the exceptions in which the regime politics literature suggests the judiciary should
play a more substantive role. The latter will be the cases in which encouraging private
enforcement and empowering the judiciary is functional to the dominant coalition. As such,
my theory can be thought as a combination of Farhang’s theory about private enforcement
regimes and the incipient comparative literature on regime politics applied to the creation
and subsequent modification of procedural rules that bear on the private enforcement and,
consequently, the empowerment of courts in foreign countries.
After elaborating my theory, I move in section 7 to defend why the theory is useful to
understand the political foundations of civil procedure more generally outside the United
11

For a detailed description of this thesis and the concepts it involves see, infra Section 6.3.3 A theory

for the legislative-judicial pairing.
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States. Projecting Farhang’s theory and using regime politics, I assume that the normal
scenario for most of the countries is that the legislative-executive branches work fairly
coordinated. Thus, the intensity of civil procedures in those places should be weak because it
is the bureaucratic policy-making and implementation that is being insulated from judicial
oversight. The positive prescription of the theory is that in places in which dominant
coalitions are present either by constitutional design, like in parliamentary regimes, or
because of the result of elections, new procedures should be functional to the roles of the
judiciary as I explained in the legislative-executive pair, or subdued, in more or less covered
ways, to the administrative apparatus. This approach to procedure, I claim, puts the right
focus on those formal or informal elements that allow the legislative-executive pair to keep
control over the flow of litigation. The point of view I advance opens the possibility of
exploring sham procedures or procedures that do not aim to systemically address the
substantive issues but rather work as pressure valves, trailing behind bureaucratic
policymaking and implementation.
In a nutshell I can state my theory in the following form: If the legislative does not
want to disempower or inhibit the expansion of the executive’s policy-making and
implementation through the administrative apparatus, then it should create private
enforcement regimes and empower courts only in cases in which it clearly favors the
governing coalition, preferably subdued to the administrative apparatus.
Admittedly, the theory as stated is very broad, so as soon as I make it, I introduce
qualifications and nuances. For a start, I acknowledge there is an immediate deficiency in the
way I try to demonstrate how my theory works. I would be reluctant to claim, for example,
that the shape of civil procedures and private enforcement regimes in a European
parliamentary democracy is explained by the hierarchical power of successive governing
coalitions controlling a highly functional and flexible civil service. This might be factually
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true but the hurdles to prove such a claim would be immense because conceptualizing how
the separation of power works in that parliamentary democracy will be difficult and there
will be plenty of historical accidents that might bear on the distribution of roles between
branches.
Second, I emphasize that my theory does not take into account, but it is not
contradictory to, path-dependency on historical arrangements, episodes of policyentrepreneurship and issues that fall outside fault lines of the political debate. Institutional
arrangements like procedures created in the past can survive for a long time precisely
because the political dynamics makes it hard to reverse them. The endurance of litigious
policies is relied upon by congresses when they create them.
Third, the theory I put forward only makes sense after the administrative state was
developed; it is a theory about how the macro institutional background and the political
dynamics influence the legislative choice to empower courts or bureaucratic agencies for
making policy and implementation. Fourth, the theory should have more explanatory power
at the moment of the delegation and less or little explanatory power after subsequent actors
start to act strategically based on the initial delegation. This is one of the reasons I follow
Farhang and focus on statutes as a methodologically sound way to observe sources of judicial
empowerment and why I do not focus on court rulings.
Fifth and last, I add an important caveat to my theory and its possible implications,
which is the issue of careless legal borrowings. I do work under the assumptions that
congresses can fairly predict the strength of the ensuing private enforcement after they opt
for a litigious approach to policy-making and implementation even if it is adapted from
another country. Moreover, I assume (and provide some anecdotal evidence), that congresses
can easily correct undesirable deviations if they have a firm control over the statutory law.
Yet, there are plenty of cases of unanticipated consequences after the congressional
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delegation in which bureaucracies were able to rein in a litigious policy, or in which judges,
pushed by the litigation, went too far into previously bureaucratically dominated
arrangements. More competitive politics or weaker coalitions make it more likely that
litigious policies will stick. To the contrary, the stronger the coalition, the more likely that the
administrative apparatus will prevail.
I end the dissertation in Section 8 providing case studies that show how the political
foundations influence congressional structural choices about courts and private enforcement,
and how these choices are reflected in the design of civil procedures. The first case shows
how the design of the Chilean consumer class actions was deeply influenced by the existence
of a cohesive coalition that held a tight control over the consumer agency and other
consumer-related agencies, which were the alternative agent to implement the policy
changes. The review of debate about Chilean class actions shows that the shape of procedure
reflected a struggle between the different agencies that could be affected by the litigation that
ended in a consensus for a lesser role for courts and private enforcement.
The second case is the enactment of a litigious policy for environmental protection,
which represents the opposite case. The coalition that debated the environmental litigation
was very weak and was soon to be defeated in the control of the executive. Under such a
scenario, congress distrusted the bureaucratic implementation, and therefore decided to give
courts and private enforcement, particularly NGOs, a pivotal role on the policy-making and
implementation.

3. The triadic structure of separation of powers
The starting point of this theoretical analysis is a triad that has to decide by majority
without any external constraint about something that is governed in common by its three
members. In such a setting the triad will be unstable. The problem with triads is that even if
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each party has the same power (or rights if you will) over the common, the unconstrained
triad working under a majority rule secures one thing and one thing only: that no member of
the triad will take control over the common without the consent of at least one other member.
In more technical terms, members of triads in non-repeated games suffer a constant
temptation to betray the triadic structure because it is in their benefit to convince one other
member to split the share of the third rather than coordinating with that third. Even if the
game is to be repeated, tripartite cooperation might not be the end game result; as long as
two parties can dominate the distribution through stable or institutionalized alliances, the
third can be turned rather permanently into a passive umpire kept only in the game to solve
disagreements.12 One bargain is all that’s needed to override the triad with a pair.
Institutional arrangements based on the separation of powers also suffer from this
dysfunctionality. The separation of powers is a doctrine that in its “pure,” “ideal-type
version”13 divides the government in three branches (or departments), then allocates
functions (or powers) exclusive to each of them, and finally, provides mechanisms to avoid
the same persons to serve simultaneously in more than one branch. The myth is well known:
power should be constrained within the different branches of the government where the
Executive’s function is to execute the law, the Legislative’s function is to write the law, and
the Judiciary’s function is to interpret the law and solve conflicts.14
Montesquieu believed that the “separation of powers was a weapon against
autocracy.”15 For James Madison, it was a mechanism to avoid tyranny.16 And for these

The exercise can be generalized to any setting of 2n-1 members deciding over a thing in common, and
be translated into the following proposition in terms of institutional analysis: majority rule at the base–
one person one vote–does not necessarily imply equitable distributions of powers among representative
institutions in any setting where power is divided on two or more institutions.
13 See M.J.C. VILE, CONSTITUTIONALISM AND THE SEPARATION OF POWERS 13–19 (Liberty Fund, 2nd ed.
1998).
14 Attributed to Montesquieu’s The spirit of the laws, original stated by Clement Walker in 1647. See Max
Radin, The Doctrine of the Separation of Powers in Seventeenth Century Controversies, 86 UNIV. PA. LAW REV.
AM. LAW REGIST. 842, 851–56 (1938).
15 See, Id. at 866.
12

20

purposes the separation of powers has been rather successful when not broken down by
legislative-executive conflicts in unstable democracies.17 Yet, even when functioning as
intended,18 and surviving more than what its creators envisioned,19 the doctrine has not been
successful in providing for a consistent division of power besides the necessary overlapping
for the branches to check and balance each other.20 Chiefly, the doctrine has failed to curtail
the inherent problem of unconstrained triads as governing structures: their tendency to be
overridden by pairs.
A numeric example might illustrate how this setting may look like. Think of a 100
votes representing all the sovereignty available in a country distributed in three persons,
with 49, 48, and 3, each. In absolute terms, the three-vote person has less than 7% of the
actual power of the other two. Yet, if majority rule holds, she has enough power to shift the
balance in favor of any of the other two voters if these are against each other. In fact, it might
See JAMES MADISON, THE FEDERALIST NO. 47. (“The accumulation of all powers, legislative, executive,
and judiciary, in the same hands, whether of one, a few, or many [...] may justly be pronounced the very
definition of tyranny.”) Available at http://avalon.law.yale.edu/18th_century/fed47.asp (Permanent
Link).
17 See Juan J. Linz, Presidential or Parliamentary Democracy: Does It Make a Difference?, in FAIL. PRES.
DEMOCR. 3 (Juan J. Linz and Arturo Valenzuela eds., Johns Hopkins University Press 1994). See also,
Scott Mainwaring, Presidentialism in Latin America, 25 LAT. AM. RES. REV. 157, 165–66 (1990); José Antonio
Cheibub and Fernando Lemongi, Legislative-Executive Relations, in COMP. CONST. LAW 211, 215 (Tom
Ginsburg and Rosalind Dixon eds., Research handbooks in comparative law, Edward Elgar 2011). For
more on the reasons of these breakdowns or what is now known as the ‘Linzean nightmare,’ see infra
notes 58-60.
18 Magill describes the avoidance of tyranny and avoidance of the concentration of powers in one
branch as the core of the consensus about the North American Constitution. See M. Elizabeth Magill,
The Real Separation in Separation of Powers Law, 86 VA. LAW REV. 1127, 1149–52 (2000).
19 See Hugh Heclo, What Has Happened to the Separation of Powers?, in SEP. POWERS GOOD GOV. 131, 132
(Bradford P. Wilson and Peter W. Schramm eds., 1994).
20 According to Bernanrd Manin, the framers mixed in the American Constitution two different
theories, the pure separation of powers, which allocated functions into Congress, the President and
Courts, and the check and balances, in which “one branch of the government might be authorized to
exercise some active influence on another in order to resist and counteract its power.” See Bernard
Manin, Check, Balances and Boundaries: The Separation of Powers in the Constitutional Debate of 1787, in
INVENT. MOD. REPUB. 30–31 (Biancamaria Fontana ed., Cambridge University Press 1994). The problem
with the mixing of these two theories can be recognized centuries later in the U.S Supreme Court
zigzagging jurisprudence when it comes to decide Separation of Powers cases. On one side, the first
theory can be link to specificity and efficiency as goals. On the other, the second clearly aims to increase
democratic accountability. As recognized by Huq and Michaels, these different goals are not easy to
balance, and the courts might incline for one or the other in different moments of time. See, Aziz Z. Huq
and Jon D. Michaels, The Cycles of Separation-of-Powers Jurisprudence, SSRN Scholarly Paper ID 2758219
24–30 (Social Science Research Network), Apr. 2, 2016. (Forthcoming, Yale Law Journal 2017).
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be kept in the game precisely for this purpose– as an insurance of the 48-vote person against
the 49 one. Equally, a country could have a working and functional separation of powers even if
one of its branches has little practical power. The only condition for this separation to hold as
an effective constraint to the concentration of power in one is that none of the branches can
do without at least one other branch.
Of course with the example I don’t mean that the separation of powers is a theory that
can be mechanically implemented by allocating theoretical “units” of power to predefined
rigid branches. Nor do I claim that such units could be crafted to adequately describe
government functions– what the executive, legislative and judicial branches regularly do.
Rather, my point is to emphasize at a very abstract level that the three-fold division, does not
imply a tripartite balance of power. On the contrary, assuming repeated interactions in a
competitive political environment, skewed distributions of power in favor of two branches
with ideological proximity should be the norm.
The political dynamics of why branches will pair under a tripartite separation of
powers is deceptively simple. In essence, all the constitutional provisions that materialize the
separation of powers root the governmental functions in branches and then open up the seats in
those branches to officers that ideally should respond to different interests.21 Under

The whole purpose of this division is increasing diversity–the chances that officers representing
different interests will to check on each other. A standard description of the separation of powers is the
contained in the Oxford Companion to Comparative Politics:
“Separation of powers” is the constitutional doctrine that requires the partial or complete
assignment of distinct executive, legislative, and judicial powers to separate branches of
government, provides for different means of selecting the officers of those separate branches, prohibits
those officers from serving simultaneously in more than one branch, and provides each branch
with sufficient checks and balances to prevent usurpation of power by the others. Sovereignty
resides in the people, and no branch may claim to possess a monopoly of the sovereign
powers.
See, "Separation of Powers." In The Oxford Companion to Comparative Politics. : Oxford University Press,
2012. Some authors call the means of selecting offices the “separation of persons.” Contrasting with a
“pure doctrine” of the separation of powers, in which separated branches get separated functions and
separated people, Vile notes that it is normally the last of these elements, separation of persons, the one
closer to the core of the theory. See VILE, supra note 13, at 17–19. See also, Eli Salzberger and Stefan
Voigt, Separation of Powers: New Perspectives and Empirical Findings—introduction, 20 CONST. POLIT. ECON.
21
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representative government the most relevant interests represented are determined by the
electoral rules, which are usually but not always majoritarian. For example, districting aims
to capture the interests of a majority based on its geographical distribution. “Staggered
elections,”22 critical in separation of power schemes, aim to capture the changes in interests
and the interests of newer generations. But not all the rules are based on electoral mechanics
and not all officers are elected. Careerism, qualifications, joint appointments by other
officials, etc. are all devices that serve the same basic purpose: they seek to bring persons
with different interests to serve in different branches. This diversity, whatever its origin, is
what essentially limits power because it minimizes the chances of having officers that should
check each other coordinating with each other.23 To get what is called the ‘separation of
persons’ component of the separation of powers, a concept that I will come back often, the
key issue is that no branch gets to be constituted in the exact same way.24

197, 198 (2009). A classical contemporary example in the United States of debates around the separation
of persons is gerrymandering.
22 See Bruce Ackerman, The New Separation of Powers, 113 HARV. LAW REV. 633, 644 (2000). See, also,
David Fontana, Government in Opposition, 119 YALE LAW J. 548, 555–61 (2009).
23 According to Hoq and Michaels:
[The] familiar Madisonian resistance to tyranny (as reflected in the separation of powers) and
corresponding commitment to pluralism (as reflected in the diversification of powers), should
be reconceived to reflect not just concern about literal, corporeal tyranny but also about the
tyranny of a single norm.... The three branches serve as devices through which a larger,
pluralistic normative vision can be channeled and, ultimately, vindicated. The key term here is
pluralistic: The federal government’s basic design is intended to simultaneously advance and
harmonize diverse and conflicting normative ends. As a correlative, American separation-ofpowers thinking since Madison has long registered antipathy to arrangements that concentrate
power in one branch or, worse, a single element of a branch.
See, Huq and Michaels, supra note 20, at 24–25.
24 According to Elliot:
In Federalist No. 51, Madison reminds us that this guiding principle of redundant, mutually
checking power centers runs throughout the design of our government: "This policy of
supplying, by opposite and rival interests, the defect of better motives, might be traced
through the whole system of human affairs, private as well as public." THE FEDERALIST No.
51, at 322 (J. Madison).”
See Elliot Why Our Separation of Powers Jurisprudence Is So Abysmal p. 517, f. 33. In the United States
Constitution, the separation of persons is mostly reflected in the ‘Incompatibility’ and ‘Ineligibility’
Clauses. For an explanation of their practical usage, see Ronald J. Krotoszynski Jr., The Separation of
Legislative and Executive Powers, in COMP. CONST. LAW 234, 241–42 (Tom Ginsburg and Rosalind Dixon
eds., Research handbooks in comparative law, Edward Elgar 2011).
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In a political arrangement that does separate persons in the way described, an upand-coming political force–defined loosely as a group whose members share common
enough interests–, needs an extensive period to control two branches and a waning group
has an extensive window to retrench itself to one.25 In other words, because each up-andcoming political group is forced to move in steps as other groups diminish in influence, the
acquisition of the three branches or what Ackerman calls “full political authority,” becomes a
hard task.26 The rotation produced by a competitive political environment reflected in
elections will make pairs the most probable functioning arrangement.27 By this assertion I
don’t imply that branches are always in a two against one arrangement in every ideological
issues or that institutional boundaries between branches do not matter at all if the three fall in
the hands of the same group. Rather my point is to emphasize, again at a very abstract level
that, if the political environment is competitive, a well-designed separation of persons is
more likely to generate ideological misalignments between branches as groups with different
agendas move strategically in and out of power.
Now, lawyers and legal scholars are generally fixated on the idea that it is the
separation of functions as defined in the law and not the separation of persons what limits
encroachment and what determines interbranch relations.28 This is self-reinforcing a

For example, in the United States, controlling the House, the Senate, the Government and the
Supreme Court, might take decades. A much more complex version of this proposition has been made
in different contexts and referring to different constitutional schemes. They all share in common the
idea that when compared to parliamentary regimes, presidential regimes makes it hard for winnertakes-all strategies, and when groups obtain full authority, or the three powers, starts a races against the
constitutional clock to entrench its policies, usually but not exclusively in the judicial power. See
Ackerman, supra note 22, at 650.
26 See Id.; Fontana, supra note 22, at 558–59, 582.
27 FDR and court packing is nice example of an attempt. Note that parliamentary systems achieve the
same thing by dispersing the power or parliamentary votes in different constituencies using exclusively
space (or electoral districts) and time.
28 As stated by Gwyn, “[a]merican studies of the doctrine [of separation of powers] have too often been
excessively legalistic, concerning themselves primarily with its manifestations in constitutional
documents and its interpretation by the courts.” See WILLIAM B. GWYN, THE MEANING OF THE
SEPARATION OF POWERS; AN ANALYSIS OF THE DOCTRINE FROM ITS ORIGIN TO THE ADOPTION OF THE UNITED
STATES CONSTITUTION 4 (Tulane University 1965).
25
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professional bias. Lawyers are trained to uphold functions as defined in the text and take the
structural dynamics for granted because that is the how they start building legal arguments.
Yet, allocations of powers or functions have little to do with the separation of powers; it is the
separation of persons (or the lack thereof) that does, or fails to do, the real work.29 This was,
perhaps, clearer at the time of the framers of the American constitution, who put careful
attention to the structure and branches’ composition to avoid “factions” to take over the
government.30 Madison himself recognized that powers (“or functions as we might call them
today,”31) exhibited “mere shades of difference.”32 Confirming it centuries later, Richard
Neustadt famously asserted that the U.S. framers’ created a system of “separated institutions
sharing power.”33

The problems of interpretation regarding institutional and functional separation of powers are
somehow reflected in the US. Supreme Court jurisprudence about separation of powers, which has
shown the limits of functionality when applied to solve cases but has been clearer when it comes to
separate persons. See, E. Donald Elliott, Why Our Separation of Powers Jurisprudence Is So Abysmal, 57
GEORGE WASH. LAW REV. 506 (1988). But Cf. Möller insisting that from a legitimizing standpoint the
most important is the separation of functions not the institutional setting. See CHRISTOPH MÖLLERS, THE
THREE BRANCHES: A COMPARATIVE MODEL OF SEPARATION OF POWERS 47–48 (OUP Oxford 2013).
30 According to Richard Brisbin,
[...] what emerged from the [constitutional] convention was a politics of separate
governmental institutions sharing ill-defined powers... Also, the Constitution provided for
different ways of delegating power from the people to federal officers. The officers of the
branches would then probably offer different perspectives on popular sentiments.... Together
these arrangements for selection of officials and judicial independence promised that political
conflicts among leaders representing many different constituencies would prevent
governmental tyranny.
Richard A. Brisbin, Jr., The Judiciary and the Separation of Powers, in JUDIC. BRANCH 89, 93 (Kermit L. Hall
et al. eds., Institutions of American democracy series, Oxford University Press 2005). According to
Madison:
[Montesquieu’s] meaning, as his own words import, and still more conclusively as illustrated
by the example in his eye, can amount to no more than this, that where the whole power of
one department is exercised by the same hands which possess the whole power of another
department, the fundamental principles of a free constitution are subverted.”
See MADISON, supra note 16. See, also, Krotoszynski Jr., supra note 24, at 239–40.
31 See GWYN, supra note 28, at 5.
32 The complete citation goes as follows: “Even the boundaries between the Executive, Legislative and
Judiciary powers, though in general so strongly marked in themselves, consist in many instances of
mere shades of difference.” See James Madison, Letters to Jefferson, 24 October 1787 in Kurnar and
Lerner Eds. The Founders Constitution, cited by Manin, supra note 20, at 50.
33 See RICHARD E. NEUSTADT, PRESIDENTIAL POWER, THE POLITICS OF LEADERSHIP 33 (Wiley 1960). Cited by
Donald L. Robinson, The Renewal of American Constitutionalism, in ROBERT A. GOLDWIN AND ART
KAUFMAN, SEP. POWERS--DOES IT STILL WORK 38, 41 (American Enterprise Institute 1986).
29
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4. Governing coalitions and the pairing of branches
Under a triadic structure of the separation of powers, paired branches and those
political groups behind them–what Howard Gillman calls the “national governing
coalitions”34– have incentives to push partner branches to play the functions of the branch
they don’t control.35 These pushes are strategic and indirect and, therefore, are harder to
conceptualize and perceive. Think of a classical case of separation of powers. There are
disagreements with the use of executive orders to back executive actions but only a few
would deny that these executive orders are functionally legislative in the traditional sense and
that these often supplant what otherwise could be congressional decisions.36 Interestingly,
the same could be said about Supreme Court decisions backing the exact same executive
actions, yet we are much more ambivalent when it comes to conceptualizing these as
functionally legislative. Our faith in the adversarial nature of the judicial procedure and in
the independence of courts makes us think the judicial branch is bound to be an arbitrator
between competing interests that cannot be consistently empowering the executive in
separation of power cases.37 As a result we downplay political groups’ strategies to team up
with the executive and judicial branches.38

See Howard Gillman, Courts and the Politics of Partisan Coalitions, in OXF. HANDB. LAW POLIT. 644, 645
(Keith E. Whittington et al. eds., The Oxford handbooks of political science, Oxford University Press
2010). See also, Cheibub and Lemongi, supra note 17, at 222.
35 An illustrative acknowledgment of this works in the U.S. can be found in Justice Jackson’s dissent in
Youngstown (Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S.579): “Party loyalties and interests,
sometimes more binding than law, extend his effective control into branches of government other than
his own and he often may win, as a political leader, what he cannot command under the Constitution.”
Cited by Daryl J. Levinson and Richard H. Pildes, Separation of Parties, Not Powers, 119 HARV. LAW REV.
2312, 2314 (2005). See also, Mark A. Graber, Constructing Judicial Review, 8 ANNU. REV. POLIT. SCI. 425,
428 (2005); Daryl J. Levinson, Parchment and Politics: The Positive Puzzle of Constituional Commitment, 124
HARV. LAW REV. 657, 724–25 (2011); Gillman, supra note 34.
36 See KENNETH R. MAYER, WITH THE STROKE OF A PEN: EXECUTIVE ORDERS AND PRESIDENTIAL POWER 4–11
(Princeton University Press 2002). See, also, Louis Fisher, Laws Congress Never Made, CONSTITUTION 59
(1993).
37 I am not implying that courts will always favor the executive in an executive-judicial pair, but they
generally will. The deviant cases will be symbolic cases to keep the courts ‘courtness.’ In words of
Martin Shapiro referring to constitutional courts,
34

26

There are many examples in the United States and abroad in which a branch
performs the functions of another branch that becomes, in practice, diminished.39 The
ostensible combinations are many. Just to showcase the catchiest phrases describing the
phenomenon, a dominant political group could rule with the legislative and the executive,
keeping the judiciary as “mere machine.”40 Or it could have the executive “govern with
judges.”41 Or it could–most interestingly for the purpose of this dissertation–rule with the
legislative and the judicial branches, “[empowering] litigants and their attorneys to enforce
rules at the expense of the executive...”42 or as another author describes, using “...courts and
private litigants to function as substitutes for a more robust administrative apparatus.”43 In

Rhetoric, myth, and a certain confusion may assist constitutional courts in exploiting their
'courtness' in support of their policy-making. It is not likely, however, that simply repeating
loud and long that it is neutral and independent will be a successful strategy for a court that in
its substantive judgments in division of powers cases consistently favours some of the power
holders over others... a constitutional court that consistently found in favour of .. [one power
holder] and against ...[other power holder] would eventually lose its reputation for courtness.
Martin M. Shapiro, The Success of Judicial Review and Democracy, in MARTIN M. SHAPIRO AND ALEC STONE
SWEET, LAW POLIT. JUDIC. 148, 167 (Oxford University Press 2002). For a similar assessment, regarding
Norwegian courts, see, Torstein Eckhoff, Impartiality, Separation of Powers, and Judicial Independence, 9
SCAND. STUD. LAW 9, 32 (1965).
38 See, e.g., Keith E. Whittington, “Interpose Your Friendly Hand”: Political Supports for the Exercise of
Judicial Review by the United States Supreme Court, 99 AM. POLIT. SCI. REV. 583 (2005) [hereinafter
Whittington, Interpose Your Friendly Hand]. These strategies were very prominent in the political debates
in the United States in the 20th century because of the power of judicial review of the American judiciary
to trump federal legislation. See, also, Keith E. Whittington, Preserving the “Dignity and Influence of the
Court,” in RETHINK. POLIT. INST. ART STATE 283, 294 (Ian Shapiro et al. eds., New York University Press
2006) [hereinafter Keith E. Whittington, Preserving the “Dignity and Influence of the Court”].
39 Writing about the United States’ experience, Levinson and Pildes assert that:
When government is divided, party lines track branch lines, and we should expect to see party
competition channeled through the branches. The resulting interbranch political competition will look,
for better or worse, something like the Madisonian dynamic of rivalrous branches. On the other hand,
when government is unified and the engine of party competition is removed from the internal structure
of government, we should expect interbranch competition to dissipate. Intraparty cooperation (as a
strategy of interparty competition) smoothes over branch boundaries and suppresses the central
dynamic assumed in the Madisonian model.
See, Levinson and Pildes, supra note 35, at 2329.
40 This was the Jeffersonian ideal and the phrase chosen by Anna Harvey to maker he case that courts
are deferent to political branches. See ANNA L. HARVEY, A MERE MACHINE: THE SUPREME COURT,
CONGRESS, AND AMERICAN DEMOCRACY (Yale University Press 2013).
41 See, e.g., ALEC STONE SWEET, GOVERNING WITH JUDGES: CONSTITUTIONAL POLITICS IN EUROPE (Oxford
University Press 2000).
42 See FARHANG, supra note 1, at 45–46.
43 See R. DANIEL KELEMEN, EUROLEGALISM: THE TRANSFORMATION OF LAW AND REGULATION IN THE
EUROPEAN UNION 20 (Harvard University Press 2011) [hereinafter KELEMEN, EUROLEGALISM].
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all these combinations of branches exercising power the separation of functions is blurred
because the ‘separation of persons’ I referred above is weakened by political affinity.44
Now, several immediate objections can be raised against the abstract idea of paired
branches dominating the triadic structure of the separation of powers that I have depicted.
The most evident are substantial political insulation and institutional competency. Arguably,
there are many institutions inside and outside the formal structure of the branches that do
not easily bend to political groups’ strategies and not all the institutions are equally able to
carry out every government function. Both objections are contentious but can be downplayed
for the moment.45 No matter how constrained is the space for politics, “[p]olitical power
holders usually attempt to shape the institutional structure within which they operate so that
it best suits their interests.”46 As aptly described by Levinson:
In the real world, we often observe government units choosing to surrender power to, or
cooperate... it is easy to see how this non- competitive institutional behavior serves the
interests of the officials and their constituents who animate the relevant institutions. In a
system of democratic politics, representatives accumulate and exercise power not by
aggrandizing the institutions in which they work but by getting things done - in particular, by
advancing their (or their constituents') policy goals. If representatives can better achieve their
policy goals by deferring to another institution, there is no obvious reason why they would
want to do the job themselves... [r]epresentatives and other officials can often exercise power

The phenomenon is not exclusive of the United States. As Alec Stone-Sweet recognizes:
Structural differentiation, but overlap in functions, are the norm. We can easily list the
institutional characteristics that distinguish a European legislature from a European court; but
today judges legislate, parliaments adjudicate, and the boundaries separating law and politics–
the legislative and judicial functions–are little more than academic constructions.
See STONE SWEET, supra note 41, at 130. (Emphasis is mine.)
45 Most political scientists would deny that institutions can be insulated from politics even in the short
term, and scholars of government always teach us how malleable institutions are.
46 See Ran Hirschl, Struggle for Hegemony: Understanding Judicial Empowerment Through
Constitutionalization in Culturally Divided Polities, The, 36 STANF. J. INT. LAW 73, 75 (2000). According to
Levinson and Pildes: “[i]f government officials are motivated primarily by policy and partisan goals,
then single-party control of multiple branches of government will tend to create cross-branch
cooperation among like-minded officeholders.” Levinson and Pildes, supra note 35, at 2323.
44
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and advance their interests more effectively by encouraging the institution in which they work
to refrain from acting or to defer to a "competing" institution.47

Perhaps the best confirmation of this assessment comes from common observation of
how political competition occurs in the United States. “No major party has ever said, ‘We
want only the presidency,’ or only the Senate or the House. They have always said, ‘give us
total responsibility.’"48

5. The legislative’s predominance
The structural elements of the separation of powers added to a competitive political
environment, creates the incentives for political groups or winning coalitions, to
accommodate functions over structures they cannot easily control. In my admittedly stylized
triad, these create the stage to override the triadic structure with pairs. However, when it
comes to matching the separation of powers’ theory with the theory about representative
government, not all branches are equal.49 Most of the advanced democracies that claim
separation of powers have settled on the idea that the Legislative power is the least imperfect
embodiment of the sovereign and the cornerstone of self-determination in a representative
government.50 Congresses, and for that matter parliaments, are the basis of democracies.

See Levinson, supra note 35, at 725. (Emphasis is mine).
See James L. Sundquist, Needed: A Political Theory for the New Era of Coalition Government in the United
States, 103 POLIT. SCI. Q. 613, 616 (1988). (Emphasis and quotation marks in the original). But Cf.
Fontana, claiming that winning coalitions sometimes grant losing coalitions some power, or seats in
different branches of the government. See Fontana, supra note 22, at 571–81.
49 The American framers mixed two different notions in the constitution, the notion of balanced
government, which originated in England and rooted in the idea of accountability of the king through
the parliament, and the idea of separation of powers, which is also English in orogin, but more diffuse
and articulated over time by several authors, including Locke, and of course, Montesquieu who
popularized it. According to Radin, “It soon become apparent that the separation was not meant to
imply complete equality nor to impair the supremacy of the legislative power as exercised by a really
popular assembly.” See Radin, supra note 14, at 866 f.55.
50 See MÖLLERS, supra note 29, at 84–85. For a detailed account of the evolution of the idea within the
context of the doctrine of the separation of powers, see GWYN, supra note 28, at 11–28, 37–66.
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But it is not necessary to make the case for legislative supremacy to make the claim
that the legislative should have predominance when matching the separation of powers
structures with a competitive political environment. The legislative branch is the branch
should be the branch most responsive to changes in political tides and the place where
coalitions are normally formed. Therefore it is always a candidate to be part of the prevailing
pair within the triad.51 In other words, though the executive-judicial pair, which I will
describe below, might predominate when the legislative is inexistent or severely impaired, it
will be an unlikely combination. Ideological alignment should always be easier between the
legislative and executive branches or legislative and judicial branches.52
From an historical and constitutional perspective, elaborating on why the legislative
branch should be a common member of the ruling pair in a separation of powers framework
is beyond the scope of this dissertation. It should suffice to say that not even the most
adventurous defenders of the judicial supremacy or a strong executive in a presidential
system would deny that an elected legislative body has a substantial role in voicing the will

According to Ferejohn,
In a republic, the legislative power is supposed to be exercised, directly or indirectly, by the
people; and power for and by the people is the principal source of direction and legitimacy in
a democratic government. For this reason, the legislative power is always, initially, vested in a
representative legislature. This legislature typically has the closest political connections to the
people themselves, a phenomenon that provides an attractive republican prescription for
governmental institutions...
See John Ferejohn, Judicializing Politics, Politicizing Law, LAW CONTEMP. PROBL. 41, 44 (2002).
52 According to Madison,
… it is against the enterprising ambition of [the legislative] that the people ought to indulge all
their jealousy and exhaust all their precautions. The legislative department derives a
superiority in our governments from other circumstances. Its constitutional powers being at
once more extensive, and less susceptible of precise limits, it can, with the greater facility,
mask, under complicated and indirect measures, the encroachments which it makes on the coordinate departments. It is not unfrequently a question of real nicety in legislative bodies,
whether the operation of a particular measure will, or will not, extend beyond the legislative
sphere. See JAMES MADISON, THE FEDERALIST NO. 48.
The executive-judicial pair is more likely to appear under divided government. See Farhang supra note
42. Divided government could be considered a particular instance of political fragmentation, which is
the broader scenario in which judicialization appears. According to Kelemen, “[c]omparative research
suggests that the fragmentation of political power is a primary cause of judicial empowerment in
general and of adversarial legalism as a policy style in particular.” See KELEMEN, EUROLEGALISM, supra
note 43, at 24. (References omitted).
51
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of the people.53 Yet, some very basic notions about institutional design of branches and
political groups’ strategies are necessary to explain why the legislative, not only historically
but also structurally, is likely to be part of the prevailing pair. The working premise for the
overtly simplified analysis that follows–54 is that political groups will try to enter the triad the
easiest way and then seek refuge in the best “stronghold” or “breakwater.”55
Starting from the simplest case, the executive is not the easiest way for a political
group to enter the triad. Under the separation of powers framework,56 the President–head of
the executive–is usually elected in ‘winner-takes-all’ universal elections, with or without a
runoff.57 This is a huge (though not insurmountable) barrier for incoming political groups. It
forces them to reach very large numbers in a very short time or to make instant coalitions
with other groups to have a chance to reach the required majority to choose the president.
After the totalitarian experiences in Europe in the first half of the 20th century, the tendency to
constrain presidents and empower parliaments grew, even if presidentialism has dominated in some
post-authoritarian countries.
54 Comparative institutional analysis of government formation in separation of powers regimes is
usually done contrasting it to parliamentary regimes. Roughly, in separation of powers regimes the
executive is elected independently from the conformation of the legislative, while in the latter, these
branches are intimately connected. In the terms used in previous sections, parliamentary systems reject
not the separation of functions but the ‘separation of persons.’ However, this basic institutional feature
is only the first tier in explaining institutional differences among countries. The second tier is regime
type, or the description of the party system that operates, through the voting rules and other cleavages,
their way up to power. Party systems can be more or less competitive, and the type of rewards that
controlling the legislative and executive powers offers influences the competition. Thus there can be
coalitional governments, one party governments, and dominant party governments, etc. All the latter
structure conforms to the second tier. Then there is a third tier, which takes into account all other
secondary institutional features and the previous institutional choices from which the systems evolved.
The resulting combination is too complex and beyond the point here, but the analysis presented is
sufficient to show why the legislative branch is central in the formation of governments. For more
references on comparative analysis of government formation, see, R. Kent Weaver and Bert A.
Rockman, Assessing the Effects of Institutions, in INST. MATTER GOV. CAPAB. U. S. ABROAD 7–37 (R. Kent
Weaver and Bert A. Rockman eds., The Brookings Institution 1993).
55 See Whittington, Preserving the “Dignity and Influence of the Court,” supra note 38, at 292.(Citing
Thomas Jefferson and John F. Dillon descriptions of the political role of the judiciary, respectively).
56 The American Electoral College is rather a rarity. Most of the countries with presidential regimes
command direct popular elections of the presidents, with first-past-the post with Congressional
confirmation, or two-rounds systems.
57 In semi-presidential regimes it would be even harder because they would need to win the election
and “keep the confidence” of the Senate or other Chamber within Congress. For a description of several
of these regimes, see, AREND LIJPHART, PATTERNS OF DEMOCRACY: GOVERNMENT FORMS AND PERFORMANCE
IN THIRTY-SIX COUNTRIES (Yale University Press 1999). See also, Alan Siaroff, Comparative Presidencies: The
Inadequacy of the Presidential, Semi-Presidential and Parliamentary Distinction, 42 EUR. J. POLIT. RES. 287, 290
(2003).
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Yet, both things are unlikely in a truly competitive political environment, in which existing
political groups should have substantial presence in all the branches leaving little space to
newcomers.58 Instant coalitions could be more feasible. Yet, coalitions are usually bargained
using groups’ electoral weight as coin of trade and that requires previous elections, either for
legislative representation or at least local government representation.59 Without setting a foot
in the legislative or in local governments, groups are unlikely to be part of the executive or to
have an influence even if they are nominally part of it.60

If an incoming group starts with substantial numbers, meaning high enough to win the presidency
but nevertheless had no previous representation in the legislative branch, it means there was a huge
problem of representativeness and that existing political groups were too weak to stand against the
elected charismatic leader. In such cases separation of powers is at risk because the outsider and his
supporting group will not feel constrained or threatened by the presence of the defeated groups in the
other branches. Thus, if stalemate between congress and the president arises, the latter may invoke
extra constitutional sovereign powers to do away with other branches, if he doesn’t do it de facto by
tweaking the existing limits. The first one to describe this phenomenon was Juan Linz (See Linz, supra
note 17, at 26–29.) Bruce Ackerman latter popularized this situation as the ‘Linzean nightmare,’ (see
Ackerman, supra note 22, at 645.) In a sense, a majoritarian election in which existing political groups
were not relevant (and so their interests could be considered not relevant), are elections about
everything. This is aptly phrased by Guillermo O’Donnell in his characterization of ‘delegative
democracies,’ which are particular version of soft ‘Linzean nightmares’ that endure:
Delegative democracies rest on the premise that whoever wins election to the presidency is
thereby entitled to govern as he or she sees fit, constrained only by the hard facts of existing
power relations and by a constitutionally limited term of office. The president is taken to be
the embodiment of the nation and the main custodian and definer of its interests... Since this
paternal figure is supposed to take care of the whole nation, his political base must be a
movement, the supposedly vibrant overcoming of the factionalism and conflicts associated
with parties. Typically, winning presidential candidates in DDs present themselves as above
both political parties and organized interests.... In this view, other institutions–courts and
legislatures, for instance–are nuisances that come attached to the domestic and international
advantages of being a democratically elected president. Accountability to such institutions
appears as a mere impediment to the full authority that the president has been delegated to
exercise... [C]andidates compete for a chance to rule virtually free of all constraints save those
imposed by naked, noninstitutionalized power relations.
See Guillermo A. O’Donell, Delegative Democracy, 5 J. DEMOCR. 55, 59–60 (1994).
59 Successful coalitions on obtaining the executive are usually built on alliances of groups with
congressional representation. This is only valid when the president is elected from within the existing
party system and the party system is disciplined, even if the president is not from the majoritarian
party. This is the normal cooperation scenario in legislative-executive relations. See Cheibub and
Lemongi, supra note 17, at 220–21. If parties do not matter coalitions will be non-existent and that would
lead us to the case of Delegative Democracy. (See supra note 58). In my argumentation cases like
Delegative Democracy do not have true “separation of powers.” Both extreme presidentialism and
extreme parliamentarism will not produce the interbranch dynamics I describe. See, in general, José
Antonio Cheibub et al., Government Coalitions and Legislative Success Under Presidentialism and
Parliamentarism, 34 BR. J. POLIT. SCI. 565 (2004).
60 In some cases parties are able to show electoral weight in presidential elections despite not being able
to secure seats in congress. That could be a ticket to an invitation to join a coalition seeking to win the
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The judiciary might be even a more difficult entrance to the triad despite its agenda
setting capabilities in jurisdictions with strong judiciaries. First, building political coalitions
from the judiciary requires some ideological communion between judges and litigants over a
broad set of issues and a stream of continuous litigation. But communion will always be
imperfect because of the way conflicts are framed,61 and because of courts’ courtness and
their need to give sometimes something to the other side to retain legitimacy.62 Also, the
incremental nature of the jurisprudential activity will always require several rulings in order
to create a political vision necessary to generate identification and mobilization for a political
group to build on. This means extensive time, and–if there are powerful and seasoned
adversaries–also substantial manpower and investments. Besides, a judiciary that rewards
political initiatives on a case-by-case basis is likely to generate what American political
scientists describe as ‘fractious politics.’63 And fractious politics makes it hard for group
members to determine the core premises under which they would be willing to act politically
and try to start gaining control of the regime.

executive. Yet in those cases, those parties will have little power to actually decide because they could
be removed from the coalition after the elections without any costs of loosing congress votes.
61 According to Charles Epp “...the complexity of the litigation process, the number of litigants, and the
inevitability of historical accident and unintended consequences all conspire to limit the extent of
deliberately planned control of litigation of litigation by organized groups.” See EPP, supra note 5, at 21.
If the argument is valid for individual rights revolution, it should be valid for a collective rights
revolution, which is the kind of revolution groups should try if the judiciary is their starting point.
62 See MARTIN M. SHAPIRO, COURTS, A COMPARATIVE AND POLITICAL ANALYSIS 19–20 (University of
Chicago Press 1981). See, also Eckhoff, supra note 37, at 39.
63 At least, this is the conclusion of Jeb Barnes and Thomas F. Burke after their case studies on the
political effects of litigation in the United States:
By organizing social issues as disputes between parties, the use of litigation does seem to
individualize politics in some of the ways [theorists, commentators and social scientists] have
suggested. Litigation assigns fault to specific entities, and creates a complex array of winners,
and losers on the ground. That overtime creates a distinctively fractious politics, in which
interest groups associates with the plaintiffs and defendants fight not only each other but
among themselves as well... The critics of judicialization/juridification/legalization are onto
something when they claim that the effect of litigation is to individualize conflict over social
issues, and so generate a more divisive, fractious politics.
See JEB BARNES AND THOMAS F. BURKE, HOW POLICY SHAPES POLITICS: RIGHTS, COURTS, LITIGATION, AND
THE STRUGGLE OVER INJURY COMPENSATION 5 (Studies in postwar American political development,
Oxford University Press 2015).
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Second, in terms of structure, building from the judiciary is hard because in the short
term even the most imperfect system of judicial appointments will provide judges with
tenures long enough to insulate their decisions from immediate politics.64 Hence, even with
the power of judicial review to trump normal legislation –something that judges are not
inclined to use against present majorities as I review below– it will be difficult for new
political groups to change the course of decisions made by previous groups controlling the
judiciary. Purposive judicial decisions are stickier than legislative decisions because it is
harder to replace those who make them.65 This is why the judiciary is often considered “the
most separated and least checked of the branches of the government.”66 This is also why the
judiciary will be the most unlikely member of the prevailing pair. More likely, as I show
below, it will be the place where waning political groups will try to entrench their policies.67
Unlike the executive and judicial branches, the legislative branch, whatever the
electoral system, is the easiest way for political groups to enter government. Congresses are
periodically opened to elections and the threshold level for gaining a seat will be always
comparatively lower than in the executive and more immediate than in the judiciary. Within

See HARVEY, supra note 40, at 75.
According to Mark Tushnet, one of the most common objections to constitutional review by the
judiciary is that,
[r]eplacing judges ordinarily takes a long time because, for good reasons independent of the
value if any of judicial review, democratic polities typically ensure that their judges have
tenures longer than those of their representatives. This mechanism [of replacing judges] for
displacement of [previous] judicial [choices] is thus relatively difficult. (Footnotes omitted).
See Mark Tushnet, Against Judicial Review, in AM. CONST. OBSOLETE 151, 152 (Thomas J. Main ed., 2013).
In the same sense, Graber:
Historically, justices have engaged in classic countermajoritarian behavior only in those
relatively brief periods when members of a newly formed dominant national coalition have
not yet had the time necessary to install their adherents on the bench.
See Mark A. Graber, The Nonmajoritarian Difficulty: Legislative Deference to the Judiciary, 7 STUD. AM.
POLIT. DEV. 35, 38 (1993).
66 See Kermit L. Hall, Volumen Introduction, in LEAST DANGER. BRANCH SEP. POWERS COURT-PACK. ix
(Kermit L. Hall ed., The Supreme Court in American society, volume 5, Garland Publ 2000).
67 In Ran Hirschl words, “Judicial empowerment... may provide an efficient institutional solution for
influential groups who seek to preserve their hegemony and who, given an erosion in their popular
support, may find strategic drawbacks in adhering to majoritarian policy-making processes.” See RAN
HIRSCHL, TOWARDS JURISTOCRACY: THE ORIGINS AND CONSEQUENCES OF THE NEW CONSTITUTIONALISM
(2004).
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congress new groups can eventually negotiate coalitions to obtain the necessary majority to
win the executive and in the long run to have an influence on judicial appointments.
Moreover, congresses have the ability to use statutory law to influence other branches, which
is a relatively immediate way to bolster its alliances with the executive and the judiciary.68
Hence, the legislative branch, combined with the executive or the judicial branches, is most
likely to be part of any pair overriding the triadic structure of the separation of powers.

6. Regime politics analysis of the judiciary
As I have argued so far, the structural elements of the separation of powers– the
separation of persons–predominate over the separation of functions. Functions can, and
frequently are, redistributed and grow accordingly to the interests of political groups or
coalitions that get a grip on power. The key factor to understand the direction of the changes
is to focus on the scenario that the new regime needs to be overcome and how the coalition
reached power; in my numeric example, how were the votes distributed and the way the
coalition entered the triad. The normal starting place should be the legislative branch.69 From
there coalitions should move to pair with other branches before eventually controlling said
branches.

This well reflected in Madison’s justifications for creating checks on the legislative. See MADISON,
supra note 52. See, also, Shep Melnick, Does the Constitution Encourage Gridlock?, in AM. CONST. OBSOLETE
135, 136 (Thomas J. Main ed., 2013).
69 Though I overlap substantially with the theories elaborated to explain constitutional change in the
United States, mine is not a theory of constitutional change, but rather a theory to explain shifts in
functions among branches of the government, whatever the constitutional change as long as the basics of
the separation of powers survives. I am not interested in the why or the how, but rather the effects on
power distribution among branches. One key difference with the literature about constitutional change
is that I deliberately ignore human agency. Hence, for example, I ignore the role of reconstructive
presidents who, according to the literature, have had a prominent role in regime changes over time. See,
e.g, MARK TUSHNET, THE NEW CONSTITUTIONAL ORDER (Princeton University Press 2004).
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This section elaborates on how the pairing of the branches occurs on what it is the
resulting role for the judiciary as a branch.70 In a democracy, elected officers will seek to “get
things done”71 and for that it is more efficient to redistribute functions from the more
ideologically distant branch to the closest one than to try to take control of the ideologically
distant branch. This will be particularly true in scenarios where the legislative is gridlocked,
or the legislative and the executive have opposite ideological signs, or when an entrenched
judiciary is making a constitutionalized defense of the old regime.
In the next three subsections I use what is known as regime politics analysis of
interbranch relations in American political science to analyze the roles of the judiciary in the
regime. First, I review the role of the judiciary in what I call an executive-judicial dominated
scenario and while doing so I introduce the basics of regime politics. I review the two topics
together because regime politics was born trying to counter the idea of judicial supremacy
(over legislatures and regular politics). Then I analyze the role of the judiciary in triads
dominated by the legislative-executive and legislative-judicial pairs, which are the ones I
contrast in more depth at the end of this section to show how they can be used to explain
differences on the way civil procedure is created.72

With roles I mean “functional roles courts play in politics, governance and society.” See Diana
Kapiszewski et al., Introduction, in CONSEQUENTIAL COURTS JUDIC. ROLES GLOB. PERSPECT. 1, 3 (Diana
Kapiszewski et al. eds., Comparative constitutional law and policy, Cambridge University Press 2013).
With powers, I mean concrete attributions that courts receive to perform their roles.
71 See supra note 47.
72 See Jeb Barnes, Bringing the Courts Back In: Interbranch Perspectives on the Role of Courts in American
Politics and Policy Making, 10 ANNU. REV. POLIT. SCI. 25, 31 (2007); FARHANG, supra note 1, at 32. The
approach of ‘regime politics’ to analyze interbranch relations offers several advantages over separationof-power games and microinstitutional analysis when it comes to conceptualize the judiciary and place
it in a comparative analysis. Separation-of-powers games, rooted on public choice, requires precise
definitions and a detailed account of all the institutions involved in lawmaking and enforcing,
including all potential veto points and bi-cameral actors, lower and higher courts, federal and state
courts, etc. which do not lend themselves to easy comparisons. Microinstitutional analysis, in turn, may
allow masterful comparisons of overall pictures (like SHAPIRO, supra note 62.), but whatever their
statistical sophistication or vivid illustrations, their focus on details make comparisons–the what, the
when and the why–methodologically more arbitrary. Contrasted with these two methods, ‘regime
politics,’ because of its simplifying conceptual assumptions (coordinated and powerful actors will use
their power in all branches) and its fluid account of political transitions, seems the most promising
venue for comparative exploration. In fact, prominent scholars in comparative constitutional law, which
70
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6.1 The judiciary in an executive-judicial dominated triad
As said above, in a separation of powers system the legislative branch is the
cornerstone of representative government and because of structural reasons should be the
place where new political forces arise and start their expansion over other governmental
institutions. Thus, the bottom-line questions when confronting an seemingly working
executive-judicial dominated triad in which the legislative is diminished, are: why it arises in
the first place and whether it can last long enough to substantially displace the legislative
branch’s role.73
These questions are easy to pose but extremely hard to answer. On the ‘ideational’
side there is no easy way to discount the connection between rights and judicial power, and
unfathomable debates about constitutionalism and judicial supremacy that claim to
transcend the descriptive power of separation of powers’ framework.74 The judiciary–or at
least a part of it– might have received the role of protecting ‘constitutional rights’ both
positive and negative, and it might have acquired–by the means of judicialization of politics–
the ability to set the agenda or determine the framework for day-to-day politics for both the
executive and judicial branches. A particularly wise higher court might have done this for
long-time increasing its legitimacy to make counter-majoritarian interventions making up for

naturally start their descriptive inquiries by looking at foreign constitutions and asking ‘how this
constitution might be helping the powerful?,’ as Dahl did, seem to have adopted ideas of “regime
politics.” See, e.g., TOM GINSBURG, JUDICIAL REVIEWS IN NEW DEMOCRACIES: CONSTITUTIONAL COURTS IN
ASIAN CASES 34–64 (Cambridge University Press 2003).
73 In more technical terms, the question is whether the executive-judicial pair is the result of critical
juncture able to generate path-dependent institutional development.
74 See, for example, CARLO GUARNIERI ET AL., THE POWER OF JUDGES: A COMPARATIVE STUDY OF COURTS
AND DEMOCRACY 11 (Oxford socio-legal studies, Oxford University Press 2002); STONE SWEET, supra note
41, at 129–30.
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a “democratic deficit” and “generating demand for rights...”75 Or so it has been told over and
over in the United States.76
On the structural side, things are not easier. Even when applying the simple model of
political groups trying to control the branches of the government, observers could reasonably
disagree on what is a politically relevant judiciary and how it coordinates with the executive.
The assumptions that are usually made about the executive and legislative branches that
facilitate institutional analysis using majoritarian or interest group politics do not fit
judiciaries well. Courts do have political clout. But they are neither self-motivated nor
unitary; no matter how expansive is their jurisdiction, they decide over issues presented to
them by others,77 and the decisions of their higher echelons, if binding, are never
mechanically followed as matter of policy.78 As adequately put by Vermuele, “The judiciary
is they, not an it.”79 Besides, judicial decisions themselves are sometimes deliberately

See Tom Ginsburg, The Global Spread of Constitutional Review, in OXF. HANDB. LAW POLIT. 81, 90 (Keith
E. Whittington et al. eds., The Oxford handbooks of political science, Oxford University Press 2010).
76 A canonical book on the topic is JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL
REVIEW (Harvard University Press 1980).
77 See Frank B. Cross, Law is Politics, in CHARLES GARDNER GEYH, WHATS LAW GOT IT 92, 96 (Law, politics,
and the media, Stanford University Press 2011). But Cf. Huq and Michaels, who claim, that:
“[m]ore generally, the judiciary has a more coherent and stable set of institutional interests that
suppress internal, ideological conflict and result in a more unified approach than the heterogeneous
tumult of the political branches. Huq and Michaels, supra note 20, at 37.
78 The legal doctrines that superior courts elaborate trickle down at different speeds, the value of
precedent is relative, and putting aside the issue of its origin, constitutional judicial review of
legislation, particularly when it is decentralized or initiated by private parties, it is seldom univocal in
the political spectrum and it does not act with the same efficacy for both sides. As stated by
Whittington:
Electorally driven policy innovation will not necessarily provoke judicially relevant problems,
regardless of the partisan feelings of holdover judges. Judicial review is not analogous to
policy veto. The implications of electoral change for judicial action depend heavily on the
particular substance of dominant institutional and policy commitments, which are not easily
captured in such formal analyses of partisan transitions. For example, to the extent that judicial
review expresses judicial policy preferences, it is asymmetric. Judicial review is more useful
for hampering the expansion of government than for hampering the reduction of government,
regardless of any policy disagreements between the Court and the elected branches.
See, KEITH E. WHITTINGTON, POLITICAL FOUNDATIONS OF JUDICIAL SUPREMACY: THE PRESIDENCY, THE
SUPREME COURT, AND CONSTITUTIONAL LEADERSHIP IN U.S. HISTORY 43 (Princeton studies in American
politics, Princeton University Press 2007). (Citations omitted).
79 See, Adrian Vermeule, Judiciary Is a They, Not an It: Interpretive Theory and the Fallacy of Division, The, 14
J CONTEMP LEG. ISSUES 549 (2004).
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ambiguous and,80 thus, really hard to aggregate to come with a convincing reading of whom
are they structurally favoring.81 With all these potential pitfalls, how to make sense of the
judiciaries’ policy-making role?
The alternative I advance here is to look for answers with more universal bite
studying the judiciary in its political context rather than the judiciary and its decisions in
isolation. The approach is what American political scientists and some legal scholars are
starting to describe as regime politics.82
Stripped from its references to the United States,83 regime politics is institutional
analysis of the judiciary adhering to three analytical commitments regarding the relation
between politics (political groups), structures (government branches) and functions
(government powers). The first is that regular politics permeates branches and all politically
relevant institutions in a relatively short time span. Hence, courts–as all other power

In this dissertation I do not consider the kind of judicialization that Ran Hirschl calls the
“judicialization of mega-politics,” as influencing civil procedure. Judicial mega-politics is the kind of
judicialization reflected in cases in which foreign constitutional courts have solved closed disputes
about elections, decided the presidency, like in Bush v. Gore, or the validity of a referendum, to mention
some. Rather, my analysis focuses on the judicialization of policy-making and implementation of the
kind that replaces bureaucratic activity, which is sometimes called “juridical regulation.” See Ran
Hirschl, The Judicialization of Mega-Politics and the Rise of Political Courts, 11 ANNU. REV. POLIT. SCI. 93,
94,96-98 (2008).
81 In the words of Hirschl:
Arguments concerning the political construction of judicial power are hard to ascertain
positively. Intentional delegation of authority is hard to positively ascertain. As we have seen,
the distinction between what counts as mega- politics and what counts as ordinary politics is
often intuitive and context-specific rather than analytical or universal. Akin to other complex
sociopolitical phenomena, multiple causality is inevitable; disentangling the contribution of
political factors from that of other judicial or institutional factors is an almost impossible task.
Incentives are abstract and hard to pinpoint. Paper trails are virtually nonexistent; few political
power holders would publicly confess to strategic calculations in their support of such noble
ventures as constitutionalism or judicial independence, let alone willful deference to the
judiciary in matters involving very high political stakes.
See, Id. at 108.
82 See Barnes, supra note 72, at 31–33. In a sense, the analysis I offer here is an institutional approach
based on “domestic political logics,” as Ginsburg calls it (See, Ginsburg, supra note 75, at 90.), but under
the presumption that there is enough descriptive commonality in dynamics generated by the separation
of powers and representative government theories.
83 For a summary of the tenets of regime politics in the United States extracted from the current
literature on the subject, see Matthew E.K. Hall, Rethinking Regime Politics, 37 LAW SOC. INQ. 878, 879–81
(2012).
80

39

structures created relying in the separation of persons–can be used by “powerful political
actors [...] to further their interests...”84 Second, as stressed above, functions grow and can be
eventually be reassigned, as Levinson reminds us, in order to ‘get things done.’ Hence, there
are no strict boundaries between what the judiciary can or cannot do, only time horizons to
reverse path-dependency on previous institutional arrangements.85 And third–as a
consequence of the two previous–long-term political cycles of dominance by political groups
(or dominant coalitions) are the best prism to understand the judiciary’s historical roles and
might explain the direction of changes in judicial power.86 These analytical commitments
should not be understood to imply that every relevant decision from every relevant court
could be explained in terms that favor the dominant political groups. That is an
overstatement that ignores the particularities of the judiciary as an institution,87 and what
Ferejohn calls courts’ interpretative regime.88 Rather, the purpose of regime politics as I use it

See Barnes, supra note 72, at 31.
See supra 3. The triadic structure of separation of powers.
86 According to Barnes:
Regime politics studies view political time in terms of fluid eras or periods in American
history characterized by shifting coalitions that seek to advance their agendas instrumentally
under evolving understandings of the meaning of preferences and the rules of the game. The
result is depictions of intricate—and often richly ironic—political processes in which the forces
of stability and change exist side by side. One such portrayal is Powe’s masterful account of
how the Warren Court both advanced the goals of liberal Democrats during the Great Society
era and helped to lay the foundation for President Nixon’s use of “law and order” politics to
unseat Democrats in the 1968 election.
See Barnes, supra note 72, at 31. (Citations omitted). I am working under the assumption that the basic
dynamics generated by representative government and the separation of powers is more universal than
particular institutional settings generated in the United States along its history.
87 Most of the early studies of regime politics analysis of the judiciary found their way into the law
reviews by attacking or debunking mythical decisions of the United States’ Supreme Court, and trying
to demonstrate, based on Dahl’s intuition (see infra notes 97-103), that they were not in fact
countermajoritarian. When translated into legal writing, most of the claims of this early literature were
misapplied. Most of the scholars who defend regime politics as a sensible approach, do not argue that
court’s decision can be explained using coalitional politics. See Thomas M. Keck, Party Politics or Judicial
Independence? The Regime Politics Literature Hits the Law Schools, 32 LAW SOC. INQ. 511, 513–14 (2007);
Hall, supra note 83, at 882.
88 According to Ferejohn,
“[W]e may understand judicial construction in terms of what might be called an interpretive
regime - a relatively unified body of interpretive methods that includes a conception of the
appropriate role of government and a theory of the legislature, together with a variety of
techniques (canons and methodologies) that are more or less consistent with it.
84
85

40

in this dissertation is to reveal systemic attempts of the legislative branch to use the judicial
branch in policy-making and implementation. As described, regime politics is the
intersection of the political science literature on the effect of coalitions (or the lack thereof) in
interbranch relations,89 with the literature on the political role of the judiciary as a policymaking institution.
Applying these ideas, the first step when confronting claims about the existence of
supreme judiciary is to ask whether there is indeed a working ‘legislative branch’ or a more
representative body that could control the government. If there is no such a body to fulfill the
‘republican ideal,’ or if it exists in paper but is nonoperational for structural reasons, it is easy
to see the convenience of the ‘governing with the judges;’ the judiciary will naturally solve
collective action problems and will be a good alternative to guide and justify action.90 Such
rationale has been used to explain the rise of the European Court of Justice vis-à-vis the
European Parliament,91 and the rise of the United States’ Federal judiciary vis-à-vis Federal
Congress. More broadly, it has been used to justify the rise of court-driven constitutionalism

See, John Ferejohn, Law, Legislation and Positive Political Theory, in MOD. POLIT. ECON. OLD TOP. NEW DIR.
191, 205 (Jeffrey S. Banks and Eric A. Hanushek eds., Political economy of institutions and decisions,
Cambridge University Press 1995). (Emphasis in the original, citations omitted). See also, Vermeule,
supra note 79.
89 See, in general, Cheibub and Lemongi, supra note 17; Cheibub et al., supra note 59.
90 See HIRSCHL, supra note 67, at 34–37.
91 Opposing the counterfactual scenario of a fully working legislative body to an empowered judiciary
is not a new way of explaining courts’ rise. In an excellent article rediscovering Stuart Scheingold’s first
work, Malcom Feeley, reminded us that Scheingold’s The Rule of Law in European Integration, of 1965,
was the first book to claim that the predecessors of the ECJ were replacing the weak legislatures that
framers of the treaty had envisioned as a part of the governance structure and that judges were very
conscious of their role of integrating treaty members. See Malcom M. Feeley, Scheingold’s Failure: His
Finest Book, in 59 AUSTIN SARAT, SPEC. ISSUE LEG. STUART SCHEINGOLD 179, 185 (Studies in Law, Politics
and Society, Emerald Group Publishing 2012). This rationale has also been connected to the ‘democratic
deficit’ and the ‘legislative inertia’ ideas, which were recurrent explanations for courts’ rise in the
eighties. For a debate on the subject in the case of the ECJ, see Cappelletti’s criticism of Rasmussen, in
MAURO CAPPELLETTI, THE JUDICIAL PROCESS IN COMPARATIVE PERSPECTIVE 384–87 (Clarendon Press 1989).
But Cf. J.H.H. Weiler et al., European Democracy and Its Critique, 18 WEST EUR. POLIT. 4 (1995). (Claiming
that there is no demos, no polity, and no workable jurisdiction in the European Union to establish
democracy, to supply the ‘democratic deficit.’)
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in cases of vertical division of powers.92 The idea is that the prominence of both the ECJ and
the U.S. Supreme Court is the result of the same basic governance problem: the ECJ
responded to the need to integrate Europe when other functional EU lawmaking bodies were
unavailable,93 and the United States’ Federal Judiciary responded to the corporate need of
integrating the national economy and,94 later, to the need to check on deviant states,95 where
Congress was powerless or severely impaired. According to these theories, when the
legislative branch is not present the executive-judicial pair arises as the only functional
option.96

See CAPPELLETTI, supra note 91, at 387. See, also, Ginsburg, supra note 75, at 83–84, 86. This strategic
account for the judiciary also works in legislative-executive dominated triad in which the legislative is
impaired, like in some federal systems. According to this literature, courts could serve the interest of
coalitions controlling the regime by imposing what are allegedly the preferences of federal majorities to
local majorities (and hence indirectly protecting local minorities). Many United States’ landmark cases
of the U.S. Supreme Court can be read as imposing the will of national majority into a local majority.
For a list of such a cases, see, Michael J. Klarman, Rethinking the Civil Rights and Civil Liberties
Revolutions, 82 VA. LAW REV. 1, 16 (1996). See also, Mark A. Graber, The Problematic Establishment of
Judicial Review, in SUPREME COURT AM. POLIT. NEW INSTITUTIONALIST INTERPRET. 28 (Howard Gillman and
Cornell W. Clayton eds., University Press of Kansas 1999). The argument has been generalized to
explain whatever situation in which there is no chance to impose a direct executive link between
different local units and therefore courts take up governance work. See STONE SWEET, supra note 41, at
163–65.
93 Stone-Sweet describes the process of constitutionalization in Europe in the hands of the ECJ as the
unintended result of several factors. One of the most important ones is the constitutional crisis forced
by De Gaulle, which changed the original quorums and gave veto power to any member state in the
European Council, EU’s most important legislative body for the amendment of the EU treaties. The veto
made it hard for the Council to continue with the positive integration. An additional important factor
was that the ECJ was able to use of Art. 177’s consultation mechanism to work around international
law’s dualism, which required sovereign governments to dictate the local rules to implement EU
treaties. Stone-Sweet describes this mechanism as the constitutionalization of quasi-federal system. See
STONE SWEET, supra note 41, at 156–60. See also, Scott L. Greer and Maria Martín de Almagro Iniesta,
How Bureaucracies Listen to Courts: Bureaucratized Calculations and European Law, 39 LAW SOC. INQ. 361,
361–62 (2014).
94 For a description of the Republican coalition promoting the nationalization of the federal judiciary in
the Reconstruction period to facilitate economic activity at the national level, see CROWE, supra note 6, at
163–70. See also, Howard Gillman, How Political Parties Can Use the Courts to Advance Their Agendas:
Federal Courts in the United States, 1875-1891, 96 AM. POLIT. SCI. REV. 511 (2002); EDWARD A. JR PURCELL,
LITIGATION AND INEQUALITY (Oxford University Press 1992).
95 See CAPPELLETTI, supra note 91, at 326–30, 346–47. See also Whittington, Preserving the “Dignity and
Influence of the Court,” supra note 38, at 293. But Cf. Matthew E.K. Hall and Ryan C. Black, Keeping the
Outliers in Line? Judicial Review of State Laws by the U.S. Supreme Court, 94 SOC. SCI. Q. 395 (2013).
(Claiming that the outlier hypothesis does not stand empirical testing when measured by ideological
distance between the local government that enacted stated and the national regime.)
96 The use of the separation of powers to reassess supranational arrangements such as the EU could be
treated as an artificial move that extends the concept of the separation of powers too far to force a
92
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Once the hypothesis of ‘no or severely impaired legislative branch’ is set aside, the
ostensible existence of an executive-judicial pairing invites additional questioning. First,
whether the arrangement is transitory or not, and, second, if not, whether the distribution can
keep the judiciary sufficiently separated from regular or partisan politics. Is regarding these
two last questions that regime politics’ analytical commitments provide their most powerful
prescription on how to interpret the political role of the judiciary. According to regime politics
there can’t be permanent isolation. Either the rise of judicial power in association with the
executive is transitory or the judiciary should enter rather fast in the priorities of coalition
builders.
There is a long-standing intuition in American political science that courts cannot be
countermajoritarian, or using the terminology of the previous sections, powerful against
dominant coalitions except for very short periods. Its origins can be traced to Robert Dahl.97

counterfactual institutional analysis. Yet, Stone-Sweet uses the separation of powers as a conceptual
reference:
European legal integration, provoked by the European Court and sustained by litigants and
national judges, has gradually but inexorably transformed the nature of European governance
[...] By binding together the European and National legal orders, in complex but highly
structured ways, the constitutionalization of the treaty system has served to enhance the
policy-making role of both the ECJ and ordinary judges. In today’s multi-tiered European
polity, the sovereignty of the legislature, and the primacy of national executives are dead. In
concert or in rivalry, European legislators govern with judges.
See STONE SWEET, supra note 41, at 193. (Emphasis added). Furthermore, others have used it to predict
future developments in the EU. For example, Kelemen uses the separation of powers in supranational
context to describe the rise of an executive EU bureaucracy, R. Daniel Kelemen, The Politics of Eurocracy:
Building a New European State?, in CRAIG PARSONS AND NICOLAS JABKO, STATE EUR. UNION VOL 7 US US
EUR. TRENDS AM. PERSPECT. 173 (OUP Oxford 2005). In turn, Shackleton uses the separation of powers
idea to describe the move of European Parliament to fulfill in the near future the role that the House of
the Representatives plays in United States politics. According to him,
What we are witnessing is the slow emergence of a bicameral legislature, where the Parliament
servers as one branch of the legislative authority, representing the peoples of Europe, with the
Council operating as the other branch, representing the interests of the member states...
[Parliament] was an institution that had no legislative role under the initial ECSC Treaty and
only consultative rights during the first thirty years of the Rome Treaty.
See Michael Shackleton, Parliamentary Government or Division of Powers: Is the Destination Still Unkown?,
in CRAIG PARSONS AND NICOLAS JABKO, STATE EUR. UNION VOL 7 US US EUR. TRENDS AM. PERSPECT. 173,
132 (OUP Oxford 2005).
97 See Robert A. Dahl, Decision-Making in a Democracy: The Supreme Court as a National Policy-Maker, 6 J.
PUBLIC LAW 279 (1957). Dahl’s article has been called the “point of departure” and the “fountainhead of
contemporary regime politics studies,” because it was the first one to explicitly analyze the court as part
of the political regime. See Gillman, supra note 34, at 644. And Barnes, supra note 72, at 32., respectively.
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Trying to counter the popular claim that the U.S. Supreme Court could act in countermajoritarian fashion, Dahl observed successful episodes of judicial review of newly
introduced federal legislation and, after finding them in general aligned with current
majorities, concluded in 1957 that “...policy views dominant on the Court are never for long
out of line with the policy views dominant among the lawmaking majorities of the United
States.”98 Dahl’s justification is rooted on the ‘separation of persons’ described in the
previous sections. For Dahl, the Court would end aligning with lawmaking majorities
because stable political coalitions would nominate judges and hence control the court. In his
oft-cited conclusion, Dahl left only a small window for honest countermajoritarian judicial
review: “[e]xcept for short-lived transitional periods when the old alliance is disintegrating and
the new one is struggling to take control of the political institutions, the Supreme Court is
inevitably a part of the dominant national alliance.”99

See, also, Stephen M. Engel, Constructing Courts: Judicial Institutional Change Embedded in Larger Political
Dynamics, of the Importance of No Longer Considering the Judiciary an Institution Apart, 49 TULSA LAW REV.
291, 292–93 (2013); WHITTINGTON, supra note 78, at 85; Hall, supra note 83, at 879. (Crediting Dahl for the
origins of regime politics).
98 See Dahl, supra note 97, at 285.
99 See Id. at 293. (Emphasis added). Dahl’s empirical analysis had several limitations and the so-called
lagging courts, the courts in transitory arrangements, do not show the patterns he predicted. As
subsequent authors have claimed, Dahl’s empirical model fails when applied to the courts after the
New Deal era. Several fixes have been made to the model since. First, the limitation of 4 years for
renewing majorities seemed to have imposed a too narrow view of majoritarian politics. Also, Dahl’s
focus on judicial review of federal legislation excluded review of state cases, what severely limited the
scope of the study and the political role of the court. Lastly, his choice of judicial review as the sole data
point to analyze the political weight of the court left behind what turned out to be a very important
political role of the court: statutory interpretation. Once corrected for these factors, the evidence of the
Court’s policy-making role in transitions becomes mixed. See Richard Funston, The Supreme Court and
Critical Elections, 69 AM. POLIT. SCI. REV. 795 (1975); Jonathan D. Casper, The Supreme Court and National
Policy Making, 70 AM. POLIT. SCI. REV. 50 (1976); Roger Handberg and Harold F. Hill Jr, Court Curbing,
Court Reversals, and Judicial Review: The Supreme Court Versus Congress, 14 LAW SOC. REV. 309 (1980). See,
also, JOHN BOATNER GATES, THE SUPREME COURT AND PARTISAN REALIGNMENT: A MACRO- ANDMICROLEVEL
PERSPECTIVE 167–80 (Transforming American politics series, Westview Press 1992). Part of the problems
of the Court’s policy-making role is that it seems to be different for different historical periods,
sometimes facilitating and sometimes preventing the enactment of new policies. As adequately put by
Whittington, obviating the problem that judicial review is just one manifestation of judicial power,
judicial review “is asymmetric. [It] is more useful for hampering the expansion of the government than
for hampering the reduction...” See, WHITTINGTON, supra note 78, at 43. Once corrected by the court’s
historical role and acknowledging the limitations of judicial review, then the basic premises of Dahl’s
work holds.
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Dahl’s basic hypothesis “... is reasonable and consistent with a range of recent
studies.”100 As another commentator claims it “... continues to be borne out [...] not only the
United States but in the comparative context as well.”101 After Dahl’s groundbreaking article,
the question was never again if the connection between the judiciary and the regime existed,
but how is the connection favored and stimulated (or rejected and resisted) by officers in the
other branches.102 As said above, vertical division of powers cases offer one potential
rationale for the judicial empowerment: officers in the executive and the legislative branches
in the United States frequently favor judicial review against local or state majorities.103 But
regime politics offers others rationales as well. As I show below, even in a legislativeexecutive dominated triad some judicial power can be functional to the majority.104
Going back in to the temporary executive-judicial pair, the basic intuition of Dahlsian
analysis is that, in the absence of coalition, the judiciary might displace the legislative branch
temporarily exercising judicial powers of legislative nature, chiefly through statutory
interpretation and judicial review.105 These might be exercised by the higher courts or even a

See Whittington, Preserving the “Dignity and Influence of the Court,” supra note 38, at 290.
See Georg Vanberg, Establishing and Mantaining Judicial Independence, in OXF. HANDB. LAW POLIT. 99,
114 (Keith E. Whittington et al. eds., The Oxford handbooks of political science, Oxford University Press
2010).
102 As Keck suggests,
The fundamental empirical question [about the U.S. Supreme court relation with the parties] is
whether—or to what degree, or under what conditions—judges are likely to act independently
of the wishes of other power holders. Rather than exerting so much energy in showing that the
Court’s decisions are influenced by external forces, then, it seems worthwhile at this point to
take that fact as given and to explore the variety of ways in which these external forces interact
with other influences on the justices.
See, Keck, supra note 87, at 540. See, also, Vanberg, supra note 101, at 116.
103 See, e.g., Graber, supra note 65; Whittington, Interpose Your Friendly Hand, supra note 38, at 586–586.
As claimed by Whittington, there has not been a single year since 1983 in which the U.S. Supreme Court
has failed to strike down at least one state law. See, WHITTINGTON, supra note 78, at 257. See, also,
Tushnet, suggesting that this kind of collaboration can occur in with Constitutional courts in
comparative context as well. See, Mark Tushnet, Political Power and Judicial Power: Some Observations on
Their Relation, 75 FORDHAM LAW REV. 755, 759 (2006).
104 See infra 5.2.
105 Though dependent on specific constitutional arrangements, congresses should always have some
mechanisms to curtail the executive that depend on simple majorities. Hence, congressional majorities
should prefer to use Congress’ powers rather to than constitutionalize questions if they have the need
to constrain the executive. When judicial review is available, constraining an executive using the
100
101
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separated ‘constitutional court,’ but the objective would be the same: to push the agenda of
the executive branch, which in these situations claims broader representation and legitimacy
than the one showed by the legislative branch.
Two potential scenarios of this sort are imaginable. The executive-judicial pair might
arise when president is representative of new majority that has not yet established a firm
hold of the legislative branch, or alternatively, when the president needs the courts to defend
the old regime against a new coalition that arose in congress. Cases in the first scenario
would be cases of ‘reconstructive presidents,’ who are elected with strong national
majorities,106 or cases in which the legislative branch shows a severe ‘democratic deficit’
inviting executive-motivated judicial intervention.107 Cases in this scenario can be seen as
watered down versions of ‘no or severely impaired legislative’ but the emphasis here is that
the legislative powerlessness appears relative to the apparent power delegated to the
executive.108 The success of this pair as governance mechanism will depend on the courts’
power and their willingness to comply. These in turn depend, among many other things, on
the foreseeable sanctions on the court exercising such powers,109 and nevertheless, will not be

judiciary implies a huge transfer of power from the majority in congress to the judiciary. Moreover it
creates the risk of the court going against the majority and in favor of the executive. However, the same
is not true for the president, the minority in congress or for members of a fragmented majority, which
should have fewer issues with debilitating Congress and empowering courts. This has been, for
example, the case of Israeli parliamentarians according to Yoav Dotan and Menachem Hofnung, Legal
Defeats—Political Wins Why Do Elected Representatives Go to Court?, 38 COMP. POLIT. STUD. 75 (2005).
Furthermore, all these actors can constitutionalize questions with a chance of success because direct
attacks on the court in political transitions are less likely in realignments. See
106 See, in general, WHITTINGTON, supra note 78, at 31–49.
107 See supra note 91.
108 The tricky issue, however, is that there is no certain way to predict that the courts will comply. They
could remain faithful to the old regime. Whether they will or not seems to be more closely related to the
chances of subsequent legislative sanctions. As I show in a succinct review of the literature in the next
section, both court-curbing and self-restraint are quite normal once stable coalitions regain control of
the regime, even if the judiciary’s ideological position is favorable, but are less probable when the
legislative is divided or weak. See Vanberg, supra note 101, at 106. I describe how this happens in a
parenthesis in the next section in which I review the legislative-executive pairing. See infra 6.2 The
judiciary in a legislative-executive dominated triad, notes 122-139.
109 For the comparative constitutional law perspective on legislative court constraining, see Ginsburg,
supra note 75, at 94. For a brief review of how this has been justified in the U.S. context after 1990, see,
TUSHNET, supra note 69, at 31–32.
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consistent unless the separation of persons between the executive and the judiciary has
vanished completely.110
The other hypothesis is when the executive-judicial pairing seems permanent but
permeated by politics. As described by Ferejohn, the latter occurs when the “fragmentation of
power within the political branches... limits their capacity to legislate, or to be the place
where policy is effectively formulated.”111 When this happens, “... legal/constitutional
considerations and rhetoric assume new and sometimes decisive importance in ordinary
legislative policy-making.”112 Here the nature of the underlying political competition for the
control of the government becomes critical. If the political environment remains competitive
and no dominant coalition arises, then political debates become legal ones and “... if shifts in
partisan control translate into judgeships,” the law itself “...becomes unstable.”113 The circle is
closed if the instability has enough political impact to invite rallies against judicial policymaking in the hands of a reconstructive president, which then reaches the legislative majority
and ‘full lawmaking authority’ inaugurating a new coalition.
In sum, regime politics’ analysis of executive-judicial pair offers a few roles for the
judiciary, which are nevertheless only likely to occur while national coalitions shift. In said
cases, officers in the executive might try to bypass the legislative constitutionalizing political
questions, with uncertain results. The exception to this scenario are cases in which politics is
extremely competitive and thus no dominant coalition is either able to control congress or to

One potential example of this behavior is the case of Venezuela in which Nicolás Maduro, the
president who appointed chavistas to the Supreme Court, is trying to fend off the new opposing super
majority that rose in the National Assembly, Venezuela’s legislative branch. See
http://www.globalpost.com/article/6723628/2016/01/22/venezuela-lawmakers-reject-economiccrisis-plan
111 See Ferejohn, supra note 51, at 55. But Cf. with Mark Tushnet claiming that partisan control over the
nomination of Supreme Court justices is likely to reflect risk aversion and, hence, favor justices closer to
the ideological median. See TUSHNET, supra note 69, at 101–6.
112 See Ferejohn, supra note 51, at 42.
113 See Id. at 44. Note that the instability prevents strong clashes with the dominant ideology outside the
judiciary and this might help preserving judicial power, which might be convenient for a dominant
coalition.
110

47

appoint a clear majority of judges. In said cases, the problem is that law itself, as byproduct of
the court exercising legislative functions, will be in the mid-term, unstable.

6.2 The judiciary in a legislative-executive dominated triad
The basic tenets of regime politics explained in the previous section apply as well to
what I term the legislative-executive pair. This is a combination in which in the legislative in
and the executive carry out most of the policies and exercise actual power.114 The basic idea
about legislative-executive relations is that, due to the structural limitations of congressional
decision-making processes,115 and the inability to use courts consistently in the short term
even if these are responsive to the regime, dominant coalitions can be more efficient pursuing
their political goals if they push their allied branch–the executive–to advance the agenda.116
To do so the legislative will first claim legislative control over issues that are at the core of the
dominant coalition’s agenda and then delegate substantial portions of the policy-making and
policy-implementation to those trusted bureaucrats and officers in the executive.117

For the most enlightening description of the executive-legislative relations form the perspective of
political parties in the United States, see in general, Levinson and Pildes, supra note 35.
115 According to Verkuil:
In the earliest formulations, powers of government were separated for efficiency purposes. It
was difficult for a legislature or parliament to execute laws due to the cumbersomeness of size,
the lack of secrecy and the infrequency of sessions. The executive became a logical necessity
for government to function effectively.
See Paul R. Verkuil, Separation of Powers, The Rule of Law and the Idea of Independence, 30 WILLIAM MARY
LAW REV. 301, 303 (1988). See also “Bowsher v. Synar, 478 U.S. 714, 736 (1986) (quoting INS v. Chadha,
462 U.S. 919, 944 (1983))” Id. 304.
116 This is the most natural outcome in parliamentary regimes, in which there is a natural alignment
between the executive and legislative branches. See, Krotoszynski Jr., supra note 24, at 234–38. For
historical examples of this delegation in the United States, see TUSHNET, supra note 69, at 24. For other
historical examples, see also, Levinson and Pildes, supra note 35, at 2342; Levinson, supra note 35, at
724–28. For broader explanations of the legislative-executive delegation occurs, see Matthew C.
Stephenson, Legislative Allocation of Delegated Power: Uncertainty, Risk, and the Choice Between Agencies and
Courts, 119 HARV. LAW REV. 1035 (2005); Morris P. Fiorina, Legislator Uncertainty, Legislative Control, and
the Delegation of Legislative Power, 2 J. LAW ECON. ORGAN. 33 (1986) [hereinafter Fiorina, Legislator
Uncertainty]; David Epstein and Sharyn O’Halloran, Administrative Procedures, Information, and Agency
Discretion, 38 AM. J. POLIT. SCI. 697, 698 (1994); Mathew D. McCubbins et al., Administrative Procedures as
Instruments of Political Control, 3 J. LAW ECON. ORGAN. 243, 246 (1987); Morris P. Fiorina, Legislative Choice
of Regulatory Forms: Legal Process or Administrative Process?, 39 PUBLIC CHOICE 33, 35 (1982) [hereinafter
114
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Under the dominance of the legislative-executive pair, the judiciary’s influence in
policy-making is not expected to grow even if it is not an ideologically distant judiciary. This
does not mean that the judiciary’s potential powers or the size of the bench might not grow
on paper. Cultivating a friendly judiciary is not incompatible with the delegating most of the
policy-making and implementation to bureaucrats. The only requirement for this
arrangement to work is keeping the judiciary rather inactive or attentive to the officers’
requests. The issue here is that whatever is at the core of the agenda of the dominant
coalitions that could be channeled to courts, provided the right mechanisms, will be assigned
instead to the more efficient “administrative machinery.”118 As I describe in detail in one of
the case studies below, this can be severely attenuated and even reversed if the dominant
coalition foresees that it might loose power and thus control over the administrative
machinery and the influence over officers.119 In such cases, entrenchment through the
judiciary is the alternative. But for the moment, assuming a stable dominant coalition, the
judiciary generally will not be empowered and if it gets in the way of the dominant
coalition’s political preferences, it will be disempowered and in the long run stripped from its
independence.120 A quick parenthesis of how this occurs is illustrative of both the dominant
coalition’s relation with the judiciary and its strategies to deal with it.121

Fiorina, Legislative Choice of Regulatory Forms:]. For the particular thesis of delegation with
entrenchment mechanisms (or higher political transaction costs), see B. Dan Wood and John Bohte,
Political Transactions Costs and the Politics of Administrative Design, in ECON. ADM. LAW 56 (Susan RoseAckerman ed., Economic approaches to law, Edward Elgar 2007).
117 See RANDALL B. RIPLEY AND GRACE A. FRANKLIN, CONGRESS, THE BUREAUCRACY, AND PUBLIC POLICY 20
(The Dorsey series in political science, Dorsey Press!; Irwin-Dorsey, Rev. ed ed. 1980); R. Daniel
Kelemen and Eric C. Sibbitt, The Globalization of American Law, 58 INT. ORGAN. 103, 109–10 (2004). See
also, the collection of articles, in Why Delegate?, in ECON. ADM. LAW 5 (Susan Rose-Ackerman ed.,
Economic approaches to law, Edward Elgar 2007).
118 See FARHANG, supra note 1, at 228. See also, Ferejohn, supra note 88, at 208–9; Kelemen and Sibbitt,
supra note 117, at 110.
119 See infra notes 167-170.
120 See Keith E. Whittington, Legislative Sanctions and the Strategic Environment of Judicial Review, 1 INT. J.
CONST. LAW 446, 467 (2003). See also, Brisbin, “The judiciary and the Separation of Powers” (2005).
121 The distinction I make between disempowering and stripping from independence can be refined in
the United States to harnessing judicial power or the undermining judicial legitimacy. See, STEPHEN M.
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To disempower the judiciary, dominant coalitions in the legislative-executive pair
have an extensive set of mechanisms at their disposal, many of which do not imply repealing
rights or ostensible threats to the independence of ‘individual judges.’122 For example, by
restricting standing, narrowing causes of action, enacting strict sentencing guidelines,
expanding mandatory jurisdiction that clog court’s dockets, capping statutory fees, etc.,
legislatures can effectively limit the power of judiciary as whole without threatening the
independence of any judge directly.123 Not surprisingly, national coalitions will present all
these mechanisms as the result of legitimate political objectives deviating the attention from
their potential effects in the judiciary.124 A quick reassessment of the aforementioned
examples using familiar debates should be illustrative of how this plays out in real life:
private standing can be restricted under claims it obstructs public enforcement; causes of
action can be narrowed under claims of rationalization and prioritization; sentencing
guidelines can be advanced as a move to uniformity and, therefore, fairness; mandatory
jurisdiction can be offered as an expansion of the access to justice instead of an strategic way
of limiting it; capping statutory fees can be defended as a way to prevent frivolous litigation,
etc.125 These disempowering moves are ubiquitous in democratic regimes, in particular,

ENGEL, AMERICAN POLITICIANS CONFRONT THE COURT: OPPOSITION POLITICS AND CHANGING RESPONSES TO
JUDICIAL POWER 31–36 (Cambridge University Press 2011).
122 See, e.g., John Ferejohn, Independent Judges, Dependent Judiciary: Explaining Judicial Independence, 72
SOUTH. CALIF. LAW REV. 353, 360–62 (1998).
123 For a more extended list, see Gerald N. Rosenberg, Judicial Independence and the Reality of Political
Power, 54 REV. POLIT. 369, 376–77 (1992). For particular country examples applying some of the
measures described, see TAMIR MOUSTAFA, THE STRUGGLE FOR CONSTITUTIONAL POWER: LAW, POLITICS,
AND ECONOMIC DEVELOPMENT IN EGYPT 46 (Cambridge University Press 2007); RULE BY LAW: THE POLITICS
OF COURTS IN AUTHORITARIAN REGIMES 18 (Tom Ginsburg and Tamir Moustafa eds., Cambridge
University Press 2008); RICHARD L. ABEL, POLITICS BY OTHER MEANS: LAW IN THE STRUGGLE AGAINST
APARTHEID, 1980-1994 (After the law, Routledge 1995).
124 See Ferejohn, supra note 122, at 361.
125 See, e.g., Ch.1: The Battle Over Litigation BURKE, supra note 7, at 22–59. In the United States, the
judiciary, because of its procedural lawmaking role, also participates in these dynamics, and can also
follow similar strategies. For a case study documenting, for example, the restriction of discovery under
claims that its proportional and cost effective, see Stephen B. Burbank and Sean Farhang, Rulemaking
and the Counterrevolution Against Federal Litigation: Discovery, presented at 2016 Forum for State
Apellate Court Judges 22 (Pound Civil Justice Institute 2016).
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before or after the dominant coalition of the regime changes and, hence, the distribution of
functions between branches begin readjusting.126
Achieving control of an unfriendly judiciary is harder than disempowering it, in
particular when the judiciary is acting purposively and does not become subservient even
after ‘threatened’ by the other branches.127 In a world in which– against the Madisonian
concerns– ‘parchment barriers’ did contain power, new coalitions’ only chance to control a
judiciary would be to wait until they can appoint those who serve in the judiciary according
to preexisting rules or to modify those rules to appoint whoever they desire. However, that
might be difficult or take an unreasonable amount of time in a competitive political
environment, in which each group cannot reasonably expect to stay in power for long
periods. Moreover, changing constitutions or ignoring de facto the essence of the separation of
powers where it previously worked can be costly in an advanced democracy and can create
“... fatal domestic backlash or even of international intervention” in less advanced ones.128
Thus, dominant coalitions will take shortcuts to tackle an openly unfriendly judiciary. The
shortcuts vary a lot depending on the how entrenched the judiciary’s structure is in the
constitutional order and the political support of the judiciary a ‘target branch.’129 However,
because the potential attacks to the judicial structure can never be fully anticipated by

For a detailed description with historical examples of reconstructive coalitions facing a judiciary
representative of the ‘old regime’, see WHITTINGTON, supra note 78, at 74–76.
127 This is what allegedly happened in the United States, after Roosevelt’s court-packing plan with the
famous “switch in time who saved the nine.” Though the issue of the court changing to the left after
Roosevelt’s attempt has been debated extensively, I found Ho and Quinn’s evidence of the change in
judges attitude, convincing. See Daniel E. Ho and Kevin M. Quinn, Did a Switch in Time Save Nine?, 2 J.
LEG. ANAL. 69 (2010).
128 See Matthew M. Taylor, The Limits of Judicial Independence: A Model with Illustration from Venezuela
Under Chávez, 46 J. LAT. AM. STUD. 229, 230, 240–41 (2014). But Cf. Matthew C. Stephenson, Court of
Public Opinion: Government Accountability and Judicial Independence, 20 J. LAW ECON. ORGAN. 379 (2004).
(Using theoretical models to limit the common assumption that it is costly for elected politicians to
disregard court decisions).
129 See Gretchen Helmke, The Origins of Institutional Crises in Latin America, 54 AM. J. POLIT. SCI. 737, 738
(2010); James L. Gibson et al., On the Legitimacy of National High Courts, 92 AM. POLIT. SCI. REV. 343, 344–
45 (1998).
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constitutional drafters,130 dominant coalitions can always come up with creative ways to
punish the judiciary and try to control it.131 Subtly evading and not complying with court
orders can be a prominent strategy that is well documented.132 Some other notable examples
are: managing the judicial bureaucracy to overturn it from within,133 fragmenting the judicial
function with new competing judicial venues,134 or, notoriously because of its ubiquity,
budgetary cuts and court-packing to dissolve the power of current inimical judges.135 All
these strategies aim directly at the heart of judicial power and they affect the judiciary as
whole, or what Whittington calls the “basket” of courts’ decisions, beneficial for the coalition
or not.136 Yet these strategies are common in functioning democracies precisely when the
judiciary is preserving the interests of the old regime and obstructing the interests of the new
one.
See Vanberg, supra note 101, at 102.
See, e.g., TERRI J. PERETTI, IN DEFENSE OF A POLITICAL COURT 137–44 (Princeton University Press 1999).
132 See, GEORG VANBERG, THE POLITICS OF CONSTITUTIONAL REVIEW IN GERMANY (Political economy of
institutions and decisions, Cambridge University Press 2005). See, also, Whittington, supra note 120, at
449; Taylor, supra note 128, at 241; Eckhoff, supra note 37, at 23.
133 For the example in Japan, see, e.g., J. Mark Ramseyer, The Puzzling (In)dependence of Courts, in 4 LAW
POLIT. COMP. INT. ISSUES 41 (Routledge 2013). For Mexico, see, Pilar Domingo, Judicial Independence: The
Politics of the Supreme Court in Mexico, 32 J. LAT. AM. STUD. 705, 712–15 (2000).
134 See, e.g., Jose J. Toharia, Judicial Independence in an Authoritarian Regime: The Case of Contemporary
Spain, 9 LAW SOC. REV. 475, 486–96 (1974); Keith S. Rosenn, The Protection of Judicial Independence in Latin
America, 19 UNIV. MIAMI INTER-AM. LAW REV. 1, 24–27 (1987). See, also, Domingo, supra note 133, at 726–
27.
135 Though the most famous historical case is President Franklin Delano Roosevelt’s failed attempt,
there are many other examples in which court packing was successful. For a collection of articles on
FDR’s plan and its failure, see KERMIT L. HALL, THE LEAST DANGEROUS BRANCH: SEPARATION OF POWERS
AND COURT-PACKING (Kermit L. Hall ed., The Supreme Court in American society, volume 5, Garland
Publ 2000). For other historical cases in the U.S., Jesse H. Choper, The Supreme Court and the Political
Branches: Democratic Theory and Practice, 122 UNIV. PA. LAW REV. 810, 851 (1974). For old cases, see Keith
S. Rosenn, Judicial Review in Latin America, 35 OHIO ST LJ 785, 808–12 (1974). For recent cases in
Argentina, see Imbalance of Powers, THE ECONOMIST, Dec. 18, 2012. For recent cases in Egypt, MOUSTAFA,
supra note 123, at 198–202. For recent cases in Venezuela, Taylor, supra note 128, at 253. Packing the
court and the other attacks on the judiciary described are compatible with a functioning democracy. See
‘Periods of Judicial Subservience,’ in Rosenberg, supra note 123, at 377–83. But Cf. WHITTINGTON, supra
note 78, at 12. (Claiming that in the case of the United States court’s curbing measures are not the
response to calculated politics but rather “emotional release”... a psychological phenomenon, not a
political one.”) In contrast to democratic regimes, authoritarian regimes have other blatant and more
violent methods to constraint courts. For a description and relevant literature, see Alexei Trochev and
Rachel Ellett, Judges and Their Allies: Rethinking Judicial Autonomy Through the Prism of Off-Bench
Resistance, 2 J. LAW COURTS 67, 69 (2014). See, also, ABEL, supra note 123, at 8–9; Hirschl, supra note 80, at
108–14.
136 See Whittington, supra note 120, at 449.
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This list of disempowering moves and attacks on the judiciary above is not
exhaustive but sufficient to illustrate how regime politics’ can illuminate some of the
contemporary debates about the judiciary.137 All these moves and attacks show how regime
politics’ “common political wisdom”138 –that courts cannot be relevant in policy-making and
truly and permanently independent from the regime in majoritarian democracies–
materializes in practice.139
Closing the parenthesis, in a legislative-executive dominated triad the primary role
of courts is what Ginsburg and Mustafa call the “... routine and universal function of conflict

For a more extended review of attacks on the United Supreme Court, see Rosenberg, supra note 123,
at 377.
138 See Whittington, supra note 120, at 468. See also, See Dahl, supra note 97. For a reference of Dahl’s
influence on the literature of regime politics, see David Adamany and Stephen Meinhold, Robert Dahl:
Democracy, Judicial Review, and the Study of Law and Courts, in NANCY L. MAVEETY, PIONEERS JUDIC. BEHAV.
361 (University of Michigan Press 2009). For a review of subsequent studies testing Dahl’s hypothesis
see, Gillman, supra note 34; Gretchen Helmke and Frances Rosenbluth, Regimes and the Rule of Law:
Judicial Independence in Comparative Perspective, 12 ANNU. REV. POLIT. SCI. 345, 346–47 (2009). For Shapiro,
see SHAPIRO, supra note 62, at 32–35. Neither Dahl nor Shapiro (and their followers) deny the possibility
that judiciary can be countermajoritarian in some particular circumstances. Yet, these should be
infrequent when dominant coalitions are stable, and, nevertheless, with little practical effects. See Keck,
supra note 87, at 515. Some scholars have made the argument that the most of courts salient cases when
a national majorities are clear can be reinterpreted as ‘chosen’ cases that meet at least one of several
criteria like: not defying actual majorities, commanding issues that the actual coalitions wanted to do
anyway but couldn’t because of structural problems (for example, imposing national majorities to
outlier states), using a language in which the court decides not to decide, or amply supported by
national majorities and popular opinion, in particular, after certain historical moments. All these
conditions minimize the risk of non-compliance. Cases that don’t meet any of these criteria or are
foreseen difficult to comply with would be chosen out of the court. See, Klarman reinterpreting Marbury
v. Madison, in Michael J. Klarman, How Great Were the “Great” Marshall Court Decisions?, 87 VA. LAW REV.
1111, 1123–25 (2001). See also, GINSBURG, supra note 72, at 17; HIRSCHL, supra note 67, at 171–72. Note
that there is a positive reinforcement between this behavior and the cases plaintiffs choose to bring to
court. If the court is believed not be independent from the regime, bringing cases against the regime
could be considered a useless strategy. See Julio Ríos-Figueroa and Jeffrey K. Staton, An Evaluation of
Cross-National Measures of Judicial Independence, 30 J. LAW ECON. ORGAN. 104, 109–10 (2014).
139 According to Ran Hirschl:
An all-encompassing judicialization of politics is, ceteris paribus, less likely in a polity featuring
a unified, assertive political system that is capable of restraining the judiciary. In such polities,
the political sphere may signal a credible threat to an overactive judiciary, exerting a chilling
effect on the courts.
See Hirschl, supra note 80, at 106.
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resolution in low level disputes.”140 In this regard a democracy with separation of powers is
no different than a monarchy.
Yet there are other prominent reasons why a ruling coalition might still want to keep
the judiciary with some actual power and sufficiently separated from the other branches.
Some of these reasons are closer to the mega-politics, some others, the result of the need for
an institutional alternative to policy-making and implementation. One classical reason of the
former type derives directly from the triadic structure of the separation-of-powers. As my
simple numeric example emphasized, the judiciary needs to maintain some minimum
identity–its 3 votes–to be able to hold the separation of powers in place and to arbitrate
separation of power disputes.141 In such a role, the judiciary is the insurance nobody in a
dominant coalition controlling the legislative-executive pair wants to use but gives peace of
mind to group members united by ideas but separated by branches.142
The other reasons for a ‘separated’ judiciary that interest me more here are functional
to the interests of the current majority. The best way to convey these reasons without going
into the intricacies of judicial politics is again focusing on coalitions and imagining that these
can be cohesive or fragmented, and stable or waning, and asking how a separated (or

See RULE BY LAW, supra note 123, at 4 f. 3., citing Martin Shapiro (1981). As Shapiro’s reminds us,
“explicators of the prototype have come to define independence not so much as independence from the
contending parties as independence from those to whom the judge owes his office. They stress the
institutional separation of courts from the remainder of the political system.” For the universal function
of conflict solving an independent judiciary is not needed. In fact the praetor in ancient Rome and
king’s functionaries in the middle ages were not independent in the modern sense. See Martin Shapiro,
The Prototype of Courts, in 4 LAW POLIT. COMP. INT. ISSUES 5, 23 (Routledge 2013).
141 Note that adjudicating mega-politics conflicts might appear a grand demonstration of power by the
judiciary, but in practice that adjudication of is only possible in a fairly balanced system.
142 Democratic congressmen’s rejection of Roosevelt’s plan to pack the court can be seen as a defensive
move from the legislative to prevent the concentration of power in their allied executive and the fears of
dictatorship. For a substantial review of democrats’ letters and documents at the time voicing this
concern, see ENGEL, supra note 121, at 261–72. See, also, Stuart S. Nagel, Court-Curbing Periods in
American History, 18 VANDERBILT LAW REV. 925 (1964); CROWE, supra note 6, at 229. Courts in presidential
regimes with separation of powers are usually called upon to uphold or reject potential coordination
between executive and legislative branches that seek “... to blend in practice powers that, at a
constitutional level, are structurally separate and distinct.” See, Krotoszynski Jr., supra note 24, at 234.
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seemingly independent) judiciary could be useful for such coalitions to affirm or extend their
power.143
The simplest combination is a cohesive and stable coalition. Such a coalition needs
the judiciary essentially for three things. These three are similar to some of the ones
suggested by scholars for a judiciary in authoritarian regimes and assume that groups
controlling the regime have a high degree of control of the judiciary through positive law.144
An authoritarian ruler, the party central committee in a one-party democracy, or even the
majoritarian party in a parliamentary system have in common that they all can control
positive law and transform it at their will.145
First, a cohesive and stable coalition controlling the legislative-executive pair may
need a judiciary as part of their “economic infrastructure”146 to make “credible

For a summary of this literature albeit with a slightly different perspective focused on rationales for
judicial independence, see Helmke and Rosenbluth, supra note 138. Note that I deliberately avoid using
the term judicial independence to describe the institutional features of the judiciary required to perform
the functions treated in this section because as a concept it is hard to operate with. The judiciary does
not need to be independent from the regime to uphold some of the regime commitments or to control
the bureaucracy, if by independence one means the power to rule against the key broad mid-term
interests of the regime.
144 These ideas are adapted from those elaborated by Moustafa for the judiciary in authoritarian
regimes. I removed all the functions related to legitimization, which democratically elected branches
should not need, and those related to transparency, which I presume does exist in democratic regimes. I
also removed and those related to federalism, which presented in section 6.1. My goal with adapting
these is to present the most general case possible. See MOUSTAFA, supra note 123, at 21–40. and RULE BY
LAW, supra note 123, at 4–11; Tamir Moustafa, Law and Courts in Authoritarian Regimes, 10 ANNU. REV.
LAW SOC. SCI. 281, 283 (2014). See, also, FARHANG, supra note 1, at 32–33; Barnes, supra note 72, at 32–33. I
am using the term authoritarian here in the traditional sense of a regime that uses a “body that stands
above the law.” See, ROBERT BARROS, CONSTITUTIONALISM AND DICTATORSHIP: PINOCHET, THE JUNTA, AND
THE 1980 CONSTITUTION 13 (Cambridge studies in the theory of democracy, Cambridge University Press
2002). But Cf. Guarnieri et al., claiming that the analysis of ‘political role’ of judges in authoritarian
regimes should be carried separately from their role in democratic regimes. See GUARNIERI ET AL., supra
note 74, at 150.
145 I am not considering here the important issue of constraining power but rather the more mundane
fact that positive law is not a true constrain for any of these groups. It is ‘rule by law’ as Ginsburg and
Moustafa titled their book. As aptly expressed by Terry Moe when referring to parliamentarian
regimes:
In a parliamentary system, authority is concentrated in the majority party, and it is so easy to
make law that the law itself cannot be relied upon for protection: most of the action surrounds
informal and extralegal means of building desirable institutions.
(Emphasis on the original). See Moe, supra note 2, at 248.
146 See MOUSTAFA, supra note 123, at 21.
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commitments”147 to third parties. Succinctly, dominant coalitions create or keep the judiciary
separated in this case to enforce the rules under which external actors agree to submit
themselves to the regime, precisely because the regime has the power to modify those rules
in the future. If no external enforcement existed, the commitments of the regime would not
be credible and hence external actors would not submit.148 Before the advent of international
courts and arbitration mechanisms, most foreign investment regimes in developing countries
relied on their own judiciaries.
Second, a cohesive and stable coalition may need a separated judiciary to “bolster
administrative discipline and coordination within the state bureaucracy.”149 This functional
role for the judiciary is based on inherent weaknesses of the executive branch. Governments
of all kinds suffer pervasive agency problems when it comes to control their ordinary
bureaucracies.150 Hierarchy fails within the executive branch because bureaucracies are not
monolithic structures but rather composed of individuals with different “personal interests”
and views that may break down the chain of command or hide the information required to
monitor them.151 The judiciary attenuates this problem by becoming the “second agent

See RULE BY LAW, supra note 123, at 8. This instrumental function is sometimes called the
“coordination function.” It has been analyzed from several vantage points. The oldest one is that of
Landes and Posner, which see the independent judiciary as mechanism to make “credible
commitments” to present constituencies in the face of changes in majorities. Hence legislators agree to
judicial independence as way to increase the value of congresses’ deals with interest groups. See
William M. Landes and Richard A. Posner, Independent Judiciary in an Interest-Group Perspective, The, 18 J.
LAW ECON. 875 (1975). That seminal idea has been used in different contexts to express how different
actors can benefit of having a third party to enforce their bargains and thus make their commitments
credible. In the case presented here the benefited groups are subgroups of the dominant political group.
See, also, Hirschl, supra note 46, at 81 (f.41); Gillman, supra note 34, at 648; FARHANG, supra note 1, at 33;
VANBERG, supra note 132, at 53–56.
148 In Landes and Posner version, the coordination was between different majorities that cycled in
power. Barry Weingast expanded the notion of “credible commitments” to explain why a stable relation
between the sovereign and his subjects required the existence of courts that would enforce the
sovereign promises. See Barry R. Weingast, The Political Foundations of Democracy and the Rule of Law, 91
AM. POLIT. SCI. REV. 245 (1997). But Cf. Mark Tushnet, Authoritarian Constitutionalism, 100 CORNELL LAW
REV. 391, 422–32 (2014). (Claiming that the strategic function of courts to make credible commitments
can only be true for short period in the case of authoritarian rulers.)
149 See MOUSTAFA, supra note 123, at 25.
150 See McCubbins et al., supra note 116, at 243.
151 See MOUSTAFA, supra note 123, at 25–27. Citing Martin Shapiro as follows:
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monitoring the first”152 and raising “fire alarms”153 when parties bring cases involving state
officials’ actions (or the lack thereof) to courts.154 These cases handled by the judiciary
provide those who rule with unmediated information about the law in the ground and about
the performance of bureaucrats and allow them to take administrative measures to adapt
regulation and secure bureaucrats’ fidelity.155
Third and last, a cohesive and stable coalition may want a judiciary to delegate the
implementation of controversial reforms.156 The idea here is that the group controlling the

Certain pathologies arise in the hierarchical lines designed to transmit information up and
commands down the rational-legal pyramid. Such ‘family circles’ –conspiracies among the
lower-level workers to block or distort the flow of information upwards– are successful in
large part because of the summarizing that is essential to such a hierarchy... the process of
successive summarization gives lower level ample opportunity to suppress and distort
information, particular that bearing on their own insubordination and poor performance.
See Martin M. Shapiro, Appeal, 14 LAW SOC. REV. 629, 641–42 (1980). For subsequent refining of the idea
and examples of authoritarian regimes using courts to bolster administrative discipline, see SHAPIRO,
supra note 62, at 49–53.
152 See Tom Ginsburg, Administrative Law and the Judicial Control of Agents in Authoritarian Regimes, in
RULE LAW POLIT. COURTS AUTHORITARIAN REGIMES 58, 59 (Tom Ginsburg and Tamir Moustafa eds.,
Cambridge University Press 2008).
153 See McCubbins and Schwartz introduced the concept in 1984 and since it has been widely used in
administrative law to explain systems in which congresses create mechanisms to get decentralized
feedback on the behavior of the bureaucracy. See Mathew D. McCubbins and Thomas Schwartz,
Congressional Oversight Overlooked: Police Patrols Versus Fire Alarms, 28 AM. J. POLIT. SCI. 165 (1984). For its
application to control agencies, Matthew D. McCubbins et al., Structure and Process, Politics and Policy:
Administrative Arrangements and the Political Control of Agencies, 75 VA. LAW REV. 431 (1989). See also,
GRETCHEN HELMKE, COURTS UNDER CONSTRAINTS: JUDGES, GENERALS, AND PRESIDENTS IN ARGENTINA 8
(Cambridge studies in comparative politics, Cambridge University Press 2005). and, KELEMEN,
EUROLEGALISM, supra note 43, at 25. MOUSTAFA, supra note 123, at 27.
154 Robert A. Kagan, What Makes Uncle Sammy Sue, 21 LAW SOC. REV. 717, 738 (1987) [hereinafter Kagan,
What Makes Uncle Sammy Sue].
155 But Cf. KELEMEN, EUROLEGALISM, supra note 43, at 24. According to Kelemen, “... where political
authority is concentrated, courts tend to play a weak role in oversight of the bureaucracy; therefore,
recourse to judicialization as a means of controlling the bureaucracy would be futile (Shapiro 1981; Moe
and Caldwell 1994; Ferejohn 1995; Cooter and Ginsburg 1996).” I disagree that this is a futile idea. The
problem I believe is Kelemen’s use of the term “judicialization,” which seems to imply judicialization
plus judicial review of the administrative acts. Kelemen’s assessment also seems to be based on the
confusion of two separate ideas, political authority and bureaucratic cohesion. Political authority can be
concentrated enough to produce favorable law to govern the bureaucracy but the apparatus might still
be weak. Without judicial review and assuming reactiveness (and limited standing), no serious
challenge could be expected to the existing political authority through the use of ‘fire alarms’ and the
regime could gain another governance by using courts to oversight the bureaucracy. This is very
common even in authoritarian regimes. Ginsburg’s study of judicialization in China confirms it. See
Ginsburg, supra note 152, at 65.
156 See MOUSTAFA, supra note 123, at 34; RULE BY LAW, supra note 123, at 9; Graber, supra note 65, at 37.
For more contextual applications to the United States, see also, Jide O. Nzelibe and Matthew C.
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executive and legislative might have an internal agreement about a policy,157 but that said
policy might be unpopular with their political base and thus they will delegate its
implementation to the more politically insulated judiciary. Not without risks, the mechanism
to achieve this is to create statutes using open and vague language and let friendly courts to
fill in the gaps.158 This strategy allows legislatures to claim success if the implementation goes
right and to blame courts if it goes wrong. The same logic applies to proposed reforms that
might have uncertain results; politicians will try to get credit from successful
implementations and blame courts of the unsuccessful ones.159
The second combination of the ones I offer to summarize the literature on judicial
politics is a stable but fragmented dominant coalition, like those sometimes formed in
multiparty presidential systems. Fragmented dominant coalitions may need a judiciary for
most of the aforementioned reasons. Yet, there is an overarching reason why fragmented

Stephenson, Complementary Constraints: Separation of Powers, Rational Voting, and Constitutional Design,
123 HARV. LAW REV. 617, 625–26 (2009); Hall, supra note 83, at 883.
157 See Graber, supra note 65, at 43.
158 According to Graber’s idea, the legislative deferred to the judiciary decisions in which there was “no
legislative majority” (Id. at 38.) because legislators could not make explicit their positions without
risking divisions in their broad political base. The deferral would come through the hand of “vague
language” (Id. at 45.) which courts could clarify solving the issue in such a way that legislators could
claim success or blame the courts for the failure. Though Graber limited his claims to the Untied States
and gave a lot of weight to the American two-party system (Id.), Moustafa took the blaming and
shaming dynamics involved and used it to explain why authoritarian rulers might want to
instrumentally have a judiciary. He applied this explanation to the judiciary in Mubarak’s Egypt
(MOUSTAFA, supra note 123, at 36.) As this dissertation will show below, this rationale is not
incompatible with the idea of the legislative delegating to courts as a replacement for the executive.
159 See, James R. Rogers, Information and Judicial Review: A Signaling Game of Legislative-Judicial Interaction,
45 AM. J. POLIT. SCI. 84 (2001); VANBERG, supra note 132, at 54. But Cf. Stephenson, supra note 116.
According to Stephenson agencies show transversal consistency because of their bureaucratic structures
but inconsistencies in time as the control over the agency changes. On the contrary, according to him,
courts show heterogeneous consistency but are more stable over time, as they are insulated for
immediate political influence. This should make legislators of stable coalitions prone to delegate to
agencies, once the decision to delegate has been made. Yet, I believe this picture is incomplete, because
the decision to delegate is always ‘delegate to whom’ and the legislative control over the administration
can make bad policies turn back to legislators. Once adjusted for these two factors, internalizing the
agent in the decision to delegate and the control over the bureaucracy, Stephenson’s arguments become
compatible with the ones presented here.
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coalitions need a judiciary, which is “maintaining elite cohesion.”160 This rationale has some
resemblance to the idea of courts as part of the “economic infrastructure” and some
resemblance to the idea of courts as a tool to implement controversial reforms. The
commonality is based in that they all require enforcement external to the governing coalition
or what can be called ‘self-enforcement.’161 However, maintaining elite cohesion obeys to a
completely different rationale. The reason why a judiciary might help a fragmented coalition
is that it facilitates subgroups contracting around their differences, thus maintaining the basic
plural substratum of the regime.162 Another reason why a judiciary might help a fragmented
coalition is that the judiciary allows the coalition to direct issues to an institution that is not
expected to act with the same scope and intensity as the executive agencies would.163 The
idea here is that fragmentation in the bureaucratic implementation, which is the alternative,
would undermine the legitimacy of the bureaucracy, while in the case of the judiciary, the
fragmentation is less harmful and even, some may consider, connatural to the exercise of
interpretation by different judges.164 This can be distinguished from the delegation through
ambiguous language in the statute in that the substantive law needs not to be ambiguous. It
only needs to be enforced on a case-by-case basis in such a way that it does not create
categories of permanent winners or losers that could stress the internal fragmentation.165 This

See MOUSTAFA, supra note 123, at 32; RULE BY LAW, supra note 123, at 7. See also, BARROS, supra note
144, at 322–24.
161 See S. Mittal and B.R. Weingast, Self-Enforcing Constitutions: With an Application to Democratic Stability
In America’s First Century, 29 J. LAW ECON. ORGAN. 278 (2011).
162 Authoritarian regimes are usually classified as those that stand above the law because they can
subvert the law at their will, but that does not necessarily imply prefect internal cohesion. For a
discussion of how this dynamic can end empowering the judiciary, see BARROS, supra note 144, at 12–14.
163 This is yet another way to approach Landes and Posner’s idea, Landes and Posner, supra note 147.
See also, Levinson, supra note 35, at 683–84. This same rationale has been applied to explain
constitutional bargaining in constitutional models. See STONE SWEET, supra note 41, at 44.
164 See Vermeule, supra note 79, at 554–59.
165 Note that “maintaining elite cohesion” can work for both mega-politics, as described by Hirschl
supra note 80, or as a way to implement normal policies in a disaggregated manner as I use it here.
How this delegation plays out depend on several institutional features of the judiciary. Here there
seems to be a noticeable difference between legal traditions. In civil law countries, it is easier to
disaggregate through the judiciary than through the bureaucracy, because congresses take direct blame
160
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is the function that fits loosely conservative ideas about what the “form and limits of
adjudication” and also what a minimalist Supreme Court does.166
All the rationales that require the judiciary as an external enforcer or as a third party
not immediately controlled by the regime can be distinguished from each other by focusing
on their main objective. The following association of concepts might shed light on the
differences: the judiciary as part of the “economic infrastructure” can be associated to
committing; the judiciary as an agent to delegate controversial reforms can be associated to
deflecting; and the judiciary to maintain elite cohesion can be associated with deferring. While
the two latter are ostensibly similar, their difference lies on the internal agreement. There
could be substantive agreement at higher levels of decision-making entities about
controversial policy, case in which a litigious policy might appear convenient. However, if
the decision-makers lack that agreement, but are nevertheless forced to delegate, the choice

for bureaucratic discretion particularly if the policy to be implemented has evident redistributive
results. Unlike the bureaucracy, lower courts in civil law tradition countries can easily go by a case-bycase basis. The implementation through courts works a price-discriminating device because it reveals
different intensities to sue. I thank Roy Shapira from IDC Law School for suggesting this phrasing. In
contrast, in jurisdictions like the United States, individual cases with high profiles can have ripple
effects over other similar cases even when decisions review statutes. Thus disaggregating in the United
States is harder and probably this is taken into account when Congress drafts statutes. Note also that
the Kelsenian model of Constitutional Courts and judicial review, acts as an arbitror for the differences
and solves generally using vague language, as if they were the legislative body delegating to courts
(negative legislator), but then regular courts and the supreme court implements in a fragmented or
disaggregated way, which guarantees that the loses for the loosing side and the gains of the winning
side will not be extreme. In the same sense, Alec Stone Sweet:
The organisational logic of [the European Constitutional] courts, however, must be considered
in light of inherited structures, in that certain deeply embedded ideas and organisational
forms – models of governance – radically narrowed the possibilities for review in Europe.
These structures gave advantages to the Kelsenian court, as a particular institutional solution
to a particular institutional problem: how does a polity guarantee the normative superiority of
the constitution, and of human rights provisions, without empowering the judiciary? The
alternative, the American model of judicial review, was hardly considered. The successful
diffusion of the Kelsenian court across Europe depended heavily on the belief that it could be
attached to the existing architecture of the state with minimal disruption to the established
order of things.
See, Alec Stone Sweet, Constitutional Courts and Parliamentary Democracy, 25 WEST EUR. POLIT. 77, 78
(2002).
166 See, e.g., Lon L. Fuller, Forms and Limits of Adjudication, The, 92 HARV. LAW REV. 353 (1978). See, also,
CASS R. SUNSTEIN, ONE CASE AT A TIME: JUDICIAL MINIMALISM ON THE SUPREME COURT (Harvard University
Press 2001).

60

for the judiciary will be because is not expected to be monolithic and because the judiciary
can cope better with conflicting decisions.
The last of the combinations to summarize judicial politics are waning coalitions,
cohesive or not. Waning coalitions may want a judiciary to implement judicial review to
preserve their policies against future dominant coalitions. This is the celebrated “hegemonic
preservation” thesis or “insurance thesis.”167 As Hirschl puts it, “...it is the arrival of political
competition, or the emergence of a new constellation of power, that makes threatened elites
discover the charms of constitutional protection and powerful courts.”168 In a similar vein,
Tushnet claims:
Several authors have argued [judicial review becomes firmly established] when the leaders of
a political coalition that has controlled the legislative and executive branches of government
for a long period foresee the possibility that they will lose office in the relatively near future.
They establish or reinvigorate judicial review as a means by which they can ensure that the
policies they advanced in the political branches will remain in force, now constitutionalized
and enforced by the courts.169

The hegemonic preservation thesis fits several ideas developed above: it reinforces
the idea that, within the triadic structure, the so-called ‘political branches’ will tend to pair

See Ran Hirschl, The Political Origins of Judicial Empowerment Through Constitutionalization: Lessons
from Four Constitutional Revolutions, LAW SOC. INQ. 91, 102 (2000); HIRSCHL, supra note 67, at 38;
GINSBURG, supra note 72, at 25. See, also, FARHANG, supra note 1, at 33; Hall, supra note 83, at 883.
168 See Hirschl, supra note 80, at 108.
169 Tushnet’s description fits judicial empowerment in general and not only judicial review, which is
only one particular mechanism of judicial empowerment in which the entrenchment was first observed.
See Mark Tushnet, Ch 38: Global Constitutional Law, in OXF. HANDB. COMP. LAW 1226, 1229 (Reinhard
Zimmermann and Mathias Reimann eds., 2006). The accompanying footnote as appears in the text:
“Ran Hirsch, Towards Juristocracy: The Origins and Consequences of the New Constitutionalism (2004)
(discussing the adoption of judicial review in four nations in the late twentieth century); J. Mark
Ramseyer, 'The Puzzling (In)Dependence of Courts: A Comparative Approach', (1994) 23 Journal of Legal
Studies, 721-47 (discussing the case of Japan); Tom Ginsburg, Judicial Review in New Democracies:
Constitutional Courts in East Asia (2003); Matthew Stephenson, 'Independent Judicial Review', (2003) 32
Journal of Legal Studies, 32 (2003),59-89 (developing a formal model of the process).”
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and keep the judiciary without much bite.170 It also fits the idea that the judiciary will be the
most unlikely member of the prevailing pair, playing its part in transitory arrangements as
dominant political groups foresee their demise.171 Finally, it supports the simplified
structural analysis developed above: even if inadequately insulated, the judiciary is where
waning groups will try to entrench their policies before they lose power.172
Now, the way political coalitions, whatever their characteristics, entrust friendly
judiciaries with the functions described depend on historical circumstances, the particular
features of the judicial branch at the time and the type of enforcers that will bring the cases to
court. As Whittington aptly explains:
“...[C]ongress support for a friendly judiciary can take several forms... The alteration of federal
jurisdiction and judicial structure can direct the flow of litigation to politically favored venues
and encourage judges to take aggressive action in their handing of such cases. In the case of
business friendly Republicans of the Gilded Age, creating institutional opportunities was
sufficient for corporations and their attorneys to take advantage. In other instances, favored
litigants and litigation can be more actively encouraged, for example as the Great Society did

Countries with stable legislative-executive arrangements will avoid the problem of enacting judicial
review because courts or constitutional courts are, as Martin Shapiro masterfully said, “junkyard dogs”
that will protect but also bite their masters if they come at night. See Shapiro, supra note 37, at 163.
According to Hirschl, “[t]he delegation of policymaking authority from legislatures and executives to
courts through the enactment of constitutional catalogues of rights and the establishment of judicial
review seems to run counter to the interests of power- holders in legislative and executive branches.”
See Hirschl, supra note 46, at 75. This is also the most traditional arrangement or the Jeffersonian model
described in supra note 40.
171 See Dahl, supra note 97, at 293. (“Except for short-lived transitional periods when the old alliance is
dis-integrating and the new one is struggling to take control of political institutions, the Supreme Court
is inevitably a part of the dominant national alliance.”)
172 There is a flip side to the hegemonic preservation. If the judiciary is not properly insulated, courts
might end favoring future dominant coalitions against present ones, in what is called the “strategic
defection.” See HELMKE, supra note 153, at 14. The idea is that judges can act strategically and rule
against the interests of the dominant coalition to bolster its alliances with future dominant coalitions
that soon will gain control over the triad, and eventually over them. The key difference between the
“hegemonic preservation” and the “strategic defection” lies on the assumptions about judges’ tenure or
more generally, how the ‘separation of persons’ works. The longer the tenure or the stronger the
separation, the more likely that judiciary might work as an entrenching device for groups on their way
out. The shorter the tenure or the weaker the separation (de jure or de facto), the more likely the judiciary
will follow dominant coalitions more closely, accelerating the transitions if current dominant coalitions
seem not to reflect majoritarian views. (See Id. at 13).
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by the presidential creation of the Legal Services Program that put a variety of constitutional
cases benefiting the poor in front of the sympathetic justices of the late Warren and Early
Burger courts or by the legislative establishment of private rights of action and financial
incentives for the civil litigation.”173

I also methodically introduced the word ‘may’ in the description of each of these
reasons and roles for the judiciary in the legislative-executive pair just described because not
all the judiciaries will be willing or will have the institutional capacity to take them on and
they might not apply transversally to all legal areas. Courts even in cases of original
jurisdiction and mandatory jurisdiction can decide not to decide. Moreover, some of these
roles can be contradictory when applied to the same areas.174 Caricaturizing, it would be
hard to think of a regime wanting to generate “credible commitments” over a “controversial
policy” using “vague language.” But a conservative right-wing coalition, might want a
separated (or independent) judiciary to enforce an investment regime and to protect
property; a modest judiciary to resolve, hopefully on a case by case basis, issues of family law
that divide the coalition between Christians and non-Christians parties; and also a modest
judiciary for the protection of environment which they might not want to protect with strong
regulations and bureaucracies because the uncertainty and the chilling effects of such
regulation in the economy.
The purpose summarizing the extensive literature on judicial politics is to illustrate
how, in principle, there are judicial roles compatible with the legislative predominance and
the existence of a dominant political coalition controlling the so-called political branches.

Using the language developed in the previous sections, Whittington’s first example of the
Republican business friendly congress fits the idea of the judicial empowerment to solve vertical
division of power issues; his second example about Legal Services Program, fits the entrenchment
hypothesis under the legislative-judicial pairing. See WHITTINGTON, supra note 78, at 97–98.
174 There is to my knowledge no detailed study claiming any sort of sequence in the performance of
these roles and not all reflect “judicial power” equally.
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They reflect reasons why, according the regime politics literature, political groups would
want to empower the judiciary. They also represent the situations in which it is more likely
that a “constructive pattern” will arise from the courts’ rulings.175
Summarizing, applying ‘regime politics’ analysis to understand the role of the
judiciary in a legislative-executive dominated triad provides the following insights. As a
general matter, the judiciary should not increase its influence in policy-making in such a
regime because every important issue should be channeled to the administrative apparatus.
Furthermore, the judiciary’s influence may decrease if it stands against the regime’s
dominant coalition policy preferences. The loss of influence may come through
disempowerment or loss of judicial independence. The only exceptions to this general
scenario are particular roles for the judiciary that are functional to the dominant coalition. In
the order reviewed, these are: the universal conflict solving of low level disputes, insuring
the separation of powers, making credible commitments, coordinating the bureaucracy,
implementing contentious or uncertain policies, maintaining elite cohesion, and preserving
policies against future majorities. All of them are united by one thread: they do not go against
the political preferences of current dominant coalitions.176

See SILVERSTEIN, supra note 9, at 40–41.
Note that the strategic role of judiciaries in vertical divisions of power, as explained supra note 92,
also would work in a legislative-executive pair, to the extent that the legislative branch (e.g. Federal
Congress) is impaired to regulate at the state level.
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Judicial Roles
under dominant
coalitions
Stable

Waning

Cohesive coalition

Fragmented coalition

-Preserving separation of powers
-Solving low level disputes
-Acting as part of the Economic
Infrastructure (“credible commitments”)
-Coordinating the bureaucracy
(“Fire alarms”)
-Delegation of Controversial or uncertain
Reforms
-Preserving the separation of powers
-Solving low level disputes
-Strong Hegemonic preservation

-Same
-Maintaining elite cohesion

-Preserving the separation of
powers
-Solving low level disputes
-Weak Hegemonic
preservation

TABLE 1. JUDICIAL ROLES UNDER DOMINANT COALITIONS

As I argue in the first case study, of all these roles for the judiciary one of the most
prevalent in modern democracies, besides the role of solving low-level disputes, is the role of
coordinating and monitoring the bureaucracy. There are several reasons for this. For a start, it
is a natural function of courts as decentralized bureaucracies. Predecessors of courts
exercised this role long before the creation of the separation of powers doctrine and the
administrative state.177 Moreover, this role does not require per se judicial independence from
the regime, but only from some of the echelons of its executive bureaucracy, and it is a role
fully compatible with universal conflict solving role of low-level disputes. Running what
McCubbins and Schwartz called ‘fire alarms’ is a ubiquitous function of the judiciary in the
age of the administrative state.

177

See supra note 155.
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6.3 The judiciary in a legislative-judicial dominated triad
In the previous subsection I reviewed the most common functional roles for a
judiciary in a triad dominated by the legislative and executive powers. The literature
reviewed overlaps in part with the growing literature on the judiciary in authoritarian
regimes and also with the descriptive literature in comparative constitutional law focused on
judicial empowerment. Sadly, this overlap does not exist when it comes to analyzing what I
call the legislative-judicial pair. This pair forms when the legislative and judicial powers
work in a coordinated fashion to sidestep the executive. When it comes to the legislative to
pair up with the judiciary, the role of the judiciary and mechanisms used by the legislative to
empower it, including encouraging private enforcement, are less understood and have been
considerably less studied. Understandably, the legislative-judicial pairing has been almost
exclusively a concern of American scholars.178 However, these theorizations are extremely
helpful to understand the roles of judicial branches outside the United States and hence the
shape of procedures they receive to fulfill these roles. In this subsection I start by explaining
why the topic has been neglected, who were the authors that helped build a theory of the
legislative-judicial pairing, and how their insights can be used to understand how congresses
use procedural rules to empower private enforcement and judiciaries in foreign countries.
6.3.1 A neglected topic
Before entering the current theories to explain how the legislative pairs with the
judicial branch and the mechanisms involved in said pairing, it is necessary to review why
the topic was neglected in the literature until recently. The purpose of the following
explanation is twofold. First and foremost, it seeks to illustrate some of the institutional
One notable exception is the work of Daniel Kelemen. See, R. Daniel Kelemen, Suing for Europe
Adversarial Legalism and European Governance, 39 COMP. POLIT. STUD. 101 (2006); R. Daniel Kelemen, The
Americanisation of European Law? Adversarial Legalism À La Européenne, 7 EUR. POLIT. SCI. EPS 32 (2008)
[hereinafter Kelemen, The Americanisation of European Law?]; R. Daniel Kelemen, The Political Foundations
of Judicial Independence in the European Union, 19 J. EUR. PUBLIC POLICY 43 (2012). See, also, Dotan and
Hofnung, supra note 105.
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peculiarities of the American judiciary that are so natural to American scholars that they
might be overlooked in comparative analysis. Second, it helps to explain the adaptations I
make to the theories I use later to explain the creation of procedural rules in foreign
countries.
There are three broad reasons why the legislative-judicial pairing was neglected in
the American literature until recently. The first reason is what Mark Graber described as a
“divided scholarly agenda” between legal scholars and political scientists that misconceived
the role of the judiciary in the American political order.179 For most of the 20th century,
constitutional law was founded in the idea that the judiciary was independent from the
regime and could exercise its supremacy when required according to the Constitution. As
political scientists characterized, “[t]he entire field of constitutional law is based [on judicial
independence].”180 True enough, most legal scholars accepted that the judiciary was the
“...least dangerous branch,” with “...no influence over either the sword or the purse”,181 but
not even realists doubted judges’ institutional independence from other branches and, hence,
the potential of the judiciary to be a “... countermajoritarian force in the American political
system.”182
Political scientists, on the contrary, showed healthy skepticism about the judiciary’s
independence. In a nutshell, for them the ‘separation of persons’ component of the separation
of powers could not create a functionally independent judiciary in a democratic environment,
at least not for a long time. As pointed out by Dahl, courts would not be countermajoritarian
See Mark A. Graber, Foreword: From the Countermajoritarian Difficulty to Juristocracy and the Political
Construction of Judicial Power, 65 MD. LAW REV. 1, 1 (2006). See, also, Keck, supra note 87, at 512.
180 See Rosenberg, supra note 123, at 370.
181 See ALEXANDER HAMILTON, THE FEDERALIST NO. 78. Available at
http://avalon.law.yale.edu/18th_century/fed78.asp (Permanent Link).
182 See ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH; THE SUPREME COURT AT THE BAR OF
POLITICS 17 (Bobbs-Merrill 1962). Note that an independent court is not necessarily an activist one.
Bickel disagreed with an activist court. See, also, Barry Friedman, The Birth of an Academic Obsession: The
History of the Countermajoritarian Difficulty, Part Five, 112 YALE LAW J. 153, 255–56 (2002); Mark Tushnet,
Policy Distortion and Democratic Debilitation: Comparative Illumination of the Countermajoritarian Difficulty,
94 MICH. LAW REV. 245 (1995).
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in practice because the judiciary,183 epitomized in the U.S. Supreme Court, would end siding
with national majorities reflecting the preferences of those who appointed them.184 The
debate between both camps were translated on thousands of pages trying to demonstrate
how judges’ attitudes (or behavior) – reflected in their most important decisions – could be
traced to their preferences and from there, to the coalitions who appointed them.185 Again on
words of Graber, for most of the second half of the 20th century, “[l]aw professors
concentrated on solving a countermajoritarian problem that political scientists proclaimed
did not exist.”186
The divided agenda over the countermajoritarian issue made it difficult to
conceptualize the judiciary as a branch paired with the legislative and as a part of the
political regime, in the larger picture as Whittington shows. The countermajoritarian issue
would either put the judiciary as an independent branch against political branches (or
outside the regime), or as branch dominated by political convictions of the sitting judges (or
subservient to the regime). None of these alternatives was friendly to investigating the
judiciary as a political actor of the regime and its potential role for supporting, supplementing
or replacing the so-called political branches.187 Perhaps the only one at the time thinking
‘outside the box’ was Martin Shapiro, who anticipated everybody on exploring the

See Dahl, supra note 97, at 285; Funston, supra note 99, at 796; Barnes, supra note 72, at 32. For a
comparative example, see STONE SWEET, supra note 41, at 65. (Describing the case of the Italian
Constitutional Court ruling against past majorities). See also supra note 29.
184 See Funston, supra note 99, at 796; Rosenberg, supra note 123, at 375.
185 See In political science jargon, this is known as the behavioralist or attitudinal model for studying
courts, and its origin is usually traced to Robert Dahl’s, Decision-Making in a Democracy. See, Adamany
and Meinhold, supra note 138.
186 The paragraph continues:
Political scientists elaborated on behavioral models of judicial behavior that law professors
proclaimed demonstrated little familiarity with the legal experience. Leading political science
professors cited law professors only to demonstrate the latter were simpletons. Leading law
professors did not bother citing political scientists at all.
See Graber, supra note 179, at 3. In the same sense, also, Brisbin, Jr., supra note 30, at 94.
187 Emphasizing this role, see Whittington, Interpose Your Friendly Hand, supra note 38; CROWE, supra note
6, at 272.
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institutional features of the judiciary, its potential to exercise state power and therefore its
place among the other political branches.188
A second reason obscuring the study of the legislative-judicial pairing was the early
“power grab” by the American judiciary.189 A brief recount of a well-known story should
drive this point home. Since 1925 the Supreme Court of the United States selects its own
cases.190 The Judiciary Act of 1925 gave the court “nearly complete control over their
dockets” and “[g]reater discretion at agenda-setting.”191 Since 1934 the American judiciary
can dictate its own procedures,192 which is a “legislative activity in the form of judicial
lawmaking” that “gave the Supreme Court broad authority to promulgate general rules
regulating practice and procedure in civil actions.”193 The judiciary used the power granted
in the 1934 statute to issue in 1938 the Federal Rules of Civil Procedure, which are for most
American scholars, the basis of civil procedure. And since the Roosevelt Court up until

See SHAPIRO, supra note 62, at 31–35. Much tribute has been paid to his early contribution in
understanding courts’ institutional role in interbranch relations and politics in general. Shapiro rejected
both the law professor’s naïve approach to judicial independence but also rejected political scientists’
behavioral model. Following Dahl, Shapiro believed courts as institutions were not independent from
the regime because their particular institutional features made them part of the regime though distinct
from other government agencies. The difference according to Shapiro was their commitment to the law
and their particular ways of operating and ruling. Three works on Shapiro’s influence in this area are,
Shep Melnick, One Government Agency Among Many: The Political Juris-Prudence (Sic) of Martin Shapiro, in
INST. PUBLIC LAW COMP. APPROACHES (Tom Ginsburg and Robert A. Kagan eds., Teaching texts in law
and politics, v. 40, P. Lang 2005); Kritzer, Herbert M, Martin Shapiro: Anticipating the New
Institutionalism, in NANCY L. MAVEETY, PIONEERS JUDIC. BEHAV. 387 (University of Michigan Press 2009);
Howard Gillman, Martin Shapiro and the Movement from “Old” to “New” Institutionalist Studies in Public
Law Scholarship, 7 ANNU. REV. POLIT. SCI. 363 (2004).
189 See Burbank and Silberman, supra note 8, at 699.
190 See Felix Frankfurter and James M. Landis, The Supreme Court Under the Judiciary Act of 1925, 42
HARV. LAW REV. 1 (1928). Congress in 1988 eliminated the remaining mandatory jurisdiction of the
Supreme Court, apparently furthering its discretion. See Pub. L. No. 100-352, 102 Stat. 662. For a
description of the entrepreneurial political role of Taft in the reform, and for a substantive literature en
review on the subject, see CROWE, supra note 6, at 200 f. 18.
191 See EPP, supra note 5, at 14–15. See, also, Engel, supra note 97, at 296.
192 For a description of the process leading to the Rules Enabling Act of 1934 and its criticism from the
view of the separation of powers, see Stephen B. Burbank, Rules Enabling Act of 1934, 130 UNIV. PA. LAW
REV. 1015 (1981). See, also, CROWE, supra note 6, at 215–25; Stephen N. Subrin, How Equity Conquered
Common Law: The Federal Rules of Civil Procedure In Historical Perspective, 135 UNIV. PA. LAW REV. 909
(1986).
193 See Murray L. Schwartz, Other Things That Courts Do, The, 28 UCLA LAW REV. 438, 444 (1980).
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recently,194 the Supreme Court progressively abandoned its modesty,195 expanding
“judicially created rights,”196 including the doctrine of standing,197 or what can
comprehensibly called “the rules of justiciability.”198 All these features, which are not
common elsewhere and are the result of particular contingencies in American politics in the
first half of the 20th century, significantly expanded the access to courts and the scope of
courts’ decisions and courts’ policymaking role.199 As I review below, these features had

According to Burbank et Al.
Congress has very substantial power to recruit private citizens to enforce statutory and
administrative law, but that power is limited by Article III of the United States Constitution.
Having liberally construed Article III standing requirements during the 1960s and into the
1970s, a more conservative Supreme Court pulled back, thereby reducing the universe of
eligible enforcers. Similarly, having liberally interpreted federal statutes and administrative
regulations to imply private rights of action for a number of years, the Court changed course
and made private enforcement more difficult in the absence of clear evidence of congressional
intent.
See Stephen B. Burbank et al., Private Enforcement, 17 LEWIS CLARK LAW REV. 637, 661 (2013). (Citations
omitted). See, also, Paul D. Carrington, Politics and Civil Procedure Rulemaking: Reflections on Experience,
DUKE LAW J. 597 (2010).
195 See Martin M. Shapiro, Judicial Modesty: Down with the Old - Up with the New, 10 UCLA LAW REV. 533
(1962).
196 See Kagan, What Makes Uncle Sammy Sue, supra note 154, at 730.
197 For a critical view of the U.S. Courts highlighting this issue, see Antonin Scalia, Doctrine of Standing
as an Essential Element of the Separation of Powers, The, 17 SUFFOLK UNIV. LAW REV. 881, 883 (1983).
198 See Barnes, supra note 72, at 32.
199 The early power grab of the American judiciary has its origin in the result of a confluence of political
interests, which for different reasons, supported judicial empowerment at the beginning of the 20th
century. For example, according to Crowe, the Rules Enabling Act of 1934 was a push to empower what
was New Deal policy to empower a conservative court. See, CROWE, supra note 6, at 212–25. According
to Burbank and Silverman:
Historical studies of modern federal civil procedure have taught us a good deal about power.
We now know that the conservative politician and jurist, William Howard Taft, and the liberal
(and realist) academic, Charles Clark, both talked publicly about procedure as the servant of
the substantive law, while they worked both publicly and privately to win for the federal
courts procedural rules rooted in equity and hence in a tradition of judicial discretion and
power.... History also teaches us that for sixty years those responsible for the Federal Rules of
Civil Procedure have had no shared conception of the limits of their authority, while the
Supreme Court has resolutely ignored evidence that Congress intended limits far more
restrictive than the Court has been willing to acknowledge...
See, Burbank and Silberman, supra note 8, at 699.
Confirming this, Subring writes about Clark, the Chief drafter of the Federal Rules of Civil Procedure of
1938:
As early as 1928, Clark began to look at law and litigation with the broader focus of an
emerging social reformer. Clark perceived litigation as designed for something more than the
purpose of merely resolving a dispute between two parties. In his first article describing his
empirical research, Clark wrote: "One of the most important recent developments in the field
of the law is the greater emphasis now being placed upon the effect of legal rules as
instruments of social control of much wider import than merely as determinants of narrow
194

70

important consequences in the empirical analysis of judicial empowerment because they
muddled causality. They made it harder for legal scholars and scientists to discern among
competing explanations of judicial empowerment.200 Using again the stylized triad from
which I started, these early developments made it hard for scientist to discern if the
legislative branch was doing something proactively to encourage this empowerment, or
subduing to it or simply letting the court run on its own.201
Third and last, the legislative-judicial pair was neglected because the key catalyst for
the legislative decision to delegate to the judiciary instead of the executive, which is
legislative-executive conflict,202 was for the first part of the 20th century unavailable in United
States.203 This does not mean that were no episodes of divided government before the 60s
when divided government became ubiquitous, nevertheless these were insufficient to attract
scholarly interest, less to develop a theory if the institutional implications over courts’
procedure and over private enforcement in general.
Together, these three factors–the excessive focus on the countermajoritarian issue, the
early power grab of the American judiciary, and the lack of divided government– help to
explain why the analysis of what I call the legislative-judicial pairing is such a novel theory.
This theory was only envisioned after growing episodes of divided government, the growth

disputes between individual litigants." [Citing Clark, 1929]. Unlike Field, who saw law as a
means of controlling government, Clark came to perceive the need for government to play a
more active role in society.
See, Subrin, supra note 192, at 966.
200 See, in general, WHAT’S LAW GOT TO DO WITH IT?: WHAT JUDGES DO, WHY THEY DO IT, AND WHAT’S AT
STAKE (Charles Gardner Geyh ed., Law, politics, and the media, Stanford University Press 2011). The
early power grab must have been doubly problematic from an observational standpoint because it
started happening before the rise the New Deal and before the rise of the administrative state, and
continued to grow in parallel with it. The judiciary’s power seems to grow hand-in-hand with the
administrative state and the concomitant growth muddled causality.
201 According to the Rules Enabling Act of 1934, the judiciary can dictate procedure but Congress can
object or afterwards repeal it. Congress only started using this power in the seventies.
202 See Stephen B. Burbank and Sean Farhang, Litigation Reform: An Institutional Approach, 162 UNIV. PA.
LAW REV. 1543, 1549 (2014).
203 See Morris P. Fiorina, An Era of Divided Government, 107 POLIT. SCI. Q. 387, 388 (1992).
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in literature of courts ‘political jurisprudence’ as Shapiro called it, and the advent of rational
choice theories and neoinstitutionalism.

6.3.2 The theory of the judiciary as an alternative to the executive
As explained, the legislative-judicial pairing was neglected for a long time. Because
the theory of how this pairing works is novel, I devote this subsection to analyze the theories
that helped build it. The starting and end point is Sean Farhang’s in The Litigation State:
Public Regulation and Private Lawsuits in the U.S., the author who assembled all the pieces. The
somewhat extended review below is justified because this is the theory I expand
subsequently to explain features of civil procedure outside the United States.204
The legislative-judicial pair was born out of the comparison with the legislativeexecutive pair, which is prototypical of bureaucratic parliamentary regimes. The first one to
outline the comparison was Martin Shapiro though he was not recognized for it until much
later. Writing well ahead of its time, Shapiro claimed that the administrative bureaucracy and
courts “...ought to be considered as two alternative and parallel structures for the
administration of government programs.”205 According to Shapiro, the statute maker, had “...
similar degrees of control over both its judicial and bureaucratic supplementers through its
power to change the basic statute...”206 Moreover he claimed, “... both types of
supplementary lawmakers respond[ed] by seeking to persuade the statute makers of the
correctness of their own policy views.”207

See FARHANG, supra note 1, at 30–51. All the authors mentioned by Farhang come from different
fields and traditions and are not always connected to each other. However, the mix works well because
Farhang introduces them while narrating the theory he is putting forward. I have no means to assess
whether these authors were in fact the first ones or the most important ones making the claims they
made, thus I rely completely on Farhang and footnote what I think are their omissions. I am more
interested in the evolution of the theory because I generalize from it. Hence, my literature review is
strictly chronological.
205 See MARTIN M. SHAPIRO, THE SUPREME COURT AND ADMINISTRATIVE AGENCIES 44 (Supreme Court in
American life, Free Press 1968). See, also Gillman, supra note 188, at 372.
206 See SHAPIRO, supra note 205, at 51.
207 See Id.
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Decades after Shapiro, and writing in the field of public choice and regulation,
Morris Fiorina, a political scientist from Stanford, reached a similar view of the role of courts
in governance. According to Fiorina, behind every regulatory design, the American Congress
faced a ‘fundamental choice’ between what he called the ‘judicial process’ and the
‘administrative process.’208 According to Fiorina, all the predominant debates at the time
around command and control regulation reflected a narrow view of what regulation was. If
the definition was expanded, however, to include, “direct statutes to be enforced via the legal
system,” the real question, Fiorina posited, was not whether the American Congress was
“[infatuated] with regulatory agencies...,”209 but rather “...when and why Congress choose to
modify social and/or economic behavior by establishing a regulatory agency rather than by
writing a law to be enforced in the courts.”210 From now on, I’ll refer to this choice as Fiorina’s
question. Fiorina’s question is about Congress choosing agents.
Despite the conceptual breakthrough that it meant to expand the definition of
regulation to include statutes enforced by courts, for Fiorina and those who applied voting
theory and game theoretical models to legislative choices to explain the origins of
institutions, the problem of an adverse executive was a problem of ‘uncertainty’ regarding
one particular agent, the bureaucracy. Their response to this uncertainty was that legislators
ended favoring detailed administrative procedures in tandem with courts’ overview as a way

See Fiorina, Legislative Choice of Regulatory Forms:, supra note 116.
See Id. at 34.
210 See Id. at 60. (Emphasis is mine). Fiorina did not try to answer the question but provided avenues for
future exploration. These, however, do not point to divided government or potential conflicts between
the executive and the legislative branches as a potential explanation. In context Fiorina’s omission about
divided government is understandable. The theories about regulation he was trying to rebuke were
heavily influenced by rational choice theories, which invited exploration of institutional questions from
the perspective of individual legislators preferences. This approach changed after an influential article
by Terry Moe, which invited political scientists, to look for the structural choices in institutional design,
and how the struggle for the control of institutions from the branches could influence said choices. See
Moe, supra note 2. For the question applied to review historical events such as the approval of the ICC,
see Thomas W. Gilligan et al., Regulation and the Theory of Legislative Choice: The Interstate Commerce Act of
1887, 32 J. LAW ECON. 35 (1989); Fiorina, Legislator Uncertainty, supra note 116, at 36.
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to control potential unfaithful agents.211 This explanation of courts overviewing the
bureaucracy matches the judicial role of bolstering ‘the administrative discipline and
coordination within the state bureaucracy,’ mentioned above in the legislative-executive
pair.212 Yet, little was advanced by these scholars about what triggered Congress’ desire to
use courts proactively to replace agencies instead of checking or supplementing them.213 Most
importantly, little was advanced about how statutes, which Fiorina mentioned in passing,
could be used by Congress to entrust policy-making to the judiciary.
The next breakthrough in the understanding of the legislative-judicial pair was
developed by Terry Moe. In The Neglected Side of the Story,214 Moe launched a broad attack on
the models developed by rational choice neoinstitutionalists such as Fiorina.215 According to
Moe, those who were trying to explain institutions based on the preferences of the legislators
failed to take into account what he called “...the politics of the structural choice.”216 For him,
analyzing Congress and legislators’ preferences as if they were the first and only movers in
the theoretical game missed the struggle for the “...allocation of public authority [...] in which
the winners use their temporary hold on public authority to design new structures and
Under divided government, the scenario for legislators is “uncertain” because of heightened risk of
“bureaucratic drift,” which is precisely what legislators try to curtail with detailed procedural rules and
using rights provisions to be enforced by courts. Fiorina explored uncertainty in his next work, Fiorina,
Legislator Uncertainty, supra note 116. nevertheless failed to notice the origin of uncertainty in divided
government or downplayed the effects of party politics. The closest avenue of exploration Fiorina
offered that could touch on divided government was “delegation as ideology,” which he based on
Lowi’s, skeptic THE END OF LIBERALISM (WW Norton, 1979). Yet Fiorina assigned little value to ideology
by asking, “Are politicians moved by their philosophies?” See Fiorina, Legislative Choice of Regulatory
Forms:, supra note 116, at 50.
212 See supra notes 149-155.
213 For example, in Fiorina, Legislative Choice of Regulatory Forms:, supra note 116, at 47., Fiorina advanced
that legislators facing uncertain policies would want to delegate implementation to courts so the results
of a bad policy could not be traced back to them. Cases like this one fit a functional legislative-executive
pair, and it is one of the reasons why a legislative-executive pair might want to have a judiciary. See
supra note 156. The same objection stated for uncertainty applies for courts as a ‘mechanism to control
the bureaucracy’ (McCubbins et al., supra note 116.)
214 See Moe, supra note 2.
215 For a description of the rational choice neoinstitutionalists, see Peter A. Hall and Rosemary C.R.
Taylor, Political Science and the Three New Institutionalisms*, 44 POLIT. STUD. 936, 942–46 (1996).
216 See Moe, supra note 2, at 214–15, 222–24. See also, Terry M. Moe and Michael Caldwell, The
Institutional Foundations of Democratic Government: A Comparison of Presidential and Parliamentary Systems,
150 J. INSTITUTIONAL THEOR. ECON. JITE Z. FÜR GESAMTE STAATSWISS. 171 (1994).
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impose them on the polity as a whole.”217 For Moe, “dramatic progress” could be made if
scholars took into account institutions’ coercive power and, hence, the struggle that other
institutions, formal and informal, prominently the Presidency and the Courts, would launch
in turn to try to control these.218 Answering to a previous work from Wilson claiming how
cumbersome it was to exercise bureaucratic discretion in the United State,219 Moe focused on
the bureaucracy to illustrate the explanatory potential of the ‘politics of the structural choice.’
According to him, bureaucracies should look different in a parliamentary system than in a
separation-of-powers system, because in the former legislators’ needed not to worry about
subversion of other political actors while they retained power. On the contrary, under
separation-of-power systems, control over the bureaucracies would be immediately disputed
and hence, their design would include substantial insulation from other political actors. The
conclusions Moe reached about bureaucracies challenged common knowledge at the time of
comparative politics. If the ‘politics of the structural choice’ were taken seriously,
parliamentary regimes would have an easier time creating bureaucracies but these would be
comparatively weak. On the contrary, he asserted, separation-of-powers regimes would have
a hard time creating bureaucracies but these would be robust and designed to work insulated
from the immediate influence of other branches.220

See Moe, supra note 2, at 222.
See Id. at 215.
219 See FARHANG, supra note 1, at 56.
220 Tsebelis makes a similar argument but conceptualizing these political actors as veto players.
According to Tsebelis, the uncertainty over the control of the coercive institutions by new regimes
particularly in the cases I described above where there is no point of formalizing because the new
regime will have full control of the positive law, (i.e. one party regime, parliamentary systems,
authoritarian regime, cohesive governing coalition), which Tsebelis calls “single veto players,” will lead
those in power to create different bureaucracies and courts. The systems with “single veto players” will
tend to create less independent bureaucracies or less independent judiciaries, whether controlled
informally by political power or formally by detailed procedures, while systems with “multiple veto
players,” will tend to give bureaucracies and courts a lot of leeway, in order to insulate them from
change. See George Tsebelis, Veto Players and Institutional Analysis, 13 GOVERNANCE 441, 466–67 (2000).
Though Tsebelis description is very technical and abstract, his models fit several of the points I
elaborate in this dissertation about the legislative supremacy, fragmentation, and the conscious use of
the positive law.
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Moe’s contribution highlighted how competition over the control of institutions with
coercive power was linked to institutional design in countries such as the United States,
which had a very marked separation of powers. Again using the stylized triad, Moe’s
insights served to predict that however the pairing worked, whether legislative-executive or
legislative-judicial, it would consider how to isolate new institutions from the intervention of
the non-paired branch. As I show below, this feature is not unique to design of bureaucracies
but it could also be part of the design of courts’ procedures. Civil procedures can be designed
to provide (or fail to provide) isolation from the influence of the administration depending
on how are branches paired.
The insulation feature that Moe highlighted was consequence of what socio-legal
scholars and students described as ‘fragmentation of power.’ Among those who study the
effects of fragmentation of power on policy-making and implementation no author has been
more influential than Robert Kagan.221
According to Kagan, power in United States was deliberately fragmented because of
a “deep suspicion of concentrated authority”222 and to “to limit central authority's potential
for tyranny or political bias.”223 The ensuing institutional arrangement, Kagan claimed,
served the country well during the 19th century because the state was then reactive.224
However, once the state became activist in the transformations of the 20th century the same
See ROBERT A. KAGAN, ADVERSARIAL LEGALISM: THE AMERICAN WAY OF LAW (Harvard University
Press 2001) [hereinafter KAGAN, ADVERSARIAL LEGALISM]. See, also, Robert A. Kagan, Adversarial Legalism
and American Government, 10 J. POLICY ANAL. MANAGE. 369 (1991) [hereinafter Kagan, Adversarial
Legalism and American Government]. ‘Adversarial legalism’ is now a term of the art in comparative legal
studies to refer broadly to any situation in which courts are highly involved in policy-making and
policy-implementation. See, e.g., KELEMEN, EUROLEGALISM, supra note 43; Kelemen, The Americanisation
of European Law?, supra note 178.
222 See Kagan, Adversarial Legalism and American Government, supra note 221, at 371.
223 See Id. at 393.
224 The dichotomy between a reactive state and an activist state was first introduced by Mirjan Damaška
in 1986 to characterize and compare the American and European legal systems. Since then it has been
widely used in comparative studies, including Kagan’s. See MIRJAN R. DAMAŠKA, THE FACES OF JUSTICE
AND STATE AUTHORITY: A COMPARATIVE APPROACH TO THE LEGAL PROCESS 71–96 (Yale University Press
1986). See, also, Oscar G. Chase, American “Exceptionalism” and Comparative Procedure, 50 AM. J. COMP.
LAW 277, 286–87 (2002).
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institutions that worked fine in the 19th century became competing venues to advance or
thwart reforms generating a system in which every important issue ended in litigation as
Tocqueville had famously observed.225 Kagan dubbed this system ‘adversarial legalism’ and
described it as legal system of “policy-making, policy implementation and dispute resolution
by means of lawyer-dominated litigation.”226 According to Kagan:
[a]dversarial legalism in the United States, [...] has been stimulated by a fundamental
mismatch between a changing legal culture and an inherited political structure. Americans
have attempted to articulate and implement the socially transformative policies of an activist,
regulatory welfare state through the legal structures of a reactive, decentralized,
nonhierarchical governmental system. In the absence of a strong, respected national
bureaucracy, proponents of regulatory change and social welfare measures have advocated
methods of policy implementation that emphasize citizens' rights to challenge and prod
official action through litigation.227

The most important contribution of Kagan to the understanding of the legislativejudicial pairing was the connection he made between the ‘adversarial legalism’ and the
American constitutional tradition. For Kagan, courts were empowered ‘as opposed to
bureaucratic arrangements–which were preferable in many aspects, particularly efficiency
and consistency–because the United States’ founding fathers distrusted the concentration of
power.228 Making a gross simplification of his detailed micro institutional analysis to fit it in
the framework I have developed, Kagan’s argument could be read as saying that the United
See Kagan, Adversarial Legalism and American Government, supra note 221, at 389, 394.
See KAGAN, ADVERSARIAL LEGALISM, supra note 221, at 3.
227 See Kagan, Adversarial Legalism and American Government, supra note 221, at 392.
228 In a subsequent article defending the thesis of Adversarial Legalism against some of the criticisms of
the articles organized around the book (See, 28 Law & Soc. Inquiry (2003)), Kagan claimed:
European nations, built around parliamentary government, cohesive political parties, and strong
national bureaucracies, differ substantially from the United States, which has a political tradition of
fragmented political power, relatively undisciplined political parties, and distrust of "big government."
See Robert A. Kagan, On Surveying the Whole Legal Forest, 28 LAW SOC. INQ. 833, 842 (2003) [hereinafter
Kagan, On Surveying the Whole Legal Forest]. (Citations Omitted).
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States was tilted to a legislative-judicial pairing in many relevant policy issues because an
historical distrust in the executive power consecrated in the Constitution.229
Kagan’s claim about the judiciary and the executive as competing policy-makers,
which echoed Shapiro’s earlier claim that these institutions were in theory interchangeable,230
became a refreshing reminder that policies could be implemented using both agents.231 His
work also provided two tentative reasons for adversarial legalism that invited empirical
exploration: institutional fragmentation, which he explicitly traced back to separation of
powers in the United States Constitution,232 and which became a central avenue of research

See KAGAN, ADVERSARIAL LEGALISM, supra note 221, at 14–16. This is the same rationale for the
executive-judicial pairing in which the third branch, the legislative is impaired, but this time applied to
the executive. According to Kagan:
Adversarial legalism, I have been suggesting, flows from strong political demands for
governmental action, combined with governmental weakness. When central Governments
cannot deploy bureaucrats, they can respond to political demands by allowing citizens to
deploy lawyers and lawsuits. Similarly, when central Governments are not dominated by
strong, cohesive political parties (or coalitions of parties) they often cannot respond quickly
and coherently to political demands. The resulting deadlock invites litigation and judicial
activism.
See, Robert A. Kagan, Should Europe Worry About Adversarial Legalism, 17 OXF. J. LEG. STUD. 165, 178
(1997).
230 See SHAPIRO, supra note 205, at 44–47.
231 Long before Kagan, Eckhoff, a renown Norwegian professor acknowledged that many European
countries had removed some issues from courts and handled them to bureaucracies and that in many
cases the removal coincided with a consolidation of parliamentarism. Note that Eckhoff anticipated by
decades Graber, Stephenson and others in that legislatures could use courts or agencies to shift blame
and shame among them for implementing controversial polices:
More significant is the growth of conflict-solving mechanisms outside the court system. In the
course of this century we [Norwegians] have acquired a variety of administrative agencies and
boards that dispose of different kinds of conflict cases, e.g., in the fields of social insurance,
taxation and monopoly control, and also in certain border fields of criminal law, for instance in
cases concerning custody of juvenile delinquents and of alcoholics...
We are not here concerned with the consequences which a transfer of this kind may have upon
public administration or society at large. Our concern is only whether the general position of
the courts is affected by the fact that an increasing number of conflict cases fall outside their
scope... To be sure, administrative actions are not altogether outside the concern of the courts,
since they are as a rule subject to judicial review. But the limitation of jurisdiction to cases of
review places the courts in a safe position. They have the opportunity to correct the
administration without assuming responsibility for its decisions, and they can leave controversial
questions of public policy unanswered.
See Eckhoff, supra note 37, at 36–37. (Emphasis added).
232 See KAGAN, ADVERSARIAL LEGALISM, supra note 221, at 9–17. In one of his first articles on the topic,
Kagan summarized the connection between separation of powers and adversarial legalism, and the
connection between parliamentarism and what he called ‘bureaucratic legalism’:
229
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in the regime politics’ literature, and American litigiousness and rights’ based culture, which
he saw as perpetuating the system. However, Kagan’s explanation for the evils of judicial
policy-making focused on microinstitutional analysis of the worst cases, and, thus, he missed
the forests for the trees, and overlooked why the legislative would want the judiciary to carry
executive functions furthering ‘adversarial legalism’,233 or what we could call t, by contrast,
the macro institutional role of the judiciary. His goals were to show the worst possible effects
of ‘adversarial legalism’ with the hope that his descriptions would help to curtail some of its
disadvantages.234 Therefore, he didn’t answer ‘Fiorina’s question’ or why congress decides to
create a statute enforceable by courts rather than creating an agency.
After Kagan, many authors started analyzing courts’ policy-making role and using
case studies to understand and compare how the judiciary worked on the ground in different

This line of analysis suggests that if the United States, taking internal variation into account,
employs a legalistic, adversarial style of social control and dispute resolution more often than
other industrialized democracies, it is because American political structure encourages and
enables politically organized groups to pursue their aims through legalistically cast programs
and processes. The United States has a more open and fragmented power structure than most
European democracies. The American Constitution separates and counterposes executive and
legislative powers, rather than fostering rule by a majority party or parliamentary coalition
that controls both the executive and the legislative branch for a period of years. American
political parties do not exert strict discipline over individual legislators or aspirants to
legislative power... With power thus fragmented, the United States offers many more points of
meaningful access to a broad variety of interest groups.
Kagan, What Makes Uncle Sammy Sue, supra note 154, at 737.
233 In Adversarial Legalism Kagan was trying to derive institutional lessons from “pathological cases
[with] diagnostic value” (KAGAN, ADVERSARIAL LEGALISM, supra note 221, at 32.) Naturally those cases
would not require looking into the politics of national coalitions that would be too far removed from
the cases on the ground. Hence Kagan’s methodology itself created the blind spot that made him miss
the other structural elements at play, in particular, potential ambiguities on Congress encouraging or
discouraging adversarial legalism in different situations. Had Kagan been forced to formally answer
Fiorina’s question in Adversarial Legalism, his answer would have been that Congress may have
preferred to empower courts, or the ‘judicial process’, because it could not feasibly empower the
executive (and/or disempower courts) to the point necessary achieve its desired policies. Put
differently, even when coinciding with Shapiro regarding the institutional role of courts and the
countermajoritarian issue (for Kagan courts were indirectly helping majorities), the early power grab,
which muddled observation, and divided government, the key catalyst of the legislative-judicial
pairing, were not theorized in his analysis of Adversarial Legalism. But Cf. Kagan defending
Adversarial Legalism’s as an adequate characterization of the American reality in Kagan, On Surveying
the Whole Legal Forest, supra note 228.
234 See Kagan, On Surveying the Whole Legal Forest, supra note 228, at 852.
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jurisdictions.235 Of those, two from the literature are highlighted by Farhang as influencing
his theory: Charles Epp and his book The Rights Revolution,236 and Thomas Burke and his
book Lawyers, Lawsuits and Legal Rights: The Battle Over Litigation in the American Society.237
Epp studied the underpinnings of rights revolutions, by which he meant a
“sustained, developmental process that produced or expanded the new civil rights and
liberties.”238 His main argument was that judges and courts were just one part of the equation
of judicial empowerment, the other being lawyers, litigants, NGOs and the mobilized civil
society – those civil rights, environmentalists, consumer movements advocates – who
brought the cases and put courts to work. These ‘judicial supporting structures,’ as he called
them, were essential for courts’ ability to sustain a rights revolution. According to Epp, rights
revolutions emerged in countries where supporting structures pushed courts “from
below”239 and did not emerged in countries where the latter didn’t, even if strong bills of
rights and friendly courts with a lot of power on paper existed.240
The key point of Epp’s analysis for the purposes of understanding the dynamics of
the legislative-judicial pairing is the importance he gave to material conditions of the judicial
support structures. Support structures required sophisticated manpower and, overall,
permanent funding to create the stream of cases necessary to generate a rights revolution.
Without this material support, Epp claimed, even a friendly judicial elite sitting in the bench
would not be able to sustain a rights revolution. Epp’s claim was rapidly vindicated by the

See, i.e., Kelemen and Sibbitt, supra note 117.
See EPP, supra note 5.
237 See BURKE, supra note 7.
238 See EPP, supra note 5, at 7. See, also, FARHANG, supra note 1, at 30..
239 See EPP, supra note 5, at 2.
240 According to Epp, strong bills of rights and a friendly judicial elite, which were presumed to be the
exclusive causes of a rights’ revolution were unable to explain why such a revolution failed in places
such as India. See Id. at 8–9.
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literature about courts in authoritarian regimes.241 After Epp, many studies of comparative
regime politics discovered that authoritarian regimes often contained their judiciaries by
willfully incapacitating judicial support structures.242 Putting his contribution in line with my
argument, after The Rights Revolution, Fiorina’s question could not be answered seriously
without looking at ‘whom and with what resources’ was going to push courts from below to
enforce the law written by Congress, and thus, replace bureaucrats in the agencies.243
Burke, in turn, applied Kagan’s framework of ‘adversarial legalism’ to analyze, first,
why the rights revolution continued in the United States after the historical support networks
behind it apparently started waning and despite the rise of the antilitigation efforts in the
Reagan era. Burke’s answer was that the rights created “policy images” that took over the
discourse.244 Rights also stuck because they created “policy lock-ins,”245 meaning
entitlements that were politically too costly to reverse, like abolishing social security benefits.
Above all, Burke claimed, rights created constituencies that would “in turn defend the
policies from attack” and “lobby against changes.”246 The latter and the incentives under
which they acted became the central focus of Lawyers, Lawsuits and Legal Rights.247
In Lawyers, Lawsuits and Legal Rights, Burke asserted, following Kagan, that rights
provided activists with a way to “address social problems without seeming to augment the
state,” and also allowed them to “[overcome] the barriers to activist government posed by the
See Moustafa, supra note 144, at 292. See also, ABEL, supra note 123, at 10; Helmke and Rosenbluth,
supra note 138, at 358. This method of disempowering the judiciary has the advantage of generating less
resistance than a direct attack or a direct empowerment of the judiciary at the cost of other powers, and
can be equally effective.
242 Both Rule-of-Law promoters or autocrats’ focus on judicial support structures reflect the perceived
benefits of the strategy. New case studies show that courts are becoming more conscious of the
importance of their supporting structures for their independence and the scope of their decisions (and
ultimately their power). See, e.g., Trochev and Ellett, supra note 135.
243 See supra note 210. Somewhat paradoxically put in the perspective of distribution of power, Epp
suggestion to solve the problem of the lack of “support structures” was public funding.
244 Thomas F. Burke, Rights Revolution Continues: Why New Rights Are Born (and Old Rights Rarely Die),
The, 33 CONN. LAW REV. 1259, 1271–74 (2000).
245 Id. at 1269–70.
246 Id. at 1271.
247 See Farhang, 44.
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structures of the Constitution.”248 Indeed, this seemed welcomed even by other branches;249
the U.S. Supreme Court, seeking to increase the prosecution of civil rights secured attorneys
fees in the 60s, and once the Court said it would not continue granting fees “without
legislative guidance,”250 Congress stepped in creating fee shifting statutes, and other
incentives that strengthened public law firms.251
Yet Burke added a twist to Kagan’s story. According him, it was not only that
adversarial legalism was the way to overcome horizontal or vertical fragmentation of power
– a logic that, as said above, has resounded in the comparative studies about judicial
empowerment.252 Drawing directly from Moe, Burke claimed that fragmented institutions
themselves encouraged the creation and maintenance of adversarial polices because these
helped interested groups to ‘insulate’ and ‘control’ the implementation of their favored
policies. Burke called the first, ‘the insulation incentive’ for adversarial policies,253 and the
second ‘the control incentive’ for adversarial policies,254 and singled them, along with the
cost-shifting incentive (which is the benefit of having private parties to pay for the
implementation of policies), as the most important barriers to legislative reform of
adversarial policies.

See BURKE, supra note 7, at 7. According to Burke,
The first and most important barrier to replacement reforms is suggested by [the structural
fragmentation of power structures embedded in the United States Constitution: federalism,
separation of powers, and judicial independence, and the distrust of the centralized
government (p.13-14)]. Many alternatives to litigation involve bureaucratic regulation of
welfare programs. These alternatives are common in other economically advanced nations, but
in the United States the constitutional tradition creates strong incentives for groups to favor
litigation over these other forms of governmental action.
See Id. at 19.
249 This claim somewhat matched Epp’s in that public funding was key to the rights revolution. It also
matches Whittington claims about the convenience of using courts for certain policy implementations.
See supra note 38.
250 See Alyeska Pipeline Service Co. v. Wilderness Society, 421 U.S. 240, 247 (1975).
251 See BURKE, supra note 7, at 11–12. See, also, Burbank et al., supra note 194, at 652.
252 See supra note 92.
253 See BURKE, supra note 7, at 172–78.
254 See Id. at 180–81.
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6.3.3 A theory for the legislative-judicial pairing
The scholar that put all the pieces together was Sean Farhang. His work The Litigation
State: Public Regulation and Private Lawsuits in the United States (2010) had a tremendous
influence on the theory I develop in this dissertation.255 But before explaining his theory, a
step-by-step recap of the argument should serve as an introduction.
As I have reviewed so far, the separation of persons, or the structural element of the
separation of powers, generates a dynamic that can produce ideological misalignment
between branches as political groups transit in and out of power. These misalignments
incentivize what I call the pairing of the branches – the overriding of the triadic structure of
the separation of powers by dominant coalitions or political groups that strategically shift
functions among branches to advance the agenda. The best tool to understand how these
arrangements work, in particular regarding the judiciary, is regime politics analysis. Regime
politics is institutional analysis of the judiciary adhering to the basic notion that the existence
of dominant political groups (or the lack thereof) is the most important political vector
influencing the judiciary’s policy-making delegated role. Regime politics analysis’ pivotal
point is political groups’ relation with the legislative branch. The referential scenario is one in
which a clear majority dominates the legislative branch, and both the executive branch and
the judicial branch are agents of the legislative. In that scenario there is no need for an
independent or separated judiciary, except for particular situations highlighted by the
literature on regime politics. These situations will seldom include policy-making and
implementation, and will be nevertheless functional to the existing majority. All the other
scenarios and the resulting roles for the judiciary can be characterized as deviations from this
ideal in which the legislative predominates and delegates. The executive-judicial pair can be
viewed as one family of deviations. At their core is the underlying assumption that the
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See FARHANG, supra note 1.
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legislative branch is unable or unwilling to work as principal and is allegedly overpowered
by its agents, the executive and the judicial branch. In such cases, the executive can claim
better representation and try to bypass the legislative using the judiciary. The result of the
strategy is uncertain and mostly depends on the direction of the purported changes and the
structure and powers of the judiciary. The legislative-judicial pair that I explained in this
section can also be understood as deviation of the referential scenario of the legislativeexecutive pair. At its core is a disconnection between the executive and the legislative that
presumably turns the former into disloyal agent for the implementation of legislativedelegated policies.
As I stress above, one of the most problematic issues for understanding how the
legislative-judicial pairing worked was the United States’ judiciary self-empowerment that
happened with the coalescence of the other branches through actions that were and are still
hard to interpret.256 Basically, until recently political scientists and public law scholars had
two sets of theories saying (1) the judiciary could not have gained the power it ostensibly has
without other majoritarian branches wanting it and theories saying (2) the judiciary has kept this
power despite being essentially undemocratic because it has used it mostly in favor of and seldom
against current majorities.257 Both set of theories reconciled a politically relevant judiciary with
representative government in a separation of powers system. But until Farhang there had
been no clear falsifiable theory distinguishing univocal acts of the legislative branch that
meant to empower the judiciary at the cost of the potential growth in power of the executive.
Again, upholding regime politics’ commitment to legislative predominance, there was no
positive political theory to answer when and why Congress chose to modify social and/or
See, in general, Friedman, supra note 182.
These two can be considered synthesis of the consequences of accepting the tenets of ‘regime politics’
as described in Section 6.1 The judiciary in an executive-judicial dominated triad. The first one
has sustained critique. The second of this synthesis is the one that has attracted most of the interest and
most of the empirical analysis. One prominent reason for this infatuation is the obsession to disprove
the U.S. Supreme Court’s countermajoritarian judicial review, which is how regime politics was born.
(See explanations about Dahl’s empirical problems in supra note 99).
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economic behavior by establishing a regulatory agency rather than by writing a law to be
enforced in the courts.258 Fiorina’s question, which is at the heart of the legislative pairing
with the judiciary had, until recently, no clear answer.
To my knowledge Farhang was the first one to attempt a positive political theory to
answer this vexing question.259 This is not to say that the question started with him. Divided
government–which is a manifestation of more competitive politics and what pushes the
legislative (and the executive) to seek alliances with the judiciary–has been a suspect cause of
judicial empowerment since Dahl’s seminal article and it comes standard in separation-ofpower games theories.260 In that sense, Farhang pointing at divided government as a source
judicial empowerment is not new.261 More broadly, political and institutional fragmentation
has been used to explain judicial empowerment in foreign countries for years.262 But the
excessive focus on judgments and judges behavior as evidence of judicial empowerment
yielded muddy results. Judges’ decisions often hide evident political leanings and even when
these connections can be inferred, the case is never clear that judgments are the result of
Congress’ desires and not courts’ own decisions motivated by other actors.263 Moreover, the

See supra note 210.
See supra note 210. Law and economics and public law scholars and economists and administrators
have been for a long time debating about the desirability of using courts or agencies to enforce certain
policies based on the characteristics of the policy and the institutional capacity of courts v. agencies. For
great compilations of this normative debate, see, for example, W. KIP VISCUSI, REGULATION THROUGH
LITIGATION (AEI Press 2002); REGULATION VERSUS LITIGATION: PERSPECTIVES FROM ECONOMICS AND LAW
(Daniel P. Kessler ed., A National Bureau of Economic Research conference report, University of
Chicago Press 2011).. See, also, Matthew C. Stephenson, Public Regulation of Private Enforcement: The Case
for Expanding the Role of Administrative Agencies, 91 VA. LAW REV. 93 (2005). This normative approach is
neither Farhang’s nor my approach here.
260 See Dahl, supra note 97, at 293–95. Following Dahl, many rational choice theorists predicted that
under divided government the executive was likely to be seen as an unfaithful agent by Congress,
which would ultimately resort to courts or arrangements with agencies and courts to monitor agencies.
261 See, e.g., Kagan, On Surveying the Whole Legal Forest, supra note 228, at 843.
262 The comparative institutional analysis with other nations has been fruitful. See, e.g., Nicos C.
Alivizatos, Judges as Veto Players, in PARLIAM. MAJOR. RULE WEST. EUR. 566 (Herbert Döring ed., St.
Martin’s Press 1995).
263 One of the problems of new institutionalism when confronting the ‘attitudinal model’ so prevalent in
the investigation of the judiciary in the U.S. is that it couldn't clearly isolate how structures shaped the
Supreme Courts‘ decisions. As I see the problem, the battle taken by rational choice theorists, would
never end because the subject could always be redefined. The intuition is simple. No matter how
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usual focus of the literature, the U.S. Supreme Court’s judgments, said little about courts’
operation on the ground and the behavior of the judiciary in general.264
Farhang’s greatest innovation in The Litigation State was to look for the sources of
judicial empowerment in acts of the legislative branch instead of trying to look at judicial
outcomes and inferring from them what could be their potential explanations. Basically,
Farhang analyzed private enforcement ‘as an institution’ and considered how Moe’s ‘politics
of the structural choice’ could have influenced their shape. Farhang basic thesis, which is
treated in book-length in The Litigation State, can be reverse-engineered using the authors
reviewed above,265 as follows:
If it is true that the legislative wants to empower the judiciary instead of the executive for
policy-making and implementation (Fiorina’s question), then it should create institutions–in his case
private enforcement regimes– that strengthen judicial support structures (Epp) encouraging courts’
policy-making or adversarial legalism (Kagan, Burke), insulated or independent from the
administration (Moe, Burke).
I call this reverse engineering because Farhang started his book conceptualizing what
he saw were obvious signs of Congressional intent to delegate policy-making and

mediated by institutions and constrained by context, attitudes will always be closer to the process of
deciding cases; there are neither pure ideological positions to which one can subtract the effect of the
context, nor pure contexts or strategic calculations that can render attitudes irrelevant. The mistake, I
believe, is the focus on the court’s decisions as evidence of judicial empowerment.
264 See, Stephen B. Burbank, On the Study of Judicial Behaviors, in CHARLES GARDNER GEYH, WHATS LAW
GOT IT 41, 47–48 (Law, politics, and the media, Stanford University Press 2011). One of the weakness of
the theories that claim that Congress delegates to the judiciary through the use of ‘vague language’ in
statutes (see Graber supra note 158), is that the judiciary is normally a decentralized organization in
which uniformity is only achieved through a system of appeals which might take a substantial time.
This is well reflected in Stephenson’s characterization of courts as institutions that, compared to
agencies, “... tend to be ideologically heterogeneous across issues but stable over time.” See Stephenson,
supra note 116.
265 According to the Oxford English Dictionary, reverse engineering is:
The examination of a product in order to determine its construction, composition, or operation,
typically with a view to manufacturing a similar product; the reproduction of another manufacturer's
product through such a process. Also in extended use.
See OED Online. Oxford University Press, September 2015. Web. 15 November 2015.
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implementation to courts: the existence of statutes with strong ‘private enforcement regimes’
that encouraged private litigation. As he explains:
It is a legislative choice to rely upon private litigation in statutory implementation. And when
Congress does choose to rely upon private litigation by including a private right of action in a
statute, it faces a series of additional choices of statutory design concerning who has standing
to sue, which parties will bear the costs of the litigation, what damages will be available to
winning plaintiffs, whether a judge or jury will make factual determinations and assess
damages, and rules of liability, evidence, and proof that together can have profound
consequences for how much or little litigation will be actually mobilized. This book refers to
this system of rules as a statute’s private enforcement regime.266

Statutes’ private enforcement regimes are a solid evidence of Congressional desire to
delegate to courts instead of agencies, or using the language of the previous sections, the
mechanisms of the legislative-judicial pairing. Private enforcement regimes bolster Epp’s
support structures, which can in turn push the courts ‘from below’ and sustain courts’ policy
implementation. Also, by definition, private enforcement is not dependent on the executive
or the executive’s funds and, hence, it is politically more insulated from it than the
administrative apparatus. If the legislative branch wanted courts to do policy-making and
implementation, it just had to set the incentives to encourage litigation.267 As Kagan said

See FARHANG, supra note 1, at 3. (Emphasis on the original).
Note how different is Farhang’s thesis from Epp’s when put in perspective. Epp suggested, looking
at U.S. and Canada’s examples, that public funding could have a tremendous impact on judicial
support structures and therefore the creation of a ‘rights revolution.’ However, if regime politics’
postulates are correct, Epp’s suggestion would only make sense for the implementation of certain rights
that political branches wanted to impose but could not impose by themselves, either because they were
limited in power, internally fragmented or because it would be politically too costly for them to impose.
That would be reason for political branches financing the use of courts. And this seemed to be the case
with Southern Democrats and desegregation. Perhaps by chance or country and period selection biases,
the rights revolution that Epp observed was not fundamentally at odds with regime politics. Yet, as a
free- standing theory, Epp’s claim for public funding would be contrary to the predictions of regime
politics. Public funding of a rights revolution through bureaucratic means just does not make sense
when the legislative can opt for a bureaucratic implementation. (For criticism debasing rights’
revolutions because of its unsound political foundations, see Klarman, supra note 92. See, also, Graber,
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quoting the line a popular movie: “[l]ike the farmer in Field of Dreams who built a baseball
diamond in a cornfield on the faith that ‘they will come,’ the structures, institutions and rules
of adversarial legalism, represent an invitation to the actual practice of adversarial
legalism.”268 Private enforcement regimes are the cornerstone of the structures, institutions
and rules of adversarial legalism. After The Litigation State, their statutory enactment is also
the evidence that it was Congress sending the invitation.
Farhang’s introductory example is useful in making sense of the link between private
enforcement regimes and divided government. According to him, at the time of the
enactment of the Civil Rights Act of 1964 (CRA), only one territory, Puerto Rico, had a
litigation regime for monitoring job discrimination. All other states with fair employment
practice laws used bureaucratic arrangements. Moreover, before and after the CRA, Congress
created two bureaucratic organizations to monitor labor-related issues, the National Labor
Relations Act of 1935 (NLRA), and the Occupational Safety and Health Act of 1970
(OSHA).269 What explained the legislative choice for incentivizing a litigation regime for the
CRA and not for NLRA or OSHA? Why did Congress provide the CRA with a sound private
enforcement regime aimed at encouraging litigation – a mechanism that only existed in
Puerto Rico – instead of following what all the states with fair employment practice laws
were doing?
The thrust of Farhang’s argument is that private enforcement regimes such as the one
contained in the CRA are the result of Congressional disputes with the President for the
control of the bureaucratic apparatus and of congresspersons and their interest groups’

supra note 65.) Farhang’s claim is, on the contrary, that it is precisely because of division in political
branches that Congress might want to empower an independent support structure for litigation, which
is independent because it does not require public funding.
268 At the time Kagan wrote that analogy in 2003, the incentives for the litigation were a relevant topic
in the area of class actions and other statutes that relied on the ‘private attorney generals.’ However,
that concept was limited See Kagan, On Surveying the Whole Legal Forest, supra note 228, at 837.
269 See FARHANG, supra note 1, at 3–6.
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desire to generate autopilot enforcement through private litigation.270 Providing a compelling
answer to Fiorina’s question, Farhang’s theory posited that Congress chooses to modify
social and/or economic behavior by writing a law to be enforced in the courts when it has no
control over the bureaucracy (or foresees that it will loose control of it) and when
congressmen and their interest groups prefer the use independent judicial support structures
to insulate policy-making and implementation from the executive.271 The contribution was
the missing piece in the connection between the legislative and judicial branches. As Farhang
himself recognized, his study added “... private litigation to the story of regime politics.”272
The influence of Farhang’s insights on ‘private enforcement regimes’ as evidence of
congressional delegation to the judiciary and his theory linking private enforcement regimes’
institutional origins to divided government has grown steady since The Litigation State.273 Not

See Id. at 5. In Chapter 3 of the Litigation State Farhang successfully demonstrates empirically that
fee-shifting provisions and enhanced damages provisions, representative elements of a strong private
enforcement regime and Congress’ desire to incentivize litigation, appear more often in statutes
approved under divided government. Farhang’s sample includes 379 statues with fee-shifting or
damage enhancement approved in the period 1887-2004.
271 Farhang declares divided government as “statistically significant and positive, with a large
substantive effect. A move from unified to divided government nearly doubles the predicted number of
enactments [of private enforcement regimes in the form of fee-shifting and damages enhancing
provisions], increasing it by 93 percent.” See Id. at 76. Farhang uses his dataset of statutes with private
enforcement regimes to test several other hypotheses that could explain the existence of these regimes
and hence provide alternative answers for Fiorina’s question. Among the hypotheses tested are: (1) the
Rent-Seeking Lawyer Hypothesis, which explains private enforcement regimes as the results of
plaintiffs lawyers’ lobby, (2) the Issue Group Hypothesis, which explains private enforcement regimes
as the result of the activities of issue-oriented groups, or ‘public interest’ groups, like consumerist or
environmentalists, (3) the Party Alignment Hypothesis, which combines the previous two with a
Congress dominated by the Democratic party, and (4) the Budget Constraint Hypothesis, which
explains private enforcement regimes as the result of Congress desire to avoid budget constraints. Also
internal factors are accounted for, like coalition-drift, (expectancy of a turnover in next elections as the
hegemonic preservation thesis suggested). See Id. at 68–72. Farhang empirical model, which is quite
sophisticated and has very detailed ways to measure divided government and congressmen and court
of appeal judges’ ideological positions and also congressmen), yield all these hypothesis to be less
relevant or in some cases absolutely irrelevant to explain private enforcement regimes. That would be
case for the Rent-Seeking lawyer hypothesis measure by lawyers’ associations openly present in
congressional hearings and the budget constraint hypothesis. In the case of party alignment,
Democratic Party seems to rely more on private enforcement regimes than the Republican Party, but
both parties do increase the number of enactments. See Id. at 76–81.
272 See FARHANG, supra note 1, at 32.
273 In recent article Lynda Dodd praised The Litigation State as groundbreaking book that has influenced
many authors. See Lynda G. Dodd, The Rights Revolution in the Age of Obama and Ferguson: Policing, the
Rule of Law, and the Elusive Quest for Accountability, 13 PERSPECT. POLIT. 657, 658 (2015).
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only it has been widely cited in the United States. It also has been put to comparative use.
The best recognition of it is that Stephen Burbank, one of the most cited and renowned
scholars on civil procedure, and Herbert Kritzer, one of the most cited social scientists
focused on civil procedure, coauthored with Farhang a paper on comparative private
enforcement in 2011.274 In said article and in a follow up article in 2014, Farhang and his
coauthors used the concept of private enforcement regimes and Farhang’s theories to explore
and prescribe avenues for reforming foreign civil procedures.275
Perhaps it is useful here to backtrack and insist once more in the connection between
separation-of-powers, interbranch analysis, judicial roles, (all of them summarized in the
regime politics approach), and civil procedure and private enforcement, before putting
Farhang’s ‘private enforcement regimes’ theory to comparative use once more.
The judiciary and the role of procedure in governance had been studied early by
Shapiro and have been a subject of mainstream neoinstitutional and comparative law
scholars’ interest since Damaška tied them to the exercise of state power in “The Faces of
Justice and State Authority.”276 In that sense, there is nothing new in claiming that procedure

See Stephen B. Burbank et al., Private Enforcement of Statutory and Administrative Law in the United
States (and Other Common Law Countries), SSRN ELIBRARY (2011).
275 Burbank et al. endorsement of the theory:
In recently published work, Sean Farhang uses both statistical analysis of systematically
collected data and qualitative empirical work focusing on federal civil rights legislation to
show that the choice of private enforcement as opposed (or in addition) to administrative
enforcement by the federal government tends to reflect concern in the dominant party in
Congress about subversion of legislative preferences if enforcement were committed to an
administrative agency under the control of an ideologically distant executive." In a complex
system of separated but interdependent governmental powers, it is as difficult to repeal as to
enact legislation. Where, therefore, the status quo is "sticky," the choice of private over
administrative enforcement may afford protection to congressional policy long after the
governing majority has been replaced by legislators with different preferences. Moreover,
because private enforcement regimes create incentives for lawyers and litigants-again, 'judicial
enforcement" is a misnomer-they also provide some protection against subversion by an
ideologically distant judiciary (in a system in which judges are politically appointed). Thus, as
Farhang predicted, federal statutory private enforcement regimes are associated with periods
of divided government, and the great majority of them endure through periods of control by
the party that was in the minority when they were enacted.
Burbank et al., supra note 194, at 646.
276 See DAMAŠKA, supra note 224, at 71–94; Chase, supra note 224, at 287.
274
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responds to the roles assigned to the judiciary in the broader organization of the state power,
in the case of Damaška, state’s punitive power. Similar connection between judicial roles and
procedure has been made in comparative studies regarding civil procedures,277 and now
plague comparative studies about class actions,278 the poster child for observing the
phenomenon.279 All these studies confirm Martin Shapiro’s visionary statement that courts
and agencies were inter-exchangeable, which is why functions can be shifted among them.280
They also can be traced to American founders fathers’ diffuse conceptualization of the
judicial department as a state’s power.
Yet, what those macro descriptions lacked was some explanation that could be more
directly linked to different political structures and political dynamics in different nations.
After all, civil procedures are an integral part of courts ‘as institutions’ and therefore they
should be subject to Moe’s inevitable “politics of the structural choice.”281 Regime politics’
literature helps to fill this void in previous theories bringing a fresh view on the subject. As
claimed by Barnes, legal doctrines like the rules of justiciability, standing, ripeness and
mootness, ‘the political question,’ jurisdiction, venues, contingency fees, class actions and
many others, which “[a]t first blush, [...] seem very far removed from everyday politics and
policy making,” and the stuff of “...first-year law students in their civil procedure classes,”
are instruments for political action and might also be the result of political struggles.282 After
Farhang, we can specify even more. ‘Private enforcement regimes’, which is a concept that
In the introduction to the compilation of articles on comparative civil procedure developed over the
70s and 80s, Cappelletti claimed that:
... procedural analysis must become ‘contextual’ analysis for rules, institutions and processes
must be seen in their societal and political contexts.... traditional themes of procedural
scholarship, such as those of standing to sue, of legal representation, notice, and the right to be
heard, and of res judicata, must be critically revisited–to give them group and social, not merely
individualistic, meaning. See, CAPPELLETTI, supra note 91, at xx.
278 See, for example, W.A. Bogart, Questioning Litigation’s Role–Courts and Class Actions in Canada, 62 IND
LJ 665 (1986).
279 See Bryant G. Garth, Studying Civil Litigation Through the Class Action, 62 IND LJ 497 (1987).
280 See supra notes 205-207.
281 See Moe, supra note 2.
282 See Barnes, supra note 72, at 35–36.
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encapsulates several doctrines that enable statutory private litigation, are also subject of this
struggle. Few examples can be more evident than the class action reform of 2005 in the
United States.283 According to Barnes this reform was “...not merely a tort reform measure
that tweaked the rules of civil procedure. It was the outcome of a fight over access to the
fragmented American policy-making process and a significant form of consumer
advocacy...”284

7. Regime politics and judicial empowerment through procedure
In the previous Section, I explained how the legislative-judicial pair works. The
legislative-judicial pair is one in which the legislative delegates policy-making and
implementation to courts by structurally empowering private enforcement through a
favorable statutory private enforcement regime. It is a system in which, the state governs
“...[empowering] litigants and their attorneys to enforce rules at the expense of the
executive,” or acts using “...courts and private litigants to function as substitutes for a more
robust administrative apparatus.”285
In this section I claim that regime politics and Farhang’s idea of ‘private enforcement
regimes’ combined to create a sound theory to illuminate choices about foreign procedural
rules. ‘Fiorina’s question’ or why foreign congresses decide to create a statute to be enforced
by courts, rather than creating an agency, is key to understanding the structural role of
‘private enforcement’ and the procedural rules under which it is deliberately enabled. The
objective of exporting the theory is to provide a potential positive political explanation for the
creation of procedural rules and the intensity (or the lack thereof) of private enforcement.

Barnes was referring to the changes to the class actions introduced by the Class Action Fairness Act
(CAFA) of 2005, 28 U.S.C. Sections 1332(d), 1453, and 1711–1715, available at:
https://www.gpo.gov/fdsys/pkg/PLAW-109publ2/html/PLAW-109publ2.htm
284 See Barnes, supra note 72, at 37.
285 See supra notes 42 and 43.
283
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Before starting the enterprise of exporting the theory, it is convenient to distinguish
its two main components: the one derived from the regime politics literature, which explains
why the legislative might want courts to make and implement policy, and the one derived
from law and economics literature and private enforcement regimes, which explain how
congresses can use incentives-in-statutes to regulate the intensity of the subsequent litigation.
The distinction between the two is crucial. Analytically, it facilitates the understanding of two
distinct phenomena that can have similar effects; an inept but honest congress that creates
procedural rules with uncertain results or a congress that wants more or less intensity in the
litigation for non-evident reasons.
From a methodological standpoint, the distinction is also necessary. It is rather easy
to assume that congresses are honest when they declare they want to create a private
enforcement regime. If congresses are honest in their intentions, one can confidently assess
whether the private enforcement regime makes sense without any second-guessing. But that
approach comes at the cost of simplifying a world in which strategic actors compete over
divided power, and suppresses the possibility that mild or impotent private enforcement
regimes–“beautiful cars without engines”–286 could be political constructions and the result
of normal political processes.287 This skeptical approximation to the design of judicial
institutions is not new. Similar arguments have been made regarding the legislative
implementation of other seemingly important institutions that allegedly reflect judicial
empowerment, such as Kelsenian-type constitutional courts. According to Stone Sweet these
courts were designed precisely to avoid empowering existing judicial branches across the

See Filippo Valguarnera, Legal Tradition as an Obstacle: Europe’s Difficult Journey to Class Action, 10
GLOB. JURIST 1, 42 (2010).
287 Again the class action serves as a good poster-child to illustrate the traditional approach that ignores
the political context. See Catherine Piché, The Cultural Analysis of Class Action Law, 2 J. CIV. LAW STUD.
101 (2009); Samuel Issacharoff and Geoffrey P. Miller, Will Aggregate Litigation Come to Europe, 62
VANDERBILT LAW REV. 177 (2009). But cf. Samuel Issacharoff, Class Actions and State Authority, 44 LOYOLA
UNIV. CHIC. LAW J. 369 (2012).
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board in parliamentary democracies.288 But to my knowledge, nobody has used this
approach to explore the regulation of procedural rules outside the United States.
Regime politics provides the background theory to explore congressional choices
regarding private enforcement and courts. It allows researchers to link the existence of a
private enforcement regime to one or more of the judicial roles that regime politics suggests
courts could have as a result of their political context. The element that regime politics brings
forward to the analysis of private enforcement is that the latter might exist and change
because it exists in combination with other bureaucratic forms of enforcement that are also
responsive to their political context.

7.1 Regime Politics’ dynamics
As explained above, Farhang’s theory is rooted in the literature of regime politics in
the United States;289 statutory private enforcement regimes exist because the majority
represented in the United States’ Congress created them. It is because the majority in
Congress that courts, consequently, acquire the power to challenge the administrative
apparatus or to make and implement policy isolated from it. The key question is whether
other countries’ private enforcement regimes intensity (or the lack thereof) can be
theoretically explained by the similar political dynamics.
Anticipating the conclusion of this section, the most intuitive and straightforward
answer is yes. The plasticity of the statute allows countries to rework rules regarding
standing, remedies, burdens of proof, etc., in subtle but perceptible ways to find the desired
combination between bureaucratic and adversarial legalism.290 The exercise is usually done

See Stone Sweet, supra note 165.
See FARHANG, supra note 1, at 32.
290 For an example of how that coordination happens in the United States, see David Freeman
Engstrom, Public Regulation of Private Enforcement: Empirical Analysis of DOJ Oversight of Qui Tam
Litigation Under the False Claims Act, 107 NORTHWEST. UNIV. LAW REV. (2013); David Freeman Engstrom,
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to avoid direct conflict with the long-standing bureaucratic policy-making and
implementation, and this is incipiently seen, for example, in policy recommendations at the
E.U. level.291 A complete answer requires more elaboration, however.
Regime politics has three strengths as a descriptive theory of judiciaries’ roles in
foreign countries that makes it suitable for exporting. First, the theory is structurally sound,
meaning that it accounts for the major institutional actors and it recognizes the importance of
the domestic political dynamics (or the regime) in the distribution of power among
institutions.292 Second, despite its apparent formalism, regime politics is consistent with the
idea of representative government and majoritarian politics, which is a common denominator
for many jurisdictions. Lastly, not without its limitations, regime politics has already been
tested and applied in multiple contexts to explain the rise or fall of judicial power. As I
showed in Section 6.2, the use of regime politics to explain courts in the context of
interbranch relations is increasing.293 In sum, regime politics works as background theory to
approach ‘Fiorina’s question’ in foreign countries because it is functional, it considers
Agencies as Litigation Gatekeepers, 123 YALE LAW J. 616 (2013); David Freeman Engstrom, Whither
Whistleblowing? Bounty Regimes, Regulatory Context, and the Challenge of Optimal Design, 15 THEOR. INQ.
LAW 605 (2014).
291 For example, the EU defines collective redress as “...not only to lawsuits before the courts, but also
include out-of-court mechanisms for dispute resolution or the entrustment of collective claims to public
or other representative entities.” See Remo Caponi, Collective Redress in Europe: Current Developments of
“Class Action” Suits in Italy, SSRN ELIBRARY 2 (2012). Similarly, the EU non-binding directives on
collective redress claim:
The Member States should ensure that in fields of law where a public authority is empowered
to adopt a decision finding that there has been a violation of Union law, collective redress
actions should, as a general rule, only start after any proceedings of the public authority,
which were launched before commencement of the private action, have been concluded
definitively. If the proceedings of the public authority are launched after the commencement
of the collective redress action, the court should avoid giving a decision which would conflict
with a decision contemplated by the public authority. To that end, the court may stay the
collective redress action until the proceedings of the public authority have been concluded.
See, Commission of the European Communities Recommendation of 11 June 2013 on common principles for
injunctive and compensatory collective redress mechanisms in the Member States concerning violations of rights
granted under Union Law, (2013/396/EU), OFFICIAL JOURNAL OF THE EUROPEAN UNION, Jul 26, 2014
L201/60, Art. 33. [Hereinafter Commission Recommendation on Collective Redress].
292 Perhaps the only serious disruptions to these dynamics are the introduction of international actors,
such as international courts, which alter regime politics internal consistency because they open the
possibility for groups to impose issues against groups controlling other braches.
293 See supra 6.2 The judiciary in a legislative-executive dominated triad
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contextual factors, and it is incipiently empirically validated. The theory makes it easier to
transform “procedural analysis... in contextual analysis, for rules, institutions, and processes
must be seen in their societal and political contexts,” as the eminent comparatist of procedure
Mauro Cappelletti suggested almost 40 years ago.294
Additionally, regime politics has the advantage that it can explain function shifting
between what I called the paired branches. Hence, it can illuminate the direction of purposive
judicial empowerment through statutory private enforcement as opposed to bureaucratic
empowerment or vice versa. This advantage is strengthened by the fact that most countries,
despite their legal traditions and their separation of powers regimes, still grant their
legislatures the procedural statutory lawmaking initiative, which makes the delegation
through procedure less ambivalent.295 As showed above, one of the reasons why the
legislative-judicial pair was so hard to conceptualize in the United States was the fact that the
judiciary can be the first mover in system plagued with veto points.296 That problem
normally does not exist in countries where the judiciary has not developed such power and
where Moe’s ‘politics of the structural choice’ should be taken even more seriously.
Yet the application of regime politics to explain private enforcement in foreign
contexts faces some potential obstacles. For a start, the theory, and Farhang’s application of it,
is generated from and applied to a common law country that is said to have the most
Cappelletti 1989.
In this aspect, the United States is exceptional even among common law countries. In Canada, for
example, courts generally do not have the power to dictate procedure, but only inherent jurisdiction to
regulate procedure when it does not conflict with the legislative rules. Additionally, they can dispense
some rules but only for particular cases. A different approach is the one in New Zealand in which a
“Rules Committee” does exist within the judiciary but it is agency in which the executive has
substantive presence. According to the official webpage, “[n]either the Rules Committee nor the
Government has the power to make rules unilaterally. Past experience has been that rules proposed by
the Committee have been endorsed by Cabinet and made by the Governor-General by an Order
Executive Council.” See, About the Rules Committee, in
https://www.courtsofnz.govt.nz/about/system/rules_committee (Last visited, Apr 11, 2016).
296 For an explanation of how veto points work in the process of lawmaking under different institutional
arrangement regarding separation of powers, see George Tsebelis, Decision Making in Political Systems:
Veto Players in Presidentialism, Parliamentarism, Multicameralism and Multipartyism, 25 BR. J. POLIT. SCI. 289
(1995); Tsebelis, supra note 220.
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powerful judiciary in the world. Thus, perhaps, not even regime politics is sufficient to build
the contextual gap with foreign countries. For example, countries in early development
stages might not even have sufficiently consolidated judiciary to carry on delegated policymaking and implementation in first place, what renders ‘Fiorina’s question’ in such
countries, pointless.297
Additionally, Farhang’s and regime politics more generally, are theories elaborated
looking at the evidence from the United States in which lawmaking power is already severely
fragmented and in which there seems to be substantial path-dependency on private
enforcement arrangements developed over a century.298 Thus the United States might have a
judicial support structure unavailable in other countries. There is lot of bite in this potential
objection. Other developed countries seldom show ‘judicial support structures’ or a divided
bar strong enough to receive the statutory delegation to constantly ‘bolster courts from
below’, which Epp suggested was an essential component of judicial empowerment.
Finally, the fact that the Farhang’s theory explains well the creation of private
enforcement regimes in the United States does not necessarily imply that it will explain them
somewhere else, in particular, once the potential effect of careless legal borrowing is taken
into account. Many of the comparative debate about the adoption of class actions, for
example, circles around the idea of whether the consequences of the transplant – mostly
failures – can be predicted or not.299 If arrangements sticks and their results are unpredicted,
it would run contrary to what regime politics asserts is calculated judicial empowerment or

Cite Consequential Courts..... Cf. Tate and Vallinder, The Global Expansion of judicial Power....
The instrumental use of private enforcement can be traced back at least to the Sherman Act.
According to Farhang,
In the floor debates on the Interstate Commerce Act and the Sherman Act, legislators said
explicitly that they were departing from the default common-law rules on attorney’s fees and
damages for the purpose of mobilizing private litigants in the regulatory struggle to bring
powerful economic interests under control.
See, FARHANG, supra note 1, at 64.
299 See, in general, DEBORAH R. HENSLER ET AL., THE GLOBALIZATION OF CLASS ACTIONS (Sage Publications,
Inc 2009).
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disempowerment. Together, all the previous factors suggest that the legislative choice for a
private enforcement regime might not be a realistic choice in many jurisdictions, making it
odd to suggest that legislators would consider it in first place.
Yet, all these concerns miss a basic point of the theory. Private litigation can always
be incentivized through statutory provisions, even in the most adverse settings if the
judiciary already has a minimum institutional separation. This happens because, once
discounted for the sophistication of underlying policy and its scale, – nobody would suggest
incentivizing private litigation to regulate a complex industry–300 the choice to create a
favorable private enforcement regime is always there. And it is always there no matter how
monolithic is the legal profession, because the profession itself teaches lawyers to take sides.
Thus, legislatures know they can rely on the adversarial genes of the legal profession and on
universal self-interest to create adversarial policies. They just have to align the incentives
with the party that needs to be activated and the litigation will arise. Incentives can transform
a traditional family lawyer or human rights lawyer into a proud consumer or an
environmental advocate.301 As Kagan reminded us with the film quote, adversarial legalism
feeds on adversarial policies; “build the field and they will come.”
Besides the fact that the choice for a privately enforced statute exists for legislatures
everywhere, the theory is an excellent approach to foreign private enforcement regime
because of its rational-choice neoinstitutional foundations. This is the structural reason why it
can be expanded to analyze the choices regarding private enforcement regimes of foreign
legislatures. Moe’s “politics of the structural choice” should arise in the context of legislative

In developing his argument about adversarial legalism not spreading around in Europe as it does in
the United States, Kagan said:
301 According to Kagan, the description of the European legal culture, which he sees as inhospitable for
adversarial legalism,“...assumes that legal cultures and practices are rather stable. A competing
perspective would suggest that legal cultures and practices can be changed by broader economic forces,
or by shifts in political power and political structures.” Kagan, supra note 229, at 178.
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choices everywhere, even in places where power is not yet as fragmented.302 If the United
States’ Congress cares about how institutions are going to be controlled or subverted by other
power centers, like courts or the presidency, the more a parliament should care that has not
seen the rise of those power centers yet.303 Echoing Moe’s dictum about bureaucracies, why
would a parliament, which ‘has easier time creating weaker bureaucracies’, undergo the
difficulties of stimulating private enforcement to isolate it from itself? Shouldn’t the same
political logic that applies to bureaucracies apply to the judicial alternative too? If the ‘politics
of the structural choice’ matter, shouldn’t parliaments have an easier time creating weaker
civil procedures?

7.2 Regime politics’ methodological advantage
It is tempting for comparative scholars to take rules at face value and consider them
as the result of congresses’ honest intentions. If congresses are honest about their intentions,
it makes sense to try to assess if the rules they created are able (or not) to incentivize the
litigation. But as said above, assuming dishonesty and following regime politics’ dynamics
may be a rewarding experience. The latter opens up the possibility of exploring reasons why
congresses might opt mild or impotent private enforcement regimes, as well as the potent
ones like the ones Farhang studied in The Litigation State.304 Besides, though it is impossible to
rule out honesty and incompetence in all cases, dishonesty about private enforcement makes

Most literature on globalization of the U.S. style of adversarial legalism assumes that the key factor
to understand the spread of the device is its mechanism of diffusion. Said literature almost always gives
some preeminence to the United States as a source of legal transplants and most of the times completely
ignores the domestic political cleavages in which the discretion of the importer does matter.
303 This is what Stone Sweet suggests were the dynamics behind the curtains in the adoption of the
Kelsenian type of constitutional court in most of Europe. See Stone Sweet, supra note 165.
304 For the purpose of my analysis, an impotent regime is one that simply fails to encourage litigation or
the one in which the litigation, if it exists, does not acquire enough relevance to constrain or affect in
any way how other decision-makers exert their powers. Put simply, a weak private enforcement regime
is recognizable because it does not impair how administrators and legislators think about the issue
being regulated at all.
302

99

more sense, particularly, under concentrated lawmaking powers and where the judiciary is
weak. Needless to say, it might also be the only sensible approach for insiders.
For a start, the assumption of congressional honesty but ineptitude is weaker than
assuming that the politics of the structural choice are at play when lawmaking authority is
concentrated, particularly in what in my terminology is the legislative-executive pair. Think
of an important private enforcement regime that is said to fail because of the lack of
enhanced damages that discourages investment in the litigation. This claim is quite common
in fact.305 There are many obscure doctrinal reasons why civil law countries reject so-called
punitive damages. The argument comes bundled in the broader argument against the
‘private attorney general’. Thus, ostensibly, said argument could even explain why class
actions in Europe are like ‘beautiful cars without engines.’306
Yet it would be hard to imagine a congress willing to incentivize litigation, not being
able to overcome the lack of punitive damages. The control of the statutory law would offer
congresses many alternatives to bypass unfriendly doctrines easing things up or down the
stream if they truly want to preserve their integrity (not that preserving doctrinal integrity is
something that politicians would normally care anyway). For example, when facing
constraints regarding enhanced damages congresses could facilitate aggregation;307 or lower
the standard of proof; or reverse the burden through presumptions; or provide very
expedient injunctive measures and make them cumbersome to reverse; or open up the
standing; or attach administrative consequences to an adverse judgment; or allow contingent
fees and one-way fee shifting rules, etc. The choices are multiple but the result over the
See, THE LAW AND ECONOMICS OF CLASS ACTIONS IN EUROPE: LESSONS FROM AMERICA (Jürgen G.
Backhaus et al. eds., New horizons in law and economics, Edward Elgar 2012). See, also, Mauro
Cappelletti, Vindicating the Public Interest Through the Courts: A Comparativist’s Contribution, 25 BUFFALO
LAW REV. 643, 688–89 (1975).
306 See supra note 286.
307 Calabresi and Schwartz actually offer this alternative to European countries that will neither accept
representative class actions, nor punitive damages. See Guido Calabresi and Kevin S. Schwartz, The
Costs of Class Actions: Allocation and Collective Redress in the US Experience, 32 EUR. J. LAW ECON. 169
(2011).
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private enforcement regime is the same: they make up for the lack of enhanced damages,
facilitating the litigation.
Congressional honesty about private enforcement also looks weaker than assuming
‘politics of the structural choice’ in the face of weak judicial branches or in systems where,
using Kagan’s terminology, bureaucratic legalism dominates. When facing jurisdictions like
the United States, it may be unfair to blame Congress for unexpected intensity on statutory
litigation. As emphasized above, the judicial branch –the legal profession as whole– has a
saying on the matter.308 But in countries in which judges are more subservient, congresses
take more of the burden and the blame if they inadvertently design rules that open the
floodgates of the litigation. Thus, they should take the matter more carefully. This is not to
say that it will be politically harder to agree on choices about procedure in Moe’s sense or
that there won’t be mistakes. Yet, because it will be rather easy to agree on procedural rules,
they will be detailed to avoid unanticipated consequences and/or inadvertently empowering
courts. And if something goes amiss, rules will be swiftly corrected.309

See supra notes 189-201. According to Burbank et al.:
Most other countries in the world are better positioned than the United States to achieve a
sensible regulatory regime, because they have not previously abdicated key elements of
regulatory design and implementation to the bar and the judiciary, in other words, to the legal
profession. See Burbank et al., supra note 194, at 715.
309 A great example of this was the qui tam actions created by the Colombian congress in 1998.
Originally the rule gave 20% of the recovery of to the plaintiffs’ attorney, but the litigation quickly
exploded and made the executive and local governments a frequent defendant. Thus congress passed a
rule limiting the reward to whatever the judge considered fair. When the lawyers organized to claim
against the rule and challenged its constitutionality in the Colombian Tribunal Constitucional, the latter
affirmed Congress’ statutory modification. It did so, ironically, claiming that:
[w]ithin the legislative proceeding other measures and alternatives to fulfill the objectives of
the regulation of the public interest actions different than abolishing the incentive were
considered. And although its importance and was weighted and valued, Congress decided,
under our democratic ordering, that it should be countermanded.
Only poorly can a judge supersede the legislator, which has been constitutionally entrusted to
regulate procedural actions, in the design of incentives [for private enforcers], when even there
is no consensus about the benefits these can bring. This is not a national issue but an
international debate that is incipient and polemic [Citing Deborah R. Hensler, Future of Mass
Litigation: Global Class Actions and Third-Party Litigation Funding, The, 79 GEORGE WASH. LAW
REV. 306 (2010)]. In these conditions hardly can the constitutional judge rule that there is only
one constitutional answer about the convenience of keeping the incentives.
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Lastly, congressional honesty over private enforcement looks weaker than the
politics of the structural choice for locals. ‘Insiders’ have educated intuitions about what is
normal for their jurisdictions, both in terms of the procedural rules (and legal institutions
more generally) and how they should work on the ground. Thus, they can detect with some
observation when some rules deviate from the norm. They can also assess when the apparent
lack (or excess) of litigation was an unexpected result. Insiders have knowledge or at least
educated intuitions about the surrounding institutional factors and local politics, or they
already have some ideas of the contextual analysis Cappelletti suggested could be fruitful to
study procedure. They cannot ignore this knowledge if they want to remain honest to a study
with positive political pretensions.
My approach to the case studies in the next section assumes that regime politics
dynamics are at play in the design of procedural rules. I suggest we should be exploring the
statutory private enforcement regimes and civil procedures elsewhere carefully. This
statement is reflected in the methodology. In the case studies I use the concept of private
enforcement regimes comprehensively as an analytical tool to look at two procedures, one
that failed to open up a space for the private litigation and another one that succeeded and is
growing healthy. But instead of assuming that the one that failed, failed because of careless
drafting or unsound design, and the other one succeeded because the opposite occurred, I
assume that the ‘politics of the structural choice’ were at play and unveil when and how
congress altered the private enforcement regime purposively. In this I take the opposite
approach that Farhang and his coauthors took when they applied the idea of private
enforcement regimes to foreign countries. Instead of assuming that congress couldn’t get the
right intensity for the litigation and then enlighten its poor choices, I will assume that

See Tribunal Constitucional de Colombia, SENTENCIA C-630/11, Derogacion de normas que establecen un
incentivo economico para el actor de acciones populares, available at:
http://www.corteconstitucional.gov.co/relatoria/2011/c-630-11.htm#_ftnref84. (Last visited,
November 16, 2016).
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politicians knew what worked and chose accordingly. My focus will be to unveil how
congress willingly altered procedural rules to increase or decrease the intensity of the
subsequent litigation, and inform the direction of said changes with the political conditions
and regime politics’ background.

8. Two Case Studies
8.1 The political background
Chile is a semi-presidential system with strong executive powers and a multiparty
political system. The executive is unitary and controlled by the President of the Republic,
who is elected in one-person one-vote elections every 4 years. Presidents can be reelected
with no limit but not for consecutive periods. The executive is co-legislator with the Chilean
Congress. The Constitution of 1980 reserves for the presidency some exclusive legislative
initiatives. This mechanism was designed to reduce executive-legislative conflicts over the
administration. Yet, the multiparty system that existed before the military coup in 1973
reemerged immediately before the country returned to democracy. This scenario could have
recreated the ‘Linzean nightmare’ that could break the separation of powers.310 However, the
constitutional drafters of 1980 Constitution, conscious of the previous failures, encouraged
the creation of stable political coalitions by tweaking the electoral system.311 Until 2015,
Chileans elected candidates for congress, both senators and congressmen, under a binomial
system. In such a system the first majorities of the two electoral pacts that received the most
votes were elected unless one pact obtained more than two thirds of the votes. In the latter
case, the winning pact elected the two seats for the corresponding senatorial region or

See Linz, supra note 17. And supra notes 58-60.
For a detailed explanation of the system, see Electoral engineering and democratic stability: the legacy of
authoritarian rule in Chile, in INSTITUTIONAL DESIGN IN NEW DEMOCRACIES: EASTERN EUROPE AND LATIN
AMERICA (Arend Lijphart and Carlos Waisman eds., Westview Press 1996).
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congressional district. This electoral system encouraged the formation of coalitions that were
more cohesive than previous electoral alliances that existed until 1973. The cohesiveness was
based in the fact that the system rewarded electoral pacts and punished out-of-pact
competition. However, it also decreased the chances of Congress to check the executive
because it made impeachments harder and withdrawal from the government, costlier. The
influence of the binomial system persists until today even though there are already signs of
lateral or out-of-pact competition after the reform.312
Between 1990 and 2010 Chile was ruled by a very successful political coalition named
Concertación de Partidos por la Democracia, an alliance of left and center-left wing parties that
formed to defeat Pinochet. During that period Concertación, controlled the executive, the
lower chamber, and partially the senate, and, thus, it had somewhat full lawmaking power to
approve the creation of administrative agencies and to allocate the budget. These powers
were only bound by the leyes de amarre [straightjacket laws], which were constitutionally
entrenched laws governing key areas, like monetary policy, heath, and education, that
Pinochet left in place before stepping down. These straightjacket laws were hard for
Concertación to reverse because their heightened quorums were most of the time unreachable
under the binomially-elected congress and because Pinochet also left a Constitutional Court
defending them.313 This forced Concertación to seek agreements with the political opposition

Until the mid nineties it was normal to decry that the electoral system was subsidizing the right. Yet,
after the 2000s it was clear that the system was actually subsidizing the center left, which faced more
competition from small electoral pacts on the left. This pressure from the left, the fragmentation of the
right after Piñera’s government, the appearance of several scandals regarding businessmen who
financed candidates of the major coalitions and some key indictments from the fiscal prosecution,
helped build consensus over abolishing the binominal system in 2015. Though no major election has
happened at a national level since, recent local government election reveal that small parties appeared
both to the left of the right coalition and to the left of left wing coalition. Said parties are not yet
national, but they have been able to capture together more than 15% of the electorate of local
governments.
313 See Javier Couso, Trying Democracy in the Shadow of an Authoritarian Legality: Chile’s Transition to
Democracy and Pinochet’s Constitution of 1980, 29 WIS. INT. LAW J. 393, 397–99 (2011). This was also
prototypical Kelsenian court with abstract powers of review, which nevertheless did not empower the
judiciary.
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that usually took the blame for policies that at least some part of Concertación ultimately
supported. The results of this dynamics were moderate reforms that reached some consensus
in the ends but disagreement on the means.
During the 1990-2010 period, Concertación had also a substantial say in the
appointment of the higher echelons of the Chilean judiciary. However the binomial electoral
system secured that only moderates with no-salient record against the military for human
right abuses were elected in the first decade.314 Supreme Court judges are selected by the
President from a short list of five candidates elaborated by the judiciary itself, and the chosen
name has to be ratified by two thirds of the senators, which is a very high quorum. The result
of the arrangement was for a long time a judicial branch that, as described by Couso and
Hilbink, practiced “quietism”, defended its own corporate interests and was extremely
reluctant to change.315 The best evidence of the latter was the judiciary’s reluctance to
embrace human rights cases until Pinochet was detained in London in 2002 under Baltazar
Garzón’s orders.
The Concertación rule was interrupted by the election of the center-right wing
president, Sebastián Piñera, and the Alianza por Chile coalition, which controlled the executive
between 2010 and 2014. This was the first time Chile had a divided government under the
1980’s Constitution. Congress remained in the control of the former parties of Concertación,
with the Alianza controlling only the executive apparatus. The center-right wing rule,
however, did not survive Piñera’s 4-year term, and the left, this time expanded to include the
communist party and other groups to the left, and renamed as Nueva Mayoría [New
Majority], returned to power in 2014 again with Michele Bachelet.

This was attenuated after the imprisonment of Pinochet in London, which marked a change in the
way the Supreme Court handled cases against human rights from the military regime. Couso, supra
note 313.
315 See Javier Couso and Lisa Hilbink, From Quietism to Incipient Activism: The Institutional and Ideological
Roots of Rights Adjudication in Chile, in GRETCHEN HELMKE AND JULIO RIOS-FIGUEROA, COURTS LAT. AM. 99–
100 (Cambridge University Press 2011).
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Nueva Mayoría controls today, the executive and both houses of Congress, but it is a
much more fragmented coalition than what Concertación was. Major cleavages within the
coalition are the differences between more conservative Christian Democrats, and the
Communist Party, which landed in the cabinet with more influence over a reinvented
Michele Bachelet. In fact, besides, major reforms in taxes and education, which came out very
diffuse and undefined and have not been implemented yet, Michele Bachelet has not being
able to push its agenda in Congress and has been using executive orders and budget
allocations to rule. Today Nueva Mayoría seems unruly and irremediably fragmented, and
after a defeat in the last local government elections, most observers predict that the collation
will not survive Bachelet’s government.
Considering the last 25 years, Chile provides an excellent natural scenario to study
how Fiorina´s question was answered under a strong and stable coalition, then a waning
coalition, then under divided government, and then, under a fragmented coalition, and to
observe which were the consequences in the design of procedural rules. The cases below are
just a glimpse of a vast area of research that is completely undeveloped.316 They are two
qualitative studies of the enactment of two litigious policies, one, a failed attempt to create a
litigious policy under a cohesive coalition, and the other, a successful attempt under a
somewhat cohesive and waning coalition. They pertain to consumer and environmental
litigation.
Neither environmentalist nor consumerists were noticeable winners of the Chilean
return to democracy in 1989. By the mid nineties, the consumer protection norms were fairly

With a few colleagues from the University of Chile Law School, we are starting to gather data on
which civil procedures have been used to litigate in the last 25 years, using a database kept by the
judiciary since the mid 90s, which has a field that forces plaintiffs to name the type of procedure they
are invoking, if the procedure is one of the general ones included in the Code of Civil Procedure,
and/or the number of the law that creates the action they are invoking. Our plan is to first map which
procedures are “active” and study their private enforcement regimes. Then we plan to see if congress
encouraged private enforcement and see if this empowerment fits regime politics’ rationales for
empowering the judiciary.
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undeveloped, and their enforcement, nil, besides occasional cases of defective products that
directly harmed consumers, which were litigated as civil actions for damages. The statute
protecting consumers was very weak in terms of the provisions and also the powers granted
to the agency in charge of overseeing their enforcement.
Environmental laws were also very undeveloped. The only litigious avenue for the
environmentalists was the Chilean recurso de protección (which is the Chilean equivalent to the
better known Mexican amparo), which could be applied to protect the environment according
to a two-line rule of the 1980 Constitution. Yet no rewards were associated to favorable
judgments when plaintiffs prevailed, and there were no compensations for communities. The
only benefit of litigating for private attorneys were the costas, or the attorneys’ fees, which are
the result of a fee shifting rule combined with the unfriendly judicial practice of fixing fees
very low. Not surprisingly, neither field attracted young lawyers or sophisticated litigation.
That is still the case for consumer protection, but not for environmental protection.
In the next two subsections I will explore how the political settings affected the
creation of procedural rules emphasizing how Fiorina’s question was answered. As stressed
through this dissertation, the focus will be on Congressional choices and not in the
microinstitutional changes in the judiciary or in judicial ideology that increased the Chilean
judiciary’s ‘assertiveness’ over the last two decades.317 The case studies do not contradict that
said changes could have contributed to the growth of judicial power. However, they invite an
interpretation of the effects of regime politics and the separation of powers in the enactment
of procedural rules that encouraged these developments. The different fate of consumer and
environmental advocates show that ‘judicial assertiveness’ is not inevitable and can manifest
unevenly.

For a description of these changes, both on higher and lower echelons in the judiciary during the
Concertación period, see Couso and Hilbink, supra note 315, at 100–112.
317

107

8.2 A cohesive and strong coalition regulating procedure: the Chilean class actions318
Class actions came to Chile transplanted by an American-trained minister of finance
and the head of the Servicio Nacional del Consumidor (SERNAC), the Chilean consumer
protection agency.319
The bureaucratic initiative was SERNAC’s strategy to overcome the barriers the
agency was facing in Congress. Congress was reluctant to give SERNAC rulemaking and
adjudicatory powers and to increase its budget. The problem was that the agency had a
broad scope and too many clients and thus its actions could overlap with other existing
agencies or be the source of populist measures. This could destabilize the parties’ balance in
the executive and disrupt the clientelistic networks of Concertación. Simply put, SERNAC was
a generalist with too many clients for Congress to allow it to become a standard regulatory
agency.320
In fact, SERNAC had already tried in 1996 expanding its powers to protect
consumers against increasingly aggressive providers. Yet it only obtained from Congress the
power to join individual consumer court cases if and only if the case involved some ‘general
interest of consumers’ that justified its intervention.321 Congress sanctioned this modification
to allow SERNAC to secure judgments that, in lieu of having formal stare decisis or more
This case study is based on my precious works on the topic plus some new research. See Agustin
Barroilhet, Class Actions in Chile, 18 LAW BUS. REV. AM. 275 (2012) [hereinafter Barroilhet, Class Actions in
Chile]; Agustin Barroilhet, Class Actions in Chile: Update, Country Report (Global Class Actions
Exchange, Stanford Law School), Oct. 2015 [hereinafter Barroilhet, Chile: Update]; Agustin Barroilhet,
Self-Interested Gatekeeping? Clashes Between Public and Private Enforcers in Two Chilean Class Actions, in CL.
ACTIONS CONTEXT 362 (Deborah R Hensler et al. eds., Edward Elgar Publishing 2016) [hereinafter
Agustin Barroilhet, Self-Interested Gatekeeping?].
319 For a more extensive review of the history of Chilean class actions, see Barroilhet, Class Actions in
Chile, supra note 318, at 279–82.
320 In practice, creating such an agency would have meant such a powerful agency influencing the
market economy that it could have disrupted the party equilibrium within the coalition. As indicia of
how this is still valid today, a recent reform that is being discussed in Congress proposes giving
SERNAC rulemaking powers and adjudicatory powers, but it is also creating a board to which many of
the parties will have access to control the agency and to decide how it is going to use its powers. Such a
board is a mechanism to facilitate coordination with the rest of the administrative apparatus. See
Biblioteca del Congreso Nacional, BOLETÍN 9369-03 (2914), available at: http://tinyurl.com/zbj77sd.
(Last visited, Nov 19, 2016).
321 See Barroilhet, Class Actions in Chile, supra note 318, at 280–81.
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developed regulation, could have demonstrative effects in the corresponding industries.322
The class actions reform, introduced to Congress in 2000, was in this perspective, an
incremental increase in powers. With class actions –officers thought– SERNAC would have
had the power to expand the declaratory effects of judgments or res judicata to everybody.
The effect would have been strengthening the ex post facto regulation that Congress would
neither allow nor finance ex ante in the hands of SERNAC.323
To understand how Congress altered the class actions’ private enforcement regime
while keeping SERNAC on top of the litigation and in coordination with the rest of the state
agencies, it is necessary to describe how the bill evolved, what were the doctrinal reasons
invoked to justify procedural innovations, and what happened on the side of the debate with
the administrative agencies that could be challenged by the class action device.
As initially drafted by SERNAC, the class action procedure was, in technical jargon, a
limited-standing, opt-out issue class action with one-way preclusive effects.324 In more
intuitive terms, the Chilean class actions could only by filed by three entities that were
deemed capable of representing the ‘collective or diffuse interests’ of consumers: SERNAC,
consumer associations (NGOs), and 50-or-more consumers jointly. The goal of the procedure
was to declare the general liability with erga omnes effects – if and only if – the defendant was
found liable, hence the technical denomination of a ‘one-way preclusive’. The procedure was
not meant to provide any kind of redress. The latter was left to a compensatory stage or to
The rationale for such an arrangement is based on the fact that SERNAC had already powers to
educate consumers about their rights and the fact that in Chile there is no stare decisis and judgments
normally do not have erga omnes effects. On congress view, it was innocuous to let the agency join
individual cases and then let the agency try to discourage abuses by informing the public about the
results of the proceeding. Typically, SERNAC’s participation in such cases would end in a press release
saying something like, ‘With the help of SERNAC, consumers secured redress in...’, or ‘Due to
SERNAC’s intervention, the ... (whatever abusive practice)... will no longer be accepted’. Of course
these were mere declarations because the abusive practices could be reinstated, requiring a new case.
323 This is one of the functions of the functions class action perform in the United States. See Samuel
Issacharoff, Regulating After the Fact, 56 DEPAUL LAW REV. 375 (2006).
324 See Barroilhet, Class Actions in Chile: Update in Stanford Global Class Actions Exchange, available at:
http://globalclassactions.stanford.edu/content/class-actions-chile-update (Last Visited Nov, 15, 2016).
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individual procedures, which could happen in front of the same court that oversaw the class
action or in different courts depending on consumers’ choices.325 As drafted, the procedure
did not include any special incentive for the private parties. Consumer associations (NGOs)
and the 50-or-more consumers’ groups were supposed to litigate financed by their respective
members.
In perspective the class action procedure proposed to Congress by SERNAC was not
very disruptive of the Chilean legal status quo and the country’s legal institutions. True, the
procedure openly challenged the principle nul ne plaide par procureur (no action by proxy)
inherited from the French Civil tradition.326 It also carried the name acción colectiva [literally
collective action], which in Spanish already had an established sociopolitical meaning.
However, the objective of the action was to overcome the problem that only the evidence
produced or materialized in each court file is the only one valid to base a judgment. The
latter, called doctrinally the ‘principle of congruence’, is an overarching principle limiting
civil law judges’ jurisdictional powers. The principle is even stronger than the nul ne plaide
par procureur because, along with pleadings and the proofs provided by parties, it limits the
‘jurisdiction’ of the judge and the extension of the res judicata independently of who has
standing.327 Class actions, as designed, thus, tried to overcome the problem imposed by the

In the Civil law tradition, res judicata is intimately related to the parties, the discussion, and the
jurisdiction of the judge. Hence, civil liability has to be discussed from a scratch each time a case is filed,
even if it refers to the same defendants and the same facts.
326 The principle seems to remain alive in France. See, Duncan Fairgrieve and Geraint Howells, Collective
Redress Procedures-European Debates, 58 INT. COMP. LAW Q. 379, 400 (2009). The nul ne plaide par procureur
is not a monolithic principle in the Chilean legal scenario because some cases of public action, for
example, those designed to denounce a building that could crumble over a public road also violate said
principle. For an explanation of the principle from an American point of view, see Laurel J. Harbour et
al., Representative Actions and Proposed Reforms in the European Union, in WORLD CL. ACTIONS GUIDE
GROUP REPRESENT. GLOBE 144, 166 (Paul G. Karlsgodt ed., Oxford University Press 2012).
327 For Chilean legal scholars the issue of the principle of congruence is much more complex than what I
am depicting here. The issue goes right to the bottom of the philosophical and epistemological
considerations about what proofs are, what are they required for, what kind of truths is the procedure
meant to pursue, what is the role of judge, etc. For an introductory glimpse, see, for example, Iván
Hunter Ampuero, Rol Y Poderes Del Juez Civil: Una Mirada Desde La Eficiencia Del Proceso, 18 REV.
DERECHO COQUIMBO 73 (2011); Iván Hunter Ampuero, El Principio Dispositivo Y Los Poderes Del Juez, REV.
DERECHO VALPARAÍSO 149 (2010).
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congruence principle mechanically by making the declaration of liability ‘portable’ and by
granting it the status of undeniable proof of general causation. This would have allowed
everybody to use it to ground subsequent claims and ask the normal remedies that the law
offered.
The class action debate in Congress extended for two and half years and the results
were more challenging to basic principles of the litigation and doctrinally erratic at best.328
Congress’ approved version altered the pleading rules, and even the remedies, while
allegedly sustaining principles of opportunity, economy and legal representation. Because
these choices bear on the decision of a rational plaintiff to sue, and, thus, belong to class
actions’ private enforcement regime,329 I will try to discern which legislative choices were
honest mistakes and which were structural choices of the kind the theory I put forward
suggests should happen when a cohesive coalition controlling the executive and the
legislative branches chooses its agents.
Perhaps Congress’ biggest transgression of the Chilean civil procedural rules in class
actions was the introduction of an admissibility stage that mimicked the American Rule 23’s
class action certification. The procedure as finally approved asked the judges, among other
things, to assess before declaring class actions admissible: whether the conduct denounced in
the complaint affected the collective or diffuse interest of consumers and; whether the
amount of affected consumers justified the procedure in terms of cost and benefits. The rules
also provided an evidentiary term if these requirements were controverted, and also appeals,
if any of the parties were dissatisfied with the ruling on the admissibility. These extra
precautions against potential abusive litigation altered the core of the pleading rules and
debilitated class actions’ private enforcement regime in unpredictable ways.

328
329

See, i.e., Issacharoff and Miller, supra note 287.
See supra note 4.
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For a start, asking judges to rule on whether the conduct affected collective or diffuse
interest of consumers became an open invitation to discuss substantive issues before class
actions even started. The impact of this requirement was very well reflected in the
subsequent litigation. Frequently defendants claimed that the phrasing of the requirement
meant that damages needed to be proved in advance and for a substantial group of
individuals before allowing cases to proceed as class actions. In a country with no discovery
rules this meant an insurmountable problem. The ‘50- or-more-consumers group’ as an entity
with standing was killed at the outset of the litigation because of this rule. Every case started
by such a group ended in discussions about causation and damages for the 50 or more
consumers individually. That meant at least hundreds of testimonies, reviews of consumer
contracts and endless hearings. Even SERNAC and the consumer associations, which had
favorable provisions saying they didn’t need to invoke individual cases in their complaints,
ended having to demonstrate that a substantial group of named individuals was harmed
before cases started. To make it worse, most rulings on these issues were appealed, delaying
cases even more.
In perspective, it is easy to see how incoherent was this admissibility stage with the
underlying doctrine supporting class actions. Chilean class actions were designed following
the ‘interest theory’ that the legal historian Stephen Yeazell has traced to group litigation in
medieval times.330 Under such a theory, collective representation is justified on the fact that
the leading plaintiffs – in this case the entities with standing – are in the same position or
vested with a similar interest than the ought-to-be class members.331 The exclusion of

See Stephen C. Yeazell, From Group Litigation to Class Action - Part I: The Industrialization of Group
Litigation, 27 UCLA LAW REV. 514, 516–22 (1979); J.R. McCall et al., Greater Representation for California
Consumers–Fluid Recovery, Consumer Trust Funds, and Representative Actions, 46 HASTINGS LJ 797, 803–4
(1994).
331 Note that under the proposed scheme, the opt-in or opt-out question that brings forward the
problem of consent and obsesses comparative scholars on class actions is largely irrelevant. So are the
problems of predominance and superiority that bear on the same issue. The reasons are the issue-class
action and the one-way rule. Combined they produced the following result: if plaintiffs lose, other
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damages from the collective stage and the one-way rule, part of SERNAC’s original design,
were functional to this end; who, besides the defendant, would not have an interest in finding
if the defendant was liable, particularly, when they might not act on that declaration and
nothing was compromised if the defendant was found not liable?
Yet Congress imported with the admissibility the ‘consent theory’, which bases
representation on an implied or real consent from ought-to-be class members.332 The
incongruence between both theories as translated into procedural rules is clearly manifested
in several issues in which admissibility didn’t fit the rest of the procedure. Limiting standing,
for example, was an unnecessary restraint if one follows a ‘consent theory’. And it made the
admissibility artificially harder; the entities with standing needed to take additional steps not
only to show their connection to individuals they claimed to represent, but also prove the
cases of these individuals and the likelihood that their cases were not unique, before forming
the class.333
Also, no procedure had ever asked civil law judges to evaluate and rule on plaintiffs’
choice of action or to do a cost-benefit analysis of multiple institutional alternatives to redress
consumers.334 The issue also became a nightmare for private enforcers. And here the
administrative agencies played an active role. Defendants sometimes invoked the existence of
administrative regulations and of administrative procedures to try to prove that there were
cheaper and more efficient ways to redress those harmed. Judges not always took these
defenses into account but they produced delay because the allegations were substantial
plaintiffs, do not lose, and if they win, they only win for others a benefit in the subsequent litigation: an
undeniable proof of liability or culpabilidad [guiltiness], that can serve as a base for claiming damages.
332 See Yeazell, supra note 330, at 516–22.
333 For example, the NGOs had to agree on giving their presidents the power to file the compliant and
also agree on their text of the complaint, and several cases where struck down on the fact that the NGOs
had been very informal on approving the filing. The same issue happened to the cases filed by the 50 or
more consumers, which had to agree on text and write down that agreement.
334 The civil procedural rules establish that the uses of some procedural avenues preclude the use of
other avenues, but the choices about which one is better are left to the plaintiff. The class action was
unique in that it asked the judge to make findings on whether there were other less costly or more
beneficial avenues to pursue.
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enough to base appeals. And thus, most cases were appealed because of the cost-benefit
requirement.
Interestingly, two of the most relevant agencies that could be affected by the
litigation and which were denied standing along the discussion –the Superintendencia de
Bancos e Instituciones Financieras (the banking agency) and the Subsecretaría de
Telecomunicaciones (telecommunication agency)– facilitated the controversy. These agencies
created administrative procedures that claimed to solve consumer problems faster and at a
lower cost than any aggregated procedure and offered them as alternatives to class actions
while these were discussed in Congress. They also fought internally with SERNAC over the
ownership of consumer claims that the latter was using to generate its consumer reports and
would use for its class actions. The coordinating power of Concertación as a coalition could be
observed at play there in that class actions cost SERNAC the ability to manage claims related
to telecommunications, which the agency was forced to hand off to the telecommunications
agency.335
If one were to judge whether all the setbacks produced by the admissibility stage
were expected or just congressional ineptitude, however, the latter is more likely, even when
recognizing that the administrative disputes over claims’ ownership could have induced
some of the problems. I base this claim on two observations; first, Concertación-dominated
Congress quickly became publicly disappointed with SERNAC’s performance on class action
litigation and with judges’ rulings while still dominating both the executive and legislative
branches. For Concertación, the procedure was not serving even the modest purpose of being
the mechanism of last resort in the hands of a public agency for redressing consumers in
The approach of the banking agency was a little different in that it created procedures, but instead of
disputing SERNAC ‘s ownership of the claims, it directly claimed that it had the sole jurisdiction to
regulate banks and that class actions were not applicable to the industry. In time the
telecommunications agency strategy was more effective in protecting its own industries, because
SERNAC was unable to sue them. The banking industry, however, faced almost immediately, several
cases filed by private parties. This is why the banking agency also became more proactive in reforming
its own rules every time a case appeared.
335
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egregious cases in which there were no regulatory affairs and liability was beyond doubt.
And there were some of these unaddressed cases. By early 2009, the class action litigation
was anemic and the cases that were not dropped were taking up to 2.7 years before being
declared admissible. In fact, SERNAC hadn’t been able to reach any final judgment in 6
years.336
Second, Concertación’s congresspersons agreed to modify at least this part of the
procedure in the year 2011, even when the proposal for reform came from members of the
Alianza who then controlled SERNAC.337 In their interventions in the reform of 2011, some of
the former Concertación party members in Congress recognized that the procedural
safeguards imposed by the admissibility in 2004 had “been excessive”.338
Yet class actions efficacy, or salience, did not experience a boost after the reform of
2011, and private enforcement introduced ineffectually in 2004, by now trails far behind
SERNAC’s measures.339 SERNAC litigates today 95% of all the class actions with limited
success.340 These numbers can be explained by two other conscious modifications of class
actions private enforcement regime in 2004, which were not honest mistakes, and which
Congress refused to modify in subsequent reforms. These decisions in which I place
Congress’ structural choice about the private enforcement of consumer law, concerned
mostly remedies and settlements. An explanation of the background, particularly of the

The country’s average duration for summary procedures, which is the one closet to the class action
after the admissibility, was then 707.4 days total. See José Francisco García and Francisco Javier Leturia,
Justicia Civil: Diagnóstico, Evidencia Empírica Y Lineamientos Para Una Reforma, 33 REV. CHIL. DERECHO 352
(2006).
337 See Congressional Motion from Senators from Alianza, presented to Congress on Oct. 6 (2010),
Biblioteca del Congreso Nacional, Historia de la Ley 20453, available at: http://tinyurl.com/gvo5lpd .
(Last visited, Nov 16, 2016).
338 See intervention of Senator Tuma, p. 15, History of the Law 20.543 that modified the Law 19.496. (my
translation). Today judges have to rule on the admissibility based on the complaint and the answer to
the complaint, with no discussion or evidentiary stage. Also the requirements are minimal as they are
for all other Chilean civil procedures. After the 2011 reform, class actions’ pleading resembles most of
the existing procedures.
339 See Chart Nº 1 infra page 94.
340 See Barroilhet, Chile: Update, supra note 318, at 3.
336
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consumer individual procedure and the role of courts in the litigation, should help to explain
the extent of Congress’ modifications to class actions.
Currently, consumer individual actions are handled by Juzagados de Policía Local [local
policing courts], which have the advantage that they do not require legal representation,
have simplified procedures and allow consumers to claim the full scope of remedies available
in the substantive law.341 These remedies include contractual pecuniary damages, and also –
at least for more than a decade– moral damages, which are Civil Law tradition’s distant
relative of the American ‘pain and suffering’ damages and which were a jurisprudential
evolution in contract law that reached consumer contracts.342 On top of that, Chile allows
contingency fees for most of its procedures, and also includes fee-shifting provisions when
parties are totally defeated in all their claims or defenses. There are also no restrictions on
settlements at any point in the procedure.
All the previous factors make, at least in paper, the private enforcement regime of
individual consumer actions somewhat favorable to plaintiffs. Yet the amounts in
controversy are often too small to sustain a sophisticated legal practice. Utilizing the
terminology developed above, the private enforcement regime of the consumer law is not
strong enough on an individual basis to incentivize the creation of a judicial support
structure. Unlike other types of litigation, like those targeting healthcare providers,343

The Juzgados de Policía Local [Local policing courts] are not necessarily a small-claims court though
most of the case they oversee are well below USD 5000, so they are the easiest analogy in the United
States.
342 These remedies are normal in all civil claims. For a more detailed explanation of what moral
damages are particularly aimed to an American audience, see Saul Litvinoff, Moral Damages, 38 LA. LAW
REV. 2 (1977).
343 One interesting example of how the Chilean congress constantly uses procedure to regulate the
intensity of the litigation can be found in medical malpractice litigation. By the end of the 1990s,
medical malpractice litigation was spiking and the state, which was one of the biggest health providers,
was an important target. In 2002, about the same time the Class Action project was introduced in
Congress, the government sponsored a modification to health reforms that forced a mandatory
mediation by a state agency before allowing litigation for medical malpractice against the State to go
forward. In justifying the intervention of said agency, the records show that:
341
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consumer litigation has no structural impact in any industry whatsoever. The extent of the
insufficiency is clearly reflected in the litigation rates. According to a 2014 study, Santiago,
the country’s capital and most litigious city, has 61.6 filings in local policing courts for every
10,000 inhabitants, which gives consumer litigation a modest rate of 0.62% of all the claims
filed in said courts.344 According to the Instituto Nacional de Estadísticas INE [National
Statistics Institute], of all the cases received by local policing courts in the country in 2012,
only 0.28% was consumer-related.345 The 11,551 reported consumers’ filings that year
contrasts heavily with the 269,763 claims filed administratively in front of SERNAC during
the same period.346 The latter is a great proxy to weigh the irrelevance of the consumer
individual litigation.
The structural arrangement that render the ligations rates just described is deeply
rooted in how the country’s legal institutions work. Because each case ends in itself without
further impact, many industries coexist unthreatened with the litigation facing it with inhouse lawyers or unsophisticated law firms. The arrangement is also favored by regulatory
agencies, which prefer keeping the ownership of claims to use them to discreetly adjust
regulation when they see fit.
Using, again, the language developed in this dissertation, in addressing consumer
claims the Chilean judiciary fits the universal role of solving low-level disputes in a
The Honorable Senator Boeninger… said that, bringing cases to justice in growing quantities
for different types of problems to be resolved by courts whose knowledge in specific areas is
normally low, risks complicating sensible governance....
See History of the Law Nº 19966, p. 526, available at: http://www.bcn.cl/historiadelaley/nc/lista-deresultado-de-busqueda/Ley%20N%C2%B0%2019966/ (last visited, October 16, 2016).
344 See, EL DIARIO FINANCIERO, October 22, 2014, Sección Economía, p. 31.
345 This trails far behind the litigation over traffic violations, also part of local policing courts’
jurisdiction, which is 44% of the total litigation. I calculate these rates using data from Instituto Nacional
de Estadísticas INE [National Statistics Instutte], Justica, Informe Completo 2013, p. 107, available at:
www.ine.cl/canales/menu/publicaciones/calendario_de_publicaciones/pdf/completa_justicia_2013.p
df (Last visited, October 15th, 2016).
346 The latter sometimes might not even involve pecuniary damages and many times the claims remain
unaddressed, only increasing the agency’s unfavorable ranking number. Examples of these Ranking
Proveedor no Responde [Non-responsive providers’ rank] can be found in the following link:
http://tinyurl.com/henv8gq (Last visited, October 15, 2016).
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disaggregated manner that is not systemic and does not aim to deter any kind of abuses in
the industries affected by the litigation.347 To the extent that some cases get visibility, the
most that courts can opt for is to become fire alarms that trigger the bureaucratic
responses.348 Consumer related policy-making and implementation, however mild, remains
in the hands of regulatory agencies and of SERNAC, which collect claims and use them, the
firsts to adjust their regulations, and the second, to target industries that are not regulated.
Not even in the most egregious individual cases in which judges normally use moral
damages and fines to punish defendants awarding sometimes thousands of dollars, are able
to disrupt this structural arrangement. And this was exactly what Concertación, then a
cohesive and strong coalition, with control over both the legislative and the executive
branches, sought to preserve.
Knowing that judges had been using moral damages to ‘punish’ defendants openly –
as trade unions pointed out in in the congressional debate – Congress needed to remove
them from class actions to avoid their disruptive power. Moral damages needed to be
removed because if judges applied them as they had done until then –this is in a retributive
manner–349 but aggregated, they could move consumers’ law policy-making and
implementation away from Congress and the other government agencies fueling the
litigation.350 The concern expressed by some Congresspersons even highlighted the potential

See supra note 140.
See supra 6.2 The judiciary in a legislative-executive dominated triad.
349 See ENRIQUE BARROS BOURIE, TRATADO DE RESPONSABILIDAD EXTRACONTRACTUAL 310 (Editorial Juridica
de Chile 2006).
350 For the same discussion in Brazil, where moral damages remained in the text but were later not
applied by some chambers of the higher courts producing a permanent split, see, Pedro Fortes, The
Phenomenon of Lucrative Illegality, J. OXF. CENT. SOCIO-LEG. STUD. (Oct. 12, 2015),
https://joxcsls.com/2015/10/12/issue-no-1/. Note also that the non-binding standard in the EU is
that:
The compensation awarded to natural or legal persons harmed in a mass harm situation
should not exceed the compensation that would have been awarded, if the claim had been
pursued by means of individual actions. In particular, punitive damages, leading to
overcompensation in favour of the claimant party of the damage suffered, should be
prohibited.
347
348
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role of an unruly SERNAC using the litigation purposively and against the coalition wishes.
According to one of Concertación’s Socialist senators,
... [class actions] could be an advancement, but it all depends on how it is used and
the culture in which this juridical institution is going be used, because, considering
the collective and diffuse interest plus the obtainment of moral damages with an active
public agency, which sometimes can act sensibly and sometimes not –it is not
granted that a state authority will always act with a good sense– it is possible that we
reach a very harmful and conflictive situation for the economic activity.351

Tracking the fate of moral damages in the discussion about class action that followed
the opinion transcribed is rather easy. There is little more than that. A Senate commission
removed moral damages from class actions after a one-line suggestion of a senator without
further discussion and with no opposition, and the issue was never brought again in the
debate. The lack of discussion of such an important choice, which stripped class action of its
most important natural deterring element with no substitute and also of its most important
way of financing private litigation,352 is telling of the level of agreement on the matter. Even
more telling is the explicit support of SERNAC’s Director –also a Socialist– on this structural
choice that favored the agency relative to private potential enforcers, even if it meant less
deterrent power for the agency.353 Whether the SERNAC knew the impact that the removal

See, Commission Recommendation on Collective Redress, supra note 291. Hence, Chile’s regulation of
class actions can be considered more strict than the EU’s suggested standards.
351 It is interesting that the intervention reveals that private enforcers where not even a concern and the
only concern was the ‘active public agency’. See Biblioteca del Congreso Nacional (Chile), Historia de la
Ley No. 19955 164 (2004). (Translation is mine). See, also, a previous translation of the same
intervention on Barroilhet, Class Actions in Chile, supra note 318, at 292 (f. 61).
352 Because pecuniary damages in consumer litigation are usually very small, lawyers include in their
contingency fees the money awarded for moral damages. This was a promising way to obtain attractive
fees and a potential source of funding for the litigation. See Barroilhet, Class Actions in Chile, supra note
318, at 287–93.
353 For a more detailed discussion of how moral damages were removed with the agreement of
SERNAC’s director, which was the agency sponsoring the project, see Id. at 286 (f.37). According to
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of moral damages would have on its own litigation is uncertain. In practice it did make the
agency’s class actions less threatening, as the Socialist senator cited above wanted.354 Yet the
agency was perfectly aware that allowing Congress to remove moral damages would have a
huge impact on the two other entities with standing, the NGOs and the consumer groups,
which were the entities that Congress could not control.
In a sense, Chilean class actions suffered the reverse of the EEOC’s private
enforcement in which Farhang’s claims “...conservative Republican support for Title VII was
conditioned on a legislative deal that traded private lawsuits for public bureaucracy.”355 In
Chile, the more conservative factions of Concertación support for the agency’s overhaul was
conditioned on a legislative deal that traded SERNAC’s bureaucratic powers for the private
lawsuits.
Two other provisions, not related to damages, confirm that Congressional procedural
choices about class actions were deliberate and aimed to preserve existing institutional
arrangements. The first was incorporated in the same legislative reform that enacted class
actions but had nothing to do with the procedure. It commanded that the funds that
SERNAC had to distribute every year on a competitive basis to consumer associations could
be used neither to fund studies that could provide the factual basis for the litigation nor to
fund litigation efforts directly.356 The second, gave SERNAC gatekeeping powers over the
litigation, allowing the agency to join any class action in the country, and also gave the
agency the right to be notified of every potential settlement before courts’ approved it.
SERNAC’s Director, moral damages had been removed “as safety against bad experiences that other
countries showed.” See, Biblioteca del Congreso Nacional (Chile), supra note 351, at 272.
354 The problem for SERNAC is that defendants almost never settle because it is financially sound to
keep the litigation going; the more defendants delay cases the more they increase the chances that
consumers will not show up in the compensatory stage or loose the proofs necessary to determine their
individual pecuniary damages. True, there might be reputational costs of being exposed to the
litigation, but financially, the amount of pecuniary damages even with the fines, will be always lower.
See Barroilhet, Class Actions in Chile, supra note 318, at 287.
355 See Burbank et al., supra note 194, at 692.
356 See LAW Nº 19.955 Art. 11 bis,, in relation to Art. 8, d,e, and DECRETO Nº 37 de 2005 del Ministerio de
Economía, Fomento y Reconstrucción, (2005).
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CHART 1: PUBLIC AND PRIVATELY INITIATED CLASS ACTIONS 2004 -2016357

This last modification to class action’s private enforcement regime became the
definite deathblow to private litigation, at least the most sophisticated one.358 If there was any
crack in the legislative construction that private enforcers wanted to test, as they did initially
in the period 2005-2008, the public enforcer would be able to rein in the litigation. Its methods
would be to threaten to overtake settlements until the last dollar was handed to consumers or
to dispute at the outset the control of the cases. Some private enforcers found out the hard
way that SERNAC was not going to be benevolent in using these powers. As I described in a
recent book chapter, SERNAC, the underdog agency, was very hard on private enforcers and
forcefully kept its preeminence as the most important enforcer of the consumer law, even if
this meant in some cases shunning those private enforcers that had bring defendants to settle.
In the book chapter, I show, the agency hijacked the most promising court cases letting every

Elaborated with official databases from SERNAC. Does not include class actions for construction
defects.
358 See Barroilhet, Class actions in Chile: update, supra note 318.
357
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sophisticated enforcer out there know that, even in its petty situation, it was not going
tolerate private competition.359
Summing up, the procedural choices that Congress made when it enacted class
actions were in many ways, sloppy. Yet, they clearly favored an institutional arrangement
that gave preeminence to a public agency, controlled by the governing coalition, that was
forced to act with little deterrent power but nevertheless with enough privileges to displace
private enforcers. This effectively turned private enforcers into passive agents whose
standing lives on the books but will not spur any meaningful litigation in the foreseeable
future. Private enforcers of class actions exist now to help SERNAC legitimizing its
sometimes-unpalatable agreements with defendants.360
Two corollaries surrounding class actions and SERNAC, and their relation with the
coalitional politics are worth mentioning to show how pervasive are regime politics
dynamics in the choice of the agent to make and implement consumer related policies.
In February 2010, three weeks before Alianza took over the Executive, a major
earthquake –the third largest the history of the country– hit the central region of Chile. One
of the most shocking images of the devastation of it was that of the Edificio Alto Río, a new
140-foot building that fell on its back in one piece with more than 70 people inside, killing
several.361 The scandal of Alto Río prompted legislation to help collective litigation against
construction companies, engineers and architects. The legislative solution was to approve a
modification to construction laws extending the application of class actions to them with
some new adaptations.362 The most salient of these adaptations were that only residents and

See Barroilhet, Self-Interested Gatekeeping?, supra note 318.
Many of SERNAC’s litigation, or the mediations that come before the agency files its class actions,
end in coupon settlements. See Barroilhet, Class Actions in Chile, supra note 318, at 311.
361 Images of the building can be found in https://es.wikipedia.org/wiki/Edificio_Alto_R%C3%ADo
(Last visited, Nov. 15, 2016)
362 It is rather common that the Chilean legislator will regulate one procedure in different statutes. The
usual drafting would say something like: “For the purposes of X, the procedure Y will be applicable
with the following modifications, A, B, C.“ Those A, B, C, choices are sometimes very telling of
359
360
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those damaged would have standing, not SERNAC or any other public agency, which were
then in the hands of Alianza. More importantly, the statute established that in these
situations, class actions could be used to claim moral damages and any other damage arising
from the constructions’ defects.363 Congress’ choice was to encourage the litigation without
creating a bureaucracy that it could not control or finance just as Farhang’s theory suggests it
happens with private enforcement under divided government in the United States. 364
The second indicium of the pervasiveness of regime politics dynamics and the choice
of enforcers concerns SERNAC. In 2011, the Alianza-dominated SERNAC, realizing the
minimal deterrent effect of class actions without the moral damages, proposed to Congress a
fee-shifting provision of eight dollars per case within the class, which represented according
to the agency, the ‘cost of submitting claims’ to the agency. But Congress did not move the
initiative forward. One voiced concern was that those eight dollars, having no real connection
with the cost of claiming, would introduce punitive elements foreign to the Chilean legal
tradition.
Ironically, as soon as Concertación returned to power in 2014, this time as Nueva
Mayoría, it introduced a project to transform SERNAC into a very powerful rulemaking and
adjudicatory agency.365 According to the project – very advanced in Congress – SERNAC will
have rulemaking and adjudicatory powers, and an administrative procedure to apply fines
and also obtain full redress for individual cases. Thus 20 years after, the agency might obtain
what it was seeking in 1997. Interestingly, this time the agency will also have the power to
Congressional structural choices regarding private enforcement. In fact, class actions are regulated as a
Summary procedure of the Code of Civil Procedure, but with so many adaptations that it is considered
a procedure on its own, and that is why this legislative solution refers to it directly.
363 See Law Nº 20443 (2010), Aplica Procedimiento de demandas colectivas a juicios por daños o perjuicios en la
calidad de las construcción. [Applies the procedure of collective lawsuits to trials for physical and other
damages arising from defects in construction], available at http://bcn.cl/1yh3x (Permanent link).
364 Note that the 1980 Constitution reserves all legal initiatives that require public expenditures to the
executive as a co-legislator. Hence, Congressional agencies as the ones that exist in the United States are
almost impossible to form under divided government.
365 See BOLETÍN Nº 9369-03, June 14, 2014, available at http://tinyurl.com/zbj77sd (last visited, October
16, 2016).
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officially conduct ‘mediations’, which was an informal procedure in which the agency traded
the chance to file a class action in exchange of whatever the ought-to-be defendants could
offer to consumers.366 According to the extensive regulation of ‘mediations’ in the bill,
SERNAC will be able to draw all the consumer associations into the mediations, binding
them unless they opt-out. Notably, the reform will also reintroduce moral damages in full
force adding an extra deterrent element to the mediations that will happen on the shadow of
class actions. These last, added to SERNAC’s gatekeeping power, which remains untouched,
would undoubtedly strengthen the agency’s preeminence as policy-maker and enforcer.

8.3 A cohesive and then waning coalition: Chilean environmental actions367

Article 19th, Nº 8 of the 1980 Constitution, establishes that,
The Constitution guarantees all persons: [...] (8) The right to live in an environment free of
contamination. It is the duty of the State to ensure that this right is not jeopardized and to
promote the preservation of nature. The law may establish specific restrictions on the exercise
of certain rights or freedoms to protect the environment;”368

Unlike other Constitutional provisions, Article 19th, nº 8, can be claimed using a
constitutional injunction, labeled Recurso de Protección (Protective action), which, in this case,
allows any person to bring a claim invoking the right to live in an environment free of

See Id. First Report of the Senate, September 9th, 2015.
The primary sources for this case study are the respective histories of the laws Nos. 19300, 20417 and
20600, as compiled by the Library of the Chilean Congress, and interviews with two environmental law
professors and also drafters of the bills that resulted in Laws Nos. 20417 and 20600. All the secondary
sources are provided in the footnotes.
368 See, Chile's Constitution of 1980 with Amendments through 2015 (Rev. Apr. 2016), the Comparative
Constitutions Project, University of Texas at Austin, available at http://constituteproject.org (last
visited (Oct 15, 2016). For a detailed history of the
366
367
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pollution.369 The Recurso de Protección, “speedy and informal,”370 was the only mechanism
available to protect the environment since the Constitution was approved and it was used for
that purpose. Its effectiveness to these ends was limited, however. As emphasized over and
over by the courts, the objective of the action was not to protect the environment. That was a
state (or executive) duty – to ‘promote the preservation of nature.’ The action could only be
used to help people to stop threats to the environment in which they lived, inviting a second
look by Courts of Appeals, which are higher courts seating in regional capitals and
hierarchically right below the Supreme Court.371
Applying the terminology developed in the previous sections, the Recurso de
Protección’s private enforcement regime was not very attractive. It did not provide damages
and courts only provided very low costas to parties that won all their petitions according to
the general rules.372 Existing cases, in which sometimes defendants presented formidable

For more on the origins of the Recurso de Protección, and its author, Senator Sergio Díez to, see Couso,
supra note 313, at 406–7.
370 See Id. at 407.
371 Because it was not the environment what was protected but the right of human beings to live in one
environment free of pollution (in their respective context), the Recurso de Protección for Art. 19 nº8 could
not be filed by juridical persons even if they were public, like municipalities. See Jorge Bermúdez Soto,
El Derecho a Vivir En Un Mediambiente Libre De Contaminación, XXI REV. DERECHO UNIV. CATÓLICA
VALPARAÍSO 9 (2000). But Cf. Raúl Bertelsen Repetto, El Recurso De Protección Y El Derecho a Vivir En Un
Medio Ambiente Libre De Contaminación, 25 REV. CHIL. DERECHO 139, 144 (1998).(providing some counterexamples). The usual workaround to avoid cases being rejected was for interested parties to finance the
litigation of named persons. For an evolution of the Supreme Court’s jurisprudence on the topic, see,
Dirección de Estudios, Corte Suprema, Legitimación de personas jurídicas para interponer acción de
protección en materia ambiental, DECS (Nov. 1, 2016), http://decs.pjud.cl/index.php/tendencias/72tendencias-jurisprudenciales/tendencias/ambiental/431-legitimacion-de-personas-juridicas-parainterponer-accion-de-proteccion-en-materia-ambiental.
372 It is important to note that in the original design, the Recurso de Protección could be filed even by a
phone call to the Court of Appeals. That was only thing required to trigger the court’s inquisitory
responses. Costas were not considered under such an informal procedure because they were an
institution of the civil litigation. However, as the action and the practice evolved, the Supreme Court,
using one of the few delegations of procedural lawmaking power it had ever received (and it was not
from Congress but from the constitutional drafters), eventually ended up regulating several procedural
aspects of the Recurso de Protección more restrictively, making them look more like other civil actions.
The Supreme Court did so under the excuse that they were clogging Court of Appeals’ dockets,
generating too many appeals to the Supreme Court. See Lautaro Ríos Alvarez, El Recurso De Protección
Y Sus Innovaciones Procesales, 20 REV. CHIL. DERECHO 453, 458–60 (1993). This formalization of the Recurso
de Protección eventually ended in formal pleading rules, in which parties were forced to list, one by one,
their petitions to the court. As costas were, again according to the general rules, available to parties that
prevail in each petition, they eventually became available in the Recurso de Protección too. This has not
369
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opposition, were for avoiding further personal damage (i.e. a important landowner), for
ideological reasons, or when a financier that could be either a competing industry or a
municipality, which had bigger interests and deeper pockets to afford the litigation,
bankrolled the plaintiffs’ cases.373
This was the state of affairs when the first Concertación’s government decided to
introduce a bill in 1992 to create a ‘regulatory infrastructure’ destined to protect the
environment. The initiative, approved two years later in 1994, called Ley Nº 19,300, Ley de
Bases Generales del Medio Ambiente, [General Foundations of Environmental Law] created both
a permanent commission in charge of commanding a bureaucracy and a judicial procedure
for repairing environmental damages. But – as in the case of consumers – the choices were
consistent with cohesive coalition controlling both the legislative and executive branches.374

been reversed, even after the Supreme Court, again, changed the Recurso de Protección in 2007 relaxing
the pleading rules again. I only mention this information because the Court of Appeals of Santiago,
followed by other courts has used costas to incentivize litigation in a very salient case in which they
have truly created a “litigation industry”. This is the case of the Recurso de Protección to prevent
unilateral prize adjustments in health insurance plans. The following chart with cases per year reflects
the explosion:
2007
2008
2009
2010
2011
2012
2013
2014
2015
765
5360
6361
7344
23028
49372
199783
100013
133714
Source, Department of Studies of the Supreme Court of Chile (DECS), Nov 17, 2016, available at:
http://decs.pjud.cl/index.php/informes/estadisticas-poder-judicial/533-recursos-de-proteccioncontra-isapres (last visited Nov 20, 2016). Though the cases against health insurance companies show
that incentives matter and that tweaking the incentives can create an industry, I do not treat this case
extensively because the judiciary and not congress, generates it.
373 This does not mean that the Recurso de Protección in general is not commonly used for claiming other
constitutional rights. The assessment is only for the Recurso de Protección for the protection of the right to
live an environment free from contaminants. The Recurso de Protección it is still popular because of its
expediency and because it can be used as an emergency action. But it is popular because it can be used
as an emergency action to protect property rights, particularly from state actions, which was after all its
main purpose. See Couso, supra note 313, at 407–9.
374 See, Historia de la Ley 19300, Aprueba Ley sobre Bases Generales del Medio Ambiente, Biblioteca del
Congreso Nacional Chile, available at http://bcn.cl/1ux38 (Permanent link). According to one of the
experts interviewed, in behind the Law Nº 19300 was the unvoiced concern to avoid the “litigation
industry”. According to him,
“... the world had moved to strict liability in environmental matters [while Chile opted for
standard liability]. What the law of the 94 sought was to avoid the litigation industry and the
way to avoid the litigation industry was regulating that for exercising this kind of [private]
actions some public intervention was cleared first and through this requirement control
whoever wanted to file an irresponsible complaint. I believe this was the fundamental purpose
of the rule of 1994.
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The commission, called Comisión Nacional del Medio Ambiente
(CONAMA)[Environment National Commission] was directed by a board composed of
several cabinet ministers, which by practice of Concertación’s Presidents, always belonged to
different political parties. Under this board operated an executive office with regional offices
called Comisiones Regionales del Medio Ambiente (COREMA). The role of the CONAMA was to
handle ‘the instruments of management’ of environmental policy,375 among which the most
important were: fixing the environmental standards and administering plans to protect the
environment and decontaminate. CONAMA and COREMAs were also in charge of the
Sistema de Evaluación de Impacto Ambiental (SEIA)[System of evaluation of environmental
impact], which required companies with projects that met certain threshold to present in
advance environmental impact declarations (DIA) or environmental impact studies (EIA) for
their approval.376 For fixing the environmental standards, creating plans and regulating the
SEIA, CONAMA received broad rulemaking powers. With the signatures of the ministers on
board, the agency was allowed to issue Decretos Supremos [Supreme Decrees] –the equivalent
to the American ‘executive orders’ to regulate all procedures and standards regarding the
environment. Moreover, environment was defined so broadly that it not only included the
natural environment, but also the cultural environment, and even the historical patrimony.
The monitoring the DIA and EIA compliance, however, was given to the different agencies of
the government, like the parks and forests, aquiculture and fisheries, or agriculture services,

Interview 1, 25:15, translated by the author.
375 In Spanish: Instrumentos de gestión ambiental.
376 The Declaración de Impacto Ambiental (DIA), is until today widely regarded as the most important
policy instrument in environmental issues. According to a study by the OECD and the United Nation’s
Comision Economica Para America Latina (CEPAL), between 1992 and 2003, CONAMA received through
its regional offices, more than 5945, DIA, and 500, EIA, accepting approximately 75.5% and 80% of
them, respectively. See NACIONES UNIDAS, CEPAL, EVALUACIONES DEL DESEMPEÑO AMBIENTAL: CHILE 142
(CEPAL 2005).
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etc.,377 which were administratively dependent of the ministries whose ministers sat on
CONAMA’s board.
The private enforcement regime of the 1994 statute was, in comparison, less
developed and it fits regime politics’ prescription for a judiciary under a legislative-executive
pairing. The statute provided three sorts of actions, none of which became consequential. The
first kind restated the right of individuals to sue for their personal damages according to the
general rules using the ordinary procedure in the civil courts. These kinds of lawsuits were
allegedly facilitated with shifts in the burden of proof if the civil actions followed an
administrative sanction. But the ordinary procedure had always been extremely
cumbersome, and in many cases the environmental damage appeared slowly in time and it
was hard to pin on one particular defendant.378 Besides – for reasons that nothing to do with
the litigation –the administrative enforcement that allowed shifting the burden of proof was
often unavailable.379
The second kind of actions, were the ones that aimed to obtain judicial review of
administrative acts, like those that resolved the DIAs and EIAs, and the supreme decrees of
CONAMA. But these also had to be litigated using the same ordinary procedures in the
general civil courts, and the state was always hard to defeat. Also damages were available on
a very limited basis because plaintiffs could not claim pecuniary or moral damages against an
administrative act they were seeking to invalidate and had not yet produced its effects.
Besides, the practice of the judges was to act as ‘negative regulators’ in these technical
matters; hence, in the best cases they only invalidated the acts, but at least for the first decade,
they did not replace them with their own decisions.

377 For

an extended list of all the public entities involved in monitoring SEIA’s DIA and EIA, see Id. at
144.
378 These actions were very vulnerable to defenses like the statute of limitations and the proportional
liability.
379 See infra note 386.
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The third kind of action, which is the one that more clearly reveals how Fiorina’s
choice was resolved in favor of CONAMA, was a special action for repairing the
environmental damage. The procedure created for redressing environmental damage was not
a redirection to the general rules and it was simple and provided reasonably ample
standing.380 However, the wording of it was very explicit in that the objective of the action
was to ‘repair environmental damage’, and that the remedies that could be asked were those
exclusively required for repairing the environmental damage, something which, by
definition, excluded monetary damages. Also settlements were forbidden.381 Thus, as in the
case of consumers’ class actions, Congress limited remedies to regulate the intensity of
private enforcement and made sure that no personal damages, no chances to obtain
contingency fees, and no chances for settlements, were available to private enforcers.382 This
left them with the exiguous costas according to the general rules. To reinforce this design,
Congress provided special provisions that allowed natural persons to direct their claims to
municipalities, which had no executive power to implement environmental policy and had
also to use courts or to ask the intervention of other government agencies. Unsurprisingly,
most of the litigation in this area was handled by a public agency, the Consejo de Defensa del
Estado (CDE) [Counsel for the Defense of the State], which is Chile’s closest functional
equivalent to the American Office of the Attorney General.
For more than 12 years, under the Concertación rule, all the policy making and
implementation of environmental laws so amply defined remained in the hands of
CONAMA and its regional offices, the COREMAs, as commanded in the Law Nº 19300, with
This was in contrast to the jurisprudential evolution of the Recurso de Protección. See supra note 371.
Three times in the statute the legislator is clear in its intention to limit the remedies of the action for
environmental damages to those required to repair the environment. See LAW Nº 19300, Arts. 51-55.
382 Contingency fees require that the winning plaintiff can actually dispose of the moneys obtained
through the judgment, thus they only work with personal damages, either pecuniary or non-pecuniary.
In the case of the environmental damage, plaintiffs didn’t have such a privilege. Technically settlements
could have worked to the extent that plaintiffs could withdraw the complaint according to the general
rules, but it is uncertain if that would have left defendants exposed to the litigation again. Anyway, the
law was explicit in that ‘agreements’ over the environment were not allowed.
380
381
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the CDE and, occasionally, municipalities, litigating the environmental damage (sometimes
even against each other!). In this institutional arrangement, direct private enforcement played
a very minor role in the interest of competitors or municipalities that used the more
expedient Recurso de Protección to stop projects with very low rate of success. According to
observers, private parties seldom used the action created for repairing environmental
damage in the general courts.383 If there was any instability in the institutional arrangement
was that of private enforcers using, in unexpected ways, the Recurso de Protección also to try
to reverse some of SEIAs authorizations for small projects with high local impact.384
Fast-forwarding to 2005, Michele Bachelet, then candidate to the presidency by
Concertación, proposed in her program changing the environmental regulatory infrastructure
because the existing system was deficient. By then the green parties were already a discrete
political force that disserved mainstream attention. Bachelet’s proposal tried to address an
OECD report that had appeared early that year claiming that the Chilean system was
adequate in terms of its aims but deficient in terms of enforcement.385 For the international

There are no statistics available regarding the filings of environmental actions from the nineties and
early twenties. According to the interviewees it was irrelevant. The descriptive statistics provided by
the judiciary and processed by the Instituto Nacional de Estadísticas (INE) does not even consider a
special field for it, thus it is presumably buried under the tag ‘others’. See interviews 1 and 2, conducted
in Santiago de Chile, in November 2016 (on file with the author).
384 According to the Law No. 19300 parties affected by CONAMA’s supreme decrees, could challenge
them in court. However, the challenges would not stop the decrees from operating until a final
judgment declared them illegal. Thus, the strategy of private parties that were going to be affected by
CONAMA’s decisions was to join the rulemaking procedures or to try to stop its resolutions with the
Recurso de Protección. Is important to note that if the government wanted to prevent access to the Recurso
de Protección, it would have needed a constitutional reform.
385 According to the OECD:
CONAMA hardly involves in programs of compliance regarding water and ecological
diversity belonging to other public entities, particularly the ones related to agriculture,
forestry, fisheries, aquiculture, and public works... Beyond the process of the SEIA, the
CONAMA has little control over the compliance levels and control of environmental norms by
sectorial organizations [other public agencies].
See NACIONES UNIDAS, CEPAL, supra note 376, at 145. For the OECD, the problem of environmental
policy in Chile was not of the bureaucratic apparatus but of the distribution of jurisdiction between
different sectorial organizations (public agencies). According the same report:
[t]he sectorial organizations [did] have the personnel and the general technical capacity to
conduct inspections on the ground, but the activities they supervise regarding the
environment can be overshadowed by their other activities and priorities. See, Id.
383
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organization –and also for the drafters of the subsequent reforms – the essential problem of
the Chilean institutional arrangement was that each public entity or agency involved in
monitoring compliance of environmental norms and compliance with the resolutions of SEIA
approving projects, lacked the incentives and the synoptic view required to effectively
protect the environment.386
After Bachelet was elected, her government sponsored a bill that separated
CONAMA into three entities. First it created a Ministerio del Medio Ambiente [Ministry of the
Environment], which received CONAMA’s rulemaking powers; then a Servicio de Evaluación
Ambiental (SEA) [Environmental Evaluations Service], which was entrusted with
administering the SEIA, and approving DIAs and EIAs; and lastly, a Superintendencia del
Medio Ambiente (SMA)[Environmental superintendence], which would concentrate the
enforcement using some new administrative tools and adjudicatory powers. If anything the
project was even more amenable to bureaucratic solutions; the SEA and SMA included
participatory procedures that delimited what could be claimed judicially afterwards. The bill
limited the standing of the actions for obtaining judicial review of administrative actions to
the parties that had participated in the rulemaking or enforcement procedures, and limited
the issues to be discussed to those brought forward in those participatory procedures. The
rationale behind these modifications was to bring certainty against the 12-year evolution of
the constitutional Recurso de Protección, in which Courts of Appeals, particularly of less

For the rather general recommendations to solve the problem, see NACIONES UNIDAS, CEPAL, supra
note 376, at 18. See also, Lucas Sierra, Reforma De La Institucionalidad Ambiental: Problemas Y
Oportunidades, ESTUD. PÚBLICOS 57, 61–62, 81–88 (2008). Some of the interviewees confirmed that this
was their view, too. However, I believe this view downplays some institutional design features of
CONAMA that might have affected its ability to monitor environmental policy. CONAMA’s problem
was that the ministers that controlled the bureaucracy had their own agendas and did not have the
incentives to go against each other’s projects, particularly when they could give their opinions on the
matter if somebody brought a claim against the results of the SEIA process. Put in terms of
accountability, ministers were more accountable to their individual chairs than to their membership to
CONAMA, and hence, they were passive in using CONAMA’s powers.
386
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industrialized regions, were taking up the slack of enforcement and becoming increasingly
bolder.
Following the political debate surrounding the bills that sought to change
environmental policy after the election of Michele Bachelet is a fascinating exercise to see the
pervasiveness regime politics’ influence on how Fiorina’s question is answered, and,
consequently, how procedural rules are created. The debates reflect how both coalitions
reacted to the increasing uncertainty that, for the first time in 20 years, Concertación might not
be reelected. The key actors in the plot that follows are Congress, the environmental
subcommittee of the Senate (Environmental Commission), NGOs, and the executive officers.
Bachelet’s bill creating the Ministry, the SEA, and the SMA was submitted to
Congress in June 2008 and the reaction of the political opposition was as expected. The
center, and center-right wing parties that would become the Alianza, did not to object the
Ministry and the SEA. After all these were not wholly new but reallocation of existing officers
and functions to new entities. The SMA became their real target. According to the opposition,
SMA’s powers, which were concentrating decisions that before belonged to several entities,
added to several improvements like increased fines and powers, were too strong not be
judicially checked in an effective way – meaning a better way than the existing civil
procedures in ordinary courts. Some of the moderate Christian Democrats of Concertación
agreed that some kind of judicial check was required. What tipped the discussion in favor of
creating such a check in the hands of a specialized court was a judicial decision over a Recurso
de Protección that came in the middle of the debate in January 2009. This decision struck a
down a SEIA administrative authorization for the multi-million dollar thermoelectric power
plant, which was already 60% constructed, AES Gener’s Campiche. 387 According to one of the

In May 2008, a regional office of CONAMA close to Santiago approved administratively the study of
environmental impact (EIA) of big thermoelectric power plant from the American corporation AES
Gener called Campiche. A local green NGO challenged it with a Recurso de Protección. Though these kind
387
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experts in the field involved in drafting the projects, Campiche struck everybody, right and
left, north and south... “Never in the history of the country had we seen such a brutal
expression of judicial activism in environmental matters.”388
So the judicial activism in Campiche created an unlikely alliance that eased Congress’
willingness to create a special court to check the SMA. The idea was to channel the litigation
against the administration authorizing projects to a court with technical expertise. Even the
green NGOs, which were becoming powerful lobbyists and had seen the success of Campiche,
agreed that cases such as that one were very unique and that they would get more consistent
outcomes participating in the rulemaking and administrative procedures, and litigating in a
specialized court against administrative decisions coming from the Ministry, SEA and
SMA.389
Yet the bill creating the three entities wasn't moving fast enough, and the project
creating the court had not even entered Congress. Two months before the elections many of
of judicial actions had proven to be statistically ineffective for more than a decade, this time it was
hugely successful. A Regional Court of Appeals struck down Campiche’s authorization on constitutional
grounds in January 2009, claiming that it could affect a nearby community. See Corte Suprema, Rol
1219-2009, searchable in http://www.poderjudicia.cl. The decision stopped a multi-million dollar
project with 60% of the construction advanced. Whether this assertive action was the reflection of
increased public demand for more assertiveness against the Concertación and because of its apparent
weakness and fragmentation is uncertain. To my knowledge here is no substantial empirical study
showing how higher courts ruled on cases at the end of Concertación’s period. However, disapproval of
the government was evident in all the polls that appeared weekly and monthly. Interestingly, the
disapproval did not affect Bachelet herself, but her cabinet ministers and the rest of the government. In
2009 Bachelet seemed to sympathize with many of the claims of the left, represented in the independent
candidacy of Marco Enriquez-Ominami. In fact she was absent for most of the campaign and only
provided a very mild support to Frei.
388 Interview Nº 1. The Campiche project required the Executive to modify several ordinances through
executive decrees that finally allowed the project to pass a new EIA. Thanks to ‘Wikileaks’, we now
know the huge lobbying effort of the company, which included lobbying in front of the US ambassador
at the time, to press the government to fix the Court’s resolution. See El Mostrador, Ministros De Bachelet
Y AES Gener Sostuvieron Lobby Por Central Campiche [Ministers of Bachelet and AES Gener Lobbied for
Campiche Power Plant], EL MOST., Mar. 2, 2011, http://tinyurl.com/4nrnrgs.
389 Note that there is a tradeoff here between regime politics rationales regarding judicial empowerment
here. On one side there is fragmentation of jurisdiction, which is a measure to weaken the judiciary. See
supra note 134. On the other side, there is the desire of the NGOs for more consistency or to avoid
uncertainty, which is something that generalist courts normally would not provide, but specialized
courts, in comparison could, and which is empowering the judiciary from the private sector
perspective. This puts the specialized courts of civil law countries regarding policymaking, somewhere
in between the two alternatives, bureaucratic and judicial-generalist that Stephenson contrasts. See
Stephenson, supra note 116.
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those who had pushed the institutional reforms and worked in the projects for years started
to feel the uncertainty that Concertación might not be reelected. The polls were then
consistently favoring Sebastián Piñera of Alianza over Eduardo Frei Ruiz-Tagle, a former
president of Concertación (1994-2000), who won the primaries mainly because he was an
historical figure in a coalition that was showing important signs of weakness and
fragmentation.390
Thus executive officers rushed to the Senate’s Environmental Commission and
offered a deal. The deal, established in a publicly available ‘protocol’,391 stated that the
commission’s senators would push the project creating the Ministry, the SEA, and the SMA
forward, if and only if, the executive used its legislative prerogatives to introduce several
last-minute modifications to the project and introduced immediately the project creating the
specialized environmental court that would serve as a check on the SMA. The agreed-upon
modifications to the SMA included several checks on its discretionary powers, like
mandatory consultations to the environmental court in case it wanted to apply the harshest
sanctions available in the statute. There was also a compromise that the SMA would be
redesigned to give predominance to technical decisions. The bill for the environmental court
would create expedient procedures to handle the claims against the SMA delimiting the
court’s jurisdiction. Critically, the Protocol stated that the executive would introduce a
modification to the bill ‘subordinating’ the coming into force of the SMA to the approval of
the environmental court that would check on it.392 All the five members of the Environmental

The real uncertainty in the 2009 election was whether the votes to the left of Concertación, mainly
concentrated in the independent candidate Marco Enriquez-Ominami, were going to vote for Frei in the
runoff.
391 See, Protocolo De Acuerdo- Proyecto De Ley Que Crea El Ministerio Y La Superintendencia Del
Medio Ambiente (Boletín 5947-12) [Protocol of Agreement – Bill that Creates the Ministry and
Superintendence of the Environment] (2009). These ‘protocols’ are not regulated in the Constitution,
they are infrequent, and their legal force biding co-legislators is dubious. Yet, they exist because they
secure that at least there will be some instrument to blame and shame, if one of the sides breaks the
deal.
392 The protocol states:
390
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Commission, 3 of them who were members of parties backing Sebastián Piñera, signed. The
protocol was signed on October 26th and in October 28th, 2009, six weeks before the elections,
Michele Bachelet’s government introduced the promised changes to the bill and also the
government’s project for creating the environmental court.
Following the Protocol, the Environmental Committee agreed by unanimity to all of
the government’s last minute changes (but not all of those coming from Concertación’s
congressmen and women). Later that same week all the senators who signed the Protocol
defended the deal when the project was put to vote in the Senate floor. The project was
approved and Bachelet signed the bill into law creating the Ministry, the SEA, and SMA, in
January 12th, 2010, three days before the runoff between Piñera and Frei. The statute came
into force in January 26th, except for the titles related to the SMA that had to wait until the
environmental court was approved.393 The law required several executive decrees to work,
and Bachelet’s government tried to pass those too before handing over power. However, the
frenzy forced errors and the Contraloría General de la República [Comptroller General of the
Republic], the office in charge of overseeing that decrees do not exceed the delegation of the
statute, stopped them, leaving irremediably for Piñera’s government.
For the purposes of seeing Moe’s ‘politics of the structural choice’ at play, more
interesting was the debate surrounding the creation of the environmental court. The bill
introduced by Bachelet in October 28th wasn’t limited to creating the court; it also expanded
its jurisdiction, and created a procedural rules and expanded standing to protect the
environment. The message accompanying the bill introduced by the Executive to Congress
the 28th of October was quite candid about the purpose of the initiative:
The Executive promises to sponsor modifications to the bill to: ... 10.- Subordinate the entrance
into force of Titles II, expect the part of the SEA, and Title III, regulating the SMA, to the
approval and installment of the environmental court.
See Id. at 3. (Translation is mine).
393 See Law Nº 20417, Crea el Ministerio, el Servicio de Evaluación Ambiental y la Superintendencia del Medio
Ambiente [Creates the Ministry, the Environmental Evaluation Service and the Superintendence of the
Environment], DIARIO OFICIAL 26 de Enero de 2010.
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Judges fulfill an essential role in the system of check and balances of a democratic
system [...] they act as instruments at the service of democracy to limit the overflows
of public power, particularly from the Administration in relation to the powers
granted by the legislator [...]
This explains why it is necessary to create a court, concretely a specialized court. The
environment is a good [policy] space to strike [...] equilibrium. There it is at stake the
welfare of the community but also the rights of specific persons that can be affected
by the decisions of the public authority.
This is why the Executive has agreed to the creation of an Environmental Court, but
in the context of an effective judicial monitoring on the part of the citizens in these matters,
in such way that its jurisdiction will not be restricted to control the decisions of the
Superintendence, but extending its jurisdiction to all the contingencies that might
arise from the Law Nº 19300 [as reformed], allowing, thus, equal access to the court
by all citizens.394

The approach to Fiorina’s question in this –one of Bachelet’s last projects– contrasts
heavily with that of the Concertación of 1994 that created CONAMA, and that of Michele
Bachelet of 2005. The hegemonic preservation or the insurance thesis as a judicial role
functional to fragmented and waning coalitions appears here in full force. It is the last
Concertación administration proposing a check on the future Alianza administration. The
evolution of Bachelet’s government between 2006 and 2010 is telling about how Concertación
changed in the direction of diversifying the delegation and enforcement of the same basic
policies. Her program of 2005 was focused on strengthening the bureaucratic apparatus to
monitor more stringent rules. The key concept in the program was “sustainable
See Library of Congress (Chile), Historia de la Ley No 20.600 [History of the Law No20,600] 10
(Biblioteca del Congreso Nacional (Chile)). (Translation and emphasis are mine).
394
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development.” Citizen participation was only considered in early stages of administrative
decision-making or in processes like the SEIA. There was no mention in the Program about
reinforcing rights, or the access to justice, or increasing judicial review, least the creation of
specialized environmental courts.395 If something could be inferred from her program and
the original design of the project creating the SMA of June 2008, was that the objective was to
harness private initiatives within the administrative decision-making process limiting
thereby standing in courts.
But as shown above, Campiche and then the uncertainty over the control of the
executive moved the government to rush the approval of the SMA and the specialized court,
trying as much as possible to isolate them from undue political influence. The uncertainty
made the government want to strike a deal with the opposition and design the court with all
sorts of government-in-opposition rules, and procedural rules that would facilitate the
litigation.396 The opposition, which knew it would never have a majority in Congress even if
Piñera won the government, was too happy to comply and defend the government’s project
for the SMA. For the opposition, which was hopeful about wining the executive, the project
at least meant getting the special court, thus, decreasing the chances of getting another
Campiche with a Recurso de Protección, which was still viable and that none of the major
coalitions could reform on its own.
The twist in the story is that Piñera’s election changed coalitions basic positions, and
his government did not try to stop the creation of the court; on the contrary, it maintained the
project’s legislative priority and tried to rush it. Behind this urge was the government

See Programa de Gobierno de Michele Bachelet 2005, 52-55 (2005), Biblioteca del Congreso Nacional
(Chile), available at http://tinyurl.com/jr39jvr (Last visited, Nov. 16, 2016).
396 For a definition of the concept of ‘government-in-opposition’, see Fontana, supra note 22. Notable
examples of the government-in-opposition rules were the ones that gave the Supreme Court, and the
President the power to name one judge each, besides the four regular judges, or the ones, that
established that the first judges appointed to the court would not serve their full term of six years, but
rather four, three or two depending on the case, to limit the influence of having only one president
select the judges.
395
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intention to use the SNA, which, according to the Protocol would only come into force once
the environmental courts were approved.397 On the contrary, the Concertación-dominated
Congress was trying to expand scope of procedural rules to encourage private enforcement
and delaying the SMA’s entry into force. An exchange that reflects the change on these basic
positions is the one between Ignacio Irarrázaval, a Piñera’s government officer, and the leftwing Senator Navarro from Movimiento Amplio Social (MAS). According to the transcription
of one of the Senate commission debates:
Honorable Senator Navarro reminded [the commission] that one of the basic premises that
was taken into account when the idea to create environmental courts was forged was that [...]
Courts of Appeals were receiving too many Recursos de Protección because they were the only
available avenue to ask for justice in our legal system. [...]
[He said the claims in the Courts of Appeals [with the Recurso de Protección] are normally not
favorable to the plaintiffs. That [is] the reason why special judges are being trained in
environmental issues. Regarding the form and opportunity to access these specialized courts,
he manifested his wish that it would happen in the most direct way and in the shortest
possible time.

Then the Executive’s representative, Mr. Irarrázaval, intervened, noting that the Political
Agreement reached in this matter [the Protocol] was fixed in Law Nº 20417, which created the
new environmental institutions [approved 3 days before the elections]. He clarified that... [the
country had] opted [then] for the a model in which every administrative avenue had to been
cleared before asking courts to intervene, as it was with the previous legislation [Law Nº 19300

The transcription of the intervention of Senator Longueira, 5 days after the election is telling of this
change:
[a]ccording to then political agreement [the Protocol] the government [still Bachelet’s] had to
present this project before the Senate voted the project that created the Ministry, something
that happened. This agreement included the compromise that we would opportunely approve
this project, so it wouldn’t stop the entry into force of other entities recently created [the SMA]
that were promulgated last week. It is important that we agree a procedure that secures that
we are able to approve it.
The Senator later became a Minister of Piñera’s government. See Historia de la Ley 20600, p. 62.
397
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under Concertación’s rule]. [...] he claimed it was important not to mix the issue of [plaintiffs]
having to use previously all the administrative avenues [before going to court] with the socalled “popular actions”, which enable anybody to claim environmental damages. [...] He
added, that anybody could file a claim in front of the Environmental Superintendence, which
had ample powers [to address these claims].398

It’s remarkable to note that Alianza’s interest a few months before had been try to
create a check in the all-to-powerful SMA that could harm private initiatives. After wining
the executive, however, the interest had turned 180º degrees. The government officers were
trying to get the SMA working as soon as possible. Not only that, as Mr. Irarrázaval makes it
clear, the government hoped they would be allowed to channel through the administrative
apparatus all private claims, exactly as Concertación did with the municipalities and CDE for
more than 20 years under the Law Nº 19300.399
But the majority in both chambers of Congress remained with former Concertación
parties, and the dynamics of divided government that I have described at length in this
dissertation arose. The statute approving the creation of the environmental courts under a
divided government became more adversarial than it had been negotiated in the Protocol,
reflecting the essence of the presidential message transcribed above.400 This movement
towards more adversarialism can be noted in several aspects in which Concertación parties’
intentions to check and supplant administrative decisions became evident.

See Historia de la Ley Nº 20600, p. 425. Note the similarities between the intervention of Mr.
Irarrázaval and that of Senator Longueira, supra note 397. They both show how Alianza started using the
Protocol offered by Bachelet’s government against the congresspersons of Concertación.
399 Note also the resemblance between the current Nueva Mayoría’s project for SERNAC, in which also
the administrative venue is offered as a primary way to start claims, described supra note 335 and the
position defended here by Mr. Irarrázaval. Note also the similarities with the expert’s opinion
transcribed supra note 374.
400 See supra note 394.
398
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CHART 2. ENVIRONMENTAL COURT’S CASES 2013-2015401

To start with, the jurisdiction of the court was expanded. It not only can review the
SMA, Ministry and SEA resolutions that directly affect private parties, as the Alianza sought
before the elections and was agreed to in the Protocol. The statute extended the jurisdiction of
the environmental court to review any “...administrative act emanating from ministries or
public services that implement (or overview) standards, emissions, and plans to prevent and
decontaminate....” and to “any administrative resolutions that invalidates an administrative
act of environmental character.”402 The latter was clearly destined to protect previous

Elaborated by the author from official Annual Reports from the Environmental Court of Santiago,
available at http://www.tribunalambiental.cl/transparencia/cuentas-anuales/ (Last visited, Nov 1,
2016).
402 See Law Nº 20600, Art. 17, Nº 7 and 8, Crea los Tribunales Ambientales, DIARIO OFICIAL Jun, 28 2012.
401
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administrative decisions. These two provisions brought into the fray all the public services
and agencies that were before in charge of monitoring the SEIA and environmental
compliance, like the parks and forests, fisheries, agricultural services, etc. and made them
accountable in environmental courts for any issue that could have environmental
consequences. The ‘Claims against resolutions’ of Chart 2, reflect this expansion.
Regarding the procedural rules and private enforcement regime of environmental
law, which are at the core of this dissertation, the design was plaintiff-friendly. The standing
for all procedures in the statute that created the court was defined in such a way that “...
anybody that considers that the administrative acts [...] violate the law,” can sue.403 Also, the
procedure allows anybody with an interest so broadly defined, to join existing lawsuits.
The procedural rules for addressing unfavorable decisions of the SMA, the Ministry,
the SEA and other public entities are straightforward: claim, mandatory report from the
agency or public entity within 15 days, short discussion and then sentence. Given that the
environmental court has a lower load than the Courts of Appeals and the Supreme Court for
the Recurso de Protección, it has been able to attract the litigation.404 According to the latest
stable doctrine upheld by the Supreme Court in its last 5 cases, “[t]he Recurso de Protección is
compatible with actions that can be filed in front of the Environmental Courts, but this

See Law Nº 20600, Art. 18, Nº 6 and 7, Id.
According to the Supreme Court’s Department of Studies, the Supreme Court changed consistently
its doctrinal approach to the Recursos de Protección restricting them against administrative acts related to
the environment. See, for example, Dirección de Estudios, Corte Suprema, La acción de protección como
vía para determinar el instrumento adecuado de evaluación ambiental antes y después de la implementación de la
nueva institucionalidad, DECS (Nov. 1, 2016), http://decs.pjud.cl/index.php/tendencias/72-tendenciasjurisprudenciales/tendencias/ambiental/466-la-accion-de-proteccion-como-via-para-determinar-elinstrumento-adecuado-de-evaluacion-ambiental-antes-y-despues-de-la-implementacion-de-la-nuevainstitucionalidad; Dirección de Estudios, Corte Suprema, La acción de protección como vía para anular una
resolución de calificación ambiental antes y después de la implementación de la nueva institucionalidad, DIR.
ESTUD. CORTE SUOREMA (Nov. 1, 2016), http://decs.pjud.cl/index.php/tendencias/72-tendenciasjurisprudenciales/tendencias/ambiental/468-la-accion-de-proteccion-como-via-para-anular-unaresolucion-de-calificacion-ambiental-antes-y-despues-de-la-implementacion-de-la-nuevainstitucionalidad.
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doesn’t mean it can be used as a substitute or in parallel to the jurisdiction of the
Environmental Superintendence and Environmental Courts.”405
For addressing the environmental damage the procedure has several special
provisions. To start with, the law openly recognized the right of NGOs and third parties to
submit amicus curiae briefs. This was unheard of in the Chilean legal system until now,
though it existed informally as practice in some courts. The procedure is also very expedited.
The complaint can be filed in any court in the country, if none of the three environmental
courts are close. The law states that process will be public and can be continued ex officio by
the environmental court. Again, this was an innovation that is very unusual in the Chilean
legal system. After the service of the complaint, notifications can be performed through
emails if the parties so desire. The procedure also allows the courts to impose injunctions of
several kinds before the definitive judgment. Regarding proofs, the procedure opted for a
liberal standard of appreciation and an open system; they can be valued according to the
rules of logic and experience and any legally obtained proof is valid if it pertains to the facts.
Appeals are granted only for the rulings declaring the complaint inadmissible, the rulings
opening the evidentiary term (and fixing the points to be proven), and the rulings other than
the definitive judgment that finalize the procedure. The definitive judgment can only be
‘appealed’ on the matters of law to the Supreme Court according to the general rules of
cassation. Notably the rules also open up the opportunity to start with an administrative
filing, but it is not mandatory. Thus parties can freeride on the agency’s inquiries and then
sue against its resolution for whatever the claims that remain unaddressed or not fully
satisfied.

See Dirección de Estudios, Corte Suprema, Compatibilidad de la acción de protección en materia ambiental
con otras acciones que puedan interponerse ante los Tribunales Ambientales, DIR. ESTUD. CORTE SUOREMA
(Nov. 1, 2016), http://decs.pjud.cl/index.php/tendencias/72-tendenciasjurisprudenciales/tendencias/ambiental/434-compatibilidad-de-la-accion-de-proteccion-en-materiaambiental-con-otras-acciones-que-puedan-interponerse-ante-los-tribunales-ambientales. (Translated by
the author).
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The Environmental Court and the Piñera’s government SMA started working in
2013, and two things happened. First, Piñera’s government, short in popularity, started using
the SMA aggressively against large corporations. Thus, the fear of bureaucratic drift that
animated the creation of the Environmental Court and its procedural rules did not
materialize. However, the court became and advantageous venue because of its procedural
rules. According to experts, the actions and the court are just maturing, but it has been able to
displace the litigation in the Recurso de Protección and also, unsurprisingly, the almost
inexistent litigation in civil courts. The statistics of the litigation in environmental courts
shown in Chart 2 are telling of Concertación’s success in designing the court and the
procedural rules and advancing adversarial legalism. The numbers of cases might not seem
much in absolute terms, but these are highly sophisticated cases and expensive litigation.
This is why several law firms have specialized on environmental issues, and most of the big
law firms, have at least one partner with a team devoted to the topic.406 Besides, as soon as
the country recovers from stagnation and the environmental court starts allowing damages in
environmental damages suits as the general courts were starting to give to the CDE under the
previous regime,407 these numbers will increase dramatically.

9. Conclusion
This dissertation presents a comparative theory explaining the political foundations
of procedure, more precisely, civil procedural rules. I built my theory using the American
theories of regime politics to explain interbranch relations and judicial empowerment, and
the theory about private enforcement regimes as elaborated the political scientist Sean
Farhang.

Albeit incomplete some of these can be found in Chamber and Partners Environmental practice
rankings. The list is available here: http://tinyurl.com/j2p3t3m (Last visited Nov 15, 2016).
407 Interview Nº 2 (17:12).
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The road I followed to be able to export both theories was long but I covered it fast.
My starting was the separation of powers theory and its separation of persons component. I
use the separation of powers as a basis to delineate the boundaries of branches, and the
separation of persons to show how they are impacted by elections. This is the root of the
institutional analysis that comes later.
After setting the institutional scenario, I claim that functions normally attributed to
branches shift among them according to the alignment of political coalitions controlling the
branches. This encourages coalitions to associate or pair branches in order to circumvent or
avoid the branches that might be unfriendly. I then provide some examples of how these
pairs work and what are the consequences for the branch that interests me more, the
judiciary. One of the interesting insights derived from this way of approaching the analysis is
that it provides many rationales for empowering the judiciary with various degrees of
independence from coalitional politics, and eventually, rationales for judicial
disempowerment. This creates a spectrum or a continuum of alternatives into which I later fit
structural choices about procedure and private enforcement.
Following Sean Farhang, I claim in the dissertation that creating procedures that
enable private enforcement is a conscious legislative choice to put a check on the
administrative apparatus or bypass it using the judiciary. This follows the pairing of the
branches. Concretely, procedure can become the legislative’s chosen way to delegate policymaking and implementation to the judiciary, something that might be strengthened under
scenarios of divided government or legislative-executive conflict. Divided government,
which is a manifestation of fragmentation of power, is historically the key to understanding
the enactment of litigious policies. The latter provides the point of connection between
coalitional politics and procedural lawmaking.
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Before putting the theory to the test in foreign soil and explaining foreign procedural
choices, I included a more idiosyncratic section (7) connecting the theories that were born in
the United States with the political settings of foreign countries. Thankfully, most of the
theories I review and use to draw the comparisons were already built from comparative
exercises, so the task was more dissecting than stretching. This section is by far the most
original of the dissertation, and my contribution to the comparative study of courts and
procedure. It justifies (and encourages) the application of regime politics’ related rationales to
study procedural rules in their political context, and makes the case against those doctrinal
explanations that most of the times are overvalued in the comparative analysis of procedure.
Lastly I reviewed two case studies of Chilean procedures that were created under
different political scenarios. In these case studies, I discern which choices regarding
procedure that impacted on private enforcement were involuntary and which the result of
conscious congressional choices. While describing these choices I connected them to the
political background that existed at the time they were made and the available bureaucratic
alternatives. The cases provide a comprehensive application of the theories and concepts
developed through the dissertation and – I hope – they make a compelling case for
expanding their use to explore procedure in comparative perspective.
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