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ABSTRACT 

 

Original Explication and Post-Liberal Constitutionalism: the Role of Intent and 
History in Judicial Enforcement of Teleological Constitutions 

 

 Most of the world’s constitutions fall between two main categories. First, framework 
constitutions that are mostly structural in nature. The majority of these constitutions can 
be characterized as liberal democratic, though not inherently or exclusively. Many classical 
constitutions fall within this type. Second, teleological constitutions that are mostly 
substantive in nature. The majority of these constitutions can be characterized as post-
liberal, though not inherently or exclusively. Many modern constitutions fall within this 
type. Yet in spite of the obvious differences between them, most courts in post-liberal 
teleological systems still look to countries with liberal democratic framework constitutions 
as the optimal model of judicial interpretation and enforcement. This is partially due to the 
incorrect notion that liberal democratic framework constitutions are the superior 
articulation of constitutional theory. This creates a normative vacuum. 

This dissertation argues that post-liberal teleological constitutions which (1) adopt 
explicit policy provisions of a redistributive, progressive or radical nature, (2) are designed 
to be a substantive blueprint for a particular society, and (3) were also the result of a highly 
democratic, popular and participatory process of creation, require a model of judicial 
interpretation and enforcement that adequately takes into account adoption history and 
the subjective intent of its creators. My main normative proposal is called original 
explication. It also calls for courts in post-liberal teleological constitutional systems to look 
beyond the traditional paradigms about the role of the judiciary in liberal democratic 
societies that have adopted framework constitutions. As such, it proposes that courts in 
these systems develop new models of interpretation and enforcement that better suit their 
particular constitutional regimes. 

 This dissertation also argues that constitutional theory has transcended its historical 
relationship with liberal democracy. Hence post-liberal constitutionalism, which, as a 
specific ideological articulation of the teleological constitutional model, has transformed 
the foundations of constitutionalism, interpretive methodologies and the very concept of 
the judicial role. As a result, an analysis of the interpretation and enforcement of post-
liberal teleological constitutions produces a necessary rethinking of constitutional theory, 
which has been, mostly, been premised on liberal democratic pretenses. This requires two 
simultaneous inquiries: (1) a specific analysis of post-liberal teleological constitutions and 
how courts interpret and enforce them, and (2) a broader look at constitutional theory to 
see how post-liberal teleological constitutions have affected it. 
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 Part I of this dissertation deals with how post-liberal teleological constitutional 
systems have revolutionized constitutional theory; in particular, the notion of 
constitutionalism, constitutional types, interpretive methodologies and the judicial role. 
There, I will attempt to prove that post-liberal teleological constitutionalism exists, thus 
requiring a conceptual distinction between constitutional theory and liberal democracy. In 
particular, I will analyze the inner workings of the teleological constitutional type, and how 
it affects constitutional theory in its different manifestations. This order of analysis is 
necessary so as to avoid an obvious question: are post-liberal constitutional models really 
constitutional systems? Part I says yes. As such, Part I is mostly, though not exclusively, 
normative. 

 Part II of this dissertation offers a more empirical and descriptive glimpse into how 
courts in countries with teleological constitutions have applied them, particularly as to 
issues of intent, adoption history, and clear and expansive text. Also, I will analyze how 
these courts have enforced substantive policy provisions. In particular, I will attempt to 
demonstrate that some sort of originalism, as will be re-defined in this dissertation, has 
been applied as a descriptive matter and should be applied as a normative one, which deeply 
impacts how these constitutions are interpreted and enforced. In Part II I also propose that 
courts in post-liberal teleological constitutional systems should not look to liberal 
democratic framework systems for guidance when interpreting and enforcing their own 
constitutions. 

 Part III of this dissertation deals with the challenge of change in teleological 
constitutional systems and offers a model of judicial interpretation and enforcement of 
these constitutional systems taking into account adoption history, the subjective intent of 
its drafters and the ideological and social forces that gave it life. I have dubbed this model 
as original explication. Part III is mostly normative, though it also uses a descriptive 
approach in order to tackle the question of change. 
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Part I 

Challenging the Mainstream: A Critical View of Constitutional Theory 

One of the constant features of this dissertation is an argument in favor of the inner 
pluralistic nature of constitutional theory. By pluralism I do not mean that there are 
multiple constitutional theories. Pluralism means that constitutional theory has multiple 
articulations that can generate different constitutional systems. It also means that this 
multiplicity does not have an inner hierarchy; this plurality is equal. 

Whether it is constitutionalism (Chapter 1), constitutional types (Chapter 2), 
methods of interpretation and adjudication (Chapter 3) or views on the judicial role 
(Chapter 4), this dissertation hopes to reveal the multiple choices and possibilities that exist 
within constitutional theory. When it comes to constitutional matters, there is hardly one 
optimal answer, whether it relates to design, content or application. As such, constitutional 
theory is in constant development and flux, and by recognizing its inner pluralist nature, 
we can better understand and analyze its multiple manifestations. Constitutional theory 
allows many articulations; liberal-democratic constitutionalism is one of them; post-liberal 
constitutionalism is another. Neither is inherently superior. The same phenomenon exists 
with relation to constitutional types, interpretive methodologies and the judicial role. 

This dissertation deals mostly with the enforcement of post-liberal teleological 
constitutions that were adopted after a highly democratic, popular and participatory 
process. But, before we dive into that, many conceptual clarifications are required. This 
need arises from the fact that the current mainstream scholarship has a very singular and 
exclusive view of what constitutional systems, and thus constitutional theory, are. I wish to 
challenge that myopic view. First, I wish to show the inner pluralistic nature of 
constitutional theory. After that, I wish to focus on one of its manifestations: post-liberal 
teleological constitutionalism. Once we clear that hurdle, we can proceed to analyze the 
issue of judicial enforcement of post-liberal teleological constitutions. 
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CHAPTER 1  

SPLITTING THE CONSTITUTIONAL ATOM:  

A CRITICAL VIEW OF MODERN CONSTITUTIONALISM 

 

I. Introduction 

In this chapter, I focus on probably one of the most important applications of the 

pluralist proposal about constitutional theory that permeates this dissertation: the notion 

of constitutionalism itself. In particular, how that concept has evolved and developed from 

its more classical and singular conceptualizations to its more modern and multiple 

articulations. Constitutionalism has not stood still. In particular, I will directly challenge the 

assertion that constitutionalism is inherently linked with liberal democracy. It is not. 

Classical constitutionalism is a western creation, but modern constitutionalism is a 

worldwide phenomenon that boasts several owners. In its current manifestation, 

constitutionalism is able to fully embrace post-liberal teleological constitutional systems. 

As with constitutional theory, I do not propose that there are different 

constitutionalisms. On the contrary, this chapter will argue that there is a single concept 

dubbed constitutionalism, but that that concept can be articulated in several ways. In other 

words, that different constitutional systems can all adequately be characterized as 

constitutionalist. The confusion stems from the misguided fusion of the core elements that 

make up constitutionalism with some additional elements that are separate from the core 

and can even be contradictory among themselves. Therefore, before we go on, we must first 

dissect what is constitutionalism. 
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In order to fully understand the multiple articulations of constitutionalism, and 

divorce constitutionalism from liberal democracy, we must first split the constitutional 

atom. What does this mean? Constitutionalism is not bound to a single model, type or 

system. On the contrary, constitutionalism is the combination of several elements, factors 

and characteristics which, when added up, make up a complex and comprehensive concept 

dubbed constitutionalism. As such, we need to dissect its constitutive parts and reach its 

inner core or nucleus. Constitutionalism lives in that nucleus or core.  

As we are about to see, constitutionalism is made up of core elements which are 

shared by all constitutionalist systems, on top of which additional, though not constitutive, 

elements can be incorporated, as long as they are compatible with the core. In that sense, 

two things become clear: (1) that there is such a thing as constitutionalism which includes 

an inherent constitutive core; and (2) that there are multiple articulations of 

constitutionalism, which include additional elements that, although all are compatible 

with the inherent core, can actually contradict each other, yet all can be labeled as 

constitutionalist. In the end, we can see that liberal-democratic constitutionalism is merely 

one of many equally legitimate and effective constitutionalist systems. Furthermore, we can 

appreciate that many post-liberal systems are also as constitutionalists as their liberal-

democratic counterparts. Once we adopt this view, we can dive into how post-liberal 

constitutionalism has impacted other elements of constitutional theory once thought to also 

be singular, such as constitutional types, interpretive methodologies and the judicial role. But 

first, let’s split the constitutional atom. 
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In this chapter, we analyze the following issues: (1) the existence, or lack thereof, of 

a universally accepted definition of constitutionalism, its history, features and purported 

benefits, as well as an attempt to propose an alternative definition of constitutionalism 

based on universally accepted core features; (2) the more contentious ideas about 

constitutionalism and its components, such as liberalism, separation of powers, property 

rights and individualism; (3) the interaction between constitutionalism and teleological 

constitutional types that emphasize redistribution and which have transcended classic 

liberal models; and (4) the interaction between constitutionalism and legality and the rule 

of law. In the end, I wish to demonstrate how post-liberal systems are as deserving of the 

constitutionalist label as liberal democratic societies. 

 

II. A General View of Constitutionalism 
 

A. Definitions and Uses 
 

 Constitutionalism is one of those concepts that is simultaneously lauded yet 

stubbornly elusive. On the one hand, scholars and political leaders use constitutionalism 

as a yard-stick to measure the legitimacy of different legal and political regimes around the 

world, making value judgments along the way. After all, we all want to be constitutionalists. 

The term constitutionalism has great normative and legitimizing force and therefore 

fundamental legal orders and their architects desire their systems to be called 

constitutionalist. On the other hand, scholars have been unable to come up with an actual 

definition of what constitutionalism is. Something is amiss. 
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This generates a problematic result, where we are judging others using a 

measurement which we can’t even define. Thus, abuse and confusion can follow, where a 

particular system is dubbed to fail the constitutionalism test,1 thus losing legitimacy. But 

when we ask why it failed the test, the offered answers aren’t wholly satisfactory, since 

sometimes the test itself is ill-defined. I believe the lack of a consensus as to the definition 

of constitutionalism is due to the fact that the core elements of constitutionalism are 

incorrectly bundled up with the additional features, thus generating confusion and 

ambiguity. That’s why we need to first split the constitutional atom, in order to separate 

the core from the additions. 

 If there’s a consensus among constitutional scholars about constitutionalism is that 

there is no actual consensus on what constitutionalism is.2 Not only is defining the term 

problematic in terms of its vague nature,3 some even admit that the problem stems from 

the existence of multiple or conflicting notions of constitutionalism: “[There is] no shortage 

                                                             
1 As we previewed, constitutionalism has two components: (1) an inherent core, and (2) additional elements. The 
constitutionalism test I will employ in this chapter refers to whether a particular system complies with that inherent 
core, and whether the additional elements that have been built on top of that core are compatible with it. Everything 
else is political choice, not inherent constitutional theory. 
2 “Constitutionalism as a concept is somewhat nebulous and amorphous.” David T. Butteritchie, Critiquing Modern 
Constitutionalism, 3 APPALACHIAN J. L. 37, 39 (2003); “There is no widely accepted definition of constitutionalism and 
constitutional culture.” Rett R. Ludwikowski, Constitutional Culture of the New East-Central European Democracies, 
29 Ga. J. Int’l & Comp. L. 1, 2 (2000); “There appears to be no accepted definition of constitutionalism.” Michel 
Rosenfeld, Modern Constitutionalism as Interplay Between Ideology and Diversity in CONSTITUTIONALISM, IDENTITY, 
DIFFERENCE AND LEGITIMACY 3 (Michel Rosenfeld, ed.) Duke University Press (1994); “A lack of consensus exists in 
defining the concepts of ‘constitution’ and ‘constitutionalism’.” Alec Stone Sweet, Constitutionalism, Legal Pluralism, 
and International Regimes, 16 IND. J. GLOBAL LEGAL STUD. 621, 623 (2009). See also A.W. Dick Howard, The Essence of 
Constitutionalism in CONSTITUTIONALISM AND HUMAN RIGHTS: AMERICA, POLAND AND FRANCE 8 (Kenneth W. Thompson & 
Rett R. Ludwikowski, eds.) University Press of America, Lanham (1991) (describing the “difficulties of definition” and 
the elusiveness of the term). 
3 “Constitutionalism is a matter of taste, and taste oscillates around a hard core.” András Sajó, LIMITING GOVERNMENT: 
AN INTRODUCTION TO CONSTITUTIONALISM 9, Central European University Press, Budapest (1999); “[I]t may be impossible 
to define the concept of ‘constitutionalism’ in a relatively consensual, straightforward way.” Stone Sweet, supra note 
2, at 626. 
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of conflicting theories about what constitutionalism is and what it demands.”4 As Karin 

Arts and Jeff Handmaker acknowledge, “it is not easy, and maybe not even possible or 

desirable, to provide an adequate general definition of constitutionalism.”5 There may be 

multiple explanations for this phenomenon, among these the inherent controverted nature 

of the concept of constitutionalism, its inner pluralism (in terms of different articulations) 

which evades a common definition, and its constant state of flux.6 Constitutionalism has 

transcended its original moorings and “has recently taken on something of a life of its own 

within constitutional theory literature.”7 

 This lack of a precise definition allows for much subjective judgment; a sort of ‘we 

know it when we see it’ type of approach. According to András Sajo, “[t]here is no 

satisfactory definition of constitutionalism, but one does not only feel when it has been 

violated, one can prove it.”8 He also states that “[w]e recognize constitutionalism, or rather 

its violation, primarily by experience.”9 But this inherently subjective approach to defining 

constitutionalism makes an analysis of any particular legal system’s compatibility with 

constitutionalism a suspect enterprise, where political and ideological considerations can 

trump legal or objective standards. Such lack of standards allows for conclusions where our 

                                                             
4 Richard Albert, The Cult of Constitutionalism, 39 FLA. ST. U. L. REV. 373, 378 (2012). See also Morly Frishman & Sam 
Muller, Introduction in THE DYNAMICS OF CONSTITUTIONALISM IN THE AGE OF GLOBALISATION 2 (Morly Frishman & Sam Muller, 
eds.) Hague Academic Press (2010) (“[C]onstitutionalism may have different meanings and functions depending on 
the relevant context and perspective”); Walter F. Murphy, Civil Law, Common Law, and Constitutional Democracy, 
52 LA. L. REV. 91, 105 (1991) (describing constitutionalism as a contested term). 
5 Karin Arts & Jeff Handmaker, Cultures of Constitutionalism in THE DYNAMICS OF CONSTITUTIONALISM 49, Op. Cit. note 4. 
6 See Louis Henkin, A New Birth of Constitutionalism: Genetic Influence and Genetic Defects in CONSTITUTIONALISM, 
IDENTITY, DIFFERENCE AND LEGITIMACY 52, Op. Cit. note 2. (“The content and limit of constitutionalism, however, are not 
firm and fixed”). 
7 Paul Scott, (Political) Constitutions and (Political) Constitutionalism, 14 GERMAN L. J. 2157, 2158 (2013). 
8 (Emphasis in original) Sajó 12, Op. Cit. note 3. 
9 Id. 
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preferred systems are deemed to be constitutionalist but those with which we disagree are 

not. This would seem to go against the very notion of arbitrary decision-making that, as we 

will see later on, constitutionalism was supposed to combat. 

 While constitutionalism seems to elude definition, there is consensus as to its 

goodness and spread around the world: “Constitutionalism is ubiquitous.”10 As Richard Kay 

proudly proclaims: “As the twentieth century comes to a close, the triumph of 

constitutionalism appears almost complete.”11 But that just begs the question: If were are 

not sure what constitutionalism really is, how can we measure its success and emulation? 

Taking as a given that we don’t want constitutionalism to be an empty label used to 

legitimize our opinions and delegitimize alternative views about constitutional structure 

and practice, an attempt must be made to, at least, discover a universal, minimum core of 

meaning. As David Law and Mila Versteeg suggest, “[t]he globalization of constitutional 

law is a widely acknowledged but poorly understood phenomenon.”12 

 The triumphalist characterization of the spread of constitutionalism around the 

world is matched by its proclaimed goodness: “[Constitutionalism] is one of the best gifts 

that the West has given to the world.”13 But as we are about to see, that gift has evolved and 

taken a life of its own which has transcended its original articulation. The world took that 

                                                             
10 Albert, supra note 4, at 374. See also Frishman & Muller 1, Op. Cit. note 4 (“Constitutionalism itself has become 
more widespread than ever before”). 
11 Richard S. Kay, American Constitutionalism in CONSTITUTIONALISM: PHILOSOPHICAL FOUNDATIONS 16 (Larry Alexander, 
ed.) Cambridge University Press (1998). See also Rosenfeld 3, Op. Cit. note 2 (“The spirit of constitutionalism has so 
dramatically soared of late that it seems poised to achieve a worldwide sweep”); Francois Venter, GLOBAL FEATURES 
OF CONSTITUTIONAL LAW 14, West Legal Publisher, Netherlands (2010). 
12 David S. Law & Mila Versteeg, The Evolution and Ideology of Global Constitutionalism, 99 CAL. L. REV. 1163, 1166 
(2011). 
13 Annen Junji & Lee H. Rousso, Constitutionalism as a Political Culture, 11 PAC. RIM. L. & POL’Y J. 561, 563 (2002). 
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gift and reinvented it. As such, constitutionalism no longer belongs to the West or, as I will 

discuss later on, to liberalism. 

 Instead of announcing the inherent elusiveness of the concept of constitutionalism, 

this chapter opts for a different approach: identifying a universal core that makes up 

constitutionalism. This includes excluding from the core additional elements that are 

politically charged, such as liberal democracy and a market economy. While these may be 

compatible with the core, they are not part of it. When we separate the core from the 

additional elements then a consensus can actually emerge. 

B. Birth and Growth 

 Classic constitutionalism was born before democracy had taken root.14 As Jan-Erik 

Lane points out, “the constitutional state emerged before the democratic state."15 It was the 

time of centralized monarchies and unlimited parliamentary sovereignty.16 It was also the 

time of the Magna Carta and, later on, the Enlightenment.17 This explains the central role 

of the constraint-of-power objective normally associated with constitutionalism.  

It is not my intention here to articulate a history of constitutionalism.18 Suffice is to 

say that “[o]riginally, constitutionalism described a political movement and an intellectual 

trend in the quest for a written constitution during the seventeenth and eighteenth 

                                                             
14 When I refer to classic constitutionalism I do not mean ancient constitutionalism, as it pertains to Greece or Rome. 
Classic constitutionalism is much more contemporaneous and can trace some of its roots to Magna Carta and other 
similar processes and ideas. 
15 Jan-Erik Lane, CONSTITUTIONS AND POLITICAL THEORY 127, Manchester University Press (2nd Ed) (2011). 
16 See Kay 14, Op. Cit. note 11; Sajó 4, Op. Cit. note 3. 
17 Butteritchie, Critiquing, supra note 2, at 40; Howard 18, Op. Cit. note 2. 
18 See, among many others, Lane 127, Op. Cit. note 15. 
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centuries.”19 It was born to a specific historical context. Its growth, development and 

maturity has responded to separate historical realities. But history has not stood still; nor 

has constitutionalism. 

 At this point, a critical distinction must be made. Classic constitutionalism was a 

reaction to power that already existed and was unlimited. Modern constitutionalism can be 

used to address power that is being created on the spot. That is, classic constitutionalism 

was mostly used as a shield to protect individual liberty from sovereign power that needed 

to be controlled.20 It is in that context that, “[a]ccording to classical constitutionalism, 

constitutional regulation means the submission of state institutions to the law to ensure 

that they do not interfere with liberty.”21 But, modern developments in constitutionalism 

have transcended that original goal of merely limiting the power of the state. 

 Another key moment in the development of classic constitutionalism and the start 

of the road towards modern constitutionalism was the creation of the federal republic in 

the United States. Because of its early occurrence, the U.S. experience was highly influential 

in the development of constitutionalism.22 In fact, because of the English origin of classic 

constitutionalism, many former British colonies such as the U.S., Australia, Canada and 

New Zealand became practitioners of this idea. As such, classic constitutionalism has its 

                                                             
19 Karolina Milewicz, Emerging Patterns of Global Constitutionalization: Toward a Conceptual Framework, 16 IND. J. 
GLOBAL LEGAL STUD. 413, 419 (2009). 
20 See David T. Butteritchie, The Confines of Modern Constitutionalism, 3 PIERCE L. REV. 1, 14 (2004). 
21 Sajó 32, Op. Cit. note 3. 
22 See Vojtech Cepl, The Inspirational Power of American Constitutionalism, 10 ENGAGE: J. FEDERALIST SOC’Y PRAC. GROUPS 
72 (2009). 
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origin in the Commonwealth family and tradition.23 But, as we will see, modern 

constitutionalism belongs to a whole host of different systems, traditions and world-views. 

 As previously stated, we must not confuse the origins of constitutionalism with its 

current articulations. In fact, Tom Ginsburg has even made reference to previous 

articulations of constitutionalism that predate the Enlightenment: “As constitutionalism 

has spread beyond its alleged homeland in the West, it behooves us to ask about the 

relationship between the particular ideas that emerged in enlightenment Europe and North 

America with the previous political-cultural understandings of non-European societies.”24 

In this chapter we will focus on the more recent developments in constitutionalism, but 

Ginsburg’s point allows us to realize that, in fact, constitutionalism has never belonged to 

anyone in particular: “Ultimately, it calls into question the Western narrative of 

exceptionalism in which constitutionalism and the rule of law as seen as distinctive 

Western contributions.”25 Later on I will comment on the stubborn staying power of the 

notion that constitutionalism, at least its optimal articulation, in inherently western and 

liberal.26 For now, it is enough to note the distinction between classic constitutionalism 

which tends to be more monolithic and modern constitutionalism which tends to be more 

pluralistic. 

                                                             
23 Stephen Gardbaum, The Case for the New Commonwealth Model of Constitutionalism, 14 GERMAN L. J. 2229, 2230 
(2013). 
24 Tom Ginsburg, Constitutionalism: East Asian Antecedents, 88 CHI.-KENT L. REV. 11 (2012). See also Rogers M. Smith, 
Constitutionalism and the Rule of Law: Considering the Case for Antecedents, 88 CHI.-KENT L. REV. 35, 36 (2012). 
25 (Emphasis added) Id. See also Junji & Rousso, supra note 13, at 565 (“However, it would be incorrect to say that 
there were no ideas resembling constitutionalism existing outside western culture”). 
26 See Junji & Rousso, supra note 13, at 565, stating that “there are no grounds for open optimism” as to the adoption 
of constitutionalism by non-Western nations. I question that assertion, particularly in terms of its unstated premise 
that constitutionalism is only such if it’s articulated in liberal and Western terms. 
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 Since World War II, constitutionalism has developed substantially and has cast-off 

from its initial foundations. As A.E. Dick Howard suggests, “[t]here are many chapters in 

constitutionalism’s story.”27 More recently, the U.S.-centered model of constitutionalism 

has lost much of its influence over current articulations.28 Constitutionalism has taken on 

a life of its own that distinguishes it from its original manifestation.29 Yet, western scholars 

still cling to a U.S.-centered view of constitutionalism, particularly as it pertains to the 

different measurements used to judge whether a particular system is worthy of the title of 

constitutionalist.30 This chapter is an attempt to break free from those chains.  

 In the beginning of this chapter, I expressed my skepticism of being able to state 

that a particular system is ‘constitutionalist’ while others are not, all the while not being 

able to come up with an actual definition of constitutionalism. But that skepticism should 

not be confused with an affirmation of radical indeterminacy. I agree there is such a thing 

as constitutionalism and that there are political systems in the world that do not match up 

to its requirements. My point is much simpler: that there are many manifestations and 

articulations of the constitutionalist idea.  

My basic argument in this chapter is that we should be able to distinguish between 

the added elements and the universal core, so as not to confuse the existence of different 

constitutionalist systems with them not being constitutionalist. For example, there are 

                                                             
27 Howard 8, Op. Cit. note 2. 
28 David S. Law & Mila Versteeg, The Declining Influence of the United States Constitution, 87 N.Y.U. L. REV. 762 
(2012). The authors point to Canada as the most influential model today. Id. They are skeptical about the influence 
of Germany, South Africa and India as alternative models. Id. I discuss this at greater length in Chapter 2. 
29 Law & Verseeg, Global Constitutionalism, supra note 12, at 1220. 
30 See Id, fn. 159 & 160, using U.S. State Department reports to determine whether a particular country respects 
human rights and using the Polity IV data project “to measure democracy.” Hardly a pluralistic approach. 
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liberal and non-liberal (or post-liberal) constitutionalist systems that share a minimum 

core of features that entitles all of them to an equal claim to the constitutionalist label. At 

the same time, there are other regimes that simply fail to satisfy the minimum core 

requirements. 

C. Seeking a Consensus? 

 There are two ways to achieve a definite articulation of what constitutionalism is: 

(1) identify the lowest common denominators than can serve as a universal minimum, or 

(2) impose a definition to the exclusion of other systems. This chapter argues for a version 

of the former. Some have argued for the latter. Most of us agree on rejecting radical 

indeterminacy. The difficulty lies in giving the term substantive content without 

overreaching or overplaying our hand. It is also tricky to proclaim a universal definition, 

since it can include some elements that are harder to justify.  

In this chapter I propose two things: (1) a universal, minimum definition that applies 

to all constitutionalist systems –which is as close as it gets in terms of providing a clear 

definition of constitutionalism-; and (2) the additional elements that can create different, 

and even clashing, versions of constitutionalism that, nonetheless, are compatible with the 

universal core.  First, let’s take a look at what has been attempted so far.31 

                                                             
31 Most of the scholars studied for this Chapter have their own list of what are the essential features of 
constitutionalism. I offer here a few examples, so as to note (1) the presence of common proposals; and (2) the 
existence of controversy and divergences. See Butteritchie, Critiquing, supra note 2, at 40 (divided and limited 
government; market capitalism; individual political liberties; representative democracy; property rights); Cepl, supra 
note 22, at 72 (basic rights; constitutional supremacy; separation of powers; judicial review); Bertrand G. 
Ramchamaran Constitutionalism in an Age of Globalisation and Global Trends IN THE DYNAMICS OF CONSTITUTIONALISM IN 
THE AGE OF GLOBALISATION 18-19, Op. Cit. note ; Ton van den Bink, Fit for all Practical Purposes? Constitutionalism as a 
Legitimizing Strategy for the European Union in THE DYNAMICS OF CONSTITUTIONALISM IN THE AGE OF GLOBALISATION 126, Op. 
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 In their survey, David Law and Mila Versteeg identify several common 

denominators in constitutional systems. Among these are human rights, the adoption of a 

written instrument that serves as higher law, and some sort of judicial enforcement.32 These 

elements spring from a pattern identified by these scholars when asking if there was a 

standardized model of a constitution.33 In other words, we are dealing with interlocking yet 

independent features than must be analyzed individually. For his part, Andrew Arato states 

that “[w]e define constitutionalism as a political form in which a body of fundamental laws 

establishes the powers of government and institutionalizes important limits for its 

operations.”34 But this definition seems insufficient as well, both because of the things it 

leaves out and the ideas it keeps in; it’s not a universal definition but an ideologically 

contextualized one.35 

 Finally, Alec Stone Sweet offers his definition in the form of a contrast between 

constitutions and constitutionalism. As to the first, he defines it as “a body of meta-norms, 

those higher order legal rules and principles that specify how all other lower-order norms 

are to be produced, applied, enforced and interpreted.”36 He also proposes that 

                                                             
Cit. note 4 (distribution of power; rejection of arbitrary government; human rights; popular participation; 
constitutional supremacy); Christian G. Fritz, Fallacies of American Constitutionalism, 35 RUTGERS L. J. 1327, 1324-
1346 (2004) (written constitution; constitutional supremacy; popular sovereignty); Bruce P. Frohen, Is 
Constitutionalism Liberal?, 33 CAMPBELL L. REV. 529, 536 (2011) (consent, rule of law; limited government; individual 
rights); Lane 115, Op. Cit. note 31  (legality; representation; separation of powers; public control and remedy); 
Ludwikowski, supra note 2, at 2 (popular sovereignty; constitutional supremacy; limited government; separation of 
powers; checks and balances; civilian control of military; human rights); David A.J. Richards, Comparative 
Revolutionary Constitutionalism: A Research Agenda for Comparative Law, 26 N.Y.U. J. INT’L L. & POL. 1, 15 (1993) 
(federalism; separation of powers; judicial review). 
32 Law & Versteeg, Declining Influence, supra note 25, at 766. 
33 Law & Versteeg, Global Constitutionalism, supra note 12, at 1163. 
34 Andrew Arato, Dilemmas Arising From the Power to Create Constitutions in Eastern Europe in CONSTITUTIONALISM, 
IDENTITY, DIFFERENCE AND LEGITIMACY 167, Op. Cit. note 2. 
35 See also Sajó, supra note 3, at xiv. 
36 Stone Sweet, supra note 2, at 626. 
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constitutions establish institutions and lawmaking procedures.37 As to constitutionalism 

itself, Stone Sweet starts with the elusive nature we discussed earlier: “In contrast to 

defining ‘constitution’, it may be impossible to define the concept of ‘constitutionalism’ in 

a relatively consensual, straightforward way.”38 But, he offers an attempted definition: “My 

preferred definition of constitutionalism denotes the commitment on the part of any given 

political community to be governed by constitutional rules and principles.”39 Like with 

Sajó’s proposal, the challenge is to agree upon those rules and principles. In the end, Stone 

Sweet acknowledges: “Thus, constitutionalism is variable.”40 

 I propose that the core features of constitutionalism are: (1) a government with 

limits as to the exercise of its powers; (2) the existence of procedural and substantive limits 

to the exercise of all power; (3) the rejection of arbitrary government; (4) the notion of 

constitutional supremacy;  (5) some form of judicial enforcement of constitutional norms; 

(6) the recognition of basic rights; (7) the idea of written-ness; (8) and some sort of 

democratic self-rule mechanism. Excluded from the core features are elements which, 

although can be used as legitimate add-ons to the core, are not part of it. In other words, 

that there are constitutionalist systems that exclude them and are entitled to the 

characterization of being constitutionalist. Among these contested features are: (1) 

liberalism; (2) the existence of private property over the means of production, a capitalist 

system or a free market; (3) an individualistic view of personal autonomy; (4) a proper role 

                                                             
37 Id. 
38 Id. 
39 Id. 
40 (Emphasis added) Id. 
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for government to play in terms of policy areas; and (5) a rigid and universal model of the 

separation of powers. 

 

III. Core Features 
 

A. A Government With Limits 
 

 Because of historic considerations, classic constitutionalism was mostly concerned 

with government power. As we will see in Chapter 2, more recent teleological constitutions 

are also concerned with abusive private power. While I will attempt to argue further on in 

this chapter that constitutionalism’s goal of curtailing government power should be 

extended to all kinds of power that affect a given political community, there seems to be 

agreement that at least curtailing government power is a universal feature of 

constitutionalism.41 

 This primary goal of constitutionalism is widely accepted. The idea of limits on 

government is central to many scholarly approaches to the nature of a constitution in 

                                                             
41 Furthermore, it should be noted that constitutions also constitute and enable the exercise of power. As such, the 
existence of government power is, almost inherently, constitutionalist, since it is through constitutions that modern 
states exercise their power. Also, as we will see in Chapter 2, some modern constitutional systems actually generate 
empowered governments, as part of a process designed to use state power in order to achieve social ends. 
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particular and constitutionalism in general.42 Controlling the state is a common theme.43 

As Arts and Handmaker explain, constitutionalism “is the idea, often associated with the 

political theories of John Locke and the ‘founders’ of the American republic, that 

government can and should be legally limited in its powers, and that its authority depends 

on its observing these limitations.”44 In is narrowest form, Tom Ginsburg suggests that 

constitutionalism is “the idea of limited government under law.”45 And again, this emphasis 

on controlling government is mostly a historic phenomenon, given its common law roots 

and the particular English and U.S. experiences.46 In the end, the point is quite clear, power 

must encounter limits.47 Now we turn to the obligatory follow-up question: which limits?  

B. Procedural and Substantive Distinction 

 It is obviously insufficient to simply state that the goal of constitutionalism is to 

limit the powers of the state without defining those limits. After all, one could limit the 

                                                             
42 “A typical reason for having a constitution is to place limits on government.” Russell Hardin Why a Constitution in 
SOCIAL AND POLITICAL FOUNDATIONS OF CONSTITUTIONS 65, Cambridge University Press, New York (2013). See also Justin 
Blount, Zachary Elkins & Tom Ginsburg, Does the Process of Constitution-Making Matter in COMPARATIVE 
CONSTITUTIONAL DESIGN 53 (Tom Ginsburg, ed.), Cambridge University Press, New York (2002); Sarah K. Harding, 
Comparative Reasoning and Judicial Review, 28 YALE J. INT’L L. 409, 433 (2003); Vicki C. Jackson, CONSTITUTIONAL 
ENGAGEMENT IN A TRANSNATIONAL ERA 5, Oxford University Press, New York (2010); Hannah Lerner, MAKING CONSTITUTIONS 
IN DEEPLY DIVIDED SOCIETIES 17, Cambridge University Press, New York (2011); Yvonne Tew, Originalism at Home and 
Abroad, 52 COLUM. J. TRANSNAT’L L. 780, 801 (2014); Lane, supra note 15, at 1 (“One may argue that the doctrine of 
constitutionalism entails the idea of limited government”); 
43 Kay 16, Op. Cit. note 11; Butteritchie, Critiquing, supra note 2, at 40; Ludwikowski, supra note 2, at 2; Sajó, supra 
note 3, at 49. 
44 Arts & Handmaker 49, Op. Cit. note 5. 
45 Ginsburg, supra note 24, at 12. See also Junji & Rousso, supra note 13, at 563 (“Traditionally, constitutionalism has 
stood for the principle that state power must be limited through the operation of law”); Milewicz, supra note 19, at 
419; Rosenfeld 3, Op. Cit. note 2 (“[I]n the broadest terms, modern constitutionalism requires imposing limits on the 
powers of government, adherence to the rule of law, and the protection of fundamental rights” 
46 See Murphy, supra note 4, at 96. 
47 Scott, supra note 7, at 2167. 
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state to only torturing with certain tools and not others, or to commit genocide only one 

month of the year. Defining those limits becomes crucial. But again, which limits? 

 Here, we focus on both procedural devices and substantive requirements.48 Let’s 

start with process. These procedural devices do not concern themselves “with the values or 

substantive principles that do or should appear in a constitution.”49 There seem to be two 

main types of procedural tools applicable here. First, legally established ones that are 

accepted by the political community. This is inherently linked with the issues of legality 

and the rule of law that will be addressed at the end of this chapter. Second, democratic 

processes that legitimize the end-results.50 Again, I will discuss this issue later on when 

addressing the interaction between constitutionalism and democracy. Therefore, in this 

section I focus mostly on the substantive limits. 

 It seems that modern constitutionalism is more interested with substantive limits 

than with procedural ones. As Paul Scott states, “[t]he emergence of substantive limits on 

power is the modern triumph of constitutionalism.”51 Mark Tushnet also addresses this 

issue: “One could of course stipulate that the term ‘constitutionalism’ applies only when 

some substantive requirements are satisfied. What substantive requirements, though?”52 

                                                             
48 Amichai Magen, The Rule of Law and its Promotion Abroad: The Problems of Scope, 45 STAN. J. INT’L L. 51, 59 (2009); 
Smith, supra note 24, at 37. 
49 Albert, supra note 4, at 379. See also Butteritchie, Confines, supra note 20, at 5 (“Western political theory has, in 
the last two hundred years or so, reduced and political content of societies to a small set of procedural safeguards 
and institutional mechanisms”); Scott, supra note 7, at 2166. 
50 See Kay 26, Op. Cit. note 11; James A. Noe, Defining the Rule of Law, 15-SPG EXPERIENCE 5, 6 (2005). 
51 Scott, supra note 7, at 2166. See also Murphy, supra note 4, at 107 (referencing “substantive criteria”); Milewicz, 
supra note 19, at 419 (“Today, constitutionalism is a value-laden concept and refers to the inclusion of basic 
substantive principles”). But which ones? 
52 (Emphasis added) Mark Tushnet, Authoritarian Constitutionalism, 100 CORNELL L. REV. 391, 420 (2015). 
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Once we start proposing and debating candidates for these requirements, the consensus 

can break down: “The point of the contrast is to suggest that any substantive requirements 

are going to be substantially more controversial than the minimal formal and procedural 

ones.”53 Still, the debate is worth having instead of taking things for granted or without 

adequate deliberation. If constitutionalism is all process and no substance, then it is an 

empty shell that fails to distinguish itself from legality and rule of law principles. 

Constitutionalism is different, precisely, because of its substantive nature. 

 Take, for example, Richard Albert’s proposal of a more substantive and broader 

conceptualization of constitutionalism, which “assigns substantive meaning to the project 

of constitutionalism, defines it as more than merely specifying the ‘rules of the game’ and 

seeks to breathe into it values coherent with the larger project of liberal democracy.”54 To 

a liberal constitutionalist scholar, this seems simple and obvious enough. But to someone 

who adheres to a non-liberal or post-liberal view of constitutionalism, this is unnecessarily 

excluding. The challenge is to identify the substantive content of constitutionalism without 

excluding those who have a different view of social organization and political development 

that are nonetheless compatible with the idea of constitutionalism. 

 The substantive content of constitutionalism deals with the “question of the 

rightness of the fundamental laws” of a given political community.55 But, again, this issue 

eludes monolithic or simplistic explication due to the existence of competing notions of 

                                                             
53 Id. 
54 Albert, supra note 4, at 381. 
55 Frank I. Michelman, Constitutional Authorship in CONSTITUTIONALISM: PHILOSOPHICAL FOUNDATIONS 82, Op. Cit. note 50. 
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constitutionalism.56 I now turn to discuss some individual features that are commonly 

associated with constitutionalism and which appear to be acceptable to multiple 

constitutionalist models, and which are both substantive and procedural in nature. 

C. Rejection of Arbitrary Government 

 While one may disagree about the exact makeup of the substantive limits on what 

government –or all power for that matter- can do, there seems to be universal 

condemnation of arbitrary conduct. In fact, the historical origin of classic constitutionalism 

is one of reaction to the unfettered authority of the crown. As such, “[t]he arbitrary exercise 

of [sovereign] power, was seen as a transgression against individual members of the state.”57 

Arbitrary government can actually violate both the procedural and substantive elements of 

constitutionalism, since it is not beholden to either how it carries out its arbitrary conduct, 

nor in what it actually does. As a result, constitutionalism, and more particularly the rule 

of law attempts to “focus on the minimal conditions necessary for law to restrict sheer 

arbitrariness in the ruler’s use of power.”58 Of course, the existence of some room for 

discretion in the exercise of power need not be synonymous to arbitrary action.59 Rule of 

law principles mostly deal with procedural arbitrary action (how something is done); 

constitutionalism deals with its substantive manifestation (what is done).  

                                                             
56 Stone Sweet, supra note 2, at 628. 
57 Butteritchie, Confines, supra note 20, at 10. 
58 Magen, supra note 48, at 59. See also Ian Shapiro Introduction in THE RULE OF LAW 1 (Ian Shapiro, ed.) New York 
University Press, 1994; Gerald F. Gaus Public Reason and the Rule of Law in THE RULE OF LAW 328, Op. Cit. note 58. 
59 Sajó, supra note 3, at 206. See also Smith, supra note 24, at 36. 
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 I believe the goal of eliminating arbitrary uses of power is the main substantive, and 

procedural for that matter, goal of constitutionalism. Most of the other individual features 

normally attached to that concept stem from this proposal. Some of these features are 

either secondary substantive goals or tools to carry out the main one. The main articulation 

of a government with limits is one where it cannot act arbitrarily. The rest is mostly up for 

debate in the pursuit of that goal. 

D. Constitutional Supremacy 

 While constitutionalism and constitutions are not synonymous, they are most 

difficult to separate. Putting aside the issue of the written document, constitutionalism 

needs an actual source that is binding on a political community and that, at least mostly, 

incorporates the substantive and procedural features we are currently discussing. The 

‘constitution’ is normally that source. Even systems that espouse parliamentary sovereignty 

encounter and recognize some sort of constitutional limit, which constitutes the sort of 

constitutional supremacy I propose here. 

 In order for constitutionalism to work, its commands –however they are articulated- 

must be supreme; hence the notion of constitutional supremacy. The constitution, or its 

alternate manifestation- needs to function as higher and controlling law.60 Constitutional 

supremacy is a constant member of scholars’ lists of the features of constitutionalism.61 Of 

course, there can be disagreements as to the exact extent of this supremacy and its 

                                                             
60 Kay 16, Op. Cit. note 11; Butteritchie, Confines, supra note 20, at 8; Fritz, supra note 31, at 1331; Frohen, supra 
note 31, at 536. 
61 Cepl, supra note 22, at 72; Junji & Rousso, supra note 13, at 563; Lane, supra note 15, at 1-2; Ludwikowski, supra 
note 2, at 2. 
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interaction with the legal system of a particular political community. Even the constitution 

itself can limit its own supremacy. But, in the end, there can be no constitutionalism if the 

‘constitution’ –in whatever form it takes- can be ignored or easily brushed aside. The ism 

in constitutionalism signals a central and governing role for the ‘constitution’. In the end, 

the issue remains: there is an ultimate legal source of power that must be obeyed by all other 

political and social actors. 

E. Judicial Enforcement 

 Of course, constitutions don’t vindicate themselves. In a functioning constitutional 

state, multiple institutional actors are culled upon to give practical life to the constitutional 

text and structure. As I will argue throughout this dissertation, the people themselves are 

the ultimate institutional actor that enforces the constitutional structure.  

When we discuss the issue of the separation of powers in Chapters 2 and 4, we will 

analyze the dual nature of the constitution as a legal and political instrument. The point is 

that, since constitutions, particularly modern ones, tend to mix legal and political elements, 

it can be unclear whether it is up to political or legal institutions to have the final say on its 

interpretation, construction and application. 

 Historical practice has mostly sealed the deal in favor of some kind of ultimate 

judicial responsibility over constitutional adjudication. As with constitutional supremacy –

as well as many of the other features we have been discussing- there is room for 

disagreement as to the degree of the operation of judicial supremacy over constitutional 
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questions and issues. From so-called weak form review to aggressive judicial supremacy,62 

the core point remains: the need for some sort of judicial body –which need not be a full 

blown court-63 to guarantee that the constitution will reign supreme. This is the essence of 

judicial enforcement, which, in modern times, has been articulated as judicial review, and 

is premised on the existence of courts that are minimally independent from other 

institutional and social actors.64 In particular, judicial review allows for an analysis of 

compatibility of inferior law to constitutional higher law, thus assuring constitutional 

supremacy.65 Judicial review or enforcement, in different forms, has become a universally 

accepted feature of modern constitutionalism.66 

Of course, not all are convinced. As Tom Ginsburg states, “[n]either judicial review 

nor judicialized constraint is an essential feature of constitutionalism, though they 

certainly reflect the fullest development of the phenomenon as conventionally 

understood.”67 While it may be true that in classic constitutionalism judicial supremacy as 

to constitutional enforcement was not essential, as it was in Great Britain for quite a long 

period, it is tougher to argue that as to current developments in constitutionalism. While 

                                                             
62 William E. Forbath & Lawrence Sager, Comparative Avenues in Constitutional Law: An Introduction, 82 TEX. L. REV. 
1653, 1665 (2003), discussing Canada’s ‘notwithstanding clause’ and the U.K.’s Human Rights Act which allows courts 
to declare a statute’s incompatibility with the Act without striking it down. For a discussion on weak form judicial 
review, see Gardbaum, supra note 23, at 2230. For a critical view, see Keith E. Whittington, An Indispensable Feature? 
Constitutionalism and Judicial Review, 6 N.Y.U. J. LEGIS. & PUB. POL’Y 21 (2003). I will return to the issue of judicial 
enforcement in Chapter 4. 
63 Richard Albert makes reference to a body charged with constitutional interpretation and enforcement. Albert, 
supra note 4, at 392. 
64 Gaus 329, Op. Cit. note 58. 
65 Kay 16, Op. Cit. note 11. See also Cepl, supra note 22, at 72. 
66 Forbath & Sager, supra note 62, at 1653; Lawrence Friedman & Neals-Erik William Delker, Preserving the Republic: 
The Essence of Constitutionalism, 76 B.U. L. REV. 1019, 1038 (1996); Junji & Rousso, supra note 13, at 563; Law & 
Versteeg, Global Constitutionalism, supra note 12, at 1198 (“Even more dramatic than the phenomenon of rights 
creep is the growing popularity of judicial review”. 
67 Ginsburg, supra note 24, at 17. 
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an ideal constitutional state need not need recourse to the courts in constitutional cases, due 

to the other actors’ unwavering observance and obedience to the constitution, the existence 

of such potential recourse is essential to constitutional governance. And because different 

social, political and institutional actors may be called upon to address constitutional issues 

in the first instance, their failure to adequately handle the matter requires the existence of 

an institution of last instance. While it need not be a judicial or even legal body, due to the 

politicization of constitution-making, historical practice has settled on bestowing that 

responsibility to some sort of judicial institution. 

F. Rights 

 One could argue that rights are not inherent to constitutionalism because of the 

existence of other means, mostly structural, procedural or institutional, than can limit 

government and allow for the rule of law without explicit and enforceable rights. In Chapter 

2, I address this approach when discussing the pure framework constitutional type. But, in 

the age of modern constitutionalism, it’s impossible to exclude rights from any workable 

definition. Furthermore, because of the liberal origins of constitutionalism, the notion of 

rights as part of constitutionalism is almost historically inevitable. 

 Because of the pluralistic nature of rights, and their different roles as to 

constitutional design and types, I will discuss this issue in much more detail in Chapter 2. 

There I discuss the different articulations of rights, particularly as to their nature, effect, 

reach and title. For now, I turn to the notion of rights in general as part of the concept of 

constitutionalism. 
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 The popularity gained by rights in the twentieth-century has not been lost on 

scholars, who constantly make reference to “fundamental rights” as an integral part of 

constitutionalism.68 Of course, the issue of which rights takes us back to the substantive 

requirements dilemma.69 But the core idea remains: at least some rights may be necessary 

for a constitutional state to exist.70 In particular, we have to take into account the 

international rights regime created after the Second World War.71 

 David Law and Mila Versteeg have addressed the issue of the so-called “rights 

creep”.72 After conducting a survey of the world’s constitutions, they found that there is a 

list of so-called “generic” rights that are “so ubiquitous” as to seem almost automatic.73 

According to them, “a significant number of constitutional rights are generic they can be 

found in the vast majority of the world’s constitutions and, in effect, form a part of a shared 

global practice of constitutionalism.”74 As we will see in Chapter 2, many of these rights are 

of a liberal democratic nature (that is, individual, negative and vertical political rights). 

Their universal acceptance is the result of both liberal constitutionalism that only lists these 

rights and post-liberal constitutionalism that includes these rights but also adds others. In 

the end, both approaches include these minimum set of rights. In Chapter 2 I describe how 

                                                             
68 See Kay 18, Op. Cit. note 11; Robert S. Barker, Latin American Constitutionalism: An Overview, 20 WILLIAMETTE J. 
INT’L L & DISP. RESOL. 1, 2 (2012); Butteritchie, Critiquing, supra note 2, at 40; Friedman & Delker, supra note 66, at 
1019; Rosenfeld 3, Op. Cit. note 2. 
69 See Cepel, supra note 22, at 72 (referencing basic human rights); Lane, supra note 15, at 52; Ludwikowski, supra 
note 2, at 2 (“fundamental rights”). 
70 There is a problem here as it pertains to so-called “framework” constitutions, like Australia, that have no 
entrenched or express rights. The lack of rights in the constitutional text should not disqualify countries that have 
this constitutional type from being labeled constitutionalist. However, it does serve as a blind spot for these systems. 
71 Ramchamaran 16-19, Op. Cit. note 31. 
72 Law & Versteeg, Global Constitutionalism, supra note 12, at 1164. 
73 Id, at 1200. 
74 (Emphasis added) Id. 
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these approaches to constitutionalism generally find a home in framework and teleological 

constitutions, respectively. 

 The rise of modern, teleological constitutions, however, has created an interesting 

situation: the list of generic rights is not an exhaustive or closed one; it’s ever growing, 

which means that “new” rights could become “generic” ones in the future, thus gaining 

universal recognition. As Law and Versteeg explain, “most rights are growing in popularity, 

with the result that the number of generic rights is increasing over time.”75 

G. Written Instrument 

 The issue of a written constitution is more practice than an actual requirement. As 

a conceptual matter, there need not be even a constitution for a system to be deemed 

constitutionalist, much less in written form. But the practice of the last century has signaled 

an overwhelming preference towards the written constitution that almost raises it to the 

point of being an inherent feature of constitutionalism.76  While there is theoretical space 

for a constitutionalist system to exist without a written instrument, the current trend in 

favor of a written constitution is such that it seems unlikely that modern constitutional 

architects would ignore it. In fact, Richard Albert states that constitutions “should be in 

written form to the extent possible.”77 According to Richard Kay, the advantage of this 

option is that it promulgates fixed rules which are easier to enforce and is far closer to rule 

                                                             
75 Id. 
76 See Albert, supra note 4, at 377 (noting the international tendency in favor of a written instrument); Kay 16, Op. 
Cit. note 11; Friedman & Delker, supra note 66, at 1019; Fritz, supra note 31, at 1335; Ginsburg, supra note 24, at 12 
(noting the dominant status of the written constitution around the world) 
77 Albert, supra note 4, at 394. 
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of law considerations.78 Finally, Law and Versteeg explain that “[t]oday, almost 90% of all 

countries possess written constitutional documents backed by some kind of judicial 

review.”79 

 I choose to incorporate written-ness as a core feature of constitutionalism because 

I think it has somewhat transcended practical convenience and has become conceptually 

necessary. If only from a purely procedural or structural standpoint, positive law is 

preferable to pure customary and unwritten law. Arbitrariness has an easier path when 

there is no positive law that can constrain it, particularly in the constitutional realm. 

H. Democracy: Democratization, Accountability, Legitimacy and Representation 

 Classic constitutionalism is not necessarily democratic. But modern 

constitutionalism has, at least, some democratic components.80 Here, I wish to briefly 

analyze the interaction of constitutionalism with democracy. In particular, the 

democratization of constitutionalism in recent times, as well as issues pertaining to 

representation, sovereignty and accountability. Also, I wish to briefly address the issue of 

constitutional democracy.81 

 According to Frank Michelman, constitutionalism re-defined democracy by placing 

substantive limits to its operation, thus preserving its capacity to function effectively.82 This 

                                                             
78 Kay 17 & 27, Op. Cit. note 11. 
79 Law & Versteeg, Declining Influence, supra note 25, at 766. 
80 See Ludwikowski, supra note 2, at 2. 
81 I will not dwell too much on the details of this issue, since I will discuss matters relating to, for example, the 
countermajoritarian difficulty, in Chapters 2 and 4. For now, see Lane, supra note 15, at 1 (“Embodied in the theory 
of constitutionalism, or limited government, the rule of law regime is today married with democracy, or the rule of 
the people, the combination called ‘constitutional democracy’”). See also Murphy, supra note 4, at 100-134. 
82 Michelman 75, Op. Cit. note 55; Sajó, supra note 3, at xv. 
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brings us back to the notion of limited government, this time, in the more difficult case of 

a democratically-backed government action that, nonetheless, infringes on some 

procedural or substantive feature of constitutionalism, like an individual right. In these 

cases, democracy yields to constitutional constraints. This is due both to the operation of 

constitutional supremacy –since, by definition, ordinary political action is subject to 

constitutional compatibility- and to the more general operation of constitutionalism in 

terms of establishing substantive limits on the exercise of power, no matter how 

democratically it was agreed upon. This creates what David Butteritchie calls democracy’s 

“tenuous and complicated” relationship with constitutionalism.83 The exercise of 

undemocratic power is the foe of constitutionalism. Democracy is much more compatible 

with it, although some inherent tension remains. 

 But the interesting historical fact is that, although eventually they would constrain 

and influence each other, it seems that democracy was “an outgrowth of 

constitutionalism.”84 In fact, it was “a late addition to the idea of constitutionalism.”85 That 

is, where constitutionalism was merely an attempt at curtailing absolute power, democracy 

re-defined the nature of that power. At the same time, constitutionalism developed in order 

to adequately tame democratic power as well.86 An argument can be made that a truly 

modern constitutional state has democratic characteristics, and vice versa. As Jan-Erik Lane 

                                                             
83 Butteritchie, Confines, supra note 20, at 24. 
84 Id. See also Frohnen, supra note 31, at 532. 
85 Butteritchie, Confines, supra note 20, at 26. 
86 Barber Oomen, Soul of a Nation? The Inception, Interpretation and Influence of South Africa’s 1996 Constitution in 
THE DYNAMICS OF CONSTITUTIONALISM IN THE AGE OF GLOBALISATION 57, Op. Cit. note 4. 
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proposes, “today a constitutional state must be a democracy.”87 Some may argue that there 

are different levels of what kind of democratic elements are enough, like in Mark Tushnet’s 

description of authoritarian constitutionalism.88 I take the former position. Modern 

constitutionalism must have real democratic foundations. Of course, as constantly argued 

in this chapter, it need not be liberal democracy, which is not the inherently superior brand 

of democracy. 

 Among the democratic additions to constitutionalism are voting rights, popular 

participation –whether through representative, direct or participatory democracy- and a 

clearer picture of sovereignty.89 Some argue that modern constitutionalism requires “a 

political system based on democratic principles.”90 I can’t help but agree. Of course, as 

Henkin points out, “[d]emocracy is in the details.”91 In its most basic form, this requires 

some sort of popular consent on the part of the governed.92 At the very least, some measure 

of accountability is called for.93 As Ton van den Bink puts it, this refers to the capacity of 

popular influence on “the composition of public authorities and the policies they pursue.”94 

Such connection must exist. 

 This is linked to the issue of legitimacy and social acceptance of the constitutional 

system. In that sense, legitimacy is more than merely acting according to pre-existing 

                                                             
87 Lane, supra note 15, at 127. For his part, Sajó states that “[c]onstitutionalism is suspicious of democracy, but this 
does not necessarily mean that there is animosity.” Sajó, supra note 3, at 53. 
88 Tushnet, supra note 52. 
89 Butteritchie, Confines, supra note 20, at 26-27. 
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devices. Legitimacy is acquired “not by promulgation according to preexisting law, but by 

a widely shared political consensus as to the nature of the constituent authority of the 

polity.”95 This would be more easily achieved through some sort of democratic operation. 

Democracy has re-defined constitutionalism and its objectives. 

 

IV. Contested Features 
 

 The elements just discussed I think, to varying degrees, are mostly accepted as 

inherent or acquired components of modern constitutionalism. Some were inherited from 

classical constitutionalism, others were acquired along the way. They constitute the core 

features of constitutionalism and make up the constitutionalism test. Now I wish to discuss 

the more controversial elements that have been linked to constitutionalism, whether they 

are relics of the classic constitutional era that are no longer universally accepted in modern 

constitutional theory or new features that some have attempted to latch on. Most of these 

features are better characterized as additional features that are compatible with the core, 

but not part of it. As such, they can be jettisoned and substituted by other, even opposite, 

additional features. 

A. Liberal Constitutionalism 

 Is constitutionalism inherently and necessarily liberal? My short answer is no. 

Classical constitutionalism, which was much less pluralistic than modern developments in 
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the area, may well have been.96 And while liberalism is still compatible with 

constitutionalism, it ceased to be, if it ever was, a sine qua non requirement for its existence. 

I will address this issue in two separate parts. Later on I will tackle the liberal, non-liberal, 

illiberal and post-liberal distinctions. Here, I merely discuss the proposals by many western 

scholars that liberalism is an inherent and inseparable part of constitutionalism or, at the 

very least, its superior articulation. As previously stated, I challenge this very widely shared 

assertion. To start, I will quote from several of the scholars included in this analysis. 

 Richard Albert states that the aspirational element of constitutions “assigns 

substantive meaning to the project of constitutionalism, defines it as more than merely 

specifying the ‘rules of the game’ and seeks to breathe into it values coherent with the larger 

project of liberal democracy.”97 I believe this has it up-side down. Maybe liberal democracy 

must be constitutionalist, but the opposite need not be.98 I propose that constitutionalism 

stopped being a by-product of liberalism in the twentieth century with the explosion of 

constitutional pluralism that transcended that concept. Constitutionalism is not the 

exclusive domain of liberal democracy. 

 Robert Barker is even skeptical about the effectiveness of non-liberal 

constitutionalism: “Finally, and more troubling, is the movement to constitutionally 

repudiate the Western tradition, which is the very source of constitutionalism.”99 The 

problem with this proposal is that it creates a take-it-or-leave-it model. I see no reason why 

                                                             
96 See Frohnen, supra note 31, at 543 (“Identification of constitutionalism with liberalism has deep roots”). 
97 (Emphasis added) Albert, supra note 4, at 381. 
98 See Scott, supra note 7, at 2166 (“Standard liberal-democratic orthodoxy demonstrates both substantive and 
procedural limits forms of such limiting constitutionalism”). 
99 Barker, supra note 68, at 16, in reference to the new post-liberal constitutions in South America. 
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you can’t have constitutionalism without adopting classic western liberalism, with its 

obvious economic and social policy implications. Just because the Western tradition is the 

source of constitutionalism does not imply that constitutionalism is eternally beholden to 

it.100 

 For his part, Andrew Arato suggests that “[w]e define constitutionalism as a political 

form in which a body of fundamental laws establishes the powers of government and 

institutionalizes important limits for its operators.”101 Arato then adds that “[o]rdinarily 

these limits are understood in the liberal sense.”102 A.E. Dick Howards, even after 

recognizing the difficulty of providing an adequate definition for constitutionalism, states 

that “I will now proceed, nonetheless, to suggest some indicia which I believe characterize 

the constitutional basis for what is often called ‘liberal democracy’.”103 Again, there seems to 

be an underlying, yet not discussed, premise that liberal democracy is inherently linked 

with constitutionalism in a mutually reinforcing way. To a non-liberal constitutionalist, 

this seems unsatisfactory. 

András Sajó goes much further and seems to deny non-liberal views the 

constitutionalist label, in reference to “the fact that there is some sort of deeper attraction 

between classical liberalism and constitutionalism as a limit to state intervention.”104 The 

question is, what kind of intervention are we talking about? In the economic sphere? In 

                                                             
100 See Scott, supra note 7, at 2165, referencing the historical link between constitutionalism and Lockean liberalism. 
But, there is a long way from something being historical and remaining current. 
101 Arato 167-168, Op. Cit. note 34. 
102 (Emphasis added) Id 168. 
103 (Emphasis added) Howard 17, Op. Cit. note 2. 
104 (Emphasis added) Sajó, supra note 3, at 38. See also Id, at 274. 
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terms of social relations? Redistributive goals? If this is what is being referred to, no 

adequate explanation is given to why that is so. It’s assumed that constitutionalism is 

inherently liberal when, in fact, what could be happening is something much simpler: that 

liberalism is merely compatible with constitutionalism, as are other approaches to 

constitutional theory. Sajó also states that “[t]he guarantee of certain welfare services and 

the ‘social rule-of-law state’ can be accommodated in constitutionalism.”105 Of course, there 

is an important difference between being compatible with than being accommodated to, 

for the latter proposal suggests that some changes were inherently needed to achieve the 

accommodation. But again, aside from the historical link between classic constitutionalism 

and liberalism, there is very little added to the proposal that other, non-liberal models of 

constitutionalism are somehow less valid. 

 Other examples abound.106 I’m not denying that liberalism was very much linked 

with classic constitutionalism at its inception.107 But, like many other types of creations, 

the offspring became a separate and independent entity. The same can be said about the 

rule of law.108 

 Some scholars see daylight between constitutionalism in general and its liberal 

articulation in particular. For example, Bruce P. Frohnen states that “there is a prejudice 

                                                             
105 (Emphasis added) Id. 
106 Kay 17, Op. Cit. note 15 (linking the constitutional order and the liberal state); Ginsburg, supra note 24, at 17 
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constitutionalism”); Rosenfeld 33, Op. Cit. note 2 (“liberal constitutionalism”); Whittington, supra note 62, at 22. 
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among lawyers in particular that constitutions must be liberal in order to be worthy of the 

name.”109 Frohnen’s argument is that many of the features normally associated with 

constitutionalism, such as rule of law, limited government and individual rights, are not 

exclusive liberal ideas.110 He persuasively points out why there has been so much 

intermingling between constitutionalism in general and liberalism: “Part of the reason for 

the prejudice against non-liberal constitutions is understandable attachment to the idea 

that liberal democracy constitutes the highest form of political and constitutional 

development.”111 And herein lies the key distinction: liberal democracy as a political theory 

which can be legitimately championed by those who adhere to its tenets, and liberal 

constitutionalism that can also be advocated as an articulation of constitutional theory. 

Both are legitimate political and constitutional proposals, but neither is inherently 

superior. The current political triumph of liberal democracy as the dominant model of 

politics around the world is neither evidence of its inherent superiority nor does it translate 

into constitutional theory as evidence of liberal constitutionalism’s monopoly or 

superiority over other constitutional regimes. In fact, as Frohnen seems to point out, liberal 

constitutionalism can be quite minimal and narrow in the context of more recent 

developments in modern constitutionalism: “Indeed, all that is liberal in ‘liberal’ 

constitutionalism is an insistence that only individual right be recognized, and that these 

rights be read as to maximize individual autonomy and equality.”112 
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 As we will see shortly when discussing the liberal vs. non-liberal debate, the point is 

not that there are, in fact, legal systems that fall just short of “full” constitutional status, 

such as illiberal systems or Tushnet’s authoritarian constitutionalism. Neither example falls 

within the constitutional pluralism I propose. What I argue is that here are full-fledged 

constitutionalist systems that are worthy of the name which are either non-liberal or post-

liberal. The issue here is not the existence of illiberal systems, but the existence of non-

liberal models that are equally as constitutionalist as their liberal counterparts. 

 We should be careful when addressing the liberalism issue as it pertains to 

constitutionalism. Some ideas of liberalism have been retained by alternative constitutional 

models, but combined with other elements; in that sense, they are post-liberal. Individual 

political rights, judicial review and the other features we discussed earlier are examples of 

this. As to other ideas, such as property rights and the free market, alternative 

constitutional models reject them; in that sense, they are non-liberal. But, as I am about to 

argue, because these latter elements are not, like the first ones, inherent to 

constitutionalism, their rejection does not make the alternative models any less 

constitutionalist than the more purist liberal versions. Put simply, constitutionalism is not 

inherently liberal. 

 I will now turn to some of those, more controversial features of liberal 

constitutionalism: property rights, free markets and capitalism. 

B. Property, Capitalism and the Free Market 
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 Does constitutionalism require the recognition of private property rights,113 free 

markets and a capitalist economic system? My short answer is no. Many say yes.114 Some 

scholars see one, some or all of these features as inherent to constitutionalism. Let’s take a 

look at some examples. 

 Among his list of the “key concepts of modern constitutionalism,” David 

Butteritchie includes “the need for market (now global market) capitalism” and “the 

acceptance of rights regimes (especially certain property ownership regimes).”115 He 

equates these features with limited government, individual liberties and representative 

democracy.116 But, there can be capitalism without constitutionalism (as many South 

American dictatorships can attest to) and also constitutionalism without capitalism. The 

same goes for private ownership of the means of production. The inherent link is missing. 

Because I propose a model of constitutionalism that has plural articulations, I need 

not prove that there is some tension between capitalism, private property and free markets, 

on the one hand, and constitutionalism on the other. I do not argue that only non-liberal 

systems are really constitutionalists. I only need establish that these features are not 

essential to the existence of constitutionalism or, at least, that it is a contested proposition 

to say so.117 Except as it pertains to individual autonomy –a subject we will address right 

after this one-, I see no logical necessity to include these elements. Capitalism is merely a 

                                                             
113 For purposes of this dissertation, I limit my analysis to private ownership over the means of production. I do not 
engage in an analysis of personal property. 
114 See, for example, Cass Sunstein On Property and Constitutionalism in CONSTITUTIONALISM, IDENTITY, DIFFERENCE AND 
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mode of production and distribution of wealth, which is premised on private ownership 

over the means of production and a market system of exchange. What does any of this have 

to do with constitutional supremacy, judicial enforcement, democratic processes and 

rejection of arbitrary government has yet to be fully explained in such a manner as to 

exclude any other type of economic organization from the constitutionalist label.118 As Hirst 

explains, “[s]ocialists have challenged the proposition [that private property is essential] 

because it appears to claim that private property, and therefore capitalism, is a necessary 

condition for political liberty.”119 

 Others, like Annen Junji and Lee H. Rousse go much further and actually argue that 

one of the standard features of modern constitutions is “the protection of private means of 

production.”120 Does this mean that in order to set up a full-fledged constitutional state 

there must be private ownership over the means of production?121 I suggest constitutional 

theory does not require this; it is an exclusive political question. 

To be sure, I’m not alone in my objections as to the proposal that there is an inherent 

link between constitutionalism and private property rights. For example, Walter Murphy 

explains that “constitutional democracy does not presuppose a capitalist economy.”122 Yet, 
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121 Henkin 49, Op. Cit. note 6 (commenting on “a clear lack of protection to the right to property” in international 
human rights models). In particular, Henkin explains that those models “modified eighteenth century liberalism by 
commitments to communitarianism.” Id. He also criticizes the international human models’ silence “on the relation 
of economic systems –of free enterprise, socialism, and the spectrum of mixed systems- to democracy and to 
individual rights.” Id 50. 
122 Murphy, supra note 4, at 134. 
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he qualifies that proposal: “What a constitutional democracy does require is the practical 

availability of strong legal protections for means through which citizens can achieve a 

significant degree of economic autonomy.”123 I will now turn to this issue of the relation 

between property and individual autonomy as a separate feature of constitutionalism. 

 I’ve found no convincing independent justification for why private ownership of the 

means of production or a free enterprise system is a requirement for constitutionalism. In 

the period before democracy and individual rights, property may have been a way for a very 

select few to limit the power of government. But the advent of democracy and individual 

rights have made property rights unnecessary in terms of achieving this constitutionalist 

end. As such, what remains is an ideological commitment to a particular economic system 

that should be eliminated as a constituent feature of constitutionalism. 

C. Autonomy, Individualism and Some Social Contract Theory 

 Here we deal with two separate issues. First, the idea of individual autonomy as a 

feature of constitutionalism. Second, the connection between individual autonomy and 

property rights, taking into consideration the previous discussion. In the end, I will offer a 

brief comment on the idea of the social contract in the context of these issues. 

 Individual liberty is not a homogeneous proposition. It can come in different shapes 

and sizes, some of which can actually be contradictory. An employer’s economic liberty can 

be a worker’s denial of material freedom. But, we can stipulate that the general idea of 
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individual freedom is both good and an essential part of modern constitutionalism.124 

Controversy ensues when an attempt is made to give detailed substantive content to that 

general idea. 

 Some aspects of individual liberty and autonomy are less controversial than others. 

Issues such as privacy, family life, physical and mental integrity, religious liberty, freedom 

of speech and association are key components of this general idea and have near universal 

acceptance.125 This is part of what Richard Kay describes as constitutionalism’s goal “to 

fence out certain subjects from potential public regulation.”126 So far so good. Up to this 

point, the notion of individual autonomy seems uncontroversial and acceptable as an 

integral component of modern constitutionalism.127 It should be part of the 

constitutionalism test in its rights component. The problem begins when attempting to go 

further. I now turn to the relation between individual liberty and property rights. 

First, I wish to address how liberal scholars link the issue of private property and 

individual liberty and autonomy. For example, Michel Rosenfeld states that “[p]roperty 

occupies a central place among the fundamental interests that should be afforded 

constitutional protection in order to secure a boundary between the individual and the 

state, and between the private and the public spheres.”128 Citing Lockean conceptions of 

property, Rosenfeld references the need for “enough private space [for the individual] to 

                                                             
124 See Michelman 82, Op. Cit. note 55; Murphy, supra note 4, at 105; Sajó, supra note 3, at 245, 251-252. 
125 See Howard 20-22, Op. Cit. note 2.  
126 Kay 19, Op. Cit. note 11. 
127 Undoubtedly, the issue of individual autonomy is a direct contribution of classic liberalism to constitutionalism: 
“Liberalism values constitutions as a means of facilitating a particular kind of personal freedom – individual 
autonomy.” Frohnen, supra note 31, at 556. Of course, that in no way bars that other systems may adopt this notion. 
128 Rosenfeld 33, Op. Cit. note 2. 
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develop and flourish.”129 Of course, he recognizes that “[c]hanges in the nature of property 

relations, and the blurring of the public/private distinction, cast significant doubt on the 

continuing viability of property rights as the primary guarantors of individual liberty.”130  

But others still cling to the importance of property as a source of separation, and 

thus freedom, between the individual and the state. As Murphy suggests, “without a widely 

ranging right to private property, [people] are likely to exist as wards of the state.”131 Henkin 

has a similar view, stating that in international human rights models, which do not protect 

private property rights or favor a particular economic system, “[t]he individual is 

guaranteed liberties, but not liberty.”132 Sunstein also echoes the link between property and 

“personal independence from the government.”133 

I see two main problems with this rationale. First, it completely ignores how many 

individuals are actually denied freedom by other private actors and entities who hold great 

economic power, precisely because of their property. What exactly is the difference between 

being a ward of the state or being subordinate to the economic power of your employer? 

That one can change employers or hypothetically become an entrepreneur seems out of 

touch with current economic realities around the world. Second, it also ignores the impact 

of democracy in the individual-state relationship. The warden-of-the-state theory seems to 

be premised on the notion that the state is an independent entity outside democratic 

control by the citizenry. But when there is a dynamic democratic process at work, the state 

                                                             
129 Id 
130 Id. 
131 Murphy, supra note 4, at 134. 
132 Henkin 49, Op. Cit. note 6. 
133 Sunstein 390, Op. Cit. note 114. 
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becomes a conduit of the people’s sovereign power. In those circumstances, state-managed 

property, benefits, entitlements or wealth is not a gift to the people but something the 

people actually gave themselves.134 When that happens, individual autonomy is actually 

enhanced through democratic action. 

As Cass Sunstein points out, property “has not always been considered a 

precondition for democracy.”135 In fact, he observes, “private property has frequently been 

thought to present an obstacle to democracy. There is indeed some tension between a 

system of property rights and a system of democracy.”136 In the end, I agree with Arthur 

Jacobson when he states that “institutions of property are not the only ones that can 

support autonomy.”137 This is primarily true as to private ownership of the means of 

production, which is separate from the concept of personal property. 

All of this is the product of a tension between the recognition of the importance of 

individual autonomy and an individualistic world-view,138 which brings us to the social 

contract theory,139 where classic constitutionalism places much importance in the tension 

between individuals and the state.140 This is the product of a “particular conception of civil 

                                                             
134 Sunstein disagrees. “A central point here is that in a state in which private property does not exist, citizens are 
dependent on the good will of government officials, almost on a daily basis.” Id 391. The issue of citizens being 
dependent on the good will of private economic forces is left unresolved. When discussing this issue, Sajó suggests 
“[p]utting aside the inequitable distribution of property.” Sajó, supra note 3, at 30. 
135 Sunstein 389, Op. Cit. note 114. 
136 Id. 
137 Arthur J. Jacobson Transitional Constitutions in CONSTITUTIONALISM, IDENTITY, DIFFERENCE AND LEGITIMACY 416, Op. Cit. 
note 2. 
138 See Rosenfeld 5, Op. Cit. note 2. 
139 See Ginsburg, supra note 24, at 14; Howard 18, Op. Cit. note 2. 
140 “Whether in the Middle Ages or the twenty-first century, the primary object of constitutionalism has been to 
protect individual freedom and limit state power through the operation of law.” Junji & Rousso, supra note 13, at 
564. 
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society; a conception which sets the individual in opposition to society in an antagonistic 

way.”141 

In Chapter 2, I will discuss the ideological underpinnings of this position and its 

counterpart in progressive and post-liberal teleological constitutions. For now, it is enough 

to express that this view is premised on an almost natural contradiction and conflict 

between the state and the individual.142 Thus, it is claimed, constitutional law is inherently 

charged with limiting government,143 which in turn is a formula for expanding, or at least 

protecting, individual freedom. This brings us to the issue of what is the ‘proper’ role for 

government and the difference between limited government and minimal government. 

D. The ‘Proper Role’ of Government 

The existence of a government with limits should not be confused, however, with 

the notion of minimal government –as in a Lockean night-watchman type state-, a concept 

which is not ideologically neutral. While the latter may be a legitimate political theory, the 

two are not synonymous. Governments that embark on a constitutionally allowed, or even 

prescribed, interventionist road are still bound by legal and political limitations, some of 

them established by constitutional design.144 The existence of limits does not equal a 

narrow role for government action or for the productive and democratic use of public 

                                                             
141 Butteritchie, Confines, supra note 20, at 7. 
142 Venter GLOBAL FEATURES OF CONSTITUTIONAL LAW 259, Op. Cit. note 11; Vernor Bognador, Introduction in CONSTITUTIONS 
IN DEMOCRATIC POLITICS 43 (Vernon Bognador, ed.) Grawer (1988). 
143 Elizabeth Pascal, Welfare Rights in State Constitutions, 39 RUTGERS L. J. 863, 865-866 (2008) (“Constitutions exist 
to restrain government action”); Zachary Elkins, Tom Ginsburg & James Melton THE ENDURANCE OF NATIONAL 
CONSTITUTIONS 38, Cambridge University Press, New York (2004). 
144 Dennis J. Galligan & Mila Versteeg Theoretical Perspectives on the Social and Political Foundations of Constitutions 
in SOCIAL AND POLITICAL FOUNDATIONS OF CONSTITUTIONS 6 (Dennis J. Galligan & Mila Versteeg, eds.) Cambridge University 
Press, New York (2013). 
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power. As Usman states as to positive rights, this sort of affirmative and expansive grant of 

power “flips the paradigm [of limited government] on its head.”145 

In other words, does constitutionalism establish the “proper ends of government”?146 

We already discussed substantive limits relating to individual autonomy, such as privacy 

and family life, which aren’t, even then, absolute. Richard Kay suggests there are “[c]ertain 

actions are beyond the proper realm of public power.”147 The issue becomes a problem when 

one ties this general notion of off-limit actions with social and economic policy. Is it proper 

or improper for government to nationalize industry, require unionization in the private 

workplace or carry out distributive policies?148 Constitutionalism does not answer these 

questions;149 politics do, which, as we will see in Chapter 2, can come in either 

constitutional or ordinary fashion. But constitutional politics are still politics and are 

separate from the inherent features of constitutionalism. Just because Locke and others 

believe that there is a “properly defined domain for state activity” does not mean their 

chosen domains are the right ones.150 

 The notion of limits on government is, in final analysis, a legal view of power: as we 

saw, avoiding the arbitrary use of power.151 Yet, sometimes it seems like there is a fine line 

                                                             
145 Jeffrey Omar Usman, Good Enough for Government Work: the Interpretation of Positive Constitutional Rights in 
State Constitutions, 73 ALA. L. REV. 1459, 1521 (2010). 
146 Kay 17, Op. Cit. note 11. 
147 Id. See also Sajó, supra note 3, at 12. 
148 See Butteritchie, Confines, supra note 20, at 7-8 (in reference to the tension between private ownership and state 
intervention). 
149 According to Stephen Macedo, neither does the rule of law: “I will not follow those who would build into the rule 
of law not only the formal criteria and constitutional mechanisms referred to above, but also a commitment to the 
minimal state.” Stephen Macedo The Rule of Law, Justice, and the Politics of Moderation in THE RULE OF LAW 149, Op. 
Cit. note 58. 
150 Kay 18, Op. Cit. note 11. 
151 Venter GLOBAL FEATURES 34, Op. Cit. note 11. 
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between the notion of a government with limits as to the exercise of its powers and 

minimalist government; a line which some scholars seem to blur.152 They shouldn’t. Some 

constitutions do not concern themselves exclusively with limiting the powers of 

government. They also limit the power of private forces, particularly powerful economic 

interests. The notion of limits on power is not exclusive to government nor is it confined 

to the public realm. As we will see in Chapter 2, post-liberal teleological constitutions are 

very aware of this phenomenon, which is why they also address the exercise of private 

power and place limits on it as well. 

We must not fall into the trap of affirming that only liberal constitutionalism limits 

the use of government power; it is a general trait of constitutionalism in general, including 

post-liberal ones. The crucial distinction is that these latter types re-define the conception 

of limits on government power by distinguishing it from the legitimate use of public power 

in an interventionist manner and also by differentiating it from the concept of minimalist 

government. In other words, while minimal government may be a consequence or even a 

political goal of liberal democratic constitutionalism, the existence of limits on the use of 

power is not exclusive to it and it is wholly compatible with constitutionally backed 

interventionism.  

As a result, a more universal approach to the notion of limits on government can be 

adopted, sharing with the other constitutional types the previously thought to be exclusive 

nature of liberal democracies. The remaining concept –that is, minimal government- is 

                                                             
152 “Indeed, ‘constitutional government’ is commonly taken to mean limited government.” Hardin 66, Op. Cit. note 
42; Bognador 3, Op. Cit. note 142. 
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therefore more adequately placed within the liberal democratic tradition as a political 

objective, separated from the constitutionalist goal of government bound by limits. In that 

sense, one of the main consequences of recognizing the existence of multiple types of 

constitutional systems is to challenge the view that some concepts are both inherent and 

exclusive to a particular constitutional model. They are not. On the contrary, they are 

inherent to constitutionalism which, because of its inner pluralism, can be articulated in 

several, different constitutional types. 

E. Separation of Powers 

 It would seem odd that I include the concept of the separation of powers as a 

‘contested’ feature of constitutionalism. My objection is not to the notion in general, but 

to a particular articulation of this concept. As with the rule of law, there is a difference 

between a separation of powers and the separation of powers. 

 Before we get into deeper waters like checks and balances and republican structure, 

we must first address the general idea of the separation of powers, which, I acknowledge, 

is a core feature of modern constitutionalism.153 That is, the notion that constitutional 

systems must adequately identify the powers of the particular institutions of government 

and avoid unlimited concentration of power. In this area, constitutional silence is 

dangerous.154 

                                                             
153 See Albert, supra note 4, at 390; Butteritchie, Confines, supra note 20, at 13; Cepl, supra note 22, at 72; Lane 2, 
Op. Cit. note 15; Ludwikwoski, supra note 2, at 2; Milewicz, supra note 19, at 426. 
154 It should be noted that there seems to be some tension between the notion of constitutionalism and pure 
parliamentary supremacy. For reasons of space, I won’t address that issue directly. Still, it seems odd that there is a 
lack of criticism by western scholars as to the potential threat of full parliamentary sovereignty. 



44 
 

 The most relevant factor for this dissertation related to separation of powers is the 

changing nature of the judicial role, particularly in post-liberal systems with teleological 

constitutions. I will dive with full force into the issue of the judicial role in particular in 

Chapter 4. Also, in Chapter 2, I discuss the differences between ordinary and constitutional 

politics and how that impacts the relationship between the legislative and judicial 

branches. For now, a few thoughts. 

 As it relates to this chapter, I believe that the issue of the separation of powers must 

be articulated at a very general degree, so as to allow for variety of institutional designs, 

from tri-partite republican structures to parliamentary systems, as well as any other 

alternative models.155 Precisely because of this need for a very general articulation of the 

concept of separation of powers,156 I think that its mention as a core feature of 

constitutionalism adds little, except as to the previously articulated point about settled 

institutional division of power.157 Yet, how that power is divided specifically is more a matter 

of design than something to be pre-defined. Power should be limited and fixed. How that’s 

done is a very different issue. 

 

V. Towards a Broader Constitutionalism 
 

A. It’s Not All About Government: Towards a Broader Notion of Power 

                                                             
155 “[C]hecks and balances long predate liberal notions of government.” Frohnen, supra note 31, at 544. 
156  For example, Lane states that the separation of powers is he “first chief task of constitutionalism.” Lane 52, Op. 
Cit. note 15. But the more specific the definition of separation of powers, the more problematic it becomes, because 
it risks excluding institutional designs that would, ordinarily, be considered consistent with constitutionalism. Again, 
the issue of parliamentary sovereignty creeps back in. 
157 See also Hirst 36, Op. Cit. note 119. 
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 As we saw when discussing the distinction between limited government and 

minimal government, many scholars seem to associate the concept of power exclusively 

with government, to the exclusion of other forms of equally potential abusive power.  This 

can be traced back to the historical origins of classic originalism where government power 

was the main threat to liberty. Since constitutionalism was about constraining government, 

a constitution is seen as the creator of government, as well as the vehicle by which the 

power it is given is organized, channeled and, especially, limited.158 This view signals a liberal 

democratic or classic view of constitutionalism,159 which takes us back to the social contract 

rationale and the antagonistic relation between the individual and the state.160 

 Now I wish to propose a broader articulation of the type of power that 

constitutionalism should, or at least can, impose limits upon. As we saw, most of the 

surveyed scholarship equates power and its limits with government.161 For his part, Paul 

Scott states that “[c]onstitutionalism is a concept pertaining to power.”162 But power is in 

no way limited to government. It is true that a constitution, as the generator of government, 

must address the issue of the limits of the government it has created. If it fails to do so, 

                                                             
158 Galligan & Versteeg 6, Op. Cit. note 144. (“[A constitution] establishes a system of government, defines the power 
and functions of its institutions, provides substantive limits on its operations, and regulates relations between 
institutions and the people.”); Francois Venter, GLOBAL FEATURES OF CONSTITUTIONAL LAW 23, West Legal Publications, 
Nijmegen (2010). 
159 Vernon Bogdanor Introduction in Constitutions in Democratic Politics 4 (Vernong Bogdanor, ed.), Gower, U.K. 
(1988); Venter CONSTITUTIONAL COMPARISON 50, Capetown (2002); Lerner 209, Op. Cit. note 42. 
160 Galligan & Versteeg 23, Op. Cit. note 144. 
161 Alexander 1, Op. Cit. note 11; Kay 17, Op. Cit. note 11 (“an attempt to keep a government in order”); Arts & 
Handmaker 49-50, Op. Cit. note 5 (describing constitutionalism as a “set of rules or norms creating, structuring and 
defining the limits of, government power or authority”); Arato 167-168, Op. Cit. note 34. 
162 Scott, supra note 7, at 2160. See also Sajó, supra note 3, at 9 (“Constitutionalism is the restriction of state power 
in the preservation of public peace”). The thing is that modern historical events have shown that there are other 
threats to public peace that may require constitutional attention. 
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government is free of limits, which would run counter to the goals of constitutionalism. As 

such, “[c]onstitutions are about power.”163 At the very minimum, constitutionalism requires 

that those instruments adequately limit government power. But in modern societies where 

dominant non-state entities wield enormous power, constitutionalism can’t simply turn a 

blind eye. As we will see in Chapter 2, the emergence of horizontal rights and other policy 

provisions included in modern constituti0ns address this reality. 

 András Sajó suggests that “[c]itizens are threatened not only by the…almightiness of 

government but by the tyranny of the majority or by small groups that refuse to recognize 

the rights of others.”164 But those small groups don’t always act through the institutions of 

the state. Constitutions can also protect individuals and the people at large from these 

powerful private forces.165 

 The point here is not to argue that a constitution that only addresses limits on 

government power is not constitutionalist. My argument is that developments in modern 

constitutionalism have accounted for the need to also limit other kinds of power. As a result, 

constitutional theory and scholarship should account for this phenomenon in their 

treatment of constitutionalism and adopt a wider view of power and the necessary limits 

that constitutionalism should place on it. At the very least, this is a legitimate additional 

feature that, in fact, many post-liberal teleological constitutional systems have adopted. 

                                                             
163 Sajó, supra note 3, at 2. Later on, Sajó qualifies those remarks by stating that “[c]onstitutions are about the 
restriction of government power”) Id 49. 
164 Id, at 29. 
165 See Id, at 32 (“When reading modern constitutions, one has the sense that they are not about the basic principles 
of governing and the institutional limits of power. There is perhaps more concern about organizing and guaranteeing 
the basic institutions of the social structure”).  
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B. Liberal and (or versus) Non-Liberal Constitutionalism 

 Previously, I explained my rejection of the notion that liberalism is an inherent part 

of constitutionalism. While it may be difficult to adopt liberalism without accepting 

constitutionalism, the inverse is not necessarily true. This is part of my view on the inner 

pluralism that characterizes modern constitutional theory. This means that there are non-

liberal forms of constitutionalism. This dissertation will focus mostly on post-liberal 

constitutions that have found a home in the teleological constitutional type that I will 

develop in Chapter 2. Post-liberal constitutionalism transcends the basic pillars of classic 

constitutionalism while preserving some of its elements. For example, post-liberal systems 

recognize individual political rights, set procedural and substantive limits on the state, and 

reject arbitrary government, among others. In other words, they adopt the core features of 

constitutionalism that I’ve outline in this chapter. But, they have gone far beyond those 

minimum elements, either by adding some other features or by jettisoning the political, 

social and economic components of liberalism, which was previously inherently associated 

with classical constitutionalism, but are no longer so. Economic policy, redistribution, 

communitarian approaches to social organization, among others, are examples of this 

transcendence.166 

 As such, I think it is difficult to deny the existence of pluralism within constitutional 

theory. But some still believe that liberal constitutionalism is the optimal model within that 

                                                             
166 Professor Louis Michael Siedman appears to make a distinction between being a leftist in contrast to a 
constitutionalist. Louis Michael Siedman, Can Constitutionalism be Leftist?, 26 QUINNIPIAC L. REV. 557 (2008). While 
this may be true as to the U.S. experience, where the constitutional design is hardly progressive in nature, it is not 
true as a matter of general constitutional theory. 
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plural family. That’s why some scholars make the distinction, not between liberal versus 

non-liberal or post-liberal approaches,167 but between liberal and “illiberal” systems.168 Of 

course, illiberal is hardly a complimentary characterization. On the contrary, it is evidently 

pejorative. 

I find that dichotomy superficial and inadequate. Bruce P. Frohnen states that not 

all constitutions are liberal,169 which is true. But it does not follow that all constitutions 

that are not liberal are, therefore, illiberal.170 For example, Amichai Magen characterizes 

non-liberal societies as “defective democracies,” “illiberal,” “clientelist,” and so on.171 Why 

is that so? I agree that illiberal systems are defective, but I reject the notion that all non-

liberal systems are, in fact, illiberal. Illiberal and non-liberal are not synonymous. 

Characterizing illiberal as non-liberal is problematic, as it can create the illusion that all 

non-liberal models share similar traits with illiberal systems .172 

As Frohnen explains, “[p]art of the reason for the prejudice against non-liberal 

constitutions is understandable attachment to the idea that liberal democracy constitutes 

the highest form of political and constitutional development.”173 That ‘understandable 

                                                             
167 See Magen, supra note 48, at 55, in reference to the applicability of the rule of law to wither liberal or non-liberal 
systems. But even then, Magan seems to make a value judgment between them: “for minimalist illiberal democracies 
to mature into effective, liberal ones.” Id, at 59. First, are these the only two options? Second, why are liberal 
democracies automatically positioned at the opposite (presumably preferable) end of the spectrum? See also Miguel 
Schor, Constitutionalism Through the Looking Glass of Latin America, 41 TEX. INT’L L. J. 1, 4 (2006) (“At one end of the 
spectrum are consolidated or liberal democracies…”); Venter GLOBAL FEATURES OF CONSTITUTIONAL LAW 13, Op. Cit. note 
11 (“In the second half of the 20th century the nature and functions of the modern state, ideally conceived of as the 
liberal democratic constitutional state, were clear”). 
168 See, for example, Butteritchie, Confines, supra note 20, at 6. 
169 Frohnen, supra note 31, at 529. 
170 Id, at 533 (referencing the alleged common wisdom that “constitutions cane only be valid…if they are liberal”).  
171 Magen, supra note 48, at 97- 
172 See Tushnet, supra note 52, at 391. 
173 Frohnen, supra note 31, at 534. 
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attachment’ is very particular to the United States and other nations of the liberal, western 

tradition; but it is not a world-wide phenomenon. Furthermore, the notion that liberal 

democracy constitutes the highest form of political and constitutional development is a 

contestable political proposal, not an inherent truth of constitutional theory.174 

In summary, I believe the liberal-illiberal dichotomy is misleading and unhelpful. As 

it relates to core constitutionalism, liberalism is irrelevant. A system is constitutionalist or 

not depending on whether it satisfies the core features of that concept. Authoritarian or 

illiberal systems will normally fail the constitutionalism test. Most, but not all, liberal 

systems may pass that test. But, because of the pluralism within constitutional theory and 

the availability of different constitutional models that satisfy the core elements of 

constitutionalism, some non-liberal or post-liberal systems can also pass the 

constitutionalist test; some with even higher flying colors than classic liberal models.   

C. Post-Liberal Constitutionalism 

 I am not the first person to reference the existence of variety or pluralism within 

constitutionalism.175 This is related to 0ne of the very first issues discussed in this chapter: 

the elusive definition of constitutionalism.176 As Frishman and Muller explain, 

“constitutionalism may have different meanings and functions depending on the relevant 

                                                             
174 See Junji & Rousso, supra note 13, at 565 (stating their skepticism that constitutionalism can be successfully 
adopted in non-Western nations). 
175 See, for example, Friedman & Delker, supra note 66, at 1038; Hirst 5-6, Op. Cit. note 119; Scott, supra note 7, at 
2158; Stone Sweet, supra note 2, at 626 
176 See Albert, supra note 4, at 378 (“no shortage of conflicting theories about what constitutionalism is and what is 
demands”). 
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context and perspective.”177 For their part, Arts and Handmaker recognize that recent 

developments in constitutionalism “reflect a more pluralistic spectrum of legal cultures 

than is the case in many established legal systems.”178 

 But, as David Law and Mila Versteeg explain, “[i]t is unfortunate, but also 

unsurprising, that empirical questions about the content and evolution of the world’s 

constitutions have rarely been addressed by legal scholars.”179 As such, the minimally 

acknowledged multiplicity and pluralism goes unnoticed. I hope to have aided in correcting 

that situation. 

 In Chapter 2 I will address in greater detail the articulation of the pluralism within 

constitutional theory as it pertains to different constitutional types. In particular, I will 

focus on what I’ve characterized as teleological constitutions.180 There I will discuss issues 

related to social rights, substantive policy provisions, and other goal-oriented features of 

this type of constitutional model. 

Many, although not all, of these teleological constitutions can be identified as post-

liberal. What does this mean? As I stated earlier, these constitutions comply with the core 

features of constitutionalism. As such, they share with their liberal counterparts a common 

floor of limited exercise of power, individual rights and a rejection of arbitrary government. 

But, unlike their liberal counterparts, they address other issues –like economic policy, 

                                                             
177 Frishman & Muller 2, Op. Cit. note 4. 
178 Arts & Handmaker 50, Op. Cit. note 5 See also Ginsburg, supra note 24, at 11. 
179 Law & Versteeg, Global Constitutionalism, supra note 12, at 1168. 
180 See Sunstein 386, Op. Cit. note 114 (stating that “the central provisions of these constitutions set out very general 
social aspirations or commitments”). See also Sajó, supra note 3, at 1; Tamanaha 43, Op. Cit. note 108; Law & 
Versteeg, Global Constitutionalism, supra, note 12. 
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social organization and material re-distribution- and they reject some of the political 

underpinnings of classic liberalism, such as individualism and the sanctity of private 

ownership of the means of production.181 That is, they reject the “still lively anti-

redistributive dimensions of liberal constitutionalism.”182 Although these constitutions 

favor an interventionist state and redistributive policies, they still observe the core 

elements of constitutionalism: “Constitutional obstacles to state flexibility may be valuable 

even in a state premised on the achievement of collective objectives.”183 Latin America has 

been host to many of these constitutional types.184 I propose that there is a post-liberal 

articulation of constitutionalism that satisfies its main tenets.  

Paul Hirst states that “[s]ocialism is always challenged in the West by its caricature 

in the Eastern bloc.”185 As relevant to the constitutionalism issue, we should not judge all 

post-liberal or non-liberal systems by this experience, which ended up being authoritarian 

in practice. Hirst explains why many non-liberals are skeptical of the constitutionalist label: 

“Socialists have challenged the proposition because it appears to claim that private 

property, and therefore capitalism, is a necessary condition for political liberty.”186 But once 

                                                             
181 See Michelman 76, Op. Cit. note 55. 
182 Forbath & Sager, supra note 62 at 1661. 
183 Kay 25, Op. Cit. note 11. Undoubtedly, there have been experiences in the past of non-liberal systems that, in 
reality, failed the constitutionalist test. See Rosenfeld 3, Op. Cit. note 2. But that was neither inherent to those 
systems nor inherent to ever other non-liberal experiment that may attempted in the future. 
184 Mauricio García-Villegas, Law as Hope: Constitution and Social Change in Latin America, 20 WIS. INT’L L. J. 353 
(2002). 
185 Hirst 4, Op. Cit. note 119. 
186 Id 7-8. 
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we are able to shake off these policy elements of liberalism from constitutionalism, then 

the objection can be rescinded and a rapprochement can begin.187 

  

VI. Legality and The Rule of Law 
 

When surveying the scholarship regarding constitutionalism, two other concepts 

are constantly mentioned: legality and the rule of law. It would seem that they are 

connected in ascendant order.188 At the lower end of the scale is legality or rule by law.189 

In turn, legality is a precondition for the rule of law. Finally, the rule of law constitutes the 

floor on which constitutionalism is built.190 This relationship is by no means a simple one 

because of the difficulty of both ascertaining each concept’s precise meaning and, in turn, 

understanding their dynamic interaction. 

Without legality there is little room for constitutionalism. But, as Tom Ginsburg 

points out, “[i]t is also important to distinguish constitutionalism from the requirement of 

legality.”191 While, as we saw, constitutionalism includes some type of substantive limits on 

government action, legality is mostly a procedural limitation on the sovereign. At its core, 

legality just means that government is bound by law, which ever its content may be.192 It is 

the most rudimentary protection against purely arbitrary rule. 

                                                             
187 Hirst suggests that the key lies in affording institutions in these systems with effective autonomy to operate. Id 
4. 
188 See Howard 4, Op. Cit. note 2. 
189 See Richard Flathman Liberalism and the Suspect Enterprise of Political Institutionalization: The Case of the Rule 
of Law in THE RULE OF LAW 303, Op. Cit. note 59. 
190 Tushnet, supra note 52, at 416. 
191 Ginsburg, supra note 24, at 17. 
192 Magen, supra note 48, at 57; Tamanaha 91, Op. Cit. note 108. 
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In between legality and constitutionalism stands the rule of law.193 While legality is 

necessary to establish both, it is not sufficient to achieve either.194 As Paul Scott explains, 

“legality stands at the core of the rule of law ideal and represents the dearest link between 

that ideal and the larger constitutionalist project.”195 

Because of its basic content, defining legality would seem simple enough: 

government must act through formal laws and be bound by them. But, when diving into 

the rule of law, the waters start to get murkier, just as we saw when defining 

constitutionalism. While the rule of law is, as a historic fact, the product of the common 

law, with all the ideological baggage that entails, the idea of a rule of law is not exclusive to 

the common law tradition or even to the liberalism. Some scholars seem to resist the idea 

that there is a non-liberal version of the rule of law,196 or, if it exists, they seem to feel it is 

an impure or second-best version.197 Comparing this matter to when we addressed the issue 

of constitutionalism in general, it’s déjà vu all over again. 

                                                             
193 See Smith, supra note 24, at 35. 
194 “[L]egality and judicial independence are not enough to secure rule of law in the broad sense of the term.” Lane 
94, Op. Cit. note 15. 
195 Scott, supra note 7, at 2166; Sajó, supra note 3, at 205 (“[N]o constitutional system can exist without the rule of 
law”). 
196 “[T]he rule of law is inextricably intertwined with the common law.” Michel Rosenfeld, Constitutional Adjudication 
in Europe and the United States, Paradoxes and Contrast, 2 INT’L J. CONST. LAW 1, 18 (2004). 
197 Peerenboom discusses the development of constitutional law in the People’s Republic of China. When referencing 
the Chinese attempt to enhance their constitutional design by adopting a form of rule of law, the author offers the 
caveat: “albeit a socialist variant of the rule of law.” (Emphasis added) Randall Peerenboom, Social Foundations of 
China’s Living Constitution in COMPARATIVE CONSTITUTIONAL DESIGN 147 (Tom Ginsburg, ed.), Cambridge University 
Press, New York (2002). Yet, he does not explain why there is an inherent tension between socialism and the rule of 
law or why the socialist variant must be characterized as somehow less pure. See also Magen, supra note 48, at 62 
(“Though the two concepts are not synonymous, the affinity between a substantive conception of the rule of law 
and liberal democracy is clearly profound and multi-dimensional”). 
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So, what do we mean by the rule of law? Pilling on the déjà vu feeling, many scholars 

also make reference to the elusive nature of the rule of law as to its definition. As Erwin 

Chemerinsky explains, “[f]ew concepts in law are more basic than the rule of law, few more 

frequently invoked, and yet few are more imprecisely defined.”198 The same thing was said 

about constitutionalism. 

Among the commonly accepted features of the rule of law are prospectivity, 

openness or publicity, clarity, stability, regularity, procedural fairness and generality.199 

Others add the need for an independent judiciary and the observance of the principles of 

natural justice, which ever they may be.200 Of course, the precise content of each of these 

features is also a contested issue.201 

As with constitutionalism, it appears that the main goal of the rule of law is to 

prevent arbitrary government. As Stephen Macedo explains, “[m]ore than anything else, 

                                                             
198 Erwin Chemerinsky, Toward a Practical Definition of the Rule of Law, 46 NO. 4 JUDGES’ J. 4 (2007). Chemerinsky 
even stats that many previous attempt to define the term proves “how abstract and largely unhelpful most have 
been.” Id, at 4-5. See also Richard H. Fallon, Jr., ‘The Rule of Law’ as a Concept in Constitutional Discourse, 97 COLUM. 
L. REV. 1 (1997) (“[T]he precise meaning of the Rule of Law is perhaps less clear than ever before”); Magen, supra 
note 48, at 55 (stating that, like democracy, the rule of law “is today universally advocated and, just as importantly, 
rarely seriously rejected…[yet] the term is afflicted by an extraordinary divergence of understandings”); Lawrence B. 
Solum Equity and the Rule of Law in THE RULE OF LAW 124, Op. Cit. note 58 (“[T]here are different conceptions” of [the 
rule of law]…[there] “may not be a single concept at all”); Tamanaha, supra note __, at 3 (“[T]he rule of law is an 
exceedingly elusive notion”). 
199 Kay 22, Op. Cit. note 11; Fallon, supra note 198, at 8. Solum 122, Op. Cit. note 198; Macedo 149, Op. Cit. note 
149; Steven J. Burton Particularism, Discretion, and the Rule of Law in THE RULE OF LAW 180, Op. Cit. note 58; Gaus 
329, Op. Cit. note 58. 
200 Chemerinsky, supra note 198, at 5, in reference to Raz’s definition. 
201 Id, at 6-8. For example, Chemerinsky references how some civil laws can be retroactive, among other nuances 
and exceptions as to each of these features. For his part, Jan-Erik Lane proposes that there are two main articulations 
of the rule of law: (1) a narrow one which is limited to legality and judicial independence; and (2) a broader one that 
includes the separation of powers, accountability and representation. Lane 2, Op. Cit. note 11. This is an example of 
the elusive, overlapping and contested nature of the definition of the rule of law. 
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the rule of law stands against arbitrariness and caprice.”202 In other words, government 

action must have justification.203 In that sense, it serves as an enhancement over the 

concept of legality and also serves as a procedural tool for the achievement of the goals of 

constitutionalism.204 In the end, the rule of law is, like legality, a procedural safeguard.205 

And, as with constitutionalism, it was born before the advent of democracy,206 and is 

concerned with placing limits on power.207 

One problem with the positions taken by some western constitutional scholars is 

that they take as an absolute given the necessary link between the rule of law and liberalism 

without really explaining the apparent exclusivity, aside from the historical connection.208 

It is one thing to characterize liberalism or liberal democracy as inherently including the 

rule of law. It is quite another to state the opposite: that in order to have the rule of law 

one must adopt a liberal democratic approach.209 This is a variant of the view that liberal 

                                                             
202 Macedo 148-149, Op. Cit. note 149. See also Shapiro 1, Op. Cit. note 58; Flathman 303-4, Op. Cit. note 189; Gaus 
328, Op. Cit. note 58; Sajó, supra note 3, at 206. 
203 “Rule of Law means exercise of publicly justifiable power.” Michael P. Zuckert Hobbes, Locke, and the Problem of 
the Rule of Law in THE RULE OF LAW 64, Op. Cit. note 58. 
204 “The theory of constitutionalism has constituted the bedrock of rule of law ideas.” Lane 131, Op. Cit. note 15. 
205 “The rule of law reflects a common idea in the various concepts of constitutionalism, and means that the state’s 
bodies act according to the prescriptions of law, and law is structured according to principles restricting 
arbitrariness.” Milewicz, supra note 19, at 418. 
206 Lane 2, Op. Cit. note 15. (“These rule of law notions emerged long before democracy was introduced in many 
countries”). In fact, Ian Shapiro suggests that there is some tension between the ideals of democracy and the rule of 
law. Shapiro 2, Op. Cit. note 58. Previously, we saw a similar tension between constitutionalism and democracy. But, 
that does not deny that democracy and the rule of law “are connected.” Jean Hampton Democracy and the Rule of 
Law in THE RULE OF LAW 13, Op. Cit. note 58. 
207 Shapiro 1, Op. Cit. note 58. 
208 See Milewicz, supra note 19, at 418; Solum 120, Op. Cit. note 198 (“One important ideal of Western legal systems 
is captured by the phrase ‘the rule of law’”). 
209 For his part, Mauricio García-Villegas expresses doubts about the compatibility between the rule of law and non-
liberal constitutional types, as in the case of teleological constitutions. García-Villegas, supra note 184, at 362 (“[T]his 
type of constitution can lead to a devaluation of the rule of law”). 
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democracy is an inherent component of constitutionalism.210 While one may state that 

liberal democracy results in constitutionalist conduct, the opposite is not necessarily true.211 

In that sense, I agree with Brian Tamanaha when he states that “the rule of law ideal initially 

developed in non-liberal societies,”212 to which I add that modern, non-liberal societies have 

also adopted, and built upon, rule of law ideals. 

This false dichotomy has created the conditions for comparative legal scholars, 

particularly of constitutional law, to only look to a few, discrete countries that are all of the 

liberal democratic tradition or are associated with the traditional, common law view of the 

rule of law when engaging in comparative studies.213 This has narrowed the potential of 

comparative constitutional law and constitutional theory in general. 

                                                             
210 Bognador 3, Op. Cit. note 142 (“There is a conceptual connection…between modern constitutionalism and the 
idea of a liberal democracy.”); Venter, GLOBAL FEATURES OF CONSTITUTIONAL LAW 183, Op. Cit. note 11 (“[M]any countries 
that are not considered to be constitutional states due to their express socialist or religious character.”) Venter does 
not explain why a socialist constitution is inherently incompatible with being a constitutional state. There seems to 
be much ideological antagonism with left-wing constitutionalism without an adequate explanation as to its alleged 
constitutional sins). See Allan R. Brewer-Carías, CONSTITUTIONAL COURTS AS POSITIVE LEGISLATORS: A COMPARATIVE LAW 
STUDY, Cambrdge University Press, New York (2011). 
211 Frohnen, supra note 31, at 536 (“Liberalism is not unique in valuing the rule of law, though it values it quite 
highly”). See also Magen, supra note 48, at 55; Macedo 149, Op. Cit. note 149 (“I will not follow those who would 
build into the rule of law not only the formal criteria and constitutional mechanisms referred to above, but also a 
commitment to the minimal state”); Tamanaha, supra note 108, at 4-5 (“Theorists often tie liberalism, unrestricted 
capitalism, and the rule of law into an all or nothing package”). 
212 Tamanaha, supra note 108, at 5. The author further states that “[w]hile the political right laments the 
degeneration of the rule of law in the West, radical left theorists encourage its decline.” Id, at 73. Of course, there is 
a difference between encouraging the decline of a particular version of the rule of law, as with the all or nothing 
package, and the decline of the rule of law in general. As Tamahana recognizes, the radical left’s opposition “builds 
upon the communitarian reaction to liberalism and upon the negative implication of the rule of law in liberal 
systems…It is liberalism and capitalism that the radical left must resent.” Id. I agree. 
213 See Sujit Choudhry, Living Originalism in India? ‘Our Law’ and Comparative Constitutional Law, 25 YALE J. L. & 
HUMAN. 1, 3 (2013) (characterizing India as the “world’s other great common law, federal, post-colonial liberal 
democracy.”); Mary Ann Glandon, Rights in the Twientieth-Century, 59 U. CHI. L. REV. 519, fn. 1 (1992) (Glandon 
characterizes liberal democratic countries as “nations whose experiences are most similar to our own: countries at 
levels of social and economic development comparable to ours; and countries where welfare rights co-exist with a 
strong commitment to individual liberty and the rule of law.”); Jackson 9, Op. Cit. note 42; Harding, supra note 42, 
at 411. 
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I embrace a more inclusive and broader view of the rule of law and its relation with 

constitutionalism. Bruce Frohnen suggests that “liberalism comes to be, for many, the 

ideology which is devoted to the rule of law.”214 Yet, he adds, “this is not an argument for 

any particularly liberal rule of law. Rather, it is an argument for the inherent connection 

between constitutionalism more generally and the rule of law.”215 In the end, “the liberal 

rule of law is of a particular type.”216 In other words, there are other types out there.217 

One alternative is to stop attaching “the” to the term because, as with constitutional 

models, there is more than one legitimate version of it in existence. Whether it is the French 

état de droit or the Spanish estado de derecho, or even a socialist articulation,218 there is 

more than one version of the important ideal behind each of these terms and the very 

notion of rule of law: rejection of arbitrary, ad-hoc government.219 By doing so, we shed off 

antiquated notions which tend to de-politicize law and miss the legitimate, and even 

productive, connection between politics and law. When it comes to constitutional law, the 

key is to accept its political nature and still believe in its ability to produce legitimate 

governance centered around law. The same thing goes with the issue of judicial 

enforcement of different types of constitutional models. While more legalistic 

constitutions require more legalistic judicial implementation, more political constitutions 

                                                             
214 Frohnen, supra note 31, at 536. 
215 Id. 
216 Id, at 537. 
217 See Solum 121, Op. Cit. note 198 (“even Marxist critics may acknowledge that observance of the ideal can curb 
abuses by the ruling class”). 
218 See, in general, Kay 20, Op. Cit. note 11. 
219 Venter, CONSTITUTIONAL COMPARISON 20, Op. Cit. note 11; Lawrence B. Solum, We are all Originalists now in Robert 
W. Bennett & Lawrence B. Solum, CONSTITUTIONAL ORIGINALISM 39, Cornell University Press (2011). 
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require courts to recognize their political nature. This is wholly compatible with 

maintaining a rule of law.220 

 

VII. Moving Forward 
 

 The problem with some of the scholarly approaches the purpose of constitutions is 

that they ignore a basic fact: by definition, the answer depends on the type of constitution 

we are using as a starting point. As Schwartz points out, when analyzing constitutional 

systems “it is useful to consider the nature of [the] constitution.”221 In turn, these alternative 

constitutional types have very different approaches to text, structure, content, purpose and 

operation. It is because there are different answers to what a constitution is and what it is 

supposed to do that there are different types of constitutions. Each society must find for 

itself which models is best suited for its social needs. 

 Some scholars have recognized this dynamic feature of constitutions and the 

multiplicity of purposes they can serve.222 Slowly, but surely, modern constitutionalism has 

evolved in a direction of a wider view of constitutional function and purpose and, hence, 

constitutionalism itself.223 But the problem still remains that one ideal type is seen as 

superior to the rest. In particular, the liberal democratic model of the framework type. In 

that sense, while many recognize the multiplicity of constitutional types, they resist giving 

                                                             
220 Rosenfeld, supra note 2, at 9 (“The more constitutional adjudication is political, the more it would seem to be in 
tension with the rule of law.”) My agreement with this statement is limited to the notion of impartial adjudication, 
which is different from a proper judicial application of the legitimate political content of a constitution. 
221 (Emphasis added) Herman Schwartz, Do Economic and Social Rights Belong in a Constitution?, 10 AM. U. J. INT’L L. 
& POL’Y 1233, 1242 (1995). 
222 Peerenboom 139, Op. Cit. note 197. 
223 Galligan & Versteeg 4, Op. Cit. note 144. 
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them equal status.224 They do so at their own peril and, most importantly, at the peril of 

negating the democratic thrust of many of the non-framework models and their promising 

potential.  

Modern constitutionalism should keep up with the times. We are constantly 

witnessing new waves of constitutional creation that are both influenced by generalized 

notions of constitutionalism and that themselves influence the constant development of 

constitutional theory. While the constitution-making wave of the 1990’s was characterized 

by transitions to liberal democratic models, such as in the case of Eastern Europe, more 

recent trends reveal a shift to the teleological and substantive approach. Post-liberal 

constitutionalism is alive and well. The challenge for modern constitutional theory is to 

divorce itself from the dominant model as the ideal measurement or, even worse, as the 

only real model.  

 As to the question posed at the beginning of this section –what is a constitution for- 

the teleological or substantive approach takes us on a different path, where “[t]he whole 

point of a constitution is to organize politics and society in particular ways.”225 That is, an 

approach to constitutional law where the constitution not only organizes government, but 

society as a whole. It is a brave new world and it is the next step in democratic self-

                                                             
224 See CONSEQUENTIALIST COURTS: JUDICIAL ROLES IN GLOBAL PERSPECTIVE 22 (Diana Kapiszewski, Gordon Silvestein & Robert 
A. Kagan, eds.) Cambridge University Press (stating that the choice is between being “an illiberal or fully consolidated 
democracy.” This dichotomy seems to suggest that only liberal democracies can be labeled as fully consolidated 
democracies.) 
225 Russel Hardin, Why a Constitution? in SOCIAL AND POLITICAL FOUNDATIONS OF CONSTITUTIONS 52, Galligan & Versteeg, 
Op. Cit. note 144. 
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government which should not be ignored or dismissed by scholars. In the following 

chapter, we address how this constitutionalist pluralism is realized in constitutional types. 

 In summary, constitutionalism is plural and dynamic. It has a core that all systems 

must adhere to, but also a plethora of elements –some even contradictory among 

themselves- that can be added to the core, as long as these additions are compatible with 

it. Some systems fail to live up to the core requirements of constitutionalism, as in the case 

of so-called illiberal and authoritarian regimes. As to the systems that do meet these 

requirements, they come in different shapes and sizes, from classic liberal regimes to 

redistributive post-liberal societies. As long as all of these approaches meet the core 

requirements of rejection of arbitrary government, legality, rule of law –in its pluralistic 

definition-, constitutional supremacy, judicial enforcement –of some kind-, and the other 

ones discussed in this chapter, they are all equally constitutionalist. Whatever they add on 

top of that, as long as it is compatible with the core, is up to them. 
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CHAPTER 2  

A PLURALISTIC TYPOLOGY OF CONSTITUTIONAL MODELS 

 

I. Introduction 

From the discussion in the previous chapter, we start out with an obvious fact: not 

all constitutions are the same. Almost by definition, each constitution –particularly those 

that are written down- is different from the other: styles, choice of words, content, internal 

structure, organization, and so on. Even constitutional-making processes that borrow 

heavily from another tend to part ways at some point. Sometimes the devil is in the details. 

But sometimes, our attention to detail may lead us to miss the bigger picture: that there is 

more than one type of constitution out there. And, more importantly, that different 

constitutional types have equal claim to legitimacy, as long as they all meet the core 

requirements of the constitutionalism test set out in Chapter 1. In other words, there is no 

one ideal constitutional model to emulate; there are several. This corresponds with the 

pluralism within constitutional theory we discussed in Chapter 1 and the fact that there are 

different add-ons that make each constitution different from the rest, while sharing the 

same common core. 

 This multiplicity of legitimate constitutional types requires us to step back and 

recognize the inherent pluralism within constitutional theory, which leads to the 

articulation of different constitutional models. This pluralism is the product of different 

historical moments and ideological movements that are created by a variety of social and 

political forces. While the idea of suggesting the existence of different types of equally 
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legitimate constitutional models may seem obvious and simple, it is not. In fact, it is a direct 

challenge to the dominant paradigm of constitutional theory that supposes the existence 

of an ideal type of constitution that is inherently linked with the concept of 

constitutionalism, to which all constitutions will be measured against. As we saw, currently, 

that ideal model is associated with the liberal democratic tradition. I challenge that 

assertion and further my objection in this chapter as it relates to specific constitutional 

types. 

 In Chapter 1 we saw that, as long as a constitutional system complies with the core 

features of constitutionalism and their additional elements are compatible with them, they 

are entitled to be characterized as constitutionalist. As such, there is no such thing as an 

optimal constitutionalist model. Many models can have an equal claim to the label. 

 In the following chapter, I wish to explain, develop and sustain my challenge. First, 

I will attempt to identify and problematize the current paradigm from the perspective of 

what a constitution is supposed to be and do, and the traditional notions that accompany 

it. Second, I will propose a new typology of ideal constitutional models that necessarily 

requires a re-evaluation of the paradigm. In particular, I will analyze the different 

constitutional types as to their history, structure and functions, and the different 

ideological, political and conceptual underpinnings that characterize them. Third, I will 

discuss the implications of the typology, especially as to issues such as the so-called 

counter-majoritarian difficulty and democratic self-governance. Finally, I will analyze and 

compare the different constitutional types as they pertain to issues such as: (1) rights, policy, 

substantive content and their relation to structural devices, particularly rules, standards 
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and principles; and (2) the role of history, constitutional creation and legitimation. As we 

are about to see, within the constitutionalist family there are equally legitimate types and 

models. Each deserves our attention. 

Once we address these threshold matters and recognize the proposed pluralism, we 

can proceed to how these constitutional types can and should be put into practice. In Part 

II, I will attempt to analyze these aspects, particularly as to method of interpretation and 

judicial adjudication. For now, I will focus on the different constitutional types which are 

not adequately recognized and discussed. In this instance, the fact that constitutions have 

transcended their prior restrained designs and have broken free in a new era of democratic 

self-government which has changed the very nature and concept of constitutionalism and 

constitutional theory.  

In particular, this chapter includes: (1) an analysis of constitutional types, focusing 

on the framework and teleological models, including their general characteristics and 

approach to ideological and economic issues; (2) a discussion about constitutional self-

government, focusing on issues relating to the constitutional-ordinary politics dichotomy, 

the so-called counter-majoritarian difficulty, and the impact teleological constitutions have 

on judicial intervention and practice; (3) an analysis of post-liberal constitutional systems, 

with an emphasis on the issue of rights and policy-oriented rules, standards, principles, 

goals and purposes, as well as the role of text in these matters; (4) a discussion on the 

process of constitutional creation, focusing on those that can be characterized as highly 

participatory, democratic and popular, as well as on issues related to polarization and 

consensus. 
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II. Between Structure and Substance: Constitutional Types 
 

A. Framework Constitutions 
 

1. General Overview 
 

 Constitutions create (constitute) something. From a historical perspective, as we 

just saw, the something that was being constituted was not society, but the government 

that is to rule over that society.1 As such, the early constitutional designs and types were 

constitutions that, simply put, created the structure of government. This type of 

constitution can be identified as framework constitutions, although they can also be labeled 

as “structural”, “procedural”, or “organic”. Their main characteristic is that they are less 

concerned with the content of policy than in the process of its creation. In other words, 

they mainly serve a coordination function that creates the instruments of government so 

that, once activated, they can take a life of their own. Politics and policy are the indirect 

result of constitutional law. While the constitution creates the structures of the state, those 

structures, in turn, generate policy by a self-governing people. 

Framework constitutions tend to be older and are associated with the British 

tradition of constitutional law because their content is directly related to the affairs of 

government.2 That is, the British tradition does not define constitutional law necessarily by 

its status as higher law or because it deals with fundamental issues. Its goal is to create and 

                                                             
1 See Vernor Bognador, Introduction in CONSTITUTIONS IN DEMOCRATIC POLITICS 17 (Vernon Bognador, ed.) Grawer (1988). 
2 Jeffrey Goldsworthy, Australia: Devotion to Legalism in INTERPRETING CONSTITUTIONS: A COMPARATIVE STUDY 109 (Jeff 
Goldsworthy, ed.) Oxford University Press (2006); Francois Venter, GLOBAL FEATURES OF CONSTITUTIONAL LAW 23, West 
Legal Publisher, Netherlands (2010). 
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kick-start the political process and leave everything else to it. Framework constitutions 

maximize self-government by limiting themselves to creating the structures of government 

and supplying them with tools to function effectively. The constitution creates –or 

constitutes- the institutions of government, from which all other legal norms flow. 

Once these structures of political self-governance –especially when they are of a 

democratic nature- are set up, constitutional law stops and ordinary politics start.3 The role 

of the Constitution is to kick-start politics, not to direct it. Society is not to be organized 

by the Constitution, but through the tools and institutions created by it. Policy and politics 

are outside the realm of constitutional law.4 Commonwealth countries tend to have these 

types of Constitutions, although it is by no means exclusive to them.5 In that tradition, 

based on parliamentary supremacy, the constitution merely sets up the structures of 

government and it is through these institutions that policy is generated. Structure is 

constitutional, policy is political. In these systems, constitutional politics, and thus 

constitutional law, are limited. 

2. Pure Framework Constitutional Model 

                                                             
3Prof. Balkin’s description of skyscraper constitutions fits within this model. Jack M. Balkin, LIVING ORIGINALISM 21, 
Harvard University Press, Cambridge (2011). Later on we will add a third element: constitutional politics which are 
most relevant in teleological systems. 
4 “[A] constitution is not intended to embody a particular economic theory, whether of paternalism and the organic 
relation of the citizen to the State or of laissez-faire.” (Emphasis added) William H. Rehnquist, The Notion of a Living 
Constitution, 54 TEX. L. REV. 693, 703 (1976). Many teleological constitutions reject that characterization. See also 
Zachary Elkins, Tom Ginsburg & James Melton THE ENDURANCE OF NATIONAL CONSTITUTIONS 22, Cambridge University 
Press, New York (2004). 
5 Olof Ruin, Sweden: The New Constitution (1974) and the Tradition of Consensual Politics in CONSTITUTIONS IN 
DEMOCRATIC POLITICS 309, Op. Cit. note 1; Marie-Claire Ponthoreau & Fabrice Hourquebre, the French ‘Conseil 
Constitutionnel’: An Evolving Form of Constitutional Justice in CONSTITUTIONAL COURTS: A COMPARATIVE STUDY (Andrew 
Harding & Peter Leyland, eds.) Simmonds & Hill Publishing, London (2009). 
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In its purest form, framework constitutions only address issues related to the 

institutions and structure of state power. Policy and substantive content are wholly absent. 

They create the skeleton of government and leave out the fleshing of policy to ordinary 

politics. Once life has been given to these structures, the constitution takes a step back. 

Australia is a prime example of pure framework constitution.6 Its purity lies in literally 

limiting its text to the structural framework of the created government. Society and 

individuals are left out of it. Rights are almost nowhere to be found. Government is the 

exclusive object of the constitutional text.7 This is the basic model of the framework 

constitution.8 It is a structural view of constitutional law. 

Pure framework constitutions are normally devoid of substantive c0ntent because 

of their own nature: their sole purpose is to create or constitute the entities of the state. 

Public policy, individual rights, allocation of resources, and so on, are left up to the 

structures of government created by the constitution.9 In democratic societies, those issues 

are left up to the people themselves through their elected representatives. In other words, 

policy is the result of ordinary politics, while structure is the creature of constitutional law. 

Their link lies in that the constitutional structure allows ordinary politics to ensue. 

                                                             
6 Yvonne Tew, Originalism at Home and Abroad, 52 COLUM. J. TRANSNAT’L L. 780, 830 (2014). 
7 See, for example, Bognador’s characterization of post-war debate and the distinction he makes between socio-
economic issues on the one hand and constitutional matters on the other: “In the post-war[,] politics was widely 
thought to be dominated by socio-economic problems, with constitutional matters being of marginal importance.” 
(Emphasis added) Bognador 1, Op. Cit. note 1. Note the apparent premise that socio-economic matters are outside 
or different from constitutional law. As we will discuss when analyzing teleological constitutions, what happened 
was that socio-economic matters became a constitutional issue. 
8 Russell Hardin Why a Constitution in SOCIAL AND POLITICAL FOUNDATIONS OF CONSTITUTIONS 51 (Denis J. Galligan & Mila 
Versteeg, eds.), Cambridge University Press, New York (2013), noting that the basic constitutional model is the 
framework type and that its purpose is to establish institutions.  
9 Goldsworthy, INTERPRETING CONSTITUTIONS 136-137, Op. Cit. note 2. 
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In that sense, pure framework constitutions are very much linked to the view that 

representative democracy is the best tool for the channeling of the popular will and, thus, 

for adopting policy choices. Because the institutions of government created by the 

constitution will respond to the popular will through democratic practices, the people will 

be able to protect themselves by selecting representatives that will enact legislation that 

will secure their rights and implement their substantive views about social organization.10 

For example, if a strong majority of the population rejects the death penalty, there would 

be no need to entrench that policy decision in the constitutional text. Instead, the people’s 

elected representatives will reflect that popular stance and outlaw the death penalty by way 

of legislation. 

Modern framework constitutions in democratic states are premised on a very tough 

proposition though: that legislation adopted by elected representatives through the 

mechanisms of ordinary politics will always and adequately reflect the popular will. It is 

also premised on the notion that by merely setting up the structures of government, 

ordinary politics will even itself out and produce appropriate and democratic results. 

 But many problems arise quickly. Can those institutions work effectively if there 

are no independently guaranteed individual rights? Can democratic government function 

with no right of free speech to persuade our fellow citizens whom to select for the bodies 

of government? Can there be full citizenship when particular sectors of the population are 

not free to worship a religion not shared by the majority? How can we affect the political 

                                                             
10 As Goldsworthy states of Australia, “democratically elected parliaments seemed to [the framers of the Australian 
Constitution] as the best possible guardians of liberty.” Id 109. 
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process if some are denied the right to associate freely with others who share our views? In 

other words, the structural rationale of the pure framework constitution is premised on a 

permanently free citizenry which will, in turn, use the democratic structures of the 

constitution to perpetuate that political freedom and thus facilitate effective ordinary 

politics. It also places great faith in the desire by the majority to adopt legal rules that will 

not single-out insular minorities. 

 As we will see shortly, most framework constitutional models reject the pure form. 

But, that rejection is premised on the idea that more is needed. In other words, they keep 

the structural approach but add something else. As relevant here, the point is that the 

structural component is still the cornerstone of the framework type, whether by itself in 

the pure form or by adding something on top of it. 

3. Liberal Democratic Framework Model 

This model retains the framework approach, but adds civil and political rights in 

order to guarantee the adequate operation of the constitutional structure. Liberal rights are 

combined with the structure. By adding these rights, these constitutions are no longer 

purely framework. But because the added rights are accessorial to the proper function of 

the constitutional structure, these constitutions are still within the framework model.  

Institutions, even democratic ones, cannot work properly if they are not 

accompanied by independently guaranteed political rights that more or less make certain 

that, in fact, those democratic institutions will work effectively. As McConnell points out, 

without periodic elections, free speech and other similar devices, “we would have no 
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institutions through which self-government could take place…[They] are necessary if 

democratic self-government is to work.”11 As a result, many constitutions that are 

structurally part of the framework model also include a catalogue of minimum, individual 

rights of a civil and political nature that are designed to facilitate the process of kick-

starting politics. For example, even the pure framework Australian constitution, which has 

no Bill of Rights, has required the existence of a deduced constitutional right to free speech 

in order to facilitate democratic action.  

In theory, the mere existence of a democratic parliament should ensure the 

existence of these rights through statutory enactment. But that rationale has proven 

insufficient, and so, out of sheer necessity, judicial bodies have had to discern the existence 

of political rights that accompany the structural aspects of the constitution. Most 

framework type systems, however, have resorted to the mechanism of incorporating 

individual political rights to complement the structural elements; thus the classic Bill of 

(political) Rights. Notions of fundamental political rights such as free speech, voting, due 

process, freedom of religion and association are at the heart of this proposal. In addition to 

political rights per se, liberal democratic framework constitutions also include some sort of 

political equality guarantee, in order to protect insular minorities from the possible 

overreach of majorities. 

The U.S. constitutional text fits this category, although it actually started out as a 

pure framework constitution. The adoption of the Bill of Rights in 1791 changed its nature, 

                                                             
11 Michael W. McConnell, Textualism and the Dead Hand of the Past, 66 GEO. WASH. L. REV. 1127, 1130 (1998). 
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although some liberal democratic elements where already present, such as the guarantees 

and limitations that were already placed in Article I, like the Contracts Clause.12 Also, the 

state constitutions of the original colonies already had incorporated liberal democratic 

features. While the Federalists argued that the structural limitations placed on the federal 

government, as one of enumerated delegated powers, would be enough to guarantee 

personal liberty and the proper functioning of political institutions, others felt that 

entrenched individual rights were needed in addition to the structural design. Political 

rights of constitutional rank –and therefore entrenched- came to the forefront of 

constitution-making. These rights were still seen as accessorial to the framework 

component of the structural constitution; the rights were meant to enhance democratic 

self-government by adding safeguards to the institutions created by the constitution. They 

were not necessarily end in themselves and lacked inherent substantive content. 

Liberal democratic framework constitutions, which have become the standard bearer 

of framework constitutions and of liberal democratic constitutionalism in general,13 add to 

the basic framework of government set up by the structural text by including individual 

liberties and political rights. In turn, these rights are mostly individual, political in nature, 

and are inherently related to the idea of a democratic framework constitution. As political 

rights, they are directly related to the actual functioning of the political institutions. By 

                                                             
12 Helen Hershkoff & Stephens Loffredo, State Courts and Constitutional Socio-Economic Rights: Exploring the 
Underutilization Thesis, 115 PENN. ST. L. REV. 923, 927 (2011). Even so, most of these economic clauses have been 
drained of more of their substance, content and power. See Jorge M. Farinacci Fernós, The Dormant Commerce 
Clause and a Public Economy: Lessons for Puerto Rico, 47 U.I.P.R. LAW REV. 595 (2013). 
13 “[O]ne permanent model has been the American Constitution, in particular its Bill of Rights.” Sujit Choudry, 
Globalization in Search of Justification: Toward a Theory of Comparative Constitutional Interpretation , 74 IND. L. J. 
819, 821 (1999). 
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creating individual political rights, democratic self-rule –which will yield substantive 

content- is fortified and made more efficient. Individual political rights were not meant as 

end in themselves but as means to allow the democratic machine to work effectively and 

create adequate policy outcomes. In other words, structural design and political rights 

results in democracy and ordinary political engagement which, in turn, produces substance 

and policy. The basic framework model remains, just with added tools to make the 

structural machinery work better. As a result, this type tends to leave out policy matters 

pertaining to socio-economic issues, be it through rights or other operative devices.14  

In particular, the main driving force behind liberal democratic framework 

constitutions is their attention to individual political rights, which suggests that a wider 

rationale is at work: the idea of political rights as guarantors of effective democratic self-

government. In other words, that these rights make the machinery of government work 

better and avoid its breakdown. Without individual political rights, there is a substantial 

risk of malfunction in the structure of government, no matter how democratic it aspires to 

be.15 As a result, political rights reinforce the democratic structure and, at the same time, 

become part of it. This is the main feature of western liberal democratic constitutionalism 

which has found its home in the framework model.16 The U.S. constitutional design is a 

good example of the liberal democratic framework rationale.  

                                                             
14 Magalhales 433, Op. Cit. note 8. Canada is an example of this type of design. Jamal Greene, On the Origins of 
Originalism, 88 TEX. L. REV. 1, 20 (2009); Sarah K. Harding, Comparative Reasoning and Judicial Review, 28 Yale J. Int’l 
L. 409, 433 (2003). 
15 Victor Ferreras Comella, CONSTITUTIONAL COURTS & DEMOCRATIC VALUES: A EUROPEAN PERSPECTIVE 87, Yale University 
Press, New Haven (2009). 
16 Donald P. Kommers, Germany: Balancing Rights and Duties in INTERPRETING CONSTITUTIONS 169, Op. Cit. note 2. 
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4. Other General Characteristics of the Framework Model 

 Framework constitutions, even those that include a host of individual political 

rights, are not designed to pursue a particular substantive goal. They are meant to start 

politics, not to influence them directly. They are characterized as mostly neutral.17 To some 

extent, the substantive nature of society will depend on the course of ordinary politics, 

which can be either progressive or reactionary. Of course, there is some ideological content 

in the fact that, especially in recent times, some societies adopt framework constitutions 

devoid of substantive provisions. For example, by not including substantive rights of a 

socio-economic nature, or even policy directives that address social and economic matters, 

these constitutions are stating a policy choice that is separate from the generic view of 

constitutions as mere creators of government institutions; it is setting up a view of society 

that tends to favor a particular group over another, mainly powerful interests that already 

have enough power to defend themselves and therefore do not need the constitution to 

maintain that power, aside from the structural aspect. Neutrality is not neutral when a 

previous unequal society exists. In that sense, it can be argued that framework constitutions 

are indirectly conservative in nature, since they are premised on a political equality that 

may not correspond to material reality. Of course, this may be offset by progressive 

ordinary politics, but the status quo starts off as mostly conservative in nature. 

Furthermore, the fact that only political rights are protected signals a view that the main 

                                                             
17 Maglahales 443, Op. Cit. note 14 (referencing the “neutrality of other western constitutions”). 
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source of oppression is government and not private forces. This is evidently an ideological 

stance. 

 This debatable neutrality, in combination with the dominant status of the liberal 

democratic model after the end of the Cold War,18 has produced a distinct constitutional 

ideology which either sees itself as the only true constitutional model or, at least, as the 

inherently superior one. While it is legitimate to have such a substantive view, it should be 

expressed more as an opinion to be debated than as a fact to be taken as a given. But, that 

has not stopped many from identifying with confidence the liberal democratic ideology as 

the optimal constitutional type.19 As Venter claims, “[i]n the second half of the 20th century 

the nature and functions of the modern state, ideally conceived as the liberal democratic 

constitutional state, were clear.”20 This brings us back to the analysis made in Chapter 1. 

 Yet, that consensus is misleading. While liberal democracy may be the main political 

theory out there, although by no mean is it the only one, the same may not be true as to 

constitutional theory. Even Venter must admit that something is up: “[W] are now moving 

towards the universal acceptance of the end-product of the liberal democratic revolution 

of the last three centuries and more, while there are indications that this product will not in 

itself be sufficient to supply all the answers to questions of constitutional development in 

the twenty-first century.”21 For example, Choudry offers the Indian experience, which 

                                                             
18 Stephen Gardbaum, The Myth and The Reality of American Constitutional Exceptionalism, 107 MICH. L. REV. 391, 
464 (2008). 
19 Luis Roberto Barroso, The Americanization of Constitutional Law and its Paradoxes: Constitutional Theory and 
Constitutional Jurisdiction in the Contemporary World, 16 ILSA J. INT’L & COMP. L. 579, 581 (2010); Bognador 3, Op. 
Cit. note 1; Ferreres Comella, Constitutional Courts 35, Op. Cit. note 15. 
20 (Emphasis added) Venter GLOBAL FEATURES OF CONSTITUTIONAL LAW 13, Op. Cit. note 2. 
21 (Emphasis added) Venter CONSTITUTIONAL COMPARISON 36, Capetown (2002). 
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“demonstrates that to engage comparatively does not necessarily entail a commitment to a 

project of constitutional convergence on a shared liberal democratic model.”22 

 Framework constitutions, particularly the liberal democratic model, are the direct 

product of the classic constitutionalism we saw in Chapter 1. I now turn to the counterpart 

of framework constitutions: teleological constitutions, particularly their post-liberal 

articulation. 

B. Teleological Constitutions 
 

1. General Overview 
 

 Then we have teleological constituteions, also called “substantive”, “programmatic” 

or “purposive”. These are mainly, but not exclusively, associated with the so-called second 

wave of rights which are socio-economic in nature, and were the result of the Second World 

War.23 Recognizing the insufficiencies of merely letting loose the instruments of ordinary 

politics through structural texts, teleological constitutions build on the notion that some 

rights are necessary for the effective functioning of democratic society. Social and economic 

inequalities are damaging to the democratic process: hungry, exploited, illiterate or 

marginalized individuals are not active citizens and are typically left out of true democratic 

self-rule. In that sense, these teleological constitutions serve as distant relatives of liberal 

democratic framework constitutions: the inclusion of socioeconomic rights is part of an 

attempt to strengthen democracy, not to limit it. This is similar to the accessorial role of 

rights model. But, this type does break with the liberal-democratic view that “relatively few 

                                                             
22 Choudry, Living Originalism, supra note 13, at 18. 
23 Elkins, Ginsburg & Melton 28, Op. Cit. note 4. 
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issues require constitutional precommitments to ensure democratic self-rule.”24 

Teleological constitutions expand this list of issues. As such, many teleological 

constitutions can more accurately be characterized as post-liberal constitutions, which we 

identified in Chapter 1. While there are other types of teleological constitutions that are not 

post-liberal in nature, the latter seem to be the dominant articulation within the 

teleological family. 

In some instances, a mutation, or even a revolution, has occurred: substantive rights 

weren’t adopted merely to strengthen democracy. A new role for the Constitution was 

adopted: entrenchment of substantive rights and provisions which serve as a model for the 

type of society the people want to build. Why leave certain important policy choices to 

ordinary politics where they can be corrupted, weakened or temporarily high-jacked? The 

success of entrenchment obtained by liberal democratic framework constitutions 

convinced people to entrench not just basic political rights, but other provisions that 

directly improve the quality of life itself. The main articulation of these content-provisions 

were substantive rights. These rights tend to be both individual and collective, social and 

economic, and opposable both to the state and to other private parties. Aside from rights, 

substantive policy provisions were also adopted. Some things were too important to be left 

to ordinary politics. Constitutional politics were born. Again due to the success of the 

entrenchment effect of constitutional provisions in the framework model, other important 

issues not related to government were given constitutional rank to shield them from 

                                                             
24 McConnell, supra note 11, at 1130. 
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ordinary legislation. As a result, “[a]s the reach of constitutional imperatives become more 

extensive the realm of ordinary politics is bound to shrink.”25 

Teleological constitutions answer the question what is a constitution for very 

differently than framework constitutions. No longer exclusively focused on the creation of 

the structures of government and the political rights that accompany them, teleological 

constitutions have a greater purpose which is articulated through substantive provisions: 

molding society itself.26 In that sense, teleological constitutions become a substantive 

blueprint for society. This is what makes these constitutions teleological: they are premised 

on substantive purpose and include a specific view on what, why and how society should 

be. 

 Political rights can be both accessories and independent carriers of ideology. But, 

their nature and their effect are mostly procedural: freedom of speech is a device to 

persuade others about something; we exercise our right of association to create groups with 

others to do something; we have privacy rights so we can do something which the 

government cannot intrude upon. Then came, for example, socio-economic rights. When 

a constitution recognizes a worker’s right to not be forced to work for more than eight 

hours a day, for example, that’s a substantive policy choice. The same thing could be said 

                                                             
25 Michel Rosenfeld, Constitutional Adjudication in Europe and the United States, Paradoxes and Contrast, 2 INT’L J. 
CONST. LAW 1, 12 (2004). 
26 See, for example, W.H. Morris-Jones, The Politics of the Indian Constitution (1950) in CONSTITUTIONS IN DEMOCRATIC 
POLITICS 139, Op. Cit. note 1 (India’s Directive Principles of State  Policy “which exhort the state to direct its policy 
towards distribution of material resources of the community”). 
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about free public education, access to healthcare, and environmental protection. These 

constitutions not only prescribe procedures but results as well. 

 Constitutions that contain these types of provisions can be labeled as the basic 

teleological model. The critical combination is (1) the adoption of policy provisions, mostly, 

but not exclusively, articulated as socio-economic rights, and (2) their stated purpose of 

shaping society. The adoption of policy provisions was not done merely as a structural 

choice; there was substantive purpose behind them.  

Unlike liberal democratic framework constitutions, this basic type widens the scope 

of constitutional reach.27 Also unlike liberal democratic framework constitutions, these 

constitutions recognize that individuals are not just vulnerable to government abuse; they 

are also vulnerable to exploitation by private and economic forces, such as creditors, 

employers, landlords and industrial interests, and thus, they adopt a role for constitutional 

law in that direction. Whether through rights or other policy provisions, these relationships 

previously thought to be exclusively in the realm of private law obtain constitutional rank.28 

Again, post-liberal constitutions are the main articulations of this type.  

As we saw, liberal democratic framework constitutions give special attention to 

individual political rights. The idea of negative, political rights opposable to the state is not 

neutral. The notion that (1) individuals need, above all, (2) protection, (3) against the state 

(4) in the political context is a historic-specific proposition that, in turn, carries with it 

                                                             
27 Elkins, Ginsburg & Melton 8, Op. Cit. note 4. 
28 “A constitution can include anything people might want.” Hardin 62, Op. Cit. note 6; Elkins, Ginsburg & Melton 86, 
Op. Cit. note 4 (describing the “how of new issues [that] have arisen”). 
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ideological formulations: the liberal democratic notion, particularly pre-20th century, of the 

state as the primary source of oppression and the individual as the ultimate articulation of 

liberty. This is a legitimate proposition, but neither universal, inherently correct nor 

superior. From the context of the liberal revolutions that started in 1776, 1789 and so forth, 

it could be said that men of property feared government intervention more than private 

interactions, probably because of their economic power.  

 But, in more recent times, social forces typically excluded from economic power 

have found in the democratic process, and the public realm to which it is attached, a force 

of liberation instead of oppression. This has several implications. First, that not all 

oppression is generated by government; hence the notion of rights against private entities. 

Second, that having a “right to” is just as important as having a “right against”; hence the 

notion of positive rights. Third, that political deprivation is not the only form of denial of 

citizenship; hence the notion of socio-economic rights. Finally, that society is not just a 

collection of isolated individuals, but a cohesive whole; hence the notion of collective 

rights. 

 The scope of constitutional provisions broadens considerably in teleological 

constitutions when compared to their framework counterparts. South Africa is an example 

of this type of constitution. This brings us back to the democratic rationale for substantive 

rights: non-political rights are necessary to allow the structures of democratic self-

government to work more effectively. But more importantly, if citizens only have political 

rights in their constitutions, and the rest is up for ordinary politics, powerful private 

interests can easily highjack ordinary politics. It is more difficult to highjack constitutional 



79 
 

politics, when the people’s interest are heightened. By ensuring these substantive rights, 

the people are able to: (1) better arm themselves for the democratic fight, and (2) remove 

from ordinary politics those rights that are so important as not to be trusted to ordinary 

politics, where economic forces are stronger.  

This clashes with the pure framework rationale. Using an example I employed 

earlier, the pure framework type argues that there should be no need to ban the death 

penalty through the constitution because if that’s what the people want, their elected 

parliament will enact it through legislation. But the teleological response is that many 

democratic nations suffer from a gap or disconnect between popular will and legislative 

enactment. So, in order to avoid that fundamental policy issues are the victims of this 

disconnect, constitutional entrenchment constitutes a safer bet. In that sense, 

constitutional politics are preferred over ordinary politics as a means of settling important 

social issues. 

In the end, teleological constitutions give actual policy content to constitutional 

law. Politics are constitutionalized and the constitution is politicized. This is the stuff of 

constitutional politics. As a result, the constitution is placed front and center in the process 

of shaping society. As Schwartz point out, “[a]lthough it is indeed a legal document, a 

constitution is much more than that. It is the foundation charter of the political society, 

which draws on the experience of the past and the hope for the future to create a set of 

mechanisms and values that are beyond the power of ordinary legislative majorities to 
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change.”29 Through teleological constitutions, the way forward is not left to ordinary 

politics or legislative judgment. The Constitution points the way, leaving to ordinary 

politics the details of that journey but not the destination.  

In the case of the most ideologically driven teleological constitutions, these tend to 

be less stable: a shift in political winds requires constitutional change. For example, the 

restoration of capitalism in Russia would be contrary to the Soviet constitutional order. As 

we will see in greater detail in the case studies set out in Chapters 6, 7 and 8, teleological 

constitutions require continued popular acceptance as to either their substantive content 

or their process or creation. In that sense, they require constant reaffirmation, which 

sacrifices some element of stability. Of course ideological constitutions can also become 

embedded in a particular political community, thus assuring its future stability. 

This more ideological type of teleological constitutions don’t limit themselves to 

binding ordinary politics or to setting out a roadmap for society. On the contrary, these 

constitutions tend to (1) be very specific as to content and (2) actively guide ordinary 

politics. Under this type of constitution, broad and general language is not vague and 

empty; on the contrary, they are broadly applicable because they carry enormous 

ideological weight: compare equal protection of the laws to the dictatorship of the 

proletariat or the teachings of Ataturk. All are equally open-ended and broad, but the latter 

two carry ideological content that reigns over a vast domain. These constitutions tend to 

be the result of a revolutionary process, be it independence (nationalism; religion; identity); 

                                                             
29 Herman Schwartz, Do Economic and Social Right Belong in a Constitution?, 10 AM. U. J. INT’L L. & POL’Y 1233, 1242 
(1995). 
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social transformation (socialist revolution; capitalist restoration) or democratic transition 

(end of apartheid; end of colonialism). Again, post-liberal constitutions are the main 

manifestation of this type. 

Aside from an ever growing, detailed yet expansive array of individual and collective 

rights, more ideologically charged teleological constitutions entrench within the text and 

structure of the constitution itself content-heavy public policy choices and preferences, as 

well as actual commands and principles relating to the economic system and social 

organization. The new Constitutions of Venezuela, Bolivia and Ecuador are manifestations 

of this trend in modern constitutionalism.30 The Portuguese Constitution of 1976 was 

crucial in the development of this trend, which can be traced back to the revolutionary 

Mexican Constitution of 1917. All of these constitutions can be characterized as post-liberal. 

These experiences align with Phoebe King’s characterization of “constitutional 

radicalism.”31 In essence, these constitutions entrench ideologically inspired policy choices, 

thus giving them legal effect. 

In this manifestation of the teleological type, ideology is the driving force behind 

the text. The constitution will not be neutral, not only as to certain fundamental policy 

matters, but as to the entire legal and social structure. In those circumstances, the purpose 

of each provision and the purpose of the entire constitutional structure are inherent in the 

process of interpretation, construction and application. The constitution itself becomes a 

                                                             
30 See Phoebe King, Neo-Bolivarian Constitutional Design in SOCIAL AND POLITICAL FOUNDATIONS OF CONSTITUTIONS 367, Op. 
Cit. note 8; Justin O. Frosini & Lucio Pegoraso, Constitutional Courts in Latina America: A Testing Ground for New 
Parameters of Classification in CONSTITUTIONAL COURTS 372, Op. Cit. note 5. 
31 King, Neo-Bolivarian Constitutional Design 369, Op. Cit. note 30. 
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tool for the advancement of a particular view of society. While there is a risk of polarization 

and that some sectors of society will be hostile to the constitution, this is not inherent. 

Some societies have ideological consensus within them and merely decide to articulate it 

in their constitutional text. 

One of the main challenges of teleological constitutions is the way courts can 

sometimes neutralize them by way of under-enforcement or under-use. In these situations, 

the weakening of the constitution does not come from an authoritarian ruler that violates 

the constitution but from a judiciary that abdicates its duty to put the constitution into 

effect. In both scenarios, the constitution is weakened and, as a result, the sovereignty of 

the people that adopted the constitution dangerously erodes. Both should be avoided. One 

of the main focuses of this dissertation is, precisely, the problem of judicial under-

enforcement of post-liberal teleological constitutions. 

2. The Content of Teleological Constitutions 

Because of historical factors, most post-liberal teleological constitutions are the 

product of victorious popular movements, mainly of the powerless that become powerful 

at the moment of the constitution-making process. Because many popular movements can 

be both potentially majoritarian and politically weak at the same time, the constitutional 

making process becomes vital to securing their political victory. These social majorities have 

more success in the exercise of constitutional politics than ordinary politics. As such, they 

can be distrustful of ordinary politics because being in a social majority is not always good 

enough to prevail in that arena.  
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Whether it is poor people in Venezuela, workers in post-War Europe, black people 

in South Africa or indigenous people in Bolivia, these social majorities are constantly being 

deprived of ordinary political power, even though they are the social majority. But they can 

achieve constitutional power when politics are full throttle. As a result, historical forces 

have molded teleological constitutions in progressive and even radical fashions.32 This 

explains why so many teleological constitutions are of a post-liberal bent. Because social 

forces want to protect themselves from the ordinary politics of tomorrow, the constitutions 

they adopt tend to be (1) specific yet expansive, (2) substantive in content (which is, I 

believe, the dominant feature of teleological constitutions), and (3) radical in nature. This 

is consistent with the type of post-liberal constitutionalism we saw in Chapter 1. Most, but 

not all, teleological constitutions are the result of transcendental democratic processes 

where a mobilized social majority engaged in constitutional politics. These constitutional 

experiences are the main focus of this dissertation: post-liberal in content and highly 

democratic, participatory and popular in terms of their creation. 

Of course, there are exceptions. There are teleological constitutions that are the 

result of reactionary triumphs, like the laissez-faire heavy Chilean Constitution of 1980 

adopted under the Pinochet military regime. But, as a general rule, teleological 

constitutions tend to be progressive in character, precisely because they are trying to 

change a status quo in favor of a new, victorious social movement that wants to entrench 

                                                             
32 “South Africa’s Bill of Rights is often heralded as the crowning achievement of the democratic transition and as 
having produced some of the most progressive decision-making in the world.” Heinz Klug, South Africa’s 
Constitutional Court: Enabling Democracy and Promoting Law in the Transition from Apartheid  in CONSTITUTIONAL 
COURTS 278, Op. Cit. note 5. 
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its triumphant view of society. Whether it’s the social-democratic constitutions of Western 

Europe after World War II, the nationalist constitutions of nascent African and Asian 

states, or the new radical constitutions of early 21st century Latin America, teleological 

constitutions tend to be ideological and that ideology is, historically, though not 

inherently, radical, and left-wing in nature.33 Most of these can be included in the post-

liberal label. The question remains, how to interpret and construct these types of 

constitutions. This is the main focus of this dissertation. 

3. Ideology and Economic Issues 

Aside from the general ideological undercurrent of framework constitutions, some 

liberal democratic constitutions also have embedded economic assumptions. In particular, 

the free market capitalist system.34 These assumptions are sometimes the product of a 

particular national ethos.35 Property rights are still the main tool used.36 Yet, because of 

their framework structure, that economic ideology is mostly hidden, which allows for great 

policy flexibility when the political winds change, as with the New Deal in the U.S. That 

ideological banner is mostly picked up by doctrine and the scholarship 

The substantive and ideological nature of teleological constitutions, particularly 

post-liberal ones, is one of its main distinguishing factors in contrast to the framework 

                                                             
33 King, Neo-Bolivarian Constitutional Design 367, Op. Cit. note 30. 
34 Ghira Ionescu, The Theory of Liberal Constitutions in CONSTITUTIONS IN DEMOCRATIC POLITICS 46, Op. Cit. note 1; Elkins, 
Ginsburg & Melton 21, Op. Cit. note 4. (“Since the dawn of modern social theory, scholars have been concerned with 
the relationship between constitutions and capitalism”). 
35 Schwartz argues that the U.S. “national ethos has always been anti-government and negative, especially where 
social rights are concerned.” Schwartz, supra note 29, at 1235. 
36 Venter CONSTITUTIONAL COMPARISONS 147, Op. Cit. note 21. 
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model. Writing about the radical Portuguese constitution of 1976, Hermet writes that “[t]he 

constitution’s ideological orientation was completely different from that of the other 

constitutions of Western Europe.”37 Choudry makes similar statements as to India.38 Other 

examples abound.39 Social-democratic constitutions also belong in this group.40 Ideology 

is inherently linked with teleological constitutions. Of course, the basic version tends to be 

the least ideological of the bunch. While still ideological in terms of content, they are not 

overtly or especially ideological. 

Economic policy is also embedded in many teleological constitutions, which tend to 

swing to the left. The most radical constitutions “enshrine economic policies than ensure 

sustenance and egalitarian distribution of powers.”41 This can be done through substantive 

rights and other policy provisions. In relations to substantive socio-economic rights, 

Magalhaes writes that “in what concerns choices regarding whether and how to introduce, 

protect and implement constitutional social rights, although they also have, in a general 

sense, consequences on the distribution of power…they are first and foremost about policy, 

particularly about the roles they impose on the state and market in the social and economic 

relations.”42 For their part, liberal democratic framework constitutions were the vehicle for 

                                                             
37 Guy Hermet, Emerging from Dictatorship: The Role of the Constitution in Spain (1978) and Portugal (1976) in 
CONSTITUTIONS IN DEMOCRATIC POLITICS, Op. Cit. note 1 (“The 1976 Portuguese Constitution contradicted the standards 
of free market societies.”); Schwartz, supra note 29, at 1235. 
38 “It is sometimes said that the Indian Constitution institutionalized a national ad social revolution.” Choudry, Living 
Originalism in India?, SUPRA NOTE 13, AT 9-10. SEE ALSO S.P. SATHE, INDIA: FROM POSITIVISM TO STRUCTURALISM IN INTERPRETING 
Constitutions 220, Op. Cit. note 2. 
39 Esin Örücü, The Constitutional Court of Turkey in CONSTITUTIONAL COURTS 197-200, Op. Cit. note 5.  
40 King, Constitutions as Mission Statements 77, 83, Op. Cit. note 8; Mary Ann Glandon, Rights in Twenthieth-Century 
Constitutions, 59 U. CHI. L. REV. 519, 525-526 (1992). 
41 King, Neo-Bolivarian Constitutional Design 369, Op. Cit. note 30. 
42 Magalhaes 437, Op. Cit. note 14. 
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the transition from socialism to capitalism in Eastern Europe in the 1990s.43 Economic 

ideology tends to be ever present, from the laissez-faire Chilean Constitution, to the radical 

Constitution of Portugal and, yes, also to the not-so-neutral framework models. 

 

III. Constitutional Self-Government 
 

 Framework constitutions create a structure. Ordinary politics are channeled 

through that structure in order to produce policy. In democratic systems with framework 

constitutions, popular self-government is mostly done through ordinary politics. 

Constitutional law creates the canvas; ordinary politics paints the picture, keeping within 

the constitutional lines. In the framework model, there is hardly a constitutionally 

prescribed policy goal. The lesson of the Lochner Era in the United States is that there is no 

constitutionally required economic system; it is all left up to the political process.44 

 As we saw, teleological constitutions take a different approach to self-government. 

Ordinary politics are not just procedurally contained; they are substantively contained as 

well. In the context of socio-economic provisions, Hershkoff and Loffredo state that the 

decision to include them in the constitution “is understood as a mandate to the legislature 

that narrows the scope of political discretion.”45 Teleological constitutions play an active 

role in policy making and thus become “an instrument of governance.”46 Rosenfeld’s 

                                                             
43 See Kasia Lach & Wojciech Sadurski, Constitutional Courts of Central and Europe: Between Adolescence and 
Maturity in CONSTITUTIONAL COURTS 52, Op. Cit. note 5. See also Venter, GLOBAL FEATURES OF CONSTITUTIONAL LAW 14, Op. 
Cit. note 2. 
44 Farinacci Fernós, supra note 12. 
45 Hershkoff & Loffredo, supra note 12, at 929. 
46 Jeffrey Omar Usman, Good Enough for Government Work: the Interpretation of Positive Constitutional Rights in 
State Constitutions, 73 ALB. L. REV. 1459, 1487 (2010). 
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characterization of “rule through the constitution” seems fitting.47 As such, the ordinary 

politics-as-substance-and-content, and constitutional law-as-procedure-and-structure 

dichotomy is destroyed. In the teleological sphere, both constitutional law and ordinary 

politics address issues of policy. Policy-laden constitutional law is the result of 

constitutional politics. And because of constitutional supremacy, constitutional policy 

trumps, limiting the reach of ordinary politics with regards to some fundamental issues 

that have been entrenched in the constitutional text.48 In some cases, “in addition to 

imposing limits on the lawmaker and the administrative, the constitution also forces them 

to act.”49 This, in opposition to the framework model in which, mostly, there are only limits 

on government but no duty to act.50 Here, constitutional politics creates constitutional law 

and policy that hovers over ordinary politics. 

 The legitimacy of this type of constitutional driven self-government lies in its 

democratic credentials and, as relevant here, to the validity of the skepticism as to the 

effectiveness of ordinary politics as the most appropriate vehicle for making fundamental 

policy choices. This lies at the heart of the constitutional-ordinary politics divide. Many of 

these issues will be discussed in Chapter 4 when analyzing the judiciary’s role in 

implementing teleological constitutions. For now, I wish to focus on the conceptual 

rationale for the teleological approach and its role in democratic self-government. 

                                                             
47 Rosenfeld, supra note 25, at 11. 
48 When an issue is given constitutional rank, it is “removed from the realm of ordinary politics.” Id, supra note __, 
at 13. 
49 Barroso, supra note 19, at 584. 
50 See Id, at 604. 
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A. Constitutional-Ordinary Politics: A Relation of Mistrust 

 Teleological constitutions mistrust ordinary politics. But why? The framework 

rationale has proven effective in many societies by limiting the constitution to creating the 

structures of government, while adding key political rights to ensure its effective 

functioning, and letting the ordinary political process take over. After all, many modern 

democracies with framework constitutions have established progressive welfare states that 

guarantee, through non-constitutional devices, a host of socio-economic rights and other 

important social justice measures. Yet, because of their non-constitutional nature, the 

constitution is not committed to a particular model of social organization and 

development, allowing it to maintain its flexibility and to endure throughout time. 

 It well may be true that many democratic societies are able to take full advantage of 

ordinary politics in order to enact legislation that actually reflects the popular will. But 

contemporary history is split as to the universal veracity of this phenomenon. Be it because 

of unequal distribution of wealth and power, the influence of money in politics, democratic 

immaturity, entrenched political castes, dysfunctional electoral models, polarized politics, 

or many other relevant factors, some societies have experienced the constant malfunction 

of ordinary politics, particularly in the legislative realm. Disconnected legislatures that 

thwart popular majority will are rampant, even when they are democratically elected. 

Teleological constitutions correct this disconnect by entrenching widely held policy 

preferences, thus limiting the damage of disconnected legislatures. 
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 In polarized societies, a social majority can emerge that can implement its policy 

preferences by way of ordinary legislation. The trick lies in making sure that when the social 

minority wins an electoral contest –which could be the product of exhaustion, desire for 

alternation in government leadership, or mismanagement on the part of the majority’s 

political instrument- that social minority is not able to impose its will because of a hiccup 

in the electoral process. The experience in some of the Scandinavian countries suggests 

that, in some circumstances, political devices and a mature democratic culture will be 

enough. For example, that the elected social minority recognizes the existence of a strong 

social consensus in favor of a particular set of policies with which it disagrees. But, because 

of the democratic commitment of the minority, they don’t confuse their ordinary political 

triumph with a shift in the overall policy preferences of the community. For example, the 

election of a non-Socialist government did not result in the dismantling of the welfare state. 

But the Scandinavian experience is hardly the type of polarized society I am referring to. 

 Socially divided societies face a political quandary: constantly elect the political 

movement that adequately reflects the majority will, even if there is corruption, 

administrative mismanagement or any other circumstance in which the social majority 

wants change of administrators without change in their policy preferences, or risk voting 

for the opposition that does not share the views of the social majority. Teleological 

constitutions offer an alternative: you are able to vote for the opposition because the 

constitution will ensure that the majoritarian policy preferences are kept in place, even if 

the opposition does not share them. In particular, they allow a social majority to entrench 

its policy preferences in the constitution through the exercise of constitutional politics, 
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which tends to manifest itself through a highly democratic and popular constitution-

making process. 

 In summary, teleological constitutions are crucial in two similar scenarios: (1) the 

failure of ordinary politics to reflect the popular will; and (2) avoiding that a change in 

government leadership thwarts deeply shared policy preferences. In the first instance, the 

constitution steps up to ensure that the failure of the political process does not cause social 

harm. Constitutional politics serves as a safety net for when the ordinary political process 

misfires. It is premised on the idea that, barring a change in social consensus, constitutional 

policy-making is more reflective of the popular will than ordinary legislation. That is why 

some societies whose previous political system were based on a framework model, yet failed 

to enact policy choices responsive of the popular will, shifted to the teleological model.  In 

the second instance, the constitution makes sure that legitimate electoral shifts do not 

reverse the policy gains of the social majority. Changing a government need not require 

changing the policy preferences entrenched in the constitution. In the end, the challenge is 

to differentiate between constitutional and ordinary politics, keeping in mind the 

substantive nature of both in teleological systems. I will return to this issue in Chapter 9. 

 As a result, entrenchment becomes the main tool of constitutional politics as a 

defense against political dysfunction at the legislative level. For example, in the context of 

positive socio-economic rights, Usman states: “The primary constitutional purpose of 

constitutionalizing a positive constitutional right is to safeguard against the danger of 
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legislative indifference.”51 When the people decide to elevate a particular issue to 

constitutional status, they are carrying out a willful political act.52 By doing so, they are 

removing an issue from ordinary political vulnerability. This should not be done on a 

whim.53 As Green explains, entrenchment “is an instrument through which a domestic, 

sociopolitical movement seeks to validate its political commitment and to influence 

courts.”54 The key lies in determining if the process of entrenchment was, in the end, an 

un-democratic act by a temporary majority or, as with many teleological constitutions, the 

careful and conscious act of a sovereign people wishing to entrench their most cherished 

values and worldviews, through a highly democratic and popular constitution-making 

process. The latter case has much more normative force and legitimacy. 

 Some of the objections against entrenchment seem to be premised on the non-

constitutional status of particular issues. Socio-economic rights are the constant target: “An 

obvious argument against judicial review and the enforcement by the court of e.g. positive 

socio-economic rights…is that the implementation of these rights is a matter of 

government and administrative policy which must be justified against the majority will, 

rather than a field for judicial engagement.”55 In Chapter 4 I will discuss the issue of judicial 

enforcement of substantive provisions. As relevant here, the problem that arises when we 

go down this road is that, almost inevitable, we must conclude that substantive provisions 

                                                             
51 (Emphasis added) Usman, supra note 46, at 1521-22. 
52 “The design of…[a] codified constitution is an affirmative political act.” King, Constitutions as Mission Statements 
75, Op. Cit. note 40; “[the m]aking law is political,” Rosenfeld, supra note 25, at 10. 
53 Constitutions are an “ideal platform for ‘locking in’ certain contested worldviews, policy preferences, and 
institutional structures, while precluding the consideration of alternative perspectives.” Ryan Hirschl, The Strategic 
Foundations of Constitutions in SOCIAL AND POLITICAL FOUNDATIONS OF CONSTITUTIONS 166, Op. Cit. note 8. 
54 Greene, supra note 14, at 6. 
55 Venter GLOBAL FEATURES OF CONSTITUTIONAL LAW 84, Op. Cit. note 2. 
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are simply not supposed to be in a constitution. If courts are not suited for implementing 

these provisions, and an essential part of constitutional entrenchment is to be able to 

vindicate judicially a violation of such provisions, then it makes no sense to entrench them 

in the first place. But, around the world, constitutional-makers and self-constituting 

peoples are disagreeing with such logic. They are, in fact, entrenching substantive 

provisions. If that is their sovereign will, then we must come up with a model that facilitates 

their enforcement, instead of second-guessing the people’s will. This dissertation hopes to 

facilitate that search. 

Blount, Elkins and Ginsburg believe that “[n]early all the normative and positive 

work on constitutions proceeds from the assumption that constitutional politics are 

fundamentally different in character from ordinary politics.”56 Previously, that 

distinguishing characteristic was premised on the notion that certain matters, by their own 

nature, were constitutional, like the structure of government and fundamental political 

rights.57 Something was characterized as constitutional, not because it related to 

entrenched policy preferences, but because it deals with the institutions of the state. 

But, the democratization of the constitution-making process and the adoption of 

the teleological approach has resulted in a new paradigm: something is constitutional if the 

sovereign people so decide. No issue is off the table. In fact, those same authors recognize 

that when there is greater popular participation in constitution-making the “number and 

                                                             
56 Tom Ginsburg, Zachary Elkins  
57 Claudina Orunesu, Pablo M. Perot & Jorge L. Rodríguez ESTUDIOS SOBRE LA INTERPRETACIÓN DINÁMICA DE LOS SISTEMAS 
CONSTITUCIONALES 14, Distribuciones Fontamara, S.A., México, D.F. (2005). 
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extent of constitutional rights will increase as well...In more recent examples, we might 

expect that participation would be associated with ‘positive’ socioeconomic rights, as the 

constitution becomes an instrument of redistribution…[This] suggests that more 

participatory processes result in more progressive rights provisions and a higher quality of 

democracy.”58 There would seem to be a connection between democratization, 

participation and the enactment of progressive policy provisions. This reflects popular 

frustration with the ability of social majorities to achieve their policy goals through 

ordinary political processes and is part of the “constitutionalization of the law”.59 In the 

end, it seems that more participation generates more constitutional content. 

 For their part, Kapiszewski, Silverstein and Kagan have a more dire view of this type 

of ideological entrenchment: “Sometimes, a number of jostling political parties, none of 

which can count on being or remaining dominant (or a currently dominant political faction 

that is losing confidence), seek political insurance by establishing a new constitution that 

enshrines aspects of their political program, secures political rights, and empowers a 

constitutional court to enforce these provisions.”60 Undoubtedly, this can happen. But 

there’s a flip side: a strong social majority that wishes to entrench its policy preferences to 

protect them from temporary changes in electoral winds that do not correspond to a 

change as to those policy preferences. When a dying political movement entrenches its 

                                                             
58 (Emphasis added) Id 53. 
59 Barroso, supra note 19, at 591. 
60 Diana Kapiszewski, Gordon Silverstein & Robert A. Kagan CONSEQUENTIAL COURTS: JUDICIAL ROLES IN GLOBAL PERSPECTIVE, 
(Kapiszewski, Silverstein & Kagan, eds.) Cambridge University Press (2013). 
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program in a constitution, there is a democratic deficit that must be addressed.61 But when 

it is done a strong social majority, entrenchment is a legitimate act which, in turn, should 

be respected by courts. 

B. Re-thinking the Counter-majoritarian Difficulty: Enforcing the Popular Will 

 Criticism of the teleological constitution’s intervention in policy matters is 

sometimes articulated in democratic terms. Magalhaes describes the Portuguese 

Constitution’s policy-laden provisions as creating “excessive limits on democratic 

deliberation and popular sovereignty.”62 Yet, some fail to see that sometimes the real defeat 

of democracy is actually the frustration of the popular will reflected in the constitutional 

text, as long as that popular will, of course, holds.63 Limits on ordinary politics is not 

synonymous with a limited exercise of constitutional politics. The crucial question is 

determining which politics –constitutional or ordinary- adequately reflects popular will. 

Ordinary politics’ main argument is that is reflects the present, while the constitution may 

have been adopted in a distant past,64 and, thus, no longer represents the social consensus. 

There are two answers to this argument. 

 First, ordinary politics, precisely because of its mundane nature, tend to occur when 

the people are politically passive or, at least, less active. Ordinary legislation and other 

                                                             
61 This is the current problem in Chile, where the Pinochet Constitution is still in effect. See Druscilla L. Scribner, 
Distributing Political Power: The Constitutional Tribunal in Post-Authoritarian Chile in CONSEQUENTIAL COURTS 114, Op. 
Cit. note 60. 
62 Magalhaes 434, Op. Cit. note 14. 
63 Kapiszewski, Silverstein & Kagan 7-8, Op. Cit. note 60, referencing “conflicts reflecting government failure to 
recognize or implement constitutionally or legally promised rights.” 
64 This is part of the so-called dead hand problem that is inherent to any constitutional system. McConnell, supra 
note 11, at 1127. 
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government actions are subject to lobbying, backroom deals, political calculations, undue 

influences, and many other devices that don’t necessarily involve the sovereign people as 

an active entity. The closest thing ordinary politics has by way of actual legitimation is a 

clear electoral victory or a single issue referendum. At the end of my dissertation I will come 

back to this issue in order to directly address the issue of constitutional change, which 

addresses the ordinary-constitutional politics divide. For now, my point is that ordinary 

politics are ordinary for a reason: their political weight is small. From a conceptual 

standpoint, constitutional politics stand above it because of the sheer magnitude of 

constitution-making compared to ordinary legislation. 

 Second, one of the key characteristics of many teleological constitutions is that they 

were created by a deeply engaged, self-constituting people. When writing a constitution, the 

people tend to be more involved, engaged, interested, attentive and vigilant. The same 

thing does not happen with such intensity in ordinary legislation. Therefore, when a clash 

ensues between constitutional provisions and ordinary legislation, the former must trump 

the latter, not just because of constitutional supremacy. Teleological systems take this 

model to the maximum: because the constitution was the creation of a transcendental 

social process, its product totally supersedes ordinary politics. In teleological systems, 

constitutional supremacy becomes that much stronger, as long as the original 

constitutional project still holds. As such, judicial enforcement of constitutionally ranked 

substantive policy preferences over the choices made by the legislature through ordinary 

political devices is only temporary. It requires that the social majority eventually corrects 

the failure of ordinary politics and makes sure they match the policies adopted by the 
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constitution. Judicial enforcement of the policies generated by the exercise of 

constitutional politics in the face of contrary ordinary political acts cannot be a permanent 

fix. But, the temporary enforcement of the teleological constitution by courts gives enough 

room for the social majority to correct the problem and decide if they still cling to the 

constitution’s policy preferences. 

This view is not just premised on the notion of constitutional supremacy as it is 

widely known in constitutional theory.65 In the teleological case, an additional factor is 

present. Precisely because teleological constitutions have a central, substantive role to play 

in policy-making, the people may assume that when they participate in ordinary political 

decisions, like electing a new government, they are not choosing between the 

constitutional model and the new government’s positions, because the constitutional 

foundation is taken as a given. In other words, with the important exception of 

constitutionally relevant electoral processes, a disconnect between constitutional policies 

and ordinary legislation is seen as a failure of the latter, instead of an inconsistent political 

choice made by the people. The crucial aspect is if the original constitutional consensus 

still holds and if it was the result of a politically engaged sovereign people. Like Ackerman 

points out, “[a]lthough constitutional politics is the highest kind of politics, it should be 

permitted to determine the nation’s life only during rare periods of heightened political 

                                                             
65 Bruce A. Ackerman, the Storrs Lectures: Discovering the Constitution, 93 YALE L. J. 1012, 1020-21 (1984). 
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consciousness.”66 When this happens, there is a strong presumption that the constitutional 

consensus is stronger than the result of an ordinary political act. 

 Suppose the constitution prohibits the death penalty, as a reflection of a strong 

popular consensus. But, because of the mismanagement of the current government, an 

opposition party that supports the death penalty wins the election on a good government 

platform. The people have not changed their minds about the death penalty issue, nor was 

it a central element in the opposition’s electoral campaign. In a country with a framework 

constitution that is totally silent about the issue, nothing but democratic honesty can 

prevent the new government from re-instituting the death penalty. If such honesty is 

absent, the voters will just have to wait until the next time. But, if the teleological 

constitution includes a ban on the death penalty, the new government will be precluded 

from moving forward on this issue. The teleological constitution that still enjoys wide 

popular support stands it its way. The lesson of this example for the constitutional-ordinary 

politics discussion is that, barring legitimate but rare situations, an ordinary political 

victory should not be seen automatically as a shift in majoritarian preferences that trumps 

the substantive content of the constitution. Again, I will discuss this matter later on with 

much more depth. For now, the premise is that because the people may not believe that 

ordinary politics will always and adequately reflect its policy choices, they simply entrench 

those choices in the constitutional text to protect them from mundane shifts in electoral 

politics. In the end, this actually gives the people greater political freedom, as they can elect 

                                                             
66 Id, at 1022. The same is true in constitutional adjudication. Ferreres Comella CONSTITUTIONAL COURTS 71, Op. Cit. 
note 15. 
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different governments without sacrificing their commonly held and constitutionally 

entrenched policy preferences. 

 This disconnect that happens when legislatures don’t adequately reflect the popular 

will, even when elected, is the reason for constitutional entrenchment of policy 

preferences. Garbaum questions, for example, the entrenchment of certain socio-economic 

rights: “those who benefit from positive and social and economic entitlements typically 

form the electoral majority so that there is no obvious, prima facie reason to distrust the 

democratic process in this area.”67 His logic is correct: social majorities should be able to 

enact the legislation they want through ordinary political devices, thus making 

constitutional entrenchment superfluous. But, as we saw, two things happen that defeat 

this logic: (1) temporary high-jacking of the legislative process by powerful interests that 

operate when public attention is low; and (2) democratic alternation between political 

parties, where one of them may win an election but not necessarily shares the majoritarian 

view as to social and economic policy. 

 Does the United States still need a constitutionally ranked right to free speech? After 

all, the two main parties that alternate government are solidly pro free speech. So why 

entrench it instead of leaving it to ordinary politics? Yet, that alternative has never been an 

adequate answer in certain liberal democracies. Why should it be any different in 

teleological constitutions that address socio-economic matters? In both cases, a court that 

strikes down ordinary legislation because it contradicts the constitutional text, whether it’s 

                                                             
67 Gardbaum, supra note 18, at 465. 
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a political or a socio-economic right at issue, would not be acting in a countermajoritarian 

fashion. In any case, the opposite is true: because we can assume that the majority still 

supports free speech, a court that invalidates legislation that, for example, allows for 

censorship, is restoring the majoritarian position. As Ferreres Comella explains, “[i]f, 

indeed, the constitution is the expression of a higher form of democratic politics than an 

ordinary statute enacted by the parliament, there is certainly a democratic gain if a court 

strikes down a statute that is unconstitutional.”68 I will discuss this in greater detail when 

analyzing the judicial role in the teleological context in Chapter 4.  

In the end, constitutions are as strong as the social consensus behind them. The key 

for teleological constitutions is that, because they take policy positions, there can be 

situations when the original consensus that created it breaks. I will return to the issue of 

change in Chapter 9. But, until then, constitutional supremacy should be enforced and the 

constitutional majority should trump the temporary majority of ordinary politics.69 That is 

hardly counter-majoritarian. After all, “the Constitution [is] the will of the people,”70 while 

ordinary politics is the will of their temporary representatives. The former should trump 

the latter both because of constitutional supremacy concerns and because of the normative 

force and legitimacy that characterizes the adoption processes of many teleological 

constitutions. 

                                                             
68 (Emphasis added) Ferreres Comella CONSTITUTIONAL COURTS 92, Op. Cit. note 15. 
69 Elster cautions about when, in the process of constitutional creation, drafters “may include temporary preference 
changes that differ from the permanent and stable attitudes of the agents.” Jon Elster, Clearing and Strengthening 
the Channels of Constitution Making in COMPARATIVE CONSTITUTIONAL DESIGN 25 (Tom Ginsburg, ed.), Cambridge 
University Press (2012). I extend that concern to the ordinary political process where elected legislators may feel 
freer to enact legislation that may not be reflective of their constituents’ will. 
70 Ferreres Comella CONSTITUTIONAL COURTS 90, Op. Cit. note 15. 
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C. Constitutional Intervention and its Impact on the Judicial Role 

 The counter-majoritarian issue requires us to discuss briefly some aspects related to 

constitutional enforcement. As I’ve stated before, later on I will address in detail the 

relationship between teleological constitutions and the judicial role. In Chapter 4, I will 

discuss the mainstream views of what is the judicial view, challenging some of their 

assertions. In Chapter 10, I will propose a model for judicial engagement with teleological 

constitutions. This is a very complex issue that requires careful consideration. For now, I 

will identify and briefly elaborate on the implications that teleological constitutions have 

as to their application. As an introductory note, it is worth stating that many constitutional 

scholars have recognized the inevitable impact of teleological constitutions on the work 

carried out by judicial bodies.71  

As King explains, “by making constitutions more normatively ambitious, we invite 

judges to interfere ever more in policy making.”72 But, that interference is less discretional 

than one might think; discretion and intervention are not synonymous. At the same time, 

eliminating discretion is not synonymous with restrictive or narrow application.73 Because 

of their progressive bent, post-liberal teleological constitutions tend to be interventionist 

as to social and economic policy.74 Interventionist constitutions create interventionist 

                                                             
71 “Traditional theoretical, philosophical, and ideological premises have changed, especially with respect to the role 
of the text of legal norms and to the role of the interpreter,” Barroso, supra note 19, at 590; Rosenfeld, supra note 
25, at 5 (commenting on the shift of courts from negative to positive legislators); Usman, supra note 46, at 1495 
(noting the separations of power and institutional competency issues) and at 1497 (noting the under-enforcement 
problem in the face of clear textual commands); Venter, Global Features of Constitutional Law 101, Op. Cit. note 2 
(noting the South Africa’s Constitution broad grant of power to its Constitutional Court). 
72 King, Constitutions as Mission Statements 96, Op. Cit. note 40. See also Usman, supra note 46, at 1486-87. 
73 See Orunesu, Perot & Rodríguez 41, Op. Cit. note 57. 
74 Substantive provisions “involve the judiciary deeply in the political process.” Usman, supra note 46, at 1520. 
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courts: “[S]ome positive rights in [U.S.] state constitutions are intended to alter the relation 

of the judiciary to the other political branches of government, seeming to expand or 

contract the jurisdictional space in which courts review and assess political outposts.”75 

This creates an interesting situation: courts are forced to intervene in socio-economic 

matters. In that sense, their interventionism is not the product of unilateral activism, 

power-grabbing or judicial discretion gone wild.76 Because of the history of conservative 

judicial action, some teleological systems wish to limit the discretion of judges, but do so 

in the name of progressive goals. In other words, they take away their discretion to prevent 

them from ignoring progressive policies that are given constitutional rank and, at the same 

time, force them to actually implement it or, at the very least, not obstruct them.77 In the 

end, “[t]he greater the range of mission statement provisions in a constitution, the more 

guidance the constitutional authors with have provided to the interpreters.”78 Sometimes, 

more than substantive guidance, the constitutions gives them clear ideological-driven 

orders.  

 Some liberal democratic scholars are weary of interventionist courts applying post-

liberal teleological constitutions. Yet some of that skepticism seems more ideological than 

based on arguments related to constitutional theory. For example, Brewer-Carías has 

characterized courts in Venezuela as “the most diabolical instruments of authoritarianism, 

legitimizing the actions contrary to the Constitution taken by the other branches of 

                                                             
75 Hershkoff & Leffredo, supra note 12, at 929-930. 
76 See Ferreras Comella 87, Op. Cit. note 15; Lach & Sadurski 54, Op. Cit. note 43 (“The extent of the influence exerted 
by the constitutional courts inevitably risks the vexed question of their legitimacy.”) 
77 See Choudry, Living Originalism in India?, supra note 13, at 9. 
78 King, Constitutions as Mission Statements 81, Op. Cit. note 40. 
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government.”79 This sort of ideological attack distracts us from the task of determining the 

proper role for courts that are charged with implementing legitimate and democratic 

constitutions that embark on an interventionist road. At this point, it is necessary to 

remember that we need to differentiate between political objections to interventionist 

teleological constitutions and objections to their judicial enforcement. While the former 

may be a legitimate political position, it seems difficult to defend judicial nullification or 

abdication in the face of democratically adopted substantive provisions.  

Once the interventionist constitution is adopted, democratic considerations require 

courts to abide. A consequence of this reality is the inescapable judicial responsibility to 

simply strike down attempts by the other branches to implement policy that contradicts 

the constitution, even if that policy relates to an issue that we typically associate with 

ordinary democratic deliberation like economic development and resource allocation.80 

This is a necessary consequence of teleological constitutions that include policy provisions. 

 

IV. Diving into Substance: The Content and Devices of (Post-Liberal) 
Teleological Constitutions 
 

A. Overview 
 

One of the most enduring legacies of the liberal democratic framework 

constitutional model is the focus on rights as central to modern constitutionalism.81 In fact, 

                                                             
79 Allan Brewer-Carías CONSTITUTIONAL COURTS AS POSITIVE LEGISLATORS: A COMPARATIVE LAW STUDY 40, Cambridge 
University Press (2011). 
80 Magalhales 434, Op. Cit. note 14, as to the Portuguese experience. 
81 See Ferreres Comella, CONSTITUTIONAL COURTS 36, Op. Cit. note 15; Daniel P. Kommers & Russell A. Miller, Das 
Bundesverfassungsgericht: Procedure, Practice and Policy of the German Federal Constitutional Court  in 
CONSTITUTIONAL COURTS 104, Op. Cit. note 5 
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modern framework constitutions start with the Bill of Rights and later turn to the structural 

provisions.82 Teleological constitutions continue this practice. The effect of this focus on 

rights has been so compelling that many actually believe that most of the substantive policy 

content of a constitution lies in its rights provisions. If it’s substantive in nature, it probably 

is a right. It constitutes a true rights revolution and it is a very individual-based approach to 

constitutional theory. This logic has created an interesting, but not total, self-perpetuating 

cycle: because most people believe that substantive provisions equal rights, constitution-

makers do, in fact, articulate constitutional substance in the form of explicit rights, thus 

re-enforcing the original view. Rights-centered constitutional theory is a mainstream view: 

“[The] protection of fundamental or human rights has been the central driving force behind 

the convergence on constitutional fundamentals since 1945.”83 A central doctrinal issue has 

been the scope and breadth of rights.84 

As an empirical matter, it is to rights provisions that we must look at first when 

analyzing a constitution’s substantive content. But while rights are the main device for the 

articulation of substantive content, they are not the only one. There are also policy rules 

that carry direct binding effect, as well as other more indirect devices such as standards, 

principles and values. Teleological constitutions are filled with substance and content, 

whether in their Bill of Rights, Preambles, Directive Principles or even special sections 

devoted to economic organization and the like.85 But, because of the sheer attention of 

                                                             
82 Ferreres Comella Constitutional Courts 78, Op. Cit. note 15. 
83 Gardbaum, supra note 18, at 395. 
84 Goldsworthy 141, Op. Cit. note 2. 
85 See King, Neo-Bolivarian Constitutional Design 375, 387, Op. Cit. note 30; Elkins, Ginsburg & Melton 21-22, Op. Cit. 
note 4. 
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constitutional theory on rights, it is there where we start our search for substantive content 

in teleological constitutions. 

B. Rights 
 

1. Introduction  
 

Liberal democratic framework constitutions include the familiar list of (1) 

individual, (2) political, (3) negative rights (4) opposable to the state (vertical). The U.S. 

experience has been one of negative political rights at the federal level. State constitutional 

regimes are different, but have been the victims of a judicial approach premised on the 

federal model that have put those rights in semi-hibernation.86 As such, government action 

that infringes the freedom of speech, unduly burdens religion, unjustifiably discriminates 

against an individual or violates the protection against unreasonable searches and seizures 

is found to be in violation of the Constitution. Courts as negative legislators that strike 

down government actions that infringe the Constitution take center stage in this approach 

to rights. 

 But the articulation of rights is much broader than negative protection against 

government action. There are multiple variables that, in turn, create a vast array of 

combinations that transcend the classic paradigm. First, we have political and civil rights 

on the one hand, and social, economic and cultural rights on the other. This is a distinction 

as to the nature of the right. Second, we have positive and negative rights. This is a 

                                                             
86 “Although nearly two dozen state constitutions contain some type of affirmative guarantee of welfare rights, state 
courts are extremely reluctant to enforce those rights.” (Emphasis added) Elizabeth Pascal, Welfare Rights in State 
Constitutions, 39 RUTGERS L. J. 863 (2008). 
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distinction as to the effect of the right. Third, we have rights that are opposable to private 

parties as well as state actors. This is a distinction as to the reach of the right, which can be 

described as vertical or horizontal. Finally, we have the titleholder of the right, which can 

be individual or collective. 

The U.S. scholarship, as well as other scholars from the liberal democratic tradition, 

constantly fail to make these distinctions or take into account all of these variables. For 

example, they always seem to equate, almost inherently, socio-economic rights as positive 

claims upon the state with the corresponding budgetary and resource allocation problems 

which, in turn, fuels their apprehension for judicially enforced socio-economic rights.87 

This appears to be the result of an artificial dichotomy: since they are accustomed to 

political rights that are negative in nature, they assume that socio-economics rights are 

positive. They seem to be mirror images of each other. But socio-economic rights need not 

be positive and need not be only opposable to the state. The idea that negative political 

rights are wholly enforceable while positive socio-economic rights are not fails to 

distinguish between the multiple articulations of rights. Let us take a closer look. 

2. Rights According to Their Nature 

 Political and Civil Rights 

                                                             
87 Schwartz, supra note 29, at 1235 (describing the argument made against the enforceability of these rights). 
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 Examples of political and civil rights are freedom of speech and of the press, freedom 

of religion and association, criminal procedure guarantees, due process and the equal 

protection of the laws. 

Political and civil rights are the bread and butter of liberal democratic framework 

constitutions. They are considered first generations rights, precisely because, as a historic 

matter, they were the first to be adopted.88 As we saw when we analyzed the framework 

constitutional type, one of the main purposes and functions of this type of rights is to 

facilitate self-government by improving the proper operation of the structural machine 

created by the constitution. It is because of that connection with the structures of 

government and the institutions of public power that we label them as political rights. As 

a result, they are inherently connected to the concept of real citizenship and participation 

in the political process, hence their label as civil rights. While in high-intensity liberal 

democratic constitutions these rights can acquire independent meaning, because of their 

nature, they retain the political and civil labels, and hence, their characterization as 

procedural. 

 Political and civil rights normally take center stage when a modern constitution is 

being drafted. There are multiple probable explanations for this phenomenon. First, their 

longevity. As part of the first generation of rights, political and civil rights have been around 

longer than any other type of right, and so are almost automatic in any modern 

constitutional endeavor. Liberal and post-liberal systems share this feature. Second, they 

                                                             
88 Venter CONSTITUTIONAL COMPARISON 130, Op. Cit. note 21. 
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are essential to democratic self-government. As we saw when describing the framework 

models, political and civil rights are part of citizenship and, in turn, avoid a breakdown in 

the structure created by the constitution. They are essential to the effective operation of 

democracy. Third, the dominant status of liberal democracy as the main political theory in 

the world today has an inevitable spillage effect over to constitutional design. This central 

role is partially responsible for the skeptical approach many scholars have to giving 

constitutional rank to non-political rights: “And once a bill of rights is being framed or 

subsequently interpreted, there are pragmatic reasons for focusing on more traditional civil 

and political right and leaving the existence or extent of positive social and economic rights 

to legislative discretion.”89 

 Also because of historical and ideological factors, civil and political rights tend to be 

of a negative character.90 In other words, that they protect against a determined action. 

They are also typically opposable to the state. But, as we will see when diving into both the 

negative-positive and horizontal-vertical dichotomies, political and civil rights come in all 

shapes and sizes. Some constitutions have broken this classic and limited mold. Yet, the (1) 

negative and (2) vertical articulations of political and civil rights are the main examples in 

existence today. Ideologically speaking, these rights also tend to reflect an individualistic 

outlook, equating liberty with lack of public intervention. 

 Socio-Economic Rights 
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Examples of socio-economic rights are right to a free public education, access to 

quality healthcare, and minimum wage or maximum hour provisions. 

Socio-economic rights are the bread and butter of teleological constitutions, 

especially the post-liberal version. They are labeled as second generation rights.91 At a bare 

minimum, they continue where political and civil rights left off. In other words, they add 

to the list of rights that are necessary for the democratic process to work. In that sense, 

they serve a procedural role along the same lines as political and civil rights: “Economic 

and social rights are inextricably intertwined with civil and political rights.”92 Yet, because 

they are socio-economic in nature, they are better labeled as substantive instead of 

procedural. 

 Many socio-economic rights come in the form of positive rights; many, but not all. 

Furthermore, that typical characterization as positive is also accompanied by the label 

vertical which, as we are about to see, has to do with their application against the state. In 

other words, that socio-economic rights are positive rights that create an affirmative duty 

on the state. For now it is important to separate these aspects: socio-economic versus 

positive-vertical. While in practice many constitutions do put them together, from a 

conceptual standpoint they share no inherent link and are not synonymous. Like political 

and civil rights, socio-economic rights also come in different shapes and sizes. 

                                                             
91 Id 130, Op. Cit.; “[S]uch provisions are not found in traditional bill of rights, such as that of the United States.” 
Sathe 219, Op. Cit. note 38. While socio-economic rights are associated with more modern constitutions, Glandon 
explains that pre-twentieth century “continental European constitutions and codes acknowledged state obligations 
to provide food, work, and financial aid to persons in need.” Glandon, supra note 40, at 524. 
92 Schwartz, supra note 29, at 1242-43. 
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Unfortunately, many scholars still make reference to socio-economic rights only as positive 

or vertical rights.93 

 Aside from their procedural function, socio-economic rights are the product of 

material inequality and the failure of democratic ordinary politics to solve that problem. 

We already addressed this in the constitutional-ordinary politics discussion. There we saw 

the structural argument for socio-economic rights: to protect vulnerable people from the 

failures of ordinary politics. As to their substantive content, socio-economic rights cover, 

at a minimum, basic human material needs, such as education, healthcare, food, housing 

and employment. If all else fails, a core minimum of sustenance is addressed, although that 

does not necessarily imply government guaranteed sustenance.  

 Aside from the familiar list of healthcare, housing and education, there are other 

types of socio-economic rights that must be mentioned briefly. First, labor rights. Almost 

by definition, these rights are mostly horizontal than vertical; that is, that they operate 

against private employers.94 This is crucial in the effort to widen our view of socio-economic 

rights as merely a laundry list of entitlements against the state and the public coffers. 

Second, even though some have characterized environmental protection provisions as 

belonging to third-generation rights,95 because of their similarity with second-generation 

                                                             
93 See Kapiszweski, Silverstein & Kagan 17, Op. Cit. note 60; Venter CONSTITUTIONAL COMPARISON 130, Op. Cit. note 21; 
Venter GLOBAL FEATURES OF CONSTITUTIONAL LAW 84, Op. Cit. note 2. 
94 See Magalhales 441, Op. Cit. note 14; Hershkoof & Loffredo, supra note 12, at 929; Rosenfeld, supra note 25, at 
25. 
95 Venter CONSTITUTIONAL COMPARISON 131, Op. Cit. note 21. 
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rights, I think it is correct, for our analysis of teleological constitutions, to include this type 

of provision within the socio-economic rights family. 

More than mere aspirational declarations, many of these rights are directly 

enforceable. But even in situations where a right is not directly enforceable, it does not 

mean it has no role no play or that it has no legal significance or consequence: “Putting 

rights into a constitution, even if not judicially enforceable, is not an idle gesture.”96 

 Almost by definition, socio-economic rights aim to protect weak members of 

society. That weakness is not necessarily numerical, as in the protection of minorities. The 

protected parties may be those who are economically powerless and vulnerable to abuse by 

more powerful forces, even if they constitute the social majority. Yet, which socio-economic 

rights are constitutionally protected is not universally established. While there is a 

historical tendency in favor of progressive rights that typically protect the poorest and most 

vulnerable members of society, some socio-economic rights can also include the property 

rights of less vulnerable groups. But, more conservative property rights have been severely 

weakened during the last decades.97 Finally, some would say that property rights, as first 

adopted in framework constitutions, are mostly seen –whether correctly or incorrectly-, as 

more political in nature than as full-fledged socio-economic rights. 

 Socio-economic rights constitute the cornerstone of the substantive nature of post-

liberal teleological constitutions. When a constitution takes position as to the importance, 

scope and effect of rights associated with education, health, labor and other similar 
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matters, the constitution transcends its neutrality, takes a substantive position and molds 

the future development of society. Even teleological constitutions whose only substantive 

features are its socio-economic rights –that is, they are not accompanied by other policy 

provisions-, those rights make all the difference as to the substantive nature of the 

constitution. 

There are many objections to the inclusion of socio-economic rights in 

constitutions. Some are premised on their positive and vertical versions.98 In these 

circumstances, the main concern is that the constitution promises that which the 

government, particularly courts, cannot deliver. When that happens, the constitution is 

weakened because there is a generalized sensation that one or several of its provisions 

become dead letter, which casts doubts on the authoritativeness and effectiveness of the 

entire constitution itself. It is better, they argue, not to have them in the first place. This 

has also added to the view that, simply put, socio-economic rights are not really 

constitutional rights: “Though many countries have included welfare rights or obligations 

in their constitutions, no democratic country has placed social and economic rights on 

precisely the same legal footing as the familiar civil and political liberties.”99 While I may 

disagree with the current universality of this affirmation, since I believe that some 

democratic countries have given some socio-economic rights the same legal footing their 

civil and political counterparts, Glandon’s point is highly relevant as to the generalized 

problem of under-enforcement that results in the under-valuation of socio-economic 

                                                             
98 See Venter GLOBAL FEATURES OF CONSTITUTIONAL LAW 102, Op. Cit. note 2. 
99 Glandon, supra note 40, at 527. 
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rights. The specific problem of judicial under-enforcement is re-enforced by scholarly 

skepticism: “Until recently, most U.S. scholars placed socio-economic rights outside the 

constitutional domain and beyond the enforcement power of courts.”100 This in turns 

facilitates courts from reading those provisions out of their constitutions. What is puzzling 

to me is that many modern democracies, even those that embrace the framework model, 

do in fact recognize and enforce socio-economic rights, it’s just that they are of a statutory 

nature.101 For example, labor laws in the United States that establish minimum wages, 

maximum hours and collective bargaining rights are all socio-economic in nature, yet are 

easily enforced. That is why some scholars have called for an adequate enforcement of these 

rights when they are given constitutional rank.102 

There are also objections to the judiciary’s institutional capacity and legitimacy to 

put these rights into effect.103 The question I will try to answer in the following chapters is 

how to actually make these provisions enforceable or, at the very least, relevant to 

constitutional adjudication, so as to vindicate the will of the people that adopted a 

teleological constitution in the first place. For now, our task is to clarify the content, scope 

and reach of these rights so that, when the time comes, the goal of identifying an 

enforcement model is not thwarted by conceptual confusion. 

We must shed many of the prejudices and assumptions normally associated with 

socio-economic rights. It is an undeniable fact that they have become a generalized feature 

                                                             
100 Hershkoff & Loffredo 925, Op. Cit. note 12. 
101 See Schwartz, supra note 29, at 1243. 
102 See Usman, supra note 46, at 1517; Schwartz, supra note 29; Glandon, supra note 40. 
103 Klug, South Africa’s Constitutional Court 307, Op. Cit. note 32; Kershkoff & Loffredo 934, Op. Cit. note 12; Venter 
GLOBAL FEATURES OF CONSTITUTIONAL LAW 84, Op. Cit. note 2. 
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of many modern constitutions. Bognador explains that today’s constitutions are “more than 

a mere organization chart.”104 Not only do they include a bill of rights that protects civil 

liberties, it “may also include a charter of social and economic rights, something 

characteristic of constitutions of the twentieth century.”105 Scholars like King make similar 

observations: “In more recent times, bills of rights have been quite expansive, embracing 

socio-economic rights.”106 This requires a careful look at the different constitutions that are 

in existence right now, in order to explore what we might have missed. The description of 

the South African Constitution’s recognition of socio-economic rights as giving it an 

“unique character” is puzzling to me, due to the many other constitutions that do include 

these rights and put them in effect.107 

If the problem of socio-economic rights is enforcement, then it is the duty of 

constitutional jurists to step up to the plate and propose solutions. Yet, as we are about to 

see, negative and horizontal socio-economic rights are quite easy to enforce. So, as to them, 

most objections would seem to be political instead of based on constitutional theory. If that 

is the case, we should not shield an ideological objection behind legal argument. 

3. Rights and Their Effects 

 Negative Rights 

                                                             
104 Bogdanor 4, Op. Cit. note 1. 
105 Id. 
106 King, Constitutions as Mission Statements 83, Op. Cit. note 40. See also Glandon, supra note 40, at 523-524; 
Schwartz, supra note 29, at 1233. 
107 Heinz Klug, Constitutional Authority and Judicial Pragmatism: Politics and Law in the Evolution of South Africa’s 
Constitutional Court in CONSEQUENTIAL COURTs 267, Op. Cit. note 5. See also Venter CONSTITUTIONAL COMPARISON 145, 
Op. Cit. note 21 (describing South Africa’s Bill of Rights as “avant garde” as to this issue). 
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 These are the easiest to enforce, probably because it simply requires striking down 

the action that violated them. Simply put, negative rights protects us against something 

else. It basically acts as a shield. Negative rights are not inherently political or socio-

economic, nor vertical or horizontal.108 A shield can protect a whole host of rights and 

against a wide range of actors.  

The ease of enforcement as to negative rights lies in the lack of affirmative or 

creative remedial action needed for their vindication. If a local government entity censors 

a small newspaper and there is a constitutional right to free speech, a court need only 

invalidate the state action; if a group of workers goes on strike having a constitutional right 

to do so and an employer attempts to fire them, a court need only stop the employer from 

going forward with the disciplinary action; and so on. 

 These examples illustrate the erroneous characterization of socio-economic rights 

as purely or even mainly positive rights in relation to their effect, and vice-versa. For 

example, the right of workers to strike is a negative socio-economic right. Furthermore, it 

is enforceable against a private party, making it a horizontal as well as negative socio-

economic right. Negative rights have no inherent substantive content, yet they give 

substantive provisions like socio-economic rights greater scope and reach by transcending 

their generalized characterization as only entitlements that require affirmative government 

action and financial disbursement. Negative socio-economic rights do not require a direct 
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disbursement of public funds, thus destroying one of the main argument against socio-

economic rights in general. 

 The examples we just mentioned are a good sample of negative rights: freedom of 

speech; right to strike. 

 Positive Rights 

 Positive rights compel action. Like negative rights, these have no inherent 

substantive content. The compelled entity need not necessarily be public or related to the 

government. Private parties can also be compelled to action.109 

Also, “not all positive rights are social or economic in nature…[they can also] involve 

protective duties respecting civil and political rights.”110 Finally, “the converse is true: not 

all social and economic rights are positive rights.”111 This is key, because many times there 

seems to be an automatic correlation between positive and vertical rights, that is, 

obligations on the part of the state. But, if a private employer is required to offer its 

employees safe working conditions as a positive right of the latter, outside from the judicial 

enforcement element that would be present if the workers wish to vindicate that right in 

court, no affirmative government action is needed. This conceptual confusion has been 

problematic, because it has added to the notion that socio-economic rights are inherently 

unenforceable: “Economic rights, so-called second generation rights such as healthcare, 

housing, education, etc. are the equivalent of positive rights, while negative rights include 
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classic political freedoms, so-called first generation rights such as freedom of speech and 

religion.”112 While the list of rights used by Usman as an example of economic rights are, 

indeed, positive in their effect, we have seen that there are negative socio-economic rights 

as well as positive political and civil rights.  

 The main problem with positive rights, whether they are political, socio-economic, 

horizontal or vertical, is the issue of judicial enforcement.113 Positive rights are probably the 

greatest challenge for teleological constitutions and the judicial role. As we saw, this 

challenge is separate from the general enforceability of socio-economic rights. Even 

positive political rights are tricky to implement. So, the issue is not the enforceability of 

socio-economic rights in particular, but of positive rights in general. When it comes to 

positive rights, a challenged act can be declared unconstitutional “not for what it provides 

but for what it fails to provide.”114 

 The issue of the judicial enforceability of positive right has raised separation of 

powers concerns.115 Negative rights, whether political or socio-economic, vertical or 

horizontal, fall easier within the traditional judicial function as negative legislators.116 While 

some negative rights have substantial policy implications, like a ban on privatizations of 

state-owned enterprises, positive rights have substantial governance implications. When a 

                                                             
112 Usman, supra note 46, at 1464. 
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court acts as a negative legislator, it merely has to strike down the challenged act.117 But 

when it comes to positive rights, the issue of alternatives as to remedies becomes trickier. 

I will attempt to address that in the following chapters.118 For now, as to this description of 

the different manifestations of rights, the main point is that positive rights create an 

affirmative duty on whomever they bind. But these difficulties should not be used as an 

excuse to undo what the people have decided: “The decision to include socio-economic 

provisions in a state constitution [read: positive] thus is understood as a mandate to the 

legislature that narrows the scope of political discretion.”119 Courts should not be able to 

erase these constitutional mandates. As Pascal explains, “[i]f social rights are truly 

unenforceable [again, read: positive], they may be meaningless provisions in constitutions, 

or even undermine constitutional legitimacy.”120 

 Finally, some scholars believe that “the difference between negative and positive 

rights has been overemphasized.”121 They point to the fact that some negative rights have 

“complementary positive duties.”122 If this is true, then there is hope that all constitutional 

rights, independent of their nature and effect, are capable of being judicially enforced, even 

                                                             
117 Rosenfeld, supra note 25, at 5. 
118 For example, some courts have adopted an approach based on giving the legislature wide deference as to the 
implementation of positive rights, especially as to the means to be used, limiting themselves to a reasonableness 
analysis of those actions. See Gardbaum, supra note 18, at 452. See also Usman, supra note 46, at 1495 (discussing 
that the “tendency of foreign judiciaries whose national constitutions contain affirmative rights provisions has been 
to avoid aggressive enforcement of such rights out of concern about distorting budgets, interfering with policy-
making, and exceeding separation of powers limitations.”). 
119 (Emphasis added) Hershkoff & Loffredo, supra note 12, at 929. 
120 Pascal, supra note 86, at 864. Note the seemingly interchangeability of “positive” and “socio-economic” rights. I 
think both Pascal’s and Hershkoff & Loffredo’s preference for the socio-economic label is a testament of the current 
mainstream dichotomy that negative-equals-political-rights while positive-equals-socioeconomic-rights. 
121 Pascal, supra note 86, at 866. 
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if using different standards of review. There are several examples of a positive right, 

some even found in U.S. constitutional doctrine, such as the right to access public 

information, jury trial and the right to counsel in criminal proceedings. Other positive 

rights include a safe workplace and access to a free public education. 

4. Rights as to Their Reach 

Vertical Rights 

Simply put, these are rights that an individual has against the government. In their 

negative form, verticality enjoins the government from encroaching a particular right. In 

its positive form, it creates an entitlement the government must address affirmatively.  

In the beginning, most constitutional rights were vertical in their reach. This has 

structural and ideological explanations. First, because the earlier constitutions were about 

government and not society, the rights contained in them only protected people from the 

state. This is the social contract theory at work, where the constitution is a contract 

between the individual and the state. Therefore, the rights mentioned in the constitution 

only apply to the parties in the contract. Second, there is an ideological motivation here 

which identifies the government as the main threat to individual liberty. In order to protect 

that liberty, rights against the government must exist, especially those that have negative 

effect. This is at the core of the liberal democratic ideology, which is why many framework 

systems require state action in order to enforce a constitutional right.123 
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Positive rights change this ideological view. While still opposable to the state in their 

vertical articulation, by creating entitlements from the state, the government becomes a 

source of benefit and support instead of oppression. This is also an ideological stance, 

which is why constitutions that include positive rights against the state, especially of a 

socio-economic nature, signal at minimum, a social-democratic approach to public power. 

“A right against” signals that the other entity in the equation may abuse its power. “A right 

to” signals that the transaction to be had is beneficial. 

Horizontal Rights 

As I stated when discussing the rationale of post-liberal teleological constitutions, 

not all sources of oppression and threats to individual liberty come from the government. 

Powerful private interests also affect the daily lives of citizens. Horizontal rights apply 

laterally, that is, between citizen and citizen. They are meant to shield against or create an 

entitlement opposable to private parties.124 

Although most of the rights found in framework constitutions are vertical, not all 

are. For example, the abolition of slavery in the United States by way of the 13th Amendment 

interfered with the relationship between masters and slaves. Other framework countries 

have found that, while their rights are first and foremost vertical in their reach, there are 

spillover horizontal effects. An example of this that courts will interpret private law through 
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the prism of the corresponding vertical constitutional right.125 For their part, teleological 

constitutions tend to include a host of rights that have express horizontal reach.126 

Examples of horizontal rights are privacy, minimum wage provisions, guarantees of 

safe working conditions, and so on. 

5. Rights as to Their Titleholder 

 Individual Rights 

 Since the days of the early framework constitutions, the individual has been the 

main protagonist of the rights revolution. This reflects both a physical and ideological 

stance. First, individuals are the basic unit of human existence. Each person represents an 

independent component of the political community. Second, the individual as a political 

concept is the centerpiece of liberalism. 

 Most rights belong to an individual. Even if we are in a group, as it relates to rights, 

that group is merely a collection of individuals. When a particular association engages in 

protest, it is the members who have the right to protest, not the organization as a separate 

entity. They have just decided to exercise their individual rights collaboratively. 

 Collective Rights 

 But not all rights can be exercised by an individual. Some rights require the existence 

of two or more persons. These are collective rights because they cannot be exercised by a 
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single individual. For example, in the labor arena, many constitutions recognize the right 

to engage in collective bargaining. By definition, a single worker cannot engage in such 

type of bargaining. For that matter, the right to engage in a strike or concerted activity 

requires the presence of an additional person. Collective rights are not the sum of your 

right and mine. On the contrary, they are our rights, even if only one of us vindicates it in 

the judicial arena. Some constitutions give rights expressly to groups.127 

6. It All Comes Together: The Multiple Manifestation of Rights 

 A right can be classified by its nature, effect, reach and titleholder. Its nature can be 

civil and political or social and economic. Its effect can be negative or positive. Its reach 

can be vertical or horizontal. Its holder can be individual or collective. Each classification 

can engage with the other, thus creating a very wide range of possible rights articulations. 

A few examples will suffice to illustrate these combinations.128 

-Negative, Political and Vertical: Freedom of speech 

-Positive, Political and Vertical: Access to public information 

-Negative, Socioeconomic and Vertical: Right to strike of public employees 

-Positive, Socioeconomic and Vertical: Universal free elementary education 

-Negative, Political and Horizontal: Ban on slavery 

-Positive, Political and Horizontal: Religious freedom in the workplace 

-Negative, Socioeconomic and Horizontal: Ban on unjust dismissal in the workplace 

-Positive, Socioeconomic and Horizontal: Safe working conditions 
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C. Other Substantive Provisions 

1. Introduction 

 As stated earlier, not all policy provisions come in the form of rights, although the 

current structure for their vindication is always seen as rights-oriented because of the 

individual nature of judicial litigation. Add to this the historical baggage of an individual 

rights centered constitutional theory. At this point, it is crucial to understand the structural 

differences between individual rights and other substantive policy provisions so as to better 

deal with the issue of enforcement.129 

Recent developments in constitutional design points to constitutional policy 

provisions that are outside the direct realm of individual action. While older constitutions 

do take a page from the social contract theory of a constitution-as-a-contract-between-

state-and-citizens, teleological constitutions of a more modern character see in 

constitutional design substantive blueprints for society as whole, transcending the state-

individual relationship. As such, they go beyond many premises of the older, framework 

constitutions. First, they deal with issues that are not related to the institutions of 

government: economic organization, environmental policy, social relations, cultural 

development, the division of labor, and so on.130 Second, they are not limited to the creation 

of rights to be claimed by individuals. They can take the form of binding policy as a general 

matter: abolition of the death penalty, nationalization of banks, protection of water 

sources, distribution of land, modes of economic production. These substantive provisions 
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constitute binding public policy. That is, the constitution itself adopts public policy choices 

that are binding on the political branches, and, if they fail to follow or obey them, they can 

be vindicated in the courts. These constitutionally entrenched public policy choices, 

combined with rich socioeconomic rights, reveal a program and an ideology underneath 

the Constitution itself, which forms an inherent part of it. This is the stuff of post-liberal 

teleological constitutions. 

These devices are also ideologically distinct from the rights model, as they tend to 

be less individualistic and see society as an entity on to itself which the constitution wishes 

to mold. These substantive provisions are detached from the individual, but can be claimed 

by them. An example of this is a constitutional provision requiring free public education. 

Some would limit it to stating an individual’s right to a free public education. It is my goal 

to demonstrate other avenues for judicial vindication of these policy commands outside 

the realm of an individual rights argument and approach. In the end, the judicial role will 

depend “on the level of precision of the provisions and their ideological coherence.”131 In 

other words, if the provisions are rules, standards or principles. 

This brings us the issue of so-called mission statement constitutions. King explains 

that there are two types of mission statement constitutions: constitutions as mission 

statements and constitutions with mission statement provisions.132 According to him, “[t]he 

greater the range of mission statement provisions in the constitution, the more guidance 
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the constitutional authors will have provided to the interpreter.”133 Rules, standards and 

principles laced with substantive content fall within the second characterization. King also 

explains that constitutions articulate these statements in a variety of forms: Basic 

Organizing Principles of the States, the Bill of Rights, Directive Principles of State Policy, 

Ad-Hoc Statements of Principle and the Preamble. Some of the new teleological 

constitutions of Latin America even contain entire constitutional sections devoted to 

economic organization and policy. We already discussed substantive rights provisions. 

Now we turn to the other articulations. 

2. Rules, Standards and Principles 

 As Balkin explains, “[r]ules, standards, and principles are different kinds of linguistic 

regulations of political action. They have different effects in a plan and create different 

degrees of constraint and delegation.”134 

A legal rule “binds a decision-maker to respond in a determinate way in the presence 

of delimiting triggering facts.”135 It tends to be specific and leaves little room for discretion 

on the part of the entity charged with its application.136 Rules are the easiest way to bind a 

decision-maker. Yet, because of the specificity required to give them effective binding 
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force, they will only cover a certain and limited set of factual situations.137 Depending on 

their substantive content, rules can prohibit or demand action. 

 Standards are broader than rules, in that they create a somewhat spacious bench-

mark used to measure a particular action. In other words, they offer coordinates which 

generate a space that encompasses many different factual situations. Within that space, 

standards provide a mandatory set of conditions which are exclusive. As such, they tend to 

“collapse decision-making back into the direct application of the background principles or 

policy as to a fact situation.”138 As a result, the decision-maker is granted more discretion 

compared with the rule setting.139 Standards require the exercise of judgment and allow for 

more dialogue in the deliberative process and “imply an ongoing openness to interpretation 

and change.”140 

 Finally, we have principles which “like standards, provide reasons that the decision 

maker must utilize.”141 Yet, as Strang describes, “unlike standards…principles do not 

preclude the decision maker from employing additional considerations in making a 

decision.”142 In other words, standards offers the exhaustive source of factors to be 

considered in a particular adjudication, but are broad enough to encompass a wide range 

of situations. Principles are broader still, by allowing the adjudicator to look elsewhere in 
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order to put them into practice. In the end, standards and principles are considerably 

similar between themselves in comparison with rules.143 

 Finally, as to the connection between rules, standards and principles with 

ideological content, Harding explains that the common wisdom was to associate rules with 

right-wing views and standards with the left.144 But, according to her, “there is in fact very 

little correlation between political ideologies and the use of rules or standards.”145 However, 

she does note that “standards are more closely associated with moderation, and rules with 

more extreme, ideological positions, whether left or right.”146 This is in recognition of the 

more flexible, adaptable and moldable nature of general standards and principles in the 

fact of more strict rules that attempt to avoid change through judicial interpretation.  

3. Policy Rules 

 The previous discussion on rules, standards and principles focused on their 

structural operation as constitutional devices. Now I wish to link them with substantive 

content.  

Constitutional policy rules make up the strongest case for strong judicial 

intervention while leaving little room for judicial discretion. Take, for example, a 

constitutional provision that states: “No corporation may own, directly or indirectly, more 

than 500 acres of land”. It is true that courts would still need to make wide-ranging factual 
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determinations in order to adequately identify possible violations of this rule, but the policy 

character of the provision is beyond question. Take another example: “All beaches are 

public domain and cannot be privatized in any form”. Again, there is always room for 

interpretation and construction. For example, what is a beach? What does it mean to 

privatize something? But, we should not confuse the power to interpret with discretion as 

to the substantive content and force of a provision. The importance of this type of provision 

is its role in the constitutional structure: an enforceable policy choice that is not confined 

to the state-individual relationship, but as a binding rule on society that may be vindicated 

through the organs of the state. 

Curiously enough, there are circumstances where the stronger the rule the bigger 

the temptation for courts to shy away. As Usman relates “[s]trangely, there even appears to 

be an inverse relationship between the degree of enforcement by state courts and the 

seeming strength, when considered textually, of the constitutional provision at issue.”147 If 

this is true, then courts are simply abdicating their judicial role or even subverting 

democratic constitutional self-government. This signals an apprehension with the 

interventionist role of courts. I will discuss this in greater depth in Chapter 4. For now, I 

take note of the seemingly natural view that courts and policy shouldn’t mix, unless there 

is a bright-line rule that compels action.148 The problem is, as we are about to see, that there 

are substantive devices other than rules that require judicial intervention into areas 
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previously unheard of. The absence of a bright-line rule should not be an excuse to ignore 

other constitutional devices adopted by the sovereign people. 

4. Policy Directives and Substantive Standards and Principles 

 There are times when we want a constitution to contain other substantive provisions 

that are not as direct and controlling as rules.149 The blueprint for society must include 

unmovable pillars, but also guidelines for development by the different entities that make 

up the social structure. Through these devices, whether goals, aspirational statements, 

general provisions, guidelines, standards, directives or principles, the constitution gives 

substantive direction but not specific orders. Under these circumstances, flexibility is 

offered to the elected branches whereby the goal is set by the constitution while these 

institutions decide the best course to get there. As a result, the judicial role is reduced, but 

by no means does it become negligible. Some roads are not permissible in order to reach a 

particular constitutionally-established goal. Again, the crucial aspects of these types of 

provisions are on the enforcement end of the equation, so for now I will just mention a few: 

statutory interpretation, judicial supervision of selected means, evaluation of progress 

made, adequate remedies, and so on. 

There are two main roles for these types of non-rule devices. First, as complements 

to bright-line rules.150 In other words, they combine with rules to create an expansive 

provision.151 This bright-line rule plus the general language approach produces two distinct 
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results.  First, it creates an unmistakable irreducible core that protects a minimum 

content.152 The existence of a bright-line rule washes away the possibility that a narrow 

reading of the principle might violate that core. Second, it is not wise to only adopt bright-

line rules. This would require an endless list of prohibitions or commands that would, 

almost necessarily, be incomplete. As such, that which was not specifically addressed by 

the text could be misunderstood to be a lack of constitutional attention. So, by 

complementing the bright-line rule with a general language provision, such as a principle 

or standard, the latter takes a life of its own. By fortifying and enlarging the core, the 

penumbra also grows and solidifies. In these cases, the principle or directive is inherently 

linked with the rule, and vice-versa, in an attempt to establish a clear minimum and, at the 

same time, signal a policy choice in favor of expanding that minimum. The rule protects 

the core and the principle enlarges the penumbra. 

The second role for substantive standards and principles is as independent sources 

of adjudication, regardless of the existence of a corresponding rule. Depending on their 

wording, these provisions can be merely aspirational or can actually direct adjudication.153 

Of course, these provisions can come in different levels of generality or specificity. Compare 

“equal protection of the laws”, “no unjustified discrimination”, “adequate protection of 

natural resources for the benefit of the community”, “respect for Human Rights”, and so 

on. But, these provisions can also carry varying degrees of ideological significance and 

weight. Compare “due process of law”, “teachings of Ataturk”, “compatible with a just and 
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democratic society”, “basic pillars of socialism”, “social function of property”, “free market 

principles”, “classless society”, “Human Dignity is inviolable”, “just and equitable 

distribution of wealth” and the like. 

 While all of them share the characteristic of not being directly binding as compared 

to rules, they do require certain actions by courts, or at least directs them in a very 

particular direction, especially as to critical issues like economic development and social 

policy.154 They are not neutral nor can they be easily dismissed. Their inclusion in the 

constitutional text is not an accident nor a mere afterthought with no consequence. The 

problem has been that courts have completed abdicated their own role, thus basically 

eliminating these policy provisions as mere symbolic aspirations that have no space in the 

realm of judicial adjudication. In the end, rules, standards and principles can be used both 

by framework and teleological constitutional systems, although they have different effects 

in each. But teleological systems go further. Teleological constitutions lay the foundations 

of society and prescribe a desired goal. Evidently, other, non-judicial institutions are 

responsible for the march towards that goal. Ordinary politics still have a huge role to play. 

But, we cannot escape the stated or unstated substantive goals of the constitution. In 

addition to all their rules, standards and principles, constitutions also have overarching 

goals. This relates to King’s characterization of the constitution as mission statements.155 

According to King, mission statements articulate the “core values and commitments that 

                                                             
154 See Galligan & Versteeg 12, Op. Cit. note 8, in relation with the so-called Neo-Bolivarian constitutions of 
Venezuela, Ecuador and Bolivia. 
155 King, Constitutions as Mission Statements 81, Op. Cit. note 40. 



131 
 

constitute or form part of the purpose of the state, and are meant to guide its 

decisionmaking.”156 

 
D. The Role of Text 

 

 In Chapter 3, I will analyze with greater detail the different methodological 

approaches to interpretation and construction that are currently used and proposed in 

relation to constitutional adjudication. There I will discuss how text is interpreted and 

applied. Now, I focus on how the different constitutional types approach text. 

 We already saw Harding’s assertion that rules are neither left nor right, but more 

associated with strong ideological positions, while standards, which also elude the right-

left dichotomy, favor moderation. Of course, here context and content are key. In the 

context of post-liberal teleological constitutions, I propose some additional elements: (1) 

that rules tend to be more policy laden, (2) that they are meant to direct the actions of the 

judiciary, (3) that they can be very interventionist in nature while also limiting judicial 

discretion, and (4) that when they are combined with standards, they allow for expansion 

while accounting for moderation if the need arises. 

 A constitutional design meant to directly influence governance needs textual clarity. 

Teleological constitutions tend to be clearer and more precise than their framework 

counterparts,157 precisely because they want to assert themselves and avoid being 
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circumvented by institutional actors that wish to frustrate the popular will.158 At the same 

time, they wish to empower the judiciary to carry out their substantive designs. Textual 

clarity gives them legitimacy in the exercise of that power and, at the same time, supervises 

that exercise.159 In the teleological context, general and open-ended text is not just a 

mechanism for flexibility and change, although it is;160 it is a way to facilitate constitutional 

development in an expansive direction.  

Elkins, Ginsburg and Melton explain that the three key ingredients of constitutional 

endurance are inclusion, flexibility and specificity. Among the advantages of specificity is 

that it takes away the uncertainty of vague provisions that may return in a moment of crisis. 

Furthermore, it makes violations clearly identifiable, thus giving institutions the 

opportunity to strengthen constitutional rule by remedying those violations.161 Also, these 

authors warn about too much constitutional flexibility because, “if taken to an extreme, 

flexibility undermines the very notion of constitutionalism as a set of stable limits on 

ordinary politics.”162 As a result, while they recognize that “specificity and flexibility are in 

some tension with each other,” they can also be mutually reinforcing.163 
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 In that sense, Harding’s assertions ring true: ideological constitutions employ clear 

and specific rules in order to avoid judicial watering down.164 But binding rules need not be 

narrow as to their content in order to retain their specificity and precision. Specific rules 

can have far-reaching effect. Clear text points the way. 

 

V. Constitutional Creation: When the People Write a (Post-Liberal) 
Teleological Constitution 
 

A. Introduction 
 

 As time has gone by, constitutional creation has been democratized and made more 

public. Participation has risen and popular attention to the process itself has become 

heightened. As a result, the nature and role of the constitution-making process has changed 

dramatically.165 

As to the role of constitution-making history in constitutional adjudication, two 

things come to mind. First, the process constitutional creation are not remote events in a 

distant past whose study is more in the realm of history than law. On the contrary, they are 

recent processes that created vast amounts of records which are accessible and intelligible, 

as well as full of detail, explanation and content.166 Second, they constitution-making 

process was a central aspect of national identity and social alignment; it was a 
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transcendental social process. As such, all eyes of the political community where focused 

on the process itself, shifting the center of attention from the ratification process to the 

actual drafting.167 The people were not merely passive ratifiers of the work done by others. 

On the contrary, they were active participants in the drafting process, whether by (1) 

electing the delegates who, as part of their selection, publicized their constitutional 

proposals for popular analysis; (2) generating the political and social forces that gave life to 

the Constitution itself, like in the case of a revolutionary or transition society; (3) directly 

proposing specific provisions to the constitution-making body; or (4) actively engaging the 

process through a constant monitoring of the work done by the drafters. In such cases, the 

argument in favor of We The People is more compelling.168 As a result, the binding nature 

of the history of the constitution becomes inescapable. 

As to the nature of that process, it lies at the heart of purposivism, for it is there that 

the why becomes the what. Also, the increased importance given to, and democratization 

of, the constitution-making process, combined with the tendency to incorporate more and 

more substantive content into the constitution, makes it a crucial part of the teleological 

design. The drafters are not writing a legal document that mainly serves a coordination 

function, coupled with identifying key political rights. Instead, the increased politization 

of the constitution has made the drafting itself a fundamental arena for policy making. 

                                                             
167 Compare this with the secret drafting process of the U.S. Constitution. Vasan Kesavan & Micheal Stokes Paulson, 
The Interpretive Force of the Constitution’s Secret Drafting History, 91 GEO. L. J. 113, 1115 (2003).  
168 See Venter CONSTITUTIONAL COMPARISON 13, Op. Cit. note 21 (describing the historical argument for the transference 
of sovereignty from the people to their elected representatives in constitutional creation). 



135 
 

Finally, attention must also be given to the historical context in which the constitution was 

written, as well as the social forces that gave it life.169 

B. Creating the Constitution: The Process 

 Others have studied the mechanics and other procedural aspects of constitution-

making processes around the world. I wish to focus on the democratic and ideological 

elements that surround the process itself.  The why behind the why.170 

 Counterintuitively, the first factor to be considered is not selection of the drafters. 

A truly popular and teleological constitutional process begins before that, articulating the 

social and historical context of the process and the ideological elements that underlie it. 

Blount, Elkins and Ginsburg mention the pre-drafting stage, which includes the 

“mobilization of interests (and counter interests) prior to the preparation of a text.”171 

Previously, much attention was given to the experts, leaders and bodies that channeled this 

pre-constitutional process. Now attention has turned to the public itself.172 Now, public 

participation need not only come in the process of the direct election of delegates or the 

individual submission of ideas to the constitutional body. Popular pressure and 

mobilization can come in different shapes and can be even more effective.173 
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 Constitutions are nor written in a historical vacuum.174 They are social creations. 

Therefore, we must also identify and analyze the social forces that gave it life. As we saw in 

the discussion about constitutional politics, there are situation in which a strong, social 

majority, unable to triumph permanently in the ordinary political realm, turns to the 

constitution to entrench its views as the constitutional majority, and thus start a process of 

hegemony in an attempt to make ordinary politics reflect the constitutional reality.175 More 

ideological constitutions, like post-liberal ones, are sometime the result of victorious 

revolutionary movements.176 Attention should also be given to more general historical 

elements that shape the social process.177 As Hirschl point out, “constitutionalization and 

the expansion of the judicial power more generally are an important manifestation of the 

concrete social, political, and economic struggles that shape a given political system.”178 In 

that sense, “courts hardly ever act alone.”179 

After recognizing the importance of pre-drafting circumstances, we can turn to the 

selection of the drafters and the issue of on-going popular participation in the constitution-

making process after the selection has been made. Electing the drafters is a crucial 
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element.180 The same thing goes for public consultation at various stages,181 which can be 

formal or informal, but almost always requires some sort of formal public approval at the 

end. The composition and size of the drafting body, as well as the speed if its deliberation 

are also relevant factors.182 

 As to the framers themselves, Elster identifies three supposed interests that 

motivate them: (1) interest, (2) reason, and (3) passion.183 Not surprising, he identifies the 

second one as the optimal motivator, described as “an impartial concern for the common 

good in the long term.”184 While he states that “the role of passion does not need to be 

exclusively negative,” he sees it with skepticism.185 

General references to the common-good and reason makes it difficult to identify 

what should be included and what should be left out. Elster appears to reject teleological 

constitutions as a general matter, due to the danger of a constitutional majority imposing 

itself on future political majorities in what he calls the “future tyranny of the minority.”186 

This brings us back to the constitutional-ordinary politics distinction, which I’ve already 

discussed. A constitutional majority need not be an eternal political one; it is entitled to 

lose a few elections now and then. The crucial question lies elsewhere: if the majority that 
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adopted the constitution is actually a constitutional one or merely a temporary political one 

that simply coincided with the constitution-making process. I agree that constitution-

makers should be aware of their own status as one or the other. But the increased 

democratization and participation of the constitution-making process makes it harder for 

social minorities to squeak in and become an effective artificial constitutional majority. 

That phenomenon happens with greater ease in ordinary politics, when the people lower 

their attentiveness and active participation. As Blount, Elkins and Ginsburg point out, 

visibility “may reduce rent seeking and self-interest, as interest groups seek to exploit the 

relative anonymity of ordinary politics.”187 

 Yet Elster sees danger in public and transparent processes of constitutional creation. 

While he does recognize that the “publicity of debates and votes would induce, if not 

impartial motivations, at least verbal and nonverbal behavior consistent with such 

motivations,”188 thus making it harder for the process to be high-jacked by, for example, 

powerful economic minorities, he does fear grand-standing.189 He also warns against 

ideologues winning the upper-hand over “more competent individuals.”190 While there is 

always a risk that constitutional-makers will not be up to the task, I disagree with the 

negativity attached to people with strong ideological principles being able constitutional-

makers, as opposed to the experts and technocrats who could be more likely to ignore 

popular will and impose their “objective” views.  
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Elster also blasts party interests, because, “[i]n many cases, they have an undesirable 

impact.”191 I don’t believe there is an inherent link between party interests and undesirable 

impacts. There is definitely a risk of party interests clashing will the common good or, more 

important, popular will. But popular and mass political parties are still a legitimate and 

important vehicle for public participation and the adoption of public policy choices. I think 

the era of the selfless and disinterested individual has passed; people want to elect those 

who agree with them. This is particularly true and important in the context of teleological 

constitutions. If all we are drafting is a framework constitution that will mostly deal with 

coordination issues, may be a body of experts is the way to go. But if the people want their 

constitution to take substantive positions as to social, economic and other important 

issues, then political alignment and accountability are essential. The policy preferences of 

the drafters must align with those of the social majority. 

 Finally, Elster suggests that an emotion driven constitutional process can drive 

delegates to “include temporary preference changes that differ from the permanent and 

stable attitudes of the agents.”192 But we normally associate the temporary passions of the 

majorities with the ordinary political process, not the constitutional stage. Precisely 

because more people are participating and because there is a recognition of the sheer 

importance of the process itself, constitutional politics, even if driven by legitimate political 

emotions, can also be moments of equanimity. Teleological constitutions are based on 
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political passion. But there is a difference between the irrational passion of the mob and 

the constructive passion of a self-governing people. 

 Some mention should also be made of the role of transitions in constitutional 

creation. Whether it is the transition from state socialism to capitalism in Eastern Europe, 

from colonialism to independence in Asia, from apartheid to plural democracy in South 

Africa or from neo-liberalism to post-liberalism in Latin America, constitutional transition 

is a fundamental aspect of the design and operation of constitutions.193 Transition is a form 

of constitutional change.194 Democratization, which can come in different forms, is one of 

the main manifestations of transition societies.195 We will return to these issues in Chapter 

9. 

C. Polarization and Consensus 

 Alberts, Warshaw and Weingast propose that “[m]ost democratic constitutions fail 

to endure.”196 Furthermore, Elkins, Ginsburg and Melton propose that “most constitutions 

die young.”197 There is an almost endless list of explanations as to the mortality of 

constitutions. Here I focus on the role of polarization and consensus as to the endurance 
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of teleological constitutions in particular. This will be relevant when diving into the issue 

of constitutional change in Chapter 9. 

One of the stated advantages of framework constitutions is, precisely, their lack of 

content. By leaving out potentially divisive substantive issues, framework constitutions 

appear neutral and avoid replacement when a new social majority emerges and wishes to 

implement its designs through ordinary legislation. All sides of the political spectrum can 

use the framework constitution. 

Teleological constitutions have a trickier ride. Because they do take a position as to 

substantive issues, they risk alienating members of the community who disagree with the 

adopted positions. The more controversial and important the issue is, the greater the risk 

of polarization. If a constitution, particularly of an overtly ideological one, is adopted by a 

shaky majority that leaves out an important segment of society, the constitution’s ability 

to endure is threatened: “[U]nder conditions of deep internal disagreement, enacting a 

formal constitution is a high-stakes game that can undermine political stability and derail 

democratization.”198 

 This issue is mostly a matter of design and process. There is no inherent answer or 

optimal model. Some teleological constitutional-designers are able to identify which 

substantive issues command strong popular support and which are simply too divisive to 

include in the text.199 In the middle there are issues that can acquire consensus over time. 

We can’t deny the consensus making power or effect of a constitution. Many issues that 

                                                             
198 Lerner, supra note 174, at 1. 
199 See Ackerman, supra note 65, at 1022. 
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were once characterized as divisive or polarizing can establish a consensus around them 

through appropriate constitutional articulation and development. The 14th Amendment to 

the U.S. Constitution did not have a smooth sailing when it was proposed. Now it is the 

bedrock of American constitutional law. At the same time, other constitutional provisions 

were not able to stick as a matter of social consensus and have either been dropped or have 

taken the entire constitution down with them. A teleological constitution that expands its 

reach “seems bound to encounter increasing difficulties in maintaining an adequate level 

of consensus.”200 But teleological constitutions also endure. Some because they reflect the 

preferences of the constitutional majority from the start; others because they are able to 

create a constitutional majority after its adoption. 

 As with the previous topic, it is not my goal to analyze the optimal crafting of 

teleological constitutions. My proposal is not about constitutional design.201 But, there is 

an unavoidable interaction between teleological constitutions, their judicial enforceability 

and the popular support they generate. Polarization, consensus and fidelity play a 

fundamental role in the effective survival, development and application of teleological 

constitutions. The moment when a teleological constitution is most vulnerable is when it 

is still polarizing, has not yet created a strong consensus behind it, and the political 

movement that supports it no longer in government.202 As we will discuss in Chapter 9, this 

                                                             
200 Rosenfeld, supra note __, at 13. 
201 See Elkins, Ginsburg & Melton, Op. Cit. note 4. In particular, their discussion of the issue of “inclusiveness” is key 
to off-setting the potential polarizing effects of some constitutions and creating a consensus behind the new 
constitutional structure. 
202 King suggests that the endurance of the new constitutions of Venezuela, Ecuador and Bolivia depends on the 
electoral success of the political movements that gave them life. In particular, these elections “will test each 
constitution’s ability to bind and, depending on the outcome of each election, its ability to endure.” King, Neo-
Bolivarian Constitutional Design 367, Op. Cit. note 30. They is distinguishing between the initial electoral victories 
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is the moment where the judicial approach is both crucial and risky: if the courts are too 

aggressive in the enforcement of the constitution’s most controversial provisions before a 

consensus has arisen, it risks dooming it to social rejection and replacement;203 if they 

ignore it because of a temporary change in the political winds, they can damage its 

credibility and legitimacy. Under the appropriate circumstances, effective judicial 

enforcement can actually vindicate the constitutional proposal and facilitate the creation 

of a social consensus. As a result, future judicial enforcement of the provision, or of the 

constitution itself, grows more and more mainstream and uncontroversial. 

 Consensus can be achieved in a variety of ways: a previously existing social 

consensus that is simply adopted into the constitutional text,204 a political bargain between 

opposing social forces that come to an agreement;205 effective enforcement of the 

constitution that produces social benefit and, therefore, gains greater popular acceptance; 

and so on. Sometimes there is even consensus about the need for a new constitutional 

model.206 And a previously broad consensus can also collapse.207 But, in the end, a 

constitution “is ultimately enforced by the people.”208 The optimal status achieved by a 

                                                             
needed to allow a constitution to grow roots versus an impossible political requirement that the main political 
movement that supports the constitution must win every election. See also Lach & Wojciech 55, Op. Cit. note 43 
(describing the backlash against some of the liberal democratic transition constitutions of Eastern Europe). 
203 See Kapiszewski, Silverstein & Kagan 4-5, Op. Cit. note 60. 
204 There is an “assumption that a bill of rights expresses values that are widely shared in the political community.” 
Ferreres Comella CONSTITUTIONAL COURTS 30, Op. Cit. note 15; Sathe 216, Op. Cit. note 38. 
205 Alberts, Warshaw & Weingast, 71-72, Op. Cit. note 198; Kommers 171, Op. Cit. note 16 (Germany); Elkins, 
Ginsburg & Melton 7, Op. Cit. note 4. 
206 See Ruin 318, Op. Cit. note 5; King, Neo-Bolivarian Constitutional Design 372, Op. Cit. note 30. 
207 See Galligan & Versteeg 12, Op. Cit. note 154 (describing the “broad consensus” when the 1974 Portuguese 
Constitution was drafted). 
208 Steven G. Calabresi, The Tradition of the Written Constitution: A Comment on Professor Lessig’s Theory of 
Translation, 65 FORDHAM L. REV. 1435, 1454 (1997). 
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popular constitution is fidelity or even veneration,209 which allows it to self-perpetuate 

while continuing to develop and remain relevant throughout time.210 In the end, on-going 

fidelity to the constitutional project is crucial in the longevity and endurance of post-liberal 

teleological constitutions and, as we will see, fundamental in determining which 

interpretive methodology should be used when courts enforce these constitutions. 

 

VI. Some Final Thoughts: the Teleological Challenge to Modern 
Constitutionalism 
 

 Modern constitutionalism is pluralistic in terms of its possible articulations. Choices 

about which constitutional type and model to adopt require each political community to 

analyze and identify which one best suits its social challenges. There is no correct answer; 

there is no optimal design. But modern constitutionalism must also come to terms with its 

own inner plurality and recognize the important role played and contributions made by 

teleological constitutions, particularly post-liberal ones. They are not shams, they are not 

naïve aspirational documents, and they are not a threat to democracy. On the contrary, 

they have revolutionized constitutional theory in a direction of relevance and substantive 

justice. The world is in constant change and democratic constitutions are no longer a 

means to an end.211 Three main challenges now arise: (1) how to interpret these 

                                                             
209 Thomas Grey, The Constitution as Scripture, 37 STAN. L. REV. 1, 3, (1984); Calabresi, supra note 208, at 1440; Elkins, 
Ginsburg & Melton 90, Op. Cit. note 4. Compare with Tew, supra note 6, at 831 (describing the lack of veneration of 
the Australian Constitution); Rosenfeld, supra note 25, at 39 (noting that European constitutions “are not regarded 
as quasi-sacred texts”). 
210 This intimately related to the issue of constitutional adaptation and change. I will discuss this matter in Chapter 
9. 
211 See Elkins, Ginsburg & Melton 25, Op. Cit. note 4 (describing the shift away from the U.S. constitutional model 
after World War II). 
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constitutions; (2) how do they impact the judicial role; and (3) is there an alternative model 

of adjudication that better serves them? Let’s find out. 
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CHAPTER 3 

LOOKING FOR THE CORRECT TOOL FOR THE JOB: METHODOLOGICAL MODELS OF 

CONSTITUTIONAL INTERPRETATION AND ADJUDICATION 

 

I. Preliminary Issues 
 

A. Introduction 
 

In Part II, I will analyze how courts in different countries interpret, construct and 

apply their constitutions. In particular, I will focus on interpretive methodology and tools 

of enforcement. As such, now we need to dive a little deeper into issues of constitutional 

hermeneutics. This is especially crucial in the context of teleological constitutions, where 

the traditional interpretive models produce different results than what tends to happens in 

the framework system. This is particularly true with regards to post-liberal constitutions. 

In this chapter, I will dissect the current interpretive alternatives, see how they would 

interact with teleological systems, and preview the main proposal of this dissertation which 

is labeled original explication, which will be more fully discussed in Chapter 10. 

In particular, I wish to focus on the U.S. debate about interpretative methodologies 

and analyze how this debate translates to post-liberal constitutional systems around the 

world, possibly including U.S. state constitutions. In other words, I wish to bridge seemingly 

parallel universes that appear to talk past each other. As we will see, it would seem that the 

U.S. debate, particularly as it pertains to originalism, is only applicable to that country’s 

federal constitution, while the rest of the world chooses between purposivism and 

textualism. I disagree with that view. The challenge is, then, to adequately define the 
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contours of the U.S. debate, shed off its context-specific content, and see how some of its 

tools work when applied to post-liberal teleological constitutions. 

Constitutions, like any other legal instrument, are meant to be applied. As to this, 

two things require analysis. First, how these constitutions are interpreted. Second, how 

these constitutions are judicially enforced. In this chapter we focus on the former, while in 

Chapter 4 we will discuss the latter. Both are critical to discussing the real-life 

implementation of any constitutional system, particularly post-liberal teleological ones. 

As we saw in Chapter 1, in modern constitutionalist systems the process of 

interpretation is mostly, though not exclusively, carried out by judicial bodies or similar 

entities. As such, identifying the adequate tools of interpretation is critical to the task of 

transferring constitutional text to action. Courts and scholars across the globe have tackled 

with the conceptual and practical tools needed for that process. I wish to address this issue 

taking into account the constitutional types we studied in Chapter 2. As Jeffrey 

Goldsworthy observes, “[t]he time has come for a comparative study of the methods by 

which constitutions have been interpreted.”1 This dissertation focuses on how post-liberal 

teleological constitutions are interpreted, especially as it pertains to intent and history 

which, as we saw in Chapter 2, play fundamental roles in these types of constitutions. 

                                                             
1 Jeffrey Goldsworthy, Introduction IN INTERPRETING CONSTITUTIONS: A COMPARATIVE STUDY 4 (Jeffrey Goldsworthy, ed) 
Oxford University Press (2006). Although “it does not follow that practices appropriate in one country are universally 
applicable…[i]nterpretation everywhere is guided by similar considerations, including the ordinary or technical legal 
meanings of words, evidence of their originally intended meaning or purpose, ‘structural’ or ‘underlying’ principles, 
judicial precedents, scholarly writings, comparative and international law, and contemporary understandings of 
justice and social utility.” Id 3 and 5. 
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Almost by definition, there are multiple models and tools of interpretation that can 

be used in constitutional adjudication. As we saw in the previous chapter as to the types of 

constitutions, there is a wide variety of models of interpretation. We will focus mainly on 

the different existing alternatives as to methods of constitutional interpretation and 

application.  

It is essential that we recognize, right from the start, the multiplicity of models of 

interpretation, while, at the same time, be on alert as to the different interactions between 

them. In other words, it will become apparent that these models of interpretation are not 

closed systems. Quite the contrary, they interact quite frequently with each other and they 

include many elements that overlap or are even common between them. Many particular 

tools, sources, concepts and approaches are shared by more than one system of 

interpretation. The end result is a wide variety of methodological approaches to 

constitutional adjudication. They key then is to better understand them in detail so we can 

eventually and adequately match each one with the different constitutional types, a task 

for which there is hardly a universal or automatic answer. 

Some of the models of interpretation themselves have some conceptual relation to 

specific constitutional types. In other words, there are constitutional designs that are 

historically, or even conceptually, linked with forms of interpretation. However, this does 

not necessarily require either that they always be matched together or that they can’t be 

applied to other constitutional types. The development of constitutional law need not be 

so linear or rigid. Instead of a priori matching up together method of interpretation with 

constitutional type, the challenge is to separate these matters and analyze them 
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independently, without, of course, completely ignoring the conceptual similarities, 

associations or links. The purpose of this separate analysis is to allow for a selection process 

as to the adequate model of interpretation that is more intentional and deliberate as to the 

choice made. It should be after adequately analyzing the different characteristics of the 

constitutional design and the different alternatives as to methods of interpretation that we 

carry out the process of aligning type with method.  

B. Fidelity, Legitimacy and Ideological Connection 

The search for a proper method of constitutional interpretation and application in 

reference to a particular legal system requires to first look at the constitutional type and 

then analyze the different methodological models available to see how the second would 

apply to the first. In the previous chapter we dealt generally with the first issue: 

constitutional types. In this chapter we attempt to complete the exercise by analyzing the 

different models of interpretation. Among the different elements that must be taken into 

account when engaging in the process of matching model of interpretation with 

constitutional type are issues such as the nature of the constitutional design, its structure 

and history, elements we already saw in Chapter 2.  

One of the over-arching proposals of this dissertation is that the selection of a 

methodological model in any given legal system will depend on several factors, among 

which are: (1) constitutional type; (2) textual structure; and (3) authoritative history. In this 

chapter I attempt to analyze the different methodological proposals with these three 

elements in mind. I have just commented on the connection between method and type, 
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although I will expand on this when discussing each model of interpretation. The issue of 

textual clarity will be treated shortly when I dive into a general discussion about the role of 

text in constitutional adjudication. For its part, authoritative history has two components: 

(1) history itself and its different roles in adjudication, and (2) its status as authoritative. 

From both a practical and theoretical standpoint, the actual selection of a particular 

model of constitutional interpretation is not a purely legalistic or mechanical decision: “We 

can determine the method to interpret the Constitution only if we are first clear about why 

the Constitution is authoritative.”2 Depending on the why we can identify the how. As I 

stated in the previous chapter, while some methods of interpretation were born out of 

particular constitutional designs, that process was not inherent, natural or inevitable. More 

to the point, that relation may actually change as a result of a shift in the political and legal 

culture of the corresponding community. A particular constitutional design may start out 

with a discrete method of interpretation and end up with another. It is a contingent 

relationship. 

I will tackle with this very difficult, controversial and tricky subject of change, both 

as to interpretation in particular and constitutional meaning in general, in Chapter 9, while 

in Chapter 10 I will propose a model of interpretation and adjudication for countries with 

post-liberal teleological constitutions that include clear and expansive text, as well as 

                                                             
2 (Emphasis added) Michael W. McConnell, Textualism and the Dead Hand of the Past, 66 GEO. WASH. L. REV. 1127, 
1128 (1998); See also Christopher J. Peters, What Lies Beneath: Interpretive Methodology, Constitutional Authority, 
and the Case of Originalism, 2013 B.Y.U. L. REV. 1251, 1255 (2013)  (“Interpretive methods presuppose accounts of 
constitutional authority.”). See also Peter J. Smith, How Different are Originalism and Non-Originalism?, 62 HASTINGS 
L. J. 707, 714 (2011) (“[T]he question of the Constitution’s meaning is distinct from the question whether we ought 
to follow the Constitution in the first place”). 
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authoritative creation history. For now, I state that I believe that the issue of constitutional 

change is first and foremost, though not exclusively, a matter of change in the adequate and 

accepted mode of interpretation. It would seem that constitutional change, outside the 

avenue of formal amendment or replacement, results from a change in the approach to 

constitutional interpretation, than as a change in the content of the interpretation itself. 

How that process is carried out is crucial for distinguishing between legitimate and 

illegitimate change. 

As a result, the choice as to which method of interpretation to adopt and apply is a 

constant subject of legal and political debate.3 The adequacy of a particular mode of 

interpretation will depend quite heavily on the prevailing social consensus as to the role of 

constitutional law, the role of the courts and the legitimacy of both the constitution itself 

and the adopted forms of interpretation and application. In particular, and as more relevant 

here, it will depend on the degree of fidelity of the political community with its 

constitutional structure and project. As such, greater fidelity to a particular constitutional 

regime may justify, allow or even require selecting one model of interpretation over 

another.  

On the other hand, when that fidelity erodes or fades away, a change in the approach 

to constitutional interpretation and application may ensue and still be considered 

legitimate. In fact, the issue of legitimacy as to a particular model of interpretation depends 

                                                             
3 “The choice of following or rejecting the original intentions is necessarily not a legal choice, but a moral and political 
one.” Richard S. Kay, Adherence to Original Intentions in Constitutional Adjudication: Three Objections and 
Responses, 82 NW. U. L. REV. 226, 286 (1988). 
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on the continued legitimacy of the constitutional project itself. One will determine, or at 

least greatly influence, the other. Legitimacy, or lack thereof, influences the issue of 

fidelity,4 and fidelity requires a political connection and adherence with the constitutional 

project. As Andrew Coan suggests, “[t]he idea here is that the constitution emanates from 

the people and retains its legitimacy only to the extent that they continue to accept it as 

their own.”5 This applies both to the issue of the legitimacy of the constitution itself and of 

the adopted interpretive method.6 

I believe that when we state that a particular method of interpretation is the 

adequate model for our constitutional structure, we are, in fact, making a statement as to 

our view of the constitutional project itself. In other words, while there are other legitimate 

factors and arguments to be made in the selection of a model of interpretation, I strongly 

believe that it is first and foremost a political decision related to the level of fidelity and 

connection to the constitution itself, and our views as to its continued authority, role and 

legitimacy. When we choose a model, we state our level of connection with the original 

constitutional project. 

A look at the heated scholarly debated in the United States, and the rest of the world 

for that matter, hints at more than methodological or purely result-driven disagreements. 

There seems to be a bitter clash over the level of connection with the original constitutional 

project which is, in the end, an ideological issue. In this chapter, I will look at many factors 

                                                             
4 See Richard S. Kay, Original Intent and Public Meaning in Constitutional Interpretation, 103 NW. U. L. REV. 703, 716 
(2009); Peters, supra note 2, at 1269. 
5 Andre B. Coan, The Irrelevance of Writtenness in Constitutional Interpretation, 158 U. PA. L. REV. 1025, 1059 (2010). 
6 See, for example Kay, Original Intent, supra note 4, at 706. 
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that weigh in when choosing a particular method of constitutional interpretation. Among 

the most important is the level of continued political support, connection and fidelity with 

the constitutional project itself. Many of the authors researched for this chapter hint at 

their level of fidelity, or understanding of it,7 to their respective constitutional projects 

when arguing in favor of their chosen methodological approach.8 This, is turn, for example, 

explains the different levels of legitimacy given to the original lawmakers.9 The debate is 

sometimes overtly ideological.10 In the U.S. case, the result is a blurry and confusing 

conversation between proponents of the constitution as it was and the constitution as it 

is.11 

This is related to the so-called dead-hand problem, which states that it is 

undemocratic, and therefore illegitimate, to require living human beings to be bound by a 

superior law generated by previous generations. Of course, as Michael McConnell 

persuasively points out, this is not limited to, for example, originalist claims; it affects the 

very notion of constitutionalism: “The first question any advocate of constitutionalism 

                                                             
7 Keith E. Whittington CONSTITUTIONAL INTERPRETATION: TEXTUAL MEANING, ORIGINAL INTENT, AND JUDICIAL REVIEW 3, University 
Press of Kansas (1999). 
8 See, for example, Bruce Ackerman, The Living Constitution, 120 HARV. L. REV. 1737, 1743 (2007); Lawrence B. Solum, 
We Are All Originalists Now in Robert W. Bennett & Lawrence B. Solum CONSTITUTIONAL ORIGINALISM 75, Cornell 
University Press (2011).; Michael C. Dorf, The Undead Constitution, 125 HARV. L. REV. 2011, 2015-16 (2012) (“The 
Constitution [of the United States] is not law today simply because its provisions where adopted in 1789, 1791, 1868, 
and so forth. The Constitution is law today because it continues to be accepted today”) (Emphasis added); Donald L. 
Drakeman, What’s the Point of Originalism, 37 HARV. J. L. & PUB. POL’Y 1123, 1125 (2014); Ethan J. Leib, The Perpetual 
Anxiety of Living Constitutionalism, 24 CONST. COMMENT. 353, 354 (2007) (“it is only our constitution because it is 
suffused with and supported by contemporaneous assent”); Stephen R. Munzer & James W. Nickel, Does the 
Constitution Mean What it Always Meant?, 77 COLUM. L. REV. 1029, 1050 (1977) (“The current authoritativeness of 
original understandings depends in part on the strength of the framers’ reasons for their choices and the application 
of those reasons today”). 
9 See Coan, supra note 5, at 1038. 
10 Jamal Greene, The Case for Original Intent, 80 Geo. WASH. L. REV. 1683, 1687 (2012); Kay, supra note 3, at 228. 
11 See Jamal Greene, Selling Originalism, 97 GEO. L. J. 657, 668 (2009); Leib, supra note 8, at 354. 
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must answer is why Americans [or any other political community] of today should be 

bound by the decisions of people some 212 years ago.”12 His answer is quite relevant: “But 

in truth, the dead hand argument, if accepted, is fatal to any form of constitutionalism.”13 

A similar point is made by Jamal Greene: “It is in the nature of a constitution to limit the 

will of a present majority.”14 This leads us back, one more time, to the issue of fidelity to a 

particular constitutional project and is linked with the constitutional-ordinary politics 

issue we addressed earlier. 

In reality, it is not the document itself that binds us: “It is, of course, no answer to 

the dead hand problem to point out that the constitution says it will govern the future, nor 

to prove that this was the Founders’ intentions.”15 The answer to the dead hand problem, 

McConnell proposes, is not to be found in constitutional law, but, instead, in political 

theory.16 He states that political theory “expresses principles of political morality and 

organization that continue to command our assent and agreement.”17 As we saw in Chapter 

2, the success of a constitution rests on continued popular acceptance, if not of each and 

every word contained in the document itself,18 of the constitutional project itself. As Balkin 

explains, “[t]he democratic legitimacy of [a] Constitution depends on its acceptance by the 

                                                             
12 McConnel, supra note 1. 
13 (Emphasis added) Id, at 1127. 
14 Greene, Selling Originalism, supra note 11, at 664. 
15 McConnell, supra note 2, at 1128. 
16 Id. 
17 (Emphasis added) Id. 
18 In the case of rules, they “represent a far more powerful dead hand of the past [problem] than other parts of the 
Constitution.” Jack Balkin LIVING ORIGINALISM 42, Harvard University Press (2011). Put differently, they require a 
stronger connection between the past and the present. 
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current generation.”19 Fidelity is the main driving force when choosing a method of 

constitutional interpretation. 

C. Options and Analysis 

As I previously stated, it would be a mistake to think of each model of constitutional 

interpretation currently used or proposed as wholly closed systems. There are not all take-

it-or-leave-it models. On the contrary, the recent history of constitutional theory points to 

a constant and dynamic process of interaction, blurring of the lines, overlapping and even 

complementation between them. Only seldom do we find wholly incompatible models. 

Furthermore, there are multiple variables to be considered that, in turn, impact the 

selection of other features. 

This chapter will attempt to analyze the different models and methods of 

interpretation proposed by scholars or applied by courts in different countries around the 

world. In that sense, this is not a chapter about the history and development of a particular 

national experience. Actually, I believe that the insistence of some scholars to only focus 

on the proper method of interpretation and application as to their constitutional regime, 

muddies the waters as to the more general implications of their claims. In other words, it 

is sometimes difficult to distinguish between a general claim about constitutional 

adjudication and a specific claim as to the applicability of the claim to the particular 

national context.  

                                                             
19 Id 41. Balkin adds “and the fact that it both reflects and accommodates the current generation’s values.” Id. 
Because this issue is inherently linked with the issue of change, I will address is in more detail in chapter 9. 
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This is definitely the case of the debate in the United States, where many of the 

claims about constitutional interpretation seem to be made only thinking of the U.S. 

constitutional structure, particularly as to the text of the federal Constitution. I wish to take 

advantage of that custom by analyzing U.S.-centered models of interpretation and discuss 

their possible applicability to constitutional types that are different from the federal 

Constitution. As such, I will partially focus on U.S.-centered models to analyze their 

implications for other constitutional systems. By focusing on the U.S. debate, two goals can 

be achieved: (1) to separate context-specific elements from more universal conceptual 

characteristics; and (2) to evaluate the possible use of the U.S. methodologies in alternative 

constitutional structures. 

Our challenge here is to attempt to transcend this insularism and see the more 

general aspects of the different methodological proposals. Precisely, one of the goals of this 

chapter is to compare, analyze and force an interaction between the different dominant 

models currently used around the world, so as to offer different systems an opportunity to 

adequately judge the proposals and choose which one best fits them.20 It would be a waste 

of intellectual energy to only focus the debate about methods of interpretation, as a 

conceptual matter, on a particular and unique context. Indeed, context is key, but mostly 

as to the question of which model to adopt and apply, not as to which are the models 

                                                             
20 See Goldsworthy 3, Op. Cit note 1 (“There are many differences between the Constitution and constitutional 
tradition of the United States, and those of other countries, which have affected the interpretive practices of their 
courts”). Goldsworthy also notes that “[i]nterpretive methodologies and philosophies have largely been ignored 
even in texts devoted to comparative constitutional law.” Id. 
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themselves. This distinction will be particularly necessary when analyzing the models 

discussed by U.S. scholars. 

D. Interpretation and Construction 

At this point, it is necessary to distinguish between the process of interpretation and 

construction as it pertains to constitutional analysis. While the interpretation-construction 

distinction I am about to address may not always be applicable or useful to all 

constitutional designs, it is a helpful tool that allows for greater precision as to the 

confection of an appropriate methodology. 

According to its proponents, the exercise of constitutional interpretation is mostly 

text-based and is limited to identifying the semantic meaning and communicative content 

of the actual words that appear in the constitutional text.21 In particular, what do the words 

actually mean from a semantic and communicative standpoint. Constitutional 

construction, on the other hand, is the process of giving legal content to those words.22 

While the proponents of the interpretation-construction distinction include other 

important elements relevant to that formulation, I will discuss those later on, since they 

carry great normative consequences. For now, I adopt the distinction for the purpose of 

distinguishing between textual meaning and legal effect through application.23  

                                                             
21 See Jack Balkin, The New Originalism and the Uses of History, 82 FORDHAM L. REV. 641, fn. 3 (2013). 
22 Lawrence B. Solum, The Interpretation-Construction Distinction, 27 CONST. COMMENT. 95 (2010). 
23 Note of caution: for purposes of simplification, I will use the term interpretation as an all-encompassing term for 
the process of interpretation and construction. When using the term in its specific articulation as to the first part of 
the interpretation-construction formula, I will identify it as semantic interpretation. See Peters, supra note 2, at 1275 
(Interpretation “is the process of determining whether and how the Constitution applies to an issue or dispute). See 
also András Jakab, Judicial Reasoning in Constitutional Courts: A European Perspective, 14 GERMAN L. J. 1215, 1219 
(2013) (“Interpretation…means determining the content of a normative text”). 
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Of course, this distinction does not entail that there are wholly independent from 

each other. In fact, many of the normative claims made by the proponents of this 

distinction are based, precisely, on the interaction between these steps. Among these are 

the Fixation Thesis, which states that the semantic meaning of words is fixed or settled at 

the moment they are adopted as part of the constitution, and the Contribution Thesis, 

which relates to the effect, if any, that semantic meaning has on the legal content of the 

text. But these proposals are not inherent nor necessary for the adoption of the 

interpretation-construction formula as a methodological tool.24 While there are multiple 

legitimate views as to the correct relationship between semantic meaning and legal content 

or effect, it may be very useful to keep in mind this distinction when addressing the issue 

of constitutional methodology. From a purely methodological standpoint, I adopt the 

interpretation-construction distinction as descriptive of the different steps in the process 

of giving constitutional provisions meaning and effect. Later on I will analyze with greater 

detail the normative implications of this proposal, which is mostly associated with original 

public meaning originalism in the United States. 

 

II. Methods of Constitutional Interpretation 
 

A. Introduction 
 

 I will now turn to a description and critical analysis of the different main models of 

constitutional interpretation that are used by courts or discussed by legal scholars. As we 

                                                             
24 “Identifying oneself as a semantic originalist does not commit one on the view that originalism is the appropriate 
method of constitutional interpretation.” (Emphasis added) Greene, Selling Originalism, supra note 11, at 663. 
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saw, when carrying out this analysis, we must be aware of their interactions and 

correlations. As to each general approach, I will try to address several key topics such as 

their particular views on text and its meaning, the role of purpose, intent and potential 

applications, as well as its interaction with history and its view on acceptable sources and 

tools that can be used for either giving constitutional provisions communicative or legal 

content, or for putting them into effect through the process of adjudication. Text, purpose 

and history will be the principal areas that will be discussed when analyzing each 

interpretive model. 

But, before diving in the particular features of the different models of interpretation 

currently used, we must take a general look at the issues of text, purpose and history. These 

are critical pieces in the current debates about methodology. Although I will return to text, 

purpose and history when discussing the specific models of interpretation in use today, I 

think it useful to start with a general view of each and address their more detailed features 

when discussing the different methodological models. This general analysis will 

supplement the particular discussion on how the different methodological models deal 

with these three critical issues. 

1. Text 

 It is almost impossible to find a serious approach to constitutional interpretation in 

systems with written constitutional instruments that does not focus, at least initially, on 

text. As Michael Perry indicates, “[n]o conception of constitutional interpretation that 
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excluded interpretation of the written text could be taken seriously.”25 From textualists to 

purposivists, the written form of the constitution requires giving the text a central role in 

the process of interpretation, development and application of constitutional provisions. As 

Lawrence Solum suggests, the only way to bind is through language,26 and, in written 

constitutions, language becomes text. But the significance of text in constitutional 

adjudication will inevitable vary as we move along the different models. The role of text is 

a matter of degree. 

 Almost everyone agrees that constitutional interpretation starts with the text.27 But 

there is varying disagreement on whether the inquiry ends there or, if it does not, how far 

should non-textual inquiries go. We will address this disagreement when analyzing each 

individual model. For now, the point is that text is unmistakably central to most, if not all, 

of the methods under review. 

Choice of Words 

When debating the issue of text, we must take into consideration the choice of 

words in a constitutional instrument.28 As we saw in Chapter 2, there are important 

differences between legal rules, standards, and principles.29 All of these have direct impact 

                                                             
25 Michael J. Perry, The Legitimacy of Particular Conceptions of Constitutional Interpretation, 77 VA. L. REV. 669, 687 
(1991). 
26 Lawrence B. Solum We Are All Originalists Now 43, Op. Cit. note 8. 
27 Ackerman, supra note 8, at 1738 (stating that U.S. constitutional law starts with the constitutional text); Sara 
Aranchick Solow & Barry Friedman, How to Talk About the Constitution, 25 YALE J. L. & HUMAN. 69, 74 (2013) (“We 
agree that constitutional interpretation cannot begin without attention to the document’s text…”); Steven G. 
Calabresi & Livia Fine, Two Cheers for Professor Balkin’s Originalism, 103 NW. U. L. REV. 663, 664 (2009) 
(“[C]onstitutional law begins with the text as a framework”).  
28 Balkin LIVING ORIGINALISM 6, Op. Cit. note 18. 
29 Balkin, The New Originalism, supra note __, at 645. This also includes catalogues and discretions. 
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on the issue of interpretation and construction. As it pertains to constitutional 

interpretation and the selection of a methodological model, the choice of words has 

different and interlocking effects. In general, we must be aware that the decision to adopt 

particular words and not others has evident consequences in the process of interpretation. 

Words are chosen for a reason and we should try to account for that choice when 

interpreting them.30 

First, there’s the issue of semantic and communicative meaning. For example, the 

communicative content of a rule will yield more precise semantic definitions than in the 

case of a standard or principle. The very nature of the words typically used in rules, as 

opposed to standards and principles, allows for greater precision as to their communicative 

content. There is a reason we employ a particular set of words, and not others, when 

crafting a rule than when crafting a standard or principle. In that sense, we must respect 

the structural differences between these types of provisions when interpreting them. As 

Steven Calabresi and Livia Fine suggest, we should not turn standards into rules by way of 

interpretation,31 or vice-versa.  

As a result, the different models of constitutional interpretation must take into 

account these nuances in order to be more effective and precise. We do not interpret rules 

the same way we do standards and principles, even when searching for semantic or 

communicative content. It would seem that the words normally included in constitutional 

                                                             
30 See Dorf, supra note 8, at 2023-24; H. Jefferson Powell, The Original Understanding of Original Intent, 98 HARV. L. 
REV. 885, 905 (1985) (“The Constitution was ambiguous by design…”); William H. Rehnquist, The Notion of a Living 
Constitution, 54 TEX. L. REV. 693, 694 (1976) (“The framers of the Constitution wisely spoke in general language”). 
31 Steven G. Calabresi & Livia Fine, supra note 27, at 672. See also Lawrence Rosenthal, Originalism in Practice, 87 
IND. L. J. 1189, 1198 (2012). 
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rules are more precise, specific and determinate as opposed to standards and principles.32 

Interpreters should never forget this important distinction, particularly in constitutional 

texts that employ both rigid and flexible worded provisions.33 For example, more recent 

constitutions tend to have more rule-like provisions. 

This is related to the proposal that sometimes lawmakers deliberately delegate the 

elaboration of content to future interpreters. They intentionally achieve this through the 

ambiguous articulation of certain constitutional provisions. Interpreters should be aware 

on when such delegation has occurred, so as to not confuse communicative under-

determinacy with conscious delegation.34 

Second, the different choices of words and the existence of a variety of legal norms 

with different roles and effects –rules, standards, principles, catalogues and discretions- 

have a direct impact as to the process of discovering a provision’s purpose. As we will see, 

some models of constitutional interpretation give little or no weight to the purpose behind 

particular constitutional provisions. Some textualists adopt this approach. But for now it is 

                                                             
32 Robert W. Bennett, Originalism and the Living American Constitution in Robert W. Bennett & Lawrence B. Solum 
85, Op. Cit. note 8. Another challenge in this respect is Dwarkin’s distinction between concepts and conceptions. 
According to this distinction, the use of a concept is an invitation to engage in “rational discussion and argument 
about what words used to convey some general idea mean.” Munzer & Nickel, supra note 8, at 1037. On the other 
hand, a conception is a “specific understanding or account of what the words one is using mean.” Id. As such, many 
constitutional concepts are inherently contentious terms that everybody agrees with but for which there is a 
constant contest about its particular articulations, which take the forms of competing conceptions. Ascertaining the 
communicative content of these types of concepts is tricky at best. 

33 John Manining, The Role of the Philadelphia Convention in Constitutional Adjudication, 80 GEO. WASH. L. REV. 1753, 
1783 (2012); Solum, We Are All Originalists Now 155, Op. Cit. note 8. 
34 See Joel Alicea & Donald L. Drakeman, The Limits of New Originalism, 15 U. PA. J. CONST. L. 1161, 1167 (2013); 
Balkin, The New Originalism, supra note 21,at 646; Bennett 173, Op. Cit. note 8. 
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important to identify this phenomenon because it is one of the many by-products of the 

decision to adopt different kinds of words and provisions in constitutional instruments.  

When we return to the interpretation-construction distinction, for example, we will 

see the role purpose can have in the process of constitutional construction when, such as 

in the case of standards and principles, the semantic content of particular constitutional 

provisions is under-determinate and is not enough to solve a specific legal question. Many 

models, for example, turn to purpose in order to give full legal effect and meaning to the 

corresponding constitutional provision. But purpose can also be part of meaning itself, and 

the choice of words may reveal that purpose. In other words, there could be situations when 

a particular choice of words reveals, even from a semantic point of view, that the text 

embodies purposes that must be taken into account both in the interpretation and 

construction stages. Introductory clauses are an example of this. 

Finally, there’s the issue of the effect of word-choice as to the adequate identification 

of a possible principle behind some of the provisions that are not, of course, principles 

themselves.35 This is similar to the purposive angle we just discussed. It is natural, for 

example, for a constitutional rule to be the source, or even the result, of a particular 

constitutional principle that is embedded in the rule itself, instead of having separate 

articulation in another textual provision. In that sense, semantic interpretation should be 

aware that it is not only identifying communicative content from a purely linguistic 

perspective, but that it may reveal a broader legal, political or other type of principle that 

                                                             
35 Balkin Living Originalism 3, Op. Cit. note 18. 
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is both part of and separate from the actual semantic meaning of a particular word or set 

of words. 

Level of Generality 

The semantic and purposive analysis as to the meaning of words in the 

constitutional context, as well as the possible identification of a principles derived from the 

text, leads us to the issue of what is the appropriate level of generality that should be given 

either to the communicative content of words, as well as to the principles they reflect and 

the purposes of their adoption.36 The same thing goes for intent. Here I will only address 

the first manifestation of this issue: communicative content. As to purpose, intent, 

principles and scope, that will be addressed when discussing purpose in general. 

Robert Bennett points out that “[t]his problem of choosing the level of generality 

may arise when one is faced with relatively precise enacted language…It is, however, 

general or vague constitutional language that has posed most insistently the level-of-

generality problem.”37 That is, the level-of-generality problem not only exists as to 

identifying the ever elusive intent or purposes of the framers, but also when engaging in 

communicative interpretation.38 This is particularly true when addressing legal provisions 

that are not bright-line rules. The general consensus appears to be that, at the very least, 

                                                             
36 See Solum We Are All Originalists Now 149, Op. Cit. note 8, commenting on the difference between the level of 
generality issue in the communicative interpretation and application stages. 
37 Bennett 108, Op. Cit. note 8. 
38 See Mitchell N. Berman, Originalism is Bunk, 84 N.Y.U. L. REV. 1, 29 (2009). 
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the communicative content arrived at by way of interpretation should be “stated at the level 

of generality found in the text.”39 

The interpretation-construction distinction helps in this regard. As to the semantic 

meaning of words, interpreters should be very conscious of the type and nature of the word 

or set of words they are interpreting. Semantic meaning may vary according to the use of 

these words, like in the case of rules, standards or principles. Conversely, different 

constitutional provisions require different approaches depending on the actual choice of 

words made when drafting it. As such, the appropriate level of generality will be the result 

of both an analysis as to communicative meaning and as to their role in the constitutional 

structure. Context is always necessary in the search for communicative content, and 

different legal norms require varying degrees of generality when searching for that 

communicative content. 

Finally, András Jakob suggests that “the degree of generality of constitutional 

provisions is on average higher than that of statutory provisions, which again indicates a 

higher probability for creative –ie. non-literal- interpretation.”40 We saw in Chapter 2 that 

modern constitutions tend to be articulated in clearer and more precise text than older 

ones. Yet, this does not mean that modern constitutions, particularly the teleological ones, 

are simply constitutionalized statutes. The combination of specific rules with broader 

standards and principles is an indication of this. As such, the level-of-generality issue will 

still be present even in the more precise constitutional texts. 

                                                             
39 Rosenthal, supra note 31, at 1210. See also Smith, supra note 2, at 720. 
40 Jakab, supra note 23, at 1225. 
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Communicative Content 

 Another critical component of the interpretation-construction distinction is the 

issue of ambiguous, vague and under-determinate text. Ambiguity and vagueness both 

refer to a lack of clarity or certainty as to the meaning of the text.41 Ambiguity occurs when 

a particular word or set of words are susceptible of more than one definition. That is, when 

a text has more than one sense.42 In most cases, interpreters looking for the precise 

communicative content of a particular word or set of words will be able to use context in 

order to resolve the ambiguity.43 Vagueness, on the other hand, occurs when a particular 

word or set of words leaves doubt as to its precise extremities and it is normally difficult to 

resolve this problem through purely communicative interpretation.44 

A common occurrence when dealing with vague text is that the content may be 

under-determinate, that is, it will not be enough by itself to adequately resolve a legal 

controversy. This leads us back to the issue of the difference between rules, standards and 

principles. Almost by definiti0n, the communicative content of rules will be enough to 

settle many legal controversies. By contrast, almost by definition, the communicative 

content of standards and principles makes it harder to give adequate legal content to a 

constitutional provision. 

 Proponents of the interpretation-construction distinction that adhere to original 

public meaning originalism hold that if a particular constitutional provision’s 

                                                             
41 Solum, The Interpretation-Construction Distinction, supra note 22, at 97. 
42 Id. 
43 Id, at 102. 
44 Id, at 97. 
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communicative content is dispositive of a legal question, then no further inquiry will be 

necessary. This is related to the Contribution Thesis, which is a normative proposal that 

can be questioned or debated. I will address it later on in this chapter when specifically 

analyzing original public meaning originalism. For now, I focus on the specific issue of the 

interaction between (1) rules, standards and principles, (2) word-choice, and (3) ambiguous 

and vague language. I believe these potential and varied interactions are relevant to the 

communicative and legal analysis under the interpretation-construction formula, 

independent of the particular normative proposals as to the relation between interpretation 

and construction. 

 Taking aside the normative claims about the different effects of determinate and 

under-determinate communicative content, the point is that, as relevant to the purely 

semantic issue, word-choice is also a deliberate act on the part of lawmakers which should 

be taken into account in the process of semantic interpretation. In other words, not only 

will interpretation identify the under-determinacy of language, but we should be aware 

that under-determinacy can, in turn, influence the final product of communicative 

interpretation. That is, to take the under-determinacy factor as part of the communicative 

analysis. 

The Role of Text 

 As I stated previously, almost all models of constitutional interpretation give, at 

least, a central role for text in the process of adjudication. Others assign to it conclusive 

effect, particularly when its semantic content is ascertainable and determinate. That is the 
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Contribution Thesis that will be analyzed in greater detail when discussing original public 

meaning originalism’s approach to the interpretation-construction distinction. On the 

other hand, other models limit the role of text to merely a starting point of interpretation. 

As a result, they will always look further, even if the apparent communicative content is 

enough to dispose of the legal question presented. But, since there is near universal 

agreement as to, at least, the initial role of text in constitutional interpretation and 

adjudication, when addressing how the particular methodological models view text, this 

premise will be taken as a given, and the analysis will focus on the specific role for text 

outside this common understanding. 

2. Purpose 

 Purpose and Purposivism 

 Constitutions are legal and political instruments which attempt to reach a particular 

goal.45 To different degrees, almost all of the main methodological models account in some 

way for the concept of purpose, whether in ascertaining meaning or in the process of 

application.46 According to Bennett, meaning is necessarily attached to purpose.47 That is, 

that sometimes it is near impossible to make sense of particular constitutional clauses 

“without taking into consideration their purposes, especially with reference to fundamental 

                                                             
45 See, for example Yvonne Tew, Originalism at Home and Abroad, 52 COLUM. J. TRANSNAT’L L. 780, 802 (2014), as to 
the role of purpose in the creation of the Malaysian Constitution. 
46 See, Solum We Are All Originalists Now 60, Op. Cit. note 8. 
47 Bennett 98 and 103, Op. Cit. note 8. 
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constitutional ideas and values.”48 Some models actually allow purpose to limit the 

linguistic reach of text.49 

For example, the goal of teleological interpretation in general is to ascribe purpose 

to constitutional provisions that both defines text and interacts with it as a separate 

element. Purpose comes in many forms and serves different ends. For instance, there is the 

purpose that drove lawmakers to adopt a particular legal provision; why they adopted 

certain text. This goes more to motivation and intent. But there is also the purpose of the 

provision itself: what was it adopted to do? Or even of the constitution as a whole: its over-

arching purpose.50 This distinction will become much clearer when comparing the 

objective and subjective teleological models. For now, the important thing is to be aware 

of the different manifestations of purpose. As such, when analyzing each methodological 

model, we will address each’s view on the many manifestations of purpose. 

In Chapter 2, we discussed the differences between the framework and teleological 

models of constitutional design. A little later on in this chapter, I will analyze the 

teleological model of constitutional interpretation. They are not synonyms. Although they 

may well go hand-in-hand in many contexts, they are not inherently linked. Some 

teleological constitutions may well be interpreted using a model that is not teleological in 

nature. In the same token, framework constitutions can be interpreted using a teleological 

model. When discussing the teleological model of interpretation, I will attempt to show 

                                                             
48 Stephen M. Griffin, Rebooting Originalism, 2008 U. ILL. L. REV. 1185, 1214 (2008). 
49 See, Kay, Original Intent, supra note 4, at 711. 
50 Stephen M. Feldman, Constitutional Interpretation and History: New Originalism or Eclecticism?, 28 B.Y.U. J. PUB. 
L. 283, 328 (2014). 
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that there is some association between both teleological constitutions and teleological 

interpretation. But even then, that does not entail that framework constitutions cannot or 

should not be interpreted in similar fashion.51 At the most, I claim that some teleological 

constitutions have a more compelling case in favor of particular forms of teleological 

interpretations than some framework types. Yet, that is only a relative observation and not 

an inherent normative claim. 

 As relevant here, the difference between framework and teleological constitutions 

is not that the latter has purpose and the former does not. Framework constitutions do 

have a purpose to them. As we saw in Chapter 2, one of the main purposes or goals of 

framework constitutions is to kick-start politics and ensure democratic self-government 

through ordinary politics. We also saw that in the case of liberal democratic constitutions, 

the adoption of individual political rights serves the purpose of enhancing, or making more 

effective, the process rationale of furthering self-government through ordinary politics. It 

would be correct to affirm that framework constitutions indeed have purpose to them and, 

as such, a teleological approach to interpretation would be possible. From a conceptual 

standpoint, framework constitutions are wholly compatible with purposivism. 

 As to teleological constitutions, we saw in Chapter 2 that purpose plays a bigger role 

in its design and operation. It is present both as the motivation of the lawmaker and as to 

its actual use. As such, it would seem to be harder to ignore purpose when interpreting 

teleological constitutions. But the link is not that plain and simple. I will return to this issue 

                                                             
51 See the analysis in chapter 2 of constitutions as mission statements. 



171 
 

when analyzing the teleological model of interpretation in detail. My point here is a simpler 

one: that the concept of purpose is, or can be, relevant to both constitutional types. 

 Another point of analysis will be the interaction between text and purpose, 

particularly in situations of conflict, and how do the different models deal with this 

phenomenon. Also, what is the appropriate answer in the context of teleological 

constitutions, where purpose serves such a critical role. 

 Level of Generality, Intent and Scope 

 Finally, we return to the issue of level of generality, this time in the context of 

purpose and intent, as well as principle and the scope of constitutional provisions. As with 

communicative content in terms of semantic meaning, a particular constitutional 

provision’s unstated purpose, the intent of its framers or the principle that underlies it will 

greatly vary depending on the level of generality with which we articulate it. This also has 

a direct effect on the scope and reach of a particular provision as to its legal effect. 

 When discussing the original intent model, I will attempt to distinguish between 

the concepts of intent and purpose.52 For now, I treat them jointly. The articulation of a 

particular purpose or intent can, like with semantic meaning, be articulated on several 

levels of generality. Inherently, there is no correct answer here. It will all depend on the 

nature of the provision, the constitutional type, linguistic precision and the existence of 

authoritative sources of adoption history that shed light on this issue. But, interpreters face 

                                                             
52 See Alicea & Drakeman, supra note 34, at 1166; Bennett 108, Op. Cit. note 8; Thomas B. Colby & Peter J. Smith, 
Living Originalism, 59 DUKE L. J. 239, 292 (2009); Kay, Original Intent, supra note 4, at 721; Earl M. Malte, The Failure 
of Attacks on Constitutional Originalism, 4 CONST. COMMENT. 43, 47 (1987). 
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a stern challenge when attempting to articulate unstated purpose, particularly as to which 

level of generality to use. If no on-point empirical source exists, interpreters could consider 

using the same level of generality employed as to the communicative content of the 

particular provision.  

As we saw in Chapter 2, this will also depend on the substantive nature of the 

provision at issue. The same things applies to the task of articulating a provision’s 

underlying principle.53 As John Manning states in reference to the U.S. Constitution, “[t]he 

document itself does not contain merely broad statements of principle, but instead 

expresses policies at widely variant levels of generality.”54  

Finally, we turn to the issue of ascertaining the proper scope and reach of a particular 

constitutional provision. How we articulate that scope and reach is critical. Richard Kay’s 

analysis of this issue is most helpful. In his discussion about the practical differences 

between original intent and original public meaning originalism as to specific results, Kay 

mentions the issue of scope. In particular, he stresses the decision interpreters must make 

in determining how broad or narrow to articulate a provision’s scope and reach.55 Some 

methodological models result in broader articulations of scope as compared to others.56 

3. History 

                                                             
53 Smith, supra note 2, at 709. 
54 Manning, supra note 33, at 1755. See also John O. McGinnis & Michael Rappaport, Original Interpretive Principles 
as the Core of Originalism, 24 CONST. COMMENT. 371, 378 (2008); Perry, supra note 25, at 679. 
55 Kay, Original Intent, supra note 4, at 713. See also Munzer & Nickel, supra note 8, at 1050; Peters, supra note 2, 
at 1283. 
56 Manning, supra note 33, at 1776 (“To be sure, one aspect of the living constitutional tradition merely holds that 
judges should not read broadly or generally worded text narrowly…”). See also, Rosenthal, supra note 31, at 1189. 
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Constitutions are the product of particular historic moments and movements. As 

we saw in Chapter 2, most constitutions that endure do so because of their ability to 

generate or maintain sufficient levels of social support and consensus. As with text and 

purpose, it is very difficult to ignore history in general when interpreting constitutions: 

“[A]ll plausible theories of constitutional interpretation make some appeal to 

understanding the Constitution in a historical context.”57 Yet, there is “no general 

agreement on the proper role either of history in general, or of the history of the 

constitution’s framing and ratification in particular.”58 Of course, some models do, in fact, 

give little weight to history, such as textualism and, to some extent, the objective 

teleological approach. But there are multiple roles for history to play,59 and, particularly in 

the context of many teleological constitutions that are the product of transcendental 

historical moments, actually do play important functions in the process of constitutional 

adjudication. History cannot be so simply ignored in constitutional adjudication. Some 

models see history as supplementary to text; others may see it as equally or even more 

authoritative. 

 Adoption History 

 When discussing the particular models of interpretation, we will see reference to 

history in a variety of ways. First, the history of constitutional adoption, that is, the process 

and context of the creation of the constitution itself: its prelude, gestation, birth and first 

                                                             
57 Griffin, supra note 48, at 1193. 
58 Powell, supra note 30, at 885. 
59 See Colby & Smith, supra note 52, at 302-303. 
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steps.60 We can identify this type of history as “adoption history.”61 In turn, this history can 

be narrow-focused, such as only analyzing the process of creation itself; or more broad-

focused, such as taking into account the entire historical context of the relevant political 

community that adopted the constitutional text, including economic factors, social 

relations, cultural assumptions, and so on. As to the process of creation, many issues may 

be relevant in the process of adjudication: specific nature of the creation process, its 

democratic legitimacy, popular participation and involvement, and inclusion, to name a 

few. Adoption history also may be related to issues such as purpose, intent, accepted 

practices, expected applications, and so on. From simply seeing history as a temporal lens 

to identify contemporaneous communicative content to a substantive source of 

constitutional meaning and effect, adoption history can, and many times does, serve a 

distinct role from non-adoption events.62 Finally, as Balkin points out, “[i]t is incorrect to 

call arguments from adoption history ‘originalist’.”63 In other words, history, even adoption 

history, is not the exclusive domain of originalists; non-originalists, as well as other models 

of interpretation, also employ it. As Griffin explains, “I understand originalism as a specific 

approach to U.S. constitutional interpretation that is distinct from relying on appeals to 

history in general.”64 

                                                             
60 See Mary Sarah Bilder, How Bad Were the Official Records of the Federal Convention?, 80 GEO. WASH. L. REV. 1620, 
1646 (2012); Kay, Adherence to the Original Intentions, supra note 3, at 234. 
61 See Balkin, The New Originalism, supra note 21, at 644. While Balkin states that “[m]ost constitutional arguments 
in every day legal practice [in the United States] do not employ adoption history [that serves] as most as persuasive 
authority,” it is difficult to deny history’s role in constitutional research, particularly outside the United States. 
62 See Kesavan & Michael Stokes Paulson, The Interpretive Force of the Constitution’s Secret Drafting History, 91 GEO. 
L. J. 1113, 1181 (2003). 
63 Balkin, The New Originalsim, supra note 21, at 680. 
64 Griffin, supra note 48, at 1187. 
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 History in General 

Second, there is history in general, which can relate to a wide variety of subjects: 

history of constitutional development after adoption, traditions, historical changes in the 

organization of society itself, as well as its political, economic and cultural transformations, 

and so on. Particularly relevant to constitutional interpretation are issues relating to 

historical grievances, social conflict and inequalities, internal cohesion, national identity, 

among others. This is particularly important in the context of teleological constitutions, 

especially those that are overtly ideological.65 The history of the ideas that gave birth to a 

constitution may be relevant in general, but are particularly relevant in the teleological 

context. Constitutions that adopt ideas require a study into the history of those ideas.66 

History can also be the source of constitutional legitimacy which in turns, influences 

the process of interpretation itself.67 In that sense, history is not a discrete factor of 

interpretation, but an ever present source in the creation, development and application of 

legal norms that may well be critical to many constitutional systems. The stronger the link 

between the constitutional project and enduring social consensus, the greater the role of 

history may be in the process of interpretation and adjudication. 

Sources  

                                                             
65 “[I]t should not be surprising that countries whose courts and commentators make originalist arguments tend to 
come from revolutionary constitutional traditions or are acting in revolutionary constitutional moments. The post-
coonial constitutions of Africa and Latin America, for instance, foster many originalist arguments.” David Fontana, 
Comparative Originalism, 88 Tex. Law. Rev. See Also 189, 197-198 (2010). 
66 See, for example, Varol, ante, at 1258, in reference to the history of secularism in Turkey. 
67 As Kesavan and Paulson explain in the U.S. context, the status of “the Philadelphia Convention debates as 
authoritative sources of guidance in constitutional interpretation as risen and fallen with the tides of relative 
popularity of the principal contending interpretive theories.” Kesavan & Paulson, supra note __, at 1124-25. 
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 Related to the issue of history is the matter of what are the appropriate sources that 

can be used in the process of constitutional interpretation.68 This can pertain to both 

historical sources in general as well as legal sources in particular. When discussing the 

different methodological models, we will analyze their views on what are the adequate 

empirical sources, including historical materials, used in interpretation. This is both an 

empirical and a conceptual matter.69 As to the former, it pertains to the likelihood that we 

can ascertain reliable and accurate information, be it communicative content, intent or 

other, from the available sources.70 The latter is whether or to what degree, independent of 

that availability, these sources should play a role in constitutional adjudication. The U.S. 

debate on this issue can be confusing, because it is not always easy to distinguish empirical 

objections to conceptual ones as to the uses of history as an authoritative source of 

constitutional meaning. 

 Historicism 

 A critical issue related to the different uses of history by the models of interpretation 

under analysis in this chapter is the use of historicisim, that is, the different contextual 

elements that are normally taken into consideration in formal historiographic research and 

analysis in the process of searching for the meaning and content of constitutional 

provisions individually and for the constitution as a whole. As we will see, there is a variety 

                                                             
68 See Id 89. 
69 See Robert G. Natelson, The Founders’ Hermeneutic: The Real Original Understanding of Original Intent 68 OH. ST. 
L. J. 1239, 1242 (2007). 
70 For example, a constant concern in U.S. constitutional adjudication is the availability, accuracy, authenticity and 
reliability of historical sources. See Bilder, supra note 60; Kesavan & Paulson, supra note 62. The U.S. problem is 
exacerbated by the fact that the original U.S. Constitution was the product of secret deliberation. See Greene, The 
Case for Original Intent, supra note 10, at 1690. 
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of approaches as to this matter, where some methodologies attempt to use history without 

the historicism attached to it. We will also see that this is not a simple issue. Excluding the 

historical context from historical sources risks decontextualized readings and incomplete 

discovery. Including historical context defeats many of the stated purposes of some of the 

models of interpretation that want to avoid the problematic entanglements and subjective 

appreciations of historical processes. Original public meaning originalism is the main 

target of the history without historicism critique, and so it is there that we elaborate on 

this issue. 

B.  Models 
 

1. Introduction 
 

 I will now turn to the actual models of constitutional interpretation. It is not an 

exhaustive list. At the very least, as I stated previously, these are not closed systems, which 

would allow for an endless combination of custom-made methodologies that mix features 

from some or even all of the identified models. The following list is a summary of the more 

general models that have been the object of attention by courts and scholars. 

 When diving into each model, I will try to cover the following topics: the models’ 

view about text, purpose and history, as well as other particular features it may have, 

including criticisms levelled against it, its development in time, its interactions, 

contradictions or similarities with other models of interpretation, and, finally, its 

interaction with the different constitutional types identified in Chapter 2. 
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 Because of space limitations and its limited use worldwide, I have chosen to skip an 

analysis of “textualism” or “legalism”.71 Yet, I will make a few brief comments that will be 

relevant when diving into the more prevalent models.  

As its name suggest, textualism is text-centered. This should not be confused with 

literalism. Textualist also carry out interpretation. But, text is the only relevant source. 

Obviously, textualism is not ignorant of the fact that someone approved the text and that 

there was a reason for doing so. It is also aware that text requires development through 

doctrine and the creation of a broader body of law. But, the search for those elements are 

constrained to text. Most of the issues normally related with textualistm will be analized 

when discussing the objective teleological approach.  

 This is connected to the notion of text as intent.72 As Kay explains, “[s]upport for the 

view that text alone creates legal rules might be drawn from the English practice of 

statutory interpretation. English judges in construing an Act of Parliament may not seek 

guidance from legislative debates or other legislative materials associated with its 

enactment.”73 But, Kay continues, “English courts have never suggested that the lawmaker’s 

intent is not the critical object sough in statutory construction.”74 The point is that the 

search for that intent is done through the text. This is similar to the process of searching 

                                                             
71 See Jeffrey Goldsworthy Australia: Devotion to Legalism in INTERPRETING CONSTITUTIONS; Op. Cit note 1; S.P. Sathe, 
India: From Positivism to Structuralism in INTERPRETING CONSTITUTIONS, Op. Cit. note 1. 
72 See Bennett 100, Op. Cit. 8_. 
73 (Emphasis added) Kay, Adherence to the Original Intentions, supra note 3, at 233. 
74 Id. 
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for purpose through text we will see in the objective teleological model of interpretation. 

There is also common ground with original public meaning originalsits. 

While there is a debate to be had about the issue of intent expressed outside of 

textual enactment, there seems to be consensus that, at some very basic level, text is the 

direct result of intent.75 This approach to intent is text-based, that is, “[i]t is not a theory of 

anyone’s intent or intention.”76 As Kesavan and Paulson suggest as to what they dubbed 

originalist textualism, “[i]t is a theory of the meaning of words, phrases, and clauses of a 

legal text, in accordance with the text’s own directive to treat the text as authoritative.”77 

2. U.S. Originalist Experience 

 Originalism in General and the Different Originalisms 

As many scholars have pointed out, there is no one “originalism”.78 As Mitchel 

Berman puts it, what is originalism may vary, from meaning “too many things to near 

anything at all.”79  Moreover, many originalist models are actually contradictory. This is the 

                                                             
75 Raoul Berger, ‘Original Intention’ in Historical Perspective, 54 GEO. WASH. L. REV. 296, 304 (1986); Greene, Selling 
Originalism, supra note 11, at 664; Kay, Adherence, supra note 3, at 273; Charles A. Lofgren, The Original 
Understanding of Original Intent?, 5 Const. Comment. 77, 79 (1988); Powell, supra note 30, at 895; Keith E. 
Whittington, The New Originalism, 2 GEO. J. L. & PUB. POL’Y 599, 610 (2004). That is why some challenge the practical 
difference of, for example, original intent in opposition to original meaning, because “meaning necessarily connotes 
intent.” Dorf, supra note 8, at 2019. See also Colby & Smith, supra note52, at 250. 
76 Kesavan & Paulson, supra note 62, at 1132. 
77 Id. 
78 Lawrence B. Solum We Are All Originalists Now 2, Op. Cit. note 8; Laura Cisneros, The Constitutional 
Interpretation/Construction Distinction: A Useful Fiction, 27 CONST. COMMENT. 71, 72 (2010); Donald L. Drakeman, 
What’s the Point of Originalism, 37 HARV. J. L. & PUB. POL’Y 1123, 1124 (2014); Greene, Selling Originalism, supra note 
11, at 661 (“[O]riginalism takes a variety of forms”); Smith, supra note __, at 714 (Originalism is “far from a monolithic 
movement”). 
79 Berman, Originalism is Bunk, supra note 38. For their part, Thomas B. Colby and Peter J. Smith argue that the 
current originalist family members are only unified by label. Colby & Smith, supra note 52, at 244. 



180 
 

result of the concept’s continued development as a constitutional model.80  As such, it 

would seem that there is no one actual originalist model of interpretation that can be 

compared to other methodologies. In fact, some believe it may be possible to be originalist 

as to some parts of the constitution but not as to others.81 Others see in this multiplicity of 

articulations an admission of the result-oriented motivation of its proponents, as it applies 

in the U.S. context where it was created by a particular political movement.82 

In particular, as we will see, many of the features of some of the originalist models 

are actually quite similar to some of the more teleological approaches. But, because of the 

force originalism has acquired in the U.S. scholarly debate,83 as well as the potentially 

revolutionary effects of its possible application outside of the United States constitutional 

experience, I think it would be productive to analyze the originalist models separately.  

Producing a coherent list of models is therefore very difficult and disorienting. But 

since a list is, in the end, the most helpful way of carrying out the task of analyzing and 

comparing the different methodological models out there, I shall attempt to produce one.  

The constant focus on originalism versus its apparent opposite, non-originalism, 

plus the continued and ever-expanding growth within the originalist family itself, creates 

a very confusing and murky situation as to the availability of different interpretative 

                                                             
80 Greene, supra note 10, at 683 (“Originalism has been running away from its past). 
81 See Stephen L. Carter, Originalism and the Bill of Rights, 15 HARV. J. L. & PUB. POL’Y 141, 141-142 (1992). 
82 “One conclusion that could be drawn from this conceptual diversity and disagreement is that ‘originalism’ is not a 
constitutional theory at all, but rather is simply rhetorical code for a commitment to a series of particular judicial 
outcomes favored by political conservatives.” Colby & Smith, supra note 52, at 262. These authors also find 
interesting the fact that originalism, with all its emphasis on settlement and fixed meaning, “is a jurisprudential 
theory undergoing its own endless evolution, with its own living constitution.” Id, at 263. 
83 Dorf, supra note 8. 
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methods. This especially so when attempting to simultaneously analyze the teleological 

approaches to constitutional interpretation and compare them to the originalist and non-

originalist variants in the U.S. context. There is no exact or even adequate point of 

reference. Some originalist models are more in-tuned with teleological approaches, while 

other originalist proposals are actually anathematic to teleological methodologies.  

Originalism versus non-originalism is not the most adequate of labels for 

comparative purposes. As such, the following discussion as to (1) the originalist family, (2) 

the non-originalist family, and (3) the interaction between these two approaches, must be 

seen for what it is: an attempt to derive general normative proposals about method of 

interpretation from the current state of the U.S. debate. This problem will become clearer 

when addressing the non-U.S. centered models, which will mirror, to some degree, the 

analysis made as to the originalism versus non-originalism divide. Another factor that 

should be kept in mind is that most of the U.S. debate is limited to its own status as a liberal 

democratic framework constitutional system, while the teleological models seem to be 

more universal in their approach. 

Since the early 1980’s, “originalism” has been formally proposed as either an 

adequate, optimal or even the exclusively legitimate form of constitutional interpretation 

in (and, apparently, for) the United States federal constitution.84 I will not attempt a 

                                                             
84 Berman, Originalism is Bunk, supra note 38, discussing the different views of the proponents of originalism as to 
the strength that must be given to the originalist approach in the process of constitutional interpretation. He 
distinguishes between the “weak” forms of originalism that feel that, at the very least, originalism “ought not to be 
excluded from the interpretive endeavor”, Id at 10, from the “strong” articulations that believe that originalism 
should be “the sole interpretive target or touchstone” of such a project. Id. Berman also distinguishes between those 
who think originalism is the correct method of interpretation as an inescapable truth, which he dubs “hard” 
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restatement of the historical development of this methodological family. Others have done 

that quite well.85 My interest here is to identify and discuss the common aspects of 

originalism, so as to then move on to analyze the different models derived from the general 

approach.86 

 What do all originalists have in common? 

 One of the common aspects of originalism is the so-called Fixation Thesis.87 In 

essence, this view holds that the meaning of written text is the meaning “at the time of 

framing or ratification.”88 That is, that the meaning of the Constitution was fixed at the 

moment of adoption. As a result, courts are not empowered to modify or disregard that 

fixed meaning.89 Limited discretion as to the determination of constitutional meaning is 

the result of fixation.90 This states that meaning can be ascertained objectively.91 It would 

appear that the very nature of a written constitution requires an adoption of some sort of 

fixation approach: “[W]riting, by its very nature, fixes the meaning of text at the moment 

it is written.”92  Of course, what was fixed is a matter of disagreement between originalists, 

and so I will tackle that issue later on. It seems that the lowest common denominator is 

                                                             
orgininalism, Id, at 2, and those that believe originalism is an appropriate or preferred mode of interpretation, which 
he dubbes as “soft”. Id. See also Griffin, supra note 48, at 1187. 
85 See Berman, Originalism is Bunk, supra note 38; Whittington, The New Originalism, supra note 75. 
86 Berman, Originalism is Bunk, supra note 38, at 8. 
87 Bennett & Solum vii, Op. Cit. note 8. See also Munzer & Nickel, supra note 8, at 1031. 
88 Peters, supra note 2, at 1259. See also John Harrison, Forms of Originalism and the Study of History, 26 HARV. J. L. 
& PUB. POL’Y 83, 89 (2003). 
89 Colby & Smith, supra note 52, at 264. 
90 Rosenthal, supra note 31, at 1186. 
91 Feldman, supra note 50, at 288. 
92 Coan, supra note 5, at 1028. Coan rejects that view. According to him, “writtenness” does not compel anything, 
especially as to method, except maybe some fidelity to text. Id. For a similar view see, also, Greene, Selling 
Originalism, supra note 11, at 665. 



183 
 

original public meaning originalism’s view as to communicative content in terms of 

meaning. 

 The Fixation Thesis leads us back to the issue about word choice. Some words, 

normally associated with standards, for example, are difficult, if not impossible to wholly 

fix as to their meaning.93 While definitely not malleable in any direction, they are not 

entirely fixed. Fixation is not synonymous with unmovable linguistic precision. 

 Another commonly shared feature of originalism in general is the idea that the 

meaning of the text that was fixed by the process of adoption is either determinative or 

nearly determinative in constitutional adjudication: “Originalism regards the discernable 

meaning of the Constitution as the time of its initial adoption as authoritative for purposes 

of constitutional interpretation in the present.”94 This is known as the Contribution 

Thesis.95 As a result, courts “must be bound by the meaning of the words and phrases 

written down in the text.”96 Interpretive restraint is the result of these thesis. As Lawrence 

Rosenthal points out, this is key to originalism’s use as a practical method of interpretation: 

“Thus, whatever its theoretical merits, originalism offers a workable and distinct approach 

to constitutional adjudication only if its provides a vehicle for utilizing the historically fixed 

meaning of constitutional text as a means of reducing the interpretive leeway claimed by 

non-originalist.”97 

                                                             
93 Rosenthal, supra note 31, at 1217. 
94 Whittington, The New Originalism, supra note 75, at 599. 
95 Solum We Are All Originalists Now 18, Op. Cit. note 8. 
96 Kesavan & Paulson, supra note 62, at 1129. 
97 Rosenthal, supra note 31, at 1189. 
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Why Originalism? Several reasons and justifications have been given for why 

originalism is either an adequate, optimal or even required method of interpretation. 

Among the justifications given are the need to restrict the independent law-making power 

and discretion of courts in order to curtail their capability of imposing their personal views 

and will on a democratic community. Others have pointed at the very nature of the 

constitution as a written document, which requires, at least, some fidelity to the original 

communicative content of the adopted text. 

Original Intent 

Restraint and Conservative Results 

Original-intent originalism in the United States was the first manifestation of the 

originalist family that sprang out of the debates about constitutional adjudication in the 

late 1970’s and early 1980’s. In its infancy, original intent was more a reaction than a theory 

of interpretation or adjudication. This fact is very relevant as to the relationship between 

methodological models and constitutional types.  

The proponents of original intent in the United States were, apparently, more 

guided by result than by process. As such, they identified a model that would best suit their 

desired goals of producing particular, conservative results. They came up with original 

intent. Their purpose was two-fold: (1) to constrain the discretion of judges in developing 
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constitutional law,98 and (2) to re-direct the judicial power in a more conservative 

direction.99 

But how could original intent, or even originalism in general for that matter, do this? 

As we will see when we analyze the subjective teleological model of constitutional 

interpretation, original intent is not inherently a constraining device in the full sense of the 

word nor does it always produce substantively conservative results. Why? 

First of all, it depends on what we mean by “constraining” or “restraining” courts. In 

the most basic sense, constraint means limiting the choices available to courts.100 In other 

words, that not anything goes, that not everything is possible under a particular 

constitutional system.101 By identifying binding sources and meaning, both semantic and 

legal, courts are constrained as to where to go.102 This is done, for example, to ensure “that 

judges will invalidate democratically enacted law only when those laws conflict with the 

judgment” of the constitution-makers.103 It is an attempt to take subjectivity out of judging, 

particularly to a judge’s personal beliefs: “The goal of originalism has always been purity.”104 

The argument goes that it is much better to be governed by the dead-hand of the past than 

                                                             
98 Id, at 1186; Whittington, The New Originalism, supra note 75, at 602; Colby, The Sacrifice of the New Originalism, 
99 GEO. L. J. 713, 714 (2011). 
99 As we saw, the restraint rationale is not exclusive to original intent originalists. But, it seems to be much more 
emphasized in this model. See Colby & Smith, supra note 52, at 262; Saul Cornell, Meaning and Understanding in the 
History of Constitutional Ideals: the Intellectual History Alternative to Originalism, 82 FORDHAM L. REV. 721, 755 (2013). 
Jamal Greene, How Constitutional Theory Matters, 72 OHIO ST. L. J. 1183, 1183 (2011); Peters, supra note 2, at 1256. 
100 See Solum We Are All Originalists Now 151, Op. Cit. note 8. 
101 See Greene, Selling Originalism, supra note 10, at 664. 
102 Balkin, The New Originalism, supra note 21, at 646; Solum We Are All Originalists Now 4, Op. Cit. note 8; Colby & 
Smith, supra note 52, at 264; Kay, Adherence to the Original Intentions, supra note 3, at 226. 
103 Colby & Smith, supra note 52, at 276. 
104 Feldman, supra note 50, at 284. 
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by individual judges imposing their will.105 This type of restraint applies equally to text or 

intent-based methods. In the end: “Constraining judges in a democracy is important.”106 

Yet, sometimes it seems like constraint takes another direction, which is closely 

associated to the second goal of the proponents of original intent in the United States. This 

second articulation of constraint means that the depth of judicial intervention into policy 

matters will be limited.107 The first definition seems inherent to the original intent model. 

The second one is necessarily context-dependent. 

A methodological model that limits discretion by forcing courts to adopt particular 

policy choices embedded in the constitutional text as identified by the authors’ intent does 

seem to curtail the space left to courts to choose between different substantive outcomes. 

This relates to the first goal of original intent originalism and of originalism in general. Of 

course, this will depend on how ascertainable, authoritative and specific the intent is. This 

generates a zero-sum game where the greater specificity of the intent, the narrower the 

room left for courts to navigate. Conversely, the greater the generality of the intent, the 

broader the room for judicial maneuver. The level of restraint, therefore, depends on the 

level of ascertainable intent. 

The other definition of restraint is problematic. We are no longer talking about 

constraint as to choice but restraint as to the depth of the level of judicial activity and 

                                                             
105 Greene, Selling Originalism, supra note 11, at 664; Harrison, supra note 88, at 83; Kay, Adherence to the Original 
Intentions, supra note 3, at 289. 
106 Balkin LIVING ORIGINALISM 19, Op. Cit. note 18. 
107 “The text of the Constitution, as it was originally understood, suggests a very modest and limited role for the 
federal Judiciary.” Calabresi & Fine, supra note 27, at 698. See also, Colby & Smith, supra note 52, at 256, 289. 
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intervention. This will all depend on the actual substantive content of the authors’ intent 

itself: “[T]he doctrine of restraint has not always been associated with originalism and is 

hardly an inevitable feature of it.”108 One could easily think of several manifestations of 

original intent that produces interventionist or empowered courts. For example, we could 

have a constitutional system where the framers intended courts to possess great latitude 

and discretion of constitutional law. In other words, that the original intent was not 

directed at the meaning of the provisions but at the process of judicial interpretation. 

Another example, which is closely associated with the post-liberal teleological model, 

would be if the original intent resulted in the need for aggressive judicial intervention into 

controversial or important policy matters. Post-liberal teleological constitutions that are 

the result of ideologically motivated framers who clearly intended the constitutional 

system to develop in, for example, a redistributive direction, require courts to intervene in 

policy matters. In that sense, the level of restraint original intent produces will depend on 

the substantive content of the intent itself, and it could go either way. The U.S. example is 

not universal.109 I will return to the issue of restraint, constraint and judicial intervention 

in Chapter 4. 

This, in turn, leads us to the second apparent effect of original intent: that it 

produces conservative results. This has been mentioned as one of the objections for its 

                                                             
108 Greene, Selling Originalism, supra note 11, at 678. 
109 “[O]riginalists typically argue that aggressive judicial review is difficult to reconcile with the concept of 
democracy.” Malte, supra note 52, at 45. See also, McConnell, supra note 2, at 1136; Rehnquist, supra note 30, at 
699; Luis Barroso, The Americanization of Constitutional Law and its Paradoxes: Constitutional Theory and 
Constitutional Adjudication in the Contemporary World, 16 ILSA J. INT’L & COMP. L. 579, fn. 2 (2010). 
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adoption.110 Again, this is a context-specific scenario. In the case of the Constitution of the 

United States, because of its age, framework design and omission as to policy matters, as 

well as the historical limitations as to the political, social and economic views of its framers, 

an approach to constitutional adjudication based on the framers intent may normally yield 

substantively conservative results.111 As John Harrison explains, “[t]he framers were in favor 

of limited government, federalism, and private property.”112 As such, an appeal to their 

original intentions would generate results consistent with those policy views. This is so 

because “[o]riginalism is backward-looking and thus, other things being equal, more likely 

to yield results that either preserve the status quo or will back the clock to an earlier status 

quo.”113 This will be the case, so long as the past is more conservative than the present, 

which is not inherently true. As we will see in greater detail in chapter Part II, “originalism 

does not inevitably produce substantively conservative results.”114 

In the case of teleological constitutions, particularly those of a progressive or post-

liberal bend, the result will be the opposite: an approach to constitutional adjudication 

based on the framers intent will normally yield substantively progressive results. As such, 

original intent is, by itself, neutral as to outcomes. It will all depend on the actual content 

of the original intent. As McGinnis and Rappaport suggest, “[o]riginalism is a method of 

                                                             
110 Berman, Originalism is Bunk, supra note 38, at 2. 
111 Bennett 82, Op. Cit. note 8; Greene, How Constitutional Theory Matters, supra note 99, at 1194 (“[O]riginalism 
cannot easily be appropriated to progressive constitutional arguments”). 
112 Harrison, supra note 88, at 86 (“That sounded like a pretty good idea” to first generation originalists). See also 
Balkin, The New Originalism, supra note 21, at 677. 
113 Dorf, supra note 8 at 2045. See also, Keith Whittington, Is Originalism Too Conservative?, 34 Harv. J. L. & Pub. 
Pol’y 29 (2011). 
114 Ozan O. Varol, The Origins and Limit of Originalism: A Comparative Study, 44 VAND. J. TRANSNAT’L L. 1239, 1246 
(2011). 
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legal interpretation, not a political or ideological stance.”115 Originalism is neutral as to 

results, but, as we already say, the decision to adopt originalism as a methodological tool 

is not.116 

The Notion of Intent 

Once we have shed off the incorrect notion about original intent based on a U.S. 

centered application, we are left with the actual methodological features of original 

intent.117 But, before diving in to that aspect, one final introductory comment is warranted. 

As we will see, the adoption of an interpretive model based on the original intent of the 

framers of a constitution seems to require the strongest fidelity to the actual content of the 

constitutional project, or at the very least a strong recognition of the legitimacy and 

authority of the creators of the constitution. This happens, for example, when some 

question if the framers’ intentions have become outdated, thus exacerbating the dead hand 

problem.118 

 This is especially true in the case of teleological constitutions, where the framers 

adopted, almost by definition, policy choices about important social, economic, political 

and cultural issues that may be divisive and, therefore, contested. Since adhering to original 

intent in this context requires many important issues to be decided by courts, not 

                                                             
115 McGinnis & Rappaport, supra note 54, at 381. 
116 Rosenthal, supra note 31, at 1219, referencing the so-called libertarian approach to originalism in the United 
States. 
117 Goldsworthy identifies the common issues that originalism must answer: (1) the extent on which evidence of 
original intention or purpose is treated as significant; (2) whose intent is authoritative; (3) the level of abstraction to 
articulate such intent, and (4) the limit imposed on the kinds of historical evidence that is admitted. Goldsworthy 5, 
Op. Cit. note 1. 
118 Solum We Are All Originalists Now 154, Op. Cit. note 8. 
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legislatures, taking into account the views of past, not present, democratic articulations, 

the original intent model creates a constant tension between the past and the present, 

between the constitutional law and ordinary politics, and between the different social 

forces of society, unless, as we saw in Chapter 2, the constitution is able to create a social 

consensus around it. 

Original intent seems identical to the subjective teleological model of constitutional 

interpretation. Yet, because the latter maybe somewhat narrower as to its object of inquiry, 

I treat them separately. While the subjective teleological model looks for the framers’ intent 

as to purpose –both of the specific provisions as well as to the constitution as a whole-, the 

original intent model takes a broader view on the opinions held by the framers. Some 

proponents of original intent go as far as stating that the private or unexpressed intentions 

of the framers are relevant or even determinative. I don’t think the subjective teleological 

model takes us that far. Original explication, as we will see, constitutes a middle ground, 

accepting a broad definition of intent that goes beyond mere purpose, but only as it was 

expressed during the process of constitutional creation. Yet, all these intent-based models 

would seem to agree that it is legitimate for the lawmakers to express their intent outside 

the adopted text.119 

The issue of original expected applications also seems to be a wedge between the 

U.S. model of original intent and the subjective teleological model. In the case of original 

intent, it would seem that original expected applications, because they are the product of 

                                                             
119 Berger, supra, note 75, at 304. 
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the original intention of the framers, are part of intent and, therefore, binding. In the case 

of the subjective teleological approach, expected applications are merely evidence that 

points to the purpose behind the framers’ actions. Original intent, on the other hand, does 

seem interested in asking what the framers would have done in a particular situation. The 

subjective teleological model only asks why they adopted the text; original explication asks 

what did they said about it; and original intent goes further and hypothesizes on what they 

thought about it and would do now.120 Intent, therefore, seems to be a very broad concept, 

at least generally, in original intent originalism in the United States. 

Text 

As we saw in Chapter 2, framework constitutions tend to be of a different textual 

structure than more teleological ones. One of the main reasons for this discrepancy is 

basically historical: older constitutions tend to be shorter and written in more general 

terms. Teleological constitutions tend to be more recent and more deliberate as to their 

choice of words and length. The shorter a constitution is, the less it has to say, not only 

narrowing the possible topics subject to constitutional consideration, but also limiting the 

textual sources that are so critical for adequate interpretation and construction. Precisely 

because of the lack of text, or textual clarity for that matter, many of the proponents of U.S. 

based original intent give so much emphasis to the framers’ intent. Because they said so 

little by way of text, we must go beyond text and look at what they wanted to do but were 

either unable or unwilling to do by way of textual development, expansion or precision. 

                                                             
120 See Solum We Are All Originalists Now 8, Op. Cit. note 8. 
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There are many ways to analyze the interaction between text and intent in the 

original intent model. First, that intent starts where text stops. Because of the emphasis on 

this point made by original public meaning originalists in the United States, I will elaborate 

on this notion when addressing that particular model of interpretation. Second, that intent 

shapes the text itself. That is, than when interpreting text, we should not only look at its 

semantic meaning, but at its intended legal content as well. In particular, what legal effect 

did the framers attempted to produce by adopting particular words and provisions. Intent, 

therefore, drives text: “[T]o build a theory of historical meaning from Grice’s idea of 

semantic meaning requires establishing what speakers in the Founding era typically 

intended when they uttered specific sentences. Sampling dictionaries, a favorite tactic of 

semantic originalists, will not suffice.”121 As Saul Cornell argues, original public meaning 

interpreters would still “need to engage in precisely the forms of historical inquiry that the 

theory was designed to obviate: reconstructing, weighing, and summoning the multiple 

and potentially conflicting intentions of Framers, ratifiers, and other relevant 

populations.”122 Finally, he states, “[o]nce one severs meaning from communicative intent, 

words can be read in almost any way that serves the ideological agenda of contemporary 

judges and lawyers.”123 In other words, the original intent model mixes intent and text, so 

as to limit and articulate the latter’s meaning. Original intent is skeptical of under-

determinate text and sees in intent the proper tool for smoothing it out. In that sense, the 

subjective intentions of the founders are “the most relevant evidence of meaning of 

                                                             
121 Cornell, supra note 99, at 734. 
122 Id. 
123 Id, at 742. 
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constitutional provisions.”124 As a result, intent has two roles: (1) when text runs out, and 

(2) influencing the very meaning of text.125 

Of course, as with most systems of interpretation, there is a minimum dosage of 

textualism: clear and specific rules basically speak for themselves. In the U.S. experience, 

this is normally shown by reference to the two-senator rule or the presidential age 

requirement. Other constitutional systems, particularly of the teleological family, have 

many more of these and of a wide range of policy topics. The end result is that, independent 

of method of interpretation, many of the policy-laden constitutional rules will be neatly 

applied without much need to identify intent, at least conceptually. But, in some systems, 

the sheer force of original intent will require to double-check even clear text to make sure 

It matches the original intent This all depends, of course, on a model’s approach to 

constitutional change, but that is another matter. 

Purpose 

As we already saw, it seems like the original intent model does not limit the notion 

of intent to purpose. Intent encompasses much more than that. It includes purpose and 

reasons behind the drafting or adoption, but it also includes possible applications, intended 

communicative content and a more general view of the constitutional structure itself. In 

other words, original intent has space for the general worldviews and political beliefs of the 

framers of the constitution. 

                                                             
124 Griffin, supra note 48, at 1188. This feature is shared with the subjective teleological approach. 
125 See Kay, Adherence to the Original Intentions, supra note 3, at 232. 
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Many times, it seems that intent and purpose are seen as interchangeable terms.126 

But it looks like, in the end, intention is indeed broader and, in fact, encompasses 

purpose.127 Therefore, a search for the framers’ purposes is a manifestation of a more 

general original intent approach. 

History 

Because original intent looks to the framers, by definition they look to the past. As 

such, law must dive into the historical field. This, in turn, requires a view of history in 

general and adoption history in particular. If, as Feldman put it, the goal of originalism has 

always been purity, and “[t]he key to attaining purity is history.”128 

The U.S. debate has centered on the empirical problem of ascertaining intent.129 The 

temporal distance of the constitutional creation process makes research into intent a very 

problematic task. At best, it is educated guess-work.130 This is exacerbated by the problem 

of unexpressed intent, which almost inherently requires guess-work on the part of 

interpreters and raises the legitimacy problem of giving authority to an unexpressed view. 

But other systems actually have an easier empirical situation which only leaves the 

conceptual, instead of the empirical, objection to original intent. Non-U.S. experiences 

serve as examples. 

                                                             
126 See Solum We Are All Originalists Now 28, Op. Cit. note 8. 
127 Kay, Original Intention, supra note 4, at 720. 
128 Feldman, supra note 50, at 284. 
129 Solum We Are All Originalists Now 8, Op. Cit. note 8; Bilder, supra note 60; Kay, Adherence to the Original 
Intentions, supra note 3, at 243; Kesavan & Paulson, supra note 62, at 1159; Malte, supra note 52, at 50. 
130 Solum We are All Originalists Now 21, Op. Cit. note 8. 
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Intent can be found in a variety of sources, from the records of the constitution-

making body, to even political publications and private correspondence, as long as it sheds 

light on what the framers thought. The uniting feature of these sources is that they are 

connected to the framers and the process of adoption. Griffin states that originalism “insists 

that only certain sorts of historical evidence, such as the understandings of constitutional 

meaning of the Philadelphia framers or ratifiers of the Constitution [in the U.S. case], are 

legitimate in constitutional interpretation.”131 But the key is if they actually reveal intent. 

Because of the connection between intent and constitutional creation, sources related to 

that process are, of course, given preferential treatment: “[T]he most direct way to 

determine what the Framers intended…is to look at the comments, suggestions, arguments, 

and other remarks that they made while drafting and approving the Constitution.”132 This 

is similar to the original explication model we will discuss in Chapter 10. For his part, Kay 

identifies “legislative debates, committee reports, contemporary commentary, preliminary 

votes, earlier and subsequent statements of the participants, biographies, and other 

legislation” as appropriate sources. But, in the end, like with the search for communicative 

meaning, intent, broadly defined, can be found in many different places. 

Other times, it seems that intent simply runs-out.133 When this happens, original 

intent originalists must either speculate or abandon the purely originalist approach.134 

                                                             
131 Griffin, supra note 48, at 187. 
132 Gregory E. Maggs, A Concise Guide to the Records of the Federal Constitutional Convention of 1787 as Source of 
the Original Meaning of the U.S. Constitution, 80 GEO. WASH. L. REV. 1707, 1730 (2012). 
133 Bennett 94, Op. Cit. note 8. 
134 Some simplify the problem by asking, not what the framers thought a provision meant, but if they would think 
the provision required a particular result in a specific case. See Kay, Adherence to the Original Intentions, supra note 
3, at 243. 
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Another challenge to this model is the issue of contradictory evidence of intent, such as a 

dispute among the framers that was not definitely resolved one way or another.135  

In the end, there are different uses for the information that can be retrieved from 

adoption history. Gregory Maggs suggests many interesting articulations, for example, in 

the context of direct adoption history: (1) reliance on arguments made in support of 

provisions ultimately included in the Constitution; (2) reliance on the rejection of 

arguments made against provision ultimately included; (3) reliance on negative inferences 

drawn from proposals rejected by the Convention; and (4) reliance on comparisons of 

different drafts versions of provisions ultimately included.136 

Problems 

When original intent was first articulated in the United States, it became the object 

of heated debate and criticism. Some of the arguments where exclusively limited to the U.S. 

context. I see no need to expand on them here. Others have more conceptual 

consequences.  For example, U.S. scholars have debated for decades whether the original 

intent model is actually compatible with the original intent of the framers. That is still a 

matter of empirical debate in the United States. As relevant here, the point is that it would 

seem to be relevant for any particular constitutional system that wishes to adopt an original 

intent approach to ask whether, as a matter of fact, the original intent of its framers allows 

for an original intent approach to constitutional meaning, particularly as to legal content. 

It would seem very odd indeed if a particular constitutional system adopted an original 

                                                             
135 Alicea & Drakeman, supra note 34, at 1173. 
136 Maggs, supra note 132, at 1731-1735. 
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intent model that gives determinative effect to the intent of the framers when it was not 

their intent that such a model were adopted. So, from a conceptual point of view, it would 

seem like the first factual matter to determine when adopting an original intent model is 

to determine whether it is compatible with the actual original intent of the framers. While 

the fact that the original intent was to use original intent does not require doing so, it seems 

harder to justify using original intent when the original intent was to do otherwise. 

Another example of the type of criticism leveled at the original intent model was the 

so-called collective intent problem. That is, that it is conceptually, and therefore 

empirically, impossible to determine a collective intent when dealing with a multi-member 

body. The scholarship in the United States has mostly adopted this objection.137 According 

to Solum, meaning is not the sum of mental states.138 Colby and Smith agree: “[I]t is nearly 

impossible to ascertain a single collective intent of a large group of individuals, each of 

whom may have had different intentions.”139 

I will not address this issue from a psychological perspective as to the possibility of 

group thinking or shared mental states. From a conceptual and methodological point of 

view, I think the possibility of collective intent is inherently linked to the issue of the 

legitimacy, authority and nature of the process of constitutional creation itself. Collective 

intent in the context of the search for authoritative meaning when engaging in constitutional 

interpretation depends on the shared notions of constitutional authority and legitimacy. 

                                                             
137 Solum We Are All Originalists Now 8, Op. Cit. note 8; Berman, Originalism is Bunk, supra note 38, at 2; Feldman, 
supra note 50, at 295; Greene, the Case for Original Intent, supra note 10, at 1687; Manning, supra note 33, at 1760. 
138 Solum We Are All Originalists Now 56, Op. Cit. note 8. 
139 Colby & Smith, supra note 52, at 248. 
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Collective intent is not inherently an elusive concept. It depends on what we mean by 

collective intent, which is to say, arriving at the socially accepted definition of collective 

intent for the purposes of constitutional adjudication. 

In constitutions that are the product of high-energy democratic politics, popular 

mobilization and participation, social and historical transcendent moments, and are also 

public in nature, the concept of collective intent becomes less controversial. If the political 

community accepts, as a political choice, that a certain multi-member body is authorized 

and legitimized to act on behalf of the people, their intent is conceptually feasible, which 

is wholly separate from the empirical issue, which I already dealt with partially when 

analyzing the role of history in the original intent model. Collective intent becomes an 

accepted legal fiction. 

According to Richard Kay, ascertaining collective intent in this context is not 

conceptually impossible.140 According to him, “shared intention” can occur when it is “the 

product of mutual communication of individual intentions.”141 In fact, he states, “[w]ithout 

a core of identical meanings shared by all those agreeing, the concept of decision by majority 

is meaningless.”142 Kay persuasively argues that collective intent need not be discovered 

perfectly or be absolutely certain.143 As it pertains to constitutional interpretation, an 

honest empirical search can lead to a likely conclusion about collective intent as it applies 

to a particular legal question.144 Kay also argues that “intent can be attributed to a group 

                                                             
140 Kay, Adherence to Original Intentions, supra note 3, at 242-252. 
141 Kay, Original Intent, supra note 4, at 707. 
142 (Emphasis added) Id, at 708. 
143 Kay, Adherence, supra note 3, at 244. 
144 Id. 
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without posing the idea of a group mind.”145 In the end, he suggests, “we should be able to 

accumulate enough identical intentions to compose an authoritative lawmaker.”146 As to 

possible sources for this endeavor, Kay suggests looking into “legislative debates, 

committee reports, contemporary commentary, preliminary votes, earlier and subsequent 

statements of the participants, biographies, and other legislation.”147 Kay’s proposal is 

inherently connected to the original explication model. 

Original Explication Model 

Chapter 10 deals with original explication in greater detail. Here, I offer a brief 

preview as to that model in order to have a fuller account of the interpretive landscape and 

the contrast between the different available approaches. 

The controversy over the collective intent problem in the original intent model leads 

us to the original explication model.148 Under this particular manifestation of the original 

intent proposal, the intent of the framers is formalized and particularized. By original 

explication we mean the process by which the framers themselves, during the process of 

constitutional creation, deliberate as a collective body and, through the elaboration of 

official reports –by say, for example, an internal working committee- and by the 

interactions during the debates on the Convention floor, or some other form of formal and 

official record-keeping, actually elaborate, explain, develop, clarify and expand on the 

                                                             
145 Id, at 245. 
146 (Emphasis suppressed) Id, at 249. 
147 Id, at 251. 
148 This label was suggested by Lawrence Solum in our discussions about the particular original intent model used in 
Puerto Rico. 
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communicative and legal meaning of the adopted text.149 In this situation, we search and 

use then “known intent of the legislator.”150 This is consistent with statutory interpretation 

that relies on a legislative committee’s official report stating its findings and elaborations.151 

As such, constitutional meaning is spread out between a shorter, cleaner formal text 

adopted in the written constitution, and an authoritative and official record of creation that 

supplements the intrinsic meaning of the text. In particular, this model focuses on the 

explications made in connection to the adopted text. In defending this type of approach, 

Richard Kay states: “[A]lthough I do refer to the actual subjective intentions of particular 

human beings, those intentions are relevant only insofar as they were directed to the 

content of the enacted rule.”152 In that sense, intent can actually re-direct text, especially 

when there is an obvious disconnect between expressed intent and adopted text. 

Interpreters can then correct that mistake.153 

This model is particularly applicable to teleological constitutions. As we saw in 

Chapter 2, these constitutions emphasize the why over the what, or at least give it equal 

weight. Constitutional text rarely has the opportunity to effectively elaborate on its own 

purpose and meaning. But, because the why is so important –in that it was the driving force 

behind the adopted text-, the explications made by the framers as to their own 

                                                             
149 Kay, Adherence to the Original Intentions, supra note 3, at 724, in reference to “statements made by enactors 
about what they meant by the language they were using.” 
150 Id, at 705 
151 Manning, supra note 33, at 1765. 
152 Kay, Adherence to the Original Intentions, supra note 3, at 710. 
153 Id, at 714. 
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understanding of the adopted words are crucial during the process of constitutional 

interpretation.  

As we saw partially with the original intent model, original explication also requires 

that the political community recognize the authority and legitimacy of the constitutional 

creation process itself, and thus, the framers as the human components of that process. 

Original explication, like original intent more generally, requires the political community 

to accept as binding, not only the words adopted by the framers, but the expressed reasons 

for doing so. These reasons, in turn, are given by the framers during their deliberations in 

order to give greater depth to the text. In that sense, the main interpreters of the 

constitutional text are not judicial bodies. In this scenario, the framers themselves get the 

first bite at the apple in terms interpreting their own words.154 As a result, courts are left 

with the task of (1) interpreting those interpretations, explications and elaborations, and 

(2) filling the gap when those explications are missing or are insufficient to settle a 

particular legal controversy. The collective-intent issue is meaningless here, because the 

political community has accepted its existence as a conceptual matter. 

Applications 

Original intent, like originalism in general and the rest of the proposed models as 

well, is not inherent to any particular constitutional type. From a conceptual point of view, 

original intent can be applied to any constitutional type of whichever process of creation. 

                                                             
154 This is in contrast with Maggs comments that “some writers fall into the trap of thinking that, because a particular 
passage appears in the notes and records of the convention, the passage offers proof about what the Constitution 
means.” Maggs, supra note 132, at 1740. This is precisely what happens in the original explication model and is 
premised on the authority of the framers to explain their own words. 
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But it would seem that the application of the original intent model would be either easier 

or more compelling in particular circumstances. 

First, some sort of original intent approach seems warranted when the process of 

creation was a central aspect of the actual resulting constitutional text. This is linked to the 

discussion about popular participation during creation, as well as the public deliberation 

and social transcendence aspects. That is, the issue of legitimacy and authority. That is why 

it is easier to criticize, from a purely conceptual standpoint, the use of original intent 

approach in the U.S. context, where popular participation mas minimal, public deliberation 

non-existent (at least during the process of actual drafting), and there is considerable 

disconnect within the realities and mindsets of late 18th century life as compared to current 

ones. But, in societies where the constitutional process did incorporate these legitimizing 

and authority-conferring features, original intent seems more compelling. In the specific 

context of teleological constitutions that have these features of creation, that impulse 

seems even stronger, because the very nature of the constitutional text lends itself to 

explanation and expression of purpose and intent. 

Second, original intent also seems to fits with teleological constitutional types, even 

those of a progressive, post-liberal or even radical nature. This is so because, as teleological 

constitutions, intent was the driving force behind its entire adoption. Of course, intent is a 

broader term than purpose, as the former includes the latter but also allows for other 

elements. For now, the point is that constitutions that carry with them substantive content, 

policy choices and ideological weight can be interpreted using the original intent model. 

Of course, it will not always be smooth sailing. 
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Again, originalism in general, and original intent in particular, requires a high level 

of fidelity, connection and agreement with the original constitutional project as it marches 

on. As we saw in Chapter 2, this can be tricky: the polarization that can occur because of 

the substantive policy choices of the constitution turns constitutional fidelity into an overt 

political choice. But, in systems where the substantive constitutional project has taken root 

and counts on continued social acceptance, original intent can actually enhance the 

adequate enforcement of the substantive content of the constitution, particularly when the 

result of high energy deliberations. 

Who’s Intent? 

Again, this is an area where the U.S.-centric focus of original intent gets us into 

conceptual hot water. The historical experience in the United States where the 

constitutional process was divided up into varied instances of creation creates both a 

conceptual and empirical problem. I will deal here with the conceptual aspect of the object 

of intent using the U.S. example. 

In the particular case of the U.S. Constitution, the process of creation produces 

problems of identifying the actual constitutional creators. Although the text speaks of “We 

the People”, the process itself was multi-faceted. This is not necessarily the situation in 

other constitutional systems, including U.S. states. I will use the U.S. experience as an 

example and then turn to more general normative claims about the role of the framers in 

constitutional adjudication under the original intent framework. The fact that adoption 
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was split between drafters and ratifiers, these in turn scattered among different state 

conventions, adds to the complication.155 

First, we have the drafters, that is, the people who actually penned the text. In the 

U.S. case, the body that produced the original Constitution was the Constitutional 

Convention that met secretly in Philadelphia in 1787. This example creates a host of 

problems. 

The first problem is legitimacy. The delegates to the Convention were not charged 

with drafting a new constitution. As such, they had little democratic mandate to create a 

new constitution, much less take positions as to the issues to be included in the 

constitutional text. Furthermore, the drafters did not have the power the actually adopt the 

constitution. In that sense, they can be seen more like a technical body that proposed a 

draft of the constitution for the consideration of the actual adopting body: the ratification 

conventions.156 

The second problem is one of authority. The Convention not only met in secret, but 

its deliberations were officially kept secret from the public until decades after the adoption 

of the Constitution.157 As we saw in Chapter 2, one of the sources of authority of teleological 

constitutions is the public and popular process of its creation. In the U.S. context, neither 

was present at the moment of redaction. 

                                                             
155 See Colby & Smith, supra note 52, at 249; Kay, Adherence to the Original Intentions, supra note 3, at 246. 
156 Lofgren, supra note 75, at 83. 
157 See Bilder, supra note 60; Greene, The Case for Original Intent, supra note 10, at 1690; Kesavan & Paulson, supra 
note 62, at 1115. 
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When the notion of following the drafters’ intent as the guiding force of 

constitutional interpretation was discarded in the United States, proponents of original 

intent turned to the ratifiers.158 But, again, problems emerged. 

The first problem was disconnection between drafting and ratifying. Although it 

would seem the ratifiers were the actual adopters of the constitution, the fact that they did 

not write the words creates a problem: they are adopting words created by others. This 

passive role makes intent seem less convincing.159 The fact that they did not even know 

about the drafter’s internal debates made the disconnection even greater.160 

The second problem was really specific to the U.S. case: the multiplicity of the 

ratification conventions by individual states. As such, there is a particular type of collective 

intent problem different from the collective intent problem of multi-member entities. I 

already discussed the multi-member collective problem. Here I focus on the multi-entity 

collective intent problem. The existence of separate and disconnected bodies of ratifiers 

creates a conceptual problem that is difficult to overcome, unless one can empirically 

ascertain a shared mindset.161 This explains why, in the United States, focus on the ratifiers 

had “limited endurance.”162 

                                                             
158 Bennett 90, Op. Cit. note 8; Kesavan & Paulson, supra note 62, at 1137. Robert Natelson believes that, in fact, the 
original intent of the framers was that interpreters would use the original understandings of the ratifiers as 
authoritative source. Natelson, supra note 69, at 1239, 1288. 
159 Although, it is worth noting that many of the drafters also served as ratifiers. Alicea & Drakeman, supra note 34, 
at 1211. 
160 Kesavan & Paulson, supra note 62, at 1114; Manning, supra note 33 at 1765. 
161 Feldman, supra note 50, at 295; Lofgren, supra note 75, at 78. 
162 Maggs, supra note 132, at 1736. 
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Once we leave the context of the U.S. experience, however, I think a more 

interesting picture starts to emerge. In the context of more centralized, public and 

popularly-engaged processes of constitutional creation, the legitimacy and authority of 

original intent seems feasible. Original intent in this context will most likely be the intent 

of the delegates elected to a public and dynamic constitution-making body. 

Original Public Meaning 

Development 

In the U.S. context, the conceptual and empirical problems of original intent gave 

rise to a new development in originalist thinking. This is referred to as the shift from 

original intent to original public meaning.163 This shift, aside from its particular contextual 

characteristics, is important to the issue of the actual desirability or viability of the latter 

model. Original public meaning is based on the notion that the authority of the 

constitution lies in its text more than in the reasons, motivations or views of its authors. 

Text is binding, the reasons for its adoption are not. While both look to the past, their uses 

of it are very different indeed. Ideally, meaning and intent coincide. But by insisting that 

intent be adequately textualized, original public meaning originalists, at least initially, are 

less intent-focused. 

This approach is not purely textualist because it does have a conceptual justification: 

because of the particular nature of the constitutional creation process and of the 

                                                             
163 Drakeman, supra note 78, at 1124. There is heated debate on the degree of the practical effects of the shift. See 
Colby & Smith, supra note 52, at 252. Furthermore, many originalists did not join the shift. Greene, Selling 
Originalism, supra note 11, at 662. 
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constitution itself, intent is either impossible to ascertain or unjustifiable to use 

authoritatively. I propose that original public meaning originalism is premised on the 

notion that original intent is not justified as a binding form of constitutional interpretation 

in situations where the authors lack either legitimacy or authority as to the meaning and 

effects of the text they adopted beyond the act of adoption itself. That is why original pubic 

meaning, as distinct from original intent, has been more popular in the United States¸ 

because it accounts for the secret, non-public, and democratically questionable nature of the 

creation process. This conceptual problem applies neatly to the original Constitution. In 

the case of the Bill of Rights and the Reconstruction Amendments, I believe the scholarly 

objections are more premised on empirical grounds than on conceptual ones. In the end, 

to them text is the only authoritative creation of the framers. Curiously, it would seem that, 

although original intent and original public meaning are both part of the broader originalist 

family, they are conceptually different: the former is purposivist while the latter is 

textualist. 

As a result, the current proposal of original public meaning is that, because the 

authors lacked political authority, it is the public –or people- that adopted the constitution. 

And because they were not active participants in the drafting and deliberation stages, the 

only source of constitutional meaning is the meaning the public gave to the words offered 

to them by the drafters and adopted by the sovereign people. Therefore, intent is irrelevant 

because the only authoritative source of constitutional law is the text.164 

                                                             
164 See Berman, Originalism is Bunk, supra note 38, at 60. 
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Text: Back to the Interpretation-Construction Distinction 

Original public meaning originalism states that the only binding effect generated by 

the constitutional text is its communicative content: what the words mean. The search for 

that meaning is the object of constitutional interpretation. Through the process of 

interpretation, courts look at the communicative content of the words of the constitution. 

This, in turn, leads us back to the Fixation Thesis. Because the point of a written 

constitution is to settle important matters of public concern, the meaning of the words of 

a constitution is the meaning they had when they were adopted. This is mostly a linguistic 

proposal, that is, fixation only applies to semantic meaning.165 As Solum suggests, for 

original public meaning originalists, the Fixation Thesis is “not about constitutional 

doctrine.”166 According to him, “the rules of constitutional doctrine are not fixed.”167 The 

Fixation Thesis only includes semantic content and its “contextual enrichment.”168 

A good example for this sort of approach is the Domestic Violence provision in the 

United States Constitution. Those two words taken together have different semantic 

meanings when one compares late 18th century semantics with current linguistic 

understandings. Evidently, when a political community adopts a word or set of words that 

have, at that time, very specific and clear semantic meaning, their political act of settlement 

cannot be defeated by an eventual transformation in language that gives different 

communicative meaning to the same words. As it pertains to original public meaning 

                                                             
165 Balkin, The New Originalism, supra note 21, at 647. 
166 Solum We Are All Originalists Now 16, Op. Cit. note 8. 
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originalism, the Fixation Thesis fits quite nicely, as it connects two important points: (1) 

that interpretation is limited to communicative content, and (2) that communicative 

content is fixed at the moment of adoption.  

Additionally, proponents of this model argue that if the communicative content of 

the text is determinative to the legal question at hand, then it is also conclusive.169 For 

example, in the case of a bright-line rule, “then the [judicial] decision follows directly.”170  

Sometimes text and communicative content will be sufficient.171 In that sense, original 

public originalists are more text centered than their original intent predecessors. This also 

distinguishes them from the objective teleological model which, although also text 

centered, does not settle for a purely semantic interpretation that produces determinative 

results.  

Partially in recognition of the framework nature of the U.S. Constitution, original 

public meaning originalists that adopt the interpretation-construction distinction 

recognize that communicative interpretation, by itself, will not be determinative in many 

legal questions. This is closely related to the issue of rules, standards, principles, catalogues 

and discretions that we saw both in Chapter 2 as to policy matters, and in this chapter as 

to the effect of the choice of words. Evidently, the greater the prevalence of clear text and 

specific rules, the greater the probability that pure communicative interpretation will 

resolve the matter. In that sense, U.S original public meaning originalists are conceptually 

                                                             
169 Rosenthal, supra note 31, at 1243. 
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textualists but, as a practical matter, will often find themselves concluding that 

interpretation alone will not suffice. Both the nature of the U.S. Constitution and its choice 

of words in terms of the articulation of its individual provisions, allows for this outcome. 

However, for constitutions that have clearer text and more legal rules embedded in the 

constitution, this approach will yield more textualist results. 

When the communicative content of the text is vague or under-determinate, then 

the process of constitutional construction takes over.172 This happens when communicative 

content “runs out.”173 As Solum puts it: “The original meaning of the Constitution goes only 

as far as linguistic meaning will take it.”174 This allows, as we will see shortly, for non-textual 

elements, such as intent, to make a reappearance, this time in the realm of constitutional 

construction.175 In an old, liberal democratic framework constitution like the one in the 

U.S., “the meaning of the constitutional text is frequently, indeed systematically, under-

determinate.”176 As Colby explains, “for many constitutional provisions, the original 

meaning of the Constitution is sufficiently open-ended as to be incapable of resolving most 

concrete cases.”177 

This leads us then to the so-called Contribution Thesis and the Constraint Principle, 

that is, the issue as to what is the correct degree of influence the communicative content 

should have on the process of giving the words legal content by way of constitutional 

                                                             
172 Rosenthal, supra note 31, at 1189. 
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construction. These approaches may vary somewhat.178 It would seem that the mainstream 

view is that, at the very least, construction must be compatible with, and thus never 

contradict, the communicative content itself.179 In other words, that construction fills the 

gaps by building upon communicative content. This also applies to situations “when there 

are two or more equally persuasive original public meanings.”180 Solum suggests two 

scenarios. In the first one, the communicative content of a constitutional provision will be 

precise or determinate enough so as to direct the result. In that case, doctrine will mirror 

semantic meaning.181 In the second scenario, where the communicative content is not 

enough to solve the legal question, “the semantic content of the text constrains but does 

not fully specify the legal content of constitutional doctrine.”182 

The interpretation-construction distinction still leaves many questions. Can we 

really separate purely communicative meaning from legal content in the context of a legal 

instrument such as a constitution?183 How do we ascertain communicative content from an 

empirical point of view? What are the adequate sources for this endeavor? In which of the 

steps do we take into account, either as evidence or conclusive as to meaning, issues such 

                                                             
178 “[T]he constraint principle is abstract because we have not specified what the constraining force should be.” 
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181 Solum, The Interpretation-Construction Distinction, supra note 22, at 107. 
182 (Emphasis added) Id, at 108. 
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as purpose, practices, expected applications, ideological motivations, intent, policy goals, 

and so on? Some have commented on the blurry line between interpretation and 

construction.184 As Whittington suggests, “[t]he particular breakpoint between these two 

forms of elaboration, however, varies depending on the particular interpretive method 

adopted.”185 This is crucial if original public meaning is to be an effective model for 

teleological constitutions, particularly those that are simultaneously clear as to text but also 

give critical importance to non-textual elements such as purpose, values, goals, ideology 

and intent. There, the interpretation-construction may misfire, because it would generate 

many text-focused results that fail to take into account purposes which, as we saw, can 

actually have a greater role to play than text. 

Finally, we have the issue of the different moments of constitutional adoption and 

amendment, which generates a whole set of new conceptual problems. Some of these 

problems are just a repetition of the previous ones. For example, in the case of the Bill of 

Rights and the Reconstruction Amendments, different entities participated in the process 

of drafting and adoption; in the U.S. constitutional experience, we refer to the federal 

Congress and the state legislatures that ratified the amendments. This may be less of an 

issue in other constitutional structures. But, there is another remaining issue: the effect of 

later text on previous text. Can an amendment change the original meaning of a previously 

enacted provision? One the one hand, one can argue that the new addition merely 

replicates the older one. But, one could also argue that the public meaning of the new text, 
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at its adoption, may be different from the previous one, in which case the new text changes 

can have an effect on the older one or, at least, create different meanings to identical 

words.186 

Purpose: The Realm of Construction 

Because interpretation is mostly about communicative content, original public 

meaning originalists that embrace the interpretation-construction distinction relegate 

purpose to the process of constitutional construction.187 In that sense, they seem to, at least 

temporarily, separate text from purpose. As Solum suggests, purpose and goals “are not in 

fact the mental states relevant to the linguistic meaning of a text.”188 This will be 

problematic when applying it to the teleological constitutional type. In situations where 

communicative content will be enough to resolve a particular legal question, text will have 

done all of the work, completely taking purpose of the equation. That could be a bridge too 

far for some constitutional types. It also may ignore important textually articulated 

purpose, such as introductory clauses. 

When communicative content is insufficient for this task, then purpose re-emerges 

in the process of constitutional construction. The weight given to purpose at this stage will 

depend, hopefully, on the role purpose had in the adoption of the constitutional provision 

at issue and of the constitution as a whole. In other words, the more present a particular 

purpose was in the drafting of a particular constitutional provision, the greater the role it 
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should have when giving it legal effect through the process of constitutional construction. 

It would seem that an historical inquiry can help in this regard by revealing what is the 

appropriate role for purpose in this endeavor. 

Of course, purpose is not the only element to be considered in the so-called 

construction zone. As we saw, intent is a broader concept than purpose and both make an 

appearance in this space.189 As Greene puts it, “[i]f we accept the interpretation-

construction distinction, then there is no necessary incompatibility between an original 

meaning view and the use of original intent with constitutional construction.”190 Other 

factors weigh in as well. This is so because the construction zone is the place where legal 

effect is given to under-determinate communicative content. It is here, for example, that 

constitutional doctrine, tests and so on, are generated.191 Because it is outside the realm of 

communicative interpretation, there is disagreement among originalists as to what exactly 

should go on within the construction zone.192 

History: Primary Source of Interpretation, Important Source of Construction 

Because of the Fixation Thesis and the shift from author intent to public meaning, 

original public meaning originalists look to history to find what the general public 

understood, from a semantic standpoint, the constitutional words to mean.193 And because 

intent is no longer the primary focus of interpretation, all sources come into play as they 
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are helpful in the process of ascertaining communicative meaning. Letters, dictionaries, 

pamphlets, and other non-adoption material are relevant.194 This model “does not privilege 

any particular source over another.”195 

The role of adoption history sources is a little problematic though. From a purely 

conceptual point of view, in the interpreters’ search for public meaning, adoption history 

sources are just as good as any other, including private correspondence by private citizens. 

From an empirical point of view, it does make sense to use adoption history sources more 

frequently than other types of materials, precisely because there is a higher degree of 

probability that the first sources will be more on-point or relevant to the words whose 

semantic meaning we are looking for.196  

But that is not the whole picture. There is a problematic middle ground in practice. 

As some scholars have observed, the empirical component does not satisfactorily explain 

the overwhelming prevalence of adoption history sources when other academics or courts 

engage in communicative interpretation. Some view it as playing a confirming role as to 

original meaning.197 I will return to this topic when directly comparing the dominant 

originalist proposals of original intent and original public meaning. The point is that there 

appears to be a shift in theory but continuity in practice. One would think, for example, 

that if there is really no difference between the Records of the Constitutional Convention 
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and private letters by a private citizen, there would be a balanced use of both, yet the 

sources like the former tend to dominate. 

Where there does appear to be a consensus among original public meaning 

originalists is that the original expected applications of the framers are not binding sources 

of meaning.198 As Balkin states, “[f]idelity to original meaning does not require fidelity to 

original expected applications.”199 For his part, Solum argues that “[e]xpectations and 

linguistic meaning are two different things.”200 At most, they are evidence of meaning that 

can aid both the interpretation and construction processes.201 As Greene puts it, “[i]t is 

difficult to conceive of better evidence of the ‘semantic intention’ behind constitutional 

text than how that text was expected to be applied.”202  

The reason for this seemingly universal rejection by original public meaning 

orignialists to the binding force of original expected applications as descriptive of 

constitutional meaning is text-based: “It is entirely possible for a text to embody principles 

or general rules…[and] [t]he founders could be wrong about the application and operation 
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of the principles that they intended to adopt.”203 This seems particularly true in the case of 

standards and principles, as opposed to rules. 

Yet many have questioned original public meaning’s fidelity to the principle of 

rejecting original expected application as determinative of original meaning. The line does 

seem to blur a bit when addressing the issue of contemporary practices, that is, of whether 

a particular practice incurred at the time of adoption is necessarily compatible with the 

constitutional text. Justice Antonin Scalia’s approach to this issue is an example of this 

phenomenon. While claiming to have adopted original public meaning over original intent, 

and therefore rejecting original expected application, Scalia does seem to suggest that a 

practice contemporaneous with the founders is, almost by necessity, constitutional.204 As 

Greene explains, “Justice Scalia’s originalism does not allow constitutional interpretation 

to prohibit what was permitted at the time of the relevant clause’s enactment.”205 This is so 

because it would be odd for the framers to adopt text that carried meaning which 

contradicted their contemporaneous practice. It’s not that it’s conceptually unfeasible for 

a person or group to adopt language that contradicts their own on-going practices. But it 

seems more reasonable to suggest that the meaning of the words at that time were such 

that permitted the contemporaneous practices. An example of this view is the position that 

the death penalty cannot be considered cruel and unusual punishment because, at the time 
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the 8th amendment was adopted, the death penalty was legal and there is no indication that 

the text was adopted to put an end to that practice. 

Now, there seems to be some daylight between an apparent forward looking 

expected application and a view that would allow contemporaneous practice to be 

compatible with the adopted text. But such daylight seems flimsy, because there is simply 

too much overlapping between the two. As such, it would appear that original public 

meaning originalists will have to extend their rejection of original expected applications to 

include contemporaneous practices. 

There is also the issue of the use of history, not just as the source for communicative 

content, but as one of the tools used in the construction zone: “[C]onstruction, not 

interpretation, is the central case of constitutional argument and most historical argument 

occurs in the construction zone.”206 

Finally, we retake the issue mentioned in the introduction of this chapter as to the 

relation between historical sources and other uses of history, and historicism. This is a two-

way street: (1) recognizing the different historical conditions present at the time of 

adoption so that we may have a better understanding of historical sources; and (2) 

recognizing the practical impossibility of looking to the past without reference to the 

present. In other words, we do not look at the past neutrally.  
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More dynamic originalists like Jack Balkin seem to embrace at least some role of 

historicism in the process of constitutional interpretation.207 Balkin also acknowledges that 

we read the framers from the present.208 That is why Kay suggests that originalists must be 

active in “consciously suppressing our contemporary preconceptions and values.”209 

But this is a problematic subject in originalism. As Feldman observes, “[c]ontrary to 

originalist claims, historical research incurs contingencies and contexts.”210 He also notes 

the complex nature of historical research that sometimes seems to be lost on some 

originalist approaches: “[H]istorical thinking leads to complexity rather than to univocal 

and determinate factual nuggets.”211 He charges that “originalists disregard context, 

contingency and subtext” when carrying out historical research into constitutional 

meaning by way of even semantic interpretation.212 When asking ourselves what the public 

understanding was as to a particular word, set of words or constitutional provision, we 

must be aware of the historical nature of that public.213  

Saul Cornell argues that the “relationship between originalism and history” is still 

an underdeveloped area.214 This is picked up by Griffin, who echoes the concerns that 

originalists “depend on historical evidence without acknowledging the historical context of 

                                                             
207 Id, at 657. 
208 Id, at 712. In a similar fashion, Solum writes: “There is no neutral vantage point from which a text can be 
understood independently of any tradition or prejudice…Interpreters always read a text from a historically situated 
vantage point that consists of prejudgments constituted by tradition, a cumulative heritage of interpretations.” 
Lawrence B. Solum, Originalism as Transformative Politics, 63 TUL. L. REV. 1599, 1606 (1989). 
209 Kay, Adherence to the Original Intentions, supra note 3, at 252. 
210 Feldman, supra note 50, at 288. 
211 Id, at 298. 
212 Id, at 299. See also Rosenthal, supra note 31, at 1197. 
213 Feldman, supra note 50, at 302. 
214 Cornell, supra note 99, at 722. 



220 
 

that evidence.”215 He continues: “For originalists having your cake and eating it too means 

using evidence from the eighteenth century selectively to decide cases in the present 

without takin into consideration relevant changes in context.”216 As a result of these 

problems, John Harrison objects to the demands that originalism places on the discipline 

of history.217 Some, like Charles Lofgren, are much more dismissive. He states that 

historians wouldn’t even use the concept of intent, choosing instead to employ concepts 

like expectations and understandings.218 While this latter statement is more relevant to 

original intent than original public meaning, it reveals the scope of the tension between 

historical analysis and originalism in general. Finally, Cornell expresses the concern about 

the interaction between original public meaning originalism and historical sources: “New 

originalism has made it easier, not harder, for scholars and judges to manipulate 

evidence.”219 

Original Intent and Original Public Meaning: Interaction and Contradiction 

Some scholars see so much daylight between these two models of interpretation that 

they question the very usefulness of the general originalist label. Others, curiously, see too 

little actual difference between both models, at least as to the results they tend to produce. 

This seems to be both an internal characteristic of originalism and a general trait among 

methodologies. Being simultaneously too similar and too dissimilar is not inherently 

contradictory. As we will, see, something like that occurs in the context of the teleological 
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methodologies. This is part of my previous discussion about the interaction and partial 

interchangeability of some aspects of each methodological model. But, because of the 

central focus of originalism in general in the U.S. debate, it is worth analyzing briefly some 

aspects of the interaction between original intent and original public meaning. 

Similarities 

There is continued skepticism about the shift from original intent to original public 

meaning: “Reasonable doubts have been raised as to whether the search for the public 

meaning of constitutional provisions is qualitatively different from searching for the 

intentions of the framers.”220 Kay explains it persuasively, stating that original intent and 

original public meaning “may, in theory, produce different results when particular 

constitutional language is applied to a particular set of facts.”221 But, he adds, “[i]n 

practice…the divergence will be very rare.”222 He points out that cases of divergence 

between the two will mostly be (1) the result of “some kind of mistake by the rule-

makers,”223 or, more significantly, (2) be measured as to the adequate scope of the words 

and provisions.224 At some point, of course, there will be coincidence between the two 

models as to scope: “a core of coverage will be shared by public meaning and intentional 
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meaning.”225 As Natelson concludes, “resorting first to the words is fully consistent with a 

search for subjective intent.”226 

The similarities between the two originalist models can be best appreciated when 

looking at the sources each looks to for ascertaining constitutional meaning: they are 

basically the same sources. While in theory original public meaning allows for a broader 

set of sources, many of which can have nothing to do with the framers themselves since the 

search has as its focus the publicly understood semantic meaning of words, “[i]t is not 

surprising, then that the practitioners of public meaning originalism tend to support 

particular interpretations with essentially the same kind of evidence we have always 

associated with the search for the original intentions.”227 In particular, Kay makes references 

to the common use of the Records of the Constitutional Convention and the ratifying 

conventions, drafting history, speeches by leading framers, committee reports, and so on.228 

As such, the same sources “might provide evidence of the original understanding of the 

ratifiers or the original objective meaning.”229 Because of this, some believe that “the New 

Originalism, like the Old, remains a stratagem for imposing politically conservative values 

in the guise of constitutional interpretation.”230 

In fact, Kay argues that, because they share the same sources and normally reach 

the same results, it is original intent that is vindicated by this fact because, all things being 
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equal between both models, original intent at least recognizes why we use those sources in 

the first place: “The central problem with the original public meaning view of constitutional 

interpretation is that it severs the connection between the Constitution’s rules and the 

authority that makes us care about those rules in the first place.”231 On the contrary, the 

original meaning of the constitution is binding because of the continued authority of the 

framers themselves: “No constitution…can succeed if it is not regarded as the authentic 

command of a legislative lawmaker.”232 In the context of the United States, Kay argues, “the 

legitimating source of the Constitution is settled.”233 This is an example of continued 

fidelity to the constitutional project that most originalists in the United States still hold. In 

Part II we will examine how this translates into other constitutional systems and what 

effects to that translation entail. 

Discrepancies 

Even if in practice they may well produce similar results, there are conceptual 

differences between these two models. As Manning explains, the original public meaning 

approach “represents a different conception of the relationship between language and 

legislative supremacy.”234 Text is given more weight than intent. Also, “[t]he new 

originalism is less likely to emphasize a primary commitment to judicial restraint…The 

[new] justification for originalism is grounded more clearly and firmly in an argument 
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about what judges are supposed to be interpreting and what that implies, rather than an 

argument on how best to limit judicial discretion.”235 It should be stressed that this shift is 

U.S. specific. In other settings, original intent can actually empower courts more while a 

more textual-approach may narrow their scope. 

Another example of possible discrepancy is the view that original public meaning 

originalism “will generate more cases of constitutional indeterminacy that will the 

originalism or original intentions,” and, as such, it “allows for multiple interpretation of 

constitutional provisions.”236 This would seem even more plausible in the case of 

teleological constitutions. In the end, “[g]iven modern originalism’s origin as a response to 

the perceived excess of non-originalism, it is not surprising that many originalists have 

resisted refinements to the theory that would tend to collapse the distinction between 

originalism and non-originalism.”237 

Interaction 

Some have looked for a middle ground. For example, Joel Alicea and Donald 

Drakeman suggest that we can use both original intent and original public meaning. They 

suggest using the former as the tie-breaker when the latter produces more than one 

seemingly plausible constitutional meaning.238 Solum suggests that intent is still relevant 
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as “evidence” of meaning.239 This has led to some scholars to actually question the practical 

difference between original intent and original public meaning.240 As Dorf points out, 

“meaning necessarily connotes intent.”241 What has happened is that intent has been 

nominally moved from the realm of interpretation to constitutional construction.242 To 

some, this makes all the difference, since in the construction zone, originalism has no 

inherent role to play. 

Original Methods 

Another originalist approach to constitutional interpretation is the so-called 

original methods originalism, which states that the constitutional text should be 

interpreted using the tools the framers themselves used in the process of constitutional 

interpretation, and thus would believe would be used by later interpreters. The main 

proponents of this approach are professors McGinnis and Rappaport.243 This approach 

addresses the empirical problem cited earlier, that is, of whether the original intent of the 

framers was in fact, that original intent should be used in future interpretation. 

Conceptually, this approach is similar to the original intent model. This model asks what, 

as a matter of empirical fact, were the tools of interpretation used by the framers.244 If such 
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research reveals that original intent was the preferred approach, then original intent should 

be used. This shares with the pure original intent model its adherence to the authority of 

the framers as the source for constitutional methodology. Here, the preliminary question 

is what was the original intent of the framers as to methodology. The answer will identify 

the foregoing method to be employed. 

3. U.S. Non-originalism 

 Introduction 

As a U.S. phenomenon, originalism was born in opposition to a particular practice 

of judicial adjudication. It would seem, then, that originalism is the counterview of another 

model of constitutional interpretation. It doesn’t seem to be that simple. First, it would 

appear that the thing originalism was reacting to was, like originalism itself, not a thing at 

all, but a multiplicity of different methodological approaches and tools. Second, there is, 

also like originalism, contradictory approaches within this other model of interpretation. 

The waters keep getting murkier. Balkin asks: “Is our Constitution a living document that 

adapts to changing circumstances, or must we interpret it according to its original 

meaning?”245 He answers: “[T]he choice is false.”246 

 For many years, the methodological approach to which originalism was opposed was 

dubbed living constitutionalism. That label has come to disuse for various reasons, ranging 

from the pejorative connotations associated to it, to its incorrect description of what was 
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actually going on. Partially because of the ascendancy of originalism, and also because of 

the inherent lack of conceptual unity within that family of models, it is better to 

characterize this alternative as non-originalism. 

 But even that label can be problematic. First, because what remains of general 

originalism, that is, the common elements shared by all who still adhere to that approach 

of constitutional interpretation, is so skeletal, that non-originalism can become as 

meaningless as originalism per se. Second, there are some variants of originalism that 

actually have much in common with supposedly non-originalist positions. In fact, there are 

important aspects of constitutional interpretation were some originalist models are 

actually closer to non-originalist proposals than to other originalist articulations. If true, it 

would certainly diminish the usefulness of the originalism-nonoriginalism distinction. 

 Non-Originalism in General 

 Some call this approach “ordinary constitutional interpretation.”247 Simply put, non-

originalism combines several and diverse tools of interpretation, such as history, text, 

structure, doctrine, ethos, prudence, intent, precedent, and so on,248 without necessarily 

giving particular importance to any specific one. Balkin believes this is how lawyers actually 
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do constitutional argumentation.249 This is reminiscent of the so-called common law 

method.250 

 Non-originalism’s identity stems from its approach to history and its interaction 

with text. Berman suggests that non-originalism “is the thesis that facts that occur after 

ratification or amendment can property bear –constitutively, not just evidentiary- on how 

courts should interpret the constitution (even when the original meaning is sufficiently 

clear).”251 This does not entail a rejection of original meaning: “Not a single self-defining 

non-originalist of whom I am aware argues that original meaning has no bearing on proper 

judicial constitutional interpretation.”252 But it does reject the view that original meaning 

is the only and authoritative source of constitutional meaning. In other words, non-

originalism includes originalist sources of interpretation, just allots them different degrees 

of authority. In that sense, non-originalists are not anti-textualists nor anti-original 

meaning, in all its variants. But, because they do not give conclusive status to the original 

meaning of the text when its communicative content is sufficiently clear, it is still proves a 

bridge too far for even the less extreme originalists.253 

The common link of non-originalism is its eclectic nature. Stephen Feldman 

suggests that, in fact, eclecticism was the prevalent method of interpretation at the time of 
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constitutional adoption in the United States.254 It has also allowed important landmark 

decisions in U.S. constitutional law.255 

Text 

 As a result, non-originalsits still maintain some connection to the constitutional text 

itself, even if they reject an exclusive original meaning view. As Coan explains, non-

originalists still reference the written constitutional text as (1) a focal point for legal 

coordination, (2) a flexible framework for common law elaboration, (3) a locus of normative 

discourse in a flourishing constitutional culture, and (4) one of many legitimate ingredients 

in a pluralistic practice of constitutional adjudication.256  As to the use of text as a focal 

point for coordination, this is particularly true in the context of legal rules.257 As such, it 

would seem non-orginalists would be more textualist if the constitution were more rule-

like, which brings us back to the choice of words issue. 

 But, leaving aside bright-line rules that are difficult to ignore, non-originalism is 

skeptical of text-centered models: “[A]ll by itself the text is meaningless.”258 Text, therefore, 

is one tool out of many, and one which must constantly be contextualized and 

supplemented. According to Peter Smith, most non-originalists “treat the original meaning 

as the starting point for any interpretive inquiry, but are willing to look elsewhere –to 
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history, precedent, structure, and policy, among others- to construct constitutional 

meaning when text is vague or indeterminate.”259 

 Of the different models under consideration, non-originalism is probably the most 

tilted towards change. Of course, it is not the exclusive mechanism of constitutional change 

or development though interpretative practice. For example, some originalist or 

teleological approaches may produce change, depending, precisely, on the content of the 

particular constitution and its history. But, while the view on change of originalism and 

purposivism will depend on the constitutional content, non-originalism seems to have 

change as an inherent feature.260 We will see this again shortly when discussing the 

common law method of constitutional interpretation as well as the notion of living 

constitutionalism. In all instances, non-originalist tools, while they do not require or 

compel change, make it easier as a conceptual and methodological matter. 

 But, like originalism, there is no one non-originalism. In fact, because of its eclectic 

nature and its use of different tools of interpretation, non-originalism can go in a variety of 

directions, from more textualist non-oringalism to a more purposive approach.261 It will all 

depend on the particular mode of non-originalism that is adopted and the internal 

emphasis made between the available tools and sources. 

 Purpose and History 
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 Because no one source of meaning is wholly determinative, all the ordinary tools of 

interpretation are used and the degree of their role will vary. Purpose and history are among 

these tools. Yet, “[s]ome nonoriginalists and living constitutionalists may shy away from 

invoking adoption history because they fear that this will be seen as an implicit confession 

that conservative originalism is the only correct theory of interpretation.”262 At the same 

time, non-originalists “also care about the historically situation meaning of the text.”263 In 

the end, though, “[c]onsulting history as a guide, however, stops far short of originalism’s 

insistence that historically fixed meanings of constitutional text control constitutional 

adjudication.”264 

 The “Living Constitutionalism” Approach 

According to its critics, this model once ruled supreme, which resulted in the 

creation of originalism as its challenger.265 According to its supposed practitioners, it really 

never existed.266 In any case, it seems to be more dead than alive: “[L]iving 

constitutionalism has suffered its own intellectual and rhetorical collapse.”267 The notion 

of the constitution as a living organism that evolves over time has become much narrower. 

While it is true that, “[a]t first blush, it seems certain that a ‘living’ Constitution is better 
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than what must be its counterpart, a ‘dead’ Constitution[,]”268 the apparent anything goes 

application of it proved too much for some people. 

Progressive originalists like Jack Balkin have attempted to give new life to the living 

constitutionalist brand by, curiously enough, associating it with originalist approaches to 

interpretation.269 According to Balkin, the living constitution lives again within the 

construction zone.270 If so, then living constitutionalism is still alive, but secondary and 

subordinate to the original communicative content of the constitutional text. I has been 

originalized. Stephen Griffin suggests that what is left of the living constitutionalist label is 

a “general perspective on the role of history and society in determining constitutional 

meaning.”271 

Before its death and reanimation in originalist terms, “living constitutionalism core 

animating anxiety is that the Constitution (and most especially its original meaning) may 

not be binding.”272 As such, Leib states that “[l]iving constitutionalism is more than a 

pedestrian desire for flexibility and adoption, an excuse nominally liberal results.”273 As a 

side note, it should be said that, like with originalism, there is nothing substantively 

inherent about living constitutionalism as to progressive or conservative judicial results. 

Original intent may be progressive and living constitutionalist tools can be applied to 

achieve reactionary results. It all depends to which constitutional system it is applied. Once 
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we shed-off the incorrect notions about the inherent substantive nature of living 

constitutionalism, we can concentrate on its actual methodological proposals. 

Leib suggests that living constitutionalists “simply do not privilege history (of 

ratification) in constitutional interpretation.”274 Of course, this does not mean that 

adoption history is irrelevant to constitutional adjudication, just not determinative. 

Adoption history is merely a part “of the motley constellation that is constitutional 

interpretation.”275 

Living constitutionalists “are plagued by anxiety about the dead hand of the past –

and think we need to update and affirm the document’s underlying principles if it is to be 

binding on anyone living today.”276 This requires us to analyze the issue of fidelity to the 

constitutional project. Living constitutionalism may have been seen as a progressive 

methodology because of a shared view that the U.S. Constitution, because of its age and 

exclusive focus on structure and political rights (that is, because it is an old liberal 

democratic framework constitution that reflected the views of a more conservative era), 

had either become conservative or, at least, insufficient to meet the demands of the social 

realities of modern times. If that were so, then applying an originalist methodology would, 

as a practical matter, yield conservative results, because either the original intent, purposes, 

explications or even just the communicative content of the Constitution would either 

require conservative results or not allow progressive ones. As Peter Smith suggests, “non-
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originalism has long been animated by the concern that the Constitution…risks losing 

legitimacy today if it cannot be read to embody modern, rather than anachronistic, 

values.”277 Adopting living constitutionalism, then is a political choice, not as to results 

necessarily, but as to the Constitution itself. 

Of course, as I’ve stated repeatedly, this is context-specific: it is how originalism 

applies as to the Constitution of the United States. The opposite would be true in more 

progressive or socially-oriented constitutional structures. But, independent of actual 

substantive content, the point remains the same: originalism requires a greater fidelity to 

the original constitutional project than the living constitutionalist approach. When the old 

consensus breaks, living constitutionalism may find it easier to fill the void. 

As developed in the United States, so-called living constitutionalism has been 

associated with an approach to interpretation that focuses on the constitution as a “high-

minded statement of principles.”278 This is why some associate living constitutionalism 

with purposivist interpretation. For example, Stephen Gardbaum writes that the U.S. 

version of purposivism is living constitutionalism.279 But, we already saw that some original 

intent approaches may actually lead to a purposivist method of interpretation. At the same 

time, a living constitutionalist approach may defeat original purpose. Justice Stevens 

dissent in Heller actually mixed purposivism with originalism. 
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As Manning states, living constitutionalism “presupposes that the constitution 

necessarily reflects broad articulations of principle and that interpreters should read it in 

that spirit.”280 But that is not inherent in the notion of a living constitution per se. Change, 

evolution and development, all features of a living organism, need not be intrinsically 

connected to high principles or progressive values. The U.S. experience with progressive 

living constitutionalism is not necessarily true worldwide. For example, Rosenthal states 

that living constitutionalist “make the more limited claim that contemporary 

understandings are of use in interpreting the broadest, most open-ended provisions in the 

Constitution.”281 First, it appears that living constitutionalism lives and dies on the 

existence of vague and content-less provisions, which are more likely to be found in older 

constitutions. Second, “contemporary understandings” may actually more regressive and 

conservative than previous ones. 

In the end, from a comparative perspective and as it pertains to constitutional theory 

as a general normative matter, and not a particular U.S.-centered issue, the originalism 

versus non-originalism dichotomy is not very helpful.282 

Teleological Models 

 A General Approach to the Teleological Model and the Role of Purpose 

 The teleological approach is not in opposition to either the originalist or non-

originalist models that are currently debated in the United States. Nor does it have 
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sufficiently adequate counterparts, although, as we are about to see, there could be, in 

particular constitutional systems, a correlation between original intent and the subjective 

teleological model on the one hand, and of some versions of non-originalism, or even 

original public meaning originalism, and the objective teleological approach. Intent can 

refer either, or simultaneously, to the objective purpose of a text or the subjective intent of 

its authors.283 

We should be careful not to jump to simplistic conclusions. For example, some 

scholars believe that countries have rejected the originalist model because they have 

adopted a teleological approach to constitutional adjudication.284 Others appear to believe 

that purposivism is outside the scope of originalism.285 Sometimes purposivism is seen as 

synonymous with the so-called living constitutionalism approach.286 I disagree. For one 

thing, purposivism can actually be more compatible with an originalist approach in some 
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cases; there is no inherent link between living constitutionalism and a formal purposivist 

approach. 

As such, it would be better to start our analysis of both teleological models with an 

introductory discussion of the teleological approach in general. Outside the United States, 

the general teleological approach is seen as one of the dominant models of constitutional 

interpretation.287 As Donald Kommers explains, “[t]he aim of this approach is to discover, 

and then put into effect, the end or ‘telos’ of the Constitution.”288 As we are about to see, 

there are two ways to go about this and it is the distinguishing factor between the two 

teleological models: the objective model which focuses on text and what it was designed to 

do, and the subjective model which focuses on the authors and why they adopted the text. 

 The teleological models are premised on the notion that constitutional provisions 

are meant to do something and that, almost inherently, text can, or even should, only take 

us so far. Like Robert Bennett states, law is a purposive enterprise.289 

But, instead of what happens when you adopt the interpretation-construction 

distinction, they do not separate text from its purpose. In general, the teleological method 

argues that constitutional adjudication must “draw on [the] values and purposes written 

into the constitutional text by its Framers.”290 In simpler terms, it is a purposivist approach 
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to interpretation. We already discussed the role of purpose in the previous models: in the 

non-originalist models, purpose was one of many factors; in the original public meaning 

model, purpose comes after communicative meaning; in the original intent model, intent 

includes much more than purpose and is connected to the text. But now, in the teleological 

approach, purpose is the main source of meaning and effect. In fact, purpose may even 

trump the ordinary linguistic meaning of the text, which rarely happens in the U.S. models, 

albeit arguably some original intent approaches may actually require it.291 Finally, it should 

be noted that this general model allows for greater use of structural and systematic 

arguments, including social, political and legal contexts.292 

As we are about to see, the particular articulations of the general teleological model 

differ on how to ascertain purpose: the objective model and the subjective approach. 

 Objective Teleological Model 

 In this model, purpose is to be ascertained objectively. This does not refer to either 

the objective meaning of words or to the subjective purposes of the makers, but to an 

objective analysis of the purposes of the text.293 The purpose of the words (object) of the 

constitution are the primary focus, instead of the purposes motivating the framers 

(subject). According to András Jakob, the concept of objective “simply refers to the origin 
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of the purpose: we establish it on the bases of an object…not on the basis of a subject.”294 

The text is the object while the author is the subject. 

 Text as Purpose and Purpose from Text 

The objective teleological model derives purpose from the text itself. In that sense, 

it is textualist and purposivist at the same time. First, its main source of interpretation is 

the text itself, which makes it somewhat textualist in its approach. But, it does not stop at 

the semantic meaning of the text, which distinguishes it from the more common textualist 

approaches. In an interesting twist to the interpretation-construction distinction, the 

objective teleological model derives purpose from the text which, in turn, influences how 

that text is interpreted and applied. In that sense, it modifies the interpretation-

construction distinction of original public meaning originalism so that the initial step of 

communicative interpretation takes into account purpose when carrying out that 

interpretation. This is very similar to the view of text as intent we saw earlier.295 In this 

scenario, the core proposal is to simultaneously see text as purpose and to identify purpose 

from text.  

Also, because text-derived purpose is the driving force of constitutional meaning, 

an ascertained general purpose of a text can override the specific intention of its authors.296 

This is because when a legislative body, like a constitutional convention, adopts a particular 

provision, the body is voting on the proposed words and not on “what anybody said about 
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it.”297 In that sense, the text-centered approach carried out by the objective teleological 

model “is not necessarily inconsistent with the position that the intentions of the lawmaker 

are the proper objet of interpretation, just a different way of searching for their 

intentions.”298 As such, there is a conceptual objection to the use of legislative history, 

keeping in mind that rejection of this type of source “does not necessarily entail a rejection 

of the authority of the original intentions.”299 Purposes are still relevant, in fact 

determinative, but the source of that purpose is the text. But, the force of purpose is such 

that it can influence the semantic meaning of the words, either to contract or expand it, or 

even to contradict it: “[This thesis] presupposes that there is some inherent purpose of the 

text beyond what is written in it, and that this purpose can be followed even against the 

text.”300 This phenomenon, as we saw Chapter 2, takes place in both framework and 

teleological constitutional systems. But, it would appear that there is a stronger case for 

this model in the latter in relation to the former. In summary, this is a textually-focused, 

purposivist approach to interpretation. 

History 

As a text-based model, the objective teleological approach gives less weight, if any 

at all, to historical sources. Unlike textualists or original public meaning originalists, the 

objective teleological model does not treat words as disassociated from their purpose. But, 

like textualists and unlike public meaning originalists, this approach is more resistant to 
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engaging in historical inquiry. Purpose is key to giving meaning to text, but that purpose 

stems from the text itself, not other extra-textual sources. As Balkin states, “the purpose of 

a constitutional provision, like the purpose of a statute, need not be the same as the 

intentions of the persons who drafted or adopted it.”301 

As a result, there is a lot of court driven purposivist interpretation, which directly 

clashes with the traditional originalist position which wishes to eliminate a court’s ability 

to decide for itself the meaning of constitutional text. Because purpose will be ascertained 

from text, not history or intent, the court plays a central role in this regard. In scenarios 

such as these, there would seem to be some correlation between this model and the so-

called living constitutionalist approach. As Gardbaum explains that “[t]he purposive or 

teleological approach to constitutional interpretation is, roughly speaking, an approach 

that looks to the present goals, values, aims, and functions that the constitutional text is 

designed to achieve.”302 Although he makes reference to the teleological model, in general 

terms, his description fits in with the objective model, while it would be inaccurate as to 

the subjective version. Finally, Jakob explains the different methods of identifying purpose 

under this model: “[O]bjective purpose can be inferred directly from the text…or indirectly 

on the basis of it, like the presumable intention of an assured abstract author.”303 

Yet, a modification of this model could be made to make it more compatible, for 

example, with original public meaning originalism by way of the interpretation-
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construction distinction. This could be achieved by substituting court-centered purposive 

interpretation of the text to a historical-centered inquiry as to what was the shared 

communicative understanding of the text as to its purpose. Because it focuses on purpose 

as opposed to only communicative content, it is still teleological. And because it identifies 

that purpose through the historically-based communicative content of the text, it is still 

objective. 

Uses 

Writing about the Anglo-American experience, Natelson states that “[s]ometimes 

the courts did speak and act as if they were constructing an objective statutory ‘intent’ 

rather than following the legislator’s subjective intent.”304 This was done when there was 

“no available evidence of subjective intent other than the words of the enactment and other 

legal materials” or “where the court knew the legislator’s general intent, but there was no 

specific intent because a subsequent state of facts had not been foreseen.”305 According to 

Natelson, this narrows the gap between the two teleological models.306 Finally, Powell 

states that “[a]t common law, then, the ‘intent’ of the maker of a legal document and the 

‘intent’ of the document itself are one and the same.”307 

Many objections have been raised against this model. András Jakob mentions some 

of them: (1) the same text can have several, even contradictory, purposes; (2) the empirical 
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problem of determining the best result; (3) it does not account for intention-less text; and 

(4) that there are no abstract authors, but real ones.308 

 Subjective Teleological Model 

 Here, purpose is also the driving force, but the main source of purpose is not the 

object (words) but the subject (author).309 It is very similar to the original intent models, 

given the proximity of intent and purpose. As such, it is very important that we distinguish 

between the two teleological models (objective and subjective), because failing to do so 

may be problematic. For example, Gardbaum writes that, in the United States, “the greater 

emphasis is on historical understandings of the text, particularly on original intent” in 

opposition to “the relatively rarity and questionable legitimacy of employing a ‘teleological’ 

or purposive mode of interpretation that is common in many other countries.310 First, this 

may be true if by the teleological model he refers to the objective teleological approach that 

some Western European countries use.311 But, in the case of the subjective teleological 

approach, it may be very similar to the original intent model. Second, as we will see in Part 

II, applying original intent methods to teleological constitutions may actually require 
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purposivist analysis. Garbaum writes that “[i]t is obviously a curious fact that constitutional 

courts elsewhere, when interpreting the provisions of relatively recent constitutions –

including some written in the last decade- should generally eschew an interpretive method 

(ie, originalism) so heavily relied upon by a court interpreting a 219-year-old- document.”312 

In Part II we will see that there is more than meets the eye. 

 Text 

 The subjective teleological model does not ignore text, particularly when it is clear 

and specific enough to require direct application, like in the case of legal rules. But here 

text is not always the primary source of constitutional meaning, particularly in the process 

of adjudication and the assignment of legal content to constitutional provisions. Text is to 

be interpreted through the expressed purposes of the framers. In that regard, it is very 

similar to the original explication approach discussed earlier and developed in Chapter 10. 

The principal difference between them, is that the subjective teleological model focuses 

primarily on purpose, while the original explication approach takes a broader look and 

treats the general expressions of the founders, as included in the formal record, as binding 

in themselves, independent of purpose. But, in both cases, text is merely the instrument of 

the framers’ design, be it their purposes and goals, or a more general approach to intent. 

Furthermore, and unlike some originalists, here purpose can actually trump text. 

 Purpose 
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 As with the objective teleological approach, the subjective model gives central 

importance to purpose in the process of giving legal effect the constitution. But the source 

of that purpose is different. Instead of deriving purpose from the object of the text, purpose 

is derived from the authors of the text. As we saw, this is very similar to the original intent 

model, particularly the original explication articulation. This similarity reaches its high 

water mark in the context of teleological constitutions that, in turn, were the product of a 

high-level democratic process that included a heavily engaged public and different forms 

of popular participation and that generated a strong social consensus in favor of the 

legitimacy and authority of the constitutional project and the process of its creation. 

 The subjective teleological approach is similar to the original intent model. Both 

focus on the actions of the authorized lawmaker and the process and reasons that generated 

the final text. They are both intentionalsits in this regard.313 But here purpose reigns more 

supreme than original intent, particularly as to its relation with text. According to Jakob, 

this model has two main articulations of purpose: (1) what the constitution-maker intended 

at the particular historical moment; and (2) what the constitutional maker would say today, 

among the altered historical circumstances.”314 This is reminiscent of the discussion about 

original intent and original expected applications we saw earlier. 

 History 

 Because purpose is not objectively derived from the text, which could be done in a 

more abstract, court-driven fashion, the subjective teleological model gives greater weight 
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to history, particularly adoption history. Like with original intent, the subjective 

teleological model looks to the framers for meaning and that search is historic in nature. 

Also like its counterpart in the originalist family, this model is related to the “authority of 

the lawmaker.”315 Here fidelity to the constitutional project is strongest. Using the 

subjective purposes of the framers is not don’t “because one thinks that the constitution-

maker knows better than anyone else how to interpret the provision, but simply because it 

is her interpretation.”316 This model believes that “normally the constitution-maker has 

stronger legitimacy, being closer to the source of sovereignty, than those interpreting or 

applying it.”317 

 Unlike many originalists in the United States, it appears that the subjective 

teleological model does take history with its corresponding historicism. In that sense, 

history is contextualized and given independent force, with its corresponding emphasis on 

economic factors, social conflicts and collective aspirations. As such, not only are the 

framers’ purposes determinative as to the meaning of text, but that purpose is understood 

as being influenced by the social forces and historical context present at the moment of 

adoption. 

 Uses 

 While I will discuss the uses of the subjective teleological model in Part II, it is worth 

noting that there have been scholars that have linked this teleological model with U.S. 
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originalism, making reference to the “purposivist brand of originalism, in which textual 

meaning is based on the original intentions underlying the constitutional text.”318 This 

would seem to link this model with original intent. In Part II we take a broader look at how 

this has occurred in other constitutional types, even if the term originalism is never used.319 

 Some objections to this model are familiar. For example, situations where the framer 

purposively left an issue open for future development: “The constitution-maker may even 

have intended to leave a question open.”320 Another example is the objection to the almost 

impossible task of empirically ascertaining an excepted application under changed 

circumstances.321 But these don’t seem to challenge the basic premise of the model; they 

just identify some spots where it will not be sufficient to get the entire job done. For 

example, in the delegation scenario, there the subjective intent was to, precisely, leave the 

issue open. In such a case, a court will not be able to use the subjective model all the way, 

and will have to use an alternative approach, precisely in order to comply with the original 

purpose. As to the second example, a court may well distinguish the original purpose as 

expressed by the framers and the original applications of those purposes. The teleological 

approach would seem to favor the former over the latter. But even if original applications 

were actually binding, a court is still empowered to determine if the original factual 

assumptions changed. If not, of course, then courts should read the expected application 
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as part of the purpose, and simply enforce it. This is similar to the original explication 

model. 

 Other objections are less methodological and related more to fidelity to the 

constitutional project. For example, Jakob writes that “[t]he legislature speaks through the 

written text, not her assured intention.”322 As a result, “[t]he Constitutional Court…is bound 

by the text of the Constitution only, it cannot consider the assured intent of those drafting 

the Constitution…when seeking to find firm ground for the legitimacy of a decision.”323 The 

problem with this assertion is that is takes as a given that referring to the subjective intent 

of the framers reduces legitimacy. But, as it applies to certain teleological constitutions that 

are the result of a constitutional process that still gives the original framers authority, this 

recourse can actually add legitimacy.324 Jakob proposes that we “reformulate, if possible, 

the subjective teleological arguments into objective teleological arguments.”325 This is 

reminiscent of the shift from original intent to original meaning. But here, the proposed 

shift is plainly grounded on the conceptual position that it is more legitimate to refer to text 

than to intentions. That, of course, will necessarily depend on the continued level of fidelity, 

authority and legitimacy of the framers themselves. 
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III. Conclusion 

 In this chapter, we analyzed the main methods of interpretation used in modern 

constitutional systems. In particular, we focused on issues such as their view of text, 

purpose and history. But, we also saw that methods are not inherently substantive nor do 

they directly create results; they are merely the procedural element of constitutional 

adjudication. Constitutional types provide the substantive content. The key then, is to 

analyze how these models interact with the constitutional types identified and discussed 

in Chapter 2. 

 In Part II, we look at some case studies to see what has been done so far in relation 

with these interactions. In particular, we will look what courts have done in countries that 

have teleological constitutions which have been the product of authoritative and highly 

democratic and popular processes of creation. That is, how the different methodologies we 

just discussed interact with these types of constitutions. But first, we need to tackle one 

last introductory concept: the so-called ‘judicial role’. 
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CHAPTER 4 

CONSTITUTIONALLY REQUIRED JUDICIAL ACTIVISM: 

RE-EXAMINING THE ROLE OF COURTS IN MODERN CONSTITUTIONAL ADJUDICATION 

 

I. Introduction 

In this chapter we tackle an interesting issue: the role of courts and the enforcement 

of teleological constitutions, particularly the post-liberal articulation. Here, the contrast 

between the framework and teleological constitutional models is considerable and most 

apparent. As we are about to see, the mostly content-free framework constitutions tend to 

create a more passive role for courts. On the other hand, content-heavy teleological 

constitutions tend to require more active judicial intervention into policy matters. As a 

result, substantive constitutional content makes all the difference. In turn, this requires a 

re-examination into the role of courts as to constitutional adjudication and democratic self-

governance. 

Courts are central to the enforcement of constitutional provisions. This is 

particularly true and essential in the case of post-liberal teleological constitutions. Precisely 

because these types of constitutions take positions as to important policy issues, as opposed 

to the more structural-oriented framework constitutions, there is a greater risk of underuse 

and under-enforcement; that is, that constitutional policy provisions will not be adequately 

put into practice. 

This creates a very particular challenge for judicial bodies or courts. Since older 

constitutions were of the framework type, courts were structured in ways that would 

correspond to that reality. As a result, the conceptualization of the so-called judicial role 
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was premised on the function and operation of courts in those types of constitutional 

systems. The emergence of modern, post-liberal teleological constitutions requires a re-

examination of that conceptualization. Many of the premises, features and descriptions of 

what courts can and should do –and thus, what they can’t or shouldn’t do- become 

inapplicable or even plainly wrong in the face of teleological constitutional systems. 

In this chapter, I deal with the following issues: (1) a critical analysis of current views 

as to the judicial role, the characteristics of judicial bodies, the concept of judicial review 

and the so-called countermajoritarian difficulty; (2) the role of courts as negative and 

positive legislators, with emphasis on the traditional roles taken on by courts, as well as 

issues relating to institutional capacity and political accountability; (3) the impact of 

constitutional policy provisions in adjudication and the new duties imposed on courts, 

including constitutional requirements to intervene in policy questions; (4) the process of 

adjudication and decision-making; (5) the structural issues related to judicial bodies, 

including matters of justiciability, procedure, tools and remedies; (6) the role of courts in 

democratic governance, which requires a fresh look at the separation of powers and the 

relation between courts and other institutional actors; and (7) the ideological byproducts 

of the interaction between courts and post-liberal constitutional systems. 

A final introductory note is warranted. It is important that we distinguish between 

different dichotomies that are sometimes used interchangeably. I offer three binaries.  

First, we have the issue of active versus passive. This is a quantitative analysis. An 

active court can be defined as one that is more likely to strike down or otherwise modify 
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the actions taken by other branches of government. A passive court is one which routinely 

defers to legislative and executive judgment. A little later on I will come back to this issue 

to distinguish active from activism. Second, we have the constrained-unconstrained 

dichotomy. When a court bases its decision on the text and content of the constitution, it 

is constrained by it. When it loses its moorings and makes decisions using non-

constitutional sources –such as its own judgment- it is unconstrained. Finally, we have the 

intervention-abstention distinction. When a court’s decision has direct impact on issues of 

policy, it is intervening. When it chooses not to, it is abstaining. 

As such, there are multiple scenarios that can materialize. For example, a court can 

be active and interventionist but remain constrained by the Constitution. How? Because 

the Constitution requires that intervention. This common when it comes to post-liberal 

teleological constitutions. We can also think of scenarios where a court can be passive and 

abstaining but, because it is ignoring a command of the constitution, it is also 

unconstrained. There is no inherent link between active-unconstrained-intervention on the 

one hand, and passive-constrained-abstaining on the other. 

 The main proposal of this chapter is that post-liberal teleological constitutional 

systems require (through constraint) more active courts that directly intervene in policy 

matters. In that sense, many of the premises normally used to characterize the judicial role 

are transformed. For example, we will see that teleological constitutions actually constrain 

courts by limiting their policy-making discretion, but force them to intervene in 

controversial policy matters whose resolution is pre-ordained by constitutional command. 

As a result, the classic activist-versus-restraint dichotomy is destroyed, because, in these 
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systems, judicial restraint requires intervention and judicial passivity would actually be a 

manifestation of unconstrained activism. 

 

II. A Look at Courts in General 
 

A. The Judicial Role: A Starting Point 
 

Just as we saw in Chapter 1 with regards to the concepts of constitutionalism and 

the rule of law, the notion of the judicial role is somewhat elusive and contestable.1 The 

main problem with the concept itself is that it seems to be built on the idea that courts 

have inherent functions or features. This would imply that there are roles which are outside 

the scope of what courts, as a normative matter, should do. Of course, this, in itself, is not 

controversial, since there must be inherent judicial characteristics that distinguish courts 

from legislatures and executive bodies. Something makes a court a court.2 

But, which are those inherent functions is a more difficult question to answer. As 

Sarah Harding points out, “there is little literature on the nature of comparative judicial 

reasoning more generally.”3 This is related to the problem, which we will address later on, 

of the U.S. centric view of the conceptualization of the judicial role: “Scholars have devoted 

relatively little effort to constructing constitutional theory that is suitable for analyzing the 

                                                             
1 See, for example, Theodore L. Becker, COMPARATIVE JUDICIAL POLITICS: THE POLITICAL FUNCTIONING OF COURTS 35, University 
Press of America, Lanham, 1987 (“[T]here is some difference of opinion about my conceptualization of judicial role 
–the main objection being that it is too narrow”). 
2 I divide this issue into two parts. Later on I will address the specific issue of what a court is. Here I focus on the 
broader concept of the judicial role or function. What is a court seems to be a narrower question than what is the 
judicial role in general. 
3 Sarah K. Harding, Comparative Reasoning and Judicial Review, 28 YALE J. INT’L L. 409, 410 (2003). 
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work of courts outside the United States.”4 The concept of the judicial role, just like 

constitutionalism or the rule of law, cannot be an empty shell that means too much or too 

little. As Jerold Waltman suggests, “[c]ourts remain…both suspect and little understood.”5 

I suggest that the elusive nature of the judicial role is due to its multiple possibilities 

and articulations. Also, recent developments in constitutional theory itself, which have 

resulted in the multiple articulations of constitutionalism we saw in Chapter 1 and in the 

new constitutional types we saw in Chapter 2, must be taken into account. But, as a result 

of the generation of different dynamic processes, “adjudicative theory has had difficulty 

keeping in step with these developments.”6 This adds to the conceptual confusion that 

surrounds this term. 

In other words, the issue of what do courts do, and how they do it, is still 

unresolved.7 As Chad Oldfather suggests, “[a]djudication is a social construct created to 

serve different needs in different times and places and subject to continual modification as 

the needs of society evolve.”8 Just like with constitutionalism, the concept of the judicial 

role seems to be in constant flux, which requires us jettisoning the notion that the judicial 

                                                             
4 David Landau, Political Institutions and Judicial Role in Comparative Law, 51 HARV. INT’L L. J. 319, 322 (2010). 
5 Jerold L. Waltman, Introduction in THE POLITICAL ROLE OF LAW COURTS IN MODERN DEMOCRACIES 1, (Jerold L. Waltman & 
Kenneth M. Holland, eds.), St. Martin Press, New York, 1988. 
6 Chad M. Oldfather, Defining Judicial Inactivism: Models of Adjudication and the Duty to Decide, 94 GEO. L. J. 121, 
136 (2005). 
7 Id (making reference to the “constant change” related to adjudicative theory and modern constitutional 
developments). 
8 Id, at 137. 
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role has a singular, settled and unchanging definition. A re-examination seems 

appropriate.9 

At this point, it is worth mentioning that in this chapter we will address issues about 

the judicial role in general and the behavior of constitutional courts in particular.10 As such, 

we wish to confront the issue of “understanding, explaining, and modeling judicial 

behavior” in the specific context of constitutional adjudication in systems that have 

adopted post-liberal teleological constitutions.11 While this chapter will attempt to analyze 

the issue of the judicial role in general, it will specifically take into consideration the 

different elements we saw in Chapters 1 and 2, which are particularly applicable to 

constitutional adjudication. 

We also should differentiate between what courts have done until now and what are, 

if any, the inherent features of courts or other judicial bodies. The former is purely 

descriptive while the latter is an elusive and complex normative question. Just because 

courts have done something historically does not mean that that’s all they can or should 

do. As Joanne Scott and Susan Sturm point out, “[r]ethinking the judicial role is not just a 

question of making sure of what courts are actually doing, but also of supplying some sort 

of framework for thinking about and evaluating that role.”12  

                                                             
9 See Salma Yusuf, The Rise of Judicially Enforced Economic, Social & Cultural Rights – Refocusing Perspectives, 10 
SEATTLE J. FOR SOC. JUST. 753, 778 (2012). 
10 With “constitutional courts” I don’t refer only to specialized tribunals charged with constitutional adjudication. 
This term also includes supreme courts to the extent that, in a particular constitutional system, these bodies are 
tasked with interpreting the constitution. 
11 David Landau, The Two Discourses in Colombian Constitutional Jurisprudence: A New Approach to Modeling Judicial 
Behavior in Latin America, 37 GEO. WASH. INT’L L. REV. 687 (2005). 
12 Joanne Scott & Susan Sturm, Court as Catalysts: Re-thinking the Judicial Role in New Governance, 13 COLUM. J. EUR. 
L. 565, 570 (2007). 
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For example, just because courts in civil law countries have, as a historical matter, 

played a secondary role in terms of governance,13 it is not necessarily so in the context of 

modern constitutional systems that have redefined the role of courts in the enforcement of 

the constitutional blueprint. In other words, just because some believe that, “[i]n most 

political communities, courts play a secondary role in governing[,]”14 it is not universally 

so. The emergence of post-liberal constitutionalism may require a more active role for 

courts in constitutional governance that impacts how we see courts in general. 

The problem with using discrete examples of past experiences as to the role played 

by courts as a normative explanation of what courts should do in all situations is not unique 

to civil law systems. The same can be said about the experiences in the United States. The 

characterization of the judicial role in general should be made at a more conceptual level 

and not so context-specific, which carries the risk of confusing a particular experience with 

a universal truth.15 On the contrary, it should take account of the different contextual 

possibilities that require a flexible conceptualization of what courts can or should do, 

depending on the specific constitutional system which they are charged with applying. In 

that sense, “courts tend to play…different roles in each political system.”16 

                                                             
13 See Id, at 724 (making reference to “the traditional Latin American civil law conception of separation of powers 
and judicial role” that explains previous judicial passivity). 
14 Kenneth M. Holland, Courts in the United States in THE POLITICAL ROLE OF LAW COURTS IN MODERN DEMOCRACIES 6, Op. 
Cit. note 5. 
15 See, for example, Andrew M. Siegel, Notes Towards an Alternative Vision of the Judicial Role, 32 SEATTLE U. L. REV. 
511, 512 (2009)(“The [U.S. Supreme] Court’s course into these matters has been justified by –and perhaps propelled 
by- a particular vision of the judicial role”). 
16 Jerold L. Waltman, Introduction in THE POLITICAL ROLE OF LAW COURTS IN MODERN DEMOCRACIES 1, Op. Cit. note 5. 
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If we add to this the multiple articulations of constitutionalism and of constitutional 

types, as well as the availability of different methodological tools, the answer to the 

question of what courts are supposed to do is (1) contingent on which particular 

articulation of constitutionalism are we dealing with, as well as which constitutional type 

is in place in a particular political community; and (2) necessarily variable; in other words, 

that there are multiple roles that courts can play. This may lead us to a broader and more 

flexible definition of what courts are and what the can or should do.17 In the end, what 

constitutes the judicial role will depend on many other issues which transcend this 

relatively narrow question.18 For example, it can depend on how we define the purpose of 

adjudication.19 

In Chapter 1 we saw that some scholars view a particular articulation of 

constitutionalism to be the definition of constitutionalism. The same can be said about the 

judicial role and its main tool, judicial review; that is, the idea that there is such a thing as 

a “proper role of judicial review.”20 This chapter argues, as Chapter 1 did with regards to 

constitutionalism, that there are multiple possibilities for what constitutes the judicial role.  

It would also seem that since the “[d]ebates over the proper functions of courts have 

focused primarily on delineating the outer bounds of judicial authority”,21 less focus has 

been given to the inner components of that authority. Still, the literature is not wholly 

                                                             
17 See Oldfather, supra note 6, at 148 (making reference to a “broader conception of the judicial role”). 
18 Harding, supra note 3, at 428 (“[J]udges who feel it is important to craft rules that they suppose to be value-free 
also view their judicial role as being a mouthpiece for the unambiguous text of the law, including the Constitution”). 
19 Oldfather, supra note 6, at 127. 
20 Samuel Issachararoff, Constitutional Courts and Democratic Hedging, 99 GEO. L. J. 961, 962 (2011). 
21 Oldfather, supra note 6, at 122. 
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barren. For example, Scott and Sturm state that, while it is difficult to “establish precise 

definitions or boundaries”, the “judicial function is to prompt –and create occasions for- 

normatively motivated inquiry and remediation by relevant non-judicial actors in response 

to signals of problematic conducts or practices.”22 Of course, as we saw, this will depend on 

how individual judges see both their role as members of a court and the role of the court 

itself: “[J]udicial role theory holds that judges differ in their views as to the proper functions 

of courts and the norms of judicial decision making.”23 

B. Looking Beyond the United States 

 As we saw, one of the problems when addressing the issue of what courts can and 

should do is that many normative proposals are based on the context-specific U.S. 

experience. As Theodore Becker explains, there has been an “overriding emphasis on the 

American system.”24 As a result, the scholarship has suffered an “acute case of American 

myopia.”25 In that sense, we should adopt Tom Ginsburg’s proposal to “expand our thinking 

about the relationship between democracy and law, particularly outside the relatively 

stable North American and western European contexts that have informed must theorizing 

to date.”26 A comprehensive descriptive and normative proposal should separate itself from 

discrete, specific experiences: “American constitutional theory rests on a set of assumptions 

                                                             
22 Scott & Sturm, supra note 12, at 571. 
23 Rick A. Swanson, Judicial Role in State High Courts, 94 JUDICATURE 169 (2011), c.f. John M. Scheb, Terry Bowen & 
Gary Anderson, Ideologies, Role Orientations, and Behavior in the State Courts of Last Resort, 19 AM. POL. Q. 324 
(1991). 
24 Becker 1, Op. Cit. note 1. 
25 Id 3. See also Issacharoff, supra note 20, at 963; Jack Wade Nowlin, Conceptualization the Dangers of the ‘Least 
Dangerous’ Branch: A Typology of Judicial Constitutional Violation, 39 CONN. L. REV. 1211, 1213 (2007); Oldfather, 
supra note 6, at 137; Siegel, supra note 15, at 511-512 and 514. 
26 Tom Ginsburg, Courts and New Democracies: Recent Works, 37 LAW & SOC. INQUIRY 720 (2012). 
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about political institutions that does not hold true in many developing-world 

democracies.”27 

 Another problem of this U.S. centric view is that other countries have followed suit 

and have modeled their judicial role on the U.S. experience,28 even if their particular 

constitutional systems are considerably different from the U.S. This can result in a mismatch 

that can be detrimental to the particular constitutional system.29 We should remember that 

judicial review is not a pure U.S. invention and that different constitutional systems impact 

the way in which courts operate in varying contexts.30 As Waltman explains, “the immense 

role played by courts in the United States has inhibited political scientists there from seeing 

the important functions judicial institutions perform in other polities.”31 That insular 

approach to developing a comprehensive definition for the judicial role should be 

abandoned. 

C. What is a Court? 

 This is probably one of the hardest questions to answer as part of the effort to 

develop a definition for the judicial role. It is also one of the most important, since “the 

concept of judicial function is frequently employed synonymously with the concept of 

                                                             
27 Landau, Political Institutions, supra note 4, at 320. He also states that “the extensive American literature on judicial 
role is unsuitable for many developing countries.” Id, at 322. This can be read both ways. One problematic reading 
seems to rest on the assumption that the U.S. experience is more advanced than others, hence the incompatibility. 
Yet, I prefer to focus on the more general issue that different systems requires different definitions for the judicial 
role, depending on the content of the particular constitutional structure. 
28 See Harding, supra note 3, at 410; Introduction in JUDICIAL ACTIVISM IN COMPARATIVE PERSPECTIVE 1, (Kenneth M. 
Holland, ed.) St. Martin’s Press, New York, 1991. 
29 See Landau, Two Discourses, supra note 11, at 688. 
30 See Miguel Schor, Mapping Comparative Judicial Review, 7 WASH. U. GLOBAL STUD. L. REV. 257, 261-262 (2008). 
31 (Emphasis added) Waltman 1, Op. Cit. note 5. 



260 
 

court.”32 Two immediate concepts come to mind: adjudication –which goes to what- and 

legal reasoning –which goes to how-. This is crucial when addressing the issue of the impact 

that post-liberal teleological constitutions have on courts. Are the bodies charged with 

their implementation still considered courts? This chapter argues yes. But, before we dive 

into that particular interaction, let’s take a more general look at the literature about the 

elusive concept of court-ness.33 

 Becker emphasizes the structural and functional aspects of courts, in what he labels 

the “sociological concept of function.”34 From that perspective, he offers the following 

definition: 

A court is (1) a [person] or body of [persons] (2) with power to decide 
a dispute, (3) before whom the parties or advocates or their surrogates 
present the facts of the dispute and cite existent, expressed, primary 
normative principles (in statutes, constitutions, rules, previous cases) that 
(4) are applied by that man or those men, (5) who believe that they should 
listen to the presentation of the facts and apply such cited normative 
principles impartially, objectively, or with detachment…, and (6) that they 
may so decide, and (7) as an independent body.35 

 So far, so good. This definition is consistent with the two main ingredients we 

mentioned before: adjudication and legal reasoning. The former focuses on the act of 

resolving a controversy, while the latter deals with the method used in such action, which 

can be characterized as “reasoned decisions.”36 But, in the administrative state era, 

adjudication and legal reasoning can be done by non-judicial actors, such as administrative 

                                                             
32 Becker 4, Op. Cit. note 1. 
33 See Tom Ginsburg & Zachary Elkins, Ancillary Powers of Constitutional Courts, 87 TEX. L. REV. 1431, 1446 (2009). 
34 Becker, 7, Op. Cit. note 1. 
35 Id 13. 
36 Alec Stone Sweet, GOVERNING WITH JUDGES: CONSTITUTIONAL POLITICS IN EUROPE 46, Oxford University Press (2000). 
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agencies. We use the words “quasi”, “pseudo” or “semi” to characterize these adjudicative 

bodies that are not properly thought of as judicial courts.37  

Yet, this broad definition of what a court is seems adequate for our purposes. In 

particular, it allows courts to use as “primary normative principles” the more ideologically-

laden provisions of modern teleological constitutions. In those situations, because said 

ideologically-heavy provisions are legitimate normative principles, the bodies charged with 

adjudicating disputes to which they are applicable can still be characterized as courts. 

Finally, the process itself of adjudication and the use of legal reasoning derived from those 

normative principles allows us to characterize “a process as being judicial.”38 

 Because of particular historical experiences in Europe, constitutional courts are seen 

as distinct from ordinary courts. We will retake this issue when analyzing the structure of 

courts. Yet, it should be said here that some systems even go as far as to characterize the 

bodies charged with constitutional review as “not [a] part of the judiciary.”39 Still, that 

distinction appears to be aimed at stressing the differences between the ordinary courts 

and the bodies that engage in constitutional review. But, from a functional point of view, 

as it relates to adjudication and legal reasoning, it seems that even these separate 

institutions can be labeled, to a sufficient extent, as courts.40 For example, when the French 

Constitutional Council was first established, there was doubt as to whether it could be 

                                                             
37 Becker 5, Op. Cit. note 1. 
38 Id 64. 
39 Ferreres Comella CONSTITUTIONAL COURTS AND DEMOCRATIC VAULES: A EUROPEAN PERSPECTIVE 14, Yale University Press 
(2009). 
40 Ferreres Comella refers to the judicialization of these specialized bodies. Id 16. 
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“considered as a genuine court.”41 As we saw in Chapter 2, post-liberal teleological 

constitutions intentionally mix issues of law, politics and policy as part of their substantive 

organization of society. As such, in those systems in particular, it would seem that 

“[c]onstitutional courts are inevitable political actors.”42 Yet, this does not deny them the 

characterization of being judicial bodies or courts. 

 Alec Stone Sweet states that “constitutional judges labor to portray their decision-

making process as inherently ‘judicial’, and therefore meaningfully distinct from ‘political’ 

(i.e. legislative) processes.”43 The key here is to distinguish content from process. If a 

particular constitution is highly political or ideological, it will have a direct impact on the 

outcome of adjudication. In that sense, its content is transparently political. But, that is a 

separate question from whether the judicial body that engaged in said adjudication acted 

in a purely political fashion or if it, instead, applied legal reasoning to those political 

constitutional provisions. In the latter case, while the underlying normative principles 

where political in nature –like most, if not all, law is-, the reasoning itself was legal or 

judicial, thus preserving the essential characterization of those bodies as courts. 

                                                             
41 Tim Koopmans COURTS AND POLITICAL INSTITUTIONS: A COMPARATIVE VIEW 73, Cambridge University Press, Cambridge, 
2003. The qualifier “genuine” should be used carefully, since there is a fine, but very important, line between 
different types of “genuine” courts and illegitimate types of courts. This is reminiscent of the constitutionalism issue 
we saw in Chapter 1. Just because something is different does not mean it is illegitimate. At the same time, this 
should not lead us to radical indeterminacy or an anything goes mentality. See also Stone Sweet 33-34, Op. Cit. note 
36. 
42 Nuno Garaoupa & Tom Ginsburg, Building Reputation in Constitutional Courts: Political and Judicial Audiences, 28 
ARIZ. J. INT’L & COMP. L. 539, 541 (2011). See also Michel Rosenfeld, Constitutional Adjudication in Europe and the 
United States, Paradoxes and Contrast, 2 INT’L J. CONST. LAW 1, 5 (2004) (“constitutional adjudication by special judges 
seems inherently political”). 
43 Stone Sweet 143, Op. Cit. note 36. 
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The politicization of courts is the result of modern constitutional designers that, by 

including important policy elements in the constitution itself, charged courts with putting 

them into effect by way of adjudication. But, in the end, they still function as courts. We 

should resist the temptation of withholding that characterization just because, as the result 

of the politicization of the constitution, the courts charged with their application assume a 

more political role. We should not forget that “[j]udicial review is by its very nature an 

activist function since it involves the judiciary in performing a number of key functions 

that directly affect the institutional shape and powers of the branches and levels of 

government.”44 This is particularly true in the context of post-liberal teleological 

constitutions, where the constitutional structure and content require that courts actively 

intervene in policy matters.  

Some question if such a direct policy role is a judicial function at all.45 This chapter 

argues that it is. As Rosenfeld states, “[u]nder all traditions…the constitution is conceived 

as law and constitutional interpretation is conceived as legal interpretation.”46 In that sense, 

politicized law is still law, in the same fashion that courts charged with enforcing 

ideologically-laden constitutional provisions are still courts. While Rosenfeld does warn 

that “[t]he more constitutional adjudication is political, the more it would seem to be in 

tension with the rule of law[,]”47 this would seem to apply more to the form of adjudication, 

                                                             
44 Brian Galligan, Judicial Activism in Australia in JUDICIAL ACTIVISM IN COMPARATIVE PERSPECTIVE 71, Op. Cit. note 28. 
45 See Koopmans 53, Op. Cit. note 41, (stating that certain policy functions are “hardly a judicial task”). 
46 (Emphasis added) Rosenfeld, supra note 42, at 28. See also Stone Sweet 27, Op. Cit. note 36. 
47 (Emphasis added) Rosenfeld, supra note 42, at 9. 
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and not the content of the applicable normative provisions. After all, Rosenfeld recognizes 

that law is the articulation of political views.48 

D. The Notion(s) of Judicial Review 

 I now turn to perhaps the most important function carried out by courts, 

particularly in the constitutional context: judicial review. As we will see when analyzing the 

specific interaction between judicial review and teleological constitutions, the scope of 

judicial review will vary greatly depending on the content and structure of the particular 

constitutional system.49 In other words, what is the object of judicial review is an open 

question; it depends on the specific constitution. Here we focus on judicial review as a more 

general concept, but with an eye towards constitutional review in particular. 

 Until this point, we have noticed the difficulty in giving precise, singular definitions 

to many of the legal concepts we have used in this project. Judicial review is no exception: 

“Definitions of judicial review float about like so much flotsam.”50 I am skeptical that such 

precise definition exists. There need not be one. Judicial review can mean many things in 

different contexts. That does not argue against its existence; on the contrary, it tells us that 

it is a dynamic concept. We should embrace that possibility. As Alan Brewer-Carías 

explains, “in the contemporary world, the truth is that judicial review has progressively 

evolved, surpassing the former rigid character of courts only being negative legislators, as 

                                                             
48 Id, at 10 (“making of law is political”). 
49 Some scholars have recognized “how institutional changes have transformed the notion, shape and substance of 
constitutional review.” Armen Mazmanyan, Patricia Popelier & Werner Vandenbruwaene, Constitutional Courts and 
Multilevel Governance in Europe in THE ROLE OF CONSTITUTIONAL COURTS IN MULTILEVEL GOVERNANCE 3 (Armen Mazmanyan, 
Patricia Popelier & Werner Vandenbruwaene, eds.) Intersentia Publishing Ltd., Cambridge, 2013. 
50 Becker 204, Op. Cit. note 1. 
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a result of the development of new principles that, at the time of Kelsen’s proposals, were 

not on the agenda of constitutional courts and judges.”51 

 According to Brewer-Carías, “[t]he main tool of constitutional courts is the power 

to interpret the Constitution to ensure its application, enforceability, and supremacy.”52 

The scope and breadth of judicial intervention will depend on the specific content of the 

Constitution. Modern constitutional developments have pointed to an expansive view of 

constitutional review,53 due in great part to the expansive nature and content of 

constitutions themselves. That being said, some believe that the power of judicial review 

has its own inner limitations, which can be structural or premised on rule of law concerns.54 

In the end, constitutional review ensures that there is “a forum of principle where 

fundamental values are taken seriously.”55 Of course, from a purely conceptual point of 

view, there is no inherent necessity for a judicial body to be automatically charged with this 

task. As Tim Koopmans explains, “[t]he supremacy of the Constitution does not necessarily 

imply that the compatibility of statutes with constitutional provisions will have to be 

assessed by the courts or by a judicial body.”56 However, both historical practice and 

modern constitutional designs have settled that issue in favor of judicial constitutional 

                                                             
51 Allan R. Brewer-Carías, CONSTITUTIONAL COURTS AS POSITIVE LEGISLATORS: A COMPARATIVE LAW STUDY 31, Cambridge 
University Press, New York, 2011. I will return later to the issue of the positive-negative legislator distinction. See 
also Victor Ferreres Comella, Commentary: Courts in Latin America and the Constraints of the Civil Law Tradition, 89 
TEX. L. REV. 1967, 1974 (2011) (“That constitutional courts should simply be ‘negative legislators’ is written 
nowhere”). 
52 Brewer-Carías 29, Op. Cit. note 51. Tom Ginsburg characterizes constitutional review as the paradigmatic power 
of constitutional courts. Ginsburg, supra note 26, at 1431. 
53 Stone Sweet 1, Op. Cit. 36. 
54 Nowlin, supra note 25, at 1221. 
55 Ferreres Comella CONSTITUTIONAL COURTS 71, Op. Cit. note 39. 
56 Koopmans 21, Op. Cit. note 41. The author references, for example, the situation in the Netherlands, where 
“judicial supervision of the constitutionality [of statutes] was superfluous.” Id 77. 
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review or enforcement. In other words, currently, both as a descriptive and normative 

matter, constitutional review is a task generally given to judicial bodies, broadly defined. 

E. The Counter-majoritarian Difficulty and Disconnected Legislatures: Back to the 

Ordinary-Constitutional Politics Distinction 

 In Chapter 2, we discussed, to some extent, the interaction between the counter-

majoritarian difficulty and teleological constitutions, taking into account the distinction 

between ordinary politics and constitutional politics. We saw that teleological 

constitutions are premised on the notion that constitutional provisions are, or at least can 

be, more reflective of the popular will than ordinary legislation. As a result, when courts 

invalidate legislative enactments because of incompatibility with the constitution, it is not 

really a counter-majoritarian act. This leads us to a second issue that is closely connected 

to the counter-majoritarian difficulty: I refer to the notion of disconnected legislatures and 

the majoritarian potential of constitutional review.  

The counter-majoritarian difficulty has mostly been characterized, as a conceptual 

matter, as a necessary feature of constitutional review. In turn, this characterization is 

premised on the context-specific notion that legislatures are the principal vehicles for 

popular preferences.57 In Chapter 2 we saw that many political communities are skeptical 

that ordinary legislative politics will always reflect the popular will. As such, we are forced 

                                                             
57 As Koopmans reminds us, “[t]he notion of ‘popular will’ is elusive.” Koopmans 105, Op. Cit. note 46. See also 
Landau, Political Institutions, supra note 4, at 319 (“The American focus on the anti-democratic nature of judicial 
action assumes a robust constitutional culture outside the courts and a legislature which does a decent job 
representing the popular will –both assumptions tend to be false in newer democracies”). They can also be false in 
so-called advanced democracies, including the United States. 
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to conclude that the counter-majoritarian nature of courts is only partial, since there are 

instances of constitutional review where courts are actually re-establishing the majoritarian 

will that resulted from the democratic exercise of constitutional politics. In that sense, 

courts engaged in constitutional review of legislation can be both counter-majoritarian and 

majoritarian.58 Sometimes, it may be hard to distinguish between them: “Thus, strictly 

speaking, the counter-majoritarian objection has less to do with the unelected judicial 

power itself than with the problem of confining that power to a narrow range of clear 

cases.”59 

But, before addressing the specific issue of disconnected legislatures and 

constitutional politics, let’s take a look at some relevant elements of the counter-

majoritarian difficulty. As we are about to see, many of these elements take as a given that 

constitutional review of legislative acts is almost inherently counter-majoritarian in nature. 

I challenge that view. 

For example, Tim Koopmans explains that “[t]he assumption is, of course, that the 

representative bodies truly translate the feelings of the electorate.”60 When that is true, 

then judicial intervention that results in the invalidation of legislation is counter-

majoritarian in nature. And to be sure, counter-majoritarian acts are part of the judicial 

role, particularly as it pertains to individual rights. It is considered a legitimate exception 

                                                             
58 See Armen Mazmanyan, Majoritarianism, Deliberation and Accountability as Institutional Instincts of 
Constitutional Courts in THE ROLE OF CONSTITUTIONAL COURTS IN MULTILEVEL GOVERNANCE 167, Op. Cit. note 49. 
59 Rosenfeld, supra note 42, at 33. 
60 Koopmans 30, Op. Cit. note 41. 
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to majoritarian rule.61 In these instances, courts must be careful not to overplay their hands 

and risk popular backlash.62 

If we take aside the issue of necessary counter-majoritarian acts that are aimed at 

protecting minority rights, as well as the majoritarian nature of constitutional review, we 

are left with the possibility of illegitimate counter-majoritarian acts which are the result of 

individual judges substituting both the judgments of constitutional designers and 

legislators for their own. In that sense, there are three (3) important manifestations of 

judicial review. First, the issue of the majoritarian review: since constitutional politics can 

be more democratic and normatively superior to ordinary politics, when a court applies the 

former against the latter, it is actually restoring the popular will, thus acting in a 

majoritarian fashion. Second, the issue of legitimate counter-majoritarian review: because 

some individual rights are necessary for the democratic structure to work properly, and 

since these can’t be left to the majority to decide upon, courts become the protectors of 

minority rights against imposing majorities. Finally, the issue of illegitimate counter-

majoritarian review: where the court imposes its own preferences over the legislature. 

In Chapter 2 I argued that, precisely because some political communities reject the 

idea that legislatures will always reflect the popular will, constitutional designers included 

many policy provisions in the Constitution to guard against disconnected legislatures that 

                                                             
61 Ferreres Comella CONSTITUTIONAL COURTS 86-87, Op. Cit. note 39. 
62 Michael Boudin, The Real Role of Judges, 86 B.U. L. REV. 1097, 1099 (2006); Koopmans 57, Op. Cit. note 41 (“Judges 
sometimes overplay their hand”); Emmet Macfarlane, GOVERNING FROM THE BENCH: THE SUPREME COURT OF CANADA AND 
THE JUDICIAL ROLE 161, UBC Press, Vancouver-Toronto (2013). 
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could thwart deeply held popular preferences. I now wish to address this proposal in the 

specific context of judicial review. 

Michael Boudin proposes that “where the ordinary political process is itself 

unresponsive to the public will and courts choose what is popular, the pendulum swings 

back in favor of judicial power.”63 However, the key here is that it is not that courts are 

allowed to engage in independent law-making that trumps legislative enactments, but that 

the constitution itself, via judicial enforcement, is the legitimate source of popular preference. 

In other words, this is not an argument in favor of judicial replacement of legislative 

judgment, but, instead, of judicial enforcement of popular judgment reflected in the 

Constitution itself. 

Malfunctioning legislatures come in many shapes and sizes: from disconnected 

legislators that don’t reflect widely held policy preferences, to legislative bodies that simply 

breakdown as effective institutions.64 In the latter instance, courts step in to temporarily 

fill the gap. In the former case, courts re-establish the constitutional policy preferences, 

which hold until the social majority corrects the disconnect, unless there is an evident shift 

in constitutional politics.65 But until that happens, courts have a responsibility to enforce 

the higher law. Too much deference to legislative judgment, in the face of contrary 

constitutional provisions, risks the under-enforcement of majoritarian preferences.66 As 

                                                             
63 (Emphasis added) Boudin, supra note 62, at 1099. 
64 Manuel José Cepeda-Espinoza, Transcript: Social and Economic Rights and the Colombian Constitutional Court, 89 
TEX. L. REV. 1699, 1703 (2011); Landau The Two Discourses, supra note 11, at 731; Jeffrey Omar Usman, Good Enough 
for Government Work: The Interpretation of Positive Constitutional Rights in State Constitutions, 73 ALB. L. REV. 1459, 
1521-22 (2010). 
65 I will address this issue head on in Chapter 9. 
66 See Harding, supra note 3, at 435. 
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Armen Mazmanyan suggests, “[t]he question that is necessarily to be asked is which 

majority we are speaking about when articulating the counter-majoritarian problem: the 

majority of representatives, or the majority of voters?”67 

We should not forget that “[t]he Constitution [i]s the will of the People.”68 

Therefore, as Ferreres-Comella explains, “[i]f, indeed, the constitution is the expression of 

a higher form of democratic politics than an ordinary statute enacted by the parliament, 

there is certainly a democratic gain if a court strikes down a statute that is 

unconstitutional.”69 I agree. So does Tim Koopmans: “The results of a general election will 

sometimes reveal what kinds of ideas a majority of voters had in mind, but that is not 

necessarily so.”70 

As we saw in Chapter 2, the ordinary-constitutional politics distinction divides the 

process of adopting policy preferences between constitution-making and legislative 

enactment. And because of constitutional supremacy, as well as the higher degree of 

popular and democratic participation that tends to occur in modern constitutional 

creation, constitutional politics trump ordinary legislative judgments. In the particular case 

of teleological constitutions, this requires legislatures to develop policy in accordance with 

the constitutional judgment. As a result, legislative discretion is narrowed.71  

                                                             
67 (Emphasis added) Mazmanyan 170, Op. Cit. note 58. The author goes on to say: “[O]ne can recall how often it is 
that the popular and representative majorities diverge significantly.” Id. 
68 Ferreres-Comella CONSTITUTIONAL COURTS 91, Op. Cit. note 39. 
69 Id, 92. 
70 (Emphasis added) Koopmans 105-106, Op. Cit. note 41. 
71 See Helen Hershkoff & Stephen Loffredo, State Courts and Constitutional Socio-Economic Rights: Exploring the 
Underutilization Thesis, 115 PENN. ST. L. REV. 923, 929 (2011) (“The decision to include socio-economic provisions in 
a state constitution is thus understood as a mandate to the legislature that narrows the scope of political 
discretion”). 
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But that diminution of legislative power is not a grant of independent policy-making 

power to courts. It is a recognition of a constitutional preference that is merely enforced by 

courts. For example, if a particular community entrenches a ban on the death penalty in 

the constitutional text and a court strikes down a statute that would allow the death penalty 

in certain circumstances, it is not usurping legislative power. While in the end the 

legislation will be stuck down, it is because the Constitution says so, not because of the 

individual preferences of a particular judge. 

It should be noted that the phenomenon of disconnected legislatures it not limited 

to nascent democracies or transitional societies.72 It can also manifested in self-described 

advanced democracies. For example, David Landau states that “judicial role and 

constitutional design in new democracies often work off of the premise that democratic 

institutions should be distrusted, and not just to protect insular minorities, but also to carry 

out majoritarian will.”73 I wholeheartedly agree, but don’t see the need to limit the 

normative claim only to new democracies. This skepticism of ordinary politics is inherent 

in teleological constitutions; but teleological constitutions are not only to be found in 

emerging democratic states. On the contrary, they can also be found in well-functioning 

democracies. The practical difference is that, in well-functioning democracies, courts will not 

be called upon too often to correct the malfunctioning of ordinary politics. But this is a matter 

of degree not kind.74 In the end, all democracies, whether nascent of well-established, “may 

                                                             
72 See Landau, A Dynamic Theory of Judicial Role, 55 B.C. L. REV. 1501 (2014). 
73 (Emphasis added) Id, at 1502-03. 
74 Id, at 1543 (“There are differences –in degree if not in kind- between different types of democracy”). 
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have systematic deficiencies in political representation, accountability, and capacity” that 

require judicial correction.75 

 

III. Back to the Basics: What Courts Traditionally Have Done 
 

A. Traditional Functions 
 

 It would be an understatement to suggest that courts have been around for a while. 

I believe that, precisely because of their longevity, sometimes we confuse descriptive 

elements with normative requirements. Still, it seems worthwhile to take a look at what 

the literature has identified as the traditional functions of courts. Maybe a workable 

middle-point could be that these traditional functions constitute the minimum, but not 

maximum, of what courts do. We should remember that “constitution drafters have given 

new courts a wide range of other tasks.”76 The challenge is to prevent traditional views 

about judicial functions from thwarting those additional tasks given by constitution 

makers.77 As Joanne Scott and Susan Sturm suggest, “the traditional conception of the role 

of the judiciary is both descriptively and normatively limited.”78 Among the traditional 

functions of courts is the resolution of disputes, whether between private parties or 

                                                             
75 Id, at 1508. 
76 Ginsburg & Elkins, supra note 33, at 1431. 
77 Elizabeth Pascal, Welfare Rights in State Constitutions, 39 RUTGERS L. J. 863, 891 (2008) (“[T]he institutional 
limitations of courts reflect their historical function”). 
78 Scott & Sturm, supra note 12, at 568. 
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involving state actors.79 The administration of criminal justice has also been a constant 

feature.80 This relates to the over-arching adjudicative nature of judicial bodies.81 

Another important responsibility of courts is statutory interpretation.82 This is 

particularly so when the statute under review is related to some constitutional provision. 

Constitutionally-sensitive statutory interpretation has many implications, including 

broadening its scope of operation, as well as strengthening its normative force. Now, let’s 

take a closer look at some of these functions. 

B. Minority Rights and Democratic Structure 

 Constitutional courts in particular are charged with minority and individual right 

protection. It is the quintessential countermajoritarian duty. We already saw the normative 

justifications for this. In Chapter 2, we discussed how the liberal democratic framework 

model recognized that the pure framework model is ill-equipped for minority protection 

because it is premised on direct majoritarian rule. And in this chapter we already discussed 

it when addressing the countermajoritarjan difficulty. 

                                                             
79 Ginsburg & Elkins, supra note 33, at 1457; Boudin, supra note 62, at 1097; Harding, supra note 3, at 445; Oldfather, 
supra note 6, at 139. 
80 Boudin, supra note 62, at 1097. 
81 Rosenfeld, supra note 42, at 2. 
82 Ferreres Comella CONSTITUTIONAL COURT 53 Op. Cit. note 39. See also Siegel, supra note 15, at 512 (“Judges exist to 
resolve disputes and answer technical questions about the meaning of statutes and discrete constitutional texts”). 
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 There is universal consensus in the literature that minority and individual rights 

protection is a fundamental judicial function.83 In this context, there is particular emphasis 

on political and civil rights that are part of democratic self-government. 

 This brings us to a related issue: courts as guarantors of the adequate operation of 

the democratic framework. As with minority right protection, supervision of the effective 

operation of the democratic structure is entrusted to courts because the pure majoritarian 

approach can produce dysfunctional results. In other words, we cannot trust the majority 

to ensure that the political process will be fair to all sectors of the political community. If 

there is a particular malfunction in the democratic structure, it is likely that said 

malfunction will perpetuate itself.  

That’s where courts step-in, in a legitimate exercise of its countermajoritarian 

power. As with minority rights protection, this type of intervention is considered a 

legitimate exception to pure majoritarian rule.84 This is part of the “role of courts in 

democratization and in democratic politics more broadly.”85 As Koopmans explains, the 

“failure of democratic process to work efficiently has led to a growth of judicial 

interference.”86 

                                                             
83 Ferreres Comella CONSTITUTIONAL COURTS 36, Op. Cit. note 39; Ginsburg & Elkins, supra note 33, at 1434; Harding, 
supra note 3, at 433; Jerold L. Waltman, Judicial Activism in England in JUDICIAL ACTIVISM IN COMPARATIVE PERSPECTIVE 43, 
Op. Cit. note 5; Koopmans 216, Op. Cit. note 41; Catherine Van De Heyning, Constitutional Courts as Guardians of 
Fundamental Rights: The Constitutionalisation of the Convention Through Domestic Constitutional Adjudication in 
THE ROLE OF CONSTITUTIONAL COURTS IN MULTILEVEL GOVERNANCE 22, Op. Cit. note 49; Mark Van Hoecke, Constitutional 
Courts and Deliberative Democracy in THE ROLE OF CONSTITUTIONAL COURTS IN MULTILEVEL GOVERNANCE 183, Op. Cit. note 
49; Stone Sweet 29, Op. Cit. note 36. 
84 Ferreres Comella CONSTITUTIONAL COURTS 87, Op. Cit. note 39. 
85 Ginsburg, supra note 26, at 720. 
86 Koopmans 124, Op. Cit. note 41. 
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However, it should be said that this intervention is mostly procedural instead of 

substantive. Again, going back to the framework model we saw in Chapter 2, once the 

structural devices of democratic self-government are working properly, it is up to the 

political institutions to adopt and develop policy. As such, the role of courts is limited to 

making sure that the structure is functioning adequately.87 In that sense, courts act as a 

“procedural watchdog” that make sure that the democratic rules have been followed and 

the structure maintained.88 

C. Negative Legislator 

 Constitutional courts are commonly characterized as negative legislators.89 

According to this view, they are not empowered to initiate legislation or generate policy. 

On the contrary, the traditional approach states, they are limited to striking down 

legislation or other government actions that are inconsistent with the constitution. They 

can invalidate laws but not create new ones. As Alec Stone Sweet describes the classic 

Kelsean model, legislatures are “creative”, “positive” and “make law freely, limited only by 

procedural constitutional law.”90 On the other hand, he explains, constitutional judges are 

“negative” and in the limited circumstances when they engage in law-making, they “do not 

do so freely.”91 

                                                             
87 Issacharoff, supra note 20, at 963-964. 
88 Mazmanyan, Popelier & Vanderbruwnen 13, Op. Cit. note 49. 
89 Becker 204, Op. Cit. note 1; Brewer-Carías, 5, Op. Cit. note 51. 
90 (Emphasis added) Stone Sweet 35, Op. Cit. note 36. 
91 Id. 
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 There are many problems with this view. First, it runs contrary to long-standing 

traditions that give courts the power to develop policy in different areas of the law, 

particularly in non-constitutional contexts. Second, as it relates to the rights issue –as we 

saw in Chapter 2-, it does not account for (a) negative rights that have positive 

connotations, and (b) it discards the justiciability of positive rights that have been explicitly 

included by constitutional-makers. Third, it downplays the real-life effect of judicially-

generated doctrine that, while not purely law-making, does develop legal norms in ways 

that transcend the mere role of the negative legislator. Fourth, it ignores the policy 

implications generated by post-liberal teleological constitutions when they are enforced by 

courts.92 

A little later on I will discuss the policy-making power of constitutional courts. Also, 

I will discuss separately the issue that was left pending in Chapter 2, namely the 

enforcement of positive rights. Now I focus on the minimum function of courts as negative 

legislators. As can be appreciated, this implies that there is a growing consensus that courts 

are not just negative legislators: “That the judicial structure engages in negative policy-

making is quickly discounted as being a relatively minor power.”93 As Nuno Garaoupa and 

Tom Ginsburg explain, the “general trend has been towards expanding the competencies 

of constitutional courts over time well beyond Kelsen’s simple model of the negative 

                                                             
92 As Stone Sweet recognizes, “[c]onstitutional adjudication, however, is implicated in the exercise of legislative 
power. If in exercising review authority, the judge simple controlled the integrity of parliamentary procedures, and 
not the substance of legislation, the judges would be minor policy-makers (akin to Kelsen’s ‘negative legislator’).” Id 
58. 
93 (Emphasis added) Becker 349, Op. Cit. note 1. 
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legislator.”94 However, it also suggests that there is at least a negative legislative function 

involved in the operation of constitutional courts. And this minimum negative power can 

be characterized as a traditional judicial function.95 As with the procedural watchdog 

function, the negative legislator acts as a gate-keeper.96 

But, even this traditional function is revolutionized by post-liberal teleological 

constitutions. Because these constitutions include rules, standards and principles 

applicable to a wide variety of policy matters, with which ordinary legislative acts must 

comply, courts can be forced to strike-down a whole array of legislative enactments because 

of incompatibility with the constitution. As a result, the negative legislator may become a 

de facto positive one by severely limiting the legislature’s range of policy options. 

Because the negative function of constitutional courts seems to be the least 

controversial –since it is merely striking down incompatible legislation-, post-liberal 

teleological constitutions are able to substantially impact policy changes by way of judicial 

invalidation of legislation that veers from the constitutionally-adopted policy choices. And 

while this may be debatable as a matter of optimal constitutional design, it seems difficult 

to propose that courts should simply abdicate their basic negative function and allow 

                                                             
94 Garaoupa & Ginsburg, supra note 42, at 540. See also Rosenfeld, supra note 42, at 5 (noting that since World War 
II, courts have transcended their role as negative legislators “coming increasingly to resemble positive legislators”); 
Stone Sweet 136, Op. Cit. note 36 (“There is growing awareness, for example, that the distinction between the 
positive and the negative legislator cannot be sustained”).  
95 Brewer-Carías 10, Op. Cit. note 51. 
96 Scott & Sturm, supra note 12, at 566. 



278 
 

clearly incompatible legislation to plow through.97 In post-liberal teleological systems, the 

negative legislator still has a substantial impact on the formulation and execution of policy. 

Negative socio-economic rights –as we saw in Chapter 2, are the easiest to enforce 

in court.98 After all, negative rights “represent the traditional role of constitutions.”99 But 

just because they are negative does not mean they have no impact on policy and the 

substantive organization of society.  

As a result, even if we take the narrow view that “[c]onstitutional review is the 

authority of an institution to invalidate the acts of government…on the grounds that these 

acts have violate constitutional rules, including rights[,]”100 the nature and scope of policy 

provisions found in post-liberal teleological constitutions forces courts to pass judgment 

on the substance of ordinary legislation on a wide array of policy matters, even if only to 

analyze its validity. Here, while the court limits itself to the negative legislator, the policy 

implications of that review are enormous. 

D. Positive Rights Enforcement: Institutional Capacity and Political Accountability 

 In Chapter 2, we discussed the distinction between negative and positive rights. In 

particular, I stated that positive rights posed the most difficult challenge to judicial 

enforceability. The same applies to other types of positive obligations, whether on the state 

                                                             
97 The issue of constitutional change and its relation with the judicial function will be addressed in Chapter 9. 
98 Landau, The Two Discourses, supra note 11, at 734. 
99 Pascal, supra note 77, at 865. 
100 (Emphasis added) Stone Sweet 21, Op. Cit. note 36. 
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or on private entities. Now, I wish to return to this matter from the perspective of judicial 

enforcement.  

Taking into account the analysis carried out in Chapter 2 –for example, dispelling 

the notion that positive rights are, inherently, socio-economic in nature-, I wish to address 

the issue of the enforcement of positive rights as it pertains to the judicial role in general 

and to possible obstacles to said enforcement that are articulated in institutional capacity 

and political accountability objections. Of course, the issue of political accountability 

transcends the enforcement of positive rights, but I start the analysis of the political 

accountability question within the context of positive rights, and then move on to a broader 

take on the issue. 

 Many of the objections as to the enforcement of positive rights are premised on the 

verticality and socio-economic nature of said rights. We already say in Chapter 2 that there 

is no inherent link between them, as positive rights can be both vertical and horizontal, 

and socio-economic rights can be negative or positive, as well as either vertical or 

horizontal. Because of this, an analysis about the challenges related to the judicial 

enforcement of positive rights or duties must start from a more general perspective. As a 

discrete subgroup, it is worth taking a closer look at positive, vertical and socio-economic 

rights in particular.  

As a final note, it should be noted that the enforcement of these types of rights is 

inherently linked to the issue of the scope of review given by courts to legislation, such as 

weak-form review, proportionality, reasonableness, deference and the notion of 
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institutional dialogue, among others.101 I will discuss those issues later on; here I only focus 

on the specific challenge of positive rights in the context of judicial enforcement. 

 Before diving into the specific challenges and objections to the judicial enforcement 

of positive rights, we should take into account that, as an ideological and historical matter, 

there has been resistance to the notion of positive rights in general, and of their judicial 

enforcement in particular.102 As David Landau observes, some feel that “certain policy 

domains should be off limits to the courts.”103 But, the reality is that constitutional makers 

have made explicit judgments to include these provisions in their respective constitutions 

with the understanding that they would be enforced by courts.104 The problem has been 

that courts, because of the historical and ideological connotations of enforcing these types 

of provisions, have self-imposed considerable limitations in that respect.105And as Elizabeth 

Pascal warns, “[i]f social rights are truly unenforceable, they may be meaningless provisions 

in constitutions, or even undermine constitutional legitimacy.”106 

 One of the main objections against the judicial enforcement of positive rights, 

particularly when they are of a vertical and socio-economic character, is the lack of 

institutional capacity of courts, especially as compared to the legislative branch.107 In other 

                                                             
101 See Pascal, supra note 77, at 866. 
102 Eric C. Christiansen, Using Constitutional Adjudication to Remedy Socio-Economic Injustice: Comparative Lessons 
From South Africa, 13 UCLA J. INT’L L. & FOREIGN AFF. 369, 375 (2008); Pascal, supra note 77, at 863. 
103 Landau, Political Institutions, supra note 4, at 320. 
104 Christiansen, supra note 101, at 381 (referencing that objections to the “[i]nclusion of social rights was contested 
during [the South African constitutional making] process” were rejected). 
105 Id, at 385. 
106 Pascal, supra note 77, at 864. 
107 Christiansen, supra note 101, at 374; Pascal, supra note 77, at 863; Herman Schwartz, Do Economic and Social 
Rights Belong in a Constitution?, 10 AM. U. J. INT’L L. & POL’Y 1233, 1234 (1995); Usman, supra note 64, at 1495. 
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words, that “[t]he judicial process does not lend itself to the collection and analysis of 

legislative facts necessary to formulate policy.”108 This includes a court’s lack of manageable 

standards to select one option over another and impose it on the legislative branch.109 It 

also takes into account the limitations of conventional laws of evidence in judicial 

proceedings.110 Lack of staff is also a challenge for courts when facing complex policy 

issues.111 However, some have made the point that judicial bodies can take a page from 

administrative adjudicative bodies that do possess institutional capacity.112 This includes 

the ability to obtain information independently and engage in fact-finding missions,113 as 

well as relying on amicus briefs or information provided by other fact-gathering 

government agencies.114  

Others downplay the institutional capacity issue. David Landau suggests that some 

courts have, in fact, been able to develop adequate institutional capabilities.115 This would 

suggest that there is no inherent lack of institutional capacity, just an acquired one. As 

Elizabeth Pascal explains, “the institutional limitations of courts reflect their historical 

function, rather than just the confines of separation of powers.”116 Historic instead of 

inherent. For his part, Chad Oldfather states that “contrary to the traditional belief that 

                                                             
108 Macfarlane 137, Op. Cit. note 62. 
109 Herskhoff & Loffredo, supra note 71, at 934. 
110 Koopmans 92, Op. Cit. note 41. 
111 Macfarlane 71, Op. Cit. note 62. 
112 Koopmans 92, Op. Cit. note 41. 
113 Id. 
114 Id 218-221; See also Yusuf, supra note 9, at 763. 
115 Landau, Political Institutions, supra note 4, at 322. 
116 Pascal, supra note 11, at 891. 
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agencies and legislatures are better equipped for fact-gathering than courts, courts benefit 

from the adversarial system.”117  

The issue of lack of institutional capacity goes both to the ability to adequately come 

up with policy norms as a matter of legislative judgment, and as to the issue of actually 

enforcing them from the bench. As Eric Christiansen explains, “[a]t a practical level the 

courts need the bureaucracy of the state to implement any significant change.”118 Also, 

enforcement requires courts “to get the support of social and political actors.”119 This is 

particularly so in the realm of vertical rights, where there are serious budgetary concerns.120 

 At this point, an important distinction is warranted. First, the problem of 

enforcement of positive rights. Second, a court’s power to declare legislative inaction as 

unconstitutional. Since the main objections are levelled at the former issue –remedy and 

enforceability-, I will mostly focus on that here. However, we should not underestimate the 

importance of a judicial declaration of unconstitutionality in the face of legislative inaction, 

even if there is a problem of remedy.121 As Ginsburg and Elkins explain, “the slight 

distinction between negative and positive legislation breaks down completely when the 

court has the power to hold legislative omissions unconstitutional.”122 In this case, then “[i]t 

is not much of a jump from this type of review to one that explicitly allows the 

                                                             
117 Oldfather, supra note 6, at 147. Of course, this is limited to instances where, in fact, the judicial process is 
structured as adversarial. 
118 Christiansen, supra note 101, at 390. 
119 Ferreres Comella, Commentary, supra note 51, at 1967. 
120 Macfarlane 142, Op. Cit. note 62. 
121 Schwartz, supra note 107, at 1239. 
122 Ginsburg & Elkins, supra note 33, at 1445. 



283 
 

constitutional court to propose legislation.”123 At the very least, some have suggested that 

“socio-economic [positive] rights enforcement should occur in a relatively deferential way: 

courts should point out where the legislature has failed to comply with constitutional 

principles, but should ensure that other branches of government take the lead in designing 

policy.”124 

 However, as we will see in Chapters 6, 7 and 8, some systems have been able to 

combine the enforcement of positive right with maintaining democratic self-

government.125 Others have made this showing in subnational settings in the United 

States.126 As a result, the viability of the judicial enforcement of positive rights has 

transformed what, until recently, was thought of as “unlike the role traditionally ascribed 

to the judiciary.”127 Moreover, we should not forget that many of these positive rights already 

exist as statutory ones, and courts have been able to apply them over the past decades.128 

From an enforcement standpoint, there should be no difference between statutory or 

constitutional positive rights. As Hershkoff and Lafredo explain, the inclusion of positive 

rights is “intended to alter the relation of the judiciary to the other branches of government, 

serving to expand or contract the jurisdictional space in which courts review and asses 

                                                             
123 Id, at 1446. 
124 Landau, Political Institutions, supra note 4, at 320. 
125 Christiansen, supra note 101, at 400 (“South Africa evidences that courts can adjudicate [positive] rights without 
destroying the rule of law or he fiscal security of the country”). 
126 See Mary Ann Glandon, Rights in Twenthieth-Century Constitutions, 59 U. CHI. L. REV. 519 (1992).; Hershkoff & 
Loffredo, supra note 126. 
127 Christiansen, supra note 101, at 404. 
128 Schwartz, supra note 107, at 1236. 
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political outputs.”129 I will return to this issue when discussing the separation of powers 

question. 

 Finally, we turn to the issue of the political accountability of courts, or possible lack 

thereof, which is somewhat distinct, although related, to the separation of powers question 

which will be discussed later, as well as to the issue of institutional dialogue. 

 The main question here is whether judicial enforcement of positive rights, with its 

obvious policy-making and value judgment implications, is anti-democratic.130 This, in 

turn, sheds light on the broader issue as to the political controls over constitutional courts 

that, in the particular case of teleological constitutions, are empowered to intervene in vast 

areas of public policy. As Tim Koompans explains, “the political process also implies an 

element of accountability, which has no equivalent in judicial decision-making.”131 In a 

similar vein, Landau warns that there are “special concerns of democratic legitimacy” when 

judges interfere with “state priorities and make decisions involving large amounts of 

budgetary resources.”132 Still, others believe that accountability “is inherent in judicial 

office, and is especially inherent in constitutional courts.”133 As Miguel Schor suggests, 

“[s]ome constitutional courts are more accountable than others.”134 

Of course, the key is whether the court is exercising its own unilateral and 

independent policy preferences or if it’s implementing the constitutionally-adopted policy 

                                                             
129 Hershkoff & Loffredo, supra note 71, at 929-930. 
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preferences of a social majority. In the latter case, the problem of lack of accountability 

weakens, as the courts are merely putting into practice what constitutional makers 

adopted. Legitimacy lies then, not in how are courts structured, but in what they are doing; 

that is, whether they are substituting legislative judgment with their own personal 

preferences or with the people’s. As we saw previously in this chapter, when courts correct 

legislative deviation in a way that comports with constitutional requirements, courts are 

actually behaving in majoritarian fashion. As Schor explains, “[t]he argument that courts 

are anti-democratic while legislators represent the people, moreover, paints with too broad 

a brush.”135 It all depends on what the constitution requires of courts in a particular system. 

In that sense, “[t]he acknowledgment of the majoritarian or representative function of 

constitutional courts paves the way for new perspectives for considering the rule of thee 

courts in democratic governance.”136 

 Yet, there is a legitimate interest in securing political accountability, which can be 

achieved through the adoption of structural controls over the courts that, while allowing 

for its operational independence, avoid judicial government.137 These structural measures 

can achieve the necessary “political checks on the judiciary.”138 After all, “judicial decisions 

are hardly final, and that in practice they are subject to constant political checks and 

revisions.”139  
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 Courts need popular support to be effective. In that sense, courts must attract “the 

attention of citizens and their political representatives.”140 While not fully dependent on 

public opinion, this need signals the existence of some sort of political accountability as 

well.141 In that sense, “[p]ublic trust in the courts can be another potent source of judicial 

policy-making.”142 In the end, a court’s need for public acknowledgement of its own 

legitimacy serves as a political limit on what they do.143 It can “also provide for new forms 

of legitimation.”144 As a result, these features reinforce each other: sufficient political 

accountability measures generate limitation and legitimacy. The search for legitimacy, for 

example, explains why courts offer reasoned decisions for their judgments.145 

 In the end, constitutional courts are neither inherently unrestrained and anti-

democratic nor wholly susceptible to public opinion. Judicial legitimacy and political 

accountability involve an on-going process which is dynamic by nature. To that end, there 

is consensus that some sort of political accountability is preferred. The trick is to find it 

while preserving the core features of constitutional review that vindicates the binding 

provisions of the constitution. 

 

IV. The Post-Liberal Revolution: A New Role for Courts 
 

A. How Teleological Constitutions Impact the Judicial Role 
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 As we saw, “in the contemporary world, the truth is that judicial review has 

progressively evolved, surpassing the former rigid character of courts only being negative 

legislators, as a result of the development of new principles that, at the time of Kelsen’s 

proposals, were not on the agenda of constitutional courts and judges.”146 In other words, 

modern developments in constitutionalism, particularly the emergence of teleological 

constitutions, have directly impacted what courts are called upon to do.147 In that sense, 

“constitutional justice has expanded in its mission and function, acquiring new subject 

areas and new roles and responsibilities.”148 

Policy-heavy constitutions challenge the notion of a wholly ‘neutral’ judiciary. While 

courts themselves should remain neutral as to the particular controversy and parties before 

them, the constitutional provisions they are charged with enforcing are not policy neutral. 

Finally, constitutional review will depend on the type of constitution that is in force and 

“the type of society to which the constitutional system applies.”149 This all points to a 

transformation of the judicial role as constitutional norms shifted from the formal to the 

substantive.150 

 As a result, we must analyze certain issues that emerge due to the interaction 

between teleological constitutions and the function of courts and “how institutional 

changes have transformed the notion, shape and substance of constitutional review.”151 
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Among these issues are: (1) the broadening of policy issues that are susceptible of judicial 

adjudication; (2) the requirement of judicial intervention in policy matters; (3) the need to 

re-define the concept of judicial activism; (4) the relation between law and politics; (5) the 

difference between applying and making policy; and (6) the issue of the judicialization of 

law. 

B. New Issues 

 The less a constitution says, the less its courts must intervene. In other words, 

constitutional silence tends to give less justification for courts to act, particularly when 

intervening in policy matters or reviewing actions of the legislature or executive. On the 

flip side, the more a constitution says, the more active a court must be. Courts have a harder 

time staying passive when the constitution guarantees a broad range or rights or adopts 

multiple policy rules. Teleological constitutions, particularly those of a post-liberal or 

radical bent, have a lot to say about a whole lot of issues. As a result, issues that were once 

thought of as outside the scope of judicial adjudication become justiciable.  

In particular, courts that previously had to refrain from intervening in policy 

matters, now must intervene. As Theodore Becker explains, “[s]ometimes constitutions 

speak with directness and explicitness as to what kinds of acts the courts may and may not 

review.”152 Teleological constitutions speak this language and it’s mostly in favor of greater 

intervention to make sure that constitutional commands are followed. In teleological 

systems, one of the biggest risks is that courts that are used to passivity may create a “risk 
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of under-enforcement of constitutional rights.”153 As Jeffrey Omar Usman explains as to 

U.S. state substantive constitutional provisions, “[s]trangely, there even appears to be an 

inverse relationship between the degree of enforcement by state courts and the seemingly 

strength, when considered textually, of the constitutional provision at issue.”154 This seems 

to suggest that courts, because of historical practice, reject the new roles that constitution-

makers have expressly given them.155 This should be addressed and corrected. 

In teleological systems, “it is almost impossible to think of an issue that doesn’t 

potentially raise constitutional problems.”156 On the other hand, it is rare to find 

substantive policy issues in framework constitutions. We will seldom find provisions 

dealing with labor relations, environmental protection, economic organization or social 

structure. But these are the bread and butter of teleological constitutions. And because of 

the justiciable nature of these provisions, courts are required, as a constitutional matter, to 

intervene and put them into effect. 

For example, scholars have suggested that “[c]ourts can act to vindicate [a socio-

economic] right while being especially careful to avoid invading the proper space of 

political actors.”157 Of course, what is the “proper” space for each institutional actor is not 

determined by some universal tenant of constitutional theory, but by the specific choices 

made by constitution-makers. So, when it is said that “certain policy domains should be off 
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limits to the courts[,]”158 that is a design issue and not a requirement of constitutionalism. 

As a result, when teleological constitutions are adopted, those policy domains become part 

of the judicial sphere of action. In that sense, “American constitutional theory rests on a 

set of assumptions about political institutions that does not hold true in many developing-

world democracies[,]”159 to which I add, doesn’t hold true in a whole set of countries that 

have adopted teleological constitutions. In the end, there is a “need to constantly rethink 

and revisit the debate on justiciability with fresh perspective, in the wake of the constantly 

emerging developments, as they might prove to be crucial to the perception of the judicial 

role.”160 

 As we saw previously, this is not wholly unheard of in framework systems. After all, 

the United States, Australia and Canada, to take a few examples, have legal regimes that 

deal with labor relations, environmental protection, economic organization or social 

structure. But, in these systems, those legal regimes are of a statutory nature, instead of a 

constitutional one, as we see in teleological systems. Does this make a difference? Partially. 

On the one hand, it doesn’t; which only strengths the case in favor of judicial intervention 

in these areas. After all, whether it’s because the constitutional framers willed it so or a 

legislature said so, courts will implement these legal regimes. On the other hand, 

promotion from statutory status to constitutional rank is not an idle move. First, it allows, 

and even requires, courts to intervene in these matters in the absence, or even contrary to, 

legislative action. Second, constitutionalization does no merely mean entrenchment as a 
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procedural or structural matter, it also elevates the substantive impact of a particular legal 

norm. One of the direct impacts of this reality is a considerably reduced, or even non-

existent, notion of the political question doctrine.161 

 In the end, teleological constitutions broaden the scope of issues that are subject of 

constitutional adjudication and review by courts. This brings us to two important subjects: 

(1) required judicial intervention; and (2) a re-examination of the judicial activism-judicial 

restraint dichotomy. As we are about to see, intervention does not equal activism.162 

C. An Obligation to Intervene 

 Modern teleological constitutions require active judicial intervention in policy 

matters. Later on I will attempt to distinguish between judicial intervention based on the 

courts creating policy and intervention where the courts apply interventionist 

constitutional policies. Here I focus on the idea of judicial intervention as a constitutional 

requirement.  

This type of intervention is separate form, but linked to, the constitutional policy of 

general state intervention in social and economic affairs. In other words, since the 

constitution authorizes or requires state intervention –mostly by way of the legislature- 

into different policy areas, this, in turn, generates a separate duty for the judiciary to 

intervene as well. This intervention can take many shapes, such as the enforcement of a 
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broad array of rights, which may be horizontal and socio-economic, for example.163 In these 

circumstances, there may be “an expansion of judicial mandate at the expense of 

representative institutions.”164 This is not the result of some judicial power grab, but an 

intentional move on the part of constitution makers as a check on the possible failures of 

ordinary politics. As we saw in Chapter 2, some issues were “removed from the realm of 

ordinary politics” and placed in the charge of constitutional courts.165 Yet, as we saw 

previously, the existence of political accountability measures prevents the inauguration of 

a government of judges.166 

Constitutionally required judicial intervention in policy matters constitutes a 

revolution in terms of the judicial role. As Christiansen explains, “it must be admitted that 

the potential impact of courts in the area of social welfare sounds unlike the role 

traditionally ascribe to the judiciary.”167 In that sense, as Ferres Comella suggests, “[t]hat 

constitutional courts should simply be ‘negative legislatures’ is written nowhere.”168 

Teleological constitutions ‘write’ a new role for courts; a more interventionist role. Later 

on I will address the specific issue of the type of intervention that is required as articulated 

in the standards of review used by courts. 
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In teleological systems, courts are both required and authorized to intervene in 

policy matters. And because they are enforcing constitutionally adopted policy preferences, 

they are not subject to attacks based on illegitimacy or countermajoritarian democratic 

deficit. In these circumstances, constitutional courts “are little detained by concerns over 

the authority of judicial review or the countermajoritarian consequences of constitutional 

challenge.”169 As a result, the issue of the desirability of judicial intervention is transferred 

to the realm of constitutional design and creation instead of being articulate as an attack 

on the acts of the judiciary.170 In these circumstances, don’t blame the courts; blame the 

constitution. Because of constitutional command, “[t]he judge is not passive…he is 

active.”171 

But, as we saw, courts are not merely authorized to intervene, they are required to 

do so. Failure to do so erodes the will of constitution makers and risks constitutional under-

enforcement.172 This, in turn, brings us back to the judicial activism-restraint issue. 

D. When Passivity is Unconstrained Activism and Intervention is Constraint 

 One of the gravest charges that can be levied against a court is that engages in 

judicial activism. This, in contrast with the seemingly more desirable approach of judicial 

restraint. So far, so good. The problem is, what do we mean by activism as opposed to 

restraint? My concern is that, too many times, we define those terms only taking into 

account the framework constitutional model. As we saw, the less a constitution says, the 
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less need or legitimacy for active judicial intervention. But, the opposite is also true: the 

more a constitution says, the more the need and legitimacy for active judicial intervention. 

Teleological constitutions flip the activism-restraint distinction. In particular, they show 

that there is no inherent correlation between intervention and activism on the one hand, 

and abstention and restraint on the other.173 

 Whether a court abstains or intervenes in a particular subject matter depends on 

what the constitution requires or authorizes. If a constitution requires judicial 

intervention, a court that does do is not being activist. On the contrary, it is exercising 

constraint because it is respecting the constitutional command and not substituting it with 

its own preferences. As such, when a court that is constitutionally required to intervene 

decides not to it is actually behaving as an activist or unconstrained court because it is 

stepping outside the realm of the constitutional system and overstepping its 

constitutionally prescribed bounds. In that sense, I soundly reject Brewer-Carías suggestion 

that interventionist courts “have been the most diabolical instruments of authoritarianism, 

legitimizing the actions contrary to the Constitution taken by the other branches of 

government.”174 Teleological constitutions challenge what appears to be the mainstream 

view among scholars as to the activism-restraint dichotomy. As I previewed, it looks like 

those mainstream views are premised on mostly framework constitutions.175 If a court, 

without constitutional authorization, imposes its own views, then it is definitely behaving 
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in activist fashion. But, if the constitution authorizes the court to use its independent 

judgment or, more importantly, tells courts what to do in a way that requires judicial 

intervention in policy matters, then the activist label does not stick. In this situation, the 

court is not usurping the legislature’s power, but preventing the legislature from violating 

constitutional commands.176 In the teleological context, we must remember that the rouge-

ness of the court’s action is not that it did too much, but that it did too little by under-

enforcing constitutional provisions.177 As such, the classical dichotomy of activism-restraint, 

as applied in the United States, for example, should be discarded as a universal truth. 

 Active does not equal activism. If activism is measured by how many times a court 

strikes down legislation, then we are talking about a different meaning of activism that is 

wholly divorced from the negative notion that courts have become some sort of autocrats. 

In these cases, there is undoubtedly an active court, but not an activist court. These are two 

separate terms. 

Brian Galligan defines judicial activism “as control or influence by the judiciary over 

political or administrative institutions, processes and outcomes.”178 It’s déjà vu all over 

again. How can we label a court as activist if they are exercising a control or influence that 

was explicitly granted by the constitution? Moreover, when the control or influence it’s 

exercising is not its own, but the will of the constitution makers. If Galligan refers to 

independent judicial control over other political actors, then his definition of activism 
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stands. But, that only applies to courts that attempt to impose their own preferences. When 

a court imposes the constitution makers’ preferences, it merely acts as a conduit and not a 

generator of policy. 

 In the end, I agree with Tom Koopmans when he states that the activism-restraint 

tension is “an American invention” which only applies to that and other similarly situated 

contexts, but is not a universal reality.179 Be it because a particular constitutional system 

authorizes judicial policy-making or requires judicial intervention in policy matter to carry 

out the substantive preferences of the constitution makers, those interventionists courts 

are not activist in the pejorative sense of the word. 

 Chad Oldfather makes similar remarks when he addresses the issue of “judicial 

inactivism.”180 To him, courts that exceed their role generate the same negative effects as 

courts that go below their assigned constitutional courts. I wholly agree, as this 

measurement takes into account both what happens in framework systems where courts 

exceed their power and intervene on issues that are not constitutionally authorized, and in 

teleological systems where courts fail to intervene even though there are constitutionally 

required to do so. What is proper for a court to do depends on the particular content of the 

constitutional system. There is no universal answer. 

It all depends on what we mean by activism. One possibility is to measure it by the 

intensity of a court’s involvement into policy issues. If that is so, then the issue of whether 

that involvement is constitutionally authorized or not is irrelevant, and activism becomes 
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a pure descriptive word about the active nature of a court. Another possibility is that 

activism refers to whether a court diverges from the constitution when resolving a 

particular controversy, in which case the issue of constitutional authorization or 

requirement becomes central. If that is so, then if that divergence is the result of action or 

omission is irrelevant. 

 This new approach to the activist-restraint dichotomy generates new challenges to 

the issue of self-imposed judicial limitations.181 While some self-imposed limitations may be 

healthy in some instances, when it results in constitutional under-enforcement, they can 

actually be counterproductive and somewhat illegitimate. Sometimes self-imposed 

modesty frustrates constitutional goals.182 

E. Blurring the Law and Politics Distinction 

 Another line that is blurred by teleological constitutions is the separation between 

what is in the legal realm and what is political.183 The general wisdom seems to be that legal 

questions are addressed by courts –in exclusion of political matters-, and that political and 

policy issues are exclusively handled by legislatures and executive officials. Teleological 

constitutions take political, ideological and policy issues and turn them into judicially 

enforceable legal provisions and concepts. As Tim Koopmans explains, in these 

circumstances the “lines between the political and the legal arguments, once considered as 

necessary clear and distinct, are getting blurred as a result.”184 When that happens, the 
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distinction becomes meaningless. In Chapter 2 we discussed the relation between law and 

politics in the context of constitutional content; now I return to that issue in the context of 

the judicial role. 

 While it is legitimate for some constitutional systems to create a sharp separation 

between law and politics,185 leaving most policy issues to ordinary legislative politics, it is 

also legitimate for teleological systems to eliminate that distinction by giving legal form to 

political views. After all, as we have seen in this chapter, law is the result of politics. As 

such, those arguing for a strict separation between law and politics have to recognize the 

limited applicability of that proposal.186 In teleological systems, politics become legal 

norms, and these constitutions “often place the courts in the midst of politically charged 

controversies.”187 This multiplicity reminds us that “the relationship between courts and 

political institutions are, at present, in a state of flux.”188 

 Michel Rosenfeld, in the context of this distinction, defines legal as the “application 

of a preexisting rule or standard.”189 In the same vein, he defines political as “choosing one 

from among many plausible principles or policies for the purposes of settling a 

constitutional issue.”190 In that case, when a political view is articulated as law, a court that 

enforces it is performing a legal function. This is so because, even though constitutional 

provisions are political in nature, the end-result is a legal instrument.191 And, as Herman 

                                                             
185 See Cepeda-Esponiza, supra note 64, at 1099. 
186 See Koopmans 53, Op. Cit. note 41. 
187 Ginsburg & Elkins, supranote 33, at 1432. 
188 Koopmans 252, Op. Cit. note 41. See also Macfarlane 1, Op. Cit. note 62. 
189 Rosenfeld, supra note 42, at 7. 
190 Id. 
191 Id, at 16. 



299 
 

Schwartz explains, “[a]lthough it is indeed a legal document, a constitution is much more 

than that. It is the foundation charter of the political society, which draws on the 

experience of the past and the hopes for the future to create a set of mechanisms and values 

that are beyond the power of ordinary legislative majorities to change.”192 This is 

particularly true in the context of teleological constitutions. 

 Also related to the law-politics distinction is the role of ideology in constitutional 

creation and adjudication. The constitutionalization of ideological concepts challenge the 

traditional view of the legal-as-opposed-to-political approach. For example, Theodore 

Becker makes reference to “[a]nother situation that would have to be classified as lacking 

in expressed rules is to be found in the initial period following the Russian Revolution, 

when the early Soviet judges were empowered to interpret ‘the interests of the 

proletariat’.”193 Yet, I can find no normative argument that would prevent a court to 

interpret, as a legal concept, the “interests of the proletariat” as opposed to the “teachings” 

of Ataturk, “human dignity” or “reasonableness”. These are all legally-enforceable 

standards. While the interests of the proletariat supposes stronger and deeper ideological 

implications, in the end all legal norms have some sort of ideological implications. 

 As we saw in Chapter 2, one of the risks of ideologically-charged constitutions is the 

potential for polarization. Framework constitutions tend to be more ideologically 

neutral.194 Teleological constitutions, particularly those that are overtly ideological, take 
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positions on controversial issues. More importantly, they adopt particular social, economic 

and political views that may not be shared by the entire community. As a result, they are 

open to ideological attack.  

However, it is important that these differences are not disguised as legal arguments. 

In that sense, I have to strongly disagree with Brewer-Carías characterization of the 

Venezuelan courts. We already saw his reference to the diabolical nature of interventionist 

courts; which seems to be more ideological than legally normative. He also states that the 

courts there have served as “reinforcement for an authoritarian government” without 

telling us why we should characterize that system as authoritarian in the first place.195 It’s 

given as an obvious premise, although it is more a political stance. Salma Yusuf’s analysis 

of the enforcement of positive, vertical socio-economic rights in South Africa confirms the 

suspicion of ideological objections dressed as legal argument. She states that “[t]he 

skepticism surrounding judicial enforcement of [economic, social, and cultural rights] 

seemingly has more to do with ideological concerns.”196 

 

V. Adjudication: How Courts Make Decisions 
 

A. Decision-making Process 
 

 Courts are not the only bodies that adjudicate controversies or make decisions that 

affect the interests of disputing parties. But not every person or institution that make such 
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decisions is labelled a court. What, then, makes a court a court in terms of how it makes its 

decisions?197 As Harding explains, “[c]onstitutional adjudication generates its own set of 

norms and methods.”198 This, in turn, is related to the issue of legal reasoning. In the 

context of constitutional courts, they apply “a type of reasoning that uses arguments based 

on constitutional law, in order to solve a case.”199 

 There sees to be a multiplicity inherent in judicial decision-making, in that they 

have “to engage in a complex analysis that involves both normative and policy 

considerations.”200 According to Chad Oldfather, “[a] major difficulty with attempting to 

draw conclusions about the necessary components of an adjudicative duty is that, even 

when the inquiry is limited to the American system, there is no pre-existing, fixed concept 

of adjudication, or of its functions, against which to assess alternative forms.”201 This 

challenge can be even harder in teleological systems. 

But, the main element seems to be the exercise of legal reasoning, which allows the 

court to publicly articulate the reasons for its decision, in order to persuade the broader 

political community that the decision was correct.202 This is related to the previously 

discussed issue of the political accountability of courts. We should remember that “[e]very 
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act of constitutional review is an act of constitutional decision-making.”203 And, in order to 

preserve legitimacy, courts “portray their decision-making as if it were a pure exercise of 

logic.”204 The key in teleological systems is to account for the substantive differences with 

the more classic framework model. As Victor Ferreres Comella suggests, “[i]n too many 

cases, the court resorts to traditional methods of legal reasoning which are no longer in 

keeping with the constitutional function the court must carry out.”205 

B. Judicial Policy-Making 

 This is a crucial subject, particularly as it relates to teleological constitutions and the 

difference between the implementation of constitutionally prescribed policy and the 

independent development of policy by courts. Previously I discussed this important 

distinction. Yet, whether it relates to framework constitutions or teleological systems, 

attention must be given to the issue of judicial policy-making. While I’ve argued that courts 

in teleological systems are charged with implementing the policy of the constitution-

makers, and not the unilateral preferences of judges, judicial policy-making is an 

inescapable aspect of any constitutional system. 

 In framework constitutional systems, policy-making is the primary, if not exclusive, 

purview of legislatures and executive officials.206 In teleological systems, that task is 

distributed between the constitutional lawmaker an ordinary legislatures. What about 

courts? My analysis of the policy-making powers of courts, and the objections that 
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accompany that proposal, are equally applicable to framework and teleological types. As a 

normative matter, the dominant view is that: 

The main tool of constitutional courts is the power to interpret the 
Constitution to ensure its application, enforceability, and supremacy by 
adapting the Constitution when changes and time requires such task but 
without assuming the role of a constitutional power or of the legislator –they 
cannot on a discretionary political basis create legal norms or provision s that 
cannot be deducted from the Constitution itself.207 

 As such, “[w]hen the court substitutes its own judgment for that of the government 

or legislature [to which I add constitutional legislator], it cannot be doing anything other 

than policy making.”208 

 It should be noted that a court’s power to propose legislation or temporarily fill in 

gaps –for example in the face of legislative inaction when there is a state obligation- is a 

different form of policy-making than when a court creates policy that contradicts the 

preferences of the constitution maker or the ordinary legislator.209 The same can be said 

about the necessary development of doctrine that gives adequate effect to legal norms. 210 

This includes the development of “[n]ew concepts…as new problems arise.”211 While 

doctrine is a form of policy-making, it is also different from adopting independent 

substantive policy preferences.212 This allows some room for judicial legislation, but in a 

limited fashion.213 
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 In that sense, it seems almost inevitable that courts will engage in some sort of 

policy-making, even if it’s limited to the development of doctrine, gap-filling or traditional 

adjudication. As Oldfather explains, “[c]ourts make law in the course of resolving 

disputes.”214 This is what Stone Sweet calls creating policy through adjudication.215 

 As I stated, this type of policy-making is different than when courts simply 

substitute legislative judgment –whether constitutional or ordinary- with their own 

personal policy preferences. There is universal rejection of this approach to judicial 

decision-making or even policy-making.216 And there seems to be a need for judge’s to 

adopt that position and self-restrain.217 

 Finally, although in Chapter 9 I will discuss more thoroughly the issue of change as 

it relates to the legal meaning of constitutional provisions and choice of interpretive 

methodology, I wish to offer a few thoughts here as it relates to judicial policy-making. 

Courts, because of institutional and historical factors, can be both an instrument of social 

change and of affirming the status quo.218 The state of popular mobilization, the current 

social balance of power and the continued commitment to the constitutional project will 

directly influence which of these alternatives courts will take.219 But, there seems to be some 
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consensus in favor of allowing judges, at least, to prevent constitutional provisions from 

becoming arcane, anachronistic and outdated.220 

 

VI. Governing with Judges in Teleological Constitutional Systems 
 

 Here I wish to focus on the interaction between courts and other institutional actors 

in a democratic setting. In particular, the relation between the judiciary and the legislature. 

In order to carry out this analysis, I will address the following issues: (1) the concept of the 

separation of powers; (2) institutional dialogue; (3) deference; and (4) standards of review. 

A. Separation of Powers: Courts as Instruments for the Execution of the Policy 

Preferences of Constitutional Legislators 

 In Chapter 2, we discussed the distinction between ordinary and constitutional 

politics; an issue that we will revisit in Chapter 9. Furthermore, we saw in Chapter 1 how 

the concept of the separation of powers can be a contested feature of constitutionalism, 

once we move beyond the notion that there has to be some sort of division of powers. This 

is so because of the substantial impact teleological constitutions have on the operation of 

the separation of powers, particularly its approach to courts as the executors of the political 

choices made by constitution makers to the detriment of the ordinary legislative process 

as it pertains to transcendental policy matters. In that sense, because courts are charged 

with applying higher law related to policy that trumps the wishes of ordinary legislators, 
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there seems to be a redistribution of power that favors the judiciary at the expense of the 

legislative branch. 

 But this description is incomplete and potentially misleading. On the one hand, 

since it is not the courts that are imposing their views over the legislature, it is not entirely 

true that courts are gaining power over the legislature. By acting as conduits of the 

constitution makers, it is the latter who are imposing their will over legislators. On the 

other hand, the practical effect of this setting is that courts, as conduits for the no-longer-

present constitutional makers, gain an institutional or operational upper hand over the 

legislator. As such, when constitutional makers (1) entrench policy preferences that 

constitute higher law and limit the options open to legislatures, and (2) charge courts with 

enforcing these preferences, they are, in effect, rebalancing the classic notion of the 

separation of powers. As with many other features that we have analyzed in the previous 

chapters, including this one, many of the conceptual definitions adopted by scholars are 

done over contingent circumstances, namely, framework constitutional systems. 

 As we saw in Chapter 2, since framework constitutional systems leave policy out of 

the constitutional text and structure, delegating the adoption of policy to the ordinary 

political process, the operation of the separation of powers, in those circumstances, results 

in a narrow role for courts in the development and application of policy, while leaving a 

very wide space for legislative action. But, in teleological constitutional systems, that view 

of the separation of powers is incorrect.221  
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As such, we must conclude that there is no single conceptualization of the 

separation of powers; instead, there is a flexible landscape that changes depending on the 

specific structure designed by constitution makers. We should not cling to an undisputed 

articulation of the separation of powers.222 Depending on what a particular constitution 

says, there will be a different articulation of the separation of powers doctrine and the scope 

of judicial review.223 As David Landau explains, “[t]here is no standard answer to question 

of judicial role, but instead a series of different approaches. Similarly, theories and practices 

of the separation of powers have varied tremendously across time and across countries.”224 

Thus, while it’s true that the separation of powers “both enable and restrict the exercise of 

judicial review,”225 how and to what extent it does so will vary greatly across constitutional 

systems. 

With that in mind, reference to an abstract notion of the separation of powers as an 

objection to court-led enforcement of the policy choices of constitutional makers –taking 

as a given that the population still clings to the original constitutional project- is totally 

misplaced. Also, it can create confusion, particularly in courts that are accustomed to only 

carrying out their traditional and classic functions, which generates a potential for 

substantial under-enforcement of constitutional provisions and preferences.226 In those 
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circumstances, courts that abstain from intervening in policy issues cannot find 

justification in the doctrine of separation of powers.227  

Framework constitutional systems seem to require that courts limits themselves to 

their traditional and historical functions of dispute resolution, administration of criminal 

justice, interpretation of legal norms adopted –mostly- by the legislature, and to acting as 

a negative constitutional legislator. This generates a particular articulation of the 

separation of powers that, in turn, limits the intervention of courts in policy matters.228 

But, as we have seen, that is a very context-specific view of the separation of powers 

that does not constitute a universal truth. Teleological constitutional systems recalibrate 

the separation of powers in a way that, while not necessarily conferring policy-making 

power on courts, does allow or require them to intervene in policy issues. As such, reference 

to the framework version of the separation of powers is inappropriate in teleological 

systems.229 

Here is where it gets tricky. Writing about the separation of powers doctrine in the 

United States, Ginsburg and Elkins characterize that view as an “ardent fidelity to the 

separation-of-powers formalism that sees courts as passive interpreters rather than 

lawmakers.”230 But this may constitute a false dichotomy in the face of a possible 

trichotomy.231 One the one hand, passive interpreters; on the other hand active lawmakers. 
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Teleological constitutions and original explication, for example, generate passive 

lawmakers and active interpreters. In that sense, courts have no independent lawmaking 

power, making them passive in this regard. But, courts, armed with clear text, authoritative 

history and substantive content, which are key elements of the original explication 

interpretive model, become active enforcers of the constitution. 

B. Institutional Dialogue 

 In the end, the idea of a separation of powers is an approach to how the different 

branches of government interact among themselves. Teleological constitutions, by 

requiring judicial intervention into policy matters previously reserved exclusively to the 

legislature, generate a more complex relation among the branches. While this could result 

in constant clashes between them, the notion of inter-branch dialogue has gained strength. 

 As we saw, as a minimum, increased judicial review of the substantive choices made 

by legislators has influenced how legislatures act in the first place. In other words, during 

the lawmaking process, legislators take into account what constitutional courts would do 

if asked to review their legislation.232 But institutional dialogue has developed into a 

sophisticated dynamic whose precise details and effects are outside the scope of this 

project. Canada has led the way.233 But because Canada’s constitution can be characterized 

as part of the liberal democratic framework family, the interaction between the dialogue 
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model and teleological constitutions is still developing. As we will see in Chapter 8, South 

Africa represents the next step in this story.234 

 In essence, the dialogue model allows for a multi-level process of constitutional 

analysis that does not necessarily end when a constitutional court adjudicates a particular 

controversy. After passing judgment of the constitutionality of the challenged action –

especially if it’s against the government-, constitutional courts engage the legislature in a 

cooperative process to solve the constitutional problem. As Emmet Macfarlane explains in 

the Canadian context, “[t]he dialogue metaphor views legislatures as generally able to 

respond to court decisions either by amending impugned legislation or by temporarily 

suspending judicial decisions by using the Charter’s notwithstanding clause.”235 

 As a result of the dialogue model, “[c]ourts are in a dynamic relationship with other 

bodies involved in normative practice. They are actively constructing and being influenced 

by those practices.”236 In other words, the dialogue model is a two-way street where 

constitutional actors influence each other without eliminating constitutional supremacy or 

the essential tenets of judicial review. In that sense, “[a]s these interactions have grown 

over time, law-making and the construction of the constitutional law have tended to bind 

together, each power becoming at least constitutive of the other.”237 

C. Standards of Review: Deference and Scrutinies 
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 The structure of teleological constitutions and general notions of the separation of 

powers do not specify exactly how constitutional courts should analyze legislation (or 

private action for that matter) in terms of standard of review. Interpretive methodologies, 

as we saw in Chapter 3, tell us how to ascertain the legal meaning and effects of 

constitutional provisions, but they do not adequately guide courts as to the process of 

constitutional analysis itself in the context of adjudication. Still, we should keep in mind 

that the issue of deference and standard of review is very much conditioned on the 

particular constitutional structure. It all depends on the strength of the words and, in the 

particular case of teleological systems, the original explication of the framers. 

 The level of deference courts give legislatures will vary greatly. Those systems that 

adopt some sort of dialogue model allow for greater deference in the correction of 

constitutional violations.238 This correspond to professor Mark Tushnet’s model of weak-

form review.239 Framework constitutional systems, because there is little or no substantive 

policy context in the constitutional text, allow for the greatest level of deference to 

legislative judgment.240 Teleological constitutional systems present a more complex 

situation. As negative legislators, courts are at their strongest and when the constitutional 

policy preference is clear –whether due to text, original explication or a combination of 

both-, there is substantially less room for deference. But, as we saw in Chapter 2, when it 

comes to the enforcement of the state’s positive obligations –whether in terms of positive 
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rights or policy rules-, courts are at their weakest, limiting themselves to temporary gap-

filling in cases of legislative inaction and as semi-negative legislators declaring that such 

inaction is unacceptable and must be remedied.241 This is also similar to the weak-review 

model.242 Reasonableness has been the most used standard of review in positive rights 

cases.243 

 In terms of the specific standards of review, I will not dive into a detailed analysis of 

the alternatives. I only focus on their existence. In other words, that there are many 

alternatives available to courts. Proportionality analysis is the most common standard of 

constitutional review.244 As Stone Sweet explains, the type of balancing done in 

proportionality analysis “leads judges to put themselves in the place of the legislature and 

to conduct legislative-style deliberations, which partly explains why we find constitutional 

courts so often commanding parliament to legislate in particular ways.”245 Also, depending 

on textual and explication particularities, stricter standards or review are also available and 

may even be required. 

 

VII. The Structure of Courts: Final Comments on Organization, Justiciability, 
Procedure and Remedies 
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 Reasons of space and relevance prevent me from offering a comprehensive 

discussion on how the structural aspects of judicial practice in constitutional cases interact 

with teleological constitutional systems. But, for purposes of presenting at least a full 

picture at the issues related to the judicial role and function, I offer the following remarks 

and observations. Other scholars have dived into this issue with great rigor and depth. I 

defer to them. 

 Among the issues related to the structure of courts is the matter of the competing 

models of constitutional courts, which typically divided between the centralized and de-

centralized systems, where the former rests on the existence of a single court responsible 

for constitutional review, while the latter allows ordinary courts to, at least with regards to 

the particular controversy before them, carry out constitutional review.246 There are also 

questions relating to jurisdiction and standing.247 Another variable is the option of allowing 

abstract or concrete review.248 

Again, there are no universal answers and it is a question mostly left up to 

constitutional designers. In some instances, “constitutional courts ought to be 

conceptualized as specialized legislative organs, and constitutional review ought to be 

understood as one stage in the elaboration of statutes.”249 This is particularly true in the 

teleological context.  
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 Another important issue refers to standing and access to courts. I argue that 

teleological constitutions require courts to considerable liberalize those doctrines in 

comparison with their framework counterparts,250 precisely because the constitution-

makers counted on comprehensive judicial enforcement and, more to the point, the sheer 

breadth of coverage by teleological constitutions allows for many parties to point to a 

particular constitutional provision that grants them standing. The Indian Public Interest 

Litigation model is an offspring of this phenomenon.251 In the end, it will all depend on the 

specifics of what the constitutional makers did (text) and said (original explication).252 

 Finally, I turn to the issue of actions, remedies and additional tools available to 

courts. Among these are the tutela actions that have proliferated in Latin America, through 

which, for example, the Colombian Constitutional Court “has had a lot of opportunities to 

intervene in the enforcement of social rights.”253 This Court in particular is known for 

crafting particularly strong remedies in constitutional cases.254 Reminiscent of the 

negative-positive rights/obligations dichotomy we discussed in Chapter 2 and in this one, 

courts have also taken to suggesting or proposing measures to the legislature for their 

consideration.255 Injunctive relief also allows courts to address the specific constitutional 

problem before them while the legislature comes up with a more comprehensive regime.256 

Advisory opinions are also available.257 Yet, the issue of adequate remedies in cases of 
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violation of policy-laden constitutional provisions found in teleological constitutions is still 

outstanding.258 As Salma Yusuf explains, “[t]here is no history or legacy of awarding 

remedies for violations of [economic, social, and cultural rights].”259 I’m confident that, 

once we adequately understand the nature and effect of teleological constitutions, we will 

start to shed off the traditional views associated with the older framework types, and come 

up with new models of judicial enforcement that will allow these constitutions to live up 

to their full potential. 

 

VIII. Final Thoughts 
 

 In the previous chapters, we saw how the emergence of teleological constitutions, 

with their emphasis on clear text, authoritative adoption history and incursions into policy 

areas require us to re-define fundamental concepts such as constitutionalism, 

constitutional types and interpretative methodologies. As we saw in this chapter, that 

phenomenon also impacts the way we define courts and their roles in democratic 

governance. If we have learned anything in this first Part is that (1) there are hardly any 

singular answers to the important issues related to constitutional theory, (2) that, on the 

contrary, there are multiple articulations and answers to these questions that transcend 

any one particular model, and (3) that teleological constitutions have made a significant 

impact in the development of constitutional theory and modern constitutionalism. As a 

result, the traditional approaches don’t match up to these developments. 
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 But before I offer a glimpse at a possible comprehensive model of adjudication for 

teleological constitutional systems –which will be done in Chapter 10-, I wish to analyze 

the judicial practice of courts in three specific contexts: Puerto Rico, Bolivia and South 

Africa. As we are about to see, we are in a period of transition where there is substantial 

overlap between the traditional views associated with framework constitutional models 

and the emergence of a comprehensive alternative approach that better fits the teleological 

types. The judicial practice in these countries point to the following: they have partially 

transcended the traditional models, but still lack a comprehensive alternative articulation. 

But, from a combination of the conceptual analysis carried out in Part I and the empirical 

findings that we can draw from the case studies in Part II, I hope to aid in that endeavor. 

Let’s take a look. 



PART II 

SOME COMPARATIVE ORIGINALISM AND THE ENFORCEMENT OF TELEOLOGICAL CONSTITUTIONS 

 

Introduction 

In this Part, I will analyze the real-world interactions between the different 
constitutional types examined in Chapter 2 and the methodological models identified in 
Chapter 3 using individual case studies. In particular, I will focus on a sample of countries 
with teleological constitutions of a post-liberal persuasion to see how the features 
examined in all the previous chapters come together, in order to propose a coherent, 
integral model of constitutional adjudication. This last task will be the focus of Chapter 10. 

 Part II of this dissertation will demonstrate that the use of originalist 
methodologies,1 in their different manifestations, in different countries around the world 
is not an anomaly. While not yet a trend, there are more than just isolated uses of intent-
based interpretive methods. There’s something else going on. Also, comparative 
constitutionalism has yet to adequately fill an important gap. Most of the focus has been 
on constitutional content –as in the text itself-, and constitutional doctrine. But an analysis 
of constitutional methodology has been scarce. Some scholars have started to fill the void, 
many of which are cited here. In the next chapters, I hope to contribute to that gap-filling 
effort. 

So far, we have been able to appreciate the inner pluralistic nature of constitutional 
theory, from the dynamic development of constitutionalism, the multiplicity of 
constitutional types, the varied toolbox of interpretative devices, and the different 
approaches to the judicial role. In turn, this Part will consist of an empirical survey of the 
interaction between all of these features, particularly as to methods of interpretation and 
adjudication. As such, it is divided into four (4) chapters. 

Chapter 5 is a general survey of the available scholarship as to the methods of 
interpretation currently used by different constitutional systems around the world. That 
survey will be mostly descriptive, although I will include some critical analysis. Its goal is 
two-fold: (1) to demonstrate that intent-based methodologies, of which originalism is a 
manifestation, is more pervasive than previously thought; and (2) to get a sense on how 
this type of methodological approach can contrast with post-liberal teleological systems. 

As we saw in Chapter 2, we have focused on systems whose constitutions feature 
three important elements: (1) clear text; (2) authoritative history; and (3) substantive 
content. I’ve argued that teleological constitutions are the most likely to combine these 
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systems. Originalism may mean different things in different contexts. 



elements. In particular, I’ve focused on the post-liberal articulation of this constitutional 
type. In Chapter 3, I hinted that constitutions that share these features may require some 
form of originalist or intent-based model of interpretation and adjudication. Now it’s time 
to go to the facts on the ground. 

Chapter 5 will attempt to identify if there is some sort of correlation between these 
elements in terms of current practice. But, because of the nascent status of comparative 
originalism, Chapter 5 will focus both on the experiences of teleological systems, as well as 
of other countries that have adopted constitutions of the framework type which are not 
accompanied by clear text or authoritative history. This distinction may help understand 
the different justifications and effects of using originalist or intent-based teleological 
methods of interpretation and their impact on judicial intervention through the process of 
adjudication, depending on the constitutional type. 

Many of the existing studies have mostly focused on framework constitutions. This, 
I believe, is partially explained by what we saw in Chapter 1 as to the generalized view that 
only liberal constitutions are the only true form of constitutionalism. As such, most of the 
attention has gone to countries with framework constitutions, which are mostly associated 
with the liberal democratic tradition and where a more intent-based methodology may be 
less compelling.  

As we are about to see, one of the consequences of that narrow approach has been 
to limit the potential of intent-based forms of interpretation and their applicability to 
teleological constitutions. This is so, because these constitutions, accompanied by clear 
text, authoritative history and substantive content, have both a stronger case in favor of 
some sort of intent-based methodology, as well as a considerably more expansive 
application potential. This Part, starting with Chapter 5, hopes to address that gap. 

Because of this, the other chapters of this Part will focus on countries whose 
constitutions share the elements I’ve emphasized so far. All three of them fall within the 
teleological family and share many of the elements we have identified as post-liberal. 
Chapter 6 will analyze the experience in Puerto Rico. Its status as a U.S. territory can be 
useful to link foreign systems with the under-developed study of teleological state 
constitutionalism in the U.S. Puerto Rico will supply much of the methodological elements 
for the model I will propose in Chapter 10. Chapter 7 will study the recent developments in 
Bolivia, where a strong social majority of indigenous peoples have re-founded the Bolivian 
state in a clearly post-liberal direction. Bolivia will supply much of the substantive 
components for my proposed model. Finally, Chapter 8 will focus on the experience in 
South Africa, whose constitution best exemplifies substantive content, as well as clear and 
expansive text, with an accompanying transcendental history of constitutional creation. As 
such, South Africa will supply much of the enforcement issues necessary for Chapter 10’s 
model. 



From these case studies, I hope to be able to propose some sort of integral model of 
interpretation and adjudication for these types of constitutions. For now, let’s turn to a 
general survey of what scholars have found out about the methodological experiences of 
constitutional systems around the world. As we are about to see, intent-based methods 
have been around for a while. In fact, due, in part, to the proliferation of substantive 
constitutions that are the result of highly participatory processes, the use of these methods 
has actually been on the rise. 
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CHAPTER 5 
 
A SURVEY OF COMPARATIVE METHODOLOGIES: THE CONSTANT PRESENCE AND SILENT RISE OF 
INTENT AND HISTORY IN CONSTITUTIONAL ADJUDICATION 

 

I. Introduction 

 For many years, comparative constitutionalism has focused on issues related to 

constitutional design and the resolution of specific questions related to doctrine. 

Methodological comparisons have been scant. The scholarly debate as to method that 

started in the United States several decades ago has slowly, but surely, resulted in a greater 

interest in comparative originalism. This is critical, because methodology serves as the 

bridge between design and doctrinal content. 

The current general wisdom is that originalism is mostly a U.S. phenomenon. But 

appearances can be deceiving. Another commonly held belief is that originalism is 

inherently conservative or reactionary. As we saw in Chapter 3, that is not necessarily 

correct in the context of post-liberal teleological constitutions that were the result of 

transcendental social processes. This chapter teaches us two things. First, that originalist 

methodologies, with particular focus on history and intent, have been more ubiquitous 

around the world than normally thought. Second, that depending on the content and 

history of each particular constitution, an originalist approach can actually generate 

progressive results. This is particularly true as it applies to post-liberal teleological 

constitutions that were the result of highly democratic and popular processes of creation. 

Among the recent comparative works, several stand out. Chief among these is a 

collaborative study edited by Jeff Goldsworthy, titled Interpreting Constitutions: A 
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Comparative Study. 1  In the book, several scholars survey their respective national 

experiences as to methods of constitutional interpretation. I will complement this work 

with individual articles that have focused, specifically, on the use of originalist 

methodologies in particular countries. What may seem to be isolated exceptions actually 

start painting a broader picture; signaling the potential benefits of originalist methods as 

applied to post-liberal teleological constitutions. 

Because comparative analyses of constitutional methodologies is scarce, for this 

survey I will rely heavily on individual works for particular countries. Hopefully, more 

scholarship will flourish in the years to come which would allow a more comprehensive 

comparative analysis. For now, it is a useful starting point. 

As previously stated, because of the biases identified in Chapter 1, many of the case 

studies used in comparative analysis are of the framework family, such as Australia (in its 

purest form), Canada and Germany (of the liberal democratic version). There are few 

instances of analysis as to teleological constitutions. In fact, when this constitutional type 

is used for analysis, there seems to be an underscoring of their teleological or post-liberal 

persuasions, such as India. Let’s take a closer look. When analyzing each case, I will try to 

identify those elements that will be helpful for the study of the Puerto Rican, Bolivian and 

South African experiences, as well for the development of the original explication model in 

Chapter 10. 

 

II. Individual Cases: More than Meets the Eye 
                                                             
1 INTERPRETING CONSTITUTIONS: A COMPARATIVE STUDY (Jeff Goldsworthy, ed.) Oxford University Press, 2006. 
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A. Australia 

 

 For this case study, we depend mostly on Jeffrey Goldsworthy’s work.2 As we have 

mentioned, Australia is a prime example of the pure framework constitutional type. As 

Goldsworthy explains, “[t]he Constitution was drafted in Australia by representatives of the 

six colonies at constitutional conventions during the 1890’s and subsequently approved by 

voters in separate referenda in each colony.”3 Because of the colonial status of Australia at 

that time, the document was officially enacted by the British Parliament. As to the text 

itself, it is “not a lengthy document,”4 since it has no Bill of Rights and “does not include 

grand declarations of national values or aspirations.”5 

 The Australian Constitution was hardly the result of a popular-driven, dynamic 

democratic process. At the same time, and in line with the pure framework model, “the 

framers deemed it both unnecessary and unwise to fetter their legislatures,” resting on the 

premise that “democratically elected parliaments seemed to them the best possible 

guardians of liberty.”6 The pure framework type rationale at full force. 

Interestingly enough, the original view of the Australian framers tilted towards a 

limited role for the constitution and its judicial development: “[T]he framers feared that 

judicial interpretations of abstract rights could have unpredictable and undesirable 

                                                             
2 Jeffrey Goldsworthy, Australia: Devotion to Legalism in INTERPRETING CONSTITUTIONS, Op. Cit. note 1. I will also make 
reference to Jamal Greene’s article. Jamal Greene, On the Origins of Originalism, 88 TEX. L. REV. 1 (2009). 
3 Goldsworthy 106, Op. Cit. note 2. 
4 Id 109. 
5 Id. 
6 Id. 
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consequences.” 7  This corresponded to the elite nature of the constitutional creation 

process: “For one thing, they did not want to be prevented from discriminating against 

people of other races in order to protect the racial and cultural hegemony of their 

communities.”8 This is very different from the type of popular process that we saw in 

Chapter 2 as it pertains to some teleological constitutions. As a result of this disconnect, 

and due to the relatively passive role of the constitution in everyday life, “Australians 

remain wary of constitutionally entrenched rights.”9As we can start to tell, the Australian 

Constitution differs greatly from the type of constitution I am focusing on: it lacks clear 

text, authoritative history or substantive content. But originalism has not been completely 

that far off. 

As to its textual characteristics, “[m]any of the difficulties that have arisen in 

interpreting the Constitution were inevitable, in that they were inherent in the use of very 

general language to govern practical affairs over a long period of unpredictable social and 

technological advance.”10 Because of the relatively advanced age of the Constitution, many 

of its provisions have become anachronistic and some of its provisions were premised on 

different circumstances.11  

 This combination of factors has led some to propose a more teleological approach 

to interpretation, in an attempt to give relevance to the words of the text and overcome its 

lack of textual clarity or specificity. But, because of the nature of the adoption history of the 

                                                             
7 Id. 
8 Id 109-110. 
9 Id 110. 
10 Id 114. 
11 Id. 
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Constitution, “[a]ttempts to resolve such problems by recourse to the purposes have 

sometimes been hampered by those purposes themselves being obscure, ambiguous, vague, 

or arguable, outdated and inappropriate in the modern world.”12 That is, it is a perfect storm 

of the empirical problem of original intent and a lack of continued fidelity to the original 

constitutional project that can haunt originalism. There also seems to be lack of an original 

intent as to the role of judicial development of constitutional doctrine.13 

 When we combine textual and historical obscurity with substantive silence and elite 

roots, originalism in Australia is inherently conservative in nature. While this does allow 

for progressive legislation to be adopted without much constitutional limitation, there is 

little room for using constitutional interpretation and enforcement to produce progressive 

results as a matter of constitutional doctrine. According to Goldsworthy, the initial judicial 

interpretation of the Constitution accorded some role to the framers.14 At the same time, 

keeping with the common law tradition, many tools of ordinary statutory interpretation 

were used in constitutional adjudication.15 

 What is the currently used method of constitutional interpretation in Australia? 

According to Jeff Goldsworthy, it combines several elements: (1) semantic fixation (words 

“continue to mean what they meant when they were first enacted”); 16  (2) broad 

construction of ambiguous provisions; (3) plain meaning; (4) holistic and structural 

                                                             
12 (Emphasis added) Id. 
13 Id 115. 
14 Id 116. 
15 Id 117. 
16  Id 121. Goldsworthy also states that “the Court has frequently grubbed around the historical roots of a 
constitutional term in order to unearth its content.” Id 124. 
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interpretation; and (5) use of history.17 Some of these features warrant some additional 

comment. 

 In keeping with some customs from the common law tradition, Australian courts do 

use sources related to adoption history, including draft versions of the constitutional text. 

At the same time, they originally declined to use the debates associated with the creation 

process. But that apparent rejection of adoption history debates has eroded. As Goldsworthy 

explains, “[t]his rule against directly consulting the Convention Debates continued until 

1988, although it was occasionally breached before then.”18 In other words, it seems that, in 

fact, sources associated with the adoption process, including the debates of the delegates 

themselves, have indeed found their way into constitutional adjudication. Goldsworthy 

adds that, even before the 1988 shift, “paradoxically, the Court was willing to consult an 

authoritative text, The Annotated Constitution of the Australian Commonwealth (1901), 

which analyzed the meaning and purpose of every provision of the Constitutional seriatim, 

by reference to historical antecedents, drafting history, and the Convention Debates.”19 

 This is where it gets interesting. First, it would seem that, even before the 1988 shift, 

intent-based and historical evidence was present in constitutional adjudication in 

Australia. Of course, other forms of interpretation and adjudication were also used. Jamal 

Greene emphasizes other tools used by Australian courts that he associates with textualism 

and legalism.20 But the mere fact that these originalist or subjective sources were used is 

                                                             
17 Id 121-124. 
18 (Emphasis added) Id 124. 
19 (Emphasis added) Id. 
20 Greene, supra note 2, at 40-41. 
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quite telling. Second, and even more interesting, is the fact that the use of those historical 

sources has not been limited to deciphering what the framers did or say, but why. In other 

words, it destroys the false dichotomy of having to choose between teleological 

interpretation and originalism. When originalist research leads to original purpose, it is, as 

we saw in Chapter 3, a subjective teleological methodology that is being employed.21 More 

precisely, it appears that, in the Australian experience, the original purposes will prevail 

“whether or not individual framers intended, expected, or would have approved of, 

particular applications.” 22  In other words, it rejects original expected applications but 

accepts original purposes. As Greene explains, “[t]he Great Divide in Australia is not 

between original meaning and current meaning but between original meaning and original 

intent.”23 In fact, as Greene points out, there could be situation where original purpose can 

even have an effect on original semantic meaning.24 

 It is also interesting to note how Goldsworthy explains the view Australian courts 

have in terms of the importance of popular fidelity to the constitutional project: “Even if, 

as some judges have recently suggested, the authority of the Constitution now rests 

exclusively on its continued acceptance by the Australian people, who possess ultimate 

‘sovereignty’, it is hard to see why this would entail any change in the interpretive 

                                                             
21 For his part, Jamal Greene states that the Australia experience has been one of ascertaining intent through 
objective, instead of subjective methods; that is, intent is “to be found by an examination of the language.” Greene, 
supra note 2, at 40. But, he also acknowledges a shift in judicial practice in Australia, where the courts used the 
debates during the process of constitutional creation for a “purposive analysis.” Id, at 51. 
22 Goldsworthy 127, Op. Cit. note 2. 
23 Greene, supra note 2, at 50. 
24 Id, at 61. 
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method.”25 But, as we also saw in Chapter 3, there seems to be, in fact, some correlation 

between choice of method and the level of connection to the constitutional project itself. 

 But, Goldsworthy makes an important qualification: “[T]he role of historical 

considerations should not be exaggerated.”26 In most cases, it appears, intent-based and 

historical sources play a very limited role.27 Evidently, there are great potential problems 

with using originalist methods to a Constitution that was not the result of popular 

mobilization and which omits substantive provisions. Eroded fidelity requires use of 

additional methodological tools outside of originalism. 

In the end, “[a] majority of the Court is likely to maintain its moderately originalist 

methodology, which attempts to reconcile permanence with adaptability to changed 

circumstances by taking a purposive approach, and construing the Constitution’s words in 

broad, general terms consistent with original understandings.”28 It would make a lot of 

sense for Australian courts to reject using originalism as the exclusive tool in constitutional 

adjudication.29 As Greene states, the Australian approach tends to be “less reactionary and 

less historicist than American originalism.”30 

                                                             
25 Goldsworthy 124, Op. Cit. note 2. 
26 Id 125. 
27 For example, Goldsworthy states that, while there is a “substantial increase in judicial references to the framers’ 
intentions, and to the Convention Debates, […] [n]evertheless, it must be acknowledged that on many, and possible 
most, contentious issues, historical evidence remains of little assistance, because either the framers did not discuss 
the issue, or what they said is itself unclear or divided.” Id 127. I submit this is due to both the age of the constitution 
and the particular process of its creation, which differs from more modern experiences that tend to be considerably 
more deliberate. 
28 Id 152. 
29 This is not always the case. As Goldsworthy observes, “[i]t is unfortunate that the Court refused for so long to 
consult the Convention Debates, because doing so could have prevented some major interpretive errors that had 
unfortunate consequences.” Id 125. 
30 Greene, supra note 2, at 41. 
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But the Australian example has a lot to offer us. First, it serves as evidence that the 

story about U.S. exceptionalism when it comes to intent-based and historical approaches 

to constitutional interpretation is incorrect. Second, it supports the notion that, in fact, 

history and purpose, particularly adoption history, do have a role to play in constitutional 

adjudication, and will help the people decide whether to continue their support for their 

constitutional project or, instead, to engage in constitutional politics in order to come 

about change. And third, it also serves as evidence that originalism is not inherently 

opposed to purposivism. 

For purposes of this dissertation, Australia gives additional lessons. First, the 

importance of changed underlying circumstances that may make particular provisions of a 

constitution anachronistic or the original intent of its drafters no longer authoritative. 

Second, that making a choice as to adopting particular methodological model is not fixed 

and can vary depending on the ongoing connection between the present and the original 

constitutional project. Third, the importance of semantic fixation. Finally, Australia serves 

as the perfect contrast to the post-liberal teleological constitutional type, in that it lacks 

popular or democratic participation, clear text, social fidelity, substantive content and 

available sources of intent. 

B. Canada 

 Canada’s constitution is also of the framework type. For this overview, I rely on the 

works by Peter W. Hogg and Jamal Greene.31 As with the Australian case, the origins of 

                                                             
31 Peter W. Hogg Canada: From Privy Council to Supreme Court in INTERPRETING CONSTITUTIONS, Op. Cit. note 1; Greene, 
supra note 2. 
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Canada’s constitutional system trace back to its association with the United Kingdom. Also 

like Australia, the original 1867 Act contained no Bill of Rights because “the British model 

of parliamentary sovereignty appealed most to the framers.” 32 In other words, Canada 

started out as a pure framework constitutional system.  

That eventually changed with the adoption of the Charter of Rights in 1982, which 

included the classic catalogue of political rights, mostly articulated in vague terms: “Most 

of the litigation is caused by the vagueness of the statements of the rights, which for the 

most part follow traditional legal rights exemplified by the American Bill of Rights.”33 The 

decisions made by the framers have had an impact of the development of Canadian 

constitutional law.34 This includes a broad power of remedy placed on courts.35 In the end, 

Canada’s current constitution can be described as belonging to the liberal democratic 

framework type. 

 As to the original 1867 Act, there are no “verbatim records” on which to rely,36 which 

constitutes an empirical and conceptual hurdle for a subjective intent approach. Yet, “the 

Court now routinely refers to the legislative history of the Constitution Act 1867 as an aid 

to the interpretation of the Act.”37 And, unlike the 1867 Act, “there are abundant records of 

the legislative history of the Constitution Act 1982 (which includes the Charter of Rights).”38 

                                                             
32 Hogg 56, Op. Cit. note 31. 
33 Id 69. 
34 For example, Hogg references that “[t]he framers of the Charter sought to avoid the troublesome ‘state action’ 
jurisprudence of the United States.” Id 70. 
35 Id 71. 
36 Id 77-78. 
37 (Emphasis added) Id 78. 
38 (Emphasis added) Id. 
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The relatively recent character of the 1982 Act may explain that abundancy of empirical 

sources. These sources include draft versions, debates in the Canadian and UK parliaments, 

minutes of the different committees, and so on.39 As a result, [t]his material is routinely 

referred to by the Supreme Court of Canada as an aid to the interpretation of the Act.”40 Yet, 

the Court “does not regard itself bound by even a clear indication of what the framers 

intended.”41 In other words, while courts do look to the historical record for evidence of 

original intent, it is not determinative. In fact, Hogg argues that the Court “gives little 

weight to legislative history.”42 

 As a result, it appears that the primary method of constitutional interpretation in 

Canada is reminiscent of the objective teleological model, as the Court gives “primary 

weight to its own interpretation of constitutional language.”43 But, it is still primarily a 

purposive approach to interpretation, which is somewhat different from the U.S. living 

constitutionalist model. As Jamal Greene explains, in Canada, the living tree analogy is 

firmly linked with the issue of purposes and objectives, articulated broadly.44 

When courts carry out their interpretive function, “legislative history is no more 

than a part of the context,”45 which also reminds us of some of the non-originalist models 

in the U.S. That rejection of intent-based interpretation dates back to the Privy Council, 

                                                             
39 Id. 
40 (Emphasis added) Id. 
41 (Emphasis added) Id 78-79. 
42 Id. As a result, he concludes, originalism “has never gained a foothold in the jurisprudence” of the Canadian 
Supreme Court. Id 79; “Originalism has never enjoyed any significant support in Canada.” Id. The question is: Why? 
43 Id. 
44 Greene, supra note 2, at 28. 
45 Hogg 79, Op. Cit note 31. 
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which is part of a custom that refuses “even to look at any evidence of the intention of the 

framers of the Constitution Act of 1867….other than the actual text.”46 According to Hoggs, 

the debate was never about the binding nature of legislative history, which seemed to be 

out of the question altogether, but about the possibility of actually using legislative history 

at all.47 He explains that “the debate has only recently been resolved by the full admissibility 

of legislative history as an aid to the interpretation of the Constitution of Canada.”48  

In the end, “the indifference to the original understanding lingers on in the modern 

Supreme Court of Canada.”49 But, it would appear that this rejection is both conceptual 

and empirical, as “[i]t is, of course, rare that the legislative history of a constitutional text 

provides a clear answer to the very question before a reviewing court.”50 As a result, history 

is not determinative in terms of the search for the framers intent, but does give context to 

the constitutional text itself. Therefore, “the historical context of a constitutional provision 

obviously places limits on the range of meanings that the provision will bear.”51 It would 

seem that, in the end, history does play a role, just not one related to subjective intent. In 

fact, Hoggs recognizes, “it would be wrong to conclude that the principles of progressive 

interpretation is inconsistent with the intentions of the framers.”52 In other words, while it 

seems that Canada does favor an objective teleological approach over a subjective one, and 

non-originalist living constitutionalism to more classic originalism, the reality is that these 

                                                             
46 Id 83. 
47 Id. 
48 Id. 
49 Id. 
50 Id. Also, “[t]he original purpose of a right (which is what is relevant) is usually unknown.” (Emphasis added) Id 89. 
51 (Emphasis added) Id 86. 
52 Id. 
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models are not inherently in tension with one another. In the Canadian example, it appears 

that the original intent of the framers was, in fact, for courts to use non-originalist 

methods.53 As a result, it is not the courts that unilaterally reject originalist methods, but 

as the result of the framers’ designs. 

 Jamal Greene suggests that, “[a]s in much of Europe, Canadian constitutional 

interpretation is unapologetically, and for the most part uncontroversial, teleological.”54 Of 

course, as we saw in Chapter 3, it is not enough to state that a particular system employs a 

teleological approach, given the existence of and differences between the subjective and 

objective articulations. In the Canadian case, it is an objective teleological approach to 

constitutional interpretation. This brand of purposivism allows the court to ask “the 

interest that a given provision is meant to protect.”55 The practice of the Court has been in 

favor of a maximalist or generous protection of rights.56 

But that should not be seen as in opposition to either originalism or subjective 

intent, precisely because, as we saw, the objective teleological approach here is consistent 

with original intent. More importantly and independent of the specific method applied, it 

is telling that, for all its apparent anti-originalist practice, history and intent do play a role 

                                                             
53 Id. According to Hoggs, the records of the 1982 process indicate that the drafters “assured that the courts would 
not be bound by their views as to the meaning of the text, and would interpret the text in ways that could not be 
predicted with certainty.” Id 87. 
54 Greene, supra note 2, at 5. 
55 (Emphasis added) Id, at 34. 
56 Id. 
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in constitutional adjudication in Canada. What is universally rejected is the binding nature 

of the framers’ original expected applications.57  

But the question remains: why the rejection to an intent-based model of 

interpretation, whether it be the subjective teleological model or any of the articulations of 

U.S. originalism? First, we have the framers’ intent against such practice. Second, the vague 

nature of the constitutional text makes an originalist approach more difficult. Third, the 

lack of available empirical material, particularly as it relates to the 1867 Act, and the lack of 

on-point legislative history as to the 1982 Act. This last issue would seem consistent with 

the first, in that in makes perfect sense for the framers, in their goal to avoid the court’s use 

of subjective intent, to leave little evidence of their actual opinions as to the specifics of the 

constitutional text. Finally, one has to wonder if the nature of the constitutional creation 

process had any bearing on the secondary role given to the framers in constitutional 

adjudication. 

In the end, like with Australia, we are dealing with a constitution with no clear text, 

little authoritative history and almost no substantive content. In other words, very much 

the opposite of the teleological constitutions that we have focused on so far. But, even 

under these circumstances, it would seem incorrect to conclude that history and intent 

have played no role in Canadian constitutional development. And in post-liberal 

teleological constitutions, the case for their use is heightened. 

                                                             
57 “Among jurists, legal scholars, and (by all indications) the Canadian public, the notion that a court’s conclusion as 
to the expectations of the ratifying generation should be sufficient to dispense of a present individual-rights case is 
nearly risible.” Id, at 33. 
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C. Germany 

 Germany has a liberal democratic framework constitution, known as the Basic Law. 

Its current articulation dates back from the Federal Republic. As such, very little of the 

German Democratic Republic’s constitutional tradition remains. For this part, I rely on the 

work by Donald P. Kommers.58 The creation of the German constitutional text was very 

peculiar, since it was the result of the Allied occupation of that country after World War 

II.59 In particular, the constituent assembly of the Federal Republic “received instructions 

to establish a federal form of government, to protect the rights of the states, and to provide 

for a central authority capable of safeguarding individual rights and freedoms.” 60  As 

Kommers explains, “[w]ithin these broad guidelines, Germans were free to craft a 

constitution of their own choosing, subject of course to Allied approval.”61 

 The initial drafting of the Basic Law was entrusted to a 25-member committee that 

worked for only two weeks.62 Eventually, the task fell upon 65 delegates selected among 

the different states and nominated by different political parties. There were 27 delegates 

from the center-right Christian Democratic Union, 27 from the center-left Social 

Democratic Party (S.P.D.), 5 from the conservative Free Democratic Party, 2 from the 

Centre party, 2 from the D.P., and 2 from the Communist Party of Germany.63 The delegates 

                                                             
58 Donald P. Kommers, Germany: Balancing Rights and Duties in INTERPRETING CONSTITUTIONS Op. Cit. note 1. 
59 In reality, this refers to the constitutional text adopted for the Federal Republic of Germany (West Germany). 
There was a separate process for the creation of the German Democratic Republic (East Germany). But, after 
reunification, it was the Basic Law of the Federal Republic that serves as the constitution for the unified Germany. 
60 (Emphasis added) Kommers 162, Op. Cit. note 58. 
61 Id. 
62 Id 163. 
63 Id 164. 
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were “mostly lawyers,” although “teachers, journalists, and trade union leaders had a large 

presence within the SPD.”64 This body met for 10 months and attempted to reach consensus 

on many of the matters before its consideration, in order to achieve acceptance by the 

general public.65 Ratification was done at the state level and no national referendum was 

held. This was so, because the “framers were deeply suspicious of any form of direct 

democracy, a mistrust reflected in the Basic Law itself.”66 It would seem that direct popular 

participation in the constitution-making process, as described in Chapter 2, was mostly 

absent. As such, its legitimacy lies, not in the process of its creation, but in in “its objective 

content and compatibility with the spirit of the German people.”67 The stage is set for an 

objective teleological approach to constitutional interpretation. It is the text, not the 

framers or the process of creation, which commands assent. 

 Although Kommers makes reference to the “impressive list of guaranteed rights,”68 

the Basic Law is lacking in substantive provisions, as discussed in Chapter 2. Although there 

is an important dignity clause that is absent in other framework constitutions, “[t]he 

remaining articles embrace most of the liberties associated with western 

constitutionalism.” 69  Yet, “the Basic Law’s guaranteed rights contain ingredients from 

Germany’s socialist, liberal, and Christian intellectual traditions…To achieve 

consensus…[it] drew willingly from the humanistic content of each tradition to create a 

                                                             
64 Id 164. 
65 Id. 
66 Id. 
67 (Emphasis added) Id. 
68 Id 169. 
69 Id. 
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document that combines the important values of each in a seemingly workable, if not 

always easy, alliance.” 70  In other words, it is a consensus constitution which is, 

simultaneously, eclectic as to its ideology but, at the same time, able to find a specific 

identity: humanism. But the consensus was also bought at the price of vagueness and 

internal tension in the constitutional text, and the task of working out that tension was given 

to the Constitutional Court.71 Part of the tension is the result of the competing liberal and 

social aspects of the constitution. 

 According to Kommers, constitutional adjudication in Germany has several sources 

of interpretation: (1) unwritten principles; (2) text; (3) custom; and (4) historical materials.72 

As to the latter, historical sources are occasionally used “to illuminate the general purpose 

behind a constitutionally ordained concept, value, or institution.” 73 More importantly, 

Kommers states that “[t]his inquiry is not always clearly differentiated from inquiry into 

original intent.”74 In terms of sources, adoption history is preferred over other types of 

historical documents.75 In particular, the “most fertile source for examining the background 

and purposes of the Basic Law, however, is the daily stenographic record of the debates and 

decisions of the Parliamentary Council.” 76  Let’s turn to the specifics of constitutional 

adjudication in Germany. 

                                                             
70 Id 171. 
71 Id. 
72 Id 190-191. 
73 (Emphasis added) Id 191. 
74 (Emphasis added) Id. 
75 Id. 
76 (Emphasis added) Id 192. 
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 As to text, the consensus is that “words mean what they say;” that is, plain meaning 

is used, although this is “not the same as literal meaning.”77 Textualism is not literalism. As 

such, “[w]ords draw meaning from their location in the text as well as from the passage of 

time.”78 In the end, text yields to purpose, in accordance with the objective teleological 

method. Kommers explains that words are “regularly interpreted in the light of their 

putative purpose.”79 But, some of the characteristics of the subjective teleological method 

are also used, in that some provisions “are often interpreted in the light of the legislative 

history behind their adoption.”80 

 As to adoption history, Kommers nonetheless downplays its role, stating that the 

intention of the framers “are clearly secondary.”81 Yet, adoption history is used “to support 

a decision arrived at by some other method of interpretation.”82 In other words, it serves a 

confirming role. Adoption history also serves as a fallback source and “is most often cited 

when neither text nor context provides a clear answer to an interpretative problem.”83 But, 

in the end, Kommers concludes that “[m]ore often than not, however, the Court ignores 

drafting history altogether.”84 

 The picture as to Germany seems unclear, going back and forth about using and 

discarding adoption history sources that either reveal original purpose, framers’ intent or 

                                                             
77 Id 197. 
78 (Emphasis added) Id. This seems to run contrary to the fixation thesis. 
79 Id. 
80 (Emphasis added). 
81 Id. 
82 Id. 
83 Id 198. 
84 Id. 
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even context. Although it feels safe to say that German courts mostly stick to the objective 

teleological approach, history and intent are not totally ignored. The German model seeks 

“interpretive guidance from the history and spirit of the constitution as a whole.”85 While 

Germany seems to be a strong example of the objective teleological approach, one cannot 

help but notice the interesting role played by history, both general and in terms of 

constitutional adoption, and intent.  

D. India 

 India represents murkier waters. It has elements of both liberal democratic and 

post-liberal teleological constitutions. As compared to the previously discussed countries, 

India is closest to the type of constitution we are focusing on here. For this section, I rely 

on the works by S.P. Sathe,86 Sujit Choudry,87 and W.H. Morris-Jones.88 

 India’s Constitution was not the result of reformist politics or gradual movement 

towards independence. It is “inescapably an expression of the country’s experience.”89 This 

is the stuff of teleological constitutions. As Sujit Choudry explains, “[i]t is sometimes said 

that the Indian Constitution institutionalized a national and social revolution.”90 That is, it 

simultaneously addressed issues related to a national democratic project and matters 

related to social transformation meant to revolutionize “a deeply hierarchical and unequal 

                                                             
85 (Emphasis added) Id 200. But, Kommers insists that the purpose of a particular provision is “not to be confused 
with historical intent,” Id, fortifying the objective teleological model.  
86 S.P. Sathe India: From Positivism to Structuralism in INTERPRETING CONSTITUTIONS, Op. Cit. note 1. 
87 Sujit Choudry, Living Originalism in India? ‘Our Law’ and Comparative Constitutional Law, 25 YALE J. L. & HUMAN. 1 
(2013). 
88 W.H. Morris-Jones The Politics of the Indian Constitution (1950) in CONSTITUTIONS IN DEMOCRATIC POLITICS (Vernon 
Bogdanor, ed.) Gower, United Kingdom (1988). 
89 W.H. Morris-Jones 128, Op. Cit. note 88. 
90 Choudry, supra note 87, at 9-10. 
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society.”91 As such, “[o]ne of the basic objectives of the Indian independence movement 

was to harness the state to redress centuries of neglect, exploitation, and discrimination 

experienced by the Indian masses at the hands of the powerful.”92 

 The Indian Constitution was the product of an elected Constituent Assembly. 

However, it must be noted that this body was elected by a limited franchise because of 

property and education requirements, thus allowing only 28.5% of the population to 

participate. 93  Still, the Indian National Congress obtained 69% of the seats, which 

amounted to 82% after partition. The INC delegation “contained within itself the entire 

ideological spectrum, from the left to the right.”94 

 The drafting work of the Constituent Assembly lasted from 1946 until 1949.95 Its 

work was mostly channeled through internal committees.96 According to S.P. Sathe, the 

“drafters drew heavily on the Government of India Act 1945.”97 The historical context of the 

constitutional process was evident: “Independence was the result of a mass movement, of 

which the Constitution was a continuation, to establish a modern, democratic, secular and 

humanist India.” 98  As a result, “[t]he Constitution became a symbol of national 

consensus.”99 

                                                             
91 Id, at 10. 
92 Id. 
93 Sathe 215, Op. Cit. note 86. 
94 Id. According to Morris-Jones, the 300 members of the Constituent Assembly were not perfectly representative of 
the population and reflected varied ideological views. Morris-Jones 130, Op. Cit. note 88. 
95 Sathe 215, Op. Cit. note 86. This includes 165 days of full sessions. Morris-Jones 130, Op. Cit. note 88. 
96 Morris-Jones 130, Op. Cit. note 88. 
97 Sathe 215, Op. Cit. note 86. 
98 (Emphasis added) Id 215-216. 
99 Id 216. 
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 In terms of content, some delegates “felt that eighteenth-century rights were good 

but not enough.”100 As a result, “the social revolution gave rise to two interrelated sets of 

constitutional provisions.”101 First, a list of justiciable fundamental rights “found in most 

liberal democratic constitutions.”102 But, it also added a “schedule of positive duties” that 

“set a blueprint for a redistributive and regulatory state of precisely the kind that the 

Lochner Court treated with constitutional suspicion, by mandating the Indian state to play 

a central role in the emancipation of the Indian masses.”103 

The result was a tension between classic property rights and the socially-oriented 

and constitutionalized policies of the state. According to Morris-Jones, “[t]he task of 

reconciling the property rights of some with the Directive Principles of State Policy...which 

exhort the State to direct its policy towards distribution of the material resources of the 

community…to subsume the common good was never going to be a simple matter –once 

those in the Constituent Assembly who wished the directive principles to have precedence 

over rights had been defeated.”104 

The final balance was a conscientious design choice on the part of the framers. As 

Choudry explains, “[d]uring the Constituent Assembly debates, the concern was raised that 

the Fundamental Rights set out in Part III could be used to challenge policies enacted to 

                                                             
100  (Emphasis added) Morris-Jones 132, Op. Cit. note _86. This is consistent with the post-liberal approach to 
constitutionalism we saw in Chapter 1 and the rationale behind some teleological constitutions as discussed in 
Chapter 2. 
101 Choudry, supra note 87 at 10. 
102 Id. 
103 Id. Although these provisions were not designed to be judicially enforceable, they did serve as authority for re-
distributive legislative action. Later on we will discuss how the courts addressed the justiciability issue. 
104 (Emphasis added) Morris-Jones 134, Op. Cit. note 88. 
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implement the Directive Principles of State Policy entrenched in Part IV.”105 The latter 

were borrowed from Ireland and, while not meant to be judicially enforceable, were 

deemed “fundamental to the governance of the country.” 106 According to Sathe, “[t]he 

Constitution clearly enunciates the philosophy of the welfare state…In particular, the State 

is directed to minimize inequalities in income, and eliminate inequalities in status, 

facilities, and opportunities.”107 In final analysis, they “set a constitutional agenda for the 

future, which envisions the social, economic and political transformation of Indian 

society.”108 Not precisely what a classic liberal constitution does. 

 Due to the importance of these policy choices, “[t]he debates over the drafting of 

the Indian Constitution were incredibly rich.”109 As Choudry explains, [t]he basic question 

was what kind of nation India should become, which these debates answered by reference 

to India’s recent past and hoped-for-future.”110 Finally, India’s constitutional text is full of 

“lengthy details and specificity,” the result of the existence of “many interests that had to 

be accommodated.”111 It would seem that the main problem of Indian originalism is making 

sense of a highly complex ideological balancing act. 

 Now, let’s dive into method and the practices of the Indian courts. According to S.P. 

Sathe, there have been two dominant models: legal positivism and structuralism.112 As to 

                                                             
105 Choudry, supra note 87, at 11. 
106 Sathe 220, Op. Cit. note 86. 
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109 Choudry, supra note 87, at 11. 
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111 Sathe 216, Op. Cit. note 86. 
112 Id 226. Sathe explains that the structuralist model “can also be called teleological, meaning that it understands 
the Constitution to be intended to achieve certain purposes.” Id. The question remains: which teleological model? 
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the legal positivist model, it “does not permit the use of external aids, such as debates in 

Parliament or the Constituent Assembly, to find out what the founders intended.”113 But 

the Indian Supreme Court “has held that the external aids maybe used where the text of 

the Constitution is unclear.” 114  This is reminiscent of the interpretation-construction 

distinction we saw in Chapter 3. Sathe makes reference to the fact that, as we already saw, 

“[t]he debates in the Constituent Assembly are well documented in 12 volumes published 

by the Government of India, and these may be referred to when the text of the Constitution 

is not explicit.”115 Choudry offers some examples of this practice.116 In other words, even the 

more non-teleological approach to constitutional adjudication allowed for intent-based 

history to play a significant role. 

 It seems that the early history of the Indian courts is full of instances in which the 

constitutional text, particularly property rights provisions, was used to strike down many 

of the re-distributive and interventionist policies of the state,117 which would seem to be in 

tension with the policy choices of the Constituent Assembly. As a result, Sathe explains, 

“[t]he more the Court used its activism to save private property from social engineering, 

the greater was the loss of legitimacy suffered by the right to property.”118 Sathe goes on: 

“As interpreted by the Court, this right seemed to frustrate the socialist objectives reflected 

in the Directive Principles.”119 In other words, the Court was frustrating the progressive 

                                                             
113 Id 232. 
114 (Emphasis added) Id. 
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116 See Choudry, supra note 87, at 9. 
117 Sathe 240-241, Op. Cit. note 86. 
118 Id 241. 
119 Id. See also Choudry, supra note 87, at 9, in reference to the shared concern that the property rights provision 
“would be used to challenge the regulatory and redistributive legislation in the name of economic libertarianism.” 
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policy choices of the Indian framers, backed up by the legislative politics of the day: “The 

Court seemed determined to stall the march towards socialism.” 120 It would seem that 

judicial activism and non-originalist tools of interpretation were being used to achieve 

politically conservative results where a more intent-driven approach would have led to 

progressive outcomes: “The Court plainly did not consider itself bound by the original 

intentions of the Constituent Assembly.”121 

 It should be noted that one of the concerns held by some of the Indian framers was 

related to the improper use of judicial power to frustrate progressive social 

transformation. 122 One of the purpose of the Directive Principles was to empower the 

legislature to carry out its interventionist and re-distributive policies without judicial 

impediments. In the end, the political events in the 1970’s and 1980’s resulted in a shift of 

the Court’s approach to constitutional adjudication that distanced itself from the previous, 

aggressive anti-distributive stance. As a result, the more teleological, structuralist model 

was adopted. 

According to Sathe, this model “requires courts to deal with politics more openly.”123 

This generates a “substantial involvement in matters of social policy.”124 This should not be 

surprising, given the socially-oriented content of the Indian Constitution itself. In the end, 

originalism has not been a stranger to judicial practice in India, 125  in what Choudry 
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123 Sathe 261, Op. Cit. note 86. 
124 Id. 
125 Choudry, supra note 87, at 12. 
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describes as a living originalism.126 Of course, due to the tumultuous history of judicial 

practice in India, current judicial practice is much more passive on economic matters, 

allowing ordinary politics to lead the way.127 

The Indian experience is very interesting. Its text, but especially its adoption history, 

points towards the creation of a re-distributive society. It’s the stuff of post-liberal 

teleological constitutionalism. It also tells us that, in these circumstances, intent-based 

interpretation, coupled with a robust enforcement of substantive constitutional provisions, 

can generate progressive results. 

E. Turkey 

 I abstain from classifying Turkey’s Constitution. For our discussion here, there is no 

need to. In particular, I focus on the concept of Turkish secularism, which is articulated in 

several constitutional provisions that are expressly ideological.128 For this analysis, I rely 

mostly on the work by Ozan Varol.129 

 Turkey’s brand of secularism can be traced back to its process of modernization 

during the early 20th century. Secularism has been a fundamental pillar of Turkish 

constitutionalism.130 Turkey’s constitutional ideology is linked to the views of its founder, 

Ataturk. There are as many as sixteen references to him, by name, in the constitutional 

                                                             
126 (Emphasis added) Id, at 18. 
127 Sathe 262, Op. Cit. note 86. 
128 Orucu characterizes the constitutional system as an “ideologically-based paradigm” in contrast to a “rights-based 
paradigm.” See Esin Orucu The Constitutional Court of Turkey: The Anayasa Mahkmesi as the Protector of the System 
in CONSTITUTIONAL COURTS: A COMPARATIVE STUDY (Andrew Harding & Peter Leyland, eds) London (2009). 
129 Ozan O. Varol, The Origins and Limits of Originalism: A Comparative Study, 44 Vand. J. Transnat’l L. 1239 (2011). 
I also reference the work by Orucu, Op. Cit. note 128. 
130 Varol, supra note 129, at 1258. 
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text.131 As a result, “Turkey’s institutions, political and legal systems are captive to past and 

present political and social problems and live within the restraints imposed by these.”132 

 The Turkish Constitution adopts certain principles as integral components; it 

characterizes the Republic as democratic, secular, social, and guided by the rule of law.133 

The Constitutional Court “was seen as a protector and guardian of the basic 

ideology…reflected in the provisions of the Constitution.”134 As to the educational system, 

the Constitution links it with the teaching of Ataturk, who was a leading proponent of 

secularism.135 

 In his article, Varol studies two cases decided by the Turkish Constitutional Court 

which dealt with the clash of current political preferences and the historically-guided 

constitutional text, in the context of secular and religious education; in particular, the uses 

of heard-scarves in the schools. As stated, the constitutional text references the concept of 

secularism. But just what does that entail? What is the Court to do when faced with a clash 

between present politics and constitutional ideology? 

 Varol makes an interesting observation: while “the Court never expressly mentioned 

the phrase originalism,” it did turn to original intent and original meaning in order to find 

outcome-determinative insight.136 As we will see in the other chapters of this Part, that is 

not an isolated phenomenon. Originalism has been used, but not named. 
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Turning back to the head-scarf controversy, the Constitutional Court embarked on 

an apparent hardline originalist approach, arriving at a categorical legal rule against their 

use.137 That approach included historical research into the views of Ataturk in terms of his 

secularism. However, Varol is unsure what mode of originalism, as we saw in Chapter 3, 

was employed by the Constitutional Court. In the end, he believes that it makes no 

difference whether it was original intent, meaning or even expected applications, because 

they would have all generated “the same result.”138 Still, he thinks that original intent was 

the most prevalent mode used.139 

Such was the power of the originalist road in this case that the dissent avoided 

employing non-originalist or so-called living constitutionalist methodologies. According to 

Varol, “[t]he dissent was perhaps concerned that an interpretive methodology that gave 

little attention to Ataturk’s intentions would have stripped the opinion of all legitimacy.”140 

This would suggest that the Ataturk references still command popular support and, thus, 

legitimacy; while an express rejection of his views, which have been constitutionalized, 

would be characterized as illegitimate. As we saw in Chapter 3, such is the stuff of 

originalism: its force is premised on continued acceptance of and fidelity to the 

constitutional project, particularly when it has express ideological connotations. 141 This 

seems to be Turkey’s Heller moment, but with the majority arriving at a politically 
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progressive outcome. In that sense, Turkish head-scarf cases reveal how the originalist 

approach generated a politically progressive result, allowing secularism to trump more 

conservative religious policies. This is an example of the proposition that originalism is not 

inherently conservative, but rather dependent on the substantive content of the 

constitutional text and history that are applied and its application in particular 

circumstances. In Turkey, progressive secularists have benefited from originalist 

methodologies.142 

 The Court’s use of original intent originalism did not appear to generate 

methodological obstacles. First, there was no collective intent problem, since Ataturk was 

a single individual. Second, the fact that he was a relatively modern figure meant that there 

were readily available records of this views. And as to the legitimacy question, the 

constitutional text’s direct command to use Ataturk’s views as binding settled the 

question.143 

 As a result of these cases, Varol observes that “[c]ontrary to popular opinion, 

originalism is not only an American fascination and exists elsewhere in the world.”144 The 

other examples analyzed in this Part, be it in this chapter or the case studies that follow, 

confirm that analysis. But, it also demonstrates that originalism is not an exclusive tool of 

legal conservatives and not hampered by normative or empirical objections to its use. 

F. Singapore & Malaysia 
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 Yvonne Tew’s analysis of the uses of originalism in Singapore and Malaysia follows 

a similar line to the Turkish example. Like Varol, she references how “Americans obsess 

about originalism,” while noticing that “[b]eyond American borders, originalist arguments 

thrive inside and around courts suggesting that fascination with originalism is not, after 

all, uniquely American.” 145 Also like Turkey, she notices that some originalist practices 

actually generate more interventionist courts and even substantive progressive results. 

 In the Malaysian example, Tew explains that “originalist arguments are frequently 

invoked in debates about secularism and the establishment of Islam in the Constitution.”146 

In contrast with Singapore, she believes that originalism has more popular appeal in 

Malaysia.147 Let’s take a closer look using Tew’s analysis. 

 Malaysia’s Constitution was produced in the “post-colonial climate of a nation at the 

cusp of independence.”148 The drafting of the Constitution was initially handled by five legal 

experts who took into account specific proposals made by local representatives. The legal 

experts’ task was “one of translating into legal terms what had already been politically 

settled.”149 This bifurcation makes it harder to pin-point where the popular connection to 

the constitutional project lies. According to Tew, among the purposes behind the 
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constitutional project was accommodating competing demands of a pluralistic society, 

particularly as to religious questions.150 

 The growing influence of Islamism in current politics in Malaysia generated 

important constitutional questions. In particular, questions arose as to what was the 

original intent behind several of the relevant constitutional religious provisions. 151  The 

interesting thing is that both secularists and Islamists claimed the originalist label, in a show 

of the legitimacy of this approach.152 This, in turn, is part of a wider history of the uses of 

originalism in Malaysia.153 As with Turkey, it seems that original framers’ intent is a key 

ingredient of Malaysian originalism. 

 For reasons of space, I will not dive into the specifics of the originalist exercise in 

the Malaysian religious cases analyzed by Tew. I refer you to her most interesting article. 

For our purposes here, I focus on specific takeaways from the experience of originalism in 

that country. First, its apparent universal acceptance as a legitimate tool of constitutional 

adjudication. Second, the fact that the originalist approach was actually the least likely to 

produce judicial restraint on a policy matter. Third, the interesting results generated by 

combining originalism with teleological provisions. And fourth, the progressive results that 

combination can create. 

 In contrast, the application of originalist methodologies in Singapore seems 

different from the Malaysian experience. There, Tew explains, originalism emerged from 
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“more pragmatic circumstances.” 154  Tew goes on to explain that “[t]he prevailing 

interpretive approach of Singapore’s courts has been characterized by strict legalism and 

literalism.” 155  As a result, originalism is combined with legalism to “curb judicial 

discretion.”156 These case studies confirm the importance that constitutional fidelity plays 

when determining which interpretive methodology to use in a particular system at a 

particular time. 

G. Final Examples: Chile & Alaska 

 Finally, I wish to very briefly discuss some issues regarding originalism in Chile and 

Alaska,157 for the following reasons. First, because it aids in creating a well-rounded survey 

in a field that has only recently started to been studied. Second, because Chile is an 

interesting example of a conservative teleological constitution. In fact, it is a very neo-liberal 

one. As we saw in Chapter 2, teleological constitutions tend to be more progressive in their 

content and typically follow a post-liberal direction. Chile breaks the mold and helps to 

better understand, by way of contrast, the constitutional experiences in Bolivia (Chapter 7) 

and South Africa (Chapter 8). For its part, Alaska allows us to analyze a sub-unit of the 

United States. This is critical, because too much of the U.S. scholarship is devoted 
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exclusively to the federal Constitution. Moreover, Alaska serves as a good counterexample 

to the Puerto Rican case we will study in Chapter 6. Let’s dig in. 

 Chile’s present Constitution dates back to the Pinochet dictatorship; hardly an 

example of democratic or popular participation in the process of creation. Because of the 

ideological battles of the time, the Chilean Constitution is expressly laissez-faire and hostile 

to distributive policies. The transition to multi-party democracy has had an obvious impact 

on the constitutional structure. With the imminent election of a center-left government, 

the right-wing “turned to the courts as one of multiple political strategies to defend the 

status quo and promote their political agenda.”158 This was possible, precisely because the 

constitutional content aligned with the right wing’s policy preferences. As Scribner 

explains, some of these laissez-faire provisions were “at the heart of Pinochet’s neoliberal 

economic reforms –such as the right to property and to engage in an economic activity- 

from potential administrative discretion and state regulation.”159 

 One of the main methodological tools used by conservatives in order to achieve their 

objectives was originalism; in particular, original intent. According to the some of the 

decisions of the early post-transition Court, “the original intent of the founders was to give 

the legislature the power to regulate economic activities and impose limitations on 

individual rights…[but those] limitations on the right to develop economic activity are 

justified only by reasons of public order, morality or national security.”160 The originalist 
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model was facilitated “by the existence of tomes of documents from the Comisión de 

Estudios de la Nueva Constitución…as well as the Consejo de Estado, which makes it possible 

to discern (and legitimize) the original intent of the framers of the 1980 Constitution”.161 As 

a result, Scribner suggests that “[o]riginalism inform[ed] the majority opinions of the 1990-

1997 law vs decrees cases.”162 As such, there was no empirical obstacle to originalism; but 

there was a legitimacy problem, as the constitutional political winds were changing. 

Although I will examine the issue of change, as applied both to constitutional 

methodology and constitutional politics, in Chapter 9, some reference is warranted here, 

using Chile as an example. Several events changed the Constitutional Court’s approach to 

constitutional adjudication. First, nearly twenty years of successive electoral success by the 

center-left altered both the composition of the Court as well as the legal reality in which it 

operated. Ordinary politics became constitutional politics. Second, the lack of a popular 

consensus behind the Pinochet Constitution and the dwindling power of the backers of the 

former regime eroded the appeal and legitimacy of an originalist approach. As Scribner 

explains, “courts do not venture far from majority political preferences.” 163 This also is 

reminiscent of the ordinary versus constitutional politics distinction we saw in Chapter 2. 

As a result, there was a “shift in modes of constitutional reasoning from an interpretive 

model that is originalist, literal and rigid to a more structural model in which the 
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Constitution is interpreted holistically and its text, inherent principles, and values seen as 

coherent, harmonious, and consistent.”164 

Because an originalist approach required courts to immerse themselves in 

substantial policy matters, due to the ideologically charged nature of the Constitution, it is 

to non-originalist practices that the Court had to look in order to adopt a more restrained 

approach to constitutional adjudication in areas of policy: “As the transition to democracy 

matured, the Court rearticulated the constitutional boundaries of power pragmatically an 

flexibly, recognizing collaborative leadership.”165 In other words, as previewed in Chapter 

3, constitutional law changed because the applied method of interpretation changed. In turn, 

that shift in methodological preference was generated by the operation of constitutional 

politics which reflected a lack of popular fidelity to the 1980 constitutional structure. 

Let’s now turn to Alaska. In Chapter 6, I will analyze the experience in Puerto Rico 

as it pertains to constitutional adjudication. There we will encounter a Constitution that 

has clear text, authoritative history and substantive content by way of policy provisions and 

socio-economic rights. In particular, as we will see, the authoritative nature of the 

constitutional adoption history in Puerto Rico is the direct result of its highly participatory 

nature and direct link with popular mobilization. In Alaska, we see a very different process. 

In the end, the wholly different processes of constitutional creation in both U.S. 
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jurisdictions –Puerto Rico and Alaska- helps explain the strength of originalism in the 

former and its absence in the latter. 

As Michael Schwaiger explains, “[d]espite its attractiveness as a method for 

interpreting the United States Constitution, originalism is much more intellectually 

frustrating when used to interpret decidedly unoriginal constitutions.”166 In other words, the 

lack of a popular process of constitutional creation that generates a connection between 

the people and the constitution that is to reign over them hinders the originalist approach. 

Because of this, the Alaska courts “rarely explicitly rely on an originalist interpretation. This 

is unusual among state courts, which often seem to ease their trepidation at departing from 

federal interpretations by resorting to determinant originalism.”167 In Alaska, “the major 

reason for the fidelity of the Alaska Constitution to outside models was the overwhelming 

desire for statehood.”168 The insinuation being that the constitutional process in Alaska was 

so influenced by the goal of achieving statehood that the constitution represents an 

instrument in that direction and not an organic product of deliberate self-government in 

such a way as to generate social cohesion behind it. As such, an originalist approach would 

seem artificial and foreign. 

In relation to other states, Schwaiger observes that “[a]n additional theoretical 

complication arises from the knowledge of the framers of recent state constitutions that 

the record of state constitutional conventions would likely be used to interpret the state 
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constitution in the future.” 169  The implication appears to be than, in states where the 

constitutional process generated more empirical material, original intent-based 

methodologies have a leg up in terms of verifiable evidence: “[A]s the more recent founding 

state constitutions were being framed, delegates knew the importance of history when they 

undertook their tasks.”170 Of course, you still need the adequate levels of fidelity. It is only 

when that fidelity is achieved and maintained that the empirical availability becomes 

relevant. 

However, Schwaiger sees a danger in the form of grand-standing and less-than-

honest posturing by the delegates who will say what the public expects and not what they 

really mean.171 But delegates are delegates. As such, what only matters is what they actually 

manifest to the public, not their secret desires. As we saw in Chapter 3, the problem with 

original intent is not intent itself, but intent that is not externally manifested.  

In the end, Alaska’s heavy borrowing of federal constitutional law -the result of its 

unequivocal goal of achieving statehood-, seems to have deflated any powerful notion of 

allegiance or fidelity to an autochthonous constitutional project. Hardly the stuff of 

originalism. But the lesson remains, although in opposite form: state constitutions in the 

U.S that are the product of authentic popular processes of self-government that generate 

fidelity, which, in turns, produces empirical data helpful in ascertaining the intent of the 
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framers, seem to have a persuasive case in favor of some sort of intent-based methodology. 

As we will see in Chapter 6, the Puerto Rican experience confirms this proposal.  

 

III. Some Initial Lessons From the Survey: Challenging the Common Wisdom 
 

 Many of the surveyed authors made reference to the general wisdom that 

originalism is a unique U.S. preoccupation, then adding that they have found an exception 

by way of the particular country they have researched. At some point, these individual 

findings start painting a picture that directly calls into question the accuracy of that general 

wisdom. In other words, more and more comparativists are finding out instances of 

originalist practices in countries outside the United States. 172 The common wisdom is 

changing. There are simply too many exceptions.  

 It is not true to state that “originalism is distinctly an American obsession,”173 that is 

coupled with an interesting foreign exception or two. Too many exceptions are starting to 

pile up, and at some point we should be ready to consider the possibility that intent-based 

methods of constitutional interpretation are becoming more commonplace. So, when 

Jamal Greene states that “[f]or all its proponents’ claims of it necessity as a means of 
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constraining judges, originalism is remarkably unpopular outside the United States,” 174 

more elaboration is needed. It would seem that, on the contrary, many other constitutional 

systems outside the U.S. do, indeed, apply intent-based methods of interpretation in some 

form. Maybe it’s just that, because of the substantive results that originalism generates in 

the United States, others systems abstain from labeling their practices as originalism. But, 

what’s in a name? Actually, once we come to the realization that originalism is neither 

inherently conservative nor progressive, but that political variance is a reflection of the 

particular constitutional text and history that’s being put into practice, then we can start 

to appreciate the growing uses of originalist methods throughout the world. More 

importantly, the distinction between teleological interpretation and originalism disappears 

when applying different teleological constitutions. There, purpose and intent need not be in 

inherent tension.175 

The realization that purposivism and originalism can find common ground in 

teleological constitutions has been hampered by the fact that many comparative analyses 

only focus on framework constitutions of the liberal tradition. But the initial findings we 

just saw -for example, India- signal a greater potential for analysis. The rest of this Part is 

dedicated to peering deeper into the keyhole. 
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 Method matters. So do constitutional types. Combining these two elements has a 

potential for creating interesting new chemistry. Teleological constitutions are the next 

challenge. In the following chapters, I will focus on Puerto Rico, Bolivia and South Africa.176 
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CHAPTER 6 
 
ORIGINALISM IN PUERTO RICO: ORIGINAL EXPLICATION AND ITS RELATION WITH CLEAR TEXT, 
BROAD PURPOSE AND PROGRESSIVE POLICY 

 

I. Introduction 

Originalism in Puerto Rico has never been formally adopted, but it has always been 

there. Three elements make Puerto Rican originalism different from the U.S. experience at 

the federal level: (1) clear and expansive text, (2) ascertainable original intent accompanied 

by broad and encompassing purpose, and (3) a long list of justiciable socio-economic rights 

and progressive policy provisions. Hardly what Bork and Scalia had in mind.  

In Puerto Rico, bright-line rules are hardly conservative. Puerto Rican originalism is 

inherently progressive.1 The end result is a curious one: on the one hand, courts are limited 

in their discretion as to what the text means and requires. This is achieved through clear 

and specific text, as well as authoritative adoption history. On the other hand, the 

constraint placed upon judges is not synonymous with conservative values, narrow decisions 

or judicial self-restraint on policy matters. The text and history of the Puerto Rico 

Constitution, while they do limit the choices available to judges as to where to go, they force 

them to go very far down the constitutionally prescribed road. The constraint placed upon 

judges does not entail constraint as to the extent of their intervention. Quite the opposite: 

the text and history requires more and deeper judicial intervention into policy matters. As 

such, the classic dichotomy between originalist restraint and living constitutionalist 
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activism is destroyed: the constitutional text forces judges to intervene. In that sense, the 

‘activist’ approach would be to refrain from intervening. Here, activism is not synonymous 

with interventionism.  

That is the curious case of Puerto Rican originalism: it forces courts to intervene in 

the name of constraint. The more a constitution says, the broader the scope of a court’s 

obligation to intervene; the clearer the text, the less room for maneuver courts have; the 

greater the reach of the text, the deeper the extent of the judicial intervention. 

 This chapter will analyze the history and development of Puerto Rican originalism. 

It will discuss the interaction between the Puerto Rican experience and some of the key 

ingredients of teleological constitutionalism identified so far, with emphasis on clear text, 

authoritative history and substantive policy provisions. This will be done by way of an 

analysis of the methodologies of the Supreme Court of Puerto Rico as to these matters. 

 
II. Starting at the End: A Case Study 

 
A. A.A.R.’s Misleading Siren Song and the Apparent Recent Discovery of Originalism 

in Puerto Rico 
 

In 2013, the Supreme Court of Puerto Rico issued a 5-4 decision upholding the 

constitutionality of a statute that limited adoptions to opposite-sex, married couples, 

denying a claim of a woman who wanted to adopt her same-sex partner’s daughter. 2 

Plaintiffs argued that the classification was subject to strict scrutiny under the 

                                                             
2 A.A.R., Ex parte, 187 D.P.R. 835 (2013). 
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Constitution’s express prohibition on discrimination on the basis of sex.3 The question 

before was: Does the sex discrimination prohibition provision include gender and sexual 

orientation? The Court split down the middle, with the more progressive justices answering 

yes and the more conservative justices holding the opposite view. 

But what is interesting about A.A.R. is not the ideological split among the members 

of the Court as to the substantive issue of gay-rights but the apparent differing 

methodological approaches to constitutional adjudication.  A U.S. audience might guess 

that the more right-wing justices adopted a textualist, originalist and restrained approach 

to judging, while the more progressive judges appealed to modern values, living organism 

analogies and text updating. And they would seem to be right, but even then only partially, 

for A.A.R. is the exception to the rule; an anomaly, and a misleading one at that. In Puerto 

Rico, originalism has been used since the beginning of the constitutional era and it has a 

distinct progressive, left-wing character. 

The main thrust of the majority Opinion in A.A.R. was on classic Separation of 

Powers grounds: it is up to the democratically elected legislature to set public policy. The 

Court must acknowledge its limited role in democratic self-governance. Unless the 

Constitution requires a different result, it is up to the political branches to decide how best 

to govern. It is the stuff of framework constitutions, although Puerto Rico’s Constitution, 

as we are about to see, is firmly in the teleological tradition, as evidenced by its text and, 

particularly, its adoption history. 

                                                             
3 Section 1, Article II, Constitution of Puerto Rico. All classifications expressly identified in this provision are subject 
to strict scrutiny, including sex. 
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After citing the constitutional text, the Court quoted from the official Report issued 

by the Commission on the Bill of Rights of the Puerto Rico Constitutional Convention.4 

The Court stated that the Report “made clear that the purpose of this constitutional 

provision is to recognize that women are now fully realized in the eyes of the law and that 

they have equal opportunities with respect to men.”5 The Court also cited from a book 

written by the President of the Constitutional Convention, Antonio Fernós-Isern, who was 

also the Resident Commissioner in Congress representing Puerto Rico. His book was sort 

of a Report to Congress that detailed what the Constitutional Convention had done and 

why.6 In A.A.R., the majority referenced the book as an authority on the meaning, purpose 

and scope of the textual prohibition contained in Section 1, Article II. The Court stated that 

Fernós-Isern reached the “same conclusion” as the Bill of Rights Commission’s Report as to 

the purpose behind the sex discrimination prohibition.7  

The Court held that the purpose of the constitutional prohibition, as revealed by 

aforementioned sources, was to eliminate discrimination against women. This purpose 

could be further elaborated to “avoid that our legal system creates classifications based on 

incorrect, traditional and stereotypical subjective assumptions that emanate from a male 

view that –consciously or unconsciously- is founded on a conception and characterization 

                                                             
4 A.A.R., supra note 2, at 865. 
5 (Emphasis added) Id. 
6  Antonio Fernós-Isern, ORIGINAL INTENT IN THE CONSTITUTION OF PUERTO RICO: NOTES AND COMMENTS SUBMITTED TO THE 
CONGRESS OF THE UNITED STATES, Lexis, (2nd Ed. 2002). 
7 A.A.R., supra note 2, at 866. 
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of women as the ‘weaker sex’.”8 In final analysis, the objective of the provision was to 

“destroy…the foundations of the patriarchy”.9 

The Court characterized the plaintiffs’ argument as proposing that it “turn sex and 

gender into synonyms.”10 As such, the Court needed to ascertain the semantic meaning of 

“sex”. It quoted from a 1995 Report issued by the Judicial Branch that addressed gender and 

sex discrimination in the court system, which included distinct definitions of sex and 

gender.11 As a result, the Court held that sex and gender were not the same thing, and applied 

this distinction to a text adopted in 1952. This was an obvious temporal misalignment that 

clashed with originalism.12 

Since the Constitutional Convention had only prohibited discrimination on the 

basis of sex – no mention of gender-, and since we now know that gender is not synonymous 

with sex -although a modern definition of the term was used-, that must mean that the 

prohibition established in the Constitution does not include gender. Relying on the 

previously identified original purpose of the clause, the Court held that the scope of the 

textual command did not extend to discrimination on account of sexual orientation: “It 

would not be an honest intellectual exercise to pretend that the clause that prohibits 

discrimination of account of sex, with its clear history and its purpose to eliminate archaic 

                                                             
8 (Emphasis added) Id. 
9 Id. 
10 Id, at 867. 
11 Id, at 868. The Report defined sex as a biological term, while gender was a social-historical construction, which 
included expected behavior. 
12 This seems inconsistent with original public meaning originalism which looks to contemporaneous sources of 
meaning to ascertain the semantic content of words. By citing a 1995 report, the Court puts originalism on its head, 
using current meanings to identify original semantic content. 
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notions on the role of women in our society, includes, by osmosis, discrimination on the 

basis of sexual orientation. The clause’s history clearly establishes that it has a different 

purpose.”13 

The majority Opinion then focused its guns on the dissent, charging that they had 

suggested that the “meaning of the word ‘sex’ in the Constitution had changed with the 

passage of time.”14 This is where it gets interesting. The dissenting justices attempted to 

sustain their positions both by engaging in originalist methodologies and by employing 

living constitutionalism rhetoric. But by emphasizing the latter over the former, they fell 

into the majority’s trap: the Court is divided, the majority charged, between those who are 

faithful to the constitutional text and history, including the original intent, purpose and 

interpretation of the founders, and those who want to ignore those binding sources and 

substitute the founders’ will with their personal views on gay-rights by hiding behind the 

liberal façade of living constitutionalism and claiming that the meaning of the words in the 

Constitution is subject to change.  

Of course, the Court defended itself from the charge that it was favoring 

mummification of the Constitution: “It is not that our Supreme Law is a ‘prisoner of time’ 

like the dissenters claim, but that change in the meaning of the text is not in the hands of 

the Justices of the Supreme Court…[I]t is surprising that some members of this Court 

openly propose a theory of interpretation that would allow judges to decide that the 

meaning of the Constitution has underwent a metamorphosis with the passage of 

                                                             
13 (Emphasis added) A.A.R, supra note 2, at 869. 
14 Id, at 870. 
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time…What legitimacy do nine lawyers who are privileged to wear robes in this honorable 

institution have to tell the People of Puerto Rico that the meaning of their lex superior has 

changed?”15 The majority stressed the difference between interpreting the Constitution and 

changing the meaning of its text. Finally, the Opinion ended where it began: “The Judicial 

Branch does not rule under our system.”16  

It is difficult to maintain that the majority opinion actually engaged in originalist 

interpretation. It was the majority that engaged in metamorphosis when they used current 

sources to identify the communicative content of words used in 1952. By doing so, they 

failed to see that the actual semantic meaning of “sex” in 1952 probably included definitions 

that are now considered to be related to “gender”. Yet, they held on to the originalist label 

because of its powerful appeal. 

The dissent attempted an originalist defense of its position, although it could have 

done so much more. The dissent retreated to a seemingly exclusive living constitutionalist 

approach to meaning, when it was actually disguising originalist arguments with living 

constitutionalist rhetoric. In this sense, it would seem the conservative justices said they 

were being originalists, when in fact they employed living constitutionalist tools, while the 

progressive justices said they were living constitutionalists, when in fact they actually 

applied the originalist model. This mix-up can be attributed to the historical correlation 

made in the United States between originalism and conservatism. 

                                                             
15 (Emphasis added) Id, at 871. 
16 Id at 888. 
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Chief Justice Hernández Denton, one of the historic voices in favor of living 

constitutionalism, led the charge: “In order for the constitutional command [against 

discrimination on account of sex] to be viable across the generations, we have to 

accommodate the legal system so that it corresponds with the extra-legal, social reality…I 

dissent from a judicial insularism based on the notion that our Constitution has to be 

interpreted in the context in which it was adopted more than sixty years ago, like it was an 

ancient manuscript trapped in a glass urn.”17  

Associate Justice Fiol Matta attempted a luke-warm originalist defense of the 

progressive position by focusing on the general purpose of the sex discrimination 

prohibition: “In order to interpret what it is meant by discrimination on the basis of sex, 

we must study the ways in which the different sexes, historically, have been treated 

unequally, as well as the motives and justifications used to sustain that unequal 

treatment”. 18  Then she linked gender with sex: “[I]t is evident that people have been 

discriminated on account sex because they have not conformed to traditionally and 

culturally established sexual categories. That’s why we can conclude that discrimination on 

the basis of gender goes hand in hand with discrimination on the basis of sex.”19  

                                                             
17 Id, at 964-965 (Hernández Denton, C.J., dissenting). Hernández Denton still attempted an originalist defense, 
referencing the broad concepts employed by the Constitution that contain general principles. He quoted from 
framers saying that the constitutional text should be interpreted by courts as broad as possible, in order to fulfill its 
rights-protective purpose. Id, at 974. Yet his living constitutionalism rhetoric fought back: “We must avoid 
expressions that fossilize [the Constitution] and turn it into a history museum piece…we must not allow our 
Constitution to become obsolete thanks to literal, restrictive and inflexible interpretations that hinder its application 
to future eventualities and that lead to results contrary to the fundamental values it enshrines.” Id, at 971-972. 
18 Id, at 997 (Fiol Matta, J., dissenting). 
19 Id. “Discrimination on account of sexual orientation is a manifestation of discrimination on the basis of gender 
which, in turn, is a component of discrimination on account of sex. These three modes of discrimination are 
prohibited by our Constitution.” Id, at 998. 



364 
 

Finally, Associate Justice Rodríguez Rodríguez took on the originalist rhetoric by 

quoting from the official Report issued by the School of Public Administration of the 

University of Puerto Rico, which was charged by the Constitutional Convention with 

recommending constitutional provisions. 20 According to that Report, the original intent of 

the framers was to interpret the Constitution using living constitutional tools: “Our 

constitutional clauses are not prisoners of time”.21 

The dissenters in A.A.R. seem to have surrendered the originalist argument as to the 

question before the Court. Still, they came back to the originalist road by quoting from the 

delegates and the Convention reports which either supported a living constitutionalist 

approach or suggested that the original meaning of the text included the type of 

discrimination at issue. Still, they chose not to confront the conservative originalism of the 

majority, contributing to the incorrect notion that Puerto Rican originalism is inherently 

conservative, restrictive and limited, and, therefore, that progressive results may only be 

achieved through living constitutional notions of updating the text and artificially 

expanding the scope of constitutional provisions. But in Puerto Rico, originalism and 

minimalism are not synonymous. 

The majority Opinion did not explicitly adopt an originalist ideology. That was done 

by Associate Justice Martínez Torres’ Concurring Opinion, which included twelve 

                                                             
20 Curiously, Justice Rodríguez Rodríguez identifies a contradiction in the original intent of the founders: while they 
included an express prohibition on discriminating on the basis of sex, some delegates to the Convention stated that 
some male-favoring institutions, like the male administration of community property, would still be allowed. See Id, 
n.2 (Rodríguez Rodríguez, dissenting). 
21 Id, at 1037. 
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references to Antonin Scalia. 22  He blasted the dissenters for their defense of living 

constitutionalism, labeling them as activist, and took advantage of their unwillingness to 

make a solid originalist defense of the controversy before the Court. His description of 

originalism is a mix of the different schools that make up that judicial philosophy. Yet, he 

hints at the mode of originalism to which he subscribes: constitutional interpretation “in 

harmony with the way in which the text was understood by the people who approved and 

ratified” the Constitution.23 However, he failed to criticize the majority’s use of a 1995 

Report to give meaning to a concept used in 1952.  

Martínez Torres then turned his attention to Section 19, Article II of the Constitution 

which requires courts to reject restrictive theories of interpretation when it comes to 

constitutional rights:24 “[I]n every constitutional controversy we must interpret the words 

of our Supreme Law profoundly and broadly”.25 He recognized that Section 19 commands 

that the non-inclusion of rights “does not meant that everything which cannot be gaged 

literally from each and every one of the words used [in the Constitution] is, therefore, 

devoid of constitutional protection.”26 But, he stresses, this is not a carte blanche for judges 

to redefine concepts and add rights that do not exist. Linking originalism with Separation 

of Powers principles, Justice Martínez Torres concludes that “the Constitution of Puerto 

Rico does not mention the broader concept of ‘gender’ and even less the subcategory of 

                                                             
22 Id (Martínez Torres, J., concurring) citing Antonin Scalia & Bryan A. Garner, READING LAW, Thomson/West (2012). 
23 Id, at 891. This seems to be more in-tune with original public meaning originalism: “[The Constitution] should be 
interpreted in such a way as to give its words the meaning they had when it was adopted and ratified”. Id. 
24 “The foregoing enumeration of rights shall not be construed restrictively nor does it contemplate the exclusion of 
other rights not specifically mentioned which belong to the people in a democracy.” 
25 Id, at 896. 
26 Id. 
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‘sexual orientation’. The document limited itself to prohibiting discrimination on the 

narrower category of ‘sex’, that is, because one is a man or a woman”.27 I think Justice 

Martínez Torres confuses minimalism with originalism. Interestingly enough, his 

Concurring Opinion, like the Opinion for the Court, appears to have made only superficial 

research as to the semantic meaning of “sex” as opposed to “gender. It is very likely that the 

original purpose of the framers was to adopt a broad definition of “sex” that included all 

forms of discriminations based on stereotypical views as to the conduct of the sexes, 

including sexual preferences. 

But the story of A.A.R. is only the beginning. 

B. Basic Elements of Puerto Rican Constitutional Adjudication in General and of 
Originalism in Particular 
 

After sixty years of constitutional adjudication, A.A.R. was the first time the concept 

of “originalism” was discussed, or even mentioned, in a Supreme Court opinion.28 It would 

seem that, for the first time, lines had been drawn and sides were being chosen. From A.A.R. 

on, the Court would split along this methodological line. Yet, appearances can be deceiving.  

Since the adoption of the Constitution in 1952, originalism has been at the forefront 

of constitutional adjudication in Puerto Rico, years before it would become an object of 

debate in U.S. legal scholarship. Originalism has been used constantly and repeatedly by 

the Supreme Court. The thing is that this version of originalism has a distinct Puerto Rican 

flavor: its substance is progressive and its method is one of original explication, that is, how 

                                                             
27 Id, at 898-899. 
28 Luis M. Villaronga, Derecho Constitutional, 64 REV. JUR. U.P.R. 765, 787-788 (1995). 
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the framers themselves interpreted and constructed their own words. 29  Puerto Rico’s 

constitutional design and history has facilitated a progressive, originalist approach. Clear 

and expansive text, authoritative adoption history, and progressive policy provisions have 

pointed the way.  

First, the text of the Puerto Rico Constitution contains multiple bright-line rules 

that remove much of the vagueness typically associated with constitutional provisions and 

they are also accompanied by expansive language that, in combination with those same 

rules, produce strong, broad and extensive protections for constitutional rights. Let’s 

examine an example. 

Does the U.S. Constitution’s 8th Amendment ban on cruel and unusual punishment 

require courts to declare the death penalty unconstitutional? The text of this provision is 

vague at best, for it only offers a subjective standard. No objective measurement, no specific 

rule. As a result, courts would need to embark on an interpretative analysis to discern the 

semantic meaning behind those words and then proceed to give them legal content 

through the process of constitutional construction that builds upon, but should not 

contradict, the text itself.  

Puerto Rico has dealt with this issue differently. Indeed, its Constitution does have 

a general provision that prohibits cruel and unusual punishment.30 But, it also has an 

                                                             
29 Original public meaning originalism has not been the dominant approach used in Puerto Rico. On the contrary, it 
has been original intent and purpose in terms of the original meaning as identified and explained by the framers 
themselves. I identify this brand of originalism as original explication, and will further develop it in Chapter 10. 
30 Section 12, Article II, Constitution of Puerto Rico. 
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absolute, textual ban on capital punishment: “The death penalty shall not exist.”31 This 

bright-line rule plus the general language model produces several results.  

On the one hand, it creates an unmistakable irreducible core. The vagueness and 

general nature of the text in the cruel and unusual provision cannot be used to justify a 

narrow construction that would allow the death penalty. The existence of a bright-line, 

categorical, clear and absolute command washes away the possibility that a court might 

construe the general language too narrowly. The text speaks for itself.  

On the other hand, there is a recognition among the drafters that it is not wise to 

only use bright-line rules. This would require an endless list of prohibitions that would, 

necessarily, be incomplete. So, by complementing the bright-line rule with a general 

language provision, the latter takes a life of its own. By fortifying and enlarging the core, 

the penumbra also grows and solidifies. As a result, the Puerto Rican provision banning 

cruel and unusual punishments, almost by definition, starts where the specific rule stops, 

with the end result that the protection is that much stronger and goes that much farther. 

This phenomenon permeates the entire Puerto Rican Constitution. 

Second, the history behind the text is both clear and broad in its reach. Because of 

the nature of the process that created the Constitution of Puerto Rico, there is a rich and 

comprehensive record within reach of constitutional adjudicators. The record is rich in 

detail, there is much elaboration on the purpose, semantic meaning and legal content of 

the adopted provisions. The creation of the Puerto Rican Constitution was hardly a secret, 

                                                             
31 Section 7, Article II, Constitution of Puerto Rico. 
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elusive or discrete affair. On the contrary, it was the result of years of debate and consensus 

among the political and social forces in the island. 

When Congress finally authorized the calling for a Constitutional Convention, most 

of the main political parties in Puerto Rico embarked on a process to select the candidates 

and programs they would take to the people. As such, the process of creating the 

Constitution began months before the first meeting of the Convention took place. Political 

parties, labor unions, civic organizations, and other social movements made the 

Constitution their top priority and embarked on a prolonged national conversation about 

what sort of Constitution they wanted. As a result, candidates and parties made specific, 

comprehensive and public proposals as to the particular provisions they would take to the 

Convention, and scrutinized their political rivals’ respective proposals. In other words, a 

popular and public debate emerged which would culminate, not in the process of 

ratification, but in the drafting itself, which explains why Puerto Rican originalism is more 

intent based than original public-meaning based, as well as focused on the drafters and not 

the ratifiers. The combination of these two factors -richness of the record and focus on the 

framers-, allows for the main articulation of originalism in Puerto Rico: original explication. 

For example, the work on the Convention floor generated 2,500 pages of debates among 

the delegates, who asked each other questions on what a specific provision meant, whether 

semantically or relating to their purpose, legal content or possible future applications. 

Through the Reports and the debates, the framers were able to interpret their own work. 

Finally, the work of the Convention was public in nature, through the presence of 

the people in the galleries of the Capitol, individuals and organizations proposing 
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provisions directly to the Convention, and through the media’s constant narration of daily 

events. In other words, there is clear, official and universally accepted evidence of what the 

drafters did, why and what does it all mean. Ascertaining original meaning, intent and 

purpose is hardly a difficult thing. This has resulted in a method in which the Supreme 

Court searches for the framers original explication of their own words and, after doing this, 

attempts to interpret that explication. In Puerto Rico, the framers are the primary 

interpreters of the Constitution. 

But the story does not end with the availability of sources as an empirical matter. 

The nature and content of those sources are also interesting and compelling: unequivocally, 

the consensus that emerged from the Convention, which is palpable from the historical 

sources, favors a progressive, rights-protective, expansive, broad and socially oriented 

approach to the Constitution and its future interpretation and application. Not only can 

we ascertain intent, purpose and meaning with ease, but it expressly rejects a narrow, 

minimalist or conservative view of the Constitution. 

Third, the Constitution not only has bright-line rules and broad language that result 

in a progressive text, and clear, identifiable intent and purpose of an expansive nature, but 

it also contains substantive elements that force Courts to intervene in areas typically 

reserved exclusively for the elected branches. This substantive content comes in two 

modes. First, through the inclusion of a comprehensive and non-exhaustive list of 

justiciable socio-economic rights, which can be either individual or collective, positive or 

negative, and opposable both to state action and private parties. This creates a seemingly 

endless source of constitutional adjudication that requires judicial intervention in many 
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aspects of social life. Second, aside from rights protection, the Constitution also contains 

provisions that convey binding public policy. That is, the Constitution itself adopts public 

policy provisions that are binding on the political branches, and, if they fail to follow or 

obey them, can be vindicated in the courts. These provisions cover a wide range of areas, 

like labor, environmental and even economic preferences. These constitutionally 

entrenched public policy preferences, combined with rich socio-economic rights, reveal a 

program and an ideology underneath the Constitution itself, which forms an inherent part 

of it. Labor rights are a great example of this phenomenon. 

Constitutionalized socio-economic rights are distinctly different from the classic 

catalogue of political and civil rights in older constitutions. These rights are not just 

positive rights that create an obligation on the part of the state, but are actually negative 

rights operational in the private economic sector. Finally, because of their structural 

organization, they form a constitutionally ranked public policy that cannot be ignored by 

courts in the process of adjudication. From statutory interpretation to evaluation of policy 

decisions made by the legislature, courts are called upon to implement these constitutional 

public policy provisions as part of their judicial role. This places Puerto Rico’s constitutional 

design squarely in the teleological type. And while Puerto Rico’s Constitution is probably 

the least radical in comparison to Bolivia’s or South Africa’s, its substance and history has 

important elements of post-liberal constitutionalism.  

 

III. Puerto Rico: A Case Study 
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A. Introduction 
 

Why Puerto Rico? After all, we are talking about a small island in the Caribbean 

that, as a territory of the United States, has an almost non-existent role in the international 

arena. But actually, the Puerto Rican identity crisis exacerbated by colonialism may have 

something to offer. 

First, the U.S. debate has focused for far too long on the federal Constitution. But 

the U.S. has 50 plus jurisdictions with their own state or local constitutions that, precisely 

because of their clear text, expansive purpose and substantive content, have a l0t more to 

offer people than the bony federal Constitution. In that sense, the Puerto Rican experience 

can serve as a model for a further development of state constitutional law in the United 

States that transcends the minimalist approach of simply fixing the mistakes of the federal 

Supreme Court by way of state constitutional adjudication. If states are really the 

laboratories of democracy, adequate developments in state constitutional adjudication may 

be socially beneficial. I fear that many state constitutions may be severely underutilized 

because of the influence of federal jurisprudence. May be an originalist approach to state 

constitutional law can have positive transformative consequences or, even in negative 

situations, force people to pay more attention to state constitution-making.32 

Second, the Puerto Rico constitution is not an isolated legal document. It was part 

of a world-wide revolution in constitution-making that may yield helpful insight into the 

                                                             
32 Many state constitutions, particularly those that were drafted during the Progressive Era, are very similar to the 
type adopted in Puerto Rico. This suggests a vast array of research that could be done in that direction. See Michael 
Schwaiger, Understanding the Unoriginal: Indeterminant Originalism and Independent Interpretation of the Alaska 
Constitution, 22 ALASKA L. REV. 293 (2005). 
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development of theories and methods of constitutional adjudication in other countries 

that, for several reasons, may also be underutilizing their constitutional potential. 

Until recently, debates about originalism have focused exclusively on the Constitution 

of the United States. The scholarship has slowly, but surely, begun to turn its attention 

towards comparative originalism. We saw some of that in the previous Chapter.33 Until 

now, the academic debate centered on U.S. originalism. And when it came to comparative 

constitutional law, it focused mainly on particular issues and results, more than in theory 

and method. As stated, there has been a movement to dive deeper and analyze how do 

courts in other countries actually go about the process of constitutional adjudication from 

a theoretical and methodological standpoint. The initial results have been interesting, 

promising and potentially revolutionary. In that sense, Puerto Rican constitutional history 

and practice offers a bridge between state constitutional development in the U.S. and 

transnational comparative law.  

 After nearly 400 years of Spanish colonialism, the United States declared war on 

Spain and invaded Puerto Rico on the July 25th, 1898. Spain formally ceded sovereignty over 

Puerto Rico to the United States by way of the Treaty of Paris. From 1898 to 1900, Puerto 

Rico was under U.S. military rule. In 1900, Congress passed the Foraker Organic Act that 

gave Puerto Rico a civilian government that was mostly appointed by the President of the 

United States. In 1917, Congress passed the Jones Organic Act that replaced the Foraker 

                                                             
33 See Yvonne Tew, Originalism at Home and Abroad, 52 COLUM. J. TRANSNAT’L L. 780 (2014); Sujit Choudry, Living 
Originalism in India? ‘Our Law’ and Comparative Constitutional Law, 25 YALE J L. & HUMAN. 1 (2013); David Fontana, 
Comparative Originalism, 88 TEX. L. REV. SEE ALSO 189 (2012); Ozan O. Varol, The Origins and Limits of Originalism: A 
Comparative Study, 44 VAND. J. TRANSNAT’L L. 1239 (2011); Jamal Greene, On the Origins of Originalism, 88 TEX. L. REV. 
1 (2009); INTERPRETING CONSTITUTIONS: A COMPARATIVE STUDY (Jeff Goldsworthy, ed.) Oxford University Press (2006). 
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Act. For our purposes, the Jones Act served as the proxy for a local Constitution. Still, power 

rested with Congress and the President, who continued to appoint most of the government 

structure. Congress granted Puerto Ricans U.S. citizenship that same year. 

 When Congress finally authorized Puerto Rico to enact its own Constitution, the 

main political parties in Puerto Rico had mix reactions. On the one hand, this was an 

important opportunity to do away with the hated, nakedly colonialist Jones Organic Act 

and adopt a Constitution that really addressed the needs and preferences of the Puerto 

Rican people, particularly as to individual and collective rights and the setting-up of a 

locally elected government. On the other hand, the move stunk of colonialism with 

Congress authorizing the People of Puerto Rico to exercise their sovereignty. Congress also 

included substantive conditions that the Constitution must meet, as well as a process of 

ratification that called for a supervising role on the part of Congress.34 

 To some in Puerto Rico, the latter part was too much to bear. The second strongest 

political party, the Puerto Rican Independence Party (P.I.P.) called for a boycott of the 

election to the Constitutional Convention, due to its irremediable colonial texture. The 

other parties (the governing Popular Democratic Party (P.P.D.), the Puerto Rico Statehood 

Party (P.E.P.) and the pro-annexation Socialist Party (P.S.)) supported the process. The 

campaign that preceded the election of the delegates centered on what type of Constitution 

                                                             
34 For example, Congress required the adoption of a Bill of Rights. “Presumably, the intent of the Congress was that 
the Constitution contain guarantees of fundamental rights which are part of the American tradition.” (Emphasis 
added) Fernós-Isern, supra note 5, at 33. As to its supervising role, there could be a theoretical argument that 
Congress was actually one of the main ratifiers of the Constitution. Yet, because of obvious political considerations 
and because of the inevitable charge of raw colonialism it would entail, no one has ever suggested to look to 
Congress’ role as a “ratifier”. 
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would be adopted, particularly as to the content of the Bill of Rights and issues pertaining 

to social and economic policy. Some of the main parties even approved electoral programs 

that spelled out their main proposals to the Convention for popular analysis. As such, the 

election of the delegates would be seen as a popular mandate to write the Constitution in a 

particular way. This would explain why, after the adoption of the Constitution in 1952, the 

Supreme Court of Puerto Rico would focus so heavily on the work of the drafters –including 

their intentions, purposes, specific examples and opinions as to the communicative and 

legal content of the adopted provisions- instead on the understanding of the people as 

ratifiers. The nature of the constitution-making process made the People part of the 

drafting itself. The public debate about the content of the Constitution preceded and 

continued during the sessions of the Constitutional Convention. It is worth noting that, 

from the get-go, the issue of socio-economic rights and policy, particularly labor matters, 

were high on the agenda.35 

 The governing Popular Democratic Party, an offspring of the progressive wing of the 

independence movement and highly linked with labor unions and the interests of peasants 

at the time, won by a landslide in the election of the delegates to the Convention. Each one 

of their candidates was elected. The Puerto Rico Statehood Party, the conservative wing of 

the pro-annexation movement, came in second. The Socialist Party, the leftist wing of the 

statehood cause with historic links to labor and the most radical of all the parties, came in 

third. The makeup of the Convention itself is very revealing: 32 lawyers, 13 farmers-

                                                             
35 Fernós-Isern, supra note 6, at 24. See also Jorge M. Farinacci Fernós, PUERTO RICO’S WORKERS’ CONSTITUTION: THE ROLE 
OF THE SOCIALIST PARTY DURING THE CONSTITUTIONAL CONVENTION, Huracán (2013). 
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peasants, 9 labor leaders, 6 teachers, 6 merchants, 5 manufacturers, 4 physicians, 3 

journalists, among others.36 Only one woman was elected. All three participating parties 

elected delegates from the labor movement, which guaranteed a high level priority to socio-

economic rights and labor policy. In that sense, the Constitution stands on a very particular 

ideological base of a distinctly progressive nature that is wholly relevant in the exercise of 

constitutional interpretation, construction and adjudication. Puerto Rican Originalism has 

a distinct leftist tongue. Also, Puerto Rico’s written Constitution extends beyond the text 

adopted by the Convention in 1952. As we will see, sometimes it feels like Puerto Rico has 

a 2,500 page constitution when taking into account the historical material. Finally, we have 

mentioned the textual basis for a broad and expansive construction of constitutional rights 

laid out in Section 19, Article II. 

 In summary, the Puerto Rico Constitution is (1) an ideologically based, substantive-

laden, progressive document with (2) clear and extensive text –which includes a command 

requiring liberal interpretation-, and (3) multiple, rich, detailed, broad and authoritative 

history of intent, purpose and meaning. Let us now turn to what the Supreme Court of 

Puerto Rico has done with it. 

B. 60-plus Years of Puerto Rican Originalism 

Many cases are decided on clear text alone. Others are the pure result of original 

intent and purpose. Some are even the product of the substantive nature of the 

Constitution. The main focus of this chapter are cases in which all three elements are 

                                                             
36 Fernós-Isern, supra note 6, at 25. 
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present. Still, for purposes of painting a complete and thorough picture of the Puerto Rican 

experience, some mention will be made to cases that deal only with one or two of these 

factors.37 

Originalist adjudication has been the institutional default rule at the Supreme Court 

of Puerto Rico, but it has been an autochthonous version of originalism. Original public 

meaning has not hit it off in Puerto Rico. I previously stated the reasons for this, which 

focus mainly on the character and nature of the constitution-making process and the 

central role of the Constitutional Convention as the culmination of a public political 

endeavor and the consolidation of strong social consensus as to many of the issues facing 

the drafters. 

One of the main terms used by the Supreme Court has been the “intent” of the 

Convention or the drafters. In turn, it seems the conception of intent being used is a 

combination of purpose and design, as well as communicative and legal content. That is, 

it’s a very complex and intricate conception of intent. Its interaction with text and 

substance is very interesting. What we are left with is a clear and expansive text with rich, 

detailed and authoritative sources of original meaning, intent and purpose from the 

perspective of the drafters (original explication); a rights-protective and expansive view 

adopted by these drafters; a clear textual command requiring broad interpretation and 

construction of constitutional provisions; and firmly entrenched policy choices about social 

                                                             
37 For this chapter, I identified over 300 published cases decided by the Supreme Court that dealt, in one way or 
another, with constitutional matters. 201 were analyzed in depth. All direct quotes from the Puerto Rico Supreme 
Court decisions are made by the author. 
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and economic issues. Let’s take a look. As we are about to see, constitutional adjudication 

is not a rare instance of Puerto Rico legal reality. It is a constant feature of Puerto Rican 

democratic life. 

1. The Role of Text 

Clear Text 

One of the main characteristics of Puerto Rican constitutionalism is the adoption of 

clear text that leaves very little room for vagueness. This makes the process of 

constitutional adjudication that much easier, as courts need not wrestle with what a 

particular provision means, because, basically, the text speaks for itself. As a result, courts 

are empowered, legitimized and actually forced to arrive at very particular and determinate 

results, even about controversial political issues. In many of these cases, the Court makes 

direct reference to the textual clarity, in an effort to explain that its decisions are forced. In 

these cases there is barely any interpretation, almost no constitutional construction is 

necessary, and the framers’ commands are directly put into effect. Rules are the main 

articulation of clear text in Puerto Rico. 

Sometimes, though not most of the time, clear text starts and ends a legal question.38 

That is why it was easy for the Supreme Court to hold that all discriminations based on the 

classifications explicitly spelled out in Section 1, Article II were subject to strict scrutiny. 

This includes race, sex, color, birth social origin or condition, and religious or political 

                                                             
38 See Pueblo v. Álvarez Trinidad, 85 D.P.R. 593, 598 (1962); P.A.C. v. Gobernador, 87 D.P.R. 177, 182 (1963). 
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beliefs.39 Quite a list, and yet so little judicial effort, thanks to clear and far-reaching text. 

The same can be said about instances in which the applicable textual provision is not only 

clear in terms of its communicative content, but in the absolute or near-absolute nature of 

the legal command articulated in the text.40 In such cases, the Supreme Court can’t help 

but note that the relevant provision is “clear and strict. Its text does not allow any 

distinction.”41 

Although the practice has been to always back-up text with history, textual clarity 

has played an unequivocal part in Puerto Rican case-law.42 This role sometimes takes a 

seemingly inescapable direction: “Although every constitutional provision is subject to 

different interpretations…[w]e are dealing with language that is succinct and simple –but 

categorical- whose meaning is evident.”43 But even in these cases were text ‘was not enough’ 

to settle the legal question, there can be little doubt that the existence of certain textual 

provisions greatly re-directed the interpretation process.44 

Ascertaining Semantic Meaning: Dictionaries and Other Sources 

                                                             
39 Wackenhut Corp. v. Rodríguez Aponte, 100 D.P.R. 518, 531 (1972). 
40 Tonos Florenzan v. Bernazard, 111 D.P.R. 546 (1981); Municipio de Guaynabo v. Tribunal Superior, 97 D.P.R. 545, 
550 (1969). 
41 S.L.G. v. Alcalde de Aguas Buenas, 154 D.P.R. 117, 133 (2001). 
42 Pueblo v. Tribunal Superior, 75 D.P.R. 535 (1953); Nogueras v. Hernández Colón I, 127 D.P.R. 405, 410-411 (1990) 
(“[our constitution is written] in clear and simple language”); Nogueras v. Hernández Colón II, 127 D.P.R. 638, 652 
(1991)(“[t]he constitutional command is clear”); Zavala Vázquez v. Mun. de Ponce, 139 D.P.R. 548, 551 (1995, Negrón 
García, J., concurring) (“translucent prohibition…[w]e cannot ignore the text”). 
43 Asoc. Fotoperiodistas v. Rivera Schatz, 180 D.P.R. 920, 977 (2011, Rodríguez Rodríguez, dissenting). 
44 See Fournier v. González, 80 D.P.R. 262 (1958); P.R. Tel. Co. v. Martínez, 114 D.P.R. 325 (1983); Toll v. Adorno 
Medina, 130 D.P.R. 352 (1992); Rodríguez Rodríguez v. E.L.A., 130 D.P.R. 562, 570 (1992); Rosario v. Toyota, 166 
D.P.R. 1 (2005, Rebollo López, J., concurring); Suárez Cáceres v. C.E.E., 176 D.P.R. 31 (2009); Brau v. E.L.A., 2014 
T.S.P.R. 26. 
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The characteristics of the Puerto Rican constitutional experience make it very 

difficult to distinguish between ascertaining original semantic meaning and giving legal 

content to the text of the Constitution. This is due to the central role the Records of the 

Constitution plays in constitutional adjudication. The Supreme Court of Puerto Rico 

constantly bases its interpretation and construction of the constitutional text on the 

information contained in the historical record. Puerto Rican originalism mixes and blurs 

the lines between original semantic meaning, original intent, original purpose and original 

expected application. There is a little bit of each, and it is why I’ve employed the concept 

of original explication. 

The search for original explication, particularly from a purposive viewpoint, is the 

main focus behind the Supreme Court’s approach to constitutional interpretation and 

construction. There are simply too many instances of the Court’s use of the framers’ 

expressly stated purposes, goals, explanations, understandings of semantic meaning and 

even plausible uses and applications of the constitutional content in the future.45 It is 

almost impossible to separate the different tools the Court uses to ascertain meaning and 

legal content: “In our search for the meaning of the quoted provision, it is proper that we 

research what ideas and purposes the framers who drafted it had in mind when they 

adopted the provision.”46 

                                                             
45 It would be incorrect to simply catalogue this approach as original expected applications. There’s a difference 
between what we think the framers would have done in a particular controversy, and what they actually and 
unambiguously said during the debates in the floor of the Constitutional Convention. In the latter case, the framers 
used examples to clarify meaning. As a result, if a particular case before the Supreme Court is related to one of those 
specific examples, the examples will be neatly applied. 
46 A.D. Miranda, Inc. v. Falcón, 83 D.P.R. 735, 739 (1961). 
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In that sense, the Court’s normal approach to interpretation is that a particular 

provision’s “meaning” is explained by the framers.47 That is, that the debates among the 

framers are not evidence of meaning, but that they are the authoritative source of actual 

meaning. In those circumstances, the Court actually interprets and applies the framers’ own 

interpretations. The analysis in order to ascertain precise meaning is mostly done as to the 

words the framers used in the records of the Constitutional Convention as if they were the 

constitutional text itself. The first crack at what the meaning of the text is belongs to the 

framers through the historical record. If the record is clear, the interpretation process ends. 

If there is historical record ascribing meaning, but the words the framers used during the 

workings of the Convention are not completely clear, then the Court embarks on a process 

of interpretation as to those words.  

It is when there is no record to rely on that the Court actually engages in 

independent constitutional interpretation. When doing its own interpretation of meaning, 

the Supreme Court is all over the place.48 But for now, it is worth exploring the times in 

which the Supreme Court did not exclusively use the historical record to determine 

semantic meaning, but instead it employed other tools of interpretation in order to 

ascertain communicative content.49 

                                                             
47 Asoc. Maestros P.R. v. Srio. de Educación, 137 D.P.R. 528, 544 (1994). 
48 Sometimes it focuses on debates as to grammatical implications. See, Nogueras v. Rexach Benítez I, 141 D.P.R. 470 
(1996); Ramírez v. Mari Brás, 144 D.P.R. 141 (1997). 
49 This tends to happen when the historical record is not helpful or the words to be interpreted evade clarity. See 
Sostre Lacot v. Echlin of P.R., Inc., 126 D.P.R. 781, 793 (1990, Negrón García, J., dissenting). 
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First, there have been some expressions in favor of the fixation theory, that is, that 

the semantic meaning of a word is fixed from the moment of its adoption.50 The same thing 

can be said about the importance and authoritativeness of the original semantic meaning 

of constitutional language. 51  Second, original legal content trumps original semantic 

meaning when a word or concepts has different semantic and legal meanings. 52  The 

Supreme Court does not give much importance to semantic meaning of words as distinct 

from their legal effects.53 

Probably the biggest originalist blind spot in the Supreme Court of Puerto Rico’s 

case law is the use of modern dictionaries to ascertain the communicative meaning of 

words adopted in 1952. Even self-proclaimed originalists have incurred in this originalism 

faux pas. We saw this problem in A.A.R. In those circumstances, the Court states that it is 

bound by the original words of the Constitutions and the original designs of its framers, 

but automatically, and without much thought, quotes from current dictionaries. Examples 

abound.54 This reinforces the proposal that Puerto Rican originalism is one of original 

                                                             
50 Ramírez v. Registrador, 116 D.P.R. 541, 546 (1985). 
51 Academia San Jorge v. J.R.T., 110 D.P.R. 193, 234 (1980, Trías Monge, C.J., dissenting) (the Court split as to whether 
the word “employer” related to the right of workers to organize a labor union and bargain collectively included a 
private, religious high school). 
52 Zavala Vázquez, supra note 42, at 565 (Corrada del Río, J., dissenting) (“[W]e must discard mere technicalities of 
semantic linguistics and focus on the real purpose behind the constitutional [provision at issue]”).  
53 Estrella v. Mun. de Luquillo, 113 D.P.R. 617, 618 (1982); Viajes Lesana, Inc. v. Saavedra, 115 D.P.R. 703 (1984). 
54 See García v. Aljoma, 162 D.P.R. 572, 591 (2004) (using a 1988 and a 1991 dictionary to interpret and differentiate 
“health” and “personal integrity” in Section 16, Article II’s guarantee to workers to protections as to their health and 
personal integrity in the workplace); Rosario v. Totoya, supra note 444, at 19 (Rebollo López, J., concurring) (using a 
2001 dictionary to ascertain the meaning of “social” and “condition” in Section 1, Article II’s prohibition on 
discrimination on account of social condition); Pueblo v. Guerrido López, 179 D.P.R. 950, fn. 5 (2010) (using a 2001 
dictionary to ascertain the meaning of “confront” in the Bill of Right’s confrontation clause); In re Aprob. Rs. y Com. 
Esp. Ind., 184 D.P.R. 575, 584 (2012, Joint Opinion of Martínez Torres, Pabón Charneco, Kolthoff Caraballo, Rivera 
Garía, Feliberti Cintrón and Estrella Martínez) (using a 2012 Royal Spanish Academy entry as to the meaning of 
“superintend” as used by the framers in an internal Report to the Convention with relation to the division of powers 
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explication, instead of original public meaning. The framers also warned about limiting 

original analysis to semantic meaning. According to the Supreme Court, “[the framers] 

signaled their preference for an interpretation of language within its own social and historic 

context over an interpretation based on dictionaries, when the language is inexorably 

linked to a legal concept.”55 

Broad Language 

Constitutions can’t say everything specifically. In some instances, framers will use 

general language in order to compensate the practical unfeasibility of articulating every 

conceivable rule or filling out all of the details. In other words, general language substitutes 

clear text. But, in Puerto Rico, the general language is not used as a substitute for clear text 

but as a supplement to it. This applies to the death penalty-cruel and unusual punishment 

clauses, as well as the specific prohibitions on discrimination and the more general equal 

protection clause. 

The Puerto Rico Constitution has text that is expressly of an aspirational nature,56 

but which should not be dismissed as merely symbolic or even useless in the process of 

constitutional construction and adjudication. For example, it has a pivotal role to play in 

statutory interpretation. Sometimes the aspirational nature of language to justifies 

restraint.57 But then, sometimes the framers intercede and language that has the textual 

                                                             
between the Court and the Chief Justice as to rulemaking authority inside the Judicial Branch. This is another example 
of interpretation, not as to the words of the Constitution, but as to the words of the constitutional record). 
55 A.D. Miranda, Inc., supra note 46, at 745. 
56 See, for example, Section 19, Article V which conditions the right to rehabilitation on the availability of resources. 
57 Asoc. Academias y Col. Cristianos, 135 D.P.R. 150, 169 (1994). 
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characteristics of mere aspiration become justiciable and binding provisions because the 

framers said so. In those circumstances, the Court is able to say that “[these provisions] 

cannot be reduced to mere postulation of principles,” and thus use them as binding law.58  

A similar thing happens to constitutional values and ideals. They resemble policy in 

that they are substantive in nature, but are general enough to be associated more with 

aspirations and principles. Still, these values and ideals can be very ideologically-laden. For 

example, the Supreme Court has read the entirety of Section 16, Article II’s catalogue of 

individual workers’ rights as an articulated expression of a constitutional ideal of “the high 

dignity of human labor” and of the “basic rights of workers.”59 The dignity clause and the 

express prohibition of discrimination are also articulations of these values and ideals that 

have concrete and binding legal effect. 60  Constitutional values are also present when 

dealing with balancing acts in situations where rights collide. 61 Finally, we have 

constitutional principles or other general language provisions that, almost inherently, have 

different effects than clear text articulated in specific rules.62 As we saw, the rule-broad 

language combination may create a gray area of disagreement and under-determinacy, but 

is premised on the existence of an irreducible core that has rule-like effects. An example of 

this is the cruel and unusual punishment provision, where the analytical emphasis is on the 

penumbra more than in the core, as a testament of the strength of the core and the 

                                                             
58 Paoli Mendez v. Rodríguez, 138 D.P.R. 449, 460 (1995). This case involved the environmental public policy provision 
and statutory interpretation. 
59 A.D. Miranda, Inc., supra note 46, at 741.  
60 See Ocasio v. Díaz, 88 D.P.R. 676, 728 (1963); Zachry Interlational v. Tribunal Superior, 104 D.P.R. 267, 279 (1975). 
61 See P.R. Tel. Co., supra note 44, at 346. 
62  As to general language provisions, the Court will still look to the historical record as part of its process of 
interpretation. In many instances, this leads to interpretations that turn general language into very specific content. 
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potential of its penumbra.63 The core is treated as a given and the penumbra is given a big 

head start. But a Court accustomed to clear and specific language can sometimes seem 

bothered by general language, for it makes interpretation that much harder. 

2. The Framers’ Role: Intent, Purpose and Original Explication 

Why the Framers? 

Previously, I commented on the historical significance of the constitution-making 

process that culminated, not with the popular referendum that ratified the Constitution, 

but with the Constitutional Convention that created it. Since 1952, there has been 

unanimity that the relevant intent is that of the framers because the process was based on 

the notion that the People constituted themselves through the Convention. That popular 

process also allows for the view that the creation of the Constitution was not an improvised, 

informal affair, but a careful, historic and well thought out event.64 

This view of the Convention began early on after the adoption on the Constitution 

in 1952. As early as 1954, a unanimous Supreme Court wrote: “The Constitution was 

approved by the elected representatives of the Puerto Rican People in a Constitutional 

Convention. This took place after careful consideration of each clause by its commissions 

and the debates in the floor of the Convention.”65 First, note the view that the Constitution 

                                                             
63  See Pueblo v. Ortiz Pepín, 105 D.P.R. 547, 586 (1977, Negrón García, J., concurring in the judgment) (“The 
constitutional prohibition of ‘cruel and unusual punishments’ …enshrines a dynamic concept whose nature 
overcomes the strict, historic focus that generated its adoption, in the sense that it only prohibits barbaric and 
inhumane punishments like burning someone at the stake, decapitation, corporal dismemberment, and other forms 
of torture that sadly fill up the annals of history.”). 
64 This includes the agenda and priorities of the framers, for example, as to labor rights. Dolphin Int’l of P.R. v. Ryder 
Trucklines, 127 D.P.R. 869, 877 (1991). 
65 (Emphasis added) Pueblo v. Figueroa, 77 D.P.R., 188, 196 (1954). 



386 
 

was not approved by the People in the ratification referendum, but by the People through 

the delegates. This is not merely based on a positive view of representative democracy, but 

due to the context of the process itself, where the People were active participants in the 

drafting of the Constitution. Second, note the emphasis on the work of the Convention, by 

way of reference to the commission process, the role of floor debates and the fact that the 

drafting work was one characterized by careful consideration of the text. As a result, the 

framers are they main object of historical research during the process of constitutional 

interpretation, construction and adjudication. We The People found direct expression and 

articulation through the delegates.66 

Still, the emphasis is on the framers’ interpretation of the text, not the views they 

may have outside of the text. In that sense, their intent is only relevant as it’s related to text: 

“Whatever the opinions of the delegates to the Constitutional Convention were as to the 

minimum statutory requirements for the inscription of new political parties, the 

Convention ordered in Section 6 that the applicable requirements would be those 

established by statutory law at the time the Constitution was adopted.”67 But what started 

out as “deference” to the views of the framers in relation to the text, 68  became a 

methodology in which the framers’ interpretation of text became authoritative and 

determinative. 

                                                             
66 See Rivera Figueroa v. The Fuller Brush Co., 180 D.P.R. 814, 902-903 (2011). 
67 (Emphasis added) P.A.C. v. Gobernador, supra note 42, at 182; “It is a document that transcends the personal 
preferences of its authors.” P.R. Tel. Co., supra note 48, at 350. 
68 “[I]n view of the deference we owe to the expressions of the Constitutional Assembly…” García Passalacqua v. 
Tribunal Electoral, 105 D.P.R. 49, 69 (1976). 
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The Importance of the Historical Record and Its Central Role in 
Interpretation 

 

The constitution-making process in Puerto Rico was a public, formal and 

transcendental event. The framers were aware of this from the very beginning. The Reports 

of the Commissions and the debates in the floor of the Convention were not directed 

exclusively at the delegates. The People, the courts and posterity were also the object of the 

framers deliberations. At the heart of these deliberations is the Constitutional Convention’s 

Record that incorporates both the commission reports and the debates on the floor. The 

importance the Supreme Court has given to this Record since the very beginning of the 

constitutional era makes it the functional equivalent of an explanatory appendix to the 

main constitutional text. It is institutional practice for the Supreme Court, after citing the 

relevant constitutional provision, to immediately quote from the responsible Commission’s 

Report explanation of that provision. Text and Report become one.69 

The method of quoting from the Report offers many advantages. First, it exudes 

legitimacy. The framing generation and the constitution-making process still have strong 

support in Puerto Rican collective memory. Tying the text to the record puts the Court on 

firmer ground. Second, it makes interpretation safer by allowing a court that announces an 

unpopular result to point to the Record as evidence of its lack of options. They are merely 

                                                             
69 I found over twenty constitutional cases where the routine method was to quote from the text of the relevant 
constitutional provision and, immediately after, quote from the corresponding Report by the relevant Commission. 
This practice spans all six decades of modern Puerto Rican constitutionalism. See, for example, Pueblo v. Figueroa, 
supra note 65 (1954); E.L.A. v. Hermandad de Empleados, 104 D.P.R. 436, 440 (1975); Vélez v. Muncipio de Toa Baja, 
109 D.P.R. 369, fn. 1 (1980); In re Ríos, 112 D.P.R. 353 (1982); San Miguel Lorenzano v. E.L.A., 134 D.P.R. 405, 426 
(1993); Bonilla Medina v. P.N.P., 140 D.P.R. 294 (1996); Díaz v. Wyndham Hotel Corp., 155 D.P.R. 364, 380 (2001); 
Pueblo v. Jaramillo Figueroa, 170 D.P.R. 932, 937 (2007, Rivera Pérez, J., concurring); Pueblo v. Guerrido López, supra 
note 54 (2010). 
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applying the stated, clear and uncontested will of the founders. Third, is makes 

interpretation easier, because instead of looking for elusive collective intent, diving into 

old dictionaries and newspapers to ascertain original meaning, explanation and purpose or 

even appear to be making it up, the richness of the Record gives many answers to many of 

the most difficult questions before the Court and, once given, it need not look any further. 

The Supreme Court has consistently expressed the central role of the Record in 

constitutional adjudication. Like the use of the Commissions’ Reports as an inseparable 

appendix to the constitutional text, reference to the authoritative nature of the Record has 

been a constant in sixty years of adjudication. As early as 1955, the Court stated: “The 

question presented before us makes it necessary for us, in our analysis of the legal scope of 

the constitutional provision at issue, to examine the original records of its creation.”70 This, 

of course, in inherently linked with the issue of original intent: “[I]n our search for meaning 

[of the constitutional provision at issue] it is proper for us to investigate which ideas and 

purposes the framers had in mind when they wrote and approved [it].”71 Over the years, the 

role of the official Record has only become stronger: “It is improper to give such meaning 

[to the provision at issue], especially when the only direct source that exists to interpret it, 

the Report [of the Commission on] the Bill of Rights, expressly limits the prohibition [at 

issue]…”72 And the trend continues: “Given that our constitutional document is of recent 

                                                             
70 (Emphasis added) Sánchez v. González, 78 D.P.R. 849, 851 (1955, Negrón Fernández, J., concurring). 
71 (Emphasis added) A.D. Miranda, Inc., supra note 46, at 739-740. See also Hernández Agosto v. Romero Barceló, 
112 D.P.R. 407, 421 (1982): “It is of vital importance to look at the history of the Convention as it relates to the 
present issue, because it brilliantly illuminates the intent and purpose [of the provision under analysis].” 
72 Díaz Aponte v. Comunidad San José, Inc., 130 D.P.R. 782, 815 (1992, Fuster Berlingeri, J., dissenting). See also, 
Rodríguez Rodríguez, supra note 44, at 570. 
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adoption, the task of researching its history in order to interpret its different provisions is 

relatively easy, since we have preserved the memories and debates of the Constitutional 

Assembly…[T]he par excellence source used for this task is the Record of the Constitutional 

Convention.”73 Slowly but surely, the Record has transcended from being a source that 

helps interpretation to the main source of interpretation. 

We saw earlier how, rarely, clear text was the beginning and end of constitutional 

analysis. Even when the text is as clear as day, the Court routinely confirms its analysis of 

text with recourse to other sources, particularly the Record of the Convention. Once the 

Court is satisfied that the Record directly offers the necessary interpretation, and even 

construction, of the applicable constitutional text, it routinely ends in inquiry there and 

resolves the question. In other words, the Record is authoritative enough to dispend with 

other sources of interpretation and construction, including the independent analysis of the 

Supreme Court itself. 

When the Record is clear as to the meaning, scope, legal effect or even application 

of the text, that is normally enough for the Supreme Court of Puerto Rico: “[T]he debate 

[in the Convention floor] leaves no room for doubt”;74 “[a] quick glimpse [of the text and 

the Record] convinces us that the plaintiffs are wrong…The debate in the convention 

                                                             
73 (Emphasis added) In re Aprob. Rs. y Com. Esp. Ind., supra note 54, at 582, c.f. L. Muñiz Arguelles & M. Fraticelli 
Torres, Legal Research in Puerto Rican Law 32, Bogotá, Ed. Temes (2006). See also Brau, supra note 44, at 34: “Just 
like in the federal jurisdiction they can count on The Federalist Papers to interpret the U.S. Constitution, our system 
relies on the Record of the Constitutional Convention in order to interpret our Supreme Law, with the advantage 
that ours was approved only a few decades ago, while its federal counterpart was adopted more than two centuries 
ago.” 
74 (Emphasis added) Petrovich v. Srio. de Hacienda, 79 D.P.R. 250, 260-261 (1956). 
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illuminates the reach and purpose [of the provision at issue]”; 75  “the record of the 

Constitutional Convention is clear”;76 “[a]n analysis of the rich record of the Constitution 

leaves no room for any doubt with respect to the fact that the decisive and unanimous will of 

the Constitutional Convention was…”77 A clear and on-point Record is decisive and typically 

ends the constitutional inquiry.78 Of course, the Court does feel it has some wiggle room 

when the Record is not on point, and instead only addresses the issue generally.79 But when 

the Record does provide an answer on point, it resolves the issue.80 It becomes such “clear 

evidence” of meaning that is becomes meaning, for the Court rarely looks elsewhere as part 

of its task of interpreting the Constitution.81 

At the lower level of the spectrum, the Record “confirms” the interpretation that can 

be derived directly from text.82 At the higher level of deference, some have stated that when 

an issue has been addressed directly by the Convention in its debates, it is inappropriate to 

attempt to reach a different result by way of another constitutional provision.83 Associate 

Justice Fuster Berligenri has articulated the most intense position: “[O]nce we have 

explored and have found the intent of the framers as to one particular issue, it is not 

                                                             
75 Hernández Agosto v. Ortiz Montes, 115 D.P.R. 564, 565-566 (1984). 
76 Nogueras v. Rexach Benítez I, supra note 48, at 472. 
77 (Emphasis added) P.P.D. v. Peña Clós I, 140 D.P.R. 779, 815 (1996, Fuster Berlingeri, J., concurring in part and 
dissenting in part). 
78 See, for example, Pueblo v. Quiles, 83 D.P.R. 63 (1961); Municipio de Guaynabo, supra note 40; Misión Industrial 
P.R. v. J.P, 146 D.P.R. 64 (1998). 
79 Green Giant Co. v. Tribunal Superior, 104 D.P.R. 489 (1975). 
80 P.I.P. v. E.L.A., 109 D.P.R. 685, 696 (1980, Negrón García, J., concurring). This is directly relate to the issue of specific 
examples and applications stated by the framers during the debate and to the significance of defeated amendments 
in the Convention floor. See Part II(3)(g); Pueblo v. Santiago Feliciano, 139 D.P.R. 361 (1995). 
81 P.S.P. v. Srio. de Hacienda, 110 D.P.R. 313, 318 (1980); In re Colton II, 154 D.P.R. 776, 778 (2001, Vote of Rivera 
Pérez, J.) 
82 Vega et al v. Telefónica, 156 D.P.R. 584, 601 (2002). 
83 Defendini Collazo v. E.L.A., 134 D.P.R. 28 (1993). 
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necessary to analyze separately other sources relating to the Constitution because the result 

would have to be the same.”84 The balance favors intent over text: “We can’t find anything 

that would lead us to conclude that the interpretation we have adopted today was not what 

the framers of our Constitution ordered.”85 What is clear from the cases of the Supreme 

Court of Puerto Rico is that the main and authoritative source for interpretation in that 

country’s constitutional system is the Record of the Constitutional Convention. As a 

general rule, if it’s there, it’s over. If it’s not there, then normal interpretation can proceed. 

The Intent of the Framers as the Ultimate Source of Constitutional 
Adjudication 

 

The Supreme Court of Puerto Rico’s constant reference to, or use of, the ‘intent’ of 

the Constitutional Convention is too frequent to do a case by case analysis. The number of 

cases in which an affirmative claim about the intent of the framers was made by the Court 

or one of its members is staggering: no less than 50 of the 201 cases analyzed for this Article. 

Sometimes the Court makes direct use of the term ‘intent’, 86 while in other cases the intent 

of the founders was followed but the Court employed other, closely related terms. In other 

cases, the Court simply did original intent analysis without direct reference to that 

concept.87 In most of these cases, the concept of intent varies, but it mostly relates to what 

                                                             
84 Id, at 110 (Fuster Berlingeri, J., concurring). This was the statement singled-out by Prof. Villaronga in his Law 
Review Article criticizing this apparent radical originalist approach. See supra note 28. 
85 Suárez Cáceres, supra note 44, at 77-78. 
86 See, for example, Pueblo v. Guzmán Vélez, 100 D.P.R. 198, 201 (1971); Green Giant Co., supra note793, at 543 
(Trías Monge, C.J., dissenting); P.I.P. v. E.L.A., supra note 80, at 691 (Dávila, J., concurring); Hernández Agosto v. 
Romero Barceló, supra note 71, at 421; Ramírez v. Regsitrador, supra note 50, at 545 (“On this issue, the intent of 
the Convention was clear”); López, Fed. Coms. Unidos v. Mun. de San Juan, 121 D.P.R. 75, 86 (1988); De Paz Lisk v. 
Aponte Roque, 124 D.P.R 472, 484 (1989). 
87 Sometimes the Court or its members makes reference to the “will” or what the Convention was “thinking” when 
it adopted a particular provision. See Sánchez v. González, supra note 70, at 854, 855 (Negrón Fernández, J., 
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the framers wanted and attempted to do, their goals, purposes and reasons for adopting a 

particular text, as well as the desired outcome of their work. 

But the issue of intent is not limited to affirmative claims of what the intent was. It 

also extends to conclusions as to what it was not: “A contrary holding would require 

assigning the Convention the intent to…”;88 “it was not the intent of the Constitutional 

Convention…”;89 “if the intent had been…”;90 “[t]here is no trace in the record of an intent 

to…”91 As a result, intent becomes a powerful tool, whether to affirmatively assign intent to 

the framers or to reverse engineer intent to oppose an particular interpretation of a 

provision.  

The process of identifying that intent also varies. It can take many forms: from the 

framers themselves expressly articulating their intent to the Court’s own analysis of the 

historical record in order to identify intent. In either case, the goal is the same: to ascertain 

the intent of the framers as an authoritative element of constitutional interpretation and 

adjudication. Whether the intent relates to purpose, elaboration as to semantic or legal 

meaning, or concrete applications of the constitutional text, the search for intent is more 

or less the same and, as a general rule, plays a decisive role. Sometime that intent manifests 

itself through obvious context and implicature:92 “The Constitutional Convention…knew 

                                                             
concurring). It also makes reference to what the Convention “had in mind”. Municipio de Guaynabo, supra note 40, 
at 547. 
88 González v. Tribunal Superior, 75 D.P.R. 585, 622 (1953). 
89 Pueblo v. Soto, 77 D.P.R. 206, 212 (1954). See also U.T.I.E.R. v. J.R.T., 99 D.P.R. 512, 523 (1970); Rosario v. Toyota, 
supra note 44, at 43 (Rodríguez Rodríguez, J., dissenting). 
90 Rodríguez Rivera v. Comisión, 84 D.P.R. 68, 80-81 (1961). 
91 P.S.P. v. E.L.A., 107 D.P.R. 590, 598 (1978). 
92 Lawrence B. Solum, Originalism and the Unwritten Constitution, 2013 ILLINOIS L. REV. 1935, 1956 (2013).  
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that the [provision] could not be used to that end.”93 But the Supreme Court has gone even 

further than that by inferring the information and knowledge available to the framers.94 

Some things are so obvious that they went without saying.95 

Using the Record 

Over the past 60 years, the Supreme Court of Puerto Rico has consistently looked to 

the Convention’s official Record. It is the main, and sometimes exclusive, source of 

authoritative meaning of the Constitution. It would almost seem like the delegates have 

become our permanent members of the Supreme Court, with the justices serving as their 

intermediaries. Of the 201 cases analyzed for this Article, the Supreme Court quoted or 

made reference to the Convention Record as an authoritative source of constitutional 

meaning a total of 121 times.96 Quantitatively, references to the debates in the floor were 

the primary source of Record usage: 89 times. References to the Reports number 73. The 

Supreme Court referenced both in a single case a total of 42 times. This confirms that 

original explication is the main model of constitutional adjudication in Puerto Rico. 

But for what exactly does the Supreme Court use the Convention’s Record? 

                                                             
93 González v. Tribunal Superior, supra note 44, at 622. See also, Figueroa v. Díaz, 75 D.P.R. 163, 168 (1953); Fournier 
v. González, supra note 44, at 266;  Hererro y Otros v. E.L.A., 179 D.P.R. 277, 293 (2010). 
94 “We have to suppose that when our Constitutional Convention met, it was aware…” Pueblo v. Álvarez Trinidad, 
supra note 38, at 598. 
95 “At no time did the debate focus on employees of private establishments [as to their right to unionize and bargain 
collectively]. Within the context of the constitutional guarantees, the rights of these workers was not a debatable 
proposition.” J.R.T. v. Asoc. Servs. Médicos Hosp., 115 D.P.R. 360, 365 (1984). 
96 The remaining cases do not reference the Record for a variety of reasons: the simple nature of the case only 
required neat application of precedent or settled doctrine, and so on. 
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First, it can determine the content of original communicative meaning; what the 

words mean. Again, I don’t mean that the Record offers evidence of original meaning, but 

that it is the authoritative source of meaning. The Record explains both what the words 

meant to the framers and what they thought the text would entail, that is, what its effects 

would be. What started out as evidence became authoritative: “The Reports of the 

Commissions and the debates in the floor –along with text- are the main sources used in 

order to determine the meaning of our Constitution’s specific provisions.”97 Meaning in 

this context includes both semantic content of language and its scope. This is the main crux 

of the original explication approach. 

The Supreme Court of Puerto Rico has expressed the authoritative nature of the 

framers’ interpretation of the Constitution. As early as 1956, the Court stated: “[t]he 

Constitutional Convention interpreted [the provision in the following way].”98 In 1971, it 

went a step further: “[the contrary position] would go against the interpretation that the 

Constitutional Assembly gave Section 11, Article II of our Constitution that guarantees the 

right to trial by jury in Puerto Rico.”99 

The textual clarity that characterizes the Constitution of Puerto Rico leaves little 

room for research into the semantic meaning of the words. As a result, the Court’s historical 

analysis of the constitutional text focuses more on purpose and scope. Still, the search for 

further explanation and elaboration as to the communicative content of the text can be 

                                                             
97 Pueblo v. Figueroa, supra note 65, at 196. 
98 (Emphasis added) E.L.A. v. Fajardo Sugar Co., 79 D.P.R. 321, 330 (1956). 
99 (Emphasis added) Pueblo v. Guzmán Vélez, supra note 86, at 201. 
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found in the Court’s cases. The net effect is to give the Constitutional Convention a second 

bite at the apple: to repeat what they put in the Constitution, but in longer phrases and 

sentences that offer a neater picture of what the attempted to communicate, without 

cluttering the constitutional text. In some cases, the framers themselves directly offered 

definitions as to the adopted text.100 

One of the main issues in constitutional adjudication is the scope, reach and effect 

of the words of the Constitution. The ultimate goal of judicial interpretation is not to 

ascertain communicative meaning, but to give it effect in concrete situations. After 

identifying purpose, ascertaining effect and scope is probably the main goal behind 

constitutional analysis in Puerto Rico. Examples abound.101 Meaning and effect cannot be 

separated.102 Finally, as with intent, the Record can also reject a particular view of the scope 

of the text.103 

Second, the Record explains the purpose of the constitutional text. This can happen 

in two instances: (1) directly, when the Record expressly states what the purpose is;104 or (2) 

indirectly, when the Court can identify purpose from the Record.105 Reach and meaning can 

                                                             
100 Figueroa v. Díaz, supra note 93, fn. 2. 
101 E.L.A. v. Hermandad de Empleados, supra note 69, at 440; Molina v. C.R.U.V 114 D.P.R. 295, 309 (1983, Irizarry 
Yunqué, J., concurring in the judgment) (“[the debates among the delegates] are very revealing as to the nature and 
scope of this [provision]”); Pueblo Int’l, Inc. v. Srio. de Justicia, 122 D.P.R. 703, 729 (1988, Negrón García, J., 
concurring in the judgment). 
102 Sánchez v. González, supra note 70, at 853. 
103 “The debate in the Constitutional Convention clearly established that [the provision] was not meant to say that…” 
Pueblo v. Figueroa, supra note 65, at 190. 
104 See, for example, Vélez v. Municipio de Toa Baja, supra note 69, fn. 1 (1980); Pueblo v. Rivera Morales, 133 D.P.R. 
444, 447 (1993). 
105  See, for example, San Miguel Lorenzana, supra note 69, at 426; Iglesias v. Sria. Dept. Corr. y Rehab., 137 D.P.R. 
479, 493 (1994, Naveira, J., dissenting). 
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also be seen as an extension of purpose.106 The search for purpose is the main focus of the 

original explication model. 

Third, the constitutional record elaborates on what a particular provision entails. It 

offers longer explanation where the constitutional text is terse.107 The Record “clarifies”,108 

“sheds light” and “reveals”109 issues like meaning, intent, purpose, goals, reach and scope. 

It can also confirm the apparently plain meaning of language.110 

Broad Purpose and Intent 

Puerto Rican originalism is of a progressive, rights protective and expansive nature. 

A Court in-synch with this constitutional model will be legitimized –at the very least- in 

pursuing those progressive substantive results. It cannot be charged with being activist, 

unduly interventionist or illegitimate. 

This combination of text, history and policy –all of a progressive, expansive nature- 

is not a coincidence. Progressive constitution-makers, backed up by corresponding social 

and political forces, created a new type of constitutionalism that is explicitly ideological in 

nature. In order to achieve these results, constitution-makers must (1) be clear and 

expansive in the text they adopt, (2) articulate their progressive views and motives in clear, 

authoritative history, and (3) include important social and economic issues in the text and 

                                                             
106 A.D. Miranda, Inc., supra note 46, at 739-740; In re Participación de los Jueces, 80 D.P.R. 784, fn. 1 (1958); 
Clemente v. Depto. de la Vivienda, 114 D.P.R. 763, 767 (1983); Hernández Agosto v. Ortiz Montes, supra note 75, at 
566. 
107 See Herrero y Otros v. E.L.A., supra note 93, at 244. 
108 Aponte Martínez v. Lugo, 100 D.P.R. 282, 290 (1971); Pueblo v. Pagán Medina, 175 D.P.R. 557, 568 (2009). 
109 See, for example, J.R.T. v. Asoc. Servs. Médicos Hosp., supra note 95, at 364; Morales Morales v. E.L.A., 126 D.P.R. 
92, 106 (1990). 
110 Vega et at v. Telefónica, supra note 82, at 601. 



397 
 

structure of the Constitution. In all of these instances, there is a structure-content split. 

You can have clear text, but it can also be narrow and minimalist in nature. You can have 

clear and authoritative history, but it can be conservative, reactionary or minimalist. You 

can include socio-economic rights and entrench policy choices, but these can also be of a 

conservative nature. 

So far, we have seen the structural features of the Puerto Rican constitutional record: 

clarity, detail, explanation, authoritative nature, and so on. But, there is also a substantive 

side to this history: the intent and purposes of the framers were, for the most part, explicitly 

progressive and rights protective. In particular, we can clearly appreciate a strong, pro-

rights view of constitutionalism. This also applies to a broad and expansive view as to the 

social role of the state and its police powers. While certain aspects of the Bill of Rights 

mistrusts government encroachment, the rest of the constitutional structure see the state 

as an ally in the type of society the Constitution wishes to build. 

In Puerto Rico, the Record of the Constitutional Convention points to broad, 

expansive intent.111 Rights get the most attention.112 As such, seemingly broad rulings by the 

Supreme Court are directly supported by original purpose and intent.113 This also applies to 

constitutional prohibitions related to progressive policies.114 

                                                             
111 A.D. Miranda, Inc., supra note 46 (workers’ rights); Municipio de Guaynabo, supra note 40, (labor policy).  
112 Zachry International, supra note 60, at 280-281); E.L.A. v. Hermandad de Empleados, supra note 69, at 440 
(privacy); Figueroa, Ferrer v. E.L.A., 107 D.P.R. 250, 258 (1978) (same); Bonilla Medina, supra note 69, at 299 (free 
speech); Díaz v. Wyndham Hotel Corp., supra note 69, at 380 (workplace discrimination). 
113 See, for example, Dolphin Int’l of P.R., supra note 64, at 877. (“When drafting our Constitution, the delegates to 
the Constitutional Convention gave central importance to the issue of labor and workers’ rights. Proof of that is the 
agenda of the Commission on the Bill of Rights.”). 
114 Asoc. Maestros P.R. v. Srio. de Educación, supra note 43, at 544. 
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Specific Examples and Defeated Proposals 

While discussing the meaning, purpose and reach of each constitutional provision, 

the delegates to the Constitutional Convention constantly used examples of possible effects 

of the text as part of their attempts to persuade their fellow delegates. Obviously, examples 

are scarce. Yet, they serve two purposes.  

First, there have been cases where the question under analysis was directly related 

to some of the examples used during the Convention. In those circumstances, the 

applicable example served as authority to resolve the question. Second, when the examples 

are not on-point, they can be used as authoritative analogies. 

 Some statements by the delegates can also have authoritative effect when they were 

not challenged by the other members of the Convention. Lack of objection as signal of 

approval.115 Also, the Supreme Court has taken note of instances in which an objection 

would have be expected, in which case it concludes that the lack of objection points to a 

different interpretation that would make an objection unnecessary.  

This approach is not identical to looking for original expected applications. These 

are concrete examples and conversations during the proceedings on the Convention that 

shed light on what a provision was actually designed to do. There is a difference between 

expected application and the Convention’s ability to actually predict one possible scenario 

where its text would be applied.116 

                                                             
115 González v. Tribunal Superior, supra note 88, at 607. 
116 In the middle 1980’s, the Court was briefly only staffed by one Chief Justice and three Associate Justices. Whether 
they were a legitimately constituted Court became an issue. The Court held that it was. In support to their apparent 
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In Municipio de Guaynabo v. Tribunal Suprerior, the Court analyzed whether the 

Constitution’s unqualified command that all employees working more than eight hours a 

day shall receive overtime compensation applied to municipal workers. Unsatisfied with 

the purely textualist approach, the Court turned to the records of the Constitutional 

Convention and took note of the lack of debate as to the possibility of an exception for 

municipal workers: “It is well known that during the debates in the Constitutional 

Convention no one proposed or discussed the need to exclude government or municipal 

workers from the protections of Section 16…This happened, even though the [previously 

existent statutory] exclusion was well known to the labor union leadership present at the 

Constitutional Convention.”117 As a result of the unconditional nature of the text and what 

would have been an expected objection from the tri-partite labor delegation, the Court held 

that municipal workers were not excluded from the constitutional right to overtime pay. 

This is an example of lack of expected debate as indicative of what the meaning of the 

provision must be.118 

One the most important cases that used the explanations of the framers as to their 

choice of words relates to their discussions on the right to strike and the government’s 

power to regulate them. Sections 17 and 18 of the Bill of Rights give workers the right to 

unionize, bargain collectively and engage in strikes. The text also states: “Nothing herein 

                                                             
self-serving conclusion, the Court stated that “[t]hankfully, the Convention had the vision and sensibility to foresee 
this problem.” Sánchez Rodríguez v. López Jimenez, 116 D.P.R. 392, 396 (1985). 
117 (Emphasis added) Municipio de Guaynabo, supra note 40, at 549-550. 
118 See also P.I.P. v. E.L.A., supra note 80, at 696 (Negrón García, concurring), where one of the delegates addressed 
the scenario where a 5-member Court splits 2-2-1 in a constitutional case. He stated that such a split would render 
the statute constitutional. “Nobody objected this example or his conclusions.” 
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contained shall impair the authority of the Legislative Assembly to enact laws to deal with 

grave emergencies that clearly threaten the public health or safety or essential public 

services.” The original proposal gave much more discretion to the Legislature to pass laws 

restricting strikes. The delegates from the Socialist Party objected. They proposed that the 

Legislature be able to regulate strikes only in circumstances of “grave” emergencies, where 

there were “imminent” threats to the health, safety or the “general welfare”. The labor 

delegates from the majority party objected to that proposal. They suggested that the 

legislative power be available only in situations of strikes that “clearly threaten” (instead of 

imminently threaten) the health, safety and “essential public services” (instead of general 

welfare). The latter proposal prevailed. Which of these languages was more pro-strike or 

more pro-legislative power to regulate strikes? A linguistic argument could be made either 

way. But the framers themselves answered these questions through specific explanation. Just 

before proposing their amendment, the labor delegates from the majority party stated that 

the Socialist language was “insufficient”, that is, that it did not protect enough the right to 

strike. 119  Persuaded that the new language was more labor-protective than their own 

original proposal, the Socialists withdrew their amendment. This is a clear example of when 

the delegates’ specific characterizations of the meaning of language can be used as the 

determining source for interpreting a constitutional provision. 

This brings us to the issue of proposals and amendments that were defeated during 

the Constitutional Convention. In general, the Supreme Court of Puerto Rico has found 

                                                             
119 (Emphasis added) A.A.A. v. Unión Empleados A.A.A., 105 D.P.R. 437, 453 (1976). 
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that rejected amendments shed light on the meaning and construction of constitutional 

provisions.120 Sometimes, the rejected amendment is on-point as to the specific question 

before the Court. If the drafters rejected that proposal, it cannot be reintroduced through 

interpretation.121 In that sense, they have the same effect as examples, whether they are on-

point or serving as analogies. 

Attention should also be given to successful floor amendments. Because they are 

specifically added, they must mean something, which requires giving them independent 

meaning. Otherwise, they were useless amendments. For example, the original 

constitutional text only protected workers against workplace risks that threatened their 

health. The delegates added the concept of “personal integrity” to accompany health. But, 

there was no debate on why the addition was necessary or what it was meant to do. The 

Court felt forced to give it independent meaning and effect, so it used normal tools of 

interpretation and construction for that purpose.122 

Other Historical Sources: the University and the Delegates in Their Own 
Words 

 

If you find it in the Convention Record, you have greatly improved to chances for 

success in a constitutional case in Puerto Rico. But that is not the only historical source 

worth researching. Almost just as authoritative is the University of Puerto Rico’s School of 

                                                             
120 See, for example, E.L.A. v. Fajardo Sugar Co., supra note 98, at fn. 7; E.L.A. v. Northwestern Const., Inc., 103 D.P.R. 
377, 381-82 (1975) (both unsuccessfully trying to limit the eminent domain power); A.A.A v. Unión Empleados A.A.A., 
supra note 119; Fuster v. Busó, 102 D.P.R. 327, 344 (1974). 
121 García Passalacqua, supra note 68, at 51. We also saw Justice Fuster Berlingeri’s view that if the Convention 
considered an issue and settled it during their debates, the Court cannot revive the issue by way of interpretation. 
See supra note 83. 
122 García v. Aljoma, supra note 54, at 589. 
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Public Administration’s Report to the Convention. The same can be said about two 

particular texts by leading delegates: (1) Dr. Antonio Fernós-Iserns’s book Original Intent 

in the Constitution of Puerto Rico: Notes and Comments Submitted to the Congress of the 

United States, and (2) José Trías-Monge’s book Constitutional History of Puerto Rico. 

Prior to the first meeting of the Constitutional Convention in 1951, the U.P.R.’s 

School of Public Administration was recruited to draft a Report that would suggest a 

constitutional text and structure that would, in conjunction with the political parties’ 

programs, serve as a starting point for the works of the several Convention Commissions 

and, later on, the Convention as a whole. Evidently, many of the suggestions made by the 

Report were modified or even rejected. As to those issues, the U.P.R. Report helps to figure 

out what the changed entailed. As to the suggestions that were adopted by the Convention, 

the Report serves as authoritative history. The Supreme Court explains: “When the 

constitutional process got underway, the School of Public Administration of the University 

of Puerto Rico organized a group of political science and constitutional law specialists and 

scholars to advise the Constitutional Convention.”123 Part of that advising role included 

producing “very valuable reports” that would be used by the Convention’s Commissions.124 

Like with the Record of the Convention, the U.P.R. Report includes elaboration and 

explanation not found in the formal constitutional text. Those explanations are relevant 

both for the process of semantic interpretation and legal construction. 125 The scholarly 

                                                             
123 A.D. Miranda, Inc., supra note 46, at 738. 
124 Id. 
125 Mari Brás v. Caseñas, 96 D.P.R. 15, 19 (1965). 
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nature of the Report, helps explain the ideological underpinnings of the constitutional 

structure.126 But, because of the interesting social composition of the Convention, there 

were some disparity of views. For example, the U.P.R. suggested omitting references to 

labor rights in the constitutional text, in order to allow for further developments in conflict 

resolution that would be hindered if the text was too strict as to labor rights. The 

Convention flat out rejected that proposal. 127  This generates several results. First, it 

reinforces the modification, because it expresses a particular will on the part of the framers 

that trumped the U.P.R.’s suggestions. Second, it can create an ideological disparity that 

requires us to (1) be very careful when using the U.P.R. Report as authoritative source, and 

(2) take into account the ideological makeup of the Convention when engaging in 

constitutional adjudication.128 Still, when the Report is in synch with the Convention, it can 

be used as authoritative source, even more when its content is on point with the question 

before the Court.129 That’s why some Justices believe the Report is “an integral part of the 

history of the Constitution.”130 Most of the time, the Report is used as one tool out of many 

that confirms the overall interpretation.131 

                                                             
126 Aponte Martínez, supra note 108, at 291. The Report makes reference to the “liberal state” in formation. 
127 A.A.A. v. Unión Empleados A.A.A., supra note 119, at 443. 
128 Sometimes the ideological views coincided, as with the issue of socio-economic rights. See Rodríguez v. Srio. de 
Instrucción, 109 D.P.R. 251, 263 (1979); García v. Aljoma, supra note 54, at 580-581. 
129 Fuster v. Busó, supra note 120, at 348. “In The New Constitution of Puerto Rico, a very valuable issue that includes 
the Reports to the Constitutional Convention prepared by the School of Public Administration of the Social Sciences 
College of the University of Puerto Rico, published in 1954, includes commentary about [the question before the 
Court] in such a manner that they would seem to have been written because of the case at bar.” (Emphasis added). 
See also Pueblo v. Ramos Santos, 138 D.P.R. 810, 829 (1995, Fuster Berlingeri, J., concurring). 
130 P.P.D. v. Peña Clos I, supra note 77, at 813 (Fuster Berlingeri, J., concurring in part and dissenting in part). 
131 See, for example, Nogueras v. Rexach Benítez I, supra note 48, at 492 (Hernández Denton, J., concurring in the 
judgment); Ramírez v. Mari Brás, supra note 48, at 175; Córdova v. Cámara Representantes, 171 D.P.R. 789, fn. 7. 
(2007). 
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Dr. Antonio Fernós-Isern was appointed Resident Commissioner in 1946 and then 

elected to that post in 1948, which he would occupy until 1964. As Resident Commissioner 

during this crucial part of Puerto Rican history, Fernós-Isern served as sort of permanent 

ambassador in Congress. Because of the congressional origin of the constitutional process, 

the final Constitution had to be presented to Congress for its approval. Because of his status 

as Resident Commissioner and as one of the principal members of the Popular Democratic 

Party leadership, Fernós-Isern was chosen as President of the Constitutional Convention. 

Yet, one of his most critical roles would be played after the Convention finished its work: 

selling the Constitution to Congress.  

Hence his Original Intent in the Constitution of Puerto Rico: Notes and Comments 

Submitted to the Congress of the United States. Although not an official report, as President 

of the Convention and Resident Commissioner in Congress, Fernós-Isern’s views on the 

Constitution were highly authoritative. Still, some caution should be given when reading 

Fernós-Isern’s book. Precisely because he had to sell the Constitution to a conservative 

Congress at the height of the Cold War, several of the more progressive and socially 

oriented provisions of the Constitution were downplayed. The same thing happened to 

provisions that were based on foreign sources. This can create confusion as to the apparent 

limited scope of these provisions. It wasn’t until 2004 that it was first quoted by the 

Supreme Court.132 

                                                             
132 See, for example, García Aljoma, supra note 54, at 587; Pueblo v. Candelario, 166 D.P.R. 118, 140 (2005); In re 
Disposiciones Cód. Electoral, 184 D.P.R. 369, 376 (2012, Rodríguez Rodríguez, J., dissenting). 
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José Trías-Monge served as Chief Justice of the Supreme Court of Puerto Rico from 

1974 until 1985. Before that, he served as Attorney General. At only 31, he was elected as a 

delegate to the Constitutional Convention, where he would distinguish himself greatly. He 

is considered one of the main architects of the Constitution. One can only imagine the 

process where, as Chief Justice, he had to interpret and apply constitutional provisions he 

helped create as a delegate, without making direct statements to his former role. As such, 

his role alone as former delegate turned Chief Justice makes for a very interesting 

discussion. 

Trías-Monge published a scholarly book called Constitutional History of Puerto Rico, 

first published in 1980, that is, while serving as Chief Justice. Probably because of the 

awkwardness of quoting the then-current Chief Justice’s book about the Constitution, it 

was not used by the Supreme Court until 1996, shortly after the latest edition came out.133 

Curiously, the main use of this book is more historic than legal: to explain the inner 

workings of the Convention and the compromises made during its proceedings.134 In other 

words, it helps to piece together how the text was adopted and how the different sources, 

like the U.P.R. proposals and the positions of the several political parties, interacted.135 

Thus, it is a rich, non-legal source for ascertaining intent, just like Madison’s notes are to 

                                                             
133 J.R.T. v. Corp. del Conserv. Música P.R., 140 D.P.R. 407, 429 (1996). 
134  Id. According to the book, Section 17, Article II’s recognition of the right to unionize to workers in private 
companies and public corporations “was the result of an agreement made during the constitutional drafting process, 
between those who wanted to give those rights to every worker in Puerto Rico, whether in the private or government 
sector, and those who wanted to deny such rights to public employees, even those of public corporations that 
operated as private business.” See also Misión Ind. P.R., supra note 78, at 919. 
135 See Herrero y Otros, supra note 93, at 292. 
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the federal Constitution.136 Yet, Trías-Monge’s book is quoted just as often as the U.P.R. 

Report, and just as authoritative,137 and the Court has made efforts to “harmonize” his 

descriptions with the constitutional text.138 Of course, all of these secondary sources pale 

in comparison with the use of the official Convention Record.139 

3. Purpose, Intent and Text: A Dynamic Relationship 

Iron in the Glove: When Purpose, Intent and Text Combine 

Normally is a neat correlation between what was intended and what is enacted 

through text. As we have seen, even in cases where the text is clear and unambiguous, the 

Supreme Court of Puerto Rico looks for confirmation in the Record of the Constitutional 

Convention. Most of the time, the conclusion is unsurprising: the Record confirms the 

reading of the text. The instances in which the Record fits in hand in glove with the 

apparent meaning of the text are just too many to mention individually: I count at least 34 

cases where this phenomenon can be identified by plain sight. The lesson is simply enough: 

when this combination exists, the case is basically over. Examples abound.140 

                                                             
136 See Empresas Loyola v. Com. Ciudadanos, 186 D.P.R. 1033, 1043 (2012) (explaining that the Convention was very 
aware that the environmental policy provision was not aspirational but operative). See also Alvarado Pachecho v. 
E.L.A., 188 D.P.R. 594, 614 (2013). 
137 See Freire Ayala v. Vista Rent, 169 D.P.R. 418, 433 (2006). 
138 P.P.D. v. Peña Clos I, supra note 77, at 801 (Naveira, J., concurring in the judgment). 
139 Another important historical source related to original explication were the actions of the First Legislature after 
the Constitution was adopted. Most of its members had been delegates to the Convention. The Court considers their 
actions both as an extension of original explication and as almost inherently constitutional. See In re Gallardo, 81 
D.P.R. 19, 50 (1958, Opinion of Hernández Matos, J.); González v. Tribunal Superior, supra note 88, at 626-627. 
140 Pueblo v. Tribunal Superior, supra note 42, at 548; Municipio de Guaynabo v. Tribunal Superior, supra note 40, at 
550; Zachry International, supra note 60, at 282; In re Ríos, supra note 69; Hernández Agosto v. Ortiz Montes, supra 
note 75, at 566; Dolphin Int’l of P.R, supra note 64, at 878; Asoc. Maestros P.R. v. Srio. de Educación, supra note 47, 
at 545-546; McClintock v. Rivera Schatz, 171 D.P.R. 584, 597 (2007); Asoc. Fotoperiodistas v. Rivera Schatz, supra 
note 43, at 977 (Rodríguez Rodríguez, J., dissenting). 
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Purpose versus Text: When the Why (Mostly) Trumps the What 

The Constitutional Convention adopted text that could have wide effect. 

Sometimes, this type of text was chosen for a particular reason that might be narrower than 

what the text could encompass from a semantic standpoint. In other words, the framers 

might have adopted text the exceeded their designs. What should the Supreme Court do 

in these circumstances? The empirical answer to what the Court has actually done is 

complex. First, it has taken different roads with no discernable criteria as to why it would 

hold one way in one case and another later on. Second, it mostly has split in favor of purpose 

over text. This last fact reinforces the notion that Puerto Rican originalism gives more weigh 

to the framer’s intent than to the public meaning of the adopted words. Finally, there are 

also instances with the opposite effect: text that appears not allow for a particular expansive 

construction but then the purpose and intent behind it allows for it. 

The purpose over text method reveals an originalist mind-set. At the same time, 

because the framers’ intent and purpose is mostly expansive and progressive, the familiar 

originalists-as-conservatives idea dissipates quickly. Add to this rights-protective text that 

articulates and entrenches social-oriented policy choices, and Puerto Rican originalism 

takes the classic notions of originalism in a whole new direction, which can be very relevant 

to other constitutional systems. 

Purpose-and-intent-over-text’s main manifestation is using the former to qualify 

and limit the latter. Its effect has not been a negation of the text in the name of intent. It 

has merely contained text that, without being linked with very particular purposes, could 
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have allowed for additional results. Expansive does not equal progressive. Purpose-based 

containment of text can yield progressive results when the potential expansion, outside the 

realm of the original intent, can actually create conservative results, contrary to the wishes 

of the framers. But mostly, the concern of the Court which has led it to apply a purpose over 

text method does not come from an interest in yielding progressive results, but in order to be 

able to claim to have acted legitimately. It was the framers who were progressives, not the 

Justices.141 

In Toll v. Adorno Medina, the Court faced the question of whether the Constitution’s 

seemingly absolute exclusionary rule as to evidence obtained illegally applied to civil 

controversies in which the state was not a party. The text states that “[e]vidence obtained 

in violation of this section shall not be admissible in court.”142 Both the majority and the 

dissent agreed that the text, on its face, appeared to be an “absolute prohibition.”143 Yet, the 

majority dove into the Convention’s Record to ascertain the purpose and intent behind this 

provision and found that the purpose of the exclusionary rule was to dissuade improper 

state action, which was not present in a civil case where the state was not a party. Therefore, 

it held that the exclusionary rule did not apply in these situations. 

One dissenter struck back in textualist terms. According to Associate Justice Rebollo 

López –mostly a text over purpose believer-, by allowing the illegal evidence to be used in 

this case, “a majority of the members of this Court rewrite, at their leisure, Section 10, 

                                                             
141 See P.R. Tel. Co., supra note 44 (limiting the absolute ban on phone-tapping to its purpose of protecting private 
consensual conversations); De Paz Lisk, supra note 86 (Section 1, Article II’s list of prohibited discriminations is not 
exhaustive). 
142 Section 10, Article II. 
143 Toll v. Adorno Medina, supra note 44, at 359-360. 
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Article II of our Constitution, sacrificing the rights that the Constitutional Convention 

expressly wanted to give to the citizens of this Country by adopting the quoted 

provision.”144 In his view, while the purpose behind the text protects its minimum use -

criminal cases or cases where the state is a party-, the text does not limit itself to those 

situations. Justice Rebollo López clearly stated that his view was not expansive for 

expansion’s sake, but “simply, we are confronted with express and specific language in our 

Constitution, which we are bound to obey and put into practice.”145 In final analysis, “the 

command…could not be any clearer”, illegally obtained evidence simply could not be 

introduced in Puerto Rican courts.146 

For his part, Associate Justice Fuster Berlingeri –the Court’s iconic progressive, living 

originalist who favored intent over text- also dissented. But his dissent was premised on an 

original purpose model. For him the original purpose behind the text was not limited to 

those mentioned in the majority Opinion and that it covered the controversy before the 

Court.147 

The purpose versus text clash would rise again. In Díaz Aponte v. Comunidad San 

José, two private actors engaged in an economic transaction. One of the parties failed to 

pay what he owed to the other party.148 The creditor filed a collection action with the 

consumer protection agency, which ordered his debtor to pay what he owed. The debtor 

ignored the order. Eventually, he was found in civil contempt and incarcerated until he 

                                                             
144 (Emphasis added) Id, at 364 (Rebollo López, J., dissenting). 
145 Id, at 367. 
146 Id, at 369. 
147 Id, at 373 (Fuster Berlingeri, J., dissenting). 
148 Díaz Aponte, supra note 72. 
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obeyed the order, that is, until he paid his creditor. The problem was that the Constitution 

has the following provision: “No one shall incarcerated because of debt.” 149  No 

qualifications, no conditions, no limitations. For the majority, by way of Justice Rebollo 

López, this was an open and shut case: the text was simply overwhelming. Because the 

debtor had been sent to jail, in the end, for failure to pay a private debt, there was a 

constitutional violation. 

But the dissent felt the majority failed to do what it normally did: look to the Record 

of the Convention and find out why the framers adopted that text. According to Justice 

Fuster Berlingeri, the framers were concerned with poor people who couldn’t pay their debts 

and, as a result, were sent to jail; unlike the defendant in the present case who, although he 

could pay, simply chose not to.150 He then blasted the Court, not just for its textualism, but 

for its disregard to the original intent of the framers: “We can’t give such a misplaced effect 

to an alleged command of the Constitution, especially when the only direct source that exists 

to interpret the constitutional provision in question, the Report on the Bill of Rights, expressly 

limits the prohibition on incarceration because of debt to persons who don’t have the 

resources to pay.”151 This is one of the few clear-cut cases where purpose was ignored in 

favor of a textualist reading.152 It is also one of the few cases where adopting a broad and 

generous interpretation of a right did not necessarily coincide with the purposive, and 

                                                             
149 Section 11, Article II. 
150 Díaz Aponte, supra note 72, at 814 (Fuster Berlingeri, J., dissenting). 
151 (Emphasis added) Id, at 815. 
152 See also P.A.C. v. Gobernador, supra note 38, at 182. 
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especially progressive, approach. Of course, there are also cases that transcend the original 

purpose by taking expansive text in a progressive direction.153 

 The lessons that can be derived from the purpose-containing-text model are: (1) text 

does not operate alone, it requires context in order to adequately identify its appropriate 

legal effects; (2) purpose is the main tool that can achieve this; (3) purpose is defined as the 

original intent and design of the framers and the goals they wished to achieve; (4) that 

original purpose is, most of the time, of a broad and expansive nature; (5) purpose may 

result in narrower applications of text than what the language could include, but that 

narrower use may still be quite expansive, broad and progressive when compared to other 

constitutional structures; (6) finally, the Supreme Court adopts this model because of the 

authoritative nature of the Convention Record. But probably one of the most interesting 

results from the purpose-versus-text experience has been that, in most cases, either one 

wield yield some sort of progressive result in the end. Both can take you to similar places, 

as we saw with the dissents in Toll v. Adorno Medina. 

When the Record is Silent: What is the Court to do? 

We already saw what happens when the text is silent as to the crucial question 

before the Court. In most cases, the Supreme Court will look to general language or implicit 

answers that derive from the text. It can also fall back on the Record. Because of the 

substantial differences in length between the constitutional text and the 2,500 page Record, 

we can think of scenarios where text is silent but the Record is not. But, even 2,500 pages 

                                                             
153 Mercado Vega v. U.P.R., 128 D.P.R. 273, 284 (1991) (equal pay for equal work provision not only applies to gender 
inequalities, but to any “pay gap that is devoid of justification”). 
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have limits; the framers could not state everything they thought, much less see into the 

future. In those circumstances, the Supreme Court finds itself on strange ground: having 

to address the constitutional question without any guidance from the framers. What the 

U.S. Supreme Court does every day, the Puerto Rico Supreme Court sees as an anomaly. 

And because there is no progressive intent to rely on, the Court’s own interpretations can 

go either way. 

One of the most interesting aspects of these types of situations is that the Court will 

volunteer in its Opinion the fact that there is no Record on which to fall back. The Court, in 

order to protect its legitimacy, feels obligated to justify the use of its independent power of 

interpretation by referencing the lack of direct commands from the framers.154 And when 

a direct command is missing,155 the Court will still look to general statements made by the 

framers.156 Even isolated statements made during the proceedings of the Convention will 

be used.157 That is, the Court’s use of the Record resembles classic approaches to text: first 

look for the specific and, if absent, look for the general. Finally, sometimes historical 

silence, like textual silence, means whatever we are looking for probably isn’t there to begin 

with.158 In the end, a rule emerges: only when the Record is totally silent will the Court take 

it upon itself to offer its own interpretation of the Constitution.159 

                                                             
154 The Court would also seem to suggest that parties should find support for their arguments in the Record. Sánchez 
Rodríguez, supra note 116, at 394. 
155 González v. Alcalde de Utuado, 101 D.P.R. 47, 51 (1973). See also Rullán v. Sec. Hacienda, 78 D.P.R. 521, 531 
(1955). 
156 Arroyo v. Rattan Specialties, Inc., 117 D.P.R. 35, 58-59 (1986). 
157 Rodríguez Rivera v. Comisión, supra note 90, at 80 (“scarce references”). 
158 Autoridad v. Tribl. Superior, 87 D.P.R. 1, 11 (1962). 
159 García v. Aljoma, supra note 54, at 589. 
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4. Constitutional Self-Governance: Entrenched Socio-economic Rights and Progressive 

Policy Provisions 

The Effects of Textual Entrenchment 

The dawn of constitutional supremacy, and the idea of legal provisions that become 

higher law outside the reach of ordinary legislation, opened a new era of constitution-

making: what should be entrenched in the Constitution. Slowly but surely, modern 

constitutionalism moved in a direction of entrenching more and more rights, and of a new 

nature: socio-economic, positive and collective. Eventually, substantive policy choices of 

issues related to economic structure, environmental conservation, labor organization, and 

so on, would also be entrenched. Because of the nature of these rights and the rationale 

behind them –mistrust of ordinary politics susceptible to high jacking by powerful 

economic forces-, the new entrenched content of modern constitutions is, generally, of a 

progressive nature.  

There are two main effects of entrenchment. First, that a right or policy is shielded 

from modification by ordinary legislation. It is simply out of reach. But the content and 

effect of that right or policy are the same as if they were statutes; just that they are now 

entrenched statutes. Second, that because something received constitutional status, it 

must mean that, on top of formal entrenchment, the adopted text has a different effect than 

if it had been adopted as a statute. Both manifestations of the entrenchment effect are 

present in Puerto Rican constitutional adjudication. The history of the provision shows if 

the framers preferred one of these effects. The cases of the Supreme Court signal a 
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preference for the second view, that is, that obtaining constitutional rank means the 

particular issue has gained substantive weight on top of formal entrenchment.160 That is, 

only if the record clearly shows that constitutional entrenchment was done merely as a 

formal device to avoid potential modifications in the future, the Court will assume 

constitutional status means stronger substantive weight. 

The Notion of Constitutionally-Ranked Public Policy 

From a purely textual standpoint, it seems difficult to distinguish a cluster of rights 

and directives –or even a single right or rule- from a coherent public policy as to particular 

issues. Yet, the Supreme Court of Puerto Rico has acknowledged the existence of 

constitutionally-ranked public policies.161 The interesting thing is that these are, precisely, 

the result of individual rights (individual as in rights independent of each other) and 

specific rules, plus the combinations they create. 

In some cases, the framers themselves state that the combination of rights and rules 

they are adopting constitutes an entrenchment of public policy.162 In other situations, it is 

the Supreme Court itself that concludes, through its own analysis of the provisions and their 

                                                             
160 For cases that limit constitutional status as merely formal entrenchment, see González v. Tribunal Superior, supra 
note 88, at 606; Fournier v. González, supra note 44, at 265; Rodríguez Rodríguez v. E.L.A., supra note 44, at 573. 
 Most cases give an additional effect to entrenchment, and these are generally to labor and other socio-
economic rights. See A.D. Miranda, Inc., supra note 46, at 740); Figueroa Ferrer, supra note 112, at 258; J.R.T. v. 
Asoc. Servs. Médicos Hosp., supra note 95, at 364 (“constitutional roots” of collective labor rights); Misión Ind. P.R., 
supra note 78, at 918; A.M.P.R. v. Srio. Educación, E.L.A., 178 D.P.R. 253, 271 (2010) (education); C.O.P.R. v. S.P.U., 
181 D.P.R. 299, 317 (2011); Whittenburg v. Col. Ntra. Sra. del Carmen, 182 D.P.R. 937, 949 & 966 (2011). 
161 S.I.U. de P.R. v. Otis Elevator Co., 105 D.P.R. 832, 843 (1977); Santini Rivera v. Serv. Air, Inc., 137 D.P.R. 1, 12 
(1994). 
162 Paoli Mendez, supra note 58, at 460. Actually the text of the Constitution itself states the existence of the public 
policy, in this case, as to environmental conservation. See also Rivera Sierra v. Supte. Anexo 500 Guayama, 179 D.P.R. 
98, 101-102 (2010) and the textual provision relating to the rehabilitation of persons convicted of crimes. 
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history, that a constitutionally-ranked public policy exists.163 It’s an instance of the Court 

recognizing that what the Convention did was not just adopt separate, independent 

provisions related to rights and substantive rules, but a coherent whole that reveals policy 

choices.164 This can be the product of analyzing provisions plus their history, or it can be 

deduced from an integrated reading of several provisions independent of their history.165 

Constitutional public policies have three types of effects: (1) they influence the way 

courts adjudicate concrete cases that deal with issues related with those policies;166 (2) they 

generate a constitutionally-sensitive process of statutory construction;167 and (3) they can 

combine with those statutes to create even stronger policy commands and directives.168 

The Ideological Underpinnings and Social Context of the Constitution 

Modern Constitutions don’t tend to be neutral and have recently become the focus 

of triumphant social, political, cultural and economic forces. Whether a new nation 

declaring its independence, a democratic transition from an authoritarian regime or a 

socialist revolution empowering previously oppressed classes, the resulting Constitution 

becomes the culmination and crystallization of that process, and the beginning of a new 

one under its reign. As a result, modern constitutions can be very polarizing. One of the 

main goals of these types of Constitutions is to establish itself as the Constitution of the 

                                                             
163 Pueblo v. Soto, supra note 93, at 212; P.R. Tel. Co., supra note 44, at 343. 
164 Asoc. Maestros P.R. v. Srio. de Educación, supra note 47, at 541. 
165 Rivera Figueroa, supra note 66, at 902. 
166 See, for example, Paoli Mendez, supra note 58. 
167 See, for example, Autoridad v. Tribl. Superior, supra note 158; Marrero v. Mun. de Morovis, 115 D.P.R. 643 (1984); 
García Pagán v. Shiley Caribbean, etc., 122 D.P.R. 193 (1988); U.P.R. v. A.P.P.U., 136 D.P.R. 335 (1994); Rivera 
Figueroa, supra note 66. 
168 J.R.T. v. Asoc. Servs. Médicos Hosp., supra note 95; Rivera Sierra, supra note 162; Whittenburg, supra note 160. 
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land, and not only of the victorious forces; to create a new hegemony with the Constitution 

as the uniting center. The creation and sustainment of a social consensus is therefore key: 

creating the consensus that will allow the Constitution to have a strong beginning and then 

sustaining that consensus to allow the Constitution to grow roots and become part of the 

social identity of the community. 

Puerto Rico’s Constitution is of a mixed sort. On the one hand, it is despised as a 

colonialist tool. On the other hand, Puerto Rico has functioned under the current 

Constitution uninterrupted since 1952. Furthermore, the progressive, expansive and 

protective nature of the Bill of Rights has allowed the Constitution to sustain its legitimacy 

for over 60 years. All attempts to change the Constitution towards a regressive direction 

have failed. The People have protected their Bill of Rights. 

Finally, Constitutions are also not divorced from their social context. What was 

going on when it was written? This is fundamental to an originalist approach: the why 

behind the why. When analyzing the purposes, intent and explanations of the framers, one 

must also keep in mind the social forces that were influencing the drafting process. The 

Constitution of Puerto Rico is a child of 1951-1952, and the social struggles and battles that 

preceded it.169 

Puerto Rico’s Constitution has had a central role in social life. While Puerto Ricans 

may not know every detail in the text, they share a notion that we have our own 

                                                             
169 “Every Constitution brings with it historical and legal-political meaning that reflects the vicissitudes of the process 
of its creation, the content and tenor of its norms, values and institutions.” Ramírez v. Mari Brás, supra note 48, at 
221 (Negrón García, J., concurring). 
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Constitution and that it is more progressive and rights-protective than its federal 

counterpart. Consequently, affirmations of loyalty to the Constitution and its text soak any 

argument in political legitimacy. The case for some sort of originalism grows stronger. 

But, what are the ideological underpinnings of the Constitution of Puerto Rico? How 

has the Supreme Court characterized and used those ideological foundations and the social 

context behind the creation of the Constitution? The ideological battle for the soul of the 

Constitution is not a settled matter and it is an issue that is constantly debated. 

“On the 25th of July, 1952, life was given in America to the most beautiful and human 

of statements concerning social justice that a People’s democratic conscience can aspire to: 

equality of birth before the law.”170 This statement from 1953 is a celebration of the new 

Constitution. From the very beginning, the Supreme Court was aware of the social ideology 

that created the Constitution:  

The People of Puerto Rico have constantly demonstrated, both 
ideologically as well as in practice, that they have faith in the fundamental 
values of the liberal tradition, in freedom and the dignity of the individual as 
the ultimate point of reference in terms of values for social organization. It 
has strengthened the ideals and the practice of democracy in its economic, 
political and social aspects. We have to acknowledge their admirable effort to 
contribute to the vindication of democratic as to its own capacity to deal with 
the problems caused by the failures of the capitalist system. The quality and 
respectability of these triumphs require constitutional provisions of the 
greatest category, which are included in the Preamble, the Bill of Rights and 
in every corner of our Supreme Law. This will be the first democratic 
Constitution we have after four and a half centuries of our existence as an 
organized community, and such opportunity cannot be squandered.171 

                                                             
170 Figueroa v. Díaz, supra note 93, at 166 (Opinion of Negrón Fernández, J.). 
171 (Emphasis added) A.D. Miranda, Inc., supra note 46, at 739. 
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Whether harmoniously or in tension, the liberal democratic and social democratic 

tendencies of the Constitution are a constant presence in Supreme Court practice in Puerto 

Rico. I suggest that, in 1952, social democracy was seen as the natural development of liberal 

democratic thought: “[W]e are dealing with one of the most liberal, generous and 

authentically democratic Bill of Rights in the world.” 172  Whether that was a plausible 

ideological proposal is another matter and it has allowed the Court to navigate through 

both waters from time to time: as to political rights, the Constitution of Puerto Rico 

incorporates the most advanced concepts and principles of liberal democratic thought,173 

while, as to the new wave of socio-economic rights, its approach is of a different nature.174  

The main thrust behind the latter are provisions that deal with labor matters and the 

express ideological explanations offered by the framers.175 The Court has not shied away 

from acknowledging the Constitution’s overt social purposes or ideological connotations.176 

I believe the dual nature of the Constitution can also be attributed to the liberal-democratic 

model used by the U.P.R. School of Administration when drafting its proposals, and the 

more socialistic tendencies of many of the framers.177 

The question that remains is what to make of the Constitution as a whole. According 

to the Supreme Court, our Constitution is a high-intensity liberal democratic document 

                                                             
172 Pueblo v. Santiago Feliciano, supra note 80, at 436 (Rebollo López, J., dissenting). 
173 See E.L.A. v. Rivera Rivera, 105 D.P.R. 640, 641-642 (1977, Negrón García, J., dissenting); Pierson Muller II v. Ferjoo, 
108 D.P.R. 261, 270-271 (1978). 
174 “In Puerto Rico, we forged a Bill of Rights, not in the 18th Century, like in the United States, but in the thrust of 
the Twentieth Century inspired by the American Declaration of the Rights and Duties of Man and the Universal 
Declaration of Human Rights.” Molina v. C.R.U.V., supra note 101, at 308. 
175 See, for example, Mercado Vega, supra note 153, at 284. 
176 Municipio de Guaynabo v. Tribunal Superior, supra note 40, at 549; Rivera Figueroa, supra note 66, at 902. 
177 See García v. Aljoma, supra note 54, at 580-581; Farinacci Fernós, Workers’ Constitution, Op. Cit. note 35. 
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that incorporated social-democratic principles and serves as a link between these two 

models. I believe this is where the Court’s originalism fails to make an appearance: it has 

been the Court, on itself and building on classic notions about the judicial role and 

constitutionalism, that has somewhat re-defined the ideological character, if not the 

content, of the Constitution. Yet, because of the force of its text and history, the 

Constitution strikes back and its ideological nature finds a way into the Court’s opinions. 

But, what has served as an ideological common ground, originalism included, is the 

Constitution’s unequivocal commitment to human dignity as the defining constitutional 

value, 178  which can be claimed both by high-intensity liberal democratic and socialist 

perspectives. 

Puerto Rico’s Constitution is hardly neutral. Its history is overtly ideological. While 

not revolutionary in any sense of the word, its social nature cannot be ignored. That is why 

most, if not all, of the entrenched public policy choices are of a progressive nature that give 

away its ideological tendencies and, one would hope, should force courts to recognize it 

and abide. As it relates to the constitutional typology offered in Chapter 2, Puerto Rico’s 

Constitution can be labeled as a socially-oriented and teleological. 

Constitutional Public Policy in Practice 

Labor 

                                                             
178 According to the chairman of the Constitutional Convention’s Commission on the Bill of Rights, the concept of 
human dignity is the central, constant and core element of the entire constitutional structure. In that sense, human 
dignity serves as an omnipresent value that permeates all constitutional analysis. Andino Torres Ex parte, 151 D.P.R. 
794, 807 (2000, Negrón García, concurring in the judgment). 
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It is no coincidence that labor issues are front and center in the realm of 

constitutionally-ranked public policies in Puerto Rico. As we saw in Part II(a), after lawyers 

–some of whom were known labor attorneys-, the most represented occupations in the 

Convention were farmers-peasants, labor leaders and teachers. These delegates 

came from all three parties. Moreover, both the Popular Democratic Party and, especially, 

the Socialist Party, made their labor proposals the center piece of their electoral campaign 

for the selection of delegates. The Socialists even wanted to introduce a Labor Bill of Rights 

that would be separate from the general Bill of Rights. 

The end result was a Bill of Rights that is labor-focused. As the Supreme Court has 

observed, more than a quarter of all Article II (Bill of Rights) Sections deal with labor 

issues. 179  The main textual provisions are Sections 16, 17 and 18. Section 16 deals with 

individual rights, while the other two Sections deal with collective rights. One could say 

that these sections merely articulate a catalogue of rights that have no collective weigh that 

is different from the sum of its parts. But even then, it is quite the list and the rights these 

sections enumerate are all justiciable: right to freely choose one’s work and to resign from 

it, an eight-hour work day and minimum overtime pay of a time-and-a-half, equal pay for 

equal work, a reasonable minimum wage, protection against hazardous working 

conditions, right to unionize, bargain collectively and strike, and so on.180 

                                                             
179 Rivera Figueroa, supra note 66, at 902. 
180 The Socialists even proposed that the Constitution require that a minimum percentage of the profits of certain 
sized private establishments be shared with the workers. Farinacci Fernós, The Workers’ Constitution, Op. Cit. note 
35. 
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But the Constitution’s approach to issues related to workers and labor conditions 

are not limited to a set of separate rights. There is a discernible constitutional public policy 

that transcends them. This conclusion is not just an evaluation of the textual structure of 

the Constitution, but, of course, of the history of the framing. This has resulted in a host of 

constitutional cases dealing with labor issues, even if the Constitution is only used as 

background or as a prism for statutory interpretation. When it comes to labor cases, it is 

virtually impossible to ignore the Constitution. Of the 201 cases used for this Article, no 

less than 44 deal, whether directly or indirectly, with labor issues. Constitutional labor 

cases have a constant for more than sixty years. 

These cases come in all sizes and shapes. Originalism can only take us so far. At the 

end of the day, we need willing courts. There is no guarantee that courts will obey the 

commands of the text, the intent of the framers or the purposes behind both. If the goal is 

to force courts to arrive at a particular result, judges can still go rouge. An originalist 

approach can only help to minimize these risks. But, an argument can be made in these 

circumstances that would be totally absent in older constitutional settings: that the court 

has acted illegitimately or contrary to the constitutional design.  

This is crucial in marginal cases in Puerto Rico that do not directly threaten the 

existence of the right to strike, but its effectiveness. Two things are key here. First, a court 

that goes for the expansive, progressive reading would be, at least, legitimized by the 

constitutional text and history. A broad ruling would not be vulnerable to attack. Second, 

if the court does not engage in expansive construction, and limits itself to the minimum 

requirements of the Constitution –for example, that the right to strike exists- it can be 
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accused of having acted illegitimately. In this scenario, the decision could be seen as an 

underuse, or even blatant disregard, of the Constitution. The point is that while a Court 

with an ideological Constitution can always escape the desired result, that minimalist 

approach is vulnerable to charges of constitutional illegitimacy. At the same time, a Court 

that decides to go full force can always count on the text and history of the Constitution to 

back its decision. As a result, probably the best guarantee that the substantive designs of 

the Constitution will be adequately used would be, interestingly enough, through an 

originalist approach. 

 First things first. In Puerto Rico, the Supreme Court has acknowledged the existence 

of a constitutionally-ranked, pro-worker labor policy. 181  The Court’s recognition of the 

existing policy is mostly based on text and the corresponding history behind it, notably the 

framers’ explications. 182 The Court’s use of history and original explication reveals the 

highly ideological nature of the Constitution’s labor policies.183 The effect has been a well-

rounded string of cases interpreting, constructing and applying the specific labor 

provisions that takes note of the overarching constitutional policy. 184  Even when the 

                                                             
181 S.I.U. de P.R., supra note 161, at 843; Mercado Vega, supra note 153; Santini Rivera, supra note 161, at 12; Freire 
Ayala, supra note 137, at 456. 
182 A.D. Miranda, Inc., supra note 46, at 738-741; Municipio de Guaynabo v. Tribunal Superior, supra note 40, at 549-
550; J.R.T. v. Asoc. Servicios Médicos Hosp., supra note 95, at 364; Dolphin Int’l of P.R., supra note 64, at 877-878 
(noting the high priority labor rights received from the Commission on the Bill of Rights); Mercado Vega, supra note 
153, at 284-285. 
183 A.D. Miranda, Inc., supra note 46, at 739; Rivera Figueroa, supra note 66, at 902. 
184 A.D. Miranda, Inc., supra note 46 (overtime pay); Municipio de Guaynabo v. Tribunal Superior, supra note 40 
(same); A.A.A. v. Unión Empleados, supra note 119 (right to strike); J.R.T. v. Asoc. Servs. Médicos Hosp., supra note 
95 (collective bargaining); Amy v. Adm. Deporte Hípico, 116 D.P.R. 414 (1985) (right to work); Dolphin Int’l of P.R., 
supra note 64 (right to resign and freely choose one’s occupation); García v. Aljoma, supra note 54 (protection from 
hazardous working conditions); Whittenburg, supra note 160 (disability insurance); Rivera Padilla v. Directora, 2013 
T.S.P.R. 87 (equal pay). 



423 
 

relevant constitutional provision was not at the heart of the question before the Court, it 

still had a role to play, whether as an additional reason to sustain a holding,185 or in order 

to interpret an ordinary labor statute.186 The end result has been a vigorous judicial policy 

favoring labor rights.187 

The link between constitutional provisions and statutes in the labor context, and 

the use of originalist methodologies, are best exemplified by Rosario v. Toyota. 188 The 

plaintiff in this case was fired because his employer found out he had a decades-old prior 

criminal conviction. Plaintiff sued under the employment anti-discrimination statute, 

which did not expressly mention criminal convictions. But it did include social condition. 

Why is this a constitutional matter? Well, the statute’s ban on discrimination on social 

condition is a literal copy of Section 1, Article II of the Constitution. It was not a legislative 

creation. Therefore, the statutory interpretation analysis required interpreting the 

constitutional provision. That led the Court into original explication territory. Both sides 

claimed to be following the original meaning, purpose and intent of the framers. Puerto 

Rican originalism at its best. 

The concurrence referenced the history behind the social condition classification. It 

was not included in the original draft of the Constitution. While being considered by the 

                                                             
185  Zachry International, supra note 60 (different working hours for men and women); Rodríguez v. Srio. de 
Instrucción, supra note 128 (free speech rights of teachers engaged in union organizing); Arroyo v. Rattan Specialties, 
Inc., supra note 156 (employer’s attempted use of polygraph; right to privacy); Emp. Pur. Des. Inc. v. H.I.E.T.E.L., 150 
D.P.R. 924 (2000) (labor protest inside a shopping mall as protected speech). 
186 García Pagán, supra note 167; Rodríguez Meléndez v. Sup. Amigo, Inc., 126 D.P.R. 117 (1990); Diaz v. Wyndham 
Hotel Corp., supra note 69; Whittenburg, supra note 160. 
187 Morales Morales v. E.L.A., supra note 109. 
188 See note 44. 
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Convention, a Socialist delegate proposed that “condition” be added to the “social origin” 

classification. Because of a generalized agreement among the delegates, the amendment 

was adopted without debate; there was no express explanation on the part of the framers. 

But not all was lost. After the amendment was adopted, a delegate referenced the newly-

approved language. According to him, the new category would prohibit “all degradation, 

favoritism or prejudice,” related to a person’s extraction, economic position and “status in 

the community.”189 After quoting from Fernós-Isern’s Original Intent and Trías-Monge’s 

Constitutional History, as well as using a modern dictionary, the concurrence held that the 

purpose of the social condition category was to protect socially stigmatized persons, such 

as convicted felons. 

The dissent also quoted from the Record of the Convention as its main source. 

According to it, the Record showed that the framers opted for “social condition” as a 

substitute for “economic condition”, because the former term was “broader” than the 

latter.190 Therefore, they argued, the original purpose behind the term was to protect poor 

people, not all and any socially stigmatized individual; it was synonymous with social class. 

It is difficult to tell who got it right from an originalist perspective, precisely because 

the lack of a developed Record and adequate explanation as to the new term. Furthermore, 

there seems to be statements supporting each view. The concurrence was able to adopt the 

expansive reading without being labeled as activist. 

                                                             
189 (Emphasis added) Id, at 12 (Rebollo López, J., concurring). 
190 Id, at 34 (Fuster Berlingeri, J., dissenting). 
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Rosario v. Toyota is part of a long list of cases where, because of the slightest link 

with labor issues, the Constitution makes an entrance.191 Another manifestation of this 

omnipresence is the clash between constitutional labor rights and other individual rights. 

Interestingly enough, in many of these cases, the substantive labor content is severely 

minimized in the face of the opposing right.192 Labor cases are the main source of anti-

originalist decisions by the Supreme Court. Living constitutionalism in Puerto Rico has 

thrived on labor cases. It would seem that conservative judges find labor-related 

originalism too much to bear.193 Most of the time, the Court will only protect the minimum 

core recognized by the text and Record.194 Sometimes even less.195 This allows for originalist 

dissents that blast the Court’s minimalist use of labor policy.196 If the current Supreme 

Court really embraces the originalist label, one would think that progressive results in the 

area of labor rights and policy will follow. 

Environmental Policy 

Section 19 of Article VI of the Constitution of Puerto Rico reads: “It shall be the 

public policy of the Commonwealth to conserve, develop and use its natural resources in 

                                                             
191 In Pueblo v. Figueroa Jaramillo, supra note 69 (Rivera Pérez, J., concurring); Domínguez Castro v. E.L.A., 178 D.P.R. 
1 (2010); A.M.P.R. v. S.R.M., 2014 T.S.P.R. 58. 
192 See E.L.A. v. Hermandad de Empleados, supra note 69 (clash between the right of workers to protest against their 
employer and the privacy rights of the employer in his home. The concurrence criticized the majority for failing to 
accommodate the labor angle); Academia San Jorge v. J.R.T., supra note 51, at 194-196 (Martín, J., concurring in the 
judgment) (the Court prevented employees at a Catholic school from organizing a labor union, because the intrusive 
nature of the state’s intervention could hinder the religious freedoms of the school. The dissent blasted the majority 
for tilting the balance in favor of religious rights over labor rights. Both quoted from the Record, but from different 
pages). 
193 See A.A.A. v. Unión Empleados, supra note 119. 
194 U.T.I.E.R. v. J.R.T., supra note 89; Green Giant Co., supra note 79; S.I.U. de P.R., supra note 161. 
195 C.O.P.U. v. S.P.U., supra note 160. 
196 U.P.R. v. A.P.P.U, supra note 167, at 413 (Negrón García, J., dissenting). 
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the most effective manner possible for the general welfare of the community; to conserve 

and maintain buildings and places declared by the Legislative Assembly to be of historic or 

artistic value…” Is this merely aspirational or justiciable language? The answer was provided 

by the framers themselves. Original explication strikes again. 

According to the Supreme Court, “the importance of this constitutional command 

must not be undervalued” and it cannot be “reduced to a simple declaration of 

principles.” 197  Why? Because when Section 19 was sent to the Convention floor, the 

delegates responsible for its drafting made sure of it: “There is no technical error here. We 

are very aware of what we are doing. We are structuring something, the preservation of our 

natural resources. Puerto Rico is an island. We should be worried.”198 Those statements 

were backed up by the Commission’s Report: “Our goal is to state with absolute clarity the 

convenience and necessity of preserving Puerto Rico’s natural resources.”199 

These type of statements by the framers empowers the Supreme Court to develop a 

judicial policy of environmental protection. According to the Court, Section 19 “[i]s as 

protection against the State, society, the government and even mankind who, in the world 

today and without noticing that they are undermining their own existence, destroys nature 

thanks to rampant consumerism and materialism, thus creating irreversible systemic 

imbalances.” 200  Moreover, the Court has held that “this provision is not merely an 

inconsequential statement nor a declaration of general principles of an exhortative nature. 

                                                             
197 Paoli Mendez, supra note 58, at 460. 
198 Id, at 461. 
199 (Emphasis added) Id, at 461. 
200 Id, at 462. 
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Actually, it is a command that must be obeyed rigorously and that trumps any statute, rule 

or municipal ordinance that is contrary to it.”201 As a result, Section 19 has two distinct legal 

effects: (1) it serves as an independent source of law that judges must use when analyzing 

the validity of environmental legislation, and (2) it constitutes a prism through which 

statutes will be analyzed in order to further the constitutional policy.202 The Court’s record 

putting these words into practice is mixed.203 But, what is the originalist approach to 

environmental cases seems difficult to miss. 

The Ill-fated Section 20 and Other Socio-Economic Rights204 

For a brief moment, Section 20 was the crown jewel of the Puerto Rico Bill of Rights 

and the pride and joy of the Constitutional Convention. It represented the ultimate 

codification of the framing generation’s progressive agenda and the principal space for the 

Constitution’s enumeration of socioeconomic rights. It read:  

The Commonwealth also recognizes the existence of the following 
human rights: 

The right of every person to receive free elementary and 
secondary education. 

The right of every person to obtain work. 

The right of every person to a standard of living adequate for 
the health and well-being of himself and of his family, and especially 

                                                             
201 Misión Ind. P.R., supra note 78, at 919. 
202 Id. 
203 Compare Lozada Sánchez v. J.C.A., 184 D.P.R. 898 (2012) with Empresas Loyola, supra note 136. 
204 For a more in-depth look at this issue, see Esther Vicente Rivera, Una Mirada a la Interpretación de los Derechos 
Económicos, Sociales y Culturales en las Decisiones del Tribunal Supremo de Puerto Rico, 44 REV. JUR. U.I.P.R. 17 
(2010). 
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to food, clothing, housing and medical care and necessary social 
services. 

The right of every person to social protection in the event of 
unemployment, sickness, old age or disability. 

The right of motherhood and childhood to special care and 
assistance. 

…. 

In the light of their duty to achieve the full liberty of the citizen, 
the people and the government of Puerto Rico shall do everything in 
their power to promote the greatest possible expansion of the system 
of production, to assure the fairest distribution of economic output, 
and to obtain the maximum understanding between individual 
initiative and collective cooperation. The executive and judicial 
branches shall bear in mind this duty and shall construe the laws that 
tend to fulfill it in the most favorable manner possible. 

 Although not meant to be justiciable from the very beginning, Section 20 was not 

meant to be purely symbolic. It directed legislative action and could indirectly help courts 

in their adjudication. But, even as an aspirational provision, Section 20 proved too much 

for a Congress during the Cold War. It was just too socialistic. As a result, even though the 

People of Puerto Rico had already ratified the Constitution by popular referendum –including 

Section 20-, Congress forced the Constitutional Convention to meet again and agree to 

eliminate Section 20. They agreed and the issue was not taken back to the People until after 

the Constitution came into effect. Colonialism crept back into the Constitution. 

 But Section 20 has also crept back in to the Constitution by way of Supreme Court 

case law. Its substantive and moral force has made it impossible to simply leave it in the 

history books. Its watershed moment was Amy v. Adm. Deporte Hípico, where the Court 

revived Section 20’s promise of a right to obtain and retain work: “The right to a job, that 



429 
 

is, to generate income and to have a just and decent life, is an inalienable value of man that 

predates the most ancient of all known constitutions. The uncertain destiny of the ill-fated 

Section 20 of our Constitution lives within those rights that, even if not expressly 

mentioned in the text, the People retain against the established political power.”205 Later 

developments in the case law point to the possibility of giving real force to symbolic rights 

of this nature,206 or, at least, recognize their existence.207 The story of Section 20 is still on-

going and so is the potential for the remaining, justiciable socio-economic rights in the 

constitutional text. The text and history are there, it’s just a matter of a court willing to use 

them. 

5. It All Comes Together: Originalist Methods, Living Constitutionalist Rhetoric and 

Ordinary Canons of Constitutional Adjudication 

Not every constitutional case requires an in-depth look into history, intent or 

purpose. But originalist methods, even if only superficially, are always there. The same goes 

for the rhetoric of living constitutionalism. Finally, one of the most interesting aspects of 

Supreme Court practice has been constitutional cases where the Court splits down the 

middle and both sides engage in originalist methods of interpretation and construction. Such 

has been and continues to be the power of Puerto Rico’s original explication originalism. 

                                                             
205 Amy, supra note 184, at 421. 
206 Arroyo, supra note 156, at 81 (“[w]e can’t allow the rights enshrined in the Constitution to become mere abstract 
aspirations,” in reference to Amy, supra note 184). 
207 San Miguel Lorenzana, supra note 69, at 427; García v. Aljoma, supra note 54, at 596; Rosario v. Toyota, supra 
note 44, at 13 (Rebollo López, J., concurring). 
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Puerto Rico’s Multiple Heller Moments 

Much has been said in the United States about the fact that both the majority and 

dissenting Opinions in Heller v. District of Columbia engaged in some sort of originalist 

methodologies, with the former focusing on original public meaning and the latter on 

original purpose. Yet Heller-type situations have been around in Puerto Rico for sixty 

years.208 But aren’t clear text, authoritative explications and entrenched policy choices 

supposed to prevent all that? Most of the time the answer is yes. But that is not the point: 

modern constitutions accompanied by original explications theory are not perfect tools. It 

would be foolish to argue that they are and incorrect to discard them because of it. Heller 

itself is the perfect example. Heller was not a defeat for originalism because it proved that 

the same sort of method can create different results, it was a victory for originalism because 

it created a common method of constitutional adjudication. We don’t know if Heller is an 

outlier in U.S. Supreme Court practice. What we do know is that in Puerto Rico it is the 

norm, and that speaks volumes to the success of the framers’ designs. 

The most dramatic Heller moment in Puerto Rico was In re Aprob. Rs. y Com. Esp. 

Ind.209 Like Heller, this case was highly political. Unlike Heller, it was not about rights or 

policy. It was about power: who has ultimate administrative power over the Judicial Branch? 

The Court as a whole or the Chief Justice exclusively? Both sides resorted to text and 

                                                             
208  At least 20 of the analyzed cases contain majority and dissenting opinions that both employ originalist 
methodologies. See, for example, Ocasio, supra note 60; P.R. Tel. Co., supra  note 44; Pueblo v. Santiago Feliciano, 
supra note 80; Pérez, Román, Pérez, Román v. Proc. Esp. Rel. de Fam., 148 D.P.R. 201 (1999); U.T.I.E.R. v. A.E.E., supra 
note 89; Rosario v. Toyota, supra note 44; In re Solicitud Aumentar Núm. Jueces TS, 180 D.P.R. 54 (2010); P.I.P. v. 
E.L.A., 2012 T.S.P.R. 111. 
209 See note 58. 
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authoritative explications. As an empirical mater, it would seem like the majority focused 

more on text and the dissenters on history, but both claimed to be following the framers’ 

intent. 

Non-Originalist Constitutional Adjudication 

Originalism is not a magic wand nor is it the exclusive tool of constitutional 

adjudication. Other devices also play a part: doctrine, precedent, classic canons of 

interpretation, and so on. In some instances, the case is so simple or the question so narrow 

as to not warrant a historical analysis of the applicable constitutional provision. Little or 

no mention of the framers’ intent or explications was made, be it because it is 

unnecessary, 210  or because the precedents that serve as authority already did the 

corresponding historical inquiry into intent and explication.211 A survey of Supreme Court 

cases reveals that original explication is the principal methodological tool used in terms of 

quantity and in relation to the relative importance of the question before the Court. 

Precedent and doctrine-based decisions are fewer in number and mostly relate to less 

controversial issues.  

Finally, there’s the issue of the Constitution’s textual command about its own 

interpretation and construction, articulated in Section 19, Article II of the Constitution. 

Several surprising things emerge from Supreme Court practice as to this issue. First, is the 

                                                             
210 Pueblo v. Borrero Robles, 113 D.P.R. 387 (1982); C.R.I.M. v. F.C.T., 142 D.P.R. 968 (1997). 
211 Pueblo v. Santiago, 78 D.P.R. 68 (1955); Pueblo v. Matías Castro, 90 D.P.R. 528 (1964). 
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lack of express use of this provision.212 While one could argue the Court has constantly 

made use of this command, there have been scarce occasions in which the Court explicitly 

mentions it. The end-result is quite anti-climactic: Section 19 has had a negligible official 

role. But may be the key lies elsewhere: the text, history and substantive content of the 

Constitution has made reference to Section 19 unnecessary or even superfluous. And that’s 

quite a story indeed. 

Living Constitutionalist Rhetoric 

Puerto Rico has not been a stranger to living constitutionalism rhetoric. And there 

are reasons for this. First, because of the progressive substantive nature of Puerto Rico’s 

Constitution, some Justices, influenced by the U.S. dichotomy of originalist-as-conservative 

and living-constitutionalists-as-liberals, have felt that the latter is the more adequate 

method for Puerto Rican constitutional law. Section 19 adds to this: because it expressly 

requires liberal construction of rights provisions, an expansive method of interpretation is, 

actually, rooted in originalism. Second, because Puerto Rican jurisprudence has yet to 

articulate the interpretation-construction distinction, 213  expansive construction is 

mistakenly seen as a necessary product of living constitutionalism. 

But once one makes the interpretation-construction distinction and recognizes that 

expansive legal effect based on adequate originalist interpretation is not anathema to 

originalism, the picture changes. The Court’s concern that originalism-equals-stagnation is 

                                                             
212 Only a few examples exist. See, for example, P.S.P. y otros v. Romero Barceló, 110 D.P.R. 248, 256 (1980). 
213 Lawrence B. Solum, The Interpretation-Construction Distinction, 27 CONST. COMM. 95 (2012). 
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misplaced and its use of living constitutionalist rhetoric should be seen in its appropriate 

context. The one more looks at it, the more we can conclude that living constitutionalist 

rhetoric in Puerto Rico is simply mislabeled expansive construction which the text and 

history of the Constitution allows and even requires. 

As early as 1961, the Supreme Court emphasized that, since language is adopted 

because of historical and social factors, constitutional interpretation requires a look at both 

the historical context of the language when adopted, as well as in the context “of current 

reality.”214 Thus started the road of references to updating and current-ness as elements to 

consider in constitutional adjudication. But this first quote fits perfectly into the 

interpretation-construction distinction, in which the meaning of words trace back to the 

historical moment of its adoption, while the effect it is to be given in the present factors in 

current realities. 

Probably the first case where appeals to current social circumstances arguably 

clashed with the framers’ intent was in A.A.A. v. Unión Empleados A.A.A. There the 

Supreme Court, after spending several pages going in to the history of the right to strike in 

Puerto Rico –including the framers’ insistence that this right could only be restricted in the 

most urgent of circumstances-, declared unconstitutional a statute that a priori prohibited 

any strike in the state-owned water corporation. Yet, in a few sentences, says ‘enough is 

enough’ and issues an injunction to stop the strike, partially circumventing the framers. In 

fact, the Opinion reveals the Court’s substantive stand on strikes, stating that society is not 

                                                             
214 A.D. Miranda, Inc., supra note 46, at 746. 
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“unarmed” in the face of a “paralyzing” (read: effective) strike.215 By emphasizing the need 

to understand the right to strike “in its historical perspective” (read: past), the Supreme 

Court looked to the present. Living constitutionalist rhetoric was not far behind: “The 

Constitutional Convention did not limit itself in Section 18, as it relates to this dynamic 

field, to elevating current law [about the right to strike] to constitutional status, to 

mummifying it and to establish its reign for decades, with its ancient objectives and terms.”216 

Still, the Court stated: “Let’s examine the debates [on the Convention floor].”217 You can’t 

escape the framers that easily. Actually, the Court was careful and emphasized that its 

statements about updating and change were not decisive. Instead, it alleged that the 

framers’ explications were on its side. Moreover, the Court insisted that the right to strike 

remains as strong as it ever was. 

The author of the Court’s Opinion in A.A.A. v. Unión Empleados A.A.A. was Chief 

Justice Trías Monge, Puerto Rico’s eminent living constitutionalist. It was he who 

emphasized that many constitutional provisions, as a linguistic fact, are concepts that have 

“partially determinate content,” that are also “partially flexible or variable, subject to 

general process of change that affects law.”218 According to Trías Monge, “[o]ur obligation 

is to obey the constitutional command, in accordance with the other provisions of our 

Constitution and the needs of the country.”219 He is the primary source of reference to “the 

                                                             
215 A.A.A. v. Unión Empleados, supra note 119, at 437. 
216 (Emphasis added) Id, at 449. 
217 Id. 
218 Pueblo v. Arcelay Galán, 102 D.P.R. 409, 413 (1974). 
219 (Emphasis added) Cortés Portalatín v. Hau Colón, 103 D.P.R. 734, 738 (1975). 
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values of a changing society”,220 or to the Constitution as a “living organism.”221 But he, like 

the rest of the Court, always looked to the framers’ explications. He updated the text by 

applying it, not by re-defining it. His holding in Figueroa Ferrer that the right to privacy 

prohibits the government from forcing married people to stay together even when both 

spouses want to divorce, reflects his view that Constitutions must be relevant to current 

problems. 

Justice Negrón García also shared this approach: the Constitution means at least 

what it says, but it can mean so much more, depending on current social needs. His views 

about what constitutes cruel and unusual punishment are an example of this.222 Like Trías 

Monge, he must still pay heed to the framers.223 

“Our Constitution is not an exact map. On the contrary, it offers coordinates;”224 it 

is “a document that transcends the personal preferences of its authors and it articulates the 

hopes of future generations. Its breadth is modern, its language clear and simple, open to 

continued renovation. It is not written in an extinct tongue, hard to define or related to 

                                                             
220 E.L.A. v. Hermandad de Empleados, supra note 69, at 437. 
221 Peña Clós v. Cartagena Ortiz, 114 D.P.R. 576, 588 (1983). 
222 See supra note 63. 
223 See, for example, P.R. Tel. Co., supra note 44. 
224 P.I.P. v. E.L.A., supra note 108, at 5 (Fiol Matta, J., dissenting); “[O]ur Supreme Law possesses enough flexibility 
and mechanisms to provide a just balance for the problems present and future generations will face”; E.L.A. v. Rivera 
Rivera, 105 D.P.R. 640, 641-642 (Negrón García, J., dissenting); “[A] Constitution, even though it is designed to 
generate greater stability, as a document created by the human mind, is not permanent, but flexible and dynamic”, 
Ortiz Angleró v. Barreto Pérez, 110 D.P.R. 84, 107 (1980, Negrón García, J., concurring in the judgment); “[p]recisely 
because we are dealing with a constitution, this creation that first saw the light of day more than thirty years ago is 
not an inert, static objet. It is a living organism, whose goal is to serve, like any constitution, the society it governs. 
It has to change, like a river, without ceasing to be a river. It has to respond to new realties”, Peña Clós, supra note 
221, at 588. 
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esoteric issues. We are interpreting a Constitution, not the Dead Sea Scrolls.”225 According 

to Justice Hernández Denton, “[i]n the modern State, the Constitution is a document which 

possesses great dynamism and it creates a political structure for present and future 

generations. Its vitality and durability depend on its capability to define a People’s 

fundamental values across time.”226 Such as been living constitutionalist rhetoric. 

 Justice Hernández Denton has probably been the one who has attempted to emulate 

Trías Monge and Negrón García’s approach the most. He constantly emphasized the 

Constitution’s “dynamism” in order to ensure its current “vitality.”227 According to him, 

when “interpreting the contours of the Constitution…we must guarantee its vitality and 

relevance to the socioeconomic and political problems of our times.”228 He has been the 

closest in proposing that the meaning of the Constitution is subject to change: “We must 

also avoid that inflexible interpretations and attachments to antiquated models impede the 

applicability [of the Constitution] to future events so that in a few years the Constitution, 

designed to guide the life of a People for several centuries, turns obsolete.”229 

 But, notwithstanding florid language to the contrary, the Court has mainly limited 

its use of living constitutionalist tools to making sure that the Constitution is constructed 

in a way that is relevant to current social needs, which simply takes us back to the 

                                                             
225 P.R. Tel. Co., supra note 44, at 350. 
226 Nogueras v. Hernández Colón I, supra 42, at 410. 
227 Id. 
228 Id, at 411. 
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interpretation-construction distinction that strengthens, instead of weakening, 

originalism.230 Rhetoric aside, the framers still carry the day. 

Separation of Powers Re-Visited and a Final Example 

Liberal democratic models of representative government and the separation of 

powers have created a limited role for the judiciary. Courts basically serve three functions: 

adjudicators of specific controversies among parties, statutory interpretation and 

constitutional adjudication. The Separation of Powers doctrine is premised, mainly, on the 

operation of a framework constitutional structure. The courts have limited roles because 

the constitutions they interpret, construct and apply are themselves limited. These 

constitutions seem to require a passive and limited role for courts. In terms of 

constitutional controversies, unless the Constitution specifically requires judicial 

intervention, courts should butt out. Passive constitutions require and create passive 

courts. But what about active constitutions that make up the core of modern 

constitutionalism? Popular sovereignty and constitutional supremacy are not mutually 

exclusive concepts, even if the latter is accompanied by judicial enforcement.  At some 

point, concepts normally associated with the Separation of Powers doctrine such as 

deference to the elected branches, abstaining from going into issues of policy, political 

questions, minimalism, and so on, must be either re-evaluated or complimented by new 

concepts. 

                                                             
230 Emp. Pur. Des. Inc. v. H.I.E.T.E.L., 150 D.P.R. 924, 956 (2000). 
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The point of originalism is to constrain courts, protecting democracy from rogue 

courts that substitute democratically adopted policy for their own. But the situation in 

teleological or ideological constitutions is different: in those circumstances, when courts 

faithfully apply the substantive content of the Constitution, they are simultaneously 

constrained and active: constrained as to picking policy, but active as to putting 

constitutional policy into practice. We must not forget that one of the goals of teleological 

constitutionalism is to empower the People to govern themselves, not just through an 

active political process that results in legislative action, but through the Constitution itself. 

When that happens, courts, as the ultimate interpreters of the Constitution, become 

governing bodies. That’s not a choice made by power hungry judges; it is a fail-safe desired 

by the People in case ordinary politics fail. New Constitutions need new models for the 

judicial role. Classic notions of the Separation of Powers are simply inadequate. The gap 

between how courts see their own roles and the role assigned to them by ideological 

constitutions is the final frontier.  

The Supreme Court of Puerto Rico has not always shied away from its expanded 

constitutional role. When it feels backed by text and intent, the Court feels free to state 

that its intervention in cases dealing with substantive policy is not law-making but 

constitutional adjudication.231 

But ever since the Court’s landmark, and most unoriginalist, decision in E.L.A. v. 

Aguayo, it has been quite difficult to shed off the chains of classic Separation of Powers 

                                                             
231 See Figueroa v. Díaz, supra note 93, at 176. 
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concepts. E.L.A. v. Aguayo is an existential mess. On the one hand, it is a non-textualist, 

un-originalist and activist decision. On the other hand, its substantive result is passive and 

restrained. Here, the Court incorporated the classic concepts of justiticiability, case or 

controversy, political questions, standing, among others. By doing so, it established a very 

narrow role for courts. Yet, the decision itself was wholly activist: there is absolutely no 

provision in the Constitution that required this result. On the contrary, it based its decision 

on classic notions of constitutionalism. Through an activist move, the Court became 

passive. Puerto Rico’s substantive Constitution has been paying the price ever since. Any 

future Court that has wanted to justify a narrow, deferential, minimalist and passive 

decision in the face of legislative action has always been able to trace back to E.L.A. v. 

Aguayo and to the principle of the Separation of Powers,232 since they can hardly trace back 

to text. But E.L.A. v. Aguayo has not been the end of the story either. The Court can always 

count on the text and history of the Constitution, as well as its policy implications, to allow 

it to transcend the shackles of the Separation of Powers.  

One of the interesting results of the tension between classic Separation of Powers 

concerns and the Puerto Rico Supreme Court’s acknowledgment of its own political power 

under the Constitution is that the Political Question doctrine is very different than in the 

federal system, with more and more question being susceptible to judicial adjudication.233 

Still, some current Justices of the Supreme Court appear to take Separation of Powers 

doctrine, particularly its more classic articulations, as a given and then work back from 

                                                             
232 Córdova, supra note 131, at 799; Lozada Tirado, supra note 203 (Pabón Charneco, J., dissenting). 
233 Santa Aponte v. Srio. de Hacienda, 105 D.P.R. 750 (1977); Silva v. Hernández Agosto, 118 D.P.R. 45, 54 & 57 (1986);  
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that.234 The end-result is a more passive court and a less active Constitution. The surprising 

part is that these views are held by the same Justices that self-proclaim as originalists, when 

the framers’ intent was, precisely, to adopt an active Constitution. While in the United 

States originalism and classic notions of the Separation of Powers seem to go hand in hand, 

that link is neither natural nor inherent; it is content contingent. In Puerto Rico, that 

content breaks the link: originalism is inherently interventionist. 

The promise of Puerto Rican originalism is to expand the reach of the Constitution. 

The safety provided by Puerto Rican originalism is that it protects an irreducible core. 

Judges have occupied the middle-ground. Courts can opt for the minimalist approach and 

only rule proactively when the constitutional text and the framers’ explications are on-

point. This is a sort of core-originalism. But inherent in Puerto Rican originalism is the 

notion that attention to the core is not enough. The framers invite or even command courts 

to always look beyond the core. When courts engage in pro-active adjudication, the issue 

of legitimacy can be easily dispensed with by reference to the text and history of the 

Constitution. The Court’s history is full of this minimalist-maximalist dichotomy.235 

Finally, I wish to discuss a very particular constitutional issue that neatly captures 

all the issues discussed previously. I refer to the constitutional prohibition on 

                                                             
234 See Lozada Tirado, supra note 203 (Pabón Charneco, J., dissenting); A.A.R., supra note 2 (Martínez Torres, J., 
concurring). 
235 Compare examples of minimalism like U.T.I.E.R. v. J.R.T., supra note 89; Green Giant Co., supra note 79; Asoc. 
Academias, supra note 57; U.P.R. v. A.P.P.U., supra note 167; Pérez, Román, supra note 208; Salvá Santiago v. Torres 
Padró, 171 D.P.R. 332 (2007); C.O.P.R., supra note 160, with maximalist examples like Municipio de Guaynabo v. 
Tribunal Superior, supra note 40; Andino Torrres, supra note 178; Rosario v. Toyota, supra note 44; A.M.P.R. v. Srio. 
Educación, E.L.A., supra note 160; Rivera Padilla, supra note 184. 
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discrimination on account of birth and its relation with the rights of children born out of 

wedlock. 

One of the burning issues before the adoption of the Constitution in 1952 was the 

blatant discrimination faced by children born out of wedlock, particularly the rights of 

children that resulted from adulterous relationships, many of which were functioning 

family units where the father, because of social and economic pressures, did not or could 

not divorce their legal spouses. The legal system in Puerto Rico, particularly the Civil Code 

inspired by Spanish law, still distinguished children between so-called legitimate and 

natural offspring. Beside the social stigma created by the use of those terms, the legal 

system treated these children differently. As most relevant here, these differences included 

not being able to carry their fathers’ surnames or not participating in their estates. 

Section 1 of the Bill of Rights expressly prohibits discrimination on the basis of birth. 

The Record of the Constitutional Convention makes absolutely clear that the purpose and 

goal behind this particular classification was to “eliminate the legal stigma of children born 

out of wedlock. It gives all children equal status in relation to their parents and the legal 

system.”236 Shortly after the Constitution as adopted, the Legislature gave equal legal status 

to children born after 1952. But what about all those children born before 1952? Well, the 

text would appear to be clear: no discrimination. But there was a problem. The Report by 

the Commission on the Bill of Rights stated: “As to estates and properties, the changes 

required by this provision shall not be retroactive to births that occurred before the 

                                                             
236 Figueroa v. Díaz, supra note 93, at fn. 1. 
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[adoption of the Constitution].”237 That is, the new constitutional provision would only 

protect children born after 1952. All those born before that date and whose parents died 

after 1952 were still excluded from their inheritance.  

The framers’ explications and intent could not be clearer. As a result, the Supreme 

Court obliged. For the first couple of years after the adoption of the Constitution, the Court 

mainly limited itself to giving these children only the right to bear the fathers’ surnames. 

The only obstacle to giving these children full equality was the clear text of the Report.238 

As much as the Court wanted to extend equality to these children, the Report simply “left 

no doubt” as to the prospective nature of the provision.239 

But the gap between the constitutional promise and the injustice still facing all these 

children born before 1952 was too much to bear. The Court began to crack. The rebellion 

started in 1961, nearly a decade after the Constitution proclaimed the inviolable nature of 

human dignity. To the challengers, the text of the Constitution was absolutely clear “no 

matter when it was adopted or when the birth took place, of what was the statutory regime” 

before 1952:240 

When it comes to the essential equality of people that the 
constitutional declaration searches for, I can’t conceive of a rule of law that 
applies that constitutional provision in terms of [discrimination on account 
of] birth, only to those who were born after its adoption, which implies a 
reservation as to its effectiveness and validity which neither its text nor its 
spirit includes and that allows a regime of inequality and indignity to 

                                                             
237 Id. 
238 Álvarez v. Álvarez, 77 D.P.R. 909 (1955); Sánchez v. Díaz, 78 D.P.R. 811 (1955). 
239 Carmen y otros v. Avilés, 79 D.P.R. 988 (1957). 
240 Berdecía v. Tyrell, 82 D.P.R. 698, 716-717 (1961, Santana Becerra, J., concurring in the judgment). 
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continue for several generations until they extinguish themselves through 
the natural process of their disappearance.241 

 Finally, the Court followed suit in one of the most celebrated cases in Puerto Rican 

history, akin to the Brown case in the United States. In Ocasio v. Díaz the Supreme Court 

held that the constitutional prohibition of discrimination on account of birth protected 

those children who were born before 1952 but whose parents died after the adoption of the 

Constitution. Well aware that it was going against the express explications of the framers, 

the Court treaded carefully and used every argument at its disposal. 

 First, it concluded that, as a matter of inheritance law in Puerto Rico, the rights of 

children with respect to their parents’ estates do not accrue at their birth but at the death 

of their parents. When the children were born was irrelevant. The only appropriate 

question was when their parents died. Second, the Court emphasized the broad purpose 

and the expansive principle behind the constitutional prohibition. Third, the Court went 

on the textualist offensive: the constitutional text makes no reference to dates which would 

limit the scope of its protection to only births that occurred after them. If the framers 

wanted the prohibition to apply only to births that took place after 1952, they should have 

written that into the Constitution. Finally, the Court confronted the explicit statement 

included in the Report. Then it really went to work. It concluded that the Report was 

actually wrong. They couldn’t have meant births that took place before 1952. Because of the 

previously mentioned particularity of Puerto Rican estate law, the correct term had to be 

deaths instead of births. That is, that Section 1 would not apply to situations where the 

                                                             
241 Id, at 717. 
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parent died before the adoption of the Constitution, where, presumably, the estate had 

already been divided up. The Court felt it was better to re-write the Report than to ignore 

it. But in the end, the Court made itself clear. Even if the Report meant births instead of 

deaths, “[t]he delegates did not follow the recommendations of the Report when they 

adopted the Constitution. They did not include in it any reference that a child born before 

the 25th of July of 1952 could not inherit or be treated equally for purposes of the estate.”242 

 Ocasio v. Díaz is probably the only case in Puerto Rican history where the Court 

reached a result that contradicted the express statements of the framers. Without a doubt, 

this case stands out because of the substantive justice it granted. The Constitution must 

mean what is says. The promise of equality, respect and dignity cannot be accompanied by 

an asterisk. 

 

Final Thoughts 

The Constitution of Puerto Rico is not a revolutionary document. It represents the 

high-water mark of liberal democratic constitutionalism and its natural fusion with social-

democratic thought. Its protection of important socio-economic rights and the clarity of 

many of its policy provisions signal the start of a new trend in modern constitutionalism. 

The creation of the Constitution was a social process; a self-constituted People that decided 

to articulate their blueprint for society not just through the Constitution but in the 

                                                             
242 (Emphasis added) Ocasio v. Díaz, supra note 60, at 735. The Court was not unanimous. The dissent emphasized 
that when the Court basically re-wrote the Report, they were admitting its authoritative nature. Id, at 784 (Pérez 
Pimentel, J., concurring in part and dissenting in part). 
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Constitution. Although Puerto Rico, because of the enduring nature of its colonial relation 

with the United States, still has a long way to go in the road of self-determination, the 

Constitution represents a crucial step in that direction. The People did not trust Congress, 

courts, legislatures or national elites: they trusted themselves. Because of the radically 

democratic nature of the constitution-making process, the People had the opportunity to 

protect themselves from potential failures in the ordinary political process. And so they 

did: through the adoption of clear text, authoritative explications by those charged with 

drafting it, and by including a whole array of matters ranging from the organization of 

government and the recognition of political rights, to socio-economic policy matters. It is 

a Constitution that still has a lot of potential. All that is needed are courts willing give it 

life. Maybe a method of original explication is the way to go. 

In that sense, Puerto Rico’s main contribution to this dissertation is methodological: 

it is the prime example of original explication. 
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CHAPTER 7 

WHEN SOCIAL HISTORY BECOMES A CONSTITUTION: THE BOLIVIAN POST-LIBERAL EXPERIMENT 

AND THE CENTRAL ROLE OF HISTORY AND INTENT IN CONSTITUTIONAL ADJUDICATION 

 

I. Introduction 

Bolivia’s current constitutional system is relatively new, not only in terms of time –

it was adopted in 2009- but, more importantly, as to its content and underlying premises. 

The Bolivian Constitution of 2009 is the result of a perfect storm of different elements, 

including social struggle, ideological re-orientation, historical grievances, intent-driven 

creation and radical substance. It’s the stuff of post-liberal teleological constitutions. 

 In this chapter, I wish to analyze how the Plurinational Constitutional Court of 

Bolivia, that nation’s highest judicial body when it comes to constitutional adjudication, 

has implemented the 2009 Constitution. In particular, I will focus on method and its uses 

of text, history, and intent. This analysis is supplemented by the ideological components of 

the Bolivian Constitution, which is expressly post-liberal and socially-oriented with clear 

redistributive and communitarian goals. Finally, I will address the issue of how courts in 

these types of systems have re-defined their own roles in order to adequately implement 

the constitutional provisions they are charged with putting into practice. Post-liberal 

constitutions require courts that keep up with their pace. 

 This Chapter is divided in the following sections: (1) the ideological components of 

the Bolivian Constitution, with emphasis on its transformative goals and post-liberal 

ideology; (2) the process of creation and social context; (3) interpretive method, with 
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emphasis on text and intent; (4) the role of history in adjudication; (5) its specific 

substantive content; and (6) procedural elements. 

 

II. Constitutional Ideology 
 

 Bolivia’s 2009 Constitution is overtly ideological in nature. Its main trait is post-

liberalism. Far from being a purely symbolic or rhetorical device, that ideological 

component has played a significant role in constitutional adjudication.1 Ideology has been 

transformed into enforceable legal concepts and norms. 

 Bolivia’s constitutional experiment is not an isolated event in recent Latin American 

history. On the contrary, it’s part of a wider process of social and structural transformation 

that includes the recent constitutional processes in Venezuela and Ecuador. As Phoebe 

King explains, these “three constitutions are highly radical documents that pull each state 

further left than any constitution’s recent predecessor has done.” 2  In that sense, the 

Bolivian Constitution “is the product of culminating radicalism.”3 We shall return later on 

to the issue of the social process of constitutional creation in these type of experiences. 

 Probably because previous progressive constitutional experiments adopted 

symbolic and non-enforceable language, some believe that the new Bolivian Constitution 

                                                             
1 In that sense, what Phoebe King calls the Constitution’s “unprecedented levels of aspirational and ideological 
content tied to specific experiences and grievances, [which is] more radical than [its] recent predecessor[,]” has 
transcended the aspirational realm and found its way into actual judicial practice. Phoebe King, Neo-Bolivarian 
Constitutional Design in SOCIAL AND POLITICAL FOUNDATIONS OF CONSTITUTIONS 367, (Dennis Galligan & Mila Versteeg, 
eds.), Cambridge University Press, New York, 2013. 
2 King 367, Op. Cit. note 1. King has dubbed this Neo-Bolivarian design. Id. While I don’t necessarily contest this 
characterization, it should be note that, in current Latin American parlance, Bolivarianism is more descriptive of the 
Venezuelan process. In Ecuador the constitutional process is called the Citizen’s Revolution. 
3 Id 386. 
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is an “intentionally aspirational document.” 4  But in fact, because the Plurinational 

Constitutional Court has expressly held that such substantive language is enforceable, it 

would be wrong to simply categorize it as aspirational. As we saw in Chapter 2, this type of 

language is articulated as enforceable substantive provisions that sheds off the 

characterization as mere aspiration. 

 In that sense, the new constitutional provisions “communicate broad policy aims” 

that require judicial implementation. 5  A King explains, the ideological content of the 

Bolivian Constitution “is not confined to the preamble and, indeed, permeates the whole 

document.” 6  Rights and socio-economic organization are at the heart of this new 

ideological content. We shall discuss them in more detail later on. 

 As we saw in Chapter 4, crucial to the process of transforming seemingly aspirational 

language into applicable law is the role of courts. In the Bolivian context, the Plurinational 

Constitutional Court has not shied away from addressing the explicitly ideological content 

of the Constitution and has given it direct legal effect. Constitutionalized ideology has been 

transformed into enforceable law. 

A. Transformative Constitutionalism 

 But before diving into the specific content of the constitutionalized ideology, it is 

worthwhile to examine the Court’s own acknowledgment of the transformative design, 

intent and effect of the 2009 Constitution. As we saw in Chapter 2, teleological 

                                                             
4 Id 387. 
5 Id. 
6 Id. See also Declaración Constitucional Plurinacional 12-2015, at 7. 
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constitutions are meant to change society. With the help of a willing Court, the Bolivian 

Constitution has started to employ its substantive content in the service of social 

transformation.7 

 For example, the Plurinational Constitutional Court has made constant reference to 

the Constitution’s explicit mention of its own transformative nature. 8  The Bolivian 

Constitution of 2009 was designed to effectuate profound change, in favor of the 

“construction of a new institutionalism and, of course, in the judicial realm, of a new Rule 

of Law, but above all to the creation of a strong and progressive State.”9 This has a direct 

impact as to the articulation of constitutionalism itself. Accordingly, “the Bolivian 

Constitution treks through the path of the project of decolonization, affirming our 

plurinationality, legal pluralism, the equal dignity of all peoples and cultures…[all] within 

the framework of a new social paradigm, different from developmentalism….This 

constitutionalism, which is also called emancipatory, has an anticolonial inspiration that 

breaks with the legacy of mono-cultural constitutionalism, which was born on the backs of 

the indigenous peoples…”10  

As a result, the new constitutional order constitutes a “break with classic western 

constitutionalism as conceived by the political elites; [the new approach] expresses the will 

of the indigenous peoples and other popular forces, thus creating a new institutionalism...”11 

                                                             
7  See Dennis J. Galligan & Mila Versteeg, Theoretical Perspectives on the Social and Political Foundations of 
Constitutions in SOCIAL AND POLITICAL FOUNDATIONS OF CONSTITUTIONS 5, Op. Cit. note 1. 
8 In particular, the Court has made reference to the Preamble, which “signals the essential aspects of the profound 
transformations which the Bolivian State has endured…” Sentencia Constitucional Plurinacional 130-2010-R, at 10. 
9 Sentencia Constitucional Plurinacional 300-2012, at 16. 
10 Declaración Constitucional Plurinacional 20-2014 (Clarifying Vote, Cusi Mamani), at 2. 
11 Id. See also Sentencia Constitucional Plurinacional 487-2014, at 10. 
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In the end, the new constitutional project is characterized by its break with previous ones 

in favor of an expansive notion of constitutionalism.12 

 This approach to constitutional adjudication has permeated the decisions of the 

Plurinational Constitutional Court. As the Court has pointed out, “[i]n the case of our 

country, the constitutional process that started in 2006, and culminated in 2009, had an 

unequivocal original character, with a direct genesis from the people’s democratic will,” 

which established a new form of social relationship “different from the pre-existing 

[structure].” 13  In that sense, the 2009 Constitution heralds a “new political-legal era 

premised on the re-foundation of the State within the framework of pluralism, cultural 

interaction and decolonization, which serve as the fundamental axis of the new model of 

the State.”14 As if this wasn’t enough, the Court has quoted from the framers themselves who 

stated that new Constitution attempts to carry out “profound change, not half-way 

changes.”15 

B. Ideological Constitutionalism: the Central Role of Post-Liberalism 

 In terms of the typology identified in Chapter 2, the 2009 text best fits with the 

teleological type, particularly the ideological and post-liberal articulation. Let’s take a 

closer look, particularly on how the Plurinational Constitutional Court has characterized 

the ideology adopted by the Constitution. 

                                                             
12 Sentencia Constitucional Plurinacional 986-2014, at 5. 
13 Sentencia Constitucional Plurinacional 1038-2014, at 9. 
14 Id. 
15 Declaración Constitucional Plurinacional 30-2014, at 8. 
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 At its most basic level, the new legal structure that emerges from the 2009 

Constitution has been characterized as the Democratic and Social Rule of Law State.16 This 

is seen as an improvement of the welfare state, 17  and it includes the adoption of 

constitutional principles such as solidarity, justice, the indigenous notion of vivir bien,18 

redistribution, 19  as well as equality, dignity, inclusion, reciprocity, respect, social and 

gender equity, the common good, and social justice.20 The Democratic and Social Rule of 

Law State is premised on a socially-sensitive version of democracy that adopts 

“indispensable tools to assure that [democracy] is not used solely as a mechanism that gives 

formal legitimacy to economically powerful groups.”21 This concept permeates the entire 

constitutional text.22 

But the main ideological component of the Bolivian Constitution is a break from 

neo-liberalism. As such, it adopts a post-liberal approach to constitutionalism which 

includes, for example, an “explicit break with known comparative constitutional 

models…[which] distances itself from an exclusive individualist view of constitutional 

protection, building instead a whole new constitutional structure which guarantees 

fundamental rights, not in an isolated way, but in a more collective fashion.”23 In the end, 

                                                             
16 Sentencia Constitucional Plurinacional 130-2010-R, at 5. 
17 Sentencia Constitucional Plurinacional 850-2013, at 6-7. 
18 Its closest translation is ‘well-being’. I will dive into the specific meaning of this concept later on in this Chapter 
when discussing the specific ideological components of the 2009 Constitution. 
19 Sentencia Constitucional Plurinacional 130-2010-R, at 10. 
20 Sentencia Constitucional Plurinacional 300-2012, at 15. This also includes “distribution and redistribution of social 
goods and products.” Id. 
21 Sentencia Constitucional Plurinacional 850-2013, at 7. 
22 Id. 
23 Sentencia Constitucional Plurinacional 300-2012, at 17. As we will see later on, this has a direct impact on the issue 
of rights protection. This includes, as we saw in Chapter 2, a broader view of rights, including non-political rights. Id, 
at 18. 
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“the new constitutional order’s goal is the construction of a new State, where pluralism 

serves as the bedrock for a new social, political and legal structure where rights, both 

individual and collective, are protected by the State, which commits itself to put into 

practice that which is established by the constitutional text.”24 

The new constitutional ideology has as its goal the “construction of a just and 

harmonious society, founded on decolonization, free of discrimination and exploitation, 

with full social justice, in order to strengthen plurinational identities and to guarantee the 

people’s access to education, healthcare and work.” 25  According to the Plurinational 

Constitutional Court, the new Constitutions of Bolivia and Ecuador are part of an emerging 

Latin American constitutionalism “with very particular characteristics which are different 

from other, more traditional forms of constitutionalism, as well as from newer 

constitutional trends of European origin.”26 This new constitutionalism, of a clear post-

liberal bent, is somewhat different from the post-World War II European social model.27 In 

particular, the Court has said, while the modern European constitutional model does, in 

fact, create room for a legal and cultural pluralism that attempts to renew state institutions, 

in the end, this model does not allow for a more popular driven form of constitutionalism, 

which has emerged in Latin America.28 As such, the Plurinational Constitutional Court has 

                                                             
24 Id. 
25 Sentencia Constitucional Plurinacional 850-2013, at 7. 
26 Declaración Constitucional Plurinacional 30-2014, at 7. 
27 Id, at 8. 
28 Id, at 8-9. 
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gone as far as state that Bolivia’s constitutional experiment constitutes a “constitutionalism 

that has no precedent.”29 

This new post-liberal constitutionalism has a direct impact on all aspects of “social, 

political, economic and cultural life.”30 As a result, the 2009 constitutional project’s goal is 

to “transcend the liberal State model…premised on the individual citizen.” 31  As an 

alternative, a more communitarian approach to constitutionalism is adopted.32 A little later 

on I will return to the issue of the rejection of the liberal State when discussing the role of 

history in constitutional adjudication in Bolivia. Here, I focus on the ideological content of 

the post-liberal model of constitutionalism.  

As we saw in Chapter 1, we should not confuse post-liberalism with being illiberal. 

The Bolivian Constitution does include the classic legal features, many of which trace back 

to the core elements of modern constitutionalism.33 But, at the same time, it sees the state 

as a positive force that can carry out the constitutional project’s stated substantive policy 

goals.34 

The transition from neo-liberalism to post-liberalism is an explicit feature of the 

2009 Constitution and has been repeatedly acknowledged by the Plurinational 

Constitutional Court. For example, in an employment-rights case, the Court referenced the 

                                                             
29 Sentencia Constitucional Plurinacional 487-2014, at 10. See also Declaración Constitucional Plurinacional 12-2015, 
at 7. 
30 Declaración Constitucional Plurinacional 30-2014, at 9. 
31 Declaración Constitucional Plurinacional 45-2014, at 4. See also Sentencia Constitucional Plurinacional 173-2014, 
at 13. Curiously enough, this characterization was not made by the Court itself, but by the Majority Report of the 
Visión País (Nation Project) Commission of the Constitutional Assembly. 
32 Sentencia Constitucional Plurinacional 260-2014, at 19. 
33 King 391, Op. Cit. note 1. 
34 Id 392. 
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fact that, under the previous constitutional regime, “wealth was accumulated in only a few 

hands. This is one of the features that more clearly characterizes neo-liberalism, and which 

generated abysmal economic differences between Bolivians, thus according to [current] 

constitutional commands, the State has to be reformed, in order to achieve a balance 

between its members and to bridge the gap created, not only by neo-liberalism, but by 

exploitation, corruption and mismanagement of public goods which only made a few 

people rich and left the great majority in misery.”35 As such, the Bolivian Constitution 

institutionalizes a “radical constitutional ideology…[which] brings power closer to the 

people.”36 

The Bolivian revolutionary constitutional experiment is of an explicit teleological 

type, since the Constitution “not only addresses the structure and functional operation of 

the State but, according to the new model, regulates the economic and territorial 

organization and structure of the State…”37 In that sense, the 2009 Constitution establishes 

the social goals of the State and the substantive shape society is to take. 38  It also is 

characterized by its substantive principles and values,39 which are, as King states, “not 

always hollow.”40 On the contrary, and as we are about to see, they are wholly enforceable 

and enforced. 

                                                             
35 Sentencia Constitucional Plurinacional 130-2010-R, at 11. 
36 (Emphasis added) King 391, Op. Cit. note 1. 
37 Declaración Constitucional Plurinacional 45-2014, at 5. 
38  Declaración Constitucional Plurinacional 12-2015, at 7; Sentencia Constitucional Plurinacional 547-2011-R 
(Dissenting Opinion, Burgoa Ordóñez), at 4. 
39 Sentencia Constitucional Plurinacional 487-2014, at 10; Declaración Constitucional Plurinacional 12-2015, at 9. 
40 King 388, Op. Cit. note 1. 
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In this context, the Plurinational Constitutional Court has recognized the need to 

“generate new forms of ‘constitutional interpretation from below,’ which allows us to enter 

into a dialogue with the new and decolonizing paradigms, practices and experiences.”41 I 

shall return to this point later on when discussing the role of courts in this new 

constitutional model. For now, the point is that the ideological characteristics of the 

constitutional text and structure have a direct impact on constitutional adjudication, both 

as to the choice of method of interpretation and construction, and as to the substantive 

results that are generated through the adjudicative process. 

C. Communitarianism and Indigenous Ideological Values 

The Plurinational Constitutional Court has held that “the communitarian character 

of the State, which adopts as a principle, value and goal the [indigenous concept] of the 

suma qamaña [buen vivir], results in criticism of the individualistic foundation of society and 

of social norms…which weakens community links and solidarity; ignores the 

communitarian organization of the indígena originario campesino nations and peoples, 

and, as a result, denies the community’s role in the formation of individual identity.”42 

This communitarian approach states that “a person is not an isolated being, 

independent of the community, but instead is a contextualized being within a determined 

cultural group with social circumstances that condition her identity.”43 This clashes with 

the view “about the individual which liberalism entails.” 44  In particular, with the 

                                                             
41 Declaración Constitucional Plurinacional 30-2014, at 10. 
42 (Emphasis added) Sentencia Constitucional Plurinacional 260-2014, at 19. 
43 Id. 
44 Id. 
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decontextualized formal equality of liberalism that ignores an individual’s cultural, 

economic and social conditions. As the Court has stated, the communitarian character of 

the State rejects the premise of a false, “blind equality” that ignores material inequality.45 

 Because of the indigenous roots of the 2009 Constitution, the new constitutional 

order is premised on the historic and culturally-specific concept of vivir bien. According to 

the Court, this concept takes shape as a constitutional principle and, more importantly, “as 

the fundamental core value, which constitutes the axiological foundation of the 

[Constitution].”46 Among the many practical meanings of this concept, the notion of vivir 

bien requires that “all economic activities, all planning both in the public and private 

spheres must be guided by due respect to nature and the search for balance between the 

different beings that inhabit it, attempting to find those measures and actions that have 

the least impact on our natural environment.”47 But this concept also has a direct impact 

on the economic structure, and serves as an “alternative to capitalism, neo-liberalism and 

any other system that attempts to turn life into a commodity.”48 

 The concept of vivir bien or suma qamaña serves as a principle, value and goal. As 

the core constitutional principle, it influences the entire legal structure. 49  As a 

                                                             
45 Id, at 20. 
46 Sentencia Constitucional Plurinacional 300-2012, at 15. 
47 Id, at 16. 
48 Sentencia Constitucional Plurinacional 30-2014, at 10. 
49 Sentencia Constitucional Plurinacional 260-2014, at 20. 
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constitutional value, it serves as guidance and as an enforceable standard.50 Finally, as a 

constitutional goal, it constitutes “the ultimate end of the State.”51 

 Another ideological concept that gains constitutional status and is linked with the 

indigenous roots of the Bolivian constitutional project is the notion of the indígena 

originario campesino (very loosely translated as original or native indigenous peasant). This 

applies both to the individual subject and to group entities. This term is “linked to the 

plural composition of the Bolivian people whose history highlights, as articulated in the 

Preamble, the struggles of the past, the anticolonial indigenous uprisings, our 

independence, the different popular liberation struggles, the social, labor and indigenous 

mobilizations, the October water wars, and the struggles for land, whose ideals where 

transferred into the constitutional assembly…”52 Later on, I will return to this concept in the 

context of semantic interpretation. 

 Finally, another important ideological constitutional principle adopted by the 2009 

text is the concept of the Plurinational Communitarian State. This ideal is the result of a 

“pact among peoples, different from the distanced State that merely ‘recognizes rights’ to 

the indigenous peoples, but where instead the indigenous peoples become constituent 

entities, defining the new model of the State and the relations between the peoples that 

compose it.”53 The concept of ‘plurinationality’ is linked to the notion of statehood itself 

and is premised on the diverse peoples and nations that make up the Bolivian state. More 

                                                             
50 Id. 
51 Id. 
52 (Emphasis added) Declaración Constitucional Plurinacional 45-2014, at 4. 
53 Declaración Constitucional Plurinacional 20-2014 (Clarifying Vote, Cusi Mamani), at 2. 
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precisely, this constitutional concept states that it is the different indigenous peoples of 

Bolivia that recognize and constitute the State, “and not the other way around.”54 

 Plurinationality has, among others, institutional, legal, political and economic 

connotations and effects. 55  In its institutional context, it recognizes the pluralist 

characteristics of the different structures of the state. In its legal articulation, it 

“strengthens plurinational constitutionalism within the framework of egalitarian legal 

pluralism.”56 In its political dimension, plurinationality acknowledges the central role of 

“communitarian democracy.”57 Finally, as to the economic connotations of the concept of 

plurinationality, it recognizes the central role of communitarian economic organization 

models which, in turn, “must be followed, protected and promoted, and encompass the 

modes of production and reproduction of social life.”58 

D. Economic Structure and Policy 

 The Bolivian Constitution of 2009 is not neutral as to economic policy and structure. 

As with its Ecuadorian and Venezuelan counterparts, “these constitutions…enshrine 

economic policies that ensure subsistence and egalitarian distribution of resources.”59 In 

that case, “the economic structure detailed in the constitution unveils a radical agenda.”60 

As to its specific content, the constitutional economic policy “is therefore not designed to 

                                                             
54 Sentencia Constitucional Plurinacional 30-2014, at 9-10. See also Declaración Constitucional Plurinacional 45-
2014, at 3. 
55 Sentencia Constitucional Plurinacional 260-2014, at 14. 
56 Id. 
57 Id. 
58 Id, at 14-15. 
59 King 369, Op. Cit. note 1. 
60 Id 389. 
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upholding liberal individual rights, but rather it explicitly designed to augment social 

welfare, economic sustenance, and the egalitarian distribution of wealth.”61 

As we shall see later on, ideology is not the only driving factor behind this; history 

plays a crucial part as well, particularly Bolivia’s history of economic exploitation of its 

indigenous majority.62 As such, it is the constitutional duty of the Bolivian State to correct 

those past wrongs. 63  As King observes, “the constitution dictates that the economic 

organization of Bolivia should promote the reduction of inequality of access to productive 

resources.” 64  In turn, that duty is present in constitutional adjudication, where those 

historical circumstances play a direct role in the process of constitutional interpretation 

and construction.65 

 Economic policy comes in many shapes and forms, such as establishing greater 

protections for public-owned land which, by constitutional command, is immutable, cannot 

be attached, seized or expropriated, as well as characterizing natural resources as 

strategic.66 This result in a bigger and broader public and social space.67 On the other hand, 

excessive private ownership of land is received with constitutional skepticism. 68  For 

example, the Bolivian Constitution “limit[s] private ownership of land to 5,000 hectares.”69 

                                                             
61 Id 390. 
62 Sentencia Constitucional Plurinacional 850-2013, at 9. 
63 Id, at 10. 
64 King 389, Op. Cit. note 1. 
65Sentencia Constitucional Plurinacional 850-2013, at 10. 
66 Sentencia Constitucional Plurinacional 1850-2013, at 48. 
67 Declaración Constitucional Plurinacional 36-2015, at 132. 
68 Declaración Constitucional Plurinacional 12-2015, at 7.ón Constitucional Plurinacional 12-2015, at 7. 
69 King 389-390, Op. Cit. note 1. 
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I will return to this issue when discussing property rights and the constitutional preference 

for collective ownership of land.70   

Also, as we shall see later on in the context of water as a fundamental right, some 

public services cannot be privatized and can only be offered through some form of social 

enterprise, whether it’s state property of mixed entities that are socially-oriented. Finally, 

even more rhetorical language adopted by the Constitution can serve as guidance, 

particularly when it is of an explicit ideological nature.71 

 

III. Constitutional Creation 
 

A. The Central Role of the Constitutional Assembly 
 

 Bolivia’s constitutional creation process lasted for almost three years. The 

Constitutional Assembly that finally adopted the 2009 text was the culmination of a 

broader social phenomenon which was committed to a comprehensive overhaul of the 

structures of the State and of society as a whole. A little later on I will analyze the specific 

issue of how the Plurinational Constitutional Court uses the deliberations of the Assembly 

in the adjudication of constitutional cases. For now, I wish to discuss how the Court has 

characterized the process of constitutional creation in general and the significance of the 

Assembly in particular. 

                                                             
70 Id 387. 
71 See Sentencia Constitucional Plurinacional 130-2010-R, at 10-11, with reference to the Preamble’s allusion to the 
indigenous peoples, peasants and workers who were victims of the previous political and economic systems. 
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 According to the Court, the Constitution’s binding power “is derived from the 

constitutional process, as exercised by the sovereign Constitutional Assembly, which was 

legitimized by the democratic election of its members, who, once they drafted the new 

constitutional text, sent it to the Bolivian people for their ratification.”72 Moreover, the 

crucial participation of the country’s indigenous majority during the drafting process has 

carried enormous weight: “The decolonizing force of the indigenous peoples in the 

Constitutional Assembly was decisive as to the constitutional design…[D]uring the 

Constitutional Assembly, it was shown that it is the indigenous peoples who hold ‘power’ 

and who designed the new model for the State.”73 

 As to the process of adoption, the Court’s narration is very insightful: “[The 

Constitution] was approved by the Constitutional Assembly in 2007, made compatible by 

the National Congress in 2008, approved by National Referendum on January 25, 2009 and 

promulgated on February 7, of the same year.”74 Notice that the Court makes reference to 

what seems to have been a multi-stage process. Add to that the other antecedent and 

contemporary events that form part of the larger chain of events.  

Yet, as we shall see when diving into method, it is the will of the constitutional 

legislator that wields binding power. Of course, and as relevant here, the process and 

context of creation and adoption also play a decisive role in constitutional adjudication. 

For example, the Plurinational Constitutional Court has made reference to the fact that the 

                                                             
72 Sentencia Constitucional Plurinacional 1922-2012, at 12. 
73 Declaración Constitucional Plurinacional 13-2013 (Clarifying Vote Camacho Quiroga), at 2; see also Declaración 
Constitucional Plurinacional 20-2014 (Clarifying Vote Cusi Mamani), at 2. 
74 (Emphasis added) Sentencia Constitucional Plurinacional 1936-2013, at 7. See also Declaración Constitucional 
Plurinacional 75-2014, at 88-89. 
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Constitutional Assembly was the product and culmination of a larger historical process 

which included substantial social struggle and clashes.75 As a result, many of the issues that 

were part of the broader social conversation “were moved to the Constitutional 

Assembly.”76 

B. The Social Context of the Adoption Process 

 In Chapter 2, we saw that many post-liberal teleological constitutions, particularly 

those that are overtly ideological, are the product of highly transcendental social processes 

characterized by robust popular participation. We also saw that historical factors tend to 

have a substantial impact on the constitutional creation process. Bolivia fits neatly within 

this category.  

In particular, the 2009 Constitution is the result of the political organization, 

mobilization and participation of the majority indigenous population and the leading role 

played by labor and land workers’ unions.77 As a result, these social organizations play 

constitutionally assigned roles. 78  Those contextual features have not been lost on the 

Plurinational Constitutional Court. 79  For example, the Court has stated that “[t]he 

abrogated Constitution did not take into account our ancestral peoples in terms of the 

development of the State…however, during the last constitutional process, the ancestral 

                                                             
75 Declaración Constitucional Plurinacional 34-2014, at 3; Sentencia Constitucional Plurinacional 785-2014, at 4. 
76 Declaración Constitucional Plurinacional 6-2015, at 94-95. See also Sentencia Constitucional Plurinacional 29-
2015, at 8. 
77 King 386, Op. Cit. note 1. 
78 Declaración Constitucional Plurinacional 36-2015, at 72. 
79 Declaración Constitucional Plurinacional 6-2014, at 20; Declaración Constitucional Plurinacional 45-2014, at 4; 
Declaración Constitucional Plurinacional 71-2014, at 143. 
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nations and peoples had an active participation, for the first time, in the creation of the 

[Constitution].”80 

In the end, the goal is to turn the Constitution into a tool of self-government that 

creates a strong social cohesion behind it which cannot be thwarted by ordinary politics.81 

 

IV. Methodology: The Primacy of Text and Intent and the Use of Other 
Complementary Tools 
 

 The Bolivian Constitution of 2009 does not give carte blanche to the Plurinational 

Constitutional Court on how to interpret it. On the contrary, there is an express textual 

provision that deals with issues of interpretation, construction and adjudication. These 

textual commands have been adopted wholeheartedly by the Court. 82 Specifically, the 

Constitution makes reference to text and intent as the primary interpretive tools. As a 

result, “employing [different] methods of interpretation is not just a matter of what is the 

interpreter’s choice [as to methods,] instead what is at stake is compliance with democratic 

principles, given the relevance constitutional interpretation has over a country’s 

institutional order…In that respect, the Bolivian framers have opted to establish 

[interpretive] constitutional rules by way of Article 196.II.”83 In other words, which method 

of interpretation to employ is not a decision left up to the Court, but, instead, was 

previously made by the framers. 

                                                             
80 Declaración Constitucional Plurinacional 79-2014, at 44. 
81 Sentencia Constitucional Plurinacional 206-2014, at 20. 
82 See Sentencia Constitucional Plurinacional 850-2013, at 8. 
83 Sentencia Constitucional Plurinacional 850-2013, at 8. 
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An analysis of the decisions of the Bolivian Plurinational Constitutional Court 

reveals that intent and text are the main methodological sources of interpretation and 

construction. In that sense, constitutional adjudication in Bolivia is both textualist and 

intentionalist because the Constitution says so and the Court has followed that command. 

However, it is history, in its many forms, which serves as the over-arching and driving 

conceptual force behind constitutional adjudication. This is so because history is the main 

source of content and the primary inspiration for the constitutional project itself. I will start 

with the more discrete issue of method, focusing on intent, and then dive into the more 

transcendental role history plays in constitutional adjudication. 

 As previewed, the Bolivian Constitution includes an express provision directing the 

Plurinational Constitutional Court on how to go about its process of interpretation and 

adjudication. Article 196.II states: “In its interpretive function, the Plurinational 

Constitutional Court shall use, with preference, as its interpretive tool, the will of the 

framers [constituyente], in accordance with the documents, minutes and resolutions, as well 

as the literal sense of the text."84 In other words, “[i]n the current constitutional system, two 

interpretive criteria stand out, the will of the framers, to be applied with preference, and 

the literal sense of the text.”85 Let’s break this down. 

 As we can appreciate, there is reference to only two sources of interpretation: text 

and will, which can be, for our purposes, seen as intent. This requires a quick reference to 

some of the issues we analyzed in Chapter 3.  

                                                             
84 (Emphasis added) Article 196.II, Constitution of Bolivia (2009). 
85 Declaración Constitucional Plurinacional 28-2013 (Dissenting Vote Choque Capuma) at 11. 
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The focus on text can have three different effects. First, as we saw in Chapter 3, an 

analysis of text can require a teleological approach even from a textualist point view, for 

example, in cases of introductory clauses or express textual reference to a purposes or 

values. An expressly purposive text can force an interpreter to take purpose into account 

when conducting a textualist analysis. Second, we saw that the objective teleological 

approach is text-based, which eliminates the tension between textualism and purposivism. 

And third, even in situations of purpose-free analysis, the text in substantive constitutions, 

because of its inherent content, can produce purpose-sensitive results. 

Then we have the focus on intent, stated as the will of the framers. As we saw in 

Chapter 3, -and will return to in greater detail in Chapter 10- there are some differences 

between (1) the subjective teleological model, (2) the original explication model, and (3) 

the original intent approach. As most relevant here, the first model searches for the original 

purpose that inspired the framers, the second one focuses on what the framers said about 

what they were doing, and the last one searches for what the framers wanted to do.  

In Chapter 6 we saw that the Puerto Rican experience fits better with the original 

explication model. From the text of Article 196.II of the Bolivian Constitution, it would 

appear that such is also the case in Bolivia. This is so, because that provision states that the 

sources for ascertaining the will of the framers are the documents, minutes and resolutions 

used during the constitutional creation process. In other words, public and official 

documents directly linked to their work as framers. As such, their personal, non-public 

opinions are not as relevant or authoritative. This puts some distance between the Bolivian 

situation and both the original intent and original public meaning models. As to the first 
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model, the difference is that intent has to be articulated outward. The inner thought process 

is deemed irrelevant. What was the actual intent has no bearing. As to the second model, 

there is a sharp divide between the publicly articulated opinions of the framers as opposed 

to private sources that allow us to ascertain the publicly-held semantic meaning of his 

words. 

This leaves the subjective teleological and original explication models. As we saw in 

Chapter 3, these are very similar, but there is a crucial difference between them. The first 

one only focuses on the purpose that drove or inspired the framers, whether as to why they 

did what they did or as to what they were trying to achieve. The original explication model 

includes this but also treats as authoritative other non-purpose related preferences of the 

framers. In other words, the will of the framer is not limited to her purposes, but also to 

her arguments, explanations and elaborations; thus, explication. 

Having addressed these initial conceptual matters, I now turn to the following 

issues: (1) the use of intent; (2) the search for semantic meaning and its relation with text 

and intent; (3) the interaction between text and intent; and (4) some comments on other 

supplemental tools utilized by the Court.  

A. Intent 

 The original intent of the framers, as expressed during the constitutional creation 

process, has played a significant and decisive role in constitutional adjudication in Bolivia. 

Although the main reference by the Court is to the “will of the founder”, there have been 
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occasions when the Court characterizes it as “originalist interpretation.”86 In terms of the 

practice of the Plurinational Constitutional Court as to this matter, I focus on two 

manifestations of this phenomenon. First, when the Court says that the will of the framers 

is outcome-determinative, which occurs in situations where the Court is explaining the 

general methodological rules applicable to constitutional adjudication. Second, when the 

Court uses the aforementioned sources of the framers’ intent in a particular case. 

 References to Article 196.II’s command to ascertain the will of the framers fill the 

decisions of the Plurinational Constitutional Court: “[I]t is vital that we consider the 

framers’ will as the preferred method of constitutional interpretation.”87 Other examples 

abound.88 

 In other cases, the Court makes no direct reference to Article 196.II, but nonetheless 

uses the framers’ explications or actions as authoritative and determinative sources.89 For 

example, Justice Camacho Quiroga, referencing the Constitution’s promise of empowering 

the indigenous communities, states that this idea “can be ascertained from the Report of 

the Visión País Commission of the Constitutional Assembly, which was comprised by 16 

delegates, of which eleven self-identified as indígiena originario campesinos and only five 

                                                             
86 (Emphasis added) Sentencia Constitucional Plurinacional 850-2013, at 8. 
87 Declaración Constitucional Plurinacional 30-2014, at 10. 
88 See Sentencia Constitucional Plurinacional 130-2010-R, at 10 (“[W]e must interpret the will of the Framers”); 
Disseinting Vote 919-2012-02-CEA (Velásquez Castaños), at 12; Sentencia Constitucional Plurinacional 1011-2013, at 
5. 
89 See Sentencia Constitucional Plurinacional 1850-2013, at 22; Declaración Constitucional Plurinacional 10-2014 
(Dissenting Vote Velásquez Castaño) at 3 (“However, the [constitutional rule under analysis] is thwarted, not only 
because of its relation with the rest of the system of autonomy established in the [Constitution], but also, and above 
all, because the will of the Framers,” quoting from the relevant Constitutional Assembly Commission Report) 
(Emphasis added); Declaración Constitucional Plurinacional 30-2014, at 9; Declaración Constitucional Plurinacional 
34-2014, at 48 and 55; Declaración Constitucional Plurinacional 45-2014, at 13; Declaración Constitucional 
Plurinacional 71-2014, at 115. 
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as mestizos [mixed].”90 In other cases, the Court quotes directly from the Framers and the 

original sources of the Constitutional Assembly, treating them as authoritative. 91  Of 

particular interest have been the Reports by the Constitutional Assembly’s internal 

commissions, which are treated as authoritative sources of constitutional meaning.92 

This approach to intent-based interpretation is not isolated and requires taking into 

consideration several contributing factors. That means that “when searching for the sense 

or logical-juridical meaning of a constitutional provision and its application in a concrete 

case, we must give preference to the will of the framers as ascertained from the documents, 

minutes and resolutions of the Constitutional Assembly, which requires an understanding 

of the political, social and historical conditions which gave birth to the particular norm that 

is the object of interpretation and which were present during its disquisition.”93 Moreover, 

the will of the framers must be ascertained objectively and not subjectively, which further 

signals Bolivia’s preference of the original explication model over the subjective teleological 

approach or the classic original intent model.94 

And precisely because of the ideologically-charged nature of the constitutional-

making process, the original explication of the framers can have overt ideological 

                                                             
90 Declaración Constitucional Plurinacional 13-2013 (Clarifying Vote Camacho Quiroga), at 4. 
91 Sentencia Constitucional Plurinacional 206-2014, at 19-21. 
92 See Declaración Constitucional Plurinacional 30-2014, at 8 (“If we research the minutes and documents of the 
Constitutionaln Assembly by way of its Visión País Commission…”); Declaración Constitucional Plurinacional 10-2014 
(Dissenting Vote Velásquez Castaño), at 2 (quoting from the reports by the Commission of Indigenous, Municipal, 
Provincial and Departamental Autonomy and Territorial Organization where both the majority and minority reports 
agreed on a particular issue); Declaración Constitucional Plurinacional 20-2014 (Clarifying Vote Cuso Mamani), at 10; 
Sentencia Constitucional Plurinacional 260-2014, at 18-1; Sentencia Constitucional Plurinacional 487-2014, at 11-12; 
Sentencia Constitucional Plurinacional 572-2014, at 13. 
93 (Emphasis added) Declaración Constitucional Plurinacional 28-2013 (Dissenting Vote Choque Capuma), at 11. 
94 (“[I]n order to discover, not the subjective, but the objective will of the framers in accordance with reality”). Id. 
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connotations that have direct legal impact. For example, while attempting to characterize 

the substantive and post-liberal nature of the Bolivian Constitution of 2009, the Court 

quoted directly from the Framers, who stated things such as: “[W]e have to smash the 

colonial State;” [t]hat is why we demand profound change, not just half-hearted change;” 

“[t]his plurinational and decolonizing constitutionalism was born out of the aspirations, 

demands and State project of the nations, groups and organizations that were excluded by 

the national State; in that sense, outgrowing liberal constitutionalism;” as well as other 

references to the colonial past and the history of economic exploitation and plundering by 

imperial powers.95 In another instance, the Court quoted from the Visión País Commission 

Report which stated that “we the indígena originario campesinos nations and peoples have 

the defying challenge of re-founding Bolivia by building a new country that treats these 

peoples as collective entities thus leading us to the Plurinational State, which transcends 

the mono-cultural and liberal State model premised on the individual citizen.”96  

B. Ascertaining Meaning: Where Interpretation and Construction meet History and 
Intent 
 

 As we previewed in Chapter 3 concerning the original explication model –and will 

elaborate fully in Chapter 10-, there are two main ways in which the framers’ authoritative 

explications interact with the constitutional text. First, as some sort of overriding 

addendum to the constitution that supplies the definitive meaning and scope of the text, 

even when there is a contradiction between the explication and the plain meaning of the 

                                                             
95 Declaración Constitucional Plurinacional 30-2014, at 8. 
96 Sentencia Constitucional Plurinacional 173-2014, at 13. 
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next. Second, as the primary source of contextual enrichment that (a) gives fuller meaning 

to the text so as to resolve its vagueness and ambiguities, and (b) reveals the purposes and 

expectations of the framers that will greatly influence, if not control, the process of 

constitutional construction. Of course, sometime text is just enough.97 

 The Bolivian case seems to tilt slightly to the latter approach, although there are 

practices that seem to fall within the former. An analysis of the Plurinational Constitutional 

Court’s practices when it combines text and intent, as well as the opinions of individual 

justices, support this conclusion. Let’s take a look at a few examples. 

 According to Justice Burgoa Ordóñez, when the textualist method fails to provide 

sufficient meaning so as to dispose of the case, in other words, it is under-determinate, 

“then we should use the ‘subjective textual’ method, that is we must extract the scope of 

the constitutional norm in accordance with the will of the framers, as expressly detailed in 

their work papers.”98 In other cases, adoption history, more than plain meaning or 

expressed intent, will provide the answer.99 

 In one case, the Plurinational Constitutional Court had to provide a definition for 

the concept of “peasant” as used in the constitutional text. 100  In particular, the Court 

focused on the different uses given during the constitutional creation process.101 In another 

                                                             
97 Declaración Constitucional Plurinacional 36-2015. 
98 (Emphasis added) Sentencia Constitucional Plurinacional 547-2011-R (Dissenting Vote Burgoa Ordóñez), at 3. 
99 See Sentencia Constitucional Plurinacional 850-2013, at 10-14 (defining what the Constitution meant by the “social 
function of property”). 
100 Declaración Constitucional Plurinacional 6-2014. 
101 Id, at 20-22. See also Declaración Constitucional Plurinacional 45-2014, at 4 (as to the concept of indígena 
originario campesino); Declaración Constitucional Plurinacional 71-2014, at 115. (same). 
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case, the Court had to interpret the concept of “self-determination”. 102  In his separate 

opinion, Justice Cuso Mamani used both the dictionary definition as well as a more 

historical approach: “This ancestral concept was reintroduced in the Constitutional 

Assembly…It is through the will of the framers that we can lay the groundwork and the 

foundations of what is ‘self-determination’…” and then goes on to quote from the official 

report by one of the Constitutional Assembly’s commissions.103 The will of the framers was 

also decisive in giving definition to the concept of ‘plurinationality’,104 and the concept of 

‘decolonization’ as a constitutional principle.105  

C. The Interaction Between Text and Intent 

 The relation between text and intent is not wholly clear in the Bolivian context. As 

we saw, Article 196.II of the Constitution instructs courts to give preference to the literal 

meaning of the text (plain meaning) and the will of the framers. But, there seems to be 

some disagreement and confusion as to what happens when text and will collide, or, stated 

another way, if there is a hierarchy between them. Some appear to believe that a plain 

meaning approach will be attempted first and only when its semantic meaning is under-

determinate for the particular legal issue before the Court, then recourse will be made to 

the will of the framers.106 

                                                             
102 Declaración Constitucional Plurinacional 20-2014. 
103 (Emphasis added) Declaración Constitucional Plurinacional 20-2014 (Clarifying Vote Cuso Mamani), at 10. 
104 Declaración Constitucional Plurinacional 30-2014, at 9-10; Sentencia Constitucional Plurinacional 785-2014, at 3-
4. For example, in its Sentencia Constitucional Plurinacional 206-2014, the Court refused to use dictionary sources 
to define the concept of ‘plurinationality’. Id, at 19-20. 
105 Sentencia Constitucional Plurinacional 572-2014, at 12-13. 
106  See Sentencia Constitucional Plurinacional 547-2011-R (Dissenting Vote Burgoa Ordóñez), at 3; Declaración 
Constitucional Plurinacional 1-2013 (Dissenting Vote Velásquez Castaños), at 12; Declaración Constitucional 
Plurinacional 10-2014 (Dissenting Vote Velásquez Castaños), at 1-2. 
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D. Methodology in General and Supplemental Tools 

 Sometimes text and intent, even in combination, are under-determinate.107 This 

happens as a result of the “complexity of carrying out our interpretive charge…because the 

constitutional text is intrinsically abstract…which means its content is not designed for 

every practical situation…[As such], attempting to extract its commands is a complicated 

task, above all because, as with the [new Constitution], it includes constitutional 

novelties.”108 The same thing happens with ascertaining and interpreting intent, which has 

been described as a “substantially more complex task” than textual interpretation.109 In the 

Bolivian context, even though the text is considerably comprehensive and precise, the 

Court is quick to acknowledge the inherent limits of text and the low probability that the 

semantic meaning of text alone will provide adequate legal answers.110 

 The Court has held that Article’s 196.II command requiring the use of text and intent 

as the primary methods of constitutional interpretation does not prohibit the use of other 

methodological devices.111 As the Court has said, text and intent “are the preferred methods 

of constitutional interpretation…as opposed to others, however, it is necessary to develop 

new hermeneutic mechanisms, coherent with the constitutional changes [made by ne the 

system].”112  

                                                             
107 Sentencia Constitucional Plurinacional 850-2013, at 8. 
108 Dissenting Vote 919-2012-02-CEA (Velásquez Castaños), at 12. 
109 Id. See also Declaración Constitucional Plurinacional 1-2013 (Dissenting Vote Velásquez Castaño), at 12. 
110 Sentencia Constitucional Plurinacional 850-2013, at 8 (stating that the plain meaning of text “will never be 
enough”); Sentencia Constitucional Plurinacional 1011-2013, at 5. 
111 Sentencia Constitucional Plurinacional 850-2013, at 8. 
112 Declaración Constitucional Plurinacional 30-2014, at 10. 
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Of course, these additional tools are seen as supplemental to text and intent. In that 

sense, Article 196.II requires that Courts first look to text and intent, which can sometimes 

produce a more purposivist result because the Constitution itself, given its substantive and 

ideological nature, was designed to achieve certain ends which, in turn, must be taken into 

account during the process of interpretation.113 

 But the Plurinational Constitutional Court has also employed separate 

methodological tools outside of text and intent, although, as we said, only after exhausting 

them. What are some of these tools? Let’s take a look. 

 Among the options available to the Court are grammatical, systemic, teleological, 

historical, functional and sociological models of interpretation, among others.114 This can 

result in a “more eclectic” approach to constitutional interpretation. 115 The decision to 

adopt one or more of these may depend on their practical compatibility, functional 

conformity and integrative efficiency with the broader constitutional regime. 116  These 

approaches include guiding principles and practical tools, such as goal-oriented 

teleological interpretation, broad understanding of rights, ordinary plain meaning of 

words, harmonious instead of isolated interpretation, and an expansive reading of 

constitutional provisions in preference to more narrow ones. 117  Of all of these, the 

                                                             
113 Sentencia Constitucional Plurinacional 850-2013, at 8. 
114 Sentencia Constitucional Plurinacional 547-2011-R (Dissenting Vote Burgoa Ordóñez), at 2. 
115 Sentencia Constitucional Plurinacional 850-2013, at 8-9. 
116 Sentencia Constitucional Plurinacional 547-2011-R (Dissenting Vote Burgoa Ordóñez), at 2. 
117 Id, at 4. 



475 
 

teleological, goal-oriented approach is the most favored by the Court, when text and intent 

are under-determinate. 

 Teleological interpretation is a constant in Bolivian constitutional adjudication.118 

Since this is carried out after an analysis of the framers’ intent has been done, we can only 

conclude that this teleological analysis is of the objective kind. It is a text-based teleological 

approach.119 Yet, the Court has also linked teleological interpretation with the original-intent-

model of the ‘will of the framers’, suggesting a hybrid objective-subjective combination of the 

teleological approaches: “Thus, the framers [in Article 196.II] determined that 

constitutional interpreters should look, in first instance, to the ‘will of the framers,’ a view 

that seems to conclude that the Constitution requires an originalist interpretation but that, 

at the same time, suggests that said will should be analyzed in the context of a goal-oriented 

approach of the Constitution itself.”120 It would appear that the objective teleological model, 

the subjective teleological model, original intent and original explication can find common-

ground when applied to substantive teleological constitutions. 

 The Plurinational Constitutional Court has particularly used the teleological 

method when addressing constitutional provisions that have explicit and obvious ideological 

or substantive content. 121  As we saw in Chapters 2 and 3, while there is no inherent 

connection between teleological constitutions and teleological interpretation, when a 

                                                             
118 Sentencia Constitucional Plurinacional 176-2012, at 8; Sentencia Constitucional Plurinacional 850-2013, at 8; 
Sentencia Constitucional Plurinacional 56-2015-S2, at 12. 
119 Sentencia Constitucional Plurinacional 176-2012, at 8. 
120 (Emphasis added) Sentencia Constitucional Plurinacional 850-2013, at 8. 
121  See, for example, Sentencia Constitucional Plurinacional 300-2012, at 17 (in reference to the constitutional 
principles of solidarity and harmony); Sentencia Constitucional Plurinacional 56-2015-S2, at 12 (addressing the right 
of access to water). 
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court opts for using this methodology, there is an easier fit. Also, because the Constitution 

itself is goal-oriented, judicial interpretation should also take into account the goals of the 

specific provisions and of the Constitution as a whole when carrying out its adjudicative 

function.122 

 Another important aspect of constitutional interpretation in Bolivia is what has 

been characterized as pluralist interpretation.123 The plural nature of this approach does not 

relate to the existence of different methodological tools or the eclectic products that can 

be made out of them; it refers to the plural nature of Bolivian society. It is a culturally-

sensitive approach to interpretation that takes into account the different historical 

experiences and legal pluralisms of the different component of Bolivian society, including 

their principles, values and norms.124 

 Finally, it should be note that the Court also takes into account non-methodological 

elements of a “cultural, economic, social, normative and legal nature…consistent with the 

spirit of the Constitution, which the text attempted to reflect.”125 This is related to the idea 

that courts should take into account the political, historical and social conditions that were 

present during the constitutional creation process. 126 As such, not only are “words and 

concepts” the object of interpretation, but also a myriad of social and life “experiences.”127 

                                                             
122 Dissenting Vote 919-2012-02-CEA (Velásquez Castaños), at 13. 
123 Declaración Constitucional Plurinacional 30-2014, at 12. 
124 Id; see also Sentencia Constitucional Plurinacional 572-2014, at 19; Sentencia Constitucional Plurinacional 785-
2014, at 3. 
125 Sentencia Constitucional Plurinacional 130-2010-R, at 10. 
126 Declaración Constitucional Plurinacional 28-2013 (Dissenting Vote Coque Capuma), at 11. 
127 Sentencia Constitucional Plurinacional 850-2013, at 12. 
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Constitutional interpretation, the Court has said, is not an abstract exercise, it must take 

into account material reality.128 

 

V. The Multiple Functions of History: Using the Struggles of the Past to 
Shape the Future 
 

 In the Bolivian context, there is no one single historical experience. On the contrary, 

we can identify different discrete historical narratives that are separate yet interact with 

each other and that are relevant to the process of constitutional adjudication. In particular, 

we will analyze the different uses of history, whether it pertains to the original indigenous 

peoples of Bolivia, as well as to the colonial experience, post-independence liberal 

statehood and the history of the different social struggles that culminated in the 

constitutional process of 2006-2009. This latter point can also be considered part of the 

adoption history of the Constitution. Even the history of constitutionalism itself makes its 

way into the decisions of the Plurinational Constitutional Court.129 

 Bolivian history permeates both the 2009 Constitution and the decisions of the 

Plurinational Constitutional Court. 130  In that sense, the role of history is not merely 

symbolic, but is the main driving force behind the constitutional text and design. History 

was present at the Constitutional Assembly, which saw itself as the culmination of a 

historical process.131 As King explains, the Preamble “consciously identifies the constitution 

                                                             
128 Id. 
129 Declaración Constitucional Plurinacional 30-2014, at 7-9. 
130 Declaración Constitucional Plurinacional 45-2014, at 4; Declaración Constitucional Plurinacional 6-2015. 
131 Declaración Constitucional Plurinacional 45-2014, at 4. 
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as a document that emerged from social struggles.”132 Let’s take a quick look at the Court’s 

references to indigenous history, as well as to the colonial and modern liberal-state periods, 

and more recent social struggles and processes. 

 Bolivia’s social majority identifies itself as members of the different indigenous 

peoples and nations that have inhabited the land for centuries. As to their historical 

experience since the days of Spanish colonization, they have felt –and in fact have been- 

deprived from playing a leading role in the social and political life of the country. The 

constitutional process that culminated in the Constitution of 2009 was the product of a 

mobilized social majority of indigenous peoples. As the Court has observed: “During the 

battles of the so-called gas wars (2003), social organizations, holding high the honor of the 

ponchos huayrurus, had a leading role at the head of the Agraris Karhuiza y Huancuyo 

unions The principal demands of the mobilizations were the nationalization of 

hydrocarbons, a binding referendum and the calling of a Constitutional Assembly…”133  The 

impact of the indigenous peoples on the constitutional text is undeniable. 

 As we saw, many of the more ideological and content-heavy constitutional concepts 

and principles incorporated into the 2009 text stem from indigenous culture and history, 

such as vivir bien,134 plurinationality,135 self-determination, communitarian democracy,136 

                                                             
132 (Emphasis added) King 387, Op. Cit. note 1. 
133 (Emphasis added) Declaración Constitucional Plurinacional 34-2015, at 3. 
134 Sentencia Constitucional Plurinacional 300-2012, at 15. 
135 Declaración Constitucional Plurinacional 30-2014, at 9-10. 
136 Sentencia Constitucional Plurinacional 300-2012, at 16. 
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communitarianism,137 and decolonization.138 According to the Plurinational Constitutional 

Court, “Article 1 of the [Constitution] gathers the historical will of the indigenous peoples 

and nations to build a communitarian State that transcends the liberal and mono-cultural 

State, as can be appreciated from the Majority Report of the Visión País Commission of the 

Constitutional Assembly.”139 

 Bolivia’s Constitution is both a break with the past and a roadmap for the future. 

One of the most important major historical grievances of Bolivia’s social majority was the 

exploitative structure of the colonial past. As such, references to colonial history as part of 

the discarded past are ever present in the decisions of the Plurinational Constitutional 

Court. For example, the Court has stated that the 2009 document constitutes “a break with 

the neo-liberal and republican colonial past, whereby we must necessarily reference the 

fact that, during the period of the Colonial State, communities and people, especially the 

indígenas originarios campesinos, workers and laborers, who were victims of republican 

and colonial exploitation.”140 Anti-colonialism becomes an enforceable legal principle.141 

One if its main products is the constitutional goal of “eliminating subordinate relations.”142  

                                                             
137 Sentencia Constitucional Plurinacional 173-2014, at 13-14; Sentencia Constitucional Plurinacional 260-2014, at 
18-19. 
138  Declaración Constitucional Plurinacional 13-2013 (Clarifying Vote Camacho Quiroga), at 4; Declaración 
Constitucional Plurinacional 30-2014, at 10; Sentencia Constitucional Plurinacional 260-2014, at 16-17; Sentencia 
Constitucional Plurinacional 572-2014, at 13. 
139 (Emphasis added) Sentencia Constitucional Plurinacional 260-2014, at 18. 
140 Sentencia Constitucional Plurinacional 130-2010-R, at 10-11. 
141  Declaración Constitucional Plurinacional 30-2014, at 10; Sentencia Constitucional Plurinacional 173-2014; 
Sentencia Constitucional Plurinacional 487-2014, at 9-10. 
142 Sentencia Constitucional Plurinacional 260-2014, at 17. 
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As a result, the previous legal regime that allowed for systematic discrimination 

against the indigenous peoples gave way to the new constitutional order. This includes the 

invalidation of laws that were based on stereotypes and that were designed to benefit the 

minority elite.143 It also sets out a roadmap into the future that places the indigenous social 

majority as its central feature: “In the present, these principles, now constitutionalized, are 

part of a complex historical process of ‘restitution’ and ‘reconstruction’ of the indígena 

originario campesinos nations and peoples, not only as to their values, but also as to their 

language, science, justice, economy and territory, as part of the process of decolonizing the 

State, whose starting moment has been the Constitutional Assembly.” 144  That is, this 

transformative process put into effect by the Plurinational Constitutional Court has had as 

its source the will of the framers: “The sense of what is decolonization can be found in the 

report issued by the Visión País Commission of the Constitutional Assembly, which states 

that decolonization has a liberating effect, which means the reparation and compensation 

of the wrongs caused by the Colonial State.”145 

The colonial past is inherently linked with the period dominated by the modern 

liberal state that was created after Bolivia obtained its national independence from Spain 

and lasted until the new Constitution took effect. In that sense, it is both a distant and a 

recent past which, according to the current constitutional order, forms part of a sequential 

history of exploitation and subordination of the social majority. As such, the rejection of 

                                                             
143 Id, at 34. 
144 (Emphasis added) Sentencia Constitucional Plurinacional 785-2014, at 4. 
145 Sentencia Constitucional Plurinacional 487-2014, at 11-12. 



481 
 

the liberal and republican constitutional system is very much a key feature of the new 

one.146 

This rejection includes a frontal attack on the economic system that was in place in 

Bolivia shortly before the new Constitution was adopted, in particular, the neoliberal 

economic system. This ideological stance adopted by the Constitution has not gone 

unnoticed by the Plurinational Constitutional Court: “This is one of the features that more 

clearly characterizes neo-liberalism, and which generated abysmal economic differences 

between Bolivians, thus according to [current] constitutional command, the State has to 

be reformed, in order to achieve a balance between its members and to bridge the gap 

created, not only by neo-liberalism, but by exploitation, corruption and mismanagement 

of public goods which only made a few people rich and left the great majority in misery.”147 

The Court goes on, stating that, before 2009, the economic system “allowed and even 

encouraged an effortless accumulation of profits by way of the exploitation of the labor 

force, particularly workers, peasants and indigenous people. The main characteristic of the 

capitalist economy is the appropriation of labor as part of its system of production, turning 

labor into the fundamental element for the accumulation of surplus wealth, which 

benefited a few to the detriment of the majority.”148 

 As we saw, the Bolivian Constitution of 2009 is one “that emerged from social 

struggles.”149 Bolivia’s social and economic history is one of exploitation and division; a fact 

                                                             
146 Sentencia Constitucional Plurinacional 130-2010-R, at 10-11. 
147 Sentencia Constitucional Plurinacional 130-2010-R, at 11. 
148 Id. 
149 King 387, Op. Cit. note 1. 
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that has become part of the constitutional system as the new order attempts to change 

course from that rejected past. This social history, then, has two interconnected effects.  

First, it is the source of many of the textual provisions of the Constitution. In other 

words, social demands and historical grievances have been addressed by the enactment of 

particular constitutional provisions, as well as by the over-arching structure and content of 

the entire document. As a result, constitutional adjudication turns into reality this process 

of transformation from social and historical demands to operative legal norms.  

Second, history also becomes a source of constitutional argument that enriches the 

process of interpretation and adjudication. When discussing legal concepts like work-

relations or land-relations, for example, the social history behind those concepts plays a 

pivotal role in its prospective development and in concrete adjudication in individual 

cases.150 As a result, constitutional adjudication is inherently linked with Bolivia’s historical 

social struggles, movements and processes.151 

 

VI. Diving into Content: Substantive Rights and Policy 
 

 As we saw in Chapter 2, one of the main byproducts of the liberal democratic 

framework constitutional model that was adopted, to some extent, by the substantive 

                                                             
150 See, for example, Sentencia Constitucional Plurinacional 850-2013, at 9-10, discussing the historical experience 
as to the working conditions of peasants and the legal regime that oversaw their relation with the landowners; 
Declaración Constitucional Plurinacional 6-2014, at 20-22, discussing the plight of peasants and their vindication in 
the constitutional process. 
151  See, for example, Declaración Constitucional Plurinacional 34-2014, at 3, discussing the immediate social 
antecedents of the Constitutional Assembly; Declaración Constitucional Plurinacional 45-2014, at 4, discussing the 
direct impact on the constitutional process of the different social, labor and indigenous organizations. See also 
Declaración Constitucional Plurinacional 36-2015, at 6. 
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constitutional types is the focus on rights as the main articulation of substantive policy 

content. While the Bolivian Constitution of 2009 includes numerous policy provisions that 

are not articulated as rights, it is undeniable that rights were one of the main focuses of the 

new constitutional project, particularly in a process meant to empower previously excluded 

social forces, classes and groups. As such, it is worth taking a closer look at the issue of 

rights in the context of the Bolivian Constitution of 2009 and the decisions of the 

Plurinational Constitutional Court. In particular, I will focus on the notion of rights in 

general and socio-economic and collective rights in particular, as well the scope given to 

these rights. Also, I will analyze individual rights dealing with issues related with labor, 

water and property. 

  Fundamental rights are protected under the 2009 Constitution. In particular, the 

Court has adopted the Constitution’s promise that the rights it recognizes “are inviolable, 

universal, interdependent, indivisible and progressive. The State has the duty to promote, 

protect and respect” these rights.152 One of the key innovations of the new document is the 

horizontal effect of constitutional rights.153 This is due to the operation of constitutional 

supremacy, which transcends individual-government relations. 154  That, in itself, is a 

revolutionary approach to constitutional rights protection. 

Instead of the classic individualistic view of rights, the new approach in Bolivia 

stresses a “protection of fundamental rights that leaves behind the exclusivist 

                                                             
152 Declaración Constitucional Plurinacional 36-2015, at 28-29, c.f. Article 13.I of the Constitution. 
153 Sentencia Constitucional Plurinacional 56-2015--S2, at 8. 
154 Id, at 10, c.f. Sentencia Constitucional Plurinacional 85-2012. 
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individualistic protectionist view, which is built on a constitutional structure that 

guarantees fundamental rights which, instead of doing it in an isolated way, is done 

through collective construction.”155 This collective approach to rights, for example, avoids 

establishing a hierarchy of constitutional rights that distinguishes between the more classic 

political rights and the new generation ones. 156  It also incorporates the notion of 

constitutional duties.157 

 While not ignoring the individual manifestation of fundamental rights that requires 

judicial protection, there is a greater emphasis on collective rights. One of the results is 

that rights that were once thought of as only applying individually now have an added 

collective dimension. 158  According to the Plurinational Constitutional Court, “our 

understanding of rights, duties and guarantees cannot be made from the perspective of 

liberal constitutionalism,” but, instead, a broader collective approach must be employed, 

which leads to the conclusion that “rights, in general, are the rights of groups that are 

exercised individually, socially and/or collectively, yet this does not deny the operation of 

individual rights and guarantees.”159 

 There are three types of group rights under the new constitutional structure in 

Bolivia. First are rights that are strictly collective, which means they belong to and are 

exercised by group, such as the rights of the indigenous nations and peoples as a collective 

                                                             
155 Sentencia Constitucional Plurinacional 300-2012, at 17. 
156 Id, at 18. 
157 Sentencia Constitucional Plurinacional 1011-2013, at 6. 
158 Sentencia Constitucional Plurinacional 850-2013, at 7, in reference to the collective manifestation of dignity. 
159  (Emphasis added) Sentencia Constitucional Plurinacional 487-2014, at 10, c.f. Sentencia Constitucional 
Plurinacional 790-2012. 
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entity.160 Second are so-called diffuse rights, which are held by a group of people whose 

membership is difficult to pinpoint, such as consumers of a particular product.161 And third, 

there are homogenous individual rights which are separate but share a common interest or 

set of facts that, for efficiency purposes, are normally bundled up in the same legal action.162 

Among these collective rights are those that protect indigenous nations and peoples, 

particularly as to self-government and communitarian democracy.163 

Another result of the new approach to rights in Bolivia is an expansive and broad 

interpretation of individual rights. Add to that the inclusion of very specific rights-

protecting provisions. For example, Article 14 of the Constitution prohibits discrimination 

on account of “sex, color, age, sexual orientation, gender identity, origin, culture, 

nationality, citizenship, language, religious creed, ideology, political affiliation or 

philosophy, civil status, social or economic condition, occupation, education level, 

disability, pregnancy or any other [classification] that is designed or has the effect of denying 

or impairing the recognition, enjoyment or exercise, on equal terms, the rights of every 

person.”164 Political and material equality are at the core of the Constitution’s approach to 

rights.165  

A quick look at some of the individual rights cases decided by the Plurinational 

Constitutional Court sheds some light as to its general approach to rights and their 

                                                             
160 Sentencia Constitucional Plurinacional 176-2012, at 9. 
161 Id. 
162 Id. 
163 Declaración Constitucional Plurinacional 28-2013; Sentencia Constitucional Plurinacional 300-2012; Declaración 
Constitucional Plurinacional 20-2014 (Clarifying Vote Cuso Mamani). 
164 (Emphasis added) Sentencia Constitucional Plurinacional 36-2015, at 28-29, c.f. Article 14 of the Constitution. 
165 Sentencia Constitucional Plurinacional 56-2015-S2, at 9. 
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expansive nature.166 In some cases, the Court has made explicit reference to this broad 

approach to rights protection, stating that due to the “emerging constitutional changes 

made by the Bolivian constitutional process, the scope of liberty actions are broadened and 

fortified…with the goal of giving full force to the actionable rights established in the 

constitutional text.”167 In that sense, “the establishment of the new constitutional order by 

no means intends to ignore fundamental rights, on the contrary, in the Bolivian experience, 

it’s goal is the deepening of their protection, which is why the framers themselves have 

exponentially broadened the list of fundamental rights, resulting in an exemplar normative 

model that recognizes the essential principles that make up human dignity.”168 

So far, we have pointed out the horizontal and expansive nature of rights in Bolivia. 

We also analyzed their collective character. Two additional features highlight the rights 

regime in Bolivia. First, is their positive effect in situations, like water rights, where “the 

will of the framers went beyond mere recognition by establishing positive actions that the 

State must carry out…” 169  Second, is the notion that not only explicit rights are given 

constitutional protection. In that sense, the Plurinational Constitutional Court has 

identified three sources of rights: (1) explicit rights; (2) implied rights that are of the same 

nature as the explicit ones (in certain situations); and (3) related rights that are necessary 

to put the first to into action.170 

                                                             
166 See, for example, Sentencia Constitucional Plurinacional 260-2014 (dealing with requirements to become a police 
officer, which was found to discriminate against indigenous people); Sentencia Constitucional Plurinacional 56-2015. 
167 Sentencia Constitucional Plurinacional 986-2014, at 5. 
168(Emphasis added) Sentencia Constitucional Plurinacional 1038-2014, at 10. 
169 Sentencia Constitucional Plurinacional 559-2010-R, at 6. 
170 Sentencia Constitucional Plurinacional 176-2012, at 8-12. 
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Another element is the new system’s criticism of “liberalism’s political conception 

of the person”, which only focuses on formal political equality and ignores material 

injustice.171 This leads us into the issue of social and economic rights, taking into account 

the variables discussed in Chapter 2.172 The new constitutional system recognizes social and 

economic rights, particularly in the private sphere. In other words, they have direct 

horizontal effect. This is related to the goal of addressing many of the country’s social ills 

by way of enforceable constitutional provisions. 173  For example, the Court has made 

reference to certain constitutional rights in the context of a private dispute between 

landlords and tenants. 174  Also, the Court has held that these socio-economic rights, 

particularly labor rights, are unwaivable and are not subject to expiration.175 

 A little later on I will discuss the development of the Bolivian Constitution’s right to 

water access. But before I do that, it is worth mentioning here, as part of our analysis into 

that document’s approach to socio-economic rights, that the Constitution extends the right 

to water access and also includes access to other basic services, necessities and utilities, 

such as electricity.176 Many other socio-economic rights have constitutional status and are 

enforceable by courts.177 

 Like other teleological constitutions that recognize socio-economic rights, the 

Bolivian Constitution directly addresses labor rights, which are wholly put into force by the 

                                                             
171 Sentencia Constitucional Plurinacional 260-2014, at 19. 
172 Such as horizontal versus vertical, political versus socio-economic, and positive versus negative. 
173 Sentencia Constitucional Plurinacional 1101-2013-L, at 3. 
174 Sentencia Constitucional Plurinacional 1898-2010-R; Sentencia Constitucional Plurinacional 830-2012. 
175 Sentencia Constitucional Plurinacional 1101-2013-L, at 3. 
176 Sentencia Constitucional Plurinacional 830-2012. 
177 Declaración Constitucional Plurinacional 36-2015. 
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Plurinational Constitutional Court and are deemed to be fundamental individual and 

collective rights. 178  Among other things, these rights are meant to correct what is 

considered to be a history of exploitation of Bolivia’s poor majority.179 For example, this 

includes the right to paid vacation days for Bolivia’s workers,180 as well as the right to work 

itself.181 As to this latter issue, Bolivia’s constitutional labor policy “is fundamentally focused 

on protecting the country’s workers against arbitrary dismissal by their employer.”182 In the 

end, the right to work “obtains more relevance, as it’s considered to be a human right.”183 

 One of the fundamental issues addressed by the Constitutional Assembly was the 

right to water access. In the years before the constitutional creation process began, there 

was intense social debate and tension regarding the privatization of water sources in 

Bolivia, which negatively impacted the country’s poor, rural and indigenous populations. 

As a result, this issue of access to water was given constitutional status and deemed to be 

an enforceable fundamental human right. In particular, water was deemed “never to 

become the object or concession or privatization.”184 The Constitution requires that water 

supplies can only be held by the state or other socially-oriented entities, such as 

cooperatives and mixed entities.185 

                                                             
178 See Sentencia Constitucional Plurinacional 149-2015-S2. 
179 Sentencia Constitucional Plurinacional 130-2010-R, at 11; Sentencia Constitucional Plurinacional 850-2013, at 9-
10. 
180 Sentencia Constitucional Plurinacional 130-2010-R, at 3. 
181 Sentencia Constitucional Plurinacional 850-2013, at 15. 
182 Sentencia Constitucional Plurinacional 190-2015-S1, at 4. 
183 Id, at 5. 
184  King 387, Op. Cit. note 1; Declaración Constitucional Plurinacional 12-2015, at 72, c.f. Article 20.III of the 
Constitution. 
185 See Declaración Constitucional Plurinacional 36-2015, at 60. 
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 The Plurinational Constitutional Court has consistently enforced this right, which 

it characterizes as both an individual and collective right, as well as a State duty.186 For 

example, it has repeatedly invalidated private landlords’ attempts to cut off water access of 

their tenants or neighboring communities.187 

 Finally, I wish to address a fundamental topic: property rights. 

 The first noticeable feature of Bolivia’s property rights regime is its re-

characterization of the right itself. Two features stand out. First, its articulation as a 

collective right.188 This includes, for example, a requirement to assign unused land to 

agrarian communities as well as a limitation on private land ownership to no more than 

5,000 hectares.189 Second, property rights are qualified and their enjoyment is conditioned 

on the social function played by the particular property at issue. In other words, there is no 

general right to private property, but a right to enjoy private property that plays a 

productive social function. Private property cannot be used in detriment of the general 

welfare. 190  In particular, the Constitution states that “[e]very person has the right to 

collective and individual private property, as long as it plays a social role.”191 

The definition of ‘social function of property’ has been addressed by the 

Plurinational Constitutional Court which has emphasized the importance of the collective 

                                                             
186 Sentencia Constitucional Plurinacional 559-2010-R, at 6. 
187 Sentencia Constitucional Plurinacional 56-2015; Sentencia Constitucional Plurinacional 57-2015. 
188 King 387, Op. Cit. note 1. 
189 Id 389-390. 
190 Sentencia Constitucional Plurinacional 1898-2010-R, at 9. 
191 (Emphasis added) Sentencia Constitucional Plurinacional 1234-2013-L, at 9, c.f. Article 56.I of the Constitution. 
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benefit and the social interest generated by the property at issue.192 This has a direct impact 

on the State’s power of eminent domain,193 for example, where a landowner can lose his 

property rights if he engages in relations of servitudes with his employees.194 We must not 

forget that the issue of land servitude was a key issue during the constitution-making 

process.195 

 

VII. Putting the Constitution to Work: Reach of the Constitution, its Enabling 
Procedures and the Role of the Plurinational Constitutional Court 
 

 In this section, I wish to address three issues: (1) the extent of the Constitution’s 

reach and scope; (2) what are the procedures to vindicate constitutional rights and other 

policy provisions; and (3) how the Plurinational Constitutional Court sees itself and its role 

in democratic self-governance. 

 Like many other modern constitutions, the Bolivian Constitution of 2009 establishes 

its own supremacy. The Plurinational Constitutional Court has strengthened that 

proposition. In particular, the Court hast stated that “the Constitution, given its legal 

nature as the fundamental and supreme law for the entire legal system of the State –as is 

the case in Bolivia- is derived from the constitutional process, as exercised by the sovereign 

Constitutional Assembly, which was legitimized by the democratic election of its members, 

                                                             
192 Sentencia Constitucional Plurinacional 2529-2012, at 1; Sentencia Constitucional Plurinacional 1234-2013-L, at 1. 
193 Sentencia Constitucional Plurinacional 1234-2013-L, at 10, c.f. Article 401.I of the Constitution. 
194 Sentencia Constitucional Plurinacional 2529-2012, at 6. 
195 Sentencia Constitucional Plurinacional 850-2013, at 9-10. 
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who, once they drafted the new constitutional text, sent it to the Bolivian people for their 

ratification.”196  

One of the consequences of this fact is the retroactive effect of the Constitution, in 

the sense that statutes adopted before the enactment of the new Constitution are, 

nonetheless, subject to its commands. As such, a constitutional challenge can be brought in 

situations where previ0usly adopted statutes clash with constitutional provisions 

established in the 2009 document.197 In Bolivia the constitutional system transcends the 

government-individual relationship, which results in a more universal application of 

constitutional rules, values and principles.198 As we already saw, the horizontal application 

of individual and collective rights is one of the by-products of this effect.  

In that sense, the Constitution has an omnipresent role in Bolivian society, as is 

characteristic of post-liberal teleological constitutions.199 Since the Constitution has a lot 

to say about a whole set of issues, it is difficult to imagine an important social problem that 

is not covered, to some extent, by it. To that end, the Plurinational Constitutional Court 

has stated that “the Supreme Law establishes the fundamental pillars of the State, but not 

only does it address the structure and workings of the State, it also, in accordance with the 

new model, regulates the economic and territorial organization and structure of the State 

where, in transversal fashion, it generates the need to build a system where harmony, inter-

                                                             
196 Sentencia Constitucional Plurinacional 1922-2012, at 12. 
197 Id. 
198 Declaración Constitucional Plurinacional 36-2015, at 6. 
199 Sentencia Constitucional Plurinacional 2529-2012, at 6. 
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culturalism and decolonization prevail, and that reaffirms the existence and development 

of the indígena originario campesino nations and peoples.”200 

 Because the Constitution is supreme, “it’s necessary to establish control mechanisms 

that can preserve the powers that the sovereign introduced in the constitutional text, 

especially in situations where powerful actors attempt to transgress its content, particularly 

in the realm of fundamental rights.” 201  In other words, the Constitution’s supremacy 

demands that adequate procedural devices be established so as to guarantee the real-world 

application of that supremacy. 

 I will briefly discuss some of those procedural devices. 

 With the adoption of the Constitution in 2009, individuals can petition an action of 

amparo (acción amparo constitucional) to vindicate their constitutional rights. The amparo 

action in one “which grants protection against the illegal or wrongful acts or omissions of 

public officials, as well as individual or collective persons, that restrict, suppress or threaten 

with restricting or suppressing a person’s fundamental rights and guarantees recognized 

by the Constitution.”202 In other words, this action can be filed against public and private 

actors that “arbitrarily impair the constitutional rights of others.”203 In essence, the amparo 

action “allows a person the ability to activate constitutional justice in defense of her 

                                                             
200 Declaración Constitucional Plurinacional 45-2014, at 5-6. 
201 Sentencia Constitucional Plurinacional 130-2010-R, at 6. 
202 Sentencia Constitucional Plurinacional 559-2010-R, at 7. 
203 Sentencia Constitucional Plurinacional 56-2015-S2, at 5-6. 
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fundamental rights or constitutional guarantees,” in the face of ultra vires actions.204  There 

is also a more specific writ called the liberty action similar to a habeas corpus.205 

 The amparo action has several requirements, including subsidiarity and 

immediacy.206In other words, there cannot be another available mechanism to vindicate 

the harmed rights or provisions,207 unless the alleged harm is of an irreparable nature.208 It 

also requires the existence of a harm, a fundamental right or constitutional guarantee and 

the possibility of a remedy.209 Finally, as to standing, the amparo action can be filed “by the 

affected person, by another person in their name or by an authorized entity as recognized 

by the Constitution.”210 

 Another important procedural device is the so-called popular action (acción 

popular) which is similar to the amparo action, but here the focus are collective rights.211 In 

particular, this action can be used to vindicate the three articulations of collective rights - 

explicit, implied and related rights- that are either strictly collective or diffusely collective; 

yet is unavailable for the third articulation of collective actions, like in homogeneous 

individual cases, where there is no true collective right by a collection of independent 

individual claims.212 

                                                             
204 Sentencia Constitucional Plurinacional 57-2015-S1, at 7-8. 
205 Sentencia Constitucional Plurinacional 986-2014. 
206 Sentencia Constitucional Plurinacional 547-2011-R (Dissenting Vote Borgoa Ordóñez), at 1. 
207 Sentencia Constitucional Plurinacional 57-2015-S1, at 7. 
208 Id, at 8. 
209 Sentencia Constitucional Plurinacional 149-2015-S2. 
210 Sentencia Constitucional Plurinacional 57-2015-S1, at 7. 
211 Sentencia Constitucional Plurinacional 176-2012, at 8-10. 
212 Id. 
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 The Plurinational Constitutional Court also has review jurisdiction over organic acts 

that constitute local governments to make sure they comply with the 2009 Constitution.213 

Also, the Court is able to hear so-called consultas de autoridades indígenas, which amounts 

to an advisory opinion as to the powers of indigenous governments. This latter writ is of a 

summary nature and it requires the presence of three elements: (1) formal recognition of 

the particular indigenous people or nation; (2) a statement of the facts and proposed action 

that give rise to the advisory opinion; and (3) the specific question of constitutional law to 

be decided by the Court. The action cannot be presented if there is alternative mechanism 

and it only has binding effect as to the appearing parties.214  

Finally, the Court has the power to carry out abstract review of legislation. 215 

Abstract review allows the Court to verify the compatibility between the statute and the 

constitutional provisions, “which includes the system of higher values, fundamental 

principles and fundamental rights enshrined in the [Constitution]”.216 It should be noted 

that the Court has emphasized that his power of review was the product “of the will of the 

framers.”217 

In summary, there is a wide variety of writs and actions that allow for the vindication 

of constitutional rights and judicial correction of constitutional violations. 

                                                             
213 Declaración Constitucional Plurinacional 12-2015. 
214 Declaración Constitucional Plurinacional 28-2013, at 6-8. 
215 Sentencia Constitucional Plurinacional 1850-2013. 
216 Sentencia Constitucional Plurinacional 1850-2013, at 22. 
217 Id. 
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Finally, I turn to the issue of what is the role of the Plurinational Constitutional 

Court in the new Bolivian constitutional structure. In particular, how does the Court 

characterize its own role. 

The Plurinational Constitutional Court is the supreme interpreter of the 2009 

Constitution and its decisions “are binding and mandatory and against them there can be 

no ordinary recourse.”218 As a result, its decisions are followed by ordinary courts and 

constitute binding precedent, which the Court will use as authority in future cases.219 The 

three main functions of the Court are (1) normative constitutional review; (2) review of the 

exercise of public power; (3) and the protection of fundamental rights and constitutional 

guarantees.220 As we saw, these review powers exist before and after the enactment of 

legislation.221 

An analysis of the decisions of the Plurinational Constitutional Court signal the 

complete absence of a political question doctrine. While there is due deference to the 

legislative powers in the exercise of its constitutional powers, the notion that certain 

constitutional provisions are non-justiciable is foreign to Bolivia’s constitutional design. 

 

VIII. Summary 
 

 The Bolivian Constitutional experiment is still very young. But we can already tell 

that many of its more ideological, substantive and policy-laden provisions have been wholly 

                                                             
218 Sentencia Constitucional Plurinacional 206-2014, at 19, c.f. Art. 203 of the Constitution. 
219 Declaración Constitucional Plurinacional 12-2015, at 7-8. 
220 Id, at 20. 
221 Declaración Constitucional Plurinacional 36-2015, at 18. 
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applied by courts in constitutional cases. Aspiration has become legal reality. In particular, 

we saw the central role of text, intent, ideology and history in the process of adjudication. 

Yet, maybe because of the nascent nature of the Bolivian experiment, the Plurinational 

Constitutional Court is still in the process of developing a formal model of interpretation 

and adjudication. The analysis made in this chapter reveals that the development of that 

model has definitely started to take shape. In Chapter 10 I will attempt to further develop 

the notion of original explication and its relation with post-liberal teleological constitutions 

through a model of constitutional adjudication that takes into account intent and history 

and the new roles being assigned to courts by these constitutions. But first, I will take a 

look at the experience in South Africa after the adoption of their post-apartheid 

Constitutions. 
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CHAPTER 8 

SOUTH AFRICA’S FORWARD-LOOKING CONSTITUTIONAL REVOLUTION: THE ROLE OF COURTS IN 

ACHIEVING SUBSTANTIVE CONSTITUTIONAL GOALS 

 

I. Introduction 

As a descriptive matter, South Africa’s Constitutional Court is not originalist nor 

intentionalist. With a few, yet important, exceptions that will be discussed later on, South 

Africa’s top judicial body has mostly shied away from using any of the intent-based 

interpretive methodologies we discussed in Chapter 3, whether it is original intent, original 

public meaning, the subjective teleological model or the original explication approach that 

I have proposed and that seems to have been adopted in Puerto Rico and Bolivia. In general 

terms, the main methodological model employed by the Court places is it closer to the 

objective teleological model.1 

But intent has not been wholly absent. At the same time, history has played a central 

role in constitutional adjudication in South Africa. In the previous chapter, we saw how the 

Bolivian Plurinational Constitutional Court combined intent and history in its approach to 

constitutional interpretation. Here, the South African Constitutional Court seems to 

                                                             
1 For a comprehensive analysis of the early jurisprudence of the South African Constitutional Court and its use of the 
objective teleological model, see Adriane Janet Hofmeyr, CONSTITUTIONAL INTERPRETATION UNDER THE NEW SOUTH AFRICAN 
ORDER, LL.M. Dissertation, Faculty of Law, University of Wtwaterand, Johannesburg (1998). While Hofmeyr 
emphasizes a more classic and framework-oriented separation of powers approach to constitutional interpretation, 
I will focus on the substantive content of the South African Constitution as the result of popular constitutional 
politics. As such, as we saw in Chapter 4, instead of focusing on the legislature versus judiciary issue –particularly as 
it relates to the classic countermajoritarian dilemma-, as Hofmeyr does, I focus on the majoritarian elements of the 
Constitution, and the courts as the enforces of constitutional judgments over ordinary political action. I also tackle 
the role of adoption history in constitutional interpretation in South Africa. 
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embrace history but focus much less on intent. Two things should be said about this 

phenomenon.  

First, as a normative matter, this chapter will argue that the South African 

Constitutional Court should pay more attention to issues of intent, although not necessarily 

embrace a wholly originalist approach. Second, it should be noted that it makes perfect sense 

for the Court, given South Africa’s constitutional history, to embrace history and ignore the 

intent of the framers as the main interpretive approach. In fact, this apparent contradiction 

actually fits in nicely with the discussion about constitutional creation we discussed in 

Chapter 2.  

Since, as we will see, South Africa’s Constitution was the result of a negotiation 

between an ascendant liberation movement and an oppressive white minority government, 

it is reasonable and legitimate for the Constitutional Court to pay more attention to the 

historical context of South Africa’s constitutional process and its past social struggles, 

while, at the same time, not give too much importance to the intent of the framers of the 

Constitution. Also, we must take into account the fact that the Interim Constitution of 1994 

was the result of negotiation while the Final Constitution of 1996 was the result of a 

combination of elements, including normative principles adopted during the negotiation 

process and a popularly elected Constitutional Assembly. 

In the South African context, the fundamental aspect of its constitutional system 

are the historical grievances and societal goals of the South African People as a whole. Since 

South Africa’s Constitution was the result of compromise and was created in a controlled 
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environment with little room for high-energy democratic politics in terms of the 

deliberation process, the Constitutional Assembly cannot be characterized as the center of 

gravity of the constitution-making process, in contrast to what we saw in Puerto Rico and 

Bolivia. As such, there seems to be a direct link between the popular view about the 

substantive nature of the society to be built by the Constitution and the Constitution itself. 

Here, the framers are somewhat less important. Yet, as will be argued here, they still have 

a significant role to play, even if it is reminding us of the brokered nature of the 

constitutional-making process. But, in the end, the South African model holds: the 

Constitution has more to do with the external processes that developed before and during 

the constitution-making process than with the internal deliberations of the Constitutional 

Assembly. Because of the sui generis nature of the constitutional drafting process in South 

Africa, content does not lie with the framers, but with the text and the history that gave it 

life. 

But the lessons to be derived from the cases of the South African Constitutional 

Court have less to do with methodology and more to do with the actual enforcement of the 

substantive content of the Constitution, such as socio-economic rights and other policy-

laden provisions. In that sense, I hope that from these three chapters (6, 7 and 8) we can 

acquire sufficient tools to then articulate a more comprehensive model of interpretation 

and adjudication in Chapter 10. The South African Constitutional Court’s emphasis on clear 

and expansive text, broad purpose and substantive content has a lot to offer us. 
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In that sense, two things emerge. First, in terms of methodology, the South African 

Constitutional Court has been more intentionalist than it thinks it has been,2 but less that 

it should be, from a normative standpoint. Second, and more importantly, in terms of 

judicial enforcement, the South African Constitutional Court offers an effective model, 

particularly with respect to the more substantive provisions of the text, which are the 

centerpiece of post-liberal teleological constitutions. 

In this chapter I will deal with the following issues: (1) the substantive nature of 

South Africa’s Constitution, focusing on its over-arching teleological characteristic and 

some of the specific policy-laden provisions; (2) the interpretive models used by the 

Constitutional Court; (3) the role of history and intent in constitutional adjudication; (4) 

the conceptual challenges relating to the separation of powers, the role of courts and 

judicial enforcement of constitutional provisions; and (5) some final thoughts on the 

jurisprudence of the Constitutional Court. 

 This chapter will combine cases decided by the Constitutional Court of South Africa, 

as well as secondary sources.3 

 

                                                             
2 It should be noted that one of the most interesting features of the early methodological debates within the South 
African Constitutional Court was the lack of a consensus as to interpretive method. This resulted in either 
fragmentation within the Court or punting the issue, leaving a normative vacuum. As Hofmeyr explained in 1998, 
“the Constitutional Court itself has to date failed to articulate a clearly comprehensive theory of constitutional 
interpretation.” Hofmeyr 5, Op. Cit. note 1. 
3 In particular, I will focus on the decisions handed down by the South African Constitutional Court from 1995 until 
2002, in order to focus on the initial developments regarding method and judicial enforcement of policy provisions, 
when the normative debate as to method was most important. 
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II. South Africa’s Post-Liberal Teleological Constitution 

South Africa’s Constitution is the crown-jewel of modern constitutionalism.4 Many 

different ideological currents claim it as their own. Liberal democratic scholars emphasize 

its democratic nature and its commitment to pluralism, openness and individual freedom. 

On the other hand, progressives and socialists argue that its commitment to social justice 

and re-distribution, as part of a longer march towards the creation of a just and democratic 

society, separates South Africa’s Constitution from its German, Canadian and U.S. 

counterparts and places it in the post-liberal camp.5 

In this section I wish to focus on the following things: (1) the transformative and 

teleological characteristics of South Africa’s Constitution; (2) the South African version of 

constitutionalism; (3) the inclusion of post-liberal ideological tenets; and (4) the larger role 

of ideology and popular social movements in the substantive content of the Constitution, 

including the interaction between constitutional law and policy. 

A. South Africa’s Teleological Constitution 

                                                             
4 Although, it should be noted, it is not the only one. On the one hand, we should give it due credit for protecting a 
whole array of socially-oriented rights and paving the way for a just and democratic society. It is the stuff of 
teleological constitutions. On the other hand, there does seem to be a bias among Western scholars that seem to 
see the South African Constitution as a sort of sui generis creature that sits alone in a world full of framework 
constitutions. As we saw with Portugal, Ecuador and Venezuela in Chapter 2, India in Chapter 5, Puerto Rico in 
Chapter 6, and Bolivia in Chapter 7, South Africa’s teleological constitution is not alone and not even the first one to 
be adopted in modern times. But, its significance should not be underestimated either. Its power is so compelling 
that, even though other scholars have studied it with great detail, an entire chapter of this dissertation is devoted 
to it. No modern constitutional analysis can ignore the South African constitutional experience. 
5 See Hofmeyr 31, Op. Cit. note 1, noting that courts in South Africa were “expected to take into account the 
revolutionary political and legal changes which have occurred in this country and develop an appropriate theory of 
constitutional interpretation which is in keeping with the new role of the judiciary.”   
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 There seems to be universal consensus that South Africa’s Constitution does not fit 

into the classic framework model we discussed in Chapter 2.6 Also, there seems to be 

consensus on its characterization as transformative. In other words, that the Constitution 

adopts a substantive blueprint for society that looks ahead to the future.7 This fits perfectly 

with the teleological constitutional type we saw in Chapter 2. 

 According to Eric Christiansen, South Africa’s constitutional system adopts as a goal 

the “substantial realization of a socially just society.”8 In that sense, “[t]ransformation is the 

primary theme of post-apartheid South Africa and affects virtually every sphere of life.”9 As 

Morné Olivier explains, “transformation lies at the heart of the constitutional enterprise 

and goes beyond the reform of state institutions to the transformation of society more 

broadly in order to remedy past inequalities, discrimination and injustice.”10 In that same 

vein, Linda Stewart argues that “[t]he Constitution of South Africa of 1996 differs from 

classic liberal constitutions in other parts of the world and is perceived as a progressive and 

transformative document.”11 As she explains, the “Constitution is an engagement with a 

                                                             
6 Although there are differences between the 1994 Interim Constitution and the 1996 Final Constitution –which we 
will discussed later on-, in the rest of the chapter I will analyze them jointly. 
7 Heinz Klug THE CONSTITUTION OF SOUTH AFRICA: A CONTEXTUAL ANALYSIS 2, Hart Publishing, Oxford (2010). 
8 Eric C. Christiansen, Using Constitutional Adjudication to Remedy Socio-Economic Injustice: Comparative Lessons 
from South Africa, 13 UCLA J. INT’L L. & FOREIGN AFFAIRS 369, 390 (2008). See also Siri Gloppen, SOUTH AFRICA: THE BATTLE 
OVER THE CONSTITUTION 33, Ashgate/Darmouth (1997). 
9 Morné Olivier, Competing Notions of the Judiciary’s Place in the Post-apartheid Constitutional Dispensation IN THE 
QUEST FOR CONSTITUTIONALISM: SOUTH AFRICA SINCE 1994 70 (Hugh Corder, Veronica Federico & Romano Orrù, eds.), 
Ashgate, Dorchester (2014). See also Heinz Klug, South Africa: From Constitutional Promise to Social Transformation 
in INTERPRETING CONSTITUTIONS: A COMPARATIVE STUDY 266 (Jeffrey Goldsworthy, ed.), Oxford University Press (2006). 
10 (Emphasis added) Olivier 70-71, Op. Cit. note 9. 
11 (Emphasis added) Linda Stewart, Depoliticizing Socio-economic Rights in THE QUEST FOR CONSTITUTIONALISM 81, Op. 
Cit. note 9. As Stewart elaborates, the Constitution envisages change “of the county’s political and social institutions 
and power relationships in a democratic, participatory, and egalitarian direction through a long-term project of 
constitutional enactment, interpretation, and enforcement.” Id.  
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future that it will partly shape.”12 That’s the quintessential characteristic of teleological 

constitutions. Here, the Constitution points the way and, though giving substantial leeway 

to institutional actors to choose how to get there, restricts its options so they don’t veer off 

the constitutionally mandated course.13 In summary, “[t]he goals of government activity in 

the areas of social policy, economic policy and environmental policy, as well as the 

direction of change, [are] laid down in the constitution itself.”14 

 The teleological and transformative nature of the South African Constitution has 

not been lost on the Constitutional Court, which has noted the text’s commitment to a 

collective social project.15 This responds to a recognition that the Constitution “unlike its 

dictatorial predecessor, is value-based.” 16  In that sense, the Constitution has “widely 

acclaimed and celebrated objectives.” 17  This has led the Court to affirm that “[o]ur 

Constitution is different from the American constitution,” 18 which, in turn, requires a 

different method of enforcement. While the latter is still an outstanding question, the 

former is not: South Africa’s constitutional system is different from the classic liberal 

framework model. 

 Concurrent with the Court’s acknowledgment of the Constitution’s teleological 

character is a recognition of its transformative nature, particularly in terms of its goal of 

                                                             
12 Id 84. As such, the State is affirmatively empowered to carry out that transformation. See Gloppen 62, Op. Cit. 
note 8; Dawood v. Minister, 2000 (8) BCLR 837 (CC), para. 35. 
13 Bertus de Villiers, The Constitutional Principles: Content and Significance in BIRTH OF A CONSTITUTION 47 (Bertus De 
Villiers, ed.) Juta & Co., Ltd., South Africa (1994). 
14 Gloppen 66, Op. Cit. note 8. 
15 See S. v. Makwanyane, 1995 (6) BCLR 665 (CC), para. 262 (Mahomed, J., concurring). 
16 Id, para. 313 (Mokgoro, J., concurring). 
17 (Emphasis added) S. v. Mhlungu, 1995 (7) BCLR 793 (CC), para.  8. See also Id, para. 46. 
18 S. v. Williams, 1995 (7) BCLR 861 (CC), para. 37. 
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breaking from the previous regime.19 This includes achieving the goals of the Constitution, 

which comprises the establishment of “a society based on the recognition of fundamental 

human rights.”20 In the end, the Court has consistently stated that the new Constitution is 

not just a new text, but also heralds a “new constitutional order.” 21  And this new 

constitutional order is articulated in a “commitment to the attainment of social justice and 

the improvement of the quality of life for everyone.”22 

 Crucial to this teleological design is the issue of social transformation which 

includes economic redistribution: “We live in a society in which there are great disparities 

of wealth…These conditions already existed when the Constitution was adopted and a 

commitment to address them, and to transform our society into one in which there will be 

human dignity, freedom and equality, lies at the heart of our new constitutional order.”23 

This is inherently linked with the notion of the background “of constitutional and social 

transformation that is under way in South Africa.” 24  This is not the typical western 

Constitution. 

B. South Africa’s Post-Liberal Constitution 

                                                             
19 Du Plessis v. De Klerk, CCT 8-95, paras. 90 and 145. 
20 Minister of Justice v. Ntuli, 1997 (6) BCLR 677 (CC), para. 32. See also President of the Republic of South Africa v. 
Hugo, 197 (6) BCLR 708 (CC), para. 41. 
21 City Council of Pretoria v. Walker, 1998 (3) BCLR 257 (CC), para. 17. 
22 Government of the Republic of South Africa v. Grootboom, 2000 (11) BCLR 1169 (CC), para. 1. 
23 (Emphasis added) Soobramoney v. Minister of Health (Kwazulu-Natal), CCT 32/97, para. 8. See also Grootboom, 
supra note 22, para. 25; Bel Porto School Governing Body v. Premier of the Province, Western Cape, 2002 (9) BCLR 
891 (CC), para. 6. 
24 Premier, Province of Mpumalanga v. Executive Committee, 1999 (2) BCLR 151 (CC), para. 7. See also Moseneke v. 
The Matter of the High Court, 2001 (2) BCLR 103 (CC), para. 1. 
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 South Africa’s constitutional system is not merely teleological. It is also explicitly, 

even if partially, post-liberal. According to Linda Stewart, South Africa’s “[t]ransformative 

constitutionalism furthermore demands critical approaches to law which calls for a post-

liberal reading of the Constitution.”25 This has resulted in a critical view of classic liberal 

constitutionalism,26 and it has allowed the Constitutional Court to take into account the 

egalitarian characteristics of the Constitution in the process of adjudication.27 It would not 

seem outrageous to conclude that South Africa’s Constitution is of the post-liberal 

persuasion.28 Of course, the devil is in the details, and I will return to this issue when 

analyzing socio-economic rights, as well as other substantive provisions that deal with 

economic, labor and property rights issues. For now, I propose we characterize South 

Africa’s Constitution firmly in the teleological camp, with recognizable post-liberal 

elements and content. 

C. Building a New Constitutionalism 

 From the previous discussion we can summarize the South African constitutional 

experiment as one of “transformative constitutionalism.”29 It is a “new” constitutionalism 

                                                             
25 (Emphasis added) Stewart 84, Op. Cit note 11. See also Klug, South Africa’s Constitutional Court 274, Op. Cit. note 
9. 
26 Gloppen 131, Op. Cit. note 8. 
27 See, for example, Hugo, supra note 20, at 41. In a separate opinion, Kriegler stated that the “South African 
Constitution is primarily and emphatically an egalitarian constitution.” Id, Kriegler, J., para. 74. 
28 Heinz Klug, Constitutional Authority and Judicial Pragmatism: Politics and Law in the Evolution of South Africa’s 
Constitutional Court in CONSEQUENTIAL COURTS: JUDICIAL ROLES IN GLOBAL PERSPECTIVE 101 (Diana Kapiszewski, Gordon 
Silverstein & Robert A. Kagan, eds.), Cambridge University Press (2013). 
29 Heinz Klug, South Africa’s Constitutional Court: Enabling Democracy and Promoting Law in the Transition from 
Apartheid in CONSTITUTIONAL COURTS: A COMPARATIVE STUDY 274 (Andrew Harding & Peter Leyland, eds.), Wild, 
Simmonds & Hill Publishing, Landen (2009). 
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that “entails the ideas of an open and democratic society and of social justice.” 30 This 

includes an alternative vision as to new forms of constitutional self-government which 

encompasses substantive elements.31 As Heinz Klug explains, “in South Africa, a domestic 

debate continues regarding the nature of constitutionalism in a post-apartheid 

society…This debate is reflected in different characteristics of the Constitution and the 

[Constitutional] Court’s jurisprudence as being either a form of liberalism or as a potentially 

transformative constitutionalism."32 As we saw in the previous chapters, the South African 

experience is hardly an isolated one; transformative post-liberal teleological constitutions 

can be found all over the globe. 

Yet, the dispute about the ideological nature of South Africa’s Constitution need not 

be resolved here. In fact, it need not be resolved at all.33 First, as we saw in Chapter 1, post-

liberal constitutionalism has a lot in common with its classical liberal antecessor. In 

particular, as we saw in Chapter 2, much of the substantive content of teleological 

constitutions is merely an extension of the rationale underlying liberal democratic 

framework constitutions. In fact, we see this rationale first hand in the decisions of the 

South African Constitutional Court, when it links social rights with democratic self-

government. As we saw in Chapter 2, teleological constitutions are the offspring of liberal 

democratic constitutions, in that they add substantive provisions, not only as ends in 

                                                             
30 Veronica Federico, Hugh Corder & Romano Orrù, Introduction in THE QUEST FOR CONSTITUTIONALISM 3, Op. Cit. note 
9. These authors also characterize the South African Constitution as a form of transformative constitutionalism. See 
also S. v. Makwanyane, supra note 15, O,Regan, J., concurring, para. 357. 
31 Klug, South Africa: From Constitutional Promise to Social Trqnsformation 261, Op. Cit. note 9. 
32  (Emphasis added) Klug THE CONSTITUTION OF SOUTH AFRICA 293, Op. Cit. note 7. See also Pierre Olivier, 
Constitutionalism and the New South African Constitution in BIRTH OF A CONSTITUTION 55-57, Op. Cit. note  9. 
33 See Gloppen 274, Op. Cit. note 8. 
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themselves, but as part of the accessorial rationale which states that some rights are needed 

in order to make democracy work better.34 

Second, mixed constitutional types can exist; we saw some of this in Chapter 6 in 

terms of the Puerto Rican example. In other words, a particular constitutional system can 

be both liberal and post-liberal at the same time. Hybrids are not anomalies. Actually, it 

would seem that pure systems are the exception. As such, South Africa’s Constitution can 

serve as a bridge between the different constitutional types. Yet, it does seem that, within 

this hybrid character, the post-liberal and teleological aspects of the South African 

Constitution stand out. There is a strong case in favor of characterizing it as part of the 

post-liberal teleological family. The decisions of that country’s Constitutional Court 

reinforce this conclusion. 

This dual nature can be explained by South Africa’s history. Precisely because the 

Constitution was part of a democratic transition from authoritarian apartheid to a more 

progressive pluralist society, political democratization and social justice were at the top of 

the constitutional agenda. Thus, we can expect to encounter both liberal democratic and 

post-liberal elements in the constitutional text. Because of the central role of history in 

South Africa’s constitutional revolution, it is to history we turn to first. But before we do 

that, we should reference, however briefly, other political and ideological elements that can 

be found in the South African Constitution outside its specific policy provisions. 

                                                             
34 See Gloppen 64, Op. Cit. note 8 (describing the Constitution of South Africa as one “which, through providing for 
a fair and democratic political process, works to transform the social structure itself.”). 
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As Linda Stewart argues, the Constitution “as a transformative text embodies a 

political character demanding positive action from all branches of government, including 

the judiciary, to achieve this transformative tension.”35 Although I will specifically tackle 

the issue of judicial enforcement and the role of courts in this constitutional model, this 

passage illustrates the political, yet enforceable, elements of the constitutional text.  

This includes the issue as to what policy preferences should be entrenched in the 

constitutional text and which should be left up to ordinary politics.36 In turn, as we saw in 

Chapter 2, this can blur the line between legal and political issues.37 It is not unheard of 

that the Constitutional Court must tackle “complex and interrelated questions of law and 

policy.”38 For example, just like we saw in Chapter 6 as it relates to Puerto Rico, labor cases 

in South Africa are almost unavoidably a constitutional issue.39 As the Constitutional Court 

has recognized in the context of a particular labor dispute: “If the effect of this requirement 

is that this Court will have jurisdiction in all labor matters that is a consequence of our 

constitutional democracy.”40 

A final element that must be addressed is the issue of popular ideology and its role 

in constitutional creation. Although in the next section I will focus on the actual process of 

constitutional creation in South Africa, it is worth mentioning here the important role that 

social forces had in that process, particularly popular organizations such as labor unions, 

                                                             
35 Stewart 84, Op. Cit. note 11. 
36 Gloppen 66, Op. Cit. note 8. 
37 De Villiers, The Constitutional Principles 48, Op. Cit. note 13. 
38 Mistry v. Interim National Medical and Dental Council, CCT 13/97, para. 2. 
39 NEHAWU v. University of Cape Town, 2003 (2) BCLR 154 (CC), para. 16. 
40 Id. 
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women’s groups, farmer organizations, among others. 41 In the end, particular mention 

must be made to the African National Congress (ANC) as the representative of the social 

majority in South Africa,42 in particular its approach to rights,43 as well its insistence of the 

eventual creation of a popularly elected Constitutional Assembly.44 This also includes the 

use of mass actions during the constitution-making process, giving it a popular character.45 

We should also take note that “[t]he ideological underpinnings of the liberationist 

movement range from social democracy to democratic socialism, with the former probably 

predominating.”46 As the Constitutional Court has acknowledged, “[i]n a country of great 

disparities of wealth and power it declares that whoever we are whether rich or poor, 

exalted or disgraced, we all belong to the same democratic South African nation; that our 

destines are intertwined in a single interactive polity.”47 

 

III. South Africa’s Constitutional Creation Process: A Multi-Stage History 
 

 South Africa’s constitutional making process was characterized by violence and 

peace, liberation and moderation, majoritarian rule and accommodation, politics and 

compromise. In particular, it was a highly complex process constituted by separate yet 

                                                             
41 Gloppen 65, Op. Cit. note 8. 
42 Id 200. 
43 Klug THE CONSTITUTION OF SOUTH AFRICA 3, Op. Cit. note 7. 
44 Id 14. 
45 Willem De Klerk, the Process of Political Negotiation in BIRTH OF A CONSTITUTION 7, Op. Cit. note 13. 
46 Lourens M. Du Plessis, A Background to Drafting the Chapter on Fundamental Rights in BIRTH OF A CONSTITUTION 91-
92, Op. Cit. note 13. 
47 August v. Electoral Commission, 1999 (4) BCLR 363 (CC), para. 17. 



510 
 

integrated moving parts. As Willem De Klerk commented, “[t]he design of a constitution 

does not come out of the blue.”48  

If ever there was a case where the history of constitutional creation was relevant to 

constitutional adjudication it’s this one. But not, as we saw, because it was the most 

democratic and participatory process of constitutional framing; but because its transitional 

and negotiated nature highlights the process of creation. How the constitution was created 

influences how it is implemented. 

 The South African constitutional creation process was complex and, to some extent, 

simultaneously contradictory and complementary. As Heinz Klug explains, the 

constitution-making process was composed of two stages.49 Let’s break them down. 

 The final Constitution of 1996 represented the “end of a six year long battle over the 

constitution where competing visions of the new South Africa, formed during decades of 

struggle, clashed through paragraph after paragraph.”50 In terms of process, we must turn 

to May of 1990 when the ANC and the National Party-led government started to have talks 

about talks. 51  This process included bumpy multi-party talks and negotiations. 52 

                                                             
48 De Klerk 1, Op. Cit. note 45. 
49 Klug, South Africa: From Constitutional Promise to Social Transformation 266, Op. Cit. note 9. For an in-depth 
description of the negotiation process, see Klug THE CONSTITUTION OF SOUTH AFRICA: A CONTEXTUAL ANALYSIS, Op. Cit. note 
7; Theuns Eloff, The Process of Giving Birth IN BIRTH OF A CONSTITUTION, Op. Cit. note 13. 
50 Gloppen 3, Op. Cit. note 8. 
51 Id 201. 
52 Id. 
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Concurrent with this complex formal process was a period of “mass action and escalating 

political violence.”53 

 The first landmark of the constitutional making process was the interim 

Constitution which “was adopted with ‘sufficient consensus’ on 18 November 1993.”54 As 

Siri Gloppen explains, “[t]he interim constitution is an intriguing document, marked by the 

bargaining that brought it about.”55 The first phase of the constitutional making process 

not only produced an interim Constitution; it also created a set of Constitutional Principles 

that would direct the work of the Constitutional Assembly when it addressed the adoption 

of a final constitutional text.56 While the interim Constitution could not bind the options 

available to constitutional framers when drafting the final text, the Constitutional 

Principles would. Curiously enough, “[t]he interim constitution and the constitutional 

principles represent, however, significant deviations from the favored constitutional model 

of the ANC.”57 

 The second phase of the constitution-making process was the calling of a 

Constitutional Assembly composed of 490 members, of which 312 were from the African 

National Congress, “just short of the two thirds majority required to single-handedly adopt 

a new constitution.” 58  The work of the Assembly was not entirely smooth, and even 

                                                             
53 Id. See also Klug THE CONSTITUTION OF SOUTH AFRICA: A CONTEXTUAL ANALYSIS 15, Op. Cit. note 7 (in reference to how the 
ANC was “supported by street demonstrations and other forms of mass action”). 
54 Gloppen 201, Op. Cit. note 8. 
55 Id 202. 
56 Id. 
57 (Emphasis added) Id 204. 
58 Id 205. 
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included a boycott by the Inkatha Freedom Party.59  As Gloppen explains, “[t]he obvious 

problem with regard to the IFP boycott is, of course, the negative effect on the legitimacy 

of the constitution.”60 Because of these circumstances, even though the ANC dominated the 

Assembly, the final Constitution was also the result of compromise. Yet, the final text is 

much closer to the views of the ANC than the interim document: “Compared with the 1993 

interim constitution, the text that was adopted on 8 May is less consociational and more in 

line with the justice model and the ANC’s negotiating position.”61 

 More importantly, the second phase was characterized by public participation and 

monitoring of the constitution-making process.62 This strengthens constitutional legitimacy 

and aids in the process of consolidation behind the constitutional project. According to 

Gloppen, the issue of constitutional legitimacy “is also affected by the character of the 

process that brought it into being,” including “an impressive public participation 

programme [that] was implemented.” 63  This program included calls for “public 

submissions”, in order to create a better product “in harmony with the concerns and 

normative conceptions of the South African people,” promote understanding of the 

different proposals, stimulate development of a civil society and take ownership of the final 

product.64 The program also included written submissions, oral statements, as well as uses 

of the internet and phone talk lines which resulted in “more than two million submissions 

                                                             
59 Id 207. 
60 (Emphasis added) Id 208. 
61 Id 210. 
62 In contrast, the IFP demanded that “a new Constitution be produced by an ‘independent’ panel of experts and 
adopted by a simple majority in a national referendum.” Klug THE CONSTITUTION OF SOUTH AFRICA: A CONTEXTUAL ANALYSIS 
14, Op. Cit. note 7. 
63 (Emphasis added) Gloppen 247, Op. Cit. note 8. 
64 Id 257. 
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and petitions.”65 Other examples of the public and participatory nature of the constitution-

making process abound.66 In the end, “the public participation succeeded in creating a 

sense of ownership in the product.”67 This is the stuff of teleological constitutions, as we saw 

in Chapter 2. As one very influential member of the Constitutional Court has observed: 

“The Constitution was the first public document of legal force in South African history to 

emerge from an inclusive process which the overwhelming majority were represented.”68 

In the end, while many legal experts aided in the actual drafting process, the 

constitutional venture “took place in full view of the public.”69 As a result, the “members of 

the Constitutional Assembly found themselves subject to greater pressures from their 

constituencies.”70 This would indicate that there is some basis for a more intent-based mode 

of interpretation.71 In the end, Klug suggests that “[t]he degree of public exposure to the 

Constitution-drafting process was probably without historical precedent anywhere in the 

world.”72 Yet, in Chapter 6 we saw how a similar process was carried out in Puerto Rico in 

                                                             
65 Id. 
66 Id 258, in reference to the “popularized newsletter” Constitutional Talk and the face-to-face outreach program, 
which included over a thousand workshops, briefings and meetings. 
67 (Emphasis added) Id 264. 
68 (Emphasis added) S. v. Makwanyane, supra note 15, para. 362 (Sachs J., concurring); see also S. v. Mhlungu, supra 
note 17, para. 127 (Sachs J., concurring)(in reference to the need of acknowledging the way in which the Constitution 
“came into being”). 
69 (Emphasis added) Klug THE CONSTITUTION OF SOUTH AFRICA: A CONTEXTUAL ANALYSIS 52, Op. Cit. note 7. 
70 (Emphasis added) Id. 
71 Hofmeyr 125, Op. Cit. note 1, noting that the Constitutional Assembly not only carried “tremendous popular 
support, but the entire process of drafting the final Constitution was an immensely publicised affair”. 
72 Klug THE CONSTITUTION OF SOUTH AFRICA: A CONTEXTUAL ANALYSIS 54, Op. Cit. note 7. Klug goes on to explain that “[t]he 
genesis of the Constitution from the first draft to the final product could be followed on a daily basis on the Internet 
site of the Constitutional Assembly.” Id. This is reminiscent of the daily media reports and radio broadcasts in the 
Puerto Rican constitutional making experience. 
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the 1950’s. These are not isolated incidents, but a new approach to constitutional creation. 

A similar phenomenon was observed in Chapter 7 as to Bolivia. 

 The constitution making process in South Africa ended with a particular twist: the 

Constitutional Court created by the interim Constitution would certify that the final 

Constitution was compatible with the Constitutional Principles adopted during the first 

phase.73 I will deal with this issue separately later on. For now, it is worth mentioning that 

the Constitutional Court is very aware of the Constitution’s particular creation process: 

“Our Constitution was the product of negotiations conducted at the multi-party 

negotiating process,” which was “advised by the technical committees.”74 I now turn to the 

role of adoption history and intent in constitutional adjudication.  

 

IV. Legislative History and Intent: More than Useful, Less than 
Determinative 
 

 Here I deal with the issue of the uses of legislative history and intent jointly. As we 

are about to see, both of these sources play a role in constitutional adjudication in South 

Africa; but it is a limited one. I start with legislative or “adoption” history. 

 The cases of the Constitutional Court of South Africa rarely mention adoption 

history in order to adjudicate a particular controversy, whether it is to find the semantic 

meaning of a word or set of words, or to discern the intent of the framers. Yet, it is not 

                                                             
73 Klug, South Africa’s Constitutional Court 263, Op. Cit. note 7. 
74 S v. Makwanyane, supra note 15, para. 17. See also Certification of the Constitution of the Republic of South Africa, 
1996, 1996 (10) BCLR 1253 (CC), para. 13. In this case, the Court also made reference to the fact that the constitution 
was drafter concurrent with an “intensive country-wide information campaign.” Id, fn. 16. 
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wholly absent. 75  Curiously enough, it is worth mentioning the fact that some early 

members of the Constitutional Court were actually members of the Constitutional 

Assembly.76 As an empirical matter, it is interesting when drafters are still around when 

their text is being interpreted and applied. According to Lourens du Plessis, “[p]roximity in 

time to a major constitution-making process has made South African constitutional 

scholars privy to how original writers of a constitutional text cultivate their own confident 

(though by no means unanimous) understandings of what their ‘creation’ says –and will 

say, according to them, in time to come.”77 

 Adoption history has been used sparingly in South African constitutional 

adjudication. This is part of a tradition of only using legislative history in order to find 

evidence “on the purpose and background of the legislation.”78 This is reminiscent of the 

objective and subjective teleological models we saw in Chapter 3. This includes reference 

to the reports and debates that formed part of the legislative process.79 Like in Puerto Rico, 

the relevant statement of the drafters are those that are made during the formal legislative 

process.80 

                                                             
75 See Du Plessis 32-41, Op. Cit. note 46. (“In quite a number of South African Constitutional Court cases reference 
has been made to what the framers of both the Interim and Final Constitutions would (or would not) have thought 
or foreseen or ‘intented’”). See also Hefmeyr 130, Op. Cit. note 1. 
76 Klug, South Africa: From Constitutional Promise to Social Transformation 286, Op. Cit. note 9. 
77 Lourens du Plessis INTERPRETATION, CONSTITUTIONAL LAW OF SOUTH AFRICA, 2 ed., sec. 32-25, V. 2 (2002). 
78 (Ephasis added) Klug, South Africa: From Constitutional Promise to Social Transformation 286, Op. Cit. note 9. See 
also Klug THE CONSTITUTION OF SOUTH AFRICA: A CONTEXTUAL ANALYSIS 74, Op. Cit. note 7 (“Historically, South African courts 
refused to give much weigh to legislative history”). 
79 Klug, South Africa: From Constitutional Promise to Social Transformation 286, Op. Cit. note 7. 
80 Id. 
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 The problem here is that this historical resistance to using legislative history is 

different in the constitutional sphere, particularly when the constitution-making process, 

unlike ordinary legislation, is the result of a transcendental social process. 81  Yet, the 

resistance endures: “any attempt to ascertain [the framers’] intent…is confounded by the 

Constitution-making process itself.”82 As such, purposivism is becoming a “substitute for 

clear language (and authorial intent).”83 

 However, constitutional adoption history has made it into the decisions of the South 

African Constitutional Court. One of the leading examples is S. v. Makwanyane.84 The 

question in that case was whether the death penalty was compatible with the interim 

Constitution. The problem was that the text made no explicit reference to this issue: “It 

would no doubt have been better if the framers of the Constitution had stated specifically, 

wither that the death sentence is not a competent penalty, or that it is permissible in 

circumstances sanctioned by law.”85 In the absence of a specific textual rule, the Court 

embarked on a process of interpretation; in particular, a contextual analysis of the 

Constitution “which includes the history and background to the adoption of the 

Constitution.”86 As such, the Court dove into the “debate which took place in regard to the 

death penalty before the commencement of the constitutional negotiations.”87 That it, it 

did not limit itself to the internal adoption history of the Constitution. And even then, the 

                                                             
81 See du Plessis, sec. 32.28, Op. Cit. note 77. 
82 Klug THE CONSTITUTION OF SOUTH AFRICA: A CONTEXTUAL ANALYSIS 75, Op. Cit. note 7. 
83 du Plessis, sec. 32-37, Op. Cit. note 77. 
84 1995 (6) BCLR 665 (CC).  
85 Id, para. 5. 
86 (Emphasis added) Id, para. 10. 
87 (Emphasis added) Id, para. 12. 



517 
 

Court was careful with its characterization of the role of adoption history in constitutional 

adjudication: “It was argued that this background information forms part of the context 

within which the Constitution should be interpreted.”88 

 The Court fell back on its practice as to statutory interpretation: “Our courts have 

held that it is permissible in interpreting a statute to have regard to the purpose and 

background of the legislation in question.”89 In other words, the question is not whether 

adoption history is authoritative or determinative, but whether it is even permissible to use 

it at all. Yet, the Court does not offer a normative justification for this, but instead 

references its prior practice as to statutory interpretation. This fails to take into account 

the type of constitution-making process we saw in Chapter 2 which may require a different 

approach as opposed to the adoption of ordinary legislation. 

 In its comparative analysis, the Court referenced that “[i]n other countries in which 

the Constitution is similarly the supreme law, it is not unusual for the Courts to have regard 

to the circumstances existing at the time the Constitution was adopted, including the 

debates and writings which formed part of the process.”90 There may yet be hope for the 

original explication model, keeping in mind that this case was handed down before the final 

Constitution was adopted in 1996, which was not just the result of negotiations but a more 

popular based process of constitutional creation. As to the negotiation process itself that 

gave birth to the interim Constitution, the Court stated that the “reports of [the technical 

                                                             
88 Id. 
89 Id, para. 13. 
90 Id, para. 16. 
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committees which advised the parties] on the drafts are the equivalent of the travaux 

préparatoires, relied upon by the international tribunals.”91 The Court further explained: 

“Such background material can provide a context for the interpretation of the Constitution, 

and, where it serves that purpose, [we] can see no reason why such evidence should be 

excluded.”92 In the end, “[t]he precise nature of the evidence, and the purpose for which it 

may be tendered, will determine the weight to be given to it.”93 Adoption history is linked 

with the identification of the purpose of a particular provision.94 

 But the Court held back, leaving for the future the actual role of legislative history 

in constitutional adjudication: “It is neither necessary nor desirable at this stage in the 

development of our constitutional law to express any opinion on whether it might also be 

relevant for other purposes, nor to attempt to lay down general principles governing the 

admissibility of such evidence.”95 However, the Court did give legislative history some 

breathing space: “It is sufficient to say that where the background material is clear, is not 

in dispute, and is relevant to showing why particular provisions were or were not included 

in the Constitution, it can be taken into account by a Court in interpreting the 

Constitution.”96 Original explication may live to fight another day. In fact, one member of 

the Court stated that “[i]n the absence of the clearest indications that the framers of the 

Constitution intended [giving a particular provision a different reading]…section 9 [of the 

                                                             
91 Id, para. 17. 
92 Id. 
93 Id. 
94 Id, para. 19 (“Background evidence may, however, be useful to show why particular provisions were or were not 
included in the Constitution”). 
95 Id. 
96 (Emphasis added) Id. 
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interim Constitution] should be read to mean exactly what it says: every person shall have 

the right to life.”97 Note that there seems to be an admission there that, in fact, the existence 

of such clear indication would trump the ordinary meaning of the text. 

 As to the particular issue of the death penalty, the Court noted that “it is clear that 

the failure to deal specifically in the Constitution with this issue was not accidental.”98 As 

most relevant here, the Constitutional Court was able to use adoption history in order to 

conclude that the drafters of the interim Constitution actually intended the Court itself to 

answer the question as to the legality of the death penalty.99 This “is apparent from the 

reports of the Technical Committee on Fundamental Rights, and, in particular, the Fourth 

and Seventh reports.”100 In the end, the Court struck down the death penalty. 

 But legislative history has remained in the backburner in constitutional adjudication 

in South Africa. Examples are rare.101 My main objection to that practice is that no direct 

normative justification is given, particularly as to the 1996 Constitution which was partially 

the result of a popular, democratic and participatory process of creation. For now, legislative 

                                                             
97 Id, para. 357 (Sachs, J., concurring). 
98 Id, para. 20. 
99 Id, para. 324 (O’Regan, J., concurring). 
100 Id, fn. 33. 
101 See, for example, S. v. Mhlungu, supra note 17, para. 128 (Sachs, J., concurring). 
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history is either missing or limited to a confirmatory role.102 Other times it has even been 

given that secondary role grudgingly.103 

 Yet, there seems to be some daylight between formal legislative history and the 

intent of the framers in general. References to the latter have been relatively more 

prevalent, allowing for potential future development of that interpretive tool. 

 The drafters have been present in the decisions of the South African Constitutional 

Court. This presence links the constitutional product with the social forces behind it. As 

Christiansen explains, “[i]t is true that historical and popular expectations applied 

substantial pressure on the drafters of the Constitution.”104 As a result, when court apply 

the teleological constitution they are “[r]einforcing the founding generation’s 

constitutional values.”105 Another of the many interesting features of this issue is the fact 

that some of the constitutional designers would later be appointed to the Constitutional 

Court. 106  Finally, we should also remember here the considerable paper trail that the 

                                                             
102 See Ferreira v. Levin, CCT 5/95, para. 46. (“The legislative history of the section would seem to confirm this,” in 
reference to the Sixth Report of the Technical Committee on Fundamental Rights during the multi-party talks); Du 
Plessis v. De Klerk, CCT 8/95, para. 84 (Mahomed, DP) (“[I]t is, I think, permissible to have some regard to that history, 
although this cannot in itself ever operate decisively”)(Emphasis added); Case and Another v. Ministry of Safety and 
Security, CCT 20/95, fn. 33. 
103 Du Plessis v. De Klerk, supra note 19, para. 56. (“I have arrived at the conclusions set above without any references 
to the drafting history of Chapter 3, and in particular of Section 7…We heard no argument on that history, but it is 
referred to frequently in the literature which I have cited. It is perhaps sufficient to say that there is nothing in the 
legislative history referred to in that literature which requires the adoption of the [proposed] 
interpretation”).Curiously enough, this statement is followed by homage to the framers: “I do not believe that such 
a state of affairs could ever have been intended by the framers of the Constitution.” Id, para. 57. 
104 Christiansen, supra note 8, at 387. The author goes on to say: “However, that is the nature of constitutional 
drafting processes generally, not just in South Africa.” Id. This is particularly true in the case of teleological 
constitutions, where the link between text and adoption history seems stronger. 
105 Id, at 403. As a result, when the Constitutional Court applies a policy-laden provision, it is not substituting the 
legislator’ will with their own, but with the will of the constitutional drafter. Klug, South Africa’s Constitutional Court 
275, Op. Cit. note 29. 
106 See, for example, Gloppen 59, Op. Cit. note 8. 
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constitution making process left available.107 Yet, because of the different viewpoints that 

were present in the entire constitutional making process, ascertaining on-point intent from 

those sources may be tricky.108 Other times it is much easier.109 

 As we already saw, the Constitutional Court’s most intentionalist decision is S. v. 

Makwanyane, particularly as to the actions and mindset of the drafters.110 But there are 

other decisions that, although not wholly intentionalist, do make sufficient reference to the 

framers so as to assign them a role in constitutional adjudication. Some of those references 

are in negative terms: “It would be extremely distressed to accept that is what the 

Constitution intended.” 111  And if the framers made a judgment, that judgment stands: 

“Rightly or wrongly the framers of the Constitution chose the latter option and we are 

required to give effect to that choice.” 112  In that sense, a policy-heavy decision that 

overturns the legislature’s judgment is not an exercise in judicial usurpation: “But that is 

beside the point, This Court did not draft the Constitution;” 113 “[t]his is not the case of 

making the Constitution mean what we like, but of making it mean what the framers 

wanted it to mean; we can gather their intention not from our subjective wishes, but from 

                                                             
107 Eloff 16-17, Op. Cit. note 49. 
108 De Villiers 46-47, Op.Cit. note 13. 
109 Certification of the Constitution of the Republic of South Africa, 1996, 1996 (10) BCLR 1253 (CC), fn. 47; Du Lange 
v. Smuths NO, 1998 (7) BCLR 779 (CC), para. 16. 
110 See, for example, S. v. Makwanyane, supra note 15, para. 388 (Sachs, J., concurring). 
111 S. v. Mhlungu, supra, note 17, para. 8. “If the intention of the section was…” Id, para. 12; Du Plessis v. De Klerk, 
supra note 19, para. 57; Ynvico Limited v. Minister of Trade and Industry, CCT 47/95, para. 7; Ex Parte the President 
of the Republic of South Africa; in re Constitutionality of Liquor Bill, 2000 (1) BCLR 1 (CC), para. 57. 
112 S. v. Mhlungu, supra, note 17, para. 72 (Kentridge, A.J., dissenting). See also Id, para. 102 (Sachs, J., concurring) 
(“My disagreement with Kentridge AJ’s judgment is that even if it bases itself on the most natural and spontaneous 
reading of the section, it gives too little weight to the overall design and purpose of the Constitution, producing 
results which the framers could have never intended.” Id, para. 105; Certification of the Constitution of the Republic 
of South Africa, 1996, 1996 (10) BCLR 1253 (CC), para. 104. 
113 Du Plessis v. De Klerk, supra note 19, para. 123 (Kriegler, J.). 
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looking at the document as a whole.” 114 Yet, this last statement seems to blur the lines 

between an intentionalist approach and the objective teleological model.115 

 But the idea that what the framers did and intended are determinative has not been 

lost on the Court: “In my view there is no argument for such an approach, for at least two 

reasons. First, it would constitute an unjustified ‘second-guessing’ of the framers’ intention. 

They must have been only too well aware that at least some of the section 11(1) rights were 

residual freedoms.”116 Yet, some problems remain, such as the collective intent issue: “One 

also knows that the Constitution did not spring pristine from the collective mind of its 

drafters.” 117  But that has not been an absolute impediment to using intent. In fact, 

sometimes this intent can actually be used to expand on the text: “The manifest intention 

of the drafters of the subsection was to expand its scope to the widest limit that their 

language could express.”118 Sometimes that intent as to important substantive policy issues 

is evident.119 

 

V. When Looking Back Helps to Go Forward: The Uses of History in South 
African Constitutional Adjudication 
 

                                                             
114 S v. Mhulungu, supra note 17 para. 112. 
115 See Du Plessis v. De Klerk, supra note 19, para. 44; Premier of Kwazulu-Natal v. President of the Republic of South 
Africa, supra note 24, para. 12. 
116 (Emphasis added) Ferreira v. Levin, supra note 102, para. 58. 
117 Du Plessis v. De Klerk, supra note 19, para. 123 (Kriegler, J.). 
118 (Emphasis added) Id, para. 130. 
119  President of the Republic of South Africa v. Hugo, 1997 (6) BCLR 708 (CC), para. 73 (Kriegler, J., 
concurring)(“Discrimination founded on gender or sex was manifestly a serious concern of the drafters of the 
Constitution”); Certification of the Constitution of the Republic of South Africa, 1996, supra note 74, para. 51. 



523 
 

 It would be an understatement to say that history plays a crucial role in the 

jurisprudence of the South African Constitutional Court. The 1996 Constitution is an 

intentional product of history.120 As a teleological document, it addresses the past and looks 

to the future. As such, “in the light of our own particular history, and our vision for the 

future, [the] constitution was written with equality at its center.”121 

The past is present in the decisions of the Constitutional Court. 122 References to 

history permeates them. This requires analyzing “both the constitution-making process 

and the process of implementation of the Constitution, against the background of the 

heavy legacy of apartheid, the reality of everyday life, and finally against the hope and 

enthusiasm and civil, political and academic interest stimulated by the transition two 

decades ago.”123 In particular, South African constitutional law takes into account historical 

grievances that interrelate race and class,124 as well as others form of social injustice.125 It 

also includes the history of the main political actor behind the constitutional project: the 

African National Congress.126 

                                                             
120 See Klug The Constitution of South Africa 1, Op. Cit. note 7. 
121 President of the Republic of South Africa v. Hugo, supra note 20, para. 74 (Kriegler, J.). 
122 Du Plessis v. De Klerk, supra note 19, para. 125 (Kriegler, J.). 
123 Federico, Corder & Orrù, Op. Cit. note 9. 
124  See Nic Olivier, Nico Olivier & Clara Williams, Land Reform and Constitutional Rights in THE QUEST FOR 
CONSTITUTIONALISM 207, Op. Cit. note 9; Case and Another v. Ministry of Safety and Security, supra note 102, para. 80; 
Dawood v. Minister, supra note 12, para. 35. 
125 Fraser v. Children’s Court, 1997 (2) BCLR 153 (CC), para. 44; S. v. Lawrence; S. v. Negal; S. v. Solberg, 1997 (10) 
BCLR 1348 (CC), para. 31 (“In light of our history in job reservation, influx control and monopolies it is understandable 
that there should be such a provision in the bill of rights”); Grootboom, supra note 22, para. 6 (“The cause of the 
acute housing shortage lies in apartheid”); Moseneke v. The Master of the High Court, 2001 (2) BCLR 103 (CC), para. 
20 (“The Act systematized and enforced a colonial form of relationship between a dominant white minority who 
were to have the rights of citizenship and a subordinate black majority who were to be administered”); Bel Porto 
School Governing Body v. Premier of the Province, Western Cape, 2002 (9) BCLR (891 (CC), para. 8 (in reference to 
the history of racially-segregated education); NUMSA v. Bader Bop (Pty) Ltd, 2003 (2) BCLR 182 (CC), para. 13 
(indicating that the right of workers to strike “is both of historical and contemporaneous significance”). 
126 See Gloppen 69, Op. Cit. note 8. 
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 The South African Constitutional Court has consistently recognized that its 

constitutional structure must be analyzed in the context of its particular legal history, 

traditions and usages.127 As such, the provisions of the Constitution must not be read in 

isolation but in context, “which includes the history and background to the adoption of the 

Constitution.” 128  In that sense, even the purposive approach to constitutional 

interpretation –which I will address later on- has to take into account history: “In seeking 

the purpose of the particular rights, it is important to place them in the context of South 

African society;”129 “[i]t is essential, in my view, to consider our constitutional history prior 

to the introduction of the interim and 1996 Constitutions in the process of determining 

what the purpose of the 1996 Constitution is.”130 That historical context can even affect the 

semantic meaning of words and their legal effect: “Given the specific meaning that the 

phrase ‘detention without trial’ has acquired in South Africa, however, I prefer not to apply 

these words literally to the situation under discussion.”131 

                                                             
127 S. v. Zuma, 1995(4) BCLR 401 SA (CC), para. 15; S. v. Makwanyane, supra note 15, para. 361 (Sachs, J., concurring); 
Fedsure Life Assurance LTD v. Greater Johannesburg Transnational Metropolitan Council, 1998 (12) BCLR 1458 (CC), 
para. 2. 
128 S. v. Makwanyane, supra note 15, para. 10. See also S. v. Mhlungu, supra note 17, para. 28 (“Whatever be the 
exact phraseology used, however, the basic idea of legitimizing the authority of the old to continue with that 
authority under a new regime has a long and very well established constitutional history”); Du Plessis v. De Klerk, 
supra note 19, para. 119 (Kriegler, J.)(“The legal issues involved are inherently complex. The conundrum is 
compounded by percepts of its social, political and economic implications, as also by inarticulated premises, 
culturally and historically ingrained”); Certification of the Constitution of the Republic of South Africa, 1996, supra 
note 74, para. 1; ANC v. Minister, 1998 (4) BCLR 399 (CC), para. 4 (“It is necessary to set the provisions of section 182 
in their historical context”). 
129 S. v. Williams, 1995 (7) BCLR 861 (CC), para. 51; Dispute Concerning the Constitutionality of Certain Provisions of 
the School Education Bill of 1995, CCT 39/95, paras. 8 and 19; Prinsloo v. Van Der Linde, 1997 (6) BCLR 759 (CC), para. 
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130 De Lange v. Smuths NO, supra note 109, para. 43. 
131 Coetzee v. Government; Matiso v. Commanding Officer, 1995 (10) BCLR 1382 (CC), para. 43 (Sachs, J., concurring). 
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 In Anzanian Peoples Organization v. President, the Constitutional Court started its 

analysis with a direct reference to history: “For decades South African history has been 

dominated by a deep conflict between a minority which reserved for itself a central role 

over the political instruments of the state and a majority who sought to end that 

domination.”132 The Court goes on:  

The result was a debilitating war of internal political dissension and 
conflict, massive experience of labour militancy, perennial student unrest, 
punishing international economic isolation, widespread dislocation in 
crucial areas of national endeavor, accelerated levels of armed conflict and a 
dangerous combination of anxiety, frustration and anger among expanding 
portions of the populace. The legitimacy of law itself was deeply wounded as 
the country hemorrhaged dangerously in the face of this tragic conflict which 
had begun to traumatize the entire nation.133 

Such historical experiences cannot be ignored when engaging in constitutional 

adjudication.134 

 

VI. Because the Constitution Says So: The Enforcement of Socio-Economic 
Rights and a Broad Reading of Rights in General 
 

 Constitutional scholars constantly mention South Africa’s catalogue of justiciable 

socio-economic rights as a distinctive characteristic of that country’s constitutional 

model.135 This has led scholars to state that “[t]he Constitution of South Africa of 1996 

differs from classical liberal constitutions in other parts of the world and is perceived as a 
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134 See Certification of the Constitution of the Republic of South Africa, 1996, supra note 74, paras. 3-6; August v. 
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progressive and transformative document.”136 This is the result of the view that “[t]he goals 

of government activity in the areas of social policy, economic policy and environmental 

policy, as well as the direction of change, should be laid down in the constitution itself.”137 

But, as we saw in Chapter 2 and in the other chapters of Part II, that feature is not 

unique to South Africa. While the existence of a broad array of constitutionalized socio-

economic rights is not exclusive to South Africa, its approach to their enforcement has 

much to offer other teleological constitutional systems. In this section, I will focus on the 

treatment of socio-economic rights in particular and of rights in general in the South 

African constitutional experience, beginning with a descriptive account of the content of 

the constitutional text and finishing with an account of their actual enforcement. 

A. Socio-Economic Rights 

 It should be mentioned that South Africa’s catalogue of justiciable socio-economic 

rights is not merely an abstract list of generic aspirations; some see it as a tool that “can 

advance the case of social justice.”138 In other words, it is part of a specific policy view. As 

Heinz Klug explains, the African National Congress pushed “for the expansion of rights to 

include a range of socio-economic rights that were central to its constituencies’ 

demands.” 139 Unfortunately, much of the debate about South Africa’s justiciable socio-

                                                             
136 Linda Stewart 81, Op. Cit. note 11. 
137 Gloppen 66, Op. Cit. note 8. 
138 Christiansen, supra note 8, at 371. 
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economic rights focuses on its positive and vertical application.140 Much less attention has 

been paid to the issue of horizontality, which I will discuss separately later on. 

 Taking into account the distinctions we saw in Chapter 2 as to the nature, effect and 

scope of rights, we have to differentiate positive and vertical rights from those that are 

negative and horizontal. South Africa’s 1996 Constitution includes both; from socio-

economic rights that create a positive obligation on the state, such as education rights,141 

housing, 142 healthcare, sufficient food and water, social security, 143 and socio-economic 

rights that are opposable to private parties, such as employers.144 

But the South African Constitution does not merely incorporate socio-economic 

rights; it also broadens the scope of rights in general, including civil and political rights.145 

While the content of the right may be similar, its scope and effect are enhanced. As the 

Constitutional Court has observed: “It should be emphasized that in general the Bill of 

Rights drafted by the [Constitutional Assembly] is as extensive as any found in any national 

constitution.”146 Other decisions of the Constitutional Court reflect this approach.147 

B. Judicial Enforcement of Socio-Economic Rights 

                                                             
140 Christiansen, supra note 8 at 374. 
141 See Dispute Concerning the Constitutionality of Certain Provisions of the School Education Bill of 1995, CCT 39/95, 
para. 5. 
142 Soobramoney v. Minister of Health (Kwazulu-Natal), supra note 23, paras. 9-10. 
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144 South African Natonal Defence Union v. Minister of Defense, 1999 (6) BCLR 615 (CC), para. 20. 
145 See S. v. Zuma, supra note 127, para. 16. 
146 Certification of the Constitution of the Republic of South Africa, 1996, supra note 74, para. 52. 
147 August v. Electoral Commission, supra note 47, paras. 1-5 (on the voting rights of convicted persons).  
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As we saw in Chapter 4, the enforcement of constitutionalized socio-economic rights 

constitutes a revolution in the conceptualization of the judicial role. As Linda Stewart 

explains, “socio-economic rights interpretation and adjudication is by its very nature 

political and the judiciary plays a significant role in shaping the political discourse on needs 

and poverty not only in the language they use, but also the conceptual structures and 

rhetorical remedies they employ and rely on when adjudicating socio-economic rights.”148 

 While many countries do, in fact, incorporate socio-economic rights in their texts, 

these “are infrequently enforced by courts” and are deemed to be non-justiciable by 

scholars.149 South Africa has challenged that common wisdom and serves as a “counter-

example.” 150  According to Eric Christiansen, “South Africa is the first nation that has 

adjudicated a sufficient number of cases to evidence a comprehensive jurisprudence,”151 as 

it relates to socio-economic rights. However, this does not mean that there aren’t problems 

of under-enforcement in South Africa: “[T]he Court has been criticized far more for the 

excessive restraint it has shown than for judicial over-reaching.”152 

 Before diving in to the specific examples of the enforcement of socio-economic 

rights in South Africa, it is worth mentioning how the Constitutional Court has adopted 

self-imposed limitations as to this issue, some of them reminiscent of the debate we saw in 

Chapter 4. Among these are: (1) an avoidance of individual remedies, (2) an unwillingness 

to recognize unqualified textual rights, (3) a rejection of a ‘minimum core’ standard for 
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social welfare entitlements which would guarantee a minimum level of sustenance, (4) the 

application of a reasonableness standard that allows for great deference for legislative 

judgment, and (5) a rejection of any form of unrestrained enforcement of these rights.153 

And, in terms of the actual analysis of these provisions, we should be aware as to how the 

Court takes into account (1) text, (2) its approach to rights adjudication in general, (3) 

separation of powers issues, (4) federalism issues, (5) the country’s legal culture, (6) the 

capabilities and credibility of the judiciary itself, (7) procedural issues that impact the 

court’s capacity to solicit information, and (8) the scope of the court’s remedial powers.154 

I will analyze many of these factors later on in the chapter. But, as can be appreciated from 

this list, the Constitutional Court has been reluctant “to provide normative content to 

socio-economic rights and resorted to a procedural and formalistic approach to measure 

the reasonableness of the measure taken by the State.”155 Under-enforcement remains an 

issue. While it is true that courts in South Africa can do a lot more than has been done until 

now, they have done much more than they think, particularly as opposed to courts in other 

constitutional systems. But, as Heinz Klug points out, “the inherent positivism of South 

African lawyers may restrict or serve as a drag on the interpretive project so central to the 

transformative potential of the Constitution.”156 That’s the stuff of under-enforcement by 

clinging to outdated views on constitutionalism or the judicial role. 
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 According to Eric Christiansen, “South Africa evidences that courts can adjudicate 

[positive and vertical] socio-economic rights without destroying the rule of law or the fiscal 

security of the country.” 157  This requires more careful analysis, as even the author 

recognizes that “[t]he general conclusion, required by the limited role of courts and the 

uncertain interaction of popular processes and adjudication, is that court enforcement can 

support social change within institutional constraints.” 158  In that sense, even the 

comprehensive enforcement of these rights, as well as other substantive provisions, is not 

a permanent substitute for effective use of the legislative process and ordinary politics. This 

dissertation has now argued for such replacement; judicial enforcement merely works as a 

temporary tool until ordinary politics and constitutional politics line up again. 

 The enforcement of socio-economic rights in South Africa, and its impact on the 

judicial role, has not been lost on scholars: “To the extent that these rights are justiciable –

which at least some of them are formulated to be- they confer great powers on the courts 

in matter of social and economic policy.”159 Let’s break this down.  

First, we should once again distinguish between judicial usurpation and 

constitutional delegation. This is reminiscent of the restraint-constraint dichotomy we saw 

in Chapter 4. Second, negative socio-economic rights, whether vertical or horizontal in 

their reach, limit the role of the Court to that of negative legislator –although, as we saw, 

in teleological contexts this can have substantial policy implications-. Third, it is in the 
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positive manifestation of socio-economic rights that courts are more likely to carry out 

policy analysis and reach independent conclusions.160 But, in any event, there is no denying 

the impact of justiciable and enforceable socio-economic rights as to the nature of courts. 

I will return to this latter issue later on. 

Negative socio-economic rights have been easier to enforce. 161  This is simply an 

extension of the negative legislator role we saw in Chapter 4. Positive rights are trickier, as 

we previewed in Chapter 2. This is true whether we are addressing socio-economic rights 

or even civil and political ones; it applies to all positive rights. In the South African context, 

positive socio-economic rights that are also vertical –that is, opposable to the state-, are 

analyzed under a standard of reasonableness. In other words, if the action –or lack thereof- 

on the part of the state is reasonable as to the enforcement of the particular constitutional 

right. Let’s dive a little deeper. 

All rights in South Africa are subject to limitations.162 The Constitution offers two 

types of limits. First, some rights have specific limitations written into the right itself. Socio-

economic rights are among these. Second, there is a general limitations clause contained 

in the Constitution that applies to all constitutional rights. I will now discuss both. 

The reasonableness standard used to enforce positive socio-economic rights stems 

from the constitutional text itself. 163  This is so, because the text (1) conditions the 

                                                             
160 See Id (“Social and economic rights leave even greater potential for disagreement on what ‘justice’ requires, than 
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enforcement of the rights to the existence of available resources and (2) requires the state 

to take reasonable legislative and other measures to achieve the progressive realization of 

socio-economic rights.164 In other words, the text itself rejects an unqualified enforcement 

of socio-economic rights, conditioning it to the existence of resources and the taking of 

reasonable steps towards their gradual realization. This language has led to the 

reasonableness standard. This brings us to Grootboom.165 

In Grootboom, a suit was brought demanding the state to comply with its 

constitutional duty to provide adequate housing. This required judicial evaluation of the 

government’s housing program. 166  The text of the constitutional provision limited the 

existence of the right, “imposing an obligation upon the state to take reasonable legislative 

and other measures to ensure the progressive realisation of this right within its available 

resources.”167  

The Constitutional Court first dealt with the justiciability issue as it relates to socio-

economic rights in general, particularly of the positive sort. Its conclusion was forceful, as 

required by the constitutional text itself: “While the justiciability of socio-economic rights 

has been the subject of considerable and political debate, the issue of whether socio-

economic rights are justiciable at all in South Africa has been put beyond question by the 

text of the Constitution as construed in the Certification judgment.” 168 In other words, 
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“[s]ocio-economic rights are expressly included in the Bill of Rights; they cannot be said to 

exist in paper alone.”169 

As a result, “courts are constitutionally bound to ensure that they are protected and 

fulfilled.” 170  According to the Court, “[t]he question is therefore not whether socio-

economic rights are justiciable under our Constitution, but how to enforce them in a given 

case.”171 Once the general justiciability issue was resolved, the Court turned its attention to 

the actual enforcement of positive socio-economic rights that have vertical reach and 

positive articulation. For that analysis, the Court used both textual and socio-historical 

factors and considerations, in particular, the socio-economic rights as an extension of 

political rights rationale we saw in Chapter 2.172 

Once the existence of a socio-economic right and its justiciability are recognized, 

“[t]he state is obliged to take positive action to” enforce the specific socio-economic right, 

and the Court must determine, using a reasonableness standard, whether the state “has 

met its obligation.” 173  As such, legislative or executive inaction is constitutionally 

impermissible. Also, these positive rights have negative, and even horizontal, effects: 

“Although the subsection does not expressly say so, there is, at the very least, a negative 

obligation upon the state and all other entities and persons to desist from preventing or 

impairing the right.”174 
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The reasonableness standard offers great room for maneuver for the legislature and 

the executive: “The precise contours and content of the measures to be adopted are 

primarily a matter for the legislature and the executive.” 175  These, however, must be 

reasonable, which is a matter for judicial review. Within the realm of what is reasonable, 

the elected branches get to choose. This is not a toothless tiger type of standard; in 

Grootboom, the Constitutional Court held the government’s housing program to be 

insufficient and, thus, unconstitutional. The reasonableness standard announcer in 

Grootboom has been used in other cases.176 

Another critical case that aids in the analysis of the enforcement of positive and 

vertical socio-economic rights is Minister of Health v. Treatment Action Campaign.177 This 

case involved the government’s duty to provide health care to HIV/AIDS patients. There, 

the Constitutional Court stressed both the existence and justiciability of positive socio-

economic rights and their textual limitations.178 Also, the Court emphasized that these 

rights are to be “interpreted in their social and historical context.”179 It’s not just all about 

the text. 

Once justiciability was reaffirmed, the Constitutional Court framed the issue thusly: 

“The question is whether the applicants have shown that the measures adopted by the 

government to provide access to health care services for HIV-positive mothers and their 
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newborn babies fall short of its obligations under the Constitution.” 180 This statements 

reaffirms the reasonableness test, as well as make clear that the initial burden of proof falls 

on the plaintiff. 

But the Court in Treatment Action Campaign hit the brakes a bit, particularly as to 

the issue of the so-called ‘minimum core’: “The minimum core might not be easy to define, 

but includes at least the minimum decencies of life constant with human dignity. No one 

should be condemned to a life below the basic level of dignified human existence. The very 

notion of individual rights presupposes that anyone in that position should be able to 

obtain relief from a court.”181 In the end, though, the Court rejected an out-right right to a 

minimum core approach to socio-economic rights, but, it did hold that if a particular 

situation falls below that threshold, that fact will be most relevant to the reasonableness 

analysis itself. In other words, it is part of the analysis instead on a self-standing right.182 

In the end, the doctrine stands as follows: when it comes to positive and vertical 

socio-economic rights, the Court will apply a deferential standard of reasonableness.183 This 

standard takes into account available resources. And while it does give some leeway to 

legislative and executive judgment, in the end, courts have to decide whether a particular 

action, or lack thereof, is sufficient to comply with the constitutional command. 
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Once we address the specific limitations textually built-in as to socio-economic 

right, we still must face the general limitations provision, which requires courts to analyze: 

(1) the nature of the right involved, (2) the purpose of the limitation, (3) the nature and 

extent of the limitation, (4) the relation between the limitation and its purpose, and (5) the 

existence of less restrictive means to achieve such ends.184 In addition, limitations will only 

be upheld if they are reasonable and justifiable in an open and democratic society based on 

dignity, equality and freedom.185 This is the South African version of the proportionality 

test. 

This limitation provision should be seen jointly with the fact that, as a threshold 

matter, rights are given a generous and purposive interpretation in South Africa. As such, 

courts will almost always find a violation of the right and turn immediately to the limitation 

analysis. This brings us to the issue of the relation between generous and purposive 

interpretation, since these are not always in-tuned with each other. They are, after all, 

different concepts. 186  The South African Constitutional Court has recognized this. A 

generous interpretation can actually run contrary to the purpose of a right.187  

                                                             
184 Klug THE CONSTITUTION OF SOUTH AFRICA: A CONTEXTUAL ANALYSIS 117, Op. Cit. note 7. 
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This brings us to Coetzee v. Government; Matiso v. Commanding Officer, a 

reminiscent of the one we saw in Chapter 6 in Puerto Rico on the prohibition of 

incarceration because of debts, where a generous interpretation actually defeated the 

purpose of the right, which was to protect poor people who couldn’t pay instead of rich 

people who refused to pay their debts. Unlike the Puerto Rico Supreme Court, the South 

African Constitutional Court actually gave preference to purpose over generosity.188 

In that sense, generous interpretation broadens the scope of a right, while purposive 

interpretation requires “identifying the core values that underlie the inclusion of a 

particular right in the Bill of Rights and adopting an interpretation of the right that ‘best 

supports and protects these values’.”189 

C. Horizontality 

As we saw in Chapter 2, rights can be either vertical or horizontal, independent of 

their nature –that is, political and civil or socio-economic- or their scope –that is, negative 

or positive-. Some socio-economic rights are clearly horizontal in their reach; labor rights 

are a good example of this. Here I wish to focus on the horizontality of rights that are mainly 

designed as vertical. More to the point, I will address the general horizontal effect of rights 

that are not explicitly horizontal. 
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Anti-discrimination provisions are at the heart of this analysis. As Gloppen suggests, 

“[h]orizontal application of constitutional rights is controversial.”190 As we saw in Chapter 

2, the horizontal effect of constitutional rights “enables rather than restraints the state,”191 

as part of the post-liberal, teleological view of using state power to generate social 

transformation, particularly in the private sphere. As we saw in relation to labor rights both 

in Puerto Rico and South Africa, “[t]he horizontal rights provisions add to the workload of 

courts in general, and the Constitutional Court in particular.”192 These “add to the Court’s 

potential ‘legislative’ powers.”193 

In Du Plessis v. De Klerk, the Constitutional Court faced the question of whether the 

anti-discrimination provisions of the constitution had “only ‘vertical’ application or ha[ve] 

in addition ‘horizontal’ application.”194 After noting that the horizontal-vertical dichotomy 

may be misleading, the Court focuses on the German and Canadian experiences of giving 

indirect horizontal effect to this type of constitutional provision.195 

This indirect horizontal effect requires courts to develop private law and other 

statutory provisions in accordance with constitutional requirements. Statutory 

interpretation becomes the tool for the indirect constitutionalization of private law. While 

not giving constitutional provisions full horizontal effect, the importance of such indirect 

horizontality should not be underestimated. As one member of the Court put it, in 
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reference to the “egregious caricature” given by the detractors of horizontality: “That this 

s0-called direct horizontality will result in an Orwellian society in which the all powerful 

state will control all private relationships…is nonsense...[I]t is malicious nonsense preying 

on the fears of privileged whites, cosseted in the past by laissez faire capitalism thriving in 

an environment where the black underclass had limited opportunity to share in the 

bounty…Direct horizontality is a boogeyman.”196 

Curiously enough, the Constitutional Court used text and intent to justify not giving 

the Constitution full and direct horizontal effect: “Had the intention been to give [the Bill 

of Rights] a more external application that could have been readily expressed.”197 In terms 

of using legislative history to arrive at this conclusion, the Court’s statement are ambiguous, 

yet revealing:  

I have arrived at the conclusions set out above without any reference 
to the drafting history of Chapter 3, and in particular Section 7. We heard no 
argument on that history, but it is referred to frequently in the literature 
which I have cited. It is perhaps sufficient to say that there is nothing in the 
legislative history referred to in the literature which requires the adoption of 
the horizontal interpretation.198 

It would seem that, although there was some resistance as to the use of legislative 

history to ascertain the scope and reach of the constitutional provisions under review, the 

Constitutional Court did admit that there could have been some sort of legislative history 
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that could require a particular outcome. In the end, the Court recognizes: “I do not believe 

that such a state of affairs could have been intended by the framers of the Constitution.”199 

The issue of horizontality would come up again when the Constitutional Court 

certified the final Constitution of 1996. In the Certification case, the Court addressed 

horizontality. According to the new Article 8, Section 2, “[a] provision of the Bill of Rights 

binds natural and juristic persons, if, and to the extent that it is applicable, taking into 

account the nature of the right and duty imposed by the right.”200 In other words, the direct 

horizontal effect of a particular right would be analyzed using this constitutionally-

prescribed standard. Once again, labor rights are a good example of the sort of 

constitutional provision that, by its nature, requires horizontal effect. As to the objections 

made against this provision, the Constitutional Court simply rejected them, deferring to 

the judgment of the constitutional legislators. 

In summary, while the Bill of Rights applies directly to the organs of state and some 

particular rights have direct horizontal effect, the Bill of Rights “indirectly applies to 

persons other than organs of state,” mostly by way of the development of the common law 

in a manner consistent with the Constitution.201 Still, some gray areas remain.202 

D. Constitutionalized Statutory Interpretation 
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how these constitutional provisions on the state translate into private law duties towards individuals”). 



541 
 

 The issue of indirect horizontality through the constitutionally-compatible 

development of private law brings us to the general issue of constitutionally-sensitive 

statutory interpretation. This combination has not been lost on the Constitutional Court.203 

This includes making older statutes, which were adopted before the adoption of the new 

Constitution, compatible with the “new constitutional order.”204 The same thing happens 

with the common law.205 Labor laws are a good example of the constitutionalization of 

statutes.206 

E. Dealing with Discrimination 

 The South African Constitution’s anti-discrimination provisions are considerably 

strong. This should come as no surprise given the recent history of that country, yet, these 

constitutional provisions are by no means limited to issues of race. But, it is sensitive to the 

historical fact that “[i]t is the majority, and not the minority, which has suffered.”207 

 South Africa’s constitutional anti-discrimination regime has several layers. All of 

them protect against direct and indirect discrimination.208 At the bottom of the scale is 

“mere differentiation” which is distinguished from discrimination or illegitimate 
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differentiation. When addressing mere differentiation, the court will uphold it as long as it 

is rational.209 This constitutes a general requirement of the equal protection of the law.210 

Besides mere differentiation, the Constitution distinguishes between two forms of 

illegal discrimination. 211 The first was discrimination as to specifically enumerated 

classifications, such as race, gender, sex, ethnic or social origin, color, age, disability, 

religion, conscience, belief, culture, language and sexual orientation. Quite the list.212 If 

there was discrimination as to these classifications, these are “presumed unfair until the 

contrary is established.”213 It is not an easy hurdle to meet.214 Unlike the general limitations 

clause which requires some sort of justification, the discrimination provisions require that 

the reasons for the classification are fair. This combination can be quite powerful, as the 

classification must overcome both analyses.215 

The second form of unconstitutional discrimination is called “unfair discrimination, 

on grounds which are not specified in the subsection. In regard to this second form there is 

not presumption in favour of unfairness.”216 The question remains which un-enumerated 

classifications fall under this category, as opposed to mere differentiation. The 

Constitutional Court resorted to history: “Given the history of our country [discrimination] 

has acquired a particular pejorative meaning relating to the unequal treatment of people 
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based on attributes and characteristics attaching to them.”217 Among the factors that will 

be used in determining which groups and classifications fall under this second level are: (1) 

the position of the group in society, including past suffering and patterns of disadvantage; 

(2) the nature and purpose of the provision and how it affects vulnerable groups; and (3) 

the level of impairment of fundamental human dignity.218 The more vulnerable the group 

is, the more likely the discrimination will be deemed unfair.219 Like we saw in Puerto Rico, 

all of this allows the text to update itself by including a specific list of prohibited 

discrimination mixed with broad language that allows for expansion of the protection. 

Finally, it should be noted that the Constitution does not envisage “a passive or 

purely negative concept of equality; quite the contrary.”220 In other words, the Constitution 

allows for affirmative action to redress past discrimination and inequality. 

 

VII. Economic Policy, Property Rights, Personal Autonomy and Labor 
Relations 
 

 At the heart of the post-liberal teleological constitution are substantive provisions 

that address the actual organization of society. Economic policy, property and labor are 

central among these. This includes a non-private property-based notion of personal 

autonomy. 221  In particular, a protection of the private sphere while facilitating state 

regulation and intervention in the economy.”222 This is so because, as the Constitutional 
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Court recognized when analyzing the validity of the 1996 Constitution, if one were to take 

a survey of different national constitutions and other international covenants, “one is 

immediately struck by the wide variety of formulations adopted to protect the right to 

property, as well as by the fact that significant conventions and constitutions contain no 

protection of property at all.” 223  The Court goes on: “Several recognized democracies 

provide no express protection of property in their constitutions or bills of rights.”224 

 Although not forcefully, 225  the Constitution of South Africa has redistributive 

goals.226 This is linked to the policy views of the ANC. However, it must be stressed that 

the property rights provisions were some of the most heatedly debated and negotiated 

elements of the interim Constitution. It was, according to Gloppen, “among the most 

difficult issues on which to reach an agreement.”227 The text that was produced at the 

negotiations “is carefully worded to appease local as well as foreign investors, but without 

barring social reform.”228 Yet, as the Constitutional Court has recognized, “[c]onstitutional 

property clauses are notoriously difficult to interpret.”229 

 During the negotiations, there was a strong split between the ANC and the NP-

supported white government. While the ANC “was willing to protect the undisturbed 

enjoyment of personal possessions, it wanted legislation to determine property 
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entitlements and provisions for the restoration of land to people disempowered under 

apartheid.”230 In fact, the ANC “suggested that no property clause was necessary.”231 On the 

other hand, the National Party was in favor of “protecting all property rights and would 

only allow expropriation for public purposes, subject to cash compensation, determined by 

a court of law according to the market value of the property.”232  

While property clause of the interim Constitution reflected a compromise between 

*the ANC and the NP, “[t]he final property clause reflects the democratic origins of the 

Constitutional Assembly.”233 In the end, the Constitution creates a positive duty on the state 

to restore dispossessed land, guarantee access to land and eliminate past discriminatory 

practices related to this issue.234 In terms of general economic policy, particularly of the 

interventionist bent, the Constitutional Court has butt out.235 The open question is if it is 

because of an institutional impediment or because the current ordinary politics sufficiently 

reflect the constitutional preferences so as to make judicial intervention unnecessary.236 

In particular, the current property rights regime prohibits arbitrary deprivation of 

property.237 And as to compensation when property is expropriated in the public interest, 

the value will depend on (1) the current use of the property, (2) its history of acquisition 
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and use, (3) its market value, (4) the extent of direct state investment and subsidy in the 

acquisition and beneficial capital improvement of the property, and (5) the purpose of the 

expropriation.238 This allows for great leeway in favor of the state, and is quite similar to 

the Bolivian structure we saw in the last chapter. It should also be noted that the concept 

of the public interest in the expropriation context “includes the nation’s commitment to 

land reform, and to reforms to bring about equitable access to all South Africa’s natural 

resources.”239 When an expropriation has occurred, then it must be for a public purpose or 

in the public interest and be accompanied by compensation. If merely a depravation has 

occurred, then only due process requirements apply.240 

The South African Constitutional Court has held that the Constitution “embodies a 

negative protection of property and does not expressly guarantee the right to acquire, hold 

and dispose of property.”241 Hardly a liberal approach to property. The reason for this is 

historic. According to the Court, property rights provisions should be interpreted in “their 

historical context,”242 particularly given apartheid’s legacy of “grossly unequal distribution 

of land in South Africa.”243 

Constitutionalized worker rights was also a particular victory for labor unions.244 

This includes a constitutional policy that recognizes the interests of workers.245 All of this 
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is the result of the post-liberal Constitution where, according to the Constitutional Court, 

“the interventionist state is no longer seen, in broad terms, as being limited to protecting 

its citizens against brute physical force and intimidation from other only, but is seen as 

extending to the economic and social realm as well.”246 For example, such is the strength 

of constitutionalized labor rights that, with important qualifications, the Constitutional 

Court allowed for labor organization within the armed forces.247 

 

VIII. Other Substantive Elements 
 

 South Africa’s Constitution is expressly teleological and value-laden. The main 

substantive feature is the defense of human dignity as the main guiding value. As a result, 

the concept of dignity has had a central place in South African constitutional 

jurisprudence, 248  alongside equality and freedom. 249  According to the Constitutional 

Court, “[r]espect for the dignity of all human beings is particularly important in South 

Africa.”250 History compels it, as “apartheid was a denial of a common humanity.”251 

 Another important substantive value that was embedded in the constitutional text 

was the concept of ubuntu, which “carries in it the ideas of humaneness, social justice and 

fairness.” 252  Other key constitutional values are “group solidarity, compassion [and] 
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respect.”253 Another important source of substantive content is the Preamble. We should 

not forget that “[t]he preamble in particular should not be dismissed as a mere aspirational 

and throat-clearing exercise of little interpretative value.”254 On the contrary, [i]t connects 

up, reinforces and underlies all of the text that follows.”255 

 

IX. Between Text and Purpose: The Search for Meaning 
 

A. General Issues Regarding Text and Interpretation 
 

 When addressing issues of interpretation, we must take into consideration that the 

South African Constitution is an “extremely detailed document containing a 

comprehensive catalogue of citizen’s rights as well as a clear map of government structures 

and duties.”256 We already saw how the text itself, in many instances, spells out specific 

interpretive tools, including, for example, limitations on rights. Finally, similar to what we 

saw with Puerto Rico in Chapter 6, the South African Constitution includes a combination 

of specific text and broad language.257 This allows for great dynamism in the process of 

interpretation. 

 As we saw in Chapter 3, clear text makes it difficult for interpreters to simply ignore 

language when engaging in constitutional adjudication. Text will almost always have a 

central role to play. In the end, text constrains courts.258 But, many questions are left open, 
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such as the use of plain meaning or adopting a purely textualist approach,259 which seems 

to have been rejected in South Africa.260  

Yet, there also seems to be a tendency to “assert the importance of the ordinary or 

plain meaning of the text as the primary source of constitutional rules.”261 For example, 

plain meaning was central in the death penalty case. 262 And, although purposivism is 

central to interpretation in South Africa, it is nevertheless superseded by text: “While we 

must always be conscious of the values underlying the Constitution, it is nonetheless our 

task to interpret a written document.”263 But, as we are about to see, great effort is made to 

make purpose and text co-exist, particularly with the practice of using purpose in order to 

ascertain meaning. 

B. The Interpretation-Construction Distinction: South African Style 

 Even the extremely detailed South African Constitution has problems of ambiguity, 

vagueness and under-determinacy.264 Sometimes, the Constitution expressly gives courts 

the power to insert meaning to its provisions.265 As a result, the Constitutional Court starts 

its analysis with a search for communicative meaning, which fits into the interpretation-
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construction distinction we saw in Chapter 3.266 And the Court does it this while rejecting 

a literalist approach.267  

This search for meaning can split the Court, as sometimes plain meaning is not so 

plain at all. 268  Dictionary usage in order to find communicative meaning is 

commonplace,269 as well as paying attention to the nuances of translations.270 Also, due 

recognition is given to the fact that some words have acquired particular meaning in the 

South African political and historical context.271 In that sense, context helps give words 

meaning. For example, when addressing constitutional rights, “[i]nterpreting a right in its 

context requires consideration of two types of context.”272 This requires, first, that “rights 

must be understood in their textual setting.” 273  And, second, “rights must also be 

understood in their social and historical context.”274 

 But the interpretation-construction distinction can sometimes be blurred, 

especially when purpose is part of the communicative content of the words: “This Court has 

given its approval to an interpretive approach which, whilst paying due regard to the 

language that has been used, is ‘generous’ and ‘purposive’ and gives expression to the 
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underlying values of the Constitution.”275 When this happens, purpose will be given full 

communicative effect as long as the language bears it. As such, giving purposive meaning 

to the text “is appropriate only where the language of the provision will fairly beat the 

restricted reading. Otherwise, it amounts to naked judicial law-making.”276 But, an effort 

will be made to make text and purpose work together, using purpose to give meaning to the 

text: “In giving meaning to Section 9, we must seek the purpose for which it was included 

in the Constitution.”277 

C. Teleological Interpretation 

We already saw how the Constitutional Court has used intent and history in 

adjudication. Now we turn to the relation between text and purpose. While it would seem 

that the Court’s main interpretive approach is the objective teleological model,278 it is not 

the only one. Yet, there is a strong emphasis as to this model, which is seen as a control on 

courts so that they do not substitute the Constitution’s commands with their own: “This is 

not the case of making the Constitution mean what we like, but of making it mean what the 

framers wanted it to mean; we gather their intention not from our subjective wishes, but 

from looking at the document as a whole.”279 This is one of the strongest statements in favor 
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of the objective teleological model, 280  and it is interesting to see how this model is 

mentioned as a counterweight to judicial creativity, which once again questions the 

mainstream view that purposivism is carte blanche for courts to engage in judicial 

legislation.  

Previously, I mentioned the relationship between a generous and a purposive 

approach to rights. While these two models sometimes overlap, they sometimes contradict 

each other. When this clash is clear, purpose seems to trump generosity.281 As such, the 

Constitution must be interpreted to give clear expression to the values it seeks to nurture 

for the future society.282 But, as a general matter, a teleological approach to interpretation 

will be attempted to yield generous results in terms of constitutional rights. 283  While 

history and intent have made some headway, text is still the main source of purpose. And 

because of the teleological character of the text, even a somewhat textualist approach will 

reveal purpose. This is the crux of the objective teleological model. 

 

X. South Africa’s Separation of Powers: Empowering Courts to Apply 
Constitutional Policy 
 

A. A Different Model of the Separation of Powers 
 

 As we have seen throughout this dissertation, there are hardly categorical answers 

to questions about constitutional design and theory. It all depends. In particular, in 
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Chapters 1, 2 and 4, we saw how teleological constitutions, particularly those that were the 

result of a highly democratic and participatory process of creation, transformed 

mainstream views about constitutionalism and the role of courts. There, I hinted as to how 

teleological systems, which require judicial intervention into policy matters, changed how 

we perceive the notion of the separation of powers.  

The South African constitutional experience is most helpful in giving content to 

those assertions. As the Constitutional Court has observed: “There is, however, no universal 

mode of separation of powers.”284 According to the Court, “[t]he practical application of the 

doctrine of separation of powers is influenced by the history, conventions and 

circumstances of the different countries in which it is applied.”285 

 Many have noted how the inclusion of justiciable positive socio-economic rights has 

affected the traditional model of the separation of powers in South Africa.286 As Linda 

Stewart observes, the interpretation and adjudication of these rights are “[p]ossibly the 

most difficult area, under the Constitution requiring a balance in the separation of 

powers.”287 But that phenomenon is not limited to socio-economic rights; it is a byproduct 

of the teleological constitution itself: “Given the character of the ‘final’ Constitution, and of 

the Bill of Rights in particular, the Constitutional Court could end up with what amounts to 

significant legislative powers.”288 
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 The Constitutional Court has recognized how the Constitution reshaped the 

traditional notion of the separation of powers:  

The Constitution makes provision for a separation of powers between 
the legislature, the executive and the judiciary. This separation ordinarily 
implies that the legislature makes the laws, the executive implements them 
and the judiciary determines whether in the light of the Constitution and the 
law, conduct is lawful or unlawful. Though the separation prescribed by the 
Constitution is not absolute, and on occasion some overlapping of functions 
is permissible, action that is inconsistent with the separation demanded is 
invalid.289 

 In the end, if the Court “should hold in any given case that the State has failed to do 

[its duty], it is obliged by the Constitution to say so. In so far as that constitutes an intrusion 

into the domain of the executive, this is an intrusion mandated by the Constitution itself.”290 

 Some scholars point to the dangers of this re-balancing: “This could erode the 

separation of legislative[,] executive and judicial powers as significant and inherently 

controversial legislation in effect would be ‘delegated’ to judges who are neither elected, 

nor accountable.”291 But, as we saw in Chapter 4, there is a difference between naked 

judicial usurpation of a power that was not delegated or judicial substitution of the policy 

preferences of the framers, and courts enforcing the policy preferences of the constitutional 

legislator over the ordinary legislator or even using power by the constitutional framers to 

legislate. But, in the end, it is the duty of the Constitutional Court to make sure that the 

other branches comply with the policy provisions of the teleological constitution, for when 
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legislatures veer off the constitutionally-prescribed path, it is they who are usurping power 

away from the sovereign people that exercised constitutional politics.292 

 As a result, the South African Constitutional Court has often opted for engagement 

with the other branches, all the while maintaining constitutional supremacy. This is 

reminiscent of the Canadian dialogue model we discussed in Chapter 4. As Morré Olivier 

explains, “[i]n basic terms, constitutional dialogue occurs whenever a decision by the court 

prompts a formal response of some kind from the legislature or executive, such as the 

enactment of legislation or a change of policies.” 293  Dialogue has been favored over 

confrontation. 294  I will return to this issue when discussing the approach of the 

Constitutional Court to the issue of remedies, particularly when there is a nullification of a 

legislative act. 

B. The Role of the Constitutional Court in Enforcing the Teleological Constitution 

According to Morné Olivier, “[i]n democracies around the globe, the role of the 

judiciary is contested and controversial. South Africa is no exception.”295 This is closely 

linked with the issue of the separation of powers we just discussed and requires more 

careful analysis: what is the role of the Constitutional Court of South Africa in the 

enforcement of the teleological constitution. 
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As we saw earlier, the Constitutional Court has been mostly criticized for doing less 

instead of more. Until now, and compared to the potential that the constitutional text holds, 

the Court has played a modest role in governance.296 This, even though South Africa has 

adopted a very far reaching constitutional jurisdiction for the Constitutional Court.297 

The issue of what is the specific role for the Court as to democratic self-government 

in South Africa is still an elusive issue.298 As we’ve seen, “[t]he role of the judiciary in any 

legal system is never neutral.” 299  Nor are teleological constitutions. As a result, “the 

Constitution as a transformative text embodies a political character demanding positive 

actions from all branches of government, including the judiciary, to achieve this 

transformative vision.”300 As such, while the scope of judicial intervention broadens, it is 

still the preferences of the constitutional legislators which are being enforced.301 

In the end, “courts cannot inaugurate a socially just society on their own.”302 But 

they still have a crucial role to play, particularly in teleological systems: “The general 

conclusion, required by the limited role of courts and the uncertain interaction of popular 
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processes and adjudication, is that court enforcement can support social change within 

institutional constraints.”303 

As we saw in Chapter 4, teleological systems transform the role for courts: “[I]t must 

be admitted that the potential impact of courts in the area of social welfare sounds unlike 

the role traditionally ascribed to the judiciary.”304 In these cases, it is the Constitution itself 

which reorients the judicial role. As Christiansen explains, what the Court actually does is 

“judicial enforcement of express constitutional values, enumerated in the official text by 

the constituent authority body with an expectation of realization.”305 As such, “in the ‘final’ 

Constitution the judiciary has the double role of a ‘neutral’ watchdog keeping the majority 

within the bounds of the Constitution, and a ‘progressive’ agent of social change.”306 As 

Heinz Klug explains, this has led to an “increasing turn to the law and courts as a means 

and venue to both resolve political and social conflicts.” 307  But, unlike framework 

constitutional systems, this turn is wholly compatible with the teleological model where 

courts are called upon to enforce the substantive policy preferences of the Constitution. 

The South African Constitutional Court “has always been concerned about its own 

role in the new political order.”308 This has led, in part, to the relatively modest role it has 

carved out for itself. This leads us into an analysis of how the Court has articulated its own 

role, taking into account the teleological nature of the constitutional structure: “Courts do 
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have a role to play in the promotion and development of a new culture ‘founded on the 

recognition of human rights’.”309 

As we saw in Chapter 4, there is a difference between a Court that substitutes the 

legislature’s judgments with its own and a Court that substitutes the legislature’s 

judgments for those of the constitutional legislators. As to the former, the members of the 

Constitutional Court have “always been careful to define their own interventions as merely 

upholding the law and have declined claims that they might be substituting their own 

political decisions for those of elected officials in their roles as interpreters of the 

Constitution.” 310  This dissertation argues that original explication, as will be better 

developed in Chapter 10, can aid the Court in its duty to enforce the will of the 

constitutional legislators and the social forces that legitimized them. 

The difference between these two types of substitutions of legislative judgment has 

not been lost on the Court: “But it cannot be too strongly stressed that the Constitution 

does not mean whatever we might wish it to mean.”311 This includes a rejection of popular 

opinion as a measurement of what the Constitution says: “The question before us, however, 

is not what the majority of South Africans believe a proper sentence for murder should be. 
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It is whether the Constitution allows the sentence;”312 “[b]ut that is beside the point. This 

Court did not draft the Constitution.”313 

As a result, the South African Constitutional Court has been able to avoid the 

pejorative ‘activist’ label, given the clarity of the constitutional text and its evident policy 

orientation. If anything, as we saw, the charges of activism has been made because of its 

passivity and restraint,314 which is reminiscent of the trichotomy created by teleological 

constitutions we saw in Chapter 4. 

All of this requires a balancing act. On the one hand: “We have said previously that 

our role as Justices of this Court is not to ‘second guess’ the executive or legislative branches 

of government or interfere with affairs that are properly their concern.”315 On the other 

hand: “We have also said that we will not look at the Constitution narrowly.”316 As we 

already saw, if the Court “should hold in a given case that the State has failed to do [its 

constitutional duty], it is obliged by the Constitution to say so. In so far that constitutes an 

intrusion into the domain of the executive, that is an intrusion mandated by the 

Constitution itself."317 In the end, it is the Constitution that reigns supreme, not the Court. 

As previewed, the Constitutional Court has threaded carefully:  

We are a new Court, established in a new way, to deal with a new 
Constitution. We should not rush to lay down sweeping and inflexible rules 
governing our mode of analysis. We need to develop an appropriately South 

                                                             
312 S. v. Makwanyane, supra note 15, para. 87. 
313 Du Plessis, supra note 19, para. 123. 
314 Christiansen, supra note 8, at 377. 
315 Executive Council of the Western Cape Legislature v. President of the Republic of South Africa, CCT 27/95, para. 
99. 
316 Id. 
317 (Emphasis added) Treatment Action Campaign, supra 177, para. 99. 
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African way of dealing with our Constitution, one that starts with the 
Constitution itself, acknowledgement of the way it came into being, its 
language, spirit, style and inner logic, the interests it protects and the painful 
experiences it guards against…318 

 The original explication model I will discuss in Chapter 10 may have something to 

offer. 

C. Legitimacy and Institutional Capability 

 As we saw in Chapter 4, one of the main objections against too much judicial 

intervention in policy matters are issues relating to democratic legitimacy and institutional 

capacity. In Chapter 2 and elsewhere we saw how teleological constitutions have addressed 

the democratic issue by using courts as a tool for the enforcement of a constitution that 

was the result of a highly democratic process which, in several respects, is superior to 

ordinary politics. Here, I wish to focus on how the South African Constitutional Court has 

addressed this issue and, more importantly, the institutional capacity problem. 319 This 

includes issues of procedural limitations, fact-finding capabilities and possible remedies.320 

 As Eric Christiansen explains, “[a]t a practical level the courts need the bureaucracy 

of the state to implement any significant change.”321 For example, “[l]itigation is a resource 

–and labor- intensive undertaking and its capacity for social transformation is weakest 

when the court acts at odds with popular opinion.”322  

                                                             
318 (Emphasis added) S. v. Mhlungu, supra note 17, para. 127. 
319 See, for example, Christiansen, supra note 8, at 373. 
320 Id, at 374. 
321 Id, at 390. 
322 Id, at 391. 
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One of the main challenges that teleological courts have is shedding off the 

framework rationale that adopts a more classic view of the judicial role: “Courts are ill 

equipped to [sit in judgment on legislative policies on economic issues] and in a democratic 

society it is not their role to do so.”323 But teleological constitutions have questioned this 

common wisdom, enlisting courts to enforce the constitutional legislator’s policy 

preferences, including as to economic matters, over those of the legislature. Teleological 

constitutions settle the conceptual objection. We still have the practical ones. 

As the Constitutional Court has recognized: “This Court does not have the 

information of expertise to enable it to decide what those arrangements should be or how 

they should be effected.”324 But this could refer more to details and specific measures, as 

opposed to ensuring that these actions are compatible with the constitutionally-

entrenched policy preferences, as part of the negative legislator role of courts. Courts don’t 

choose which measures are adopted; they merely analyze if these are constitutionally 

compatible.325 In teleological systems, the options available to legislatures are reduced, but 

they are not obliterated. 

D. Constitutional Supremacy and the Effects of Entrenchment 

 The South African Constitutional Court is able to wield enormous power because 

the Constitution adopts many policy preferences and is universally acknowledged to reign 

                                                             
323 S. v. Lawrence, supra note 125, para. 42. 
324 August, supra note 47, para. 39. 
325 See Treatment Action Campaign, supra note 177, para. 37 (“It should be borne in mind that in dealing with such 
matters the courts are not institutionally equipped to make the wide-ranging factual and political inquires necessary 
for determining what the minimum-core standards…should be, nor for deciding how public revenues should be most 
effectively spent”). 
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supreme.326 The constitutionalization of policy preferences has a great impact on how the 

Court goes about its judicial undertakings. 

 Constitutional Supremacy is universally accepted in South Africa.327 In particular, 

the teleological constitution results in a “voluntary foreclosure of issues,” 328  including 

individual right, but also important substantive policy matters. As a result, the South 

African structure can be described as a “system of democratic constitutionalism in which 

the democratic will is enveloped within and construed by the national pre-commitments 

outlined in the Constitution.”329 This is characterized as the new constitutional order.330 As 

a result, constitutional politics are given clear supremacy over ordinary political acts, in 

accordance with the teleological model. According to the Constitutional Court, this 

supremacy preempts the “political agendas of ordinary majorities in the National 

Parliament.”331 

 Finally, it should be noted that the decisions of the Constitutional Court are binding 

on lower courts and “[i]t is a fundamental principle that a Court adheres to its previous 

decisions,”332 including the Constitutional Court. 

 

XI. Procedure and Remedies: How the Constitutional Court Enforces the 
Constitution 
 

                                                             
326 See Parbhoo and Others v. Getz No and Another, 1997 (10) BCLR 1337 (CC), para. 2. 
327 Olivier 77, Op. Cit. note 9. 
328 Gloppen 47, Op. Cit. note 8; Pharmaceutical Manufacturers Association of SA; in re: ex parte Application of 
President of the RSA, 2000 (3) BCLR 24 (CC), paras. 19-20. 
329 Klug THE CONSTITUTION OF SOUTH AFRICA: A CONTEXTUAL ANALYSIS 5, Op. Cit. note 7. 
330 Executive Council, supra note 315, para. 61. 
331 Certification, supra note 74, para. 149. 
332 In re: Constitutionality of the Mpumalanga Petitions Bill, 200, 2001 (11) BCLR 1126 (CC), para. 7. 
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A. Process 
 

 Cases can only be referred to the Constitutional Court by lower ones when there is 

a pending case that includes a decisive constitutional issue that falls within the exclusive 

jurisdiction of the Court.333 Also, the lower court must consider it to be in the interests of 

justice.334 Only a small number of cases have direct to the Constitutional Court.335 Direct 

access occurs “in exceptional circumstances only, which will ordinarily exist only where the 

matter is of such energy, or otherwise of such public importance, that the delay 

necessitated by the use of the ordinary procedures would prejudice the public interest or 

prejudice the ends of justice and good government.”336 The Constitutional Court has not 

allowed for free-for-all access.337 Finally, the Constitution “confers on the Constitutional 

Court the inherent power to protect and regulate its own process.”338 

 Aside from individual or rights-based litigation, the Constitutional Court can also 

receive cases referred by other branches, such as 1/3 of the National Assembly or by the 

President. In Ex Parte the President of the Republic of South Africa; In re: Constitutionality 

of the Liquour Bill,339 the Parliament passed a Bill and sent it to the President. Before signing 

it, the President referred the Bill to the Constitutional Court. The procedural question 

before the Court was if it could only review the matters that were raised in the referral, 

                                                             
333 Ferreira, supra note 102, para. 6. 
334 State v. Bequinot, CCT 24/95, para. 7. 
335 Executive Council, supra note 315, para. 15. 
336 Transvaal Agricultural Union v. Minister of Land Affairs, 1996 (12) BCLR 1573 (CC), para. 2. 
337 See Christian Education SA v. Minister of Education, 1998 (12) BCLR 1449 (CC); Fraser v. Naude, 1998 (11) BCLR 
1357 (CC). 
338 Parbhoo, supra note 326, para. 4. 
339 Supra note 111. 
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could it review the entire Act under consideration or reserve some matters for future 

adjudication. The Court held, first, that it could hear later challenges to the statute, but not 

as to the specific matter before it. Second, it held that it would only review what the 

President raised in his referral.340 

 As to matters of justiciability, the Constitutional Court avoids categorical rules. For 

example, moot cases do not “necessarily constitute an absolute ban to its justiciability.”341 

In those circumstances, the Court “has a discretion to decide issues on appeal even if they 

are no longer present existing or live circumstances. That discretion must be exercised 

according to what the interests of justice require.”342 

B. Standards and Remedies 

 The issue of remedy is crucial for courts charged with enforcing teleological 

constitutions. The experience of the South African Constitutional Court has a lot to teach 

us. The devil is in the details. Here, I analyze this issue jointly with the matter of standards 

of review. 

 As we saw, the reasonableness test links the negative legislator role to the 

enforcement of positive rights. It also allows for temporary measures in situations of 

legislative inaction. 343  This allows for the limited exercise of some sort of legislative 

                                                             
340 See also In re: Constitutionality of the Mpumalanga Petitions Bill, 2000, supra note 332, para. 9. 
341 Independent Electoral Commission v. Langeberg Municipality, 2001 (9) BCLR 883 (CC), para. 9. 
342 Id, para. 11. This, in turn hinges on (1) the need for some practical effect either on the parties or on others; (2) 
the nature and extent of the practical effect that any possible order might have; and (3) the importance of the issue, 
its complexity, and the fullness or otherwise of the argument advanced.” Id. 
343 Grootboom, supra note 22, para. 96. 
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power,344 and the exercise of judicial discretion.345 Yet, it should be stressed that these 

powers are given, not usurped. Also, “[t]he power to grant mandatory relief includes the 

power where it is appropriate to exercise some form of supervisory jurisdiction to ensure 

that the order is implemented.”346 

We also saw how the Court applies the general limitation clause in cases dealing 

with constitutional rights. That is, how limitations of rights must be justifiable in an open 

and democratic society based on dignity, equality and freedom. The burden of proof as to 

the issue of the infringement of a right rests with the plaintiff.347 Once that is established, 

the burden of proof as to the general limitation clause shifts the defendant.348 We must not 

forget that the content of the limitation clause “is not merely aspirational or decorative, it 

is normative, furnishing the matrix of ideas within which we work, the source from which 

we derive the principles and rules we apply, and the final measure we use for testing the 

legitimacy of impugned norms and conducts.”349 This approach to enforcement is linked to 

the proportionality test that is generally applied by the Constitutional Court.350  

As a negative legislator, the Constitutional Court will normally strike down 

unconstitutional legislation, avoiding corrective surgery: “For this Court to attempt that 

                                                             
344 Gloppen 227, Op. Cit. note 8. 
345 Dawood, supra note 12, para. 53. 
346 Treatment Action Campaign, supra note 177, para. 104. 
347 Ferreira, supra note 102, para. 44. 
348 Id; Moise v. Transitional Local Council of Greater Germiston, 2001 (8) BCLR 765 (CC), para. 19 (“Once a limitation 
has been found to exist, the burden of justification under section 36(1) rests on the party asserting that the limitation 
is saved by the application of the provisions of this section”). 
349 Coetzee, supra note 131, para. 46 (Sachs, J., concurring). 
350 S. v. Makwanyane, supra note 15, para. 94. This is related to a balancing analysis, where the Court will take into 
account the need to address the wrong, deter future violations, issue an order that can be complied with and ensure 
fairness to all who might be affected by the relief. Hoffman v. South African Airways, 2000 (11) BCLR 1211 (CC), para. 
45. 
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textual surgery would entail it departing fundamentally from its assigned role under our 

Constitution. It is trite but true that our role is to review, rather than re-edit, legislation.”351 

But, in limited circumstances, “it is permissible and appropriate” to read-in provisions into 

a particular statute to preserve its constitutionality.352 This is accompanied by the power to 

declare a statute unconstitutional, but suspend that declaration and give the legislature 

sufficient time to correct the defect.353 In particular words, the Constitution states that: 

When deciding a constitutional matter within its power, the 
Constitutional Court must decide that any law or conduct that is inconsistent 
with the Constitution is invalid to the extent of its inconsistency, and (a) may 
make an order that is just and equitable, including (i) limiting the 
retrospective effect of the declaration of invalidity; and (ii) an order 
suspending the declaration of invalidity for any period and on any conditions, 
to allow the competent authority to correct the deficit.354 

This is reminiscent of the dialogue approach, in which the Constitutional Court 

announces standards which aid the legislature in its attempt to fix the constitutional 

defect.355 

 In the end, it is up to the Constitutional Court to give the Constitution full effect: 

Given the historical context in which the interim Constitution was 
adopted and the extensive  violation of fundamental rights which had 
preceded it, I have no doubt that this Court has a particular duty to ensure 
that, within the bounds of the Constitution, effective relief be granted for the 
infringement of any of the rights entrenched in it.356 

                                                             
351 Case and Another, supra note 102, para. 73. 
352 S. v. Niemad, 2001 (11) BCLR 1181 (CC), para. 32. See also Du Toit v. Minister for Welfare, CCt 40/01, para. 39 
(“This Court has recognized the remedy f reading into legislation wording that cures the constitutional defect as an 
appropriate form of relief”). This remedy is temporary while the legislature adopts a more permanent fix. Id, para. 
41. 
353 Case and Another, supra note 102, paras. 82-83; Executive Council, supra note 315, para. 103; Minister of Justice 
v. Ntuli, 1997 (6) BCLR 677 (CC), para. 2. 
354 Minister of Justice v. Ntuli, supra note 353, para. 24. 
355 Treatment Action Campaign, supra note 177, para. 125. 
356 (Emphasis added) Ntandazeli Fose v. Minister of Safety and Security, 1997 (7) BCLR 851 (CC), para. 69. 
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 Under-enforcement is contrary to the teleological constitution and it undermines 

the legitimacy of the constitution itself.357 

 

XII. Constitutional Fidelity: Entrenching the Constitution in Society 
 

 The teleological constitution entrenches substantive policy preferences. But as we 

will see in Chapter 9, this entrenchment is meaningless if the Constitution itself does not 

entrench itself into society. As we saw in Chapter 2, judicial enforcement of the teleological 

constitution in opposition to the preferences of the current legislature is only sustainable 

if the original constitutional project still commands popular support. The South African 

Constitutional Court is aware of this reality, and it seems that, in fact, the post-liberal 

teleological Constitution of South Africa has been wholly adopted by the social majority. 

Its judicial enforcement can still be characterized as a majoritarian action. 

 This state of affairs is reflected in the decisions of the Constitutional Court: “In order 

to have a factual legitimacy, and permanence, the Constitution must be perceived as a 

permanent element of social life.” 358  According to Heinz Klug, the Constitution has 

succeeded in that regard and “has become a central pillar of South Africa.”359 In fact, “[e]ven 

the opposition parties…claim the Constitution.”360 

                                                             
357 Klug, South Africa’s Constitutional Court: Enabling Democracy and Promoting Law in the Transition from Apartheid 
266, Op. Cit. note 29. 
358 (Emphasis added) Gloppen 38-39, Op. Cit. note 8. 
359 Klug THE CONSTITUTION OF SOUTH AFRICA: A CONTEXTUAL ANALYSIS 6, Op. Cit. note 7. 
360 (Emphasis added) Id 7. 
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Adequate enforcement of the Constitution allows for the achievement of this social 

acceptance which, in turn, strengthens the Constitution and actually facilitates further 

enforcement of its provisions. This constitutes a virtuous cycle. The Constitution first 

garners legitimacy “by the character of the process that brought it into being.”361 It sustains 

that legitimacy by way of “normative acceptability.”362 

 This issue goes to the heart to the distinction between ordinary and constitutional 

politics we saw in Chapter 2 and the need for some sort of continued acceptance of the 

original constitutional project, which need not extend to each constitutional provision: 

“The validity of the normative principles underlying the Constitution is not important for 

day to day politics. But a general belief that the Constitution has a legitimacy beyond the fact 

that historically it was enacted, is an important element of the authority of the Constitution, 

which is[,] in turn, crucial for constitutional stability.” 363  Once this is achieved, the 

teleological constitution endures and adequate judicial enforcement becomes imperative. 

  

                                                             
361 Gloppen 247, Op. Cit. note 8. 
362 Id. 
363 (Emphasis added) Id 39. 



PART III 

WHAT WE SAID THEN, WHAT WE WANT NOW 

 

Part I of this dissertation emphasized, as both a descriptive and normative matter, 
the inner pluralistic nature of constitutional theory. This had two objectives. First, to 
illustrate the shortcomings of the mainstream scholarship on the matter, which seemed to 
be mostly, if not wholly, premised on a very particular constitutional system; namely, liberal 
democratic framework constitutions. As we saw, many universal claims were made from 
individual, contingent situations that excluded other constitutional types and experiences. 
It turns out that the conclusions that can be derived from this very particular constitutional 
system hardly constitute universal truths. 

This dissertation has attempted not to replicate that mistake. As such, it has 
emphasized pluralism and multiplicity. In that sense, the focus on one of the other, less-
commented, constitutional models –namely, the model implicit in post-liberal teleological 
constitutions- is intentional: to fill the descriptive and normative gap in the mainstream 
literature. By focusing on this constitutional type, a more complete picture of the current 
state of constitutional theory starts to emerge.  

By doing so, two goals were achieved. First, to transcend the almost exclusive focus 
on liberal democratic framework constitutions as the only or optimal constitutional type, 
with the resulting conclusions drawn from that narrow scope. Second, by focusing on the 
teleological models, we were able to better understand them and recognize their 
contributions to modern constitutionalism and constitutional theory. 

This leads to the second objective of Part I’s discussion about pluralism; that, in 
order to focus our attention on the interpretive challenges associated with post-liberal 
teleological constitutions, it was necessary to offer a critical view on the previously 
mentioned narrow focus and conclusions. By doing so, we start to actually appreciate the 
real scope of the challenge, which has several constitutive parts. This explains, in part, the 
scholarship’s lack of attention as to these constitutional experiences. There is a perfect 
storm that hides important and recent developments in constitutional theory that, in turn, 
generates a vicious cycle in which the courts in those systems actually replicate the same 
mistakes made in the mainstream literature. In other words, courts in teleological systems 
are drawing from normative approaches premised on framework systems, thus under-
developing their own constitutional regimes. Part I addressed that mismatch. 

Part II completed the story. From those chapters we can conclude that courts in 
teleological systems have done more than they think they have, but less than they should. 
This goes to the crux of this dissertation’s normative claims. Because of the mainstream 
views about what constitutionalism, constitutional types, interpretive methodologies and 



the judicial role are, teleological constitutions have not been able to live up to their full 
potential. Courts have routinely under-enforced them. When we add to that the historical, 
but not inherent, fact that many of these constitutions were the result of highly democratic 
processes, the under-enforcement due to conceptual shortcomings and resistance, creates 
a problematic tension that scholars should address. I hope to contribute to that now. 

This Part deals with the challenge of constitutional change and presents the model 
of original explication as a method of interpretation for teleological constitutions. 
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CHAPTER 9 

THE CHALLENGES OF CHANGE 

 

This chapter deals with the all-important challenge of change, which is particularly 

daunting in the teleological context. For illustration purposes, a comparative case-study 

will be offered in order to see this issue in practice outside the context of the United States. 

I. Introduction  

All constitutional systems deal with the dead-hand problem:1 “No interpretive 

method avoids the dead hand issue because no reputable method disregards constitutional 

text.”2   This is inherently linked to the issue of what Professor Lee Strang calls “challenge 

of change.”3 This was partially addressed in Chapters 2 and 3. I now return to it in the 

context of interpretive methodology and the original explication model.4 

From what we have seen in the previous chapters, the issue of change can be 

particularly problematic in teleological systems. Why? Because teleological constitutions 

entrench policy preferences, as opposed to their framework counterparts. This is especially 

                                                             
1 “[F]ollowing an ancient constitution amounts to dead generations governing the living.” Adam M. Samaha, Dead 
Hand Arguments and Constitutional Interpretation, 108 COLUM. L. REV. 606 609 (2008). 
2 Id, at 615-616. 
3 Lee J. Strang, Originalism and the “Challenge of Change”: Abduced-Based Originalism and Other Mechanisms by 
Which Originalism Sufficiently Accommodates Changed Social Conditions, 60 HASTINGS L. J. 927, 928 (2009).  
4 For an ‘originalist’ approach to legal change, see Stephen E. Sachs, Originalism as a Theory of Legal Change, 38 
HARV. J. OF L. & PUB. POL’Y 817 (2015). Professor Sachs recognizes that “[i]n any real-world legal system, the law is a 
product of both authorized and unauthorized changes.” Id, at 843. He tends to identify formal amendment and other 
legally sanctioned procedures as modes of authorized change.  

In this chapter, I argue that constitutional change through a change in interpretive methodology is a 
legitimate alternative in many post-liberal, teleological constitutional systems. This is due to the fact that the 
legitimacy of these systems is predicated on continued social support for the original constitutional project and the 
absence of a subsequent constitutional moment that trumps it. 
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true when, as we saw in Chapter 2, many of these constitutions employ clear and precise 

policy rules.5 The problem of change is inevitable and central in the teleological context. 

As such, when the constitution reflects the current views of society –meaning that 

the original constitutional project is still valid and adhered to for the most part-6 

teleological constitutions are majoritarian instruments that allow the people to defend 

themselves against the malfunctions of ordinary politics.7 As such, “the dead cannot 

literally govern our choices […] the living bear responsibility for continuing or discarding 

old arrangements.”8 In the end, it is still up to us. As Adam Samaha explains, “a law may 

properly extend across generations if the current generation retains the power to repeal 

[it].”9 The question we will address shortly is how that repeal power can be exercised within 

a teleological constitutional system. 

Alternatively, when the social consensus breaks and majoritarian policy preferences 

shift decisively, the teleological constitution can become an obstacle to democratic self-

rule, since it entrenches policy preferences that are no longer held by the social majority.10 

Because of this, some believe that adopting teleological constitutions is ill-advised. 

Certainly, that is a valid argument against adopting a teleological constitution in the first 

place. But since that is more a design question and an issue of enforcement, it falls 

somewhat outside the scope of this project. At the same time, there are alternative 

                                                             
5 Strang, supra note 3, at 939, 943. 
6 See Steven G. Calibresi, Textualism and the Countermajoritarian Difficulty, 66 GEO. WASH. L. REV. 1373, 1374 (1998); 
Strang, supra note 3, at 932. 
7 Bruce A. Ackerman, The Storrs Lectures: Discovering the Constitution, 93 YALE L.J. 1013 (1984). 
8 Samaha, supra note 1, at 622; Ackerman, supra note 7, at 1051. 
9 Samaha, supra note 1, at 620. 
10 Ackerman, supra note 7, at 1015, 1047. 
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measures that can be adopted that would allow a political community to adopt a policy-

heavy teleological constitution and also allow for democratic constitutional change. 

Change comes in many shapes and sizes. Not every update constitutes change in the 

constitutional system.11 An obvious method of change is amendment or replacement. 

Depending on the procedural and structural aspects of a particular constitutional system, 

this can be a difficult or relatively easy process. It would seem that the stronger the social 

movement to replace the constitution is, the easier it will be. As such, constitutional change 

is possible only when there is a significant shift in constitutional politics. This serves as a 

middle-point between an unmovable dead-hand and the instability of ordinary politics 

which is premised upon temporary majorities. Constitutional change requires more than 

just a temporary majority; change should be available but should not be so easy. Shifts in 

constitutional policy preferences must be decisive in order to replace the prior consensus. 

Except for important issues of stability and institutional maturity, constitutional 

change is not inherently bad or something that should be avoided as a general rule. Social 

majorities evolve and policy preferences change. Once an issue, set of issues or an over-

arching political goal transcends ordinary politics and becomes the focus of constitutional 

politics, constitutional replacement or amendment is appropriate. 

But straight-out constitutional replacement is the weapon of last resort in the arena 

of constitutional change. There are other, less formal, avenues for change. And here it’s 

where it gets tricky. After all, the point of clearly written and carefully drafted constitutions 

                                                             
11 Id, at 1015; Calibresi, supra note 6, at 1385. 
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that serve as higher law is to provide certainty and allow a people to self-govern without 

powerful minority forces sabotaging those efforts by way of informal devices, such as 

under-enforcement. It is also meant to constrain courts in terms of substituting democratic 

preferences with their own. Yet, any model of constitutional adjudication must address the 

issue of change outside formal amendment. Constitutional politics force that approach. It 

can’t be an all-or-nothing scenario. Decontextualized rigidity should be avoided; there is 

still a central role for politics to play, but, it should be constitutional instead of ordinary. 

In Chapter 3, we saw how another avenue of bringing about constitutional change 

is through the adoption of a new method of interpretation. In other words, it is not that the 

constitution changed (as in formally amended or replaced) nor that the communicative or 

meaning of the word (thus keeping the Fixation Theory), but that the interpretive approach 

changed, thus producing different legal results. In terms of the interpretation-construction 

distinction, it means changing the way in which communicative content is given legal effect 

and also the level of contribution said communicative content has on the process of 

constitutional construction. In other words, there is a change in the nature and role of the 

Contribution Thesis. 

Also in Chapter 3 we saw how the decision to adopt a particular methodological 

model of interpretation is directly related to the issue of fidelity and connection to the 

original constitutional project. The stronger the link, the stronger the case in favor of some 

sort of originalist approach. The weaker the link, the weaker the authoritative force of the 

framers’ intent and the public meaning of the words, particularly in relation to its role in 

the process of constitutional construction. 
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The same logic applies to the decision to abandon a particular method of 

interpretation and to adopt a new one. As Adam Samaha explains, “the best interpretive 

method might well vary over time.”12 This happens when there is a significant shift in 

constitutional politics short of formal amendment or replacement. Thus, when the original 

social consensus that gave legitimacy and authority to the constitutional project, including 

its text, structure, process of creation and the explications of its framers, erodes or breaks 

partially, there are grounds for switching interpretive methodologies. 

In summary, there are two important avenues for change that account for the 

Fixation Thesis: (1) change in interpretive methodology, and (2) formal amendment or 

replacement. The former should precede the latter, unless a momentous shift has occurred. 

A combination of both can also take occur. A change in interpretive methodology seems 

less egregious than simply concluding that the semantic content of the constitutional text 

has mutated. But, change in interpretive methodology should only occur when there has 

been a shift in policy preferences through the exercise of constitutional politics. 

In that sense, the Fixation Thesis is maintained, but the Contribution Thesis is 

weakened. And there are reasons for that. First, the Fixation Thesis seems more an 

empirical issue: words mean what they mean at the time they are uttered. But the 

Contribution Thesis is a political or normative choice: the decision to give more or less 

weight to the text in relation to the final development of constitutional doctrine depends 

on the fidelity and acceptance of the original adopted words themselves.  

                                                             
12 Samaha, supra note 1, at 612. 
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A change in interpretive methodology represents a shift in constitutional allegiance. 

When that happens, the link between text (and its accompanying history and explication) 

and legal effect and doctrine is weakened, precisely because the constitutional project has 

weakened. If the constitutional project is finally broken or abandoned, then formal 

amendment or replacement ensues. As such, the level of continued allegiance and fidelity 

to the original constitutional project, or lack thereof, will determine the type of method of 

interpretation used by courts and, in particular, the authoritativeness of the framers.  

II. Constitutional Moments 

This brings us to the proposals put forward by Professor Bruce Ackerman in relation 

to the so-called constitutional moments that generate norms that “are the product of 

higher lawmaking.”13 These are inherently linked to the issue of change as it pertains to 

interpretive methodology and the process of constitutional creation that gives legal 

meaning to the text. They are also closely associated with the constitutional politics versus 

ordinary politics distinction we saw in Chapters 2 and 4. Let’s take a closer look. 

As we saw in those previous chapters, there is a difference between the exercise of 

ordinary politics and constitutional politics. This is crucial to teleological constitutional 

systems, which privilege the exercise of the latter to the former, because constitutional 

politics tend to be more participatory, popular and democratic, and actually reflect 

majoritarian policy preferences that are sometimes lost or frustrated in dysfunctional 

legislative processes.  

                                                             
13 Ackerman, supra note 7, at 940-941. 
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Ackerman explains that “[a]lthough constitutional politics is the highest kind of 

politics it should be permitted to dominate the nation’s life only during rare periods of 

heightened political consciousness.”14 In other words, there is a trade-off: constitutional 

politics are rare, but, because of their democratic power,15 when exercised they tower over 

ordinary politics. In that sense, teleological constitutional systems attempt to give long-

lasting legal effect to this form of higher lawmaking through popular action, initially in the 

formal constitution-making process.16 But change can also be made through the exercise of 

other forms of constitutional politics. As we are about to see in the Portuguese example, 

constitutional politics are not limited to formal constitution-making processes, as they can 

also occur through a “series of decisive victories at the polls.”17 In other words, 

constitutional politics can be exercised in a wide array of ways. 

Of course, Ackerman’s proposals have been subject to criticism.18 While some of the 

criticism is wholly valid,19 I believe Ackerman’s main point survives: constitutional politics 

can be exercised outside formal processes and have an effect in the way constitutions are 

applied, particularly as it relates to interpretive method and constitutional construction. In 

the end, whether through formal amendment or through the exercise of other forms of 

constitutional politics, the new social majority will inevitable succeed in changing 

constitutional norms.20 As David Strauss explains, “[t]his explains why, when society as 

                                                             
14 Id, at 1022. 
15 Id, at 1049. 
16 “Its legal achievements will remain” after the high-politics moments fades. Id, at 1050. 
17 Id, at 1056. See also Samaha, supra note 1, at 614. 
18 Randy E. Barnett, We The People” Each and Every One, 123 YALE L. J. 2576 (2014). 
19 Id, at 2581-82. 
20 See David A. Strauss, The Irrelevance of Constitutional Amendments, 114 HARV. L. REV. 1457, 1463 (2001). 
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changed enough to produce a supermajority in favor of a formal amendment, that 

amendment is probably unnecessary.”21  

In the teleological context, Ackerman’s model actually fits quite nicely: it allows the 

social majority to constitutionalize, in varying forms, its deeply held policy preferences. The 

tricky part is that courts will not always know if a particular political act is “ordinary” or 

“constitutional” in nature.22 For that, a case study may help. I now turn to the issue of 

change through the exercise of constitutional politics, which can include the 

transformation of normally ordinary political events into constitutional moments. For this 

task I will use a comparative example: Portugal. 

 

III. Portugal’s Experience: Revolutionary Constitution, Conservative Politics 
and a Court Caught in Between 
 

 The notion of constitutional moments that impact and change how constitutions 

are applied is not a unique U.S. experience. In fact, the notion of constitutional moments 

that have a direct effect on how courts interpret and implement constitutional commands 

is particularly true in the context of teleological systems. In other words, it seems that the 

concept of constitutional moments as a model of constitutional change through 

interpretive accommodation is particularly well suited for teleological systems. 

Here I offer as an example the Portuguese constitutional experience. As we are about 

to see, Portugal adopted a markedly post-liberal teleological constitution as a result of a 

                                                             
21 (Emphasis added) Id, at 1492-63. 
22 Ackerman, supra note 7, at 1046. 
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transcendental popular process. Yet, the social consensus behind the original 

constitutional policy eroded considerably quickly. As a result, the Constitutional Court 

found itself locking constantly locking horns with the political branches as to economic 

policy. Eventually, the Court backed off and adopted a flexible interpretive approach that 

allowed the ordinary-political-majority-turned-constititional-political-majority to have its 

way. This shift in interpretive methodology was accompanied by a series of partial 

overhauls that included formal amendments. I believe that the Portuguese case has 

normative appeal in terms of how to deal with change in teleological constitutional 

systems. In particular, this model requires (1) strong judicial enforcement of the adopted 

constitutional policy preferences in the face of contrary ordinary political action, (2) 

recognition of the existence of ‘constitutional moments’ where apparently ordinary 

political acts become, in fact, an exercise in constitutional politics, (3) a mixture of change 

in method of interpretation with formal amendment. 

   I will analyze how this model of change was experienced in Portugal –a Western, 

liberal dem0cracy that, because of the 1974 Revolution, adopted a decisively socialist 

Constitution of a mixed social-democratic and Marxist tone-.  

Before 1974, Portugal was one of the last surviving remnants of twentieth century 

corporativist fascism.23 The so-called New State was in place in Portugal from 1926 to 1974, 

based on social order, supposed harmony between labor and capital, a command but 

                                                             
23 The other country was Spain, whose fascist system was, by the middle 1970’s, hinging on Franco’s last breath. As 
Nataf explains, “Spain’s slower, more controlled transition contrasted sharply with Portugal’s apparently radical and 
anarchic process.” Daniel Nataf, DEMOCRATIZATION AND SOCIAL SETTLEMENTS: THE POLITICS OF CHANGE IN CONTEMPORARY 
PORTUGAL 1-2, SUNY (1995). 
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private economy, and Empire.24 Still, Portugal was already part of the “open-economy”, that 

is, participant, dependant and susceptible to the international economy.25 This would, in 

time, limit the real democratic choices available to the Portuguese people as they debated 

the economic model they were to adopt.26 

A stagnant economy, a costly war to maintain Portugal’s imperial possessions, and 

the people’s democratic thirst created a perfect storm for revolutionary change. In 

opposition to a fascist regime, the revolutionary fervor in 1974 Portugal tilted to the left. As 

Morrison suggests, “in an economy marked by great income and wealth disparities, with a 

standard of living far below that in the rest of Europe, it was not unusual that the 

Portuguese demanded a redistribution of the country’s income and social and economic 

improvement.”27 In that sense, the original social consensus was built around the idea of a 

socialist approach to economic policy. This consensus was reflected in cross-party 

alignments, where even the conservative forces made public their adherence to, at least, a 

generic vision of socialism.28 

                                                             
24 See Rodney J. Morrison, PORTUGAL: REVOLUTIONARY CHANGE IN AN OPEN ECONOMY 2-3, Auburn House, Boston (1981). 
25 Id viii. 
26 “[T]he international sector was the most serious limitation facing them as they tried to restructure their society, 
reorganize their economy, and raise their standard of living.” Id. 
27 Id vii. 
28 At the outset, not only did the powerful Communist and Socialist parties adhered to a socialist solution to the 
crisis, but also the conservative parties. Even the PPD (later PSD) and the more to the right CDS stated that some 
sort of socialism should be adopted. These parties “differed with the PS, however, on the extent to which Portugal 
should be turned into a socialist state, preferring to have much more influence accorded the private sector.” 
(Emphasis added) Id 21. In that sense, at least the beginning, the debate was on how much, not on whether. For his 
part, Manuel states that after the “leftist shift of the political equation in Portugal after 25 April 1974 coup, no 
political party dared to state explicitly that it had a conservative, right-wing agenda.” Paul Christopher Manuel, THE 
CHALLENGES OF DEMOCRATIC CONSOLIDATION IN PORTUGAL 5, Praeger (1996). 
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In 1974, a group of middle-level officers in the Armed Forces, many of them veterans 

of the wars in Africa, staged an insurrection that quickly garnered popular support.29 The 

Armed Forces Movement (MFA) was led by those who “sought [a] revolution that would 

change the very structure and character of Portuguese society.”30 The Carnation Revolution 

was born.31 The disrepute of the former regime and the nearly untouchable status of the 

MFA resulted in a revolutionary situation with far-reaching consequences: “The process of 

political democratization was simultaneously a crisis of participation, economic 

distribution, and property relations. It involved the extensive nationalization of industrial 

and bank holdings, the expropriation of land, the blossoming of trade union organizations, 

worker occupation of factories, and the emergence of more than a dozen political parties.”32 

In that sense, the new revolutionary government set about on two simultaneous but related 

projects: political democratization and economic reorganization on a socialist model. The 

1974 Revolution “had brought a prolonged national debate regarding the new form of 

government and [the] social organization that the country would adopt.”33 

Eventually, this democratization process and socialist re-organization of the 

economy would come together at the Constituent Assembly elected to adopt a new 

Constitution for Portugal. While some of the issues where truly tabula rasa, one cannot 

forget that, since the Revolution in 1974, the road of economic re-organization was well 

                                                             
29 Morrison writes about how the process transformed from coup into a revolutionary transition. Op. Cit. note 24. 
30 Id 19. 
31 Also known as the Captain’s Revolution, the reference to Carnations was based on the fact that, since they were 
in season during the revolution, many Portuguese citizens gave them as presents to the soldiers. 
32 Nataf 2, Op. Cit. note 23. 
33 Manuel 1, Op. Cit. note 28. 
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underway. In that, sense, the Constitution would, in part, be the culmination of a process 

while, at the same time, would create the conditions for future development. Curiously 

enough, and most relevant here, the Constituent Assembly would be the last time where all 

the social forces would agree on a socialist approach to the economy, including large-scale 

nationalization.34 When this consensus broke down shortly after, the Constitutional Court 

would face an impossible dilemma: a socialist Constitution and a constant string of neo-

liberal governments validated by voters. What to do? 

The election to the Constituent Assembly produced a strong pro-Revolution 

majority.35 The economic policy foundations for the new Republic were front and center 

during the campaign for the Assembly and during its deliberations.36 Given the combined 

strength of the pro-socialist parties, “in April 2, 1976, the Assembly approved the 

constitution and Portugal began a new era, pledged to create a society without classes.”37 

Reputed to be “the most progressive democratic constitution in the world at that time,” 

committed to the creation of a “classless society” and the “eventual construction of 

socialism”, the Constitution was approved by the Assembly by an “overwhelming 250 to 15 

majority.”38 

                                                             
34 Id. 
35 “The contending parties represented a mix of socialist tendencies. The only non-socialist, ‘center-right’ party was 
the Social Democratic Center (CDS).” Paul Christopher Manuel, UNCERTAIN OUTCOME: THE POLITICS OF THE PORTUGUESE 
TRANSITION TO DEMOCRACY 97, University Press of America (1995). For Morrison, the election “clarified what the people 
wanted: democratic socialism.” Morrison 26, Op. Cit. note 24. 
36 “The point at issue [at the Constituent Assembly] was the leftist call for the constitution to contain as its central 
feature the commitment to create a socialist republic.” Morrison 35, Op. Cit. note 24. 
37 Id. 
38 (Emphasis added) Manuel UNCERTAIN OUTCOMES 128, Op. Cit., note 35. Only the CDS opposed the new document. 
Nataf 59, Op. Cit. note 23. Nataf proposes that the constitution “was a compromise among the various parties.” Id. 
This would account for the flexible tone of the Constitution, while stating its preferred system. This created a tension 
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What did the 1976 Constitution establish? Right from the Preamble, in addition to 

its tribute to the MFA’s April 25, 1974 uprising, the Constitution expressed that it “ensures 

the primacy of a democratic state based on the rule of law and [to] open up a path towards 

a socialist society, with respect for the will of the Portuguese people and with a view to the 

construction of a country that is freer, more just and more fraternal.”39 Yet, note how 

political democracy is favored over any particular economic model.40 In other words, the 

entrenchment of substantive policy preferences, particularly as to economic issues, was, in 

the end, secondary to democratic aims. This is vital to understanding the way in which the 

Portuguese constitutional system changed as to its policy preferences. 

The socialist nature of the Constitution could be appreciated both in general terms,41 

as well as in specific provisions.42 In this combined sense, the Portuguese Constitution of 

                                                             
between those who emphasized socialism and those who thought that the democratic element would be decisive. 
Id. 
39 Constitution of Portugal (1976), Preamble. Its original commitment to a classless society would eventually be 
replaced with a commitment of a society based on solidarity. See Article 1, Constitution of Portugal. 
40 The Constitution’s “socialist pluralism comprehends the coexistence in theory and practice of various forms and 
conceptions of the construction of [a] socialist society [and] rejects the implantation of socialism by violent and 
dictatorial means.” Nataf 52, Op. Cit. note 23. Portuguese socialism was to be democratic, or not at all. 
41 See Article 2’s expression of the Constitution’s “view to achieving economic, social and cultural democracy”; Article 
81’s expression as to the duty of the state to “promote social justice, ensure equal opportunities and carry out the 
necessary corrections to inequalities in the distribution of wealth and income, particularly by means of the fiscal 
policy.” See also a constitutional commitment to break-up large estates (Article 81(h); Article 94). 
42 See Article 53 and its guarantee to all workers of job security and protection from dismissal without just cause or 
for political or ideological reasons; Article 54’s creation of workers’ committees in places of business to monitor 
management; the right to strike recognized in Article 57; the right to work (Article 58); Article’s 63 guarantee of 
social security; Article 64 and the right to health-care; and Article 65’s right to housing. 
 As to economic model itself, the Constitution would have plenty to say: Article 62 (“Private economic 
enterprise shall be undertaken freely within the overall frameworks defined by the Constitution and the law and with 
regard to the general interest”). Note that (1) private enterprise is not necessarily the default rule and (2) what are 
its substantive limitations; Article 61 and the right to private property (“Everyone is guaranteed the right to private 
property and to the transmission thereof in life or upon death, in accordance with the Constitution. Requisitions and 
expropriations in the public interest may only be undertaken on a legal basis and upon payment of just 
compensation”).  

Yet, references to private property are fully secondary in the internal organization of the Constitution. In 
Part II (“Organization of the Economy”), Title I (“General Principles”), Article 80 “Fundamental Principles” laid out 
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1976 was clearly of a post-liberal teleological bent.43 Simultaneously, the Constitution 

would recognize a mixed economy, but with (a) a reserved role for the state in certain 

sectors of the economy, and (b) with an expressed preference, but not requirement, in favor 

of a public economy as to the rest.44 As to the private sector, aside from recognizing its 

existence and giving it constitutional protection, the text was not neutral. On the contrary, 

it expressed its preference in favor of limiting private property to small and medium-sized 

enterprises.45 In all cases, private forces are to be strongly limited by law, including areas 

identified by statute in which there could simply not be private participation.46 That is, a 

private economy is recognized as an alternative, but is not constitutionally favored. In the 

same token, the Constitution favors, but does not exclusively require, the existence of a 

                                                             
signal a strong commitment to a socialist economy: “Society and the economy shall be organized on the basis of the 
following principles: (a) the subordination of economic power to democratic political power; (b) the coexistence of 
the public, private and cooperative and social sectors in the ownership of the means of production; (c) freedom of 
entrepreneurial initiative and organization, within the overall framework of a mixed economy; (d) the public 
ownership of natural resources and the means of production, in accordance with the collective interest; (e) the 
democratic planning of economic and social development; (f) protection of the cooperative and social sector of 
ownership of production; (g) the participation of organizations that represent workers and organizations that 
represent economic activities in the definition of the main economic and social measures.” 
43 “The Constitution provided for the construction of a socialist society with worker participation in industry, central 
planning, nationalization, collectivization, and agrarian reform.” Morrison 35, Op. Cit. note 24. Also, “it excluded the 
private sector from certain parts of the economy, made land reform and nationalization irreversible, emphasized 
cooperatives, promoted worker’s participation in management, prohibited employer lockouts, and so on.” Nataf 58, 
Op. Cit. note 23. 
44 See, for example, Article 82 and its declaration of the coexistence of the four main pillars of the economy (public, 
private, cooperative, and social). As to what constitutes social property, the Portuguese Constitution recognizes 
cooperatives, entities owned by local communities, workers collectives and non-profits based on social solidarity. 
The Portuguese Constitution is full of positive references to the cooperative model. See Article 85. 
 According to Nataf, “[t]he Constitution had codified many of the gains of the revolution, including the 
nationalization of industry, agrarian reform, and many worker’s rights, but also left an important role for private 
enterprise.” Nataf 54, Op. Cit. note 23. 
45 Article 86, Constitution of Portugal. 
46 Id. 
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robust social sector. As to taxation, the Constitution provides for a progressive regime with 

the goal of contributing to equality between citizens.47 

With a view at establishing a constitutional state, the new document created judicial 

review of constitutional issues by a constitutional body.48 As to the formal amendment 

process, the Constitution established that a 2/3 majority in Parliament was needed to do 

so.49 Yet, the amendment process was conditioned on substantive limitations, particularly 

as to (1) rights of workers, worker’s committees and trade unions, (2) coexistence of the 

public, private and cooperative and social sectors of ownership of the means of production, 

and (3) economic plans, within the framework of a mixed economy.50 

This approach was, actually, very flexible. All in all, the Constitution does, at the 

same time, the following things: (1) recognizes alternative models of economic 

organization, allowing for either a mixed or exclusive approach, whichever is adopted by 

the political bodies; and (2) a created constitutionally favored, but not required, model, in 

this case, a socialized public economy. Entrenchment did not equal inflexibility. That is, 

while accommodating itself to the possibility of more than one form economic system, it 

expresses a preference. This would allow the political branches to explore different 

economic policies, while giving the courts enough flexibility to defer to those judgments 

and maintaining judicial review. 

                                                             
47 Article 104, Constitution of Portugal. Originally, that power rested in the Council of the Revolution, which would 
eventually be replaced by a formal Constitutional Court. 
48 See Articles 204, 221 and 277, Constitution of Portugal. 
49 Article 286, Constitution of Portugal. 
50 See Article 288(e), (f), and (g), Constitution of Portugal. 
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Yet, there was one particular provision in the Constitution that did not allow 

flexibility and which constantly put the Constitutional Court at odds with the elected 

Parliament: Article 83’s absolute prohibition on the re-privatization of entities that were 

nationalized after the 1974 Revolution. This policy rule in the Constitution of 1976 deserves 

more attention, for it is closely linked to the subject of deconstitutionalization, even in the 

face of a clear and absolute constitutional command. As we saw in Chapters 2 and 3, rules 

are more difficult to interpret away than standards and principles. 

After the adoption of the Constitution in 1976, the process of political 

democratization continued.51 As Nataf points out, “[w]hile most instances of 

democratization involve some redefinition of the social contract, exceptional cases such as 

Portugal question much of the prevailing social settlement involved in traditional relations 

among social classes, institutions, public opinion, and political ideals.”52 In other words, 

the Constitution of 1976, while designed to enshrine the institutional and economic 

achievements of the Revolution, allowed the debate to continue and the social consensus to 

develop. Ordinary politics still had an important role to play.  

Eventually, the democratic debate –encouraged by the Constitution-, resulted in a 

break-up of the social consensus behind the economic provisions of the new document. At 

first, the Constitutional Court would uphold the constitutional commands and strike down 

neoliberal economic legislation as unconstitutional. Yet, society continued to create a 

                                                             
51 Unfortunately, there is no room to discuss in the detail the different political crisis that Portugal experienced 
during the transition. What I can say is that the result was the emergence of a “West European-style democracy.” 
Manuel THE CHALLENGES OF DEMOCRATIC CONSOLIDATION IN PORTUGAL 1, Op. Cit., note 28. 
52 Nataf 2, Op. Cit. note 23. 
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consensus behind that legislation, which put the Constitution and the new democratic will 

at odds. Ordinary politics became constitutional politics and, thus, some normally ordinary 

political events became constitutional moments. The eventual solution would entail: (1) 

surgical amendments to the document; (2) judicial deference to the political process in 

terms of economic policy, and (3) institutional respect to the provisions of the Constitution 

so as to avoid clashes whenever possible. Constitutional politics in all its glory. Let’s discuss 

this in further detail. 

After the 1974 Revolution and the 1976 Constitution, Portugal embarked on a 

process of economic socialization, based on large-scale nationalizations and the creation 

of an important social sector of the economy, alongside an increasing state sector. The 

social consensus began to crack, but still held, which paved the way for a later clash. For 

now, let’s just take a peak on what happened in Portugal during the existence of that 

consensus. 

First to go were private monopolies from the New State which now became public 

monopolies, starting with banks and insurance companies, and, later on, major industries 

such as steel, cement, cellulose, tobacco, transportation, petroleum and electricity.53 Land 

was also eventually nationalized in large scale.54 Yet, “[d]espite the nationalization of some 

major industries, there was little real agreement on the accumulation model or the strategy 

                                                             
53 Id 47. These state monopolies comprised expropriation of private monopolies, mergers of big and small 
expropriated private firms, and direct state subsidy and investment in public entities in order to make them 
competitive. Morrison 92, Op. Cit. note 24.. 
54 Nataf offers a negative view of this process: “[T]he economic system itself became under full scale attack. The 
material basis for the new state-centered collectivist political economy was rapidly being created.” Nataf 47, Op. Cit. 
note 23. 
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to be implemented.”55 Even the post-liberal teleological constitution could not be detailed 

enough so as to answer all these questions that tested the social consensus behind the 

Revolution. The state was still weak and could not compensate for private accumulation 

factors.56 Under the slogan of Bread, Peace, and Freedom –very similar to the Bolshevik 

motto-, which still “expressed the sentiments of most of the population,”57 Portugal 

embarked on the process of constructing socialism.  

It was not an easy road. It was full of strikes, wage hike demands, and price controls. 

As Morrison explains, “if a firm did not grant the wage increase demanded by its employees, 

it ran the risk that workers would take control of the business.”58 Of course, that ‘risk’ was 

envisioned by the democratic Constitution. Unfortunately for Portuguese socialism, the 

international economic crisis plus the problems at home resulted in unemployment, need 

for emergency loans and inflation.59 Still, the process of socialization was an orderly one, 

with a government-led system of local expropriation, the unionization of farmers, and 

public funding of economic activity. While that was carried out, “[p]rivate ownership would 

continue, but it would be limited and regulated by government decree.”60 In the 

agricultural front, the hated latifundism was eliminated, in favor of farmer controlled and 

managed collectives, as envisioned by the constitutional text. But, as I stated earlier, the 

economy continued to perform sluggishly, with inefficient industrial output. This allowed 

                                                             
55 Id 49. 
56 Id 50. 
57 Morrison 39, Op. Cit. note 24. 
58 Id 40. 
59 Id. Curiously enough, the Constitution prohibited unjust dismissals, a provision which was put in effect by the 
government. Id 41. 
60 Id 44. 
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the debate as to the proper distribution of economic activity between public and private 

sectors to continue.61 The debate ranged from full socialization, full privatization, and a 

mixed approach. As Morrison explains, “[t]he result was a hybrid: one segment of industry 

free from all government participation; another with private firms and state participation; 

a third with an array of industrial activities that was totally nationalized.”62 Although 

completely mixed, the public state sector contained the main centers of economic 

activity.63 At the same time, in non-strategic sectors of the economy, the private sector 

thrived.64 All in all, the teleological but flexible Constitution allowed all sorts of economic 

organization, which allowed, for the time being, the Court to stay clear from having to 

exercise judicial review of economic policy-making. Of course, there was a judicial role to 

make sure that either of those roads observed constitutional limits and commands, similar 

to the antidiscrimination and anti-arbitrary action rules in the United States. 

But, the institutional consensus behind the 1976 Constitution was eroding. Although 

the 1974 Revolution, the MFA and the crux of the constitutional text were still deemed in 

high regard, the debate over economic policy ripped apart the revolutionary consensus. 

The right-wing CDS had voted against the Constitution at the Assembly. The center-right 

PPD (eventually PSD) followed suit. That left the constitutional consensus composed only 

of the left-wing parties, then the strongest: the Socialist Party (PS), and the Portuguese 

                                                             
61 Id 46. 
62 Id. 
63 “[W]hen state participation was added to outright nationalization, it appeared that there had been a vast, radical 
reconstructing of Portuguese industry.” Id 48. 
64 When the first constitutional government came to power after the Revolution, 75% of GDP was in private hands. 
Id 49. Also, individual private property was respected. Id 61. 
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Communist Party (PCP).65 When the economy took a turn for the worse under the PS-led 

government, the opposition PSD blamed the PS, the PCP, MFA “and the constitution” for 

it.66 As a result, “[a]lthough the 1976 Constitution was a common rallying point, it could 

not overcome the interparty tensions,” even between the PS and the PCP.67 According to 

Nataf, this erosion was the result of the failure of the radical left to hegemonize economic 

policy choices.68 That is, to create a long-lasting and broad social consensus in support of 

the teleological Constitution. The 1976 text was not the end of the matter; the role of private 

versus public accumulation “was only partially resolved” by it.69 For their part, the PSD-

CDS opposition “argued that the Constitution was inherently undemocratic, in that it both 

imposed socialism as the telos of the Portuguese state and provided for a military council 

to ensure that the transition to socialism was successful.”70 

In 1986, the consensus finally broke when the Socialist Party abandoned its long-

held Marxist principles,71 leaving the still powerful but weakened and isolated PCP (and 

MFA) as the remaining social backers of the post-liberal teleological constitution. Yet, the 

PS change of course was not total and it was still “trying to establish a social settlement 

based on the northern European welfare state while restructuring the accumulation 

process to give a meaningful role to both domestic and foreign capital as well as the state 

                                                             
65 Manuel CHALLENGES OF DEMOCRATIC CONSOLIDATION IN PORTUGAL 26, Op. Cit. note 28. 
66 (Emphasis added) Nataf 65, Op. Cit, note 23. 
67 Id 100. 
68 Id 16. 
69 Id 42. 
70 (Emphasis added) Manuel CHALLENGES OF DEMOCRATIC CONSOLIDATION IN PORTUGAL 38, Op. Cit., note 28. I will discuss 
the role of the Council of the Revolution when I analyze the work of the Constitutional Court. 
71 Id 5. 
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productive sector.”72 It still felt some loyalty to the Constitution of 1976 and resisted calls 

for its direct abandonment.73 As such, the PS “still opposed a revision of the constitution 

that would propose the ideological and programmatic reexamination of the strong social 

content of [the] Constitution and instead give way to an individualistic, dehumanized, and 

technocratic vision of the world and life.”74 But, while the PS was hesitant to turn the clock 

back, it was adamant on not turning it forward. That is, it opposed any further 

nationalizations and committed itself to competitive coexistence between the four sectors 

of the economy.75 From then on, the PS’s policy would be based on an “attempt to induce 

the private sector to go along with the new Portugal, something essential for the transition 

to [Prime Minister Soares’] version of socialism.”76 After leading post-revolutionary 

Portugal in a process of “consolidation of the democratic regime and the construction of 

socialism”, the PS, although “not giving up on socialism,” became a proponent of a mixed 

economy with a greater role for the private sector.77 As I stated earlier, only the PCP 

remained as the most ardent supported of the economic policies of the Constitution, even 

though that document was, in reality, a PSD-PS creation.78 As Nataf points out, the PCP 

                                                             
72 Nataf 61, Op. Cit., note 23. 
73 According to Nataf, the PS government “had to do more than manage: the constitutional order urged it to create 
a classless society, not just a more humane or efficient capitalism.” Id 62. 
74 Id 104. 
75 Morrison 67, Op. Cit., note 24. “Socialism would be implemented at the top and the private sector would function 
at lower levels”, while the state would end its participation in more than 400 failing businesses. Id 67. That is, it 
embraced a flexible and mixed approach to economic organization. 
76 Id 74. 
77 Manuel CHALLENGES OF DEMOCRATIC CONSOLIDATION IN PORTUGAL 20-21, Op. Cit. note28. 
78 See, Id 47. 
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and its trade union (CGTP) “had staked their futures on the retention of the revolutionary 

structural reforms of the economy,”79 and, therefore, on the Constitution itself. 

While the economic Constitution lost political support, neoliberal policies were 

commanding majorities in the parliament. What started as ordinary politics transformed 

into a constitutional moment. This was due to a combination of CDS and PSD electoral 

support and a right-ward turn in the PS. That led to a transfer as to the forum in which 

economy policy would be decided from the Constitution to the political arena: “As the 

transition ended and consolidation started, political parties played a key role in expressing 

hegemonic alternatives, with elections taking the form of referenda on models of society.”80 

In other words, the shift was not complete. The abandonment of constitutionally-

entrenched policy preferences did not mean that new, opposite policy preferences would 

be constitutionalized. What happened was that issues previously left to constitutional 

entrenchment was placed squarely in the realm of ordinary politics. 

The PSD’s constant electoral victories in the 1980’s “gave it a relatively strong 

mandate for pursuing democratic capitalism,” although the Constitution still preferred 

democratic socialism.81 Nevertheless, as Nataf suggests, “residues of the revolutionary 

transition continued to hound the party’s attempts to institutionalize its neoliberal 

hegemonic project rapidly.”82 The Constitution’s absolute ban on re-privatization was the 

central roadblock. The PSD’s goal to give a central role to the private sector in economic 

                                                             
79 Nataf 62, Op. Cit., note 23. 
80 (Emphasis added) Id 16. 
81 Id. 
82 Id 16-17. 
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development created serious constitutional problems: “Not incidentally, that goal just 

happened to be unconstitutional, as things then stood, for Article 83 of the constitution 

stated that all nationalizations enacted since April 25, 1974 were irreversible victories of the 

working class.”83 The specific policy rules of the teleological Constitution were holding the 

new government back, for the general part of the economic Constitution allowed enough 

flexibility for the parliament to design an economy that could be either fully nationalized, 

mixed, or almost totally private in nature. Curiously, we will see that, eventually, the Court 

found it easier to limit the reach of the standards and principles provisions through a 

change in its approach to interpretation as opposed to hard-wired rules, where 

interpretation cannot erode its irreducible core. Yet, the lesson remains: a change in the 

interpretation of standards and principles can account for constitutional moments in 

teleological systems without the need of outright formal substitution. 

In Portugal, a clash became inevitable, and the courts would be at the heart of it: on 

one side, the socialist Constitution, in particular, its privatization ban; on the other hand, 

a democratic majority that wanted to give the private sector a role in nationalized 

industries. What to do? 

The original text of the 1976 Constitution gave the Council of the Revolution an 

oversight role to the entire operations of government. In particular, that the government 

remained “faithful to the spirit of the Portuguese Revolution of 25 April 1974.”84 In 

                                                             
83 (Emphasis added) Morrison 110, Op. Cit. note 24. 
84 Manuel CHALLENGES OF DEMOCRATIC CONSOLIDATION IN PORTUGAL 10, Op. Cit. note 28, in reference to Articles 142-149 
of the original text of the Constitution of Portugal. 
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particular, Article 147 of the Constitution gave the Council the power to veto legislation it 

deemed to be unconstitutional.85 Initially, many of the government’s attempts to institute 

economic liberalization in favor of a more private-centered economy, were held by Council 

be unconstitutional.86 All in all, the Council vetoed over 40 government bills.87 Before that, 

the Council had, in fact, acted very seldom, probably because, until then, the elections had 

produced socialist governments that where in-tuned with the economic aspects of the post-

liberal Constitution.88 As the electorate kept backing right-wing parties and the PS 

distanced itself from the Constitution, only the PCP, the MFA, the CGTP, and more 

increasingly the Council of the Revolution, became the isolated guardians of the economic 

elements of the post-liberal teleological Constitution.89 

Legal clashes became more and more frequent. For example, having promised to 

open the country’s industry to private enterprise, the government “tried three times to 

enact laws permitting privately owned firms to operate in the banking, insurance, fertilizer, 

steel, cement, and basic petrochemical industries. Each time the Council of the Revolution 

supported the Constitutional Commission in its ruling that the laws were 

unconstitutional.”90 An attempt to pack the Council failed after the government tried to 

put the question to referendum. The Council struck down that move, since the 

                                                             
85 Id. Although Manuel characterizes this as the Constitution elevating “revolutionary legitimacy over electoral 
legitimacy,” Id, I believe it was just a matter of plain-old constitutional supremacy over ordinary politics. The problem 
here was not that the Constitution was trying to triumph over ordinary legislation; it is that social consensus had 
dramatically changed.  
86 Id 43. 
87 Id 48, 55. 
88 Id 38. 
89 Nataf 62, Op. Cit. note 23. 
90 (Emphasis added) Morrison 114-115, 168, Op. Cit. note 24. 
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Constitution stated that it could only be amended by a 2/3 votes in the Parliament and 

made no provision for amendment through referendum.91 Although the Council also, 

slowly but surely, gave some leeway to the government on economic policy, the biggest 

issue remained the privatization ban.92 The far-right wanted rapid denationalization.93 

Then the inevitable came: the Constitution had to be amended. The government opted for 

compromise instead of confrontation.94 The key to achieving the 2/3 majority in Parliament 

to amend the Constitution was to enlist the support of the Socialist Party. Then, a new 

social consensus based on CDS-PDS-PS support would prevail. Yet, the goal was not to 

create a laissez-faire substantive Constitution, but to give it more flexibility. In that sense, 

by eliminating the absolute ban on privatizations, and allowing governments to design 

mixed economies within the structural limits of the Constitution, economic policy 

decision-making in Portugal would be effectively deconstitutionalized, thus left to ordinary 

politics.  

Between 1981 and 1989, there were periodic constitutional revisions as the 2/3 

majorities were constructed. They were not comprehensive overhauls.95 Flexibility was the 

common denominator, leaving the specifics to ordinary politics. Since there was no direct 

way to amend the Constitution by referendum and since the Constitution did not envision 

the calling of a specific body to consider modifications, the initial debate for constitutional 

                                                             
91 Id 115. 
92 Manuel CHALLENGES OF DEMOCRATIC CONSOLIDATION IN PORTUGAL 22, Op. Cit. note 28. 
93 Id 59. 
94 Morrison 169, Op. Cit. note 24. 
95 “Some of the socialist provisions were softened after the periods of constitutional review in 1981 and especially 
1989.” (Emphasis added) Nataf fn. 2, Op. Cit. note 23. Note that the result was not elimination, but softening. In 
addition, during this process, the Council of the Revolution was replaced by a Constitutional Court. 
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reform was waged in ordinary electoral campaigns. In particular, the Presidential election 

was used as the bell-weather; and the Socialist Party won most of them, making any radical 

change to the Constitution a difficult task.96 

 Finally, in 1982 the PS supported a limited revision of the Constitution. The first 

reform was the replacement of the Council of the Revolution with a legislatively-appointed 

and more judicial Constitutional Court.97 Yet, the PS did not agree to the removal of “the 

language committing Portugal to socialism.”98 Given the PS’s stance with the PSD and the 

CDS, the 1983 electoral victory of the PS -although it gave left-wing forces a 52% edge-, 

allowed the pro-amendment parties to garner 60% of the popular vote and a substantial 

majority in Parliament.99 

 Those reforms did not end the clashes between the government’s economic policies 

and the judiciary as the protector of the Constitution and its still current socialist 

provisions. But the Court also attempted to be as flexible as possible so as to defer to 

legislative judgments in terms of economic policy. A change in interpretive methodology as 

to standards and principles was the main tool used. For example, in 1984, the Constitutional 

Court ruled that a statute allowing the liquidation of a nationalized enterprise did not 

contravene the de-nationalization prohibition of then-Article 83.100 In 1985, the Court also 

tackled many cases relating to the post-liberal teleological constitution. In one case, the 

                                                             
96 Morrison 114, 119, Op. Cit. note 24. 
97 Manuel CHALLENGES OF DEMOCRATIC CONSOLIDATION IN PORTUGAL 48, Op. Cit. note 28. Although the Council tried to resist 
the reforms, they eventually resigned in what is now considered to be the end of the transition period. Id 49. 
98 Id 48. 
99 Id 51. 
100 Constitutional Court of Portugal, case no. 83-0091 (7-2-84).  
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Court explained the history of the Constitution’s economic policies. According to the 

Court, in its beginnings, the Constitution was committed to “pure socialism”, with the 

socialization of the means of production as a fundamental task of the state.101 After the 1982 

revision, the Court explained that the Constitution now characterized socialism as “just one 

of the means to achieve prosperity and the wellbeing of the people.”102 In particular, it 

expressed that, while it was true that Article 2 of the Constitution still defined as an 

objective the democratic transition to socialism, “this goal is subordinate to the democratic 

principle.”103 In order words, the Court would change is interpretive methodology to allow 

democratic choice on economic policy to prevail over general constitutional commands. 

This is compatible with the notion of change in method of interpretation as a result of the 

exercise of constitutional politics and the generation of constitutional moments. As a 

result, democracy and ordinary politics would determine the economic road Portugal was 

to take. Social consensus favored political flexibility on this issue. In another case, the 

Constitutional Court held that the Constitution did not require the government to 

maintain a nationalized enterprise that was unable to develop its on operations in terms of 

social utility.104 

 In 1986, a second round of constitutional reform was carried out. Several elements 

of the constitution “were changed to reduce the residue of revolutionary changes, although 

many radical sounding elements were left in place.”105 The Constitutional Court was flexible 

                                                             
101 Constitutional Court of Portugal, case no. 83-0871 (6-2-85). 
102 Id (Translation by author). 
103 (Emphasis added) Id. 
104 Constitutional Court of Portugal, case no. 85-0020 (2-2-85). 
105 Nataf 170, Op. Cit. note 23. 
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as to general matters of economic liberalization, which included a more flexible approach 

to interpretation. As such, most of the constitutional litigation in these matters was directly 

related to the last bastion of post-liberal constitutionalism: Article 83’s denationalization 

ban. Because of its nature as a hard-wired policy rule, interpretation could only go so far. 

In a 1987 case, the Constitutional Court strictly enforced Article 83’s provision on 

denationalization against the government’s attempt otherwise.106 In 1988, the Court 

explained that the purpose of nationalization was to (1) put in public hands the direction 

of the economy, and (2) to improve working conditions and wages.107 It also described 

nationalization as “a political act, even if expressed as a legal act, in which private property 

is transferred to public property, with the objective to administer it in the collective 

interest.”108 As to the just compensation provision of the Constitution, the Court explained 

that it need not be always the same, and that it depends on the type and scope of the 

nationalized goods within a principle of fairness. Equitable standards would be use to avoid 

arbitrary results. In another case, the Court applied a systematic interpretation of Article 

83 so as to allow, in so-called “very special circumstances,” the integration of private parties 

as minority partners in a sector of the economy where no private involvement was allowed, 

as long as the state owned more than 50% of the shares.109 Finally, in a 1988 case, the Court 

had to reaffirm the inflexible nature of Article 83.110 This managed to isolate Article 83, and 

the Court as its protector, even more, making its eventual modification inevitable. In that 

                                                             
106 Constitutional Court of Portugal, case no. 87-0052 (18-3-87). 
107 Constitutional Court of Portugal, case no. 85-0136 (9-2-88). 
108 (Emphasis added) Id (Translation by author). 
109 Constitutional Court of Portugal, case no. 88-0221 (31-5-88). 
110 Constitutional Court of Portugal, case no. 88-0344 (11-8-88). 
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case, the Court could not do what it obviously wanted to do: interpret the Constitution in 

a way deferential to the democratic choice made by the government as to economic policy. 

Basically, the Court stated that, in order to continue its deferential treatment of legislative 

judgments as to economic organization, Article 83 needed to go. Again, there is a limit to 

what can be achieved by a change in interpretive methodology; formal amendments are 

also part of the equation. Yet, as Portugal demonstrates, formal amendments are not the 

only way of achieving this type of constitutional change. 

 In 1989, the last major post-revolutionary revision of the Portuguese Constitution 

was made. That revision dealt with economic organization and listed six (6) principles: (1) 

subordination of economic power to democratic power; (2) coexistence of public, private, 

and cooperative and social forms of property in the means of production; (3) collective 

appropriation of the means of production, the earth, and natural resources in accord with 

the public interest; (4) democratic planning of the economy; (5) protection of the 

cooperative and social sector; and (6) democratic intervention and policy-making by 

workers.111 Note that even this revision held on to socialist values. But, while (a) still having 

a preference for socialism, and (b) guaranteeing certain socio-economic rights independent 

of what eventual economic model is adopted, the Constitution was completely flexible as 

to which model could be, in fact, democratically chosen.112 Like Nataf explains, “[t]his left 

the determination up to political leaders of the time rather than maintained a principled 

                                                             
111 Nataf 170-170, Op. Cit. note 23. 
112 For a somewhat contrary view, see Id 171. “Despite the leftist tone of many of these general principled, they 
corresponded to the continuing dilution of the original 1976 constitution’s Socialist content.” 
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constitutional stand.”113 The new consensus was to deconstitutionalize economic policy and 

leave it all to the political process. As such, Article 83 was severely modified.114 In that sense, 

“[t]he principle of electoral legitimacy, which was also incorporated into the Constitution, 

ultimately enabled those conservative forces –with the somewhat surprising support of the 

socialist party- to delete the ‘transition to socialism’ clause democratically in the revision 

of 1989.”115  

In the end, democracy triumphed; as such, socialism and capitalism were made to 

compete in the political arena, since “democracy and capitalism are not intrinsic parts.”116 

Ordinary politics was transformed into constitutional politics which resulted in the 

deconstitutionalization of the Constitution’s economic policy preferences and its return to, 

precisely, ordinary politics. Ackerman’s model hard at work. This model is wholly 

compatible with original explication and post-liberal teleological constitutional systems, 

which I will now discuss in the next chapter. 

 

                                                             
113 (Emphasis added) Id. 
114 By way of Article 293 Reprivatisation of property nationalized after 25 April 1974”. The following is a summary of 
this new Article. The authorizing legislation had to be passed by a, 

(1) Absolute Majority 
a. Preferentially be conducted by competitive public tender, offer  on the stock exchange or 

public subscription; 
b. Proceeds to debt from nationalizations…new capital investments in the productive sector; 
c. Workers shall retain their pre-existing rights; 
d. Workers acquire right to the preferential subscription of a percentage of the respective share 

capital; 
e. Prior validation by more than one independent entity; 

(2) Small and medium-sized enterprises that have been indirectly nationalized and are situated outside 
the basic sectors of the economy may be reprivatized as laid down by law. 

115 Manuel CHALLENGES OF DEMOCRATIC CONSOLIDATION IN PORTUGAL 72, Op. Cit. note 28. 
116 Nataf 217, Op. Cit. note 23. 
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CHAPTER 10 

ORIGINAL EXPLICATION AS A MODEL OF CONSTITUTIONAL ADJUDICATION  

 

I. Introduction 

This Chapter attempts to articulate a model of constitutional adjudication for courts 

in post-liberal teleological constitutional systems that takes into account text, intent, 

purpose, history and the substantive content of these constitutions. From a methodological 

perspective, I offer the model of original explication, which was conceptually previewed in 

Chapter 3 and which we saw partially applied in Chapters 6 and 7, while not applied at all 

in Chapter 8.1 As we saw in those chapters, courts in Puerto Rico, Bolivia and South Africa 

–as well as in other teleological systems- are in caught in a crossroads: on the one hand, 

they instinctively give due attention to the substantive implications of the text, structure, 

intent, purpose and history that underlie their respective constitutional projects; at the 

same time, that instinct has not been fully articulated in a formal and conceptually 

developed adjudicative model. This Chapter wishes to start a deliberate and conscious 

conversation about how to go about reaching that objective. 

As such, this Chapter has two sections: (1) the original explication model and its 

application in post-liberal teleological constitutional systems; and (2) the implications its 

adoption has in terms of constitutional theory, particularly in terms of the judicial 

enforcement of substantive policy provisions. 

 

                                                             
1 The South African case study reveals two important elements. First, the promise of original explication in that 
system. Second, the existence of tools for the judicial enforcement of substantive policy provisions. 
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II. Original Explication 
 

In this section, I wish to address the following issues: (1) what is original explication; 

(2) why it should be used in post-liberal teleological systems; and (3) how it would be 

applied in terms of judicial enforcement of these types of substantive constitutions, with 

an emphasis on its uses of text, intent, purpose and history. 

A. What is Original Explication? 

An obvious question comes into mind when analyzing the concept of original 

explication: How is it different from the other intent-based methodologies we examined in 

Chapter 3, particularly original intent, original public meaning and the subjective 

teleological model? Answer: Original explication is partially a combination of these 

approaches and also a separate and distinct model of interpretation. 

As we will see in the next section, which deals with the reasons why this model 

should be adopted in the first place, particularly by post-liberal teleological constitutions, 

original explication is the result of a transcendental, comprehensive, democratic and 

popularly engaged process of constitutional creation. The public nature of its creation is one 

of its main defining features and sources of legitimacy. Without a visible and public process 

of constitutional creation, original explication loses much, although not all, of its normative 
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power. In that sense, original explication is better suited for teleological constitutions that 

were created by socially transcendental,2 and highly democratic constitutional processes.3 

In order to better understand the inner workings of the original explication model, 

I will offer a brief definition, followed by a discussion on how it compares to its other intent-

based methodologies, so we can then formulate a more comprehensive definition a little 

later on. Let’s take a look. 

Original explication focuses on what the constitutional framers said and did during 

the formal deliberations of the constitutional making process. This includes references to 

reasons, intent, purposes, goals, scope and even possible applications of the constitutional 

text that is being adopted. Also, explication includes explanations related to the semantic 

and legal meaning of words. As a result, for example, if a particular word or set of words 

has a settled linguistic meaning, but the framers publicly state that said word or set of 

words will have a somewhat different meaning, the latter trumps the former. It can also 

shed light on the underlying factual premises that led the framers to adopt a particular 

constitutional provision. This could help interpreters later on, in order to avoid both 

anachronistic adjudication and charges of judicial usurpation. 

As we have seen in the previous chapters, the issue of intent and purpose has several 

manifestations and implications. First, the issue of the reasons or purposes that drove the 

                                                             
2 By transcendental, I refer to historical social processes that constitute a pivot point or milestone in any given 
political community and that substantially redirect the development of that society. 
3 Bruce A. Ackerman, The Storrs Lectures: Discovering the Constitution, 93 YALE L.J. 1013, 1028 (1984); Lee J. Strang, 
Originalism and the ‘Challenge of Change’: Abduced-Principle Originalism and the Mechanisms by Which Originalism 
Sufficiently Accommodates Changed Social Conditions, 60 HASTINGS L.J. 927, 940 (2009). 
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framers to adopt a particular word or set of words. In other words, why they did what they 

did. Second, the objectives or goals that motivated the framers. In other words, what they 

were trying to achieve. Third, the understandings of the framers. In other words, their 

linguistic and legal assumptions that impact the meaning of the adopted text. And finally, 

the purposes and goals of the constitutional project itself. In other words, in addition to the 

goals the framers publicly expressed they were trying to achieve, what is the goal of the 

Constitution as adopted and contextualized by original explication. 

There is an open question, however, as to the effect of explication in terms of the 

meaning of constitutional provisions. One the one hand, there is explication as meaning. 

That is, that the statements, explanations and elaborations made by the framers during the 

constitution-making process are the meaning of the words of the constitution. In other 

words, that the framers’ intent is not evidence of meaning but the meaning itself. A lesser 

version of this approach is that the original explication of the framers is the best evidence 

of meaning. As a result, there is some theoretical space between the explication and the 

actual meaning of the words. This would allow the use of additional evidences of meaning 

when carrying out both communicative interpretation and legal construction. Yet, as a 

practical matter, the authoritative nature of the explication and the empirical richness that 

normally accompanies it, limits the gap to the point of virtual irrelevance. 

In the end, both alternatives are consistent with the original explication model. In 

Chapter 6 we saw how Puerto Rico tends to adopt the former version, using the framers’ 

explications as constitutive of meaning, while in Chapter 7 we saw how in Bolivia the 
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framers’ explications enrich meaning to the point of excluding many other alternative 

sources of meaning. 

I now turn to a contrast between original explication and its other intent-based 

counterparts of constitutional interpretation, so we can better appreciate its form and 

understand its differences with these alternatives. 

1. Original Intent 

 The main difference between original explication and the model of original intent is 

the way in which intent is articulated. Intent can be inwards, private and unknown to 

others; explication is always external, pubic and shared. Also, intent can be informal and 

unofficial, while explication is always formal and official. 

 This, for example, has a direct effect on the issue of sources. While some versions of 

original intent allow for private conversations, correspondence and other writings to be 

used to ascertain an individual’s intent, as well as publicly expressed intent made outside 

the formal constitutional-creation process, explication is limited to the publicly made 

statements and actions of the constitutional legislator while acting in that capacity. This is 

so because political authority and legitimacy is given by the process not by the individual. 

As such, only the publicly made statements made during deliberations are authoritative. 

Other statements, whether private or made publicly but outside the constitutional 

deliberations, are given only persuasive, contextual or secondary weight. 

 Furthermore, intent has the problem of abstraction and level of generality. This is 

so because it is sometimes up to the interpreter to ascertain that intent, especially when it 
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was not articulated by the framers. In that sense, ascertaining intent becomes an exercise 

in reverse engineering or deduction. In the original explication model, the formality of the 

statements made by the framers allows interpreters to address them as they would any other 

legal text. After all, the explication of the framers are laid out in formal and official 

documents –mostly transcripts of the deliberations of the constitutional-making body-; in 

other words, they become text and, thus, are subject to interpretation.  

Yet, because of the nature and structure of that text, the problem of under-

determinacy is less as compared to the formal constitutional text. This is due to the fact 

that constitution-makers tend to be more terse in terms of the selection of words for the 

formal constitutional text –in order to make it practical and accessible-, while they have a 

much freer hand in elaborating during the deliberations of the constitutional body. An 

example of this is Puerto Rico, where the Constitution is relatively short, but is 

accompanied by more than 2,500 pages of explication. In other words, short constitutional 

provisions tend to generate more under-determinacy than longer and detail-rich 

explication. Under-determinacy is still present, but considerably reduced. 

2. Original Public Meaning 

 Chapter 3 addressed the issue of the differences, and similarities, between the 

original intent and original public meaning models. In terms of original explication, these 

differences or similarities are almost irrelevant. This is so, because original explication 

encompasses both intent and public meaning. 
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 In the original explication model, because of the public nature of the constitutional-

making process, the explication becomes the public meaning of the words. In other words, 

by exteriorizing and publicizing their explication, the public is aware that the meaning of 

a particular word or set of words, as used in the Constitution, is what the framers explained 

it to mean. For example, if the framers publicly state their understanding of what ‘cruel’ or 

‘imminent’ or ‘reasonable’ means, the public meaning of those words in the constitutional 

context is the meaning given by the framers. 

 Another important difference between the original explication model and original 

public meaning originalism is the effect it has on the interpretation-construction 

distinction. As we saw in Chapter 3, originalists in the United States have a theory of 

interpretation, not construction. As such, originalism primarily focuses on the analysis of 

the communicative content of the constitutional text, leaving as a separate issue the matter 

of giving that content legal effect, particularly in situations where the communicative 

content underdetermines the content of constitutional doctrine.  

 In the case of original explication, while there is room to distinguish between 

interpretation and construction, explication affects both. This is so, because explication 

privileges both the communicative meaning the framers gave to the words they were 

adopting, as well as the legal effects they wanted them to have. As such, original explication 

is both a theory of interpretation and of construction. In that case, the legal effect the 

framers gave to a particular provision can actually contradict the semantic meaning of the 

words. This would negate the Contribution Thesis in a certain way, although this too can 

be reconciled by stating that the semantic meaning of the words is what the framers 
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explicated. Thus, when an apparent contradiction emerges between semantic meaning and 

the framers’ statements as to its legal effects, we can either say that explication trumps 

semantic meaning or that it alters it, thus eliminating the contradiction. In other words, 

that the framers’ explication as to legal effect also impacts the semantic meaning in the first 

place. 

3. Subjective Teleological Model 

 As we saw in Chapter 3, this model is very similar to the original intent approach. It 

is also similar to original explication. It would seem that it actually serves as a bridge 

between these models. The subjective teleological approach turns to the framers instead of 

just the text –thus subjective instead of objective- and it focuses on the purposes that 

animated or motivated the framers –thus teleological-. But, unlike original intent or 

original explication, it limits its inquiry to purpose, potentially leaving out other issues 

related to intent, such as semantic meaning, scope, and application. Therefore, it seems 

that the subjective teleological model is a narrower version of the original intent approach. 

 But, in the specific case of teleological constitution, the gap between original 

explication and the subjective teleological model narrows considerably, because, since 

purpose is the driving force behind the constitutional project, purpose will play a prominent 

role in the explication given by the framers. While original explication does not limit itself 

to purpose, the latter is front and center in teleological systems because of the substantive 

nature of the constitutional text and structure. Since the framers drafted a teleological 

constitution with stated policy goals, the subjective intent of the framers in terms of 
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purpose, as articulated in their explications, becomes the main ingredient of constitutional 

interpretation and construction. 

 But the case for original explication seems stronger in teleological constitutions than 

the one in favor of the subjective teleological model, precisely because the former is 

considerably more comprehensive as to the tools it provides and the constraint it creates. 

This is particularly true in situations where those teleological constitutions were the 

product of highly democratic, popular and participatory processes of creation. In these 

situations there are two elements that should be taken into account. First, the political 

transcendence of the creation process. Second, the teleological nature of the constitution. 

As such, both must be taken into account and the subjective teleological model focuses too 

much on the latter and too little on the former. The original explication model accounts 

for both, privileging the purposes stated in the explications, but also focusing on other 

intent-related statements and elaborations. 

4. Other Models 

 In Chapter 3, we discussed a wide array of interpretive models, including non-

originalist ones. While we didn’t focus on more classical textualist approaches, we saw 

some of it in the original public meaning model as it pertains to communicative 

interpretation and the role of the Contribution Thesis. Certainly, there is some textualism 

here. Furthermore, we saw how some teleological constitutions adopt explicit rules in order 

to create an irreducible core of content, on top of which there is broader language meant 

to widen the reach of the particular constitutional provision. While an explicit rule does 
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require a more textualist approach, its interaction with the broader language –such as 

standards and principles-, in combination with the substantive content of the provision 

and its history of creation, requires a different approach that transcends mere textualism. 

Original explication takes text into account, but does not characterize it as the central 

element of constitutional adjudication. 

B. Why Original Explication? 

 In general, original explication is neither inherent nor alien to any system. It can be 

adopted by framework constitutional types whose constitutional text was not the result of 

a high-intensity popular and democratic process. At the same time, it can be rejected by 

post-liberal teleological types whose constitutional text was the result of a transcendental 

social process. This section argues that, as a relative matter, there is a stronger normative 

case in favor of the latter adopting an original explication model of constitutional 

interpretation and construction, as opposed to the former. In other words, post-liberal 

teleological constitutional systems, which tend to be the result of a highly democratic 

process of constitutional creation which separates constitutional politics from ordinary 

politics and entrenches important policy preferences, have a stronger in case in favor of 

adopting this model and against rejecting it. 

This is due to two factors. First, the nature of the constitution-making process, 

precisely because of its highly democratic character, privileges the purposes, goals and 

reasons that generated the text, even more than the text itself. In other words, that the why 

behind the text is as important, or even more so, than the text that was produced. In 
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addition, the public nature of this process strengthens the case in favor of giving substantial 

weight to the public deliberations of the constitution-making process. Second, because the 

substantive content of these constitutions is teleological in nature. In other words, the text 

itself and the structure of the constitution are teleological; it is an explicit part of the 

constitutional project. As such, the text is the why and original explication unites them. 

As we saw earlier, the public nature of the constitutional making process is what 

gives original explication its main normative force. As such, when democratically 

legitimized constitutional legislators publicly state their reasons, objectives, intentions and 

understandings of what the text they are adopting means (both semantically and legally), 

and they do so during the public deliberations of the constitution-making body, that 

exercise becomes more important than the eventual make-up of the specific text. This can 

be articulated both in terms of explication as public meaning or explication as the main 

authoritative source or evidence of meaning. In both cases, the relevant intent is the one 

which is externally expressed during the formal process of constitutional creation. This is 

so precisely because the forum with most political legitimacy is the public deliberations of 

the constitutional body. 

In that sense, there are two underlying premises behind the case for the adoption of 

original explication in the case of post-liberal constitutional systems. First, the process of 

creation. As to this element, the democratic, popular, high-intensity, transcendental, 

participatory, and above all, public nature of the process strengthens the case in favor of 

explication as the crystallization of that process in terms of legitimizing force and 

normative value and significance. Second, the substantive content of these constitutions. 
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Because the why is as important as the what in terms of teleological constitutions, which 

are explicitly designed to achieve policy objectives, the explication of the words –which 

tends to allow for further explanation, development and elaboration- can actually facilitate 

the obtainment of those goals. In other words, teleological constitutions, because of their 

substantive content, need courts to focus on both its text, its purpose and the intent of 

those who adopted it. It is very difficult, not to say impossible, to ignore intent when 

interpreting and applying most, if not all, teleological constitutions. 

C. Original Explication and Post-Liberal Teleological Constitutions 

 As we just saw, there are two key elements that relate to our current analysis. First, 

the content of the constitution. In this case: post-liberal teleological constitutions, which 

tend to include a whole array of policy-laden provisions, particularly in the realm of 

individual and collective rights, as well as to matters related to economic organization, 

social structure, environmental protection, labor relations, and cultural diversity. Second, 

the process that created the constitution itself. In this case: highly democratic, public and 

participatory processes that, as a result, gave tremendous authority and legitimacy to the 

persons and bodies charged with constitutional drafting. While not inherent to them, post-

liberal teleological constitutions tend to be, as a historical matter, the result of this type of 

social processes, from social reform movements in Puerto Rico, mobilized indigenous 

majorities in Bolivia or a transition from apartheid in South Africa. As we saw in those 

chapters, the content of these constitutions is highly teleological and post-liberal and the 

process of their creation can be characterized as transcendental historical and social 

moments in the life of the political community. 
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 As a result, original explication interacts with post-liberal teleological constitutions 

in two ways. First, it fits neatly with the process of creation by adequately taking into 

account the will of the constitution-creating body when it comes to interpreting and 

implementing the constitutional content. It seems that some sort of originalist approach 

may be required when the constitution was the result of a highly democratic and 

transcendental constitutional making process. Taking the framers out of the picture would 

seem awkward.  Second, original explication allows for the maximum use of the teleological 

nature of these types of constitutions by adequately taking into account intent, purpose 

and history; elements which are inherently linked to the substantive content of teleological 

constitutions.  

Unlike the other originalist approaches, original explication appropriately combines 

both the issue of process and substance. In other words, original explication is the only 

model that adequately acknowledges the importance of the constitutional making body as 

the source of constitutional meaning (process) and the importance of the actual content of 

the text itself (substance). For example, too much focus on intent outside the constitution-

making process –for example, focusing on private correspondence over official statements 

made during the constitutional assembly-, would negate the importance of the process of 

creation itself as the main legitimizing factor of the constitutional project. As such, original 

explication works better than original intent by focusing on the formal and official 

statements made during creation, as well as its accompanying historical context. The same 

would be true as it relates to the subjective teleological model, which would seem to narrow 

and insufficient. 
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D. Original Explication Redux 

 What, then, is original explication? 

 First, original explication encompasses two important elements: (1) the social 

process that originated the constitution-making process and (2) the adoption process itself. 

After taking into account the former, original explication then focuses on the official record 

of creation of the constitution-making body. This is due to the fact that the social process 

that gave birth to the constitutional project places its legitimacy on the constitution-

making body itself. As such, interpreters must look there to find the ultimate source of 

constitutional authority.  

 Methodologically, original explication uses the official records of the constitution-

making body as either the authoritative source of constitutional meaning or the best 

evidence of it. As a result, the words uttered during the deliberations of the constitutional 

framers are given legal status and are treated as authoritative legal texts. As such, they are 

the object of interpretation, almost like the constitutional text itself. In particular, 

interpreters look for utterances that indicate intent, purpose, design, goals, elaboration, 

explanation, application and clarification as to meaning, scope and effects. In the end, the 

framers themselves become the primary interpreters of the constitutional text itself, and 

courts are tasked with (1) interpreting that interpretation, and (2) interpreting the 

constitutional text when the framers have not offered their own interpretation or it is 

insufficient to solve a particular legal question. In that sense, original explication has its 
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own Contribution Thesis, where the final construction given to the text must never 

contradict the explication of the framers. 

 Here, the constitutional text is the beginning of the analysis, but it is neither the end 

of the interpretive process nor its most important feature. The constitutional text is always 

subject to the explication of the framers, who may address issues ranging from semantic 

meaning to prospective application. And, because of the, mostly, progressive persuasion of 

the framers and the substantive nature of the constitution itself, purpose will be a vital tool 

of interpretation, construction and adjudication. 

 As a historical matter, we saw in Chapter 2, and again in Part II, how teleological 

constitutions tend to be of a progressive bent. As such, the use of an original explication 

approach tends to produce broad and progressive results. In other words, the explication 

can –although not always- generate a self-updating text, because the framers themselves 

explained that their intent was, precisely, of a broad and progressive nature. In some 

instances, this could even empower courts to go beyond the specific intent of the framers, 

as they have manifested their wish that the broadest interpretation and construction be 

given to their words, in case they fail to take into account future developments. When true, 

this would totally obliterate the originalism-as-narrow and living-constitutionalist-as-

broad dichotomy, because the original explication of the framers can either require a living 

constitutionalist approach or be such that produces the broad approach to constitutional 

adjudication. Add to that the fact that original explication may reveal the underlying factual 

premises that guided the framers, and courts are better equipped to deal with the issue of 
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changing circumstances while maintaining fidelity with the original constitutional project 

and the will of its framers. 

 

III. Original Explication and Constitutional Theory 
 

 Original explication can constitute a breakthrough in modern constitutional theory 

because it is an interpretive method that combines the transcendental process component 

of teleological constitutions with their substantive content. As such, it can eliminate much 

of the under-enforcement problem that some of these systems have faced because some 

courts still cling to interpretive models that fail to take into account these two elements. 

 But, as we saw in Chapter 4, interpretive methods are only one side of the coin. The 

other side is the need for courts to accept the new roles assigned to them by constitution-

makers in teleological systems, which includes judicial intervention into policy areas. 

Teleological constitutions represent a direct challenge to classic concepts of the judicial 

role in general and how courts apply constitutional provisions in particular. Post-liberal 

teleological constitutions have considerably broaden the catalogue of issues, arguments, 

types of controversies and choices of remedies facing courts. As such, current models of 

judicial enforcement of constitutional provisions are ill-suited for the application of 

substantive policy provisions. New methods are needed.4 In Chapter 8 we saw important 

glimpses into those new approaches in terms of the experiences of the South African 

Constitutional Court. 

                                                             
4 Ackerman, supra note 2, at 1044. 
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For example, the court-as-primarily-a-negative-legislator view has been both 

transformed and destroyed: (1) transformed because the content of the substantive 

protections, even in negative rights cases, will often require courts to intervene in a whole 

host of public policy issues where the constitution has taken a position, from labor rights 

to economic organization; and (2) destroyed it because they have added a wide array of 

issues which transcend the mere implementation of negative rights and provisions, ranging 

from positive rights against private parties to deeper intervention in policy matters where 

they must implement the framers’ designs over the wishes of current ordinary politics. The 

list seems endless: positive horizontal rights articulated as rules, negative vertical rights 

articulated as principles, specific policy provisions, and so on. 

Teleological constitutions offer a challenge to courts, and original explication 

constitutes an interpretive alternative that can adequately take into account both the 

process of creation and the substantive content of these constitutions, thus allowing courts 

to enforce these constitutions as they were designed to be, thus strengthening democratic 

self-governance through judicial action and intervention. Quite the revolution indeed. 

The arsenal of tools available to courts in teleological systems is varied. First, the use 

of reasonableness tests in order to ascertain the government’s –or a private party’s- duty in 

the context of the enforcement of positive rights. Second, the comprehensive use of the 

negative legislator role in situations where there are policy rules which control legislative 

and executive discretion. Third, the effective use of the injunctive and mandamus powers. 

Fourth, the expansion of rights protection as required by the specific rule-broad language 

combination we saw in Chapter 2. Fifth, the development of new remedial measures and 
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writs that adequately take into account the substantive content of teleological constitutions. 

The use of these tools is particularly adequate if the original explication actually supports 

it. 

 

IV. Some Final Thoughts 
 

 Post-liberal teleological constitutions that are the result of transcendental social 

processes pose a challenge in terms of interpretive methodologies and models of 

c0nstruction and adjudication. Current models are insufficient to guarantee their adequate 

enforcement, particularly in terms of the putting into effect their substantive policy 

content. Furthermore, because of the ideological connotations of these types of 

constitutions, the issue of continued allegiance, fidelity and connection between the 

current political community and the original constitutional project is crucial. As such, when 

the original project still holds, some sort of originalist approach is warranted. More 

importantly, when the process of constitutional creation constitutes a vital aspect of the 

political community, the role of the framers is augmented. Hence, original explication, 

which takes into account both the teleological content of these constitutions and their 

highly dynamic and democratic process of creation. 

 Chapters 6 and 7 reveal that the original explication approach is viable, particularly 

when it is formally adopted, developed and refined. Chapter 8 demonstrates the model’s 

potential. Time will tell if, in the end, what we said then is what we want now. 
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