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Abstract

This dissertation focuses on discursive interactions among the individual, the market and the state in

the public domain of deliberation in public health policies. This inquiry responds to the rise of the modern

preventive state, which finds its expression through risk discourse towards non-communicable diseases

(NODs), such as obesity, diabetes, cancers, and cardiovascular diseases. Critically, the rise of the preventive

state reconfigures the relationship among the key stakeholders and raises key questions about the proper

role of government in the preventive state. Likewise, the increased incidence of NODs worldwide also

challenges the traditional notion of governance in relation to global legal order.

The dissertation draws on various strands of legal, political and international relations theory to

advance a discursive, process-based approach, focusing on obesity reform as a vehicle for exploring the

proper role of government and the World Health Organization (WHO) in the “new” public health paradigm.

Specifically, the dissertation addresses two key distinct, but intimatelS’ linked questions relevant to public
health prevention. First, it explores who should decide in the marter of health, and second, it asks what is the
most appropriate level of government for engaging the public within a multilayered global health governance
system.

The dissertation’s central claim is that anti-obesity measures carve multiple public deliberative
spaces where new health norms are formulated, interpreted, and contested. Political participation in public
health policymaking matters, but it is often overlooked as an essential element in good governance. The
dissertation advances a discursive, process-based approach toward public health. By this I mean an
approach that emphasizes deliberation and public engagement. Additionally, the dissertation attempts to re
conceptualize the relationships between the individual and the state as a cooperative whole. The dissertation
does this through a discussion of a deliberative political process in obesity reform in particular, but also in
public health prevention in general. The introductory chapter sets the grounds for the theoretical arguments I
develop more fully in the next two chapters, which I use as a basis for analyzing the New York City public
health experiments and the proper role of WHO in the global policy domain of nutrition. The dissertation shifts
critical attention by considering the WHO as a global space for transnational deliberation where reasoned
exchange occurs in a decentralized international legal system. The dissertation argues that such a
transnational deliberative space is necessary for a stable global legal order, shifting the legal analysis beyond
the conventional rational actor model of cooperation dominant in the legal discourse.

Finally, the dissertation concludes that the quality of these discursive interactions that occur
simultaneously in multiple deliberative spaces is critical for facilitating the alignment of different perspectives
on health hazards. These interactions in turn define the proper role of government and the WHO in the
modern preventive state.

Key words: discursive, global governance, health equity, non-communicable diseases, obesity,
public deliberation, public health, public health policymaking, regulation, transnational deliberative space,
World Health Organization
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Chapter One

LET’S TALK

ABOUT FAT
Aim and Scope



Lets Talk about Fat: Aim and Scope

I. Aim and Scope

Almost everyone would agree that health is a constitutive part of human welfare.1 The

evolving scientific understanding of health indicates a pressing need to promote public health.2

However, in a liberal democracy, when the government attempts to use the law to incentivize

healthier behaviors, the public tends to resist the intervention. In fact, in the realm of obesity

reform, governmental interventions tend to provoke an almost visceral public reaction.3Public

deliberation about matters of public health features prominently in public discourse about

obesity reform, but it is rarely discussed in the legal and public health literature. The public,

discursive interaction between individuals and the state is rarely discussed as an important

means of bridging different viewpoints and interests of the individual, the market and the state.

Indeed, this understanding of health underlines three key different, but complementary frameworks in global
health: the right to health, human security and global public goods. The right to health framework, endorsed by the
World Health Organization, holds states accountable for the realization of the right to health and related entitlements.
The right to health, a widely accepted legal obligation, is complemented by human security and global public health
goods paradigms, both of which are non-binding. The former approach conceptualizes health as occupying a central
place in the human security paradigm. The commission on Human Security, for instance, points out that “good health is
both essential and instrumental to achieving human security.” This view recognizes that extreme health inequalities
across within countries contribute to social conflicts, and conversely, military conflicts may also worsen health conditions
of those affected population. In contrast, scholars in favor of the global public goods approach, point out that because
the positive externalities of good health are widely shared, e.g., increased social cohesion and improved economy,
states have a shared responsibility to provide health services that market fails to deliver. However, deeming health as a
global pUblic good remains controversial, because health services often do not fulfill the global public good
characteristics of non-rivalry and non-excludable. On the other hand, Nobel laureate Amartya Sen points out that social
distribution of health is central to the understanding of social iustice. Sen notes that “[H}ealth is among the most
important conditions of human life... .What is particularly serious as an iniustice is the lack of opportunity that some may
have to achieve good health because of inadequate social arrangements, as opposed to, say, a personal decision not to
worry about health in particular. “Amartya Sen. 11 HEALTH EcoN. 8, 659—666 (2002).

2 Margret Chan, the World Health Organization’s Director-General, elaborates, “The social conditions in which
people are born, live, and work are the single most important determinant of good health or ill health, of a long and
productive life, or a shod and miserable one.” Margret Chan, closing Speech at the Launch of the Final Report of the
Commission on Social Determinants of Health, World Health Organization, Geneva, August 28, 2008. See also Ruth
Bell, Sebastian Taylor & Michael Marmot, Global Health Governance: Commission on Social Determinants of Health and
the Imperative for Change, 38 J.L. MED. & ETHICS 470, 472 (201 0)(noting that “If health equity can be improved and is
not improved, then we may accuse society of failing in a signal respect.”)

See, e.g., Kelly D. Brownell & Katherine Battle Horgen, FOOD FIGHT: THE INSIDE STORY OF THE FOOD
INDUSTRY, AMERICA’S OBESITY CRISIS, AND WHAT WE CAN DO ABOUT IT 53-65 (2004). Cf. Richard A. Epstein,
What (Not) to Do About Obesity: A Moderate Aristotelian Answet 93 GEO. L.J. 1361 (20051 (hereinafter What (Not) to Do
About Obesity].
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One key reason is that public debates about public health policy are an essential element of

good governance. As obesity reform unfolds, it creates multiple public deliberative spaces within

different levels of governance, and it is within these deliberative spaces that alternate health

norms are formulated, interpreted, and contested.

In this dissertation, I claim that anti-obesity measures create multiple public, discursive

spheres necessary for challenging and revealing privately held beliefs about the individual, the

market, and the state. Most importantly, anti-obesity measures create public spheres necessary

for cultivating a sense of shared responsibility in public health. Additionally, I claim that public

health decision-making should be decentralized in order to encourage maximal political

participation from the affected population and to stimulate local experimentation. This in part

explains why this dissertation focuses on obesity reform at the local level: to understand why

and how the discursive process occurs. However, this is not to suggest that the higher levels of

authority are not involved in obesity reform. In fact, I argue that the World Health Organization

(WHO), the global public health agency, plays a critical, facilitative role in domestic obesity

reform.

2



Let’s Talk about Fat: Aim and Scope

The dissertation contributes to an emerging theoretical debate over the proper role of

government in the ‘new” public health paradigm.4The inquiry is prompted by the emergence of

a modern preventive state, which finds expression through the risk discourse towards non-

communicable diseases (NODs), where the worldwide rising incidence of obesity, diabetes,

cancer and cardiovascular disease expands the traditional understanding of health.5 Public

health scholars and practitioners generally agree that because of the social contract, the

government provides the public health infrastructure necessary for a longer, healthier life.6 Yet,

with the growing prevalence of NODs, the proper role of government in the modern public health

paradigm remains a highly disputed matter—mainly because governmental interventions tend to

be perceived as a threat to individual liberty.7 In fact, most behavioral-based interventions

provoke public anxiety that feeds into a broader anxiety about government overreach in the

private realm of consumption. Accordingly, this dissertation explores two distinct, but related

questions: first, who should decide in the matter of health, and second, what is the most

For a brief discussion on the different types of paradigm in understanding the determinants of health see generally
Lindsay F Wiley, Rethinking the New Public Health, 69 WASH. & LEE L. REv. 207, 216-7 (2012) [hereinafter Rethinking the

New Public Health Law](discussing the conflicts between different philosophical and culture views about the role of

government in managing noncommunicable diseases). For a discussion on the revival of public health law, see Lawrence

0. Gostin, Scott Burns & Zita Lazzarini, The Law and the Public’s Health: A Study of Infectious Disease Law in the
United States, 99 C0LuM. L. REV. 59, 62 (1999) at 69-70. For a principled critique on the expansion of public health law

see Mark A. Rothstein, The Limits of Public Health: A Response, 2 PUB. HEALTH ETHICS 84-8 (2009) [hereinafter The

Limits of Public Health]; Mark A. Hall, The Scope and Limits of Public Health Law, 46 PERSP. Bin & MED. 199, 199-200

(2003) [hereinafter The Scope and Limits of Public Health Law]; Richard A. Epstein, Let the Shoemaker Stick to His Last:
A Defense of the “Old” Public Health, 46 PERSP. BID & MED 138, 138—1 59 (2003) [hereinafter Let the Shoemaker Stick to

His Last])arguing that the expansive view of health could easily be used by the government as a justification to interfere

with economic affairs which indirectly reduces overall social wealth and individual freedom); For an excellent rebuttal to

Epstein’s critique see Lawrence 0. Gostin & M. Gregg Bloche, The Politics of Public Health: A Response to Epstein, 46

PERSP. Bio. & MED.1 60, 172 (2003))pointing out that the “new” public health has generated such a controversy primarily

because it focuses on social determinants of health that interferes with private interests of powerful interest groups).

Lawrence Gostin, GLOBAL HEALTH, LW )2014), 383—396.

6 See, e.g., Françoise Baylis et al., A Relational Account of Public Health Ethics, 1 PUB. HEALTH ETHIcS 196—209

(2008); Bruce Jennings, Public Health and Liberty: Beyond the Mi//ian Paradigm, 2 PUB. HEALTH ETHICS 123—134 (2009)

[hereinafter Public Health and Liberty].

Id.

3
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appropriate level of governmental engagement with the public. The dissertation focuses on

obesity reform as a lens to explore these questions.

The growing prevalence of NCDs—which are responsible for 36 million deaths

worldwide annually8—also generates unprecedented expectations about the quality of life and

health equity.9Obesity reform in the United States generates a polarized debate in part because

of the country’s individualistic culture, which conventionally rejects government interference in

the private realm of consumption.10This also contributes to a legal culture hostile to anti-obesity

measures. However, in 2004, Richard Carmona, then the Surgeon General of the United States,

warned that with one in three children deemed overweight or obese by WHO standards,11 this

generation could be the first to have a shorter life expectancy than their parents in United States

8World Health Organization, Noncommunicable Diseases and Mental Health, http://www.who.int/nmh/en/, see
also Press Release, General Assembly, High-Level Meeting on Non-Communicable Diseases Urges National Targets,
Global Commitments to Prevent Needless Loss of Life, GN11530 (July 10, 2014) available at http://www.un.org/pressI
en/2O1 4/gall 530.doc.htm.

General Assembly Res. 66/2, Political Declaration of the High-level Meeting of the General Assembly on the
Prevention and Control of Non-communicable Diseases, GA. Res. 66/2 U.N. Doc. A’RES/66/2 (Jan. 24, 2012)
[hereinafter Political Declaration on Non-communicable Diseases], available at http://www.who.int/nmh/events/un_ncd_
summit2ol l/politicaLdeclaration_en.pdf; World Health Organization, Fifty-seventh World Health Assembly, Resolutions
and Decisions, Annexes, WHA57/2004/REC/l (17—22 May 2004) (calling for a coherent global action on non-
communicable diseases control); Press Release, World Health Organization, World Health Assembly opens: Director-
General Announces New Initiative to End Childhood Obesity (May 19, 2014), available at http://www.who.int/
mediacentre/news/releases/201 4/world-health-assembly67/en/.

10 What (Not) to Do About Obesity, supra note at 3.

‘ Overweight and obesity are medically defined as excessive weight presenting higher health risks for a number of
health problems, including hypertension, high cholesterol, diabetes, cardiovascular diseases, respiratory problems
(asthma), musculoskeletal diseases (arthritis) and some forms of cancer. The commonly used measure is based on the
body mass index, which is a single number that evaluates an individual’s weight in relation to height (weight/height2,with
weight in kilograms and height in meters). According to WHO classification, adults with a BMI between 25 and 30 are
defined as overweight, and those with a BMI over 30 as obese. See OCED, OECD Factbook 2013: Economic,
Environmental and Social Statistics, http://www.oecd-ilibrary.org/sites/factbook-201 3-en/l 2/02/03/index.html?itemld=/
content/chapter/factbook-201 3-1 00-en; OECD, Better Life Index, http://www.oecdbetterlifeindex.org/topics/health/;
World Health Organization, What is Overweight and Obesity? http://www.who.int/dietphysicalactivity/childhoodwhat/
en/ (last visited Mar. 25, 2015); United States Department of Health and Human Services, Office of the Surgeon General,
The Growing Epidemic of Childhood Obesity, http://www.surgeongeneral.gov/news/testimony/
childobesityo3o22004.html [hereinafter Childhood Obesity].
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history.12 While empirical evidence about the causal links between obesity and life expectancy

remains mixed, a general agreement exists that obesity has an overwhelmingly negative impact

on quality of life.13 Likewise, the prevalence of obesity diverges considerably along the

dimensions of gender, race and socioeconomic status, raising questions about equality in

health.14 The neglect of health equity in the United States discourse on obesity reform is not only

unfortunate, but also contrary to much-celebrated values of liberty and equality. Likewise, at a

level of generality, the public animosity towards obesity reform in the United States parallels

hostility confronted by obesity reformers elsewhere in the world,15 where the public tends to

perceive obesity through an individualistic lens.

At the international level, state sovereignty shields more progressive reform efforts in the

global policy domain of nutrition. While regulatory challenges at national and international levels

are distinctly different, domestic reform processes are inevitably influenced by activities on the

12 Childhood Obesity, id.

Steven B. Heymsfield & William T. Cefalu, Does Body Mass Index Adequately Convey a Patients Mortality Risk?,
309 JAMA 87—8 (2013).

Centers for Disease Control and Prevention, Obesity and Overweight for Professionals: Data and Statistics: Adult
Obesity, http://www.cdc.gov/obesity/dafa/adult.hfml.

See, e.g., Nuffield Bioethics, Whose Potbelly is it Anvay? http://nuffieldbioethics.org/news/201 0/whose-
potbelly-is-it-anyway! (last visited Mar. 25, 2015).

5
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international level.16 Domestic obesity reform is complicated by the globalization of economic

activities17 and multinationalization of the food industry18;these trends affect what people eat

and change working patterns that further discourage physical inactivity considerably. Empirical

evidence suggests that the sedentary lifestyle increasingly permeates developing countries

16 For discussions on the globalization of public health, see generally Allyn L. Taylor, Governing the Globalization of
Public Health, 32 J.L. MED. & ETHIcS 500 (2004) (noting that “Infectious and non-communicable diseases, international
trade in tobacco, alcohol, and other dangerous products as well as the control of the safety of health services,
pharmaceuticals, and food are merely a few examples of contemporary transnationalization of health concerns. The
rapid development and diffusion of scientific and technological developments across national borders are creating new
realms of international health concern, such as aspects of biomedical science, including human reproductive cloning,
germ-line therapy, and xenotransplantation, as well as environmental health problems, including climate change,
biodiversity loss, and depletion of the ozone layer. Growth in international trade and travel, in combination with
population growth, has served to increase the frequency and intensity of health concerns bypassing or spilling over
sovereign boundaries.”) See also Benn McGrady, TRADE AND PUBLIC HEALTH: THE WTO, TOBACCO, ALCOHOL,
AND DIET (201 1)(noting that “The general benefits of liberal trade policies, such as greater competition and lower prices,
can translate into negative health consequences. In particular, where increased competition and lower prices stimulate

consumption of harmful products, there is likely to be a correlative increase in associated morbidity and mortality.) See
also Tracey Epps, INTERNATIONAL TRADE AND HEALTH PROTECTION: A CRITICAL ASSESSMENT OF THE WHO’S
SPS AGREEMENT (2008) [hereinafter INTERNATIONAL TRADE AND HEALTH PROTECTION] (examining whether the
international trade and public health regimes can co-exist in balancing different competing obiectives); Indeed, in the last
decade, the linkage between trade and public health has gained a considerable traction within the international
community. In 2006, the World Health Assembly passed a resolution urging the need for greater coordination in the
development of trade and health policies. A year later, the foreign minister of Brazil, France, Indonesia, Norway, Senegal,
South Africa and Thailand issued the Oslo Ministerial Declaration. In 2011, the United Nations adopted the Political
Declaration on the Prevention and Control of Non-communicable Diseases. Currently the civil society is proposing that
NCD5 should be incorporated within the post-2015 Development framework. See Fifty-nine World Health Assembly,
International Trade and Health, W.H.A 59/15 (2006); Celso Amorim et al., Oslo Ministerial Declaration - Global Health: A
Pressing Foreign Policy Issue of Our Time, 369 THE LANCET 9570, 1373-8 (2007);Political Declaration on Non-
communicable Diseases, supra note at 9; The NCD alliance, http://ncdalliance.org/post-201 5-development-framework-
and-ncds (last visited Feb. 25, 2015); for a discussion on the integration of health into foreign policy see, e.g., Michelle L.
Gagnon & Ronald Labonté, Understanding how and why Health is Integrated into Foreign Policy - a Case Study of
Health is Global, a UK Government Strategy 2008—20 13, 9 GLoBALIzATIoN & HEALTH 24 (2013) (noting that in the
instance of UK involvement in global health it was primarily motivated by self interest: “Investing in global health was also
seen as a way to enhance the UK’s international reputation. A focus on global health to primarily benefit other nations
and improve global health per se was a prevalent through weaker theme

17 For instance, US exporters introduced turkey tails to Samoa after World War II, and they became a local delicacy.
The popularity of turkey tails with their high fat content gradually replaced the healthier local diet. This change
corresponded with increased prevalence of obesity in Samoa. In an attempt to halt the escalating prevalence of obesity,
the Samoan government placed an import restriction on turkey tails, which was met with strong US resistance. In fact,
the World Trade Organization blocked Samoa’s application for membership in part because of the import restriction.
Consequently, Samoan officials turned to the World Health Organization for help in combating US-based poultry
companies’ food strategies on the island, with little success. See John Norris, Make Them Eat Cake: How American is
Exporting it Obesity Crisis, FOREIGN POL’Y, Sept 3, 2013, http://foreignpoIicy.com/201 3/09/03/make-them-eat-cake/.

6



Let’s Talk about Fat: Aim and Scope

through the global channels of trade and media.19 With almost eighty percent of deaths from

non-communicable diseases occurring in lower- and middle-income countries,20and food

insecurity and undernutrition now coexisting with obesity in many developing countries,21 a key

question about social justice arises.

Insofar as obesity is a social problem it is suggested that social arrangements and

distribution of economics resources matter in the distribution of good health. From this

viewpoint, it is suggested that government should promote equality of opportunities.22In

particular, as many economists assume that the pancreas to ill health is to invest more in

enhancing health care access for the individual, they tend to overlook the fact that ill health is an

avoidable consequence of poor economic and social arrangements.23Public health scholars

and social justice theorists have begun to reorient the debate;24 this dissertation joins these

,See, e.g., Roger Magnusson, The Role of Law and Governance Reform in the Global Response to Non-

Communicable Diseases, 10 GLOBALIZATION & HEALTH 44 (2014), available at http://www.globalizationandhealth.com/
content/i 0/1/44/abstract (last visited Mar. 25, 2015); Lawrence 0. Gostin & Allyn L. Taylor, Global Health Law: A

Definition and Grand Challenges, 1 PuB. HEALTH ETHICS 53—63 (2008), available at http://phe.oxfordjournals.org/content/
1/1/53 (last visited Mar. 25, 2015); Lawrence 0. Gostin & Allyn L. Taylor, Global Health Law: A Definition and Grand

Challenges, 1 PUB. HEALTH ETHICS 53—63 (2008); Lawrence 0. Gostin & Eric A. Friedman, Towards A Framework

Convention on Global Health: A Transformative Agenda for Global Health Justice, 13 YALE J. HEALTH POL’Y, L. & ETHICS

1, 48-9 (2013); Roger Magnusson, Mapping the Scope and Opportunities for Public Health Law in Liberal Democracies,

35 J.L. MED. & ETHICS 571, 574 (2007); Corinna Hawkes, Uneven Dietaty Development: Linking the Policies and

Processes of Globalization with the Nutrition Transition, Obesity and Diet-related Chronic Diseases, 2 GLOBALIZATION &

HEALTH 4 (2006); P. Gordon-Larsen & B. M. Popkin, The Nutrition Transition: Worldwide Obesity Dynamics and their

Determinants. 28 J. INT’L. ASSOC. STUDY 3, 2—9 (2004); William A. Bogart, REGULATING OBESITY?: GOVERNMENT

SOCIETY, AND QUESTIONS OF HEALTH (2013).

20 World Health Organization, Obesity and Poverty: a New Public Health Challenge, http://www.who.int/nutrition/

publications/obesity/92751 15761 /en/index.html.

21 World Health Organization, Background, http://www.who.int/nutrition/topics/2..background/en/indexl html.

22 See, e.g., Normal Daniels, JUST HEALTH: MEETING HEALTH NEEDS FAIRLY (2008) (arguing that “health is of

special moral significance because it contributes to the range of exercisable or effective opportunities open to us.”) at 2.

23ld

24 Madison Powers & Ruth Faden, SOCIAL JUSTICE: THE MORAL FOUNDATIONS OF PUBLIC HEALTH AND

HEALTH POLICY (2006).
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efforts. Accordingly, this dissertation focuses on the United States’s experience as a lens to

explore the proper role of government in obesity reform specifically, and in public health

prevention generally.

Additionally, this dissertation is interested in the role of law and governance reform in

promoting health worldwide. The analysis begins with the proper role of government first. I

propose a discursive, process-based approach in Chapter Three, and demonstrate its

application in Chapter Four. Then the process-based approach is used to examine the role of

WHO in global health governance in Chapter Five. I argue that a deliberative public sphere at the

international level is critical for settling normative disputes and clarifying different competing

priorities amongst countries. Granted, political deliberation in international institutions will not

necessarily lead to substantive agreements about disputed matters over health. But the creation

of such a space is the first crucial step towards a stable global legal order. Most importantly,

crafting a public sphere that brings different actors together to exercise rational decision-making,

as chapters Three and Five demonstrate, carries the benefits of fostering a shared responsibility

and cultivating a common identity of the individual as a member of the world community. Both of

these pursuits are essential to the creation of solidarity and broader social justice. Social justice

is important not only for moral reasons, but because it fuels a well-functioning global legal order.

The dissertation starts from the premise that the government has a positive duty to

ensure the individual has a minimal level of health capabilities, and that obesity reform makes a

fair range of opportunities available to the individual.25 However, this is not to suggest that anti

obesity measures can be a magic bullet for a medical condition that has deep social roots and

consequences. Nor do I wish to suggest that any specific mix of anti-obesity interventions or

25 Supra note at 22.

8
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regulations can prevent worldwide obesity and chronic disease. Given that the etiology of

obesity is complex, in a pluralist society government must experiment with a variety of anti-

obesity measures, and collectively, find the appropriate public health responses through a

process of trial and error. Accordingly, political participation in decisions about appropriate

distribution of social and economics resources is critical for both normative and pragmatic

reasons.

I advance a discursive, process-based approach towards obesity reform, drawing from

various strands of legal, political and international relations theory while seeking to reconcile

competing interests of the individual, the market and the state. I argue that through repeated,

reasoned exchanges between the regulators and the public, public deliberation about obesity

measures gradually aligns the varying interests of the relevant stakeholders. A small, significant

body of literature has discussed the use of law in promoting public health, but the primary focus

of this dissertation is not about the legitimacy of public health law per se. Instead, the focus of

this dissertation is about the discursive interaction among the individual, the market and the

state that takes place within a public deliberative space created by anti-obesity measures. Public

deliberation about public health policy is important principally because it engages different

individuals with disparate interests in decision-making in matters of health.26 Likewise,

deliberation also lends legitimacy to obesity reform. The discursive power of deliberation in

impacting the behavior of the individual and the market is often overlooked, paradoxically

because deliberation is an essential element of good governance. While communication function

of anti-obesity measures does not necessary lead to a substantive improvement in population

26 Professor Lawrence Gostin agrees and elaborates, “civic participation also gives communities a stake in their

own health — it provides a feedback mechanism for informing policy and arriving at more considered judgements.”

Supra note at 5, 75.
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health, it is through these interactions that a society collectively discovers the relationships

governed by the rules in question. In this dissertation, I focus on the deliberative public sphere

created by anti-obesity measures and claim that through a repeated interaction of reasoned

exchanges, the society collectively (re)defines the parameters of the proper role of government in

obesity reform in that society. Accordingly, this dissertation takes a social justice view of obesity

reform as a starting point.

This introductory chapter begins by summarizing the various strands of legal theory,

highlighting the varying challenges confronted by obesity reformers under different approaches.

Following the brief overview of different approaches towards obesity reform, the chapter then

lays out my central thesis. This is followed by a clarification of the terms used throughout the

dissertation. The chapter also provides an overview of subsequent chapters, outlining its inquiry

into the proper roles of government and WHO in obesity reform.

II. Obesity and Regulatory Challenges

From a regulatory viewpoint, obesity prevention presents a unique — and challenging —

problem. One reason is that obesity reform aimed at protecting the health of a population often

does not result in immediate health benefits for affected individuals, yet there is a perception of

encroachment on individual liberty.27 Adding to the regulatory complexity, in a liberal democracy,

particularly in an individualistic culture such as the United States, obesity prevention is often

portrayed as an act of government overreaching into the private realm of consumption.28As

27 See, e.g., What (Not) To Do About Obesity, supra note at 3; Mark A. Rothstein, The Limits of Pub/ic Health: A
Response, 2 PUB. HEALTH ETHICS 84—8 (2009); Let the Shoemaker Stick to His Last, supra note at 4. Rethinking the
Meaning of Public Health, supra note at 4, The Scope and Limits of Public Health Law, supra note at 4.

28 Lindsay F Wiley, Micah L. Berman & Doug Blanke, Who Your Nanny? Choice, Paternalism, and Public Health in
the Age of Personal Responsibility, 5 J.L. MED. & ETHICS 88 (2013).
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such, the public tends to perceive interventions negatively. Hostility towards interventions has

contributed to a personal responsibility narrative that dominates discourse about obesity reform

in the Untied States.29

A small, but growing body of public health law scholarship has begun to challenge

critically this dominant personal responsibility narrative.30This strand of scholarship attempts to

re-conceptualize obesity as a symptom of deeper environmental and social concerns. The “new”

public health movement promotes a collective welfare narrative that focuses on the cumulative

effects of unfair social conditions underlying ill health. Today, the two dominant views about

obesity reform have engendered two competing outlooks: the liberal outlook, which sees the

individual as responsible for her health and the market as best situated to coordinate societal

response towards obesity, and the communitarian outlook, which sees society as playing a more

important role in obesity prevention, espousing interventions outside the market.

The polarized cultural worldviews about the social order and the individual that underlies

the discourse about obesity reform also explains the divided stances towards the appropriate

response to the obesity epidemic. The fundamentally different philosophical outlooks—liberal

and communitarian—also largely inform the different approaches to legal theory about obesity

reform. For instance, the conventional law and economics approach toward the obesity

epidemic tends to privilege individual liberty over collective welfare, consistent with its liberal

29 See, e.g., What (Not) To Do About Obesity, supra note at 3.

30 Id. See also GLOBAL HEALTH LAW, supra note at 5.
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foundations that premise the individual as self-sufficient in her pursuit of health.31 As such, a law

and economics approach tends to espouse market-based solutions without giving consideration

to the fact that different individuals have varying capacities to pursue optimal health. In contrast,

a public health approach with roots in communitarianism tends to focus on improving collective

welfare, recognizing that the individual cannot achieve health security independently.32However,

the public health approach also tends to favor interventions that are imposed from above,

insufficiently considering that for interventions to be meaningful the individual must also want

good health. The disagreement between the two competing approaches largely explains how

progress in obesity reform has been stymied.

Much has been written about the deep-seated and divided philosophical and cultural

views on the social order and the individual, which is also evident in the disciplinary divide

between the legal and public health communities.33In past decades, the legal and the public

health communities have been able to reconcile their ideological disagreements (to a certain

extent) in pressing circumstances such as the containment of infectious disease outbreaks or

compulsory vaccination campaigns.34Both communities have recognized that there are some

31 For a brief introduction on the different strands of legal thoughts see, e.g., Rethinking the New Public Health,
supra note at 4; Thaddeus Mason Pope, The S/ow Transition of U.S. Law Toward a Greater Emphasis on Prevention, in
PREVENTION VS. TREATMENT: PHILOSOPHICAL, EMPIRICAL AND CULTURAL REFLECTIONS (2011); For a brief
description on the conflict in promoting public health in an individualistic culture, see Scott Burns, The Invisibility of Public
Health: Population-Level Measures in a Politics of Market Individualism, 87 AM. J. PUB. HEALTH 1607, 1608 (1997)
[hereinafter The Invisibility of Public Health]; Francoise Baylis et al., A RelationalAccount of Public Health Ethics, 1 PuBLIC
HEALTH ETHIcs 196—209 (2008); Public Health and Liberty, supra note at 6; Ruth Faden & Sirine Shebaya, Public Health
Ethics in THE STANFORO ENCYCLOPEDIA OF PHILOSOPHY (Spring 2015 Edition), Edward N. Zalta (ed.), http://
plato.stanford.edu/archives/spr2Ol 5/entries/publichealth-ethics/; for an in-depth discussion on the linkage between
equality and health see Dan Beauchamp, THE HEALTH OF THE REPUBLIC, EPIDEMICS, MEDICINE, AND MORALISM
AS CHALLENGES TO DEMOCRACY (1998); Jennifer P. Ruger, Democracy and health, 98 OJM 299—304 (2005).

32/d

331d.

3 Global Health Law, supra note at 5.
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circumstances in which collective welfare trumps individual liberty. In the past, for committed civil

libertarians obesity presented no such immediate and urgent threat to the individual or the

collective.35 However, the medical and economic costs of obesity-related illnesses have begun

to transform positions of some civil libertarians. Yet they espouse limited government in obesity

reform because they conceive the market as the main engine for human development. Although

on a general level, classically liberal theories of law and economics and communitarian-oriented

theories of social justice agree that obesity may warrant some form of intervention, the two

groups define intervention differently and espouse different roles for government in obesity

reform. The different conceptions of government in obesity reform have practical implications for

the choice of regulatory instruments, the conditions for intervention, and in defining the scope

and limits of intervention.

Each theory of intervention—even if theoretically elegant—provides a distinct view of the

individual, the market and the state in their interaction with each other. Liberal theories conceive

the individual as an agent capable of pursuing self-interest in the market strategically.36This

model is inadequate, however, because not all individuals possess the same capabilities in their

pursuit of health. This strand of scholarship conceives the individual narrowly, confining the

individual to her identity as a consumer, disregarding the individual’s possession of multiple

identities beyond the market sphere.37 Overemphasizing the individual’s capability as a

consumer in the market sphere might adversely diminish the role of government in cultivating the

351d.

36 Let the Shoemaker Stick to His Last, super note at 4.

The Invisibility of Public Health, supra note at 31,1608.
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individual’s capability as a citizen.38 Likewise, liberal political theory that promotes the values of

choice and liberty may adversely encourage rent-seeking organized interests in the market

sphere; this may gradually erode the individual’s shared identity as a member of the collective.

Without a shared sense of collective identity, this can lead to a diminishing investment in the

public health infrastructure.39One consequence of under-investment in public health

infrastructure is that it can affect the most vulnerable, disadvantaged populations

disproportionately in their pursuit of optimal health, raising questions about justice.4°

In other words, the core tenets of liberal political theory—choice, liberty, autonomy and

free market—undervalue the intrinsic value of health both to the individual and the state. This

version of liberalism, premised on the assumption that the individual is a self-sufficient and self-

reliant entity, does not adequately take into account that disease and disability restrict the range

of opportunities the individual otherwise is free to explore.41 To the extent that chronic diseases

such as diabetes and cardiovascular diseases relate to socioeconomic conditions and are

preventable, overemphasizing the function of the government as protecting individual liberty in

the free market may actually render such protection, in practice, illusory.42 In other words, a

language of rights, liberties, obligations, and autonomy can mask the human inequalities

beneath a supposedly egalitarian society. To be sure, the capability of the individual to achieve

38 Public Health and Liberty, supra note at 6.

° Scott Burns, From Health Care Law to the Social Determinants of Health: A Pub/ic Health Law Research
Perspective, 159 u. PA. L. REv.1649, 1651-2 (2011).

° Scott Burns, chiro Kawachi & Austin Sarat, Integrating Law and Social Epidemiology, 30 J.L. MED. & ETHIcS 510
(2002).

41 See, e.g., Norman Daniels & James Sabin, Limits to Health Care: Fair Procedures, Democratic Deliberation, and
the Legitimacy Problem for Insurers, 26 PHIL. & PUB. AFF. 303—350 (1997).

42Supra note at 39,
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optimal health is relative to her access to societal resources and is largely determined by her

genetic attributes. However, insofar as chronic diseases are largely preventable and that obesity

can penetrate across generations through the channel of poverty warrant further

consideration.43In particular, interventions are necessary to the extent that the existing patterns

of excessive consumption both are embedded in and emanate from the structures of unequal

balance of market power among individuals.44A body of empirical evidence suggests that ill

health is closely associated with a diminishing level of political participation.45As a pragmatic

matter, who participates in the political process affects the ways in which policy is designed and

implemented.46Political participation is also important for normative reasons: Political

participation confers public power to the government that both constrains the individual

sovereignty and affects the well-being of individuals and the opportunities to which individuals

are exposed.

A public health approach towards obesity reform recognizes that health cannot be

obtained independently; the pursuit of the optimal health is not so much an individual as a

collective responsibility. Accordingly, the public health approach focuses on fostering the

individual’s ‘ shared collective identity, with a central emphasis on associated life. This strand of

° Special Rapporteur on the Right to Food, Report submitted by the Special Rapporteur on the eight to Food,

Human Rts. council, U.N. Doc. NHRc/19/59 (Dec. 26. 2011)(by Olivier De Schutter) available at http://www.ohchr.org/

Documents/HRBodies/HRcouncil/RegularSession/Sessionl 9/A-HRc-l 9-59en.pdf; See also Lawrence 0. Gostin,

Socioeconomic Disparities in Health; A Symposium on the Relationships Between Poverty and Health, 15 CEo. J. ON

POVERTY L. & POLY 571 (2008).

441d.

‘° Normal Daniels, Bruce Kennedy, & Ichiro Kawachi. Why Justice is Good for Our Health: the Social Determinants

of Health Inequalities. 128 DAEDALuS 4, 215-251. (1999); see also, IS INEQUALITY BAD FOR OUR HEALTH? (Norman

Daniels et al. eds., 2000).

46 Supra note at 39.

Rethinking the New Public Health, supra note at 4.
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scholarship argues that the government’s responsibility in obesity reform extends from its role in

protecting the fair range of opportunities available to the individual, conceives the individual in

relational terms and attempts to reorient the debate beyond the dominant liberal framework.

Significantly, this conception of the individual as part of the collective has begun to extend

interventions—within the limitations of resources—to mitigate the systematic causes of ill health.

A public health approach towards obesity reform, though admirably ambitious, comes with two

critical challenges.

First, while there is a significant agreement that health is strongly correlated to

socioeconomic status, this does not necessarily mean that interventions that flattens income

levels will result in an improved population health. The second central problem is that this strand

of scholarship tends to support interventions imposed from above, not taking into account that

unless the individual’s conception of a good life aligns with that of the regulator, the individual is

unlikely to internalize the new norms. That is to say, the individual must also want good health in

order for interventions to be both meaningful and sustainable. Thus, as a fundamental matter,

the individual must also be self-motivated in her pursuit of good health. The public health

approach recognizes that the government has a positive obligation in providing an environment

conducive to health, but this would only goes as tar as the individual also wanting good health

and being in active pursuit of it.

Another way of conceptualizing the disagreements between the theories is by their

varied emphases in intervention. The liberal political theory tends to espouse interventions that

seek to strengthen the procedural dimension of the decision-making process at the individual

level. By contrast, the public health approach tends to focus on improving the substantial health

outcome at the population level. That is, liberal theorists tend to support interventions that
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strengthen individual autonomy in the decision-making process, whereas public health

advocates tend to support interventions which mitigate negative health consequences stemming

from unfair social arrangements and unjust human conditions. Given that the etiology of obesity

is inherently complex and difficult to reduce to a single contributor, each of the approaches thus

far attempts to address only one facet of the obesity problem. But, separately, neither

satisfactorily addresses the whole cascade of obesity causes. The varied normative

commitments between the market-based and the public health approaches is often portrayed

as a clash of ideologies between preserving individual liberty and promoting collective welfare.

As a practical matter, different normative understandings of the role of government in

obesity reform lead to different prescriptive outcomes. For instance, liberal theories with their

normative commitments to choice, liberty and efficiency generally hold a strong presumption

against affirmative state action; under classical liberalism and theories of law and economics,

interventions are designed to strengthen the individual’s capability in decision-making process to

the extent possible. This normative justification lead to measures such as mandatory disclosure

of nutritional information, educational campaigns that raise health awareness and measures that

incentivize healthier behaviors through private health care providers. Simply put, classical

liberalism and theories of law and economic tend to focus on improving the procedural aspect of

decision-making process at the individual leveL By contrast, theories of social justice conceive of

the individual as part of the collective, so interventions tend to focus on improving the

substantive health outcome at the population level. Thus progressive interventions such as

banning trans-fats, taxing sweetened drinks, mandatory health care coverage and even

affordable housing are generally viewed as beneficial to the society as a whole, which justifies

interventions.
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Admittedly, the brief sketch of the competing approaches towards obesity reform is

necessarily simple, and does not sufficiently capture the wealth of literature or depth of the

discussion devoted to the subject. There are a variety of ways to categorize legal theories and

their varied approaches towards obesity reform. The understanding sketched above of the

divided views towards obesity reform, however, is useful as a heuristic for the discussion of the

role of government in the “new” public health movement which this dissertation takes as a

starting point of discussion.

III. Thesis

This dissertation contains two general claims on the proper role of government in

obesity reform. First, I argue that the primary public health authority should be allocated at the

level of the population most affected by the regulation. This is what is commonly known as the

“principle of subsidiary.”48Allocating public health authority to the local government carries the

advantages of mediating the different needs of the community and the government, in addition

to being most proximal to the affected populations. Equally, allocating the primary public health

authority to the local government manifests a more direct and accountable form of democracy.

However, this is not to suggest that the higher levels of authority—namely, the state, national

and international—play second fiddle in obesity reform. On the contrary, a broader, holistic

understanding of health, in which ill health is conceived as an expression of human inequalities,

discrimination and poverty, suggests that the public health enterprise extends to a coherent and

coordinated effort between the central government and the international organization, dispensed

within multiple layers of governance. However, the risk of defining a public health enterprise as

broadly as sketched above is that it may obscure the responsibility allocated to the public entity

‘ INTERNATIONAL TRADE AND HEALTH PROTECTION, supra note at 16.

18



Let’s Talk about Fat: Aim and Scope

at each level of governance. Accordingly, I argue that because the proximity of the local

government to its people, the decision-making process should occur at this level, as the local

government is the best situated and most responsive legal entity within this complex, multi

layered government to meet the needs of the population affected by regulations.

In addition, allocating public health authority to the local government also arises out of

pragmatic needs, largely related to my second claim. Public health interventions are legitimated

by reference to the procedures used to decide them—if the procedures are themselves fair. On

pragmatic grounds, belief in the legitimacy of public health authority can enhance self-motivation

of the individual in complying with regulation. For instance, smokers comply with smoking bans

in public places not only because the ban carries the threat of sanction, but also because

smokers believe the ban is legitimate.49The latter belief is particularly relevant in the context of

obesity, since most obesity-related regulations carry virtually no threat of sanction (nor should

they). Public deliberation also has the potential of bringing together rather than isolating

individuals from the public health enterprise.

While in many ways obesity reform remains in its infancy, it has begun to transform the

ways in which society thinks about obesity interventions. Obesity reform has engaged different

individuals with varied perspectives about interventions. This brings me to my second claim.

Chapter Three argues that regulation through law has created a public space in which

individuals come together and debate different conceptions of justice and the common good. A

process-oriented decision-making encourages individuals with disparate views to express

opinions that shape the contour of the collective’s commitments towards obesity reform. The

overarching goal of intervention is to ensure individuals can reach their optimal health. But such

REGULATING TOBACCO (Robert L. Rabin & Stephen D. Sugarman eds., 2001).
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a goal cannot be reached unless there is a preliminary agreement among individuals about

whether certain anti-obesity measure is appropriate means to the end. Thus, the intermediate

goal of intervention is to facilitate dialogue about fundamental political values in order to help the

individuals identify shared political principles and belief.

Interventions are important, not because of their potential to achieve substantial health

outcomes, but because interventions, particularly controversial ones, serve as a vehicle for

starting difficult public conversations. These conversations revolve around the distribution of

scarce social resources. Repeated interactions expose differently situated individuals to a variety

of perspectives. The process encourages individuals to discuss their beliefs with others who

may think differently. The process strengthens public reasoning by requiring the individual to put

self-interest aside and articulate concerns that are of general interest in the public sphere,

independent of profit-motive. The moral basis for a rational, deliberative process is common to

many conceptions of democracy, which is also particularly relevant in the context of obesity

reform. In short, direct participation among individuals who are moral equals in collective

decision-making has an intrinsic appeal.

Furthermore, a continual dialectic among key stakeholders encourages the individual to

internalize the new health norms, or at least to begin to align the varied perspectives to arrive at

a collective response appropriate for the local context. Because obesity reform involves a

combination of interventions where finding the appropriate mix stems from trial and error, obesity

reform is essentially a self-learning process in which the community arrives at the appropriate

response collectively. Focusing on local learning and self-government has the advantage of

heightening the accountability of government in promoting public health.
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Admittedly, my approach towards obesity reform may not achieve a desirable,

immediate, and substantial health outcome both at the individual and population levels. Instead,

the primary purpose of this approach is to draw attention to the discursive interaction generated

by the enactment of public health measures, and thereby advocate for a legal system that

focuses on a fair process of decision-making at the population level. From this viewpoint,

substantive health outcome is secondary to procedural justice in decision-making. This point

may seem counterintuitive to public health advocators whose disciplinary mission is to achieve

substantive improvement in population health. However, as I demonstrate in Chapter Three,

fairness in the process may have greater weight than fairness in the outcome for two key

reasons.

First, meaningful obesity reform means that the individual must also want good health

and be in active pursuit of health in all stages of life. While the government has a positive duty to

protect the fair range of opportunities available to the individual, since patterns of health are

seen to be shaped by an individual’s social, economic and cultural contexts,5°the individual

must also take advantages of these opportunities and make choices that are meaningful. This

also implies that that government ought to ensure that the individual possesses a minimal level

of health capabilities necessary for a flourishing life. Participating in the decision-making process

both in the market and the political spheres reinforces and empowers the individual in her

pursuit of health. Second, what constitutes a substantive improvement in health outcome is

both empirically and normatively disputed, in contrast, what constitutes as a fair process of

public health decision-making is not.

° world Health Organization, Life course Perspectives on Corona’ Heart Disease, Stroke and Diabetes, http://

www.who.int/ageing/publications/chronic_diseases/en/
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A discursive, process-based approach requires the individual who is affected by

regulations to examine her own choices in light of relevant deliberations of others who are

similarly situated. For instance, a portion-size regulation on sweetened drinks requires the

individual and the affected community to examine critically the merit of the intervention by taking

account of the relevant scientific evidences and social facts. As a normative matter, a process-

based approach also requires the public officials to publicly defend their policies; being explicit

about the choice of regulatory instrument also means that the underlying regulatory reasoning

must be coherent and consistent with overall obesity reform policy. Likewise, public participation

and public reasoning confer legitimacy to the government in obesity reform. Through repeated

interactions amongst the key stakeholders, it is possible that the perceived legitimacy of the

decision-makers in obesity reform could facilitate the process of normative internalization at the

individual level, leading the individual to begin to align her values and belief with that of the

regulator and the society at large.

The focus of this dissertation is necessarily narrow in the sense that the discussion

concentrates on the public deliberation that underlines public regulation in determining the

proper scope of interventions. I also recognize that broader public deliberation may take many

forms and make use of many institutional avenues outside of the political institution. But for the

purposes of this dissertation, the discussion is limited to deliberations within the political realm.

Obesity reform often involves the discussion of interventions that venture into the terrain

of legal and political controversies. In this regard, public dialogue—which admittedly often does

not lead to agreement—carries the instrumental benefits of pooling dispersed resources relevant

to obesity reform, which is beneficial for collective learning. Through repeated interactions and

public reasoning that expose different individuals with varied normative views to collectively
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explore viable alternatives, we might begin to align disparate views. Most importantly, public

discussion also fosters a shared sense of collective identity, which is instrumental in finding a

common ground between different situated individuals.

Thus, my process-based approach helps to reorient the debate about the proper role of

government in obesity reform. This approach focuses on the individual both as the agent

capable of change, and also as a citizen who, by virtue of her shared sense of collective identity,

participates in rational deliberation to find mutually agreed solutions that are acceptable to the

relevant stakeholders.

IV. Limitations

The scope of the dissertation is limited in a number of ways. First, the study does not

examine the discursive processes occurring outside of political sphere, which are also important

in facilitating and disseminating new health norms. Instead, it focuses on the discursive

interaction between different actors within the political sphere to illustrate the fluid aspects of the

relationships among the individual, the market and the state. In this sense, the study is narrow,

limited by pragmatic need to place a limitation on the scope of the study. To be sure, there are a

variety of ways in which the state may encourage and incentivize individuals to adopt healthy

lifestyle. Educational and media campaigns, fiscal measures, workplace wellbeing programs,

restrictions on marketing, or agricultural subsidy are ways in which a government may

incentivize healthier behaviors at the population level. Aside from whether these measures are

effective ways to incentivize healthier eating patterns, arguably these are distal measures which

are less threatening (with the exception of fiscal measures) to the exercise of individual liberty,

which some civil libertarians may approve. However, because these measures are less visible to
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the public, the discursive power of these measures in changing individual in thinking about

lifestyle choices is also less apparent. For this reason, the study focuses on two behavior-based

interventions, the proposed portion-size limit on sugar-sweetened drinks and the population-

wide diabetes surveillance system, to cast new light on the ways in which public perceptions of

public health measures change over time. These measures are chosen partly because they

represent a nascent form of public health intervention, and partly because they are

administratively cheaper to implement, which in a financially parsimonious world, suggest that

governments are likely to favor these type of interventions. It should also be noted that the

dissertation draws on existing empirical studies without critically examining the merits of their

methodologies and conclusions herein.

The dissertation does not offer recommendations as to the types of public health

intervention that could mitigate the obesity epidemic. Instead, the dissertation is interested in the

process—the expressed values of public health interventions and the incremental shifts in public

perception—that take place in the political realm of policy debate. It is hoped that this analysis

will contribute to a better understanding of the discursive power generated by the growing

interest in this nuanced type of intervention both at the national and the international levels.

One significant omission, perhaps, is the discussion on the respective roles of the state

and the federal governments in public health promotion. This issue has not been discussed

primarily because the scope of the dissertation must be reasonably limited. In addition, because

the dynamics between the state and the federal governments in the United States is uniquely

distinct, it would be difficult to draw generalizable conclusions applicable for public health

promotion elsewhere in the world. To be sure, the ability of different national and local

governments to implement relevant public health measures is likely to differ significantly subject
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to resources, legal culture and political support. The analysis in this dissertation focuses on

discursive interaction and strives to make generalizable observations about the relationships

between different actors that could be useful for future public health advocacy.

Similarly, the dissertation does not examine the theoretical and policy implications of the

passage of the 2010 Patient Protection and Affordable Care Act (PPACA) on public health

promotion. While the PPACA creates the National Prevention Council51 which “develop[s} policy

and program recommendations and advise[s] ... lifestyle-based chronic disease prevention and

management”52which is critical for coordinated public health responses, the actual impact of

these recommendations on behaviors of state and local governments remains to be seen.

Another limitation of this dissertation is that it focuses narrowly on the role of WHO in

the global policy domain of nutrition. The dissertation does not consider the roles of other

relevant international organizations such as the World Trade Organization, the CODEX and the

Food and Agriculture Organization on domestic obesity reform, which would be a different

inquiry into the institutional interaction amongst international organizations and states. Rather,

the purpose here is to examine the discursive interaction between the individual, the market and

the state within a multilayered governance system. Likewise, the study does not examine the

role of the transnational food and beverage industry in domestic and global obesity reforms,

which has attracted substantial discussion in the literature. A more detailed and specific

description of the limitations of the process-based approach are contained in chapters Four and

Five, which concern case studies and the role of the WHO respectively.

51 united States Department of Health and Human Services, National Prevention Oouncil, http://
www.surgeongeneral.gov/initiatives/prevention/about/index.html

52 Patient Protection and Affordable Oare Act, Pub. L. No. 111-148, 124 Stat, 119 (2010), amended by Health care

and Education Reconciliation Act of 2010, Pub. L. No. 111-152, 124 Stat. 1029 (2010), §4001 (t).
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V. Terms

In the remainder of this introductory chapter, introduce the key conceptual vocabulary

terms that occur throughout the dissertation. The aim is to provide preliminary definitions of

these terms that will both clarify and add precision to the more detailed discussions that follow.

1. “Regulator” is used as an umbrella term to refer to public officials who in their official

capabilities are capable of regulating matters of health, or matters that affect health directly

and indirectly. These include public officials in the executive or the legislative branch of

government. Occasionally, I use “regulator,” ‘decision makers” and “policy makers”

interchangeably to refer to individuals who set policies and make decisions by themselves or

as part of the collective. While at the international level, transnational corporations,

nongovernmental organizations (NGO5) and international organizations also affect

processes and outcomes in the global policy domain of nutrition, for the purposes of this

dissertation, because governments remain the primary public entity responsible for the

health of their constituents and because that decision-making authority remains vested in

government officials, I focus on government officials specifically.

2. “Governance” according to Stephen Krasner includes “implicit or explicit principles,

norms, rules and decision-making procedures”53by which the international actors operate.

Scholars in different disciplines define governance differently. Because this dissertation is

interested in the proper role of the WHO in global health governance, I use “governance” to

refer both to the formal decision-making processes of the WHO and international

organizations and to informal decision-making processes such as the Millennium

Krasner, Structural Causes and Regime Consequences, 36 INT’L ORG. 2,185-205, at 186.
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Developmental Goals and Codes of Conduct that influence state behaviors. In short,

‘governance” denotes the myriad of ways in which a society organizes and manage its

affairs collectively.

3. “Norms” refer to informal social rules that individuals feel compelled to follow

because of an internalized sense of duty, or out of fear of external, non-legal sanction (e.g.,

reputation cost), or both.

4. “Public sphere” is used differently by scholars in different contexts. Jürgen

Habermas uses it specifically to refer to deliberation outside of political institutions.54For the

purposes of this dissertation, “public sphere” is used here in a more narrow sense. I use

“public sphere” to mean places where policy makers engage with the public through their

legislative or executive acts within the political realms.

5. “Paternalism” is used in accordance with Gerald Dworkin’s working definition.

Dworkin defines it as the “interference of a state or an individual with another person,

against their will, and defended or motivated by a claim that the person interfered with will

be better off or protected from harm.”55 This definition provides the basis for discussion on

the individual as an autonomous entity that is taken up in Chapter Two.

6. “Civil libertarians” refer to individuals who advocate personal freedom and express a

political preference for limited governments in their political outlooks. Some scholars further

distinguish civil libertarians from “economic libertarians” who espouse free, competitive

Jennifer Mitzen, Reading Habermas in Anarchy: Multilateral Diplomacy and Global Pub/ic Spheres,” 99 AM. POL

Sci. REV. 401 (2005).

Gerald Dworkin, ‘Paternalism.” In The Stanford Encyclopedia of Philosophy (Summer 2014 Edition), Edward N.

Zalta (ed), http://plato.stanford.edu/archives/sum201 4/entries/paternalism!.
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market. For the purposes of this dissertation, I use civil libertarians to refer to individuals who

espouse the protection of both civil and economic liberties.

7. “Liberal democracy” refers to a form of government that operates under the

principles of liberalism, where protecting the rights of the individual are embodied in the law.

While in the United States, “liberals” refers to individuals whose political views fall on the left

on the political spectrum, in the context of this dissertation, I use “liberal democracy” to refer

to the form of government where individual rights are enshrined in the law.56

8. “Health equity” refers to collective efforts to address avoidable and preventable

inequalities by leveraging conditions for health for all groups; this implies special attention to

remedying health conditions that are consequent to socioeconomic disadvantage or

historical injustice, excluding inequality in health caused by biology or luck.

VI. Outline

The dissertation is organized in six chapters. Chapter One provides the introductory

remarks and sets the grounds for the analysis that follows.

Chapter Two, “Health, Liberty and Equality: Conflicting Objectives?”, surveys the

relevant literature in classical liberalism and theory of law and economics to better understand

disputes and contestation about obesity reform at the theoretical level. It concludes that

classical liberalism and theory of law and economics have limited application to obesity reform,

56 Notably, within sociology literature, the liberal model of the united States and the united Kingdom, where
economics are oriented towards free market, is further distinguished from that of the “social democratic” model, found in
Sweden, where the state makes considerable welfare commitments to full employment, income protection, housing,
education, health and social insurance. See Institute of Medicine, u.s. HEALTH IN INTERNATIONAL PERSPECTIVE:
SHORTER LIVES, POORER HEALTH INSTITUTE OF MEDICINE, available at http://www.iom.edu/Reports/2O13/US-
HeaIthin-InternationaIPerspective-Shorter-Lives-Poorer-HeaIth.aspx (last visited Mar. 25, 2015).
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primarily because each theory is based upon assumptions about the self-sufficient individual,

which is empirically disputative.

Chapter Three, ‘Confronting Body Anxiety: Expanding Liberty, Empowering Individuals,

Engaging Public,” sets out in detail the proper role of government in obesity reform that Chapter

One introduced. This discursive account seeks to reconcile competing approaches highlighted

in Chapter Two. I argue that rational deliberation in the public sphere by the local government is

critical for empowering the individual and cultivating agency in both the social and political life of

individuals and in turn lends legitimacy to obesity reform. Additionally, the chapter advances the

idea that the local government ought to be primary public health authority in obesity reform for

two key reasons: (1) its proximity to the affected population, and (2) its engagement with the

population through meaningful deliberation and informed decision-making.

Chapter Four, “A Waist Measure? Case Studies,” applies the discursive, process-based

method to New York City’s public health experiments and examines the discursive interactions

among the individual, the market and the state. This chapter focuses on two regulatory

interventions, the proposed portion-size limit on sweetened drinks and the diabetes surveillance

initiative, as part of New York City’s effort to demonstrate the application of the previously

advanced process-based approach. I argue that public justification and rational deliberation are

central elements of obesity reform, and suggest that when there is a substantive disagreement

about the underlying values—including health, wealth, fairness, justice and liberty—a discursive

model of public health promotion can facilitate the alignment of different perspectives about

health hazards. These case studies further highlight the idea that local experimentation can

create the public space necessary for negotiating appropriate public health responses and

fostering a shared sense of responsibility for public health. The chapter concludes that rational
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deliberation and public justification has a central role to play in public perception of health

hazards and in facilitating a broader, positive social change.

Chapter Five, ‘It’s (not) a Fat World, after All extends the inquiry to the role of WHO in

global obesity reform. The title of the chapter is a reference to Thomas Friedman’s It’s a Flat

World, After All, but with a twist. The central thesis this chapter advances is that the WHO plays

a critical, facilitative role in domestic obesity reform. I argue that in the realm of global nutrition

policy, the WHO should eschew reliance on deep legal obligations—the prime feature of binding

instruments—and should instead, focus on public deliberation to reach a shared understanding

about appropriate policy responses towards obesity. This chapter considers the WHO as a

global space for transnational deliberation where reasoned exchange occurs in a decentralized

international legal system. I examine the principal functions of the WHO and argue that the its

institutional capability is particularly suited to fostering different normative perspectives that are

critical for cultivating a shared sense of responsibility in promoting global health. Additionally, the

chapter contributes to the broader discourse on global health lawmaking, exploring the use of

targets and indicators as an emerging tool for the WHO in global health governance.

Chapter Six assembles my conclusions about the proper role of government and WHO

in obesity reform, in light of the prior case studies and theoretical discussion.
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INTRODUCTION

Worldwide, governmental attempts to improve citizens’ diets and encourage physical

activity are often met with public skepticism and even ridiculed.1 Public health advocates’ latest

endeavors often provoke deep public anxiety. One central reason is that obesity-related

1 See, e.g., Norimitsu Onishi, Japan, Seeking Trim Waists, Measures Millions, NYTimes.com, (June 13, 2013),
http://www.nytimes.com/2008/06/1 3/world/asia/i 3fat.html?pagewanted=all&_r=0.; Rod Nordland(reporting the mixed
public receptions to Japan’s introduction of fines, where health insurance providers are fined when they failed to screen
their participants’ waistline adequately, or failed to reduced the participants’ waistlines in accordance with the
government’s guidelines); Too Hot to Exercise (and Who Really Wants To?) - NYTimes.com, (July 7, 2013), http://
www.nytimes.com/201 3/07/08/world/middleeast/in-qatar-too-hot-to-exercise-and-who-really-wants-to.html.
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measures challenge the boundaries between the public and private spheres.2 In a liberal

democracy, consumer choices are deemed an expression of an autonomous self generally.

Government measures restricting food choices are often perceived negatively, as an unwelcome

intrusion into the private realms of personal responsibility and individual choice. The intense

public hostility toward measures regulating excessive consumption largely stems from the moral

and philosophical notion of the individual as a self-reliant entity. Respect for the individual

extends to the autonomous decisions made by the individual. This widely held view of the

individual, originating in classical liberal theory, has had a tenacious hold on Western

philosophers and political theorists.3The respect for autonomy and individual choice also finds

expression in the dominant approaches to legal theory.4 For instance, conventional law and

economics theories assume that the rational pursuit of self-interest in the market sphere guides

the individual’s consumption choices. In past decades, the dominance of the rational actor

model has largely occupied the legal analysis of the obesity epidemic, and limits the range of

opportunities for more progressive obesity reform efforts.

The modern, Western public health regulatory system is founded on the classically

liberal conception of an individual, in which her choices about consumption reflect her strategic

2 Linda Johnson, Defining Public Health, in LAW AND THE PUBLIC DIMENSION OF HEALTH (2001) at 1-32.
Additionally, the public anxiety over anti-obesity law and policies in part is driven by the concern that these law and
policies may encourage individuals to take responsibility over weight-related behaviors, which can further stigmatize
obese and overweight individuals. In the past, public health practitioners and scholars interested in obesity reform has
relied on anti-discrimination framework with limited progress. See, e.g., Susan Yeh, Laws and Social Norms: Unintended
Consequences of Obesity Laws, 81 U. CIN. L. REV. 173, 175 (2012) [hereinafter Unintended Consequences of Obesity
Law]; Adam R. Pulver, An Imperfect Fit: Obesity, Public Health, and Disability Antidiscrimination Law, 41 C0wM. J.L. &
Soc. PROBS. 365 (2008).

Scott Burns, The Invisibility of Public Health: Population-Level Measures in a Politics of Market Individualism, 87
AM. J. PuB. HEALTH 1607, 1608 (1997) [hereinafter The Invisibility of Public Health].

For a critical view on the dominant law and economics approach towards obesity reform see Adam Benforado,
Jon Hanson & David Yosifon, Broken Scales: Obesity and Justice in America, 53 EMORY L.J. 1645, 1649-52 (2004)
[hereinafter Broken Scales].
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pursuit of self-interests in the market sphere.5The conception implies that, as a general rule, the

state must refrain from intervening in the private realm of consumption choices. In the past, the

dominance of the rational actor model in the legal analysis of obesity reform led many civil

libertarian scholars to conclude that there is no such thing as an obesity crisis.6 However, in the

past decade, the escalating social costs and the calamitous health consequences stemming

from obesity-related illnesses has critically challenged the rational actor model. International

organizations such as the World Bank,7 the WHO,8 the Organization for Economic Cooperation

and Development (OECD),° in addition to scholars working in the field, have argued that from an

economic perspective, the social and health costs associated with the obesity epidemic can be

considered a market failure. Obesity viewed through the prism of market failure has begun to

challenge the rhetoric of personal responsibility, which has long prevented the state from

intervening in the private realm of consumption. An economic perspective on the obesity

epidemic has transformed the concern from a private matter into a problem demanding

collective action.

See, e.g., Joshua Cohen & Joel Rogers, Secondaiy Associations and Democratic Governance, 20 POL. & Soc’y
393, 443 (1992).

65ee e.g., Mark A. Rothstein, The Limits of Public Health: A Response, 2 PUB. HEALTH ETHICS 84—8 (2009)
[hereinafter The Limits of Public Health]; Mark A. Hall, The Scope and Limits of Public Health Law, 46 PERsP. Bin & MED.
S199, Si 99 (2003)[Hereinafter The Scope and Limits of Public Health Law]; Richard A. Epstein, Let the Shoemaker Stick
to His Last: A Defense of the “Old” Public Health, 46 PERSP. Blo & MED 138—159 (2003)[hereinafter Let the Shoemaker
Stick to His Last]; Posting of Richard Posner to the Becker-Posner Blog, Advertising and Obesity of Children, (Dec. 11,
2005, 06:22PM) [hereinafter Advertising and Obesity of Children] http:// www.becker-posner-blog.com/archives/
2005/1 2/advertising see also Tomas J. Phillipson & Richard A. Posner, The Long-Run Growth in Obesity as a Function of
Technological Change, 46 PERSP. IN BID. & MED. 87, 88 (2003) [hereinafter Obesity and Technological Change].

Obesity and Technological Change. Id.; Tomas J. Philipson & Richard A. Posner, Fat New World, WALL ST. J., (Jul.
31, 2010), http://online.wsj.com/article/SB1 00014240527487039409045753955134215271 00.html.

8 World Bank, The Growing Danger of Non-Communicable Diseases: Acting Now to Reverse Course, (2011)
available at http://siteresources.worldbank.org/HEALTHNUTRITIONANDpOpULATION/Resources/peer..Revjewed
Publications/WBDeepeningCrisis.pdf.

° OECD, Obesity and the Economics of Prevention: Fit not Fat, http://www.oecd.org/els/health-systems
obesityandtheeconomicsofpreventionfitnotfat.htm. [hereinafter Obesity and the Economics of Prevention].
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Nonetheless, identifying the obesity epidemic as a market failure is both morally and

theoretically problematic. This is primarily because, at a fundamental level, this viewpoint

conceives the individual in instrumental terms. That is, justifying anti-obesity regulations on the

basis of market failure implies that health is a function of a robust, competitive, and efficient

market. The ground for intervention principally arises from the fact that obesity generates social

costs not internalized by the individual. This viewpoint largely ignores the intrinsic value of health

both to the individual and to society. Furthermore, overemphasizing the government’s function in

obesity reform may inadvertently stigmatize obese and overweight individuals.10

An alternative to the rational actor model is the “libertarian paternalistic” approach,

made popular by the behavioral law and economics movement, which seeks to replace the

dominant law and economics paradigm.11 The libertarian paternalistic approach towards obesity

reform has begun to shift the regulatory landscape in obesity reform in a small, but significant

way. Specifically, the behavioral law and economics concept of libertarian paternalism focuses

on the limitations of human decision-making as a justification for anti-obesity measures. In so

doing, the behavioral law and economic approach has opened an array of new—although

controversial—avenues for regulations. On a theoretical level, libertarian paternalism aims to

provide an analytical escape for justifying regulations aimed at actions related to individual

choice. Unlike the conventional law and economic approach, which justify regulations on the

grounds of market failure, the behavioral law and economic approach justifies regulations on the

grounds that they strengthen individual autonomy in the private realm consumption choice.

Theorists of behavioral law and economics argue that the chief goal of regulation is to further the

10 See, e.g., Lindsay F. Wiley, Shame, Blame, and the Emerging Law of Obesity Control, 47 u.c. DAVIS L. Rev.
121-188(2013) [hereinafter Shame and Obesity Control]; Unintended Consequences of Obesity Law, supra note at 2.

David S. Yosifon, Legal Theoretic Inadequacy and Obesity Epidemic Analysis, 15 Gee. MASON L. Rev. 681,
695-6 (2008) [hereinafter Legal Theoretic Inadequacy].
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individual’s genuine long-term goals, consistent with the core tenet of the liberal theory of

respecting the autonomy of the individual. In sum, theorists of behavioral law and economics

believe that insofar as individuals’ consumption choices are momentarily impaired by irrationality,

the appropriate remedies involves measures that restore rationality back into the decision-

making process.

Despite the recent growth in theoretical innovations promulgated under the behavioral

law and economics approach, the operation of the principles remains squarely within a liberal

framework, at odds with communitarian public health theorists. Focusing on improving the

autonomy of the individual in the realm of consumption choice is distinct from addressing the

root causes of obesity, which is closely related to poverty and discrimination, raising the question

of social justice. Communitarian public health advocates argue that regulations aimed at

improving the wider, social conditions will help all members of society achieve optimal health.’2

This assertion has some justification. Early empirical evidence indicates that social constructs

correlates to obesity considerably, however, it remains debatable whether improving social

conditions will lead necessarily to improved health for all. Further, while public health advocates

understand intuitively that social conditions leave certain populations at a higher risk of obesity,’3

such an understanding of health impacts is often difficult to translate into political action. One

critical reason is that the etiology of obesity is complex: a strong correlation between health and

socioeconomic status often is not supported by the legal theory of causality, which weakens the

overall case for regulations significantly.

2 Scott Burns, Ichiro Kawachi & Austin Sarat, Integrating Law and Social Epidemiology, 30 J.L. MED. & ETHICS 510
(2002).

See, e.g., Paula Braveman. A Health Disparities Perspective on Obesity Research, 6 PREy. CHRONIC DIs. 3, 91
(2009).
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At its core, obesity reform exemplifies the tension between two competing social goals:

individual liberty and collective welfare. The classically liberal and behavioral economic visions of

personal liberty stand in tension with the corn munitarian outlook of public health.14 The result is

that most policy debates about obesity reform concern disagreements over how best to strike a

balance between preserving individual liberty and furthering collective welfare. In the past, the

dominance of the liberal political theory has preoccupied much of the legal analysis on obesity

reform. However, viewing obesity reform primarily through the lens of individual liberty is

problematic both analytically and normatively. As an analytical matter, the exercise of liberty in

the realm of consumption is contingent upon, among other factors, the choices made available

by the market.15 Overemphasizing the individual as a self-sufficient entity (and ignoring the role

of the market in providing and advertising unhealthy products) exposes the analytical limitations

of the dominant individualistic approach. This analytical blind spot can have significant practical

implications. Indeed, the Institute of Medicine (lOM) recently cited the deep commitments to

individual liberty, a hallmark of the US legal system,16 as a major contributor to Ameribans’ health

disadvantages.17

14 See generally Lindsay F Wiley, Rethinking the New Public Health, 69 WASH. & LEE L. REv. 207, 216-7 (2012)

[hereinafter Rethinking the New Public Health Law].

15 The Invisibility of Public Health, supra note at 3.

16 Institution of Medicine, u.s. HEALTH IN INTERNATIONAL PERSPECTIVE: SHORTER LIVES, POORER HEALTH,

(2013) [hereinafter U.S. Health in International Perspective] available at http://iom.edu/Reports/201 3/US-Health-in-

International-Perspective-Shorter-Lives-Poorer-Health/Report-Brief0l 0913; see also John D. Blum, Is Justice for One

Justice forAll? The Dilemma of Public Health Enforcement Than Interconnected World, 36 Lov. U. CHI. L.J. 349 (2005);

see also Michael Dominic Meuti, Legalistic Individualism: An Alternative Analysis of Kagan ‘s Adversarial Legalism, 27

HASTINGS INT’L & COMP. L. REv. 319 (2004)(arguing that Americans’ deep sense of individualism has given expression to

the country’s adversarial legal system); The Invisibility of Public Health, supra note at 3.

17 U.S. Health in International Perspective, Id.; see also Institute of Medicine, America’s Obesity Crisis, http://
www.iom.edu/About-IOM/Leadership-Staff/Boards/Food-and-Nutrition-BOard/DNOTN.aspx.
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This chapter provides a cursory examination of different schools of thought that are

relevant in understanding the proper role of government in obesity reform. In so doing, the

chapter provides a sketch of competing and sometimes overlapping theoretical frameworks,

drawing out the contrasting views of the individual, the market and the state; shows the

competing and sometimes cooperative relationships amongst the actors; and highlights the

varied social goals of different approaches by reference to classical liberalism, theories of law

and economics, principles of behavioral law and economics and social justice theories. My

discussion in this chapter on the proper role of government in public health promotion and

prevention in general, and obesity reform in particular, will focus on the tension between the

private and public health that animates the political discourse on public health.

Structure of the Chapter

The chapter consists of three parts. Part I begins at the abstract level, sketching the

tension between private and public health, and situating the discussion within the lavi and

economics movement. This is a starting point to understand the political resistance and legal

difficult faced by obesity reformers in the United States. Part II then discusses the conditions in

which anti-obesity regulations may be justified from a welfare economics perspective. Part Ill

focuses on the behavioral law and economics concept of “libertarian paternalism”, recently

promoted, controversially, by the Bloomberg administration in two notable cases: portion-size

cap on sugar-sweetened drinks and a diabetes surveillance system.la The chapter concludes

with a conciliatory view of the proper role of government in obesity reform, arguing for a

process-based approach emphasizing the role of government in enhancing individuals’ freedom

to achieve well-being by strengthening conditions for public deliberation. The approach seeks to

18 The application of the process-based approach is taken up in Chapter Four through these two cases.
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reconcile the disparate views and concerns among the legal and public health scholars and

practitioners working in the field. Although a process-based approach is not a panacea to

mitigate the prevalence of obesity, emphasizing democratic mechanisms of the political process

carries a variety of advantages. One key benefit is that it sheds new light on the classical notion

of liberty as commonly understood. Most relevant to the discourse about obesity reform, my

understanding of liberty embraces the notion of human capability—the freedom to be and to do

—and provides a better understanding of the social reality in which the individuals are

embedded. Legal scholars tend to draw a line separating the private and public spheres, but

this simplifies the social reality in which individuals experience and interact with one another.19

While the traditional categorization of private and public health is a useful conceptual tool, it also

constrains how issues are addressed, solutions are imagined, and importantly, how social

relations are defined. The divide between private and public health has an overarching

significance for both legal and public health communities.2°Public health scholars and

practitioners often fail to convey to the public that liberty is an integral part of the public health

picture. Conversely, legal scholars tend to discuss welfare as a logical extension of John Stewart

Mill’s notion of liberty, overlooking collective welfare as a concept that may exist in its own right.

My process-based approach seeks to fill this gap. It recognizes the interdependence and

interconnectedness between individuals and argues that the freedom of well-being should be

the overarching goal of public health initiatives (in contrast to health as the overarching societal

goal). A process-based approach encourages active public life, which helps develop and

cultivate a collective sense of “we”, in addition to the individualistic sense of self.

See Philip AIIott, The International Court and the Voice of Justice’ in LAW AND THE PUBLIC DIMENSION OF
HEALTH (2001) at 2-3.

20 Id. at 3-5.

38



Health, Liberty and Equality

I. THEORETICAL FRAMEWORK FOR ANALYSIS

Before discussing the various theories relevant to the discussion of the proper role of

government in obesity reform, it is useful define the term “regulation”. For the purposes of this

dissertation, regulation is used as an umbrella term that covers a broad spectrum of anti-obesity

measures enacted by the government. Regulation both regulates the behavior of the individual

and establishes the broader social norms that shape human interactions in the social sphere.

The following definition is helpful to situate the discussion for the remaining of this chapter:

.we can think of regulation as any process or set of processes by
which norms are established, the behavior of those subject to the
norms monitored or fed back into the regime, for which there are
mechanisms for holding the behavior of regulated actors within the
acceptable limits of the regime (whether by enforcement action or
by some other mechanism).21

My analysis of the proper role of government in obesity reform is anchored in the liberal

tradition, which may seem counterintuitive to many public health scholars who advocate for a

communitarian perspective on public health.22 The key reason is pragmatic. Regulating food

consumption touches upon deeply personal experience. Food has special meaning in individual,

social, cultural and national identity, family tradition and memory.23 It follows that the framework

of analysis must center on the individual as the active participant in her own health. Hence, the

theme underpinning this chapter is the importance of liberalism for public health. Liberalism

21 cohn Scott, Analyzing Regulatory Space: Fragmented Resources and Institutional Design, PuB. LW 329—353
(2001).

22 See, e.g., Amitai Etzioni, Pub/ic Health Law: A Communitarian Perspective, 21 HEALTH AFF. 102—4 (2002),
available at http://content.healthaffairs.org/content/21/6/1 02 (advocating that [I]ndividual rights and social
responsibilities, liberty and the common good, have equal standing; that neither should be assumed a priori to trump the
other; and that we need to seek a carefully crafted balance between these two core values).

23 See, e.g., Yofi Tirosh, The Right to be Fat, 12 YALE J. HEALTH POLY, L. & ETHICS 264, 309 (201 2)(arguing for a
capacious reading of liberty which expands to the protection of body weight).
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exists in many variants,24 each existing in complexity far beyond the scope of this dissertation to

review. Most relevant to the current discussion on the proper role of government in obesity

reform are the libertarian and egalitarian versions of liberalism. The focus of this chapter

specifically addresses the civil libertarian critique of the recent expansion of public health

initiatives in a variety of arenas.25

II. THE ECONOMIC CASE FOR ANTI-OBESITY
REGULATIONS

Worldwide, obesity has been rising since the 1 980s, although the pace varies widely in

different countries.26 Empirical evidence indicates that, among other factors, obesity prevalence

24 For a discussion on the different strands of liberalism, see Gerald Gaus, Shane D. Courtland, & David Schmidtz,
Liberalism, The Stanford Encyclopedia of Philosophy (Spring 2015 Edition), Edward N. Zalta (ed), http://

plato.stanford.edu/archives/spr2Ol 5/entries/liberalism!

25 In the US, “libertarian” is used to describe a type of political conservative. Generally, pottical conservatives reject
three types of polices and laws: paternalism, moral legislations, and redistributive policies. For a description of
libertarianism, see generally Michael J. Sandel, JUSTICE: WHAT’S THE RIGHT THING TO DO? (2009); Michael J.
Sandel, LIBERALISM AND THE LIMITS OF JUSTICE (1998); Libertarianism, in The Stanford Encyclopedia of Philosophy,
http:!/plato.stanford.edu/archives/fall2Ol 4/entries/libertarianism!. It should be noted that the level of public health
protection afforded in a given community is closely related to the societal values of that community. A liberal democracy
that values individual liberty highly generally would also hold a strong presumption against intervention. Conversely, a
liberal democracy that prioritizes collective welfare over other competing societal values generally would be more tolerant
of public health regulations. In other words, the level of acceptable public health protection is influenced by both the
public and the state’s perceived threats of health hazards, subject to technological, administrative and economic
feasibility. On a practical level, different concepts of liberty can lead to very different conceptions of the functions of
government, and the types of obesity-related measures, all relevant to the inquiry of the proper role of government in
obesity reform.

26 Obesity and the Economics of Prevention, supra note at 9. See also Chapter Five for the discussion on the
proper role of the WHO.
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correlates strongly with the intensity of regulations within a country27 The soaring rate of obesity

in the United States—the most obese country among the OECD countries28—coincided with the

ascendance of the rational action model in legal analysis according to a IOM report.29 In the

United States, early signs of obesity as a public health concern surfaced over thirty years ago30;

obesity rates have risen in tandem with the surge of sugar-sweetened drink consumption and

the rapid expansion of ultra-processed food in the market.31 Early warnings were readily

dismissed by the public and most law and economics scholars, largely because of the widely-

held, classically liberal view which deems food consumption a private matter. The dominance of

the law and economics paradigm in legal studies further amplifies these public beliefs. The

prominence of the rational actor model further embeds the personal responsibility narrative of

obesity reform into the public consciousness, creating resistance to anti-obesity regulations.

27 Judge Posner comments, Economic analysis of law has grown rapidly, has become the largest, most pervasive
interdisciplinary field of legal studies in the history of American law, has palpably influenced the practice of law and
judicial decisions, has launched lucrative consulting spin-offs, has spawned courses and textbooks in economic analysis
of law, has influenced legislation (economic analysts of law played an important role in the deregulation movement), has
made it de rigueur for law schools of the first and second ranks to have one or more economists on their faculty, has
seeded a number of its practitioners in university administration and the federal iudiciary, and has now crossed the
Atlantic and begun making rapid gains in Europe” in Jon Hanson & David Yosifon, The Situation: An Introduction to the
Situational Charactet Critical Realism, Power Economics, and Deep Capture, 152 U. PA. L. Rev. 129, 143-4 (2003)
[Hereinafter the Situational Character].

28 Obesity and the Economics of Prevention, supra note at 9.

29 For a brief description on the ascendence the law and economics paradigm that dominates the understanding of
law and policy, see generally The Situational Character, supra note at 27. The law and economics intellectual revolution
began modestly in the 1 960s and 1970s, and exploded in the 1980s, when the movement enjoyed an unprecedented
prominence. Law and economics was incorporated into law school curriculum, and later the law and economics legal
research style came to permeate judicial reasoning and legislature. As a result, a law and economics approach is now
deeply entrenched in the legal establishment despite sustained and considerable challenges from several intellectual
opponents, inter alia, critical legal studies, critical race theory, realism and feminism. Hanson and Yosifon explain that
one critical reason that an economic analysis of law has enjoyed an unparalleled influence on American legal thought is
that the approach premises self-interest as a motivation in explaining individual and institutional behavior and interaction.
It is argued that the assumption, though problematic, has an immediate appeal to its legal audience because the
assumption reaffirms an observed social reality.

° U.S. Health in International Perspective, supra note at 16.

31 See, e.g., The Big Story, Studies More Firmly Tie Sugary Drinks to Obesity, http://bigstory.ap.org/article/studies
more-firmly-tie-sugary-drinks-obesity (last visited Mar. 25, 2015).
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Beginning in 2000, the emergence of anti-obesity regulations drew significant interest in

legal scholarship discussing the legitimacy of obesity reform as part of the broad “new” public

health movement.32 Early legal analysis of obesity regulations tends to dismiss the merits for

regulations, however. Law and economics scholars predicate individuals’ consumption choice

as motivated by self-interest. For law and economics scholars, it seems axiomatically that

excessive food indulgence and sedentary lifestyle simply is a matter of personal choice.33

Expressions of libertarian thinking originating from the Chicago School,34 reflected in the seminal

works of legal scholars Richard Epstein and Judge Richard Posner, best illustrate this viewpoint.

Posner, in a widely disseminated paper written with Tomas Philipson, an economist,

emphatically declares that, “[Tjhere is no such thing as being ‘overweight” . According to

Posner and Philipson, “Weight is the result of personal choices along such dimensions as

occupation, leisure time activity or inactivity, residence and, of course, food intake.”36 Posner

and Philipson’s bold claim came under attack from multiple fronts.37 The decisive conclusion

about weight and personal responsibility that Posner and Philipson drew is only valid if obesity is

viewed narrowly through the prism of the rational actor model, emphasizing autonomy, liberty

32 Shame and Obesity Control, supra note at 10; Katherine Pratt, A Constructive Critique of Public Health
Arguments for Antiobesity Soda Taxes and Food Taxes, 87 TUL. L. REv. 73, 107 (2012); Lawrence 0. Gostin, Fast and

Supersized: Is the Answer to Diet by Fiat?, 35 HASTINGS CTR. REP. 11, 11(2005); Lawrence 0. Gostin & M. Gregg
Bloche, The Politics of Public Health: A Response to Epstein, 46 PERSP. BIOLOGY & MED. 160, 172-3(2003); wendy E.

Parmet, Liberalism, Communitarianism, and Public Health: Comments on Lawrence 0. Gostin’s Lecture, 55 F. L. REV.

1221, 1228-9, 1233 (2003).

Advertising and Obesity of Children, supra note at 6; see also Obesity and Technological Change, supra note at

6.

Obesity and Technological Change, id.

35ld.

36 Id. at 88.

See, e.g., Legal Theoretic Inadequacy, supra note at 11, 698 (2008) (“the theoretical architecture of behavioral

law and economics is indeed too limited, and the approach is inapt to the kind of legal analysis that must be undertaken

in light of what the behavioral critique has revealed about human behavior and decision-making.”)
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and a free market. Despite considerable challenges from other schools of thought, the rational

actor model has dominated American legal thought for almost three decades.38One critical

reason is that it appeals to a familiar but widely disputed idea of human nature: that self-interest

motivates human behavior. For critics of the rational actor model, understanding of human

nature primarily through the lens of self-interest is limiting because it does not take into

consideration the influence of contexts that underlie decision making, nor does it account for

individual variation in decision-making capacity. In short, the conventional law and economics

analysis of obesity reform suggests that a competitive market best satisfies privately ordered

preferences; therefore, in the absence of market failure, most law and economics scholars reject

government interference.

A. Obesity and Market Failure

In the rational actor model, grounds for regulations stem from market failure or

information deficiency. Market failure occurs when markets do not function at optimal efficiency.

In economic terms, efficiency occurs when policy changes produce a surplus of benefits over

costs; policy changes that result in high cost but limited benefits are deemed inefficient. A cost-

benefit analysis of health regulations and policies consists of evaluating policies in light of their

impact on social welfare. Decision-makers interested in market efficiency weight the net impact

of a policy change on whether such a policy change would achieve a “Pareto” or a “Kaldor

Hicks” efficiency.39Thus for policy- and decision-makers, a key consideration of implementing

38 The Situational Character, supra note at 27.

A Pareto efficiency occurs when a change in policy results in net benefits for at least one individual affected
where no one else is worse off. In contrast, a Kaldor-Hicks efficiency refers to benefits gained from the policy change
which exceed the costs of those who stand to lose from it. In practice, policies rarely produce less than one loser which
explains the popularity of Kaldor-Hicks efficiency criteria in evaluating the net benefits of policy change, with benefits
being measured in monetary terms. Basing regulatory decisions on the Kaldor-Hicks efficiency criteria provides a useful
conceptual tool for regulators in assessing the net effect of regulation in terms of its impact on social welfare.
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anti-obesity measures is whether the welfare gains from regulations outweigh the benefits of

non-intervention. An economic perspective on obesity provides a theoretically eloquent, but

limited, framework for that inquiry. This is because the law and economics approach does not

adequately address three key and related questions about social distribution of resources.4°

First, assuming that all welfare gains are quantifiable, law and economics scholars are only

concerned that the individual’s willingness to pay is mostly influenced by the price assigned to

the goods, overlooking an array of factors such as context, financial means and personal beliefs

that also play a role in influencing decision making. From the normative perspective of law and

economics scholars, who are primarily concerned with wealth maximization, individuals who are

most willing to pay for legal entitlement will end up with the entitlement. But this approach often

fails to account for the fact that individuals have varied financial means to secure basic social

resources. Many law and economics scholars who intentionally disregard distributional

consequences in legal analysis argue that distributional issue is the province of the tax system.41

40 See, e.g., America’s Obesity Crisis, supra note at 17; Paula A. Braveman et al., Health Disparities and Health
Equity.’ The Issue Is Justice, 101 AM. J. PUB. HEALTH 149—155 (2011), available at http://aiph.aphapublications.org/doiI
abs/1 0.21 05/AJPH.201 0.300062; Marion Devaux & Franco Sassi, Social Inequalities in Obesity and Overweight in 11
DECO Countries, 23 FUR. J. PuB HEALTH 464, 464-9 (2011).

Redistributive policies are controversial primarily because distributive effects of regulation are complex and the
distributional consequences are hard to predict. In addition, the market has proven to be creative in overcoming
redistributive effects. A related problem with distributive iustice concerns the design and intended beneficiaries. Pertinent
to the discussion are two types of redistributive polices: direct and indirect. The first type involves direct transfer of
benefits to the beneficiaries. The Social Security Act, the Food Stamp Act, and Special Supplemental Nutrition Program
for women, Infants, and Children lC) are examples of regulatory statutes that are designed to transfer resources
directly to the disadvantaged. The second type of distributive policy is the indirect transfer of resources justified by
market failure. For instance, government might seek to regulate the meat-packing industry to assure good hygiene and
food safety. In order to mitigate the negative externality stemming from a food inspection operation, the government may
either: (1) pay for the food inspection system from a public fund or; 12) impose the cost of the food inspection system on
the meat-packing industry. In the first instance, consumers directly benefit from the intervention while the non-meat-
eating public loses, whereas in the second scenario, the additional cost are either passed to the consumers or
internalized by the meat industry while the non-meat eating public benefits. It is not always a clear-cut policy choice to
decide which group of individuals, consumers, industry or public should bear the burden of regulation. See generally
Tracey Epps, INTERNATIONAL TRADE AND HEALTH PROTECTION: A CRITICAL ASSESSMENT OF THE WTO’S SPS
AGREEMENT (2008)[hereinaffer International Trade and Health Protection]; Christine Jolls et. al., A BehavioralApproach
to Law and Economics, 50 STAN. L. REv. 1471 (1998) [hereinafter Behavioral Approach to Law](noting that distributive
legal system would distort work incentives and renders markets inefficiency).
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Second, resources are allocated according to the willingness to pay, not on the basis of needs.42

Third, implicit in the cost-benefit analysis is the assumption that a universal agreement exists

that society should pursue the maximization of wealth. In practice, the opposite tends to be true:

welfare is valued differently by different individuals.

Putting these issues aside, the discussion now returns to the grounds for justifying

interventions under the civil libertarian approach. Here, it is useful to look back briefly to the

turning points of obesity reform in which the magnitude and gravity of obesity began to

challenge the personal responsibility narrative in public life. This helps to situate the discussion in

light of the changing social context, underlying the reframing of obesity as a societal problem,

rather than strictly a private one.

Beginning in 2000, the social and health expenses related to obesity began to galvanize

political awareness, with mixed results. The Centers for Disease Control and Prevention (CDC)

characterized obesity as an epidemic in 2004 and was met with ferocious public skepticism.43

The validity of the CDC’s claims about obesity was somewhat weakened when statistical errors

were found in an extensively quoted federal study. The widely publicized statistical errors

considerably undermined the study’s central claim, that obesity is to overtake tobacco as the

leading cause of preventable death.44 Nonetheless, the error did not distract policy-makers and

scholars working in the field from formulating regulatory responses to obesity. A year after the

CDC’s statistical blunder, Congress authorized the Institute of Medicine to conduct studies and

42 Behavioral Approach to Law, Id.

“ Eric A. Finkelstein et aL, National Medical Spending Attributable to Oveiweight and Obesity: How Much, and
Who’s Paying?, 34 HEALTH AFF. 1, 219-225, available at http://content.healthaffairs.org/cgi/pmidlookup?
view=long&pmid=1 4527256.

‘ Betsy McKay, CDC Study Overstated Obesity as a Cause of Death, WALL ST. J., (Nov. 23, 2004 12:01AM),
http://online.wsi.com/news/articles/SB1 10117970881981681.
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recommend national strategies to combat childhood obesity.45 Meanwhile, privately-funded

public interest institutions, such as the Robert Wood Johnson Foundation,46the Bloomberg

Philanthropy47and the Clinton Foundation48began funding obesity-related research,

contributing to the shiff in public debate over the matter.

For civil libertarian scholars, the staggering economic cost of obesity shifts the debate

about the proper role of government in obesity reform in significant ways. By one estimate, the

United States spent $190 billion on obesity-related health care expenses in 2008. A strong

economic case for intervention exists when the social costs of obesity-related illness are borne

by society at large. Primarily because the cumulative health and social costs related to obesity

create an undesirable social condition in the form of economic inefficiency, causing the market

to operate at a sub-optimal level. Once cost-benefit analysis incorporates the social and health

costs of treating obesity-related illnesses, the regulatory outlook of obesity reform begins to look

very different.

‘ Institute of Medicine, Preventing Childhood Obesity: Health in the Balance, available at http://www.iom.edu/
Reports/2004/Preventing-Childhood-Obesity-Health-in-the-Balance.aspx (last visited Mar. 25, 2015).

“ Our Work RWJF, http://www.rwjf.org/en/our-work.html. (last visited Mar. 25, 2015).

‘1’ Bloomberg Philanthropies, Obesity Prevention, http://www.bloomberg.org/program/public-health/obesity

prevention! (last visited Mar. 25, 2015).

48 Clinton Foundation, Health and Weilness Clinton Foundation, https://www.clintonfoundation.org/our-worMby

topic/health-and-wellness (last visited Mar. 25, 2015).

‘ John Cawley & Chad Meyerhoefer, The Medical Care Costs of Obesity: An Instrumental Variables Approach,

http://www.nber.org/papers/w16467 (last visited Mar. 25, 2015).
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Though some economists argue to the contrary,5°the high costs of treating obesity-

related illness constitute a market failure51 and provide a justification for some form of

government intervention. Notably, market failure exists in a variety of forms. Three instances are

generally accepted as justifications for government intervention to remedy the failure: negative

externalities, public goods, and informational deficits.

B. Negative Externalities

In economic terms, negative externalities refer to actions that negatively affect the well

being of another actor, instead of being internalized by the individual who benefited from the

action. One classical example of negative externality is pollution caused by industry. A factory

that discharges pollutants into the air negatively impacts individuals who live near the factory and

the ecosystem as a whole. Factory pollution is a negative externality because it negatively affects

other individuals. A market failure results because the owner and/or consumers enjoy the

economic benefits of the goods without bearing the true social costs of polluting the

environment. Generally, the law can be structured in such a way as to require the actor who

produces negative externalities to bear the cost of internalizing the harm. This can be done

either through torts law (e.g litigation based on nuisance) or regulations (e.g., environmental

standards, licensing or pollution taxes). In the context of public health, tobacco litigation and

tobacco taxation are two examples in how the government may impose the social cost of

smoking on the industry. Public health advocates have attempted to replicate the tobacco

° See, e.g., Eric A. Finkeistein & Kiersten L. Strombotne, The Economics of Obesity, 91 AM. J. CLIN. NUTRITION
1520, [hereinafter The economics of Obesity]; Jonny Anomaly, Is Obesity a Public Health Problem?, 5 PuB. HEALTH
ETHICS, 216—221 (2012) [hereinafter Is obesity a public health problem], available at http://phe.oxfordjournals.org/
content/5/3/21 6.

See, e.g., OCED, The Economics of Prevention, http://wsiw.oecd.org/health!healthpoliciesanddata/
theeconomicsofprevention,htm. (last visited Mar. 25, 2015).
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model in obesity reform, but with limited success. Persistent political resistance to taxation on

sugar-sweetened drinks,52 failed litigation against the fast food industry53 and public backlash

against regulations limiting portion-sizes54all illustrate the public anxiety about this approach to

obesity reform.

Nonetheless, law and economics scholars who had previously opposed obesity

intervention for the sake of protecting obese or overweight individuals from self-regarding

actions often find support for reform on the grounds of market failure. Indeed, the economic

cost of obesity-related illnesses has become such that Judge Posner, a decade ago an

obstinate opponent of obesity reform, now reflects:

I am not particularly interested in saving the obese from
themselves. I am concerned about the negative externalities of
obesity—the costs that the obese impose on others.... Obesity
kills, but slowly, and en route to dying the obese run up heavy bills
that, to a great extent, others pay.55

52 Stephanie Strom, Study Examines Efficacy of Taxes on Sugary Drinks, THE NEW YORK TIMES, (June 2, 2014),
available at http://www.nytimes.com/201 4/06/02/business/study-examines-efficacy-of-taxes-on-sugary-drinks.html.

Pelman v. McDonald’s Corp., 237 F Supp. 2d 512, 516 (S.D.N.Y. 2003); Jeremy H. Rogers, Living on the Fat of
the Land: How to Have Your Burger and Sue it Too, 81 WASH. U. [.0. 859, 860-61 (2003) See also Stephen D.
Sugerman & Nirit Sandman, Fighting Childhood Obesity Through Performance-Based Regulation of the Food Industry,
56 DuKE L.J. 1403, 1411-29 (2007) [hereinafter Performance-based Regulation].

Michael M. Orynbaum & Marjorie Connelly, Most New Yorkers Oppose Bloomberg’s Soda Ban, THE NEW YORK

TIMES, (Aug. 22, 2012), available at http://www.nytimes.com/201 2/08/23/nyregion/most-new-yorkers-oppose-
bloombergs-soda-ban.html (last visited Mar. 25, 2015); Alice Park, The New York City Soda Ban, and a Brief History of
Bloomberg’s Nudges, THE TIME, (May31, 2012), http://healthland.time.com/201 2/05/31/bloombergs-soda-ban-and-
other-sweeping-health-measures-in-new-york-city/.

The Becker-Posner Blog, Bloomberg, Sugar and Obesity, (June 12, 2012, 8:36PM), http://wwW.becker-posner
blog.com/201 2/06/bloomberg-sugar-and-obesityposner.html.
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A general agreement exists among law and economics scholars that the prevalence of

obesity warrants some form of government regulation.56Absent regulations, the private sector

does not allocate resources efficiently, so scholars argue that obesity constitutes market failure

on two grounds. First, the true of social cost of obesity is not internalized by the individual who

indulges in excessive consumption.57For instance, in the United States in 2008, approximately

half of the $190 billion obesity-related annual costs were paid by Medicare and Medicaid.58

Second, it is argued that consumers often are insufficiently knowledgeable about the health and

nutrition content of the food they consume. Regulation such as mandating disclosure of

nutritional information in packaged food and results is one way of remedying asymmetric,

imperfect information, assuming that the supplier and restaurant do not incur unreasonable cost

in providing the information.59

560n the one hand, a wide disagreement exists amongst economists over whether obesity is a market failure.
Some economists argue that the prevalence of obesity does not necessarily evident a market failure, see, e.g., The
Economics of Obesity, supra note at 50, noting that, “However, rising obesity rates are not, in and of themselves,
evidence of market failure and in fact may be evidence of the success of the market in producing affordable and
convenient foods and labor-saving goods and services that are increasingly demanded by consumers.” On the other
hand, some economists point out that unregulated markets tend to produce winners that produce unhealthy food, this
creates a vicious cycle where large corporations with higher profit margin gradually push out smaller economic actors,
who often happens to be local famers and smaller producers. Hence, without government intervention, market
competition tends to encourage expansion of ultra-processed food at the detriment of public health. The author of the
study comments, “unless governments take steps to regulate their economies, the invisible hand of the market will
continue to promote obesity worldwide with disastrous consequences for future public health and economic
productivity”. See Roberto De Vogli, Obesity as a Market failure, JAPAN TO0AY, Feb. 20, 2014, hifp://
www.iapantoday.com/category/opinions/view/obesity-as-a-market-failure (last visited Mar. 25, 2015); Roberto De Vogli
et al., The Influence of Market Deregulation on Fast Food Consumption and Body Mass Index: a Cross-national Time
Series Analysis, 92 BULL. Won. HEALTH ORG. 99—107 (2014), available at http://www.who.int/entity/bulletin/volumes/
92/2/13-1 20287.pdf.

e’ Is Obesity a Public Health Problem? supra note at 50.

58 The Economics of Obesity, supra note at 50.

Cf. The Economics of Obesity, id.(arguing that classical economists would point out that legislating menu labeling
law is unnecessary because if individuals are in want of these information, they would go to restaurants that supply the
information, which in turn would create market demand for nutrition information or risk the market share. However, this
view overlooks that people go to restaurants for a variety of reasons, given that the restaurants borne a reasonable cost
in supplying the information which enhances individuals’ decision making considerably, there is a strong case for
regulation.
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For some critics, justifying obesity prevention based on the economic grounds of

negative externalities creates a moral hazard for obese or overweight individuals.60Assuming

that the social and economic costs of obesity are borne by the public, such critics argue that

moral hazards are created when obese and overweight individuals do not internalize the social

and economic costs associated with their private conduct. Moral hazard occurs when the true

economic costs of an action are shared collectively, and individuals benefit from the action

without having to bear the true costs of their own acts. Commentators argue that

conceptualizing obesity as a market failure removes the natural incentives for obese and

overweight individuals to become morally responsible for their own health.6’One way for obese

and overweight individuals to internalize the cost, Epstein points out for instance, would be to

adjust Medicare and Medicaid cost and coverage based on weight. This approach, as Epstein

acknowledges, is also flawed, as it discriminates against the overweight.62

C. Competing Societal Values

Additional regulatory complications arise when the trade-otis and social costs

associated with anti-obesity measures are considered. In the real world, the underlying

regulatory problem often involves competing and conflicting claims by two or more parties

(factory owners and/or consumers vs. people who live near the factory) for the use of a single

60 Is Obesity a Public Health Problem, supra note at 50.

61 Id. (arguing that obesity is not a public health concern, and that reducing obesity is only a public good over the

long term if the health costs and productivity losses associated with obesity are borne by all taxpayers of an insurance

pool. Further, Anomaly cautions that not all health-related public goods should be on the public health agenda because

some public goods are artifacts of social policies).

62 Richard A. Epstein, What (Not) to Do About Obesity: A Moderate Aristotelian Answer, 93 SEQ. L.J. 1361, 1369

(2005). cf. M. Gregg Bloche, Obesity and the Struggle Within Ourselves, 93 GEO. L.J. 1335 (2005>; Wendy c. Perdue,

Obesity, Poverty, and the Built Environment: Challenges and Opportunities, 15 CEo. J. ON PovERTY L. & POLY 821

(2008).

50



Health, Liberty and Equality 

resource (air) over a time period. Ronald Coase, a Nobel laureate in economics, famously points 

out in his seminal article on social costs that, in practice, internalization often involves a complex 

judgment of what the society deems valuable. This judgment goes beyond a simple exercise of 

restraining the actor responsible for producing the social harms.63 That is, Coase explains, 

"What has to be decided is whether the gain from preventing the harm is greater than the loss 

which would be suffered elsewhere as a result of stopping the action which produces the 

harm."64 Applied to the pollution scenario above, Coase elaborates: "if the harmful effect of 

pollution is that it kills the fish, the question to be decided is: is the value of the fish lost greater 

or less than the value of the produce which the contamination of the stream makes possible?"65 

The critical consideration for regulators to consider is the potential trade-off of regulating that 

certain good. Some less mainstream strands of economic thought argue that assigning market 

value to non-economic goods such as health is problematic, a view exemplified in the writings of 

E.F. Schumacher.66 Schumacher argues that assigning monetary values to non-economic goods 

would inadvertently diminish the pure pleasure that humans derive from these non-market items. 

According to Schumacher, cost-benefit analysis is methodologically flawed mainly because it 

entails "Preconceived notions to a foregone conclusion ... where money is the highest of all 

values."67 Schumacher's comment cautions against the use of a utilitarian framework as a basis 

to allocate social resources. In the context of obesity reform, viewing obesity from a welfare 

utilitarian perspective may risk commodifying health. 

63 R.H. Coase, The Problem of Social Cost, 3 J.L. & ECON. 1 (1960). 

64 Id. at 2. 

65 Id. 

66 INTERNATIONAL TRADE AND HEALTH PROTECTION, supra note at 41 referring to E.F. Schumacher, SMALL 
JS BEAUTIFUL: ECONOMICS AS IF PEOPLE MATIER (1975) at 29. 

67 Id. at 31. 
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Schumacher's anxiety is shared by Michael Sandel, but on a distinct ground. For 

Sandel, the market has proven to be an efficient mechanism for organizing economic life: 

producing and distributing goods critical for generating affluence and prosperity. But what is 

concerning for Sandel is the expansion of the market and of its values beyond its sphere into 

other domains of public and private life. In a market-based economy, Sandel argues, social 

morality is compromised when a monetary index is used to evaluate all social interactions.68 The 

erosion of social morality occurs when market norms penetrate and govern other aspects of 

collective life traditionally governed by non-market norms. The hidden cost of a market-driven 

economy, according to Sandel, is the loss of a collective moral compass.69 

Civil libertarian scholars argue that a competitive market best coordinates divergent 

needs of the individuals. But the traditional market concept creates problems when regulators 

use it to address obesity reform. According to public health law scholar Scott Burris, "The 

market does not simply produce health problems as an accidental by-product; illness is virtually 

a primary product of market activity." Burris continues, "Many of the things the economy 

generates are in themselves dangerous to some degree: cigarettes, alcohol, cars, planes, Big 

Macs, Laz-E-Boy chairs."70 Burris additionally draws attention to the ways in which wealth is 

distributed in the market as a critical component for understanding populational health. 

According to Burris, insofar as the market produces both wealth and health, it becomes morally 

problematic from a social justice perspective when people with more wealth are able to attain 

better health than the rest of the community. For instance, lower income individuals have less 

68 This view is in contrast with the widely held assertion by economists that the market is value neutral. 

69 Michael J. Sandel, What Isn't for Sale?, THE ATLANTIC (Apr. 2012), available at http://www.theatlantic.com/ 
magazine/archive/2012/04/what-isnt-for-sale/308902/. 

70 The Invisibility of Public Health, supra note at 3. 
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access to higher priced, healthier foods. This leads to poor diet and ultimately to obesity and

obesity-related illnesses. Differential access to affordable and nutritious food is often a barrier to

health for the poor. Burns highlights the concern, “The long-term and subtle health costs... tend

to fall most heavily on those socially vulnerable people with the least market power.” In addition

to the disproportionate health burdens borne by the poor, the hidden costs of commodifying

health is shared by all, chiefly because income inequalities tend to generate a loss of solidarity,

leading to underinvestment in public health infrastructure and reduced social cohesion.71 Burns

arguments against the market as a venue for obesity reform—both his claims that the market

generates ill health and that it denies lower income individuals the tools for attaining better

health72—exemplify the thoughts of public health scholars who seek solutions to obesity outside

of the market.

1. Health Equity

The drive for social solidarity may compel political action (even if only symbolically). For

instance, Healthy People 2020, the American nation’s “master blueprint for health,”73 lays out

71 Allan Detsky, Why America Is Losing the Health Race, THE NEW YORKER, (June 11, 2014), available at http://

www.newyorker.com/onIine/blogs/elements/2O1 4/06/why-america-is-losing-the-health-race.html; u.s Health in

International Perspective, supra note at 16; America’s Obesity crisis, supra note at 12.

72 United States Department of Agriculture, Access to Affordable and Nutritious Food: Measuring and
Understanding Food Deserts and Their Consequences, Report to Congress, (July 2009), available at http://

www.ers.usda.gov/media1242654/apo36reportsummaryl _.pdf.

Mirtha R. Beadle, et al., A National Partnership for Action to End Health Disparities in the United States, World

Conference on Social Determinants of Health, W.H.O.Doc. WCSDH/BCKGRT/13/201 1 2 (Oct. 2011), available at http://

www.who.int/sdhconference/resources/draft background paperl 3_usa.pdf. Beginning in the 1 980s, the United States
Department of Health and Human Services has published Healthy People reports every decade that identify national
health objectives for that decade, encourage cross-sectoral collaborations and monitor the progress of relevant health
programs and initiatives, see, e.g., United States Department of Health and Human Services, National Stakeholders
Strategy for Strategy for Achieving Health Equity, (2011) [hereinafter National Strategy for Achieving Health Equity],

available at http://minorityhealth.hhs.gov/npalfiles/plans/N55/NssExecsumpdf
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goals for the entire society.74 Importantly, Healthy People embraces a life course perspective on

health—the health and wellbeing of a population is analyzed within social, political and cultural

contexts, emphasizing the principle of health equity. According to the U.S Department of Health

and Human Services, health equity is the “[A]ttainment of the highest level of health for all

people. Achieving health equity requires valuing everyone equally with focused and ongoing

societal efforts to address avoidable inequalities, historical and contemporary injustices, and the

elimination of health and health care disparities.”75This definition recognizes the need to mitigate

historic injustices that have excluded or diminished individuals’ access to participate fully in

public discourse because of gender, discrimination, poverty or lack of knowledge and income.

Health equity is deeply intertwined with the notion of fairness because it demands that the state

maximize individuals’ opportunities for a healthy life and commit resources, to the extent

possible, to leveling the social playing field.76

The notion of health equity differentiates the individual’s opportunity to achiev optimal

health from the individual’s market power. In the past, efforts to achieve health equity have

focused primarily on diseases and access to health care.77 In contrast, the nuanced

understanding of health equity draws attention to the myriad of social factors that influence

health, including, inter alia, access to nutritious food, healthcare, the physical environment,

Id. National Strategy for Achieving Health Equity.

united States Department of Health and Human Services. The Secretary’s Advisory Committee on National
Healtn Promotion and Disease Prevention Objectives for 2020. Phase I Report: Recommendations for the Framework
and Format of Healthy People 2020. Section IV Advisory Committee Findhgs and Recommendations, available at:
http://www.healthypeople.gov/hp2020/advisory/Phasel/sec4.htm#_T0c21 1942917.

Margaret Whitehead, Concepts and Principles of Health Equity, WHO. Doc. EUR/ICP/RPD 414, (2000),
available at http:/!salud.ciee.flacso.org.ar/fIacso/optativas/equity_and..health.Pdf.

This primarily because clinical health has played a central role in improving health in the industrialized countries.
See also Benjamin Mason Meier & Larisa M. Mori, The Highest Attainable Standard: Advancing A Collective Human
Right to Publlc Health, 37 COLUM. HuM. Rrs. L. REV. 101, 122 (2005) [hereinafter The Highest Attainable Standard].
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discrimination, racism, literacy levels and legislative policies. The principle of health equity entails

the notion of a shared sense of the collective, in which healthy conditions cannot be achieved by

the individual independently. This understanding of health is widely promoted by the “new”

public health movement,78but the necessarily broad notion of health equity, while laudable, is

often difficult to operate in practice. Mainstreaming health equity in political discussion is often

met with fierce political resistance, even though the notion is well established in public health

discourse.79This may in part explain why Healthy People 2020 explicitly seeks to achieve health

equity, yet abstains from endorsing a full promotion of its policies.80

2. Conflict Between Private and Pub/ic Hea/th

On a pragmatic level, improving the wellbeing of the collective has the advantage of

raising health standards for more people, while using fewer resources as compared to focusing

efforts on individuals.81 However, for scholars concerned with individual liberty, imposing

individual health measures on an unspecified number of individuals for the sake of the public

remains worrisome. Particularly, under the United States Constitution, only negative liberty is

recognized: meaning that liberty only protects individuals against coercion by public officials.82

Rethinking the New Public Health, supra note at 14.

79

80 Emily Whelan Parento, Health Equity Healthy People 2020, and coercive Legal Mechanisms as Necessary for
the Achievement of Both, 58 Lov. L. REV. 655, 656 (2012) (arguing for using coercive measures to achieve health
equity).

81 See, e.g., Lawrence 0. Gostin, PUBLIC HEALTH LAW: POWER, DUTY, RESTRAINT (2008) at 3-42.

82A wealth of literature is devoted to the discussion of negative liberty in the context of health care, see, e.g., Lewis
A. Grossman, The Origins of American Health Libertarianism, 13 YALE J. HEALTH P0L’Y, L. & ETHICS 76(2013) (arguing
that “[T]he American commitment to freedom of therapeutic choice was based on notions of not only bodily freedom,
but also economic freedom, freedom of conscience, and freedom of inquiry”.) see also Norman Daniels & James Sabin,
Limits to Health care: Fair Procedures, Democratic Deliberation, and the Legitimacy Problem for Insurers, 26 PHIL. &
Pue. AFF. 303—350 (1997) available at http://onlinelibrary.wiley.com/doi/10.111 1/j.1 088-4963.1 997.tb00082.x/abstract;
Norman Daniels, JUST HEALTH: MEETING HEALTH NEEDS FAIRLY (2008) [hereinafter Just Health].
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Public welfare requires the law not to interfere with private conduct unless such a conduct

interferes the rights of others or otherwise harms overall social welfare.83 The conceptual

difficulty in locating the source of public health authority to pursue social justice remains a key

obstacle for reformers.84

While t is widely recognized that health is important in everyday life, whether health is

an overarching societal value is highly disputed.85 One critic notes cautiously, “Whe assertion

that health is an overarching value should be taken in earnest.”86The persistent disagreement

suggests a lack of shared understanding for reasons for valuing health, which should not detract

from the fact that health matters to individuals. An overlapping consensus on this view exists:

Normal Daniels argues health has a moral significance.87James Childress and Ruth Bernheim

write, “health is a primary public good and many aspects of human potential, like employment,

social relationships, and political participation, are contingent on it.”88 Dan Beauchamp goes

further, arguing health as an entitlement. Beauchamp elaborates, “[P]ublic health should

immediately lay plans for a national campaign for a new public entitlement—the right to full and

83See e.g., Elizabeth weeks Leonard, State Constitutional/sm and the Right to Health Care, 12 U. PA. J. CONST. L.

1325 (2010) (discussing the us Constitution not recognizing health as a right and state constitutions as more likely
sources of fundamental guarantee of health.)

84 See, e.g., Robin west, Book Review: Social Justice: The Moral Foundations of Public Health and Health Policy,
Georgetown Law Faculty Publications and Other works (2007), available at http://scholarship.law.georgetown.edu/
facpub/789.

85 Lubomira Radoilska, Public Health Ethics and Liberalism, 2 PUB. HEALTH ETHICS 135—145 (2009).

881d

87 Just Health, supra note at 82.

88 James F Childress & Ruth Gaare Bernheim, Beyond the Liberal and Communitarian Impasse: A Framework and
Vision for Public Health, 55 FLA. L. REV. 1191, 1210 (2003) [hereinafter Beyond Liberal and Communitarian Impasse].
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equal protection for all persons against preventable disease and disability.”89These divergent

views reflect that people have different reasons to value health. My own view is closer to Daniels’

claim that health has a moral significance, but I do not go as far as Beauchamp who argues that

health is an entitlement. My reason is pragmatic: Recognizing health as a legal entitlement does

not automatically guarantee the realization of that right. This reason might not be satisfactory for

many public health scholars, but the discussion warrants further in-depth examination on a

rights-based approach towards public health, which is beyond the scope of this dissertation.

3. Jacobson v. Massachusetts

It should be noted, while individual liberty and collective welfare are competing goals,

this does not necessarily mean that these goals are always mutually exclusive. It is useful to turn

to the important 1905 decision of the US Supreme Court in Jacobson v. Massachusetts to

understand the operation of law in balancing individual and collective welfare.°°

In particular, this brief examination responds, on a general level, to Epstein’s proposition

that obesity crisis is best solved at the individual level. Under Epstein’s analytical framework of

obesity, liberty is broadly defined as to preclude governmental intervention. This assumes

implicitly (and wrongly) that the individual and the state each occupies a distinct sphere:

individuals best develop identity as a self-sufficient entity based on their different conceptions of

a good life, outside of the public sphere. Accordingly, the individual and the state are in an

oppositional relationship. Because of this relationship, the expansion of state power is deemed

89 Dan E. Beauchamp, Public Health as Social Justice, 13 INQUIRY 1, 9.

° Jacobson v. Commonwealth of Massachusetts, 197 U.S. 11, 12, 25 S. Ct. 358, 358, 49 L. Ed. 643 (1905).
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as a threat to individual liberty.91 By contrast, the court in Jacobson acknowledges that in some

instances, the fate of private and public health is, in fact, deeply entwined. Specifically, in the

present case concerning mandatory vaccinations, the Court makes clear that mandatory

vaccination, which is critical for building herd immunity, benefits not only the individual and the

collective, it also demands the individual as a member of the political community to subordinate

her liberty for the sake of the collective at times of great danger.

The Court’s ruling in Jacobson is important for two key reasons. First, in Jacobson, the

Court establishes the moral and legal authority (and duty) of government in the realm of public

health, which remains influential in today’s jurisprudence.92Recognizing smallpox as a public

threat that demanded a public response, the Court points out that government as the

representative of a political community is authorized to act on the behalf of the public. Justice

Harlan writes, “Upon the principle of self-defense, of paramount necessity, a community has the

right to protect itself against an epidemic of disease which threatens the safety of its members.”

Thus emerged from the Court’s analysis is the concept of common welfare, which set forth the

nature of police power granting to the state in protecting health and safety of the community. For

public health ethicists Bruce Jennings, the Court was uncommonly communitarian in its analysis

of the nature of police power at times.93 Here is an excerpt from Jacobson explaining the source

of police power:

91 What (Not) to Do About Obesity, supra note at 62 at 1374 (Epstein concludes, “In light of the enormous
attention that the question of obesity has generated, how should we respond? Individually, not collectively, seems the
better approach. Better a bit of self-control than a ton of state initiatives.”)

92

Bruce Jennings, Public Health and Liberty: Beyond the Milhian Paradigm, 2 Pus. HEALTH ETHICS. 123—134 (2009)
[hereinafter Beyond Millian Paradigm].
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It is a fundamental principle of the social compact that the whole
people covenants with each citizen, and each citizen with the
whole people, that all shall be governed by certain laws for ‘the
common good,’ and that government is instituted ‘for the common
good, for the protection, safety, prosperity, and happiness of the
people... .The good and welfare of the commonwealth... is the
basis on which the police power rests..

Yet, in defining the limits of police power the Court also recognizes the salience of

preserving the private sphere, where the individual develops her identity as an autonomous

entity, independent of her membership of the political community. Justice Harlan elaborates:

“There is, of course, a sphere within which the individual may assert the supremacy of his own

will, and rightfully dispute the authority of any human government.. .to interfere with the exercise

of that will.”95 Justice Harlan also recognizes that the private sphere cannot exist independent of

the public when the existence of the community is threatened by “great dangers”. Here, Justice

Harlan begins to weigh individual liberty in light of common welfare:

But it is equally true that in every well-ordered society charged
with the duty of conserving the safety of its members the rights of
the individual in respect of his liberty may at times, under the
pressure of great dangers, be subjected to such restraint, to be
enforced by reasonable regulations 96

Second, the Court’s analysis in Jacobson attempts to resolve the inherent conflict

between private and public interests, which the Court achieves through a balancing exercise

consisting of a principled analysis of: (1) the source of public health authority; (2) the nature of

the threat and; (3) the reasonableness of the measure. First, according to the Court, the source

of police power derives from the government as a representative of a political community, where

Id. at 208.

Supra note at 90, 209.

96 Id. italics added, at 209-210.
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the state is established for the preservation and defense of its citizens. Second, the infectious

nature of smallpox makes the disease a great danger to the community, and the state has a

compelling interest in protecting public welfare. Lastly, reasonableness entails an assessment of

how effective the public health policy is, in light of other reasonably available alternatives, and

whether it is the measure least intrusive on individual rights and liberty.97

The court, while sympathetic to Jacobson’s perceived fear of medical risk from

vaccination, is adamant that Jacobson, by virtue of his political membership in the community,

also bore a reciprocal responsibility to the community.98Justice Harlen eloquently writes of this

relationship,

We are not prepared to hold that a minority, residing or remaining
in any city or town where smallpox is prevalent, and enjoying the
general protection afforded by an organized local government, may
thus defy the will of its constituted authorities..., If such be the
privilege of a minority, then a like privilege would belong to each
individual of the community, and the spectacle would be presented
of the welfare and safety of an entire population being
subordinated to the notions of a single individual who chooses to
remain a part of that population. We are unwilling to hold it to be
an element in the liberty secured by the Constitution of the United
States that one person, or a minority of persons, residing in any
community and enjoying the benefits of its local government,
should have the power thus to dominate the majority when
supported in their action by the authority of the State.99

Relevant to the later discussion on the effectiveness of public health measures (discussed in Chapter Three), it is
worth pointing out briefly here that in Jacobson, the Court found it irrelevant to consider the scientific merits of

vaccination in delivering the promised health outcome: “While we do not decide and cannot decide that vaccination is a

preventive of smallpox, we take (udicial notice of the fact that this is the common belief of the people of the State, and,
with this fact as a foundation, we hold that the statute in questiop is a health law, enacted in a reasonable and proper

exercise of the police power.” The Court concluded it is not the function of the court to determine which alternate public

health measures best protect public health. Id.

Eeyond Millian Paradigm, supra note at 93,126.

991d. at 197.
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As is evident in Jacobson, a more communal understanding of the notion of the “public”

emerged, recognizing that the exercise of liberty is not absolute, particularly when the act in

question poses a demonstrable, significant threat to the collective welfare. Notably, Justice

Harlan’s understanding of the notion of the public as the aggregated interests of many

individuals, is consistent with John Stuart Mill’s influential harm principle. However, for public

health ethicist Bruce Jennings, such a construct of the “public” is disappointingly narrow, mainly

because it overlooks the intrinsic value of community and theoretically precludes an affirmative

duty of the state in promoting public health. Jennings argues:

But this conception [of the public] alone does not go so far as to
establish intrinsic value in the community itself. In fact, sufficient
justification for the limitation of individual liberty by state authorities
can be found within the logic of the concept of liberty alone,
without recourse to community at all.10°

The Court’s interpretation in Jacobson is consistent with Mill’s articulation of liberty,

where the Court draws the line between public and private principally based on the harm to

others. Nonetheless, according to Jennings, in the context of modern public health such a

paradigm based on Mill’s liberty conception is restrictively narrow both at the pragmatic and

theoretical levels.101 The Nuffield Council agrees. Highlighting the narrowness of an individualistic

perspective of public health ethics as an impediment to public health progress, the Nuffield

Council comments:

Public health often depends on universal programmes which need
to be endorsed collectively if they are to be successfully
implemented.. ..the. . liberal framework.. .does not adequately
express the shared commitment to collective ends, which is a key

100 Id. quoting Biggs.

101 Id.
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ingredient in public support for programmes aimed at securing
goods that are essentially collective.102

In short, the Court in Jacobson articulates a balancing test that is useful in

distinguishing the boundary between private and public spheres. The Court makes clear that

individual liberty remains at the core of its legal, constitutional vision, profoundly shaping the

public health law discourse (in the United States at least). However, viewing public health

through the lens of individual liberty leaves one important, fundamental question unanswered:

namely, the moral foundation of public health authority in state actions. Central to the Court’s

understanding of liberty is that individuals are free in mind and agency, and that liberty exists as

a matter of right.103 The Court recognizes that when the public welfare is jeopardized by great

danger, the collective welfare (interpreted as aggregated interests) trumps individual liberty. Here,

the Court interprets the state’s public health authority in light of its obligation in protecting the

aggregated interests of many individuals. That is, the duty to protect public welfare extends from

the notion of the state, established in defense of its people.104 This concept of liberty, however,

says nothing about any positive obligations of the state to promote public health; that is,

whether the state has a positive duty to assist the individual to obtain the resources and

capabilities necessary to render the exercise of liberty meaningful. The inquiry is integral for

obesity reformers who seek to provide an alternate political and moral vision to the current

dominant liberal approach.

D. Reducing Obesity as a Public Good

102 Nuffield council on Bioethics. Pub/ic Health: Ethical Issues (2007), available at http://www. nuffieldbioethics.org/

flleLibrary/pdf/Public health ethical issues.pdf.

103 Supra note at 90.

1041d. at 126.
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Some civil libertarians would agree that under limited circumstances, reducing obesity

may be deemed to be a “public good”.105 This discussion first describes the characteristics of

public goods, and then it examines the scope of public health authority by reference to public

goods.

A public good possesses two characteristics: non-exclusivity and non-rivalry.106 A good

is deemed as a public good if it is provided and no one can be excluded from benefiting from it

(non-exclusivity) and, consumption by one person does not diminish the ability of others to

consume it (non-rivalry). A common example of a public good is clean air. Individuals cannot be

effectively excluded from the use of the air and its enjoyment by one individual does not diminish

its availability to others. In contrast, a private good is often provided through an exchange of

monetary payment, and once consumed, it cannot be consumed again. Cheese exemplifies a

private good. Once cheese is purchased and consumed, it cannot be eaten again. Notably,

most consumable goods exist in a continuum occupied by public goods at one end and private

goods at the other. That is, most consumable goods exhibit a mix of public goods

characteristics. Goods can be non-excludable but rivalrous in consumption. For instance, forest:

everyone enjoys the environmental benefits but the benefits are gone if the forest is used for

logging. Other consumable goods are excludable but non-rivalrous. For instance, cable

television: a subscription is necessary for consumption, but it can be enjoyed by many

subscribers. In some circumstances, pricing through market mechanisms best solves the

105 Is Obesity a Public Health Problem? Supra note at 50 (agreeing that reducing obesity may be a public good, but
disagreeing that viewing obesity through a public goods lens necessarily expands public health authority into the private
realm of consumption. “[R]educing obesity may constitute a public good under certain circumstances, obesity should
not necessarily be regarded as a public health problem.’)

106 Mancur Olson, THE LOGIC OF COLLECTIVE ACTION: PUBLIC GOODS AND THE THEORY OF GROUPS
14-15 (1977).
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provision of public goods:107 mainly because a competitive market promotes innovation. On the

other hand, government intervention might be necessary for the provision of certain goods and

services such as highways, environmental protection, public broadcasting services: simply

because otherwise these goods and services would have been under-provided.

Increasingly, public health is recognized to include more than pure public goods such as

clean air and water.108 Some scholars argue that as the aggregated benefits from public health

measures are worth more than the sums of its constituent parts, public health regulations can

be considered as a “public good.”109 Political philosopher Michael Waltz agrees. Waltz notes that

public health law is concerned with the provision and protection of public goods, without

specific allocation to individuals.° Some scholars go further, and argue that public health itself

constitutes a public good.w Here, it is useful to briefly recall the definition of public health, at its

basic: “[p]ublic health is what we, as a society, do collectively to assure the conditions for people

107 International Trade and Health Protection, supra note at 41, 52-90.

109/d

109 The Highest Attainable Standard, supra note at 77.

110 Michael waizer, SPHERES OF JUSTICE: A DEFENSE OF PLURALISM AND EQUALITY (1983) at 2; See also
Michael Walzer, COMPLEX EQUALITY, CONTEMPORARY POLITICAL PHILOSOPHY: AN ANTHOLOGY (2006) at
484-500.

Beyond Liberal and Communitarian Impasse, supra note at 80, 1195 (arguing “[t]he health of the public is a
public good”) see also International Trade and Health Protection at 41. In contrast, some economists consider public
health as a “mixed good” with aspects of both private and public goods. See e.g. Robin Broadway & Neil Bruce,
PUBLIC SECTOR AND WELFARE ECONOMICS (1984) at 118. Others, such as Musgrave and Musgrave, for example,
argue polio vaccination as a classic example of a mixed good for which public subsidization is the most efficient
economic policy. See Richard A. Musgrave, PUBLIC FINANCE IN THEORY AND PRACTICE (1984), at 78-80. Whereas
John Rawls considers communicable disease prevention is a classical example of a public good. See John Rawls, A
THEORY OF JUSTICE, 266-8 (1971).
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to be healthy.”112 Public health, properly understood, exhibits characteristics of public good, but

by itself, public health is not a public good. Professor Gostin explains:

meaningful protection and assurance of population’s health
require communal effort. The community as a whole has a stake in
environmental protection, sanitation, clean air and surface water,
uncontaminated food and drinking water, safe roads and products,
and control of infectious disease. Each of these collective goods,
and many more, are essential conditions for health. Yet, these
goods can be secured only through organized action on behalf of
the public.3

Because public health cannot be secured by individuals alone but rather through a

collective enterprise, public health is equally important for the individual and the community. It

facilitates individuals’ social and political life, and the political community benefits from active and

engaged public citizens. Professor Gostin writes:

public health takes on a special meaning and importance in
political communities... [tjhe benefit of health to each individual are
indisputable.., perhaps not as obvious, however is essential for
communities... [w]ithout minimum levels of health, populations
cannot fully engage in the social interaction of a community,
participate in the political process, generate wealth and ensure
economic prosperity and provide for common defense and
security. 114

By contrast, Epstein, an unyielding opponent of the new public health movement, also

draws upon the public goods concept to distinguish the old and new public health:

112 Institute of Medicine, The Future of Public Health, (1998), available at http://iom.edu/Reports/l 988/The-Future-
of-Public-Health.aspx.

113 Supra note at 81, 2883 (italic added).

114 Id.
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For its part, the old public health tracks the idea of public goods in
economics, namely, those non-excludable goods that cannot be
supplied to one unless they are also given to another115

According to Epstein, public health measures that address communicable disease,

infectious disease, pollution of the natural environment and food contamination satisfy the public

good criteria. On the other hand, anti-obesity measures that aim to improve individuals dietary

habits—as Epstein describes, “matters of general public importance..”H6do not. In

Epstein’s view, invoking the idea of public interest to justify nuanced regulations, such as

mitigating obesity, is dangerous, primarily because it allows police power to infiltrate any matter

of business or social life, encroaching on the function of the competitive market in supplying

goods and services. Epstein argues that state regulation would overtake the market, which

would otherwise provide a baseline that the efficacy and validity of the regulation would be

measured against.7

Other civil libertarians who are equally skeptical about justifying the presence of public

health authority in the market sphere offer two additional critiques. First, it is argued that from an

economic perspective, reducing obesity is a public good over the long term only if the related

health and social costs stemming from obesity are borne by taxpayers, as members of an

insurance pool. Further, obese and overweight individuals need to live long enough to receive

more resources than they contribute in taxes, work productivity or insurance premiums. Second,

most people would agree that improvement in health and diet is a private good: the health

benefits are enjoyed by the individual. As such, it is argued, if government compels healthier

115 Let the Shoemaker Stick to His Last, supra note at 6, see also Richard A. Epstein, in Defense of the ‘Old
Public Health the Legal Framework for the Regulation of Pub/ic Health, 69 BROOK. L. REV. 1421 (2004).

116 Let the Shoemaker Stick to His Last, supra note at 6.
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individuals to cover costs of obesity, improvement in health and diets becomes a public good.

That is, government policies can transform private goods into public goods by spreading the

costs and benefits of individual private conduct across society. This is morally troubling because

it subjects (otherwise private) consumption choices to unnecessarily public scrutiny.’18

However, the latter argument above should not taken as a blanket rejection of obesity-

related measures. One reason is that government provision of public goods in the information

domain of nutrition and physical activity—typically under-provided by the private sector—

contribute to public knowledge about nutrition, which is often difficult to find individually.

Although it could be argued that government prbvision of basic nutritional information, for

instance, the U.S. Department of Agriculture’s MyPlate,’19 is vulnerable to private industry

capture, meaning that the information supplied is not necessarily accurate and therefore does

little to mitigate obesity prevalence.120This view, however is a distinctly different question from

the undersupply of informational goods by the market. A more relevant ethical concern is the

use of shame-based public health tactics to mitigate obesity, increasingly blurring the line of

edifying and coercing the public in their pursuit of health. It is here, (assuming that obesity-

related costs are borne by society), that the civil libertarians’ concern about government

interventions transforming private into public good merits further discussion. Aside from possibly

118 Is Obesity a Public Health Problem? Supra note at 50.

Harvard Public School of Health, Healthy Eating P/ate vs. USDA’s MyPlate, http://www.hsph.harvard.edu/
nutritionsource/healthy-eating-plate-vs-usda-myplate/ (last visited Mar. 25, 2015).

120 generally Eric A. Finkelstein &, Laurie Zuckerman, THE FATTENING OF AMERICA: HOW THE ECONOMY
MAKES US FAT, IF IT MATTERS, AND WHAT TO DO ABOUT IT (2010).
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stigmatizing the obese and overweight individuals,121 shamed-based public health interventions

are often counterproductive from the point of view of population health.122 One central reason is

that these type of measures reinforce the notion of personal responsibility, putting the onus of

being health on individuals, without necessarily encouraging or supporting individual decisions to

pursue a healthy life.’23 Nonetheless, it should be noted that in this case, the civil libertarians’

concern can be easily addressed by finding the appropriate mix of policy response to obesity.

This involves discussions about the type, design and implementation of anti-obesity measures

appropriate for the affected populations. Contrary to civil libertarians’ assumptions, anti-obesity

measures do not, by virtue of their existence, automatically subject private consumption choices

to public scrutiny. Although the issue of stigmatization is relevant (but less central) to the

understanding the proper role of government, the deeper, fundamental question is about the

grounds for public health state authority.

Thus, it should be noted, even some civil libertarians who have principally objected to

obesity as a public health concern, have conceded that some form of anti-obesity measures is

warranted.’24Recently, some civil libertarians who had persistently rejected obesity reform

efforts—most notably Judge Posner—have conceded that the rational actor model as applied to

obesity reform is both normatively and analytically limited. Posner, while arguing that the

i2 See, e.g., Jane B. Korn, Too Fat, 17 VA. J. Soc. P0L’Y & L. 209, 209 (201 0)(evaluating the merits of the broad
scope of the Americans with Disabilities Amendments Act in preventing discrimination against obese individuals,
concluding that enactment of the Act is limited if obesity is treated differently from other disease condition if the society
continues to assign blame to the obese individuals.)

122 For a more detailed analysis, see Shame and Obesity control, supra note at 10.

123/d

124 Supra note at 55.
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regulators are equally likely to err in their approximation of individuals’ interests in a

heterogeneous population, does concede a need for anti-obesity regulations:

Government lacks good information about consumer preferences
in a country as vast and diverse as the United States, and
government is buffetted by interest groups. But the case for some
government intervention in the obesity epidemic (and it is an
epidemic—obesity begets obesity, as I’ll suggest) seems to me
compelling.125

Posner’s shiffing stance signals the analytic limits of the rational actor model. The

discussion now turns to information deficiency as a ground for regulation under the rational actor

model.

E. Obesity and Information Deficiency

The economics and law theory holds that a competitive and functional market operates

optimally when transactions are conducted in which consumers are rational and informed. This

assumes two fundamental things: First, it assumes that consumers possess adequate

information necessarily to make an informed decision, including the consequences of making

different choices; second, it assumes that consumers are rational actors who make decisions to

maximize their expected utility.126 Both claims have been disputed by empirical evidence. As

such, regulatory intervention based on the grounds of market failure may promote either a

stronger regulatory intervention to protect consumer interests over information asymmetry or a

policy response to correct consumer “bounded rationality” (their limited capability to process,

interpret and store information) as suggested by the significant work undertaken by Sunstein

26 Tan na Rostain, Educating Homo Economicus: Cautionary Notes on the New Behavioral Law and Economics
Movement, 34 L. & Socy REv. 973, 977 (2000).
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and others under the rubric of behavioral law and economics. The work is briefly discussed here

and further elaborated in the next section.

Exploring the limited bounds of human rationality raises questions about utility

maximization, rational expectations and information processing. Sunstein and Thaler argue that

as a matter of fact, many legal provisions embody the notion of libertarian paternalism.127 For

instance, mandating information disclosure, shifting default rules, and imposing procedural and

substantive requirements when people make choices that are apparently detrimental to their

welfare. British legal scholar Anthony Ogus argues that in the case of informational deficiency,

three instances justify interventions: (1) if the information has a public good dimension: absent of

regulation the information will be under-produced, and once the information is produced, no one

can be excluded from the benefit and the use by one does not diminish the value; (2) the

information is false and misleading and; (3) information may be incomplete when the

manufacturer fails to supply information about the product’s negative qualities.

From an economics perspective, information asymmetry is insufficient to trigger

regulation unless the absence of information has resulted in a market failure. While it is possible,

under the rational-actor model, that information deficits on the part of the consumer may result

in irrational consumption behavior, correcting an information asymmetry between the consumer

and manufacturer provides a strong rationale for regulators to protect consumers’ information

interest. However, when government seeks to strengthen consumer sovereignty by mandating a

manufacturer to disclose relevant nutritional information, it may increase production cost. While it

may be that the cost is not much, the question for policymakers is whether requiring the

27 Cass R. Sunstein & Richard H. Thaler, Libertarian Paternalism Is Not an Oxymoron, 70 U. CHI. L. REv.1159,
1160 (2003) [hereinafter Libertarian Paternalism].
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disclosure will help the market to operate optimally. That is, the value of the regulation depends

on whether the marginal cost associated with conforming with it is approximately equal to the

marginal benefits for consumer. Ogus argues that even in the absence of regulation, the market

provides sufficient incentives for manufacturers to provide the additional information as a way to

distinguish their product from competition.128Indeed, this has been an argument used by civil

libertarians against anti-obesity measures in the market. The discussion turns to the behavioral

law and economics concepts of “libertarian paternalism”.

III. BEHAVIORAL LAW AND ECONOMICS

When obesity first emerged as a legal issue in the 1 990s, it was discussed almost

exclusively as anti-discrimination matter; analysis focused on obesity as a weight status which

may trigger anti-discrimination protection.129 Beginning in 2002, legal analysis of obesity shifted

to focus on obesity as a legal and public policy issue, in part because of considerable public

health campaigning which contributed to the elevation of obesity as a public health concern.130

However, to the disappointment of public health advocates, the dominance of the law and

economics movement in legal theory had largely influenced early legal analysis of obesity,

precluding the market as an avenue for regulations. For progressive obesity reformers, analyzing

obesity through the prism of rational actor model is limited both normatively and analytically. One

128 E.g., in the UK, regulators had contemplated with “traffic-light” labeling where foods are graded according to
their nutritional values but the plan never materialized. Strong resistance came from the food and beverage industry,
arguing that industry should be allowed to decide how to present nutritional information consistent with their sale
strategies. Mandating information disclosure disrupts the dynamics of the market. As a result, “traffic-light” labeling was
never adopted; however some companies have adopted voluntary labeling to stay competitive in the market. BBC
News, Why have food “traffic-light” labels? (July 11, 2012, 10:58PM), http://www.bbc.co.ukJnews/heafth-1 8767425.

129 Shame and Obesity Control, supra note at 10.

130 See generally, Shame and Obesity Control, Id.; see also, Performance-based Regulation, supra note at 53; see
also Broken Scales, supra note at 4.
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key reason is that the conventional law and economics approach assumes that individuals’

consumption choices are rational and autonomous, contrary to the emerging empirical

evidence, which suggests otherwise.131 This has led to law and economics stalwart Richard

Posner to unequivocally declare that, “. [obesity].. from a rational-choice perspective does not

demand intervention.. but [rather] some public interventions may actually cause both measures

of excess weight to increase.”132 The law and economics approach to obesity reform and the

popular resistance to a regulatory response combined with great opposition to form obesity

reform efforts.

Elsewhere in the legal community, dissatisfaction with the mainstream law and

economics approach has engendered a closely-related but distinct second wave of a theoretic

movement commonly known as “behavioral law and economics”.133As a theoretical alternative,

the behavioral law and economics movement is both a reaction to and a critique of the rational

actor model used in canonical economic analysis.134 The behavioral law and economics

movement seeks to replace the conventional law and economics paradigm primarily because

the mainstream approach to legal theory distilled the richness of human behaviors and decision-

making process into the narrow confines of a rational actor model, ill-equipped to explain the

complexity of human decisions and behaviors.135

131 Shame and Obesity control, Id.; Broken Scales, Id.

132 Obesity and Technological change, supra note at 6.

133 Broken Scales, supra note at 4.

Legal Theoretic Inadequacy, supra note at 11, 695.

135 Notably, the law and economics clinical understanding of the social world, increasingly removed from the social
reality, is challenged on multiple fronts. For a detailed legal realism critique of the conventional law and economics
paradigm; see Legal Theoretic Inadequacy, Id.
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Theorists of behavioral law and economics, while operating from the same premise as

the law and economics movement, embrace insights from behavioral science and social

cognitive psychology to challenge the law and economics movement’s fundamental assumption:

human rationality136 Specifically, the behavioral law and economics movement goes beyond the

economics premise of its predecessor and takes into account how social contexts influence

people’s decision-making process. In contrast to the rational actor model, the behavioral law

and economics scholars recognize that individuals do not consistently make rational and optimal

decisions in accordance with their best interest. The concept of human irrationality, made

popular by legal scholars Christine Jolls and Cass Sunstein and in economist Richard Thaler’s

seminal work on behavioral approach to law and economics,137 has contributed considerably to

obesity reform both theoretically and pragmatically.’38

Importantly, Sunstein and Thaler’s “libertarian paternalism” theory, popularly known as

nudge, introduces three behavioral psychology constructs into legal theory: “bounded

rationality,”39“bounded self interest,”40and “bounded will power”.’4’Simply put, the term

1361d.

137 A Behavioral Approach to Law and Economics, supra note at 41, 1475.

138 However, for Posner, libertarian paternalism remains under-theorized and could not be apply systemically, see
Richard A. Posner, Rational Choice, Behavioral Economics, and the Law, 50 STAN. L. REv. 1551, 1552, 1559-60 (1999).
Nonetheless, libertarian paternalism is gaining traction in the public policy domain of international development. World
Bank, for instance, recently released its annual report which advances development approaches based on a fuller
consideration of psychological and social influences that surround individuals’ decision making process. The report
might be an early indication of a behavioral economics turn in international development policy. Given that in the past,
political elites often cite the research done by the Bank in support of their domestic public policies. World Bank & World
Bank Group, WORLD DEVELOPMENT REPORT 2015 (2014); Tor Krever, The Legal Turn in Late Development Theory: The
Rule of Law and the World Bank’s Development Model, 52 HARV. INT’L L.J. 287, 293 (2011).

139 A Behavioral Approach to Law and Economics, supra note at 41, at 1477-8 (discussing ‘bounded rationality”).

‘°ld. at 1479.

141 Id.
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bounded rationality refers to the limits of human capacity in decision making; the notion of

bounded self interest relates to instances where individuals make decisions clearly inconsistent

with their narrow self-interest at times and lastly; the concept of bounded will power refers to

situations where individuals find it difficult to conform decisions and behaviors to their best

interests even when they know them. Sunstein and Thaler’s framework of analysis focuses on

individuals’ apparent irrationality, and this supports their central thesis: that government should

structure the external environment in such a way as to reflect more accurately individuals’ private

preferences.142 Accordingly, the behavioral law concept, “libertarian paternalism” entails two

seemingly contradictory ideas: public institutions can influence private actors’ decisions and

behaviors while at the same time respecting their freedom of choice.143 Sunstein and Thaler

elaborate:

[T]he design features of both legal and organizational rules have
surprisingly powerful influences on people’s choices. We urge that
such rules should be chosen with the explicit goal of improving the
welfare of the people affected by them. The libertarian aspect of
our strategy lies in the straightforward insistence that, in general,
people should be free to opt out of specified arrangements if they
choose to do so. To borrow a phrase, libertarian paternalists urge
that people should be “free to choose.” Hence we do not aim to
defend any approach that blocks individual choices.

In many ways, the concept of libertarian paternalism has found an audience in obesity

reformers.144 The findings of behavioral economics seem promising in opening new regulatory

avenues previously foreclosed to reformers. Frustrated with decades of stymied efforts, public

health advocates enthusiastically embraced the insights from behavioral economics. The IOM

i2 Libertarian Paternalism, supra note at 127, 1160.

1431d at 1159.

144 See, e.g., Sarah conly, AGAINST AUTONOM’r JUSTIFYING COERCIVE PATERNALISM (2013) [hereinafter
Against Autonomy).
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offers this policy prescription recommending incorporating Sunstein and Thaler’s views into

health policy:

theory and empirical data from the field of behavioral economics
suggest that the majority of physical activity and eating behaviors
are routine rather than choices made after deliberation about a set
of options., In such cases, changing the environmental cues or
“default choice” to routinely prompt healthier choices could cause
favorable (from public health perspective) shift in a population
behavior. 145

Indeed, in the past decade, an emerging trend of innovative and nuanced behavioral

solutions at the local and state levels had seen small but encouraging reform progress (at least

in the public domain of health awareness). Remarkably, many of these health initiatives occur in

places where previous efforts were limited to the less controversial health policies and measures

predominantly aimed at childhood obesity.’46 Initial domestic successes were widely reported in

international medical journals,147 and got attention from public health advocates and

practitioners worldwide. Internationally, enthusiasm for the cost-effective, behavioral-based

market interventions saw countries exchanging policy prescriptions through the WHO

platform.’48 In short, libertarian paternalism has offered a new, valuable entry point for public

health advocates and practitioners to re-engage with the public, even though the engagement is

Institution of Medicine, Solving the Weight of the Nation, (May 8, 2012), available at http://www.iom.edu/
Reports/201 2/Accelerating-Progress-in-Obesity-Prevention.aspx.

46 See, e.g., Legal Theoretic Inadequacy, supra note at 11.

147 See, e.g., Steven L Gorimaker et al., Changing the Future of Obesity: Science, Policy andAction, 378 THE
[ANGST 838—847 (2011), available at http://www.thelancet.com/iournals/lancet/arhcle/pll5Q140-6736(11)60815-5/
abstract.

148 World Health Organization, Global Health Observatory, http://www.who.int/gho/ncd/en/ (last visit Mar. 25,
2015).
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not without political controversy.149 Sunstein and Thaler’s influential theory has even reached the

other side of Atlantic.15°Inspired by the cost-effective approach, the United Kingdom

government established a behavioral insight department at the cabinet level known as the

“nudge unit” to apply the theory to solve social problems.151

In the United States, the widely influential concept of libertarian paternalism also has led

to a number of initiatives in areas beyond obesity, including fuel economy, energy efficiency,

environmental protection and health care.152 According to Sunstein, “[B]ehavioral findings have

become an important reference point for regulatory and other policymaking in the United

States” .153 One significant contribution of libertarian paternalism pertaining to obesity reform,

involves conceptualizing the role of government as a “choice architect” responsible for

structuring default rules, incentivizing or steering individuals toward decisions in accordance with

their long-term private interests.154 Thus, unlike the conventional law and economics approach

towards obesity reform which justifies regulations in light of collective welfare (i.e., remedying

negative externalities stemming from medical and social costs), the “nudge” approach

unequivocally seeks to improve individual welfare. As the law and economics approach focuses

149 Lawrence Gostin, B/oomberg’s “Nanny State”: Refuting Opposition to the “New” Pub/ic Health, YAHOO NEWS,

(Dec 2, 2013, 11:21 AM), http://news.yahoo.com/bloomberg-nanny-state-refuting-opposition-public

health-i 122221 88.html.

150 George Osborne and Richard Thaler, We can Make you Behave, THE GUARDIAN, (Jan. 28, 2010, 9:30PM), http://

www.guardian.co.uk/ commentisfree/201 0/(an/28/we-can-make-you- behave.

151 Behavioural Insights Team, http://www.behaviouralinsights.co.uk/.

‘52cass A. Sunstein, The Storrs Lectures: Behavioral Economics and Paternalism, 122 YALE L.J. 1826, 1832-3

(201 3){hereinafferThe Storrs Lectures].

1531d. 1832-3.

154 In many ways, New York city government epitomizes this type of governance, where at the beginning with the

Bloomberg administration, the city has become a paragon of public health. See, e.g., New York city Government, Active

Design, http://www.nyc.gov/html/ddc/html/design/active_design.shfml.
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obesity as a market failure, it also sets up the tension between the aggregated interest in market

efficient and the individual’s interest in liberty. On the other hand, the tension between the

collective interest and the individual interest is less visible in the nudge approach, as it claims

that regulation can improve individual decision-making. Instead of accentuating obesity as a

matter of public health concern, which implicates the subordination of individual liberty to

collective welfare at times, the nudge approach focuses on improving the decision-making

process at the individual level,155 and by extension, increasing collective benefits. In so doing,

the nudge approach bypasses (somewhat) the public/private distinction visibly evident in the

convention law and economics analysis.

Nonetheless, several normative limitations remain with the nudge approach, chiefly

centered on welfare and autonomy concerns. Recalling Sunstein’s central claim that humans

often err in their behaviors and decisions, Sunstein argues that this creates a greater space for

regulation, primarily because these mental shortfalls constitute “behavioral market

failures” (understood as a supplement to the standard law and economics account of market

failure) where the benefits outweigh the costs of regulation.156 According to Sunstein, even in the

absence of third party harm these behavioral market failures merit some form of paternalistic

measures. Drawing heavily from the social science literature, where it is increasingly recognized

that human mind consists of two, not one, cognitive systems157’Sunstein argues that as long as

the inconsistency of individuals’ choice arises from the conflicts of these two systems and the

government regulates to steer choices promoting individuals’ ends, the welfare concern can be

155 The Storrs Lectures, supra note at 152,1898 (Sustein notes, . . people’s choices can produce serious harm,
even when third parties are not at risk. The result is a series of behavioral market failures that provide at least a plausible
basis for some kind of official remedy.”)

156/d 1836.

157 Discussed authoritatively by Daniel Kahneman, THINKING, FAST AND SLOW (2011).
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avoided. Relatedly, because a free, unregulated market has a natural incentive to exploit

consumers’ inherent cognitive pitfalls, profiting from individuals’ mental shortfalls associated with

system 1, where decisions are made on appeals of emotions and intuitions,158 regulation can

affords some protection against such an exploitation. More specifically, according to Sunstein,

government regulates for the sake of strengthening the deliberative and reflective aspects of

decision-making identified with system 2. Regulations therefore restore rationality to

consumption choices and make hasty buying impulses less likely. Hence, Sunstein argues, a

nudge—generally in the form of disclosure, warnings, and default rule—is consistent with the

classical notion of liberty. Mandating nutritional values on processed food exemplifies a nudge,

where the additional information may influence and steer people towards welfare-enhancing

dietary choices.

A. Principles of Nudging

Anxiety about the government’s increased presence in the market persists. Opponents

of this presence argue that regulators are as likely as individuals to err in their approximation of

the individual interest; that regulations may fail to respect heterogeneity; that they may diminish

self-learning and infantilize individuals; and that powerful, self-interested private industry may

capture the process of regulation. These objections are dismissed, perhaps too hastily, by

Sunstein as imaginary criticisms of the behaviorally informed approaches that may not hold up in

empirical studies.’59 For Sunstein, the real concern about the nudge approach, however,

concerns the subtlety by which nudges operate in the market sphere. For nudges to be effective

in steering individuals toward healthier norms, the affected individuals should ideally be unaware

158 The Storrs Lectures, supra note at 152, 1832-3.

159
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of their existence. Paradoxically, because nudges are intentionally subtle, and sometimes even

invisible, they are also vulnerable to regulatory abuse.16°On this point, Sunstein cautions that for

the behaviorally informed approach to be democratically acceptable, it should be visible,

scrutinized, and monitored.161 Sunstein elaborates, To the extent feasible, rules.. should be

subject to public scrutiny in advance, often through notice-and-comment rulemaking.”162This

point is further discussed in Chapter Three in reference to the portion-limit rule on sugar-

sweetened drinks. Additionally, Sunstein maintains that individuals must be able to opt out of

being nudged easily. According to Sunstein, liberty of choice (broadly understood, in the Millian

sense) is a safeguard against the tyranny of government.163 In sum, three operating criteria

govern the nudge approach: (1) there is a behavioral market failure, and the use of nudges is the

least intrusive means to liberty (2) the rule-making process is transparent and (3) the individual

can actively opt out of the system with ease.

Notably, many ardent civil libertarians who object to government interference in private

conduct have found themselves supporting interventions that seek to mitigate human bounded

rationality. And example of this incongruity is the shifting stance of legal scholar Richard Posner.

Posner, while reluctant to support obesity reform generally, argues that limiting the portion size of

sugar-sweetened drinks sold in New York City as part of government’s effort to reduce the

population’s sugar intake did not constitute interference in freedom.164 Posner points out that

AGAINST AUTONOMY, supra note at 144, 8.

16 The Storrs Lectures, supra note at 152, 1892.

163Sunstein writes, liberty of choice is a real safeguard (against malevolent government). We have seen enough
to know that the freedom to opt out is no panacea. But it is exceedingly important.” The Storrs Lectures, supra note at
152, 1894.

64Id.
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selling a product in different-sized containers reflects consumer preferences for a variety of

container sizes; the freedom to buy sixteen ounces of soda remains, as the consumer is free to

buy two eight-ounce sodas even though it might be more cumbersome and more costly to do

165

Sunstein maintains that when nudges are used as a means to further individuals’ life

goals, in theory, this is not the same as imposing a particular vision of good life upon individuals.

Sunstein distinguishes the former as “mean paternalism,” which respects peoples ends by

influencing their choice of means, while the latter is “end paternalism,” which affects people’s

choices of ends.166 According to Sunstein, “Behavioral economists generally favor paternalism

about means, not ends... .their goal is to create choice architecture that will make it more likely

that people will promote their own ends.”167 To be sure, defining paternalism in terms of people’s

means and ends is conceptually troublesome.168 Primarily because if people’s ends are defined

in a sufficiently general way—to live a happy and productive life—then almost any governmental

intervention could be about promoting people’s means to their ends. Conversely, if people’s

means are defined in a very specific way—to eat a donut now—then almost all forms of

intervention qualify as a mean paternalism. Sunstein concedes the conceptual muddle, but

suggests that the real question concerning the use of nudges is whether paternalism from the

state threatens to reduce individuals’ welfare (broadly understood) or intrude on individuals’

autonomy.

165 Supra note at 55.

166 The Storrs Lectures. supra note at 152, 1836.

167 Id.l 835.

168 Sunstein’s working definition of paternalism “[l]ncludes government efforts to override people’s judgments about

whether it is best for them to drink alcohol, to gamble, to drive while talking on their cell phones, or to eat a dozen

chocolate peanut butter cookies before, during, or after dinner.” Id. 1866.
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The point about nudging people, Sunstein clarifies, is to minimize (to the extent

possible), the discrepancy between individuals’ “decision utility” (the utility that people think they

will get when making that decision) and “experience utility” (the actual utility the individual

experiences after the decision has been made). Here, the distinction between means

paternalism and ends paternalism becomes useful and provides justifications for nudging

people. Consider the case of smoking: Empirical evidence suggests smoking makes smokers

less happy because smoking is addictive and inherently harmful to heath.169 When cigarette

taxes were introduced, smokers smoked less, some even quit. From the viewpoint of increased

welfare, the tax functions as a mechanism that aligns individual’s anticipated welfare gain with

her actual experience.170 Therefore, Sunstein concludes, insofar as some forms of paternalism

are inevitable in the promotion of welfare, nudging, from this perspective, closes the gap

between decision utility and experience utility, which promotes the individual’s overall welfare.

B. Nudging and Liberty

In other words, Sunstein understands freedom of choice in terms of welfare gain and

welfare loss from paternalistic measures.171 Sunstein defines welfare very broadly, as how well

individuals’ lives are going, subjectively.172This allows Sunstein to take into consideration that a

loss of the freedom to choose is a loss of welfare. Sunstein evinces skepticism that the individual

is the best judge of what it means for life to go well (the central thrust of Mill’s liberty paradigm)

and argues that governmental interventions should go beyond the focus of utility (hence a

169 L. 0. Gostin & K. G. Gostin, A Broader Liberty: J.S. Mill, Paternalism and the Publics Health, 123 PuB. HEALTH
214—221 (2009(.

70 The Storrs Lectures, supra note at 152.

171 Id.

172 Id. at 1862.
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capacious reading of welfare). Thus, under Sunstein’s framework, freedom of choice is a relevant

but not necessarily decisive factor in the consideration of welfare173— particularly when empirical

studies indicate that paternalistic measures can improve people’s welfare.174

Importantly, Sunstein’s idea about structuring the physical environment to promote the

well-being of the individual begins to untangle different elements of liberty as commonly

understood. Traditionally, under the Millian paradigm, liberty is conceived as freedom from

interference and this conception leads naturally to a presumption against state interference in

activities that promote health and well-being. The nudge approach expands the classical

understanding of liberty in an important way.

Under the nudge approach, liberty is conceived as an ingredient of welfare, meaning

that in some contexts, some forms of state intervention are warranted such that the individual is

able to realize her fundamental purposes in life. Accordingly, collective efforts are implicated in

the individual’s self-realization. It follows, then, the freedom to do what the individual values the

most also depends on the state’s capability (e.g., resource and technological) to provide a

minimal level of health and well-being. Here, distinct notions of liberty, welfare and health are, in

fact, intertwined: the realization of one implicates the others. This is most evident in the context

of obesity reform, where the interests of health and wellbeing are intertwined with liberty in

everyday life. Sunstein recognizes that conflicts consistently exist between the rational-self and

the emotional-self, and that if decisions made by the emotional-self reduce the welfare of the

rational-self, a space is created for state actions, that is, regulatory action. Although Sunstein

does not goes so far as to claim that the freedom to choose in the market should be given less

1731d.

74Id. 1868.
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weight than the freedom to achieve well-being in other spheres, his idea shows a blending of

traditional and more collective notions of liberty. Since Sunstein is adamant that the state should

be concerned about increasing individuals’ welfare, it can be reasonably inferred that the

freedom to achieve well-being is a critical component of welfare.

C. Human Capability and Health

Another way of understanding the notion of liberty embraced by the nudge approach is

by reference to Amartya Sen’s human capability concept.175 The notion of human capability

helps us to focus on both the contributions and the limitations of the nudge approach as applied

to obesity reform. The notion of capability has two parts: functioning (what individuals actually

are and do) and substantive freedom (genuine opportunities to pursue and be what individuals

have reason to value). For Sen, the freedom to achieve well-being is of primary moral

importance, principally because it allows the individuals to pursue life goals most valuable to

them. Accordingly, health has a critical role within Sen’s capability framework—it is a

precondition for a good life that brings meaning and happiness.176 Sen reflects, “[Hjealth is

central to our being alive and happy... being healthy can add to our capability to do things.

Indeed, health is, in general, freedom enhancing, by expanding our actual capability to do what

we may have reason to do.”177 Viewed from this perspective, health is an integral part of human

175 Ingrid Robeyns, The Capability Approach’, The Stanford Encyclopedia of Philosophy (Summer 2011 Edition),
Edward N. Zalta (ed.), http://plato.stanford.edu/archives/sum2oll/entries/capability-approach. For an application of the
capability approach applied to health and social justice see generally Jennifer Prah Ruger, HEALTH AND SOCIAL
JUSTICE (2010); Jennifer Prah Ruger, Global Health Governance as Shared Health Governance, in THE
GLOBALIZATION OF HEALTH CARE: LEGAL AND ETHICAL ISSUES (I. Glenn Cohen ed., 2013); Sridhar Venkatapuram,
HEALTH JUSTICE: AN ARGUMENT FROM THE CAPABILITIES APPROACH (2011).

176 Richard Kraut, “Aristotle’s Ethics’, The Stanford Encyclopedia of Philosophy (Summer 2014 Edition), Edward N.
Zalta led.), http://plato.stanford.edu/archives/sum201 4/entries/aristotle-ethics!

Amartya Sen, Forward, in Jennifer Ruger, HEALTH AND SOCIAL JUSTICE, supra note at 175 at viii.

83



Health, Liberty and Equality

capability; nudging people toward healthier decisions and behaviors enhances the overall

freedom to do things that individuals value in life. Thus, using the nudge approach, state actions

in the market sphere can be deemed to increase substantive freedom for the affected

individuals. So assuming that the consumption of unhealthy food leads to diminishing welfare

and limits individuals’ opportunities to be and do what they value most, Sunstein would argue

that if the government places a constraint on consumption that is consistent with the individual’s

long-term welfare gain, then such a restriction of liberty should not be a major concern.

From the vantage point of social justice, health disparities stemming from preventable

social conditions are concerning. Since diabetes is found disproportionately in disadvantaged

population groups, these diabetic individuals are further constrained by the need to secure

additional social and financial resources necessary to manage their conditions. Amartya Sen

thus equates health with the degree to which the individual is able to exercise human freedom.

Likewise Martha Nussbaum argues that health is an essential capability necessary for fuN

function in life.178 From this viewpoint, health disparities rooted in socioeconomic conditions may

impede the degree of freedom afforded to the individuals. Some chronic diseases may affect the

degree to which individuals participate in political and communal life and work; medical

conditions such as schizophrenia and Alzheimer’s disease affect individuals’ ability to exercise

agency; living with diabetes requires additional financial and time commitments to keep the

condition under control. Jennifer Prah Ruger expands Sen’s health capability theory to include

freedom from preventable and avoidable death. As good health is a precondition to a fulfilled life,

Ruger argues that placing health as a fundamental human interest has a moral salience.179

78 Martha C. Nussbaum, Human Functioning And Social Justice: In Defense of Aristotelian Essentialism, 20 P0L.
THEORY 2, 202-46.

Supra note all 75.
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The normative justifications of a social justice approach towards public health

intervention differ from classical liberalism and law and economics theory in significant ways.

Classical liberalism and law and economics theory espouses the traditional individualistic model

of intervention, which principally perceives the state as a potential aggressor against individual

rights. Law is either perceived as a threat to liberty or as an arbitrator of competing rights. When

law is perceived as a threat to liberty, regulating public health risks or hazards is justified only if

government seeks to prevent harm to others stemming from other-regarding actions; or when

the individuals’ preferences are not reflected in the choices they make genuinely. On the other

hand, when law is perceived as an arbitrator of competing rights, preference is given to

interventions that restore the market to its Pareto efficiency. This can be problematic in the

context of obesity prevention. Law and economic theories tends to overlook the unequal

distribution of power and knowledge stemming from systemically produced socioeconomic

conditions that underlie market dynamics.

CONCLUSION

This chapter has examined regulatory theories in order to shed light on the central

tension confronted by reformers in the context of public health. Regulators may be motivated to

regulate because of efficiency, paternalistic or distributive concerns; regulations also have the

potential to interfere with the rights and freedom of individuals and the market. In a liberal

democracy, regulations must be justified on normative grounds. At the general level, classical

liberalism and theories of law and economics agree that welfare benefits from intervention may

serve as a justification; one critical factor determinative of regulatory legitimacy is that the

perceived benefits from regulation must outweigh the purported intrusion on individual liberty.

Jacobson exemplifies this balancing test. The Chapter concludes that the proper role of
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government in obesity reform is to promote the freedom of well-being. Chapter Three advances•

a discursive, process-based approach, and its application is demonstrated in ChapterFour.
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INTRODUCTION

In the previous chapter, I explored the different theories behind regulation in obesity

reform, and I argued that the proper role of government in obesity reform should involve

ensuring people have genuine opportunities to be and do what they valued the most, and that

extends to the removal of barriers to health.’ This chapter sets out the principles of a process-

based approach.2 I advocate that the overarching goal of obesity reform should be to improve

the individual’s capability to live a flourishing life. The application of the process-based approach

1 For an analysis of human capability and health care, see Jennifer Prah Auger, Health, Capabifity, and Justice:

Toward A New Paradigm of Health Ethics, Policy and Law, 15 CORNELL J.L. & Pus. P0LY 403, 406-07 (2006)

[hereinafter Health, capability, and Justice].

2 It is worthwhile to recap briefly some of the key concepts outlined previously here. Auger refers to health

capability’ as a person’s ability to be health. Under Auger’s health capability framework, political institutions are central to

the expansion of individuals’ freedom. In addition, Auger’s understanding of freedom entails a positive duty of the state in

providing and securing conditions for the exercise of that freedom. Auger’s health capability approach builds on

Aristotle’s ethical theory and Sen’s work on “human flourishing” where there are two aspects to freedom: opportunities

and process. The opportunity aspect of freedom assesses public policy’s impact on individuals’ substantive freedom, for

instance, its impact on individuals’ ability to avoid premature death and avoidable disabilities. Accordingly, Auger argues

that health capability ought to be the metric for assessing equality and efficiency in health policy. See Jennifer Prah

Auger, HEALTH AND SOCIAL JUSTICE (2010) [hereinafter Health and Social Justice).
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is then demonstrated in the next chapter through two case studies, which give shape and

context to the abstract arguments advanced in this chapter. While the previous chapter

highlighted briefly the need to move the discourse on obesity reform beyond the dominant

personal responsibility narrative, this chapter elaborates on what I refer to as a “process-based”

approach, offering a middle ground between three distinct perspectives: rational actor, libertarian

paternalism and social justice.

The approach articulated in this chapter is relevant to contemporary pluralist

democracies interested in public health promotion and prevention. I seek to reconcile two

seemingly contrasting approaches, liberal and communitarian, towards obesity reform by

reference to Amartya Sen’s capability approach. The premise is the notion that government

should focus on expanding individual freedom in obesity reform. This recognizes that the

exercise of liberty is contingent upon the social and political conditions of a society. From the

vantage point of social justice, the state should therefore aim to ameliorate health hazards

related to chronic diseases.3However, this does not mean that the state should arbitrarily

impose anti-obesity measures on the individual. Rather, I argue, a process-based approach that

emphasizes deliberatively derived public policies would facilitate the community in finding the

appropriate anti-obesity measures.4Just as the state has a political motive in ensuring that the

individual has a sufficient level of health capabilities, the individual also has corresponding

centers for Disease Control & Prevention, Department of Health & Human Service, THE BURDEN OF CHRONIC
DISEASES AND THEIR RISK FACTORS (2004), available at http://www.cdc.gov/NCCDPHP/burdenbook2004/pdf/
burden..book2004.pdf.

‘ This is mainly because deliberation requires participants to offer proposals for how best to solve problems, where
participants present arguments through which they aim to persuade others to accept their positions. Similarly, Young
argues that deliberation is ‘. . primarily a discussion of problems, conflicts, and claims of needs or
interests... Participants arrive at a decision not by determining what preferences have greatest numerical support, but by
determining which proposals the collective agrees are supported by the best reasons.” Iris Marion Young, INCLUSION
AND DEMOCRACY (2002).
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responsibilities for her own health.5 In this sense, the approach that I advocate focuses on the

individual as an active agent.

This chapter will advance two central theses, which are also relevant to the discussion

on the proper role of government in the ‘new” public health movement at a general level. The

two theses build on the premise that the central goal of obesity reform should focus on

improving the individual’s capabilities in pursuing the life goals she values the most, which is the

focus of Part I. Since preventable chronic diseases largely relate to lifestyle choices and social

inequalities in health may hinder the range of opportunities the individual may otherwise pursue,

the focus of obesity reform should be on enhancing the exercise of liberty within and beyond the

market sphere.

The first thesis, described in Part II, proposes a process-based approach that focuses

on public deliberation as a forum to engage citizens. For a process-based approach to be

deemed legitimate and fair by the affected population it must contain certain general features: (1)

interventions are based on public rationales; (2) interventions are decided based on the weight

of scientific evidence and relevant social facts; and (3) there are mechanisms for the public to

challenge the government’s intervention decisions.6Lastly, the legitimacy and fairness of the

It is worthwhile to emphasize here that the individual is held accountable for her decisions: insofar as the individual
has the opportunity to participate fairly in the political processes which affects the social and political conditions relevant
to her health outcome.

6 In this sense, my process-based approach endorses a normative ideal of democracy as a continual process of
communication between the public and the regulator. Elsewhere in the literature on deliberative democracy, Iris Marion
Young argues that a deliberative model of democracy must entail several normative ideals governing the relationships
between deliberating parties, including political equality, inclusion, reasonableness and publicity. While it is debatable
whether a process-based approach of public health policymaking will achieve substantive health outcome, a process
based approach is the starting point for starting public conversation about health. Young points out that “Reasonable
people enter discussion to solve collective problems with the aim of reaching agreement. Often they will not reach
agreement, of course, and they need to have procedures for reaching devisions and registering dissent in the absence of
agreement.” INCLUSION AND DEMOCRACY, Id. at 25.
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deliberative process are central to the success of obesity reform. This is principally because

these affect the extent to which the individual perceives whether obesity reform is an arbitrary

constraint on individual liberty.

The second thesis, described in Part Ill, is that the allocation of public health authority

should be at the level closest to the population affected by the regulation. This is what is

commonly known as the “principle of subsidiary.”7Direct participation in public policies that

affect health not only legitimizes obesity reform, it also facilitates the process of collective

problem-solving. This is mainly because the individual who participates in public deliberation and

public health decision-making process must know the risks, benefits and costs of various

options.8This is not to suggest that political participation necessarily has a positive impact on

individual health. Rather, I argue that if we care about whether the consumption choices the

individual makes in the market are autonomous, then we should also care about the conditions

which make those choices possible. To that end, direct participation in public health decision-

making empowers the individual and help cultivates agency in both the social and the political

life of the individual.

Together, these two theses attempt to bridge two competing views—liberal and

communitarian—toward obesity reform. Specifically, a process-based approach creates a space

for rational deliberation where the community debates the necessity and the appropriateness of

generally Tracey Epps, INTERNATIONAL TRADE AND HEALTH PROTECTION: A CRITICAL ASSESSMENT
OF THE WTO’S SPS AGREEMENT (2008) [hereinafter International Trade and Health Protection], 51-90.

8 In addition, Young points out as a prerequisite for participating in political discussion is being reasonable. Young
elaborates, “Being reasonable in a discussion means being open to listening to others and having them influence one’s
view, and expressing one’s own claims upon them in ways that aim to reach their assent or understanding. The desire
and ability to be reasonable in this sense lies in the practices of communicative action themselves, in so far, as when
people talk, they aim to understand one another.” Inclusion and Democracy supra note at 4. For a further discussion on
the content of the principle that should govern an ideal of public reason see Lawrence B. Solum, Public Legal Reason,
92vA. L. REv. 1449,1466(2006).
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a proposed measure. In this space, individuals are exposed to different viewpoints, and this is

beneficial for group learning. A process-based approach requires individuals to deliberate as

equals and relies on the use of public reasoning to reach consensus.9The following criteria are

helpful in determining the appropriateness of a measure: clarity of regulatory goals;

effectiveness; necessity; least restrictive means to liberty; and proportionality of the distribution

of the benefits and burdens of public health interventions.10The application of these criteria is

taken up in the next chapter. The purposes of this chapter are twofold: (1) setting forth the broad

outlines of a process-based approach and; (2) filling the analytical vacuum left in obesity reform

by three contrasting perspectives: rational actor, libertarian paternalism, and social justice.

The process-based approach I advance rejects the fundamental assumption

underpinning the rational actor model, that the individual and the collective are rivals. As I

demonstrate in the next chapter, collective welfare does not necessarily imply the subordination

of individual liberty. Given these two theses, the dissertation reaches a final conclusion about the

proper role of government in obesity reform. I argue, in a liberal democracy, that government has

a moral duty to ensure that individuals possess a basic level of capabilities central for a

flourishing life, such that the individual may pursue her conception of the good. Since good

health enables the individual to participate meaningfully in social and political life, further

Deliberation can be understood as “debate and discussion aimed at producing reasonable, well-informed

opinions in which participants are willing to revise preferences in light of discussion, new information, and claims made

by fellow participants.’ See Simone chambers, Deliberative Democratic Theory, 6 ANN. Rev. POL. Sd. 307, 309 (2003).

Public deliberation features prominently in the deliberative model of democracy, see INCLUSION AND DEMOCRACY,

supra note at 4. It should also be noted that some scholars dismiss these deliberative aspirations as overtly “utopian.”

See, e.g., Richard A. Posner, LAW, PRAGMATISM, AND DEMOCRACY 164 (2003); Margaret Kohn, Language, Power;

and Persuasion: Toward a Critique of Deliberative Democracy, 7 CONSTELLATIONS 408—429 (2000).

10 Admittedly, a combination of criteria exist in assessing the appropriateness of public health; the list provided here

is by all means not exhaustive nor absolute, see, e.g., Nancy M. Baum at aI., Looking Ahead: Addressing Ethical

Challenges in Publlc Health Practice, 35 J.L. MED. & ETHIcs 657, 659 (2007).
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consideration should be given to the uneven distribution of the benefits arising from anti-obesity

regulations.

The structure of this chapter is as follows. Part I briefly summaries the core tension

between individual liberty and the collective welfare underlining market-based approaches. I offer

an alternate view of private and publichealth by arguing the two exist in mutual dependency

rather than in opposition. Part II introduces the rationales behind a deliberative process as a

forum that engages different individuals and helps educate the citizens about anti-obesity

measures that affect their everyday life. Part III then turns to a discussion on the allocation of the

public health authority.

I. LIBERTY AND WELFARE

Conventionally, obesity reform is portrayed as a conflict between individual and

collective interests.11 This is primarily because obesity is viewed through the analytic prism of the

rational actor model. The premise of the rational actor model is that the regulator must refrain

from intruding on the private sphere of consumption choice unless there is evidence of harm to

a third party. For example the considerable social and medical expenses associated with chronic

disease have recently gained traction as an important rationale for government oversight in the

market. Meanwhile, Sunstein and Thaler’s popular but controversial “libertarian paternalism”

concept has further advanced a narrow set of market-based incentives in a theoretically

significant way. While both approaches to legal theory attempt in different ways to reconcile

individual liberty and collective welfare, on a general level these behavioral-based approaches

share three distinct but related limitations:

‘ See, e.g., Richard A. Epstein, What (Not) to Do About Obesity: A Moderate Aristotelian Answer, 93 GE0. L.J.
1361, 1369(2005).
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(1) Government oversight in the market is motivated by maximizing market efficiency

and this tends to overshadow the intrinsic value of health to the individual and the society.

(2) Excessive consumption choices are deemed as inconsistent in time preferences,

and anti-obesity measures function as mediator that reduces the discrepancy between two

versions of the individual: the present and the future self. This assumption tends to

overemphasize the individual’s identity as a consumer, failing to consider that consumption

choices often reflect the confluence of human experience in multiple domains. Since the

individual’s experience of the social world largely is shaped by public policies, and social

choices relate to social and political institutions, there is a need to cultivate the individual’s

identities beyond the market, particularly in public life.

(3) Market efficiency grounded in pragmatism tends to erode a shared sense of

community, and this undermines the positive claim that ill health often limits the range of

opportunities that the individual may otherwise be able to pursue. Given that obesity is

found disproportionately among the disadvantaged populations, there is a need to account

for the distributional impact of the benefits and the burdens arising from interventions.

indeed, relative social status and exclusion from the political process correlate strongly

with inequalities in health outcomes.12The World Health Organization advocates a more

nuanced understanding of health, situating health within the wider social and political contexts.

According to Sir Michael Marmot, “Health status, therefore, should be of concern to policy

12 Ruth Bell et at., Global Health Governance: Commission on Social Determinants of Health and the Imperative for
Change, 38 J.L. MED. & ETHICS 470, 479-80 (2010). Jennifer Prah Ruger, Democracy and Health, 98 QJM 299—304
(2005)(noting that “Democratic institutions might therefore relate to health through, for example, alleviation of social
disparities and income inequalities that results from greater political voice and participation.’)
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makers in every sector’.13The broader, holistic view of health conceives ill health as a symptom

of a dysfunctional society, drawing attention to the arrangements of social institutions, disparate

participation in political processes and human inequalities as a starting point for obesity reform.

The attempt to move the discourse on obesity beyond the current narrow set of market-based

solutions is primarily motivated by the concern that obesity is found disproportionately among

the disadvantaged populations. The holistic view attempts to reorient the debate by portraying

the condition as an expression of discrimination, human inequalities and poverty.

Recently, growing interest in the broader, holistic notion of health in the public health

literature has begun to challenge the conventional law and economics approaches to obesity

reform. Public health proponents are skeptical about the presumption of individual choice that

occupies much of the law and economics approach. In what I refer to as the “social” model of

obesity, a different conception of the individual and the state has emerged. The social model of

obesity takes a bird’s-eye view of how the law can systemically produce and reproduce

inequalities.14As such, it draws attention to ways in which law can restructure social

arrangements and political institutions to mitigate multiple sources of inequalities. It conceives

obesity as a social problem which demands a social solution. This shiffs the analytical lens to

emphasize ways in which the law constructs social reality and social relations. The social model

13 Michael Marmot, Social Determinants of Health Inequalities, 365 THE LANCET 1099—1104 (2005) [hereinafter
Social Determinants of Health Inequality].

14 For a discussion on the social dimension of public health, see, e.g., Wendy E. Parmet, The impact of law on
Coronary Heart Disease: Some Preliminary Observations on the Relationship of Law to “Normalized” Conditions, 30 J. L.
MED. & ETHIC 608, 608—620 (2002); Scott Burns, Law in a Social Determinants Strategy: A Public Health Law Research
Perspective, 126 PuB. HEALTH REP. 22—7 (2011); Scott Burns, The Invisibility of Pub/ic Health: Population-level Measures
in a Politics of Market Individualism, 87 AM. J. PUBLIC HEALTH 1607—1 610 (1997) [hereinafter The Invisibility of Public
Health]; see also Dan B. Beauchamp, Pub/ic Health as Social Justice, in HEALTH AND SOCIAL JUSTICE: POLITICS,
IDEOLOGY, AND INEQUITY IN THE DISTRIBUTION OF DISEASE, (Richard Hofnichter ed. 2003) at 267 [hereinafter
Public Health as Social Justice]; Madison Powers & Ruth Faden, SOCIAL JUSTICE: THE MORAL FOUNDATIONS OF
PUBLIC HEALTH AND HEALTH POLICY (2006) [hereinafter Social Justice: The Moral Foundations of Public Health].
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thus focuses on the difference in power in the market place, rather than promoting market

efficiency to satisfy private preferences.

Central to the social model is the principle of health equity15 (this is discussed in detail in

Part I, subsection 2). Health equity demands affirmative duty of the state to mitigate multiple

inequalities related to socioeconomic conditions that exist in variety of domains, which

collectively can have significant impact on health status, affecting individuals’ functioning in their

social, political and economic life. The social model thus recognizes that individuals possess and

develop multiple, overlapping identities created by their interactions with the social world beyond

the market sphere. Since the exercise of agency is closely related to the individual’s health

status, where relative social status or exclusion from the political process deprive the individual

of the opportunity to exercise agency, it is unjust to define private health narrowly as a domain

free from governmental interference. Unlike the law and economics approach, which narrowly

focuses on the market as the main engine of human flourishing, the social model recognizes that

the individual in her capabilities as a consumer expresses consumption preferences which are

also influenced by her identity as a citizen. The social model envisages public health as a

collective enterprise, where the boundaries between the private and public realms are fluid.

Through constant dialectical exchanges and negotiations between the state and the individual,

the private and public spheres exist in mutual dependency rather than in opposition.

The social model also includes a more finely grained conception of liberty. It recognizes

that different individuals have varied means and opportunities to fulfillment of health, which in

According to Auger, legal mechanisms such as legislation and regulation are critical ways in which health equity

is achieved at the population level. HEALTH AND SOCIAL JUSTICE, supra note at 2; For a brief discussion on the

concept of health equity see also Gopal Sreenivasan, Justice, Inequality, and Health in THE STANFORD

ENCYCLOPEDIA OF PHILOSOPHY (FaIl 2014 Edition), Edward N. zalta (ed), http://plato.stanford.edu/archivesl

fall201 4/entries/justice-inequality-health/.
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turn affects their abilities to become self-sufficient entities.16 Accordingly, the social model

supports the affirmative duty of the state to intervene within and outside of the market sphere.

Interventions that address disparities in health stemming from socioeconomic or political

conditions therefore justify state action.17 This intervention functions not as a matter of social

utility, but as an embodiment of a fundamental normative commitment to social justice. The

social model recognizes, to the extent possible, a collective duty to enhance individuals’

capability in achieving their optimal health status. Unlike the rational actor model which

presupposes liberty as freedom from interference from the state, the social model demands

affirmative state actions to address systemically produced inequalities. Affirmative state action is

deemed necessary to the realization of individual liberty; the individual’s interest in liberty and the

collective interest in public health exist in harmony because of their mutual dependency. In

contrast, under the rational actor model individual liberty and public health exist in a constant

state of tension as competing societal values, with the individual and the state jealously guarding

their territory from invasion by the other.

But expanding state actions beyond the market sphere creates two additional

concerns. First, the social model is premised on the notion that the state has a compelling moral

imperative in promoting social justice, but the question remains as to the source of this

18 Ruger agrees. Ruger points out that diverse internal (e.g., sex, physical and mental conditions) and external
(e.g., geographical environments, wealth, income and education) characteristics exist within and across population,
equality requires society to take seriously of those who are disadvantaged by these attributes insofar as these conditions
impair them to exercise their freedom. Accordingly, Ruger argues that health is not and cannot be something that is
achieved by individuals efforts alone, rather, health is contingent upon the social, political and economic conditions and
resources of individuals. Ruger therefore endorses a public process which involves deliberative process as a way to
allocate resources. HEALTH AND SOCIAL JUSTICE, supra note at 2.

The Invisibility of Public Health, supra note at 14.
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authority.18This is particularly problematic when the state’s constitution does not enshrine

positive welfare rights. Second, assuming that the state has the authority to secure a minimal

level of well being for the population, exercise of that authority creates the danger of an

overbearing government. As the state tackles the multiple inequalities that exist in multiple

domains, it also expands state power into otherwise private realms of cultural, economic and

social life, endangering the individual’s enjoyment of other important interests beside health.

Opponents of the social model are skeptical of entrusting the state with this unlimited state

power and are unwilling to tolerate a minimum level of guaranteed basic security if it risks

creating an overly powerful government.

These three perspectives, rational actor, libertarian paternalism, and social justice, offer

useful contrasting viewpoints on the proper role of government in obesity reform. Collectively

they sketch the complexity of regulatory challenges faced by regulators in obesity reform.

Currently, legal analysis of obesity reform is predominantly viewed through the vantage point of

law and economics,19which has further consolidated the collective’s pre-commitment to market

efficiency, which implicitly (and wrongly) assumes that the market remains the main engine of

human flourishing. The dissonance of the legal analysis of obesity reform with the emerging and

increasingly influential public health view of obesity, no doubt, informs the fundamentally different

philosophies subscribed to by the disciplines of law and public health. The dissonance is often

readily dismissed as a disciplinary clash between the fields of political theory and ethics on the

18 Robin west, Book Review: Social Justice: The Moral Foundations of Public Health and Health Policy,

Georgetown Law Faculty Publications and Other Works (2007>, available at http://scholarship.law.georgetown.edu/

facpub/789.

19 David G. Yosifon, Legal Theoretic Inadequacy and Obesity Epidemic Analysis, 15 GE0. MASON L. REv. 681

(2008).
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one hand, and constitutional law and theory on the other hand. But on the policy level, it has

permeated and further impeded the progress of obesity reform.

The debate on obesity reform is offen portrayed as a competition of interests between

the individual and the state. I offer a middle ground between the two seemingly irreconcilable

viewpoints. By referencing Amartya Sen’s and Jennifer Prah Ruger’ respective work on

capability and human flourishing, I fill a lacuna in the literature and acknowledge that health is an

important constituent of human capability and that social justice ought to be a moral compass in

guiding public policies relevant to health. Placing social justice at the core of obesity reform pre

commits the collective to guaranteeing a basic level of capabilities for all. Recognizing that social

justice has a particular moral and ethical salience in modern society, we expand the debate

about the legitimacy scope of police power beyond the market. This is important, because not

all decisions affecting health occur solely in the marketplace.

Although the dissertation is interested in the proper role of government, the role and the

relationship of the food and beverage industry with the state and the individual is beyond the

dissertation’s scope. Additionally, the process-based approach advanced in this chapter is not

intended as a full critique on the law and economics approaches toward obesity reform. My

goals are more modest and less hostile to an economic analysis of law in obesity reform;

likewise, my process-based approach is intended as a supplement to the social model, intended

to explore the key limitations raised by the operation of the law and economics approaches

within the public health law scholarship. Drawing attention to the underlying assumption on

which some legal economists seem to rely too readily, I argue that the value of market efficiency

is an important but not determinative marker of evaluating obesity reform in a pluralistic society.
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A. Special Significance of Health in Everyday Life

While the contours and context of health are widely disputed,2°a wide agreement exists

that ill health considerably limits the range of opportunities that individuals may otherwise enjoy

in life.21 In the context of healthcare, Norman Daniels and James Sabin argue that the social

obligation to meet individuals’ medical needs stems from a more general obligation to assure

individuals fair equality of opportunity.22Providing health care protects the range of opportunities

available to individuals, even if health care contributes to those opportunities in a limited way.

Daniels and Sabin elaborate, “Health care makes a distinctive but limited contributed to assuring

fair equality of opportunities by aiming to keep people functioning as closely to normal as

possible.”23However, for Daniels, providing healthcare is not the same as assuring that

individuals are healthy. Daniel argues, “[Hjearth is an inappropriate object, but health care, action

which promotes health, is appropriate.”24In contrast, Benjamin Meier recognizes that the

modern public health programs can be framed expansively as part of social justice movement,

20 See e,g., Jennifer Prah Auger, Health and Social Justice, 364 THE LANCEr 1075—i 080 (2004) [hereinafter Health
and Social Justice]. Prah Auger notes that philosophical theories generally have been reluctant to give health a special
moral significance as compared to healthcare. Philosophical theories have been reluctant to give health (by contrast
with health care) special moral importance for at least one primary reason; they share the assumption that health is not
an appropriate focal variable for assessing social justice.”); Democracy and Health, supra note at 12 (noting that
“Improving the health of the worst-off can in turn improve a country’s aggregate performance in health. Political
institutions might also affect health through their general impact on universal health policy issues, such as universal
access to high-quality services.”); HEALTH AND SOCIAL JUSTICE, supra note at 2; Lawrence 0. Gostin, Meeting Basic
Survival Needs of the World’s Least Healthy People: Toward a Framework Convention on Global Health, 96 GEO. L.J.
331, 344 (2008)[hereinafter Meeting Basic Survival Needs].

21 Norman Daniels, JUST HEALTH; MEETING HEALTH NEEDS FAIRLY (2008)[hereinaffer Just Health]; Norman
Daniels & James Sabin, Limits to Health Care: Fair Procedures, Democratic Deliberation, and the Legitimacy Problem for
Insurers, 26 PHILOSOPHY & PUBLIC AFFAIRS 303—350 (1997) [hereinafter Limits to Health Care].

22 Id. Limits to Health Care, at 311.

23Id

24
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espousing social policies targeting social determinants of health.2526Meier’s view on health thus

encompasses a broader, holistic understanding of health, consistent with the new public health

movement which accounts for social inequalities in health.27 However, Meier argues that such a

right, one that demands the state to ensure a health-enabling environment, cannot be asserted

individually because it belongs to the collective.28On the other hand, Jennifer Prah Auger

argues that the individual must remain the analytic unit by which the effectiveness of political

institutions is evaluated, since political institutions exist to enhance and protect the exercise of

individual liberty.29 Furthermore, it is argued that because ill health may impair the range of

opportunities the individual otherwise may enjoy, from the vantage point of social justice

regulatory measures that ameliorate a variety of physical and social conditions contributing to ill

health are warranted. Sen elaborates on the intrinsic value of health: “[Hjealth is among the most

important conditions of human life and a critically significant constituent of human capabilities

which we have reason to value.”30 Public institutions exist to protect and enhance the exercise

25 Meler argues that the new public health movement can be broadly understood as a movement concerned with

the institutional distribution of benefits and burdens among members of society. Benjamin Mason Meier & Larisa M. Mori,
The Highest Attainable Standard: Advanchg A Collective Human Right to Publlc Health, 37 C0LUM. HUM. RTs. L. REV.

101(2005) [hereinafter The Highest Attainable Standard].

26WH0 Commission on Social Determinants of Health defines social determinants of health as “...the conditions in
which people are born, grow, live, work and age, including the systems put in place to prevent disease and treat illness
when it occurs, and the structural drivers of those conditions, the distribution of power, money and resources shaped by
social, economic and political forces.” Michael Marmot et al., Closing the Gap in a Generation.’ Health Equity Through
Action on the Social Determinants of Health, 372 THE L4NCET 1661 _g (2008).

275ee e.g., Sridhar Venkatapuram, HEALTH JUSTICE: AN ARGUMENT FROM THE CAPABILITIES APPROACH
(2011) [hereinafter HEALTH JUSTICE].

28 The Highest Attainable Standard, supra note at 25.

29 HEALTH AND SOCIAL JUSTICE, supra note at 2, 85-6. (Ruger’s view of the good life roots in Aristotle’s ethics,
under Ruger’s framework, health is valued as an intrinsic good, which is valued highly than other non-intrinsic
instruments goods such as wealth and income).

° Amartya Sen, Why Health Equity?, 11 HEALTH EcoNoMics 659—666 (2002).
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of liberty and health plays a central role in that exercise of liberty.31 Thus, according to Auger,

“[H]ealth has special moral importance because of its status as an end of political and societal

activity.”32For Auger, health is both intrinsically valuable for the individual and the collective,

occupying a special moral significance in both private and public spheres.

Pertaining to obesity reform, two distinct but related preliminary questions about health

thus emerge. First, as anti-obesity measures tend to be preventive in nature, they raise a

foundational question about the source of public health authority in the supposedly private

domain of consumption. Second, as obesity and chronic diseases tend to affect disadvantaged

populations disproportionately, a related question on equality concerns the extent and the scope

of government’s duty in reducing the socioeconomic inequalities in health. That is, how much

inequality in health related to social conditions is reasonable? How should a society come to

consensus about tolerable level of inequities in health? These foundational questions help to

frame the debate about the proper role of government in obesity reform, which also responds to

the proper role of government in public health promotion more broadly. The discussions herein

also highlight the inadequacy of the market-based approaches discussed in the previous

chapter.

A significant body of political philosophy literature has canvassed the moral significance

of health through the vantage point of social justice. While theories of justice with different

focuses tend to emphasize varied functions of political institutions in promoting social justices,

on a general level, they share an understanding that the distribution of health within and among

31 Democracy and Health, supra note at 12. Alvaro Franco et al., Effect of Democracy on Health: Ecological Study,

329 BMJ 1421 —1 423 (2004).

32 Health, Capability, and Justice, supra note at 1, 407; see also Democracy and Health, supra note at 12.
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societies has important moral implications.33In the United States, in the absence of a positive

welfare right in the United States Constitution, state constitutions may provide textual support

for the provision of health.34 Additionally, public health scholars increasingly argue that social

justice requires from political institutions a minimal level of protection of health. This is

exemplified in the writings of Professor Lawrence Gostin,35 Jennifer Prah Ruger,36 Madison

Powers and Ruth Faden.37 While these scholars disagree on the extent to which this moral duty

puts demands on the state, on a general level social justice scholars agree that health is

foundational to individuals’ capability to function and do what they value most in life.38 This view

of health, rooted in Aristotelian political philosophy, espouses a positive duty of the state in

providing a minimal level of health: Health is a precondition that enables the individual to pursue

her conception of good. A considerable debate on health as a primary good exists, but for the

purposes of this dissertation, I situate myself within this group and ground the remainder of

See, e.g., Martha C. Nussbaum, Capabilities and Human Rights, 66 FORDHAM L. REv. 273 (1997) [hereinafter
Capabilities and Human Rights]; Goodwin Liu, Rethinking Constitutional Welfare Rights, 61 STAN. L. REv. 203 (2008);
Kevin R Quinn, Sandel’s Communitarianism and Public Deliberations over Health Care Policy 85 GEo. L.J. 2161, 2162
(1997); SOCIAL JUSTICE: THE MORAL FOUNDATIONS OF PUBLIC HEALTH, supra note at 14. Lawrence 0. Gostin,
GLOBAL HEALTH LAW (2014). HEALTH AND SOCIAL JUSTICE, supra note at 2; Public Health as Social Justice, supra
note at 14; HEALTH JUSTICE, supra note at 27; Wendy C. Parmet, Health Care and the Constitution: Public Health and
the Role of the State in the Framing Era, 20 HASTINGS CONST. L.Q. 267, 268 (1992)(arguing that “the experiences and
theories of the framing generation did not assume a laissez faire or libertarian attitude about health. The framing
generation assumed that governments had a significant role to play in protecting health and providing care to the ill.”)

Elizabeth Weeks Leonard, State Constitutionalism and the Right to Health Care, 12 U. PA. J. C0NST. L. 1325
(201 0)(noting, “Thirteen state constitutions specifically mention health. Six of those provisions have been judicially
interpreted”) Some countries’ constitutions provide positive right to health, but whether the right to health can be
expansively interpreted to include positive duty in ensuring an environment conducive to health is an important, but
different question, and outside the scope of this dissertation. For a discussion on the rights-based approach to health
from a global health perspective see generally Gorik Ooms & Rachel Hammonds, Global Governance of Health and the
Requirements of Human Rights, 3 GLOBAL P0L’Y, 476—9 (2012). For a discussion on health from human rights
perspective see, e.g., Paul A. Diller, Combating Obesity with A Right to Nutrition, 101 GE0. L.J. 969 (2013).

GLOBAL HEALTH LAW, supra note at 33.

Health and Social Justice, supra note at 9.

° SOCIAL JUSTICE: THE MORAL FOUNDATIONS OF PUBLIC HEALTH, supra note at 14.

385ee generally GLOBAL HEALTH LAW, supra note at 33.
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discussion in the ‘human capability” approach towards health. My discussion on human

capability and health in this chapter are necessarily brief and deliberately general, while noting

that theories of justice differ markedly in their justifications and approaches to social justice.39

Likewise, it is not the focus of this dissertation to canvass the source of public health authority in

obesity reform (a foundational question for both political philosophers and constitutional

theorists). For the purpose of this discussion it sufficient to note that New York State

Constitution explicitly refers to health (as discussed in the context of three case studies in the

next chapter).4°Additionally, a process-based approach that emphasizes deliberative public

policies also lends legitimacy to obesity reform, sufficient for the current discussions on the

proper role of government in obesity reform.

Viewing obesity reform through the prism of social justice has two key advantages: It

recognizes that health has a central importance in the individual’s social and political life; it also

helps to define the scope of government duty in reducing inequalities in health. Professor Gostin

elaborates, “Health, among all the other forms of disadvantage, is special and foundational in

that its effects on human capacities impact one’s opportunities in the world and, therefore,

It should also be noted that scholars who grounds the understanding of health on social justice, disagree over
whether it should be the opportunity or the achievement of the good life as the appropriate target of political concern.
Ruger, for instance, argues that as long as the individual has the opportunity to achieve her potential optimal health
outcome, whether the individual actually obtains the optimal health outcome is irrelevant to the analysis. Madison
Powers and Faden, on the other hand, favor an outcome-oriented approach where the ultimate ends of justice is
contingent upon on the individual’s achievement of the optimal health outcome. For a critique on the capability approach
see Madison Powers & Ruth Faden, Health capabilities, Outcomes, and the Political Ends of Justice. 12 J. HuM. DEv. &
CAPABILITIEs 4, 565-570 (2011)(Arguing that “While it is important for institutions charged with securing and promoting
health to give prominent attention to the range of options and opportunities people have for informed choices that can,
in turn, lead to better health, individual choice is by no means the bulk of the story when it comes to justice and health.
Simply offering more and better options for choice cannot be the dominant lob of justice within health policy.’) Auger
disagrees, and points out that her approach emphasizes shared health governance which “[m]eans shared responsibility
- individuals, providers and institutions have respective roles and responsibilities in achieving health goals”. Jennifer Prah
Ruger, Reply, 12 J. HuM. DEv. & CAPABILITIES 4. 599-605 (2011).

40 N.Y. Const. art. 17, § 1.
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health must be preserved to ensure equality of opportunity.”4’Pertaining to obesity reform, the

principle of equality focuses public polices on ameliorating social and physical conditions that

impact private health negatively. This extends government interventions both within and beyond

the market sphere, drawing attention to social structures that broadly relate to the distribution of

health. Importantly, this moves the political discourse on obesity reform beyond the utilitarian

calculus of preferences expressed in the market sphere. Specifically, focusing public policies

beyond the market addresses systematic differences in individuals’ means to obtain health and

their differential access to political institutions.42

My own view is that insofar as these amendable social conditions are avenues of ill

health, and that the government can reasonably mitigate this systematically produced ill health,

public policies should focus on leveraging health differences associated with social

disadvantage. However, this does not mean that these measures should be imposed from

above. Because the law as a regulatory system produces a variety of effects—the law is capable

of creating incentives for specific behaviors and affecting the distribution of health through

established procedures and political institutions—decisions about the scope and the means of

interventions should be decided collectively. In a liberal democracy, a process-based approach

with deliberative features (the focus of Part Ill) is most appropriate for facilitating voluntary

internalization of health norms at the individual level. This means that restoring Pareto efficiency,

while important, should not be the sole determinative consideration in designing obesity policy.

41 Meeting Basic Survival Need, supra note at 20.

42 Varying theories on the equitable distribution of health exist; Sir Michael Marmot offers a helpful view on the
tolerable level of inequalities in health, saying, “Not all health inequalities are uniust or inequitable. If good health were
simply unattainable, this would be unfortunate but not uniust. Where inequalities in health are avoidable, yet are not
avoided, they are inequitable.” Michael Marmot, Achieving Health Equity: From Root Oauses To Fair Outcomes, 370 THE

LANCET 1153, 1154 (2007).
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B. Health Equality

There is considerable disagreement among political philosophers over the nature of

equality relevant to political distribution: Equality exists in varying standards, from equality of

opportunity43to equality of resources44 to equality of capabilities.45Sen and Nussbaum argue

respectively that the relevant type of equality in political planning should be about equality of

capability. This is chiefly because, as Sen explains, an approach focusing on equality of

opportunity or resources would not take into consideration varying needs of individuals, nor

would it account for variation in the individual’s ability to convert societal resources into valuable

functioning. Some of these variations are physical: nutritional needs vary with age, sex and

occupation; some of the variations are social and relate to traditional social hierarchy: literacy

rates vary widely between women and men in many parts of world. Insofar as these variants can

perpetuate inequality that is highly relevant to well being, there is a need to move public policies

beyond an account of equality of opportunities or resources.46Specifically, neither account of

equality goes deep enough to diagnose obstacles that individuals confront when opportunities

and resources—e.g., education or nutritious food—seem within the individual’s reach. In a high-

income country, the ability to live a healthy life depends on more than access to nutritious food

—it also relates to the health literacy level of the individual. In a low-income country, the ability to

live a healthy life depends on access to clean water; for girls, it also depends on whether they

‘ Richard Arneson, Equality of Opportunity, in THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY (FaIl 2008
Edition), Edward N. Zalta (ed.), http://plato.stanford.edu/archives/fall2008/entries/equal-opportunity/.

John Rawls, A THEORY OF JUSTICE, 1999.

‘ and Human Rights, supra note at 33.

46See also JUST HEALTH, supra note at 21.
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are raised in a nondiscriminatory manner and have equal opportunities to boys.47 In the context

of obesity reform, the proper role of government should consist of ensuring the basic capabilities

of the individual necessary for a flourishing life; this role may vary in content from country to

country, depending on available resources and national capacity.

Social justice theorists who understand health as a precondition to human flourishing

also advocate for a positive societal obligation to maintain and improve health. While variants of

human capability approach exist,48 they share the common understanding that the ability to live

a flourishing life is contingent upon materials and social conditions. Amartya Sen, who pioneered

the approach, proposes that the freedom to achieve well-being has two parts: functioning (what

individuals actually are and do) and substantive freedom (genuine opportunities to pursue and

be what individuals have reason to value). Martha Nussbaum’s list of ten central human

capabilities includes being in good health and being adequately nourished.49For Nussbaum,

“The central capabilities are not just instrumental to further pursuits: They are held to have value

in themselves, in making a life fully human.”5°Ruger, a fellow philosopher, agrees with

Nussbaum and argues, “[S]ociety should enable human beings to live flourishing lives.

Flourishing and health is inherent to the human condition.” Ruger elaborates, “Certain aspects of

health, in particular, maintain other aspects of human flourishing. Because without life itself, no

47See, e.g., Devi Sridhar, Linkages between Nutrition, Ill-Health and Education, Background paper prepared for the
Education for All Global Monitoring Report 2009, 2009/ED/EFNMRT/Pl/1 6, available at http://unesdoc.unesco.org/
images/001 7/001780/1 78022e.pdf (Noting that “health and education exist in a dynamic relationship resulting in inter
generational poverty traps that are difficult to break.”)

48 Ingrid Robeyns, The Capability Approach in The Stanford Encyclopedia of Philosophy (Summer 2011 Edition),
Edward N. Zalta (ed), http://plato.stanford.edu/archives/sum201 1 /entries/capability-approach/; see also HEALTH
JUSTICE, supra note at 12.

Capabilities and Human Rights, supra note at 33.

106



Confronting Body Anxieties

other human functionings, including agency,’ are possible.”51 Seen through the capability lens,

government can play a positive role in providing conditions that enable individuals to lead life

effectively. Auger concludes, “Therefore, public policy should focus on individuals’ ability to

function, and health policy should aim to support individuals’ capability for health functioning by

enabling individuals to meet health needs and by creating conditions for health agency.”52Civil

libertarians contend that governments are not better at approximating individuals’ best interests

than individuals themselves, but this misses the central point of the capability approach.

Focusing on enhancing individuals’ capabilities to do what they value most in their life directs

public policies to remove barriers to freedom that individuals might otherwise face. Accordingly,

both Auger and Nussbaum argue that the goals of public policies should focus on improving

individuals’ capabilities, not their functioning.53From this stance, the government does not

impose a certain preconceived notion of the good on its people, rather, governmental

interventions are means which enable the exercise of liberty.

The capability approach provides a useful framework in defining the proper role of

government in obesity reform. Specifically, focusing on capability carries the benefit of preserving

the realm of autonomy in which individuals are leff free to decide their course of action.54

Nussbaum explains the distinction between political goals focusing on functioning and

capabilities: “The person with plenty of food may always choose to fast, but there is a great

Health, Capability, and Justice, supra note at 1.

52)d

Id. 5ee also Capabilities and Human Rights, supra note at 33.

Capabilities and Human Rights, supra note at 33, at 289 (Noting that “Citizens must be left free to determine
their course after they have the capabilities. The person with plenty of food may always choose to fast, but there is a
great difference between fasting and starving, and it is this difference that we wish to capture.”)
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difference between fasting and starving, and it is this difference that we wish to capture.”55The

capability approach, as one can see from Nussbaum’s argument, advances public policies that

enhance the substantive freedom of individuals rather than imposing a certain conception of a

good life. Significantly, in a liberal democracy, the capability approach focuses on the individual

as the agent capable of change; this is critical both at the individual and the collective levels. It

can be argued that interventions such as diabetes surveillance systems or bans on trans fat

further the realization of individual freedom both within and beyond the market sphere. This view

differs markedly from civil libertarians who prioritize economic activity in social life, espousing

limited governmental interventions in the market sphere.

II. AGENCY, POLITICAL PARTICIPATION AND HEALTH

A. Human Agency

At the individual level, agency is important for both pragmatic and intrinsic reasons:

agency is central to matters related to health habits and risks, and to lifestyle. Permitting

individuals to make decisions that matter to health enable them to value health. Furthermore,

health affects the individual’s ability to exercise agency: the ability to lead the life the individual

values improves the individual’s quality of life, Conversely, agency affects the health status of the

individual: the ability to make healthy lifestyle choices can lead to improved health status.55 Most

importantly, agency is foundational in enabling the individual to exercise a range of human rights

critical for a flourishing life. Sen elaborates, “Political and civil rights give people the opportunity

551d.

56 Health and Social Justice, supra note at 9.
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to draw attention forcefully to general needs and to demand appropriate public action.”57 In

short, the full realization of individual agency is closely related to the political process which

expands individual freedom.

Likewise, reasoned agency is important for public policies: the individual shapes social

policies and institutions that influence the exercise of freedom through direct political

participation.58The capability view of obesity reform thus differs sharply from the account of

obesity reform as aggregated preferences. The capability perspective conceives human agency

as central to the exercise of political rights at the population level. Ruger elaborates, “Good

health enables individuals to affect public policy and to participate in individual, political and

social decision-making, both inside and outside the health sector”59 Likewise, health and

agency is necessary for a functioning society—a society that expresses community through its

law and public policies also improves quality of public life and social institutions.60Most

importantly, from a social justice perspective, social inequalities in health can impede individuals’

political participation:61 uneven political participation can diminish the political incentives for a

Amartya Sen, Democracy as a Universal Value, 10 J. DEMOCRACY 3, 3-17 available at http://www.unicef.org/

socialpolicy/tiles/Democracy_as_a_Universal_Value.pdf.

58 Health, Capability, and Justice, supra note at 1.

Health and Social Justice, supra note at 8.

50Robert D. Putnam, BOWLING ALONE: THE COLLAPSE AND REVIVAL OF AMERICAN COMMUNITY (2000).

See generally Ruth Bell et al,, Global Health Governance: Commission on Social Determinants of Health and the

Imperative for Change, 38 J.L. ME0. & ETHICS 470, 475 (2010).
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government to meet broader demands in economic and social security.62 Additionally, political

participation is intrinsically important—it exposes individuals to different viewpoints, by which it

helps society to formulate its values and priorities.63 Likewise, social and political dialogues

generate informed, reflected considerations about public policies; processes must be open and

transparent because fairness of the decision-making processes is central to the exercise of

reasoned agency.

B. Deliberative Political Process

The deliberative political process is far from ideal. At a level of generality, there are three

shortfalls of a deliberative process: political participation does not necessarily lead to a

consensus for progressive obesity reform; political processes are vulnerable to regulatory

capture by organized private industry; and deliberative forms of political participation may be

nothing but a utopian aspiration. Nonetheless, active political participation as a process carries

the benefits of conferring legitimacy to public health authority and a process-based approach

disentangles the varied preferences expressed by the individual in the private and public

spheres. It is possible that discursive, repeated interactions between the actors may move

obesity reform progressively.64

62 Young argues that that “In formally democratic societies with serious injustices it must b possible to promote
social changes towards greater justice though democratic means. . . . Relatively small or weak segments have more
chance of influencing political outcomes in a process where people are expected to justify their opinions and actions and
listen to others than in a competition that aggregates pre-existing preference. Increasing opportunities for serious and
plural public debate that both holds powerful actors accountable and is connected to institutional or policy outcomes,
then, may be a means by which democratic processes in a society with structural social and economic inequalities can
address some of their injustices.” Supra note at 4, 36-7.

63 Democracy as a Universal Value, supra note at 57.

64 See generally Public Legal Reason, supra note at 8, 1492 (2006)(Noting that “[M[any citizens are likely to reject
preference-satisfaction as the best conception of individual well-being. The objections to the preference view are well
known. For example, many persons have preferences that are inconsistent with their own objective self-interests. Some
people prefer to eat rich food, even though it is bad for their health. Some prefer to gamble, even though it will
impoverish their families. Some prefer to drink intoxicating beverages, even though they will damage their livers.”)
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Specifically, a deliberative political process can generate public values and promote a

shared understanding of the common good through exchanges of ideas. Rousseau and

classical republicans argue that public deliberation shapes and forms the identities of individuals

in ways that advance the formulation of public values and promote a shared communal

identity.65 Pertaining to obesity reform, commitment to deliberation in the public sphere helps

negotiate individual differences, which is particularly useful given that individuals do not often

share a common understanding of the good. Moreover, public deliberation entails openness and

reason-giving, meaning that participating individuals must be open to other’s viewpoints and

give reasons “in terms of general or public values”66;this avoids arbitrary and irrational decision-

making and encourages consensus-building at the societal level. A deliberative political process

is capable of generating public policies that embody public values. Importantly, a process-based

approach reflects reasoned agency, and public policies express negotiated, political preferences

of affected individuals. This understanding departs from the dominant view which perceives

public policies to reflect preexisting preferences. Furthermore, a process-based approach

recognizes that the individual possesses multiple identities in the private and public spheres.

Cultivating the individual’s identity as a citizen who possesses the capability to participate in

public debates avoids the common critique that anti-obesity measures are overtly paternalistic.

Likewise, distinguishing the private and public preferences also preserves the private realm in

which the individual is free from governmental interference in the pursuit of her conception of

good.

65See, e.g., Joshua Cohen, Deliberation and Democratic Legitimacy, in DELIBERATIVE DEMOCRACY: ESSAYS ON

REASON AND POLITICS 67, 69 (1997); Fabienne Peter, Political Legitimacy in THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY
inter 2014 Edition), Edward N. Zalta (ed), http://pIato.stanford.edu/archiVes/win2O1 4/entries/IegitimaCy/.

66william H. Simon, Solving Problems vs. Claiming Rights: The Pragmatist Challenge to Legal Liberallsm, 46 WM. &
MARY L. REV. 127, 184-6 (2004).
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While there is a wide disagreement about many characteristics of the deliberative

process, on a general level scholars agree that information, arguments and persuasion are the

essential elements of deliberation.67 In the next chapter, I elaborate on five conditions of

deliberation through selected case studies: (1) the public receives full access to information; (2)

public health policy making processes are transparent and open; (3) the government and public

must advance only arguments that are relevant to the discussion; (4) individuals have the

opportunity to appeal to regulator’s decisions; and (5) arguments advanced by the government

conform and adhere to the overarching regulatory scheme of deliberation. These conditions

encourage transparent, accountable, evidence-based policy-making. Public deliberation

exposes participants to different normative perspectives and helps to develop alternate

interpretations of new health norms. Equally important, crafting a public space for deliberation

also cultivates a sense of collective identity. It can be further argued that the individual’s

willingness to cooperate in advancing social justice may be enhanced through association, as a

member of the political community.68

III. PRINCIPLE OF SUBSIDIARY

See generally Tom Christiano, Democracy in THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY (Spring 2015 Edition),
Edward N. Zaita (ed), http://pIato.stanford.edu/archives/spr201 5/entries/democracy!. Jennifer Mitzen, Reading
Habermas in Anarchy: Multilateral Diplomacy and Global Public Spheres, 3AM. POL. Sd. REV. 401—417 (2005); Michael
A. Livermore, Authority and Legitimacy in Global Governance: Deliberation, Institutional Differentiation, and the Codex
Ailmentarius, 81 N.Y.U. L. Rev. 766, 801 (2006).

68This view is consistent with Norman Daniels’ theory of lust health, Daniels writes, “We owe measures both inside
and outside the health sector that work to protect the normal functioning and thus opportunity.” Daniels recognizes that
public health enterprise is a collaborative one underpinned by a moral duty in social Justice. JUST HEALTH, supra note at
21, 146. See also Robert Putnam, Bowling Alone: America’s Declining Social Capital, 6 J. DEMOCRACY 1 at 73 (Noting
that the individual’s habit in cooperation in the social sphere has spillover effects that are beneficial for political life.
Although Putnam’s focus is in associated civil life, where individuals develop bonds and identities through civil
participation such as community-oriented programs and local gatherings, which are apolitical associations, it is not too
far a stretch to imagine that political participation also develops a shared sense of responsibility in the community to
which the individual belongs.)
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Allocating public health authority to the local government carries the advantages of

direct participation from the affected community and it involves a more direct and accountable

form of democracy. However, this is not to suggest that the higher levels of authority—namely,

the state, national and international levels—play second fiddle in obesity reform. On the contrary,

a coherent public health response towards obesity involves a coordinated effort between the

central government and international organizations.69But because of the proximity of the local

government to its people, the decision-making process should mainly occur at the local

government level because it is the best situated and the most responsive legal entity within the

complex multiple layers of governance.70The local government is the closest public entity, and

most capable of meeting the needs of and engaging the affected populations. Allocating the

power of public health decision-making at the local level encourages local participation and

69This understanding is consistent with the broader, holistic notion of health, in which ill-health is conceived as an
expression of human inequalities, discrimination and poverty, supra note at 1; Meeting Basic Survival Need, supra note
at 20. The role of international organizations in obesity reform specifically and in public health generally is discussed in
detailed in chapter Five.

70 However, this does not suggest that the central government would not interfere with the local affairs. Rather, in
instances where the central government can perform tasks more effectively than the local government, then the central
government should step in and take charge. Alexis de Tocueviile notes that this form of power distribution has “{N]ot only
an administrative value, but also a civic dimension, since it increases the opportunities for citizens to take interest in
public affairs.’ Alexis De Tocqueville, DEMOCRACY IN AMERICA Vol. 1, 63 (Eduardo Nolla ed., James T. Schleifer trans.,
201 0)(1 835). Admittedly, in practice, not every citizens are politically involved in every public policies process, but
allocating responsibility to the local government create separate political communities in which citizens can participate.
Within these communities, citizens participate and debate issues of local relevance. It can also be further argued that in
addition to enhance democratic empowerment of the citizens, these local political engagements also provide a check
against the power of the central government.
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engages citizens to work together to formulate appropriate solutions, which creates a shared

identity within the community.71

Additionally, obesity reform often involves finding the appropriate mix of regulatory

measures. In this sense, obesity reform is essentially a self-learning process. Encouraging

problem-solving at the local level expands the political sphere and involves the citizenry in

important decisions that affect health; it fosters the self-rule where elected officials are held

accountable for making decisions which reflect the heterogeneity and plurality of the people.72

Importantly, the process also creates a public space autonomous from private interests in which

participating individuals bracket their differences by appealing to “public reason,”73 which is

beneficial for challenging underlying assumptions behind dominant norms. From this

perspective, I argue, a process-based approach departs from the dominant view of obesity

reform in a significant way: the overarching goal of a process-based approach involves ensuring

that the individual has a basic level of capabilities sufficient for achieving her life goals—and one

71 Creating shared identity in the community is particularly useful because it addresses the “the prevention paradox”
first articulated by epidemiologist Geoffrey Rose. The prevention paradox holds that preventive measures which have
greatest benefits at the population level often offer little absolute benefit to any one individual, while interventions that
save individual lives often contribute little to population health. A shared sense of the community is helpful because it
cultivates the individUal’s identity as a member of the collective and requires the individual to distinguish her private
preferences from that of her preferences as a citizen, which in turn requires an interpretation of the common good. See
Geoffrey Rose, Sick Individuals and Sick Populations, 14 INTL J. EPIDEMIoLoGY 32, 38 (1985); Political Legitimacy, supra
note at 49. Political scientist Iris Marion Young further argues that “If discussion reflects all social experiences, and
everyone can speak and criticize freely, then discussion participants will be able to develop a collective account of the
sources of the problems they are trying to solve, and will develop the social knowledge necessary to predict likely
consequences of alternative courses of action meant to address them. Their collective critical wisdom thus enables
them to reach a iudgment that is not only normatively right in principle, but also empirically and theoretically sound.”
INCLUSION AND DEMOCRACY supra note at 4, 31-2.

72 Young agrees, and points out a deliberative model of democracy “[M]otivate[s] political actors to justify their
claims and actions and be accountable to their fellow citizens, the more the arbitrariness of greed, naked power, or the
cynical pursuit of self-interest can be exposed and limited.” INCLUSION AND DEMOCRACY, supra note at 4, 35.

Laura Pedraza-Fariña, Conceptions of Civil Society in International Lawmaking and Implementation: A
Theoretical Framework, 34 MICH. J. INTL L. 605, 668 (2013).
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important basic capability is the ability to avoid premature mortality and preventable morbidity.74

This departs from the utilitarian understanding that underpins the market-based approach.

While I argue that the government has a positive duty in bringing the individual’s health

functioning to a level critical for a flourishing life, this does not necessarily means that the

government should arbitrarily impose measures on the public. Rather, a process-based

approach relies on iterations of public discussions to bring together the public and the state in

determining the appropriateness of a particular anti-obesity measure.75

The process-based approach I advance recognizes that the public sphere of

government and the private sphere in which the individual develops her identity are mutually

dependent. That is, the exercise of individual liberty is dependent on public policy that expands

individual freedom.76This view departs from the market-based approaches which perceive the

state and the individual as oppositional. This is because the market-based approaches tend to

prioritize economic aspects of social life, presuming a competitive market to be the main engine

of human flourishing. In contrast, a process-based approach that focuses on agency in social

and political life recognizes that since social inequalities can lead to ill-health, limiting the range

of opportunities the individual otherwise may enjoy, government interventions may be triggered.

A process-based approach is capable of expanding interventions both within and beyond the

market sphere; it recognizes that the government has a positive duty to protect the exercise of

individual freedom. Because preventable mortality and morbidity may hinder an individual’s

My view is somewhat similar to Jennifer Prah Ruger’s capability approach in healthcare, see Health, Capability,

and Justice, supra note at 1.

See generally INCLUSION AND DEMOCRACY, supra note at 4.

This understanding of freedom is consistent with Ruger’s health capability approach.
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opportunity to do what she values the most, obesity and obesity-related measures should aim to

remove barriers to freedom that the individual may face in the exercise of reasoned agency. This

expands the avenues of interventions, and puts the focus on governmental interventions that

deliver and distribute benefits and burdens.

It is quite possible that a process-based approach would not lessen citizens’ resistance

towards obesity reform. However, because allocating the public health authority at the local level

creates a public space that encourages open dialogues, the process facilitates the local

community in reaching substantive agreement about the proper role of government. Additionally,

success in obesity reform in one jurisdiction may inspire others to adopt similar measures.77

Since the process of public policy deliberation serves as an interface between the public health

officials and the public, it is possible that through repeated interactions, the process could help

cultivate overlapping and multiple memberships of the individual, thus fostering a sense of

shared responsibility in the public life. Through a fair process the individual might put aside

differences and deliberate as an equal based on common interests. Even if the public fails to

reach consensus on an anti-obesity measure initially, public deliberation that brings together

experts and the public would expose individuals to different views and enhance broader social

awareness. Moreover, focusing on local learning and self-government has the advantage of

heightening accountability of government in promoting public health. Public deliberation at the

local level is critical because public health officials must explicitly defend their policies and

demonstrate how their reasoning coheres with overall reform goals.78

See, e.g., Paul A. Diller & Samantha Graff, Regulating Food Retail for Obesity Prevention: How Far Can Cities
Go?, 39 J.L. MED. & ETHICS 89 (2011).

78 Jennifer Nou, Regulating the Rulemakers: A Proposal for Deliberative Cost-Benefit Analysis, 26 YALE L. & P0L’Y
Rrv. 601, 644 (2008).
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Allocating public health authority to the local government also arises out of pragmatic

needs. Meaningful obesity reform occurs when individuals internalize new social norms

emanating from rules and regulations and perceive these rules and regulations to be fair and

legitimate. Public health interventions are legitimized by reference to the procedures used to

decide them, so long as the procedures are themselves fair. I argue that a process-based

approach towards obesity reform must contain certain general features if they are to be deemed

as legitimate and fair by the affected population: (1) interventions are based on a sound public

rationale; (2) interventions are decided based on the weight of scientific evidence and relevant

social facts; (3) there are mechanisms in which the public can challenge the government’s

decisions in intervention. The application is taken up in the next chapter.

CONCLUSION

In this chapter, I have provided two intimately related but distinct theses about the

proper role of government in obesity reform. First, a deliberative political process is best situated

for accommodating the divergent interests of individuals, where public health officials and the

individual must put aside their private interests and advance their viewpoints based on public

reasoning. Second, I argue that the allocation of the primary public health authority should be at

the lowest level closest to the affected population. Together, these two theses seek to reconcile

liberal and communitarian approaches to obesity reform. The following chapter focuses on two

case studies which demonstrate the application of the process-based approach advanced in

this chapter.
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INTRODUCTION

In the United States, the second most obese country according to the OECD data1,

public discussion about obesity reform has generated heated debates and notable animosity

towards reformers.2As the discourse about obesity reform there unfolds, the perceived threat to

liberty imposed by anti-obesity measures has grabbed international headlines.3This chapter

demonstrates the application of the process-based approach elaborated in the previous

chapter. I focus on two regulatory measures, the portion cap on sweetened drinks and the

1 OECD, Obesity Updates 2014, http://www.oecd.org/health/obesity-update.htm. (Last visited Mar. 25, 2015).

2 See, e.g., Richard A. Epstein, What (Not) to Do About Obesity: A Moderate Aristotelian Answer, 93 Gm. L.J.
1361, 1369 (2005).

See, e.g., Jon Kelly, Is New York’s Supersize Soda Ban a Civil Rights Issue? BBC MAGAZINE, Jan. 26, 2013,
http://www.bbc.com/news/magazine-21201 680 (last visited Mar. 25, 2015).
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population-wide diabetes surveillance initiative as case studies to advance previously articulated

theses. The examination extends from the discussion on the proper role of government in

obesity reform in Chapter Three. That is, anti-obesity interventions create multiple deliberative

public spaces that make clear the governments positive responsibility to ensure that a fair range

of opportunities is available to the individual.4

Obesity reform in the United States is uniquely distinct primarily because of the

country’s individualistic legal culture.5Market-based regulations are rare compared to its

European counterparts.6Public hostility toward anti-obesity measures is very easily observed in

the United States: Americans tend to view personal liberty as intrinsic to their culture and

national identity. On the other hand, obesity reform in the United States also typifies regulatory

‘ For a philosophical discussion on government’s duty in health see generally Jennifer Prah Ruger, Health,
Capability and Justice: Toward A New Paradigm of Health Ethics, Policy and Law, 15 CORNELL J.L. & Pus. P0L’Y 403,
406-7 (2006); Jennifer Prah Auger, HEALTH AND SOCIAL JUSTICE (2010); see also Sridhar Venkatapuram, HEALTH
JUSTICE: AN ARGUMENT FROM THE CAPABILITIES APPROACH (2011); of. Madison Powers & Ruth Madden,
SOCIAL JUSTICE: THE MORAL FOUNDATIONS OF PUBLIC HEALTH AND HEALTH POLICY(2006); see also Sridhar
Venkatapuram, HEALTH JUSTICE: AN ARGUMENT FROM THE CAPABILITIES APPROACH(201 1) cf. Norman Daniels,
JUST HEALTH: MEETING HEALTH NEEDS FAIRLY (2008) [hereinafter Just Health].

Institution of Medicine, U.S. HEALTH IN INTERNATIONAL PERSPECTIVE: SHORTER LIVES, POORER HEALTH
(2013) [hereinafter U.S. Health in International Perspective] available at http://iom.edu/Reports/201 3/US-Health-in-
lnternational-Perspective-Shorter-Lives-Poorer-Health/Report-Briefol 091 3)(arguing that the liberal culture of the United
States as a major contributor for the prevalence of obesity).

Empirical evidence suggests that obesity has risen more in market-liberal than in social-democratic societies. This
means that a proper analysis of the role of government cannot be divorced clinically from the underlying societal
arrangement which gives expression to obesity. For a brief description on the correlation on obesity and the type of
societal arrangement, see, e.g., Obesity and welfare - Unit for Biocultural Variation and Obesity, http://
oxfordobesity.org/?pageid=66 (last visited Jan. 26, 2015). Likewise, Norman Daniels observes that “A striking feature of
public interventions in the domain of lifestyle choices - at least since the Prohibition era in the United States - has been
the concern not to run afoul of individual liberty.” Id. JUST HEALTH at 192; See also James F. Childress & Ruth Gaare
Bern heim, Beyond the Liberal and Communitarian Impasse: A Framework and Vision for Public Health, 55 FLA. L. REV.
1191, 1195 (2003); For a discussion on the origin of American “health libertarianism” see also Lewis A. Grossman, The
Origins of American Health Libertarianism, 13 YALE J. HEALTH P0L’Y, L. & ETHIcS 76 (2013); U.S. HEALTH IN
INTERNATIONAL PERSPECTIVE, Id.
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challenges that governments face around the world.7 Since food consumption is a fundamental

human experience, regulating excessive food consumption patterns essentially involves the

government interfering with private choices, which are also expressive of social and cultural

identities.8

The chapter contains both descriptive and normative theses. It weaves together the two

distinct but intimately linked theses outlined in the previous chapter to advance my central,

overarching claim for the dissertation, that anti-obesity measures create multiple public

deliberative spaces where new health norms are formulated, interpreted, and contested.

Accordingly, the purposes of this chapter are twofold. First, it demonstrates the application of

the process-based approach through the two selected case studies. In doing so, it advances a

reconciliatory view to the competing approaches.

Obesity reform, as demonstrated in Chapter Three, is a collective and collaborative

enterprise. Obesity reform is concerned with the equitable distribution of health hazards and

risks through preventive health measures.9However, differently situated individuals, and

sometimes even similarly situated individuals, tend to perceive societal risks and health hazards

differently. Likewise, in a pluralistic society, individuals project various and contested visions for

See, e.g., Norimitsu Onishi, Japan, Seeking Trim Waists, Measures Millions, NYTimes.com, June 13, 2013, http://

www.nytimes.com/2008/O6/1 3/world/asia/i 3fat.html?pagewanted=all&_r=0 (last visited Mar. 25, 201 5)(Reporting that in

an effort to curb obesity, Japan passed ‘Metabo Law” in 2008. As part of the law, it requires individuals between the

ages of 45 and 74 to have their waistlines examined annually. The law provides that individuals’ whose waist measures

fall outside of established ranges are advised to seek medical treatment.); Rod Nordland, Too Hot to Exercise (and Who

Really Wants To?) - NYlimes.com, July 7, 2013, http://www.nytimes.com/201 3/07/08/world/middleeastlin-qatar-too-
hot-to-exercise-and-who-really-wants-to.html.(last visited Mar. 25, 2015).

8 Legal scholar Yofi Tirosh argues for a right to be fat which conceives ‘[Tihe body as a site through which the self

is constituted and maintained, and through which the powers of culture, language and society are manifested and

negotiated.” Yofi Tirosh, The Right to Be Fat, 12 YALE J. HEALTH POL’Y, L. & ETHICS 264, 299 (2012).

° Lawrence 0. Gostin, PUBLIC HEALTH LAW: POWER, DUTY, RE5TRAINT (2nd ed.)(2008).
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ideal society. In addition to the perceived threat to individual liberty caused by regulations,

different individuals also give different priorities and weights to competing fundamental values

such as health, fairness, liberty, market efficiency and autonomy. For regulators, structuring legal

rules that meets the varying needs of individuals is a daunting task. I argue that anti-obesity

measures create multiple, deliberative spaces in which different individuals with disparate

interests come together. Through repeated interactions and reasoned exchanges, the society

collectively generates and reinterprets new health norms. Such discursive spaces are necessary

because they expose different individuals to varying normative perspectives,10which are critical

for interpreting new health norms, in addition to fostering a collective identity.

Considerable discussion within the social justice literature has focused on the moral and

political duty of the government to attend to the demands of social justice in the context of

healthcare, but little attention has been paid to the distribution of social determinants as related

to chronic diseases.11 Likewise, the specific moral duty of the government in constructing social

10 Similarly, Iris Young notes that “Democratic process is primarily a discussion of problems, conflicts, and claims of
need or interest. Through dialogue others test and challenge these proposals and argues.... Participants arrive at a
decision not by determining what preferences have greatest numerical support, but by determining which proposals the
collective agrees are supported by the best reasons.” Iris Marion Young, INCLUSION AND DEMOCRACY (2002) at 23-4.

For instance, Wendy Rogers, a feminist critic, argues that the dominant, individual framing of public health ethics
is limited because it does not take into consideration of the structural causes that underline ill-health. Rogers argues that
effective public health policies must recognize “[T]hat discrimination, oppression, and domination are wrong, and that
attention to these wrongs is a necessary part of preventing disease and promoting health.” Importantly, Rogers therefore
concludes, “[TJhe barriers to good health that exist at the individual level require political solutions.” Wendy A. Roers,
Feminism and Pub/ic Health Ethics, 32 J. MED. ETHIcS 351—4 (2006). Similarly, Professors Gostin and Powers also argue
public health policies must pay attention to the “[T]win moral impulses that animate public health: to advance human
well-being by improving health and to do so by focusing on the needs of the most disadvantaged”. Lawrence Gostin &
Madison Powers, What Does Soc/a/Justice Require for the Publictt Health? Pub/ic Health Ethics and Policy Imperatives.
25 HEALTH. AFF. 1053, 1054. (2006).
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and physical environments as part of the pursuit of social justice has been largely neglected

within the legal scholarship.12

In response, I propose a discursive process-based approach, with an emphasis on

public deliberation that responds to two different, but related lines of critiques on obesity reform.

At one level, my approach responds to the civil libertarian critique that claims that public health

interventions in the domain of lifestyle choices erode individual liberty and autonomy. At the

institutional level, this approach responds to the appropriate societal arrangement that best

promotes and protects the individual’s fair share of the normal range of opportunities.

Specifically, I argue that government’s deliberation on regulatory interventions gradually aligns

the disparate interests of individuals, and over time, repeated interactions among the

stakeholders facilitate the process by which the society reaches an agreement about the

permissible scope of governmental intervention collectively.

The chapter takes a pragmatic view of obesity reform and considers public justification

and rational deliberation as central elements to the reform.13 I argue that deliberation carries

both pragmatic and normative benefits: (1) it engages the local populations in obesity reform; (2)

on a societal level, it contributes to the creation of new health norms; (3) it confers legitimacy to

12 For a brief discussion on the disciplinary divide, see generally Robin West, Book Review: Social Justice: The
Moral Foundations of Public Health and Health Policy, Georgetown Law Faculty Publications and Other Works (2007)
[Hereafter Book Review Social Justice], available at http://scholarship.law.georgetown.edu/facpub/789. A small, and
important public health law literature has focused on the use of legal tool to improve public health, see, e.g., Jennifer L.
Pomeranz & Kelly D. Brownell, Portion Sizes and Beyond — Government’s Legal Authority to Regulate Food-Industry
Practices, 367 NEw ENG. J. MED.1383—5 (2012); Jennifer L. Pomeranz etal., Over-the-counter and Out-of-control: Legal
Strategies to Protect Youths From Abusing Products for Weight Control, 103 AM. J. Pus. HEALTH 220—5 (2013); Jennifer

L. Pomeranz, A Comprehensive Strategy to Overhaul FDA Authority for Misleading Food Labels, 39 AM. J.L. & MED. 1,

1-37; Jennifer L. Pomeranz, Taxing Food and Severage Products: A Public Health Perspective and a New Strategy for
Prevention, 46 U. MIGH. J.L. REFORM. 999, 999-1027; Jennifer L. Pomeranz, The Unique Authority of State and Local
Health Departments to Address Obesity, 101 AM. J. Pus. HEALTH 1192, 1192—7 (2011) [hereinafter Unique Legal

Authority].

13 This view is consistent with Iris Marion Young’s account of justice, which also focuses on procedural issues of

participation and decision making. Iris Marion Young, JUSTICE AND THE POLITICS OF DIFFERENCE (1990).
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obesity reform; and (4) most importantly, it makes clear that the government has a political and

moral duty to avert health hazards that may impair the individual’s fair range of opportunities in

life. Likewise, the process-based approach places a special emphasis on the government in

enhancing health capability.

My approach is predicated on the notion that anti-obesity measures protect the normal

range of opportunities available to the individual. This premise contrasts markedly from the

dominant civil libertarian view that rejects anti-obesity interventions principally because they

threaten individual liberty. The case studies, which are the focus of Part II, illuminate the

analytical and normative limitations of the dominant legal analysis on obesity reform. The

discussion therein also highlight different ways in which the government engages with the public

through a constant dialectic and reasoned exchanges in the public sphere to arrive at

appropriate responses in obesity reform.

I examine public deliberation as a vehicle for engaging the public about the equitable

distribution of health hazards and societal risks. Through selected case studies, I elaborated

further on five conditions of deliberation: (1) the public must receive full access to information

regarding to proposed regulation; (2) policy-making processes are transparent and open to

interested parties; (3) the government and public advance only arguments that are relevant to

the discussion where arguments are evaluated in accordance to reasoning; (4) affected

individuals have opportunities to appeal regulator’s decisions; and (5) the government must

advance its policy in adherence and conformity to the overarching regulatory scheme of

deliberation. I argue that these conditions encourage a more transparent, accountable and

evidence-based policy-making. Moreover, anti-obesity measures create multiple deliberative

spaces which expose participants to different normative perspectives and helps develop
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alternate interpretations of new health norms. Equally important, creating public spaces for

deliberation also cultivate a sense of collective identity and helps to disseminate new health

norms. It can be further argued that the individual’s willingness to cooperate in the regulatory

scheme may be enhanced through her association as a member of the political community.14

The discussion in Part II further supports my thesis that the primary public health authority ought

to locate at the level closest to the affected population.

The chapter proceeds as follows. Part I is descriptive, providing an overview of the

health statistics of New York City and highlighting the public health motives behind New York

City’s experimentation. It also provides a cursory glance, by reference to the principle of

subsidiary, at the local government as the primary public health authority responsible for obesity

reform, which is dispensed through a multi-layer governance structure. In doing so, this

dissertation situates the discussion of the proper role of government in the “new” public health

paradigm in the broader context of global health. Although it is not the focus of this dissertation

to detail the various ways in which local reform efforts contribute to the pluralistic legal dialogue

on the international plane, the chapter demonstrates that anti-obesity measures create multiple,

deliberative spaces within multiple levels of governance. This then ties the discussion to the

social, communicative functions of the World Health Organization (WHO), which is the focus of

Chapter Five. Part II contributes to the normative debate about the proper role of government in

obesity reform. It focuses on two case studies: the portion cap on sweetened drinks and the

14This view is consistent with Norman Daniels’ theory of just health. Daniels writes, “We owe measures both inside

and outside the health sector that work to protect the normal functioning and thus opportunity.” Daniels recognizes that

the public health enterprise is a collaborative one underpinned by a moral duty in social justice. JUST HEALTH, supra
note at 4, 146. See also Robert Putnam, Bowling Alone: America’s Declining Social Capital, 6 J. DEMOCRACY 1 (1995) at

73 [hereinafter Bowling Alone] (noting that the individual’s habit in cooperation in the social sphere has a spillover effect

which is beneficial for political life. Although Putnam’s focus is in associated civil life, where individuals develop bonds

and identities through civil participation such as community-oriented programs, local gatherings, all of which are

apolitical associations. Arguably, it is not too far a stretch, to imagine that political participation also develop a shared

sense of responsibility to the community in which the individual belongs.)
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diabetes surveillance system. The discussion seeks to untangle the normative disagreements

between different strands of legal theory. The two case studies are chosen because they each

represent a type of regulation that corresponds to a particular strand of legal theory, and they

each exemplify a specific challenge confronted by regulators. The discussion also shows that a

broader social change can occur even when the local government initially fails to implement a

highly contested measure. The chapter concludes that arguments of policy and principles both

have roles to play in public perception of health hazards and arguably in the facilitation of the

broader social change.

Limitations of the Approach New York City is far from typical in terms of its liberal

culture and political view which, no doubt, contributed to relatively smooth implementation of the

diabetic surveillance initiative considerably. I do not wish to suggest that the New York City’s

public health experiment would be easily replicated elsewhere. In many ways, the New York City

experiment is a public health anomaly, which deserves a separate study. Instead, these case

studies seek to illustrate the varying potentials and shortfalls of different regulatory approaches.

The Bloomberg administration’s public health efforts are even more extraordinary because they

occurred at a time where the country was deeply divided about a historic health care reform

effort. Because my dissertation is interested in the proper role of the government in obesity

reform, these case studies suggest that when there is a substantive disagreement about the

underlying societal values, health, wealth, fairness, justice and liberty, a discursive approach to

public health promotion can help facilitate aligning different perspectives about health hazards. In

this context, the claims made in this chapter apply specifically to obesity reform, and by

extension, to chronic disease management in a liberal democracy generally.
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Additionally, the chapter does not discuss the legal source of public health authority at

the constitutional level, which is an important, under-theorized question for constitutional legal

scholars in the United States. Elsewhere in the world, more than half of countries recognize

some sort of constitutional right to the protection of health, and whether that right extends to

the prevention of avoidable disability and premature deaths. However, questions remain as to

the operationalization of that right, largely related to resources and country capabilities. I explore

this point further in the next chapter in the context of the World Health Organization’s role in

global obesity reform.

It should also be noted that successful obesity reform necessitates interventions in a

variety of arenas outside of the market sphere. A considerable public health literature has

identified plausible solutions in domains of work, schools and community,16which in many ways

also contribute to the crafting of discursive space identified in this chapter. I recognize that there

are other forms of interventions equally suitable for obesity reform, such as taxation, Workplace

well-being programs and menu labeling. However, I focus on the widely discussed, but under-

theorized, behavioral-based solutions to highlight the potentials and limits of these forms of

public health intervention. This discussion contributes to the emerging theoretical debate over

the proper role of government in the new public health paradigm.

Jody Heymann et al., Constitutional Rights to Health, Public Health and Medical Care: The Status of Health
Protections in 191 Countries, 8 GLOBAL PUB. HEALTH 639, 639—653 (2013) (noting that at least 115 constitutions around
the world have established the right to health or health care); See also Katharine G. Young & Julieta Lemaitre, The
Comparative Fortunes of the Right to Health: Two Tales of Justiciabiity in Colombia and South Africa, 26 HARV. HUM.
RTS. J. 179 (2013); Eleanor D. Kinney, The International Human Right to Health: What Does This Mean for Our Nation
and World?, 34 IND. L. Rev. 1457 (2001); Book Review Social Justice, supra note at 12.

16 Some states have implemented “Complete Street laws” to encourage physical activity, see wis. Stat. Ann. §
84.01(35) @,Nest 2012); wis. Admin. Code Trans. § 75 (2010), available at https://docs.legis.wisconsin.gov/code/
admin_code/tr ans/75.
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PART I: BACKGROUND AND OVERVIEW

I. New York City Public Health Experiment

A. Health Statistics

According to New York City statistics, almost sixty percent of adults in that city—a total

of 3,437,000 people—are overweight or obese. While there are signs that the rate of obesity is

going down, a recent study by the Department of Health and Mental Health (DOHMH) found that

over the past two years New Yorkers gained, cumulatively, 10 million pounds. One in eight, or

over 700,000, New Yorkers lives with diabetes.17The costs related to obesity are alarming for

the city, state and federal governments. In 2006, America as a whole spent $147 billion on

obesity-related treatments. New York State spent $11.1 billion to address obesity, with New

York City residents accounting for $2.7 billion of that.18 In New York City, each person diagnosed

with diabetes is estimated to incur an extra $6,649 in medical costs per year. On average, obese

people spend $1 443 more per person on healthcare needs compared to non-obese people.

Over 5,000 people pass away annually due to obesity-related complications, making obesity the

City’s second leading preventable cause of death after smoking.19

While the correlation between socioeconomic status and obesity is widely reported,2°

according to the CDC statistics, obesity does not clearly differentiate along socioeconomic

17 New York City Government, Going to Market: New York City’s Neighborhood Grocenj Store and Supermarket
Shortage, http://www.nyc.gov/html/dcp/html/supermarket/index.shtml.

f8 New York City Obesity Taskforce, Reversing the Epidemic: The New York City Obesity Task Force Plan to Prevent
and Control Obesity, (May 31, 201 2)[hereinafter Reversing the Epidemic), available at http://www.nyc.gov/html/om/pdf/
201 2/otf_report.pdf.

19

20 See David Adam Friedman, Public Health Regulation and the Limits of Paternalism, 46 CONN. L. Rcv. 1687,
1698-9 (2014); Paul D. Diller, Combating Obesity with a Right to Nutrition, 101 Gco. L.J. 969, 969-1020.
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status.21 According to CDC data, between 1988-1994 and 2007-2008 the prevalence of obesity

has increased for all income groups but differs along the dimensions of race, sex, and ethnicity

groups.22 Among men, non-Hispanic black and Mexican-American men of higher income

groups are more likely to be obese than their lower-income counterparts. Among women,

however, obesity prevalence generally increases as income level decreases, a common trend

observed among non-Hispanic white, non-Hispanic black and Mexican-American women.

Furthermore, among women, lower education levels correlates with higher prevalence of obesity,

while among men, no significant correlation between education and obesity is observed.23

On the other hand, a small, but significant improvement has been observed in the realm

of childhood obesity. During the Obama administration, childhood obesity has gained further

national attention with First Lady Michelle Obama’s “Let’s Move” initiative.24 Publicity for Let’s

Move coincided with a decline in childhood obesity among children 2—5 years of age by more

than forty percent over the past decade, according to recent CDC data.25 While the causes of

the decline are not yet clear, some have speculated that changing social norms may be a critical

driver of the reduction.26 Early evidence indicates that government efforts are starting to have an

21 Centers for Disease Control and Prevention, Obesity and Socioeconomic Status in Adults: United States, 2005—

2008, Dec. 2010, http://www.cdc.gov/nchs/dataldatabriefs/db5O.htm (last visited Mar. 25, 2015).

22ld

23

24 Let’s Move. http://www.letsmove.gov/.

25 Centers for Disease Control and Prevention, CDC Vital Signs - Progress on Childhood Obesity: Many States

Show Decilnes, Aug. 2013, [hereinafter Progress on Childhood Obesity], http://www.cdc.gov/vitalsigns/

childhoodobesity/. (last visited Mar. 25, 2015).

26 The Editorial Board, Drivhg Down Childhood Obesity, THE NEW YORK TIMEs, Feb. 27, 2014, available at http://

www.nytimes.com/201 4/02/28/opinion/driving-doWn-childhood-obesity.html.(last visited Mar. 25, 2015).
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impact. From 2006-2007 to 2010-2011, the prevalence of obesity among New York City public

school students decreased by 5.5 percent, from 21 .9 to 20.7 percent.27

However, not all population groups have experienced an equivalent decline in childhood

obesity. In New York City, the rate of decline differs with parents’ socioeconomic status, race,

sex and ethnicity.28Among children aged 5—6, decreases in obesity prevalence were greater

among white and Asia-Pacific Islander children than among Hispanic and black children.29 A

greater reduction in obesity was observed among children living in communities with low poverty

rates (16.7 percent decrease) than in very high poverty communities (2.7 percent decrease).

While the overall childhood obesity rate has declined, obesity rates among children of color and

lower-income families remains high.3°

B. New York City Governance

In the United States, public health is a joint venture shared among the federal, state and

local governments. While the federal government remains prominent in shaping state and local

public health policies, the state and local governments share the primary responsibility for public

health services.31 The authority of local health agencies is derived in two ways: directly from the

state constitution or independently from city charters. In the United States, there are 51 state

27 Supra note at 25.

28 ODO Vital Signs - Progress on childhood Obesity: Many States Show Declines, hffp://www.cdc.gov/vitalsigns/
childhoodobesity/ (last visited Mar. 25, 2015): Press Release, New York city Department of Health & Mental Hygiene,
New York City Reports a Decrease in Severely Obese Children, (July 10, 2014) http://www.nyc.gov/html/doh/html/
pr2014/prOlg-14.shtml (last visited Mar. 25, 2015).

29 Supra note at 25.

30

31 Lawrence 0. Gostin, PUBLIC HEALTH LAW: POWER, DUTY, RESTRAINT (2008) at 47.

129



A Waist Measure: Applications

health departments and approximately2,800 local health agencies, varying greatly in size,

structure and authority. The legal authority granted to health departments differs by state, but

they share the common purpose of promoting and protecting health within their communities.32

The division of labor between state and local governments over health and social

services can have a diminishing effort on local reform efforts, however. One commentator has

noted the State of New York has given New York City a heart but no brain33;while New York City

is a sufficiently autonomous political entity, the State of New York remains deeply involved in

decisions that affect aspects of urban life.34 Furthermore, commentators have raised doubts

over policy inconsistencies between state and local governments, which hinder the effectiveness

of local reform.35 The enactment of the Patient Protection Affordable Care Act (PPACA) does not

change this distribution of responsibility for health care. In the realm of dietary intake, local policy

is predominantly influenced by federal policy and politics; the United States Department of

Agriculture (USDA) oversees several major federal programs addressing the nutritional needs of

pre-school and school-aged children. The State of New York has administrative control of the

implementation of Safety Net Assistance Program that provides welfare assistance to low

income families in New York.

However, city agencies are autonomous in a variety of domains. Agencies are

responsible for operating many public services: the school system, a public hospital system,

32 Unique Legal Authority, supra note at 12.

33 Frug, Empowering the city: London/New York. URBAN AGE BULL. (Feb 17, 2010), available at http://

urbanomnibus.net/201 0/02/empowering-the-city-london-new-yor[d.

34

N. Freudenberg et al., A Tale of Two ObesCities: Comparing Responses to Childhood Obesity in London and

New York City, 87 J. URBAN HEALTH. 755, 755-70 (2010).
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overseeing transportation policy, approving and establishing zoning rules. But because the state

government distributes considerable local aid to support these programs; in New York, over 60

percent of the state’s budget is allocated to aid these local programs. The three-level

governance structure creates a complicated relationship among federal, state governments and

local constituencies and agencies.36New York City’s regulatory autonomy is also constrained by

the state constitution and statutory authority; Article XVI of the state constitution limits New York

City to state-specified taxing authority. Once granted, it is subject to continual state review.

Consequently, New York City officials must first obtain approval from the state legislature before

instituting a tax or changing the rates of any revenue other than the property tax.37 Therefore

New York City cannot enact a tax on sugar sweetened drinks without first obtaining approval

from the New York State legislature.

C. The Department of Health and Mental Hygiene

The legal authority of Department of Health and Mental Hygiene (DOHMH)38emanates

both from New York State law and the City Charter, so the agency can exercise “all powers of a

local health department set forth in law.” Further, under New York City’s Charter, the Board of

36 Jeffrey M. Stonecash, Public Policy in New York, in GOVERNING NEW YORK STATE (2006), at 245-7.

371d.

38 Soon after inauguration of the Bloomberg administration, the Department of Health and the Department of
Mental Hygiene were merged on July 1, 2002, giving birth to the new DOHMH. The merger reflects a central idea
embraced by the new public health paradigm which embraces a holistic approach to public health and promotes
synergies to address community health issues. See New York City Department of Health and Mental Hygiene, History:
From Typhus to Trans Fat, http://www.nyc.gov/html/doh/html/about/boh,shtr-nl. (The Board of Health first held its
meeting in 1805, prompt by Yellow Fever that was plaguing New York City. In 1866, to insulate the Board from political
influence, the New York State Legislature mandated seats reserved specifically for physicians and scientists in the
Board. With the expanded legal mandate, the Board decreed that “neither hogs nor goats [could) run at large in our
city”. The newly empowered Board pressed landlords to maintain their buildings and improve public sanitation, which
lead to a shape decline in Cholera deaths.)
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Health (the Board),39 as the policymaking arm of the DOHMH, enjoys extensive discretion to

enact, alter, amend or repeal any part of the Sanitary Code “for security of life and health in the

city”.4°This broad discretion has a historical origin. During the early days, before the Board was

granted with public health authority, the Board was subjected to political influence that limited its

efforts to contain infectious diseases.41 The Sanitary Code, created in 1866 with periodic

modifications since, was intended to provide public health experts with wide discretion to set

health regulations without going through the legislative process. The change was intended to

insulate the Board from political interference with its public health functions.42

The commissioner of the DOHMH is a mayoral appointee, who must be a doctor of

medicine or have credentials or experience in public health.43 The commissioner also chairs the

Board, which has ten other members, five of whom are practicing physicians and five with

experience and credentials in the sciences. The Board members during the Bloomberg

administration included professors in medicine and epidemiology, an internal medicine specialist,

a pediatric specialist, who had a diverse set of experiences in public health and hospital

administration, environmental health, preventive medicine and epidemiology and emergency

In the United States, many states have local “departments” of health that contain a governing body; a “Board of

Health” is vested with legal authority to adopt the rules the department officials execute. The executive head of the

department can also be a member of the governing board. Unique Legal Authority, supra note at 12.

40 N.Y. State constitutional Convention comm., NEW YORK CITY GOVERNMENT FUNCTIONS AND PROBLEMS

(1938) at 14.

‘ New York City Department of Health and Mental Hygiene. New York City Health Code: Rules of the city of New

York Title 24. (2009).

42 But from an institutional perspective, because Board members are political appointees and are part of the

political subdivision that is the city of New York, presumably the Board’s amendments to the Sanitary code can be

overturned or modified by the city council, who are elected by their districts. Paul A. Diller, Local Health Agencies, the

Bloomberg Soda Rule, and the Ghost of Woodrow Wilson, 40 FORDHAM URB. L.J. 1859 (2013) [hereinafter The

Bloomberg Soda Rule).

“° N.Y.C. Charter § 553.
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medicine.44All Board members are appointees with six-year terms, who serve without pay.

Although the Charter is unclear on whether the appointment of Board member requires council

approval, in practice the council provides its advice and consent to nomination. The mayor may

remove board members (with a hearing with counsel if requested), on grounds including “official

misconduct,” “negligence” or other professional misconduct.45

As the DOHMH derives its legal authority from both the state law and the City Charter,

two different doctrines explain the source of authority of local public health agency. The first

theoretical conception conceives local governments as “creatures” of the state. Local public

health agencies that serve city government, from this viewpoint, might be seen as agents ‘twice

removed” from the state government.46Since local public health agencies are subordinates of

the local government, they are subject to city control just as state and federal administrative

agencies are subject to the legislatures that created them. Since the power of local public health

agencies derives from the local government, they should enjoy the same power as the cities

they serve. The second conceives local health agencies as theoretically equivalent to local

government or state agencies, because local health agencies are seen as created directly by

state law, it follows that local health agencies enjoy independence from the local government to

which they are linked. But if local public health agencies derive their power from state law, state

law may also circumscribe that power.

‘ New York City Board of Health, http://www.nyc.gov/html/doh/html/about/boh.shtmj

45Supra note at 31.

The Bloomberg Soda Rule, supra note at 42.
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Generally, courts look at state law to determine whether a local health agency’s action is

within the scope of its authority. In the much publicized New York Statewide Coalition of

Hispanic Chambers of Commerce v. New York City Department of Health different

interpretations of the source of New York City’s Board of Health’s authority were at issue.47 The

plaintiffs said the Board of Health had exceeded its delegated authority in promulgating the

portion cap rule, because the board’s power emanates from the city charter. The City relied on

New York State law, arguing that the Board exercises ‘plenary powers of legislation” delegated

directly from the state legislature.48Upon appeal, the Appellate Division of the New York

Supreme Court focused on the city charter, as suggested by the Plaintiffs, as the font of the

Board’s powers.49

Obesity reform in New York City has proceeded through parallel legislative and

executive routes.5°The City has adopted numerous public health measures which include:

mandating chain restaurant to disclose the calorie content (2007); mandating childcare center to

N.Y. Statewide Coal. of Hispanic Chambers of Commerce v. N.Y.C. Dep’t of Health & Mental Hygiene, No.

653584/2012, 2013 WL 1343607, (N.Y. S. Ct. Mar. 11, 2013) [hereinafter N.Y. S.Ct Soda Ruling]; New York Statewide

Coal. of Hispanic Chambers of Commerce v. New York City Dep’t of Health & Mental Hygiene, 110 A.D.3d 1, 970 N.Y.5.

2d 200 (App. Div.) at 10. Leave to appeal granted, 22 N.Y.3d 853, 998 NE.2d 1072 (2013) and affd, 23 N.Y.3d 681,

992 N.Y.S.2d 480 (201 4)[hereinafter N.Y. Appellate Ct. Soda Ruling].

N.Y.C. Charter Revision Comm’n Report at 7.

On the other hand, if the legitimacy of local health agencies is seen as deriving directly from state law,

theoretically it follows that local health agencies are equivalent to local government or state agencies. This line of

argument was not pursued in the portion cap litigation. The Bloomberg Soda Rule, supra note at 42.

° Conceptually, lawmaking in the United States has traditionally been defined by the legislative process; this may

explain the paucity of local regulations in the context of obesity until recently. Public health departments, however, are

not averse to the use of rulemaking in furtherance of public health interests, even when such an action may affect a

range of economic and social activities. For instance, in its early days, the expediency afforded by rulemaking was critical

in containing infectious diseases and improving urban sanitation. This has continued through to modern endeavors

including restricting smoking in public places and school vaccinations. Agency rulemaking may be preferred over the

legislative process because of its advantages: relative short enactment period; the regulation reflects a scientific

consensus of independent experts rather than as a political compromise between lawmakers; and if the agency acts

within its scope of authority then if the rule is later challenged, the court generally would give deference to the agency’s

decision, unique Legal Authority, supra note at 12.
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monitor the amount of television viewing hours and opportunities for physical activity (2007);

mandating purchase of healthier foods for public-funded services in schools, jails, senior citizen

and other municipal services; and eliminating the use of artificial trans fat in food served at

restaurants. However, not all proposed obesity-related policies were actually introduced. These

included; imposing congestion pricing fees to reduce traffic, promoting the use of public

transportation; taxing sweetened beverages, zoning to reduce the density of fast food outlets;

and new taxes on the wealthy to avoid cuts in health, educational and other services for the

poor. While many of these proposals are evidence-based, there is a paucity of policy-based

research providing conclusive evidence that they would lead to measurable reductions in

obesity, even though many of them are theoretically sound.

II. New York City’s Local Advantages

Generally, New York City’s public health experiment met with less political resistance

than similar reform efforts introduced at state and national levels would likely have been. Four

local advantages—a strong executive body, a public health policy-making process that is

relatively insulated from the private industry, close proximity to the local population and a highly

technocratic Board of Health—had largely eased the implementation of Bloomberg’s bold and

controversial public health experiment.

First, the strong executive body and a relative weak legislative body of New York City

helped to streamline and accelerate the public health policymaking process. The immense

personal wealth of Bloomberg also played a critical role in the New York City experiment.

Bloomberg’s wealth largely enabled the administration to pursue bolder and politically
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controversial measures at the expanse of the powerful food and beverage industry.51 This

financial and political advantage is less available to other politicians who rely to a greater extent

on financial contributions from private industry. Bloomberg, who was elected as a Republican

with a liberal-leaning political outlook, is unique in modern New York City’s history; he was the

first Republican to succeed another Republican as mayor. New York City is more heterogeneous

in comparison with other areas of the state or nation. New York City’s politically liberal culture

also played a critical factor in the relative smooth implementation of obesity reform efforts. The

majority of New Yorkers are political liberal or progressive; 69 percent of registered voters

identified themselves as Democrats, as compared to 11 percent Republicans, according to the

voter registry.52 This liberal-leaning culture created a public space that allowed the city to

experiment with measures that are communitarian in outlook.

Second, compared to the intensively lobbied state and federal levels, the DOHMH is

more removed and insulated from the “revolving door” culture of lobbyists, lawyers, and think

tanks. This is not to say that the City’s reform efforts were immune from the influence of the

private interests; when the State of New York proposed an 18 percent tax on sweetened

beverages in the State Assembly, PepsiCo threatened to move its New York City headquarters

elsewhere.53Nonetheless, insofar as the City’s public health agenda is largely aligned with

politically liberal-leaning constituents, New York City is relatively less concerned about catering

the demands of private interest groups. In addition to the food and beverage industry, another

51 Bloomberg’s personal wealth is valued at thirty-one billion dollars as of September 2013. Forbes ranks Mr.
Bloomberg as the seventh wealthiest person in the United States, thirteenth in the world, and as the 29th most powerful
person in the world. Powerful People, FORBES, Sept. 2013, http://www.forbes.com/profile/michael-bloomberg/.

52 In 2012 presidential election, 81 percent of New York residents voted for President Obama compared to 18
percent who voted for Mitt Romney. The Bloomberg Soda Rule, supra note at 42.

Danny Hakim & Patrick McGeehan, Recession Leaves New York Vulnerable to Poaching, NYTIMES.OOM, (Mar. 1,
2009), hffp://www.nytimes.com/2009/03/02/nyregion/O2border.html?pagewanted=all&_r=0.
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powerful private industry capable of capturing the regulatory process is the agriculture industry.

However, as a metropolitan city, New York City is less concerned about the need to cater to

agricultural interests than states such as Iowa, Minnesota, Illinois, Texas, Alabama and Indiana,

where public health regulations can affect farmers’ livelihoods. This may in part explain the

uneven, piecemeal obesity reform progress in the United States.

Third, the DOHMH enjoys a close geographical proximity to the public, which also

somewhat eases the process of disseminating new health norms. A considerable legal literature

has noted that local health agencies are more likely to enforce public health measures as

opposed to a more distant entity such as a federal agency.54 Rules and ordinances adopted by

the DOHMH are more likely to be reflective of the needs of the local population. Likewise, the

mayor as a publicly elected official is directly responsible to the local constituents, meaning that

local government is more responsive and accountable to the needs of the affected population.55

Fourth, the highly technocratic nature of the Board of Health also contributes to the

climate for obesity reform in New York City. The Board makes public health decisions primarily

through scientific consensus rather than political negotiation. The shared vision and purpose of

the Board members diminishes the political friction common in collective decision-making

processes and makes them more likely to reach an agreement on evidence-based policies. It

may also minimize the degree in which rule-making process is influenced by the experts’ own

See, e.g., Yishai Blank, The City and the World, 44 COLUM. J. TRANSNATL L. 875 (2006); Gerald E. Frug, The City
as a Legal Concept, 93 HARV. L. REv. 1057, 1062-80(1980); Richard Thompson Ford, The Boundaries of Race: Political
Geography in Legal Analysis, 107 HARV. L. REv. 1841 (1994); David J. Barron, Reclaiming Home Rule, 116 HARV. L. REV.
2255 (2003).

55
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political priorities.56Allocating decision-making power to experts is not without democratic

concerns, however. Critics are leery of public health decisions made by unelected technocrats

who may lack accountability (this is evident in the case study on the portion cap, the focus of

Part II section I subsection B). While it is true that Board members are not elected officials, they

are somewhat accountable through their reputations in their respective fields. Moreover, insofar

as the Board is obliged to make scientific judgments, offer insights into the consequences of

regulatory choices and deliberate over these decisions with public input, the quality of their

decision making process is relatively stable. Expert public health decision-making can introduce

rationality into the process, but at the same time, it can also risk alienating public support. This

point is taken up again in Part II in the case study concerning the proposed portion cap rule.

Despite the inherent governance constraints that underlie the New York City

experiment, it is also worth noting that in a variety of instances, action initiated by DOHMH has

diffused “horizontally” to other jurisdictions, many of which adopted the policy through the

legislative process rather than by agency rule-making.57For instance, after New York City

adopted menu labeling through the Board of Health, a number of other cities later adopted the

same or similar regulation through their elected councils. (It is not the focus of this dissertation to

investigate why some cities are more likely to use the administrative process rather than the

legislative process.)

56 Board members are unpaid mayoral appointees. Supra note at 41.

Legal scholar Jennifer Pomeranz observes that about half of the public health departments in the united States
can promulgate regulation to accelerate progress on obesity, but less than twenty percent of states report that this
power is put to use. By contrast, more than seventy percent of local health department reported that they have opted
out of this regulatory route, unique Legal Authority, supra note at 12.
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Reasons that the regulatory locus of obesity reform is often at the municipal level rather

than the federal or state level include the broader public disillusionment towards the federal

government to tackle obesity generally,58 strong Constitutional protections afforded to private

industry over commercial speech under the First Amendment and strong lobbying of the federal

government by the food and beverage industry. At the federal level, for example, attempting to

curtail food and beverage advertisements directed at children has been exceedingly difficult.

Furthermore, scholars have observed the gradual erosion of regulatory culture since the Reagan

administration in the United States. It is also worth noting that public support for legal solutions

to obesity reform closely parallels the political climate towards regulation in general.59

PART It: CASE STUDIES

I have choose the proposed portion cap on sweetened drinks and the diabetes

surveillance system as case studies because each of them demonstrates a particular facet of

regulatory challenge confronted by the regulators. The proposed portion cap rule is concerned

with regulating excessive consumption while balancing the interest of the individual in liberty. By

contrast, the diabetics surveillance system is concerned with enhancing health care access at

the population level.

58 Paul A. Diller, Why Do Cities Innovate in Pub/ic Health? Implications of Scale and Structure, 91 WASH. L. REV. 5
[hereinafter Why Cities Innovate].

Historically, support for regulation has oscillated between the extremes of public discontent and endorsement.
After the Great Depression in the 1930s, the government exercised a greater oversight over industries, but gradually the
agencies’ policing power was limited in the face of public concerns about possible abuse. Though support for regulation
surged again during Johnson’s Great Society, by the 1 970s public enthusiasm for regulation dissipated again, replaced
by an era of de-regulation that became the hallmark of the Reagan administration in the 1980s. At the same time, the
discourse of deregulation helped cement the rhetoric of “personal responsibility.” As the notion of personal responsibility
permeated intellectual and political discourse, individual behavior came to be seen as the cause of obesity. While a small
and significant trend toward greater use of regulation has been observed at the local level, public hostility towards
regulation reflects the general political climate favoring deregulation. For an analysis of how the political climate
undermined the Federal Trade Commission’s efforts to regulate food and beverage advertisements to children, eventually
causing the FTC to lose jurisdiction and leading to the industry’s self-regulation, see generally Jess Aldermanet et al.,
Application of Law to the Childhood Obesity Epidemic, 35 J.L. ME0. & ETHICS 90 (2007).
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I. Local Government and Public Deliberation

A. Proposed Portion Cap Rule

The widely publicized portion-size cap on sweetened drinks (the proposed “portion cap

rule”) represents a nuanced form of behavioral regulation in the domain of lifestyle choices. Three

focal questions help to frame the discussion. First, should the government be involved in

regulating excessive food consumption? Second, if the answer is positive, is nudging people

towards the healthier option an appropriate regulatory response? And third, what process best

generates societal agreement in distributing a health hazard equitably? The first question is

about normative issues of welfare and autonomy. The discussion extends the arguments in

Chapter Three, in which I argue that government has a positive duty to protect the range of

opportunities available to the individual, and that the full exercise of individual liberty requires

collective efforts which occur in the political realm. The case study on the proposed portion cap

rule typifies a type of behavioral regulation commonly known as a “nudge”, made famous by

Cass Sunstein and Richard Thaler. Empirical evidence suggests that in some contexts, humans

consistently and systematically make choices that are not in their best interests due to cognitive

bias. Structuring the physical or food environment to reflect the individual’s genuine interests,

Sunstein argues, improves human welfare.6°The portion cap rule, although never implemented,

polarized public response. Critics argued that the rule would erode individual liberty, while

proponents of obesity reform argued that the rule would not go far enough.

The discussion proceeds in two parts. First, I provide an overview of the portion cap

rule, then I analyze the case through the libertarian paternalist lens and explore the limits of

° Cass A. Sunstein, The Storrs Lectures: Behavioral Economics and Paternalism, 122 YALE LJ. 1826 (2013)

[hereinafter the Storrs Lectures]; Cass R. Sunstein Choosing Not to Choose (February 10, 2014). Harvard Public Law

Working Paper No. 14-07. Available at 55RN: http://ssrn.com/abstract2377364.

140



A Waist Measure: Applications

nudging as a regulatory tool in the context obesity reform. The discussion is not intended to

discredit the behavioral law and economics approach, but to highlight a need for a more

sophisticated understanding of the policy and theoretical implications of these nascent forms of

regulation, particularly in the context of obesity reform. Additionally, the discussion focuses

mainly on the deliberative aspect of the ex ante rule-making stage at the regulatory level instead

of the ex post decision-making stage at the individual level.

A. Overview

On September 13, 2012, the Bloomberg administration enacted a regulation limiting

container size of sweetened drinks, putting that administration in the forefront of governmental

efforts to confront corporate interests about portion size specifically worldwide.61 The rule would

have prohibited restaurants, movie theaters, food trucks, delis and concessionaries from selling

sweetened beverages such as soda in containers larger than sixteen ounces.62

The portion cap rule was part of the administration’s broader reform effort in curtailing

the prevalence of obesity. Although the rule was narrowly focused on the behavior pattern of

consumption without changing real options, it generated larger-than-expected public interest in

the realm of food policy. A wave of political discontent erupted as the administration announced

the proposal. For opponents, the attempted regulation became an embodiment of a return of

“big government.” As such, the merits of the portion cap on sweetened drinks was

61 The Bloomberg Soda Rule, supra note at 42.

62 New York City Department of Health & Mental Hygiene, Board of Health, Notice of Adoption of an Amendment
(81 .53) to Article 81 of the New York City Health code, N.Y.C. DEP’T HEALTH & MENTAL HYGIENE 1 [hereinafter
Notice of Adoption on Proposed Portion Cap Rule], available at http://www.nyc.gov/html/doh/downloads/pdf/notice/
2012 /notice-adoption-amend-article8l .pdf.
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Sweetened beverages are not the only food items that are experiencing a growth in

size. Portion size for all types of food increased sharply between 1978 and 1 998, paralleling

the growing prevalence of obesity.78 Food portions served in fast food restaurants including

French fries, hamburgers, and sodas have increased two to fivefold since they were originally

offered. According to the food and beverage industry, increasing portion size has obvious

competitive advantages in making brands more desirable and appealing to cost-sensitive

consumers. However, evidence suggests that when individuals are given larger portions they

tend to consume more without knowing it, and do not experience an increased sense of

satiety.79 The same holds true for the consumption of beverages.80

In New York City, one in three adults report drinking one or more sugary drinks daily,

and almost 90% of respondents report consuming at least one sugary drink weekly. Children in

Sarah Conly, AGAINST AUTONOMY: JUSTIFYING COERCIVE PATERNALISM (2013), 62; see alsointerview with

Marion Nestle noting that “[un the United States, eating more can be attributed to changes in agricultural policies in the

1970s that paid farmers to grow more food.” Counting the Cost of Calories, 90 BULL. WORLD HEALTH ORG. 8, 557,

available at http://www.who.int/bulletin/volumes/90/8/1 2-040812/en!.: Mickey Chopra et al., A Global Response to a

Global Problem: The Epidemic of Overnutrition, 80 BULL. WORLD HEALTH ORG. 952, 953 (2002).

‘ The link between soda and obesity is highly disputed, with studies linking soda and obesity have had mixed

results. See Sig rid Gibson, Sugar Sweetened Soft drinks and Obesity: A Systemically Review of the Evidence for

Observational Studies and interventions, 21 NUTRITION RESEARCH. REV. ,1 34,134-147 (2008).

It should be noted, Dr. Brian Wansink and Dr. David Just whose studies on portion-size was used in support of

the portion-cap rule were openly skeptical that the rule would change behavioral at the individual level. In an article

published in The Atlantic, Dr. Wansink and Dr. Just expressed doubts about the effectiveness of the portion cap rule:

Yes, we have found that when people are given larger portions, they do drink or eat substantially more. But to claim that

these results imply that the ban will be effective is to ignore our larger body of work.” See Brain Wansink, David Just,

How Bloomberg’s Soda Ban will Backfire on NYC’s Public Health, THE ATLANTIC (June 14, 2013) available at http://

www.theatlantic.com/health/archive/201 2/06/how-bloombergs-soff-drink-ban-will-backfire-on-nyc-public-health!

258501/(last visited Mar. 25, 2015).

80 Thomas Farley remarks “Studies show that if you give people larger portions, they’ll simply consume more

without noticing or without compensating by consuming less in subsequent meals.” See, e.g., N. Diliberti et al.,

Increased Portion Size Leads to Increased Energy Intake in Restaurant Meal, 12 OBEsrn’ RES. 562 (2004) [hereinafter

Increased Portion Size). The notice and comment on the portion-cap on sweetened drinks also highlight that an increase

in portion size leads more calorie consumption. New York City Department of Health & Mental Hygiene, Board of Health,

Notice of Adoption of an Amendment ( 81.53) to Article 81 of the New York City Health Code 1 [hereinafter Notice of

Adoption[, available at http:// www.nyc.gov/html/dohldownloads/pdf/notice/201 2!notice-adoption-amend-article8l .pdf.
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New York City also consume sugary drinks in large quantities: in 2009, 44 percent of children

aged 6 to 12 consumed more than one sugary drink daily. With one additional drink of

sweetened beverage daily, a child’s odds of becoming obese increase by 60 percent.81 Even

higher rates of sugary drink consumption are found in minority and low-income communities.

Residents of low-income neighborhoods are four times more likely to consume four or more

sugary drinks daily than are residents of high-income neighborhoods.82The consumption

pattern of sweetened drinks reflects the general fast-food pattern, diverging along race and

ethnic dimensions: non-Hispanic black adults consume significantly more percentage of calories

than Hispanics and non-Hispanic white adults.83

Prior to the promulgation of the portion cap rule, the Bloomberg administration had

unsuccessfully proposed other initiatives aimed at reducing population-wide sugar intake. The

attempt to impose a portion cap on sweetened beverages came after two failed legislative

attempts in 2009 and 2010 to increase the state tax on sweetened beverages,84an aggressive

81 Increased Portion Size, Id.

82 New York city Health, Suga,y Drinks:How Much Do We Consume? A Neighborhood Report by the Bronx,
Brooklyn

and Harlem District Public Health Offices (noting that “4 in 10 East and Central Harlem, North and Central Brooklyn,
and South Bronx residents drink 4 or more sugary drinks daily, compared with 1 in 10 Upper West Side residents.”)
Available at http://www.nyc.gov/html/doh/downloads/pdf/dpho/dphosugary..drinksreport.pdf.

83 Cheryl 0. Fryar & R. Bethene Ervin, Calorie Intake From Fast Food Among Adults: United States, 2007-2010,
NCHS Data Brief (2014), available at http://wwwcdc.gov/nchs/data/databriefs/dbl 1 4.pdf.

84 Bao Ong, New York’s Soda Tax Plan Dies After lndustiyAd Campaign, THE NEW YORK TIMEs, (July 2, 2010)
(reporting heavy lobbying on the part of the beverage industry), see also Anemona hartocollis, Failure of State Soda Tax
Plan Reflects Power of an Antitax Message, THE NEW YORK TIMES, (July 2, 2010), available at http://www.nytimes.com/
201 0/07/03/nyregion/O3sodatax.html?pagewanted=all& r=O (also noting that the beverage industry has outspent the
government on advertising campaigns.)
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anti-soda campaign in 201 Q,85 an attempt to prohibit stores from displaying candy or sweetened

beverages at the checkout counter,86and a request in 2010 to the federal government to

prohibit New York City’s 1 .7 million SNAP recipients from using food stamps to purchase sugary

drinks, which was denied.87

The timing of the proposed portion cap rule was unfortunate, arriving at a time when the

country had more urgent concerns. The Supreme Court was weeks from announcing its ruling

on the landmark health reform, and the fiscal crisis was looming. The country was divided, and

many were anxious about a return of big government.88The announcement of the portion cap

unleashed a flood of discontent, on a broad level provoking a sense of a conflict of values and

beliefs about the proper role of government. Many were uneasy with what they perceived as a

threat to civil liberties. Social media disparaged the administration’s latest public health endeavor

and caricatured the then-Mayor as “Nanny Bloomberg”.89The public’s anxiety about the proper

85 E.g. http://www.youtube.com/watch?v=-F4t8zL6FOc (showing a man drinking a glass of fats, capitalizing on “a
major-gross factor”, as one New York City official commented on the intent of the advertisement; see Anemona
Hartocollis, F-Mails Reveal Dispute Over City’s Ad Against Sodas, THE NEw YORK TIMES, (Oct. 28, 201 0)(Discussing the
scientific validity of claims behind DOHMH’s series of anti-soda campaigns; eventually, Dr. Farley, then the head of
DOHMH, decided to focus on fear as a primary motivator to stop public from consuming excessive soda, reasoning that
“fat” would elicit more public reaction.) Available at http://community.nytimes.com/comments/www.nytimes.com/
201 0/1 O/29/nyregion/29fat.html. (Last visited Mar. 25, 2015).

86 New York Assembly Bill, No. Al 0010: Prohibiting the Sale of sugar Sweetened Beverages at Food Service
Establishments and Vending Machines Located on Government Property.

87 New York City Resolution No. 0768 (2011): us Dept. of Agriculture to Authorize NYC to Add Certain Sugary
Drinks to the List of Prohibited Goods for City Residents who Receive Food Stamp Assistance. See also Anemona
Hartocollis, New York Asks to Bar Use of Food Stamps to Buy Sodas, THE NEW YORK TIMES, (Oct. 7, 2010), available at
http://www.nytimes.com/2010/10/07/nyregion/07stamps.html.

88 Many in the United States were experiencing a broader anxiety about an overreaching government, fueled by
“[t]he bank and auto bailouts, the massive stimulus package, and sweeping new regulations of health care and the

financial industry.” See Ruth Marcus, The Rise of Noodge Government, THE WASHINGTON POST, (June 5, 2012) available
at http://www.washingtonpost.com/opinions/bloombergs-soda-ban-and-the-rise-of-noodge-government/201 2/06/05/
gJQAhfJxGv_story.html. (Last visited Mar. 25, 2015).

89 Brad Hamilton, Bloomberg’s ban Prohibits 2-liter Soda with Your Pia and Some Nightclub Mixers, THE NEW

YORK POST (Feb. 24, 2013, 5:00AM) hffp://nypost.com/2O1 3/02/24/bloombergs-ban-prohibits-2-liter-soda-with-your-
pizza-and-some-nightclub-mixers/. (Last visited Mar. 25, 2015).
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role of government transformed the debate. It became clear as the debate unfolded that the

commentators were less concerned about the actual impact than they were about what the

portion cap rule said about civil liberties.90

Many came to perceive the portion cap rule as an assault on the fundamental value of

liberty.9’ It was perceived as a threat to the celebratory values of autonomy and liberty: core

values in American cultural and national identity. Even though the proposed rule would have had

only a narrow reach, potentially affecting seven percent of the population living in New York

City,92 it generated a disproportionate amount of publicity. Even people who were not ardent

drinkers of “Big Gulp” sodas joined those who perceived that their right to drink these super-size

sodas was under attack on ideological grounds. As the debate on the portion cap rule unfolded,

reaction in New mirrored the public dialogue that took place three years earlier in San Francisco,

where the Board of Supervisors had promulgated an ordinance banning the bundling of toys

with children’s meals that did not meet nutritional standards. While that ordinance was never

challenged in court, it also had polarized public opinion, even though it had a very small impact

on consumer choice.93 Opponents of the San Francisco ordinance perceived the toy ordinance

as usurping parental authority, while proponents applauded it as a justified intervention by

government in the realm of corporate practice. In retrospect, San Francisco’s experience with a

toy ban ordinance that generated overwhelmingly negative public reaction, hinted at the uphill

battle the Bloomberg administration would face with its portion cap rule. The rhetoric of rights

901d.

91f

92 Claire Wang & Seanna M Vine, Caloric Effect of a 16-ounce (473-mL) Portion-size cap on Sugar-sweetened
Beverages Served in Restaurants, 98 AM. J. OLIN NUTR. 2, 430-5.

Lang Liu, Reshaping the American Concept of Consumer Interest in the Food Policy Debate, 12 YALE J. HEALTH
POLY L. & ETHICS 171.
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and personal responsibility used by opponents of the toy ordinance were the same arguments

made by opponents of the portion cap rule.

Soon after the New York County Supreme Court struck down the portion cap rule,

Mississippi, the most obese state as of 2O13, in a symbolic gesture, passed a law prohibiting

localities from requiring restaurants to disclose calorie counts.95 It became clear as the debate

unfolded that in the domain of public opinion, commentators were less concerned about the

actual impact of the portion cap rule than about what the rule expressed about civil liberties.96

The discussion now turns to the application of a process-based approach.

B. Application

In many ways, public hostility towards the proposed portion cap rule speaks to a

broader anxiety about government overreach in the private realm of consumption. This anxiety,

in part, originates from the America’s individualistic culture, which also contributes to a legal

culture that has historically been hostile to anti-obesity measures. David Yosifon argues that the

State of Obesity, States with the Highest Obesity Rates: F as in Fat, hffp:!/fasinfat.org/lists/highest-rates-adult
obesity!

Mississippi Senate Bill 2687, An Act to Reserve to the Legislature any Regulation of Consumer Incentive Items
and Nutrition Labeling for Food that is a Menu Item in Restaurants, Food Establishment and Vending Machines; to
Specify that the Act would not Affect the Federal Regulation of Nutrition Labeling Under Existing Federal Law; and for

Related Purposes (signed Mar. 13, 2013). Mississippi Governor Phil Bryant commented after signing the bill into law, “It

is simply not the role of government to mice-regulate citizens’ dietary decisions.... The responsibility for one’s personal

health depends on individual choices about a proper diet and appropriate exercise see Emily Wagster Pettus, Phil

Bryant, Mississippi Governor Signs Law Banning Restrictions on Food Portions, HUFFPOST, (Mar. 19, 2013, 12:58PM)
http://vvww.huffingtonpost.com/201 3/03/1 9/phil-bryant-mississippi_n_2908804.html Mississippi has the highest adult
obesity rate and lowest life expectancy in the United States, even so according to political commentators, the passage

of the Mississippi law was a “backlash” to Bloomberg’s public health initiatives. See also Jeffrey Hess, Soda Wars

Back/ash: Mississippi Passes “Anti-B/oomberg” Bill, NPR (Mar.12, 2013, 3:58 AM) http:/Aeww.npr.org/blogs/thesalt/

2013/03/12/1 74048623/mississippi-passes-anti-bloomberg-bill.

the other hand, the public health community’s reaction to the portion cap rule was generally positive, although

some public health advocators felt the portion cap rule did not go far enough. The minor disagreement on the portion

cap rule within the public health community might have further obscured the public health message beyond the portion

cap rule in the domain of public opinion.
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dominant law and economics approach towards obesity reform is both analytically and

normatively limited.97 This is primarily because the conventional law and economics approach

views obesity reform through the lens of the rational actor model. Scholars who adopt this

model argue that where markets appear to be operating in a robust and competitive manner,

regulation is likely to make individuals worse off. This view has hampered progressive obesity

reform in the past. Indeed, law and economics stalwart Richard Posner had once argued that

because government lacks good information about consumer preferences, and because

government is likely to be captured by organized private interests, anti-obesity regulations are

unlikely to improve the quality of individual consumption choices.

However, recent attention to the health care costs of obesity has prompted many legal

economists to re-think their positions.98 Posner, for instance, came to support the proposed

portion cap on sweetened drinks principally because obesity generates negative externalities in

the form of medical costs, which the society must pay.99 Many legal economists now agree that

the social and medical costs associated with obesity-related illnesses can be considered a

market failure.10°Nationally, a strong economic rationale exists for anti-obesity regulation: the

United States spends over 16 percent of its annual health care expense—$190 billion—on

treating obesity-related illness.101 The significant social and economic costs of obesity have

David G. Yosifon, Legal Theoretic Inadequacy and Obesity Epidemic Analysis, 15 GEO. MASON L. REV. 681
(2008).

One estimate suggests the united 5tates spends about 21 percent of its health care on obesity related illnesses,
see Eric A. Finkelstein & Kiersten L. Strombotne, The Economics of Obesity, 91 AM. J. CLINc. NUTRIT. 1520—4(2010).

Posner - The Becker-Posner Blog, Bloomberg, Sugar, and Obesity, http://www.becker-posner-blog.com/
201 2/06/bloomberg-sugar-and-obesityposner.html.

1001d.

101 J Cawley J and C. Meyerhoefer C, The Medical Care Costs of Obesity: an Instrumental Variables Approach. 31
J. HEALTH EcoN. 219-30 (2012).
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combination with other public health measures, e.g., public education campaigns, they could

mask the underlying difference in health capabilities and exacerbate inequalities in health.

Second and relatedly, on a policy level, a wide use of nudges may prevent the

government from enacting more progressive obesity reform that targets the structural causes of

obesity, given that nudges are administratively cheap and relatively easy to implement.

The discussion now turns to the process-based approach to fill the gap left by the law

and economics and the nudge approaches. Recall that in Chapter Three I argued that anti-

obesity measures create multiple public deliberative spaces where new health norms are

formulated, interpreted, and contested. The discursive interactions among different individuals

expose them to different normative perspectives, where reasoned exchanges amongst these

individuals encourage the cultivation of associated, collective identity. Five conditions of

deliberation are relevant for determining the level of discursive interactions, for clarity listed again

here: (1) the public receives full access to information; (2) public health policy making processes

are transparent and open; (3) the government and public only advance arguments that are

relevant to the discussion; (4) individuals have the opportunity to appeal to regulator’s decisions;

and (5) arguments advanced by the government conform and adhere to the overarching

regulatory scheme of deliberation.

In the context of the proposed portion cap rule, deliberation takes place at two different

levels. One is at the individual level, at the point of consumption. The other is at the regulatory

level, in the form of notice and comment. At the individual level, deliberation is not possible

because once the individual is made aware of the nudge, the intended effects of the nudge
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disappear.112 On the other hand, at the regulatory level, the proposed portion cap rule created

two deliberative spaces: one during the notice and comment period, and another one during the

litigation. Many scholars have criticized the proposed portion cap rule as a violation of the

separation of power doctrine, and therefore unconstitutional, a view confirmed by courts’

rulings. However, aside from the constitutional issue, it should be noted that for the process-

based approach which this dissertation advances it is less relevant which branch of the

government propagated the proposed rule, if the five conditions are met.113 This is primarily

because controversial anti-obesity measures invite democratic discussion about the ends and

means of public policy, which in turn appeals to critical self-reflection. It is through repeated

processes of reasoned exchanges, that the society begins to think differently about public health

issues.

In this context, notice and comment created an opportunity for experts to engage with

the public and drawn attention to obesity as a public health concern. Notably, the perception of

hazards, varying as it did between experts and concerned citizens, contributed considerably to

112 Supra note at 60.

Granted, politically, the Bloomberg administration had good reasons to introduce the rule through the executive
rather than the legislative branch. Given that City Council had rejected several resolutions targeting sweetened drinks
(taxation, warning labels, prohibiting food stamp use for purchase of such beverages), and the New York State Assembly
was even more divided on the issue of excessive sugar beverage consumption. In this context, the Bloomberg
administration’s efforts to regulate sugary beverage size through the Board is a pragmatic, even laudable, political tactic..
See e.g. New York City Resolution No. 1265 (2012) (“Resolution calling upon the New York State Legislature to pass and
the Governor to sign legislation that would add an excise tax on sugar sweetened beverages”); New York City Resolution
No. 1264 (2012) (“Resolution calling upon the United States Food and Drug Administration to require warning labels on
sugar sweetened beverages”); New York City Resolution No. 0768 (2011) (“Resolution calling upon the United States
Department of Agriculture to authorize New York City to add certain sugary drinks to the list of prohibited goods for City
residents who receive Food Stamp assistance”). The State Assembly had introduced but not passed bills prohibiting the
sale of sugary drinks on government property; taxing sugary beverages; prohibiting the sale of sugary drinks on school
campuses and prohibiting the use of food stamps for purchases of sugary drinks. See e.g. 2012 Assembly Bill Al 0010
(Prohibiting the sale of sugar sweetened beverages at food service establishments and vending machines located on
government property); 2010 Senate-Assembly Bill S67004, A41 004 (Relating to imposition of a tax on beverage syrups
and soft drinks); 2011 Assembly Bill A06229A (Providing for the sale, availability and distribution of healthy foods and
beverages on school property and at school sponsored functions); 2010 Assembly Bill Al 0965 (Prohibiting the purchase
of food items which are not nutritional with food stamp program coupons or other access devices related thereto).
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public hostility toward the proposed portion cap rule. It is common for experts and citizens to

have different perceptions of health hazards, but this does not mean that the difference would

be an impediment for a progressive public health initiative necessarily. The history of tobacco

regulation illustrates this point powerfully. While health risks from smoking had been long known,

it was not until the landmark 1964 Surgeon General’s Report that more progressive tobacco

regulation became possible.114 While it is true that the causal link between smoking and lung

cancer was well-established, the proposed portion cap ban also sent a critical message about

excessive sugary consumption which links individual behavior to the food environment. That is,

the proposed rule made clear that obesity is a social problem warranting government

intervention.

In this context, at the regulatory level, the DOMHM published relevant information on its

website regarding the regulatory rationales underpinning its proposed portion cap rule; the

notice and comment stage of rule making was open and transparent; the arguments advanced

by the regulator were relevant to the discussion and adheres to the goals (the Bloomberg

administration’s overarching obesity reform), and; lastly, the public could challenge the

regulator’s decision. All these conditions encouraged a transparent, accountable, evidence-

based policy making and created a public space for deliberation. Since the five conditions of

deliberation were met at the regulatory level, then the proposed rule should be considered a

legitimate public health technique. Moreover, in this instance, it can be argued that creating

these multiple deliberative spaces is more important than the actual implementation of the

measure, It can be further argued that over time, such an association may enhance the

114 Lawrence Lessig, The Regulation of Social Meaning, 62 U. CHI. L. REV. 943, 1028 (1995).
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individual’s willingness to cooperate in advancing social justice.115 Such an association is more

visible in the next case study on the population-wide diabetes surveillance initiative, to which the

chapter now turns.

II. Diabetes Surveillance Program

New York City’s diabetes surveillance program illustrates a public health measure that

enhances individuals’ capability for health. This is in contrast with the proposed portion cap rule

which narrowly focused on mitigating individuals’ decision-making bias. The discussion on the

diabetes surveillance program proceeds in two parts. I first provide a brief overview of the

population wide diabetes surveillance system, I then apply the process-based approach to

examine the initiative.

A. Overview

In an effort to control the growing prevalence of diabetes in New York City, the DOMHM

adopted a new diabetes surveillance program in December 2005. Disease surveillance is not

new to public health, however. Population-wide surveillance of infectious disease long has been

a core function of public health. Nonetheless, the surveillance of chronic, non-infectious disease

expands the scope of public health in a critically controversial manner. Unlike the surveillance of

infectious diseases, where the primary purpose is to contain the spread of the contagious

pathogen, the surveillance of chronic diseases is to collect data on diseases that are “neither

115 This view is consistent with Norman Daniels’ theory of lust health, Daniels writes, We owe measures both inside
and outside the health sector that work to protect the normal functioning and thus opportunity.” Daniels recognizes that
public health enterprise is a collaborative one underpinned by a moral duty in social justice. JUST HEALTH supra note at
4, 146. See also Bowling Alone, supra note at 14 (noting that the individual’s habit in cooperation in the social sphere
has a spillover effect beneficial for political life. Although Putnam’s focus is in associated civil life, where individuals
develop bonds and identities through civil participation such as community-oriented programs and local gatherings, all of
which are apolitical associations. Arguably, it is not too far a stretch, to imagine that political participation also develop a
shared sense of responsibility to the community in which the individual belongs.)
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contagious nor caused by an environmental toxin.”116 According to the DOMHM, New York

City’s systematic diabetes surveillance initiative serves two key functions: (1) to improve the

individual’s disease management, and (2) to assure appropriate delivery of health care. In other

words, the diabetes surveillance initiative was prompted by the need to increase monitoring of

treatment efficacy of diabetes, which had become a significant public health concern.

In New York City, it is estimated that in 2003 one in ten adults was afflicted with

diabetes.’17 Individuals can live with diabetes but remain unaware of their condition: as of 2004,

200,000 people in New York were not aware of their underlying diabetic condition.”8Diabetes

ranked fourth as the most common cause of death in New York and the seventh as the most

common cause of death nationally in 2011. The health consequences of diabetes include heart

disease, stroke, hypertension, blindness, kidney and nervous system diseases, and pregnancy

complications, resulting in more than 20,000 diabetes-related hospitalizations, 3,000

amputations, and 1,400 new cases of end-stage renal diseases, leading to estimated $481

million in medical costs in hospitalizations alone in the United States.”9120 In New York City,

116 Rob Stein, New York city Starts To Monitor Diabetics, THE WASHINGTON POST, (Jan. 11, 2006), available at
http://www.washingtonpost.com/wp-dyn/content/article/2006/O1 /1 O/AR200601 1001 625.html.

117 According to a Lancet article published in 2006, the figures jumps to one in eight adults diagnosed with
diabetes, but only ten percent of diabetics are aware of their HbAIC level. See NYC Starts Diabetes Registry, Mandatory
Monitoring diabetes treatment in New York City, 367 THE LANCET 183 (2006) [hereinafter NYC starts Diabetes Registry],
available at http://www.natap.org/2006/HIV/O12506_03.htm.

118 New York City Department of Health & Mental Hygiene, Diabetes in New York City: Public Health Burden and
Disparities 1-1 (2006) [hereinafter Diabetes in New York City: Public Health Burden and Disparities], available at http://
www.nyc.gov/html/doh/downloads/pdf/epi/diabetes chart book.pdf.

119 Centers of Disease Control and Prevention, Leading Causes of Death, http://wvvw.cdc.gov/nchs/fastats/

lcod.htm (last visited Mar. 25, 2015). The CDC also acknowledges that diabetes is likely to be underreported as a cause
of death. The risk of death among people living with diabetes increases twofold as compared to people without diabetes
of similar age. See also Wendy K. Mariner, Medicine and Public Health: Crossing Legal Boundaries, 10 J. HEALTH CARE
L. & POL’Y 121, 124 (2007) [hereinafter Medicine and Public Health].

120 Gail M. Pfeifer, Bold Move in the Big Apple, 106AM. J. NuRSING, 6, 25-6.
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each individual diagnosed with diabetes is expected to incur an extra $6,650 per year in medical

costs.121 Being obese doubles the risk of having diabetes, and conditions of obesity and

diabetes disproportionately affect low-income communities. According to the DOMHM,

neighborhoods with the highest rates of hospitalization related to diabetes as a principal

diagnosis among adults are found within the low-income communities of the South Bronx. Adult

individuals from these communities are eight times more likely to be hospitalized with diabetes

as a principal diagnosis then those from more affluent neighborhoods.122

In response, the DOMHM launched a diabetes surveillance program that includes the

AIC Registry. The Registry collects nonconsensual, identified individual health information of

diabetic New York City residents. The AIC Registry mandates laboratory reporting of serum

glycosylated hemoglobin (HbAIc), a value that determines glycemic level in people with diabetes,

to the DOMHM; the information is forwarded both to the concerned primary clinician and the

patient, who is alerted with a letter containing education and management materials.123 The AIC

Registry automatically enrolls individuals who already been diagnosed with diabetes unless an

individual specifically opts out of the program.124

Medically, the control of glycemic level is critical to prevent the individual from

developing diabetes-related complications. Generally, diabetes is monitored by the AIC test, a

121 Press Release, New York City Department of Health & Mental Hygiene, Health Department Launches New Ad
Campaign Highlighting the Negative Health Impacts of Excessive Sugaty Drink Consumption, (Nov. 25, 2013), available
at http://www.nyc.gov/html/doh/html/pr2oi 3/pr043-1 3.shtml.

122 New York City Department of Health and Mental Hygiene, Epi Data Brief, (Nov. 2013), available at http://
www.nyc.gov/html/doh/downloads/pdf/epi/databrief36pdf

123 Individuals on the AIC Registry are alerted with free public health programs as well. See New York City
Department of Health & Mental Hygiene, Living with Diabetes, http://www.nyc.gov/html/doh/html/living/diabetes
alc.shtml (last visited Mar. 25, 2015).

124 Id.
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blood test that measures a person’s average blood sugar level over a course of three months.

Test results are strongly correlated with a person’s risk of complications. To minimize the risks, a

diabetic keeps her glycemic level low by following a regimental, disciplined lifestyle. However,

empirical studies suggest that most patients with diabetes have difficulty controlling their

hemoglobin AIC levels, which requires periodical monitoring.125 A wide array of factors affects

the AIC level: food, exercise, caffeine, alcohol, medication, and stress. Adult diabetics with high

AIC test result and patients who are overdue for an AIC test receive letters from the DOHMH.126

The DOHMH also sends quarterly report to primary health providers identifying patients at risk

for developing diabetes-related complications. Individuals who wish to opt out of the system can

request the DOHMH to cease contacting them, and that extends to letters sent to their treating

physicians,127 although labs will continue to send AIC results to the DOHMH.

The DOMHM intentionally modeled the AIC Registry on the nineteenth century

tuberculosis program but with distinctly modern updates.128 For instance, the AIC Registry aims

to improve information access of diabetes individuals rather than to impose direct clinical

treatment. However, opponents point out that tuberculosis is caused by an infectious,

contagious, airborne bacillus transmittable by coughing or sneezing, while diabetes is not an

emergent public health threat. Despite the concerns over the Registry’s legitimacy within the

126 New York City Department of Health & Mental Hygiene, New York City A 10 Registry: Improving Diabetes Care in

New York City (2011), available at http://www.nyc.gov/html/doh/downloadS/pdf/diabeteS/diabeteS-al c-reg.pdf.

127 Individuals request the removal from the Registry by contacting the department by phone, post, or online using

a web-based form. Once the request for opting-out has been processed, individual will not receive letters from the

DOHMH and their testing results will not be listed on the provider or facility roasters.

128 Supra note at 126.
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legal community, the launch of the AIC Registry provoked little public opposition.129On July 13,

2005, the DOMHM published in the City Record a notice of its intention to create the AIC

registry and held a public comment period over the course of a month. On August 17, 2005, the

DOMHM held a public hearing on its proposal for which it has received only thirty-one written

comments. Public turnout for the hearing was modest: ten members of the public with disparate

views testified, overwhelmingly expressing misgivings over the AIC Registry.13°

Although the views expressed at the hearing were not representative of the public at

large, several themes emerged from the hearing that echoed broader public anxiety toward

public health intervention.131 A medical privacy attorney, expressing a libertarian sentiment,

summarized the privacy concern that the AIC would transform private health into a public

concern, “To me diabetes is a very private matter that would become a public matter.”132

Another theme that emerged was potential stigma and discrimination against individuals with

diabetes. One private patient stresses that “...as a diabetic I am not a threat to the City’s public

health, nor do I wish to be treated as one.” Others flatly rejected the proposal as a “Big Brother

approach to diabetes management.” Opponents noted that the mandatory reporting is nothing

but government overreach. Echoing familiar libertarian objections, opponents decry the erosion

of civil liberties for the sake of public health protection. Legal scholar Wendy Mariner, for

129 Nuffield Council on Bioethics, Intervention Ladder Informs Lords Behaviour Change Report (2011), available at
http://www.nuffieldbioethics.org/news/intervention-ladder-informs-lords-behaviour-change-report.

130 New York City Department of Health & Mental Hygiene, Board of Health, Notice of Adoption to Amend Article 13
of the New York City Health Code 1 (2005) [hereinafter Notice of Adoption AIC Registry], available at http://
www.nyc.gov/html/doh/downloads/pdf/public/notice-adoption-al c.pdf.

131 Margaret B. Hoppin, Overly Intimate Surveillance: Why Emergent Public Health Surveillance Programs Deserve
Strict Scrutiny Under the Fourteenth Amendment, 87 N.Y.U. L. REV. 1950, 1979 (2012).

132 Department of Health & Mental Hygiene, Board of Health, Transcript of Public Hearing on Intention to Amend
Article 13 of the New York City Health Code, (Aug. 16. 2005).
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instance, argues that the Registry not only threatens not only individual autonomy and privacy

but also that of the physician. Mariner further argues that the surveillance undermines the

patient-physician relationship.

In sum, there were at least three concerns with the AIC Registry. First, critics of the AIC

Registry pointed out that the initiative collects identifiable individual information, raising

information privacy concerns, because the due process clauses of the Fifth and Fourteenth

Amendment protect people from mandatory disclosure of sensitive medical information.’33

Second, as the data collected through the Registry is used for planning diabetes prevention and

control programs, and identifiable individual medical information is used to evaluate the diabetes

trend in assessing diabetes control at the population level, critics of the AIC Registry perceived

the continuous surveillance as an unjustifiable intrusion on the individual’s privacy. Although

critics agree that the government has a legitimate interest in mapping the prevalence of diabetes

at the population level, critics disagreed that such an interest extends to identifiable

information.’34Third, critics argued that even if surveillance is part of public health core function,

disease surveillance does not extend to chronic diseases, because people who have them do

not pose an immediate threat to public health.

On the other hand, supporters of the AIC Registry applauded the Bloomberg

administration for implementing the surveillance system. Legal scholars Michelle Mello and

Professor Lawrence Gostin described the Registry as a “groundbreaking extension of the reach

of public health law.” Mello and Gostin pointed out that the Registry “marks the first time that the

government has mandated name-based reporting of a chronic, noninfectious disease not

° Medicine and Public Health, supra note at 119.

1341d.
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each individual diagnosed with diabetes is expected to incur an extra $6,650 per year in medical

costs.121 Being obese doubles the risk of having diabetes, and conditions of obesity and

diabetes disproportionately affect low-income communities. According to the DOMHM,

neighborhoods with the highest rates of hospitalization related to diabetes as a principal

diagnosis among adults are found within the low-income communities of the South Bronx. Adult

individuals from these communities are eight times more likely to be hospitalized with diabetes

as a principal diagnosis then those from more affluent neighborhoods.122

In response, the DOMHM launched a diabetes surveillance program that includes the

AIC Registry The Registry collects nonconsensual, identified individual health information of

diabetic New York City residents. The AIC Registry mandates laboratory reporting of serum

glycosylated hemoglobin (HbAlc), a value that determines glycemic level in people with diabetes,

to the DOMHM; the information is forwarded both to the concerned primary clinician and the

patient, who is alerted with a letter containing education and management materials.123 The AIC

Registry automatically enrolls individuals who already been diagnosed with diabetes unless an

individual specifically opts out of the program.124

Medically, the control of glycemic level is critical to prevent the individual from

developing diabetes-related complications. Generally, diabetes is monitored by the AIC test, a

121 Press Release, New York City Depament of Health & Mental Hygiene, Health Depadment Launches New Ad
Campaign Highlighting the Negative Health Impacts of Excessive Sugary Drink Consumption, (Nov. 25, 2013), available
at http://www.nyc.gov/html/doh/html/pr2Ol 3/pr043-1 3.shtml.

122 New York City Department of Health and Mental Hygiene, Epi Data Brief, (Nov. 2013), available at http://
www.nyc.gov/html/doh/downloads/pdf/epi/databrief36.pdf

123 Individuals on the AIC Registry are alerted with free public health programs as well. See New York City
Department of Health & Mental Hygiene, Living with Diabetes, http://www.nyc.gov/html/doh/html/living/diabetes
al c.shtml (last visited Mar. 25, 2015).
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blood test that measures a person’s average blood sugar level over a course of three months.

Test results are strongly correlated with a person’s risk of complications. To minimize the risks, a

diabetic keeps her glycemic level low by following a regimental, disciplined lifestyle. However,

empirical studies suggest that most patients with diabetes have difficulty controlling their

hemoglobin AIC levels, which requires periodical monitoring.125 A wide array of factors affects

the AIC level: food, exercise, caffeine, alcohol, medication, and stress. Adult diabetics with high

AIC test result and patients who are overdue for an AIC test receive letters from the DOHMH.126

The DOHMH also sends quarterly report to primary health providers identifying patients at risk

for developing diabetes-related complications. Individuals who wish to opt out of the system can

request the DOHMH to cease contacting them, and that extends to letters sent to their treating

physicians,127 although labs will continue to send AIC results to the DOHMH.

The DOMHM intentionally modeled the AIC Registry on the nineteenth century

tuberculosis program but with distinctly modern updates.128 For instance, the AIC Registry aims

to improve information access of diabetes individuals rather than to impose direct clinical

treatment. However, opponents point out that tuberculosis is caused by an infectious,

contagious, airborne bacillus transmittable by coughing or sneezing, while diabetes is not an

emergent public health threat. Despite the concerns over the Registry’s legitimacy within the

125)d

126 New York City Department of Health & Mental Hygiene, New York CityAlC Registry: Improving Diabetes Care in

New York City (201 1), available at http://wvvw.nyc.gov/html/doh/downloads/pdf/diabetes/diabetes-alc-reg.pdt.

127 Individuals request the removal from the Registry by contacting the department by phone, post, or online using

a web-based form. Once the request for opting-out has been processed, individual will not receive letters from the

DOHMH and their testing results will not be listed on the provider or facility roasters.

28Supra note at 126.
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legal community, the launch of the AIC Registry provoked little public opposition,129On July 13,

2005, the DOMHM published in the City Record a notice of its intention to create the AIC

registry and held a public comment period over the course of a month. On August 17, 2005, the

DOMHM held a public hearing on its proposal for which it has received only thirty-one written

comments. Public turnout for the hearing was modest: ten members of the public with disparate

views testified, overwhelmingly expressing misgivings over the AIC Registry.’3°

Although the views expressed at the hearing were not representative of the public at

large, several themes emerged from the hearing that echoed broader public anxiety toward

public health intervention.131 A medical privacy attorney, expressing a libertarian sentiment,

summarized the privacy concern that the AIC would transform private health into a public

concern, “To me diabetes is a very private matter that would become a public matter.”132

Another theme that emerged was potential stigma and discrimination against individuals with

diabetes. One private patient stresses that “. . .as a diabetic I am not a threat to the City’s public

health, nor do I wish to be treated as one.” Others flatly rejected the proposal as a “Big Brother

approach to diabetes management.” Opponents noted that the mandatory reporting is nothing

but government overreach. Echoing familiar libertarian objections, opponents decry the erosion

of civil liberties for the sake of public health protection. Legal scholar Wendy Mariner, for

129 Nuffield Council on Bioethics, Inte,vention Ladder In forms Lords Behaviour Change Report (2011), available at
http://www.nuffieldbioethics.org/news/intervention-Iadder-informs-lords-behaviour-change-report.

130 New York City Department of Health & Mental Hygiene, Board of Health, Notice of Adoption to Amend Article 13
of the New York City Health Code 1 (2005) [hereinafter Notice of Adoption AIC Registry], available at http://
www.nyc.gov/html/doh/downloads/pdf/public/notice-adoptjon-a-l c.pdf.

131 Margaret B. Hoppin, Overly Intimate Sun,ei/lance: Why Emergent Public Health Surveillance Programs Deserve
Strict Scrutiny Under the Fourteenth Amendment, 87 N.Y.U. L. REv. 1950, 1979 (2012).

132 Department of Health & Mental Hygiene, Board of Health, Transcript of Public Hearing on Intention to Amend
Article 13 of the New York City Health Code, (Aug. 16. 2005).
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instance, argues that the Registry not only threatens not only individual autonomy and privacy

but also that of the physician. Mariner further argues that the surveillance undermines the

patient-physician relationship.

In sum, there were at least three concerns with the AIC Registry. First, critics of the AIC

Registry pointed out that the initiative collects identifiable individual information, raising

information privacy concerns, because the due process clauses of the Fifth and Fourteenth

Amendment protect people from mandatory disclosure of sensitive medical information.133

Second, as the data collected through the Registry is used for planning diabetes prevention and

control programs, and identifiable individual medical information is used to evaluate the diabetes

trend in assessing diabetes control at the population level, critics of the AIC Registry perceived

the continuous surveillance as an unjustifiable intrusion on the individual’s privacy. Although

critics agree that the government has a legitimate interest in mapping the prevalence of diabetes

at the population level, critics disagreed that such an interest extends to identifiable

information.134Third, critics argued that even if surveillance is part of public health core function,

disease surveillance does not extend to chronic diseases, because people who have them do

not pose an immediate threat to public health.

On the other hand, supporters of the AIC Registry applauded the Bloomberg

administration for implementing the surveillance system. Legal scholars Michelle Mello and

Professor Lawrence Gostin described the Registry as a “groundbreaking extension of the reach

of public health law.” Mello and Gostin pointed out that the Registry “marks the first time that the

government has mandated name-based reporting of a chronic, noninfectious disease not

‘ Medicine and Public Health, supra note at 119.
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caused by an environmental toxin.”135 Supporters of the proposal took a pragmatic stance,

arguing that additional information strengthens the individual’s ability to monitor their diabetes

and improve the quality of their care. The Bloomberg administration itself argued that the data

gathered from the AIC Registry improves the quantity of managed care, pointing out that,

“[W]hat you don’t measure, you can’t improve.” Quantifying disease management is in

consonance with modern public health practice.

In short, in many ways, the AIC Registry is as bold as it is controversial.136As the

debate over the diabetes surveillance initiative unfolds, the surveillance of chronic disease

threaded its way between competing interests. Opponents argue that diabetes surveillance

represents an intrusion to privacy and individual liberty, while proponents argue that the

surveillance system holds the promise of enhancing health care access among disadvantaged

populations and expresses a collective commitment to social justice.137

B. App//cation

While chronic disease surveillance has been a function of the private health care delivery

system,138 opponents often fear that the surveillance may endanger civil liberties. Opponents

tend to perceive the AIC Registry negatively, particularly when there is neither market failure nor

third party harm, which traditionally served as justifications for government oversight. In the

135 Michelle M. Mello & Lawrence 0. Gostin, Commenta,y, A Legal Perspective on Diabetes Surveillance - Privacy
and the Police Power, 87 MLBANK Q. 575, 575 (2009).

136 For example, Goldman and colleagues offers a blunt remark that ‘our community will be better served if Frieden
stays out of the examining room” Goldman et al. Respond. 98 AM. J. PUB. HEALTH, 1544 (2014). The DOHMH adopted
the proposal with little change. Notice of Adoption AIC Registry, supra note at 130.

137 Dan Beauchamp, Pub/ic Health as Social Justice. 13 INQUIRY 14.

138 See e.g., Dan E. Beauchamp, THE HEALTH OF THE REPUBLIC: EPIDEMICS, MEDICINE, AND MORALISM AS
CHALLENGES TO DEMOCRACY (1988).
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absence of these two conditions, interventions tend to provoke a deep anxiety about an

government overreaching into the private realm of health. This anxiety has cultural roots. Past

legal analysis on the legitimate scope of governmental intervention predominantly proceeded

from the law and economic framework, which was heavily influenced by the classical liberalism

school of thought.

For instance, the Supreme Court in Jacobson v. Massachusetts held that compulsory

vaccination was warranted to protect the common good, to which individual liberty must yield.

Similarly, the Court in Whalen v. Roe139 held that the compulsory reporting of the names of

patients who are prescribed drugs with the potential for abuse is constitutional. The Court

elaborated that reporting of venereal disease, child abuse, deadly weapons injuries, and fetal

death reports are within the legitimate scope of police power. These exemplify instances of

reporting that protect third parties from harm. In contrast, the diabetes surveillance aims to

enhance the quality of health care by sending regular check-up reminders to diabetic individuals.

In addition to the tension between personal liberties and the need to improve health

care management, the debate over the legitimacy of the diabetes surveillance initiative also

touches upon some politically sensitive issues. In particular, since diabetes is preventable and is

found disproportionately among minority racial and lower-income groups, it raises important

questions about social justice and health equity. Although the link between race, poverty and

diabetes is complex, health disparities arising from race, socio-economic status (SES) and

gender are particularly relevant from the vantage point of social justice. Although there was no

discussion about health disparities associated with race and SES during the hearing on the

diabetes surveillance, according to the City’s statistics racial disparities in diabetes persist across

139 Whalen v. Roe, 429 u.s. 589, 598-600 (1977).

166



A Waist Measure: Applications

all levels of household income in New York City. Black, Hispanic, and Asian New Yorkers were

twice as likely to have diabetes as white New Yorkers in 2011 140 Similarly, a significant SES

gradient has been shown in the prevalence of diabetes, which disproportionately affects high-

poverty New York City communities where poverty is associated with lower life expectancy and

a higher morality rate. Diabetes rates were 70 percent higher in very high-poverty

neighborhoods than in low-poverty neighborhoods.141 The SES gradient in diabetes prevalence

is consistent with previous studies on poverty and diabetes prevalence.142 As diabetes is one of

the risk factors for heart diseases and stroke, and a striking difference in cardiovascular mortality

on the basis of race and socioeconomic status is well-documented.143The link between income

level and diabetes risks is complex; individuals living with diabetes may be limited in work and

educational opportunities but it is also true that individuals living in poor neighborhoods may

have less physical access to parks and recreation. One major factor that explains health

disparities across race and socioeconomic status is the uneven access to heath care. According

to New York City data, individuals may have diabetes an average of 4—7 years before being

diagnosed.144The differential social resources to health care may further impede an individual’s

opportunity to obtain her optimal health outcome. While it is axiomatic that wealthier individuals

140 New York city Department of Health & Mental Hygiene, Diabetes Th New York City, [hereinafter Diabetes in New
York City], available at http://www.nyc.gov/html/doh/downloads/pdf/epi/databrief26.pdf; see Ross D. Petty et al.
Regulating Target Marketing and Other Race-Based Advertishg Practices, 8 MIcH. J. RACE & L. 335, 356-8 (2003)
(discussing the correlation between advertisement of unhealthy food and racial minority consumption of unhealthy food.)

141 Diabetes in New York City. Id.

142 See, e.g., Doreen M. Rabi et al., Association of Socio-economic Status with Diabetes Prevalence and utilization
of Diabetes Care Services, 6 BMC HEALTH SERV. RESEARCH 124 (2006) available at http://www.biomedcentral.com/
1472-6963/6/124/abstract.

‘ George A. Mensah, Eliminating Disparities in Cardiovascular Health Six Strategic Imperatives and a Framework
for Action, 111 CIRcULATION 1332, 1332—6 (2005).

Notice of Adoption AIC Registry, supra note at 130.
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have better access to health care and possess better health literacy, health disparities stemming

from socioeconomic conditions may further perpetuate generational poverty and

discrimination.’45

Accordingly, some scholars argue that health disparities that are systematically linked

with social disadvantage do not need a demonstrable causal link.’46 Rather, insofar as health

disadvantages are rooted in socioeconomic conditions which may impair an individual’s

capability to lead a health live, the disparities in an individual’s opportunity to achieve good

health suffice as a social justice concern. Others argue that when disparities in health are

systemically produced, avoidable and unfair, the disparities in health transforms the issue into a

social and political matter.’47 Efforts to mediate systematically produced health disparities thus

involve removing barriers to achieving optimal health for all people.

The health capability dimension of the diabetes surveillance initiative is particularly

noticeable. The initiative was first piloted in the South Bronx, a poor, largely African-American

and Hispanic-American community with significant rates of diabetes.’48While the prospect of

enhancing health care access among disadvantaged populations is consistent with the principle

of distributive justice, civil libertarians deem the diabetes surveillance as unjust because it places

disproportionate burdens on the disadvantaged groups.’49 However, this view assumes that

Paula A. Braveman et al., Health Disparities and Health Equity: The /ssue Is Justice, 101 AM. J. PuB. HEALTH
149—155 (2011), avatable at http://ajph.aphapublications.org/doi/abs/10.2105/AJPH.201 0.300052.

146/d.

147 Concepts and Principles for Tackling Social Inequities in Health, http://www.enothe.eu/cop/docs/
concepts_and_principles. pdf.

148 Roll-out in South Bronx Planned, 1 NYC DIABETES NEWSLETTER (SPR. 2007) at 1

149 Medicine and Public Health, supra note at 119,128.
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diabetic individuals have equal access to health care. This is far from the reality. Many poor

individuals living with diabetes lack the benefits of education and income that enable them to

maintain stable relationships with their physicians, which may compromise their treatment

regimes.15°The AIC Registry enhances the quality of managed care received by individuals living

with diabetes by sending routine reminders for clinical visits; successful monitoring of diabetes

reduces further medical complications such as eye disease, heart disease, stroke, kidney failure

or foot problems by over 25 percent.151 The AIC Registry enhances quality care of diabetes by

preventing costly medical complications,152improving life expectancy with fewer disabilities as

well as reducing productivity loss. From a social justice perspective, the AIC Registry may be

considered a fair distribution of social resources, as it enhances the opportunity of individuals

living with diabetes to achieve their optimal health status.

Furthermore a stringent confidentiality disclosure provision may mitigate the concern

over information privacy. On a general level, a strict confidentiality provision mediates between

two competing interests: protecting diabetes individual and promoting public health. The

regulation provides that hemoglobin tests results “shall be kept confidential and shall not be

disclosed to any person other than the individual.. .or [her] medical provider.”153 Critics of the AIC

Registry argue that the diabetes surveillance often comes at the expanse of individual’s privacy

interest. According to this view, government has a legitimate public health interest in promoting

public health but this does not extend to collecting identifiable patient data. Critics argue that

150 Lawrence 0. Gostin, “Police” Powers and Public Health Paternalism: H/V and Diabetes Surveillance, 37
HASTINGS CENTER REP. 9, 10 (2007).

‘ United States Department of Health & Human Services, Preventing Chronic Diseases: Investing Wisely in Health
(2003) at 1, available at http:// healthierus.gov/steps/summit/prevportfolio/DiabetesHHS.pdf.

152 Notice of Adoption AIC Registry, supra note at 130.

153 New York City, N.Y., Health Code Sect. 13.04 (2006).
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collecting identifiable patients data may put individuals at risk of discrimination in insurance

coverage or employment. In response, the privacy protections in the Registry are stronger than

those that are in place for communicable disease reporting.154

Additionally critics argue that as the surveillance system collects identifiable, sensitive

medical information, diabetic individuals should be given the choice of deciding whether to

participate. Arguably, an informed consent-based or opt-in approach would serve to preserve

the autonomy of patients in deciding whether their medical information is shared. Again, this

view does not take into consideration that individuals have diverse motives and are compelled

by different forces in participating in a surveillance system. Non-participation in the surveillance

system could be explained by reasons other than privacy concerns. For instance, empirical

evidence suggests language barriers, lack of time or lack of access to the service explain non

participation amongst patients who are eligible to enroll in the Registry of the Canadian Stroke

Network.155 While privacy is an important consideration in the design of a public health

surveillance system, it is worth pointing out that some disease surveillance is already performed

by private health care providers.156 Insofar as disease surveillance is common practice among

private providers and participation may be a precondition for access to private health care, the

value of information privacy may not be as highly prioritized by patients as opponents suggest.

Likewise, an informed consent or opt-in approach may create additional barriers and

unnecessarily limit the breadth of the surveillance. Informed consent may require additional

Amy L. Fairchild, Diabetes and Disease Surveillance, 313 SCIENCE 175—6 (2006), available at http://

wew.sciencemagorg/content/31 3/5784/175.

Jack V Tu et al., Impracticability of informed consent in the Registiy of the Canadian Stroke Network, 350 New

END. J. MED. 1414—1 421 (2004).

156 A.M. Brandt & M. Gardner, Antagonism and Accommodation: Interpreting the Relationship Between Publlc

Health and Medicine in the United States During the Twentieth Century. 90 AM. J. PUB. HEALTH. 707 — 715.
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administrative resources which impose financial constraints on the health care system. Requiring

informed consent also presupposes that individuals have the same capability to understand and

assess the potential benefits and harms of surveillance, failing to consider that individuals with

low health literacy may not fully understand the potential benefits and harms conferred by

surveillance as well as individuals with high health literacy. Additionally, individuals who are fearful

of government overreach may overestimate the risk of privacy infringement at the expense of

potential health gains. On the other hand, enrolling diabetic individuals automatically minimizes

individuals’ reactive, possibly irrational responses to government surveillance. It also removes

the barriers (e.g., time, language, access) that otherwise would have prevented some patients

from participating in the surveillance initiative.

An informed consent approach may simply be impractical in the operational sense. A

requirement for informed consent from every participating individual in a disease surveillance

program would undermine the effectiveness and accuracy of data collected. In theory, an opt-in

approach that gives ex ante decisions to participate to individuals would lead to a lower

participation rate. An opt-in approach would also produce a patchwork of epidemiological data

that could compromise the scientific validity of population-wide surveillance. Viewed from the

vantage point of law and economics, participation in the surveillance system mirrors a collective

action problem: participating individuals benefit when everyone else participates. An opt-out

approach designed to maximize participation benefits participating individuals as well as the

collective. Individuals benefit from the improvement in the quality of care in diabetes

management, and society benefits from obtaining more accurate epidemiological data.

While individuals with better social resources are better situated to obtain good health

care, if individuals’ abilities are impaired by external factors which impact their ability to achieve
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the minimum level of well-being, states bear a positive duty to mitigate these factors. Some

scholars go further. For instance, Powers and Faden argue that the state must guarantee the

actual achievement of basic dimensions of well-being. Thus in the example of the AIC Registry,

the state must ensure that all participating individuals achieve the desirable health outcome. This

would justify intervention well beyond surveillance, into the private realm of personal disease

management. While it is important for the state to enhance access to healthcare, individuals

must be leff to decide whether they wish to pursue good health. This is principally because

individuals must desire good health intrinsically for the pursuit of health to be meaningful and

sustainable.

The discussion now turns to examine the diabetics surveillance initiative through the

process-based approach. Again, it is worth emphasizing that deliberation occurs at two levels:

the individual level, concerning the periodic reminders received by the individual, and the

regulatory level concerning the extent to which notice and comments fulfill the five conditions of

deliberation articulated previously. Recalling, the five conditions are: (1) information is publicly

accessible; (2) processes are transparent and open; (3) arguments advanced are relevant to the

discussion; (4) appeal to regulator’s decision is possible; and (5) arguments advanced are in

conformity and adhere to the overarching regulatory scheme.

First, at the individual level, conditions one and two are met, and because affected

individuals can simply opt out by ignoring the periodic reminders, individuals remain accountable

for taking steps to follow up with their treatment plans and take charge of their daily dietary

choices. At the regulatory level, the DOHMH publicized the relevant information on its website,

and the notice and comment period further increased the interaction between the regulator and

concerned citizens, which contributed a broader understanding of social justice in the context of
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public health policy. In addition, during the comment and notice period, the regulator articulated

the need for enhanced healthcare access for disadvantaged individuals, consistent with the

Bloomberg administration’s overarching regulatory scheme. Finally, appeal of the regulator’s

decision is possible. Some scholars have mentioned privacy and constitutional concerns of the

diabetic surveillance initiative, but so far, there has been no indication that the initiative will be

challenged in court.

In sum, both the case studies demonstrate that public deliberation at the regulatory

level carries both pragmatic and normative benefits: (1) it engages the local populations in

obesity reform; (2) it contributes to the creation of new health norms; (3) it confers legitimacy to

obesity reform, and; (4) most importantly, it makes clear that the government has a political and

moral duty to avert health hazards that may impair the individual’s fair range of opportunities in

life.

CONCLUSION

The focus of this chapter is the claim that anti-obesity measures create multiple, public

deliberative spaces critical for formulating, interpreting, and contesting new health norms. I have

demonstrated through two case studies—the proposed portion cap rule and the diabetes

surveillance initiative — that anti-obesity measures create multiple deliberative spaces which

engage the regulator and the individual, allowing for reasoned exchanges about these

measures. Within this context, the chapter concludes with the following three points.

First, more than other types of anti-obesity measures, behavioral-based interventions

have been criticized for their intrusiveness in the private realm of consumption. However, despite
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the such criticism, behavioral-based interventions can be adopted as a technique of public

health governance if they fulfill the following five conditions at the regulatory level: (1) the public

receives full access to information; (2) public health policy making processes are transparent and

open; (3) the government and public must only advance arguments that are relevant to the

discussion; (4) individuals have the opportunity to appeal the regulator’s decisions; and (5)

arguments advanced by the government conform and adhere to the overarching regulatory

scheme of deliberation.

Second, public health lawmaking at the local level involves public participation in

multiple public domains, which are critical for generating new health norms. Public deliberation

engages the affected local population and helps improve the quality of decisions. It makes clear

the government’s positive role in protecting the fair range of opportunities of the individuals in the

realm of public health. Additionally, public deliberation generates relevant new information for the

public, which may help with the creation of new social norms, and most importantly, it creates

public space in which diverse viewpoints of differently situated individuals are considered.

Third and finally, this chapter sketches the various ways in which the government may

engage the public through a coordinated, institutional response in the realm of public health.

However, it is worth emphasizing again that obesity by itself is not a collective action problem.

Many legal economists have analyzed anti-obesity measures through the prism of the rational

actor model, which falls short both normatively and analytically. The process-based approach

advanced in this chapter seeks to reorient the discourse on obesity reform and reveal relational

dynamics between the government and the individual. In the larger, global context, local reform

efforts also contribute to the pluralistic legal dialogues occurring simultaneously at the

international plane, to which the next chapter turns.
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INTRODUCTION

The central thesis this chapter advances is that World Health Organization (WHO) plays

a critical, facilitative role in domestic, meaning country-level, obesity reform. In the realm of

global nutrition policy, the WHO possesses the institutional capability necessary for promoting

health equity, which I argue is best promoted through reasoned exchanges and public

rationales. But instead of relying on deep legal obligations, the WHO should focus on

democratic deliberation to reach a shared understanding about appropriate policy responses to

obesity. In this context, I examine the use of targets and indicators as a global health

governance tool to embed public health norms into the international legal system. The purposes

of this chapter are twofold. First, I extend the process-based approach advanced in Chapter

Three to the transnational level, and second, I examine the proper role of WHO through the

substantive and procedural requirements established by the approach. The chapter contributes

to the normative debate on the proper role of the WHO in obesity reform specifically and in

global health promotion generally.

The chapter comprises three parts. Part I is diagnostic, providing an overview of the

growing prevalence of obesity worldwide and highlighting the transnational determinants of

health, e.g., economics integration and transnational marketing, that underly obesity trends. Part

I also provides a historical sketch of the WHO’s involvement in the global policy domain of

nutrition. It ends with a brief discussion on the concept of human flourishing, recognizing the
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distinct, but intertwined political obligations of the national government and the international

community toward global health promotion. In doing so, the discussion herein then extends the

discussion that Chapter Two and Three begin.

Part II is theoretical. It contains two distinct sections that respond to two different lines

of critique of the WHO and the use of international law in global health. First, I consider the

normative legitimacy and the constitutional functions of the WHO, referring to the criteria

established in the process-based approach. This examination responds to the broader

legitimacy critique of the WHO in global health. I argue that the WHO, as the leading global

health agency, is uniquely and advantageously situated to lead and shape domestic obesity

reform at the international level. I then examine the merits of using international law as a vehicle

to accelerate obesity reform, which frames the subsequent discussion on the competing

demands of the legal and public health communities. This examination also responds to the

broader theoretical inquiry on international law as a tool to shape state behaviors. I situate the

discussion in the context of international legal theory by reference to the concept of legalization.

I argue that the WHO should focus on creating a global space for transnational deliberation

instead of imposing deep legal obligations (the prime feature of binding legal instruments) on

member states. Such a global space would help foster different normative perspectives towards

obesity reform by: (1) preserving regulatory autonomy of the states; (2) encouraging local

experimentation to identity “best practices”; (3) embedding public health norms in the

international legal system; and (4) most importantly, cultivating a shared collective identity and

responsibility at the international level.

The central claim of this chapter, that norms and rules generated through a deliberative

process can assert normative pressure on national governments in their respective obesity
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reform efforts, parallels the legal discourse on global legalism. Many have observed the trend of

legalization in world politics, in which relationships of legal equality seek to replace power

relations among states,1 My claims are more modest. The arguments advanced here are specific

to the realm of global obesity reform, and by extension, to the global management of chronic

disease. I argue that when there is a considerable disagreement over substantive legal

obligations but a sufficient agreement on the need for collective action, non-binding instruments

provide a hedge against uncertainty about the depth of the legal obligations. Additionally, the

arguments advanced in Part II echo and extend my previous claim (developed in Chapter Three

and Four) that the primary public health authority should be located at the level closest to the

affected population.

Part Ill is prescriptive. I focus on the WHO’s new global health governance tool: targets

and indicators. I propose that the proper role of the WHO in the realm of global on non-

communicable disease control policy should focus on (1) evaluating the accuracy of data

submitted by member states; (2) expanding the monitoring framework to include civil society

with narrative reporting; and (3) cooperating with other United Nations developmental agencies.

The proposals here correspond to the arguments advanced in Part II. I then conclude that as a

governance tool, targets and indicators should guide, but not lead, policy debate in the realm of

obesity reform.

1 For a detailed discussion on legalization, see Kenneth W. Abbott & Duncan Snidal, Law, Legalization and Politics:
An Agenda for the next generation of IL/IR Scholars in INTERDISCIPLINARY PERSPECTIVES ON INTERNATIONAL LAW
AND INTERNATIONAL RELATIONS: THE STATE OF THE ART (Jeffery L. Dunoff & Mark A. Pollack eds., 2013)
[hereinafter Law, Legalization and Politics](Distinguishing that “law’ refers to the legal system and the body of legal rules,
procedures, discourses, and institutions existing at a point in time; ‘legalization’ refers to the process of adding to,
changing, or subtracting from the body of law and the legal system overtime.”), 34. See also Kenneth VI. Abbott &
Duncan Snidal, Values and Interests: International Legalization in the Fight Against Corruption, 31 J. LEGAL STUD. 141
(2002); Kenneth VI. Abbott, The Many Faces of International Legalization, 92 AM. Soc’v INT’L L. PROC. 57, 57 (1998).
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Limitations of the Approach It should be noted that democratic deliberation about

obesity reform at the international level would not necessarily lead to an improvement in the

substantive health outcome in theory and practice.2Likewise, broadening the participation of

civil society in WHO decision-making would not remedy power disparities within civil society, and

may, in fact, exacerbate it. It has been argued that participation of civil society can potentially

prevent minority voices from being heard.3On the other hand, civil society participation

enhances the perceived legitimacy of the WHO in obesity reform, which is critical for norm

internalization at country-level.

Additionally, although the chapter proposes non-binding instruments as most suitable

for generating norms through a democratic deliberative process, from the perspective of treaty

interpretation, it must be recognized that rules and norms of non-binding instruments are given

less weight when there is a conflict of treaty obligations.4Similarly, in terms of embedding public

health norms in the international legal system, many are skeptical about the normative force of

2 A. Posner, LAW, PRAGMATISM, AND DEMOCRACY (2003) at 164; Frank Michelman, Law’s Republic, 97
YALE L.J. 1493, 1507(1988)(expressing skepticism that people engaged in deliberation on disputed normative issues are
more likely to exhibit characteristics of strategic, public-regarding behaviors than self-regarding actions.) See also
Richard Posner Smooth Sailing, LEGAL AFF., Feb 2004, available at http://www.legalaffairs.org/issues/January
February-2004/feature_posnerjanfebo4.msp. Cf. Bruce Ackerman & James Fishkin, Righting the Ship of Democracy,
LEGAL AFF., Feb. 2004, available at http://www.legalaffairs.org/issues/January-February-2004/
feature ackermanjanfebo4.msp.

Laura Pedraza-Fariña, Conceptions of Civil Society in International Lawmaking and Implementation: A Theoretical
Framework, 34 MICH. J. INTL L. 605, 606 (2013)[hereafter Conceptions of Civil Society].

The conflict of treaty obligations is mostly likely to rise in an international trade context, resolved through the WTO
dispute settlement mechanism. For a discussion on normative integration, commonly understood as a process where by
disparate norms are integrated through judicial interoperation, see Benn McGrady, TRADE AND PUBLIC HEALTH: THE
WTO, TOBACCO, ALCOHOL, AND DIET (2011) [hereinafter Trade and Public Health](Noting that “In terms of normative
integration, the status of different instruments affects the ways in which they may be used in interpretation of the ‘A/TO
Cover agreements.”) In addition, Tomer Brouder argues that as a result for the quest for international legal consistency
through normative integration, this has led to a preference or softer models of normative integration by the WTO
adjudicatory bodies. Tomer Broude, Principles of Normative Integration and the Allocation of International Authority: The
WTO, the Vienna Convention on the Law of Treaties, and the Rio Declaration, Hebrew University of Jerusalem, Faculty of
Law, Research Paper No. 07—08, August 2008.
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non-binding instruments, principally because the commitments of non-binding instruments are

often aspirational, falling short of carrying the force of law (in the formal sense).5

The expansion of the previous discussion on obesity reform to the proper role of WHO

and the use of international law adds complexity along the dimension of state sovereignty, which

is a central concern in international law-making.6A significant body of legal and political science

literature has expressed varying perspectives on international law,7 and different approaches to

international legal theory about international law-making shape the possible narratives of the

WHO’s role and its efforts in obesity reform. Simply put, a rationalist account would lead to a

pessimistic outlook of the WHO’s current regulatory approach, whereas a constructivist account

(to which I subscribe) would lead to a more optimistic outlook.

As a philosophical matter, my position might initially appear inconsistent. Previously, I

argued for a local, deliberative approach at the national level, which should conventiQnally lend

to a view more hostile to the WHO, and to a pessimistic outlook on legal instruments adopted

under its auspices. The overarching goals of obesity reform are that the individual possesses a

See, e.g., Donald Zelger, International Trade Agreements Challenge Tobacco and Alcohol Control Policies, 25
DRUG & ALCOHOL REV. 6, 567-9 (2006); Devi Sridhar, Health policy: Regulate Alcohol for Global Health; 482 NAThJRE 302
(Feb, 2012); IOM (Institute of Medicine), For the Public’s Health: Revitalding Law and Policy to Meet New Challenges.
(2011), hffp://wwi.nap.edu/cataIog/1 3093/for-the-publics-health-revitalizing-Iaw-and-policy-to-meet.

David Fidler, INTERNATIONAL LAW AND PUBLIC HEALTH: MATERIALS ON AND ANALYSIS OF GLOBAL
HEALTH JURISPRUDENCE (2000); Chang-fa Lo, A COMMENTARY ON THE INTERNATIONAL HEALTH REGULATIONS
(2005): A NEW CHARTER FOR GLOBAL HEALTH MATTERS (2010); Ryan Goodman & Derek Jinks, Toward an
Institutional Theory of Sovereignty, in THE GLOBALIZATION OF INTERNATIONAL LAW (Paul Schiff Berman ed., 2005) at
363—404.

See, e.g., Tai-Heng Cheng, WHEN INTERNATIONAL LAW WORKS: REALISTIC IDEALISM AFTER 9/11 AND THE
GLOBAL RECESSION (2012); HANDBOOK OF INTERNATIONAL RELATIONS (W. Carlsnaes et al. eds., 2002); Sally
Engle Merry, Legal Plurallsm in THE GLOBALIZATION OF INTERNATIONAL LAW (Paul Schiff Berman ed., 2005) at
29-60; Nico Krisch, BEYOND CONSTITUTIONALISM: THE PLURALIST STRUCTURE OF POSTNATIONAL LAW (2010);
RULING THE WORLD?: CONSTITUTIONALISM, INTERNATIONAL LAW,AND GLOBAL GOVERNANCE (Jeffrey L. Dunoff
& Joel P. Trachtman eds., 2009) [hereinafter Ruling the World].
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minimal level of capability necessary for a flourishing life and that government ought to protect

the fair range of opportunities available to the individual. Viewed from this perspective, the

primary beneficiaries of the WHO’s reform efforts would appear to be citizens of states that

subscribe to progressive obesity reform. Conversely, citizens of states that are less active in

obesity reform enjoy less protection in health. However, this is not necessarily so. Actions at the

international level can also bring about positive actions domestically, particularly given that

obesity reform generally is a low political priority for national governments.8In this context,

targets and indicators set forth by the WHO in the realm of obesity prevention can be used as a

measure of state accountability. To that end, international law can potentially pressure

governments to bring about desirable actions at the domestic level. Accordingly, the WHO can

play a facilitative role that supplements local reform efforts, with the state bearing the primary

duty in enhancing the individual’s capability to lead a flourishing life.

Although the WHO’s role in global health is intimately tied to its institutional fate, as it is

undergoing a critical reform process, WHO reform is not within the scope of this dissertation.9

The chapter makes suggestions on the institutional arrangements related to the WHO’s efforts in

obesity reform, and these may also be applicable to the reform on a general level, but they are

not intended as comprehensive recommendations.

PART I: OBESITY AND GLOBAL POLICY ON NUTRITION

I. Obesity Etiology: A Global Perspective

8 Eric A. Friedman, Pathways Towards a Framework Convention on Global Health: Political Mobilization for the
Human Right to Health in LAW AND GLOBAL HEALTH, (Michael Freeman, Sarah Hawkes & Belinda Bennett eds., 2014)
at 37-62.

For a critical review of the WHO reform, see the special issue of Public Health (February 2014).
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While the etiology of obesity is complex, one notable trend underpinning the growing

prevalence of obesity is the worldwide nutrition shift that accompanies an unprecedented rate of

globalization and urbanization and a deepening of economic integration.10 In combination, these

forces have facilitated the Western diet spreading from developed to developing countries,

replacing more traditional diet that were high in complex carbohydrates and fiber.11 Over the last

decades, the fast-food culture has expanded across the globe.12 The considerable growth in

worldwide obesity is also closely related to changing patterns of agricultural production over the

past 40 years.13 Large-scale agriculture, intensive use of fertilization and considerable farm

subsidies have expanded food production.14Between 1961 and 2009, world fruit and vegetable

production increased by 332 percent, meat production increased by 372 percent and oilseed

production increased by 610 percent. At the same time, a marked increase in consumption

patterns is observed in the developed and developing countries. From 1963 to 2003, calorie

intake in developing countries increased sharply from meat (119%), sugar (127%) and vegetable

10 Olivier De Schutter, International Trade in Agriculture and the Right to Food, DIALOGUE ON GLoBALIZATION, Nov.

2009; Roberto De vogli et al., Economic Globalization, Inequality and Body Mass Index: a Cross-national Analysis of 127
Countries, 24 CRITIcAL PUB.. HEALTH 7—21 (2013); Corinna Hawkes, Uneven Dietary Development: Linking the Policies
and Processes of Globalization with the Nutrition Transition, Obesity and Diet-Related Chronic Diseases, 2 GLOBALIZATION
& HEALTH 3 (2006) [hereinafter Uneven Dietary Development].

11 Human Rights Council, Special Rapporteur on the Right to Food, U.N. Doc. AJHRC/1 9/59/en (by Olivier De
Schutter)(201 1) at 27-8 [hereinafter Report on the Right to Food].

12 See also Robert Holton, Globalization’s Cultural Consequences, 570 ANNALS AM, AcAD. POL & Soc. Sd., 1 at
140—1 52.

13 Supra note at 10, 11.

14 Report on the Right to Food, supra note at 11, 1]33 (Noting the interdependence of food systems between
countries which is replaced by a productivist paradigm, “The various elements of the food systems (across the world)
have co-evolved over the years, shaped by the productivist paradigm that has dominated the design of food and
agricultural policies for decades. The farming sector has become highly dependent on agricultural subsidies that have
favoured the production of commodities for the livestock or food processing industry — corn, soybean and wheat, in
particular — rather than food, and it has come to rely on cheap fuel for its highly mechanized and input-intensive mode of
production, replacing farmers’ knowledge.”)
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oils (199%).’ With industrialized food production, China is consuming significantly more meat

(349%), sugar (305%) and especially vegetable oils (680%). Even the developed countries are

consuming more vegetable oils (105%). Some have argued that government subsidies have had

a spillover effect on consumption choices.16 Others disagreed.17While the extent and the nature

of government subsidies which influence consumption choices remain a matter for empirical

study, for the current purposes of discussion it is sufficient to note that at least in the United

States, empirical studies suggest the effect of corn production subsidies on consumption is

nominal.

II. Obesity and Globalization

The globalization of food supply chains has affect global consumption patterns in two

important ways. One emerging general pattern is a flow of high-quality, tropical fruits and

vegetables from lower- to higher-income countries, and a flow of energy-dense food from the

high-income countries to the emerging markets.18The globalization of food chains has seen a

continuing shiff in dietary preferences worldwide. As a negative consequence of the well

documented “nutrition transition ,“ lower income countries are experiencing unprecedented

growth in coronary heart diseases, Type II diabetes, cancer and obesity.19 Yet countries

15 John Kearney, Food Consumption Trends and Drivers, 365 PHIL05. TRANS. R. Soc. LOND. B. BI0L Sc 2793—
2807 (2010), hffp://rstb.royalsocietypublishing.org/content/365/1 554/2793 (Last visited Mar. 25, 2015).

16See e.g., Michael Pollan, The Way We Live Now: The (Agri)Cultural Contradictions of Obesity, THE NEW YORK
TIMES MAGAZINE, October 12, 2003, http://michaelpollan.com/articles-archive/the-way-we-live-now-the-agricultural
contradictions-of-obesity/.

17 Julian M. Aiston, Daniel A. Sumner & Stephen A. Vosti, Farm Subsidies and Obesity in the United States:
National Evidence and International Comparisons, 33 FOOD P0L’v 6. (2008): 470-9.

World Health Organization, WHO D-G Brundtland Emphasizes Importance of NGO Input Into Diet and Chronic
Disease Strategy, http://wwW.Who.int/dietphysicalactivity/publications/releases/ngos/en/

19Supra note at 11, at 33.
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experience the negative public health impacts differently. The globalization of the food supply

strains public health infrastructure, especially in emerging markets. As a combined result of trade

liberalization and vertical integration in food chains, countries such as Brazil, China, South Africa

and Mexico are exposed to an increase of availability of processed foods. As these countries

transition towards higher income levels, the burden of overweight and obesity shifts to the

poorest.2°Women are particularly vulnerable to the risk of becoming obese and developing Type

Il diabetes.21 Overweight and obese mothers tend to give birth to children who are themselves

more likely to become obese and overweight. As such, socio-economic disadvantage can be

perpetuated across generations through the channel of obesity.22

In addition, the globalization of food chains also negatively impacts local food systems

and adversely contributes to an increase in carbon footprint. Local food systems are often

undermined by the competitive prices and more diverse commodities of globalized food

markets. So while the globalized food marketplace has ensured a more diverse selection of

foods available year-round to certain population groups, it has also raised the question of

20 Id. at 35-36 see also Penny Gordon-Larsen & Barry M. Popkin, The Nutrition Transition: Worldwide Obesity
Dynamics and Their Determinants., 28 INT’L J. Oocsrn’ & RELATED METABOLIC DISORDERS 3, 2—9 (2004); Uneven Dietary
Development, supra note at 10.

21 The primary structural reasons that explain the disparity are twofold. First, women tend to earn less income even
compared to men of the same socioeconomic class and second, men from the low-income group are more likely to be
employed in physically demanding jobs than women of the same income group.

22Supra note at 11, at 35.
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environmental sustainability.23The additional food processing, packaging and transportation has

increased the ecological impact of food systems, further exacerbating global warming.24

Accordingly, the WHO describes obesity as one of the most visible yet most neglected

of public health problems.25There are two key reasons for the persistent neglect. First, from a

medical perspective, overweight and obesity is largely inseparable from lifestyle choice. The

biomedical construct of obesity has held on tenaciously in countries such as the United States.

Seeing obesity primarily through the lens of individual responsibility and personal choices blocks

progressive governmental interventions at the national level. Other countries such as Japan26

and the United Kingdom27 have begun to implement regulatory measures to curtail the rise of

obesity, but it remains a low political and public health priority for countries generally. Intervention

that targets excessive consumption patterns in the general population remains challenging.

23 Id. at 35 see also Judith Stephenson et al., Population, Development, and Climate Change: Links and Effects on

Human Health, 382 THE LANCET 1665—1673 (201 3)(discussing the impacts that three evolving and independent fields,

population, development, and global health and climate change have on each other, advocating for a joint global policy

approach that engages developing and developed countries to improve health and well-being. It also notes a need for a

greater understanding of the interaction between these specialties.)

241d

25 World Health Organization, Controlling the Global Obesity Epidemic, http://www.who.int/nutrition!topics/obesity/

en!.

26 Around 3.5 percent of Japan’s population is deemed to be obese or overweight according to the OECD data. In

an effort to mitigate the prevalence of obesity in the population, the government has introduced a work-based well-being

program that encourages overweight and obese employees to adopt healthier lifestyle, see Norimitsu Onishi, Japan,

seeking Trim Waists, Measures Millions - NYlimes.com, June 13, 2013, http://www.nytimes.com/2008/06/13/world

asia/i 3fat.html?pagewanted=all&r=0; Rod Nordland, Too Hot to Exercise (and Who Really Wants To?) - NYTimes.com,

July 7, 2013, http://www.nytimes.com/20i 3/07/08/world/middleeast!in-qatar-too-hot-to-exercise-and-who-really-

wants-to.html

27 See, e.g., Nuffield Council on Bioethics Public health - Ethical framework, http://www.nuffleldbioethics.org/

public-health/public-health-ethical-framework (last visited Mar. 25, 2015); Robyn Martin, The Role of Law in the Control

of Obesity in England: Looking at the Contribution of Law to a Healthy Food Culture, 5 AUSTL & NEw ZEAL.ANO HEALTH

P0L’Y 21(2008), available at http://www.ncbi.nlm.nih.gov/pmc/articles/PMC261 5029/ (last visited Mar. 25, 2015) Sarah

Boseley & Denis Campbell, Food lndustty Playing for Time on Regulation, says Obesity Expert, THE GUAROIAN, Feb. 18,

2013, http://www.theguardian.com/society/20i 3/feb/i 8/food-industry-regulation-obesity-expert (last visited Mar. 25,

2015).
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Beginning in the 1 990s, the WHO sounded the alarm about the rising prevalence of

obesity worldwide.28The WHO began to draw attention to the then-new phenomenon of

nutrition transition in 1992 with the first International Conference on Nutrition, held jointly with the

FAQ.29 Although the report of the Nutrition Conference mentioned obesity in conjunction with

nutrition only sparsely, the WHO/FAQ linked the growing prevalence of obesity with the rapid

growth of urbanization and the changes in labor patterns, accelerated by globalization.30The

Conference resulted in a World Declaration and Plan for Action for Nutrition.31 The Nutrition

Declaration recognized that the Universal Declaration of Human Rights extends to adequate

food, noting that “...there is enough food for all and that inequitable access is the main

problem.”32 For the first time in human history, the question about world hungry shifted from

food inadequacy to inequitable access. However, it would take another decade before the WHO

would meaningfully pursue a global policy on nutrition. Another two decades would pass before

28 Supra note at 25.

29World Health Assembly, International Conference on Nutrition: Follow-up Action, WHA 46.7 (May 10, 1993)
available at http://www.who.int/nutrition/topics/WHA46.7_nut_en.pdf?ua=1; see also Jon Lidén, The World Health
Organization and Global Health Governance: post-1990, 128 PuB. HEALTH 141 —7 (2014) at 144 [hereinafter WHO
Post-1990]; Council on Foreign Relations, The World Health Organization (tNHO) in a Shifting Global Governance
Landscape, http://www.cfr.org/global-governance/world-health-organization-shifting-global-governance-landscape/
p23522 (last visited Mar. 25, 2015).

30 Food and Agriculture Organization & World Health Organization, International Conference on Nutrition, Final
Report of the Conference (1992), 1]44 notes, “Non-communicable diseases related to unhealthy lifestyles and
inappropriate diet are becoming increasingly prevalent in many countries. With greater affluence and urbanization, diet
tend to become richer on average in energy and fat, especially saturated fat, have less fibre and complex carbohydrates
and more alcohol, refined carbohydrates and salt. In urban settings exercise and energy expenditure frequently
decrease, while levels of smoking and stress tend to increase. These and other risk factors, as well as increased life
expectancy, are associated with the increased prevalence of obesity, hypertension, cardiovascular diseases, diabetes
mellitus, osteoporosis and some cancers with immense social and health care costs.” Available at http://
whqlibdoc.who.int/hq/1 9921a3481 2.pdf.

Supra note at 25 (calling on national leaders to develop National Plans of Action for Nutrition and establish
institutional infrastructure to implement these plans.)

32 Food and Agriculture Organization & World Health Organization, International Conference on Nutrition, World
Declaration and Plan for Action (1992), available at http://whqlibdoc.who.int/hq/1 992/a34303.pdf.
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the World Health Assembly would consider the Global Strategy on Diet, Physical Activity and

Health (Global Strategy on Diet) in the context of what the WHO described as “globesity.” And

another three decades for the UN to extend a “right to food” to address what is now an

emerging consensus that globesity is largely a result of a malfunctioning global food system.33

With its characterization the relatively new phenomenon as “globesity,”34the WHO

recognized that obesity, once deemed as a condition of the affluent countries, now paradoxically

coexists in lower-income countries with under-nutrition. This is in part due to worldwide nutrition

transitions driven by a shift in dietary preference towards food that are high in fat, sugar and salt

(HFSS), which has greatly increased world average food energy consumption.35However, the

distribution of obesity varies widely between and within countries.36 For instance, the United

States experienced a twenty percent increase in obesity prevalence from 1978 to 1990. The

Netherlands experienced a nominal increase of three percent from 1980 to 1995. In Asia, China

and the Pacific Island countries experienced a considerable and rapid growth in obesity

prevalence; within eight years, from 1994 to 2002, the number of overweight and obese

individuals tripled in China, and as of 2007, 72% of Nauru’s population had a BMI more than

Despite the variations across populations and the marked difference in disease patterns

See generally the groundbreaking report by the Special Rapporteur on the Right to Food, expanding the right to
food from securing adequate nutrition at country level to a broader (and politically bold) proposal to reform the world
food system. Supra note at 11.

Supra note at 25.

World Health Organization, Diet, nutrition and the prevention of chronic diseases WHO, http://www.who.int’
nutrition/publications/obesity/WHO_TRS_91 6/en! (last visited Mar. 25, 2015).

Id.

Nelia P. Steyn et al. Diet, Nutrition and the Prevention of Type 2 Diabetes, 7 PuB. HEALTH NUTRITION 1,147—165.
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between developed and developing countries, the WHO notes that the obesity epidemics

permeate populations in a reasonably consistent pattern.38 In developing countries, obesity is

commonly found among individuals of higher socioeconomic status and living in urban

communities. By contrast, in developed countries, obesity is commonly experienced by

individuals of lower socioeconomic status, particularly by women and rural communities.39

Ill. Health and Human Flourishing

Before discussing the proper role of the WHO in obesity reform, a preliminary

philosophical matter remains. That is, why should we care about the global health disparities

between countries that result from the prevalence of obesity? In the past several decades,

public health practitioners and scholars have attempted to conceptualize non-communicable

diseases and their risk factors through three dominant frameworks,national interests in global

health security, economics development and international human rights, but with limited

progress. One common concern underpinning these three different conceptualizations is the

widening of global health disparities. While almost all people would agree that there is some sort

of international humanitarian obligation of individuals and states to assist those faced with

disease and premature death, a considerable disagreement about whether an international

38 Supra note at 25.

391d.
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obligation to reduce these disparities exists.4°A comprehensive discussion about the extent to

which global health disparities is tolerable, whether global health justice as a moral duty exists

between states, and the source of this moral duty are beyond the scope of this dissertation. The

discussion here about global health disparities and the appropriate scope of the state duty in

mitigating global health disparities is necessarily brief and only highlights the theoretical

difficulties and the moral controversies underpinning the discussion on the proper role of the

WHO in obesity reform.

A small but significant literature has explored the normative foundation of global health

law. Some have argued that from the vantage point of social justice, the growing disparities

between countries demand recognition of global health justice.41 I have argued in the previous

chapter that the substantive criterion in assessing the proper role of government in obesity

reform concerns enhancing human capabilities, that the government should ensure the

40See generally Lawrence 0. Gostin, GLOBAL HEALTH LAW (201 4); Norman Daniels, JUST HEALTH: MEETING
HEALTH NEEDS FAIRLY(2008) at 333-355 [hereinafter Just Health]; Lawrence 0. Gostin & Allyn L. Taylor, Global Health
Law: A Definition and Grand Challenges, 1 PUB. HEALTH ETHICS 53—63 (2008), http://phe.oxfordiournals.org/content!
1/1/53 (last visited Mar. 25, 2015); Tracey Epps, INTERNATIONAL TRADE AND HEALTH PROTECTION: A CRITICAL
ASSESSMENT OF THE wTO’S SPS AGREEMENT (2008) at 9-12; Roger S. Magnusson, Non-communicable Diseases
and Global Health Governance: Enhancing Global Processes to Improve Health Development, 3 GLOBALIZATION & HEALTH
2 (2007), available at http://www.globalizationandhealth.com/content/3/1/2; Sania Nishtar, Time for a Global Partnership
on Non-communicable Diseases, 370 THE LANCET 1887—8 (2007) available at http://www.theIancet.com/journals/lancetJ
article/PIISO14O-6736(07)61791-7/fulltext#bibl (last visited Mar. 26, 2015); Peter J. Hammer & Charla M. Burill, Global
Health Initiatives and Health System Development: The Historic Quest for Positive Synergies, 9 IND. HEALTH L. REV. 567
(201 2)(Discussing health care system); Beniamin Mason Meier, Breathing Life into the Framework Convention on
Tobacco Control: Smoking Cessation and the Right to Health, 5 YALE J. HEALTh POL’Y, L. & ETHICS 137 (2005); Gorik
Ooms & Rachel Hammonds, Correcting Globalisation in Health: Transnational Entitlements versus the Ethical Imperative
of Reducing Aid-Dependency, 1 PUB. HEALTH ETHICS 154,154—170 (2008), available at http://phe.oxfordiournals.org/
content/1/2/154 (last visited Mar. 25, 2015); see also, James Orbinsiki, Keynote Address: Justice and Global Health in
LAW AND GLOBAL HEALTH(201 4)(noting that “Despite the Limits of law, it is sometimes the mere possibility of iustice
that is the only source of hop torso many) at 13; see also, Benjamin Mason Meire, Normative Policy Analysis, in
GLOBAL HEALTH GOVERNANCE IN LAW AND GLOBAL HEALTH. cf., Daniel Goldberg, Global Health Care is not
Global Health: Populations, Inequalities, and Law as a Social Determinants of Heath, in THE GLOBALIZATION OF
HEALTH CARE: LEGAL AND ETHICAL ISSUES (2013).

41 See generally Jennifer Prah Ruger, Normative Foundations of Global Health Law, 96 GEO. L.J. 423, 425 (2008);

see also Lawrence 0. Gostin, Meeting Basic Survival Needs of the World’s Least Healthy People: Toward A Framework
Convention on Global Health, 96 Gm. L.J. 331 (2008).
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individual has the genuine opportunities to pursue what she values the most in life. Jennifer Prah

Auger further argues that if human flourishing is an end goal of public policy, then an ethical duty

extends to the global community requiring international legal instruments and global institutions

to internalize such a global norms.42 In contrast, Thomas Pogge argues that rich states have a

negative duty deriving from the no-harm principle to remedy past failures insofar as global health

disparities originated from past harms.43 Pogge’s logic is that if people cannot agree about

whether a positive duty to aid exists, at least they can agree that negative duty exists among

states where they must refrain from inflicting harms to others. Gorik Ooms and Aachel

Hammonds agree and go further, identifying past slavery and colonization, the asymmetric

power dynamics between rich and poor nations in trade negotiations and the shiff of financial

resources from poor to rich countries as key contributions to existing inter-country inequality.44

They argue that because rich countries have benefited unfairly from these past harms, a

corrective duty demands rich countries to compensate poor countries for them.45 Ooms and

Hammonds therefore claim that global justice should govern the relations between global

institutions and the interactions between stakeholders.

Despite the laudable efforts of Pogge, Ooms and Hammonds in the formulation of

global health justice, from a theoretical stance these arguments remain problematic. This is

42

Pogge, Severe Poverty as a Human Rights Violation, in Thomas Pogge (ed), FREEDOM FROM
POVERTY AS A HUMAN RIGHT (2007), 30-53.

Gorik Ooms & Rachel Hammonds, Taking up Daniels’ challenge: The Case for Global Health Justice, 12 HEALTH
& H. RTS. J. 1 available at http://www.hhrjournal.org/archives/volume-12-issue-1/(last visited Mar. 25, 2015); see also
Gorik Ooms & Rachel Hammonds, Global Governance of Health and the Requirements of Human Rights, 3 GLoBAL
P0L’y 476—9 available at http://onlinelibrary.wiley.com/doi/1 0.111 1/).1 758-5899.2012.00201 .x/abstract (last visited Mar.
25, 2015).

‘ Cf. JUST HEALTH, supra note at 40 (noting that in some cases, these harms are not deliberate, and sometimes
harms are mixed with benefits, which exist in addition to the formulation of the baseline in measuring harm) at 340-2.
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principally because justice, properly understood, is an associated obligation, meaning that the

government may owe its citizens a minimal level of health protection by reason of a social

compact.46Assuming that a corrective duty between state exists, imposing global health justice

at the international level incorrectly implies the existence of a world government.47Thus, Ruger’s

normative framework offers the most promising way forward in the global justice discourse. But

even Auger concedes that the ethical duty she advances is far from enforceable.48Aather, she

explains, her approach envisions “global health law embedded in a framework of global health

governance, whose purpose is realizing global health equity.”49 In other words, Auger recognizes

that states remain the primary bearers of duty, responsible for creating an institutional framework

for equitable healthcare and public health services.50 In instances of weak or failed states where

public health progress is unlikely, the global community has an ethical obligation to step in. It is

highly unlikely that states would agree that obesity prevention is among the top public health

priorities for international assistance. Moreover, for Auger, the moral foundation of global health

law concerns the realization of the individual’s capabilities for good health, rather than the

production of equal outcomes. From this perspective, international law functions as a tool to

46 GLOBAL HEALTH LAW, supra note at 40.

47Although some legal movements on constitutionalism argue otherwise in the arena of international trade. For a
discussion on constitutionalism and international law see generally Ruling the World, supra note at 7: See also David P.
Fidler, Oonstitutional Outlines of Public Health’s “New World Order,” 7 TEMP. L. REv. 247, 259-60 (2004)(agreeing that a
world heath government does not exist, but arguing that a vision of constitutional governance exists during the SARS
crisis).

48 Jennifer Prah Ruger, Normative Foundations of Global Health Law, 96 GE0. L.J. 423, 443 (2008) [hereinafter
Global Health Law Normative Foundations].

‘91d.

50 Global Health Law Normative Foundations, supra note at 48, 442.
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ensure that all people in the world have a threshold level of “central health capabilities.”51

Likewise, at the institutional level, the proper role of the WHO can be understood as holding

governments accountable for filling their primary ethical duty to their citizens.52

Although Ruger does not elaborate whether the threshold level of central health

capabilities would vary from country to country—and most importantly (from a liberal political

view) who gets to decide the threshold level appropriate for the affected population—Auger’s

conceptualization is useful in the context of non-communicable diseases because Auger

recognizes that “individuals, groups, state, and non-state actors must voluntarily embrace...

[global healthl norms to achieve health equity effectively.”53 “Voluntary” is the operative term.

Given that almost the international health instruments adopted under WHO auspices lack

“teeth,” voluntary internalization of global health norms by the states seems more plausible in

terms of galvanizing domestic actions. To that end, Auger rightly delineates the varying ethical

duties between national governments and the global community, in that the latter plays a

supplementary role to the former. Daniels agrees. He argues that “too much focus on global

responsibility, without a strong affirmation of the primacy of national responsibility, could erode

the latter.”54 Daniels’ view is also consistent with the dominant international law understanding of

51 Id. 434.

52 Moreover, from this viewpoint, it can also be reasonably argued that civil society plays a distinct, important role
from the state in the global realm of nutrition (the focus of Part II section Il). This is because under the process-based
approach, states are the primary duty holders to their citizens; the civil society participates principally to hold states
accountable to their national commitments and to provide alternate viewpoints to states in the transnational deliberative
space.

Supra note at 48, 441

Supra note at 40.
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state sovereignty, that states are in complete and exclusive control of all people within their

territory. This means that in terms of the allocation of public health authority and responsibility,

the national government remains primarily responsible for the affairs of its population, while the

international community has a different, complementary, responsibility to that of the national

government.

A better understanding of the global commitment to global health, perhaps, is through

the prism of solidarity. Jurgen Habermas explains that the notion of solidarity denotes “an

interest in the integrity of a shared form of life that includes one’s own well-being”.55Social

relations governed by solidarity exist in a political context that is artificially, legally organized.

Thus, unlike the notion of justice—an associated obligation underlying the social relations of

citizens of a state—that demands equal treatment of the autonomous individual, the notion of

solidarity refers to the common interest of citizens belonging to different political communities

whose fates are tied together through an exogenous force outside of the political polities.

Habermas explains, “Solidarity’ is not synonymous with “justice” either in the moral or the legal

sense of the term,” and elaborates, “[A]ppeals to solidarity are appropriate in situations when

citizens face the challenge of adjusting the overstretched capacities of an existing, but eroding

political framework to the indirect force of encompassing systemic interdependencies which

connect the fates of citizens of different political communities 56 In the context of global

obesity reform, understanding the role of the WHO through the prism of solidarity can

accentuate the interconnectedness between a constellation of actors. David Fidler further

Jurgen Habermas, Plea for a Constitutionalization of International Law, http://www.wcp2Ol 3.gr/files/iterns/
6/649/habermas.pdf

561d.
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argues that the Preamble of the WHO enshrines a collective understanding of the transnational

solidarity of peoples.57

I argue that solidarity should be the political motivation in reducing global health

disparities, but that this does not extend to an enforceable international legal obligation, absent

the state’s expressed consent to such an obligation. This understanding is consistent with the

conventional view on state sovereignty. In this context, it should be noted that the proposed

Framework Convention on Global Health (FCGH) could establish a robust treaty regime requiring

individual states to refrain from taking action that in theory may undermine the right to health

under other regimes.58 Pertaining to the current discussion, I take the constitutional functions of

the WHO in promoting solidarity and enhancing health equity to be the starting points for

analyzing the proper role of the WHO in obesity reform.

The WHO, as a global public health agency, has the institutional capability to serve as a

platform for engaging different stakeholders in conversations about obesity reform at the

domestic level. From this perspective, norms, standards, targets and indicators emanating from

the WHO can have an important, normative effect on state practices5°because the WHO as a

global health agency has the necessary legal mandate, scientific authority and institutional

reputation to create legal instruments that embody the common aspiration of health equity and

‘ constitutional Outline, supra note at 47, 260.

58 Lawrence 0 Gostin et al., Towards a Framework Convention on Global Health, 91 BULL.WOR. HEALTH. ORG. 790—
793 (2013), http://www.who.int/entity/bulletin/volumes/91 /10/12-11 4447.pdf (last visited Mar. 25, 2015).

Magnusson, a legal scholar agrees. Magusson writes, the benefit of international law-making, for example, is
that it brings the normative pressure of the international community, and civil society organizations, upon signatory
states, who undertake a legal obligation to implement the substantive obligations of the treaty, and (with financial and
technical assistance as required) to develop their national policies, institutions, and capabilities so as to achieve
particular forms of state practice. While binding international standards can bring momentum to this process, nonlegal
standards can also have an important, normative effect.” Roger S. Magnusson, Global Health Governance and the
Challenge of Chronic, Non-Communicable Disease, 38 J.L. MED. & ETHICS 490, 499 (2010).
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are useful for advancing obesity reform at the domestic level. The chapter now turns to the

normative legitimacy of the WHO in the promotion of global health.

PART II: LEGAL FRAMEWORK

I. WHO’s Legal Jurisdiction

A. WHO Constitution - Normative Visions

The WHO was established in 1948, in the aftermath of World War II, driven by a strong

collective recognition of the need to improve health worldwide.6°The establishment of the WHO

reflected post-war optimism about a more peaceful and prosperous era. Much of the

constitution, functions and structure of the WHO reflects this unreserved optimism: the WHO

Constitution envisages a new realm of global solidarity in fulfilling the attainment of the highest

standard of health; the WHO’s ambitious legal mandate places the agency at the center of

global health lawmaking; and the highly technocratic agency reflects an unyielding faith in the

advancement of biomedicine. Accordingly, the preamble of the WHO Constitution enshrines this

collective aspiration to secure the “enjoyment of the highest attainable standard of health” for

all.61 Importantly, the WHO Preamble embraces a broad, positive view of health, proclaiming that

“health is a state of complete physical, mental, and social well-being and not merely the

absence of disease and infirmity,” in a departure from the previous view of health as the mere

absence of disease, and claiming for the WHO an unprecedented authority in global health. One

of the agency’s legal advisors explained, “[L]anguage concerning health protection even in the

° World Health Organization, Globalization and Health WHO, http://www.who.int/trade/glossary/story044/en/ (last

visited Mar. 25, 2015).

61 CONSTITUTION OF THE WORLD HEALTH ORGANIZATION (July 22, 1946), 62 Stat. 2679, 14 U.N.T.S. 185,

reprinted in WORLD HEALTH ORGANIZATION BASIC DOCUMENTS 1 (44th ed. 2004).
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absence of disease or infirmity has a very important jurisdictional effect because it allows WHO

to research and implement protective measures regardless of whether people manifest illness

and appear to be ‘sick.”62 Thus, the WHO’s legal mandate should be understood to include the

preventive measures that are critical in the realm of obesity prevention. Such a broad

understanding of health controversially expanded the reach of the WHO into multiple domains of

theoretical concern outside of health.63 Indeed, since its establishment, the grand vision of the

WHO’s founders has become less and less achievable with each passing decade. Consequently

public health practitioners and scholars critical of the WHO point to its diminishing influence in

an increasingly crowded global health landscape, tending to downplay the normative force of

the Preamble.64

Nonetheless, it should be noted that the WHO was founded out of an ambitious

commitment to a new, vertical reallocation of power in public health.65 The founders’ ambitions

have an important implication for the delivery of global health equity. Ruger argues that the

WHO’s global normative function should extend to enhance health equity.66 Daniels observes

that from an institutional perspective, it “would be considered unfair if . . . [the WHOJ ignored the

health of some and favored others.”67 Indeed, the patterns of unhealthy diets closely connected

625ee Llise L. Feitshans, Is There a Human Right to Reproductive Health?, 8 TEx. J. WOMEN & L. 93, 98 (1998);
S.S. Fluss et al. World Health Organization, in INTERNATIONAL ENCYCLOPEDIA OF LAWS 11(1998) at 37-9.

Owen Dyer, United States Wins More Time to Lobby Against WHO Diet Plan, 328 BMJ 245 (2004).

64 Constitutional Outline, supra note at 47, 260-1.

66 Jennifer Prah Ruger, Global Health Governance as Shared Health Governance, 66 J. Epio. & COMMUN. HEALTH 7,
653-61, available at http://papers.ssrn.com/abstract=1 973693.

67 JUST HEALTH, supra note at 40, 352.
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with economics integration would seem to suggest that the WHO, as a global health agency, is

uniquely situated to remedy the confluences of factors that contribute to ill health. The following

discussion focuses on the WHO’s normative function firstly by outlining the relevant articles in

the WHO Constitution and secondly by sketching the competing demands from the public

health and legal communities on the WHO in the global policy realm of nutrition. The descriptive

account here provides a basis for the discussion on the use of international law as a vehicle to

shape state behavior that is the focus of the remainder of Part II.

B. WHO Constitution - Constitutional Functions

On the institutional level, the WHO occupies a uniquely advantaged position as a

specialized health agency under the United Nations system. The structure of the relationship

between the UN and the WHO is grounded in the UN Charter, Article 55, which describes the

objectives of the UN in promoting international cooperation on economic, social and health

issues.68 Under the UN system, the WHO has primary responsibility for coordinating different

international agencies on initiatives and programs relevant to health. Accordingly, the WHO has

an extensive legal mandate as evidenced below. In particular, Article 2 of the WHO’s

Constitution provides a list of twenty-two core functions to be fulfilled by the WHO in order to

attain the highest standard of health for all.

Article 2(a) of the WHO Constitution provides that the WHO will “act as the directing

and co-coordinating authority on international health work.” This has been characterized as a

68Article 55: With a view to the creation of conditions of stability and well-being which are necessary for peaceful
and friendly relations among nations based on respect for the principle of equal rights and self-determination of peoples,
the United Nations shall promote: (a) higher standards of living, full employment, and conditions of economic and social
progress and development; (2) solutions of international economic, social, health, and related problems; and
international cultural and educational cooperation; and (3) universal respect for, and observance of, human rights and
fundamental freedoms for all without distinction as to race, sex, language, or religion.
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cardinal function of the WHO in implementing the goals of the UN Charter regarding health.69

The coordination function extends to health-related initiatives outside of the UN system,

including “governmental health administrations, professional groups and such other

organizations as may be deemed appropriate.”70The WHO is given an extensive power to set

international health standards and to ensure their uniformity. Article 2(k), inter a/ia, provides that

the WHO will “propose conventions, agreements and regulations, and make recommendations

with respect to international health matters and to perform such duties as may be assigned

thereby to the Organization and consistent with its objectives.”71 Insofar as the WHO is a

technically oriented agency, special focus is placed upon public health research and data

collection. Article 2(n) instructs the WHO “to promote and conduct research in the field of health”

and Article 2(q) further obliges the WHO “to provide information, counsel and assistance in the

field of health.” Given that the WHO is the largest international health organization, Article 2(u)

stipulates that the WHO should “develop, establish and promote international standards with

respect to food, biological, pharmaceutical and similar products.”72 Lastly, Article 2(v) provides

that the WHO should “generally ... take all necessary action to attain the objective of the

69AlIyn Taylor, GOVERNING THE GLOBALIZATION of PUBLIC HEALTH, 32 J.L. MED. & ETHICS 500 at 505.

701d.

7i CONSTITUTION of the WORLD HEALTH ORGANIZATION (July 22, 1946), 62 Stat. 2679, 14 U.N.T.S. 185,
reprinted in WORLD HEALTH ORGANIZATION BASIC DOCUMENTS 1 (44th ed. 2004) [hereinafter WHO, BASIC
DOCUMENTS]. available at http://www.who.int!governance/eb/who_constitutionen.pdf.

72Id
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Organization.”73The diverse and varied functions of the WHO establish the organization as the

leading global health agency, uniquely situated to address international public health concerns.

Importantly, the foundational documents of the WHO suggests that the founders

intended it to replace the previous public health governance system, which was based upon a

Westphalian governance in which powers were dispersed horizontally among formally equal

sovereign states, without a superior authority to govern interactions among them,74 The

extensive power bestowed on the WHO to adopt conventions and regulations and set health-

related standards is central to policy integration and coherence at the global level. David Fidler

therefore argues, in the context of communicable disease, that the vertical reallocation of public

health authority to the WHO dismantles the power dynamics that previously defined the

landscape of global health governance. Specifically, according to Fidler, the governance

structure that emerged after the SARS epidemics exhibits features of a “constitutional outline”,

which establishes the WHO as the highest public health authority at the international level.75

Although Fidler does not go so far as to assert that a ‘world health government” has

arrived, his assertion suggests that the extensive legal mandate bestowed upon the WHO

means that the WHO is uniquely situated to manage international relations that exist in an

otherwise anarchical state.76 Scott Burns, a legal scholar, agrees that the WHO has the

legitimacy to create “constitutional” instruments helpful in establishing a legal order. Burns calls

731d.

See G.L. Burci & OH. Vines VIGNES, THE WORLD HEALTH ORGANIZATION (2004) at 124.

Constitutional Outline, supra note at 47, 287.

76 Filder’s controversial claims is highly disputed, see, e.g., Laurence R. Heifer, Politics, Power and Public Health: A
Comment on Public Health’s “New World Order”, 77 TEMP. L. REV. 291 (2004).
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for the WHO to take leadership in global health matters with a focus on promoting social justice.

Specifically, Burns and his colleagues point out that in the past, global health problems

addressed through the human rights framework, which coincided with the international human

rights movement, saw a considerable advancement in global health. But addressing global

health problem through the human rights framework remains a limited approach, because that

framework focuses narrowly on the medical dimension of specific illnesses (e.g., AIDS/HIV and

malaria) and neglects the structural causes (e.g., gender inequality, discrimination and poverty)

that underlie illnesses. Burns therefore argues that the constitutional function and the institutional

advantages of the WHO can make the linkage between social injustice and health more explicit.

Such a linkage, Burns argues, is critical in defining states’ obligations in global collective action.77

In this context, I examine in the next section the constitutional functions of the WHO as a norm-

setting international body. I then turn to my central thesis, how norms and rules generated

through a deliberative process can assert normative pressure on national governments in their

respective obesity reform efforts, in the remaining of Part II.

Article 19 empowers the World Health Assembly (WHA), the decision-making body of

the WHO, to adopt conventions and agreements on matters falling within “the competence of

the Organization.” Conventions and agreements are adopted with two-thirds of the vote.78

Article 21 assigns to the WHA the authority to adopt binding regulations in five health-related

areas: (1) sanitary and quarantine requirements; (2) nomenclatures of diseases, causes of death

and public health practices; (3) standards for diagnostic procedures for international use; (4)

Scott Burns & Evan D. Anderson, A Framework Convention on Global Health: Social Justice Lite, orA Light on
Soc/a/Justice?, 38 iL. Mao. & BTHIcS 580, 586(2010).

78\jj CONST. ant. 19.
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standards for safety, purity and potency of biological, pharmaceutical and similar products

moving into international use; and (5) advertising and labeling of biological, pharmaceutical and

similar products used in international commerce. Commentators have called Article 21 an

“exceptional regulatory power” with good reason: regulations are adopted by a simple majority in

the WHA and are automatically binding on WHO member states, unless a member notifies the

WHO otherwise.79Conventionally, a positive action by a national government is required prior to

become bound to an international instrument.80

However, despite the expansive scope of the legal mandate provided in its constitution,

many have criticized the WHO for underusing its legislative power in the course of promoting its

global health policies.81 This assertion is well grounded. To date, the WHO has adopted only four

binding treaties: the 2003 WHO Framework Convention on Tobacco Control (FCTC), the 1967

Nomenclature Regulations, the 2005 International Health Regulations (IHR) and the 2013

Protocol (to the FCTC) to Eliminate Illicit Trade in Tobacco Products. The sparse global health

law-making record of the WHO (in the form of binding treaties) is unusual among UN specialized

agencies that have legislative power. Ian Johnstone notes that the WHO, with its expansive legal

mandate to adopt health conventions, has done far less in matters of global health than its

institutional counterpart, the International Labor Organization (ILO) has done within its

See The World Health Organization, supra note at 74, 132.

80 Supra note at 76.

81 See, e.g., Allyn L, Taylor, Making the World Health Organization Work: A Legal Framework for Un/versa/Access to

the Conditions for Health, 18 AM. J.L. & MED. 301, 345-46 (1992); David P. Fidler et al., Emerging and Reemerging

Infectious Diseases: Challenges for International, National, and State Law, 31(3) INT’L L. 773, 786-7 (1997); Duff Wilson

& Adam Kerlin, Special Report: Food, Beverage lndustn,’ Pays for Seat at Health-policy Table, REUTERS, Oct. 19, 2012,

available at http://www.reuters.com/article/201 2/10/1 9/us-obesity-who-industry-idUSBRE89IOK62O1 21019 (last visited

Mar. 25, 2015); Thomas J. Bollyky, Developing Symptoms, FOREIGN AFF., Jun. 2012, available at http://

wwwforeignaffairs.com/articles/137536/thomas-j-bollyky/developing-symptoms (last visited Mar. 25, 2015); Emily Lee,

The World Health Organization’s Global Strategy on Diet, Physical Activity and Health: Turning Strategy into Action, 60

FOOD & DRUG L.J. 569 (2005).
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comparable legal mandate, matters of labor.82 Allyn Taylor attributes the WHO’s institutional

timidity in using its normative power to the organization’s “traditional conservatism.”83Taylor

argues that the organizational tendency toward medically oriented problem solving has caused

the agency to refrain from the use of law. However, the WHO’s organizational culture and

philosophy are not immutable. Notably, WHO’s timidity to use the law momentarily disappeared

during Dr. Gro Harlem Brundtland’s tenure as the Director General, which had seen the adoption

of the landmark FCTC and a more ambitious political vision in the global policy realm of nutrition.

In the legal realm, the WHO also adopted the IHR in response to SARS84 and the FCTC Protocol

in response to the worldwide tobacco epidemic.

On the other hand, over the last fifteen years the WHO has increasingly resorted to non

binding instruments to elaborate health norms in response to health threats related to

globalization. This period has witnessed the adoption of the WHO Global Strategy to Reduce the

Harmful Use of Alcohol (WHO Global Alcohol Strategy), the Global Strategy on Diet, Physical

Activity and Health (Global Strategy on Diet), the WHO Set of Recommendations on the

Marketing of Food and Non-Alcoholic Beverages (WHO Set of Recommendations) as well as the

WHO Global Code of Practice on the International Recruitment of Health Personnel. Through

these non-binding instruments the WHO guides policy debate about emerging transnational

health risks. Yet for many public health advocates, these non-binding instruments seem

82lan Johnston, Law-Making by International Organizations, in INTERDISCIPLINARY PERSPECTIVES ON
INTERNATIONAL LAW AND INTERNATIONAL RELATIONS: THE STATE OF THE ART, supra note at 1, 274-5.

83 writes, “In the case of WHO, the extreme conservatism regarding the use of legal institutions appears to
reflect a cultural predisposition—a dominant value and guiding philosophy of the organization.” Allyn Lise Taylor, Making
the World Health Organization Work: A Legal Framework for Universal Access to the Conditions for Health, 18 AM. J.L. &
MED. 301, 343 (1992).

84 David Fidler boldly (and controversially) proclaims that the containment of the SARS reveals an emerging
governance which exhibits “constitutional outlines” moving international relations towards a Post-Westphalian state, with
power shared horizontally among the WHO, states and non-state actors. See Constitutional Outline, supra note at 47.
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inadequate to the task of changing state behaviors, or at least to cause states to take their

public health commitments seriously.65

C. WHO’S Normative Function - Competing Demands

With increasing interest in obesity prevention, the public health and the legal

communities have made competing demands of the WHO in the realm of global nutrition and

diet policy. On the one hand, the public health community favors a treaty-based approach

towards obesity that formalizes states’ commitments. A heavily legalized treaty is believed to be

superior in embedding public health norms into the international legal system than a non-binding

instrument. A treaty-based approach takes a holistic view of obesity, seeing the rise of obesity

as a consequence of a dysfunctional global food system that demands collective action.

However, a treaty-based approach imposes high sovereignty cost, making the approach

unappealing to states. On the other hand, the legal community favors instead an incremental

and flexible approach in the form of non-binding instruments to galvanize political commitment.

Such an approach focuses on sustaining coordinated efforts at country level without imposing

85 For a detailed discussion on the allocation of public health authority under international law, see TRADE AND
PUBLIC HEALTH, supra note at 4 at 21 5-276 (Analyzing the merits of proposals by public health advocators with the
intention of addressing the implications of the WTO laws in the contexts of tobacco, alcohol and dietary context). For an
analysis on the framework convention approach for NCDs see generally, G. Lien & K. DeLand, Translatmg the WHO
Framework Convention on Tobacco control (FCTC): Can we use Tobacco control as a Model for Other Non-
communicable Disease Control?, 125 PUB. HEALTH 847—853 (20111; see also R. S. Magnusson, Rethinking Global Health
Challenges: Towards a “Global Compact” for Reducing the Burden of Chronic Disease, 123 PUB. HEALTH 265—274
(2009), available at http://www.sciencedirect.com/science/article/pii/S0033350609000031 [hereinafter Global Compact]
(Arguing for a global compact for non-communicable diseases). For arguments for an establishment of a Framework
Convention on Alcohol, see Lancet, A Framework Convention on Alcohol Control, 370 THE LANcEr 1102 (2007); For a
critique on the proposal on Framework Convention on Alcohol, see, e.g., Steven J. Hoffman & John-Arne Røttingen,
Alcohol control: Be Sparing with International Laws, 483 NATURE 275 (2012), http://www.nature.com/nature/journal/
v483/n7389/fulI/483275e.html (last visited Mar. 25, 2015). For a discussion on the plausibility on a Framework
Conventions on Diets, see generally Consumers International Blog, A global convention on healthy diets? Some lessons
from the WHO Framework Convention on Tobacco Control Consumers International Blog, http://
consumersinternational.blogspot.com/2014/05/how-to-get-global-agreement-on-obesity.html (last visited Mar. 25,
2015); Derek Yach et al., The World Health Organization’s Framework Convention on Tobacco Control: Implications for

Global Epidemics of Food-Related Deaths and Disease, 24 J. PUBL. HEALTH P0L’v 274—290 (2003)(last visited Mar. 25,

2015).

203



It’s (Not) a Fat World, After All

high sovereignty cost on states. It also has the benefit of expanding participation to civil society

and the private sector, which lends legitimacy to the WHO’s involvement in obesity reform.

However, in the absence of enforceable obligations, some are wary that such an approach

would perpetuate political inaction and exacerbate health disparities within and between

countries.86

Despite the apparent disagreement between the public health and the legal

communities over the appropriate legal instrument for obesity prevention,87the rise of obesity

globally has been re-conceptualized, along with other non-communicable diseases, as a

collective action problem,88 a developmental issue,89 and a human rights concern90 on the

international plane.91 Although the developmental consequences of non-communicable disease

have yet to be sufficiently understood, the link between health and development is widely

86 e.g., Global compact, Id.

For argument advocating for a framework convention approach towards obesity see Urgently needed: a
framework convention for obesity control, 378 THE LANCET 741 (2011), available at http://www.sciencedirect.com/
science/article/pu/SQl 40673611613561 (last visited Mar. 25, 2015).

88See, e.g., Roger S. Magnusson, Global Health Governance and the Challenge of Chronic, Non-Communicable
Disease, 38 J.L. MED. & ETHICS 490(2010).

89 See, e.g., John D. Slum, Law As Development: Reshaping the Global Legal Structures of Public Health, 12 MICH.
ST. J. INT’L L. 207 (2004).

90 See, e.g., Benjamin Mason Meier & Larisa M. Mori, The Highest Attainable Standard: Advancing A Collective
Human Right to Public Health, 37 COLUM. HuM. RTS. L. Rcv. 101 (2005).

91 For instance, the UN conference on Sustainable Development produced a declaration entailed “The Future We
Want” acknowledging that “the global burden and threat of non-communicable diseases (NCD5) constitutes one of the
major challenges for sustainable development in the twenty-first century”. United Nations, The Future We Want, U.N.
Doc. A/CONF.216/L.1 (June 19, 2012).
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recognized.92There has been a small, but remarkable, transformation in the global realm of food

and nutrition policy: a surge of attention has elevated obesity from a domestic, purely medical

issue into an element of the international development agenda.93 The ascendance of food policy

in the global discourse about development did not occur in a vacuum. Rather, the rising political

profile of obesity in the global sphere occurred as a host of public and private actors rallied

support in a variety of international avenues and forums.

Despite the recent prominence of obesity in the discourse about development, states

predominantly perceive obesity as a domestic rather than an international issue. A

comprehensive approach towards obesity prevention implicates almost every aspect of

domestic policy, including agricultural, urban design, energy, transport, food, education and

labor policy. Reaching a consensus at domestic level about progressive obesity prevention

policies involves a complex dance of political negotiations and compromises. From the vantage

of point of a state, a heavily legalized binding international treaty could further constrain its

regulatory autonomy. This may explain why states have turned to the WHO for a menu of policy

options rather than for policy prescriptions. A non-binding instrument offers flexibility for states

92 Helen clark, NCDs: A Challenge to Sustainable Human Development, 38 THE LANCET 510—1 (2013), available at
http://www.thelancet.com/journals/lancetIarticle/PIlS01 40-6736(1 3)60058-6/fulltext (last visited Mar. 25, 2015); Robert
Beaglehole et al., Independent global accountability for NCDs, 381 THE LANCET 602—605 (2013), http://

www.thelancet.com/journals/lancet/article/PIISO1 40-6736(13)60101 -4/fulltext (last visited Mar. 25, 2015); Richard

Horton, Non-communicable diseases: 2015 to 2025, 381 THE LANCEr 509—510 (2013), http://www.thelancet.com/

journals/lancet/article/PIISO1 40-6736(13)601 00-2/fulltext (last visited Jan 9, 2015); George Alleyne et al., Embedding

Non-communicable Diseases Th the Post-2015 Development Agenda, 381 THE LANCET 566—574 (2013), http://

www.thelancet.com/journals/lancet/article/PllS01 40-6736(1 2)61 806-6/abstract (last visited Mar. 25, 2015); Ruth Bonita

et al., Country Actions to Meet UN Commitments on Non-communicable Diseases: a Stepwise Approach, 381 THE

LANCET 575—584 (2013), http://www.theIancet.com/journaIs/Iancet/article/PllS01 40-6736(12)61 993-X/fulltext (last visited

Mar. 25, 2015); Mariachiara Di Cesare et al., Inequalities in non-communicable diseases and effective responses, 381

THE LANCET 585—597 (2013), http://www.sciencedirect.com/science/article/pii/S0140673612618510 (last visited Mar.

25, 2015) [hereinafter Inequalities in Non-communicable Diseases].

Helen Clark, Keynote Address, UN progress on the global development agenda, post 2015 and NCDs. (Feb. 11,

2015) http://www.undp.org/content/undp/en/home/presscenter/speeches/201 3/02/11/un-progress-on-the-global-

development-agenda-post-201 5-and-ncds/.
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that are uncertain about the costs of compliance, or that want to experiment with a variety of

regulatory instruments.94However, with no enforceable obligations, non-binding instruments are

often perceived as a weak form of political commitment.

Two competing narratives of obesity have further complicated obesity reform at country

level: a personal responsibility and a structural cause narrative. This may explain why the public

health community in developed countries has turned to international organizations to pressure

more progressive reform at home. The rising political profile of obesity has given rise to

increased attention to the WHO’s constitutional authority in global health law-making. The surge

in interest is a small but significant achievement for the WHO, because historically, health has

been neglected as a subject of international cooperation. Two different models have been

proposed in response to the growing prevalence of obesity worldwide: a rights-based treaty

modeled on the perceived success of the FCTC and a competing model centered on

developing global standards on diet and nutrition as a basis for states’ commitments.

In many ways, the demand for a treaty-based approach towards obesity prevention can

be seen as a reflection of a broader anxiety about the globalization of markets and growing

health inequalities between and within countries.95As the public health community turns to the

WHO and advocates a treaty-based approach towards obesity, it also shows a deep anxiety

about the growing prominence of the international trade regime and neoliberal values. While the

legal community is sympathetic to these concerns, it is also leery of WHO’s political and

Kal Raustiala, Form and Substance in International Agreements, 99 AM. J. INT’L L. 581(2005).

Inequalities in Non-communicable Diseases, supra note at 80; see also Rob Moodie et al., Profits and
Pandemics: Prevention of Harmful Effects of Tobacco, Alcohol, and Ultra-processed Food and Drink Industries, 381 THE
LNCET 670-9, available at http://www.thelancet.com/journals/lancet/article/plJSQ1 40-6736(1 2)62089-3/fulltext (last
visited Mar. 26, 201 5)(critical of the role of the transnational corporation in undermining country’s efforts in non-
communicable diseases control and prevention).
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institutional capability to lead a global health crusade on obesity prevention. Instead of a treaty-

based approach, the legal community favors developing global standards on diet and nutrition

to complement the current advocacy-based strategy adopted by the WHO. Some argue that

global standards on diet and nutrition could stimulate the demand for processed food product

reformulation in the global marketplace without directly imposing restrictions on or regulating the

conduct of the food and beverage industry.96

1. WHO’s Responses

In response to the rise of obesity, the WHO has embarked on an innovative approach to

engage the key actors in global nutrition policy. The key WHO instruments—Global Strategy on

Diet, Physical Activity and Health (Global Strategy on Diet), and the Global Action Plan 2013—

2020 (Global Action PIan)—embody a facilitative, quantified, outcome-oriented and advocacy-

based approach. Unlike the heavily legalized approach adopted for the FOTO, the WHO tackles

global obesity prevention with an emphasis on decentralization, performance-based indicators

and a broader stakeholder participation. In many ways, this form of governance is comparable

to the “governance at a distance” widely discussed in new governance literature, in which power

is exercised beyond the states and without direct government action.97 Although the WHO

recognizes that the primary responsibility to mitigate the prevalence of obesity remains with the

national governments, the WHO assumes a coordinating role in incentivizing national and

international efforts at obesity prevention. This facilitative approach institutionalizes a bottom-up

96 Global Compact, supra note at 85.

Kevin E. Davis, Benedict Kingsbury & Sally Engle Merry, Indicators as a Technology of Global Governance, 46
LAW & Soc’y Rcv. 71, 81(2012); see also Sally Engle Merry, Introduction: Global Governance by Indicators, in
GOVERNANCE BY INDICATORS: GLOBAL POWER THROUGH CLASSIFICATION AND RANKINGS (2012).
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approach and recognizes the importance of regulatory flexibility at country level. Nonetheless

commentators remain skeptical about the potential of this facilitative approach to lead a

sustainable global effort in the realm of non-communicable disease prevention.98Further

concern is raised as this approach largely relies on market-based incentives to change

individuals’ consumption patterns. Commentators point out that as long as the power disparities

between the food and beverage industry, governments and individuals are not adequately

addressed, the current approach betrays the principle of health equity.99

At the institutional level, some commentators consider the emergence of this facilitative,

advocacy-based approach to be a reflection of the WHO’s relatively diminishing influence in

global health.10°As the WHO embraces the collaborative nature of public health enterprise,

taking on a coordination role, favoring constructive, consultative processes in sharing of

strategies and resources, aligning stakeholders’ objectives through technocratic expertise, critics

perceive the WHO as shifting back to a role as a technically oriented agency. Proponents of a

treaty-based approach towards diet and nutrition argue that treaties would accelerate

98 See, e.g., David Stuckler et al., Manufacturing Epidemics: The Role of Global Producers in Increased
Consumption of Unhealthy Commodities Including Processed Foods, Alcohol, and Tobacco, 9 PLoS Med 6, available at
http://dx.doi.org/10.1371/journaI.pmed.1001235 (last visited Mar. 25, 2015); John Zarocostas, WHO Waters Down
Draft Strategy on Diet and Health, 363 THE LANCET 1373, 1373; The CSIS Global Health Policy Center, WHO Attempts
to Enlist the “Extremely Powerful Forces” of Industry to Combat NCD5, http://www.smartglobalhealth.org/blog/entry!
who- attempts-to-enlist-the-extremely-powerful-forces-of-industry-to-combat-/ (last visited Mar. 25, 2015).

Id. See also David Stuckler et al, Governance of Chronic Diseases in MAKING SENSE OF GLOBAL HEALTH
GOVERNANCE: A POLICY PERSPECTIVE (2009) at 193-268.

100 Mickey Chopra & Ian Darnton-HiII, Tobacco and Obesity Epidemics: Not so Different After All?, 328 BMJ 1558—
1560; Richard A Daynard. Lessons from Tobacco Control for the Obesity Control Movement. 24 J. PuB. HEALTH POL’Y
291-5; see also The Global Voice for Consumers, Recommendations towards a Global Convention to protect and
promote healthy diets, http:// www.consumersinternational .org/news-and-media’resource-zone/recommendations
towards-a-global-convention-to- protect-and-promote-healthy-diets!.
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advancement of global policy on nutrition101 and that a treaty-based approach would provide an

architecture that would institutionalize normative principles and create external pressure for

domestic policy change. Further, as global health governance has touched on related legal

regimes ranging from human rights, environment, trade, labor, humanitarian and health within

the past three decades, they contend that a treaty-based approach with a focus on a set of

coherent normative principles and standards would help to consolidate the WHO as a primary

locus for these loosely connected regimes. Even among proponents of non-binding instruments,

there are many who perceive the Global Strategy on Diet and the Global Action Plan as a weak

form of political commitment to obesity prevention, with no palpable political force. This concern

is not unfounded, as the WHO’s past lawmaking, such as the WHO Code on Breast Milk

Substitutes and the WHO Global Code of Practice on the International Recruitment of Health

Personnel has been imperfectly implemented despite being cogently drafted and widely

supported by member states.102

2. Anxiety about International Legal Order

On a general level, the discussion over the appropriate form of international cooperation

in the realm of global nutrition policy reflects a broader anxiety about global health governance.

Proponents of binding legal instruments argue that formalizing global health commitments

through treaties would recognize the relationships between sovereign states as formally equal

instead of being based on relative power. Governing global health through international law,

Allyn L. Taylor et al., Leveraging Non-binding Instruments for Global Health Governance: Reflections from the

Global AIDS Reporting Mechanism for WHO reform, 128 PUB. HEALTH 151—160 (2014) [hereinafter Leveraging Non

binding Instruments].

O2 In international relations literatures, rational actor models can be further distinct into three strands: realism,

institutionalism and liberalism. For a discussion on the different strands of international relations theory, see generally
INTERDISCIPLINARY PERSPECTIVES ON INTERNATIONAL LAW AND INTERNATIONAL RELATIONS: THE STATE OF

THE ART, supra note at 1.
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while popular, is not without challenges, primarily because no world government exists. Instead,

international organizations exist with public powers conferred by the states. These international

organizations are capable of generating legal norms that alter states’ behavior, yet they lack the

institutions of a representative, democratic system, raising concerns about their legitimacy.

Additionally, the WHO may possess the constitutional and normative legitimacy to create

constitutional-like legal instruments, but as it lacks enforcement powers the resulting obligations

may be rendered, at best, symbolic and aspirational.

D. International Law - Vehicle for Global Health

As a preliminary matter, it should be noted that some international law and political

science scholars remain deeply skeptical over international law as a tool to shape state behavior.

The overview on the varying perspectives on international law here is brief, and will not attempt

to capture the richness and the complexity of the different strands of legal and political science

theories. It is, however, sufficient for providing a basis for the subsequent discussion on the use

of international law as a catalyst for obesity reform. With this caveat, the discussion now turns to

review the literature.

The study of international law can be characterized in several ways. One common way

is to divide the existing international relations and legal literatures into two broad camps, the

rational actor model and normative theory, according to the their perspective on international

law.103 Broadly speaking, rationalists tend to emphasize the “logic of consequences” while

normative theorists (roughly corresponding to the constructivist strand in international relations

103 Law, Legalization and Politics, supra note at 1, 33-57.
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theory) tend to focus on the “logic of appropriateness.”104Rationalists explain international law

through the analytic prism of self-interest, power and reputation, best exemplified in the writings

of Jack Goldsmith, Eric Posner and Andrew Guzman. For rationalists, international law exists to

serve the state’s instrumental, strategic purposes in advancing efficiency gains in the

international plane. In contrast, normative theorists such Abram and Antonia Chayes, Thomas

Franck, Philip Trimble, Harold Koh, and Oona Hathaway share the conviction that ideas and

norms matter. I situate myself within this latter group. My analysis in the next section on the

WHO’s efforts in global policy on nutrition largely builds upon conceptions of international law

advanced by this group. At the same time, I take special note that obesity reform is a sufficiently

distinct global health problem to be best solved collectively, but falls short of being a collective

action problem that requires cooperation among states.

1. Rational Actor Model

Eric Posner, writing from a rationalist perspective, argues that governments do not often

take the threat of sanctions created by international law seriously.105 Posner, expressing a

modernistic skepticism on the discourse about global legalism, describes the attempt to solve

collective action problem through international law is, at best, a “utopian impulse” in a pluralistic

world governed by weak institutions that exist without a world government.106 States comply

with international law, according to Posner, when it coincides with their self-interest.’07Posner

1041d.

105 Jack L. Goldsmith & Eric Posner, THE LIMITS OF INTERNATIONAL LAW (2005).

106 Eric A. Posner, THE PERILS OF GLOBAL LEGALISM (2009).

107 Supra note at 105.
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argues that the proponents of international law often overestimate the effectiveness of

international law in changing states’ behavior.

Posner’s critique of international law can be understand as a reaction to “legalization,”

the joint effort between political scientists and legal scholars to understand international law by

reference to its functionality and the preferences of the states.108

Legalization, Kenneth Abbott and Duncan Snidal explain, is “the dynamic process

through which law changes and develops”109 over time providing the boundary and structure in

which international politics operates. Put another way, legalization is the process by which law

gradually becomes more important than politics in the international plane through the operation

of norms alongside of states’ interests. Abbott and his colleagues refer to legalization by three

distinct institutional characteristics: delegation, obligation and precision. Delegation refers to

authority granted by a third party to make, implement and interpret rules; obligation means that

states are bound to a specific set of rules, and precision refers to rules that are not

unambiguously defined.110

108 Qona A. Hathaway & Ariel N. Lavinbuk, Rationalism and Revisionism in International Law the Limits of
International Law, 119 HARV. L. Roy. 1404, 1410-24 (2006) [hereinafter Rationalism and Revisionism](criticizing that
Posner and Goldsmith’s theory offers little prediction power on state’s behavior,”For a theory to be useful, it must make
particularized predictions about specific events. Such predictions necessarily create the possibility of being proven
wrong (thereby rendering the claims “falsifiable”) Because [Professor Goldsmith and Posner] use the totality of the
circumstances (including the outcome) to generate their game models, [they] do not provide any specific predictions that
can be empirically falsified beyond the basic claim--shared by all rationalist theories of international law--that states will
act out of self-interest rather than simply a sense of legal obligation.”)

Supra note at 1, 34.

1101d. 40-9.
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Legalization, conceived this way, assumes implicitly that greater degrees of delegation,

obligation and precision lead to more compliance and greater international cooperation. Abbott

and Snidal recognize that legal obligation plays an important role in their definition of legalization,

but it is not assigned greater weight or priority than precision or delegation. Thus, non-binding

instruments should be included in the analysis of legalization even though these instruments are

often vague and aspirational. Moreover, Abbott and Snidal also recognize that non-binding

instruments can have normative impact on state behaviors even if the binding nature of a legal

instrument by itself is not a sufficient variable in impacting state behavior. Abbott and Snidal

further note that the conventional characterization of international law as “hard” or “soft” is

inadequate to capture the complex ways in which law operates in the transnational space. Allyn

Taylor and her colleagues’ work on the global AIDS/HIV efforts further supports the need to

recognize the contribution of non-binding instruments to global health governance.111

For the purposes of this dissertation, I understand legalization as a process that

promotes normative legal order and enables multiple stakeholders to interact with each other in

a transnational space, with emphasis on non-binding legal instruments as a channel for

engaging non-state actors in the promotion of new global health norms.112

Putting aside the different forms and levels of legalization for the moment, Posner

rejects the notion of legalization emphatically. According to Posner, state actions are best

Leveraging Non-binding Instruments, supra note at 101.

112 For a similar view see, e.g., Mark Patrick cortrell & David M. Trubek, Law as Problem Solving: Standards,
Networks, Experimentation, and Deliberation in Global Space, 21 TRANSNAT’L L. & c0NTEMP. PROBS. 359 (2012)
[hereinafter Law as Problem Solving], David M. Trubek Mark Patrick Cottrell Mark, ‘Soft law’, ‘Hard law’ and EU
Integration in LAW AND NEW GOVERNANCE IN THE EU AND THE US (2006). For a brief overview on the new
governance strand in international legal theory see generally Gregory Shatter & Mark A. Pollack, Hard and Soft Law in
INTERDISCIPLINARY PERSPECTIVES ON INTERNATIONAL LAw, supra note at 1, 197-222.
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explained through the lens of politics. The rhetoric of the law and the dynamic interaction

between law and politics do not occupy a place in Posner’s analytic framework. Posner grounds

his skepticism towards international law on the rationalist approach, which posits that self-

interests motivate and drive the interactions between states. In an early work with Jack

Goldsmith, Posner concludes that international law is “cheap talk” for signaling the desire for

multilateral cooperation. Controversially, Posner claims that international law does not carry

moral or legal obligation.113

Posner and Goldsmith’s minimalist vision of international law contrasts markedly from

Louise Henkin’s optimistic (and influential) description on international law. Henkin proclaimed,

almost four decades ago, that “almost all nations observe almost all principles of international

law and almost all their obligations almost all of the time.”114 Two decades later, Harold Koh

claimed (perhaps prematurely) that empirical studies seem to confirm Henkin’s assertion, in that

treaties, as a regulatory institution, seem to change state behaviors that otherwise would not

have changed.115 Koh’s own views on the transnational legal process are also premised on an

optimistic outlook on treaties.

The discussion now turns to the normative theories of international law to provide the

theoretical background to my argument that international law is a discursive process, which

113 THE LIMITS OF INTERNATIONAL LAW, supra note at 105, 246.

114 Louis Henkin, HOW NATIONS BEHAVE 47 (1979).

115 Harold Hongiu Koh, Why Do Nat/ons Obey Internat/onal Law?, 106 YALE L.J. 2599, 2599 (1997).
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underpins my central claim that the role of the WHO in obesity reform is best understood

through its function as a space for transnational deliberation.

2. Normative Theories

Normative theorists stress that norms and ideas matter in international law. They reject

the rationalists’ fundamental premise that states comply with international law only because of

calculated strategic geopolitical or economic interests, Instead, they say compliance occurs

because international law embodies norms and ideals that shape state behaviors in profound

ways. Although normative theorists disagree with each other considerably in how and why ideas

matter, three different models, managerial, fairness and transnational legal process, share a

common conviction on the power of norms and ideas.

Chayes and Chayes’ managerial model posits that the state complies with international

law out of sense of obligation, in that treaties generate legal norms that carry a widely accepted

obligation of obedience.116 In contrast, the fairness model of the normative theory finds the

source of compliance in the legitimacy of the rules and the fairness of processes that compose

international regimes. Phillip Trimble conceives international law as a form of rhetorical edifice,

international law being a form of communication whose persuasive power depends on its

perceived legitimacy, which in turns depends on the process that generates the rules and

Chayes & Antonia Handler Chayes, THE NEW SOVEREIGNTY: COMPLIANCE WITH INTERNATIONAL

REGULATORY AGREEMENTS at 3 (1 995)(Arguing that compliance arises out of three considerations: efficiency,

interests and norms. Treaties establish a standard of operation by which governments can operate and interact with

each other in the international plane with efficiency. Likewise, because the state must give consent before being bound

by treaties, they must also serve the states’ interests. Lastly, treaties are accepted as legally binding instruments, and by

extension, they carry a shared understanding of obligation to obey.) Cf. George W. Downs et al., Is the Good News

About Compliance Good News About Cooperation?, 50 INT’L ORG. 379 (1996).
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norms.117 Similarly, Thomas Franck’s fairness model focuses on the perceived fairness of legal

obligations embedded in treaties. He argues that the legitimacy of the process and the extent to

which treaties reflect widely held values determines the “compliance pull” of international law.118

Importantly, fairness demands that the processes generating the rule be both substantively and

procedurally fair—their ends must lead to distributive justice and arrive “discursively in

accordance with what is accepted by the parties as right process.”119 Rules must be

consistent12°and the requirements of the rules must be transparent. On the other hand, Harold

Koh’s transnational legal process model focuses on the interaction among networks of state

actors, non-state actors and domestic constituents, to understand how and why the processes

of norm-internalization occur.121 Instead of focusing on rules and norms, Koh’s legal theory

focuses on a myriad of actors responsible for generating patterns of activity that lead to norms

of conduct. Koh argues that the repeated interactions among “norm entrepreneurs” in the

transnational space foster self-enforcing patterns of compliance.

However, George Downs and his colleagues’ empirical work on compliance offers a

more cautious account of international law, that states tend to agree to treaties that require little

change in their current domestic arrangements, which seems to defeat the primary purpose of

117 Phillip R. Trimble, International Law, World Order and Critical Legal Studies, 42 STAN. L. REv. 811, 833 (1990).

Thomas M. Franck, FAIRNESS IN INTERNATIONAL LAW AND INSTITUTIONS (1995).

1191d., at7.

1201d at 38.

121 Why Do Nations Obey International Law? supra note at 115; see also Harold Hongju Koh, The 1998 Franckel
Lecture: Bringing International Law Home, 35 Hous. L. Rev. 623 (1998); Harold Hongju Koh, Howls International
Human Rights Law Enforced?, 74 IND. L.J. 1397 (1998).

216



It’s (Not) a Fat World, After All

treaties. Accordingly, Downs and colleagues further call for a clear analytical and conceptual

clarification of two distinct notions related to compliance: implementation and effectiveness. Kal

Raustiala agrees and offers this definition of compliance: “Compliance generally refers to a state

of conformity or identity between an actor’s behavior and specified rule.”122 In contrast,

“Implementation refers to the process of putting international commitments into practice: the

passage of domestic legislation, promulgation of regulations, creation of institutions (both

domestic and international), and enforcement of rules.”123 Finally, Raustiala explains

effectiveness as “the degree to which a given rule induces changes in behavior that further the

goals of the rule” or “the degree to which a rule improves the state of the underlying problem”.124

These definitions add the needed precision and depth to the discussion on international law in

counterintuitive ways: Raustiala demonstrates that low levels of compliance are not a reliable

indicator of low effectiveness—instead, high levels of compliance may indicate low

effectiveness.125

The above views suggest that if we care about changing state behavior through

international law, then we should focus on effectiveness as a benchmark. It follows then, the

binding nature of the international law, though important in instances of conflicts between treaty

obligations, should not be a determinative consideration in the overall assessment of

international law. That is, if we care about the health outcome of the governed populations, than

122 Kal Raustiala, Compliance & Effectiveness in International Regulatoiy Cooperation, 32 CASE W. REs. J. INT’L L.
387 (2000).

123 Id. at 392.

1241d. at 393-4.

125 Id. at 388.
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we should also care about the processes that influence the outcome. Raustiala agrees, saying

“Although...[non-binding instruments) are often viewed as second-best alternatives, they can,

under some circumstances, be first-best.”126 Indeed, obesity reform is one of the areas in which

non-binding instruments are first-best” for two key reasons. First, non-binding instruments carry

the advantage of broadening participation in decision-making to civil society. Second, if we are

interested in the degree in which a rule improves the underlying problem—obesity—then it

follows that the degree to which a rule influences the wider social and market norms is central to

that inquiry. That is to say, an analysis of the proper role of the WHO in obesity reform would not

be complete if it ignores the quasi-legal power of non-binding instruments in changing social

and market norms.

My analysis of the global discourse on obesity reform is closer to the constructivist

strand in international relations, corresponding to the normative theory in international law. That

is, I understand international law as part of a process of social interaction that shapes shared

understanding of appropriate behavior. This understanding departs from the positivist legal

scholars’ viewpoint that narrowly focuses on the formal terms of law at the enactment stage. In

Part III, I will discuss the use of targets and indicators as a governance tool that gradually

transforms the shared understanding in the commitment to global health and changes the state

practices.127 While it is highly disputed whether non-binding instruments exert sufficient influence

in changing market norms and state behaviors, I share the normative theorists’ conviction that

international law is most effective when compliance is not coerced, but voluntarily internalized.

26 Supra note at 94.

127 See infra Part III.
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Thus, my analysis relies on the normative quality of rules and institutional capability of the WHO

in leading a transformative effect in state practices, while recognizing that the form and

substance of international legal instruments can have varying impacts on state behaviors.

II. WHO as a Transnational Deliberative Space

This part turns to a theoretical discussion of the WHO as a transnational space for

public deliberation.128 The following analysis responds to first, the competing demands from the

legal and public health communities for a progressive involvement of the WHO in obesity reform

specifically, and second, the theoretical inquiry on international law as a transformative vehicle in

state behaviors generally. The discussion herein lays the foundation for the application of a

process-based approach, which is the focus of Part Ill.

As a preliminary matter, it is worth emphasizing again that in the context of obesity

reform, collective action is needed at the international level—but this does not mean that the

growing prevalence of obesity by itself is a collective action problem.129 From this viewpoint, the

WHO should not be understood as a single polity analogous to a national government. Instead, I

consider the WHO to be a global space for transnational deliberation in which reasoned

exchange occurs in a decentralized international legal system. In this context, I examine the

proper role of the WHO in obesity reform by extending the principles advanced in the process-

128 lan Johnstone discusses extensively on deliberation in and around united Nations and the World Trade
Organizations. Johnstone argues that states advance their arguments in the international forum following a specific
pattern of legal arguments, which is then interpreted by “an interpretive community” which sets the parameter of the
legal discourse and pass iudgement of the legal arguments advanced. I do not goes as far as Johnstone in establishing
an interpretive community is necessary to interpret the new norms, instead, I argue that as a transnational deliberative
space, WHO functions as a clearing house for policy exchanges amongst states. Ian Johnstone, POWER OF
DELIBERATION (2011).

129 See, e.g., Roger 5. Magnusson, Global Health Governance and the Challenge of Chronic, Non-Communicable
Disease, 38 J.L. ME0. & ETHICS 490, 491 (2010). Global Compact, supra note at 85.
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based approach. The creation of a global space for public deliberation is critical in advancing the

common interest of the world community and would help foster different normative perspectives

towards obesity reform by (1) preserving regulatory autonomy of the states, (2) encouraging local

experimentation and promoting the search for “best practices,” (3) embedding public health

norms in the international legal system and, most importantly, (4) cultivating a shared sense of

responsibility at the international level.

A. Deliberation and World Politics

In addition to the competing demands from the public health and legal communities for

a more progressive involvement in the global policy realm of nutrition, WHO also faces political

challenges arising from its involvement in economically sensitive areas such as food

commodities,13°agricultural policies and access to medicine131 in addition to balancing the

competing interests of its member states. These demand political sophistication and boldness,

which many have perceived that the WHO lacks. Indeed, the WHO’s political timidity in the

130 See, e.g., Steven J. Hoffman & John-Arne Rettingen, Split WHO in Two: Strengthening Political Decision-makhg
and Securing Independent Scientific Advice, 128 PUB. HEALTH 1 88—i 94 (2014), http;//www.sciencedirect.com/science/
article/pii/S0033350613002916 (last visited Mar. 25, 2015) [hereinafter Split WHO in Two].

° E.g., in the realm of access to essential medicine, Medecins Sans Frontieres (MSF) campaigned, mobilized
support and led the policy debate during the Doha negotiation, placing public health at the center of the trade debate. In
so doing, MSF in effect, replaced the WHO in leading the policy development in access to medicine. Additionally, in
formulating a list of essential medicine where it would license the resource-poor countries to use technologies developed
by pharmaceutical companies, the united States objected to such a gesture by the WHO. In contrast, such political
pressure is not faced by MSF. Political pressure from the US forced the WHO to adopt a gentler advocacy approach by
working behind the scenes. For instance, in response to the AIDS/HIV epidemics, the WHO issued a list of essential
medicines and gave guidance on recommended therapies. These affected policy direction in the resource-poor
countries. See Richard Horton, WHO: the Casualties and Comprises of Renewal, 359 THE L.ANCET 1605, 1605-7.
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public arena is well documented.132 From a rational choice perspective, states with well-

developed public health infrastructure have little incentive to engage the WHO in the global

dialogue about obesity reform, while developing countries that rely on the export of sugar as a

primary source of income are also unlikely to agree to legal commitments that affect their

economics. Unlike communicable diseases, the growing prevalence of obesity worldwide does

not present an immediate threat to the stability of the legal order, which lessens considerably the

incentive for states to coordinate. Even though the management of non-communicable disease

is a low political priority for member states, some of them have formally requested the WHO to

address the growing health and economics impact of non-communicable diseases.’33In

132 This is not to suggest that the WHO failed to exert its institutional muscle to influence global health in other
significant ways. The establishment of the commission on Macroeconomics and Health (cMH), for instance, placed
health strategically within the broader international development framework. In so doing, it legitimized health in the
political sphere. The CMH also came into existence at a pivotal moment in refocusing the discourse about health. The
first report of the CMH came at a decisive time when the world was reflecting upon its vulnerability to terrorism (after
Sept 11, 2001). According to the report, terrorism relates to ill-health through the channel of global poverty. Critically, this
newly exposed vulnerability heightened interdependence in the world in a profound way. As united States stood in
solidarity, united in grief, health gained an increased attention in the domain of its foreign policy. At the beginning of the
new millennium, both the united States and the WHO had played catalytic roles in elevating the focus on health in the
global discourse about development. President Bill Clinton recognized the interdependency amongst countries, saying in
an article that appeared in the Guardian, “The terrorist attacks on September 11 were just as much a manifestation of
this globalization and interdependence as the explosion of economic growth. We cannot claim all the benefits without
also facing the dark side of the coin, It is very important, therefore, that we see the present struggle against terrorism in
the larger context of how to manage our interdependent world.. We have to create more opportunity for those left
behind by progress, thus reducing the pool of potential terrorists by increasing the number of potential partners. To
make new partners, the wealthy world has to accept its obligation to promote more economic opportunity and help
reduce poverty.” Notably, Clinton subscribes to a realist account of international relations, as he urges the industrialized
countries to commit the noble quest of world poverty reduction by appealing to their self-interest of national security.
Clinton believes that poverty reduction will improve international security, but this view presupposes that poverty is the
precondition that fuels terrorism, which is a highly disputed statement. Bill Clinton, World without walls, THE GUARDIAN,

(Jan. 25, 2002), see Carol Lancaster, Poverty Terrorism, and National Security available at http://scholar.google.com/
scholar_url?url=http://www.wilsoncenter.org/sites/default/files/
ACF59B2.doc&hl=en&sa=X&scisig=AAGBfm1 ikouuiOE200ahcxULOmuye6flgg&oi=scholarr Lancaster writes, “Reducing
poverty and improving education, health, and the economic well-being of a population may, all things being equal, lead
to better governance over time and fewer opportunities for terrorist or criminal elements to operate in these countries.
But there is still much we do not know about the interrelationships between poverty, governance, civil violence, and
international terrorism and criminality.”

133 See infra Part Ill section A.
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response, the WHO developed the Global Strategy on Diet, Physical Activity, and Health and

Global Action Plan 201 3—2020 in consultation with all concerned stakeholders.134

The Global Strategy on Diet and the Global Action Plan were intentionally created

without binding legal force. That is, in the formal sense, both instruments lack the binding nature

of treaties or customary international law that carries the force of law. In this sense, the

commitments contained in them are, at best, aspirational. However, it is worthwhile to point out

that states invested considerable time, resources and energy formulating these instruments,’35

and they have since agreed to the voluntary targets and indicators in them. One possible

explanation for states’ efforts is reputational. States enhance their reputation with respect to

public health merely by affirming commitments, without being required to substantially modify

their existing practices. But reputation alone does not explain why states feel compelled to

participate in WHO initiatives. If all participating states benefit merely from affirming their

commitment, then these instruments would function as window dressing, which would in turn

diminish the value of participation.

One key constructivist explanation of why states are compelled to act is that states

develop a sense of obligation through their participation in international regimes. States

participate in order to solve problems. In the context of international trade, Robert Hudec argues

that international law serves two interrelated functions: providing stability to a legal regime and

creating a global space for problem solving.’36 David Trubek and colleagues also envisage

134 World Health Organization, Diet, Physical Activity and Health, WHA55.23 (May, 2003) [hereinafter Global
Strategy on Diet] available at http://www.who.int!genomics/publications/governance/whalwhal 1 5/en/ (last visited Mar.
25, 2015).

135 Andrew T. Guzman, The Design of InternationalAgreements, 16 EUR. J. INT’L L. 4, 579—612.

‘35See generally Robert E. Hudec, DEVELOPING COUNTRIES IN THE GATT LEGAL SYSTEM (1987).
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international law as a global space for problem solving, including the use of the more fluid, non

binding, legal instruments.137

However, I do not wish to suggest that these WHO initiatives will necessarily lead to

substantive improvement in global health.138 Instead, I examine the efforts of the WHO through a

constructivist lens, situating the discussion within the context of Chayes and Chayes managerial

model. In this context, a better explanation of states’ motive in participating in the WHO

initiatives is that participating in the regime increases the frequency of interaction between

stakeholders. Repeated interactions establish, stabilize, and increase the likelihood that states

remain in the regime. However, interactions alone would not explain why states feel compelled

to turn to the WHO in the first place, nor would it explain why states voluntarily accept the rules

and norms emanating from the WHO. A plausible reason is that these interactions create a

public space critical for engaging states and civil society and, over time, different normative

perspectives converge, such that states and civil society reach an agreement over the delivery of

the common interest through processes of political deliberation.

Here, the discussion turns to discuss the proper role of the WHO as a global space for

deliberation by reference to deliberative democracy, a strand of democratic theory that

emphasizes authentic deliberation as a primary source of legitimacy to govern. Deliberative

democrats argue that reasoned exchange is possible beyond the nation-state; deliberation in

global forum is restricted by the felt need to be impartial, and positions are advanced by the

137 Supra note at 96.

138 This is primarily because differently situated individuals would have varying understanding about what
constitutes as a successful, substantive outcomes. For a discussion on the distinction between procedural and
substantial justice see generally, Joshua Cohen, Pluralism and Proceduralism, 69 CHI.-KENT L. Rev. 589 (1994); see also
Alice Kaswan, Distributive Justice and the Environment, 81 NC. L. REv. 1031, 1046-7 (2003).
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appeal as a matter of common good.139 The exchange of “reciprocal reasons,” was described

by Amy Gutmann and Dennis Thompson: “[y]ou make your claims on terms that I can accept in

principle... I make my claims on terms that you can accept in principle.”140 For deliberative

democrats who view deliberation in global public institutions as a precursor for cooperation, this

advances a discursive model of international law. The discursive model of the deliberative

democrats thus shares a common understanding with the arguments of normative scholars,

that international law has a normative force that aligns, i.e., deliberative democrats believe in

rational deliberation about the common interests, and the normative theorists are convinced that

ideas and norms matter.

1. “Global Public Reason”

Deliberation at the international level is more difficult in part because the international

community is heterogeneous. But people who speak different languages, are of different ethic

origin or belong to different religious faiths can share a sense of collective identity. Repeated

interactions and a shared sense of common purposes can help cultivate one.141

Deliberation depends on reasoned exchanges, meaning that participants justify their

decisions by appealing to reasons that others would reasonably accept as compelling and

139 POWER OF DELIBERATION, supra note at 128, 21

140 Id. quoting Amy Gutmann and Dennis Thompson.

141 Joshua Cohen and Charles Sabel argue that ‘a common identity as members of a global people might emerge’
as a consequence of increased international rulemaking in different arenas such as security, trade, labor, health and
environment. These global rules have implications for the conduct and welfare of individuals, market, and states,
because they provide standards for coordinated international life and they also influence national rule-making. Moreover,
as issue-linkage in treaty regimes has seen common strands of reasons offered in different arenas in support of rule
making, it contributes to the formation of the people and public sphere. See Joshua Cohen & Charles F. Sabel, Global
Democracy?, 37 N.Y.U. J. INT’L L. & POL. 763, 796-7 (2005).
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relevant. This suggests that not all arguments are equally valid. Joshua Cohen uses the term

“global public reason” to denote the “norms, values and forms of argument suited to justification

in global politics.”142 Pertaining to obesity reform, evidence-based policy belongs to the

vocabulary of global public reason. Participants understand scientific findings on regulatory

measures on obesity to be relevant, even when the validity and significance of the findings are

contested. Johnstone agrees and argues that international organizations “[A]re vehicles for the

expression of global public reason.”143 Most importantly, deliberation in the WHO can help

preserve the regulatory autonomy of states, which is preserved through states’ ability to adopt

and implement relevant standards after deliberation at the international plane.144 In the absence

of an enforceable mechanism, decisions generated through fair process may elicit greater

voluntary compliance, which determines the effectiveness of norms. In this context, the WHO

should be considered as a transnational deliberation space. (Part Ill further elaborates on the

communicative functions of the legal instruments adopted under the auspices of the WHO).

2. Codex - A Rival Deliberative Forum

Notably, at the international level, multiple transnational deliberative spaces exist across

different international institutions. However, the extent to which public deliberation occurs within

these institutions varies widely. In this context, it is useful to turns briefly to the Codex

POWER OF DELIBERATION, supra note at 128.

Michael A. Livermore, Authority and Legitimacy in Global Governance: Deliberation, Institutional Differentiation,
and the CodexAilmentarius, 81 N.Y.U. L. Rev. 766, 781 (2006) [hereinafter codex Deliberation].
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Alimentarius Commission (Codex)—an International food safety standard-setting body145—as a

potential rival to the WHO as a forum for deliberation.

The Codex was established jointly by United Nations Food and Agriculture Organization

(FAO) and the WHO in 1963,146 with the specific mandate to develop international food

standards, guidelines and recommendations. Institutionally, the Codex has always functioned as

a deliberative body.147 The Codex’s review of standards involves multiple stages of review by

various committees that consider significant amounts of scientific data and create a substantial

amount of evidence in favor of a standard.148 Codex standards are intended to serve as a model

for national decision-makers, that is, these standards are deemed persuasive authority but

without binding legal force. However, the creation of the World Trade Organization (WTO)

significantly altered the nature of Codex standards vis-a-vis the Agreement on the Application of

Sanitary and Phytosanitary Measures and the Agreement on Technical Barriers to Trade (the

SPS/TBT Agreements). The SPS/TBT Agreement creates a legal framework that incentivizes

WTO member states to base their food standards on Codex recommendations, which in effect,

gives the Codex quasi-regulatory authority in the realm of food safety. However, with the greater

regulatory influence globally, questions remain as to the institutional capability of the Codex for

genuine scientific deliberation.

145 Food & Agriculture Organization & World Health Organization, Origins of the Codex Alimentarius, in
UNDERSTANDING THE CODEX ALIMENTARIUS 7 (2005), available at http://ftp.fao.org/docrep/fao/008/y7867e
y7867e00.pdf (last visited Mar. 25, 2015).

146 See Joint FAO,’WHO Food Standards Programme, Food and Agriculture Organization of the United Nations
[FAO] & WHO, Understanding the Codex Alimentarius 7, 9, 13, 25 (2006), available at ftp:!! ftp.fao.org!docrep!fao!01 0!
aOB5Oe/a0850e00pdf.

147 Codex Deliberation, supra note at 144.
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The purpose of the ensuing discussion is twofold. First, the discussion offers a brief

glance at how the Codex has oscillated between the technocratic and democratic models of

legitimacy and demonstrates that a genuine deliberation at the Codex is less likely than WHO

comparatively. Second and relatedly, because in practice the Codex faces considerable

structural constraints on its function as a genuine transnational deliberative space, a discursive,

process-based approach towards WHO global health lawmaking fills the vacuum left by the

Codex. In doing so, the discussion further highlights and supports my claim that in the global

policy realm of nutrition, the WHO should focus on its role as an autonomous scientific agency,

thereby facilitating local reform processes.

On the surface, the Codex embraces the idea of deliberation. In addition to the

aforementioned rigorous and multiple review processes, non-state actors also participate in the

proceedings of the Codex since its inception, which lends further democratic legitimacy to the

Codex. In the realm of global nutrition policy, the Codex is potentially a strong rival to the WHO

as a deliberative forum. However, there are three key structural deficiencies inherent in Codex

deliberation that undermines the quality of deliberation. First, there are large disparities between

developing and developed countries. Second, the decision-making processes are structured in

ways that favor strong state and business interests. Finally, the private food industry dominates

the non-state groups present at the Codex, so consumer interests are offen under-

represented.149 Alarmingly, the post-WTO Codex has seen states and private food industry take

advantage of these structural deficits to further their self-interest.150The incentives created by

the SPS/TBT Agreement have seen states progressively pursue their self-interests in the Codex.

codex Deliberation, supra note at 144.

5O For a detailed analysis on the structural flaws of the codex in terms of deliberation ideals, see generally codex
Deliberation, Id.
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Many scholars are critical of a more politicized Codex, which has become an extension of the

WTO as a battlefield for public health and trade interests.15’

The three key structural constraints of the Codex that scholars identified above are also

present within the WHO, but one critical difference exists between the Codex and the WHO:

Codex standards carry binding legal force within the WTO system,152 while the same cannot be

said about WHO standards. At the institutional level, this means that states and private industry

have greater incentive to invest in advancing their self-interests in the Codex than in the WHO.

Many scholars are critical of the politicization of the Codex, mainly because as states and private

industry shift their attention to the application, interpretation and development of new scientific

norms at the Codex, the impartiality of the Codex is jeopardized. In contrast, while states and

private industry also have incentives to influence WHO standards, the incentives are

comparatively less.

It can be further argued that if the WHO were to embrace mechanisms of deliberation

and improve accountability and transparency in its decision-making processes, it would serve as

a more effective transnational deliberative forum than the Codex (these points are elaborated in

the next section). Additionally, with the WHO acting in its capacity as an autonomous,

independent scientific body it may to an extent correct some of the structural flaws embedded

within Codex decision-making. This is primarily because the WHO participates at the ex ante

stage of the Codex’s lawmaking by preparing scientific evaluation and risk assessment; WHO

151 ching-Fu Lin, Scientification of Politics or Politicization of Science: Reassessing the Limits of International Food
Safety Lawmaking, 15 coLuM. Sd. & TECH. L. REV. 1, 20 (2013).

152 Agreement on the Application of Sanitary and Phytosanitary Measures, Apr. 15, 1994, Marrakesh Agreement
Establishing the world Trade Organization, Annex 1 A, Legal Instruments--Results of the Uruguay Round, 1867 U.N.T.S.
493 (1 994) Art. 3.2. See also codex Deliberation, supra note at 144.
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scientists come to the Codex to deliberate risk issues and develop scientific opinions that inform

Codex regulatory decision-making.153Thus it can be reasonably argued that enhancing the

technocratic aspect of the WHO in the realm of global nutrition policy could also indirectly

improve the quality of deliberation at the Codex. The discussion now turns to enhancing

participation at the WHO.

3. Deliberation and Participation

In Part II, I have demonstrated that the WHO has the legal competence necessary for

adopting and responding to the emerging realm of non-communicable diseases. Recall that the

process-based approach advocated in Chapter Two argues that political participation in health-

related decision-making process is critical for political ownership.154 Admittedly, applying the

principles of the process-based approach at the international level faces additional theoretical

challenges where direct participation by the individual in decision-making becomes less likely as

we move up to higher governance levels.155

A considerable political science and legal literature has discussed political participation

in the broader context of institutional legitimacy of international organizations;156similarly,

1531d.

154 The government engages the local population through a rational deliberative process using public reasoning.
This creates a public space where public health decision-making is a collaborative process that engages and empowers
the individual, which is beneficial in developing shared identities and interests in the political life.

155 Notably, the public sphere as a normative ideal for all societies requires four conditions: (1) it is open to all who
wish to participate; (2) it is autonomous from the state and the market; (3) participants deliberate as equals relying on
public reasoning; and (4) debate is confined to the delivery of the common good. Although in some aspects, the WHO
falls short of the normative ideal of the public sphere, as is common in the empirical reality of democratic societies, it is
still particularly suited as a global public space for deliberation. For a discussion on the normative ideal of public sphere
see generally, Oonceptions of civil Society, supra note at 3.

156 See. e.g., Gregory H. Fox, The Right to Political Participation in Infernational Law, 17 YALE J. INTL L. 539, 545
(1992).
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scholars working in the field of global health governance have also called for a broadening of

participation from civil society in response to the WHO’s relatively insulated decision-making (as

compared to human rights and climate change regimes). At the level of generality, participation

at the international level is considered in two ways: the dominant principal-agent model

conceives the individual as a rational actor who delegates authority to the state, and the state as

the proper representative of its people seeking to further the interests of the individuals it

represents.157 In contrast, the second approach conceives civil society participation as lending

legitimacy to the process of international lawmaking,158 which has varying impacts in different

treaty regimes.159

As an international organization, the World Health Assembly (WHA), in theory, is a

relatively democratic body with a broad membership of 194 countries, with each country having

an equal vote. In practice, states with varying capacities participate in decision-making often

See Oona A. Hathaway, International Delegation and State Sovereignty, 71 LAW & coNl-EMP. PROBS. 115-150
(Winter 2008), available at: http://scholarship.law.duke.edu/lcp/vol71/iss1/6 (further discussing whether the state by
consenting to an international agreement by virtue of its membership to the international community, also delegates
authority to that international organization). For a critique on the principal-agent model see generally, Mark A. Pollack,
Principal-Agent Analysis and International Delegation: Red Herrings, Theoretical Clarifications, and Empirical Disputes,
available at http://law.duke.edu/publiclaw/pdf/workshop06sp/pollack.pdf.

158 Indeed, former U.N. Secretary General Kofi Annan characterized civil society involvement as “not an option but
a necessity.” Under Kofi Annan’s leadership, the United Nations Millennium Development Goals exemplified a paradigm
shift away from a state-centric approach and towards a more encompassing approach that involves civil society in
international life, see Press Release, Secretary-General Cites ‘profound Change’ in Role of Non-Governmental
Organizations, in Opening Address to Fiftieth DPNNGO Conference, SG/SM/6320, (Sept. 10, 1997), http://wwvv.un.org/
press/en/i 997/1997091 0.5G5M6320.html.

159 A wide range of definitions and uses of civil society exists. The varying understandings and definitions of civil
society has confounded the degree to which civil society exerts influence on international lawmaking. For a detailed
examination of the various strands of legal and political science theory see generally, Conceptions of Civil Society, supra
note at 3.
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masking the quality of the debate and decisions of the WHA.16°Moreover, in general, resolutions

and treaties adopted by the WHA and the Executive Board (EB) are generally adopted by

consensus instead of votes. Accordingly, Rugger cautions that equal representation of member

states in the WHA does not often result in good outcomes. The Framework Convention on

Tobacco Control (FCTC), for instance, was adopted by consensus, which led to a preclusion of

a dispute settlement mechanism. Many have argued that the absence of such a mechanism

considerably weakens the treaty’s effectiveness in curbing tobacco consumption worldwide.

Aside from the power disparity between states that affects the quality of decision-

making, many have expressed concerns that WHO is unrepresentative of voices of the civil

society. The WHO remains predominantly a state-centric organization, with member states

contributing to the majority of its budget, which may undercut the WHO’s objectivity and

autonomy considerably.161 In fact, the WHO’s core budget is consistently insufficient for

performing its core functions. With an operating budget a third of the US Centers for Disease

Control and Prevention’s budget,162 the WHO secretariat has been seen to strategically align its

160 Kelley Lee & Tikki Pang, WHO: retirement or reinvention?, 128 PuB. HEALTH 119—123 (2014) [hereinafter wHO:
Retirement]; see also Richard Dodson et al., Global Health Governance, A conceptual Review, Discussion Paper No.1;
Jennifer Prah Ruger, International institutional legitimacy and the World Health Organization, J. EPID. & COMMUN HEALTH,

1-4, [hereinafter International Institutional Legitimacy] available at http://iech.bmi.com/content/early/2014/03/05/
jech-2013-203272 (last visited Mar. 25, 2015)

161 WHO Retirement. Id. It should be noted that maior global health foundations also contribute voluntarily to the
WHO. Currently WHO controls only 30 percent of its budget. Many have criticized the current financing structure for
tending to serve the interests of particular states and non-state actors. See World Health Organization fNHO), WHO
Annex to the financial report and audited financial statements for the year ended 31 December 2013. (2014), available at
hffp://www.who.int/about/resources_planning/AnnexA67-43-en.pdf (last visited Mar. 25, 2015); see, e.g., Lawrence 0.
Gostin & Devi Sridhar, Reforming the World Health Organization, 305 JAMA 1585-6 (2011);, Lawrence 0 Gostin & Eric A
Friedman, Ebola: A Crisis in Global Health Leadership, 384 THE LANCET 1323—5 (2014), available at http://
www.theIancet.com/journals/IancetJarticIe/PlIS0140-6736(14)61791 -8/fulltext [hereinafter Ebola Crisis].

162 Ebola Crisis, Id.

231



It’s (N at) a Fat World, After All

tasks with individual donors’ priorities rather than with the global burden of diseases.163

Additionally, in the realm of non-communicable disease, many public health advocates are

skeptical of broadening participation to civil society organizations, mainly because it would

inevitably include the transnational food and beverage industry in global policy dialogues about

nutrition, which could skew the discussion.

On the other hand, scholars increasingly argue that the narrow focus on the state as the

main engine for promoting health is misplaced. Professors Lawrence Gostin and Allyn Taylor

explain that a “statist” approach does not adequately harness “the creativity and resources of

non-state actors and civil society”.164 Likewise, excluding civil society participation in the legal

regime also misses the opportunity for civil society to contribute to effective implementation. In

the context of obesity reform, participation by civil society organizations is important not just

because it enhances the perceived legitimacy and accountability of the WHO, but because it

contributes to the overall success of internalizing global health norms at country level.165 Thus,

the relevant institutional question for the WHO is not only whether broadening participation to

civil society is desirable but how to design processes and institutionalize mechanisms that

mitigate skewed decisions.

Article 71 of the WHO Constitution provides for arrangements to be made for

consultation and co-operation with non-governmental international organizations and, with the

163 Split WHO in Two, supra note at 130.

Lawrence 0. Gostin & Allyn L. Taylor, Global Health Law: A Definition and Grand Challenges, 1 PuB. HEALTH
ETHICS 53—63 (2008), available at http://phe.oxfordiournaIs.org/content/1/1/53 (last visited Mar. 25, 2015).

165 Raphael Lencucha et al., The Role of Non-governmental Organizations in Global Health Dolomacy: Negotiating
the Framework Convention on Tobacco Control, 26 HEALTH POL. PN. 405—412 (2011).
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consent of the Government concerned with national organizations, governmental or non

governmental.”166 However, similar problems with inequality in capability and power also exist

within the civil society itself;167 it matters who participates in the WHA and in what capacity,

because this shapes the final outcome of the decision (the question concerning civil society

participation in the WHO is discussed more fully in Part IV).

I argued in Chapter Two that political institutions with public powers capable of assuring

health capabilities of the individual should provide opportunities for participation in public health

decision-making process. Admittedly, at the international level, this requirement is challenging,

but not impossible. It would require the WHO to embrace institutional designs that encourage

and provide meaningful and effective participation. Processes of global health lawmaking and

implementation must be transparent and inclusive. In this context, non-binding instruments may

be preferred over binding treaties. Non-binding instruments carry the advantage of broadening

participation to civil society, even though the contents and obligations in them might be vague

and ambiguous compared to binding treaties. However, it should also be noted that the FCTC

was negotiated with the participation of civil society organizations,’68and many perceive that

participation as critical to the legitimacy of the FCTC.’69

4. Potential Critiques of a Process—based Approach

wHo CONST. art 71.

167 Conceptions of civil Society, supra note 3 at 632.

168 It should be noted that civil society participated in the FCT as observers.

169 Raphael Lencucha et al., The Ro/e of Non-governmental Organizations in Global Health Diplomacy: Negotiating

the Framework Convention on Tobacco Control, 26 HEALTH POL. PLAN. 405—412 (2011).
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Putting the issue of binding and non-binding instruments aside for the moment, the

dissertation will turn to focus on the WHO as a public deliberative space at the international

level. There are three key limitations to discursive interactions among states and non-state

actors in shaping the behaviors of these actors. First, on a substantive level, a fair process does

not necessary result in a fair outcome. Second, on an institutional level, expanding participation

to non-state actors in global health lawmaking (in a broader sense) does not necessarily

eliminate power disparities entirely within the civil society or between states; material differences

in power will always exist in the international community. Third, unless member states address

the WHO’s financial constraints, lack of funding may undermine the effects of a discursive,

process-based approach.

The following section turns to address the potential shortfalls of a discursive, process-

based approach. It is also worth highlighting that these concerns also reflect broader anxieties

about the WHO’s role as a global public health agency in a crowded global health landscape.

First, while almost everyone would agree that health is a constitutive part of human

welfare, what constitutes a good public health outcome is highly contentious.’7°The capabilities

of different countries to ensure basic public health standards vary widely; prescribing a rigid

standard at the international level is desirable from a public health perspective, but an outcome-

based approach does not adequately account for the varying public health capabilities of

countries. In particular, developing countries whose capabilities are hindered by limited agency

resources and substandard mechanisms for judicial enforcement may be deterred from

participating at the WHO by an outcome-oriented approach. Accordingly, my approach is less

° For the various frameworks in health ethics, policy and law, see, e.g., Jennifer Prah Auger, HEALTH AND
SOCIAL JUSTICE (2010), 1—18.
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consequentialist; instead, it embraces processes that encourage collective problem solving at

WHO level. In the realm of chronic disease, states may be more willing to participate in WHO

because the sovereignty cost is low, but once they become part of the WHO regime, states are

socialized to follow WHO norms. Processes help generate norms acceptable for the relevant

actors, but the norms only matter because states and non-state actors are socialized through

processes that generate them. That is to say, processes are the first, critical step in the creation

of alternate health norms at the international level.

To some extent, material differences in power will always exist in the international

community, and arguments advanced by states and civil society will always be guided by self-

interest. Nonetheless, policies generated from a deliberative process that encourages reasoned

discussions might mitigate these factors. Requiring parties to advance arguments based on

public reasons means that states and civil society must be prepared to defend their private-

regarding interests in the public sphere, where their reasoning may be publicly scrutinized. This

contestation function of deliberation serves to mitigate the concern of domination by strong

states. It can be further argued that deliberation from a rule-based framework may reduce

inequality in power inherent between states and within civil society. This is principally because

stakeholders engage in an open exchange of reasoned arguments are required to deliberate as

equals, meaning that arguments offered by parties must fit within the wider context of a shared

understanding about the underlying normative values of the WHO. These conditions set the

parameters of discussion. Ian Johnstone elaborates, “Deliberation does not eliminate the

influence of power, but to the extent that political struggle takes place discursively, through the
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exchange of arguments, it reduces Inequalities in power—it diminishes the tilt in the playing field,

even if it does not level it.”171

Designing structures that encourage these virtues, especially at the international level,

will always be challenging. One thing, however, is clear. Improving the quality of decision-making

processes, implementation and governance structures will enhance the perceived legitimacy of

the WHO in obesity reform, which is beneficial for encouraging norm internalization. Recalling

that Franck’s fairness model suggests that the legitimacy and fairness of the process influence

the “compliance pull” of an international agreement, in the context of obesity reform, enhancing

transparency and inclusiveness both at the rule-making and implementation stages will also

improve the degree in which states internalize the norms and rules contained in the Global

Strategy on Diet and the Global Action Plan.

Most critically, in light of the current status of the global health regime, which operates in

an anarchic state, encouraging more discursive interactions among states is the first step to

create a stable global legal order in the realm of global health. More specifically, it can be argued

that creating a transnational deliberative space can help foster global health solidarity—a

foundation for coordinated global health response—because increased and repeated

interactions among member states and civil society create a sense of membership in an

international community.

Fostering associated membership at the international level is critical for global health. In

the realm of infectious disease, such an association forms the necessary foundation for a

171 POWER OF DELIBERATION, supra note at 128.
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coordinated global response. In this context, the recent Ebola outbreak expose the current gap

in global legal order in a way that unexpectedly relates to the study of obesity reform, primarily

because the Ebola crisis also raises important questions about the status of global health

governance and the role of the WHO in global health. When the WHO declared Ebola a public

health emergency of international concern on August 8, 2014, the world community’s political

apathy largely contributed to a delayed and fragmented global Ebola responses.172 If the display

of global solidarity was unimpressive during the initial phase of Ebola outbreaks, the support for

a coherent policy response to non-communicable diseases is even more so. Chronic disease is

now responsible for nearly two out of three deaths globally,173 and deaths from non-

communicable disease, even by the most conservative estimates, will far outnumber deaths

from Ebola. Yet global responses to non-communicable diseases fail to be proportionate to the

scale of their impact.

Three reasons explain this global irrationality. First, the current global health regime is

characterized by a rational actor model of cooperation. This means that countries shape

international institutions and global health agendas in the pursuit of their self-interest, instead of

the interests of the world community. Second, countries tend to view non-communicable

diseases through a domestic rather than an international lens, and with good reason - unlike

infectious diseases, non-communicable diseases do not penetrate national borders. Third, the

correlation between the multinationalization of the food industry and country-level obesity rates

172 The unprecedented outbreak of Ebola originating in West Africa also exposed the weakness of public health
infrastructures in affected countries. While temporary military-led response by the United States could potentially halt the
spread of the disease domestically and transnationally, transnational challenges cannot always be met by the efforts of
one country, nor should they be. The global response to the Ebola outbreak will reveal the status of global health
solidarity, which is now at a crossroads.

World Health Organization, Noncommunicable Diseases: Country Profiles 2011, (2011) available at http://
www.who.intlnmh/publications/ncd_profiles20l 1/en/.
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is complex and remains disputed. However, one thing is certain: The rational actor model of

cooperation is increasingly incompatible with the global health regime; the cumulative effects of

countries’ pursuits self-interests in international relations are beginning to surface, most evidently

in the Ebola outbreaks. In the realm of global obesity prevention, the indirect costs of obesity

such as loss of work productivity and healthcare costs could have spillover effects on world

economic activities, in addition to the social justice concerns mentioned previously.

At the institutional level, the needless deaths from Ebola also signal a deeper concern

for the WHO, which has largely been sidelined in the global response. While the diminishing

influence of the WHO in the Ebola crisis is primarily due to having its budget cut by its member

states, it has led to a reduced emergency response.174 Crucially, the budget cuts also signal an

erosion of trust among member states towards the WHO in its institutional capability as a global

health agency. In absence of a global health leadership capable of coordinating necessary

responses and activities, affected states seemed initially to panic, further hindering effective

global efforts to help them.

While the global management of non-communicable disease differs considerably from

the global prevention of infectious disease, the prevention of non-communicable disease also

relies heavily on robust national public health infrastructures. From this viewpoint, the WHO’s

role in building country capabilities is critically important. Yet the WHO is constrained financially.

The dwindling commitments of WHO member states have real, direct impacts on the countries

that need the WHO’s financial and technical assistance the most. In an interconnected world,

poor public health infrastructure in poor countries can have serious national security

consequences worldwide, as seen with the Ebola outbreaks. Since the 2009 Hi Ni influenza,

174 Ebola Crisis, supra note at 161.
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public health experts have raised the alert about huge health capacity deficits globally,175 but the

world remains unprepared.

The WHO’s budget cuts from its member states signal a waning faith in the WHO as a

beacon of global health in an increasingly crowding global health landscape. The WHO also

faces challenges from new global health actors. With the mushrooming of private philanthropies

such as the Gates Foundation, the Bloomberg Philanthropy and the Clinton Foundation, all of

which have global health on their agenda, the current global legal order is in an anarchic and

chaotic state. Many public health advocates have warned that without a clear delineation of

responsibility among the actors, there will be dire consequences for global health.176 While the

allocation of global health responsibility is highly disputed and not within the scope of this

dissertation, it is worthwhile to highlight that a functional global health regime builds on solidarity.

For political philosophers, the legitimacy of the WHO in global health depends on its ability to

promote social justice.177

Third, as mentioned above, the failure of the member states to commit financially to the

WHO undermines its ability to fulfill its institutional functions. Accordingly, the ability of a process-

based approach to advance global obesity prevention will depend on the willingness of WHO’s

member states to honor their financial commitments. (In Part Ill I offer suggestions on obtaining

‘751d.

176 See. e.g., David Gartner Innovative Governance and Global Health, 105 AM. Soc’y INT’L L. PRoc. 100, 101
(2011). (noting, “An emerging twenty-first century model of civil society participation, which is highlighted in global health
governance, reflects a shift away from mere consultation toward civil society participation in the governance of
international institutions.”)

177 International Institutional Legitimacy, supra note at 160.
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additional funding for developing countries by reference to the Millennium Development Goals

model.)

5. Civil Society Organizations and Democratic Deficit

At the international level, lack of participation of civil society is closely correlated to

democratic deficit.178 While democratic deficit is a common concern for international

organizations, for the WHO, the problem is particularly acute. WHO was established as an

intergovernmental organization, with its public health mission deeply intertwined with its country-

level counterparts, national ministries of health. This naturally leads to an alliance that deepens a

technocratic, closed form of decision-making. Robert Keohane and Joseph Nye have termed

this phenomenon the “club model” of international law, in which the lawmaking process is

conducted by a relatively small number of cabinet ministers from a relatively small number of

countries.179 The “club model” lacks the transparency and accountability mechanisms that give

institutions the legitimacy to govern global affairs.18°In this context, two contrasting views have

emerged. Some scholars argue that civil society engagement at least partially remedies the

democratic deficit by voicing the concerns of relevant non-state actors and increasing

transparency in decision-making.181 In contrast, others argue that civil society participation

178 RobertO. Keohane & Joseph S. Nye, Jr., THE CLUB MODEL OF MULTILATERAL COOPERATION AND
PROBLEMS OF DEMOCRATIC LEGITIMACY, IN POWER AND GOVERNANCE IN A PARTIALLY GLOBALIZED WORLD
219, 220 (RobertO. Keohane ed., 2002) [hereinafter The Club model]. Jonathan Kuyper, ‘Global Democracy”, in THE
STANFORD ENCYCLOPEDIA OF PHILOSOPHY (Spring 2015 Edition), Edward N. Zalta (ed.), http://plato.stanford.edu/archivesI
spr201 5/entries/global-democracy/.

The Club model. Id.

180 In the past, the WHO has been charged as a transmission belt of the US’ foreign policy, see, e.g., Vicente
Navarro, The World Situation and WHO, 363 THE LANCET 1321—3 (2004).

181 See, e.g., Steve Charnovitz, The Illegitimacy of Preventing Civil Society Participation, 36 BROOK. J. INT’L L. 891,
894 (2011).
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exacerbates the deficit because it allows the process to be captured by special interest

groups.182

My view is that civil society participation in global health lawmaking and implementation

is critically important, principally because it exposes different actors to different views, which

enhances the quality of decision-making process and impacts the level of norm internalization in

changing the state behavior. Skeptics of international law often express concern about

international law as a hegemonic device used by strong states to further their self-interests.

Enlarging the role of civil society can mitigate such concern about hegemony; democratic

deliberation encourages expressions of pluralistic values, which is helpful in broadening

perspectives. Habermas famously argued that deliberation subjects the participants to “the force

of the better argument “irrespective of who is better situated.”83To be sure, discursive

interaction between the actors will not eliminate power inequality, but it reduces it. Ian Johnstone

argues that the quality of deliberation that international organizations provoke is a measure of

their legitimacy.’84

Moreover, as Harold Koh’s transnational legal process demonstrates, NGOs, private

sectors and state officials are elements of the “norm entrepreneurs” responsible for transmitting

and internalizing, at the domestic level, the new norms developed on the international plane.’85

The inclusion of civil society, from this perspective, is critical in monitoring the compliance level of

182 See, e.g., John R. Bolton, Should We Take Global Governance Seriously?, 1 CbS. J. INT’L L. 205, 221 (2000).

183 See Juergen Habermas, LEGITIMATION CRISIS 108 (1973).

184 POWER OF DELIBERATION, supra note at 128.

185 Why do Nations Obey International Law? supra note at 115. See also Hongju Koh, The 1998 Frankel Lecture:

Bringmg International Law Home, 35 Hous. L. REV. 623 (1998).
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the national government. The anxiety about civil society participation in the WHO reflects a real

concern about the disparities in power between the transnational food and beverage sector and

NGO communities, which impacts the quality of decision-making. While it is not the focus of this

dissertation to address the power disparities within the civil society in global health lawmaking

and governance, it is worth emphasizing again that this concern can be mitigated by

institutionalizing practices that encourage transparency, accountability and the deliberative

political process.

Additionally, it is worth pointing out that on a conceptual level, the meaning of “civil

society” is deeply ambiguous. Consequently, there has been confusion about the role of civil

society related to international bodies and national implementation of international legal

instruments. Generally, civil society organizations are ascribed three distinct roles: (1) fostering

cooperation with the local communities, (2) collaborating with the state at the national level and

(3) criticizing and monitoring state performance at the international level.

In the realm of non-communicable disease prevention, my view is that civil society

organizations should take on the role in criticizing and monitoring state performance for two

pragmatic reasons. First, because neither the Global Strategy on Diet and the Global Action Pan

contain enforcement mechanisms, unless civil society organizations assume a monitoring role

states have very little incentive to back up their pledges. Second, because civil society

organizations in the realm of global nutrition policy may function as a check-and-balance to the

widely known pressure on national governments exerted by the food and beverage industry. The

participation of civil society organizations in the global policy realm of nutrition can at least help

expose the problem of regulatory capture, if not eliminate it.
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At the WHO level, this means that civil society organizations should participate and

enjoy the right to speak at meetings and receive documents relevant to the discussion of anti-

obesity policy. Most important, civil society organizations should be able to formulate alternate

interpretations of accepted norms as put forward by member states. The contestation function

of the civil society organizations is important for both normative and pragmatic reasons. The

UNAIDS monitoring regime, for instance, encourages the drafting of shadow reports, permits a

narrative style of reporting and gives civil society organizations opportunities to make comments

about specific instances of governments falling short of their international pledges.186 This

monitoring framework establishes and maintains an open dialogue between national

governments and civil society in which the latter often take a view of progress in AIDS response

that is different from the states’ self-reporting.187The inclusion of civil society in global AIDS

response has contributed to the formulation of national strategic programs by national

governments. Accordingly, the global framework on non-communicable disease should also

incorporate similar institutional practices to encourage the contestatory role of civil society

organizations.

Meanwhile, because civil society organizations participate at the WHO in order to

contest current health norms, the transnational food and beverage industry argues that it should

also be permitted to participate at the WHO. Participation of the food and beverage industry in

the global discourse about obesity allows the industry to respond to civil society organizations’

demands directly; it can facilitate voluntary product reformulation through frequent face-to-face

interactions, and it makes decision-making processes more transparent. Although it is true that

186 Conceptions of Civil Society, supra note at 3, 652.

187Supra note at 110.
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the resource-rich food and beverage industry often dominates discussions, and the presence of

the private industry can skew decision-making in favor of business interests, power inequalities

will always exist among states, civil society and private industry. The concern can be mitigated

by strictly enforcing the conditions of deliberation: (1) participants receive full access to

information; (2) public health policy making processes are transparent and open; (3) participants

must only advance arguments that are relevant to the discussion; and (4) arguments advanced

by participants conform and adhere to the overarching regulatory scheme of deliberation.

The proposal here may be criticized for advancing a form of procedural justice without

adequately ensuring substantive justice. It is worth pointing out that the inclusion of a wider

range of actors in the discourse about obesity can generate more relevant information, thus

leading to formulation of more appropriate solutions. Importantly, the proposal aims to foster the

emergence of different normative perspectives on obesity reform; the conditions of deliberation

outlined above can lead actors to critically challenge underlying normative premises of

discussion. Such challenges are fundamental in reinterpreting, formulating and developing

alternate health norms. Accordingly, a process-based approach may lead to better substantive

outcomes over time.

B. Advantages of Deliberation

In additional to the theoretical benefits of public deliberation in advancing obesity

reform, theorizing the WHO as a space for transnational deliberation also serves four practical

advantages: (1) preserving regulatory autonomy of the states, (2) encouraging local

experimentation and promoting the search for “best practices,” (3) embedding public health

norms in the international legal system and, most importantly, (4) cultivating a shared collective
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identity and responsibility at the international level. Here, the discussion turns to examine the

various ways in which the WHO operationalizes global health norms through the Global Action

Plan.

The WHO understands its role in combating global obesity as coordinating, supporting

and orchestrating a plurality of solutions among its member states. The Global Action Plan

recognizes that public health infrastructures within countries differ markedly, and in turn, affect

their capability in implementing obesity polices. With countries at different stages of

socioeconomic development, the WHO recognizes that sustainable obesity reform must be

attentive to local needs and circumstances. The recognition of local circumstances has a

particular salience for sustaining obesity policy. The structural causes of obesity, for instance,

differ markedly between developed and developing countries. Obesity in developed countries

largely stems from urbanization and a sedentary lifestyle. In contrast, food insecurity, poor or

non-existent public health infrastructure and untreated infectious diseases, contribute to obesity

in developing countries, particularly in Africa. In response, the Global Action Plan offers a menu

of policy options, thus preserving the regulatory autonomy of its member states.

Encouraging countries to develop solutions appropriate to their regulatory and cultural

environments also enhances the sense of country ownership, while developing a plurality of

solutions appropriate to local needs also encourages participation of affected communities. One

key reason is that local actors are best situated to understand local needs and mobilize

appropriate resources. Furthermore, local engagement contributes and generates relevant local

information, knowledge and expertise that is valuable to decision-making and lends legitimacy to

reform. Given that food policy is deeply entangled with many facets of life, regulations and rules
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that reflect local cultures and customs are more sustainable in the long term. Additionally, local

participation has an intrinsic value of solving problems at the level where and when they occur.

However, encouraging local engagement is not to deny the larger role of WHO in

structuring processes, orchestrating relationships and responsibility among different actors in an

organized effort towards combating obesity globally. Rather, developing local, targeted solutions

to obesity rejects solutions imposed from above, and recognizes the variety of legislative,

religious and cultural contexts of member states in implementing actions that contribute to

meeting voluntary global targets related to obesity and risk factors.188 My view is that at the

international level, the WHO is uniquely situated to shape state behaviors.189 Norms matter, but

processes are critical in diffusing and disseminating new health norms.

C. WHO - Global Scientific Agency

The (re)allocation of public health authority to the WHO also reflects the growing power

of technocrats in global public policy. This phenomenon is not unique to the WHO, however.

While the presence of experts in global decision-making brings rationality, at the same time,

over-reliance on experts can threaten democracy in decision-making. In fact, Oona Hathaway

suspects that Posner’s modern skepticism towards international law in part stems from a strong

188 World Health Organization (WHO), Follow-up to the Political Declaration of the High-level Meeting of the General
Assembly on the Prevention and Control of Non-communicable Diseases, World Health Assembly, WHA66.1 0 (May 23,
2013) at 1]35 [hereinafter Follow-up to the Political Declaration] available at http://apps.who.intJgb/ebwhalpdffiles/
WHA66/A66_R1 0-en.pdf; see also Nellie Bristol, The UN Weighs Solutions To The Plague of Noncommunicable
Disease, 30 HEALTH AFF. 2039—2041 (2011), http://content.healthaffairs.org/content/30/1 1/2039 (last visited Mar. 25,
2014).

189 Admittedly, many non-binding instruments adopted under the auspices of the WHO have limited force in
changing state behavior. However, the experience of the global AIDS response demonstrates that the use of a non
binding instrument can be effective in deepening commitments, reporting compliance and enhance states’
accountability for results. One key reason is that the global AIDS monitoring framework establishes formal and informal
processes that engage states and civil society; stakeholders interact with each other in multiple transnational deliberative
spaces.
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commitment to a particular vision of the U.S. Constitution. The “revisionist” movement to which

Posner and Goldsmith belong is firmly rooted in the constitutional notions of federalism and

separation of powers.’9°As a normative matter, these scholars are deeply skeptical that

international law is capable of reconciling a commitment to democracy, particularly when

international law shifts lawmaking authority to unelected officials.

However, a technocratic shift by the WHO is less a concern in the realm of non-

communicable disease prevention—in fact, it should be encouraged for two key reasons.

First, some scholars attribute the WHO’s failure in fulfilling its original mandate as the

global public health agency to confused mandates that mix technical and political agendas.191

Steven J. Hoffman and John-Arne Ratingen propose that the WHO should be split into two

entities, separating its political and technical functions.’92This would ensure that the scientific

advice rendered by the WHO is independent. On an institutional level, this would alsoenhance

the reputation of WHO in commanding coordinated global health efforts. As a matter of fact, the

enhanced reputation of WHO as a global health steward is critical beyond the global policy

realm of nutrition. As mentioned previously in the context of Ebola crisis, establishing the WHO

as an autonomous scientific body would also help in creating stability in the global legal order.

Second, a technocratic shift by the WHO should be encouraged as it would help shed

light on the growing global health disparities between and within countries. As a scientific

agency the WHO would not necessarily be involved directly in local reform processes, but with

190Supra note at 93, 1414.

191 .Supra note at 114.
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its established reputation as a public health agency it could help with disseminating and

embedding public health norms. This would establish the WHO as a cooperative regime. Such a

clear scientific mandate would be highly desirable in light of the multi-level structure of

governance in which the WHO operates. Many scholars observe that the current trend of

politicization of health has given rise to a growing demand for a new governance architecture for

global health, in which states and non-states actors would both shape responses to

transnational health hazards, risks and opportunities. As an autonomous, independent scientific

body, the WHO could shape these responses critically by delivering sound scientific deliberation

and informing interested parties about important facts relevant to decision-making processes.

The scientific involvement of WHO could draw attention to health issues that historically were

given low political priority. Accordingly, in the realm of non-communicable diseases prevention,

the WHO should focus on the question of science, and identify what the relevant health risks

and hazards are. In doing so, the regulatory autonomy of states to choose appropriate and

feasible regulatory tools would be preserved, and this would increase the incentive foi states to

fulfill their voluntary pledges.

PART III: APPLICATION

I. Overview: Global Strategy on Diet

Many within the public health community had high expectations of the Global Strategy

on Diet to transform global policy on nutrition, even though the public health community faced
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formidable resistance from the sugar industry during the negotiation.193 Their expectations were

not groundless. With the adoption of the landmark FCTC by the WHA in 2003—over the

objections of the tobacco industry—the public health community was optimistic that the Global

Strategy would be break new ground in reorienting global policy on nutrition. Indeed, the WHO’s

ambition to lead the global health crusade on diet was evident in its early attempts to mobilize

and consolidate political support for the Global Strategy on Diet. The WHO had referred to non-

communicable diseases as the “neglected global epidemics”194 and urged on its member states,

saying, “Global norms are needed to balance the otherwise unrestrained influences of powerful

actors.”195 More explicitly, the WHO noted that the growing dominance of commercial interests

in global policy debate had swamped global health priorities and undermined already-

fragmented advocacy efforts. The WHO’s seemingly unweaving determination and ambition in

advancing the Global Strategy on Diet caused considerable optimism in the public health

community. Institutionally, the WHO had good reason to pursue a politically bold vision of health:

promoting public health in the international arena enhances the WHO’s institutional reputation

and embeds health norms in different international legal regimes. Although the WHO’s

leadership was momentarily reassured by the newly adopted FCTC, a strong commitment to a

Kelly D. Brownell & Marion Nestle, The Sweet and Lowdown on Sugar, NEW YORK TIMES, Jan. 23, 2004, http://
www.nytimes.com/2004/01/23/opinion/the-sweet-and-Iowdown-on-sugar.html (last visited Mar. 25, 2015; Jo Revill &
Paul Harris, us sugar Barons “Block Global War on Obesity,” GUARDIAN, Jan. 17, 2004, http://www.theguardian.com/
world/2004/jan/1 8/health.usa (last visited Mar. 25, 2014) see also Geoffrey cannon, Why the Bush administration and
the Global Sugar Industry are Determined to Demolish the 2004 WHO Global Strategy on Diet, Physical Activity and
Health, 7 PUB. HEALTH NUTRITION 369—380 (2004) [hereaffer Bush Administration on WHO Global strategy] (discussing
the US’ opposition and proposed changes to the draft of the Global Strategy on Diet.)

194 World Health Organization, The World Health Report 2003 - Shaping the Future WHO, http://ww.’.who.int/whr/
2003/en! (last visited Mar. 25, 2014) at 17.

1951d.
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global policy on nutrition could further strengthen the WHO’s stewardship, and most importantly,

further affirm global solidarity in health.

However, Dr. Gro Harlem Brundtland’s departure as the Director-General of WHO in

2003 extinguished hopes for a bolder, stronger global policy on nutrition.196 When the World

Health Assembly adopted the Global Strategy on Diet in 2004,197 many perceived it as a

watered-down version of Brundtland’s original, politically ambitious approach to global policy on

nutrition.198 Indeed, the final version of the Global Strategy on Diet was far from its original

promise and its impact in transforming the discourse about global obesity was damped by its

perceived regulatory weakness. For instance, the final version makes no recommendation on the

specific amount of free sugar intake other than to “limit the intakes of free sugar.”199 On food

marketing to children, the Global Strategy recommends that “Government should work with

consumer groups and the private sector to develop appropriate multi-sectoral approaches to

deal with the marketing of food to children”. On food labeling, a potential international trade

dispute issue, the Global Strategy vaguely recommends, “Governments may require information

to be provided on key nutritional aspects.”20°The public health community was deeply

196 WHO Post-i 990, supra note at 17.

197 World Health Organization HO), World Health Assembly, Geneva, 17—22 May 2004, WHA57/2004/REc/-1,
http://www.who.int/dietphysicalactivity/strategy/eb-1 1 344/strategy..english_web.pdf.

196 Bush Administration on WHO Global Strategy, supra note at 193.

Global Strategy on Diet, p4.

200 Id. Emphasis added, p6
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disappointed by a Global Strategy that contained less than obligatory language and no specific

targets.201

The Global Strategy on Diet not only fell short in addressing the growing influence of

transnational corporations in global policy on nutrition, it also weakened the WHO’s claim as a

global health steward institutionally. Importantly, as the Global Strategy on Diet explicitly

recognizing that partnership with the private sector was essential in improving global diet, it also

planted a seed of distrust in many public health advocates towards the WHO, which arguably

remains today.202

Moreover, some came to perceive the global discourse on nutrition as an ideological

proxy for the competition of values between trade liberalization and health.203 Others came to

perceive the attenuated commitments of the Global Strategy as an extension of the economic

domination of the powerful states.204 However, given that during the early negotiation stage the

focus was primarily on the health aspects of the Global Strategy, and it was only in the later

negotiation stage that trade and price policy were discussed, it is indicated that member states,

201 See, e.g., Thomas J. Bollyky, Developing Symptoms, 91 FOREIGN AFF. 134—1 45, available at http://
www.foreignaffairs.com/articles/l 37536/thomas-j-bollyky/developing-symptoms.

202 World Health Organization, Meeting Note, Global Strategy on Diet, Physical Activity and Health: World Health

Organization Consultation with Civil Society and Nongovernmental Organizations, Geneva, (May 17, 2003).

203 Kaare R. Norum, World Health Organization’s Global Strategy on Diet, Physical Activity and Health: the Process

Behind the Scenes, 49 Food & Nutrition Research 83—88 (2005) [hereinafter World Health Organization’s Global Strategy

on Diet, Physical Activity and Health] http://www.foodandnutritionresearch.net/index.php/tnr/article/view!1529 (last

visited Mar. 25, 2015).

204 Bush Administration on WHO Global Strategy, supra note at 193 (commenting on the Global Strategy on Diet,

“While a relic of displaced empires, the role of sugar as a means to preserve the dependency of the South on the North

is now adopted as part of overall US foreign policy.”)
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at least at the initial stage of negotiation, were primarily motivated by health concerns associated

with the rising prevalence of non-communicable disease.205

Notably, the sugar industry played a critical role in shaping the final version of the Global

Strategy on Diet. The sugar industry violently opposed the inclusion of recommendations by the

FAO,WHO that sugar should be less than 10 percent of total daily calorie intake.206 The trade

interests of the United States coincided with the economic interests of the sugar industry,

amplifying the resistance. Reports on the sugar industry’s efforts to pressure the US Congress to

withhold the US’ financial contribution to the WHO made newspaper headlines.207 Some

concluded that the Bush administration was pressured by the sugar industry to be openly

antagonistic toward the adoption of the Global Strategy.208 But the United States government

205 World Health Organization’s Global Strategy on Diet, Physical Activity and Health, Supra note at 185, see also
Sarah Boseley & health editor, us Accused of Sabotaging Obesity Strategy, GUARDIAN, Jan. 15, 2004, http://
www.theguardian.com/society/2004!jan/16/usnews.food (last visited Mar. 25, 2015) (reporting that in a confidential letter
to Lee Jong-Wook, the US Department of Health and Human Services disputed the scientific basis for the proposals.)
However, this is not to say that the Global Strategy was immune from politics. On the contrary, the negotiation of the
Global Strategy was deeply enmeshed in politics. During the consultation stage, for instance, the United States
broadcast and repeated many of its domestic arguments against a strong policy on nutrients. The adaptation of a report
produced by an expert committee led jointly by the WHO and FAQ proposed a variety of interventions (technical report
916), including taxes and advertising restrictions, was openly resisted by the United States. The United States
questioned the scientific validity of the many evidence-based policies in the technical report 916. The US Department of
Health and Human Services and the US Department of Agriculture urged changes to be made to statements that (1) the
consumption of fruit and vegetable is associated with less weight gain; (2) advertising of fast food targeting children may
contribute to childhood obesity; and (3) excessive soft drink consumption is linked with obesity. See Henry A. Waxman,
Politics of International health in the Bush Administration, 47 DEVELOPMENT 2, 24—28 (2004); William c. Cockerham,
International Law and Global Health in LAW AND GLOBAL HEALTH (2014) at 502-4.

205 50 grams for a 2000 calorie-a-day diet, 12 ounces of Coco-Cola, for instance, contain roughly 40 grams of
sugar. See generally, John Zarocostas, WHO waters down draft strategy on diet and health, 363 THE LANCET 1373, 1373
(2004), The sugar industry’s explosive attack on the Global Strategy originated with a report produced by FAO/WHO
(technical report 916). Even though the sugar intake recommendation in the technical report was similar to that the
USDA’s 1992 pyramid, the sugar industry was particularly adamant about not including the 10% sugar recommendation
in the Global Strategy. Although WHO’s recommendations and standards are not legally binding, countries often rely on
WHO recommendations and standards as a framework for their national guidelines. The sugar industry was already on
the defensive since the World Health Report 2002 first officially linked the most important risk factors associated with the
non-communicable disease with diet, smoking and physical activity.

207 World Health Organization’s Global Strategy on Diet, Physical Activity and Health, supra note at 174.

208 Bush Administration on WHO Global Strategy, supra note at 193.
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had a long and deep involvement in the WHO’s culture, institution, policy and discourse.209

Together with other world powers such as the United Kingdom, the United States had

historically promoted neoliberalism in international agencies including the WHO.21°

In fact, in the domain of global nutrition policy, the WHO did not compromise as much

as many first perceived. The WHO developed the Global Strategy over a two-year period,

holding consultations with more than 80 countries, civil society, private sectors and international

agencies.211 The Global Strategy provided a framework for actions to be taken at local, national,

regional and international levels.212 While many had criticized the heavy-handed involvement of

the sugar industry during the consultation stage, the inclusion of the private sector was

necessary insofar as food reformulation is a critical step in promoting health. Unlike tobacco, the

food and beverage industry is both a part of the solution and part of the problem in the rising

prevalence of non-communicable diseases. Since the adoption of the Global Strategy, the

private sector has pledged to provide healthier alternatives and advertise more responsibly.213

Although self-regulation of the industry is controversial and the specific pledges made by the

209 See also supra note at 162.

210 Some go further and argues that the WHO had become a transmission belt for the health policy of the Untied
States, as evident by the WHO’s disease-focus approach, reiection of socialized medicine, and the commercialization
and the privatization of healthcare. Id.

211 World Health Organization (WHO), Diet, Physical Activity and Health, WHA55.23 (18 May 2002)(detailing the
process, timeline and the parties involved in the Global Strategy on Diet); World Health Organization (WHO), Consultation
Document to Guide Development of a WHO Global Strategy for Diet, Physical Activity and Health, CONSULTATION
DOCUMENT TO GUIDE DEVELOPMENT OF A WHO, available at hffp://www.who.int/dietphysicalactivity/strategy/
consult/index/en!; Press Release, World Health Organization, WHO DG Brundtland Begins Dialogue with Food Industry
on Diet and Chronic Diseases, WHO Press Release, (9 MAY 2003). available at http://www.who.int/mediacentre/news/
releases/2003/pr38/en/; World Health Organization (WHO), Global Strategy on Diet, Physical Activity and Health, World
Health Organization Meeting with United Nations and other Agencies, (June 4, 2003). available at http://www.who.int/
dietphysicalactivity/media’en/gscon_cs_un..agencies.pdf?ua=1.

212 Global Strategy on Diet, supra note at 118, 1]1]17-8.

213 Food for thought, EcONOMIST, Dec. 15, 2012, http://www.economist.com/news/special-report/21 568064-food-
companies-play-ambivalent-part-fight-against-flab-food-thought (last visited Mar.25, 2015).
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industry predominantly occurred in the high-income countries, it is possible that under a

cooperative regime, market and civil society actors could form a partnership and expand to

lower-income countries the private sectors’ voluntary efforts to reformulate their products.214

On the one hand, the recommended sugar level intake was relegated from the main

body of the Global Strategy on Diet to the footnotes during the negotiation, and eventually

omitted from the final text of the Strategy, much to the disappointment of the public health

community. On the other hand, fiscal measures such as taxation, subsidies and pricing were

recognized as effective ways to promote healthier eating habits. The Global Strategy recognizes

that “[p]public policies can influence prices through taxation, subsidies or direct pricing in ways

that encourage healthy eating and lifelong physical activity,”215 recognizing that even highly

disputed fiscal measures can be legitimate policy options in promoting healthier diets.

Furthermore, given that during the consultation period the United States had strenuously

objected to fiscal measures as legitimate policy options, the inclusion of the fiscal measures in

the final version of the Global Strategy represents a small but significant achievement for the

WHO. However, it remains a matter for empirical study whether the Global Strategy will

ultimately galvanize change in national health policies. Since the sugar industry’s vehement

resistance a decade ago, the WHO has reopened discussion about the appropriate sugar level

214 See Orly Lobel, The Renew Deal.’ The Fall of Regulation and the Rise of Governance in Contemporary Legal
Thought, 89 MINN. L. Rcv. 342, 337 (2004)(noting that in a cooperating regime, “Government, industry, and civil society
groups all share responsibility for achieving policy goals. Industry is expected to participate as part of a search for
common goals, not just rigidly asserting its narrow economic or political interests,”)

215 Global Strategy on Diet, supra note at 118, 42.2

254



It’s (Not) a Fat World, After All

intake at the population level.216 It remains to be seen whether further global consultation will

lead to a meaningful change in the recommendations for sugar intake levels.217

Although the United States and the sugar industry resisted setting a specific level of

sugar intake during the negation of the Global Strategy, sugar-producing countries were

generally in support of the Global Strategy.218 Given that the economic implications of the

Strategy were, and still are, high for sugar-producing countries like Germany, Australia, Brazil,

Mexico and India.219 The fact that the Global Strategy was adopted as a non-binding instrument

may go far to explain why these states were willing to support the Global Strategy. In particular,

as sugar remains one of the cheapest and potentially most profitable legal crops after

tobacco,22°states may have perceived the non-binding Global Strategy as less threatening to

their economic interests. In this way, the Global Strategy fills a regulatory gap in which states are

not yet willing to commit to binding legal norms, but are willing to indicate their consensus.

Viewed in this way, the Global Strategy is a step forward in a progressive development of

international norms about nutrition. Thus, the key challenge for advocates remains how to

sustain international efforts.

216 World Health Organization, WHO Opens Public Consultation on Draft Sugars Guideline WHO, http://
www.who.int/mediacentre/news/notes/201 4/consultation-sugar-guideline/en/ (last visited Mar. 25, 2015) see also Duff
Wilson & Adam Kerlin, Special Report: Food, beverage industry pays for seat at health-policy table, REUTERS, Oct. 19,
2012, hffp://www.reuters.com/article/201 2/10/1 9/us-obesity-who-industry-idUSBRES9IOK62O1 21019 (last visited Mar.

25, 201 5)( criticizing the close ties between the WHO and the beverage industry).

217 Sarah Boseley & health editor, Sugar Intake Must Come Down, says WHO — but UK Likely to Resist, GUARDIAN,

Sep. 6, 2013, http://www.theguardian.com/lifeandstyle/201 3/sep/07/sugar-diet-who-uk-experts (last visited Mar. 25,
2015).

218 World Health Organization’s Global Strategy on Diet, Physical Activity and Health, supra note at 174, 157.

219 World’s Top 10 Sugar-Producing Countries in 2010-2011, BLOOMBERG, http://www.bloomberg.com/news/
201 1-10-06/world-s-top-10-sugar-producing-countries-in-2010-201 1-table-html (last visited Mar. 25, 2015).

220 Rush Administration on WHO Global Strategy, supra note at 193.
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Significantly, the Global Strategy concludes that reducing the burden of non-

communicable diseases requires a multi-sector, multi-stakeholder approach. This extends the

responsibility to secure health at the population level beyond government, and recognizes that

the promotion of health is a collaborative enterprise. To a certain extent, the recognition of health

as a collaborative enterprise also disaggregates public health responsibility over a diverse host of

actors. Public health responsibility is shared, inter al/a, among national, state, and local

governments, the health professions, civil society and the private sector. It is likely that (as

explained in the next section) civil society organizations will play an increasingly important

monitoring role as the global cooperation mechanism develops. Participation from civil society

organizations can enhance both the institutional legitimacy of the WHO and improve

accountability of national governments in obesity reform. It is equally likely that product

reformulation will occur as a result of market demand as through direct regulation. Additionally,

because the drivers of non-communicable disease are recognized to be intricately intertwined

with policies of non-health sectors at the national and international levels, engaging with other

sectors about health in other policy domains has become critical in sustaining commitments to

health promotion.

At the national level, this coordination task falls primarily to the national government.

However, at the international level, with health increasingly linked to other treaty regimes, the

number of international organizations capable of this coordination task has increased. While

disagreement persists over the proper role of the WHO in the global flight against obesity, with

its almost universal membership and its formal administrative arrangement, the agency remains

at the forefront of global health efforts, even considering its relative decline in recent years. The

WHO possesses a unique global health lawmaking power, which means it is capable of creating

institutional structures to incentivize cooperation among a diverse set of actors. Much will
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depend on the WHO’s capacity to advocate and to mainstream health in other global policy

domains such as trade, investment, security, migration, labor, education and the environment.22’

A more coherent approach to the WHO’s engagement with the United Nations system is

increasingly recognized as a pressing need.222 Ensuring that health is visible in all other policy

domains at all levels of governance is a critically important function yet to be fulfilled by the

WHO. However, the requirement that the WHO must report to the UN periodically on any

progress in the prevention of non-communicable diseases may enhance its profile within the UN

system and in turn, foster a better working relationship between it and other UN development

agencies.

II. Norms, Process and Deliberative Transnational Space

Moreover, because the Global Strategy and Global Action Plan contain menus of policy

options drawing on existing evidence, best practices and experiences from both developed and

developing countries, states’ perception of the legitimacy of the works undertaken by WHO in

the domain of global nutrition policy may be enhanced. Building on the existing best practices is

important: It advances the policy dialogue beyond the competing interests of the divergent

actors. Equally important, as the private sector and the civil society were part of the consultation

process during the negotiation of the Global Strategy on Diet and the Global Action Plan, this

may also enhance perceived legitimacy of the WHO as the appropriate institution to host the

221 World Health Organization fNHO), Draft Twelfth General Programme of Work, World Health Assem.Doc.WHA

66/6 (Apr. 19, 201 3)(The Draft emphasizes that WHO in role in governance of health will involve its commitment to
advocate for health in intergovernmental forum such as foreign policy, trade, human rights, and climate change
agreement inter alia). available at http://apps.who.int/gb/ebwha/pdf_ftes/WHA66/A66_6-en.pdf

222 World Health Organization 0/I/HO), Collaboration within the United Nations system and with other
intergovernmental organizations, World Health Organization, World Health Assem.Doc.WHA A67/53 (March 28, 2914)
available at http://apps.who.int/gb/ebwha’pdf_files/WHA67/A67_53-en.pdf
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issue. Taylor and colleagues argue that the Global AIDS report mechanism, which crafted a

global space for engaging with the non-state states, has provided it with legitimacy and the

political incentives for the perpetuation of the system.223 Likewise, Franck observes that states

tend to comply with international obligations when such obligations are created through a fair

process.224 Once the legitimacy threshold is met, states tend to comply with international

obligations regardless of whether such obligations originated from binding or non-binding

instruments.225 In other words, the Global Strategy may deepen the commitments of a variety of

actors over time as long as it is perceived as a legitimate instrument. Likewise, the collaborative

nature of the Global Strategy also provides political incentives for stakeholders to support the

perpetuation of the global health regime.

Hope of drawing the world’s attention to nutrition policy did not begin with the

negotiation on the Global Strategy on Diet. Rather, the attempt to connect health with the

international development agenda began a few years earlier, with the Millennium Development

Goals (MDGs) in 2000. Many had hoped that the strong correlation between poverty and poor

diet would lead to a global commitment to address non-communicable disease and its risk

factors in the MDGs. Embedding health norms with the MDGs was tied to the WHO’s own

strategic need to focus international development discourse on health. But perhaps more

importantly for the WHO, embedding public health norm with the MDGs would not only focus

states’ attention on non-communicable disease, but—viewing health through the lens of

development—would also elevate the WHO beyond its status as a technical agency. However,

223 Leveraging Nonbinding Instruments, supra note at 110.

224 Thomas Franck, THE POWER OF LEGITIMACY AMONG NATIONS (1990).

225 Leveraging Non-binding Instruments, supra note at 110.
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as chronic diseases such as diabetes, cardiovascular disease, respiratory disease and cancer

were (prejudicially) deemed to be diseases of the affluent countries, non-communicable diseases

and their risk factors were not included in the MDGs.226

Nonetheless, the attempt to refocus international development dialogue to have an

increased emphasis on health persisted. The adoption of the Global Strategy formally marked

the first step in such an attempt. It was further hoped that the High-Level Summit on Non-

Communicable Diseases at the UN level in 2011 would further focus international developmental

discourse on health. Before the UN High-Level Meeting, Secretary-General Ban Ki-moon

proclaimed ambitiously, “The summit . . . is our chance to broker an international commitment that

puts non-communicable diseases high on the development agenda, where they belong.”227 The

rhetoric of Ban Ki-moon reverberated through the public health community; the symbolic

significance of the Summit could not be ignored. The first meeting about health held at the UN

level had galvanized worldwide progress on HIV/AIDS228 and had led to the creation of new

institutions such as the Global Fund to Fight AIDS, Tuberculosis and Malaria.229 This was the

second time that health would be discussed at such a high UN level.230 As the Global Strategy

226 Johanna Ralston & Ann Keeling, Why Non-communicable Diseases Must be Part of Any New Development
Goals, GUARDIAN, http://wwwtheguardian.com/global-developmentlpoverty-matters/201 2/sep/ll/non-communicable-
diseases-development-goals (last visited Mar. 25, 2015).

227 2011 High Level Meeting on the Prevention and control of Non-communicable Diseases, http://www.un.org/en
ga/ncdmeeting201 1/.

228 U.N. General Assembly Special Session on HIV/AIDS, Declaration of Commitment on HIV/AIDS. NRES/5-26/2,
(Aug. 2, 2001) available at http://www.un.org/gaJaids/docs/aress262.pdf.

229 Id; Devi Sridhar et al., Expectations for the United Nations high-level meeting on noncommunicable diseases, 89
BULL. WORLD HEALTH ORG. 471 (2011), available at http;//www.who.int/bulletin/volumes/89/7/1 1 -089292/en/ (last visited
Mar. 25, 2015).

230 Id; see also Meeting Coverage, General Assembly, Non-Communicable Diseases Deemed Development
Challenge of “Epidemic Proporlions” in Political Declaration Adopted During Landmark General Assembly Summit, U.N.
Meeting Coverage, GA/i 1138 (Sept 19, 2011), http://www.un.org/press/en/201 1/gall 1 38.doc.htm.
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provided no financial mechanism, expectation began to build as world leaders gathered to

discuss non-communicable diseases in the context of international development.

But the Summit ended with disappointment. The Summit produced what many

perceived as a barely political meaningful UN Political Declaration on the Prevention and Control

of NCDs.231 Perhaps more disappointedly for the lower- and middle-income countries -

alongside the bitter recognition of the low political priority of health in the international

development agenda - it also extinguished the hope for the much needed global funding for

non-communicable diseases.

One reason that explains the different responses to the AIDS/HIV epidemic and the non-

communicable diseases epidemic lies in power shiffs and global health interests. When the

AIDS/HIV epidemic first came to attention at the United Nations level, economic power was

concentrated in a few rich countries.232 As the AIDS/HIV epidemic was seen as a national

security threat by the United States, the Bush administration drove the diplomatic push leading

to the historical UN special General Assembly on AIDS/HIV However, a decade later when the

non-communicable diseases came into attention at the UN level, the power to shape the global

agenda is increasingly shared with the growing economic powers,233 namely, Brazil, Russia,

India, China, and South Africa (the BRIGS countries) along with Columbia, Indonesia, Vietnam,

231 General Assemly Res. 66/2, Political Declaration of the High-level Meeting of the General Assembly on the
Prevention and Control of Non-communicable Diseases, U.N. Doc. 4JRES/66/2 (Jan. 24, 2012) [hereinafter Political
Declaration on Non-communicable Diseases], available at http://www.who.int/nmh/events/unncd summit20l 1/
politicaLdeclaration_en.pdf.

232 Council on Foreign Relations, The Global Health Regime, hffp://www.cfr.org/health/global-health-regime/
p22763 (last visited Mar. 25, 2015).

233/d
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Egypt, and Turkey (the CIVETs).234 Even though the profile of non-communicable disease in the

international sphere has risen, these growing economic powers have yet to demonstrate much

interest in them.235

Furthermore, without perceived benefits from the Global Strategy on Diet, states are

unlikely to invest time and resources in sustaining preventive efforts towards non-communicable

disease. Accordingly, some viewed the UN Summit as a failure to unit the fragmented efforts in

the fight against the rising prevalence of non-communicable diseases. Others perceived the

Summit as a disappointing confirmation of the WHO’s diminished role in global health. The

Political Declaration on NODs was a weak outcome, but because non-communicable diseases

was discussed at the United Nations level, at least global health lawmaking enterprise was

extended to the UN and other UN development agencies. Two significant developments had

ensued from the UN High-Level Summit on Non-Communicable Diseases.

First, the discussion at the UN level legitimated on non-communicable disease as an

international development issue. Significantly, the Political Declaration has since led to closer

collaborative efforts between the WHO and UN development agencies; the WHO and the UNDP

have proposed integrating non-communicable disease into the United Nations Development

Assistance Framework (UNDAF). This integration would put disease prevention alongside other

international developmental goals in poverty reduction, promotion of gender equality, and

importantly, would recognize that health is an indispensable part of social and economic

234 Devi Sridhar et al., Expectations for the United Nations high-level meeting on noncommunicable diseases, 89

BULL. WORLD HEALTH ORG. 471, 471 (2011), http://www.who.intlbulletin/volumes/89/7/1 1-089292/en! (last visited Mar.

25, 2015)

235 Id. (arguing that t is not apparent from the pervious global health engagement of the G20 that the new players

have an interest in NODs as the G8).
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development. Significantly, since the Political Declaration, nine members of the Development

Assistance Committee of the OECD have integrated non-communicable disease into their

bilateral and multilateral international development policies.236

Further integration of non-communicable disease into the UNDAF is critical in sustaining

the political momentum for the obesity reform globally. The integration could potentially move the

UN Political Declaration beyond rhetoric and deepen states’ commitments. The case of the

MDGs is illustrative of this point. The UNDAF has been an indispensable vehicle in solidifying the

otherwise vague, imprecise, and hortatory MDGs in substance, supporting operational

guidelines and principles. Specifically, the UNDAF measures the progress of developing

countries seeking grants and loans from the World Bank, the IMF and the UNDP Donors

increasingly rely on the reports of UNDAF on the MDGs as benchmarks to decide and allocate

competitive grants. This in effect means that the MDGs have quasi-legislative impact in the

developing countries applying for these grants. Admittedly, the hardening of the MDGS through

the vehicle of UNDAF has been a mixed success237 but with the Global Action Plan providing a

set of precise targets and measurable indicators, further integration with the UNDAF could at

least ensure sustained political momentum and potentially solidify the issues contained in the

Political Declaration at both national and international levels.

Additionally, beginning with the UN high-level summit there was a paradigm shift in

thinking about the interplay between development and health both at national and international

236 United Nations General Assembly, Note by the Secretary-General transmitting the report of the Director-General
of the World Health Organization on the prevention and control of non-communicable diseases, N68/650, (Dec. 10,
2013) at 37 (hereinafter DO on NCDs].

237 Ruling the World, supra note at 7.
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levels, with government extending the promotion of health beyond the health sectors.23 A multi-

sector approach towards non-communicable disease is consistent with the WHO’s broader and

holistic vision of health originating from the work of the Commission on Social Determinants of

the WHO, which advocates for a deeper integration of health with country-level social and

economic policies. A multi-sector strategy towards non-communicable diseases is found

predominantly in developed countries, while the lack of capability to implement a multi-sector

approach has been reported as a key impediment by developing countries.

Importantly, at the international level, the increased focus on health in the international

developmental discourse could move health from the periphery to a more central place in other

international legal regimes such as trade, human rights, sustainable development, and climate

change. Since the WHO’s involvement in non-communicable disease, better health outcomes at

country level have been recognized as an indicator of all three dimensions of sustainable

development: economic development, environmental sustainability and social inclusion.239

Critically, at the institutional level, WHO’s engagement in the tight against global obesity could

potentially bring the WHO to the negotiation tables where important global trade and financial

decisions are made.24°

238 DC on NODs, supra note at 218.

239 Follow-up to the Political Declaration, supra note at 170.

240 Cf. Devi Sridhar, Lawrence 0. Gostin, and Derek Yach, Healthy Governance: How the WHO Can Regain Its
Relevance, FOREIGN AFF. May 24, 2012, http://www.foreignaffairs.com!articles/137662/by-devi-sridhar-lawrence-O-
gostin-and-derek-yach/healthy-governance (last visited Mar. 25, 2015).
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Second, the Political Declaration has led to a creation of a global monitoring framework

for the prevention and control of non-communicable diseases.241 States have committed to a

set of nine voluntary global targets and 25 indicators, including a 25 percent relative reduction in

premature mortality from non-communicable disease by 2025 (the “25 by 25”).242 The WHO

Global Action Plan further provides a road map and a menu of policy options for member states

and other stakeholders to take at local, state, national, regional and global levels. States are

given great latitude to define their commitments and actions. If the reputation benefits of

honoring international agreements incentivize state actions, as Andrew Guzman’s model

suggests,243 then it is reasonable to expect that countries with sufficient public health

capabilities would attempt to meet these voluntary targets on time—unless doing so requires

considerable change in their current domestic practices. On the other hand, targets and

indicators can be expected to exert less influence on countries that lack the public health

infrastructure necessary to implement the relevant rules and policies. This suggests a need for

allocating an external fund for these countries.

It is not within the scope of this dissertation to discuss the structure and arrangement

for external funding in any detail, but it is possible that the financial assistance could occur as

part of the international developmental agenda, as health is increasingly integrated into the

developmental framework. The targets and indicators provided in the Global Action Plan, among

24 World Health Organization, Report of the Formal Meeting of Member States to conclude the Work on the
Comprehensive Global Monitoring Framework, Including Indicators, and a set of Voluntary Global Targets for the
Prevention and Control of Noncommunicable Diseases, available at http://apps.who.int/gb/ncds/pdf/ANCD2-en.pclf.

242 2010 is the baseline year, supra note at 211.

243 Although Guzman’s framework focuses on treaties, where countries take into consideration reputational costs in
whether to comply with international legal rules, it is not unreasonable to apply the same logic to non-binding
instruments in predicting state behavior.
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other indicators, could become benchmarks in assessing whether countries have met their

developmental goals.244 This could, in effect, provide an incentive for countries to seek

development loans and grants to improve diets at country level for example; integrating the nine

targets provided in the Global Action Plan into the United Nations Development Assistance

Framework could harden states’ commitment to improve diets as better health outcome is now

recognized as an indicator of sustainable development. Furthermore, encouraging member

states to integrate the Global Action Plan with their national response also enhances a sense of

ownership, forging a sense of shared purposes and solidarity in accelerating obesity progress. It

is possible with the establishment of the WHO-led Interagency Task Force on the Prevention and

Control of NCDs, which will report to the ECOSOC through the UN Secretary-General

periodically, the nine targets provided in the Global Action Plan will become guideposts for

development and further embed public health norms into the international legal system.245 As

such, tying the nine targets of the Global Action Plan with developmental aid could have a quasi-

regulatory effect on state practices.

Here, the MDGs are illustrative. The MDGs began as a hortatory declaration in the form

of a general assembly resolution, but gradually hardened into a set of clear, articulated and

identified goals, with all the eight goals having textual support in the principles and authority.

Importantly, with precise targets and measurable indicators developed and elaborated with

cooperation by various UN agencies, the MDGs became benchmarks for the world’s

244 However, it should be noted that allocating the source of funding to international developmental agencies and
banks is not without complications. In fact, an extensive literature has discussed the conditionality imposed by world
banks and International Monetary Funds as anti-democratic historically, see generally, Joseph E. stiglitz, Dealing with
Debt: How to reform the Global Financial System, 25 HARV. INTL. REV. 54 (2003).

245 united Nations Interagency Task Force on the Prevention and Dontrol of Non-communicable Diseases, available
at http://www.who.int/nmh/events/2013/E.2013.L.23_tobacco.pdf (last visited Mar. 25, 2015).
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development progress. While the results are mixed, the MDGs became a template for

development for the Bretton Woods institutions. They shaped the World Bank’s poverty

reduction strategy papers and the UN Development Assistance Framework that measures the

progress of developing countries seeking development grants and loans. Michael Doyle argues

that in effect, the MDGs acquired quasi-legislative power in the developing countries.246

Admittedly, this bottom-up, incremental architecture that allows states to make national

pledges largely reflects a financially parsimonious world. Nonetheless the bottom-up architecture

also allows countries to experiment with a variety of regulatory instruments. As countries

experiment with regulatory measures and exchange best practices, their commitment to the

system might deepen. While the Global Action Plan explicitly recognizes that the primary

responsibility of preventing of non-communicable diseases remains with national governments, it

also affirms that governments have great regulatory autonomy in their obesity-related policies. In

short, the Global Action Plan establishes a subsidiary-based institutional framework that

promotes regulatory diversity and encourages an incremental, bottom-up approach toward

obesity prevention.

However, without strong financial commitments, the 25 by 25 goal endorsed by the

WHA is unlikely to be met. But there are at least three ways to secure the financial capital

necessary for obesity reform. First, as discussed above, part of this financial commitment could

be fulfilled by integrating UNDAF with current WHO work on non-communicable diseases.

Second, an alternate financial source may exist from the private foundations that are already

fulfilling this function in the realm of tobacco control. The Bloomberg Philanthropies have

contributed more than $600 million to combat tobacco use worldwide. The Bill and Melinda

246 Michael Doyle, The UN Charter - A Global Constitution? in RULING THE WORLD, supra note at 7, 113-132.
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Gates Foundation has committed $134 million to fund global health projects in Africa and

Asia.247 Involving the private foundations in non-communicable disease prevention efforts could

complement WHO’s current efforts, as long as the WHO also institutionalizes the necessary

mechanisms to ensure transparency and accountability. A third source of financing obesity

reform involves a more controversial means: taxation. Taxing unhealthier food and beverages will

be politically challenging—but not less feasible than other forms of financing.

III. Governing by Targets and Indicators

The discussion now turns to targets and indicators as a normative governing tool.

Targets and indicators have become more widely used in global governance,248but there is little

discussion about the policy and theoretical implications of quantifying global health obligations

as measurable, statistical numbers. In this final section, I analyze the use of targets and

indicators contained in the Global Action Plan as an emerging regulatory tool in global health

governance. The discussion here is not intended as a comprehensive overview of this form of

governance tool, but as an outline of the use of targets and indicators as an alternate form of

global health governance (complementing the arguments in Part II that advance the WHO as an

autonomous, independent scientific agency). This then ties the discussion to the broader

discourse about the legalization and world politics that began in Part II.

247 United Nations General Assembly, Note by the Secretary-General transmitting the report of the Director-General

of the World Health Organization on the prevention and control of non-communicable diseases, N68/650, 1]37 (Dec. 10,

2013).

248 Sally Engle Merry, Measuring the World: Indicators, Human Rights, and Global Governance, 103 AM. Soc’y INT’L

L. PRoc. 239, 239 (2009); Galit A. Sarfaty, Regulating Through Numbers: A Case Study of Corporate Sustainability

Reporting, 53 VA. J. INTL L. 575 (2013).
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The use of targets and indicators in global governance is not new.249 In different realms

of international law, targets and indicators serve a variety of functions with varying impacts. In

the domain of global health, targets and indicators feature prominently in AIDS response and in

poverty alleviation effort. In other domains of international developments, the Office of the United

Nations High Commissioner for Human Rights uses indicators as benchmarks for assessing the

progress in core human rights; the World Bank relies on indicators in deciding the allocation of

aid and as a means to combat corruption; a number of UN agencies employ indicators to

reinforce compliance and legal standards in human rights.250

Early evidence suggests targets and indicators influence the behavior and practices of

states both directly and indirectly, even though in most cases meeting the targets are voluntary.

For instance, the Doing Business indicators developed by the World Bank which measure the

quality of business law and relevant legal institutions across 183 countries has promoted

domestic legal reforms in the realm of business law.251 The Doing Business indicators influence

state practices directly, as the World Bank relies on the indicators (among other criteria) as a

guide in dispensing developmental funds. On the other hand, the indicators influence state

practices indirectly when they are used by foreign investors as a lobbying tool at country level.

Another way that the Doing Business indicators exerts their influence in shaping state behavior is

when they are cited or endorsed by media, politicians and decision makers.

249 Kevin E. Davis, Benedict Kingsbury & Sally Engle Merry, Indicators As A Technology of Global Governance, 46
Lw & Soc’y Rev. 71(2012).

250Id

251 Id.
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Targets and indicators also feature prominently in the global AIDS response. Indicators

designed by UNAIDS track a range of financial, policy, behavioral, programmatic, and impact

measures that form the core of the global AIDS monitoring system.252 The UNAIDS indicators

are designed to assist countries in assessing their progress in HIV/AIDS. Additionally, the

UNAIDS indicators also serve as a powerful advocacy tool for civil society organizations in

lobbying states to implement progressive HIV/AIDS policies as part of the global monitoring

system. To that end, targets and indicators have the effect of quasi-regulatory impact on state

behavior. This is in part because targets and indicators alter the form, the exercise and to a

certain extent the distribution of power among the relevant stakeholders.

In sum, targets and indicators are important for three reasons. First, they shed light on

the contours of obesity in individual countries and help countries to identify policy barriers and

gaps. They also help countries evaluate the effectiveness of their response. Second, when data

are systematically collected and analyzed, they shed valuable insight and provide critical

information on the effectiveness of responses at regional and global levels. The indicators can

help to benchmark the situation in individual countries against others in the same region and can

form the foundation for advocacy, policy development and coordinated action at the national

level. Importantly, indicators help to reinforce political commitment and provide quantifiable data

that can be used by civil society organizations to make demands on their governments. Third

and most importantly, in the absence of enforceable obligations, indicators can have quasi

regulatory effects as part of an assessment for developmental grants, through the channels of

media reporting and through the involvement of the authoritative scientific community. Targets

252 Leveraging Non-binding Instruments, supra note at 110.
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and indicators therefore should be considered a normative governance tool in guiding, but not

leading, global policy discussion about non-communicable diseases prevention.

WHO has developed, in consultation with states, civil society organizations and the

private sector, a set of performance indicators to measure the progress and success of various

policies implemented by governments, pursuant to the Global Action Plan. Performance

indicators and targets assess the relative success or failure of policies and incentivize states to

achieve the targets within a defined timeline. In this sense, targets and indicators preserve the

regulatory autonomy of states by leaving decisions to localized democratic negotiation while

encouraging creative experimentation. At the same time, data gathered from countries with

diverse regulatory experiences also encourage comparative learning at the international level.

In this context, quantifying a state’s performance in chronic diseases management at

country-level could identify policy gaps and distinguish the specific needs of different countries in

their obesity prevention efforts. The Global Action Plan provides a set of nine voluntary global

targets and 25 indicators, including a 30 percent relative reduction in mean population intake of

salt/sodium, a halt in the rise in diabetes and obesity and a 25 percent relative reduction in the

prevalence of raised blood pressure. Compared to the FCTC, in the realm of obesity prevention

member states enjoy a significant amount of regulatory autonomy in choosing regulatory tools to

achieve these targets. Targets and indicators provide quantitative data useful in measuring each

country’s progress in the management of chronic disease at the population level. However, good

reporting also requires attention to both narrative and qualitative data. This suggests that
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experts from a variety of disciples and civil society organizations should contribute to the

verification process.253

Thus, the global monitoring mechanism, established pursuant to the Global Action Plan

could galvanize action, deepen commitments, enhance reporting compliance and ultimately

improve state accountability for results. Data gathered through the global monitoring process

can be used as a basis for advocacy, helping public health practitioners and advocates identify

policy gaps with clarity. As an international knowledge broker, WHO has the technical

competency to assess the accuracy of the data and provide higher-quality independent scientific

advice, which is also helpful for civil society organizations whose roles are to monitor and

critique member states’ performance in the realm of non-communicable diseases.

Additionally, this further supports my claim (made in Part II) that the proper role of the

WHO in the realm of non-communicable diseases should be a scientific one. An independent

and autonomous monitoring institute within the WHO is desirable, and it would enable a better

nexus between national regulatory diversity and common aspirations for better health for all. On

a general level, assigning the WHO the evaluative function of state performance within the global

monitoring framework would further enhance accountability of national governments in the realm

of obesity prevention.

However, two major practical challenges remain. First, as a statistical matter, only about

two-thirds of countries have functional registration systems which accurately record death rates,

while the indicators and targets are devised to reflect the combined morality risk of the four

253 Galit A. Sarfaty, Regulating Through Numbers: A Case Study of Corporate Sustainability Reporting, 53 VA. J.

INTL L. 575, 612 (2013).
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major non-communicable diseases that cause death. This means that the baseline data does

not reflect the number of deaths from diabetes-related and cardiovascular diseases in particular.

The imprecise nature of the baseline relates to the availability of data, which may compromise

overall accuracy.254 Second, not all countries have the resources necessary for monitoring non-

communicable diseases effectively. While this concern is not a particular to the management of

chronic diseases, it suggests that at the global, regional and national levels, different normative

communities must work together to increase national capability to develop appropriate

surveillance systems.255

CONCLUSION

In this chapter, I have outlined a number of developments related to the WHO in the

realm of global nutrition policy and demonstrated the application of a discursive, processed-

based approach at the international level. The analysis of the proper role of the WHO in global

health captures the intrinsic dynamics between public health entities that are located at different

levels of governance. Chapter Four began with the local government, and this chapter extends

that discussion to the international plane. In doing so, these two chapters collectively

demonstrate that anti-obesity measures create multiple public deliberative spaces, critical for

contesting, interpreting, and developing new health norms. In this chapter, I have sketched a

number of ways in which the WHO plays a critical, facilitative role in domestic (country-level)

obesity reform. Additionally, the foregoing analysis has demonstrated that the WHO as a global

deliberative space holds much promise for universal aspirations in health, even though it has

254 A Gomprehensive Global Monitoring Framework Including Indicators and a set of Voluntary Global Targets for
the prevention and control of Noncommunicable Diseases, available at http://www.whoint/nmh/events/201 2/
discussion_paper2_201 20322.pdf at 16 (last visited Mar. 25, 2015>.

2551d. at 12.
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limits. This chapter has illustrated through a descriptive account of the WHO’s efforts in the

global policy realm of nutrition, that the WHO should focus on public deliberation to reach a

shared understanding about appropriate policy responses towards obesity, which would

preserve state regulatory autonomy in obesity reform.
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Introduction

Two distinct, but related questions frame this dissertation: first, who should decide in

the matter of health, and second, what is the most appropriate level of government for engaging

the public. In order to answer these research questions, the dissertation has used obesity reform

as a vehicle to explore these questions. In doing so, the dissertation draws attention to an offen

overlooked aspect of public health lawmaking within the legal and public health literature and

suggests that repeated, discursive interaction between individuals who are differently situated

helps generate, interpret, and develop new health norms. The claims made in this dissertation

apply specifically to obesity reform and to chronic disease prevention more generally. The

arguments advanced also contribute to the broader, emerging theoretical debate on the proper

role of government in the “new” public health paradigm.

In this conclusory chapter, I summarize the principal findings from Chapters Four and

Five specifically and elaborate briefly on their theoretical and policy implications. However, I do

not offer specific policy prescriptions, because doing so would require proposals to be tailored

to a particular local context and legal culture, which means that these proposals would not be

generalizable to theoretical and practical levels. Nonetheless, my focus on the discursive aspect

of public health lawmaking does encourage a bolder political agenda for obesity reformers and a

more ambitious vision of the WHO in the realm of chronic disease prevention.

I. Public Deliberative Spaces

Within different levels of governance, the form and the extent of deliberations differ

considerably. As demonstrated in Chapter Four, local government is advantageously situated in

fulfilling the five conditions of deliberations first articulated in Chapter Three. The case studies in
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Chapter Four further support my claim that the primary public health authority ought to be

located at the level closest to the affected population. Engaging locally encourages the affected

community to take political ownership of public health initiatives, and additionally, fosters local

experimentation that is more reflective of local needs and conditions. Granted, regulating

excessive food consumption tends to be controversial and the government often lacks the

necessary political drive to pursue progressive reform. A process-based approach may, at first

glance, fall short of the public health ideal in achieving substantive outcomes. However,

emphasizing fair process does not necessary mean failure to achieve a fair outcome, given that

what constitutes a fair outcome is often disputed. In this context, it is worth reiterating that a

discursive, process-based approach may actually produce more appropriate policies for those

affected individuals. This is principally because the discursive interaction between participants

exposes them to different normative perspectives and elicits more relevant information for

decision-makers. This in turn improves the quality of decisions. Most importantly, a discursive,

process-based approach encourages the emergence of different normative perspectives,

meaning that participants are encouraged to critically challenge the underlying normative basis

of the debate. In doing so, new health norms are generated within the multiple deliberative

spaces created by obesity reform efforts.

However, this is not to suggest that public deliberation is not possible at the

international level. In fact, as Chapter Five illustrates, deliberation at the international plane takes

on a different form, although it shares some of the general features found in domestic

deliberation. Chapter Five considers the WHO as a transnational deliberative space in which

legal instruments adopted under its auspices—even without binding legal force—collectively

serve an important communicative function about possible future policy directions. This is

particularly useful in shedding new light on public health issues that have historically been low
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political priorities for national governments. Some caveats are warranted. While Chapter Five

advocates that the WHO should reposition itself as a scientific agency in the realm of global

nutrition policy, such a technocratic shift must be accompanied by the strengthening of the

WHO’s deliberative conditions. On an institutional level, this means that the inclusion of civil

society within the Global Monitoring Framework is desirable—even necessary—to verify the

accuracy of data provided by member states.

II. Theoretical Implications

Conventionally, scholars, particularly in the United States, have attempted to solve the

obesity puzzle through an individualistic lens. Chapter Three explores these normative and

theoretical limitations of the dominant approach towards obesity reform predicated on theories

of law and economics. A discursive, process-based approach suggests that in public health

matters, the individual’s and the public’s health interests are not necessarily in conflict with each

other. Moreover, the perceived conflict is often resolvable through increased and repeated

interactions with one another. Most importantly, encouraging public participation in public health

policymaking helps cultivate a collective identity. It can be argued that such an identity is critical

for successful, sustainable public health initiatives. I do not wish to suggest that cariing out

multiple public deliberative spaces at different levels of governance is a panacea for obesity

reform. Although this point is not elaborated in the dissertation, it suggests—and many public

health scholars agree—a need for public health ethics that moves beyond the individualistic

ethos. This is an inquiry worth exploring in future research.

Ill. Policy Implications
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Conclusion

The dissertation has demonstrated that the obesity reform takes place on multiple

scales. One particularly important policy implication arising from the study is that the primary

public health authority should be allocated to local governments. In terms of resource allocation,

this means that national governments should allocate more resources to local governments to

enhance their capability to engage with the public. Moreover, in terms of global legal order this

implies a greater role for the local government where local policy experimentation should be

encouraged. Because public health operates in an evolving policy space, it suggests a need to

preserve the regulatory autonomy of states in experimenting with these nascent measures.

However, this does not mean that the WHO should function purely as a technocratic agency, but

that as argued in Chapter Five, the WHO should focus on new governance tools such as targets

and indicators to embed public health norms into the international legal regime.

The dissertation does not look closely at the various ways in which norms interact with

one another across different level of global governance. Such a study would be worth pursuing

in the future.

Conclusion

Although they are often controversial, new approaches to public health critically

challenge the ways in which we think about the individual, the market and the state. In many

ways, obesity reform is a slow dance between the individual and state, where through repeated,

reasoned exchanges the broader, societal attitude on private and public health are incrementally

shifted.
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