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SECURITIES AND EXCHANGE 
Washington, D. C. 20549

COMMISSION

Request for Interpretive 
Opinion - Rule 144 - 
Securities Act of 1933

Gentlemen:

The purpose of this communication is to request an 
interpretive opinion concerning the holding period specified 
under Rule 144 relating to the definition of the terms "under
writer" in Sections 4(1) and 2 (il), et cetera, under the 
Securities Act of 1933, and particularly as relating to the 
following fact situation:

FACTS:

Communications Consultants, Inc. , a 
California corporation and hereinafter designated 
"CCI", was a wholly owned subsidiary of Arcata 
National Corporation, a California corporation, 
and hereinafter designated "Arcata, Ht all 
times herein mentioned Nation’.l Communications 
Plau-ing Service Incorporated, hereinafter 
referred to as "NCPS" was an Illinois corporation.

On February 21, 1970, Arcata, CCI and 
NCPS, entered into a written Plan and Agreement 
of Reorganisation whereby CCI, would acquire all 
of the assets of NCPS. Payment of the acquisition, 
by shares of the capital stock of Arcata were to 
be issued to NCPS.

Under the terms of the Plan of Reorganization, 
the date of closing was fixed at March 6, 1970. 
A subsequent Amendment to the Plan extended the
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date of closing to March 16, 1970. On that same 
date, to-wit: March 16, 1970, Arcata CCI, and 
NC'S entered into an Agreement of Fledge.

Pursuant to the terms of the Agreement of 
Fledge, a certificate for fourteen thousand seven 
hundred thirty-three (14,733) shares of the capital 
stock of Arcata previously delivered to CCI to be 
utilized for the purchase of the assets of NCI'S 
in accord with the provisions of the rlan was to ‘ 
be delivered by CCI upon the closing, tc. NCrS 
with the provision that the certificate was to be 
placed in escrow with an escrow agent designated 
therein.

Paragraph 3. of that Agreement of Pledge 
pi .'vided as follows:

"The Company (NCPS) shal* be entitled 
to exercise and enjoy al’ voting, dividend 
and other rights with respect to the 
shares, unless receipt of any dividend 
or other right would, in the opinion of 
the Company’s (NCf S) counsel, jeopardize 
the status of the transaction contemplated 
by the -lan as a "reorganization" (as 
defined by Section 368 (a) (I) (c) of the 
Internal Revenue Code of 1954, as amended) 
but, except as provided in Article IV 
below, shall no be entitled to transfer, 
sell or otherwise dispose of any of the 
shares unless in the opinion of counsel 
for Arcata such disposition will not 
involve a violation of the Securities Act 
of 1933, or the California Corporate 
Securities Law of 1963".

Article IV of the Agreement provides as follows:

"IV

This pledge shall terminate and escrow 
. shall release the shares to the

Company (NC'S) when the following 
conditions have been met:

i
(a) The Stock Book of the company 

and al', certificates representing 
the outstanding stock of the

t
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company have been received by 
escrow agent and inspected by 
Arcata's counsel and the same 
appear to be in good order.

(b) All the stockholders of record 
of the company hhall have —.... -
eutered into the Investors 
Agreement".

On March 16. 1970, CCI delivered to the 
escrow agent for NCPS a certificate for fourteen 
thousand seven hundred thirty-three (14,733) shares 
of the capital stock of Arcata, which delivery was 
pursuant to the Escrow Agreement hereinabove set 
forth. The conditions relating to the release of the 
certificate were eventually fulfilled in March. 1970.

Subsequently, NCPS went through a dissolution 
proceeding, and on January 24, 1972, the shares 
of Arcata hereinabove mentioned were transferred 
to the three remaining shareholders of NCPS, 
constituting a distribution of the corporation's assets 
upon dissolution. The three remaining shareholders, 
who are our clients, thus actually took legal title 
to the shares on January 24, 1972. In the original 
Plan and Agreement of Reorganization, there were 
included certain earn-out provisions whereby CCI 
agreed to deliver to NCPS (or to the stockholders 
of NCPS if it had been dissolved) additional 
common shares of Arcata, the number of which 
was to be determined in accord with a formula 
specified in the earn-out provision. As a further 
contingency, the earn-out snares were to be 
delivered over three fiscal years spanning 1970 
to 1973, and the number of shares to ba delivered 
in each of the three fiscal years involved was to 
be calculated in accord with formulae set forth in 
the Plan and relating to defined earnings for the 
current fiscal year, prior fiscal year, and 
subsequent fiscal year.

• Subsequently, and specifically on April 15, 
1971, Arcata, the successor to CCI, and the 
shareholders of NCPS entered into an Indenture of 
Amendment to Plan and Agreement of Reorganization1 
whereby the provisions in the original Agreement

v
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and Plan of Reorganization pertaining to earn-out 
shares were amended. As a result of that Indenture 
of Amendment, the parties agreed that ACI, the 
successor to CCI, was to deliver to the share
holders who were parties to the Agreement 
'certain specified numbers of shares of Arcata 
common stock on May 31, 1971, May 31, 1972, 
and May 31, 1973, Any contingencies contained in 
the original 'lan and relating to the earn-out 
shares which were based upon earnings for any 
fiscal year were eliminated. Thus as of April 15, 
1971, those shareholders who were a party to 
the Indenture Agreement became unqualifiably 
entitled to receive the number of shares to be 
distributed on each of the three dates hereinabove 
mentioned, and the first distribution was made 
subsequent to May 31, 1972,

All of the shares of Arcata National referred 
to herein were of the same class, all having the 
same preferences and privileges, and all were, 
and arc, unregistered.

Each of the shares herein referenced is 
subject to an Investment Agreement.

REQUEST FOR INTERPRETIVE QIRNTENS;

Haviag in mind the fact situation hereinabove 
outlined, we request the interpretive opinion of 
the Commission on the following questions:

(1) /it the time the certificate for fourteen 
thousand seven hundred thirty-three 
(14, 733) shares wa3 transferred to 
the escrow agent pursuant to the 
Escrow Agreement constituting part 
of the Agreement of Plan of Reorganiza
tion, to-wit: March 16. l?70, did 
NC PS have such a beneficial interest 

. in the shares as to constitute NCPS 
a "beneficial owner" of the shares so 
as to .start running the holding period 
specified in Rule 144.
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(At the time of the delivery of the shares 
into escrow, the assets of NCPS had 
been acquired, and under Article III 
of the I ledge Agreement, NCPS was 
entitled to exercise and enjoy all 
voting, dividend, and other rights 
wi‘h respect to the shares. NCPS 
was restricted only as to transfer of 
the shares during the period the . 
shares were in escrow. It would 
therefore appear to us that from 
March 16, 1970 following, NCPS was 
in fact the beneficial owner of fourteen 
thousand seven hundred thirty-.aree 
(14, 733) shares of the capital stock 
of Arcata National. )

(2) The individual shareholders of NCPS 
acquired the shares originally delivered 
by CCI to NCPS as part of the dissolution 
of NCPS. The acquiring shareholders 
were thus successors in interest to 
NCPS. It is permissible, under Rule 
144, for purposes of computing the 
holding period specified under Rule
144, to tack the period in which the 
shares were beneficially owned by 
NCPS to the period in which the shares 
were actually and legally owned by the 
shareholders?

(3) Since by the terms of the Indenture 
Agreement executed on April 15, 1971, 
the shareholders mentioned therein 
became entitled to an unqualified and 
unconditional distribution of shares of 
Arcata National on May 1, 1971, 1972 
and 1973, respectively, and since no 
further consideration would bo paid by 
any of the shareholders for the shares to 
be delivered, is it permissible, under 
Rule 144, to calculate the two year 
holding period from the date of the 
Indenture Agreement, namely, April
15, 1970, or muJt the date of actual 
delivery control?



»

• •

t

*

000049
*• • r

r * **• S .\ *• i

(
*•> ’ ’
•• ✓

Securities and Exchange 
Commission

(

Page Six February 8, 1972

IMth reference to this question, it 
should be noted that under the terms 
of.ths Indenture Agreement the pros
pective distributees have tro Tight 
whatsoever to execute any at the 
voting privileges of the shares tobe 
distributed, nor may »b >se distributees 
exercise any other privileges with 
regard to the shares until the actual 
date of delivery.

This letter is addressed to you in accord with your 
Release dated January 11, 1972, wherein it is indicated that 
interpretive letters to assist persons in complying with the 
new Rule 144 would be issued. We note that that Release 
also sets forth a form of Notice to be filed with the 
Commission in connection with any transaction undertaken 
pursuant to Rule 144. A copy of that prescribed Notice is 
in our possession; however we are unable to determine 
whether actual prepared forms are issued and required by 
the Securities and Exchange Commission, or whether we 
may draft a particular Notice complying with the form 
indicated. If in fact printed form3 are required, would 
you please advise where the same may be obtained.

Should there be any additional qussticns concerning 
the matters herein stated, please contact us.

Very truly yours.

LOIS J.^SAMPINL

LJS:s3

A 
I
R

t, 
I

A 
M

<


	image_0001_044.pdf
	image_0001_045.pdf
	image_0001_046.pdf
	image_0001_047.pdf
	image_0001_048.pdf
	image_0001_049.pdf

