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ABSTRACT  

 

 

In the past three decades, the construct of second language (L2) writing complexity has 

been theorized and refined in both second language acquisition (SLA) (Crossley, 2020; Housen, 

De Clercq, Kuiken, & Vedder, 2019; Lu, 2011; Norris & Ortega, 2009) and Systemic Functional 

Linguistics (SFL) research (Byrnes, 2009; Ryshina-Pankova, 2015; Schleppegrell, 2004). The 

general consensus is that lexical and syntactic variations are regarded as signs of advanced 

academic writing. The contemporary legal writing pedagogy, however, is informed by the Plain 

English Movement (Benson, 1985; Dorney, 1988; Felsenfeld, 1981), which largely discourages 

the use of overly complex structures and “elegant variations.” The recommendation to use plain 

English in legal writing thus poses a challenge to the theoretical consensus in SLA and SFL 

research and raises a question about the conceptualizations and assessment of writing complexity 

in academic legal writing classrooms.  

This dissertation consists of three interrelated studies and aims to address this 

contradiction by examining the development and assessment of writing complexity (i.e., lexis, 

syntax, and discourse) in 246 hypothetical legal essays written by 31 international (LL.M.) 

students over one-year of legal language study at the Georgetown University Law Center. In 

Study 1, I used a structural, corpus-based approach and tracked the changes of 31 students’ 

lexical and syntactic complexity in six data collection points over one year and compared the 
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complexity indices with those benchmarked by eight model essays. In Study 2, I offer an in-

depth discussion of four students’ distinct developmental trajectories of discourse complexity, 

which I analyzed through the system of engagement (Martin & White, 2005) from the SFL 

perspective. Finally, in Study 3, I adopted a mixed-methods approach to investigate two legal 

instructors’ conceptualizations of writing complexity in the classroom setting. Results showed 

that overall students were able to write with significantly more sophisticated words and, in the 

second semester, significantly shorter sentences, a pattern consistent with the pedagogical focus 

of the program. Additionally, the four individual trajectories of discourse complexity indicate 

that, even when starting with a similar proficiency level, some students constructed increasingly 

complex legal discourse by actively engaging different legal voices through dialogic expansion 

and contraction, while others only made marginal progress. Consistent with the instructors’ 

conceptualizations of writing complexity, structurally more complex essays were not necessarily 

of higher text quality. In fact, the instructors’ assessment of text quality was found to be 

influenced by a number of external factors, such as students’ performance in comparison to 

others and their academic progress in the program. I conclude by discussing some additional 

insights that emerged from the dissertation such as the boundaries between text modeling and 

plagiarism, as well as the role of text length in assessing timed writing. Finally, I call for a 

critical reflection on the pedagogical principles of Plain English and highlight the value of an 

integrated structural-functional approach to holistically understand the construct of L2 writing 

complexity in academic legal writing.  
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CHAPTER 1: INTRODUCTION 

 

1.1 Writing Complexity Research: Current State and New Perspectives 

As writers develop expertise in a given subject-matter, their language is typically 

observed to become more sophisticated and more complex, in the sense of both linguistic 

structures and content. Experts who write in an additional language are likely to exhibit 

increased complexity as their command and confidence in the new language also grow over time. 

Writing complexity in an additional language, or what is commonly known as second language 

(L2) writing complexity, has attracted accumulated interest from researchers in the fields of 

second language acquisition (SLA) (e.g., Bulté & Housen, 2012; Deng, Lei, & Liu, 2020; 

Housen, De Clercq, Kuiken, & Vedder, 2019; Lu, 2011; Norris & Ortega, 2009; Ortega, 2003; 

Wolfe-Quintero, Inagaki, & Kim, 1998), L2 writing (Byrnes, 2009; Ryshina-Pankova, 2015; 

Yoon & Polio, 2017), and language assessment (e.g., Biber, Gray, & Staples, 2016; Crossley, 

2020; Crossley & McNamara, 2014; Kyle & Crossley, 2018; Yang, Lu, & Weigle, 2015). In the 

past three decades, the construct of L2 complexity has been continuously theorized and refined 

by researchers who strive for higher measurement consistency, construct validity, and more 

meaningful, contextualized interpretations.  

L2 complexity has been defined and operationalized in various ways depending on the 

interest of analysis and theoretical framework adopted by the researchers, and over time it has 

also been claimed to be multidimensional rather than amenable to measurement via one or very 

few strategies. Generally, two approaches can be distinguished. One is a structural approach that 

focuses on the formal structures of linguistic units or systems, which is also called “linguistic 

complexity” in the taxonomy of complexity construct proposed by Bulté and Housen (2012, p. 
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23). Linguistic complexity is commonly measured by the length or frequency of certain lexical 

forms, phrasal constructions, and syntactic structures. On the other hand, a Systemic Functional 

Linguistic (SFL) approach focuses on the discourse semantic level of complexity. Scholars 

adopting this approach believe that the deployment of linguistic resources is essentially 

motivated by the meaning-based, contextual, and communicative demands of the target tasks. 

Therefore analysts should focus on the communicative functions of complex linguistic forms, 

such as learners’ ability to use grammatical metaphors (e.g., nominalizations) in advanced 

academic writing (Byrnes, 2009; Gentil & Meunier, 2018; Liardét, 2013, 2016; Ryshina-

Pankova, 2015) or school writing (Schleppegrell, 2004), to make lexicogrammatical choices that 

befit the specific rhetorical demands of certain genres (Yasuda, 2015), and to use appropriate 

registers (e.g., vocabularies, syntactic structures, and discourse markers) to accommodate 

different communicative contexts with flexibility (Qin & Uccelli, 2020).  

Despite the prominent development in complexity research in their own right, there has 

been little synergy between the structural and the functional approaches thus far. Lu (2019) 

pointed out at the American Association for Applied Linguistics (AAAL) conference that the 

structural approach should be supplemented by a functional approach so as to establish the 

connection between form and meaning in complexity research. At the same conference, Byrnes 

(2019) also urged researchers to envision L2 writing complexity development under a curricular 

optic. A growing number of empirical studies have promptly responded to these calls to adopt a 

functional-oriented approach to writing complexity (e.g., Lu, Casal, & Liu, 2020) and to connect 

complexity research to pedagogical practices (e.g., Jin, Lu, & Ni, 2020). However, much remains 

to be learned regarding how the structural and functional approaches can complement each other 

in understanding writing complexity in disciplinary writing, as well as how writing complexity 
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research can be connected to the actual pedagogical and assessment decisions that language 

instructors face in content-based language instruction.  

To push forward the study of writing complexity under a fuller perspective, I undertake a 

two-pronged approach in this dissertation that engages both the structural approach and the 

systemic functional approach. Maintaining a close focus on the curricular context, I created an 

L2 legal writing corpus and carried out my research in the context of a university program 

devoted to academic legal writing, an area for English for Academic Purposes (EAP) which is 

currently gaining ground in universities and Law Schools across the U.S., yet has received scant 

attention from L2 researchers. The few relevant studies that focus on English for legal purposes 

have mostly examined legal writing materials (Candlin, Bhatia, & Jensen, 2002), academic 

discourse socialization of international LL.M. students in classrooms (Baffy, 2016, 2017, 2018), 

concept-based instruction in teaching analogical reasoning to LL.M. students (Kurtz, 2017), 

interactions between legal and linguistic concepts in the legal memorandum (Hartig, 2016a), and 

the development of disciplinary concepts in L2 legal literacy (Hartig, 2016b). Hartig and Lu 

(2014) is thus far the only study that has investigated the issue of writing complexity in academic 

legal writing, yet its scope is limited to the use of passive voice and nominalizations. To my 

knowledge, no study has systematically examined writing complexity development and 

assessment across lexical, syntactic, and discourse levels under a curricular lens.   

In the legal English program under the current study, the pedagogical approach has been 

informed by what is called the “Plain English Movement” (see more details in Chapter 2, Section 

2.1), which has dominated the field of legal writing. This pedagogy discourages the use of legal 

jargon, embellishing synonyms, and overly-complex language structures. However, the goal of 

Plain English in legal writing appears to contradict the general consensus on writing complexity 
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in both SLA and SFL, as researchers in these fields view the increases in language complexity as 

signs of progress and development (e.g., Byrnes, 2009; Bulté & Housen, 2014; Crossley & 

McNamara, 2014; Norris & Ortega, 2009; Ryshina-Pankova, 2015; Schleppegrell, 2004). 

Drawing on both structural and functional insights into writing complexity, I aim to address the 

question of how writing complexity manifests itself as multilingual students develop their 

English and improve their ability to write sophisticated legal genres over their one-year intensive 

academic training. 

 

1.2 Situating the Study 

This dissertation was carried out in a one-year EAP-like curriculum embedded in the 

two-year LL.M. program at Georgetown University Law Center. The same type of program has 

been the object of study in the past, by Baffy (2017, 2018), Hartig (2017), and Kurtz (2017). The 

LL.M program in this dissertation is designed with the overarching goal to enhance students’ 

legal English proficiency and acculturate them into the U.S. legal discourse. The first year of the 

EAP-like curriculum is specifically designed for international, multilingual students who have 

already received the equivalent to a Juris Doctor (J.D.) degree in their home countries before 

admission into the LL.M. program. These students seek to improve their English proficiency in 

the first year before they enter the “regular” track of the curriculum in the second year, which 

focuses mainly on content knowledge. In other words, this one-year curriculum serves more or 

less as preparatory training in legal English language to facilitate the international students’ 

smoother transition into the content-based curriculum in their second year of study. The majority 

of these students scored under 100 (out of 120) on the Internet-based Test of English as a 

Foreign Language (TOEFL iBT) or the equivalent of a 7 (out of 9) on the International English 
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Language Testing System (IELTS) upon their admission, which is the cutoff score for admission 

into the “regular” track of the curriculum. A handful of students who scored higher than the 

cutoff score (i.e., TOEFL iBT 100 or IELTS 7) could directly take the second year “regular” 

track but they voluntarily enrolled in the EAP-like program in order to receive more intensive, 

systematic legal language training. Many of them are foreign-trained lawyers who have rich 

professional experiences in legal firms, governments, the military, and academia. Their 

motivation to pursue a law degree in the U.S. is to earn global credentials and opportunities to 

practice law in international law firms and U.S. jurisdictions (see Baffy, 2016).  

 This dissertation was situated specifically in the Academic Legal English (ALE) class, a 

year-long course designed to prepare students for the linguistic and intellectual demands of their 

second year of the LL.M. study. According to the syllabus description, this course primarily 

focuses on developing language skills for understanding and producing legal academic texts. It 

consists of three sections attended by the same students, and each section is taught by a different 

legal language instructor who focuses on language skills, legal analysis skills, or a combination 

thereof. In this course, students are asked to produce multiple legal texts in various formats 

throughout the academic year. Some common genres include case briefs, legal scholarly papers, 

and hypothetical legal writing.  

Hypothetical legal writing is the focus of analysis in this study. It is an essential genre 

that students need to master in order to excel in law school exams. This special genre is also 

referred to as “problem-solving essay” (Candlin, Bhatia, & Jensen, 2002), “hypothetical case” 

(Burnham, 1987), “hypothetical reasoning” (Bench-Capon & Prakken, 2010), or simply 

“hypothetical writing.” It follows the moves of common law argumentation, such as the Issue-

Rule-Application-Conclusion framework (widely known as “IRAC”) or its variations such as the 
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Conclusion-Rule-Explanation-Application-Conclusion framework (“CREAC”) (see Strong, 

2018). This genre resembles authentic legal analysis tasks that students will perform in actual 

workplaces. It requires students to take the position of a lawyer or a trial judge and make ethical 

and strategic decisions in light of the relevant law(s) and based on the facts provided in the 

hypothetical legal scenario (see Candlin, Bhatia, & Jensen, 2002).  

Hypothetical legal writing is an interesting genre because it integrates features from both 

academic and professional writing—It is expected to be highly formal and technical, but at the 

same time also intelligible to a lay audience who may be interested or involved in the case. The 

dual expectations thus pose substantial challenges for multilingual writers. On the one hand, 

students need to use formal, legal terminologies to establish authority and demonstrate 

membership to the legal discourse community (Baffy, 2018; Hartig 2017; Hoffman, 2011). On 

the other hand, they need to avoid using excessive legal jargon and complex sentence structures 

that might deter or exclude the general public from being informed about legal matters (Garner, 

2013; Haigh, 2018). This dissertation examines hypothetical essays written by 31 LL.M. students 

over one-year of legal language study, analyzes how they develop their ability to write in the 

sophisticated ways called for by the hypothetical genre, and traces how their writing may have 

been shaped by the Plain English principles in a legal writing classroom. 

  

1.3 Significance of the Dissertation  

This dissertation makes several important contributions to the fields of applied linguistics 

and legal education. At the theoretical level, it broadens the understanding of writing complexity 

by encompassing perspectives from both structural and SFL approaches. It also contextualizes 

interpretations of writing complexity under a curricular lens by expanding the scope of writing 
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complexity research to legal education and by drawing on instructors’ perspectives and insights. 

With these goals in mind, I hope to sensitize the field to new understandings of writing 

complexity that are grounded in content-based, interdisciplinary contexts, where new knowledge 

and perspectives may be sparked and generated.  

At the methodological level, this dissertation takes on diverse quantitative and qualitative 

approaches to data elicitation and analysis, including corpus-based structural analyses, SFL-

based engagement analyses, case study analyses, think-aloud protocols, and a focus group, each 

of which contributes to a fuller picture towards the development and assessment of writing 

complexity in a legal writing classroom. A unique feature of the current study is that all the 

aforementioned analyses are carefully selected and developed based on my classroom 

observations of the ALE classes, informal after-class meetings with the students and the course 

instructor, as well as a variety of documents and artifacts from the class (i.e., instructional 

materials, PowerPoints, quizzes, and instructors’ written feedback on student essays) over one 

year. These ethnographic approaches, though not directly informing my research questions, offer 

great insights into the educational context, and help contextualize my findings at each stage of 

analysis and interpretation.  

Finally, at the pedagogical level, this dissertation aims to shed light on LL.M. programs 

in the U.S., with a specific focus on the development and assessment of hypothetical legal 

writing among multilingual students. The findings offer implications for legal language 

instructors on how to cope with issues that make frequent appearances in multilingual students’ 

writing, such as convoluted sentences, unclear expressions, over-reliance on subordination, 

circular reasoning, and grammatical mistakes. The study also calls for a critical reflection on the 
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Plain English pedagogy and proposes agendas to better support individual learners in disciplinary 

studies.  

 

1.4 Structure of the Dissertation  

 The dissertation consists of three interrelated studies that respectively delve into the 

structural approach to writing complexity, the SFL approach to writing complexity, and 

instructors’ conceptualizations of writing complexity in classroom assessment. In Study 1, I 

analyzed L2 legal writers’ group developmental trajectories in writing complexity at the lexical 

and syntactic levels from a structural perspective. Next, in Study 2, I examined four individual 

writers’ developmental trajectories in achieving varying degrees of discourse complexity, 

specifically from an SFL perspective on how they engaged different legal voices to advance their 

main arguments. Finally, in Study 3, I explored how instructors conceptualized writing 

complexity in legal writing and to what extent their conceptualizations aligned with theories and 

practices in SLA and L2 writing research. 

The dissertation is specifically organized as follows. In this chapter, I have briefly 

introduced writing complexity research and my motivation to pursue both the structural and 

functional approaches to the study of hypothetical legal writing. I have also described the 

research context and the significance of this dissertation. In Chapter 2, I first give an overview of 

academic legal discourse, specifically on three revised views (i.e., a formalist perspective, a 

process perspective, and a social perspective) of legal writing from a pedagogical standpoint in 

light of the Plain English Movement. I then review the existing literature on the construct of 

writing complexity from two theoretical perspectives: the SLA structural approach and the SFL 

approach. I also note some applications of usage-based thinking to the study of L2 complexity, 
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which take frequency and corpus linguistics as their key elements. This is followed by an 

overview of writing complexity in longitudinal studies. Next, I review the existing literature that 

examines the relationship between writing complexity and writing quality, as well as studies on 

assessing L2 writing through rubrics. I end this chapter by presenting the research questions. In 

Chapter 3, I present the research methods for each of the three interrelated studies.  

In Chapters 4 to 6, I present the results of the three studies in turn. In Chapter 4, I show 

the results of the group trajectories of syntactic and lexical complexity. I analyze the trajectories 

of seven complexity indices and offer both quantitative and qualitative evidence to demonstrate 

students’ development over time. In Chapter 5, I report four case studies of discourse complexity 

development with a focus on how students engaged legal voices in hypothetical essays. I analyze 

their distinct developmental trajectories and explain how and why some students are able to 

achieve a higher level of discourse complexity than their classmates by the end of their training. 

In Chapter 6, I present findings with regard to the two experienced legal instructors’ 

conceptualizations of writing complexity through a mixed-methods approach. I conclude the 

dissertation in Chapter 7 where I bring together the findings in the three studies. I summarize 

main findings, discuss major themes that emerged from the findings, and share the gains from 

combining the structural and the functional approaches to the investigation of writing 

complexity. I close by acknowledging the limitations of this dissertation and offering suggestions 

for future research.  
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CHAPTER 2: LITERATURE REVIEW 

 

2.1 Understanding Academic Legal Writing 

In the field of legal writing, perspectives towards what counts as good legal writing in 

English as a first language (L1) have shifted drastically over the past five decades, as chronicled 

by Hartig and Lu (2014). Traditionally, lawyers preferred Latin terms over plain English and 

long sentences over short ones in legal documents. One consequence, however, is that these 

traditional legal texts, albeit professional, are considered highly reader-unfriendly for lay people 

outside the legal community.  

In the 1970s, the U.S. legal academy was swept by the Plain English Movement (see 

Benson, 1985; Dorney, 1988; Felsenfeld, 1981; Kimble, 1992), under which the use of legalese 

and “elegant” syntactic variations was criticized and discouraged. Dorney (1988) used the 

following revised definition on “utility users’ (city) tax” from the Southern California Gas 

Company’s utility bill to demonstrate the difference that implementing Plain English principles 

can make: 

Original  

“utility users’ (city) tax”—a tax imposed upon all utility users in a city, other than gas or 

electric corporations, using gas that is delivered through mains or pipelines, the tax 

imposed is on the charges made for such gas. 

Revision 

“utility users’ (city) tax”—a tax charged by some cities for gas used by customers. These 

cities require us to collect this utility users’ tax for them. (p. 49) 
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In fact, since the emergence of the Plain English Movement in the 1970s, Plain English 

has been widely promoted both in educational and professional legal settings as well. This is 

evidenced by the popularity of textbooks like Wydick’s (2005) Plain English for Lawyers, where 

Wydick offered several concrete suggestions on how to make legal writing clear and concise, 

such as by omitting unnecessary words, avoiding using nominalization when it could be 

substituted by a simple verb, and staying away from “elegant variations” when they may cause 

confusion (pp. 7-40). In line with Wydick’s suggestions, Bryan A. Garner, a British lawyer, 

wrote that good legal writing “says in the plainest language, with the simplest, fewest, the fittest 

words, precisely what it means” (quoted in Kelley, 2018, p. 176). It appears that the 

contemporary practices prevalent in legal writing contradict with findings and recommendations 

in L2 academic writing research, in which lexical and syntactic variation and sophistication are 

considered signs of advanced, superior writing. 

Still, the Plain English Movement is not without criticism. In their review of 56 legal 

writing books published after 1985, Candlin, Bhatia, and Jensen (2002) noted that many books 

suggested simplifying legal language at the formal, lexicogrammatical level. Notwithstanding the 

influence these books had on the U.S. legal community, they pointed out that the broad, 

uncritical application of Plain English principles may mislead learners to disregard the 

connections between lexicogrammar and the discourse of legal writing. Similarly, Hartig and Lu 

(2014) focused on passive voice and nominalization in legal memoranda using a corpus 

approach, noting that one of the most prominent problems in low-rated novice texts were less 

about not following Plain English principles than about learners’ ability to clearly and accurately 

communicate their intended meaning to the target audience. They proposed that fostering 

learners’ genre and register awareness and emphasizing the connection between linguistic 



 12 

choices and semantic meaning rather than focusing simply on the surface-level 

lexicogrammatical forms, would benefit learners in the long run.  

 Indeed, reflections on the impact of the Plain English Movement on legal writing 

education can be traced as far back as the early 1990s. Rideout and Ramsfield (1994) outlined 

three revised views of legal writing from a pedagogical standpoint: a formalist perspective, a 

process perspective, and a social perspective, all three of which are widely adopted in the U.S. 

law schools. Here, I review each in turn and discuss how each perspective interacts with the 

current pedagogical practices in legal education and applied linguistics.  

 The first revised view of legal writing is a “formalist perspective” (Rideout & Ramsfield, 

1994, pp.49-51), which is the product of the Plain English Movement in the 1970s. The primary 

pedagogical concerns of a formalist perspective are the form and structure of the legal text, such 

as the format, organization, language, and style. Under this perspective, good legal writing, as 

Wydick (2005) articulated, is “plain English” (p. 5), and the clarity and accuracy of the text are 

the primary focuses of its subject matter. Similar to the concerns raised by Candlin, Bhatia, and 

Jensen (2002) and Hartig and Lu (2014) mentioned earlier, Rideout and Ramsfield 

acknowledged the ongoing popularity and the influence of Plain English in the legal writing 

community, but cautioned against the assumption of the formalist perspective that language is 

separated from its meaning—It is simply a vessel through which meaning is conveyed or in their 

words “a transparent medium for meaning” (p. 49). Rideout and Ramsfield warned that if 

teachers were to exclusively adopt this formalist approach in the classrooms,  learners might 

focus solely on the surface structure in their written product while neglecting other meaning-

making resources. This criticism is later supported in a survey study conducted by Felsenburg 

and Graham (2010) on law students’ perceptions of legal writing skills in the first week of a legal 
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writing class, where they found that 19.1% of the law students indicated struggles with verbosity, 

a surprising result when compared to the fact that only 2.5% expressed concerns with legal 

analysis, which is indeed the most important element in legal writing. It is important to note that 

although the Plain English Movement in legal writing has been criticized for what appears to be 

its exclusive focus on the form and structure, its legacy in terms of writer awareness and 

pedagogical practices is highly valued by the contemporary legal writing community. 

 The “process perspective” in legal writing research (Rideout & Ramsfield, 1994, pp. 51-

56) shifts the focus from product to process. Under this perspective, writing is a dynamic, 

recursive process, which occurs and recurs throughout the planning, drafting, and re-drafting 

stages. Good legal writing, therefore, is not only concerned with both concise and precise writing 

styles in the finished product but also should concern itself with how the writing process may 

help the writer construct meaning and materialize thoughts. Therefore, the choice of linguistic 

forms is invoked by the writer's thoughts rather than a set of prescribed rules listed in the 

textbooks. Under this process-oriented pedagogical perspective, the legal writing classroom 

typically includes activities that establish close connections between writing and legal analysis, 

such as multiple-draft assignments and collaborative writing. Despite the much enriched 

theoretical standpoint, the process-oriented perspective is confined to the study of the individual 

writer. Rideout and Ramsfield noted, however, that the social contexts or discourse communities 

in which the actual writing takes place are largely overlooked in the process approach. 

 The third and widely accepted perspective—the “social perspective” (Rideout & 

Ramsfield, 1994, pp. 56-61), considers writing as a social practice. It broadens the scope of legal 

writing to include the legal discourse community as the primary force in choosing rhetoric forms. 

Under this perspective, good legal writing incorporates widely-accepted conventions and 
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practices in the legal discourse community so as to perpetuate membership in that community. 

This third perspective largely aligns with the genre-based pedagogy to teaching writing in the 

fields of L2 writing and SFL research, where context and target audience are prioritized in 

teaching and learning (e.g., Byrnes, 2012, 2019; Ryshina-Pankova, 2015; Schleppegrell, 2004; 

Yasuda, 2015). This social perspective to legal writing has been widely adopted in L2 legal 

writing classes. For example, Hoffman (2011) proposed a discourse analysis methodology to 

assist international law students in acquiring legal English. By highlighting the background 

knowledge that is shared in the legal community and that is embedded in various authentic legal 

documents, Hoffman was able to discuss with the international students how shared, assumed 

knowledge was manifested in the production and interpretation of legal texts and help them 

acculturate to the legal discourse community. Similarly, Baffy (2018) demonstrated a discourse 

strategy used by a professor in an EAP course to help international law students familiarize 

themselves with written academic legal discourse. In her study, she analyzed one professor’s 

‘constructed’ speech of “writers” and “readers” in academic texts and how it helped the learners 

reflect on their writing as well as the potential impact of writing choices on the target audience.  

 Despite some limitations, the three aforementioned perspectives continuously advance 

our understanding of academic legal writing and contribute to more refined pedagogical 

practices. In light of these revised perspectives, this dissertation examines how L2 writers 

navigate writing complexity at lexical, syntactic, and discourse levels in response to the Plain 

English Movement on the one hand and, on the other, the communicative demand of the legal 

discourse community. For the remainder of this Chapter, I first provide an overview of the 

existing literature with regard to the construct of writing complexity from two theoretical 

perspectives: a structural perspective and a systemic functional perspective. I then review 
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empirical studies that investigated: (a) L2 writing complexity in longitudinal studies, (b) L2 

writing complexity in relation to writing quality, and finally (c) the application of writing 

assessment rubrics in classroom settings.  

 

2.2   The Construct of Writing Complexity Through Different Theoretical Lenses 

 In this section, I review two theoretical approaches to L2 writing complexity: (a) a 

structural approach that primarily focuses on the internal structure of language (Section 2.2.1), 

and (b) an SFL approach that takes into account the meaning aspect of complexity (Section 

2.2.2). These two approaches have been widely discussed in the mainstream research on 

complexity, as discussed in Chapter 1 (Section 1.1). In addition, I will also briefly examine an 

application of a usage-based idea that considers frequency as a primary factor for complexity and 

draws on corpus to inform analyses (Section 2.2.3). The frequency tradition in L2 research has 

made less explicit connections to complexity research, yet it is an emerging move that 

foregrounds the use of corpus and the frequency of verb constructions. While the current 

dissertation focuses primarily on the structural and functional approaches, considering the 

centrality of verbs in legal writing, I include this last approach intentionally to provide a more 

comprehensive picture of the legal writing process.  

 

2.2.1 The Structural Approach to Writing Complexity 

 The most commonly adopted approach to writing complexity in SLA research is a 

structural approach that focuses on using large-scale linguistic indices to gauge the internal 

structure of language. More specifically, these indices usually include the relative frequency or 

length of certain lexical and syntactic structures. For example, to calculate lexical density, 
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researchers may count the content words and divide them by the total number of tokens. For 

subordination complexity, researchers may calculate the mean clauses per T-unit (e.g., Bulté & 

Housen, 2012; Crossley & McNamara, 2014; De Clercq & Housen, 2017; Johnson, 2017). Some 

studies have also examined complexity at the discourse level in this way, for example, by 

counting the frequency of cohesive devices in academic discourse (Crossley, Kyle, & 

McNamara, 2016). The structural approach has been adopted in different areas of study, such as 

study abroad research (e.g., Pérez-Vidal, & Barquin, 2014; Serrano, Llanes, & Tragant, 2016), 

Complex Dynamic System Theory (CDST) studies (e.g., Verspoor, Schmid, & Xu, 2012; Hou, 

Verspoor, & Loerts, 2016; Zheng, 2016), EAP studies (e.g., Knoch, Rouhshad, Oon, & Storch, 

2015), high-stakes standardized tests studies (e.g., Lin & Chen, 2020), and studies analyzing 

teaching materials (e.g., Jin, Lu, & Ni, 2020).   

The SLA structural approach to research into L2 complexity has specifically reached 

several conclusions that can help guide future studies. First, L2 complexity is a multidimensional 

construct, and each construct consists of multiple dimensions that are necessary to assess 

different qualities (Bulté & Housen, 2012; Housen et al., 2019; Norris & Ortega, 2009; Pallotti, 

2015). For example, lexical complexity is typically measured in terms of the three dimensions of 

lexical diversity, density, and sophistication (see Kyle, 2019a, 2019b; Jarvis, 2019; Johnson, 

2017). Syntactic complexity, in particular, encompasses five distinct dimensions: overall 

complexity (e.g., mean length of T-unit), subordination complexity (e.g., the mean number of 

clauses per T-unit), phrasal complexity (e.g., the mean length of clause), coordination 

complexity (e.g., coordinate phrases per clause), and particularly sophisticated structures (e.g., 

complex nominals per clause). Norris and Ortega (2009) have suggested that researchers should 
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aim to use non-redundant measures to capture distinct dimensions since each dimension carries 

distinct qualities.  

 Second, L2 complexity is not only multidimensional but also multilayered. Bulté and 

Housen (2012) made a broad distinction between “absolute complexity” which refers to the 

kinds of metrics discussed earlier, and “relative complexity” which refers to the cognitive 

complexity or difficulty of linguistic forms (p. 23). The absolute complexity can be broken down 

into three components: linguistic complexity (e.g., lexical, morphological, syntactic, and 

phonological complexity), discourse-interactional complexity (e.g., the number and types of turn 

changes in speaking), and propositional complexity (e.g., the number of idea units). Another 

common way to establish different layers in the L2 complexity construct is to focus on the main 

linguistic constructs commonly examined by writing researchers, such as lexical sophistication, 

syntactic complexity, and text cohesion (e.g., Crossley & McNamara, 2012; Guo, Crossley, & 

McNamara, 2013; Kim & Crossley, 2018). In the overview of linguistic features in writing 

quality and development, Crossley (2020) discussed how lexical sophistication, syntactic 

complexity, and text cohesion were all different layers of L2 complexity that could be used to 

predict writing proficiency and changes in writing levels. Therefore, a multilayered approach to 

L2 writing complexity can offer a more comprehensive picture of learners’ writing development. 

 Lastly, the development of writing complexity is non-linear and dynamic. It constantly 

interacts with multiple internal and external variables, such as L2 proficiency, task complexity, 

genre, and L1 background (Norris & Ortega, 2009; Ortega, 2003, 2012; 2015). Specifically, in 

terms of L2 proficiency, coordination and subordination have been considered to be the most 

informative indices of syntactic complexity at the beginning and intermediate levels, 

respectively. However, at the advanced level, the role of subordination subsides, as phrasal 
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complexity becomes the most dominant means of syntactic complexity (Norris & Ortega, 2009; 

Ortega, 2003). The gradual transition in focus from coordination to subordination, and finally to 

phrasal complexity reflects the dynamic and non-linear nature of learner developmental stages. 

Such developmental patterns were also observed among L1 English writers in a study by Staples, 

Egbert, Biber, and Gray (2016), who showed that as their academic levels increased, phrasal 

complexity features also increased but clausal complexity features, particularly finite dependent 

clauses, actually decreased.  

Other contributions of the structural approach to complexity are worthy of mentioning. 

For example, the role of L1 in writing complexity has gained increased attention in recent efforts 

to better understand L2 complexity development (e.g., Housen et al, 2019; Lu & Ai, 2015; 

Ortega, 2015). Empirical evidence has shown that L1 background is a salient variable that 

interacts with various aspects of L2 writing complexity, such as morphology (Brezina & Pallotti, 

2019), lexis (Crossley & McNamara, 2012; Jarvis & Paquot, 2012), syntax (Lu & Ai, 2015; 

Neff, Dafouz, Díez, & Chaudron, 2004), and discourse (Crossley & McNamara, 2012). The role 

of L1 background has also been emphasized in Ortega (2015) and Housen et al. (2019), who both 

argued for a cross-linguistic approach to future language complexity research.  

In addition, studies adopting a structural approach to complexity have shown that task 

complexity also mediates the level of writing complexity. In the meta-analysis of task 

complexity and L2 written syntactic and lexical complexity, Johnson (2017) found a positive 

relationship between lexical complexity and certain task-related features, such as task planning, 

topic familiarity, resource-directing features, and reasoning demands. Finally, L2 writers’ ability 

to produce complex forms has also proved to be associated with the functional demands of 

various genres. For example, in comparing ESL students’ language use between narrative and 
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argumentative essays over one semester, Yoon and Polio (2016) found that argumentative essays 

elicited longer production length, higher phrasal complexity, and higher lexical sophistication 

among L2 writers than narrative essays. Such genre effects are also widely discussed in SFL 

research. Specifically, linguistic choices are largely motivated by particular communicative 

demands of the tasks (Byrnes, 2014; Ryshina-Pankova, 2015). An argumentative genre, for 

example, is more likely to elicit more formal, abstract language use, whereas narratives tend to 

elicit more concrete, everyday language use. Therefore, it is vital that L2 writing research 

contextualizes interpretations of writing complexity to account for these factors. 

The structural approach is not without limitations. I will briefly mention two here. One 

caveat of adopting this perspective is the tendency to resort to a simplistic interpretation based 

merely on the length and quantity of the language structures (see Norris & Ortega, 2009; 

Ryshina-Pankova, 2015). The criticism, in other words, is that longer and more instances of 

targeted forms and structures do not necessarily lead to the kind of more mature, sophisticated 

language use that is expected in academic writing. In the same vein, Housen et al. (2019) have 

further addressed the less than straightforward relationship between structural complexity and 

learning difficulty, noting that “a structurally more complex feature or system is not necessarily 

more difficult to learn or process, nor are difficult features necessarily more structurally 

complex” (p. 11). Therefore, it is considered problematic to equate structural complexity with 

difficulty, whether in terms of learning, processing, or understanding (see Bulté & Housen, 2012; 

Housen et al, 2019).  

The other caveat is that the structural approach neglects the functional aspect of L2 

complexity. In their theoretical overviews, Bulté and Housen (2012) and Crossley (2020) both 

made an important move to include discourse complexity in L2 complexity research, though they 
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approached the construct from slightly different angels: Bulté and Housen focus on what they 

noted as “discourse-interactional complexity” (pp. 24-25), which specifically accounts for the 

numbers and types of turn changes in speaking, while Crossley used the concept of “textual 

cohesion” (pp/ 425-427) to approach discourse complexity, which takes into account learners’ 

use of local, global, and inter-document cohesion markers. Despite their efforts, these 

measurements of discourse complexity still rely heavily on the frequency of certain linguistic 

structures. It remains to be explored how discourse complexity can be conceptualized and 

operationalized in a way that shifts the focus from frequency-based analysis at the local level to 

the discursive strategies at the global level. It also remains unclear how previous discourse 

complexity measures can help learners develop logical, coherent arguments beyond using 

surface-level cohesive devices. In this dissertation, I propose that discourse complexity can be 

conceptualized in a more contextualized fashion that connects closely to the curricular focus and 

operationalized through the engagement framework in SFL, which I explain in detail in this 

chapter (Section 2.2.2.2) and Chapter 3 (Section 3.2.2).  

 I have reviewed thus far the scope of existing writing complexity research and the 

consensus in SLA research concerning its multidimensional, multilayered, non-linear, and 

dynamic nature of development. In light of these consensuses, the first study of my dissertation 

adopts a structural approach to examine how L2 legal writers develop different dimensions of 

lexical (i.e., density, diversity, and sophistication) and syntactic complexity (i.e., global, clausal, 

and phrasal complexity) over one-year of instructed legal language study under the influence of 

the Plain English Movement. However, I address the limitations of the structural approach by 

integrating it with the functional study of complexity, using the theoretical framework discussed 

in the next section. 
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2.2.2 The Systemic Functional Linguistic Approach to Writing Complexity 

 Different from the structural approach, the SFL approach focuses on the meaning aspect 

of writing complexity. SFL has been described as a functional-semantic approach to language 

which explores both how people use language in different contexts and how language is 

structured for use as a semiotic system (Eggins, 2004). Halliday and Matthiessen (1999) pointed 

out that “all knowledge is constituted in semiotic systems, with language as the most central; and 

all such representations of knowledge are constructed from language in the first place” (p. 3). In 

other words, the semiotic system enables us to expand meaning potential and make sense and 

meaning out of our physical and social world through the lexicogrammatical resources. The SFL 

approach is considered suitable for expanding previous research on complexity because of its 

central attention to meaning.  

In what follows, I first review existing studies inspired by the SFL approach through 

nominalization, a type of grammatical metaphor (GM) that I will explain in detail in Section 

2.2.2.1. Although nominalizations and other GMs are not a primary focus in this dissertation, it is 

worthy of noting that they are considered essential linguistic resources in SFL research that 

foreground the connection between linguistic complexity and its discourse-semantic function 

(see Ryshina-Pankova, 2015). Next, in Section 2.2.2.2, I introduce the framework of engagement 

(Martin & White, 2015) in SFL research, the foundation for the second study of this dissertation, 

and explain why this framework, of all the ones available in SFL, is ideal to inform the study of 

discourse complexity in the context of hypothetical legal writing.  
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2.2.2.1 Nominalizations as Grammatical Metaphors 

Nominalization is one of the major linguistic resources deployed in traditional academic 

writing and has been investigated extensively in the field of SFL. A key concept to understand 

the function of nominalization in analyzing writing complexity is called grammatical metaphor, 

which is a hallmark of academic discourse (Ryshina-Pankova, 2015; Schleppegrell, 2004). 

Different from the traditional notion of a metaphor (i.e., figures of speech) that represents the 

variations in the meaning of a single lexeme at the semantic level, GM refers to a metaphor at the 

grammatical level entailed in the structural organization (Halliday & Matthiessen, 2004). It 

involves making the same meaning at the semantic level with alternative patterns and structures 

at the lexicogrammar level (Schleppegrell, 2004). Ravelli (1998) offered an example of the 

application of GM that can help elucidate the concept: The sentence “she sailed out of the room, 

which surprised us” can be compacted into a more formal, succinct sentence as in “her sailing 

out of the room caught us by surprise” (p. 134). In this case, the verbal phrase “sail out of the 

room” is reconstrued metaphorically into a noun phrase “her sailing out of the room” in the 

subject position. In other words, GM is a specific linguistic phenomenon in which processes (i.e., 

verbs) and properties (i.e., adjectives) are reworded metaphorically as nouns (Halliday & Martin, 

1993).  

Ryshina-Pankova (2015) noted that nominalization can be used as a potentially 

significant indicator for writing complexity among advanced writers because nominalization 

functions as “attractors of structural complexity” (p. 55). Specifically, nominal groups can be 

modified by a variety of language structures, such as prepositional phrases, attributes, and 

appositions, which allow the accumulation of meaning in extended nominal groups. In contrast, 

verbal groups are less flexible with regard to what can be attached to and clustered around them. 
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Through nominalizations, most productively achieved via GMs, learners can shift away from a 

“dynamic” verb-based style in writing, characterized by a high density of coordination and 

subordination structures, to what is called a “synoptic” noun-based style that is featured by 

tightly compacted information with a high level of cohesiveness (Byrnes, Maxim, & Norris, 

2010; Ortega, 2012). Therefore, GM-based nominalization is considered a productive linguistic 

tool to package dynamic, verbally intricate expressions into static, lexically dense ones, thus 

allowing learners to achieve logical relations within clauses rather than using conjunctions to 

connect multiple clauses (Halliday, 1998; Halliday & Martin, 1993; Schleppegrell, 2004). 

Several studies have shown the prominence of nominalizations via metaphorical 

resources in constructing academic texts. In general, high-proficiency learners tend to produce 

GMs with higher quantity and better quality than low-proficiency learners. For example, in 

Yasuda’s (2015) study on foreign language writer’s meaning-making choices in summary 

writing at a Japanese university, she found that high-proficiency learners of English utilized 

more metaphorical resources in summarizing academic articles in biology than low-proficiency 

learners. Another supporting evidence comes from Gentil and Meunier (2018), who examined 

French-speaking writers’ use of nominalizations in English academic writing over four years. 

They found that the use of nominalizations increased significantly over time as the writers 

responded to increasingly more diverse genre demands. As mentioned earlier, the quantity of 

GMs is not the only maker for successful academic writing. In fact, the quality of the GM and its 

textual functions are just as important, if not more so. Liardét (2016) examined patterns in GM 

use among low- and high-performance learners of English in constructing an argumentative 

essay. Even though she found comparable use of GMs in high- and low-scoring texts, the low-
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proficiency learners needed more scaffolding in order to accurately express their ideas in more 

condensed, succinct expressions and build more cohesive texts. 

 Contrary to the consensus in traditional academic writing, nominalizations have been 

criticized for decades in the field of legal writing (e.g., Cheng & Sin, 2016; Freedman, 2007; 

Mellinkoff, 2004). This is largely because nominalizations are often considered by legal 

professionals to slow down communication efficiency and create misunderstandings. In his 

popular legal textbook, Wydick (2005) explicitly pointed out that one should not overuse 

nominalizations when the same meaning could be delivered through simple verbs — “If you use 

nominalizations instead of base verbs, surplus words begin to swarm like gnats” (p. 23). The 

same concern was also expressed by Kelly (2018), who noted that nominalizations bury the 

action expressed in the verb and often require the use of passive voice. Resorting to action verbs 

in legal writing, these experts said, would humanize the text because the agent of the action 

would be stated explicitly in a shorter and more direct sentence (Garner, 2013; Riera, 2015). 

Nevertheless, it is acknowledged that sometimes nominalizations are necessary, for example 

when they occur as abstract nouns (such as in “we must examine the proposal”), legal 

terminologies (such as in “the plaintiff opposed discovery”), or when the subject of a sentence is 

used to refer to the previous information in order to build text cohesion (such as in “the decision 

might have substantial consequences”) (examples adopted from Kelly, 2018, p. 182).  

 The use of nominalizations in legal writing has also been studied in L2 writing research. 

For example, Hartig and Lu (2013) compared nominalizations in legal expert texts versus learner 

texts, as well as in low- versus high-rated learner texts. They found that expert legal writers used 

nominalizations significantly less frequently than novice L2 writers. However, this finding 

remains tentative because the differences in nominalization use might be attributed to the subject 
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matter: Expert texts were collected from a wide array of issues, from contracts to kidnapping. As 

a result, nominalizations were unevenly distributed in the expert group. In addition, in the 

comparison of the texts written by low- and high-rated learner texts, they did not find any 

significant difference in the use of nominalizations, which indicates that the difference in 

frequencies is not a major factor in distinguishing writings of different qualities. Indeed, their 

qualitative analysis revealed that L2 writers of low-rated essays struggled more with using 

general words or grammar precisely to communicate the intended meaning than with the stylistic 

features at the surface level (e.g., nominalization, passive tense). Such concerns, as they noted, 

could be addressed by a meaning-based approach inspired by the SFL theory, which fosters 

genre awareness by going beyond the surface-level English features and instead by focusing on 

how linguistic choices can help achieve accurate communication in writing.  

 In sum, previous studies have extensively investigated nominalizations as metaphorical 

resources in both traditional academic writing and legal writing, and they have tried to gauge 

how these metaphorical resources contributed to a higher level of writing complexity. It appears 

that nominalization is considered a highly productive linguistic resource in traditional academic 

writing but less so in legal writing. A question that arises is what linguistic choices, if not 

nominalizations, contribute to a higher level of writing complexity and help communicate 

intended meaning clearly in legal writing discourse. To answer this question in the present 

dissertation study, I draw on the system of engagement. In what follows, I discuss how discourse 

complexity can be conceptualized and operationalized through a systemic functional perspective. 
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2.2.2.2 The System of Engagement 

The SFL approach to the engagement analysis is rooted in the belief that all utterances 

are somewhat stanced or attitudinal. According to Martin and White (2005), the system of 

engagement is a network of semantic resources associated with positioning the writer’s voice 

with respect to the value positions of the others delivered in a text. At the core, the engagement 

analysis involves identifying the degree to which speakers/writers acknowledge the prior 

speakers/writers, and the various ways in which they engage with these voices. As White (2005) 

noted, any type of communication, verbal or non-verbal, engages with previous dialogues: It 

responds to, affirms, or anticipates something with respect to other speakers/writers. In other 

words, language is not an abstract system of linguistic forms in isolation from other social 

voices, but instead, it interacts with previous conversations while generating new knowledge. 

The framework, as Martin and White (2005) pointed out, offers a tool to “characterize a 

speaker/writer’s interpersonal style and their rhetorical strategies according to what sort of 

heteroglossic backdrop of other voices and alternative viewpoints they construct for their text 

and according to the way in which they engage with that backdrop” (p. 93). From this dialogistic 

perspective, making a convincing argument and posing an authorial voice require active 

engagement with alternative voices based on the shared beliefs or values in the socially 

constructed community. In this way, writers can offer a credible representation of themselves 

and their work by claiming solidarity with the readers and acknowledging the existence of the 

alternative views (Hyland, 2005).  

Legal writing requires a high level of engagement resources because this discourse has 

legal and, by extension, social consequences: It results in judicial decisions and impacts the 

societies. Lawyers thus need to draw on rules from the law and acknowledge other voices from 
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the legal community in order to establish their arguments and craft a persuasive legal analysis. 

This dialogistic approach is highly valued and widely adopted in American law schools. For 

example, Hoffman and Tyler (2008) emphasized that for successful legal writing it is essential to 

follow what is known in the legal profession as the “common law rubric” (also referred to as 

IRAC, or “Issue-Rules-Application-Conclusion”). A typical common law argument involves 

identifying legally significant facts of the case, drawing on rules in a common law jurisdiction, 

explaining how the legally relevant facts are connected to the rules, and finally providing a 

conclusion for judicial decision (p. 61). In conducting a convincing legal analysis, learners need 

to deploy linguistic resources to argue from different positions while advancing their legal 

stances.  

To systematically investigate what linguistic resources are deployed by legal writers in 

taking a stance and engaging with alternative dialogues, the system of engagement is a useful 

analytical framework. In this system, interpersonal meanings are realized through the interaction 

between two textual voices first proposed by Bakhtin (1981), monoglossic and heteroglossic 

(Martin & White, 2005). While monoglossic statements are construed as single voiced without 

overt recognition of dialogic alternatives or reference to other voices in the current 

communicative context, heteroglossic statements are often formulated dialogically with explicit 

references to external voices. I elaborate on this distinction as follows.  

Monoglossic statements are often referred to as bare assertions (Martin & White, 2005, 

pp. 98-102) and they are construed with full solidarity without recognizing any competing 

voices. For example, “the defendant owes a duty of care to the plaintiff” is a monoglossic 

statement because it does not recognize any alternative voices, such as the possibility that 

someone may think the defendant does not owe a duty of care to the plaintiff. As such, 
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monoglossic statements are oftentimes considered to be subjective because they are formulated 

as something that requires no further discussion. However, some monoglossically construed 

statements are not subjective. Within the category of monoglossic statements, Martin and White 

(2005) explained that whether a statement is subjective or not depends on if it is a taken-for-

granted presupposition or a foregrounded statement for further discussion (pp. 100-102). Put 

simply, when a monoglossically asserted statement is foregrounded for further discussion, it is 

set up to be further elaborated with evidence in the later text and is thus not considered 

subjective. One example Martin and White (2005) give is “after nine years of the government’s 

betrayal of the processed progressive agenda, Canadians have a gut feeling that their country is 

slipping away from them” (pp. 100-101). Here, “the government’s betrayal of the processed 

progressive agenda” is a taken-for-granted presupposition because it assumes that the readers 

share the same value position as presented in the statement. What is “up for discussion” is 

whether Canadians have a gut feeling or not rather than whether the government has betrayed the 

processed progressive agenda or not in the first place.  

The main focus of the engagement analysis, however, is the heteroglossic statement, 

which is understood as a statement that allows for other voices to participate in and respond to 

the current proposition and value position advanced by the writer (Martin & White, 2005, pp. 

102-135). A heteroglossic statement can be construed as either dialogically expansive or 

contractive. The difference between these two strategies lies in “the degree to which an utterance 

[…] actively makes allowances for dialogically alternative positions and voices (dialogic 

expansion), or alternatively acts to challenge, fend off or restrict the scope of such (dialogic 

contraction)” (p. 102). In other words, through dialogic expansion, the writer/speaker opens up 

the dialogic space to legitimize one’s opinion by entertaining alternative voices, acknowledging 
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external sources, or distancing opinions from the writer’s position. Through dialogic contraction, 

by contrast, the writer/speaker restricts the scope of dialogic alternatives to challenge or reject 

external views through disclaiming and proclaiming. The disclaim strategy is further divided into 

“deny” (negation) and “counter” (contrary position), while the proclaiming strategy includes 

“concur” (alignment), “pronounce” (emphasis of authorial intervention), and “endorse” 

(inclusion of warrantable sources) (p. 134). I define each of these heteroglossic engagement 

strategies with examples in Chapter 3, Table 3.5.  

In addition to the expansion and contraction strategies, justification is another separate 

mode of heteroglossic statement which is often neglected in the literature. The justification 

strategy, according to White (2003), is used to formulate textual voices that substantiate non-

factual propositions, which are typically encoded through connectives and conjunctions, 

including therefore, thus, because, or for this reason (pp. 274-275). The framework is oriented 

towards meanings and rhetorical effects rather than towards grammatical forms. This mode of 

heteroglossic statement is indispensable to the analysis of legal writing because legal 

argumentation involves a considerable amount of reasoning and justification. The system of 

engagement is summarized in Figure 2.1.  
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Figure 2.1 The System of Engagement (Adapted from Martin & White, 2005; White, 2003) 

  

The system of engagement has been found useful in a number of studies on academic 

argumentation (e.g., Chang & Schleppegrell, 2011; Chandrasegaran & Kong, 2006; Coffin & 

Hewings, 2005; Ryshina-Pankova, 2014; Wu, 2006; Wu & Allison, 2005). For example, 

Ryshina-Pankova (2014) explored specific strategies that students use to construct more or less 

convincing academic argumentation in course-related blogs through the system of engagement. 

She examined three types of textual voices on the clause level: monoglossic, heteroglossic 

expanding, and heteroglossic contracting. The three levels provided evidence of the extent to 

which writers recognize dialogic alternatives, use other voices to legitimize one’s argument, and 

acknowledge counterarguments to foster their argument. Results showed that successful, 

persuasive arguments were about the alternation between expanding and contracting dialogic 

strategies: Writers constructed new knowledge by explicitly evaluating other voices (experts) in 

the field and making connections to their stance. She further pointed out that the engagement 

system can be used as an effective instructional framework to draw learners’ attention to the 

linguistic construal of evaluative and argumentative steps. Similar findings were reported by Wu 
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(2006), who noted that convincing arguments were developed by presenting contrastive positions 

and deploying various engagement resources, such as by showing concession and reassertion of 

the writers’ positions to the respective issues. In contrast, less convincing arguments were 

constructed by less contrastive positions and unclear sources of dispute. Drawing on the 

engagement framework to inform educational research, Chang and Schleppegrell (2011) noted 

that the engagement system could help L2 writers develop a meta-language for talking about 

authorial voices and connecting linguistic choices to meaning at the discourse semantic level. 

Therefore, by alternating between the expanding and contracting options, L2 writers were able to 

expand their linguistic resources in academic writing beyond the conventional grammar rules.  

In this section, I have reviewed the system of engagement as a useful analytical tool to 

examine academic argumentation. Despite the plethora of research on writing, however, no study 

has applied the engagement system to academic legal discourse or has made an explicit 

connection between the engagement system and discourse complexity. This dissertation aims to 

show how L2 writers make use of discursive strategies to construct a complex discourse in 

academic legal writing and how they develop their ability to engage with alternative voices to 

advance their arguments.  

 

2.2.3 Usage-based Applications to Writing Complexity 

 In the SLA work spearheaded by the family of usage-based theories, a large body of 

research has focused on the occurrence of frequent form-meaning pairs, or what is called 

constructions by usage-based linguists (Goldberg, 1995). It is posited that more frequent 

constructions are earlier to acquire, easier to learn, and faster to process than less frequent ones 

because their frequency enhances our memory and accelerates the speed of retrieval of 
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information (Ellis & Ferreira-Junior, 2009a, 2009b). This provides an interesting link to L2 

complexity research which examines learnability and difficulty from a cognitive perspective 

(e.g., Bulté & Housen, 2012). For example, Kyle and Crossley (2017) have applied the main 

verb frequency and the VAC frequency to the assessment of syntactic complexity in L2 writing 

research. In this section, I review the existing literature on the frequency of constructions under 

the usage-based approach for its use in this study to generate language learning resources based 

on the frequency of verbs in legal writing.  

The construction mostly commonly studied by usage-based SLA researchers is the verb-

argument construction (VAC), which consists of a verb slot and the arguments it takes. Examples 

of VACs include “Verb across noun (phrase)” and “Verb towards noun (phrase),” and a number 

of verbs can be used to occupy these VACs, such as come, walk, and move, each weighted 

according to its frequency of experience (see Ellis, O’Donnell, Römer, 2013). Researchers often 

measure average main verb frequency (e.g., to make, to give), VAC frequency (e.g., Verb about 

noun), verb-VAC combinations (e.g., he gives her a book), and the strength of association of 

verb-VAC combinations against a larger corpus (e.g., the probability that a VAC and a main verb 

lemma will co-occur) (e.g., Ellis, 2018; Ellis, 2016a, 2016b; Römer, Skalicky, & Ellis, 2018).  

 In L2 writing research, Kyle and Crossley (2017) examined syntactic complexity by 

measuring the average main verb frequency, VAC frequency, verb-VAC frequency, and the 

strength of association of verb-VAC combinations in the TOEFL iBT independent essays. They 

used the Corpus of Contemporary American English (COCA) as the reference corpus. In order to 

validate the effectiveness of this usage-based approach to syntactic complexity, Kyle and 

Crossley further investigated the relationship between the usage-based indices they derived and 

the holistic scores of writing quality, in comparison with the traditional complexity measures 



 33 

employed in the structural approach, such as the mean length of T-unit and the mean length of 

clause. They found that the usage-based model explained a significantly larger variance in the 

data, indeed more than twice (14.2%) of the variance in holistic scores of writing quality than 

what the structural approach did (5.8%), concluding that the usage-based frequency approach 

was a strong model in predicting writing quality. They also indicated that the usage-based 

indices provided a clearer path to a theoretical-based interpretation of the results than the results 

of a structural approach, which were difficult to interpret from a theoretical standpoint.  

 The usage-based approach most often makes use of corpora, as Kyle and Crossley (2017) 

did, converging in nontrivial ways with a trend towards corpus analysis in the field of legal 

English writing, where a considerable amount of research has now been undertaken in the 

development of different approaches to exploiting language corpora for pedagogic purposes. For 

example, Skier and Vibulphol (2016) compiled a sixteen million-word English legal corpus used 

by teachers and learners of legal English in educational settings. Collecting written decisions and 

oral argument transcripts from the U.S. Supreme Court and other appellate courts, they aimed to 

provide authentic material to facilitate learners to search for high-frequency collocations, legal 

action words, and set phrases and assist teachers to plan lessons and guide their students in self-

learning. Vogel, Hamann, and Gauer (2018) synthesized research on the corpus analysis of legal 

texts and introduced computer-assisted legal linguistics as a promising approach to legal studies. 

For example, students can use corpora as their secondary support beyond formal classroom 

education, and teachers can create exercises and compile curricular materials based on authentic 

legal documents to facilitate legal vocabulary learning (Breeze, 2015). In this way, teachers can 

take advantage of legal corpora to shift from top-down substantive instruction to bottom-up 

inference extraction from patterns of language usage (Candlin, Bhatia, & Jensen 2002).  
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This dissertation also aims to build a legal language corpus for pedagogic purposes. All 

the essays collected in this dissertation are compiled into a learner corpus using AntConc 3.5.8 

(Anthony, 2019), which allows for the search of word frequency, concordances, collocations, 

clusters, etc. (see the corpus information in Chapter 3, Section 3.3.1). Based on this corpus, 

several learning resources are created with inspiration from the usage-based approach to writing 

complexity. They include a word sophistication list, the top 50 sophisticated verbs and their 

concordances, as well as the top 50 frequent verbs and their concordances.  

 

2.3 L2 Writing Complexity in Longitudinal Studies  

Ortega and Byrnes (2008) emphasized the acute need for longitudinal studies on the 

development of advanced L2 capacities in the increasingly multilingual and multicultural world. 

Yet, despite the increased scholarly attention to writing complexity over the last three decades, 

longitudinal studies remain rare due to their methodological challenges. Longitudinal writing 

complexity studies can be categorized into three strands: Complex Dynamic System Theory 

(CDST), Corpus Linguistics, and Systemic Functional Linguistics (SFL). The SFL research is 

motivated by a meaning-based approach, while the former two are largely motivated by a 

structural approach. In what follows, I review each of the three strands, respectively.  

The majority of longitudinal studies on writing complexity have been conducted within 

the CDST paradigm, under which the notions of variability and non-linearity have been 

considered at the heart of language development. Variability is not seen as “noise” but as “an 

inherent property of a changing system” (de Bot, Lowie, & Verspoor, 2007, p. 14) that bears 

important information about the nature of the developmental process. Non-linearity means 

language development is not linear with stable developmental trajectories. Instead, it constantly 
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interacts with multiple environmental and internal variables over time (see Ellis & Larsen-

Freeman, 2006; Norris & Ortega, 2009). For this reason, examining learners’ developmental 

trajectories at the individual level is of primary importance. I review several CDST studies here, 

in chronological order. 

 Previous empirical studies taking a CDST approach largely focus on the structural 

manifestations of lexicogrammatical aspects of writing complexity, such as the diversity and the 

density of vocabulary as well as the length and the sophistication of syntactic structures. 

Grounded in the CDST approach, Larsen-Freeman’s (2006) seminal study made the first attempt 

to examine the dynamics of narrative written production of five Chinese learners of English over 

a 10-month period of English language instruction. In exploring writing complexity, accuracy, 

and fluency, she revealed that learners’ developmental patterns were “waxing and waning” (p. 

596) with constant fluctuations and variabilities, indicating that language learning is an iterative 

and spiraling process. Although on average learners made steady progress over vocabulary and 

grammatical complexity, they showed diverging patterns of development. For example, one 

learner in her study made substantial progress in writing fluency over the 10-month interval, but 

the accuracy decreased steadily. At the same time, the learner has been attending more to 

vocabulary complexity than syntactic complexity, which was evident by his or her much higher 

type-token ratio but lower performance on subordination complexity than the peers. These 

‘fuzziness’ and ‘irregularities’ were considered by Larsen-Freeman to be central to language 

development, which could be easily neglected without taking a close examination of the 

individual path.  

De Bot, Lowie, and Verspoor (2007) further noted that in order to widen the scope in our 

quest to understand the process of writing development, a reductionist approach that only taps 
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into group performance as a whole, while useful for observing holistic patterns, fails to capture 

the rich variations in the individual’s interlanguage development. They thus recommended 

researchers to include case studies to take into account the developmental stages of each 

individual. Verspoor, Lowie, and Dijk (2008) reasserted the importance of studying intra-

individual variability and posited that language development entails variability and that the 

amount and types of variability can reveal more accurately the actual developmental process than 

mean and average group data can. In their study, they examined the vocabulary use and sentence 

complexity in 18 academic writing samples by an advanced learner of English over three years. 

They found an overall increase over time of almost all the variables examined, but all the 

measures displayed a varying degree of variability which could have been concealed in a group 

analysis. Even for advanced learners, the system was constantly changing, showing moments of 

progress and regress. Likewise, Spoelman and Verspoor’s (2010) longitudinal case study 

examined the variability of accuracy and complexity rates in 54 writing samples by a Dutch 

Finnish L2 learner. Samples were collected from Finnish course assignments on academic topics 

over three years. They found that different levels of complexity across measures (morphology, 

noun phrases, and sentence) were characterized by peaks and backslidings, further confirming 

that the interlanguage system is unstable and constantly changing and that L2 development is 

non-linear and dynamic. 

 A similar study conducted by Verspoor and Smiskova (2012) focused on the 

development of formulaic sequences in short descriptive essays among 20 Dutch high school 

learners of English in two groups over two years. The two groups received different amounts of 

instructions: The low-input group received two hours per week of English instruction and the 

high-input group received 15 hours a week of English instruction. Surprisingly, the high-input 
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learners overall did not use significantly more formulaic expressions than the low-input group. 

However, a closer examination of two individual learners’ trajectories revealed that although 

they were at similar levels when they started, the low-input learner showed a rather random 

variability in the developmental trajectory while the high-input learner demonstrated clearer 

developmental phases with more predictable variability. In addition, the low-input learner’s use 

of chunks remained sparse over time, while the high-input learner had two peaks before the use 

of chunks became relatively stable.   

 In sum, the longitudinal studies on writing complexity within the CDST paradigm have 

suggested that examining learner’s development at the individual level is key to getting a fuller 

picture of their actual developmental process. 

Similar to the CDST studies, corpus-based studies also focus on the structural 

manifestations of lexicogrammatical aspects of writing complexity. However, compared with the 

CDST studies, corpus-based studies aim to achieve generalizable results and thus pay more 

attention to the average trajectories at the group level rather than to the nonlinear development of 

each individual. For example, Vyatkina (2012) took a systematic, multidimensional approach to 

L2 complexity. She investigated four dimensions of L2 complexity (i.e., general complexity, 

clausal complexity, coordination and subordination, and lexico-grammatical variety) in the 

writings by beginning learners of German. The sample size varied from 16 to 40 throughout 19 

data collection points over four semesters. Overall, learners wrote more complex essays over the 

course of the four semesters, in the sense that they wrote longer sentences with more 

subordination and less coordination as they progressed in the course. Unlike most corpus-based 

studies, Vyatkina conducted follow-up case analyses with two learners and found that although 
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their developmental pathways oscillated around the average group trajectory, one learner showed 

a wider variety of vocabularies and more advanced syntactic structures than the other learner.  

Expanding on Vyatkina’s (2012) study, Vyatkina, Hirschmann, and Golcher (2015) 

investigated the syntactic modification system of 12 beginning L2 German writers over four 

semesters. They found that overall the size (as measured by the number of modifier tokens) and 

range (as measured by the number of modifier types) of the modification system did not change 

considerably over time. However, when zooming in on the different modifier categories, they 

found that cognitively easier (i.e., uninflected) structures tended to decline over time while more 

complex (i.e., inflected and clausal) structures increased, indicating high variability in 

interlanguage development. 

A major contribution of corpus-based longitudinal studies was made in a special issue of 

the Journal of Second Language Writing (Connor-Linton & Polio, 2014), in which five studies 

used the Michigan State University (MSU) Corpus to track 70 students’ linguistic accuracy, 

phrasal collocations, lexical and syntactic complexity, and variation in discourse in their essays 

over one semester. The students were enrolled in courses at either an intensive English program 

(IEP) or an EAP program, and each student produced three essays over the course of one 

semester. Although the longitudinal span of this project was relatively short (only one semester), 

it offers great insights into writing development in an IEP or EAP context.  

Bulté and Housen’s (2014) study is one of the five studies in the special issue that 

examined L2 writing complexity. Focusing on 45 intermediate- to advanced-level learners in the 

MSU corpus, the authors investigated different dimensions of syntactic and lexical complexity. 

They found that while students did not become more lexically diverse or sophisticated after one 

semester, they were able to produce longer syntactic units (phrase, clause, sentence, T-unit). This 
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showed that lexical and syntactic complexity did not necessarily develop concurrently and that 

they might constitute separate, independent dimensions of L2 performance and proficiency. 

Another interesting finding was that clausal coordination and phrasal elaboration both increased 

significantly after one semester, but not subordination. This further showed that students were 

moving away from an informal, personal style of writing towards a more academic (or synoptic, 

in SFL terms; see this Chapter, Section 2.2.2.1) style, which was characterized by higher lexical 

density and more non-based expressions, but less subordination.  

In comparison, Knoch, Rouhshad, Oon, and Storch’s (2015) study tracked learners’ 

development over a much longer period. They examined 31 advanced university students’ 

English argumentative writing over three years in an Australian university. Using a test-retest 

design, they examined students’ grammatical and lexical complexity at the commencement and 

completion of their degree program. Surprisingly, they did not find any significant changes in 

grammatical and lexical complexity after the three-year duration of the program. They attributed 

the negligible improvement to the limited time allotted for writing (30 minutes) and the assigned 

topic, which may not have elicited a wide enough range of vocabularies and a variety of 

syntactic structures from the students. They also noted that the measure of clause per T-unit, a 

commonly used measure for clausal complexity, may not be the most effective choice for 

academic writing at the university level their writers likely had. They proposed instead that 

complex phrases, such as nominalizations, may have been more suitable measures.  

Building on the work of Knoch et al. (2015), Biber, Reppen, Staples, and Egbert (2020) 

recently expanded the investigation of grammatical complexity development to disciplinary 

writing with a focus on two types of fine-grained measures: finite dependent clauses (i.e., 

adverbial and relative clauses) and noun-modifying phrasal structures (i.e., attributive adjective 
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and nouns as NP pre-modifiers). They collected writing twice from the same 22 L2 advanced 

English university students over two years. These writings were authentic texts produced by 

students in their content courses across different disciplines, so the texts were not necessarily 

written under the same task or genre. The students were also allowed to submit multiple essays 

for each of the data collection points. In other words, the corpus was composed of an uneven 

number of essays produced under different tasks and genres from each learner. For this reason, 

they approached the data from two methodological perspectives: (a) a true longitudinal method 

that treated each student as an observation and computed the complexity scores for each student 

by averaging the complexity indices produced by each student at Time 1 and Time 2 across all 

texts, regardless of genres and topics; and (b) a quasi-longitudinal method that treated each text 

as an observation and computed the complexity indices based on each text. In the second 

method, the authors took into account the effect of time, academic level (i.e., undergraduate and 

graduate levels), and discipline (i.e., business, humanities, social science, and natural science) 

using linear mixed-effects regression. Aligning with the previous consensus on the importance of 

phrasal complexity in advanced writing, their findings revealed that graduate learners tended to 

use more phrasal modifications but relied less on clausal embedding over time. However, they 

speculated that the development across complexity stages proceeded cyclically rather than 

linearly because graduate students overall were observed to use more relative clauses (which 

were hypothesized to develop at an intermediate stage) than undergraduates across disciplines.  

 Although these corpus-based studies offered rich insights into the individual group 

developmental trajectories of L2 complexity among L2 writers, it remains unclear whether and 

how different aspects of language complexity interact with one another and how external factors 

may influence such dynamics over time. Mazgutova and Kormos’s (2015) study offered such a 
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perspective into the potential interplay among L2 proficiency and the different dimensions of 

language complexity. In their study, they investigated a number of lexical and syntactic features 

of L2 learners’ academic argumentative writing over a one-month intensive EAP program. Two 

groups of learners were included: learners with higher proficiency who were planning to pursue 

postgraduate studies (Group 1, intermediate, N = 25) and learners with lower proficiency who 

were preparing for undergraduate studies (Group 2, upper-intermediate, N = 14). One interesting 

finding with regard to syntactic complexity was that no significant change was found in 

measures of clausal embedding (i.e., dependent clauses per T-unit) for both groups. However, for 

the lower-proficiency group, noun-phrasal complexity increased significantly, which was evident 

by the fact that the complex post-modifiers (nouns that are modified by two or more consecutive 

phrases or clauses) increased significantly from 13.72 to 18.05 for every 1000 words. This 

increase suggests that these learners had reached a stage of development where their noun phrase 

constructions became more elaborate through a variety of modifiers, such as relative clauses as 

post-modifiers. Interestingly, such development was commonly observed among advanced 

learners in previous research (e.g., Byrnes, 2009). In contrast, the higher-proficiency group 

tended to use less complex post-modifiers over time (from 18.37 to 15.27 per 1000 words), but 

the decrease was not significant.  

A closer look into their study showed that although these learners were reported to be at 

the “intermediate” and “upper-intermediate” levels respectively in Mazgutova and Kormos’s 

study, they exhibited much higher global syntactic complexity (measured by MLT; Group 1 = 

17.04; Group 2 = 16.26) than the average performance of ESL and FL learners in Ortega’s 

(2003) synthesis (MLT = 12.18). More surprisingly, they outperformed the advanced learners 

(Level 4) in Byrnes’ (2009) study (MLT = 14.3). Considering that both groups exhibited higher 
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syntactic complexity than advanced learners in previous studies, it is not surprising that the 

lower-proficiency group demonstrated characteristics of advanced writing. The different 

trajectories with regard to noun-phrasal complexity observed in these two groups  that learners 

developed phrasal complexity at a higher rate at the beginning when their proficiency levels were 

relatively low; when they reached a higher level, the developmental rates may decrease. 

Finally, the SFL theoretical framework places language in a sociocultural context and 

foregrounds language as a meaning-making semiotic system. A few studies have produced 

longitudinal findings of syntactic complexity using traditional structural measures whose results 

were then interpreted from an SFL theoretical perspective. Byrnes, Maxim, and Norris (2010) 

situated the complexity construct within a genre-based foreign language curriculum and 

discussed how a meaning-based SFL approach could help explain the interactions between 

different dimensions of writing complexity construct. Specifically, they employed several 

syntactic complexity measures that were largely structural (e.g., clauses per T-unit, mean length 

of clause) in order to map changes in German writing development over the course of three 

years. The study was embedded in a curriculum that employed tasks and genres articulated in an 

SFL perspective of instructed development, from level I to level IV of the German curriculum, 

with between 54 and 100 students per level. Results showed that the mean length of clause did 

not differ significantly between Levels I and II, but then increased substantially at Level III, with 

an average of seven words per clause, and again to nine words per clause at Level IV. In 

contrast, clausal complexity (measured by clauses per T-unit) differed significantly only between 

Levels I and II, but not among the other levels. Indeed, the subordination complexity exhibited a 

drop at the last curricular level examined, Level IV. This evidence was interpreted by Byrnes et 

al. as suggesting a trade-off effect between subordination and clause-internal expansion among 
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learners at more advanced levels. This was explained as evidence that, as learners progressed in 

the curriculum, they deployed more phrasal elaboration resources (e.g., nominalization) to move 

from the dynamic verb-based styles to the noun-based synoptic styles. 

 Although Byrnes, Maxim, and Norris (2010) touched upon the meaning aspect of 

complexity when interpreting the results, the meaning aspect of writing complexity was not 

investigated explicitly in this study. Byrnes (2009) drew on the SFL perspective as well as the 

individual-lens perspective recommended by the CSDT researchers and made the very first 

attempt to engage both structural manifestations of lexicogrammar and meaning aspects of 

writing complexity in longitudinal investigations. In her study, she investigated the development 

of lexical and syntactic complexity in juxtaposition with the meaning-making resource of GMs 

in the writings of 14 L2 German foreign language learners over three consecutive curricular 

levels from II to IV. Overall, she found that lexical density (measured by content words per 

clause) and phrasal complexity (measured by mean length of clause) increased, while clausal 

complexity (measured by clauses per sentence) decreased as learners progressed across 

curricular levels. This was explained by the finding that learners used more nominalizations as 

GMs, which attracted different syntactic structures in highly compact, extended nominal groups. 

As a result, learners produced longer but fewer clauses in their writings. In this study, Byrnes 

demonstrated how lexicogrammar and meaning interacted as learners became more competent in 

writing, and why research cannot confine itself to traditional structural measures and hope to 

yield fully interpretable findings.  

 Similarly, using a quasi-longitudinal approach, Ryshina-Pankova (2006, 2010) 

investigated advanced German learners and native speakers’ use of GMs in 55 book reviews and 

connected them to constructing coherent and cohesive texts across three curricular levels. She 
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examined GMs in the theme position (i.e., the first element in the clause) that were used 

strategically for uniting preceding and following elements in a text and achieving the specific 

communicative purposes in a book review, such as talking about the content, commenting on, 

evaluating, and recommending the book. By comparing the use of thematized GMs in native 

speakers’ book reviews and those across three advanced levels of German learners, Ryshina-

Pankova found a gradual increase in their use of thematized GMs across levels, with GMs 

appearing 1.5 to 2.8 times more often among native writers than students at various curricular 

levels. The qualitative investigation further showed that thematized GMs allowed writers to 

construct reality in synoptic terms, that is, from specific and concrete to general and abstract, and 

to organize their argument around such crucial points of departure that can be further elaborated 

to develop coherent and cohesive texts.   

Reflecting on the approaches adopted in the CDST and corpus-based research I have 

reviewed, we can see that both approaches have their respective advantages and limitations. The 

CDST strand is more process-oriented. Researchers can afford to track learners’ progress 

through multiple data collection points over time due to the small sample sizes, thus offering a 

more comprehensive, in-depth picture of individual learners’ developmental trajectories. The 

drawback, however, is that results are not generalizable to a larger population. Nor is 

generalizability a necessary goal of research in the CDST approach (Lowie & Verspoor, 2019). 

By contrast, the corpus-based strand is oriented more towards the learning product. Researchers 

adopting a corpus-based approach tend to favor group gains over developmental trajectories of 

individual learners, although sometimes researchers also complement group trajectories with 

case studies (e.g., Vyatkina, 2012). Given their priority in maintaining a large sample size, 

researchers only compare group means in writing complexity between two or three data 
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collection points, rather than through more frequent measurement. As a result, corpus-based 

studies are often inadequate to capture the progress and regress in group developmental 

trajectories, which would be more instrumental to pedagogical improvements. This dissertation 

takes the merits from both approaches by examining students’ writing complexity at both 

individual and group levels. It further seeks to join efforts by SFL researchers to investigate 

longitudinal change from an analytical and theoretical perspective that is faithful to the view of 

language as driven by meaning making. 

 

2.4 The Relationship Between Writing Complexity and Writing Quality 

 After delving into different approaches to writing complexity, a number of crucial 

questions now to ask are: Does more complex writing contribute to better writing, and if so, 

how? How much can we learn about the quality of writing by probing into writing complexity? 

A few empirical studies have investigated the relationship between the different aspects of 

writing complexity (i.e., lexis, syntax, and discourse) and writing quality (e.g., Bestgen, 2017; 

Biber, Gray, & Staples, 2016; Chen, Xu, & He, 2014; Crossley & Kyle, 2018; Crossley, Kyle, & 

McNamara, 2016; Crossley & McNamara, 2014; Friginal & Weigle, 2014; Guo, Crossley, & 

McNamara, 2012; Kyle & Crossley, 2018; Lu, 2012; 2017; Qin & Uccellli, 2016; Taguchi, 

Crawford, & Wetzel, 2013; Yang, Lu, & Weigle, 2015). Overall, results tend to show certain 

features consistently contribute to higher essay quality. This is also the conclusion reached by 

Crossley (2020) in his overview of how automated analyses of lexical sophistication, syntactic 

complexity, and text cohesion predict human judgments of text quality and changes in writing 

proficiencies. He showed that these three linguistic constructs were consistently reliable 

predictors of text quality and contributed to L2 writing development. Yet the predictive power of 
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complexity features varied depending on a number of factors, such as genres, topics, writing 

prompts, and the tools used to analyze writing complexity.   

 Lu (2017) reviewed six recent corpus-based L2 writing studies that have utilized one of 

the following syntactic complexity automated tools: Biber Tagger (Biber, Johansson, Leech, 

Conrad, & Finegan, 1999), Coh-Metrix (McNamara, Graesser, McCarthy, & Cai, 2014), and L2 

Syntactic Complexity Analyzer (Lu, 2010). The synthesis showed a positive relationship 

between the automated complexity measures and the holistic writing measures, regardless of 

what tools were used and how these measures were operationalized. Nevertheless, certain 

features contributed more or less to the variation in writing quality. For example, the co-

occurrence patterns of grammatical complexity features (e.g., that-clause verb complements, 

attributive adjectives) were found to be more predictive of writing quality than isolated 

individual syntactic complexity measures (e.g., mean length of clause, dependent clauses per 

clause) in three studies (i.e., Biber, Gray, & Staples, 2016; Fringinal & Weigle, 2014; Taguchi, 

Crawford, & Wetzel, 2013).  

In addition, it has been found that the relationship between syntactic complexity and the 

holistic ratings of writing quality is mediated by genres and topics. For example, Qin and Uccelli 

(2016) found that the mean length of clause was correlated significantly with the holistic ratings 

of the argumentative essay, but not with narratives. Yang, Lu, and Weigle (2015) reported that 

several syntactic measures at subordination and phrasal levels (e.g., mean length of clause, 

coordinate phrases per clause, nominal phrases per clause) were correlated with the holistic 

scores for the topic on “future planning” but not with those on “personal appearance.” These 

variations could be potentially understood from an SFL perspective mentioned earlier, in which 

linguistic complexity is largely motivated by particular communicative demands of the tasks 
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(Byrnes, 2014; Ryshina-Pankova, 2015). Narratives and descriptive topics like personal 

appearance tend to elicit more concrete, everyday language use with more use of subordination, 

while argumentative genres and topics involving hypothetical plans are more likely to elicit more 

abstract “synoptic” noun-based use of language, which tend to compact several clause complex 

into an extended clause (Byrnes, Maxim, & Norris, 2010; Ortega, 2012).  

 These findings further point to potential tension between the non-linear L2 syntactic 

complexity development and the preset, static evaluation rubric for human raters, especially 

when L2 writers are progressing from non-academic to academic writings. Crossley and 

McNamara (2014) noted that features of syntactic complexity that demonstrated growth patterns 

in L2 writers (i.e., greater nominal style and phrasal complexity) were not the same as those that 

predicted judgments of proficiency (i.e., clausal features). In their study, they found that when 

L2 writers began to learn the academic genre, they developed syntactic complexity quickly over 

a four-month semester in an ESL environment. This indicates that the evaluation rubric should 

be constantly modified to reflect the demands of tasks, topics, and genres. For example, the 

rubric should be oriented towards noun-based expressions and phrasal complexity when L2 

writers are tasked with academic writing that requires comparing and contrasting ideas, 

producing persuasive arguments, or citing external sources to support their arguments. However, 

it is important to acknowledge the limitations of incorporating fine-grained features into the 

rubric as raters might not always adequately attend to all the elements, especially when holistic 

scales were used (see Lu, 2017). Thus, it is important to promote rater awareness on the syntactic 

complexity criteria and to provide raters with concrete measures for gauging syntactic 

complexity (Lu, 2017, p. 507). 



 48 

 Lexical complexity has also been found to be strongly implicated in writing quality in a 

number of studies that have correlated different dimensions of the construct with elicited human 

judgments of text quality. In their review of the Tool for the Automated Analysis of Lexical 

Sophistication (TAALES; Kyle & Crossley, 2015; Kyle, Crossley, & Berger, 2017) and its 

application to assess writing, Crossley and Kyle (2018) pointed out that more proficient writers 

overall used more low-frequency words than less proficient writers. They cited numerous studies 

that support this conclusion (Crossley, Allen, & McNamara, 2016; Crossley, Kyle, & 

McNamara, 2016; Crossley, Allen, Snow, & McNamara, 2016; Guo et al., 2013; Kyle & 

Crossley, 2016; Laufer & Nation, 1995). They concluded that other features, such as word 

concreteness, familiarity, and meaningfulness were also strong predictors of writing quality (e.g., 

Crossley & McNamara, 2011; Crossley, Allen, & McNamara, 2016; Crossley, Kyle, & 

McNamara, 2016; Guo et al., 2013; Kyle & Crossley, 2016). While lexical complexity on the 

single-word level was a significant predictor of writing quality, Crossley and Kyle noted that 

Bestgen (2017) showed diversity and sophistication of formulaic sequences, rather than single 

words, better predict text quality. Therefore, it is important to go beyond the single-word level in 

assessing writing quality. Nevertheless, Crossley and Kyle further noted that several studies 

showed lexical (i.e., single-word level) and phrasal features (e.g., formulaic sequences) were 

stronger predictors of writing quality than syntactic complexity or cohesion. Therefore, lexical 

complexity should not be neglected in assessing writing development and writing quality. 

 Finally, Kim and Crossley (2018) used a Structural Equation Modeling (SEM) to 

systematically investigate the relationship between writing quality and the lexical, syntactic, and 

cohesive features among 480 responses in TOEFL iBT. Overall, within the L2 writing quality 

model they established, the latent variables of lexis, syntax, and cohesion together explained 
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81.7% of the variance in L2 writing quality. The SEM indicated that higher-rated essays 

contained a higher number of sophisticated words (defined as those that elicit longer response 

times in lexical decision tasks), a greater lexical overlap between paragraphs, and longer clauses. 

Kim and Crossley’s study showed that diverse types of complexity worked together to create a 

holistic impression of text quality. However, despite Kim and Crossley’s efforts to measure 

cohesion via textual features that are arguably functional devices, their understanding of writing 

complexity remained restricted to a structural perspective anchored in the frequency and length 

of certain forms and structures (i.e., lexical decision mean response time, mean length of clause, 

and lexical overlap between paragraph). 

  

2.5 Assessing L2 Writing Quality Using Rubrics 

One critical issue involved in determining writing quality is scoring reliability. According 

to Weigle (2002), it is important to ensure that an individual receives consistent scores regardless 

of prompts and raters, so that the inference made about students’ writing ability is appropriate 

and fair (p. 49). Previous studies have extensively examined various aspects of reliability of 

rubrics in large-scale writing assessments, including rating scales (e.g., Knoch, 2007), rater 

background (e.g., Johnson & Lim, 2009), rating process (e.g., Cumming, Kantor, & Power, 

2002; Lumley, 2002; Winke & Lim, 2015), and rater training (e.g., Elder, Barkhuizen, & Knoch, 

2007; Weigle, 1994, 1998). In this section, I review pioneer work on rubric development and 

validation. I then review studies that have examined the raters’ cognitive processes in relation to 

performance using different online and offline techniques, such as think-aloud protocols, eye-

movement records, and introspective interviews. Finally, I touch upon some recent innovations 



 50 

in rubrics and mention some studies that have investigated rubric application in classroom 

assessment.  

In the field of L2 writing, Jacobs, Zinkgraf, Wormuth, Hartfiel, and Hughet’s (1981) ESL 

Composition Profile was among the first attempts to develop an analytic scale. It was originally 

developed to assess English composition as a part of English L2 proficiency tests. The 

assessment scale consisted of five categories: content, organization, vocabulary, language use, 

and mechanics. According to Jacob et al., the weights of these categories were decided based on 

what composition teachers believed to be important in composing an essay. In their rubric, 

content and organization were given more weight because teachers valued the students’ ability to 

process discourse for communicative effectiveness. Similarly, Hamp-Lyons (1991) utilized a 

multiple trait procedure in designing a scoring rubric. She collected composition instructors and 

teaching assistants’ definition of “good student writing” in the context of university English 

composition class. She further created the “Michigan Writing Assessment Scoring Guide” which 

included three categories: ideas and arguments, rhetorical features, and language control. Each of 

these categories was further refined into six levels with detailed descriptors.  

  Meanwhile, several questions regarding the reliability of the rubrics emerged. One 

question is the transferability of rubric across languages and contexts. As shown earlier, most 

existing research on rubric development and validation has been in the contexts of ESL or EFL. 

However, according to Sasaki and Hirose (1999), a translated version of the rubric might not 

work for another non-intended language because the rubrics might have different judgment 

values in the assessment. In their study, Sasaki and Hirose developed and validated a six-

dimension rubric with equal weights to assess Japanese L1 writing. In developing the rubric, they 

surveyed Japanese L1 composition teachers’ judgment criteria and incorporated them into the 
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rating specification, such as the clarity of the theme, appeal to the readers, and social awareness. 

By comparing the scores generated from the traditional scale (Jacobs et al., 1981) and the newly-

developed scale, they found that students received much lower scores when raters used the new 

scale. According to the authors, this was largely caused by the addition of discourse related 

components, such as “appeal to the readers” and “social awareness” in the new scale, which were 

not emphasized in the traditional rubric.  

Similarly, East (2009) investigated the reliability of a newly developed analytic scoring 

rubric in assessing writing in German as a foreign language. Building on the ESL Composition 

Profile (Jacobs et al., 1981) and the Edexcel Rubric (Edexcel, 2000) suggested by the UK 

examining board for intermediate level foreign language writing exams, East’s new rubric 

consisted of five equally weighted categories: a) organization, b) knowledge of lexis, c) 

grammatical competence, d) spelling and punctuation, and e) knowledge of register. The rubric 

was designed to measure communicative competence across a range of task types. The 

inter/intra-rater consensus and consistency determined that the scoring rubric was fit for use with 

a high level of reliability.  

In addition, many reliability studies have been centered around the scoring procedures of 

the raters. Of special interest are questions like how raters make decisions, why they make 

different decisions, and how different cognitive processing lead to fluctuations in inter-rater 

reliability. Common ways to delve into their cognitive processing during scoring include both 

online methods, such as think-aloud protocols (e.g., Winke & Lim, 2015) and eye-tracking 

devices, and offline methods, such as questionnaires and verbal comments from the instructor 

(e.g., Polio & Lim, 2020). Several major findings are discussed below.  
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First, the physical display of the rubric may affect raters’ attention in the scoring process. 

For example, Winke and Lim (2015) tracked nine trained raters’ eye movements in using a five-

component analytic rubric by Jacob et al. (1981), which included content, organization, 

vocabulary, language use, and mechanics presented from the left-most to the right-most column. 

Overall, they detected that raters were subjected to a primacy effect in the rating process. That is, 

they had a tendency to pay more attention to the element presented as the first item than those 

presented later in the series. Specifically, they found that all the raters’ rating sequences 

consistently aligned with the physical order of the categories presented in the rubric: They first 

rated content and organization (in the leftmost column), then vocabulary and language use (in the 

middle column), and lastly mechanism (in the rightmost column). In addition, they found that 

raters spent the most time on the organization and they also agreed the most on the organization 

(Intraclass Correlation, or ICC = 0.92), In contrast, mechanics attracted the least attention from 

the raters, and their scores on mechanic yielded the lowest inter-rater reliability (ICC = 0.85). A 

similar primacy effect was also revealed in Lumley’s (2005) think-aloud study, where raters 

commented most extensively on the content-related category which is presented on the leftmost 

of the rubric, whereas they paid the least attention to organization and grammar, which were 

introduced in the rightmost column of the rubric.    

In addition, studies have shown tension between the rubrics and the intuitive impression 

of the first reading of a text. That is, raters do not rely on the rubrics exclusively, rather they are 

heavily influenced by their “first impression” on the essay. For example, Lumley (2002) used 

think-aloud protocols to investigate the scoring behaviors of four trained raters. The raters were 

asked to score two sets of “problematic” 24 texts written by ESL learners using an analytic rating 

scale while verbalizing their thoughts. By “problematic texts,” Lumley meant texts with 
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misfitting scores based on Rasch analysis. From the think-aloud data, he found that even though 

the raters were trained before applying the rubric, they relied heavily on their intuitions, and the 

rubric was only used to justify their final decisions. This revealed that, according to Lumley, the 

rating is a complex process and the rubric represents “a set of negotiated principles that the raters 

use as a basis for reliable action, rather than a valid description of language performance” (p. 

268). A similar notion with regard to the scoring process was made by Winke and Lim (2015) 

that some raters might have a tentative score in mind for all the evaluating criteria once they 

finished reading an essay, and the rubric served only to verify and confirm their thoughts. 

This tension is further aggravated when comparing expert and novice raters in the scoring 

process, as they exhibit different rating behaviors depending on their familiarity with and degrees 

of internalization of the rubric. For example, Wolfe (2006) examined 36 raters’ cognitive 

processing on 24 narrative writing samples written by 10th graders for a large-scale writing 

assessment. Using think-aloud protocols, he found that the less experienced raters tended to read 

essays by small sections rather than holistically and they had to constantly revisit the rubric to 

update their decisions. By contrast, the more experienced raters tended to withhold judgment 

until they finished reading the entire essay. According to Wolfe, this might be because more 

experienced raters had internalized the rubric after many years of practice within the field, and 

were thus able to create a complex and interconnected network in the process of evaluation by 

focusing on the texts holistically rather than on specific weakness in the texts. On the other hand, 

novice raters tended to focus on very specific aspects of the essay and used self-generated 

language to describe learner performance. Therefore, it seems that raters tend to rely on intuitive 

impressions in scoring texts, but how raters decide to incorporate intuitive impressions into the 

rating process is heavily influenced by their experience and familiarity with the rubric.  
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Nevertheless, the above-mentioned literature was largely conducted under the domain of 

large-scale assessments, which may not always apply to classroom assessment. Weigle (2002) 

noted that large-scale assessments are primarily driven by two aspects of test usefulness: 

reliability and practicality (p. 175). That is, within limited time and resources, an individual’s 

ability can be tested without the need for the raters to know the identity and background of the 

writers/examinees, which is highly reliable and efficient. In contrast, writing assessment for 

instructional purposes exhibit different dynamics—teachers are mostly concerned with other 

aspects of test usefulness: “construct validity, authenticity, interactiveness, and impact” (p. 175). 

That is, teachers are interested in whether the students have met the learning goals of in and 

outside class, whether the students are engaged in the writing process, and whether the feedback 

can help students make improvements over time.  

Llosa and Malone (2017, 2019) explored the connections between large-scale and 

classroom writing assessment, shedding light on the extrapolation inference in the TOEFL iBT 

validity argument, that is, “the construct of academic language proficiency as assessed by 

TOEFL iBT accounts for the quality of linguistic performance in English-medium institutions of 

higher education” (Chapelle, Enright, & Jamieson, 2008, p. 22). Among many different 

dimensions of their study, Llosa and Malone (2017) investigated 18 writing course instructors’ 

perceptions of TOEFL iBT writing rubrics (both Independent and Integrated), asking to what 

extent instructors deemed students’ performance on TOEFL iBT writing tasks comparable to 

their performance in required writing courses. Using a questionnaire and a focus group (six out 

of 18 participated in the interview), they found that the majority of the instructors agreed or 

strongly agreed that the Independent rubric (15 of 18; 83%) and the Integrated rubric (11 of 18; 

61%) were similar to the assessment criteria they used in their classroom. In particular, both 
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rubrics prioritized content and organization over grammatical accuracy, which was perceived as 

largely similar to the criteria used in the classroom. However, several discrepancies between the 

TOEFL iBT writing rubrics and classroom assessment criteria were also noted. For example, 

instructors tended to use more student-friendly language in classroom-based assessment to 

ensure the students understood the assessing criteria and met the communicated expectations. 

The criteria in class also tended to be more detailed than the TOEFL iBT writing rubrics, so that 

expectations were communicated clearly for specific writing genres or tasks. Instructors further 

mentioned that the TOEFL iBT writing rubrics were inadequate to assess major course 

assignments in which more external resources should be cited. Despite these perceived 

discrepancies, with their study Llosa and Malone offered robust evidence from the stakeholders’ 

perspective to support the validity argument of the TOEFL iBT writing test.  

Polio and Lim (2020) proposed that collecting experience instructors’ comments on their 

ranking decisions could be used as an effective way to improve the validity and reliability of 

assessment rubrics. Using the same MUS corpus in the special issue in the Journal of Second 

Language Writing (Connor-Linton & Polio, 2014), they included a total of 216 essays from 72 

ESL students in an EAP writing course, with each student contributing three essays over one 

semester. They first had four experienced ESL teachers rank the three essays written by each 

student by the quality and also elicited their comments on their ranking decisions. Then, they 

revised the rubric used by the university ESL program for placement based on the instructors’ 

comments and asked another two raters to rate the essays using the old rubric, and three months 

later repeated the same activity using the revised rubric. Results showed the revised scale led to 

better interrater reliability and was better at detecting changes in students who improved over 

time.  
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In addition, evidence on the role of rubrics as learning tools in classroom settings has 

been mixed, based on previous literature. Some studies have shown that rubrics can better 

facilitate writing development (e.g., Andrade, 2000; Carson & Kavish, 2018; Fraile, Panadero, & 

Pardo, 2017), while some studies note several caveats in rubrics-driven assessment, such as a 

hyper-focus on accuracy and an absence of voice and rhetorical features (Matsuda & Jeffery, 

2012; Weigle, 2007; Wilson, 2006). Ene and Kosobucki’s (2016) argued that the efficacy of 

rubrics as learning tools was not pronounced in classroom contexts unless supplemented with 

individualized feedback. In their longitudinal case study, they followed one L2 learner’s writing 

progress over the course of a year, with a focus on the combined influences of error correction, 

comments, and rubrics on linguistic accuracy and on students’ perceptions of corrective feedback 

and rubrics. They found that the student considered individualized feedback more helpful than 

the rubrics, which were highly form-focused and institutionalized. In this case, the rubric was 

less a learning tool than an enforcer of institutional views, which prioritized grammatical 

accuracy over high-order concerns, such as content and discourse. 

The role of voice in writing assessment rubric was highlighted by Zhao and Llosa (2008), 

who argued that voice is an important component of academic writing, and thus should be 

incorporated into L2 writing assessment. O’Hallaron and Schleppegrell (2016) explored how 

SFL could inform the assessment of voice in 2nd and 4th-grade students’ science arguments. In 

their study, they noted a large discrepancy between how voices were represented in U.S. K-12 

standards, curricula, and assessments and how teachers prepared students to adopt different 

voices across disciplines and genres. As a result, teachers were not well equipped with the 

knowledge to teach and assess voice across different subject areas, genres, and tasks. They 
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argued for new assessment tools that explicitly and clearly define voices so that a deeper 

understanding of voice can be probed in teaching and assessment.  

In sum, using rubrics to assess writing quality in classroom contexts is different from that 

in large-scale assessments because classroom assessment goes beyond assigning a numerical 

score. The use of rubrics in classroom contexts has at least three roles that support formative 

assessment goals. One, it offers substantial planning and learning opportunities for the students; 

two, it requires the teachers to provide constructive feedback so students can make 

improvements over time; and three, it reflects the particular goals and curriculum design of the 

class rather than the ability of the students. However, this does not mean that the principles of 

large-scale assessments cannot be applied to classroom assessments. Weigle (2002) suggested 

that a timed impromptu writing task can be potentially adapted to classroom assessment if the 

task can be designed to reflect the goal of the class and the rubric can be incorporated into 

pedagogical practices. In light of these discussions, this dissertation aims to provide some initial 

understanding of instructors’ cognitive processing while applying a legal writing rubric to the 

grading of classroom timed writing, so as to ascertain the extent to which the construct of writing 

complexity in legal writing has been conceptualized and encoded into the assessment rubric 

developed by the classroom teachers and used regularly in instruction in this context. 

 

2.6 Research Questions 

In light of the previous scholarship on the development and assessment of writing 

complexity, I draw on theories and practices from SLA and SFL to track the changes in writing 

complexity seen in the legal writing of 31 international students over one year of legal language 

studies. I investigate three dimensions of writing complexity—lexical, syntactic, and discourse 
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complexity—at both the group and individual levels. Additionally, I examine two instructors’ 

perceptions on the role of writing complexity in legal writing classroom assessment, in 

particular, under the influence of the Plain English Movement prevalent in the legal discourse 

community. I approach my dissertation through three interrelated studies:  

Study 1: Group Developmental Trajectories of Syntactic and Lexical Complexity in Legal 

Writing 

1. In what ways do the lexical and syntactic complexity of L2 learners of English change in 

academic legal writing over one year of instructed legal language study? 

Study 2: Engaging Legal Voices in Hypothetical Essays: Four Case Studies of Discourse 

Complexity Development 

2. How do individual learners develop discourse complexity in academic legal writing over 

one year of instructed legal language study? 

Study 3: Legal Language Instructors’ Conceptualizations of Writing Complexity in Classroom 

Assessment 

3. How do legal language instructors conceptualize writing complexity in assessing writing 

quality in classroom contexts?   
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CHAPTER 3: METHODOLOGY 

 

In this chapter, I present the methodology for each of the three studies that make up this 

dissertation. Study 1 examines the development of lexical and syntactic complexity among 31 L2 

writers. Thus, I explain the methodology involved in doing so, from creating the Longitudinal 

Learner Corpus of Legal Writing (LLCLW), to coding the data for syntactic and lexical 

complexity, and to planning statistical analyses that can tap group-level quantitative changes 

over time. Study 2 reports four qualitative case studies on learners’ discourse complexity 

development. I discuss how discourse complexity is conceptualized in the context of 

hypothetical legal writing and how discourse complexity can be operationalized through the 

engagement system. Study 3 examines two experienced instructors’ conceptualizations of 

writing complexity through a mixed-methods approach. I explain the procedures for essay 

scoring, think-aloud activities, and the focus group.  

I would like to acknowledge that my dissertation is grounded in my one-year classroom 

observation at one of the ALE classes taught at the Georgetown University Law Center. My 

classroom observation and my corpus analyses were carried out with different cohorts of 

students, such that I did not have direct contact with the students whose essays I included in this 

dissertation. However, the observation element was still invaluable because the instructor used 

the same textbook and writing tasks (sometimes with minor changes) across academic years. 

During my one-year observation, I gathered a variety of documents and artifacts from the class 

(i.e., instructional materials, PowerPoints, quizzes, instructors’ written feedback on students’ 

essays) to help me better understand the context of my study. Each week, following classroom 

observations, I had a meeting of about 30 to 40 minutes with the course instructor to discuss the 
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writing conventions in the legal discourse community and her incorporation of these conventions 

into the pedagogy. Although these ethnographic approaches were not officially used to answer 

my research questions in the three studies of the dissertation, they were indispensable for 

connecting my research to the classroom and the LL.M. program and for contextualizing my 

subsequent analyses and interpretations.  

 

3.1 Study 1. Group Trajectories of Syntactic and Lexical Complexity in Legal Writing 

3.1.1 The Longitudinal Learner Corpus of Legal Writing 

All learner essays written by one intact cohort enrolled in the first year of the LL.M. 

program were collected and archived by the instructor of the ALE class I targeted for the 

dissertation. These essays were collected as part of the regular practice followed in the program 

for writing assessment in the curriculum. I obtained access to these essays under the consent of 

the instructor with approval from the Georgetown Institutional Review Board (IRB). I then 

compiled the essays into a longitudinal corpus, which I refer to as the “Longitudinal Learner 

Corpus of Legal Writing” (LLCLW) in this dissertation. The LLCLW consists of 246 short 

hypothetical essays (97,199 words in total) written by 31 international students under timed 

conditions over the first year of the LL.M. program (Fall 2017 and Spring 2018). All the texts 

were compiled in AntConc 3.5.8 (Anthony, 2019), a freeware program for corpus creation and 

analysis. It allows for the search of word frequency, concordances, collocations, clusters, etc. 

Background information of the 31 international writers was documented by the Law 

School and shared by the course instructor with all the names anonymized. The 31 students in 

this corpus (Male: 17; Female: 14) represented diverse L1 backgrounds: Arabic (N = 9), 

Mandarin (N = 8), Korean (N = 3), Japanese (N = 3), Spanish (N = 2), Turkish (N = 4), French (N 
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= 1), and Indonesian (N = 1). Their ages were not disclosed to me, but based on the course 

instructor’s estimates, most LL.M. students were in their early to mid-twenties. A few students 

were much older than their classmates because they had practiced laws in their home countries 

for many years before their matriculation. I was able to retrieve the information about their 

proficiency already on record for admission purposes through the instructor. Fifteen students had 

taken the TOEFL iBT, 14 had taken the IELTS, and two had taken both tests. Table 3.1 shows 

the distribution of students’ IELTS scores or the corresponding TOEFL iBT scores.  

 

Table 3.1    

Distribution of IELTS and TOEFL iBT scores (N = 31) 

IELTS Scores 
Corresponding TOEFL iBT 

Score Ranges 

Number of 

Students 

5 35-45 1 

5.5 46-59 3 

6 60-78 7 

6.5 79-93 13 

7 94-101 4 

7.5 102-109 3 

Notes. Conversion between IELTS and TOEFL iBT scores were 

made based on ETS (2010) 

 
 

The conversion between the TOEFL iBT band and the IELTS scores was based on a 

report by the ETS (2010, p. 13). Overall, students’ English proficiency ranged from 5 to 7.5 in 

IELTS (M = 6.48, SD = 0.52), equivalent to a range between 35 to 109 in TOEFL iBT. The 

majority of students scored in the middle band, namely between 6 and 6.5 in IELTS or between 

60 and 93 in TOEFL iBT (N = 20).  

The corpus includes learner essays from six writing tests administered between 

September 2017 and April 2018, generated all in class under timed conditions, including a timed 
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writing practice, a midterm exam, and a final exam within each semester. Table 3.2 shows 

detailed information about the LLCLW.  

 

Table 3.2 

Summary of Longitudinal Learner Corpus of Legal Writing (N = 31) 

Test 

Dates 
Context of writing 

No. of 

Writing 

Prompts 

No. of 

Essays  
Time Course Topic 

Time 1 

9/11/17 

Timed writing practice 1 31 

 

45 mins Personal 

injury law 

Time 2 

10/05/17 

Midterm exam 1 31 

 

60 mins Personal 

injury law 

Time 3 

11/20/17 

Final exam 2 61* 

 

90 mins Personal 

injury law 

Time 4 

2/01/18 

Timed writing practice 1 30* 

 

30 mins Criminal 

procedure law 

Time 5 

2/26/18 

Midterm exam 1 31 

 

45 mins Criminal 

procedure law 

Time 6 

4/17/18 

Final exam 2 62 

 

75 mins Criminal 

procedure law 

Notes. One essay was missing from Time 3 and Time 4, respectively  

 

The essays were collected at six time points in total throughout an academic year. The 

course topic for the first semester was personal injury law (or tort law) and criminal procedure 

law in the second semester. In each writing task, students were given a hypothetical situation and 

were asked to make a legal decision based on the evidence provided in the writing prompt (see 

Appendix A for a sample writing prompt). Students first read the legal case and then typed their 

essays in a word document. Upon finishing, they uploaded the completed essays on Canvas, an 

online learning management system shared by the course instructor and the students. Students 

were allowed to refer to their notes during the test but were not permitted to use dictionaries or 

the internet. All the essays took between 30 and 90 minutes to complete, depending on the length 

of the legal cases and the number of writing prompts the students received. 
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It is important to note that the current corpus introduced in Table 3.2 only included a 

partial count of essays written by the students across the academic year. Indeed, during the one-

year curriculum, the students wrote 341 essays in total across seven timed writing sessions. I 

eliminated all the essays (N = 31) written on April 2, 2018, because the interval between this 

timed writing and the final exam (took place on April 16, 2018) was too brief to observe any 

significant improvement. I also eliminated one writing prompt in the midterm exam administered 

on February 26, 2018 (N = 31) and one prompt in the final exam on April 16, 2018 (N = 31) in 

order to keep the number of writing prompts consistent across the two semesters. The eliminated 

essays also weighed less in students’ final exams, therefore were much shorter and less 

comparable to the rest sets of the essays. The choice of elimination was also consulted with the 

course instructor who deemed the selected writing prompts can best represent students’ progress 

at each time.  

 

3.1.2 Model Essays 

Eight model essays composed under the same timed writing prompts were used as points 

of comparison with the student essays. They were composed by either the course instructor or by 

the students whose essays were considered exceptionally well-written by the instructor. The 

instructor used all eight model essays during class for instructional purposes. Specifically, she 

first let the students read the model essay after they completed each timed writing, and then she 

analyzed the model essay with the students, explaining what the writer did well. She elicited 

answers from the students and opened the floor for questions. As shown in Table 3.3, in the first 

semester (Time 1 to Time 3), the instructor relied on essays written by herself, as the students 

were still exploring how to write compelling legal analyses. In the second semester (Time 4 to 
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Time 6), however, she included three essays written by the students, as they had gradually 

become better in legal writing themselves.  

Table 3.3 

Features of the Eight Model Essays 

Model 

Essay 
Times Topic Authors 

1 Time 1 Personal injury law Course instructor 

2 Time 2 Personal injury law Course instructor 

3 Time 3 

(Writing prompt 1) 

Personal injury law Course instructor 

4 Time 3 

(Writing prompt 2) 

Personal injury Law Course instructor 

5 Time 4 Criminal procedure Course instructor  

6 Time 5 Criminal procedure Student 13 in the present study 

7 Time 6 

(Writing prompt 1) 

Criminal procedure Student 27 in the present study 

8 Time 6 

(Writing prompt 2) 

Criminal procedure Student 25 in the present study 

  

3.1.3 Lexical Complexity Measures 

 Following the structural approach to complexity in SLA research, lexical complexity was 

examined in three dimensions: lexical density, diversity, and sophistication. As detailed below, 

the lexical measures were calculated using two computational tools developed by Christopher 

Kyle and colleagues: the Tool for the Automatic Analysis of Lexical Diversity (TAALED) and 

the Tool for the Automatic Analysis of Lexical Sophistication (TAALES) (Kyle & Crossley, 

2015; Kyle, Crossley, & Berger, 2017). 

Lexical density was examined by the percentage of content words (i.e., nouns, verbs, 

adjectives, and adverbs) over the total number of words in the texts (CW%) (see Gregori-Signes 

& Clavel-Arroitia, 2015; Johnson, 2017). Each content word, including those made repeated 

appearance, was counted into the total number of content words. The indices were processed 

through the TAALED. The software, though developed for measuring lexical diversity, 
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automatically computes separate measures on the number of content words and the total number 

of words, which made the computation of lexical density indices possible. According to Ure 

(1971), who proposed the formula to compute lexical density, written texts of human 

communication in English typically have lexical densities above 40%, while spoken forms tend 

to have lexical densities below 40%.  

Lexical diversity was operationalized by the Measure of Textual Lexical Diversity 

(MTLD), also using TAALED. The reason I chose this measure was that it assesses text 

sequentially whereas other lexical diversity measures do not. In other words, textual lexical 

diversity computes a different MTLD value if the text is randomized, but other measures would 

always generate the same values. According to Kyle (2019b), the MTLD measures lexical 

diversity by “calculating the average number of words in a text it takes to reach a predetermined 

Type-Token Ratio (TTR) value (default TTR value = 0.72) at which TTR is assumed to be 

stable” (p. 459). Conceptually, TTR decreases when the same words are added. MTLD reflects 

the average number of consecutive words is maintained before the TTR falls below a given 

threshold. For example, “I” (TTR = 1.00) “am” (TTR = 1.00) “tired” (TTR = 1.00) “but” (TTR = 

1.00) “I” (TTR = 0.800) “am” (TTR = 0.667) “also” (TTR = 0.714), and so forth. In analyzing a 

large corpus of written narrative and expository texts, McCarthy and Jarvis (2010) found that 

TTR values stabilize at 0.72 and it takes 67 words for the TTR value to fall below 0.72. A text 

with higher MTLD values can be considered more lexically diverse since it gets longer for its 

TTR to stabilize at 0.72 and then start to drop.  

In much of the SLA literature, lexical sophistication is defined as the ability to use low-

frequency words. However, in the present study lexical sophistication is defined as the ability to 

use words that are recognized more slowly by native speakers (presumably because of their low 
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frequency and high sophistication) as benchmarked by Balota et al. (2007) in their English 

lexicon project. Under this definition, lexical sophistication was measured by the lexical decision 

(LD) index computed automatically through the TAALES. The computation of LD is possible 

because TAALES has pre-labeled words by mean LD reaction times in milliseconds, based on 

the reaction times established for 40,481 words by Balota et al. In their classic psycholinguistic 

study, 816 native English speakers across six different universities in the U.S. were recruited to 

participate in a lexical decision task. Participants were presented visually with a string of letters 

on a computer screen and were asked to decide whether the stimuli presented was a real English 

word or a nonsense word. If the letter string was a real English word, the participant pressed a 

key assigned to the identification of real words; if the string was not a real word, a different key 

was pressed. Real words (k = 40,481) were selected to represent a range of frequencies while the 

nonwords (also k = 40,481) were generated by changing one to two letters in selected real words. 

Each participant responded to approximately 3,400 stimuli on the LD task. The time interval 

between the stimulus’ presence on the screen and the participant’s action in pressing the key was 

recorded as LD reaction time. Words with longer reaction time are considered more sophisticated 

because it takes the native speakers longer to process. Thus, the more words at a longer LD a 

writer uses, the more sophisticated her or his vocabulary is deemed to be. 

   

3.1.4 Syntactic Complexity Measures 

 Following Norris and Ortega’s (2009) organic approach to syntactic complexity, I 

examine three dimensions of syntactic complexity in study 1: (a) global complexity, (b) clausal 

complexity, and (c) phrasal complexity. Table 3.4 shows the measures of syntactic complexity in 

the three dimensions.  
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Table 3.4   

Analytical Framework of Syntactic Complexity 

Dimensions  Measures Labels 

Global Complexity Mean number of words per T-unit  MLT 

 Mean number of words per sentence  MLS 

Clausal Complexity Mean number of clauses per T-unit  C/T 

Phrasal Complexity Mean number of words per clause  MLC 

 

Clause and T-unit were used as the basic units of analysis for syntactic complexity. A 

clause is defined as a structure with a subject and a finite verb (Hunt, 1965). T-unit is defined as 

“one main clause plus any subordinate clause or non-clausal structure that is attached to or 

embedded in it” (Hunt, 1970, p. 4).  

The L2 Syntactic Complexity Analyzer (L2SCA) developed by Xiaofei Lu (available 

from http://www.personal.psu.edu/xxl13/downloads/l2sca.html) was used to generate the 

syntactic complexity indices. The analyzer was designed to process the syntactic complexity of 

written English language samples produced by advanced learners of English. Lu (2010) 

evaluated the reliability of the L2SCA using college-level second language writing data from the 

Written English Corpus of Chinese Learners (Wen, Wang, & Liang, 2005). He found that the 

correlations between the annotators and the system coding were 0.932 for MLC, 1.00 for MLS, 

0.987 for MLT, and 0.978 for C/T (p. 19). Given that the L2SCA was developed to measure 

advanced learners of English and that this was the first time the syntactic parser would be used 

with legal written data, I decided it was necessary to further check its reliability with the present 

data. Here I present the procedure and the results of the machine-human reliability check. 

A trained coder and I jointly segmented four basic units (i.e., word, sentence, clause, and 

T-unit) in 50 essays (or 20.33% of the corpus). While coding, we followed the guideline below 

to ensure consistency. 
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(1) Punctuation marks were not considered for word count. 

(2) Words with an apostrophe, regardless of uses as contractions (e.g., don’t, it’s) or 

possessives (e.g., John’s), were coded as two separate words, which was in line with how 

the word parsers were trained in Lu (2010). 

(3) No correction on punctuation was made to learners’ essays. 

The number of sentences, clauses, and T-units was documented for both human and 

machine segmentation, which were then subjected to Pearson’s correlations. Overall, the 

correlations were very high, 1.0 for word and sentence, 0.997 for clause, and 0.976 for T-unit, 

which means that the discrepancies between human and machine segmentation were small. 

Indeed, the human and machine segmentation correlations in this study were very similar to 

those found in Lu (2010) when he validated the L2SCA. The correlations were 1.0 for sentence, 

0.971 for clause, and 0.978 for T-unit. However, the simple percent Agreement Rates between 

human and machine segmentation were only 0.56 for clause, 0.38 for T-unit in the current study. 

This means that although the discrepancies in segmentation between the human and the machine 

were small, some segmentation were processed differently. In particular, the differences between 

human and machine segmentation on clauses derived from ungrammatical sentences, whereas 

discrepancies on T-units arose from punctuation errors.  

With regard to the segmentation of clauses, ungrammaticalities could lower the accuracy 

of the automated calculations. For example, the sentence “Though, the metro station might be 

required to take all the steps to enhance people’s safe and they did not as much as they can” 

(Student 4, Time 1) contains three clauses (i.e., “the metro station might be required to take all 

the steps to enhance people’s safety,” “they did not (do),” “they can”). However, it was 

processed as four clauses in the L2SCA. Interestingly, when the word “and” was replaced by a 
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comma, the analyzer detected three clauses. It seems that the analyzer tends to falsely process the 

surplus “and” as a conjunction to introduce an additional clause.  

In addition, the L2SCA can only detect a clause when a verb is present. In other words, 

when the learners omitted a verb in a clause by mistake, the analyzer would not recognize the 

clause. For example, the sentence “The hotel did not inform the lifeguard to warn any adult who 

in the pool about the instructions which may warn guests to take caution” (Student 2, Time 2) 

includes three clauses (i.e., “The hotel did not inform the lifeguard to warn any adult about the 

instructions,” “the adult (is) in the pool,” and “the instructions may warn guests to take caution”). 

However, due to the lack of a copula “is” between “who” and “in the pool,” the analyzer did not 

identify them as separate clauses.  

 With regard to the segmentation of T-units, the L2SCA failed to segment two T-units 

when punctuation is misused. For example, in the following sentences, the L2SCA consistently 

mistreated each sentence as one T-unit when a period should be placed between the two T-units 

(the T-unit annotation represents human segmentation). 

 

(a) [TU 1] Therefore, they should’ve made the steps safer especially in the particular weather 

condition, [TU 2] three to four inches of snow is a lot. (Student 3, Time 1) 

(b) [TU 1] Having said that, there are persuasive actual and legal facts can be presented in the 

court [TU 2] it is more likely that you can win the case. (Student 7, Time 1) 

(c) [TU 1] If Ally as a plaintiff will sue to BTA, related court apply to the precedent in Andrew 

case, [TU 2] caution in the stairwell about slippery steps is not enough to fulfill a duty of 

care in this special relationships. (Student 10, Time 1) 
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On the other hand, when a comma rather than a period should be used, the analyzer 

treated the T-unit as two separate ones, such as Example (d). This is because the L2SCA can 

only recognize a T-unit that occurs within a sentence punctuated by the writer (see Lu, 2010). 

 

(d) [TU 1] If Aaron proves the remaining element of negligence. The hotel might be liable in 

negligence.  

 

Despite the glitches detected in the system, the L2SCA remains a reliable tool in parsing 

words and sentences. It has also to be acknowledged that although the segmentation of clause 

and T-units was sometimes different, the system-generated values did not deviate from human 

segmentation considerably. Figures 3.1 and 3.2 show the number of clauses and T-units 

segmented by the L2SCA and humans, respectively, on 20% of the corpus (50 essays).  

 

 

Figure 3.1 L2SCA and Human Segmentation of Clauses 
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Figure 3.2 L2SCA and Human Segmentation of T-units 

 

The largest discrepancy between the L2SCA and human segmentation was three units for 

clause and four units for T-units. Considering that the overall discrepancies were small, and the 

correlations were comparable to those established in Lu (2010), I decide to apply the indices 

generated from the L2SCA for the subsequent analyses without further calibration.  

 

3.1.5 Analyses of Lexical and Syntactic Complexity Changes 

 To track the changes in lexical and syntactic complexity quantitatively over time, 

descriptive statistics (means and standard deviations) were calculated for each of the seven 

complexity indices (i.e., MLS, MLT, MLC, C/T, CW%, MTLD, and LD). Using repeated 

measure MANOVA, I examined the effect of time (independent variable) on seven writing 

complexity measures (dependent variables). I performed 56 (eight tests for each of the seven 

measures) post hoc pairwise tests subsequently to further detect any significant differences in the 

performance between different times. To account for multiple analyses, Bonferroni correction 

was used and the corrected alpha level was set to 0.0009 for each post hoc analysis. Effect sizes 

(Cohen’s d) for within-group design were used to measure the magnitude of the changes. 
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Plonsky and Oswald’s (2014) SLA field-specific benchmarks were used: small (d = 0.4), 

medium (d = 0.7), and large (d = 1.0). Following each quantitative analysis, I offer qualitative 

evidence to help explain and contextualize the findings in hypothetical legal writing.  

 

3.2 Study 2. Engaging Legal Voices in Hypothetical Essays: Four Case Studies of Discourse 

Complexity Development  

3.2.1 The Background of Four Learners in the Case Studies  

In Study 2, I selected four L2 writers for the case studies and investigated how they 

developed discourse complexity over the academic year. The four students, Karim, Abu, Yu, and 

Hao (pseudonyms) were all enrolled in the same ALE class. They were chosen for the case 

studies based on a comprehensive consideration and evaluation of four factors: a) first language, 

b) English proficiency level upon enrollment, c) performance on the hypothetical essay in two 

final exams, and d) instructor’s impressions of students’ overall development. Table 3.5 shows 

the students’ background information, including their performance in the two final exams. 
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Table 3.5 

Students’ Background Information and Final Exam Essay Scores  

Students L1 Gender 

English 

Language 

Proficiency 

(IELTS) 

Hypothetical Essay Scores  

(Out of 100) 

    
S1  

(T3, 

P1) 

S1  

(T3, 

P2) 

S 2  

(T6, 

P1) 

S2  

(T6, 

P2) 

Karim Arabic M 5 60 60 58.75 72.5 

Abu Arabic M 5.5 58.75 48.75 35 33.75 

Yu Chinese F 6.5 (TOEFL 

iBT 87) 

67.5 67.5 70 67.5 

Hao Chinese M 7.5 (TOEFL 

iBT 103) 

87.5 73.75 83.25 91.25 

Notes. Yu and Hao’s IELTS scores were converted from their TOEFL iBT scores 

based on the ETS (2010) report; S = Semester; T = Time; P = Prompt. 

 

The students were native speakers of either Arabic or Chinese. They were selected in the 

case studies because Arabic and Chinese native speakers constituted 54.84% (17 out of 31; 9 

Arabic and 8 Mandarin) of the student population. These two L1 groups have remained the 

largest student body in the LL.M. program in recent years. The four students represented a 

diverse range of language proficiency profiles in the program, ranging from 5 to 7.5 (out of 9) on 

IELTS or the equivalent of TOEFL iBT (see Table 3.1). Most importantly, they exemplified four 

contrastive developmental trajectories in the program, as determined by the students’ 

performance on the essays in Table 3.5 and the instructor’s impressions of the students’ 

performance. Specifically, Karim entered the program with a low proficiency level (IELTS 5, 

equivalent to TOEFL iBT 35-45) and made remarkable progress over time. Abu also started with 

a relatively low proficiency level (IELTS 5.5, equivalent to TOEFL iBT 46-59) but did not make 

much progress by the end of the program. Yu though entered the program with a higher English 

proficiency level (TOEFL iBT 87, equivalent to IELTS 6.5), did not make substantial progress 
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over time. Hao was a highly proficient English user (TOEFL iBT 103, equivalent to IELTS 7.5) 

and had grown to be a strong writer by the end of the academic year. 

 

3.2.2 Analytical Framework for Study 2: Connecting Discourse Complexity to the System 

of Engagement 

In this dissertation, discourse complexity was conceptualized using a bottom-up approach 

derived from the criteria in the instructional assessment rubric (see Section 3.4 and Appendix B), 

and specifically on the content criterion for composing an effective hypothetical legal essay. This 

is because content comprised 50% of students’ essay grades thus is considered the most 

important construct in the rubric. The rubric specifies that students who score within the upper-

band (70-100 points) should fulfill the following expectations in developing the content: 

(a) Student identifies the relevant legal issue(s) raised by the facts; 

(b) Student identifies and explains the relevant rule(s) that govern the issue(s); 

(c) Student provides explicit arguments to resolve the legal issue(s) by applying the relevant 

rule(s) from case law to facts from the fact pattern; 

(d) Student does not make any unwarranted assumptions or “invent” any facts not stated in 

the fact pattern; 

(e) Student “mirrors” key language from the rule and draws on legal terms of art, making a 

clear connection between the rule(s) and the facts; 

(f) Student acknowledges and rebuts any counterarguments to her position; 

(g) Student mentions policy justifications to support her conclusion (if any available); 

(h) Student “wraps up” her analysis of each issue by providing a conclusion. 
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One critical aspect in the above criteria (c), (d), (e), (f), and (g) pertains to the ability to 

engage different voices and to argue from possibly contrastive perspectives. This is evident from 

the expectations to provide explicit arguments by engaging the voice from the rules, to draw on 

fact patterns from the legal case, and to acknowledge and rebut any counterarguments to the 

writer’s position. I thus formulated my conceptualization of discourse complexity in the current 

study based on these critical notions of textual voice. 

In shaping this conceptualization, I also drew on my knowledge and understanding of 

“good” hypothetical legal essays from my classroom observation in the ALE course, informal 

communication with the instructor following each class observation (30-40 mins per week), and 

course materials I collected (i.e., syllabus, textbook, PowerPoint slides, quizzes, essay feedback). 

For example, the course instructor carefully integrated the criteria in the assessment rubric into 

the curriculum by scaffolding the students’ writing through guided analyses of model essays, in-

class discussions of legal cases, and corrective feedback to students’ assignments and exam 

writings. The main textbook used in the course was written by the course instructor and a 

colleague (Baffy & Schaetzel, 2019). It introduces cases in the personal injury law (or torts) and 

the criminal procedure law, which are the two topics discussed in the ALE course. It also covers 

ways of applying writing skills to write about these legal cases following the conventions of 

academic legal writing at U.S. Law Schools. These observations are essential for formulating the 

conceptualized “discourse complexity” in the current study because they are considered 

fundamental from the perspective of the course instructor, who teaches in and directs the LL.M. 

program. Therefore, incorporating the perspective of the legal instructor, I conceptualize 

“discourse complexity” for the hypothetical genre in the law school exams in general terms as 

the writer’s ability to draw on different opinions from various parties at stake (e.g., the plaintiff, 
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the defendant), to elaborate the arguments from different positions by connecting legal fact 

patterns to the rule(s), and to defend one’s position by acknowledging and rebutting any 

counterarguments.  

This conceptualization of discourse complexity can be systematically operationalized 

through the system of engagement (Martin & White, 2005) in SFL, a network of semantic 

resources associated with positioning the authorial voice with respect to other propositions 

delivered in a text. I offer a detailed review of this system in Chapter 2, Section 2.2.2.2, 

including the differences between monoglossic and heteroglossic statements and three different 

dialogistic strategies (i.e., expansion, contraction, and justification) to formulate heteroglossic 

statements. Based on my conceptualization of discourse complexity in general terms and its 

operationalization through the system of engagement, I would like to formulate a more technical 

definition for discourse complexity specifically informed by SFL as the ability to engage and 

juxtapose different textual voices by drawing on a variety of expansion, contraction, and 

justification strategies to achieve the communicative goals of the hypothetical genre at the 

discourse semantic level. The deployment of these strategies is realized through the writer’s 

ability to use modality, subjunctives, reporting verbs, connectors, contrastive markers, etc. at the 

lexicogrammatical level.  

Table 3.6 shows the engagement framework, which is adapted from Martin and White 

(2005), used for coding heteroglossic statements in hypothetical essays. All the essays by the 

four L2 writers selected for the case studies, including eight model essays and 24 student essays, 

were coded based on the engagement framework. I, the principal investigator, coded all the 

essays in the first round. The results were then shared with an expert in SFL and second language 

writing, who checked the codings and marked instances that were coded incorrectly or 
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ambiguously. All the differences, including the ambiguous instances, were discussed and 

resolved over Zoom meetings. 



  

  

 

 

Table 3.6 

The System of Engagement Coding Framework (Adapted from Martin and White, 2005) 

Strategies 
Engagement 

Moves 
Function 

Lexicogrammatical 

Realizations 
Examples 

Expansion Entertain Entertaining multiple 

perspectives to open 

the dialogic space and 

avoid alienating 

readers with different 

voices.  

Modal auxiliaries (e.g., 

could， might, would), 

modal adjuncts (e.g., 

perhaps), modal 

attributes (e.g., be likely 

to) 

The BTA might counter-argue that it did 

exercise reasonable care to protect its 

passengers. 

 
Attribute: 

Acknowledge 

Indicating the existence 

of the included voice 

without revealing the 

writer's position in 

relation to the position 

being reported.  

Reporting verb (e.g., say, 

report, argue, believe, 

according to) 

She could argue that she exercised care in 

descending the steps. 

 
Attribute:  

Distance 

Detaching the writer 

from the position being 

reported.  

Reporting verbs 

indicating distancing the 

writer's position in the 

context (e.g., claim) 

The hotel claims that they do not owe a 

duty of care to the plaintiff. However, I 

believe that the hotel breached its duty of 

care and thus should be responsible for the 

plaintiff's injury.  

Contraction Disclaim:  

Deny 

Rejecting an invoked 

positive position 

projected on to readers. 

Negation (e.g., not, no, 

never) 

The circumstances of the questioning 

created an incommunicado interrogation 

of her in a police-dominated atmosphere, 

with no communication with outside 

world. 

7
8
 



  

  

  

 

Table 3.6 (cont’d) 

Strategies 
Engagement 

Moves 
Function 

Lexicogrammatical 

Realizations 
Examples 

Contraction Disclaim: 

Counter 

Invoking a counter 

position and advancing 

such position that is 

contrary to typical 

expectations. 

Contrastive markers 

(e.g., however, but, 

nevertheless, despite, 

yet), adjuncts (e.g., even, 

only, just, still); 

subjunctives (e.g., 

should have) 

Although the door of the office was 

open, she could not leave the store as the 

door of the store was locked. 

 
Proclaim: 

Pronounce 

Emphasizing or 

interpolating the 

writer's position 

explicitly into the text. 

Reporting verbs (e.g., 

affirm) 

I would affirm the judgment of the trail 

court and deny the motion to suppress 

Oliver’s statement. 

 
Proclaim: 

Endorse 

Referencing external 

sources as warrantable 

and reliable and 

indicating complete 

alignment with the 

source. 

Reporting verbs (e.g., 

find, show, demonstrate, 

prove) 

A jury is likely to find that the BTA 

breached its duty of care. 

 
Proclaim: 

Concur 

Indicating agreement 

with, or having the 

same knowledge as the 

putative readers.  

Adverbs (e.g., of course, 

naturally, not 

surprisingly, admittedly, 

certainly) 

Admittedly, the police officer did not 

issue a Miranda warning before the 

plaintiff gave the statement, but this case 

is an exception because the plaintiff's 

conduct threatened public security.  

Justification N/A Construing a textual 

voice as engaged in 

persuasion through 

justification or 

substantiation.   

Conjunctions (e.g., 

because, for this reason); 

non-finite clauses (e.g., 

by., considering, given) 

Because the steps are made of a smooth, 

polished—and therefore slippery—stone, 

the BTA should’ve taken precautions to 

clean the steps in such wintry conditions.  

7
9
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3.3 Study 3. Legal Language Instructors’ Conceptualizations of Writing Complexity in 

Classroom Assessment 

Study 3 adopts a mixed-methods approach to study two legal language instructors’ 

conceptualizations of writing complexity in classroom assessment. First, through correlation 

analyses, I show quantitatively how writing complexity contributes to writing quality as 

perceived by the instructors. Next, I draw on qualitative evidence from the think-aloud and a 

focus group and analyze how instructors conceptualize the construct of writing complexity in 

assessing writing quality.  

 

3.3.1 Instructor Participants  

 The instructor participants in Study 3 were two experienced legal writing instructors at 

the Georgetown University Law Center. One instructor, Margaret (pseudonym) was the 

instructor of record for the ALE course, from which the corpus data for this dissertation were 

collected. She holds a Juris Doctor (J.D.) degree and a Doctoral degree in Linguistics and has 

over a decade of English as a Second Language (ESL) teaching experience, both in the United 

States and abroad. She has taught courses on ALE I and II, ALE: Torts, and U.S. Legal Research 

Analysis and Writing in the program. The other instructor, Emma (pseudonym) was not the 

instructor of record for the ALE course, but she has taught courses on Academic Legal Writing 

and Advanced Scholarly Writing to the same student population. She was an experienced legal 

writing instructor who holds a J.D. degree and a Doctoral degree in English. She has published 

widely on writing studies pedagogy and taught composition, law, and literature for more than a 

decade. 

 



  

 81 

3.3.2 The Assessment Rubric 

 The legal writing assessment rubric featured in Study 3 was developed and continuously 

refined by the course instructor Margaret (see the rubric in Appendix B). The rubric has an upper 

band (70-100 points), a middle band (40-69 points), and a lower band (0-39 points). It includes 

three constructs: structure, content, and language, which count towards 25%, 50%, and 25% of 

the total points, respectively. The “structure” construct focuses on the overall organization of the 

essays and the application of the “Issue-Rule-Analysis-Conclusion” (IRAC) framework. It also 

includes some basic formality expectations, such as writing in paragraphs of proper length, using 

headings, and starting the response with a proposition. The “Content” construct is the most 

important element in legal writing. The students are expected to (a) identify relevant legal issues 

raised by the fact patterns in the legal case, (b) present and explain relevant rule(s) of the law that 

govern the issue(s), (c) offer an explicit argument to resolve the legal issue, (d) conduct a 

substantial legal analysis by connecting the facts to the rule, and (e) acknowledge and rebut any 

potential counterarguments to their positions. The “language” construct covers issues about 

grammar, word choice, and sentence structures. For example, in order to score in the upper band, 

the students are expected to use varied and precise word choices and sentence structures.  

 The rubric has several merits. First, it was developed by the course instructor, who is an 

expert in both the register and the content knowledge. The rubric has been continuously revised 

and refined based on her teaching experience, and it was used as a regular part of the curriculum 

in the program. Second, the assessment criteria in the rubric are closely connected to the 

curriculum. For example, the instructor always provides written feedback to students’ essays on 

the structure, content, and language. The instructor also analyzes “model essays” with the 

students by going through the main assessment criteria in the rubric. Therefore, the rubric serves 
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more than an assessment tool in the curriculum, but also an instructional tool to help students 

organize their thoughts and develop arguments. For these reasons, this rubric is considered 

appropriate for this study.    

 

3.3.3 Procedures in Study 3 

 This section describes the procedures to a) obtain the two legal instructors’ holistic 

evaluation of students’ essays, b) elicit Emma’s concurrent verbalizations during the scoring 

process, and c) conduct a focus group with the two instructors. Table 3.7 summarizes the essay 

scoring procedures. 

Table 3.7     

Essay Scoring Procedures   

Instructors Timeline Procedures Number of Essays 

Margaret 
Spring 2017; Fall 

2018 

Graded all the essays during 

each semester 
123 

Emma 08/05/19 
Assessment rubric training 

session 
N/A 

 08/05/19 Anchor essays 6 

 08/06/19-08/12/19 
Independent scoring session 

set 1 
52 

 9/30/19-10/27/19 
Independent scoring session 

set 2 
56 

 11/25/19 Think-aloud practice session 2 

  11/26/19-11/30/19 
Independent think-aloud 

session 
7 

 

A subsection of the LLCLW was used for Study 3 (N = 123). These essays were 

produced under two final exams by 31 students during Time 3 (Semester 1 final) and Time 6 

(Semester 2 final). Sixty-one essays1 were written under the personal injury law, and 62 under 

the criminal procedure law. Six of the 123 essays were used as anchor essays for Emma, thus 

 
1 One essay is missing because one student only responded to one of the two writing prompts in the test. 
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were not included in the subsequent correlation analyses. The total number of essays used for the 

correlations analyses was 117, including all the essays Emma graded in the independent scoring 

(N = 108) and think-aloud sessions (N = 9). 

In order to improve the reliability of the holistic evaluation of the students’ essays, each 

of the 117 essays was scored independently by the two instructor participants, who followed the 

same assessment rubric mentioned in Section 3.3.2. As an integral part of the course assessment, 

the course instructor Margaret administered the writing tests and graded the essays anonymously 

by replacing students’ names with numbers during the semester (Spring 2017 and Fall 2018). 

Each of the rubric constructs (structure, content, and language) was first evaluated on a scale of 

100 and was then factored by their pre-assigned weights of 25%, 50%, and 25%. For the purpose 

of the current study, these essays were later shared with Emma, who prior to grading the essays 

was trained by the course instructor Margaret to use the assessment rubric. Even though Emma 

did not use the same rubric in her class, she was familiar with the assessment constructs and the 

assessment criteria due to her experience working in the program. The training session with 

Emma was led jointly by me and Margaret online through Zoom for 30 minutes on August 5th, 

2019. During the training session, Margaret explained the criteria under each construct and 

shared how she usually graded the essays.  

After the training session, I shared six anchor essays with Emma to facilitate her grading 

process. These anchor essays were selected from the two legal topics covered in the academic 

year to represent students’ writing proficiency levels from the low (N = 2), mid (N = 2), and high 

levels (N = 2). The course instructor Margaret’s ratings on the structure, content, language, her 

detailed comments on each of the anchor essays, as well as the total score of the six anchor 

essays were provided to Emma for her reference.  
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Upon Emma’s completion of the training session, she received 108 essays in two sets and 

graded them independently and anonymously in her free time between August 6th and November 

24th, 2019. In the first set, which she completed between August 6th and 12th, 2019, she scored  

25 student essays produced under Time 3, prompt 1 (Semester 1) and 27 essays produced under 

Time 6, prompt 2 (Semester 2). In the second set, which she completed between September 30th 

and October, 27th, she scored 28 student essays from Time 3, prompt 2 (Semester 1) and 28 

essays from Time 6, prompt 1 (Semester 2). To avoid grading bias, Emma was not informed of 

the semester in which the students produced the essays, nor was she given any information 

concerning whether the essays were written by the same student. Each essay set Emma received 

included student essays organized based on the writing prompt, the legal case and the writing 

prompts, the assessment rubric, an excel spreadsheet for her to enter the ratings.   

Following a mixed-methods approach, I collected qualitative data from the think-aloud 

protocols and the focus group in Study 3. To delve into the instructor’s cognitive processes 

during scoring, I obtained consent from Emma to record her concurrent verbalizations while 

applying the assessment rubric. The course instructor Margaret was not invited for the think-

aloud section because she had already finished grading the essays during the curriculum, which 

was prior to the data collection period of the current study. A stratified writing sample (N = 9) 

was randomly selected from three proficiency levels (Low = 3, Mid = 3, and High = 3) for the 

think-aloud by Emma. I conducted two think-aloud practice sessions with her online in order to 

familiarize her with the protocols. I shared with her two student essays, along with the written 

instructions, before our practice session. During the practice, I described the purpose and 

procedures of the study following the think-aloud protocols developed by Ericsson and Simon 
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(1993). I asked Emma to verbalize her thoughts and provide explicit justifications of any ratings 

she provided:  

I am interested in how you use the rubric during scoring. Please verbalize all the thoughts 

going through your mind while grading the essays. Make sure you provide justifications 

whenever you assign a score. You might be gently reminded when you fall silent. 

After the online practice session, Emma was asked to score the rest of the seven essays and 

record her verbal reports independently in her free time.  

After Emma completed the think-aloud sections, both instructors were invited to the 

focus group held on December 3rd, 2019. The purpose of the focus group was to a) examine 

different perspectives of the two instructors when they evaluated the hypothetical essays, and b) 

delve into their perceptions and conceptualizations of the role of writing complexity in legal 

writing (see the focus group prompts in Appendix C). During the interview, the instructors were 

encouraged to build on each other’s perspectives as the conversation flowed. The focus group 

was audio-recorded upon the instructors’ consent.  

 

3.3.4 Inter-rater Reliability of Essay Ratings and Intercoder Reliability of Think-aloud 

Data 

  Study 3 calls for two types of reliability indices: inter-rater reliability and inter-coder 

reliability. Inter-rater reliability refers to the two instructor participants’ degree of rating 

consistency in their scorings and was measured through Pearson’s correlation coefficient (r). 

Inter-coder reliability, on the other hand, was used to measure the degree of agreement between 

me and a trained research assistant in coding the emerging themes from the think-aloud data, and 
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it was measured by agreement rates. Table 3.8 shows the inter-rater reliability indices between 

the two instructor participants under four different writing prompts across one academic year.  

Table 3.8  

Inter-rater Reliability Indices (k = 1172)  

Semester 
Writing 

Prompts 

Pearson’s correlation 

coefficient (r) 
k 

Semester 1 Prompt 1 0.75* 30 

 Prompt 2 0.77* 28 

Semester 2 Prompt 1 0.58* 28 

 Prompt 2 0.76* 31 

  Average 0.72  

Notes. *Correlation was significant at p < 0.01 (2-tailed).  

 

Results showed strong positive correlations (based on the SLA field-specific correlation 

coefficients benchmarked by Plonsky and Oswald, 2014; 0.25 is considered small, 0.4 medium, 

and 0.6 large). The average agreement was 0.72. To avoid potential biases, the average scores 

given by the two instructor participants were used in the subsequent analyses to compute the 

relationship between the holistic scores and the writing complexity indices. 

 Content analysis was used to examine the instructor’s cognitive processes during scoring. 

Potter and Levine-Donnerstein (1999) differentiated two types of content analysis: “pattern 

content” and “projective content” (p. 259). The former focuses on the objectivity of the content 

pattern. The latter, on the other hand, emphasizes the subjectivity of the coders’ judgment and 

requires the readers to access their prior knowledge in order to judge the meaning in the content. 

In order to establish a high level of intercoder reliability while preserving my interpretation of 

the latent themes, a research assistant and I first double-coded independently the “pattern 

 
2 The reliability analyses included essay scores from the think-aloud section (k = 9) and essay scores from Emma’s 

independent scoring section (k = 108).  
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content,” and I then individually sorted the codes into bigger themes and selected themes directly 

related to my research questions. 

To establish high intercoder reliability on the “pattern content,” I first developed a set of 

preliminary codes based on my initial reading of the data and continued to refine them as I 

proceeded with the analysis. I then shared my preliminary codes and examples with the research 

assistant, who was an undergraduate student majoring in linguistics. She started working as a 

research assistant for my dissertation project since January 2020 and continued to work with me 

during the summer of 2020. She was well informed of the background, goal, and methods of the 

project. The reason to share the preliminary codes with her was to provide some guidance on the 

major constructs she could look for. She was asked to code the data independently using the 

preliminary codes and was allowed to suggest new codes or revisions that might have been 

overlooked in my coding. Table 3.9 shows the finalized coding guidelines for the think-aloud 

data. 
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Table 3.9   
Think-aloud Coding Guidelines 

Codes Definitions Examples 

Length Comments relate to the 

length of the essay 

“One of the first things I look at in responses 

is often like, how long is this response? 

Right, and this is definitely on the short end.”  

Structure Comments relate to the 

use of the IRAC 

structure as well as the 

organization and 

development of ideas. 

“The student was trying to use IRAC form 

but then they kept splitting it into like three 

paragraphs.” 

Language Comments relate to 

typos, grammars, styles, 

and language use.  

“‘But because Clark was serious person.’ 

Was A serious person?” 

Content Comments relate to the 

accuracy of the content 

and the persuasiveness 

of the argument 

“This is actually not the primary issue at 

stake here.” 

Audience/genre 

awareness 

Comments relate to the 

writer's awareness of 

the genre and the 

audience  

“There is no reference to the student being in 

the position of an appellate judge and what 

the appellate court should do.” 

Citation Comments relate to 

citing rules to support 

the argument 

“It might have been helpful if the student had 

cited one of the cases on this waiver standard 

of knowing intelligently, and voluntarily.” 

Notes. “IRAC” stands for Issue, Rule, Analysis, and Conclusion  

 

Agreement rates were calculated based on our initial round of coding. The agreement 

rates for the coding of length, structure, language, content, audience/genre awareness, and 

citation were 100% (7/7), 92.19% (59/64), 98.57% (69/70), 96.16% (25/26), 91.67% (11/12), 

85.71% (6/7), respectively. The coding discrepancies were discussed and resolved before they 

were sorted into themes.  
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3.3.5 Analyses in Study 3 

 To explore the relationships between writing quality and the various quantitative lexical 

and syntactic complexity indices obtained in the results for Study 1 (see Chapter 4), independent 

Pearson correlation analysis was conducted on each of the four writing prompts in order to 

preserve both the independence of observations and the variations across different writing 

prompts. Data were checked for normality, outliers, linearity, and homoscedasticity. The 

qualitative data were analyzed for content through an iterative process as mentioned in Section 

3.3.4.   
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CHAPTER 4: STUDY 1 RESULTS 

 

In this chapter, I present the results of Study 1 and address the first research question: In 

what ways do lexical and syntactic complexity of L2 learners of English change in academic 

legal writing over one year of instructed legal language study? I do so by reporting the 

quantitative findings on the mean group trajectories of seven measures of syntactic and lexical 

complexity. Syntactic complexity trajectories are presented in the order of (a) global syntactic 

complexity, (b) phrasal complexity, and (c) clausal complexity. Lexical complexity trajectories 

are presented in the sequence of (a) lexical density, (b) lexical diversity, and (c) lexical 

sophistication. 

Each trajectory is presented in juxtaposition to the indices generated based on the 

corresponding model essay(s) for each time period. The model essay(s) were used for 

instructional purposes only and were written either by the course instructor or a high-performing 

student with minimal or no editing from the instructor (see Chapter 3, Section 3.1.2 for more 

details on the model essays). It is worthy of note that the number of model and student essays 

included for each time period varies due to the different number of writing prompts included in 

the analysis and the missing essays. As a result, the final analysis consisted of 31 student essays 

at Times 1, 2, and 5, 30 essays at Time 4 (one missing essay), 61 essays at Time 3 (two prompts, 

one missing essay in writing prompt 1), and 62 essays at Time 6 (two prompts) for a total of 246 

student essays. As for the model essays, only one model essay was used for each time, except for 

Times 3 and 6 in which the indices were calculated on the average of two model essays from the 

two writing prompts included. In short, only eight model essays were included. 
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In discussing the findings for each measure, I draw upon examples and qualitative 

evidence from students’ essays to better contextualize the quantitative findings for legal writing. 

Before I delve into the descriptive and inferential analyses for each measure, a repeated 

measure MANOVA test was conducted to test the effect of time on the seven writing complexity 

measures (i.e., MLS, MLT, MLC, C/T, CW%, MTLD, LD). The results showed that time had a 

statistically significant effect on writing complexity, F (7, 23) = 255730.66, p = .000, partial η2 = 

1.0, indicating that at least one measure exhibited significant differences between times. Post hoc 

analyses were pursued for each of the seven measures to detect the specific contrasts where the 

significant differences were observed. As explained in Chapter 3, Section 3.1.5, the alpha level 

was set to 0.0009 after Bonferroni correction. In other words, any p-value higher than 0.0009 

was considered a non-significant result. As demonstrated in the upcoming sections, syntactic 

complexity measures yielded statistically significant differences only for the mean length of 

sentence variable in the second semester (Times 4 to 6), whereas the lexical complexity 

measures triggered substantial changes, as evinced in statistically significant increases in lexical 

sophistication measured by lexical decision reaction time. 

 

4.1 Syntactic Complexity 

Syntactic complexity was operationalized via four structural measures: Mean Length of 

T-unit (MLT), Mean Length of Sentence (MLS), Mean Length of Clause (MLC), and Clauses 

per T-unit (C/T). Based on the extensive literature presented in Chapter 2, Section 2.2.1, the 

general length was measured through MLT and MLS, whereas lengthening was determined on 

phrasal elaboration via MLC and in clausal elaboration (i.e., subordination) via C/T. The by now 

established position in SLA research is that longer clauses (i.e., higher MLC values or an 
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increase in such values over time) and reduced use of subordination (i.e., lower C/T values or a 

decrease in such values over time) are reliable signs of advanced academic writing and/or 

reflective of writing development at the latest stages of the trajectory (Norris & Ortega, 2009; 

Ortega, 2012; Ryshina-Pankova, 2015). 

Table 4.1 reports the descriptive statistics for the four syntactic complexity indices 

generated from the model essays (k = 8) and student essays (k = 246) from Time 1 to Time 6. 

Table 4.1        

Descriptive Statistics of Syntactic Complexity over Time (𝑘𝑚𝑜𝑑𝑒𝑙  =8; 𝑘𝑠𝑡𝑢𝑑𝑒𝑛𝑡  = 246) 

Dimensions Measures  Time 1 Time 2 Time 3 Time 4 Time 5 Time 6 

Global 

Syntactic 

Complexity 

MLT (model) 22.32 21.04 20.68 23.14 20.08 21.61 

MLT (students) 18.93 

(4.51) 

21.45 

(4.80) 

19.66 

(2.94) 

20.83 

(4.74) 

20.24 

(2.83) 

19.54 

(3.12) 

MLS (model) 21.2 22.25 21.74 22.09 20.08 21.09 

MLS (students) 21.62 

(5.89) 

20.89 

(4.09) 

19.44 

(3.80) 

23.10 

(5.40) 

21.56 

(3.84) 

19.77 

(2.95) 

Phrasal 

Complexity 

MLC (model) 10.1 9.64 9.14 9.17 9.65 9.41 

MLC (students) 9.73 

(1.81) 

10.20 

(1.55) 

10.03 

(1.19) 

9.78 

(1.42) 

9.65 

(1.12) 

9.53 

(0.98) 

Clausal 

Complexity 

C/T (model) 2.21 2.18 2.26 2.52 2.08 2.3 

C/T (students) 1.98 

(0.48) 

2.12 

(0.44) 

1.97 

(0.24) 

2.13 

(0.39) 

2.11 

(0.26) 

2.06 

(0.28) 

Notes. Standard deviations for group mean are provided in the parentheses; MLT = Mean Length of T-unit; 

MLS =  Mean Length of Sentence; MLC = Mean Length of Clause; C/T = Clauses per T-unit. 

k = 1 for model essays at Times 1, 2, 4 and 5; k = 2 for model essays at Times 3 and 6; k = 31 for student essays 

in each Time, except k = 30 at Time 4. 

 

Overall, syntactic complexity did not change substantially over the course of one-year of 

instructed legal language study, despite some fluctuations. It appears that the students who 

sought to further their English proficiency had exceptionally high levels of syntactic complexity 

in writing at the global and clausal level from the very beginning of the LL.M. program. A direct 

comparison of group means for MLS, MLT, and C/T at any of the 6 Times against the means 
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previously reported in the literature for the same measures enforces this conclusion. In particular, 

the present study revealed that students enrolled in an LL.M program outperformed L2 writers 

(i.e., Casal & Lee, 2019; Ortega, 2003) and native speakers (Lu & Ai, 2015; Neff, Dafouz, Díez, 

& Chaudron, 2004) in both global complexity (MLS, MLT) and clausal complexity (C/T). For 

example, on average, students in the present study produced 18.93 to 21.45 words per T-unit and 

19.79 to 21.62 words per sentence in their legal essays. By comparison, Ortega (2003) found in 

her synthesis that, on average, L2 writers (based on 65 ESL/FL learner groups across 21 L2 

writing studies) produced only 12.18 words per T-unit and 15.53 words per sentence under 

instructional contexts (p. 501). As for clausal complexity, students in the present study produced 

1.98 to 2.12 clauses per T-unit on average, which are noticeably higher levels of subordination 

than the 1.49 clauses per T-unit accumulated average reported in Ortega (2003). This, in turn, 

indicates that LL.M. students, albeit in their first year of legal language study, were able to 

produce highly complex sentence structures in terms of overall length (MLT, MLS) and 

subordination (C/T). 

On the other hand, it is worth noting that the LL.M. students in the present study did not 

particularly excel in phrasal complexity (MLC) when compared to the levels of MLC reported 

for L2 writers in recent empirical studies. For example, Casal and Lee (2019) found that, on 

average, 280 ESL writers whose papers were rated high, mid, and low wrote 10.95, 10.66, and 

10.11 words per clause respectively in source-based research papers in their first-year writing 

course. By comparison, the LL.M. students in this study on average produced 9.53 to 10.20 

words per clause in their first year of the Law School. Therefore, a tentative speculation that I 

can entertain is that the LL.M. students tended to write shorter clauses (as reflected in their mean 

MLC values) compared to other L2 writers. Their sentences and T-units were mainly lengthened 
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through subordinate clauses rather than extended clauses; the latter has been proposed to be a 

sign of the end-point of the developmental trajectory in syntactic complexity (i.e., Norris & 

Ortega, 2009). 

A further comparison of the phrasal (MLC) and clausal (C/T) complexity indices between 

the model essays and the student essays in Table 4.1 revealed that shorter clauses and more 

frequent use of subordinate clauses are preferred and encouraged in academic legal writing. This 

finding contradicts mainstream findings and recommendations in SLA research where extended 

clauses and reduced use of subordination are typically considered signs of advanced academic 

writing (Norris & Ortega, 2009; Ortega, 2012; Ryshina-Pankova, 2015). This is evidenced by the 

fact that clause length values in the model essays tended to be shorter than the MLC values in the 

student essays (except Times 1 and 5), although the values for the number of subordinate clauses 

(C/T) in the model essays consistently exceeded those of the student essays. However, these 

speculations require further detailed analyses and contextualized interpretations. In the upcoming 

sections, I discuss each trajectory for the three syntactic complexity measures by drawing upon 

examples from the model essays and the student essays. With this analytical strategy, I hope to 

elicit a more holistic but deeper understanding of students’ syntactic complexity changes over 

one year of legal English instruction. 

 

4.1.1 Global Syntactic Complexity: Mean Length of T-unit (MLT) 

Figure 4.1 displays the results for global syntactic complexity as measured by the mean 

length of T-unit over time. The corresponding effect sizes (Cohen’ d) and p-values from post hoc 

tests are shown in Table 4.2. 
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Figure 4.1 Global Syntactic Complexity by MLT (𝑘𝑚𝑜𝑑𝑒𝑙 = 8; 𝑘𝑠𝑡𝑢𝑑𝑒𝑛𝑡  = 246) 

 

 

Table 4.2 

 

  
MLT Effect Sizes (Cohen’ d) and p-values  

Time Comparisons No. of Groups Effect Sizes p-values 

Time 1 – Time 2 31 0.38 0.042 

Time 2 – Time 3 31 -0.42 0.029 

Time 3 – Time 4 30 0.26 0.033 

Time 4 – Time 5 30 -0.13 0.479 

Time 5 – Time 6 31 -0.19 0.247 

Time 1 – Time 3 31 0.14 0.348 

Time 4 – Time 6 30 -0.26 0.125 

Time 1 – Time 6 31 0.11 0.513 
 

 

 

Overall, students’ average T-unit production length was steadily high and did not change 

significantly over one year of legal language study (between Time 1 and Time 6, p = 0.513). The 

absolute value of effect sizes ranged from 0.11 to 0.42, indicating a small effect according to 

Cohen’s conventions. A closer examination of word differences per T-unit between two time 

periods with relatively larger fluctuations revealed no differences between Time 1 and Time 2, 

Time 2 and Time 3 were 2.52 and 1.93, respectively (i.e., the average difference was 2.23). This 
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finding is slightly higher than the benchmark established in Ortega (2003) where she concluded, 

based on 68 comparison groups, that a mean difference in MLT of roughly two words or higher 

was likely to yield statistical significance between comparison groups. The standards in 

hypothetical legal writing versus traditional academic writing can explain this divergence: It 

requires a change in T-unit at least higher than 2.52 in order to yield a statistically significant 

difference between comparison groups. Another possibility is that at this very high level of MLT 

production (i.e., from the lowest average of 18.93 words to the highest of 21.62 words per 

sentence) L2 writers were experiencing a ceiling effect where a larger increase was unlikely to 

occur and where more than a 2-word difference might be critical for statistical significance. 

Furthermore, students were found to produce shorter T-units than those for the model 

essays at the beginning of each semester (Time 1 and Time 4), a time when students learned a 

new topic and started practicing timed writing in class. Such discrepancies gradually diminished 

around their mid-term exams (Time 2 and Time 5), the time by which students had been 

familiarized with the topics and explicitly taught Law School exam-taking strategies. During the 

final exams (Time 3 and Time 6), students again produced slightly shorter T-units than those for 

the model essays, although the differences were not as large as those observed at the beginning 

of the semester. 

As a follow-up of the quantitative findings for students’ T-unit production, two questions 

were further explored by qualitatively analyzing selected student essays: (a) What specific 

linguistic devices (i.e., phrasal and clausal features of elaboration) did L2 writers deploy to 

construct a T-unit? (b) Did these L2 writers use similar linguistic strategies as in the model 

essays? If not, how did they differ? To answer these questions, I drew a stratified random sample 

of six student essays from three proficiency levels (Low, Mid, High) produced at Time 1 and 
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Time 4 (i.e., the beginning of each semester) and compared these essays with the corresponding 

model essays for each given time. Proficiency in the current study is defined as students’ English 

language performance in IELTS/TOEFL iBT upon enrollment (Low: 5-5.5/35-59; Mid: 6-6.5/60-

93; High: 7-7.5/94-109). All the essays were manually parsed into T-units and were further 

coded for four major types of subordinate clauses (i.e., nominal subject clause, complement 

clause, adjective or relative clause, and adverbial clause) (see Appendix D for the full coded 

data).  

Here I use a few examples from Appendix D to show how T-units were constructed in the 

model essays and student essays, respectively. I particularly chose T-units that were related to 

the writers’ efforts to engage with different legal perspectives in the “Analysis” section of the 

“Issue-Rule-Analysis-Conclusion” (IRAC) structure in the essays. The three T-units in Example 

4.1 are drawn from the two model essays at Time 1 and Time 4 (VCC = verb complement 

clause; ADVC = adverbial clause; ADJC = adjective clause). 

 

 

Example 4.1 (model essays, Times 1 and 4) 

 

(a) The prosecution may argue [that the car was still parked outside of the house and not at the 

police station, ]𝑉𝐶𝐶 [that the conversation was short and consisted of only one 

question,]𝑉𝐶𝐶  and [that Aaron was not handcuffed or arrested—facts suggesting an 

atmosphere free of compulsion. ]𝑉𝐶𝐶 (Time 4) 

(b) However, a reasonable person probably wouldn’t believe [that he can refuse a police officer’s 

request]𝑉𝐶𝐶 — especially when physically escorted to the police car —[no matter how 

politely the police officer might ask. ]𝐴𝐷𝑉𝐶 (Time 4) 
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(c) Using a constructive notice theory, Ally could further claim [that the BTA should’ve known 

that the smooth steps were unreasonably dangerous, ]𝑉𝐶𝐶 considering it had received 23 

complaints on its website of passengers [who had previously slipped on the steps. ]𝐴𝐷𝐽𝐶 

(Time 1) 

 

Notably, each T-unit was organized around a saying verb denoting verbal actions (i.e., 

“argue,” “believe,” and “claim,” italicized in the examples). Each of these verbs consists of two 

to three subordinate clauses. For instance, in T-unit (a), three simple verb complement clauses 

with parallel structures were subsumed under the verb “argue” (i.e., “that the car was still parked 

outside of the house and not at the police station,” “that the conversation was short and consisted 

of only one question,” and “that Aaron was not handcuffed or arrested—facts suggesting an 

atmosphere free of compulsion”). This accumulation of clauses naturally led to a long T-unit of 

46 words. Additionally, T-units occur even with a non-finite adverbial clause (i.e., “using a 

constructive notice theory”) attached to the main clause. For instance, in (a) a non-finite 

adverbial clause (i.e., “facts suggesting an atmosphere free of compulsion”) was added to the last 

verb complement clause, which provided further clarification of how the facts (i.e., “not 

handcuffed or arrested”) could be linked to the rule (i.e., “an atmosphere free of compulsion”) in 

an extended clause. In T-unit (b), the author first used a verb complement clause to expand “a 

reasonable person’s belief” and consecutively inserted a non-finite clause (i.e., “especially when 

(he was) physically escorted to the police car”) to provide more details for the legal case. The 

author ended the T-unit with an adverbial clause (i.e., “no matter how politely the police officer 

might ask”) to illustrate how the plaintiff was physically constrained by the police, which 

resulted in the plaintiff being in custody and it had nothing to do with the police’s verbal 



  

 99 

behavior. In this case, the T-unit was extended through both a traditional subordinate clause 

(with an overt verb) and an inserted elliptical clause. T-unit (c) demonstrates a case in which a 

non-finite adverbial clause was deployed to start a sentence (i.e., “Using a constructive notice 

theory …”). Then, the second adverbial clause (i.e., “considering…”) makes it possible to 

introduce another adjective clause in which more facts and details were provided (i.e., “it had 

received 23 complaints…” and “passengers had previously slipped on the steps”). From these 

examples, we can see that the authors of the model essay provided by the teacher to the students 

at the beginning of each semester (Times 1 and 4) employed a large number of subordinate 

clauses when conducting legal analyses. More notably, authors also used non-finite adverbial 

clauses to extend the length of a clause, thus the T-unit. 

In comparison to the model essays, the LL.M. students did not deploy many non-finite 

clauses. Rather, they wrote shorter T-units and simply connected clauses through subordinate 

conjunctions. The six T-units shown in Example 4.2 were written at Time 1 or 4 by three 

students of low, mid, and high proficiency levels, respectively. 

 

Example 4.2 (student essays, Times 1 and 4) 

Student 4 (Low) 

(a) I held [that the prosecutor can use the answer of the first question against the defendant, but 

not the second answer]𝑉𝐶𝐶 [because the police officer was questioning him without provided 

any warning to remain silent. ]𝐴𝐷𝑉𝐶 (Time 4) 

(b) All the circumstances yield [that the suspected was officially in custody]𝑉𝐶𝐶 [because it is 

easy to the reasonable person to understand [that the suspect was in custody.]𝑉𝐶𝐶  ]𝐴𝐷𝑉𝐶 

(Time 4) 
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Student 18 (Mid) 

(c) Here, concerning the first statement of R, we can say [that there is no custody adopting the 

reasonable person’s test. ]𝑉𝐶𝐶 (Time 4) 

(d) Then, we can say [that there was no custody [when he said the first statement.]𝐴𝐷𝑉𝐶  ]𝑉𝐶𝐶 

(Time 4) 

Student 27 (High) 

(e) I think [Ally does have a claim against the BTA. ]𝑉𝐶𝐶 (Time 1) 

(f) And a reasonable person will not think [it was in custody. ]𝑉𝐶𝐶 (Time 4) 

 

Counterintuitively, it appears that the student with a higher proficiency level (Student 27) 

wrote shorter T-units when presenting a legal position, while the student with a lower 

proficiency level (Student 4) always provided a rationale regarding his or her proposed position 

within the same T-unit. When the selected T-units in the context were carefully examined, I 

found that Students 18 and 27, who were of mid and high proficiency, preferred to elaborate the 

facts in separate T-units by explicitly introducing the details in a new sentence (i.e., “The reasons 

are listed below…” and “This is because ….”), rather than including the facts in the same T-unit 

in which the position was proposed. By comparison, Student 4 did not provide many details 

beyond the T-unit in which the position was proposed.  

Nevertheless, in comparison to the model essays, none of these students demonstrated the 

ability to incorporate rich details relevant to their positions in the same T-unit as the model essay 

did. Students also tended to rely exclusively on subordinate clauses to organize ideas, in 

particular, verb complement clauses (e.g., “yield that…,” “say that…”) and adverbial clauses 

(i.e., “because…,” “when…”). Their use of non-clausal structures, on the other hand, was 

tellingly absent. As a result, the syntactic structures employed by these students were highly 
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predictable and repetitive in the sense that they kept alternating between different subordinate 

clausal structures but neglected non-clausal structures almost entirely. 

In other words, it appears that the students’ writing styles were in concordance with the 

Plain English pedagogy promoted at American law schools, which generally discouraged 

syntactic variations. However, students often relied on adverbial subordination with a 

conjunction that is high frequency and transparent in meaning (i.e., “because”). They rarely used 

non-finite clauses and low-frequency, less explicit conjunctions (i.e., “no matter how…” and 

“considering…”). In comparison, the model essays encourage more parallel structures (i.e., verb 

+ that-clauses + non-clausal structures). These structures, however, do not come across as 

repetitive in the same way as in the students’ essays due to the use of non-finite clauses and low-

frequency, less explicit conjunctions. 

 

 

4.1.2 Global Syntactic Complexity: Mean Length of Sentence (MLS)  

 

Figure 4.2 shows the values of the mean length of sentence over one year. The results 

differ somewhat from the ones presented for MLT, even though both measures are traditionally 

considered to tap the same kind of global complexity in texts. Effect sizes (Cohen’ d) and p-

values from the post hoc tests are displayed in Table 4.3. 
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Figure 4.2 Global Complexity by MLS (𝑘𝑚𝑜𝑑𝑒𝑙  = 8; 𝑘𝑠𝑡𝑢𝑑𝑒𝑛𝑡  = 246) 

 

 

Table 4.3 

 

  
MLS Effect Sizes (Cohen’ d) and p-values  

Time Comparisons 
No. of 

Groups 
Effect Sizes  p-values 

Time 1 - Time 2 31 -0.11 0.547 

Time 2 - Time 3 31 -0.27 0.196 

Time 3 - Time 4 30 0.83 0.000* 

Time 4 - Time 5 30 -0.30 0.137 

Time 5 - Time 6 31 -0.50 0.008 

Time 1 - Time 3 31 -0.35 0.083 

Time 4 - Time 6 30 -0.73 0.000* 

Time 1 - Time 6 31 -0.33 0.075 

Notes. *p < 0.0009 

 

Interestingly, students were observed to produce long sentences at the beginning of each 

semester (Time 1 and Time 4). Sentence length, however, decreased over time within each 

semester. The standard deviations also decreased within each semester (Semester 1: SD = 5.89 to 

3.90; Semester 2: SD = 5.40 to 3.25), which implies that students gradually produced sentences 

in a more homogenous manner under the same topic after receiving the training in the program. 
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From Time 3 to Time 4, at a time when students had a winter break, and the topics were 

switched from personal injury law to criminal procedure law, their sentence production length 

increased significantly (p < 0.0009) from an average of 19.79 words to 23.1 words. Following 

this sudden rise at the inception of the second semester was a statistically significant drop (p < 

0.0009) from 23.1 words per sentence to 19.77 words by the end of the second semester (Time 4 

to Time 6) with a medium effect size (d = -0.73). Despite the within-semester drop and the 

between-semester increase, students’ production of sentence length did not change significantly 

from Time 1 to Time 6 (p = 0.075). 

In comparison, sentence mean length remained relatively stable (20.08 to 22.25 words) in 

the model essays, and the values were much longer than previously reported for L2 writers’ 

production (15.53 words on average in Ortega, 2003) and somewhat longer than for native 

speakers (19.60 words in Lu & Ai, 2015). Therefore, longer sentences are not necessarily 

discouraged in this legal language class, especially when a high level of clarity can be 

maintained, as in the model essay. For instance, in Example 4.3 the model essays show very long 

MLS: four subordinate clauses and 33 words in sentence (a), and three T-units and 48 words in 

sentence (b) (ACC = Adjective Complement Clause; ADVC = Adverbial Clause; NCC = Noun 

Complement Clause; ADJC = Adjective Clause). 

 

Example 4.3 (model essays, Time 3) 

(a) Given these facts, Andy could argue [that GHSC should have foreseen [that someone [who 

beats Barry at cards]𝐴𝐶𝐶 might become a target of his wrath and become injured [if he gets 

physically aggressive.]𝐴𝐷𝑉𝐶]𝑁𝐶𝐶  ]𝑉𝐶𝐶  
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(b) [T1] However, a reasonable person in this situation would likely believe [his freedom of 

action is significantly constrained: ]𝑉𝐶𝐶 [T2] A police officer grabbed and led Aaron (by the 

arm) to the police car, [T3] and he was subsequently seated inside that car with another officer 

[who proceeded to further question him. ]𝐴𝐷𝐽𝐶 

 

It is nevertheless important to note that oftentimes students ran into trouble with long 

sentences. In particular, many students with lower proficiency levels were not able to grasp a 

long sentence with a clear focus and a logical structure. This usually led to confusion in legal 

writing. Sentences in Example 4.4 were drawn from the same low-proficiency student, who 

consistently produced extensively long sentences in his essays over time. 

 

Example 4.4 (Student 5) 

(a) [T1] We cannot argue [that since 23 complaints BTA’s website justify that [Ally can suit 

them [because negligence has 4 elements to be consider, ]𝐴𝐷𝑉𝐶  ]𝑉𝐶𝐶  ]𝑉𝐶𝐶 [T2] and by applying 

the elements to our facts it shows that [Ally cannot suit them though special relations exist 

[because the defendant is a common carriers]𝐴𝐷𝑉𝐶]𝑉𝐶𝐶 [T3] and although is case is like the 

case of Andrew’s [where united Airline did warn]𝐴𝐷𝐽𝐶 [T4] and the court held that [this warn 

was not enough in this case]𝑉𝐶𝐶 [T5] we cannot argue [that this case is similar to Andrew’s 

case [because the warn was not enough and the 23 complaints is a witness for 

that. ]𝐴𝐷𝑉𝐶  ]𝑉𝐶𝐶 (Time 1) 

(b) By applying the rule to this case the defendant is liable [because its failed to provide security 

to make sure no one entered into the casino with a gun]𝐴𝐷𝑉𝐶 [because this kind of risk is 
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foreseeable to the defendant [has a duty to protect its guest and foresee the risk [that might 

arise from the casino.]𝑉𝐶𝐶 ]𝐴𝐷𝐽𝐶 ]𝐴𝐷𝑉𝐶 (Time 3) 

(c) Moreover, the police officers in this case reasonably know [that their comments [which is “it 

would for his own interest to cooperate [because Yolanda may be implicated”]𝐴𝐷𝑉𝐶  ]𝐴𝐷𝐽𝐶 

will elicit an incriminating response from a suspect, [because Yolana is his 

girlfriend.]𝐴𝐷𝑉𝐶  ]𝑉𝐶𝐶 (Time 6) 

 

Sentence (a) contains five T-units and nine subordinate clauses. Sentences (b) and (c) 

contain only one T-unit but four subordinate clauses. In terms of linguistic complexity, the 

student achieved a very high level of structural complexity by connecting multiple T-units and 

clauses through coordinate and subordinate conjunctions. However, by stacking multiple T-units 

and clauses into one sentence, the student made it extremely difficult for readers to understand 

the logical relations within the sentence. Three major issues noted in this student’s writing were 

commonly shared by many LL.M. students. First, students tended to overuse the conjunction 

“and” to connect ideas that were loosely related (i.e., “we can argue that…AND by applying the 

elements….it shows that….AND although is case is like…AND the court held that…”). Second, 

they sometimes used run-on sentences (i.e., “….the court held that … in this case [missing ‘and’ 

or a period] we cannot argue that….”) without any conjunctions or punctuations. And third, they 

tended to overuse subordinate clauses when trying to pack multiple pieces of information into 

one sentence, which obscured the logical relations between clauses (i.e., “because this kind of 

risk is foreseeable to the defendant has a duty to protect its guest and foresee the risk that might 

arise from the casino”). Therefore, although students like the L2 writer in Example 4.4 had the 
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ability to produce long sentences, they struggled to manage the basic logical connections within 

and between sentences.  

In sum, as global measures of syntactic complexity, neither MLT nor MLS values 

changed significantly after a one-year period. However, the developmental trajectories obtained 

from MLT and MLS were somewhat different. In particular, students’ average MLT values 

remained rather steady over time, but their MLT values experienced more fluctuations: They 

decreased in the first semester, then increased when students transitioned to the second semester 

and decreased significantly once again in the second semester. By juxtaposing the trajectories of 

both measures, we see that even though both measures are traditionally considered to tap the 

same type of global complexity, in the context of legal writing, changes in global complexity are 

better reflected through the MLS measure than the MLT measure. This finding is in agreement 

with the course instructor’s conceptualization of writing complexity and the pedagogical focus in 

the ALE class, which aimed at encouraging students to write shorter, simpler sentences (see 

Chapter 6, Section 6.2.2, Excerpt 3). 

 

 

4.1.3 Phrasal Complexity: Mean Length of Clause (MLC) 

 

Figure 4.3 displays the values of phrasal complexity measured by the mean length of 

clause (MLC). Table 4.4 shows the effect sizes and p-values from post hoc tests. 
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Figure 4.3 Phrasal Complexity by MLC (𝑘𝑚𝑜𝑑𝑒𝑙  = 8; 𝑘𝑠𝑡𝑢𝑑𝑒𝑛𝑡  = 246) 

 

 

 

Table 4.4  
  

MLC Effect Sizes (Cohen’ d) and p-values 

Time Comparisons No. of Groups Effect Sizes  p-values 

Time 1 - Time 2 31 0.25 0.176 

Time 2 - Time 3 31 -0.11 0.571 

Time 3 - Time 4 30 -0.14 0.403 

Time 4 - Time 5 30 -0.10 0.362 

Time 5 - Time 6 31 -0.11 0.519 

Time 1 - Time 3 31 0.13 0.380 

Time 4 - Time 6 30 -0.20 0.362 

Time 1 - Time 6 31 -0.11 0.531 

 

 

Overall, phrasal complexity did not change significantly (p > 0.0009) at any point over 

time, and the effect sizes were consistently small (d < 0.3). Compared to clause production 

length in the model essay, L2 writers tended to write slightly longer clauses between Time 2 and 

Time 4 and were subsequently able to produce clauses that were of similar length in the model 

essays towards the end of the academic year at Time 5 and Time 6. 
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Students’ average clause production length was between 9.53 to 10.2 words. Although 

clause length was much longer than what Ortega (2003) found in her synthesis with L2 writers 

(7.64 words per clause), it is not uncommon to find L2 writers producing clauses of similar 

length in argumentative essays (9.62 words in Yang, Lu, & Weigle, 2015; 9.25 words in Yoon & 

Polio, 2017), or even longer (10.11 to 10.95 words in Casal & Lee, 2019). Indeed, the average 

clause length in the model essays (9.14 to 10.09) was generally lower than many of the findings 

reported in the empirical studies cited above. A closer investigation into students’ clause 

production revealed that some students consistently produced longer clauses, while others tended 

to produce much shorter ones. For example, Student 10 produced 12.03 words on average, 

ranging from 10.44 words to 14.71 words per clause. On the other hand, Student 7 produced 7.70 

words, ranging from 6.60 words to 8.60 words per clause. In Example 4.5, I show three excerpts 

selected from the model essay and two students’ essays at Time 4, in which they discussed 

whether the plaintiff was in custody (IC = Independent Clause; DC = Dependent Clause). 

 

Example 4.5 (Time 4) 

(a) Model Essay 

[The first statement was not given ]𝐼𝐶 [while Aaron was in custody and therefore should be 

admitted. ]𝐷𝐶 [When the police officers asked Aaron [what happened,  ]𝐷𝐶  ]𝐷𝐶 [they did 

“general on-the-scene” questioning about the facts surrounding the crime. ]𝐼𝐶 [This situation 

is not subject to Miranda ]𝐼𝐶 [because the “compelling atmosphere” [that the Supreme Court 

is concerned about ]𝐷𝐶 is not present.  ]𝐷𝐶 [The facts suggest ]𝐼𝐶  [that Aaron was simply 

hanging around the crime scene and answered the officers’ question “freely and 
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voluntarily.”  ]𝐷𝐶 [A reasonable person would likely believe ]𝐼𝐶 [that he was free to leave in 

this situation. ]𝐷𝐶 Thus, [this statement can be used against Aaron. ]𝐼𝐶 

(b) Student 7 

[Answering custody issue depend on the objective not subjective test,  ]𝐼𝐶 [it is an objective 

reasonable person test.  ]𝐼𝐶 Stansbury case. [Would the reasonable person in the suspect’s 

position believe ]𝐼𝐶 [he was in police custody. ]𝐷𝐶 [It is clear ]𝐼𝐶 [the answer would be yes 

[because Aaron was grabbed by the police officer and putted in car [where there was another 

police officer sit in the same car. ]𝐷𝐶  ]𝐷𝐶]𝐷𝐶  [The reasonable person would think ]𝐼𝐶 [he or 

she cannot leave the car [because there was forcibly taking, and sit in the car with another 

officer. ]𝐼𝐶]𝐷𝐶 

(c) Student 10 

[The first statement of Aaron [as “I think the guy fell and hit his head”]𝐷𝐶 did not mean ]𝐼𝐶 

[that suspect was ‘in custody’ [considering that objective criteria [that was identified in 

Stansbury v. California case ]𝐷𝐶 determine existence of custody in terms of a reasonable 

person position. ]𝐷𝐶  ]𝐷𝐶 Accordingly, [first statement could not require any Miranda 

warning.  ]𝐼𝐶 [The second statement of Aaron in the light of same objective criteria, raised 

under psychical and mental pressure without any information about his Constitutional 

privilege against self-incrimination and right to counsel. ]𝐼𝐶  

 

 The means length of clause in Example 4.5 (a, b, c) are 7.64, 7.91, and 12.43 

respectively. Notably, Student 10 produced much longer clauses than the other two selected 

excerpts, yet they are much more difficult to understand than those in (a) and (b). For example, 

in the first sentence of Excerpt (c), the student used “considering” to introduce the reason why 
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the suspect was not “in custody” through a dependent clause. However, this dependent clause 

was semantically detached from the previous notion, despite the fact that what he or she 

articulated in each clause was considered correct. The last sentence was constructed with a long, 

incomplete clause without any verbs (i.e., “The second statement of Aaron […] right to 

counsel”). Therefore, although Student 10 showed a preliminary understanding of advanced 

syntactic structures, he or she was not able to unpack and understand the legal argument of the 

problem at hand, that is, whether the plaintiff was in custody. By comparison, Excerpt (b) written 

by Student 7 consists of shorter but much clearer clauses. Some grammatical errors were 

detected, such as 3rd person singular verb agreement (i.e., “depends” instead of “depend”), use of 

a definite determiner (i.e., “a reasonable person” instead of “the reasonable person”), irregular 

past tense inflection (i.e., “put” instead of “putted”). But these grammatical infelicities did not 

hinder overall comprehension. 

From these two examples, it appears that the students who struggled with grammatical 

issues such as irregular past tense and 3rd person singular verb agreement (Goldschneider & 

DeKeyser, 2001) tended to use shorter clauses, allegedly exhibiting lower structural complexity, 

which surprisingly helped them improve their L2 writing in the context of hypothetical legal 

writing. In contrast, the student who deployed more advanced knowledge of English and 

attempted to use complicated syntactic structures failed to illustrate the legal argument with a 

high level of clarity. Therefore, it is likely that shorter clause length is preferred in legal writing 

because students’ attempts to use long clauses seem to compromise clarity in L2 writing. 
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4.1.4 Clausal Complexity: Clauses per T-unit (C/T) 

 

Figure 4.4 presents the values of clausal complexity measured by the mean number of 

clauses per T-unit. Table 4.5 shows the effect sizes and p-values from post hoc tests. 

 
 Figure 4.4 Clausal Complexity (𝑘𝑚𝑜𝑑𝑒𝑙  = 8; 𝑘𝑠𝑡𝑢𝑑𝑒𝑛𝑡  = 246)  

 

 

Table 4.5  
  

C/T Effect Sizes (Cohen’ d) and p-values 

 Time Comparisons 
No. of 

Groups 
Effect Sizes  p-values 

Time 1 - Time 2 31 0.25 0.214 

Time 2 - Time 3 31 -0.36 0.061 

Time 3 - Time 4 30 0.47 0.008 

Time 4 - Time 5 30 -0.14 0.698 

Time 5 - Time 6 31 -0.12 0.453 

Time 1 - Time 3 31 -0.05 0.900 

Time 4 - Time 6 30 -0.13 0.646 

Time 1 - Time 6 31 0.18 0.369 

 

 

Clausal complexity in the students’ legal writing was slightly higher than previously 

attested in the literature. In the current study, L2 writers produced on average 1.98 to 2.12 

clauses per T-units. By comparison, L2 learners in previous empirical studies on average 
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produced 1.49 clauses (Ortega, 2003), 1.78 to 1.85 clauses (Casal & Lee, 2019), or 1.92 clauses 

per T-unit in the case of argumentative essays reported in Yoon & Polio, 2017. These results 

indicate that under one-year of instructed legal language study, students’ clausal complexity did 

not change significantly (p > 0.0009). When compared to the ratios in the model essays, L2 

writers in the present study on average used fewer subordinate clauses per T-unit, especially at 

Time 3 and Time 4. 

The C/T analysis then raises the following question: What could explain the differences 

in clausal subordination between the model essays and the L2 writers’ essays? To address this 

question, I calculated the raw frequency for each subordinate clause type as well as the number 

of each clause type by T-unit (see Table 4.6). These calculations were based on the essays shown 

in Appendix D, consisting of the model essays and the essays by three selected students from 

low, mid, and high proficiency that had been parsed into T-units and coded into four major types 

of subordinate clauses. 



  

 

 

 

 

 

 

Table 4.6         
Distribution of Subordinate Clause Types in the Model Essays and Selected Representative Student Essays 

Subordinate clauses 
Model Essay Student 4 (L) Student 18 (M) Student 27 (H) 

T 1 T4 T 1 T4 T 1 T4 T 1 T4 

Nominal subject clause (NSC) 0 (0) 0 (0) 0 (0) 0 (0) 1 (0.07) 3 (0.13) 1 (0.06) 1 (0.05) 

Noun complement clause (NCC) 2 (0.1) 1 (0.05) 0 (0) 1 (0.11) 1 (0.07) 1 (0.04) 1 (0.06) 8 (0.36) 

Verb complement clause (VCC) 11(0.55) 11 (0.50) 3 (0.38) 3 (0.33) 2 (0.14) 3 (0.13) 5 (0.28) 6 (0.27) 

Adjective complement clause (ACC) 0 (0) 0 (0) 0 (0) 0 (0) 4 (0.29) 0 (0) 0 (0) 0 (0) 

Prepositional complement clause (PCC) 0 (0) 1 (0.05) 0 (0) 0 (0) 0 (0) 0 (0) 0 (0) 0 (0) 

Adjective or relative clause (ADJC) 1 (0.05) 4 (0.18) 2 (0.25) 3 (0.33) 0 (0) 1 (0.04) 2 (0.11) 2 (0.09) 

Adverbial clause (ADVC) 5 (0.25) 10 (0.45) 4 (0.5) 2 (0.22) 5 (0.36) 7 (0.3) 5 (0.28) 3 (0.14) 

Total number of T-units 20 22 8 9 14 23 18 22 
Notes. L = Low; M = Mid; H = High; T = Time 

           Raw frequency with the number of clauses by T-unit in the parentheses. 

1
1
3
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In the model essay, verb complement clauses and adverbial clauses were used 

predominately as subordinate clauses, and they outnumbered other subordinate clause types in 

L2 writers’ production under most circumstances. In particular, under Time 1, I found that the 

author of the model essay specifically used verb complement clauses to engage various 

viewpoints from different perspectives to defend one’s argument, such as “Ally could argue 

that…,”’ “Ally could further claim that…,” “Ally could further maintain that…,” and “Ally 

could counter, however, that…”. Indeed, as part of the pedagogical focus of this class, L2 legal 

writers were expected to explore different legal voices in order to construct a convincing and 

thorough legal analysis. However, all three students, regardless of their proficiency levels, used 

fewer verb complement clauses than the model essays, which in turn resulted in fewer legal 

voices in their writing. In addition, when using verb complement clauses, L2 writers tended to 

use less explicit verbs to instantiate a position such as “I think…,” “BTA cannot say…,” and 

“BTA should already know…,” rather than more assertive verbs that clearly define a position, 

such as “argue,” “maintain,” and “claim.” In terms of the adverbial clauses, it seems that 

adverbial clause relation was easier for students to master, and it was used as one of their most 

frequent linguistic resources in legal writing, often introduced by conjunctions of high frequency. 

For example, L2 writers used adverbial clauses to provide reasoning for a claim (i.e., because, 

since), to indicate time of narration of the case (i.e., when), to pose a hypothesis (i.e., if, unless), 

or to make a concession (i.e., although, though). Unlike verb complement clauses, this type of 

subordination did not yield substantial differences between the model essays and the L2 writers’ 

essays. 
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4.2 Lexical Complexity 

  

 Lexical complexity was studied in the present study from three dimensions: lexical 

density, lexical diversity, and lexical sophistication. They were operationalized via three 

measures respectively: the percentage of the number of content words by the total number of 

words (CW%), the Measure of Textual Lexical Diversity (MTLD), and Lexical Decision (LD) 

reaction time. The first two measures are based on the formal structure of language, while the 

last measure for lexical sophistication is a psycholinguistic measure based on reaction time. The 

consensus in SLA and psycholinguistic research is that a higher index (i.e., higher CW%, 

MTLD, and LD values) represents a higher level of lexical complexity (Balota et al, 2007; 

McCarthy & Jarvis, 2010; Ure, 1971). By the same token, an increase in these aforementioned 

measures represents an increase in the three dimensions of lexical complexity. 

The descriptive statistics for the three dimensions of lexical complexity measured in the 

present study are displayed in Table 4.7.  
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Table 4.7        

Descriptive Statistics of Lexical Complexity over Time (𝑘 = 8; 𝑘𝑠𝑡𝑢𝑑𝑒𝑛𝑡  = 246) 

Dimensions Measures Time 1  Time 2 Time 3 Time 4 Time 5 Time 6 

Lexical 

Density 

CW% 

(model) 

0.47 0.46 0.45 0.47 0.43 0.47 

CW% 

(students) 

0.40 

(0.03) 

0.39 

(0.03) 

0.40 

(0.02) 

0.40 

(0.02) 

0.40 

(0.02) 

0.40 

(0.02) 

Lexical 

Diversity 

MTLD 

(model) 

65.7 59.27 54.5 62.01 48.02 57.94 

MTLD 

(students) 

51.04 

(10.95) 

52.23 

(11.11) 

52.09 

(6.41) 

49.85 

(11.03) 

54.15 

(8.53) 

50.55 

(5.99) 

Lexical 

Sophistication 

LD 

(model) 

635.16 631.2 641.59 634.9 633.03 639.9 

LD 

(students) 

629.47 

(6.14) 

625.04 

(4.71) 

636.12 

(5.64) 

633.46 

(5.91) 

636.53 

(5.71) 

638.44 

(3.71) 

Notes. Standard deviations for group mean are provided in the parentheses; MLT = Mean Length of T-

unit; MLS =  Mean Length of Sentence; MLC = Mean Length of Clause; C/T = Clauses per T-unit. 

k = 1 for model essays at Times 1, 2, 4 and 5; k = 2 for model essays at Times 3 and 6; k = 31 for student 

essays at each Time, except k = 30 at Time 4 

 

 

The data revealed that no measurable increases over time were observed in terms of two 

of the three dimensions measured, lexical density and diversity. In contrast, lexical sophistication 

increased substantially from Time 1 to Time 6 with a considerable amount of fluctuations in the 

first semester. Compared to the model essays, students generally produced less dense, diverse, 

and sophisticated words, except at Time 5, during which the complexity indices of the model 

essays remained low on all the measures.  

 

4.2.1 Lexical Density: Percentage of Content Words (CW%) 

 

The trajectories of lexical density and effect sizes with p-values are displayed in Figure 

4.5 and Table 4.8, respectively.  
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Figure 4.5 Lexical Density by CW% (𝑘𝑚𝑜𝑑𝑒𝑙 = 8; 𝑘𝑠𝑡𝑢𝑑𝑒𝑛𝑡 = 246) 

 

 

Table 4.8  
  

CW% Effect Sizes (Cohen’ d) and p-values 

Time Comparisons No. of Groups Effect Sizes  p-values 

Time 1 - Time 2 31 0.34 0.096 

Time 2 - Time 3 31 0.33 0.056 

Time 3 - Time 4 30 0.01 0.980 

Time 4 - Time 5 30 0.02 0.910 

Time 5 - Time 6 31 0.32 0.075 

Time 1 - Time 3 31 0.04 0.846 

Time 4 - Time 6 30 0.34 0.052 

Time 1 - Time 6 31 0.22 0.231 
 

  

The post hoc tests revealed that students’ lexical density did not change significantly 

either within the semester or between the two semesters. All the effect sizes were small (d < 0.4). 

The statistics presented in Table 8 show that for every 100 words, students on average produced 

about 40 content words. In comparison, the authors of the model essays reached a lexical density 

value between 43% to 47%. According to Ure (1971), who proposed the formula to compute 
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lexical density (i.e., the percentage of the number of content words by the total number of 

words), written texts of human communication in English typically have lexical densities above 

40%, while spoken forms tend to have lexical densities below 40%. It seems that the LL.M. 

students’ lexical density values were at the interface between spoken and written language, while 

the lexical density values of the model essays were higher and leaning towards the more literate 

side of the continuum by a difference of 3% to 7%.  

In addition, compared to those of the student essays, the indices of the model essays seem 

to fluctuate more from Time 1 to Time 6. This presumably suggests that the fluctuations in 

student essays may be explained in terms of the topic effect rather than as signs of development 

of lexical density.  

 

4.2.2 Lexical Diversity: Measure of Textual Lexical Diversity (MTLD) 

  

Figure 4.6 shows the trajectories of lexical diversity measured by MTLD, which was 

calculated as the mean length of sequential word strings in a text that maintains a given Type-

Token Ratio (TTR) value (McCarthy, 2005; McCarthy & Jarvis, 2010). Table 4.9 displays the 

effect sizes and the p-values over time.  
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Figure 4.6 Lexical Diversity by MTLD (𝑘𝑚𝑜𝑑𝑒𝑙 = 8; 𝑘𝑠𝑡𝑢𝑑𝑒𝑛𝑡 = 246) 

 

 

Table 4.9    
MTLD  Effect Sizes (Cohen’ d) and p-values 

Time Comparisons 
No. of 

Groups 
Effect Sizes  p-values 

Time 1 - Time 2 31 0.10 0.597 

Time 2 - Time 3 31 -0.02 0.950 

Time 3 - Time 4 30 -0.16 0.281 

Time 4 - Time 5 30 0.39 0.050 

Time 5 - Time 6 31 -0.53 0.005 

Time 1 - Time 3 31 0.07 0.623 

Time 4 - Time 6 30 0.07 0.759 

Time 1 - Time 6 31 -0.05 0.786 

 

  

 

Similar to lexical density, lexical diversity did not change significantly at any point 

between Time 1 to Time 6 (p > 0.05), except that it decreased significantly from Time 5 to Time 

6 (p = 0.005) to a moderate effect (d = -0.53).  
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In comparison, the model essays showed a slight advantage in lexical diversity (for 

example, except from the model essay at Time 5 was outperformed by the student essays by an 

average of 6.13 word strings), but the discrepancies between the model essays and the students 

essays were much smaller than those of lexical density presented in Figure 4.5. Similar results 

(i.e., degrees of fluctuation and crossover at Time 5) were found when lexical diversity was 

operationalized by the traditional measure of root TTR (Guiraud, 1959), as well as by two recent 

measures of the Moving-Average Type-Token Ratio (MATTR; Covington, 2007) and the 

Hypergeometric Distribution (HD-D; McCarthy & Jarvis, 2007). The detailed figures regarding 

these three measures are shown in Appendix E. Indeed, the indices of both model essays and 

student essays in Figure 4.6 showed similar degrees of fluctuation, although not necessarily in 

the same direction. This suggests that the fluctuations in the student essays over time may be a 

result of the topic effect rather than development in lexical diversity. 

 

 

4.2.3 Lexical Sophistication: Lexical Decision (LD) Reaction Time 

 

Figure 4.7 shows the values of lexical sophistication gauged by the benchmarked mean 

reaction time in a Lexical Decision (LD) task, which involved measuring how quickly English 

native speakers classified stimuli as words or nonwords.  
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Figure 4.7 Lexical Sophistication by LD Reaction Time (𝑘𝑚𝑜𝑑𝑒𝑙  = 8; 𝑘𝑠𝑡𝑢𝑑𝑒𝑛𝑡 = 246) 

 

The LD reaction time of each word was obtained from the original database called the 

English Lexicon Project conducted by Balota et al. (2007) and the LD indices were generated 

through a lexical decision task based on how many words given to 816 English native speakers 

and a computation of their mean reaction times on each word. Words with longer reaction time 

are considered more sophisticated because it takes native speakers longer to process.  

Table 4.10 displays the corresponding effect sizes and p-values.  
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Table 4.10    
LD Effect Sizes (Cohen’ d) and p-values 

Time Comparisons 
No. of 

Groups 
Effect Sizes  p-values 

Time 1 - Time 2 31 -0.61 0.01 

Time 2 - Time 3 31 1.44 0.000* 

Time 3 - Time 4 30 -0.86 0.044 

Time 4 - Time 5 30 0.44 0.013 

Time 5 - Time 6 31 0.36 0.045 

Time 1 - Time 3 31 1.41 0.000* 

Time 4 - Time 6 30 0.62 0.000* 

Time 1 - Time 6 31 1.07 0.000* 
Notes. *p < 0.0009 

 

The statistics revealed that within one year of instructed legal language study, students 

were able to produce significantly more sophisticated words in their legal essays (p < 0.0009) 

with a large effect (d = 1.07). At Time 1, learners produced words that would take on average 

about 629.43 milliseconds for English native speakers to decide whether it’s a word or not. By 

Time 6, students’ lexical sophistication was higher, as LD reached 638.44 milliseconds, and thus 

the words used by the LL.M. students at the end of the academic year of legal English instruction 

were associated with slower lexical decision reaction times by the native speakers. However, 

students’ lexical sophistication decreased sharply from Time 1 to Time 2 (p < 0.0009; d = -0.61) 

and from Time 3 to Time 4 (p = 0.044; d = -0.86), before it grew steadily in the second semester 

(Time 4 to Time 6). Compared to the model essays, students generally produced less 

sophisticated words (except Time 5) but with a similar degree of fluctuation, especially during 

the first semester (Time 1 to Time 3).  
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Behind the numbers for the LD measure, some legitimate questions to ask are: What are 

the words that contributed to the increase of lexical sophistication over time? Are they highly 

dependent on the writing prompt? Are they commonly used for specific areas of law? How are 

these words used in the contexts? To answer these questions, my research assistant and I 

computed the LD reaction time for each word from the original database of the English Lexicon 

Project (https://elexicon.wustl.edu/query13/query13.html). For this dissertation, I focused on the 

top 30 sophisticated words in the list, which represent a range from 800 milliseconds to 1200 

milliseconds average reaction time (the mean reaction time is 787.86 milliseconds in the Balota 

et al. database). I then coded the following features of each word with the aid from my research 

assistant: 

(a) Which learner(s) used the word. 

(b) Whether the word is highly dependent on the writing prompt. For example, at Time 1, the 

word “fifteenth” was highly dependent on the prompt because the case legal described 

that “Ally slipped on the fifteenth step.” “Transportation” is another word that frequently 

occurred in students’ writing, which was quoted from the “Barkton Transportation 

Authority” in the legal case. 

(c) Whether the word is highly dependent on specific legal domains (i.e., personal injury law 

or criminal procedure law). For example, at Time 1, “utmost” occurred 14 times in 

students’ essays in the same formulaic expression of “a duty of utmost care.” At Time 5, 

“incriminating” occurred 18 times because it was a rule that students cited as the “motion 

to suppress incriminating statements.” 

(d) If a word did not fall under 2 or 3 above, it was coded as context-free, such as 

conjunctions (e.g., notwithstanding, whereas), common adverbs (e.g., unfortunately, 

https://elexicon.wustl.edu/query13/query13.html
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conclusively, particularly), verbs (e.g., demonstrate, fulfill, elicit), adjectives (e.g., 

arguable, persuasive, substantive), or nouns (e.g., consideration, qualification, evidence) 

in the legal context. 

(e) Whether the word was misused. For example, one student misspelled “difference” as 

“deference” at Time 4, and another student misspelled “experienced” as “experimented.” 

Table 4.11 displays the number of words that are prompt-dependent, topic-dependent, 

context-free, and misused. Table 4.12 shows the top 30 words used by at least one of the 31 

LL.M. writers under each time, with prompt-dependent words in italics, topic-dependent words 

bolded, and misused words ending in an asterisk. Inflectional and derivational morphemes were 

considered separately because they elicited different lexical decision response time in the English 

Lexicon Project. For example, “foreseeable” (occurred at Times 1-3, LD = 1,071.87ms) elicited 

longer LD reaction time than “foreseen” (occurred at Time 3, LD = 897.17ms). The third-person 

singular form of “fulfill” (occurred at Times 1 and 3, LD = 930.74ms) elicited longer reaction 

time than the past tense form “fulfilled” (occurred at Time 1, 3, 6, LD = 729ms).  

Table 4.11 

Distribution of the Top 30 Sophisticated Words based on Characteristics 

 Personal Injury Law Criminal Procedure Law 

  Time 1 Time 2 Time 3 Time 4 Time 5 Time 6 

Prompt-dependent 6 6 6 0 3 2 

Topic-dependent 7 7 9 10 13 17 

Context-free 17 17 13 19 14 10 

Misused 0 0 1 1 0 1 



  

 

 
 

Table 4.12      
Lexical Sophistication Word List (Top 30) 

Time 1 Time 2 Time 3 Time 4 Time 5 Time 6 

disproportionate  hereinafter hereinafter incrimination physiologically incrimination 

foreseeable  aforementioned necessitating inadmissible incrimination inadmissible 

jurisdiction  foreseeable foreseeable circumstantial inadmissible determinative 

litigation  inadvertent jurisdiction pretrial determinative incriminating 

substantive  litigation litigation understandable incriminating foreseeable 

notwithstanding inexperienced uninjured unequivocal frighteningly inapplicable 

fulfills  owing obscenities interrogation overwhelmingly substantive 

technological  conclusively proportionate noncompliance correspondingly susceptibility 

foreseen  encouragement directives undisclosed notwithstanding precedence 

implementation incurred guardrail articulated interrogation psychological 

extraordinary implementation wrongdoer procedural undisclosed enumeration 

unfortunately extraordinary altercation admissible reaffirmed undermined 

convening conspicuous notwithstanding surveillance undisputed prophylactic 

opportunities swam severing prerequisite procedural delineated 

fifteenth opportunities unresponsive determining admissible legitimately 

constructive leeway fulfills initiated pertinent invariably 

accumulation whom contemplates instructed determining altercation 

metropolitan accommodation compensating enforcement initiated administration 

utmost constructive compensatory deference* rebutted involuntarily 

everything utmost unofficial qualification compel notwithstanding 

conveyance arguable appellant evolving deduce scrupulously 

vigilance everything experimented* completeness instructed encompasses 

governmental nevertheless negligent totality enforcement coerced 

carelessness demonstrates appellate restate considerations interrogation 

whereas whoever owing establishing completeness unidentified 

persuasive signaling disputable restrictions totality purported 

severed doubtful undisputed elicited deployment rev* 

particularly mentioning affirmatively nevertheless distribution incarcerated 

transportation allegations foreseen demonstrates inherently undisclosed 

believable  entertainments conclusively evidence nevertheless illustrating 

Notes.  LD color index > 1000 ms 900-999 ms 800-899 ms   
Italicized words: prompt-dependent; bolded words: topic-dependent; word *: misused words 

      
 

1
2
5
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As shown in Tables 4.11 and 4.12, students’ production of sophisticated words was 

partially dependent on the writing prompt and/or the legal topic. Specifically, during the first 

semester (Time 1 to Time 3) when the students wrote essays on the personal injury law, six or 

seven out of the 30 sophisticated words (20% or 23.3%) were paraphrased or directly drawn 

from the writing prompts. For example, “accumulation” was used to refer to the accumulation of 

snow on the steps where the plaintiff slipped in the legal case (Time 1 writing prompt). 

“Altercation” was a word in the legal case that described one of the persons involved in the 

conflict who “had a history of getting into shouting matches and physical altercations” (Time 3 

writing prompt). This suggests that some of the sophisticated words were inspired by the 

prompts, which were highly prompt specific. Then, seven or nine out of the 30 words (23.3% or 

30%) were topic dependent. They were mostly formulaic expressions or direct citations of the 

rule that occurred frequently in the topic of the personal injury law. For example, “foreseeable” 

was used by nine different students from Time 1 to Time 3 in a similar syntactic structure as in 

“the accident/injury/action was foreseeable” or “foreseeable injury.” “Utmost” repeatedly 

occurred in students’ essays as in “a duty of utmost care.” Their relative frequent occurrences in 

the student essays revealed their efforts in using legal expressions and socializing into the legal 

written discourse.  

Interestingly, when the topic switched to the criminal procedure, fewer of the top 30 

words were related to the details in specific writing prompts. Instead, more formulaic 

expressions that were related to the topic were used. Indeed, as shown in Table 4.11, 10 (33.3%) 

to 17 (56.7%) words of the top 30 sophisticated words were drawn from a set phrase or a direct 

quotation from the rule. For example, “incrimination” was used in “self-incrimination” to 

describe the plaintiff being forced or coerced to testify against oneself when in custody or under 
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police interrogation. “Unequivocal” appeared in the same formulaic expression of “the plaintiff 

be informed in clear and unequivocal terms.” Here, the students extracted the keywords “clear 

and unequivocal” from the rule and incorporated them into their expressions. The change in 

using more topic-dependent words in the second semester than in the first semester can also be a 

topic effect. In other words, in their essay on the criminal procedure law, students referred less to 

details from the legal case but more to general topic-dependent terminologies to argue whether 

the plaintiff was in custody or under interrogation.  

In addition, Table 4.12 shows that the main development in sophistication was within the 

range of 999-900 milliseconds among the top 30 words. Interestingly, the peaks in sophistication 

development happened at Time 3 and Time 6, both of which fell toward the end of each 

semester. It seems that the use of sophisticated words was greatly fostered by constant 

instruction-supported practice and time on task. This result is not surprising because students 

were not able to include all the elements of each legal topic until the very end of each semester. 

They gradually learned to conduct more comprehensive, in-depth legal analyses with the 

progression of the curriculum. For example, to conduct a comprehensive waiver analysis in 

criminal procedure law, students needed to approach the case with four questions: 1) Is the 

person in custody? 2) Is there an interrogation? 3) Has Miranda warning been administered? 4) 

Has the suspect waived his/her right? A more comprehensive legal analysis, which could only 

happen towards the second half of the semester, is naturally more likely to elicit more 

sophisticated word use. Of course, it is important to acknowledge that only the final exam grades 

were counted towards the students’ course grades, which would likely make them more 

motivated. Regardless, it is worth mentioning that among the top 30 sophisticated words used by 

the students, there were very few cases of misuse, showing an advanced level of mastery. 
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Furthermore, certain students demonstrated distinct personal preferences in sophisticated 

words, which were not shared by the rest of the group. For example, Student 12 demonstrated a 

highly sophisticated language repertoire, in particular with advanced discourse connectors (e.g., 

nevertheless, notwithstanding, unfortunately, hereinafter). The student used sophisticated 

modifiers to offer a more compelling, vivid argument (e.g., substantive evidence, inadvertent 

error) that many students did not seem to have developed. Oftentimes, Student 12 was able to 

condense concrete information from the legal case into more abstract nouns. One example was 

from his Time 2 essay in which he used the nominalization “accommodation” to condense the 

plaintiff’s experience of staying in a hotel and argued that the hotel owed a duty of care due to 

the accommodation contract between the company and the guests. In addition, some students 

favored certain legal words and expressions and in their essays across times. For example, the 

word “litigation” occurred consistently from Time 1 to Time 3 in the list, but only in Student 

20’s writing. Student 12 used “notwithstanding” in most of his essays (Times 1, 3, 5, 6). Student 

18 liked to use the expression “fulfill [X] elements for negligence” in the personal injury law 

essays. Student 18 also developed an advanced repertoire for adjectives that were commonly 

used in legal writing, such as foreseeable, inadmissible, and understandable.  

 

4.3 Summary of Findings for Study 1 

 In Section 4.1 of this chapter, I provided a quantitative account of syntactic changes of 31 

LL.M. over one academic year and described the averages of syntactic complexity from three 

dimensions: global complexity, clausal complexity, and lastly phrasal syntactic complexity. I 

also compared the students’ syntactic complexity values with the benchmark values calculated 

based on the eight model essays, as a way of gauging how on track and on target the writing of 

these LL.M. students was as judged by the course instructor.   



  

 

 

129 

Overall, global syntactic complexity (measured by MLS) decreased significantly (p < 

0.0009) in the second semester, while all other measures of syntactic complexity remained 

largely unchanged. The analyses also showed that model essays demonstrated lower phrasal 

complexity (i.e., shorter clauses) but higher clausal complexity (i.e., more subordinations) than 

the student essays. The follow-up comparison of the clause types between the model essays and 

the randomly selected student essays showed that verb complement clauses were used 

dominantly in the model essays as a way to engage different legal voices, but they were much 

less pronounced in student essays. A plausible explanation for the discrepancies in subordination 

production between the two groups is that the students paid less attention to engage alternative 

legal voices, which I will present in Chapter 5. As a result, they used much fewer verb 

complement clauses and relied instead on adverbial clauses, which were often used along with 

high-frequency conjunctions, to offer justifications, indicate time, make hypotheses, or make 

concessions from their own perspectives.  

In Section 4.2 of this chapter, I examined lexical complexity development in three 

dimensions: lexical density, lexical diversity, and lexical sophistication, inspecting evidence for 

the development at the group level over one academic year. Consistent with the methods adopted 

in analyzing syntactic complexity, I compared students’ lexical complexity values with those of 

eight model essays in order to tap into the instructor’s expectations.  

The analyses of the three dimensions of lexical complexity showed that over one year of 

instruction, students were able to use increasingly more sophisticated vocabularies, albeit not 

necessarily denser or more diverse. From a curricular perspective, the substantial increase in 

lexical sophistication was inseparable from the course instructor’s pedagogical efforts to 

encourage students to incorporate sophisticated legal vocabularies in their writing. As the 
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instructor mentioned in the focus group (see Chapter 6), she believes that “sophistication will 

come out through word choices.” One example she mentioned in the interview was that instead 

of using “give a decision” (LD = 610.25 milliseconds), students were encouraged to use “render 

a decision” (LD = 683.03 milliseconds), because “render” is more sophisticate than “give” 

(Excerpt 2, Section 6.2.2). A similar example I encountered during my classroom observation is 

to “issue (LD = 640.94) or administer (LD = 832.74 milliseconds) a Miranda warning” versus to 

“give (LD = 610.25 milliseconds) a Miranda warning.”  

In addition, the increment in lexical sophistication over time was tied closely to the 

curricular structure, which was designed to introduce topics with increasing difficulty and 

abstraction. Specifically, the personal injury law taught in the first semester was considered more 

relatable to the students than the criminal procedure law in the second semester. Moreover, the 

instructor broke down the law within each topic into different components and scaffolded the 

students to take more elements into account in their analysis as the curriculum progressed. For 

example, in the criminal procedure law, students first learned how to determine whether the 

plaintiff was in custody. Then, they learned how to make a judgment on whether there was 

“interrogation” from the police officer(s). Later, in the second half of the semester, they were 

taught how to conduct waiver analysis and check whether the waiver was “knowing and 

intelligent,” as well as whether the suspect was voluntary. For each additional layer of analysis, 

students were exposed to new vocabularies and expressions of a higher level of sophistication 

and abstraction. Such progression may have offered students abundant opportunities to enrich 

and expand their legal vocabulary repertoire.  

Overall, it appears that lexical knowledge was more susceptible to changes at any time 

than syntactic complexity. It might be possible that these foreign-trained LL.M. students 
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received training on constructing sentences prior to their study in the U.S., but they were not 

equipped with sufficient vocabularies of the U.S. legal system. Therefore, they might have more 

room for improvement in vocabulary than syntactic structures. 
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CHAPTER 5: STUDY 2 RESULTS 

  

In this chapter, I report the findings with regard to the second research question: How do 

individual learners develop discourse complexity in hypothetical legal writing over one year of 

instructed legal language study? As discussed in the Methods Chapter (Section 3.5.3), discourse 

complexity in this study was conceptualized based on the instructional focus of the current 

educational context under investigation and operationalized through the engagement framework 

in SFL. 

I first demonstrate the discursive strategies used in eight model essays that had been 

written by the instructor, as well as those by highly proficient learners from the cohort in the 

present study (see Chapter 3, Section 3.1.2 for details about the model essays); I then explicate 

the work of those strategies in constructing effective legal arguments. In presenting my analyses 

on the model essays, I establish a shared ground of what a persuasive hypothetical legal essay 

may look like in the view of a legal language instructor. Next, I analyze the distinct 

developmental trajectories of four LL.M. international students over one academic year. I 

explain how and why some students achieved a high level of discourse complexity while others 

did not make noticeable process by the end of their training. Finally, I conclude the chapter by 

summarizing the trajectories of the four learners and highlighting areas for improvement for the 

four students. I propose pedagogical strategies to help legal language instructors address the 

diverse learning needs in classroom settings for legal English such as this one.  
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5.1 Engagement Resources in Model Hypothetical Essays 

In this section, I identify the ways expansion, contraction, and justification strategies in 

the engagement framework (see Table 3.4 in Section 3.5.3.2 for the coding framework and 

examples) are realized through lexicogrammatical means under each rhetorical move across each 

of the eight model essays. As mentioned in Section 1.1, the hypothetical essay is a common 

argumentative genre adopted in law school exams, and it follows the basic rhetorical moves of 

Issue, Rule, Analysis (sometimes also referred to as “Application”), and Conclusion (IRAC) (see 

Baffy & Schaetzel, 2019). The student writers in this study received explicit training in class to 

follow this basic IRAC essay structure when writing hypothetical legal essays. In composing an 

argument, the students were expected to first identify the key issue that is present in the legal 

case. Next, they had to find appropriate legal rules that are relevant to each issue. Then, they 

were expected to explanations in the analysis section and demonstrate how the rules can be 

applied to the evidence, or what is often referred to as “fact patterns” in the case. Finally, they 

had to draw a conclusion on how each issue may be resolved.  

Following each timed-writing practice or exam, the instructor analyzed different 

rhetorical moves in the model essays with the students and helped them understand the genre of 

hypothetical writing. Because each of the model essays was used in class for instructional 

purposes, I explore all eight essays to show how legal writers construct arguments following the 

rhetorical moves, as well as what engagement resources they use to achieve the expected 

communicative purposes in the legal discourse community. The analyses of the model essays 

also serve as a reference point later for the analysis of student essays. In the following sections, I 

provide a detailed account of how the writers of model essays draw on different engagement 

resources in each of the moves comprised in the IRAC structure.  
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5.1.1 IRAC: Issue 

A common way to start a hypothetical legal essay is to present the issue at the very 

beginning using a succinct monoglossic statement of, “the issue is whether…” Monoglossic 

statements are composed of utterances that make no overt reference to other voices and 

viewpoints (Martin and White, 2005, pp. 99-100). In the context of hypothetical legal writing, it 

means that the issue statement does not invoke alternative legal voices, such as those from the 

plaintiff, the defendant, and the rules. Example 5.1 shows three issue statements written by 

different writers of the model essays at Times 1, 3, and 6.  

 

Example 5.1 

(a) The issue is whether the BTA breached its duty of care to protect Ally from slipping and 

falling down the steps at one of its station stops. (Time 1) 

(b) The issue is whether Dr. Garrett is liable in negligence for the permanent brain injuries that 

Alice suffered after she visited the ER, was evaluated, and then sent home. (Time 3, writing 

prompt 2) 

(c) The first mini issue is whether Oliver was in custody when he confessed. (Time 6, writing 

prompt 1) 

 

The writers of Example 5.1 (a, b, c) present the issues by foregrounding the key fact 

patterns from each legal case, which are “(Ally) slipping and falling down the steps at one of its 

station stops,” “the permanent brain injuries that Alice suffered after she visited the ER, was 

evaluated, and then sent home,” and “(Oliver) confessed.” According to Martin and White 

(2005), while these statements are monoglossically declared (i.e., they do not invoke external 
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voices), they are not purely subjective or taken-for-granted assertions. Rather, they are 

foregrounded in the spotlight for further discussion and argumentation (pp. 100-102). This 

contrasts with presuppositions, which are typically presented as something which is no longer at 

issue, therefore not available for further negotiation (p. 101). For example, if the writer in 

Example (a) writes, “the BTA’s negligence of duty resulted in Ally’s accident,” the proposition 

that “the BTA neglected its duty” is construed as a given fact, and thus is something no longer at 

issue. This formulation, therefore, would exclude readers who do not share the same knowledge.  

The statements in Example 5.1 do not reveal the writer’s position in the argument since 

they are construed as objective facts. However, the writers of the model essays sometimes subtly 

disclose their positions in the issue statement by invoking evidence in support of their positions. 

Example 5.2 (a, b) shows two cases where the writers use the contraction strategy as an 

engagement resource; this strategy closes the dialogic space and subtly advances the writer’s 

position by disclaiming responsibilities and expectations that the defendant or the plaintiff failed 

to fulfill. 

 

Example 5.2 

(a) The first issue is whether Blue Curacao Resort Hotel breached its duty of care by 

(justification) installing a water slide by the shallow end of a hotel pool whose depth was not 

(contract: disclaim-deny) marked. (Time 2) 

(b) The issue is whether the statement made by Victor could (expand: entertain) be introduced 

against him at trial despite the fact that (contract: disclaim-counter) the Miranda warnings 

were given only (contract: disclaim-counter) after the statements were made. (Time 6, 

writing prompt 2) 
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Example (a) is an issue statement selected from Time 2 model essay. In this model essay, 

the writer argues that Aaron (plaintiff) might have a claim of negligence against the Blue 

Curacao Resort Hotel (defendant). In this issue statement, the writer constructs a heteroglossic 

statement through the negation “not” in the subordinate clause “whose (the hotel pool) depth was 

not marked.” According to Martin and White (2005), this negated subordinate clause is 

considered heteroglossic because negation is “a resource for introducing the alternative positive 

position into the dialogue” (p. 118). The negation thus invokes a positive perspective and 

presents itself as responding to an expectation that “the hotel pool should have been marked with 

depth,” which also suggests the defendant’s negligence to meet said expectation. In doing so, the 

writer subtly implies that the defendant should be held accountable for the accident.  

Example (b) was selected from the second writing prompt at Time 6. In the essay, the 

writer argues that Victor’s (plaintiff) statements, which have been collected by police officers 

(defendants), can be used against him. Here, the writer subtly discloses their position through the 

subordinate clause “despite the fact that the Miranda warnings were given only after the 

statements were made.” This implies that Victor’s statements could be used against him even 

though the police officers did not follow traditional legal procedures to obtain said statements. 

Normally, any statements made prior to the issuance of Miranda warnings cannot be used against 

a plaintiff in a court of law. However, by disclaiming this fact through “despite the fact that,” the 

writer invokes a counter position that directly contrasts this expectation, taking up a position that 

Victor’s statements may potentially be used as evidence against him in the trial. The word “only” 

emphasizes the undeniable fact that the Miranda warnings were issued to Victor after rather than 

before he made the statements. It invokes a counter position and construes a putative reader who 

has the expectation that the Miranda warning should have been given before Victor made his 
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statements. This contractive disclaim strategy is used here to advance the writer’s tentative 

(achieved through “could”) argument that Victor’s statements can be introduced against him.  

 

5.1.2 IRAC: Rule 

 After articulating the issues of the legal case, the next step is to identify and present 

relevant rules raised by the facts in the legal case. The writers of the model essays cite the rules 

to endorse their arguments as undeniable and valid. Example 5.3 (a, b, c) presents three instances 

of how rules are referenced to serve as warrantable sources in the hypothetical essays. Bolding 

indicates the source of the rules.  

 

Example 5.3 

(a) Common carriers owe a duty of reasonable care to protect their passengers from 

unreasonable risk of harm. Bethel v. NYC Transit Authority. (contract: proclaim-endorse) 

(Time 1) 

(b) The Supreme Court has held that Miranda only applies when a suspect is “in custody,” 

Oregon v. Mathiason. (contract: proclaim-endorse), which it has defined as “a formal arrest 

or restraint on the freedom of movement of the degree associated with formal arrest.” 

Stansbury v. California. (contract: proclaim-endorse) (Time 4) 

(c) The term “interrogation” under Miranda refers not only to express questioning, but also to 

any words or actions on the part of the police that the police should know are reasonably 

likely to elicit an incriminating response from the suspect. Rhode Island v. Innis. (contract: 

proclaim-endorse) (Time 6, writing prompt 1) 
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Example 5.3 (a, b, c) illustrates how the writers make use of the contractive proclaim: 

endorse strategy to establish a solid ground its subsequent legal analysis. Specifically, the writers 

draw on the rules from classic legal cases to endorse their own positions. The inclusion of these 

rules thus increases the credibility of the writers’ arguments. However, unlike the endorsement 

resources deployed in social science (Chang & Schleppegrell, 2011) and history (Miller, 

Mitchell, & Pessoa, 2014), where endorsement is enacted through explicit reporting verbs such 

as show, demonstrate, and point out, the endorsement move in legal hypothetical writing is 

realized by directly integrating the source into the text. In other words, the writers avoid 

reporting the source of the rule in the text, such as “the Bethel v. NYC Transit Authority case 

demonstrates that…” Instead, they allude to the source of the rule through in-text citations. By 

engaging these legal voices from previous classic cases, the writer constructs their arguments as 

are built on something undeniable and warrantable.  

 

5.1.3 IRAC: Analysis 

The “Analysis” section is the main component of a hypothetical essay. The writers of the 

model essays were found to alternate between the expansion and contraction strategies, while 

occasionally using the justification strategy to provide an explanation for their arguments. 

Specifically, in taking the first move, the writers typically use the expansion strategy to engage 

the hypothetical voices from different parties at stake (i.e., the plaintiff and the defendant) and 

justify these textual voices by drawing on relevant fact patterns and keywords from the rules. 

The expansion strategy allows the writers to open up the discussion floor and invite contrastive 

legal voices into the current conversation. By doing this, the writers avoid alienating readers with 

different perspectives and create space for negotiation and discussion. After opening up the 
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dialogic space, the writers utilize the contraction strategy to disclaim the opposite view in order 

to advance their arguments. This oftentimes involves the use of the justification strategy to 

introduce more fact patterns to rebut the counterargument(s). In Example 5.4 (a, b, c) below, I 

use three analysis excerpts from a model essay at Time 1 to demonstrate how the writer 

constructs a legal analysis in three stages: 1) using the expansion and justification strategies to 

engage voices from the plaintiff (Example a), 2) opening up the dialogic space to include the 

defendant’s voices (Example b), and 3) closing down the dialogic space to consolidate the 

plaintiff’s voices (Example c). I show how such advancement of argument is realized at the 

lexicogrammar level in each stage, in particular, through the use of modality. In the legal case to 

which Example 5.4 refers, Ally (plaintiff) sued the Barkton Transportation Authority, or BTA 

(defendant) for breaching its duty of care because she fell down the steps at one of its station 

stops. The writer argues in support of Ally that the BTA breached its duty of care.  

Example (a) shows the first stage of the legal analysis, in which the writer opens up the 

dialogic space by entertaining Ally’s hypothetical voice. 

 

Example 5.4 (Time 1) 

(a) [Stage 1] Expansion + Justification: opening up the dialogic space for the plaintiff and 

justifying textual voices using fact patterns 

Ally could (expand: entertain) argue (expand: attribute-acknowledge) that the Barkton 

Transportation Authority (BTA) breached its duty by (justification) failing to reasonably 

clean the metro stairwell despite (contract: disclaim-counter) heavy snow fall the day before 

(there was an accumulation of 3-4 inches of snow). Because (justification) the steps are made 

of a smooth, polished—and therefore slippery—stone, the BTA should’ve (contract: 
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disclaim-counter) taken precautions to clean the steps in such wintry conditions. Using a 

constructive notice theory (contract: proclaim-endorse), Ally could (expand: entertain) 

further claim (expand: attribute-acknowledge) that the BTA should’ve (contract: disclaim-

counter) known that the smooth steps were unreasonably dangerous, considering 

(justification) it had received 23 complaints on its website of passengers who had previously 

slipped on the steps. Given (justification) these complaints, the BTA should’ve (contract: 

disclaim-counter) taken precautions to prevent injury by clearing the stairwell of snow and 

perhaps (expand: entertain) spreading salt on the snow. 

 

In this excerpt, the expansion of dialogic space is realized through a modal verb of 

medium probability “could” (Halliday & Matthiessen, 2014, p. 622) and a reporting verb “argue” 

which attribute the hypothetical voice to Ally. The claim “BTA breached its duty” is supported 

by several reasons achieved through the justification strategy, such as “failing to reasonably 

clean the metro stairwell” and “the steps are made of a smooth, polished—and therefore 

slippery—stone.” A similar move is taken in the middle of this paragraph, where the writer 

makes the second point from Ally’s perspective (i.e., “Ally could further claim…”). Here, the 

writer uses the same expansion and justification strategies to further broaden the range of 

perspectives on the issue. As we can see here, the expansion strategy is the main resource used to 

delve deeper into the analysis. 

But the expansion strategy alone would not help the writer construe a complex analysis, 

as the writer needs to advance his or her own position in the text. Within each point, the writer 

frequently uses the contractive disclaiming: counter strategy (realized through “should have”) to 

allude to the obligation of the BTA. The subjunctive “should have” is considered as a disclaim: 
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counter strategy because it invokes a perspective that the BTA should have taken precautions, 

but they did not do so. By using the disclaim: counter strategy, the writer closes down the 

dialogic space and advances his/her argument that the BTA owed a duty of care to Ally due to its 

negligence.  

Example (b) shows the second stage of the analysis, in which the writer adopts the 

expansion strategy to provide a counterargument from the BTA’s perspective.  

 

(b) [Stage 2] Expansion: opening up the dialogic space to include the defendant’s (the BTA) 

voice 

The BTA might (expand: entertain) counter-argue (expand: attribute-acknowledge) that it 

did (contract: proclaim-pronounce) exercise reasonable care to protect its passengers, 

specifically by (justification) posting a paper sign on the wall warning of the slippery steps. 

The sign was intended to put passengers on notice (expand: attribute-acknowledge) that they 

should proceed with caution.  

 

Through the use of “counter-argue,” the writer acknowledges the counter-voice from the 

BTA. The proceeding modal verb “might” mitigates the voice and creates possibilities for 

alternative opinions. The writer then uses the contractive proclaim: pronounce strategy (realized 

through “did”) to emphasize that the BTA exercised reasonable care to protect its passengers. 

According to Martin and White (2005, pp. 127-128), the use of the stress marker “did” 

constitutes an overt intervention into the text offered by the BTA. As a proclaim: pronounce 

strategy, “did” foregrounds one interpretation of the events that the care was exercised, thus 

excluding other interpretations and contracting the dialogic space. Conversely, it also shows the 



  

 

 

142 

writer’s willingness to include a strong subjective voice from the BTA, thus engaging readers 

who share similar views. In the last sentence (i.e., “The sign…”), the writer uses the expansion 

strategy (“realized through put…on notice”) to acknowledge the sign put up by the BTA that 

warns the passenger to proceed with caution. By doing so, the writer introduces an alternative 

voice from the sign to support the hypothetical voice from the BTA.  

After evaluating different voices from the plaintiff and the defendant through dialogic 

expansion, the writer finally contracts the dialogic space in Example (c), the last stage of the 

analysis.  

 

(c) Contraction: closing down the dialogic space to consolidate the plaintiff’s (Ally) voice 

Ally could (expand: entertain) counter (expand: attribute-acknowledge), however 

(contract: disclaim-counter), that the sign was too small and inconspicuous to be of any use. 

Further, she could (expand: entertain) argue (expand: attribute-acknowledge) that she 

exercised care in descending the steps (she “proceeded carefully” down the stairwell), but 

nevertheless (contract: disclaim-counter) fell because (justification) the steps were too 

slippery and packed with snow.  

 

Through the use of “however” the writer disclaims the previous counterargument from 

the BTA. To rebut the previous counterargument, the writer opens up the dialogic space for Ally 

through “could counter” and “could argue,” engaging more fact patterns in favor of Ally. Finally, 

by using “but nevertheless,” the writer further contracts the dialogic space and advances their 

position.  
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In Example 5.4 (a, b, c), I demonstrated how the writer of a model essay develops a legal 

analysis by alternating between the expansion and contraction strategies. Through dialogic 

expansion and contraction, the writer engages multiple interpretations from different 

perspectives and evaluates each voice by drawing on relevant evidence and rules. I also 

discussed the specific engagement resources that were used to engage different voices and 

advance the writer’s argument. Moving to Example 5.5, which was selected from a different 

legal analysis excerpt at Time 5, I present an alternative way a writer can use to engage 

alternative legal voices. Compared with Example 5.4 in which only the voices from the plaintiff 

and the defendant are included, Example 5.5 shows an instance where the writer engages the 

voice from an imaginary “reasonable person” to justify their argument.    

 

Example 5.5 (Time 5) 

However (contract: disclaim-counter), a reasonable person would (expand: entertain) believe 

(expand: attribute-acknowledge) that she (Lorna) was restrained by the police as although 

(contraction: disclaim-counter) the door of the office was open, she could not (contract: 

disclaim-counter) leave the store as the door of the store was locked. Lorna, knowing that there 

were eleven police inside the store – two of them questioning her- had deprived of her freedom 

of action. The circumstances of the questioning created an incommunicado interrogation of her 

in a police-dominated atmosphere, with no (contract: disclaim-deny) communication with 

outside world. Under these circumstances, a reasonable person would (expand: entertain) likely 

(expand: entertain) to believe (expand: attribute-acknowledge) that her freedom to leave is 

restricted in a significant way.  
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 In Example 5.5, the writer introduces a third voice from a “reasonable person” to rebut a 

previous counterargument. Indeed, the reasonable person standard has a long history in legal 

studies and it has been used by the court to establish a standard of how a reasonable person 

would have acted or what the person would have foreseen (see Abraham, 2017, pp. 68-76). In 

this excerpt, the writer draws on this standard to speculate how a reasonable person would have 

reacted in Lorna’s (plaintiff) situation, thereby arguing that Lorna, whose conduct aligns with 

that of a reasonable person, was restricted of freedom by the police officers (defendant). The 

writer draws on specific fact patterns from the case, such as “the door of the store was locked,” 

“there were eleven police inside the store,” and “no communication to the outside world” to infer 

a reasonable person’s reaction under these circumstances, thereby advancing the writer’s 

tentative (achieved by “likely”) conclusion that the plaintiff’s freedom was restricted in a 

significant way. 

 

5.1.4 IRAC: Conclusion  

 Finally, the conclusion is the last component of the IRAC structure, which is often 

presented in a short statement. Depending on the requirement of the writing prompt, the writer 

may draw a conclusion from a first-person perspective or a jury’s perspective. In Example 5.6, I 

show two conclusions made by the writers from the first-person perspective.  

 

Example 5.6  

(a) Therefore, Daren probably (expand: entertain-modal auxiliary) does not (contract: 

disclaim-deny) owe a duty of care to Aaron, and a court would (expand: entertain-modal 

auxiliary) probably (expand: entertain-modal adjunct) dismiss this claim. I suggest 
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(contract: proclaim-pronounce) that we take on Aaron’s case, but (contract: disclaim-

counter) pursue a negligence claim against BCRH only (contract: disclaim-counter). (Time 

2)  

(b) In conclusion, though (contract: disclaim-counter) Oliver confessed under custodial 

interrogation, and did not (contract: disclaim-deny) waive his Miranda rights, the case was 

concerned with public safety and is an exception to the Miranda rule. Thus, I would (expand: 

entertain) affirm (contract: proclaim-pronounce) the judgment of the trail court and deny 

the motion to suppress Oliver’s statement. (Time 6, prompt 1) 

 

Example (a) shows a case where the writer alternates between the expansion and 

contraction strategies when making a conclusion. By using the contraction strategy (realized 

through “not,” “suggest,” “but,” and “only”), the writer maintains an assertive position, 

advancing their support for Daren, one of the defendants in the case. Through the expansion 

strategy (realized through “probably” and “would probably”), the writer mitigates the 

assertiveness of said position and slightly opens up the dialogic space to engage readers who 

may think Daren owes a duty of care to Aaron. Similarly, in Example (b), the writer concludes 

with the suggestion to deny the motion to suppress Oliver’s (plaintiff) statement. The writer 

formulates a pronouncement (realized through “affirm”) in the last sentence to indicate the 

maximal investment in the current proposition. Such a formulation of knowledge directly 

challenges the opposite views thus making the conclusion more assertive. Nevertheless, this 

proclaiming move is mitigated by the use of “would,” which expands the dialogic space for 

alternative options.  
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 Sometimes, a writer might project one’s own position onto a jury in formulating a 

conclusion, therefore, distancing oneself from the judgment. Example 5.7 (a, b), the writers of 

two model essays both take a contractive move (realized through “find”) to endorse a perspective 

that the writers agree upon. This contractive move is mitigated by the use of the modal attribute 

“likely.” In this way, the writer avoids creating a false impression that he/she knows for certain 

how a jury may conclude the case.   

 

Example 5.7  

(a) A jury is likely (expand: entertain) to find (contract: proclaim-endorse) that the BTA 

breached its duty of care. If (expand: entertain) Ally can (expand: entertain) prove 

(contract: proclaim-pronounce) the remaining elements of negligence, the transportation 

authority may be (expand: entertain) liable in negligence. (Time 1) 

(b) A jury is likely (expand: entertain) to find (contract: proclaim-endorse) that BCRH 

breached its duty of care with respect to this issue. (Time 2) 

 

5.1.5 Summary of Engagement Resources in Model Essays 

In this section, I have shown how writers of the model essays alternate the expansion and 

contraction strategies, accompanied by the justification strategy, to open up and close down 

dialogic space in constructing persuasive legal arguments. Each stage of the analysis requires the 

writers to make use of different lexicogrammatical resources to achieve various communicative 

goals. In presenting the issue, it is common for the writers to put forth a monoglossic statement 

in order to foreground the key issue of the argument. When citing rules, the writers mostly rely 

on the endorsement strategy with the purpose to establish a solid ground for their subsequent 



  

 

 

147 

analysis. In the analysis section, the writers of the model essay follow a clear argumentation 

structure. They first deploy the expansion strategy to engage the voice they intend to align with, 

they then use the same expansion strategy to include a counterargument from the opposing side. 

Finally, they contract the dialogic space by rebutting the counterargument and advance their own 

positions. 

 The hallmarks of a sound and complex legal analysis require that writers make full use of 

the legal patterns and provide multiple lines of reasoning. Writers must also be able to pinpoint 

the argument at issue and effectively rebut any counterarguments. The conclusion stage often 

involves contracting the dialogic space to advance the writer’s argument. Moreover, it is usually 

accompanied by the use of the expansion strategy to mitigate the assertiveness. As it turns out, 

from discussions with Margaret and from my inspection of the corpus, most students were able 

to learn to write three of the IRAC components fairly quickly by imitating the template presented 

in the model essays: Issue, Rule, and Conclusion. In contrast, the “Analysis” component of the 

IRAC structure, which can be considered the backbone of the hypothetical essay, appeared to be 

difficult for many of the 31 writers at least initially. In Table 5.1, I summarize the engagement 

resources and their lexicogrammatical realizations deployed by the writers of model essays. This 

summary, as well as the analysis of the model essays, serves as a reference point for the 

following analysis of the student essays.  

 

 



  

 

 

 

 

 

Table 5.1 Summary of Major Engagement Resources in Model Essays 

Strategies Engagement Moves Lexicogrammatical Realizations Examples 

Expansion Attribute: 

Acknowledge 

Reporting verb (e.g., argue, claim, 

believe, counter, counter-argue) 

She could argue that she exercised care in 

descending the steps.  
 

Entertain Modal auxiliaries (e.g., could, 

might, would), modal adjuncts 

(e.g., perhaps), modal attributes 

(e.g., likely)  

The BTA might counter-argue that it did 

exercise reasonable care to protect its 

passengers.  

Contraction Disclaim: Deny Negation (e.g., not, no) Oliver confessed under custodial interrogation, 

and did not waive his Miranda rights  
 

Disclaim: Counter Contrastive markers (e.g., 

however, but, nevertheless, 

despite the fact that; despite); 

adjuncts (e.g., even, only); 

subjunctives (e.g., should have) 

However, that the sign was too small and 

inconspicuous to be of any use.  

 
Proclaim: Pronounce Reporting verbs (e.g., affirm) I would affirm the judgment of the trail court 

and deny the motion to suppress Oliver’s 

statement.  
Proclaim: Endorse Reporting verbs (e.g., find); in-

text citation 

1) A jury is likely to find that the BTA breached 

its duty of care. 

2) Common carriers owe a duty of reasonable 

care to protect their passengers from 

unreasonable risk of harm. Bethel v. NYC 

Transit Authority. 

Justification N/A Conjunctions (e.g., because, 

considering, given); non-finite 

clauses (e.g., by...) 

Because the steps are made of a smooth, 

polished—and therefore slippery—stone, the 

BTA should’ve taken precautions to clean the 

steps in such wintry conditions.  

1
4
8
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5.2 Individual Developmental Trajectories 

In this section, I draw on the system of engagement to demonstrate the varying degrees of 

discourse complexity achieved by four representative L2 legal writers who deployed different 

linguistic resources over the course of one academic year. Recall the background of four students 

who were introduced in Section 3.2: Karim and Abu were native speakers of Arabic, and both 

entered the program with a relatively low proficiency level. However, Karim made remarkable 

progress over time while Abu did not make much progress by the end of the program. Yu and 

Hao were native speakers of Chinese and they both started with a higher proficiency level upon 

admission. Yu did not make substantial progress over time, while Hao had grown to be a strong 

writer by the end of the academic year.  

In the following sections, I show the development of discourse complexity in L2 legal 

writing by mapping how these four students (dis)engage external legal voices in constructing 

legal arguments. To make sure my analysis is closely connected to their classroom practices and 

assessment criteria, I also use the instructor’s written feedback to the students on each essay to 

inform my engagement analysis. In my analysis, I first provide a detailed account of Karim and 

Hao’s noticeable writing development over time and highlight the improvement and challenges 

they had under different developmental stages, given that Karim started with a score of 5 and on 

the IELTS and Hao with that of 7.5. With regard to the analysis on Abu and Yu, both of whom 

started quite differently, at 5.5 and 6.5 on the IELTS, and neither of whom made much progress 

over time, I summarize the issues that characterize their essays across times. As already 

mentioned, I focus on the “Analysis” component of the IRAC structure, the backbone of the 

hypothetical essay, because most learners were seen to quickly learn to write the other three 
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components (i.e., Issue, Rule, and Conclusion) by imitating the template presented in the model 

essays.  

 

5.2.1 Case Study 1. Karim’s Trajectory from a Low Start to Non-linear, Substantive 

Progress  

Karim is a native speaker of Arabic and entered the LL.M. program with a lower 

proficiency level when compared to his classmates (his IELTS score was 5, compared to his 

peers’ M = 6.48, SD = 0.52, range: 5-7.5). Over the course of his study in the LL.M. program, he 

learned to use different engagement resources and achieved a rather high level of discourse 

complexity by the end of the academic year. However, his developmental trajectory is not linear 

as there were moments of progress and regress. In the present analysis, I show four 

developmental stages of Karim’s hypothetical legal writing: (1) an exploring stage, when he only 

acknowledged one side of the argument (Time 1); (2) a developing stage, when he made steady 

progress in shaping his analysis to conform to the genre expectations of a hypothetical legal 

essay (Times 2 and 3); (3) a regressing stage, when he resorted back to his initial way of 

argumentation (Time 4); and (4) a resuming stage, when he quickly picked up his genre 

knowledge and adapted it to the new topic (Times 5 and 6).  

 

5.2.1.1 Exploring Stage 

At the beginning of the program, Karim ostensibly followed the moves in the IRAC 

structure. He made conscious but cursory moves to include an off-IRAC structure move “Fact,” 

and then “Issue,” “Analysis,” and “Conclusion” in his first essay. However, the discursive 

strategies expected for each element were almost absent. For example, he restated the facts at the 
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beginning of his essay, which was not desired in the hypothetical genre. For the “Issue” element, 

he simply put down one sentence (i.e., “Do BTA owe a duty of highest care or reasonable care or 

a reasonable care?”) without accurately pinpointing the issue or using any “Rules” to support it. 

Indeed, his “Analysis” and “Conclusion” sections semi-resemble the structure of traditional 

argumentative essays: A claim, personal opinion (he did not offer concrete evidence), and a 

conclusion. It seems that he transferred partial knowledge from previous argumentative writing, 

yet without providing sufficient evidence to support his claim. He tended to construct legal 

arguments with a strong subjective position without acknowledging any voices from the 

defendant or the plaintiff. Example 5.8 shows an excerpt by Karim of the “Analysis” in the 

IRAC sequence at Time 1 when he had just entered the program. In this legal analysis, he was 

asked to make a decision on whether the BTA (defendant) owes its duty of care to Ally 

(plaintiff) who got injured at one of their metro stops.  

 

Example 5.8 (Time 1) 

[Paragraph I] If (expand: entertain) we say that BTA owe a reasonable care of duty, BTA will 

likely (expand: entertain) prevail because (justification) BTA did (contract: proclaim-

pronounce) warned other people by putting on the wall caution and that was objected standard. If 

(expand: entertain) we apply that BTA owe a highest care, BTA will likely (expand: entertain) 

loss because (justification) warning not (contract: disclaim-deny) enough. 

 

[Paragraph II] I believe (expand: entertain) that we can (expand: entertain) not (contract: 

disclaim-deny) apply the reasonable care because (justification) BTA did (contract: proclaim-

pronounce) warned but (contract: disclaim-counter) did not (contract: disclaim-deny) clean the 



  

 152 

stair from the snow and it was (contract: proclaim-pronounce) its responsibility to do clean. 

Also, if we see, there are almost 23 complaints against BTA and one third of them were fell 

when the step was dry. This mean that BTA have just (contract: disclaim-counter) done warning 

without (contract: disclaim-deny) cleaning, and it lead to say (contract: proclaim,-endorse) that 

BTA is negligence by (justification) not (contract: disclaim-deny) cleaning the stair.  

 

Karim starts the analysis by entertaining two conditions (realized through “if”) that he 

considers to be the center of the issue: Whether the BTA owes a duty of reasonable care or a 

duty of the highest care. However, according to the instructor’s feedback, this issue has already 

been resolved by the court. Instead, he should have focused on whether the BTA breached its 

duty of care. Putting aside the accuracy of the content, I will only focus on the discourse 

complexity and the engagement resources he uses to further his line of reasoning.  

In Example 5.8, Karim argues that the BTA owes the highest care of duty to Ally because 

the BTA should have cleaned the stairs rather than simply post a warning. On the surface, he 

seems to have used a variety of resources to expand and contract the dialogic space. He also 

frequently uses the justification strategy to support his claim. However, if we take a closer look 

at his analysis, the expansion strategy (realized through “likely,” “can,” and “believe”) is only 

used to mitigate his assertiveness in the position, rather than to engage an alternative voice from 

the BTA or Ally. The instructor highlighted his first sentence and explicitly asked him to include 

the voice from Ally: “Good, but could Ally make any counterarguments to this?” In this case, 

Ally could argue that “the sign was too small and inconspicuous to be of any use” and “she 

exercised care in descending the steps, but nevertheless fell because the steps were too slippery 

and packed with snow” (adapted from Model Essay 1). By including the voice from Ally, Karim 
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can present his readers with different perspectives and guide the readers to reach his conclusion 

by evaluating these multiple sources of evidence. Without sufficient evidence, claims like 

“warning (is) not enough” and “it was its (the BTA) responsibility to clean” may sound like 

taken-for-granted presuppositions.   

 

5.2.1.2 Developing Stage 

 Karim quickly got familiarized with the different textual voices involved in constructing 

a hypothetical essay under intensive training in the program. In the middle of the first semester, 

he showed he was able to navigate his argument by juxtaposing different legal voices and 

advance his position by deploying a good amount of engagement resources. In Example 9, he 

shows increased awareness to engage the voices from the hotel (defendant), the counter-voice 

from Aaron (plaintiff), and a stronger voice from the hotel to rebut Aaron’s counter-voice. 

Although Karim’s analysis requires additional supporting evidence, he demonstrates a 

preliminary understanding of how different legal voices can contribute to a more complex legal 

analysis. In this legal case, Karim was asked to make a decision on whether Aaron can have a 

claim of negligence against the Blue Curacao Resort Hotel for his injury. In Karim’s response, 

he argues that the hotel did not breach its duty of care. 

 

Example 5.9 (Time 2)  

The hotel could (expand: entertain) argue (expand: attribute-acknowledge) that there is sign 

that shows “danger! No running in the pool ground! Here every gust should take more care while 

they are swimming. Aaron could (expand: entertain) count-argue (expand: attribute-

acknowledge) even (contract: disclaim-counter) there is sign shows (expand: attribute-
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acknowledge) that “danger! No running in the pool ground! The hotel should do more than that 

by putting a sign that show (expand: attribute-acknowledge) that the water is too shallow in 

some area of the pool. The hotel could (expand: entertain) counter (expand: attribute-

acknowledge); however (contract: disclaim-counter), Aaron did not (contract: disclaim-deny) 

take care when he climbed up to the top of the slide. He should not (contract: disclaim-deny) 

climbed up, he should just get into the pool without (contract: disclaim-deny) climbing up. 

 

In Example 5.9, Karim starts his analysis by entertaining the voice from the hotel, which 

is achieved through the reporting verb “argue.” The use of the modal adjunct “could” functions 

to create some space for further negotiation. Without much elaboration, however, Karim quickly 

moves on to a counterargument by Aaron using a similar strategy (i.e., “Aaron could count(er)-

argue…”). He then contracts his argument through “however” to advance the hotel’s position, 

with which he indicates complete alignment. Here, he deploys the contractive disclaim: deny 

strategy (realized through “not” and “without”) to invoke three positive perspectives and presents 

them as responding to the expectations that “Aaron should have taken care,” “Aaron should have 

stayed at the bottom of the slide,” and “Aaron should have gotten into the pool from the ground 

floor.” In this way, he subtly aligns himself with the hotel’s position by pointing out the 

expectations which Aaron failed to follow.  

However, his analysis still requires substantial elaboration. In particular, he does not 

make full use of the fact patterns to allow the hotel to adequately explain their arguments. For 

example, he could have engaged the hotel’s voices to argue that “Aaron should have understood 

the dangers of sliding head first into shallow water. The facts do not mention Aaron’s age, but 

presumably he is an adult because he has just gotten married” or “Aaron observed children 



  

 155 

sliding into the water, who were probably much shorter than he is. Aaron should have known 

that sliding into shallow water would be riskier for him as a taller adult” (both from Model essay 

2). Without offering a detailed account of these fact patterns and their connections to the rule(s), 

his analysis remains relatively unconvincing. Furthermore, his rebuttal move (i.e., “Aaron did 

not take care…without climbing up”) does not directly address the counterargument he creates 

from Aaron’s perspective (i.e., “The hotel should do more than that by putting a sign that shows 

that the water is too shallow in some area of the pool.”). In fact, he neglects Aaron’s 

counterargument and creates another argument which does not directly respond to the previous 

concern. In sum, although Karim makes the effort to engage multiple legal voices in his writing, 

at this stage he still struggles with making logical connections between the arguments and 

directly rebutting the counter-voice.  

Despite these issues in Karim’s writing, he nevertheless continued to make progress. By 

the end of the first semester, Karim was able to write more substantial and complex arguments 

by engaging different external legal voices and drawing on more elaborated evidence. However, 

it should be noted that as Karim continued to write more complex legal Analyses, new problems 

started to emerge, such as circular reasoning, inconsistent textual voices, or taken-for-granted 

presuppositions. Example 5.10 shows the four-paragraph analysis written under Time 3, at the 

end of the first semester. In this legal case, Felicity (plaintiff), the mother of Alice, sued Cindy 

(defendant) on behalf of Alice for the head injury Alice sustained after she got injured at a party 

that Cindy hosted.  
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Example 5.10 (Time 3, prompt 2) 

[Paragraph I] Here, Felicity could (expand: entertain) argue (expand: attribute-acknowledge) 

that Cindy has a duty to protect Alice because (justification) Ali needs protection, and it deprive 

of normal opportunities of self-protection because (justification) she is 13 years old. Cindy 

breached it duty of care because (justification) she allowed Alice to play without (contract: 

disclaim-deny) helmet. Hitting Alice in her head when she is playing without (contract: 

disclaim-deny) helmet is foreseeable. Now, she is suffering permanent Coma, and lost her 

consciousness.  

[Paragraph II] Cindy could (expand: entertain) counter argue (expand: attribute-acknowledge) 

that I did not (contract: disclaim-deny) breached of its duty because (justification) the 

invention* (invitation) was mention (expand: attribute-acknowledge) that Alice is responsible to 

bring its helmet. It is foreseeable to hit her head when she is playing without helmet, but 

(contract: disclaim-counter) I did not (contract: disclaim-deny) foresee that she is going to play 

in marked pumps on the trial, and id she play without (contract: disclaim-deny) helmet, Alice 

assumed the risk because  (justification) when she played, she accepted the danger on it. Also, I 

took her to the hospital and I called Felicity to come, and the Dr. Garrett Said there is nothing to 

worry about.  

[Paragraph III] Felicity might (expand: entertain) counter (expand: attribute-acknowledge); 

however (contract: disclaim-counter), the injury in the head was foreseeable anywhere if 

(expand: entertain) you play without (contract: disclaim-deny) a helmet, and when Alice played 

without (contract: disclaim-deny) a helmet, Alice assumed the risk, however (contract: 

disclaim-counter), Alice is 13 years old, and it is Cindy to protect Alice from the danger.  
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[Paragraph IV] The court is likely (expand: entertain) to find (contract: proclaim-pronounce) 

that there is negligence, but (contract: disclaim-counter) because (justification) we are applying 

contributory negligence, Alice at fault in percentage.  

 

 In this Example, Karim alternates the voices between Felicity and Cindy in advancing his 

argument to support Felicity’s position. In the first paragraph, he expands the dialogic space 

through “could argue” to engage the voice from Felicity. He then explains why Cindy breached 

her duty of care, which is Alice is only 13 years old and Cindy allowed Alice to play without a 

helmet. According to the instructor, though, the former evidence about age is insufficient to 

support the claim that Alice was deprived of normal opportunities for self-protection. Regardless, 

compared to his writing under Time 2, Karim indeed provides more supporting evidence when 

elaborating on Felicity’s argument. However, he tends to overuse the conjunction “because,” 

which makes his analysis somewhat repetitive and verbose. For example, he could have parsed 

his argument into two separate lines of reasoning:  

 

“Here, Felicity could argue that Cindy breached her duty of care because Alice as 

a 13-year-old could not foresee the dangers of rollerblading. Felicity could further 

argue that Cindy breached her duty to warn or protect the children as she should 

have realized that Alice didn’t have any protective gear and shouldn’t have 

allowed Alice to rollerblade without it.” (adapted from model essay 3) 

 

 In the second paragraph of Example 5.10, Karim offers a counter-voice from Cindy by 

relying on the same strategy he deploys in the first paragraph: expansion + justification + 



  

 158 

contraction. Interestingly, in presenting the voice from Cindy, he switches to the pronoun “I” 

when he is actually referring to “Cindy.” Here, the instructor commented “You used the pronoun 

“I” in your analysis. Use Cindy or “she” instead. Don’t write this from your perspective. It’s an 

argument that THE DEFENDANT would make.” Indeed, Karim seems to write from Cindy’s 

perspective as if he were directly quoting her. However, by using the first-person pronoun, he 

confuses the readers, who might think that the writer aligns himself with Cindy’s position. In the 

third paragraph, Karim engages the voice from Felicity again, trying to rebut Cindy’s counter-

voice. However, he recycles the same arguments that he makes on behalf of Cindy in the first 

paragraph, which are: (1) Cindy should have foreseen the danger when Alice played without a 

helmet (2) Alice is only 13 years old and Cindy has the responsibility to protect her. The circular 

reasoning has therefore undermined the persuasiveness of his argument.  

 To draw a conclusion for this analysis excerpt, in the last paragraph of Example 5.10, 

Karim first uses the expansion + contraction strategy through “likely to find” to infer that the 

court may conclude that the defendant has neglected her duty of care. This statement aligns with 

his earlier attempts to argue for Felicity. However, this is followed by an odd move—he further 

contracts his argument through “but” to advance a different position which he does not explain in 

his analysis earlier, that is, Alice may be partially responsible for her own injury. This 

contraction strategy appears to be out of place because it disclaims his previous conclusion made 

on behalf of the court and invokes a perspective that Karim does not fully explain. Such 

inconsistency in positioning revealed that learners like Karim might need more scaffolding not 

only to engage alternative voices in specific moves, but also to logically connect the overarching 

statement of all the voices in the entire essay, especially in handling more complex legal 
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arguments. Nevertheless, compared to his writing under Time 1, Karim has made substantial 

progress within one semester of legal language study. 

 

5.2.1.3 Regressing Stage 

In the previous excerpts, I have shown how Karim demonstrated increased discourse 

complexity by gradually engaging different legal voices in legal analysis in the first semester. 

However, the ability to engage external voices in personal injury law did not carry over 

seamlessly to criminal procedure law, the main topic in the second semester. It is possible that 

Karim was still familiarizing himself with the new topic and was not sure which legal voices he 

should engage. The regression may also be in part related to some forgetting of what had been 

learned due to the vacation break between semesters. Example 5.11 is the analysis of the excerpt 

he wrote under Time 4, the beginning of the second semester. In this legal case, Karim was asked 

to decide whether two statements made by Aaron (plaintiff) obtained by the police officers 

(defendant) can be used against Aaron at court.  

 

Example 5.11 (Time 4) 

Would (expand: entertain) the reasonable person in the suspect’s position believe (expand: 

attribute-acknowledge) he was in police custody. It is clear (contract: proclaim-pronounce) the 

answer would (expand: entertain) be yes (contract: proclaim-pronounce for “the answer is 

yes”) because (justification) Aaron was grabbed by the police officer and putted in car where 

there was another police officer sit in the same car. The reasonable person would (expand: 

entertain) think (expand: attribute-acknowledge) he or she can (expand: entertain) not 
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(contract: disclaim-deny) leave the car because (justification) there was forcibly taking, and sit 

in the car with another officer. 

 

 In Example 5.11, Karim opens up the dialogic space by posing a question from the 

perspective of a reasonable person. In addressing the question, he interpolates an explicit opinion 

through an instance of pronouncement formulation “it is clear that answer would be yes,” which 

shows Karim’s maximum investment in the proposition that Aaron was in custody. This 

proposition presents itself as at odds with readers who believe that Aaron was not in custody. In 

the following sentence (i.e., “The reasonable person would think…”), Karim deploys the 

expansion strategy to engage the voice from a reasonable person to further justify his position, 

explicitly pointing out that Aaron was forced by the police officer. Despite Karim’s efforts to 

engage the voices from a reasonable person in support of Aaron, he largely excludes the voices 

from the police officers who may show evidence of an atmosphere free of compulsion, such as 

“the car was still parked outside of the house and not at the police station,” “the conversation was 

short and consisted of only one question,“ and “Aaron was not handcuffed or arrested.” (from 

Model essay 4). As a result, he may have alienated readers who may disagree with his position or 

who need more evidence to be convinced.  

 

5.2.1.4 Resuming Stage 

 However, it seems that Karim’s ability to navigate among different legal voices was not 

lost entirely. He quickly retrieved the genre knowledge as he proceeded with the curriculum. 

Example 5.12 is from Time 5, written during the middle of the second semester. In this two-

paragraph analysis, Karim argues that the statement made by Lorna (plaintiff) cannot be used 
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against her because she was in custody. Similar to the analysis he wrote under Time 3, at the end 

of the first semester, Karim skillfully makes three moves by first engaging the voice from a 

reasonable person who represents Lorna’s position, then offering a counter-voice from the police 

officers (defendant), and finally including a rebuttal voice from Lorna.  

 

Example 5.12 (Time 5) 

[Paragraph I] Here, the incriminating statement was obtained while Lorna was in custody. There 

are couples of arguments could (expand: entertain) Lorna make (expand: attribute-

acknowledge for “make arguments”). First, when a police officer allowed Lorna and prevented 

her husband to enter the store, a restriction on person's freedom as to render him in custody such 

occurred. Also, While Lorna was inside with Naomi and nine police officers, a police officer did 

not (contract: disclaim-deny) allow Lorna to communicate with Naomi, and Lorna was taken to 

small room. A reasonable person in Lorna situation would (expand: entertain) likely (expand: 

entertain) believe (expand: attribute-acknowledge) that her freedom to leave is restricted in a 

significant way when there were nine officers, could (expand: entertain) not (contract: disclaim-

deny) communicate Naomi, and taken in a small room. Lorna made incrimination statement after 

a police officer identifies a small paunch with white substance, and false her, a reasonable person 

would (expand: entertain) likely (expand: entertain) believe (expand: attribute-acknowledge) 

that her freedom to leave is restricted in a significant way. Moreover, Lorna is 17 years old, and 

the police officers knew that, a reasonable child would (expand: entertain) likely (expand: 

entertain) believe (expand: attribute-acknowledge) that her freedom to leave is restricted in a 

significant way while (contract: disclaim-counter) over 18 might feel not (contract: disclaim-

deny).  
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[Paragraph II] Officers could (expand: entertain) counter (expand: attribute-acknowledge) that 

while (contract: disclaim-counter) Lorna wan in a small room, the door was opened, the 

conversation was for only (contract: disclaim-counter) 20 mins. Lorna could (expand: entertain) 

assert (expand: attribute-acknowledge) that a reasonable child would (expand: entertain) likely 

(expand: entertain) believe (expand: attribute-acknowledge) that her freedom to leave is 

restricted in a significant way because (justification) there was more than an officer in the small 

room. Therefore, the incrimination statement Lorna made while she was questioned during the 

search can (expand: entertain) not (contract: disclaim-deny) be used.  

  

It has to be acknowledged that the issue of circular reasoning still appears in Karim’s 

writing at this Time 5. As shown in Example 5.12, in presenting his first point, he highlights 

some fact patterns from the case, pointing out that Lorna and her daughter were not allowed to 

communicate, and their freedom was restricted in significant ways. He then engages the voice 

from a reasonable person to further support his idea. However, he recycles the same evidence 

and re-articulates his argument that “her freedom to leave is restricted in a significant way” 

without adding new information. In the last sentence of the second paragraph (i.e., “Lorna could 

assert that…”), Karim engages the voice of Lorna and attempts to rebut the police officers’ 

counter-voice. Despite the engagement resources he deploys, he repeats the same argument he 

formulates at the beginning of his analysis (i.e., “there was more than an officer in the small 

room”), yet entirely ignores the counterargument offered by the police officers. This shows that 

Karim’s ability to engage different textual voices in hypothetical writing remains at the surface 

level. To further advance his writing, he will need to delve deeper into different layers of the fact 

patterns and carefully evaluate the logical connections between the different voices. For the sake 
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of saving space, I will not provide a detailed analysis of Time 6, but suffice it to say that such 

circular reasoning was also found in his Time 6 writing, in which he recycles the same evidence 

that he raises earlier and leaves the counterargument unrebutted.  

 To summarize Karim’s case, he started with a lower than average proficiency. With the 

scaffolding from the instructor, he progressed, regressed, and developed again. Finally, he ended 

up making considerable progress during the two semesters, even if there was still room for some 

improvement by the end of the academic year of instruction. 

 

5.2.2 Case Study 2. Hao’s Trajectory of Superior Progress from a High Start 

Hao was a native speaker of Mandarin Chinese and entered the LL.M. program with the 

highest English proficiency level in his class (TOEFL iBT score: 103, equivalent to an IELTS 

score of 7.5). He was a quick and attentive learner who always made full use of the model essays 

and incorporated the instructor’s feedback into his writing. Over the course of his study in the 

program, Hao’s legal writing ability grew from imitating the discursive strategies used in the 

model essays to deploying different engagement resources at ease. By the end of the academic 

year, he had successfully socialized into the hypothetical legal writing discourse community. In 

this section, I show four developmental stages in Hao’s hypothetical legal writing: (1) a 

transferring stage, when he organized his essay following the traditional structure of an 

argumentative genre (Time 1), (2) a modeling stage, when he closely imitated the moves, 

discursive strategies, and linguistic features of the model essays (Time 2), (3) an autonomy stage, 

when he drew on different linguistic resources with much more flexibility (Times 3 and 4), and 

(4) a maturity stage, when he could effectively engage different textual voices and could 

compose thorough, professional hypothetical legal analyses (Times 5 and 6).  
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5.2.2.1 Transferring Stage 

 Example 5.13 is an excerpt from Hao’s writing at the beginning of the program. Similar 

to Karim, Hao organizes the three-paragraph analysis following the traditional argumentative 

genre where he starts with a topic sentence “the BTA breach its duty to Ally in the case” in the 

first paragraph and supplies two pieces of evidence in the following paragraphs (i.e., “the BTA is 

able to foresee the incident” and “the BTA can prevent the incident”). Although his line of 

reasoning is clear, and he is able to deploy different engagement resources to expand and 

contract the dialogic space, he does not offer any counterarguments from the BTA (defendant).  

 

Example 5.13 (Time 1) 

[Paragraph I] The BTA breach its duty to Ally in the case. In Bethel v. New York (contract: 

proclaim-endorse) City Transit Authority, the highest court concluded (contract: proclaim-

pronounce) that a common carrier is not (contract: disclaim-deny) subject to the duty of highest 

care, rather (contract: disclaim-counter) than is subject to “the same duty of care as any other 

potential tortfeasor – reasonable care under all of the circumstances.” In this case, the BTA 

failed (contract: disclaim-deny) to exercise its reasonable care for the following reasons 

(justification). 

[Paragraph II] The BTA is able to (expand: entertain) foresee the incident. The incident took 

place at a day after a major snowstorm. There was an accumulation of snow and slush on the 

steps that are made of a smooth, polish stone. A reasonable person can (expand: entertain) 

definitely predict (contract: proclaim-pronounce) that these steps could (expand: entertain) 

result in passengers’ slip. The fact that the BTA posted the small sign on the wall proves 
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(contract: proclaim-pronounce) that the BTA knew the danger of the steps. 23 complaints about 

the steps is also a proof of the BTA’s ability to foresee the incident.  

[Paragraph III] Moreover, the BTA can (expand: entertain) prevent the incident. Cleaning up the 

snow on the steps is not (contract: disclaim-deny) a complicated or impossible task for the BTA. 

 

Taking a closer look at the engagement resources Hao uses in Example 5.13, we can see 

that he frequently deploys the contraction strategy to advance his position. For example, in the 

first paragraph, he uses the “Bethel v. New York” case to endorse his position that the BTA 

failed to exercise its reasonable duty of care. Within the same sentence, he then uses a 

contractive pronouncement strategy (realized through “conclude”) to elaborate on the rule, 

proclaiming his alignment with the rule. Another contractive pronouncement strategy can be 

identified in the second paragraph where Hao draws on a reasonable person’s judgment to 

support his first point that the BTA should be able to foresee the incident. Here, by using 

“definitely predict,” he leaves no room for the BTA to defend themselves, treating his argument 

that “these steps could result in passengers’ slip” as an unnegotiable fact. Following this 

sentence, he uses “prove” to further close down the dialogic space, proclaiming that the BTA 

should have known the danger of the slippery steps. As is shown in his use of lexicogrammar, 

Hao adopts an affirmative tone to advance his argument throughout the essay at Time 1. At this 

early point in the academic year, although he frequently draws on modal adjuncts to mitigate his 

tone, such as “can,” “be able to,” and “could,” he never attempts to engage the voice from the 

BTA or expands the dialogic space to allow for different interpretations.    
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5.2.2.2 Modeling Stage 

 Example 5.14 shows the four-paragraph analysis that Hao wrote in the middle of the first 

semester. Remarkably, he quickly adapted to the genre of hypothetical legal reasoning and 

closely imitated the moves and sentence structures of the model essay under a different prompt 

that the instructor had shared during Time 1. Underlined are the linguistic features that he 

adapted from the model essay.  

 

Example 5.14 (Time 2) 

[Paragraph I] Aaron may (expand: entertain) have a claim against the Blue Curacao Resort 

Hotel (BCRH), while (contract: disclaim-counter) he probably can (expand: entertain) not 

(contract: disclaim-deny) bring suit against Daren. 

[Paragraph II] The issue is whether the BCRH breached its duty of care to warn Aaron that for 

adults it is dangerous to slide down head first from the water slide. Innkeepers owe a duty of care 

to warn their customers of risk of harm. Harper v. Herman (contract: proclaim-endorse). If 

(expand: entertain) they breach this duty, they may (expand: entertain) be liable in negligence. 

[Paragraph III] Here the BCRH owed a duty of care to warn because (justification) the BCRH 

provides accommodation for paying customers, it is an innkeeper. However (contract: disclaim-

counter), Aaron could (expand: entertain) argue (expand: attribute-acknowledge) that the 

BCRH breached its duty by (justification) failing to warn him that the water slide will cause 

injuries if adults slide down head first. Because (justification) the water slide is positioned at the 

shallow end of the pool, leading directly into the pool, a reasonable person can (expand: 

entertain) infer that if adults slide down head first from the water slide, they will sustain injuries. 

The BCRH should’ve (contract: disclaim-counter) taken precautions to warn its customers, like 
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posting warning sighs next to the water slide. Further, in our case the lifeguard should have 

(contract: disclaim-counter) known the outcome of Aaron’s act because (justification) the 

lifeguard is the person who was familiar with the conditions of the pool and looking at the pool 

at that time. The lifeguard should have (contract: disclaim-counter) warned or taken actions to 

prevent Aaron from sliding down. As employer, the BCRH should (contract: disclaim-counter) 

assume the liability of the lifeguard. 

[Paragraph IV] The BCRH might (expand: entertain) counter-argue (expand: attribute-

acknowledge) that it did (contract: proclaim-pronounce) exercise care to protect its customers, 

specifically by (justification) posting large signs at both ends of the pool. The sign was to warn 

customers of danger. Aaron could (expand: entertain) counter (expand: attribute-acknowledge), 

however (contract: disclaim-counter), that the signs did not (contract: disclaim-deny) specify 

the risk of sliding down head first from the water slide.  

 

 As we can see in Example 5.14, Hao skillfully weaves the discursive strategies used in 

the model essay into his analysis. Although he closely copies and recycles the linguistic features 

in each of his moves, he can convey a persuasive argument with the aid of the lexicogrammatical 

resources he extracts from the model essay. For example, in the third paragraph, where Hao 

conducts his major analysis, he deploys the expansion strategy to entertain the perspective from 

Aaron (plaintiff) (i.e., “Aaron could argue that…”). Here, further justifies Aaron’s argument by 

pulling out fact patterns of the legal case through a similar justification strategy used in the 

model essay (i.e., “Because…”). He then uses the contractive disclaiming: counter strategy 

(realized through “should have”) to point out several responsibilities that the Blue Curacao 

Resort Hotel (BCRH) (defendant) or the lifeguard failed to fulfill, such as taking precautions to 
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warn the customers and stopping Aaron from sliding down. In the fourth paragraph, Hao engages 

an alternative perspective from the BCRH through “might counter-argue.” He even uses the 

same pronouncement marker “did” as in the model essay to stress the tone from the perspective 

of the BCRH. He finally rebuts the counterargument by contracting the dialogic space through 

“however” to advance his position. Clearly, Hao is exceptionally good at deploying linguistic 

resources from the model essay and integrating these resources into his argument at this early 

stage of legal writing.  

 However, it is important to acknowledge a caveat against imitating the model essay too 

closely, as the students may lose creativity in deploying linguistic expressions and engagement 

resources. At times, students may uncritically follow the expressions in the model essay which 

may contain inadvertent mistakes. In Hao’s case, he follows the model essay in the first 

paragraph by stating that the plaintiff may have “a claim” against the defendant. The instructor 

commented on his essay that he should use a more accurate expression “a claim of negligence” 

instead of “a claim,” yet in the model essay, only the ambiguous expression “claim” was used. In 

the third paragraph, Hao applies a contrastive marker “however” that should have not been 

placed. The same off use of “however” was also detected in the model essay. Therefore, although 

Hao took full advantage of the model essay at the global level, such as engaging different textual 

voices, he seemed to overly rely on the model without critical evaluations. Incidentally, this 

shows that in a content-based language class, the instructors must be extra careful in checking 

the language being modeled, and perhaps thoroughly deconstruct the model essays together with 

the students. L2 writers like Hao are seemingly adept at detecting discursive strategies in a model 

essay, perhaps because of their higher-than-average language proficiency, and they are able to 

imitate such discursive strategies well. They may nevertheless lack the linguistic confidence to 
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challenge the language used in the model, and they may be misled, either because they miss 

language mistakes, or because they sense some language is off but lack the confidence to deviate 

from it. 

 

5.2.2.3 Autonomy Stage 

Between the end of the first semester (Time 3) and the beginning of the second semester 

(Time 4), a positive change took place: Hao no longer rigidly followed the linguistic structures 

used in the model essays. Instead, he experimented with different engagement resources more 

freely. However, as he distanced himself from the formulaic structures in the model essays, he 

mainly constructed his analysis using the contraction strategy and was not able to engage 

different textual voices as he did at Time 2. Example 5.15 is an analysis excerpt he wrote at Time 

3.  

 

Example 5.15 (Time 3, writing prompt 2) 

The second issue is whether Cindy breached her duty of care and legally cause the harm Alice 

incurred. Causation contains two components: causation in fact and proximate causation. To 

establish causation in fact (contract: disclaim-counter), a plaintiff must prove that the injury 

would (expand: entertain) not (contract: disclaim-deny) have occurred had it not (contract: 

disclaim-deny) been for the defendant’s conduct. To establish proximate causation, a plaintiff 

must prove that the harm he suffered was reasonably foreseeable to the defendant. Doe v. 

Manheimer (contract: proclaim-endorse). Both the limits of a duty of care and the limits of 

proximate cause are defined by the word “foreseeable.” In this case, Cindy failed (contract: 

disclaim-deny) to warn participants of the outcome of not (contract: disclaim-deny) wearing 
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helmets in advance, she did not (contract: disclaim-deny) prevented kids who did not (contract: 

disclaim-deny) have helmets from engaging in the rollerblading, she just (contract: disclaim-

counter) gave kids who never (contract: disclaim-deny) tried rollerblading before a short 

“lesson”, and she had knowledge of the bumps which would (expand: entertain) be dangerous to 

newbie. A reasonable person in Cindy’s position would (expand: entertain) foresee the harm 

Alice suffered.  

 

 In presenting the second issue of the legal case, Hao first elaborates on the issue and cites 

the rule from the “Doe v. Manheimer” case to endorse his position in favor of Alice (plaintiff’s 

daughter). Then he uses the contraction strategy (realized through “fail,” “not,” “just,” and 

“never”) to evoke a series of positive or counter positions that Cindy (defendant) was expected to 

warn Alice the consequences, that Cindy should have stopped the kids from playing rollerblading 

without a helmet on, and that Cindy should have done more protection work than simply offering 

a short lesson. He concludes the paragraph by drawing on a reasonable person’s perspective to 

endorse his position. However, Hao has been presenting evidence against Cindy without 

engaging any counter-voices from Cindy in this analysis. The instructor commented here: 

“Would Cindy be able to make any counterarguments? E.g., contributory negligence and/or 

assumption of risk?” It seems that at the same time as Hao has gained more autonomy in his 

writing, he also disengages himself from engaging different textual voices. By juxtaposing his 

analysis at the Modeling stage with that of the current stage, we can observe a subtle trade-off 

between creativity/autonomy and following the model structure. In other words, when he closely 

followed the moves and linguistic features in the model essay, he was able to manage different 

textual voices and supporting evidence, albeit at the cost of more creative and flexible 
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expression. However, when he began to experiment at Time 3 with different linguistic features 

and moves, he was not able to maintain the same level of dialogism as in the past.  

 

5.2.2.4 Maturity Stage 

 In the second half of the last semester, Hao continued to grow in his ability to write 

sophisticated legal genres as he further developed his language skills and content knowledge. By 

Time 5 and Time 6, he was able to engage different textual voices to construct a thorough legal 

analysis and deploy appropriate engagement resources in his legal writing repertoire at much 

ease. Example 5.16 shows a three-paragraph analysis he wrote under Time 6.   

 

Example 5.16 (Time 6, prompt 1) 

[Paragraph I] Here, the statement is inadmissible (contract: disclaim-deny) because 

(justification) it was given during custodial interrogation, and the police officers failed (contract: 

disclaim-deny) to issue Miranda warnings before the interrogation. The first question is whether 

there was a custody. Miranda warnings are required where the freedom of an individual has been 

restricted as to render him “in custody.”  Oregon v. Mathiason (contract: proclaim-endorse). In 

determining whether an individual was “in custody,” a court must inquire whether there was “a 

formal arrest or restraint on freedom of movement of the degree associated with a formal arrest.” 

The test of “in custody” is “how a reasonable man in the suspect’s position would have 

understood his situation.” Stansbury v. California (contract: proclaim-endorse). In this case, all 

three police officers surrounding the car trained their weapons on Oliver, and one of them yelled 

at Olive to place the gun and exit the car. The three police officer created a police-dominant 

atmosphere. This compelling pressure undermined Oliver’s will to resist. He had no (contract: 
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disclaim-deny) freedom of movement other than (contract: disclaim-counter) following the 

police officer’s instruction. As a matter of fact (contract: disclaim-counter), he complied. After 

he left the car, he was pushed to the ground. He was physically restricted to move at the moment. 

A reasonable person in Oliver’s position would (expand: entertain) have believed (expand: 

attribute-acknowledge) he was in custody. 

[Paragraph II] The second question is whether there was an interrogation. “Interrogation” under 

Miranda refers not only to express questioning, but (contract: disclaim-counter) also to any 

words or actions on the part of police officers that they should have (contract: disclaim-counter) 

known were reasonably likely (expand: entertain) to elicit an incriminating response. Rhode 

Island v. Innis (contract: proclaim-endorse). In this case, after Oliver’s freedom of movement 

was limited, one of the police officers explicitly asked Olive who owned the suitcase. This is an 

express questioning. Because (justification) Olive was interrogated when he was in custody, the 

police officers must inform him of his Miranda rights. But (contract: disclaim-counter) the 

police officers failed (contract: disclaim-deny) to do so. Therefore, Oliver’s statement is 

inadmissible (contract: disclaim-deny). 

[Paragraph III] The prosecutor may (expand: entertain) counter argue (expand: attribute-

acknowledge) that Oliver was not (contract: disclaim-deny) under formal arrest, the case 

occurred on the shoulder of a highway, and Oliver’s freedom was not (contract: disclaim-deny) 

limited. However (contract: disclaim-counter), this argument is not (contract: disclaim-deny) 

persuasive. Considering (justification) the totality of the circumstances, a reasonable person in 

Oliver’s position would (expand: entertain) have believed (contract: proclaim-pronounce) he 

did not (contract: disclaim-deny) have freedom of movement even if (contract: disclaim-

counter) Oliver was in a relatively open area.  
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 In this analysis, Hao identifies two key issues in the case, one concerning whether Oliver 

(plaintiff) was in custody, and the other concerning whether there was an interrogation from the 

police officers (defendant). Hao demonstrates his position in favor of Oliver by mostly adopting 

the contraction strategy in the first two paragraphs. For example, the negation “fail” elicits a 

positive position that the police officers were expected to issue a Miranda warning before 

interrogation. The use of “no” in “he had no freedom of movement” elicits a positive position 

that he should have freedom of movement under normal circumstances. He also frequently uses 

the contractive disclaiming: counter strategy, such as “as a matter of fact” and “but” to further 

advance his position. Although this is different from the model essays, in which the writers often 

use the expansion strategy to engage alternative voices and leave more space for negotiation, 

Hao’s deployment of the contraction strategy is accompanied by the use of sufficient evidence, 

thus demonstrating much confidence in writing. In the last paragraph, he expands the dialogic 

space to engage a counter-voice from the prosecutor, by whom he means the police officers. This 

is achieved through the phrase “may counter argue,” a commonly used strategy in previous 

model essays. He then rebuts the counterargument by using “however” and engages a reasonable 

person’s perspective to justify his position. 

To summarize, Hao began his trajectory, from a clear position of linguistic strength given 

his very high IELTS scores, by relying on what he knew about argumentative writing in general 

essays. He quickly moved from relying (and perhaps at times overlying) on the models provided 

by the instructor to becoming more creative and autonomous. This upward trajectory culminates 

in great maturity: By the end of the academic year, Hao has become a rather sophisticated, 

professional legal writer. After just two semesters of instruction, he was able to evaluate different 
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textual voices and create an open dialogic space for the plaintiff and the defendant to negotiate 

and respond to each other.  

In Sections 5.2.1 and 5.2.2, I have shown how both Karim and Hao, two learners who 

entered the program with contrastive proficiency levels, made remarkable progress in discourse 

complexity following unique paths of development over one academic year. However, not all 

learners were able to make as much improvement in the program as Karim and Hao did. Indeed, 

some learners struggled to write persuasive legal arguments throughout the duration of the 

program. Abu and Yu, whom I discuss next, were two typical cases of students whose discourse 

complexity in legal writing remained relatively unchanged. Linguistic ability alone does not 

seem to explain their stagnation of discourse complexity, considering that Abu started with 

relative low English proficiency but Yu brought with him considerably high English scores, and 

given that other classmates who started with respectively similar levels of linguistic ability made 

much more noticeable progress than they did over the same duration of time.  

 

5.2.3 Case Study 3. Abu’s Stagnant Trajectory from a Start of Low Proficiency 

Similar to Karim, Abu was a native speaker of Arabic who entered the program with a 

relatively low proficiency level compared to his classmates (his IELTS score was 5.5, while the 

class average was M = 6.48, SD = 0.52, range: 5-7.5). However, unlike Karim, Abu did not 

develop a strong awareness of how to use dialogistic positioning resources, and he struggled to 

advance a clear position among the multiple positions that were presented in the legal cases 

given as prompts for the IRAC writing. In what follows, I show two key issues that emerged 

from Abu’s writing across times: 1) the lack of counterargument(s) and unclear advancement of 

value position, and 2) the use of taken-for-granted assertions and lack-of-support claims. I draw 
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on excerpts of analyses across different times to illustrate how these writing characteristics 

undermined his arguments.  

 

5.2.3.1 Absence of Counterargument(s) and Equivocal Legal Position  

 To begin with, Abu often made arguments without including any counterarguments, 

assuming his readers would take the same value position as him. This was observed in his 

writing throughout the academic year, despite the fact that in her feedback the instructor 

consistently reminded him to include a counterargument from the opposing side. In Example 

5.17, I show an analysis of the excerpt at Time 5, in which Abu did not include any voices from 

the plaintiff nor the defendant, but only his opinions. By this time most of his classmates had 

already developed a strong awareness of dialogic positioning. In this legal case, Lorna (plaintiff) 

was charged with possession and distribution of a Class B substance. She filed a pre-trial motion 

to suppress the statements she made while being questioned during the police (defendant) search, 

arguing that they were obtained in violation of her Fifth Amendment rights. Abu was asked to 

make a decision in the role of a trial judge. I bolded the engagement resources he uses in the 

Example, including the attempted and misused ones.  

 

Example 5.17 (Time 5) 

The statement was given by Lorna inside the deli was in custody place which was required under 

the law (contraction: proclaim-endorsement) advising her of her constitutional rights under the 

fifth amendment (contraction: proclaim-endorsement) that she has the right to remain silent and 

to council an attorney before starting questioning her, and she only (contraction: disclaim-

counter-misused) has the rights to waive her rights or decided to exercise them. The entire 
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atmosphere inside the store tells (contraction: proclaim-endorse) that the place was using as a 

custodial place during the questioning was behind the close doors, his husband was outside, the 

whole control in the place was in Law enforcement officer’s hands. Thus, the statement can 

(expand: entertain) not (contract: disclaim-deny) used against her.  

 

In Example 5.17, Abu argues that Lorna was in custody, so her statement cannot be used 

against her by the police officers. He starts the analysis by endorsing the law (i.e., “the law” and 

“the fifth amendment”) that Lorna should be advised of the Miranda warning before she answers 

any questions. Then Abu immediately contracts the dialogic space to endorse a position that he 

shows complete alignment with, that is, Lorna was in custody because the doors were closed, her 

husband was outside, and the police took over the place. Here, by using “tell” he construes the 

opinion that Lorna was in custody (i.e., “the place was using as a custodial place”) as a 

warrantable and undeniable fact. Without considering possible counterarguments by the police 

officers, he reaches the conclusion by disclaiming the position that the statement can be used 

against her. As is shown here, he largely relies on the contraction strategy to advance his 

argument in support of Lorna, while leaving out the voices from the police officers. In the 

feedback to Abu, the instructor suggested that he should try to construct a more complex 

argument by considering the counter-voices. The instructor highlighted his second sentence (i.e., 

“the entire atmosphere inside the store tells…”) and commented: “Any counterarguments to be 

made here?” Without evaluating the voices from the police officer, Abu cannot fully persuade 

the readers to believe that Lorna was not in custody, given that the door was not locked and she 

was not handcuffed during questioning.  
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 It has to be acknowledged that Abu did occasionally make some preliminary attempts to 

include alternative positions in his writing, such as at Times 2, 3, and 6. However, he struggled 

to advance a clear writer’s position among the multiple positions he presented in the argument. 

As a result, the inclusion of the counterargument ended up reducing the overall clarity of the 

argument, leaving the readers confused about the writer’s position. Example 5.18 shows an 

analysis excerpt at Time 3, the end of the first semester. In this legal case, Andy (plaintiff) got 

shot in the right shoulder while trying to help resolve a conflict between Barry and Clark at the 

Golden Spur Hotel and Casino. Since Andy was a guest at the hotel, he alleged that the hotel’s 

(defendant) negligence caused his injury. Abu was asked to write the appellate court’s opinion 

on whether it was the hotel’s negligence that caused Andy’s injury.  

 

Example 5.18 (Time 3, writing prompt 1) 

First, it is easy to understand (contract: proclaim-concur) that the casino already know or 

should have (contract: disclaim-counter) known that Barry might (expand: entertain) cause 

problems according to (justification) his bad history. Second, how Clark was allowed to bring 

his own gun to the casino? (contract: proclaim-concur) In Harper v. Herman (contract: 

proclaim-endorse) case Duty of care appears in a special relationship: common carriers, 

Innkeeper, land possessors who hold it open to the public, and persons who have custody of 

another person under circumstances in which that other person is deprived of normal 

opportunities of self-protection. (vulnerability and lack of ability to protect one’s self, D receives 

financial gain). Applying this to Andy case we can easy know (contract: proclaim-concur) that 

she can (expand: entertain) not (contract: disclaim-deny) protect herself under like this 

circumstances, however (contract: disclaim-counter) she also, involved in what happened to her 
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when she decided to intervene them. That is totally (contract: proclaim-pronounce) not 

(contract: disclaim-deny) her job to act like that she had the opportunity to protect herself 

instead of (contract, disclaim-counter) what she did.     

 

In Example 5.18, Abu presents two different positions with which he both shows strong 

alignment. On the one hand, it seems reasonable to assume that he supports Andy’s claim 

because he dedicates most of his analysis to support Andy’s position. He also draws on a number 

of concurring resources, such as “it is easy to understand” and “we can easily know,” to construe 

a reader who would share the same view as him that Barry might have caused problem and that 

Andy cannot protect himself under custody, thus implying that the hotel breached its duty. By 

asking the rhetorical question “how Clark was allowed to bring his own gun to the casino,” Abu 

presents himself as assuming that no answer needs to be supplied because the answer is too 

obvious. All these concurring resources revealed his alignment with Andy that the hotel breached 

its duty in preventing the guest Andy from getting injured.  

On the other hand, in reading Example 5.18 there is a possibility that Abu takes an 

alternative position that Andy may be contributorily negligent, which means that he is partially 

responsible for his own injury. Towards the end of his analysis, Abu disclaims the previous 

position through “however” and advances a different position in favor of the hotel. The use of 

“totally” further emphasizes such a position, which shows his maximum commitment to Andy’s 

contributorily negligence. Therefore, it seems that Abu has been oscillating between the two 

positions yet ultimately fails to make a conclusive remark on the case. It is likely that Abu is not 

aware of the communicative effects encoded in lexicogrammar, and thus he cannot discern the 

subtlety conveyed by different discourse markers. Most of the engagement resources are those of 
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contraction (i.e., proclaiming one position, then proclaiming the other position) instead of an 

alternation between expanding and contracting options that brings clarity into a writer’s position. 

 

5.2.3.2 Unwarranted Assertions and Claims  

Another major issue concerns the use of taken-for-granted assertions or lack-of-support 

claims. This issue was noted several times by the instructor in her feedback to Abu’s essay. 

However, it still occurred frequently in his writing and did not seem to be resolved by the end of 

the academic year. Example 5.19 is a sentence taken from his analysis at Time 6 of a legal case, 

which is about whether Victor’s (plaintiff) statements were obtained in violation of the Fifth 

Amendment. Abu argues that Victor’s statements cannot be used by the police officers 

(defendant) against him.  

 

Example 5.19 (Time 6, writing prompt 2) 

Even though (contract: disclaim-counter), Victor was talking voluntarily to the Nurse Ames, 

and the statement that he gave was still (contract: disclaim-counter) about the self-defense.  

 

 In this sentence, Abu makes a taken-for-granted assertion that “Victor was talking 

voluntarily to the Nurse Ames” without providing any supporting evidence. By disclaiming this 

fact through “even though,” Abu construes it as a given fact that the readers have already agreed 

with. The instructor commented here “You need to PROVE that Victor was talking voluntarily to 

Nurse Ames. Don’t simply assume this.” Without unpacking and explaining the statement, Abu 

risks alienating readers who lack the information to reach the same assumption or who think 

Victor was not talking voluntarily to the Nurse Ames.  
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In addition, Abu tends to use the endorsing and concurring resources uncritically to make 

unwarranted claims. Example 5.20 was a sentence written in his response to a legal case on 

criminal procedure. In this essay, he argues that Aaron (plaintiff) was in custody, therefore the 

statement by Aaron cannot be used against him. However, in his analysis, he does not provide 

any evidence to explain what makes Aaron in custody.  

 

Example 5.20 (Time 4) 

On the other side (contract: disclaim-counter), the situation has changed in second question all 

the circumstances yield (contract: proclaim-endorse) that the suspected was officially in custody 

because (justification) it is easy to the reasonable person to understand (contract: proclaim-

concur) that the suspect was in custody.  

 

Abu uses “yield” to endorse a position that the suspect was in custody, yet he does not 

elaborate on the “circumstances” he mentioned in his statement leading to his conclusion. The 

reason he offers is simply that “it is easy to the reasonable person to understand that the suspect 

was in custody.” Here, he attempts to introduce an alternative voice from a reasonable person to 

justify his claim. However, he falsely relies on the concurring resource “it is easy to understand” 

to persuade his readers, as he assumes that the readers also find it easy to understand the situation 

without any explanations. As a consequence, his analysis appears unconvincing and biased. The 

instructor also highlighted this sentence in her feedback to Abu, asking him to draw on facts 

from the legal case and provide evidence for these claims. A similar problem was also found in 

Example 5.21, where Abu deploys the concurring resources to construe a reader who would 

share the same view.  
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Example 5.21 (Time 6, writing prompt 1) 

Yes (contract: proclaim-concur), there was a custodial environment and there was a questioning; 

however (contract: disclaim-counter), the question was important for the public safety 

protection. The defendants also charged with intent distribute. A reasonable police officer would 

(expand: entertain) ask by nature (contract: proclaim-concur) such a question about the 

suitcase. 

 

By using “yes,” he assumes his readers agree that “there was a custodial environment and 

there was a questioning” in the first place. However, he makes these assertions without using any 

justification strategies to provide sufficient evidence. In the last sentence, he uses “by nature” 

and construes a putative reader who also thinks that asking the question about the suitcase is 

important for public safety. Again, as the instructor noted, Abu does not explain why asking this 

question is important to protect public safety. 

To summarize Abu’s case, he started with a relatively low English proficiency as Karim, 

but he was not able to make substantial progress as Karim did in the program. Neglecting the 

counterargument(s), failing to commit to a clear legal position, and making warranted 

assertations and claims are the major observed issues that seem to have affected the 

persuasiveness and clarity of his essays.  

 

5.2.4 Case Study 4. Yu’s Stagnant Trajectory despite Good Proficiency 

 Yu was a native speaker of Mandarin Chinese and she entered the program with an 

intermediate level of English proficiency (TOEFL iBT 87, equivalent to an IELTS 6.5) that was 

comparable to her classmates and the class average (M = 6.48, SD = 0.52, range: 5-7.5). 
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Although she demonstrated increased knowledge of the content and intermittent awareness of the 

hypothetical genre over the course of the program, Yu did not make substantial progress in 

writing according to the instructor. She made the most noticeable improvement in discourse 

complexity from Time 1 to Time 2, when she first learned the structure and the moves in the 

hypothetical genre. However, her writing performance fluctuated and did not show any 

noticeable improvement after Time 2.  

 The fundamental issue with Yu’s IRAC writing was that she often failed to fully 

elaborate her argument before moving on to the next one. When she did offer some evidence, she 

oftentimes presented the fact patterns without making a connection to the Rules. As a result, her 

analysis remained superficial and unconvincing. I show this through three excerpts she wrote 

under Time 1, Time 3, and Time 6.  

First, Example 5.22 shows a short excerpt she wrote under Time 1.  

 

Example 5.22 (Time 1) 

My first reason is that (justification), BTA, as a common carrier owes a duty of reasonable care 

and, to reach the duty BTA has delivered a notice on the wall. “A small paper sign taped to the 

wall in the stairwell reading “and warn people about the stairs are quite slippery.  

 

In this short excerpt, Yu argues that the BTA (defendant) satisfied its duty as a common 

carrier of reasonable care by posting a notice on the wall and that, therefore, Ally (plaintiff) 

cannot suit against it. However, as the instructor commented, she should have gone one step 

further to explain how and why the “small paper” means that the BTA sufficiently satisfied its 

duty of care. Without making the connection explicit in her writing, she cannot lead her readers 
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to draw the same conclusion. In particular, she could have engaged the voice from the BTA and 

argue that the sign was intended to notify passengers that they should proceed with caution. 

Therefore, the passengers would be responsible for their own safety once they had seen the sign. 

In addition, the reader may wonder about the lack of potential counterarguments from Ally, such 

as the sign being too small to be noticed after the snowstorm. Yu needed to delve deeper into the 

analysis in order to evaluate the situation more thoroughly.  

Despite the instructor’s guidance as to how to elaborate her argument, Yu did not seem to 

incorporate the feedback into her writing. Example 5.23 shows a three-paragraph excerpt she 

wrote under Time 3, in which she perfunctorily presented three points, yet without fully 

articulating her analysis. As a result, her logical reasoning remains incoherent throughout.  

 

Example 5.23 (Time 3) 

[Paragraph I] In this case, the defendant owes a duty of care to Andy because (justification) it is 

an innkeeper that has a special relationship with Andy, a guest staying at the hotel. There are 

three things that can (expand: entertain) be defined by the jury if (expand: entertain) the 

defendant breached its duty of care. First, if (expand: entertain) Barry should be allowed into 

defendant’s casino to play with other guests. The defendant could (expand: entertain) counter-

argue (expand: attribute-acknowledge) that they don’t (contract: disclaim-deny) have the duty 

to check every visitor’s history of life. The hotel can (expand: entertain) argue (expand: 

attribute-acknowledge) that they don’t (contract: disclaim-deny) have the permission to check 

everyone’s history. 

[Paragraph II] Second, if (expand: entertain) Barry can (expand: entertain) bring the gun into 

the defendant’s casino without (contract: disclaim-deny) security check. The hotel can (expand: 
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entertain) argue (expand: attribute-acknowledge) it would (expand: entertain) be hard for them 

to set this security system. 

[Paragraph III] Third, when Barry started screaming and arguing, should the police security 

intervene them or call the police. The hotel may (expand: entertain) argue (expand: attribute-

acknowledge) that they have so many people to be take care and this kind of fight happened 

everyday in Casino. 

  

 In this essay, Yu attempts to argue that the hotel (defendant) breached its duty of care to 

protect Andy (plaintiff) from injury. However, her supporting evidence is presented solely in 

favor of the hotel. For example, she argues that the hotel does not have the duty or permission to 

check the visitor’s background (“every visitor’s history of life”) (Paragraph I), that the hotel 

cannot set up the security system to monitor its guests (Paragraph II), and that the hotel cannot 

keep an eye on all the guests (Paragraph III). This evidence, however, undermines her argument 

ironically. In addition, while she engages a “counter-voice” from the defendant or the hotel 

through “could counter-argue” in the first paragraph, it is unclear which voice the defendant is 

actually countering. Following this sentence, she again includes a voice from the hotel and 

repeats the same evidence from the previous sentence. She switches the use between “defendant” 

and “the hotel” which makes it more confusing to the readers. Further, when Yu states the hotel’s 

position in the second paragraph, she presents a perplexing logic between the subordinate clause 

(i.e., “if Barry can bring the gun into the defendant’s casino without security check) and the main 

clause (i.e., “The hotel can argue it would be hard for them to set this security system”). Why the 

effort in setting up the security check has to do with Barry bringing the gun into the casino 

remains unclear and would require more explanation.  
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 Setting aside the logical issues, her analysis remains wanting and would be greatly 

enhanced by including more detailed fact patterns from the case and applying relevant rules to 

the current situation. Yu tries to engage the voice from the hotel through dialogic expansion. 

However, in presenting her argument, she simply touches upon each point without much 

elaboration. Even though she makes an effort to use different engagement resources, such as 

entertaining, acknowledging, and disclaiming, her argument could benefit from adding more 

justifications and making meaningful connections to the rules. In addition, Yu does not provide 

any counterarguments from Andy, who may argue that the hotel should have foreseen the risk 

that Barry, with his criminal record of assault, may become violent if he loses card games. 

However, Yu neglects this evidence from the case and gives the impression that she purposefully 

picks only evidence that is in favor of the hotel. As a result, she may unknowingly or 

counterproductively distance herself from a putative reader who holds the opposite position.   

 Example 5.24 shows an excerpt Yu wrote under Time 6, towards the end of the academic 

year.  

 

Example 5.24 (Time 6) 

The other question here is whether Oliver's statement should be counted as interrogation. To 

determine what conducted to an interrogation, the Supreme Court concluded two ways, which is 

express questioning and functional equivalent. Functional equivalent includes that “any words or 

actions on the part of the police (other than those normally attendant to arrest and custody) that 

the police should know are reasonably likely (expand: entertain) to elicit an incriminating 

response from the suspect.” Rhode Island v. Innis, 446 U.S. 291 (1980) (contract: proclaim-

endorse). Here, the police officer noticed an aluminum suitcase was placed in the back seat and 
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deliberately asked Oliver whose suitcase was it belong. Some may (expand: entertain) argue 

(expand: attribute-acknowledge) that this is the functional equivalent. However (contract: 

disclaim-counter), there was no (contract: disclaim-deny) indication the officers knew the 

suitcase contains cocaine. So, there was no (contract: disclaim-deny) interrogation.  

  

 In this essay, Yu argues that Oliver’s (plaintiff) statement can be used against him 

because he was not being interrogated by the police officers (defendant). She dedicates most of 

her analysis to citing rules that are relevant to interrogation from the “Rhode Island v. Innis” 

case. She then describes the scenario under which the police officer asked Oliver about the 

suitcase. Here, Yu engages a position from an unknown third person (“some”) that “this is the 

functional equivalent,” by which she means the police officer’s question was likely to elicit an 

incriminating response from Oliver, and could thus be counted as an interrogation. She then 

rebuts this argument, which is indicated by the use of “however.” The reason she provides, 

however, is not persuasive as she does not explain why the question cannot be counted as 

interrogation when the police officers were not aware of the cocaine in the suitcase. As is shown 

in the excerpt, although Yu identifies relevant rules and fact patterns, she struggles with 

elaborating her argument by connecting the rules to the specific fact patterns. She will need to 

take a step further and devote more attention to the analysis of the current case, instead of simply 

providing a description of the general rules.  

Other issues found in Yu’s writing were not directly related to discourse complexity, yet 

they may affect the comprehensibility of the text. In particular, Yu’s relatively limited language 

proficiency prevents her from expressing complex ideas accurately and precisely. One major 
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problem is that she frequently uses subordinate clauses without the main clause. Example 5.25 

shows a list of fragmented sentences found in her essays.  

 

Example 5.25 

(a) First, if Barry should be allowed into defendant’s casino to play with other guests. (Time 3, 

writing prompt 1) 

(b) Second, if Barry can bring the gun into the defendant’s casino without security check. (Time 

3, writing prompt 1) 

(c) Although the subjective beliefs of both the police and the suspect are irrelevant to determine 

whether the questioning is conducted in custody. Stansbury v. California. (Time 5) 

(d) If the custodial question giving rise to the statement is “reasonably prompted by a concern for 

the public safety.” (Time 6, writing prompt 1) 

 

The instructor highlighted her fragmented sentence at Time 3 and commented that “this is 

a sentence fragment (a dependent clause beginning with “if” standing on its own).” When Yu 

makes the same mistakes in her subsequent essays, the instructor only highlighted the sentence 

without additional comments. It seems that the instructor’s feedback did not alert Yu, as she kept 

making the same grammatical mistake. She tended to omit the main clause after a subordinate 

clause that is led by the conjunctions “if” or “whether.” Therefore, in order to further develop her 

writing ability, Yu seems to need more hands-on practice and possibly some grammatical 

training. While the ALE class was not designed to improve students’ grammar, some students do 

need more scaffolding on basic grammatical knowledge before they can express ideas clearly 

and precisely.  
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5.3 Summary of Findings for Study 2 

In this chapter, I described the developmental trajectories of discourse complexity among 

four multilingual learners in constructing hypothetical legal argumentation. Some learners shared 

similar language profiles at the beginning of the program (L1 background, L2 proficiency level) 

and were trained under the same instructional context, but they took on different developmental 

paths. By presenting their trajectories of development over one academic year, I showed their 

differences in deploying the engagement resources to engage different voices in legal writing.  

Karim started with a low proficiency level but made measurable progress over time. By 

developing an awareness of engaging different voices, he was able to achieve the communicative 

purposes in hypothetical writing at the end of the academic year. his development trajectory was 

nonlinear; rather there were moments of progress and regress. During the first semester, Karim 

made steady progress in writing more substantial and persuasive legal arguments, but his ability 

to engage external voices did not carry over seamlessly to the second semester when he was 

instructed to write on a different topic. He quickly recovered his ability to construct complex 

arguments by engaging different voices and performed consistently afterward. However, while 

he learned to achieve a higher level of discourse complexity, several issues emerged from his 

writing. For example, his understanding and application of discourse complexity remained at a 

surface level. Although he made efforts to present a counterargument and often provided a 

rebuttal to that counterargument, he tended to get into circular reasoning by repeating the same 

evidence. As a result, his analysis appeared verbose and repetitive. Karim’s case shows that 

some learners may develop an awareness to engage external legal voices without much 

difficulty, especially when model essays are provided. What is more challenging, however, is to 



  

 189 

thoroughly understand the logical connections among the different legal voices and effectively 

organize them into a coherent argument.  

Unlike Karim, Abu seemed unable or unwilling to engage external voices in his writing 

and showed a consistent propensity to make unwarranted claims over the course of the program. 

Even though the instructor offered him feedback on similar writing issues on several occasions, 

he did not change his argumentation style much. As a result, he was not observed to write with 

increasing complexity over time. Therefore, even though Abu entered the program with a higher 

IETLS score than Karim, Karim was more capable or willing to incorporate the instructor’s 

feedback and adapt to the expectations in legal writing. Abu, on the other hand, appeared to react 

less quickly to the instructor’s feedback and did not adequately socialize into the legal discourse 

community. This shows that the initial language proficiency level does not determine the 

developmental trajectory in legal writing, even under the same instruction and training. 

Hao was an observant learner who was good at detecting the patterns and identifying the 

linguistic components in the hypothetical legal argumentation genre. The strategy he adopted at 

the beginning of the program was to closely imitate the discursive strategies in the model essays 

and make changes accordingly based on fact patterns in the new legal case. As he imitated the 

model essays, he was gradually able to internalize these linguistic resources and deploy them 

with more ease and flexibility. However, at the same time, he showed some difficulty in 

maintaining a high level of discourse complexity when he tried to be creative with different 

discursive moves. Overall, his ability to quickly incorporate the instructor’s feedback allowed 

him to adequately socialize into the legal community by the end of the program. From Hao’s 

case, we can see that the model essays are effective tools in teaching hypothetical legal writing, 

especially when the students are willing to pay close attention to the discursive strategies in the 
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mode essays. It is not uncommon for them to go through a modeling stage at the beginning 

where they closely imitate the language and structure in the model essays. While it may be 

argued that their imitation lacks originality or verges dangerously on plagiarism, considering that 

learners like Hao use the model essays as a springboard to further develop their own writing 

styles, it seems unfair to see imitation in a negative light or accuse students of plagiarism when 

their ultimate goal is to deploy the linguistic resources with greater flexibility and spontaneity. I 

discuss the issue of modeling and plagiarism in more detail in Chapter 7, Section 7.2.2. 

In comparison to Hao, Yu struggled to develop convincing and elaborate legal arguments 

despite the scaffolding from the instructor. Although Yu developed some initial awareness to 

engage different textual voices, she was not able to keep up the effort consistently. The main 

issue persistent in her writing is that her analysis remained insufficiently developed and thus 

superficial. Quite often, she could not offer sufficient justifications for her arguments or make 

logical connections between the rules and fact patterns. Her writing was often biased, and her 

ideas were incomplete, which also undermined the coherence of her argument. It would have 

been helpful to examine her legal writing in Mandarin in order to determine whether her problem 

stems from her limited English skills or from a lack of precision in logical reasoning and 

argument development in general. In other words, if she can construct a persuasive and logical 

argument in Mandarin, it means her problem lies in her English skills. This would suggest that 

she may benefit from more intensive language training such as more explicit feedback on 

language and additional individual tutorial sessions. However, if she fails to produce compelling 

legal analyses in Mandarin, then it might be helpful for Yu to receive more training on analytic 

argumentation in her first language Mandarin in order to help socialize her into rhetorical styles 

used in the hypothetical legal genre.  
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CHAPTER 6: STUDY 3 RESULTS 

 

 This chapter reports the findings of the instructors’ conceptualizations of writing 

complexity in the context of hypothetical legal writing and addresses the last research question of 

this dissertation: How do legal language instructors conceptualize writing complexity in 

assessing writing quality in classroom contexts? In order to address this question, I employed 

three analytical strategies: (a) inspecting the correlations of lexical and syntactic complexity 

indices with the instructors’ average holistic ratings of the essays, (b) inquiring into the role of 

writing complexity in academic legal writing that was revealed through a focus group with two 

instructors Margaret (who is the ALE course instructor of the writers in the corpus) and Emma 

(who is not the ALE course instructor), and (c) analyzing Emma’s cognitive processing of essay 

grading through think-aloud protocols. 

 

6.1 Evidence from the Correlation Analyses 

As I discussed in Chapter 3 (Section 3.3.4, Table 3.8), the average inter-rater reliability 

between the two instructors was 0.72. In order to avoid biases in the subsequent correlation 

analyses, I calculated the average of the scores given by the two instructors. Table 6.1 shows the 

descriptive statistics of the two instructors’ average ratings of 117 student essays under four 

writing prompts across one academic year, including the average holistic ratings of essay quality 

and ratings on three core constructs (i.e., structure, content, and language).  
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Table 6.1       
Descriptive Statistics of Two Instructors' Average Ratings of Essay Quality (k = 117) 

  Semester 1   Semester 2 

  Prompt 1 Prompt 2   Prompt 1 Prompt 2 

Holistic 

Rating 

68.81 (10.25) 65.22 (11.63) 
 

70.80 (12.02) 68.35 (12.22) 

Content 

Rating 

64.90 (11.88) 60.63 (15.02) 
 

62.16 (17.29) 60.65 (14.51) 

Language 

Rating 

66.98 (11.82) 64.52 (12.03) 
 

68.31 (11.37) 65.73 (14.52) 

Structure 

Rating 

78.45 (12.85) 75.10 (12.69)   90 (12.37) 86.37 (13.63) 

Notes. Standard deviations are provided in the parentheses 

 

 

The average holistic ratings ranged from 65.22 to 70.80 (out of 100), falling between the 

middle (40-69) and the upper bands (70-100) of the writing assessment rubric (see Appendix B 

for the rubric). With regard to the ratings in the three core constructs, the instructors’ ratings of 

the essay structure were higher than those of content and language, suggesting that the structure 

of a hypothetical legal essay was relatively easy for the students to grasp within a short period of 

time. Content and language, on the other hand, were perceived to require more scaffolding from 

the instructors.  

Table 6.2 displays the descriptive statistics of lexical and syntactic complexity indices for 

the same set of essays, under four writing prompts in the two final exams in the first year.  
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Table 6.2       

Descriptive Statistics of Writing Complexity Indices (k = 117) 

  Semester 1  Semester 2 

  Prompt 1 Prompt 2  Prompt 1 Prompt 2 

Global complexity MLT 19.52 

(3.88) 

19.52 

(3.63) 

 
19.85 

(3.71) 

19.24 

(3.54)  
MLS 19.56 

(3.51) 

20.01 

(4.29) 

 
20.36 

(3.48) 

19.18 

(2.95) 

Phrasal complexity C/T 1.88 

(0.30) 

2.04 

(0.29) 

 
1.99 

(0.32) 

2.12 

(0.33) 

Clausal complexity MLC 10.45 

(1.69) 

9.55 

(1.10) 

 
9.98 

(1.17) 

9.08 

(0.97) 

Lexical density CW% 0.42 

(0.03) 

0.39 

(0.03) 

 
0.40 

(0.02) 

0.39 

(0.02) 

Lexical diversity MTLD 47.78 

(8.71) 

55.98 

(10.07) 

 
52.83 

(6.95) 

48.27 

(7.56) 

Lexical sophistication LD 636.41 

(7.49) 

635.63 

(5.92) 

 
637.96 

(5.19) 

638.91 

(3.73) 

Notes. Standard deviations are provided in the parentheses 

 

Compared to the syntactic complexity benchmarks established in Ortega’s (2003) 

synthesis of 21 L2 writing studies, all means of all metrics (i.e., MLT, MLS, C/T, and MLC) 

among the 31 LL.M. students were noticeably higher (Ortega’s averages for ESL and EFL 

groups combined were MLT = 12.18; MLS = 15.53; C/T = 1.49; MLC = 7.64). Yet as discussed 

in Chapter 4 (Section 4.1), the average MLC values in the current study were comparable to or 

even slightly lower than those in some previous empirical studies, such as Casal and Lee (2019) 

in which they found L2 writers on average produced 10.11 (low-rated research paper, N = 50), 

10.66 (mid-rated research paper, N = 142), and 10.96 words per clause (high-rated research 

paper, N = 88) in a first-year writing course. This suggests that hypothetical legal writing may 

require a higher level of global and clausal complexity than traditional academic writing 

investigated in previous studies, but not necessarily a higher level of phrasal complexity. Lexical 
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density values (CW%) in hypothetical legal writing ranged from 0.39 to 0.42, which means that 

students on average produced 39 to 42 content words in every 100 words. This range is located at 

the interface of spoken and written languages (CW% = 0.4, Ure, 1971), suggesting that 

hypothetical legal writing, despite its high syntactic complexity, does not necessarily resemble a 

traditional academic written genre, which is typically characterized by a higher lexical density. 

Finally, lexical diversity values (MTLD) in hypothetical legal writing ranged from 47.78 to 

55.98, while lexical sophistication values (LD) were between 635.63 to 638.91 milliseconds. 

Table 6.3 shows the results of Pearson’s correlations between writing complexity and 

writing quality generated based on four writing prompts across one academic year. The 

coefficients above the diagonal indicate pairwise correlations in the first semester, whereas those 

below the diagonal indicate pairwise correlations in the second semester. The two coefficients in 

each cell represent the correlations in the first and the second prompts of each final exam.



   

 

 

 

 

 

 

Table 6.3     
Correlation Matrix of Writing Complexity and Instructor's Average Ratings  

  
Holistic Ratings Content Ratings Language Ratings Structure Ratings 

Holistic Ratings - - - - 

Content Ratings - - 0.35; 0.35 0.76**; 0.68** 

Language Ratings - 0.37*; 0.47** - 0.50**; 0.59** 

Structure Ratings - 0.52**; 0.76** 0.42*; 0.40* - 

Global complexity (MLT) 0.35; 0.05 0.33; 0.10 0.23; -0.03 0.17; 0.01 

Global complexity (MLS) 0.06; 0.11 0.10; 0.21 -0.08; -0.09 -0.10; 0.03 

Phrasal complexity (C/T) 0.30; -0.07 0.31; -0.05 0.14; -0.07 0.17; -0.08 

Clausal complexity (MLC) 0.13; 0.20 0.09; 0.26 0.16; 0.03 0.05; 0.13 

Lexical density (CW%) 0.001; 0.28 0.06; 0.27 -0.04; -0.01 -0.13; 0.45* 

Lexical diversity (MTLD) 0.02; -0.05 0.03; -0.11 0.23; 0.16 -0.28; -0.12 

Lexical sophistication (LD) 0.004; 0.06 0.03; -0.04 0.16; 0.41* -0.15; -0.13 

1
9
5
 



 

 

 

 

 

 

 

 

 

Table 6.3 (cont’d) 

  

Global 

Complexity 

(MLT) 

Global 

Complexity 

(MLS) 

Phrasal 

Complexity 

(C/T) 

Clausal 

Complexity 

(MLC) 

Lexical Density 

(CW%) 

Lexical 

Diversity 

(MTLD) 

Lexical 

Sophistication 

(LD) 

Holistic Rating 0.19; -0.16 -0.01; -0.22  0.06; -0.24  0.16; 0.03 -0.02; -0.36  -0.13; 0.18  0.22; 0.24 

Content Rating 0.22; -0.2 0.07; -0.15 0.15; -0.24 0.10; -0.04 -0.18; -0.41* -0.13; 0.08 0.08; 0.07 

Language Rating 0.17; 0.10 -0.005; -0.17 0.03; -0.04 0.24; 0.20 0.20; 0.02 -0.12; 0.29 0.31; 0.53** 

Structure Rating 0.02; -0.21 -0.16; -0.28 -0.11; -0.27 0.12; 0.02 0.09; -0.37* -0.05; 0.19 0.29; 0.21 

Global complexity 

(MLT) 

- 0.85**; 0.75** 0.65**; 0.77** 0.6**; 0.64** 0.12; 0.23 0.25; 0.27 -0.01; 0.25 

Global complexity 

(MLS) 

0.84**; 0.80** - 0.66**; 0.62** 0.40*; 0.41* 0.07; 0.23 0.29; 0.02 -0.18; 0.06  

Phrasal complexity 

(C/T) 

0.77**; 0.82** 0.58**; 0.66** - -0.21; 0.01  -0.16; 0.23 0.32; 0.31 -0.41*; -0.02  

Clausal complexity 

(MLC) 

0.51**; 0.50** 0.52**; 0.42* -0.14; -0.08 - 0.32; 0.09 -0.04; 0.11 0.42*; 0.41* 

Lexical density 

(CW%) 

0.22; 0.50** 0.13; 0.42* 0.16; 0.37* 0.12; 0.28 - 0.06; 0.26 0.32; 0.08 

Lexical diversity 

(MTLD) 

0.30; 0.47** 0.29; 0.38* 0.18; 0.38* 0.23; 0.20 0.45*; 0.16 - -0.05; 0.26 

Lexical 

sophistication (LD) 

0.11; 0.22 -0.01; 0.04 0.15; 0.005 -0.04; 0.34 0.45*; 0.07 0.10; 0.37* - 

1
9
6
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The table shows that content and structure demonstrate moderate to strong correlations 

(0.52 ≤ r ≤ 0.76), and language show moderate correlations with structure (0.40 ≤ r ≤ 0.59) and 

content (0.35 ≤ r ≤ 0.47).  Although the assessment rubric used by the instructors listed content, 

language, and structure as three distinct constructs in hypothetical legal writing, in reality, it 

might be unrealistic for the instructors to disentangle these three constructs in the scoring 

process. After all, content is supported by structure and mediated by language.  

The correlation analyses also show that the two global syntactic complexity indices (i.e., 

MLT, MLS) significantly and strongly correlated with each other (0.75 ≤ r ≤ 0.85, p < 0.01), 

which is expected because they are length-based global measures. Both MLT and MLS also 

correlated significantly and positively with phrasal (MLC) and clausal (C/T) complexity indices 

(0.4 ≤ r ≤ 0.82, p < 0.05), while phrasal and clausal complexity show no significant correlations 

with each other, and the nonsignificant values all show a negative polarity in the second semester 

(r = -0.21; 0.01; -0.14; -0.08, respectively for the four writing prompts in two semesters). These 

results are not surprising because global complexity is a general measure of syntactic complexity 

which subsumes the variances contributed by both phrasal and clausal complexity, while phrasal 

and clausal complexity remain two rather distinct dimensions of syntactic complexity.  

Most importantly, the correlations between writing complexity indices and instructors’ 

holistic ratings were statistically not significant and of weak magnitude, ranging from  

-0.36 to 0.35. In other words, no direct significant correlation can be observed between the two 

variables in the context of hypothetical legal writing. One explanation is that the instructors’ 

average ratings of the essays were not substantially influenced by the degree of writing 

complexity in students’ essays, particularly when language only consisted of 25% of the final 

scores and they followed a Plain English pedagogy in class.  
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An alternative explanation is that the instructors’ essay ratings were influenced by 

external factors such as students’ progress in the program, their performance in relation to each 

other, or the different grading conditions between the two instructors. Specifically, the course 

instructor Margaret mentioned in the focused group interview that she became stricter towards 

the end of a semester if the students were still struggling with the basics, such as the issues and 

the rule(s) in their essays (“This comes at the end of the semester, and you still not have the 

issues and the rule. I just took points off”). Emma similarly mentioned in the think-aloud that if 

she were the actual instructor, she would be more lenient in the first semester than the second 

semester, when the students were expected to become more proficient in writing. However, since 

Emma was not given any information regarding in which semester the students wrote the essays, 

she performed as a more lenient grader overall based on her think-aloud data (i.e., “I guess I am 

being generous”). In addition, Emma indicated in her think-aloud that she compared the essay 

quality across students and made sure high-performance students do not receive a lower score 

than the low-performance ones in each set I shared with her (see Section 6.3.7, Excerpt 28). 

Lastly, the average essay ratings were calculated based on the ratings of the two instructors, with 

the ALE course instructor Margaret scoring the essays at the real time of instruction, and the 

non-ALE course instructor Emma scoring most of the essays in two months in her free time. 

These factors are likely to affect the variations in their average scores. Therefore, the ratings of 

the essays reflect not only the inherent quality of the essays but also other factors 

abovementioned. For these reasons, the correlations between instructors’ ratings and writing 

complexity indices might be suppressed.  

However, it is worthy of note in Table 6.3 that lexical sophistication indices were 

significantly correlated to language ratings category in the second prompt of each semester 
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(Semester 1, Prompt 2: r = 0.53, p < 0.01; Semester 2, Prompt 2: r = 0.41, p < 0.05). In other 

words, students who received a higher rating on language tended to produce more sophisticated 

words. In Chapter 4 (Section 4.2.3), I also showed students’ average lexical sophistication values 

increased over one academic year. These findings from Chapter 4 are in agreement with the 

finding here that lexical sophistication correlated positively to language ratings by legal language 

instructors.  

 

6.2 Evidence from the Focus Group  

 The study included a focus group session with the two instructors, Margaret, the ALE 

instructor, and Emma, a legal language instructor in the LL.M. program but not the instructor of 

record for the ALE course. The focus group yielded some key insights, which can be 

summarized as follows: Overall, both instructors considered clarity to be the upmost priority in 

hypothetical writing, and both insisted that under no circumstances should clarity be 

compromised for the sake of complexity. The two instructors agreed that to writers who have 

limited proficiency in legal writing, complexity is more about the precision and sophistication at 

the lexical level than about variations at the syntactic level. Alternatively, for advanced writers 

who demonstrate solid language skills, creativity with syntactic and structural variations may be 

also possible and encouraged. As Emma nicely puts it, students may “play with the language,” as 

long as their experimentation does not jeopardize the overall clarity and effectiveness of their 

arguments. In continuation of the key findings, I unpack them in three major themes and 

illustrate them with excerpts from the focus group. 
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6.2.1 Theme 1. “Master the Basics Before You Start to Play” 

Echoing practices in the Plain English Movement (Benson, 1985; Dorney, 1988; 

Felsenfeld, 1981; Kimble, 1992) I discussed in Chapter 2 (Section 2.1), both instructors believe 

good legal writing should prioritize the readability of the text, that is, to make legal writing clear 

and easy to understand for readers. The consensus between instructors was that writing 

complexity amounts to nothing if it came at the cost of clarity. As Emma put it, students need to 

“master the basics like structure and language before [they] start to play.” Similarly, Margaret 

said, “[they] have to know the rules and follow those rules before [they] can break them.” This 

principle applies particularly to students with limited experience in English legal writing, who 

may not able to maintain a high level of clarity when cognitively taxed with complicated 

language forms. Excerpt 1 shows two comments made by the instructors during the interview.  

 

Excerpt 1 

(a) You know that I am not trying to baby the students, or I am, you know, it’s not that I think 

that they are not intelligent or anything like that. I always say that there is a baseline of what 

do you need to know and what do you need to do to have a good response. Then of course 

anyone who is above that, there is room for creativity, that’s great. That’s where he would 

create an exceptional response, but I am always kind of focused on what you can do to be 

clear and to get your point across well. (Margaret) 

(b) So, I definitely agree that clarity is really important. Specifically, I tell the students that the 

more complex of an idea you are trying to articulate, make it as simple as possible, generally 

mean shorter sentences. Because you do not want to have too much going on all at once, then 

the readers are confused, or you are confused about what you are trying to say. (Emma) 
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Notably, both instructors prioritize clarity over complexity. The ultimate goal was to 

deliver a clear message to the readers. Margaret emphasized the importance of following the 

basics and making the points as clear as possible. She acknowledged that students with higher 

proficiency levels can afford to be more creative by experimenting with more varied, 

complicated language forms. Likewise, Emma suggested to her students that they use shorter 

sentences to articulate complex ideas for the sake of better clarity. Therefore, it seems that under 

the influence of the Plain English Movement, writing complexity has come to be perceived by 

the instructors only as a surplus but not an indispensable necessity in legal writing. For L2 

writers in legal writing, particularly those with limited experience, clarity and writing complexity 

(particularly syntactic complexity) cannot be easily developed in parallel, according to the 

instructors.  

 

6.2.2 Theme 2. “Sophistication Will Come out Through the Word Choices” 

In the view of both instructors, writing complexity in hypothetical legal writing is 

manifested more explicitly in vocabulary than in syntax. As Margaret put it, “complexity in 

terms of sentence structure and variety, I do not stress that as much. I stress the word choice.” In 

particular, the instructors expected the students to use precise, sophisticated legal terminologies 

covered and emphasized in class. In Excerpt 2, Margaret used an example where “render” was 

considered as a more sophisticated choice than “give” in the legal context.  

 

Excerpt 2 

For me, sophistication is much more lexical. So, if you are using legal terms, right, instead of 

saying the judge “rendered” the decision, not even the legal term, but just the more sophisticated 
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verbs. Instead of “give” a decision. That’s what bumping you up from “just okay this is clear” 

and “good, easy to understand” to “sophisticated.” (Margaret) 

 

Margaret also mentioned in the interview that she devoted a lot of time in class to these 

legal verbs and their synonyms, so she expected that the students can incorporate these 

sophisticated words into their writing. Emma echoed her point and added that she would mark 

off more points if the student did not use the verbs she explicitly taught in class. On the other 

hand, neither instructor expected the students to use complicated syntactic structures because 

they thought oftentimes students cannot get their points across in complicated sentences. In 

Excerpt 3, Margaret expressed her expectations for the students after one-year of legal language 

study.  

 

Excerpt 3 

I mean if anything that changed, I would hope that these essays become less complex in terms of 

sentence structures instead of getting this 7-line sentence. That is really convoluted and really 

hard for me to unpack. They are just kind of more economical everything. I hope that’s what 

happens. […] My hope and expectation [for vocabulary] are that it gets more sophisticated. That 

the students are using more precise terminology including the terms that we covered. Because 

that is what I want them to do most, to use these verbs and these nouns that we covered in class. 

(Margaret) 

 

Not surprisingly, Margaret hoped her students could write less complicated sentences but 

use more sophisticated vocabularies. Such expectation indeed aligns with the findings in Chapter 
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4, where students were found to use significantly more sophisticated words within each semester 

and wrote significantly shorter sentences in the second semester.   

 

6.2.3 Theme 3. “Go and Be Creative” 

 While the two instructors generally advised against the use of legal jargon, embellishing 

synonyms, and overly-complex language structures in the legal writing class, they did not 

necessarily perceive complex sentences negatively. In fact, the sample answers they created were 

imbued with rather varied and sophisticated syntactic structures. One instructor admitted that 

although she encouraged the students to use simple sentences, she did not avoid using complex 

sentences in her own writing, because she believed she had the ability to express herself clearly 

using complex sentences. In other words, the instructors advised against using complex 

sentences purely out of the concern that students may sacrifice clarity for complexity, not 

necessarily because of discounting a role for complexity in mature legal writing per se.  

For students with outstanding command of the language, therefore, complex or even 

creative expressions may in fact enrich their arguments, as long as they keep clarity in mind as 

they “play with the language.” The instructors believed that exceptional responses do not always 

conform to the conventions. Rather, they are often composed with more creativity, which has the 

power not only to make the writings more elegant but also to shape how the law itself can be 

conceived. Excerpt 4 shows Emma’s opinion on creativity in legal writing.  
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Excerpt 4 

(a) That noted, if the students have a strong command of English and they have clarity down, it 

does not matter anymore. I mean go and be creative. Play with the language and see how far 

you can take it.  

(b) And then the master’s responses is that the student just writes beautifully, makes creative 

argument within the structure, or even like the subversive of the structure, but in a way that I 

(the master) am on board with you. Then you get to the end, and that was actually a fun 

response to read and it’s so rare.  

(c) But then going a step beyond is what makes it not just good but exceptional like, oh! I did not 

think, as the professor, you could apply the rule to the fact pattern that way, but it makes 

sense because the students are thinking about the law creatively.  

 

Here, language is no longer simply a vessel that reflects or expresses thoughts. Rather, it 

is the language that gives form to the very thoughts in the process of writing. In other words, by 

being creative in language as some students “subverted the structure,” they were enabled to 

“think about the law creatively” as well.  

In sum, unlike the consensus in traditional scholarship on academic writing that lexical 

and syntactic variation and sophistication are signs of advanced writing (e.g., Housen et al., 

2019; Jarvis, 2019; Norris & Ortega, 2009), “elegant variations” are largely discouraged in legal 

writing, which instead emphasizes the sophisticated use of vocabularies. I have shown this point 

thus far through both quantitative and qualitative evidence: correlational analyses (Section 6.1) 

and the two instructors’ evaluations and perceptions of writing complexity in legal writing 

(Section 6.2). In the next section, I expand my analysis to Emma’s cognitive processes over 
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scoring, as captured in her think-aloud data. In particular, I ask: If writing complexity is not 

directly related to an instructor’s holistic evaluation of the essays, what then contributes to a 

better writing quality in the eyes of legal language instructors?  

 

6.3 Evidence from the Think-aloud  

Using think-aloud data gathered from Emma, who was experienced in teaching legal 

writing but had not taught these particular students in the ALE class, I demonstrate her cognitive 

processes in scoring a stratified sample of nine essays in two stages: (a) reading through a 

student’s essay and (b) applying the writing assessment rubric shortly after reading that essay. 

The think-aloud data were comprised of both concurrent think-aloud data that took place in the 

middle of reading and scoring, as well as retrospective think-aloud reflections that followed 

shortly after each event (see Ericsson & Simon, 1993). I extracted six major constructs that 

emerged from Emma’s verbal reports and that she considered important in evaluating a 

hypothetical essay: content, language, structure, length, audience awareness, and citation. The 

first three constructs are specified in the writing assessment rubric, while the latter three are 

absent or only vaguely present in the rubric. Throughout the think-aloud analysis, I use a bottom-

up approach to shed light on the current writing assessment rubric and propose possible ways to 

refine the current assessment rubric, who was an experienced legal writing instructor but had not 

taught these particular students in the ALE class, along the lines of Polio and Lim (2020) who 

used instructors’ comments to inform rubric revisions.  
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6.3.1 Content 

 Content is the most important construct in the assessment rubric, a fact that can be 

observed in Emma’s verbal reports during the scoring process. While thinking aloud, Emma 

constantly made comments on the quality of the content in three aspects, namely, the accuracy of 

the content, development of the argument, and consistency of voices. In what follows, I draw 

specific examples from the verbal reports to demonstrate how some comments were mapped 

onto the criteria listed in the writing assessment rubric and how some can be incorporated into 

the existing criteria to further improve the rubric.  

 First, Emma’s verbal reports show that a good hypothetical legal essay should 

demonstrate accurate understandings of the content, both in terms of the legal case and legal 

concepts. Any major mischaracterization of the legal issues or misunderstanding of legal 

concepts would markedly undermine the persuasiveness of the argument. For example, when 

Emma graded an essay on personal injury law, she noted that the student had mischaracterized 

the major issue at stake. Excerpt 5 shows her concurrent verbalization while reading through the 

essay, and Excerpt 6 shows her thoughts while applying the rubric after reading the essay.  

 

Excerpt 5  

So, the student begins by noting the major issue but then mischaracterizes the issue. So, 

this is whether “the casino are responsible,” so there is a grammatical (mistake), “is 

responsible for Andy’s injury.” This is actually not the primary issue at stake here. The 

issue is whether there are sufficient facts that are presented such that a fact finder could 

find that the casino is responsible for Andy’s injury. (Think-aloud data obtained based on 

Student 7’s essay under prompt 1 at Time 3) 
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Excerpt 6 

And then for content, the student did correctly note that this was a negligence problem 

but then did not focus on the particular element that was at issue here. There wasn't 

really… I guess you could say there was a mischaracterization because there was a lack 

of comprehension that this was a summary case. So, I would rate this once again as a 

lower middle band response or upper lower band response. I would say this is also a 35 

out of 100 of content in terms of IRAC in particular. (Think-aloud data obtained based on 

Student 7’s essay under prompt 1 at Time 3 and the assessment rubric) 

 

These excerpts show that Emma considered the mischaracterization of legal issues as a 

major flaw. She gave a score of 35 out of 100 on content, which was at the lower band (0-39) of 

the assessment scale. In the writing assessment rubric (see Appendix B), one of nine criteria is 

that the students should “identify the relevant legal issue(s) raised by the facts.” Evidently, if the 

major issue is mischaracterized, other criteria cannot be satisfied because they are predicated on 

an accurate understanding of the case. For example, when the argument was based on a 

mischaracterized issue, the rules to be applied would not be relevant, and the connections to be 

drawn between the rules and the fact patterns would serve an untenable argument. Therefore, 

correctly identifying the major issue(s) in hypothetical legal writing is instrumental to the overall 

quality of the essays. However, the rubric does not show the breakdown of the weight of each 

criterion, nor the stakes of violating it. Instructors should clearly communicate the importance of 

identifying the major issue(s) to the students in the first place during class practice so that they 

can avoid building unproductive arguments. It would also be beneficial for the students if the 
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instructors can explicitly bring students’ attention to the important criteria in the rubric through 

bolding or italicizing.  

 Another aspect of the accurate understanding of content is reflected in the students’ 

comprehension and application of legal concepts, which is not as fatal as a mischaracterization of 

major issue(s), yet may affect the development and organization of arguments. Excepts 7 and 8 

show two instances where Emma spotted that the students did not fully understand the concepts 

of “custodial interrogation” and “summary judgment.”  

 

Excerpt 7 

The student does say that there are these three issues, but it seems like the (last) issue 

identified was a waiver. The second one was something to do with undercover police and 

Miranda warnings and the first one was custody. But it wasn’t entirely clear to me that, 

for instance, the student recognizes that the idea of an interrogation as being one of the 

major issues so, “the standard as a custodial interrogation” which is when the requirement 

of Miranda warning is triggered. So, I am not entirely sure here if the student even 

understands that this whole custodial interrogation standard which is then further 

subdivided into the issue of custody and the issue of interrogation. (Think-aloud data 

obtained based on Student 4’s essay under prompt 2 at Time 6) 

 

Excerpt 8 

Then after that the issues presented were “whether the trial court….” The student created 

a second issue, whether the defendant’s negligence caused the plaintiff’s injury, so for 

me, this signals that the student doesn’t have a full comprehension as to what summary 
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judgment means. As a technical matter, summary judgment means whether there is a 

genuine issue of material fact that would warrant a trial. At this stage, like, the plaintiff 

doesn’t have to definitively prove causation or all of that, (…) negligence, so this has to 

prove that there is an issue, it could go either way. Because of the way that the student 

split the issue, I’m thinking—Does the student really understand summary judgment 

standards, or does the student actually think that the plaintiff has to definitively prove the 

case now which, the plaintiff does not? (Think-aloud data obtained based on Student 9’s 

essay under prompt 1 at Time 3) 

  

In Excerpt 7, Emma pointed out that the student did not understand that custodial 

interrogation procedures should be approached through the issues of “custody” and 

“interrogation.” The student mistakenly approached the case by presenting “waiver” and 

“Miranda warning” as two separate issues, whereas, in fact, they are part of the interrogation 

procedure. Similarly, in Excerpt 8, Emma noted that the student did not understand the summary 

judgment standards, which concerns whether there is an issue that would warrant a trial. 

However, the student’s use of summary judgment presumes the existence of such an issue by 

using “whether the defendant’s negligence caused the plaintiff’s injury,” which already assumes 

that the defendant has neglected its duty. This fundamental misunderstanding severely 

undermined the persuasiveness of the argument.  

Second, in her think-aloud Emma paid much attention to commenting on the students’ 

ability to develop a thorough and robust argument, which included the application of rules to the 

fact patterns and efforts to include counterarguments. These expectations were clearly articulated 

in the rubric, which requires the students to “provide explicit arguments to resolve the legal 
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issue(s) by applying the relevant rule(s) from case law to facts from the fact pattern,” “mirror key 

language from the rule and draws on legal terms of art, making a clear connection between the 

rule(s) and the facts,” and finally “acknowledge and rebut any counterarguments to the writer’s 

position.” Excerpt 9 shows several comments that were related to the application of rules and the 

engagement with fact patterns. 

 

Excerpt 9 

(a) And then, the only place where the student is really engaging with the fact pattern is the 

second paragraph which is one sentence. That’s problematic. (Think-aloud data obtained 

based on Student 2’s essay under prompt 1 at Time 3) 

(b) And third is that the student could have engaged with the specifics of the fact pattern in more 

depth. (Think-aloud data obtained based on Student 9’s essay under prompt 1 at Time 3) 

(c) The content is seriously undeveloped. There is no specific articulation of either summary 

judgment standards or causation standards. There is a very minimal application of the rules to 

the facts so not a very rich engagement with the fact pattern. (Think-aloud data obtained 

based on Student 7’s essay under prompt 1 at Time 3) 

(d) It’s not perfect so this is not going to be 100, but it will be somewhere in the upper band. I’m 

trying to decide between an 85 and a 90. I am leaning towards an 85 mainly because I would 

have liked to have seen a greater discussion of summary judgment standards here, and then 

maybe a longer application of the rules involving proximate causation to the particular facts 

of this case. (Think-aloud data obtained based on Student 25’s essay under prompt 1 at Time 

3 and the assessment rubric) 
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In these comments, Emma emphasized the importance of engaging with fact patterns, 

which means she expected the students to extract relevant evidence from the legal case to 

support and elaborate on their arguments. She also expected the students to apply rules to fact 

patterns instead of simply recounting the details in the legal case. However, she explained in her 

think-aloud that some students only made cursory efforts to engage with fact patterns or they 

failed to adequately apply the rules to explain the connection with fact patterns. Their limited 

engagement with the rules and the fact patterns clearly jeopardized the soundness of the 

argument.  

Another crucial element of argument development is engagement with counterarguments. 

In Chapter 5, I found that many students were unable to develop or respond to counterarguments 

to advance their arguments. A similar problem was observed in Emma’s think-aloud data. 

Excerpt 6 shows an instance where Emma commented on her students’ insufficient efforts to 

engage with the counterarguments.  

 

Excerpt 10 

And then also doesn’t really respond to counterarguments that could (be made). For example, 

why isn’t it reasonably foreseeable that if a patron should not have been in the casino would be 

involved in an altercation and cause broader injury? This is not a self-evident point to me. So, I 

think deeper engagements with counterarguments would have been helpful in this paragraph. 

(Think-aloud data obtained based on Student 31’s essay under prompt 1 at Time 3) 

 

Here, Emma noted that the student did not make explicit counterarguments. As a result, it 

appears perfunctory when the student jumps to the conclusion that “a reasonable person could 
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not foresee that a patron would be shot accidentally or intentionally by another patron in conflict 

with a person who should be prohibited from entering a casino because of his dangerous acts 

before” (Student 31’s essay, Time 3, Prompt 1). Without elaborating further on why a reasonable 

person could not foresee the incident and engaging with different voices, the student cannot 

persuade the audience by simply presenting one unifying voice.  

Finally, Emma also made frequent comments regarding the consistency of voices. By 

consistency of voices, I mean the writer’s ability to make claims that are closely and logically 

connected in such a way as to support their central arguments. Similar to Karim’s case examined 

in Chapter 5 (Section 5.2.1), where he had a difficult time maintaining a consistent position 

while navigating through a complex legal argument, some students were found to make 

contradictory claims. Excerpt 11 shows one such example.  

 

Excerpt 11 

The first sentence and the second sentence are a little inconsistent or “waffly” …. at least, that 

created a little disjunction in my mind as to what the student’s exact position would be. (Think-

aloud data obtained based on Student 9’s essay under prompt 1 at Time 3) 

 

In Excerpt 11, Emma noted that the first and the second sentence were not consistent, 

which confused her about the student’s position. In this legal case, the trial court granted a 

summary judgment for the defendant on the ground that the plaintiff failed to prove causation. 

The plaintiff subsequently appealed the court’s decision. The students were asked to write on 

behalf of the appellate court whether the plaintiff’s appeal to the court’s decision should be 

reversed. In this essay in question, the student first wrote “Andy (the plaintiff) might not prove 
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that the Golden Spur Hotel (the defendant) was negligent,” indicating the summary judgment 

should not be reversed. However, the student then wrote “the summary judgment is reversed” in 

the following sentence, creating conflicting points of view.  

While the issue of voice consistency was frequently observed in the writing of the 

students in the program, it has surprisingly been absent from the rubric developed and used by 

the instructors in this program thus far. It seems that keeping a consistent voice in a legal 

argument would be a self-evident expectation. It might be useful to include this criterion in the 

rubric and supply the students with some examples so that they could develop an awareness 

more readily.  

 

6.3.2 Language 

 As Emma reviewed the student essays, she often made comments on the language in four 

areas: spelling and punctuation, grammatical mistakes, precision of language use, and formality 

of language. Although these language issues caught her attention during the scoring process, her 

evaluation of language was mainly based on whether it caused confusion or hindered 

comprehension. This largely aligns with the writing assessment rubric, which specifies that in an 

upper-band essay, “student makes minimal grammatical, spelling, and/or punctuation errors; any 

errors that are made do not impede the reader’s understanding.” In what follows, I use examples 

from Emma’s verbal reports to demonstrate how and what language issues are factored in her 

scoring process. 

 Spelling and punctuation are one of the most prevalent language themes in the think-

aloud data. Emma reasoned out loud that they were rather minor issues and did not impede 

understanding, although she constantly corrected these errors as she read through the essays.  
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Some recurrent spelling errors she noticed were related to diction errors, which are shown below 

in Excerpt 12. Italicizing indicates errors and bolding indicating Emma’s corrections.  

 

Excerpt 12 

(a) And then, “Third, weather,” and here the student uses the term “weather” as in “the weather 

outside today happens to be overcast in DC,” versus like “whether as interrogatory.” (Think-

aloud data obtained based on Student 4’s essay under prompt 2 at Time 6) 

(b) This response uses the word “shouting” instead of “shooting,” once again, kind of a basic 

grammatical or diction error. (Think-aloud data obtained based on Student 7’s essay under 

prompt 1 at Time 3) 

 

In Excerpts 12 (a) and (b), Emma noticed that some students made spelling mistakes 

when words were homonyms or they had similar pronunciations, such as whether and weather, 

and shooting and shouting. In both cases, the students (No. 4 and No. 7) who made the errors 

started with a relatively low English proficiency level, which may partially explain why they 

made basic mistakes such as these. This suggests that additional pronunciation and vocabulary 

training may be beneficial for students who enter the program with lower proficiency levels.  

In addition to misspelling, the misuse of punctuation is not uncommon among these L2 

writers. In particular, Emma paid close attention to the more complicated punctuation markers 

which the students tended to avoid, such as semicolons and dashes. She appeared to be 

particularly pleased when she encountered instances of appropriate usage. Clearly, clever uses of 

complicated punctuation markers, while often considered tangential to the overall quality of legal 
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writing, made an impression on the instructor. Excerpt 13 shows two instances where Emma was 

impressed by the student’s use of the semicolon and dashes.  

 

Excerpt 13 

(a) And there was some sophistication in syntax, not an extraordinary amount. For example, the 

semicolons. Students always stay away from semicolons, dashes, colons, so whenever I see 

those and I’m like “oh this student is trying something new.” (Think-aloud data obtained 

based on Student 9’s essay under prompt 1 at Time 3) 

(b) “-causation in fact and proximate cause-” It's nice that the student uses dashes to set them off 

which is unusual. Students usually shy away from dashes, colons, semicolons, and more 

complicated punctuation marks, so it's a nice touch. (Think-aloud data obtained based on 

Student 25’s essay under prompt 1 at Time 3) 

 

In addition to spelling and punctuation, the instructor often attended to grammatical 

mistakes during the think-aloud. While occasional and minor grammatical issues, such as 

misuses of articles, did not impede her comprehension of the text, repeated grammatical errors 

seemed to create a negative impression on the instructor. Excerpts 14 and 15 are two examples in 

which Emma took note of multiple grammatical errors in a student’s essay. Excerpt 14 shows her 

concurrent verbalization while reading through the essay, and Excerpt 15 shows her thoughts 

while applying the rubric after she had read the essay. The errors are italicized, and Emma’s 

corrections are bolded.  
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Excerpt 14 

Then moving on to the next element, “The hotel breached his duty,” once again “its duty,” 

“because did not,” “because it did not,” “provide protection to the guest,” so you can see many 

basic grammatical problems in this response. “When there was past shouting,” once again 

“shooting happened,” “This shouting,” once again “shooting.” “was foreseeable,” 

foreseeability refers to the standard that’s used for proving duty. “Because since there were,” 

“was,” “shouting, and Barry did these shouting.” Once again you see multiple grammatical 

errors here. “Barry continues playing” with verb tense issues “when he shouted in the pasted in 

the same place.” So the sentence is almost degenerating into incomprehensibility from my 

perspective even though I can basically understand what is being said since I've seen so many 

students’ responses over the past few years when reviewing non-heritage English language 

speakers prose. (Think-aloud data obtained based on Student 7’s essay under prompt 1 at Time 

3) 

 

Excerpt 15 

For language, as I just observed there are a number of grammatical and spelling errors that did 

substantially impede my understanding as a reader and there wasn't that much sophistication in 

the syntax either. So, this would be either lower, middle band, or upper lower band since I have 

seen responses with even more serious errors. Let me give this a moment’s thought. I would say 

this is a 35. This is a lower band response now that I'm re-reading it and once again observing 

how almost every sentence has an error if not multiple errors. So that’s a 35 on language. (Think-

aloud data obtained based on Student 7’s essay under prompt 1 at Time 3 and the assessment 

rubric) 
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Both excerpts were based on Student 7’s essay at Time 3. In Excerpt 14, Emma noted 

several grammatical errors such as the misuse of tenses, pronouns, and subject-verb agreement 

which, despite not impeding her comprehension substantially, inevitably created obstacles and 

caused confusion. As she commented in Excerpt 15, she spotted at least one error for almost 

every sentence, which led to a final score of only 35 out of 100 on language.  

Among all the grammatical errors made by the students, one notable common error was 

the incorrect use of articles. For example, Excerpt 16 shows three comments on the unnecessary 

use of articles, and Excerpt 17 shows three comments on the absence of articles where they were 

expected. I italicized the errors and bolded the corrections below.  

 

Excerpt 16 

(a) The next sentence, “Also, whether the action of the Clark,” is an issue in all the articles. So, 

it should be “action of Clark.” (Think-aloud data obtained based on Student 9’s essay under 

prompt 1 at Time 3) 

(b) “Even though, Victor was talking voluntarily to the Nurse Ames,” This is “to nurse Ames”. 

There should be no article there. (Think-aloud data obtained based on Student 4’s essay 

under prompt 2 at Time 6) 

(c)  “The conversation between Victor and Nurse Ames was just a conversation that was 

necessary to the medical aid.” “Necessary to medical aid,” I don’t think the article is 

necessary. (Think-aloud data obtained based on Student 20’s essay under prompt 2 at Time 

6) 
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Excerpt 17  

(Think-aloud data obtained based on Student 20’s essay under prompt 2 at Time 6) 

(a) So, in this context, “the conversation between Victor and Nurse Ames was not 

interrogation,” “Not an interrogation.”  

(b) “What we’ve found was Victor knowingly claimed that he knew his rights under certain 

procedure,” maybe “under a certain procedure.”  

(c) “Since the Miranda warning had been given” and the defendant knowingly understood his 

rights under Fifth Amendment.” “under the Fifth Amendment,” so again articles. 

 

Much like the use of punctuation, articles are another example of the oft-overlooked 

language issue in legal writing. Despite, or perhaps precisely because of, its outward simplicity, 

students and instructors alike rarely pay particular attention to these “basic” grammatical issues. 

In the examples above, it is often these “basic” mistakes, rather than the misuse of more 

sophisticated language, that renders their writing as unprofessional or immature. It would 

therefore be beneficial for instructors to point out seemingly trivial mistakes such as these to the 

students, which may inadvertently jeopardize the overall efficacy of their writing.  

Another common grammatical issue that Emma noted was that the students oftentimes 

wrote fragmented or incomplete sentences. This is shown in Excerpt 18.  

 

Excerpt 18 

(a) Then there was a sentence fragment here that maybe should have been attached to the prior 

sentence, “because Barry threatened to kill people in the past.” Maybe, “because Barry had 
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threatened to kill people before.” (Think-aloud data obtained based on Student 25’s essay 

under prompt 1 at Time 3) 

(b) “And the statement that he gave was still about the self-defense.” Then the sentence stops so 

this is like a sentence fragment, it’s not a complete sentence. (Think-aloud data obtained 

based on Student 4’s essay under prompt 2 at Time 6) 

(c) For sentence, “in this case, the plaintiff failed to prevent Barry, a man who was banned from 

entering the casino because of his altercation with others and death threats to patrons.” This 

is a sentence fragment. (Think-aloud data obtained based on Student 31’s essay under prompt 

1 at Time 3) 

 

In Excerpt 18 (a), the student wrote a subordinate clause “because Barry threatened to kill 

people in the past” without a main clause. Similarly, in Excerpt 18 (b), the student only wrote a 

subordinate clause “even though, Victor was talking voluntarily to the Nurse Ames, and the 

statement that he gave was still about the self-defense.” Emma pointed out in both cases that the 

student produced a fragmented sentence, which creates the impression of an abrupt halt without 

proper closure. As for Excerpt 18 (c), the student did not specify what kind of action that the 

plaintiff failed to prevent Barry from performing.  

 A third salient language theme that Emma commented on from time to time in her verbal 

reports was the precision of language. This criterion is explained in the assessment rubric that 

students are expected to use “precise word choice and sentence structure.” Excerpt 19 shows 

three examples where Emma found the use of pronouns ambiguous.  

 

 



   

 220 

Excerpt 19 

(a) “More generally, it asks whether the injury was of the same general kind of foreseeable risk 

created by the third party”. There’s this ambiguous reference pronoun “it.” I think it’s a 

forensic issue or the line of inquiry, but it is not clear. (Think-aloud data obtained based on 

Student 2’s essay under prompt 1 at Time 3) 

(b) “When a person is taken into custodial interrogation… any statement they make without 

being issued Miranda warnings…” I think this is any statement that “the officers” make but 

the “they” pronoun is ambiguous here. “... could not be used against them,” and now “them” 

is referring to the defendant, so imprecise pronouns. (Think-aloud data obtained based on 

Student 15’s essay under prompt 2 at Time 6) 

(c) “What’s more, they contended...” then this “they” is vague… it’s an ambiguous pronoun. 

(Think-aloud data obtained based on Student 15’s essay under prompt 2 at Time 6) 

 

As shown in Excerpt 19, ambiguous pronouns may cause confusion and should be 

avoided whenever possible. This mistake is particularly damaging in high-stakes legal writing 

because imprecise use of language may lead to serious legal consequences. To further refine the 

assessment rubric, it might be helpful to develop a separate guideline which offers examples of 

precise and imprecise language use, so the students can develop explicit awareness of what 

“precise word choice and sentence structure” means in the actual writing.  

 Finally, as a fourth language theme, Emma noticed several formality issues that were not 

articulated in the assessment rubric. By formality, I mean how well the students conform to the 

conventions in legal writing and how familiar or intimate they position themselves with respect 

to expected readers. For example, in Excerpt 20, Emma pointed out the students used personal 
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and intimate language in expressing their standpoints. As a result, they sounded less “elegant” 

and professional.  

 

Excerpt 20 

(a) “I could not accept the prosecutor’s arguments.” This is fine. Maybe there could be ways of 

framing that are more elegant. Maybe like “the prosecutions’ argument lacks validity 

because …” (Think-aloud data obtained based on Student 15’s essay under prompt 2 at Time 

6) 

(b) As a result, as an Appellate court judge, I would like to make a decision in favor of the 

defendant.” This is generally fine as a conclusory paragraph. It’s a little bit tentative: “I 

would like to make a decision in favor of the defendant.” Once again the response was “I 

would probably affirm the trial court’s judgment,” but for an exam answer as opposed to an 

actual judicial opinion, this may be fine. (Think-aloud data obtained based on Student 25’s 

essay under prompt 1 at Time 3) 

 

In both examples, the students used a first-person point of view in explaining their legal 

stances (i.e., “I could not accept the prosecutor’s arguments” and “I would like to make a 

decision”). While it is not uncommon to use a first-person point of view to express opinions in 

argumentative essays, it appears less formal in the context of hypothetical legal writing. In 

Excerpt 20 (a), Emma suggested an alternative expression (i.e., “the prosecutions’ argument 

lacks validity because…”), which introduces a third-person observer expression “the 

prosecutions’ argument” rather than the more subjective and potentially interested party “I” in 

the sentence. This choice creates more distance between the writer and the readers of a text. The 
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revised sentence also sounds less intimate and thus more professional, because it transforms a 

personal experience into something more abstract and disinterested.  

 Sometimes, students tended to use informal, colloquial expressions, such as contractions 

and filler words, rather than formal legal expressions. Many students did not seem to have 

developed a clear awareness of oral versus written registers. As a result, their expressions 

sometimes sounded too conversational for formal legal prose. Excerpt 21 shows three instances 

of informal use pointed out by Emma.  

 

Excerpt 21 

(a) “An undercover police officer,” “police” should not be capitalized, “doesn’t have to 

administer Miranda warnings.” We generally tell students not to use contractions in formal 

legal writing and the student does use “doesn’t” here. (Think-aloud data obtained based on 

Student 4’s essay under prompt 2 at Time 6) 

(b) “So, he was enforced to talk by using such a way like that to obtain the answers from him.” 

This sounds very informal or almost conversational that you would say “something like that” 

as opposed to “something that” would be used in formal legal writing so by using “such a 

way like that to obtain answers,” it is not formal. (Think-aloud data obtained based on 

Student 4’s essay under prompt 2 at Time 6) 

(c) “Xander mentioned about Yolanda who might let the defendant feel guilty.” This sounds a 

little bit more informal… more conversational rather than formal legal prose. (Think-aloud 

data obtained based on Student 11’s essay under prompt 2 at Time 6) 
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Although the issue of formality is spotted several times in Emma’s think-aloud, it is not 

specified in the assessment rubric. It would be, therefore, useful to incorporate register awareness 

into the evaluation criteria and offer some comparative examples of informal and formal 

language use. Legal language instructors can help students cultivate register awareness by 

explicitly teaching the distinctions between oral and written registers in class and help them 

become socialized into the written discourse through writing practice.  

  

6.3.3 Structure 

 With regard to structure, Emma evaluated the students’ ability to effectively apply the 

IRAC structure, developing paragraph form prose, dividing issues through headings, and making 

a clear conclusion at the beginning of the response. Her assessment criteria on the structure were 

more flexible than in other categories as long as the students made their points clear to the 

readers. Excerpt 22 shows two examples where Emma commented on responses with good 

structures.  

 

Excerpt 22 

(a) So, as my usual practice, I take a look at the responses to see their layout. We see here that 

there are several short paragraphs and the overall response begins with the conclusion 

identification of the issues, then a rule application paragraph, a rule paragraph, an application 

paragraph on a second issue, and then a conclusion. This looks like a well-structured 

response overall and also a fairly thorough one for this type of exam answer that’s focused on 

one specific element of a negligence claim. (Think-aloud data obtained based on Student 25’s 

essay under prompt 1 at Time 3) 
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(b) This was a fairly well-structured response as I noted in my preliminary overview […] It’s a 

good score, 100 for structure. It doesn’t really have any substantial problems. I might not 

have merged two of the statements in one heading, but the way that this student did it was 

generally fine for the analysis so that’s more of a personal preference issue rather than 

something I would necessarily mark off a student for as long as I can understand the analysis 

for each of the statements and it’s solid. (Think-aloud data obtained based on Student 15’s 

essay under prompt 2 at Time 6 and the assessment rubric) 

 

Nevertheless, Emma noted that some students applied the IRAC structure in a very 

cursory manner without fully elaborating on each point. Excerpt 23 shows two examples where 

the students did not receive high scores on the structure because they failed to sufficiently 

unpack and develop each element.  

 

Excerpt 23 

(a) So, overall this would be a lower band response, but maybe not across the board. I would say 

for structure the student was attempting to engage with the IRAC structure. Once again, not 

very thoroughly. So, I would perhaps rate the structure according to the rubric…as a 65, so 

higher end of the middle band. (Think-aloud data obtained based on Student 7’s essay under 

prompt 1 at Time 3 and the assessment rubric) 

(b) The student was trying to use IRAC form, but then they kept splitting it into like three 

paragraphs...they didn’t really have that much to say...they could probably have just made it 

more cohesive in a single paragraph, but once again they identified they were trying to 

identify the issues […] There were gestures made at applying the IRAC paradigm. But in a 
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very cursory way. Just like one sentence for each element and a much more extensive 

response was called for. (Think-aloud data obtained based on Student 2’s essay under prompt 

1 at Time 3) 

 

The think-aloud data show that in order to receive a high score in structure, the students 

were expected to go beyond simply applying the IRAC structure mechanically. Student 7 indeed 

attempted to include each element of the IRAC structure; he also made the efforts to engage with 

a counterargument. However, as pointed out by Emma, not every argument was thoroughly 

developed. Some students did not receive a high score on the structure because their responses 

were not organized coherently. Excerpt 24 shows two examples where the students had abrupt 

transitions, or they did not use headings to guide the readers. As a result, readers may feel 

confused and disoriented.  

 

Excerpt 24 

(a) The other somewhat strange thing I noticed, in this second paragraph, there is a description 

of one of the elements of negligence and then that element, strangely enough, appears in the 

fourth paragraph. So, this is not the most coherently organized response […] So, then there’s 

this transition about, and suddenly transitions from the third paragraph to the fourth 

paragraph, we’re going back to a discussion of the negligence element. (Think-aloud data 

obtained based on Student 9’s essay under prompt 1 at Time 3) 

(b) This is a little bit confusing to me in that at times the student doesn’t indicate exactly which 

statement is being discussed. I can go back and look at the fact pattern, but what would have 

been a better form of organization would have been to include headings and to do a thorough 
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analysis for each statement at issue […] So, the student really did not employ the most 

logical framework to organize the response and really meshed a lot of rules and statements 

and application of the law together in a way that made it very difficult for the reader to 

follow so I would… rate this somewhere in the middle band. (Think-aloud data obtained 

based on Student 4’s essay under prompt 2 at Time 6 and the assessment rubric) 

 

In sum, similar to the criteria specified in the assessment rubric, Emma grounded her 

assessment of the essay structure based on the IRAC framework. At the same time, however, she 

also valued students’ ability to develop each argument sufficiently and coherently. She preferred 

headings as a means of organizing responses so that readers can follow the argument easily. 

From her verbal reports, we can see that Emma did not rigidly follow the IRAC structure. Her 

evaluation was often driven by the specific communicative purpose of the essay—as long as the 

students make their points clear, she would not penalize the students for minor issues.   

 

6.3.4 Length 

A related theme to the structure is the overall length of the essay. Yet, the length is not 

included in the rubric. In fact, the length of a text is the very first element that Emma noted 

before she delved into the text itself. She expected a fully developed legal argument to tackle 

legal issues from different perspectives. Therefore, she had concerns whenever she encountered a 

short essay that might not discuss the issues sufficiently and thoroughly. Excerpt 25 shows a 

typical example of Emma’s cognitive processes before she read an essay.  
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Excerpt 25 

One of the first things I look at in responses is often, “ how long is this response?” This is 

definitely on the short end. That’s not always an indicator that there’s a problem with the 

response, but typically for exam answers, professors are asking like about contestable legal 

issues, which means that you have to discuss all of the rules and arguments on both sides. So, I 

would immediately say well, this response is definitely on the short side. So, it’s something like 

137 words on my computer which is like hardly a paragraph, right. So, even with that one 

wouldn’t strike me as that more likely than not it’s probably going to be the middle band or the 

lower band, so it’s somebody that just has not written enough for a response that is going to 

score any higher. (Think-aloud data obtained based on Student 2’s essay under prompt 1 at Time 

3) 

 

As shown in the excerpt, Emma noticed that the essay was so short that she almost 

decided without reading it that it would be in the middle or lower band. A question naturally 

arises: Is essay length correlated to the holistic score? As a follow-up, I conducted Pearson’s 

Correlation analyses between essay length, measured by the total number of words, and holistic 

scores for the 31 students across four writing prompts in two semesters. Results show that the 

correlations were 0.45 (p < 0.05; semester 1, prompt 1), 0.66 (p < 0.01; semester 1, prompt 2), 

0.78 (p < 0.01; semester 2, prompt 1), and 0.56 (p < 0.01; semester 2, prompt 2). Thus, these two 

variables are moderately or strongly related. This suggests that the length of an essay is indeed a 

reliable indicator of the holistic score under timed conditions.  

Despite the significant correlations, however, the length of a text is not part of the 

assessment rubric, nor did Margaret, the instructor who taught these students, specify any 
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expected range of essay length when she designed the writing prompts. It is possible that she was 

concerned that an emphasis on length may mislead the students to write a longer essay at the cost 

of precision and concision. After all, the quality of the essay should be ultimately determined by 

its substance rather than its length. However, it makes sense to take the length of a text into 

consideration. This is because a longer essay indicates that the student is more likely to tackle the 

legal issue from multiple perspectives with considerable details and in-depth analyses under the 

timed conditions in which hypothetical essays in Law School exams are composed. Therefore, it 

might be useful if the instructor can provide a range of ideal essay length on the exam, not for the 

sake of students cramming useless words into the essay, but rather for the sake of them knowing 

they might be missing something if their essays are substantially shorter than the benchmark.  

 

6.3.5 Audience Awareness  

 One distinct theme that emerged from Emma’s think-aloud data is students’ awareness of 

the audience, that is, even though the students are writing in the position of LL.M. students 

whose target audience is the course instructor Margaret, they are also expected to be writing in 

the roles that were assigned to them in each hypothetical legal case, in which case their intended 

audience would be the legal community and the general public. As noted by Emma in her think-

aloud, many responses showed a lack of awareness of the rhetorical situation—they tended to 

write from the perspective of an LL.M. student rather than from the perspective of a judge. As a 

result, these responses appear less professional and assertive. Excerpt 26 shows three instances 

where Emma noticed the lack of audience awareness in students’ responses, in which they were 

supposed to write in the position of an appellate judge.  
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Excerpt 26 

(a) The student seems to have no realization whatsoever that this is based on summary judgment 

or that they are supposed to be acting like a judge. So, like the words summary judgment 

does not even appear in this response um, there is no reference to the student being in the 

position of an appellate judge and like was the Appellate court should do. (Think-aloud data 

obtained based on Student 2’s essay under prompt 1 at Time 3) 

(b) The student is supposed to assume the role of an appellate judge and instead, the student said 

“the appellate judge could rule,” when that is supposed to be the student. (Think-aloud data 

obtained based on Student 7’s essay under prompt 1 at Time 3) 

(c) The strange thing here is that the student, in terms of audience or audience and writer, it’s 

supposed to be the appellate judge, and the student begins the first sentence of this third 

paragraph “the Appellate court found,” but you are the Appellate court. (Think-aloud data 

obtained based on Student 9’s essay under prompt 1 at Time 3) 

 

In these excerpts, Emma was expecting the students to be more cognizant of the imagined 

audience so they can assert their positions authoritatively as a legal professional. Recalling a 

similar point made in Chapter 5, Section 5.1.4, I showed there that when a writer of a 

hypothetical legal essay drew a conclusion from a first-person perspective, that is, from a judge’s 

perspective, the writer was able to maintain an assertive tone. By contrast, when other writers 

wrote in the third person, they projected their positions onto a jury and distanced themselves 

from a legal professional. As a result, their conclusion appeared less assertive. Therefore, 

learning to manage dual-target audiences in mind—the course instructor as the actual reader and 
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the legal community as the hypothetical yet ultimate readers—is of paramount importance for 

the LL.M. students.  

 While the expectation to address the correct audience was communicated in the rubric, 

the issue was vaguely presented and loosely defined. The message was delivered under the 

“content” criterion, which says “student follows exam instructions and answers the question 

prompt appropriately.” Without concrete explanation, such a message can be easily neglected by 

the students. To further refine the assessment rubric, it might be useful to state explicitly what 

exactly the students are expected to demonstrate in regard to audience awareness and rhetorical 

appeals. This could be done by creating a separate construct on “audience awareness,” or by 

providing more specific counter-examples that fail to meet the exam instructions. Considering 

the many instances observed in the writing samples, it would be equally helpful for the 

instructors to help students cultivate genre awareness during classroom writing practices. 

 

6.3.6 Citation  

The last theme I would like to touch on is the use of citations in timed hypothetical legal 

writing. Unlike the conventions in traditional academic writing, hypothetical legal writing does 

not require the students to extensively cite scholarly articles to support their arguments. Rather, it 

expects the students to actively engage with classic legal cases from the past where different 

rules are derived from. These classic legal cases were assigned as curriculum readings and were 

closely dissected and discussed in class. Such citation was formed partly due to the nature of the 

Law School writing exam, in which the students were asked to compose responses under timed 

conditions with access to books, notes, and dictionaries, but not to the internet. In Emma’s think-
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aloud data, she indicated her expectation for the students to cite legal principles and cases. This 

is demonstrated in Excerpt 27.  

 

Excerpt 27 

(a) There is no citation to the legal principles and cases or there is a reference to the legal 

principle, but there is no discussion of the case or cases from which the principle is 

derived. (Think-aloud data obtained based on Student 2’s essay under prompt 1 at Time 3) 

(b) If the student had cited one of the cases on this waiver standard of knowing intelligently, 

voluntarily, so weaving a little bit more case law into the application might have been 

helpful. (Think-aloud data obtained based on Student 22’s essay under prompt 2 at Time 6) 

(c) Here I think that the student is alluding to a rule. When such tactics can be employed 

legitimately by law enforcement, but there’s no citation to that rule. (Think-aloud data 

obtained based on Student 15’s essay under prompt 2 at Time 6) 

 

Although the assessment rubric specifies that students should “identify and explain the 

relevant rule(s) that govern the issue(s)” and that students should “resolve the legal issue(s) by 

applying the relevant rule(s) from case law to facts from the fact pattern,” it does not explicitly 

articulate the expectations regarding how to cite legal cases in their responses. Although most 

students did not have problems citing legal cases with the aid of their exam notes and the model 

essay responses, some students did not include any references to legal principles. As a result, the 

absence creates the impression that their responses were not grounded in solid legal principles. 

To map the assessment criteria to the instructor’s expectations, it would be productive to make 
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such criterion more transparent and explicit in the rubric, so that the students can follow the 

expectations with more ease.   

 

6.3.7 Other Factors 

I have thus far extracted six main constructs from Emma’s think-aloud data—content, 

language, structure, length, audience awareness, and citation—which are considered as crucial 

factors when it comes to the assessment of students’ holistic essay performance. These factors 

are manifested in the text and can thus be controlled by the students themselves. On the other 

hand, the think-aloud data revealed external factors that are not directly related to the quality of 

the text, such as the students’ performance in comparison to others and the duration of their 

study in the program. Excerpt 28 shows two instances where external factors came into play 

during the scoring process.  

 

Excerpt 28 

(a) I’m grading this a little bit higher than the others, but I would probably give this a 60 for 

language. Because, I mean I generally understand what the student is saying, compared to the 

whole batch I know that there were students in this batch who had much worse grammar and 

style errors, and so those were definitely lower bound than this. I would say 60 seems 

reasonable for this. (Think-aloud data obtained based on Student 2’s essay under prompt 1 at 

Time 3 and the assessment rubric) 

(b) I would say, fifty-five (on content) if this was an exam prompt that I had assigned near the 

beginning of the student’s first semester in Law School, or in the first semester at all. I would 

dock the student if this was in the second semester, the student should know things better. I 
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guess I am being generous. (Think-aloud data obtained based on Student 7’s essay under 

prompt 1 at Time 3 and the assessment rubric) 

 

In Excerpt 28 (a), Emma mentioned that she could “generally understand what the 

student is saying,” therefore would grant an estimate score of 60, which is in the middle band of 

the assessment rubric. This is generally aligned with the criteria in the rubric, which specify that 

in order to score in the middle band, “students make several grammatical, spelling, and/or 

punctuation errors, but these do not substantially impede the reader’s understanding.” To further 

justify her score, she juxtaposed the student’s essay with the others, pointing out that 60 was a 

reasonable score considering many students in the batch had weaker grammar. As shown in this 

excerpt, Emma’s evaluation of the essay was not based solely on the assessment criteria, but also 

on the student’s performance in relation to the classmates. Similarly, in Excerpt 28 (b), Emma 

suggested that if she were the actual instructor, she would have scored differently depending on 

the students’ progress in the Law School. Specifically, she would have held higher expectations 

for students in the second semester than if they were in the first semester. However, as 

mentioned in Chapter 3 (Section 3.3.3), Emma was not informed of any information on the 

semesters in which the students produced the essays, so she decided to be more lenient during 

scoring (“I guess I am being generous”). In other words, although the duration of students’ 

academic training in the program did not affect Emma’s scoring decisions, it would have 

influenced her decisions had she been the actual instructor of the ALE course.  

As we can see, classroom assessment can be complicated by these external factors that 

are not explicitly stated in a rubric. It might be inevitable that instructors compare students’ work 

when students received the same training. However, as I showed in Chapter 5, the individual 
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differences among the LL.M. students are enormous. Even for students who started with similar 

English proficiency levels, they may take on drastically different developmental trajectories over 

the course of one academic year. Considering these individual differences, it may be better for 

instructors to assess the student’s performance by tracking their progress over the semester 

instead of making comparisons among students, that is, to grade each essay based on the 

students’ previous writing practices or exams. However, it has to be acknowledged that in the 

current study, both instructors were not able to do so because the course instructor Margaret 

anonymized all the students’ names by numbering them in order to avoid potential biases during 

grading. In order to match the grading conditions of Margaret, the essays which the other 

instructor Emma received were labeled with numbers and organized by writing prompts. She was 

also not informed of which essays were written by the same student across different prompts.   

On the other hand, however, instructors are not simply raters who are expected to rigidly 

follow the assessment criteria. Rather, they have more autonomy in terms of adjusting their 

assessment standards in the curriculum. They can moderate the standards when students 

encounter difficulties, or they can set higher expectations when students are sailing smoothly. 

The most important thing, after all, is to communicate these expectations effectively, so that the 

students are well-informed of the expectations for each semester.  

 

6.4 Summary of Findings for Study 3 

In this chapter, I used a mixed-methods approach to examine the legal language 

instructor’s assessment and their perspectives on writing complexity. Based on a sub-sample of 

the LLCLW (k = 117), I first investigated the correlations between seven writing complexity 

values and writing quality as assigned by instructors based on their instructional rubric. Then, to 
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delve into instructors’ conceptualizations of writing complexity, I conducted a focus group with 

the two instructors and elicited their perceptions of writing complexity in hypothetical legal 

writing. Using think-aloud protocols, I examined Emma’s thinking process, during her scoring of 

nine essays, and extracted the major constructs which she deemed important to legal writing. 

Overall, the quantitative findings showed that none of the writing complexity values was 

significantly correlated with writing quality as evaluated by instructors, which seems to suggest 

that instructors’ ratings of student essays were not influenced by the degree of writing 

complexity. However, this interpretation appears to contradict the findings in Study 1 (Chapter 

4) in which shorter sentences (MLS) and more sophisticated vocabulary use (LD) were proved to 

be signs of writing development, thereby better writing. Evidence from the think-aloud data and 

the focus group offered an alternative possible interpretation for the non-significant correlations. 

As I briefly explained in Section 6.3.7, the instructors’ ratings of the essay were affected by 

several classroom-related factors, such as students’ progress in the semester and their 

performance in relation to each other. However, one finding worth noting is that lexical 

sophistication values were significantly (p < 0.01) correlated to language ratings in the second 

prompt of each semester. This is in line with the findings in Study 1 on the development of 

lexical complexity, which further shows that lexical sophistication is integral to the development 

of hypothetical legal writing. 

With regard to the instructor’s conceptualizations of writing complexity, both instructors 

prioritized clarity over complexity during the focus group. Writing complexity, in their 

perspectives, is manifested more through word choice than through syntax. The instructors 

expected the students to use precise, sophisticated legal terminologies but not necessarily 

complicated sentence structures. Such conceptualization of writing complexity is in agreement 
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with my findings on lexical and syntactic complexity for Study 1. However, the expectation for 

students to use less complex sentences become irrelevant when they demonstrate sufficient 

ability to clearly express their ideas using complex sentences. Indeed, the instructors encouraged 

those advanced students to be creative and “play with the language.” This suggests that the Plain 

English principles should not be taken at surface value, but they should rather be applied 

conditionally with the writers’ proficiency levels and communicative purposes in mind. 

Finally, I extracted six major constructs that seemed important during the instructors’ 

scoring process, which are content, language, structure, length, audience awareness, and citation. 

The first three constructs were explicitly articulated in the assessment rubric, whereas the last 

three were only vaguely hinted at or altogether absent. One interesting finding that emerged from 

the analysis on essay length is that students who wrote longer essays in timed conditions tended 

to receive higher scores. From the instructor’s perspective, the length is usually the very first 

element they attend to in scoring an essay composed under timed conditions. Their rationale is 

that short essays would not afford to discuss all the necessary elements thoroughly, thus unlikely 

to fall in the upper band. I elaborate on the issue of length in the discussion section. In addition, 

two external factors were also found to influence the instructor’s ratings, which I discussed 

earlier—students’ performance in comparison to others and their stage in the program. These two 

factors were not directly tied to the quality of students’ essays, but they were practical elements 

to be considered in classroom assessment. 
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CHAPTER 7: DISCUSSION AND CONCLUSION 

 

I have thus far presented the trajectories of LL.M. students’ syntactic, lexical, and 

discourse complexity over a one-year of instructed legal language class as well as instructors’ 

conceptualizations of writing complexity under the influence of the Plain English Movement 

(Benson, 1985; Dorney, 1988; Felsenfeld, 1981; Kimble, 1992). In this final chapter, I first 

summarize and interpret the key findings of the three studies presented from Chapter 4 to 

Chapter 6. Next, I expand on major themes that emerged from those studies to further elucidate 

my findings from a holistic perspective. Then, I delineate the methodological limitations of my 

studies and propose three directions for future writing complexity research. Finally, I conclude 

this dissertation by revisiting the role of Plain English in developing writing complexity in the 

legal context and highlighting the pedagogical implications for teaching multilingual writers.  

 

7.1 Summary of Key Findings 

In this section, I summarize and interpret key findings in the three studies to answer my 

main research questions. The main finding in Study 1 about syntactic complexity development is 

that despite some fluctuations over time, global syntactic complexity as measured by MLS 

decreased significantly (p < 0.0009) in the second semester, while all other measures of syntactic 

complexity remained largely unchanged. The analyses also showed that model essays 

demonstrated a lower level of phrasal complexity (i.e., shorter clauses) but a higher level of 

clausal complexity (i.e., more subordination) than student essays. The follow-up comparison of 

clause types between the model essays and randomly selected student essays at three different 

proficiency levels (i.e., low, mid, and high) showed that verb complement clauses were used 

predominantly in the model essays as a way to engage different legal voices, but they were much 
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less pronounced in student essays. A plausible explanation for the discrepancies in subordination 

production between the model and student essays can be inferred from my analysis of students’ 

involvement with legal voices in Study 2: Students paid less attention to engaging alternative 

legal voices. As a result, they used much fewer verb complement clauses and relied instead on 

adverbial clauses, which were often used along with high-frequency conjunctions to offer 

justifications, indicate time, make hypotheses, or make concessions from their own perspectives.  

With regard to the development of lexical complexity in Study 1, the results showed that 

over one year of instruction, students were able to use increasingly more sophisticated 

vocabularies as measured by LD, albeit not necessarily denser (measured by CW%) or diverse 

(measured by MTLD, further tested by root TTR, MATTR, and HD-D). From a curricular 

perspective, the substantial increase in lexical sophistication was inseparable from the course 

instructor’s pedagogical efforts to encourage students to incorporate sophisticated legal 

vocabularies in their writing. As Margaret, the instructor of these writers, mentioned in the focus 

group in Study 3, she believes that “sophistication will come out through word choices.” One 

example she mentioned was that instead of using “give a decision” (LD = 610.25 milliseconds), 

students were encouraged to use “render a decision” (LD = 683.03 milliseconds), because 

“render” is more sophisticated than “give” (Excerpt 2, Section 6.2.2).  

An analysis of the top 30 sophisticated words (Table 4.12) and their contexts (i.e., the 

prompt-dependent, topic-dependent, context-free, and misused) showed that students slowly 

socialized into the written legal discourse by deploying the prompt- and topic-dependent words 

as well as formulaic expressions, such as “foreseeable injury” and  “a duty of utmost care.” At 

the same time, they also developed increasingly more context-free sophisticated words within 

each semester, in particular, those in the range of 999-900 milliseconds of LD decision time. 
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These showed that constant instruction-supported practice greatly facilitated the use of 

sophisticated words.  

Overall, it appears that lexical knowledge is more susceptible to change at any time than 

syntactic complexity. One possible explanation is that these foreign-trained LL.M. students 

received training on constructing sentences prior to their study in the U.S., but they were not 

equipped with sufficient vocabulary of the U.S. legal system. Therefore, they may have more 

room for improvement in vocabulary than syntactic structures.  

 With regard to the development of discourse complexity in Study 2, I found that while 

some learners shared similar language profiles at the beginning of the program (L1 background, 

L2 proficiency level) and were trained under the same instructional context, they took different 

developmental paths in deploying engagement resources to invite different voices in legal 

writing. Karim started with a low proficiency level but developed an awareness of engaging 

different voices that enabled him to achieve the communicative purposes of hypothetical writing 

at the end of the academic year, even though with moments of progress and regress. What 

remained challenging for Karim, however, was to thoroughly understand the logical connections 

among the different legal voices and effectively organize these voices to form a coherent 

argument. Abu did not write with increasing discourse complexity over time. Even though he 

entered the program with a higher IETLS score than Karim, he appeared to react more slowly to 

the instructor’s feedback and was not adequately socialized into the legal discourse community. 

Hao initially closely imitated the discursive strategies in the model essays. Through this strategy, 

he was gradually able to internalize these linguistic resources and deploy them with more ease 

and flexibility. He was also able to quickly incorporate the instructor’s feedback and was 

adequately socialized into the legal community by the end of the program. Finally, Yu developed 
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some initial awareness to engage different textual voices but was not able to keep up the effort 

consistently. Quite often, she could not offer sufficient justifications for her arguments or make 

logical connections between the rules and fact patterns. Her writing was often biased and her 

ideas were incomplete, which also undermined the coherence of her argument.  

 Finally, with regard to the relationship between writing complexity and writing quality 

investigated in Study 3, the quantitative findings showed that none of the writing complexity 

values were significantly correlated with writing quality as evaluated by instructors, except for 

the lexical sophistication values, which were significantly (p < 0.01) correlated to language 

ratings but only in the second prompt of each semester. The correlational evidence, therefore, 

suggests that the two instructor participants’ ratings of student essays were not influenced by the 

degree of writing complexity. However, this interpretation appears to contradict the findings in 

Study 1, in which shorter sentences and more sophisticated vocabulary use were proved to be 

signs of writing development, thereby better writing. Evidence from the think-aloud data and the 

focus group offered an alternative possible interpretation for the non-significant correlations. 

Namely, the instructors’ ratings of the essay were affected by several classroom-related factors, 

such as students’ progress in the semester and their performance in relation to one another. With 

regard to the instructors’ conceptualizations of writing complexity, it was found that both 

instructors prioritized clarity over complexity and they connected writing complexity to word 

choice rather than syntax. Such conceptualizations of writing complexity were in agreement with 

the findings in Study 1 for lexical and syntactic complexity (see Sections 7.1.1 and 7.1.2). 

Nevertheless, the instructors encouraged students to be creative and “play with the language” 

once they had reached an advanced level of linguistic proficiency and writing expertise. This 

suggests that the Plain English principles should not be taken at surface value, but they should be 
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applied conditionally with the writers’ proficiency levels and communicative purposes in mind. 

Finally, some constructs seem important during the scoring process which were only vaguely 

hinted at or altogether absent, including length, audience awareness, and citations. These 

constructs can be potential candidates for improvement of the rubric.  

 

7.2 Towards a More Nuanced Understanding of Plain English in Legal Writing   

Triangulated evidence from students’ lexical, syntactic, and discourse complexity 

development and instructors’ perceptions on the role of writing complexity in hypothetical legal 

writing consistently led to a conclusion: The hypothetical genre encourages the use of short 

sentences, sophisticated vocabularies, and alternative voices. On the one hand, findings of lexical 

and discourse complexity seem to echo the general consensus in SLA and SFL research. 

Specifically, at the lexical level, the conceptualization of legal language use is in agreement with 

findings in SLA research: a higher level of lexical sophistication contributes to higher writing 

complexity, thus better writing quality (Crossley, 2020; Kyle & Crossley, 2015). At the 

discourse level, the expectation to expand dialogic space to engage different voices and contract 

dialogic space to advance the writer’s position closely aligns with findings in SFL research that 

alternating between expansion and contraction leads to successful academic reasoning (Chang & 

Schleppegrell, 2011; Chandrasegaran & Kong, 2006; Coffin & Hewings, 2005; Ryshina-

Pankova, 2014; Wu, 2006; Wu & Allison, 2005).  

On the other hand, at the syntactic level, the expectation to use short sentences in legal 

writing contradicts findings in SLA research, which generally considers higher global syntactic 

complexity as positively correlated with more advanced writing (e.g., Crossley, 2020; Lu, 2011; 

Norris & Ortega, 2009). However, using short sentences aligned with the pedagogical practices 
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adopted by Margaret, the instructor of the 31 writers in the ALE course as well as with the 

expectations articulated in most contemporary legal writing textbooks under the influence of the 

Plain English Movement (e.g., Baffy & Schaetzel, 2019; Wydick, 2005). Interestingly, learning 

to use short sentences was particularly beneficial to students who started with a relatively low 

English proficiency (defined as their performance in IELTS or TOEFL iBT upon enrollment) in 

the LL.M. program. This is because one major problem in students’ writing was that they 

frequently produced convoluted T-units with multiple subordinate clauses or connected several 

loosely related sentences with coordinating conjunctions. Such a tendency jeopardized clarity, 

especially when ideas or idea chains are highly complex and require great logical precision. 

Therefore, learning to write shorter sentences and to elucidate the logical connections within and 

between sentences should be prioritized in legal instruction for these LL.M. students in order to 

achieve greater writing clarity.  

Furthermore, evidence from students’ clausal and phrasal complexity analyses also 

aligned with the Plain English practices. In particular, hypothetical legal writing discourages the 

use of nominalizations when nominalizations can be replaced by simple verbs (Kelley, 2018; 

Wydick, 2005). The current study showed that hypothetical legal writing is generically 

associated with shorter clauses but more frequent use of subordination than is typically seen in 

traditional academic writing. This is supported by the fact that neither the student essays nor the 

model ones stood out in terms of phrasal complexity (measured by MLC), compared to the 

indices reported in previous studies (e.g., Casal & Lee, 2019; Yang, Lu, & Weigle, 2015; Yoon 

& Polio, 2017). By contrast, the values for C/T in both the model and the student essays were 

higher than those of L2 writers reported in many previous studies on academic writing (e.g., 

Casal & Lee, 2019; Ortega, 2003; Yoon & Polio, 2017). This may suggest that legal writers in 
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the current study relied less on noun-based expressions that were associated with phrasal 

complexity and more on clause combining strategies to extend T-unit production length. 

In SFL research, the former noun-based strategy is often associated with what is called a 

“synoptic style” of expression, while the latter verb-based strategy is associated with a “dynamic 

style” of expression (Halliday & Martin, 1993). The hypothetical legal writing as a genre thus 

seems to favor a dynamic style over a synoptic one. Again, this contradicts the conventional 

view of complexity development in SLA, L2 writing, and SFL scholarship (e.g., Byrnes, 2009; 

Housen et al., 2019; Norris & Ortega, 2009; Ryshina-Pankova, 2015), which believes that more 

advanced academic writing is associated with a synoptic style of expression, namely, a higher 

level of lexical density (which oftentimes leads to a higher level of phrasal complexity) and a 

lower level of clausal complexity (i.e., fewer subordinations). The dynamic style of expression, 

by contrast, is often characterized by a high level of clausal complexity and is considered overly 

intimate and less advanced in academic writing scholarship because it represents realities 

through a dynamic, concrete process rather than a stabilized, abstract entity (Halliday, 1993; 

Líardét, 2013; Ryshina-Pankova, 2015; Schleppegrell, 2004). Given the importance of verb-

based expressions in legal writing, clausal-based complexity measures might be more suitable 

for hypothetical legal writing assessment than phrasal-based measures.  

Based on the previous discussion, it seems that the Plain English principles were 

manifested and executed mostly at the syntactic level, rather than at the lexical and discourse 

levels. However, a closer comparison of the sentence length produced by the students in my 

study with those in the previous literature on academic writing revealed that Plain English cannot 

be taken at the face value, even at the syntactic level. To illustrate, although students in the 

present study learned to write shorter sentences in the second semester, they consistently 
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maintained a high level of global syntactic complexity throughout the six writing practices or 

exams. Specifically, they produced much longer T-units and sentences than average L2 writers in 

previous empirical studies (e.g., Bulté & Housen, 2014; Casal & Lee, 2019; Lu & Ai, 2015; 

Ortega, 2003; Yang, Lu, & Weigle, 2015; Yoon & Polio, 2017). Thus, the meaning of “Plain 

English” seems rather different in legal writing and academic writing: While “Plain English” is a 

step down from the traditional legal English, which had been criticized for its excessive 

obscurity and inaccessibility to the general public (Wydick, 2005), it should not be considered as 

a downgrade when compared to the traditional academic standards. Indeed, as shown in the 

current study, even the “simplified” and “shortened” sentences are still much longer than the 

average length of production in typical L2 college writing.  

In fact, the current analysis shows that authors of the model essays frequently deployed 

rather complex syntactic structures (e.g., non-finite adverbial clauses) and less commonly used 

conjunctions and expressions (e.g., “no matter how,” “given that”), which are also commonly 

observed in academic writing (Biber, Gray, & Poonpon, 2011; Deng, Lei, & Liu, 2020). By 

comparison, the L2 legal writers relied heavily on repetitive subordinate clausal structures 

(particularly adverbial clauses introduced by high-frequency conjunctions like “because”) with 

minimal use of non-finite clauses. Therefore, it seems that there were some discrepancies 

between what was promoted in the legal language classroom and what was actually 

demonstrated in the model essays, which may cause confusion to the students. It is thus 

important to communicate to the students that Plain English does not simply mean using 

repetitive structures and expressions. Instead, they are still expected to use more varied and 

advanced structures and expressions that can help them convey the finer shades of meaning more 

precisely and concisely.  



   

 245 

Based on what has been discussed with regard to the understanding of Plain English at 

the lexical, syntactic, and discourse level, I would argue that Plain English might be far more 

complex than it appears. Rather than confining the understanding of Plain English to its 

lexicogrammar, we should understand it in terms of its communicative effect at the broader 

discourse semantic level. In other words, whether an essay is considered “plain” depends on 

whether it can be easily understood by the general public and whether the deployment of 

lexicogrammatical resources can achieve the intended communicative purposes in the legal 

discourse community. As the instructors stated in Chapter 6, clarity was the foremost priority in 

hypothetical writing and should under no circumstances be compromised for the sake of 

complexity. However, when learners exceeded a certain writing proficiency threshold and had 

the ability to express ideas using sophisticated and complex structures, they were indeed 

encouraged to do so. Therefore, in line with Hartig and Lu (2014), who noted that legal 

instruction should focus on teaching students how to make informed linguistic choices to 

communicate intended meaning rather than on the mastery of specific grammatical structures, I 

argue that the ultimate goal of Plain English is to deliver the content in a “plain” way so that it is 

intelligible to the lay audience, rather than to focus exclusively on the formal structure of 

language. 

 

7.3 Modeling or Plagiarism? Text Borrowing from a Developmental Perspective 

Another noteworthy theme that emerged is the role of model essays for L2 legal writers 

in developing discourse complexity in the hypothetical genre. Although the current study did not 

systematically investigate the role of modeling at the group level by comparing students’ writing 

products between a modeling group and a non-modeling group, the constructive role of modeling 
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is evident in Hao’s case, which I discussed in Chapter 5. I showed that by the end of the 

academic year, he was able to construct new texts by adeptly drawing on linguistic resources and 

discursive strategies from the model essays as well as from his own language repertoire. 

Similar results on the positive role of model essays, especially among novice writers, 

have been reported in previous studies. For example, Macbeth (2010) studied English language 

learners who struggled to write their first academic essays. She noted that the model essays 

offered a skeleton for the students to follow and provided a foundation for further instruction. As 

Macbeth stated, “students may have to begin with the most rigid model and work away from it” 

(p. 45). Moreover, text modeling has also been found to have greater pedagogical values to 

academic writing than a product-based or a process-based approach, particularly in high stakes 

exams. Ghorbanchian, Youhanaee, and Amirian, (2019) concluded that whereas a product-based 

approach helps students develop better accuracy, and a process-based approach enhances fluency 

and reduced anxiety, mentor-text modeling is a balanced approach that combines the strengths of 

the other two approaches and thus fosters both accuracy and fluency in writing. 

In contrast to the positive views on model essays, other scholars have expressed concern 

that model essays may lead to mechanical, empty writing that lacks originality and personal 

investment. One typical example is the criticism of five-paragraph essays in a disciplinary 

dialogue in the Journal of Second Language Writing (see Atkinson & Tardy, 2018), where Tardy 

characterized five-paragraph essays negatively as template-filling and formula reproducing, and 

thus argued that they should not be considered writing properly (p. 92). Similarly, Hjortshoj 

(2001) argued that five-paragraph essays did not stand for actual practices of writing, but rather 

only provided the basics to prepare students for future academic writing. Other criticisms of five-
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paragraph essays extend to their lack of transferability, their inhibitive role on students’ writer 

identities, and their narrow representation of genres and styles (see Macbeth, 2010, p. 35).  

The hypothetical legal writing investigated in the current study is conceptually similar to 

five-paragraph essays in the common argumentative genre, in the sense that hypothetical legal 

writing closely follows a formulaic structure of argumentation (namely, Issue-Rule-Analysis-

Conclusion, or IRAC for short). This format is an idealized model of legal documents that law 

students will be drafting in their professional careers (see Hoffman, 2011). Comparing with five-

paragraph essays, hypothetical legal writing is highly technical and requires the writers to strictly 

follow the IRAC conventions, thus allowing little room for creativity or originality. Under this 

context, providing modal essays equips students with necessary linguistic resources expected in 

the legal discourse community, particularly when most students in the current study were novice 

writers in legal English who were not yet familiar with the highly specialized hypothetical genre.  

It should be noted that Hao’s steady development at a later stage was a result of his close 

imitation of the modal essays. He relied heavily on the linguistic resources and discursive moves 

in the model essays and substituted the content with fact patterns in the legal cases. Given that he 

was able to integrate new content into the model template smoothly, the instructor did not 

perceive his essay as a lack of originality or even plagiarism, according to her overall positive 

comments on his essays. This naturally poses a series of questions: Can Hao’s essay be 

considered his own work, when he expressed original ideas using the language from the model 

essays? Where do we draw the line between modeling and plagiarizing? Under what 

circumstances do we perceive certain acts of modeling as acceptable but not others?  

The issue of ownership of text borrowing and plagiarism has been discussed and 

problematized by Pennycook (1996), who argued that the relations between texts and learning 
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are mediated by students’ culture, educational backgrounds, and their perceptions towards text 

borrowing, learning, and plagiarism, thus “unilateral accusations of plagiarism are inadequate 

and arrogant” (p. 226). In his study with students in Hong Kong, memorization was found to be 

the key strategy adopted. These students were convinced that reusing the structures and words 

from others’ texts would help express ideas with better clarity and fewer mistakes. Pennycook’s 

position is echoed by Li and Casanave (2012), who challenged the deficit views on practices 

commonly adopted by L2 writers such as text borrowing and modeling practices. They also 

argued for an explicit distinction among concepts like “patchwriting,” “textual borrowing,” and 

“language re-use” and distinguished these practices from the more stigmatized terminology of 

“plagiarism.” In addition, Allen and Paesani (2020) found that textual borrowing was 

conceptualized rather positively by teaching assistants in a foreign language class. They believe 

that textual borrowing functions as a linguistic “tool kit” that expands the students’ linguistic 

repertoire and allows students to experiment with advanced expressions and discursive strategies 

that they may otherwise not be able to adopt at their present proficiency level.  

In the case of Hao mentioned earlier, his modeling behavior at the early stage indeed 

yielded both positive feedback from the instructor and fruitful learning outcome by the end of the 

academic year. It is likely that L2 writers like Hao undergo a modeling stage during which they 

accumulate linguistic capital before they can draw on resources from their own repertoire at will. 

Aligning with the position of Pennycook (1996) and Li and Casanave (2012) on text borrowing 

and echoing Keck’s (2014) call for a developmental perspective on text borrowing research, I 

argue that it is imprudent to accuse students of plagiarism when they reuse the structures and 

expressions in model essays at early stages of their writing development. Rather, the modeling 

behavior should be viewed in a more positive light because it demonstrates that students have the 
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ability to extract discursive moves and linguistic resources from the text and apply them to a new 

context. 

Then, how do instructors guide students to appropriately and effectively use model essays 

in developing writing? This question has been taken up by scholars in three schools of genre 

studies: New Rhetoric, English for Specific Purposes (ESP), and SFL (see the differences 

between the three schools in Nagao, 2019; Sritrakarn, 2020). While all these schools deem genre 

as purposeful and socially constructed, the New Rhetoric and ESP have largely overlooked the 

connections between lexicogrammar and discourse semantics. The SFL genre-based approach, 

on the other hand, regards language as a “set of resources for making meaning” (Rose & Martin, 

2012, p. 21) and guides students to recognize and acquire the stable structural forms as well as 

the possible variations within the genre. According to Rothery (1996) and Brisk (2015), an SFL 

Teaching and Learning Cycle (TLC) follows four stages: (a) developing content knowledge, (b) 

deconstructing mentor text by analyzing its structural components, (c) jointly constructing text(s) 

as a class, and (d) constructing text independently (or in a group if the genre is new to the 

students). Given the previous concerns about learners reusing the expressions and structures in 

the model essays, an SFL genre-based approach can expand learners’ linguistic repertoire within 

certain genres and encourage more varied expressions to achieve similar communicative goals.  

Previous studies showed the SFL genre-based approach facilitated students’ writing 

development in various aspects, such as awareness of the focused genre (Sritrakarn, 2020), 

understanding of logico-semantic relationship (Srinon, 2011), tone, register, and audience 

awareness (Yasuda, 2012), as well as ideational, interpersonal, and textual meanings in summary 

writing (Yasuda, 2015). Additionally, the SFL genre-based approach also helped instructors to 

better understand how to teach writing. Shi (2015) reported that teachers in her study had 
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mentioned that the SFL genre-based approach had offered them rich details about the generic 

structure and had allowed students to follow explicit step-by-step instructions. The modeling 

stages, as pointed out by the teachers, were particularly useful, as the model essays allowed 

students to focus on the textual features of a specific genre.  

In the current study, the course instructor’s approach was indeed similar to the SFL 

genre-based approach, except that she did not jointly construct text(s) with the students as a 

class. The instructor could have incorporated mini-lessons on linguistic features that can be used 

in different discursive moves into the curriculum as a way to jointly construct text(s) with 

students. In this light, the system of engagement can be particularly useful to the students 

because it offers rich linguistic resources which realize the engagement and juxtaposition of 

different textual voices in hypothetical legal writing. For example, I summarized in Table 5.1 

(Chapter 5) the major engagement resources in the model essays to set up a benchmark for 

students to develop discourse complexity in hypothetical legal writing, which the instructor can 

continuously build on and refine with more examples. This SFL genre-based approach with 

explicit instruction and guidance on the engagement resources can thus help students identify the 

structural and linguistic components unique to the hypothetical genre so that they can make 

informed choices in their own writing. 

 

7.4 Length and Writing Quality  

In the follow-up analysis of Emma’s think-aloud data, essay length turned out to be a 

stronger predictor of perceived writing quality in hypothetical legal writing than writing 

complexity. In fact, a great number of empirical studies have shown that text length is a rather 

consistent predictor of writing quality, both among L1 (e.g., Malecki & Jewell, 2003; Olinghouse 

& Leaird, 2009) and L2 writers (e.g., Al-Mudhi, 2019; Jarvis, Grant, Bikowski, & Ferris, 2003; 
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Jung, Crossley, & McNamara, 2019). For example, using cluster analysis, Jarvis et al. (2003) 

examined 21 linguistic features (e.g., text length, diversity of vocabulary, hedges, etc.) in 338 

timed compositions by L2 writers from two sets of data and found that all clusters of highly rated 

texts in both data sets showed longer than average text lengths. A similar endeavor was made by 

Jung, Crossley, and McNamara (2019) through the Michigan English Language Assessment 

Battery (MELAB). In their study, they explored to what extent 12 linguistic features (e.g., essay 

length, lexical sophistication, cohesion, syntactic complexity, etc.) predicted rater judgments of 

241 essay quality. Using stepwise multiple regression analysis, they found that the 12 indices 

explained 54.8% of the variance in a test set, and among these variables, essay length was the 

strongest predictor of essay quality, accounting for 38.1% of the variance. This is in agreement 

with the finding in the current study that essay length correlates stronger with essay quality than 

all the writing complexity indices.  

In addition to quantitative evidence, empirical studies on the importance of text length 

have also offered qualitative evidence by collecting comments from the raters after rating or 

eliciting concurrent verbalizations during the rating process. Polio and Lim (2020) revised and 

validated a writing rubric based on raters’ comments, and one of the most frequent comments 

they coded in the “content” category was the length (18 out of 86 instances, second to topic 

development), which was not specified in the original rubric. In the revised rubric, they added a 

criterion to specify the expectation for text length: “A substantial number of words for amount of 

time given” (p. 362). Together with other improved features, this revised rubric was proved to be 

more reliable than the original one.  

However, studies have also shown that advanced learners may compromise text length 

(often considered as a proxy for writing fluency) for a higher writing complexity in high-stakes 
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standardized English proficiency tests. For example, Lin and Chen (2020) examined the changes 

in writing features of 563 repeat test takers of the Canadian English Language Proficiency Index 

Program-General test three times in six months and found that text length or writing fluency 

differed drastically across attempts. For the low-proficiency repeater group, test takers showed 

greater fluency in their second attempt and maintained their improved performance in the third 

attempt. By contrast, essay length for higher-proficiency test takers decreased slightly in the third 

attempt. One explanation they offered was that the high-proficiency test takers showed a 

tendency to improve language diversity and complexity, which may come at the cost of shorter 

essay length or lower writing fluency in timed writing. In the current study, it is difficult to 

ascertain whether students with different proficiency levels may develop complexity and fluency 

(measured by text length) differently over time. However, text length was not significantly 

correlated with lexical sophistication, the only measure found to yield significant development, 

across the four writing prompts over two semesters. This appears to suggest that over time 

students did not develop lexical sophistication at the expense of text length.  

Given the strong predictive power of text length in perceived writing quality, one 

question to ask is whether instructors should include it in the assessment standards. As for now, 

Margaret, the instructor of the LEA course, did not explicitly specify her expectation for text 

length, whether in the assessment rubric or in the writing prompt, although students can estimate 

the instructor’s expectation for length through her model essays. Since empirical studies have 

consistently showned that text length is a strong predictor of essay quality and it is one of the top 

criteria that raters hold during the scoring process, it is reasonable that students are to be 

explicitly informed of the expectations for length. One concern raised by Jarvis et al. (2003) is, 

however, that highly-rated texts can be short, and lower-rated text can be long, even though such 
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cases were extremely rare in their data. In classroom settings, instructors can learn about each 

student’s writing style and set a reasonable text length expectation within the given time frame in 

order to accommodate learners with varying levels of writing fluency and different writing 

habits. Another concern that may come from the instructors is that they do not want the students 

to compromise the quality of content and language use for the sake of writing a longer but not 

necessarily better essay. After all, text length only serves as a medium to realize the development 

of content. It is therefore important to maintain a focus on the development of the argument, 

rather than text length itself.  

 

7.5 Bringing Structural and Functional Notions of Complexity Together: What Can Be 

Learned? 

 In keeping with the spirit of an integrated approach to holistically study writing 

complexity, the dissertation examined, on the one hand, lexical and syntactic complexity through 

a structural approach and, on the other, discourse complexity through a systemic functional 

approach. What can be learned from bringing these two perspectives together? 

 If the dissertation were to be conducted solely using the structural approach, the findings 

of writing complexity development would have been confined to the lexicogrammatical level, 

that is, the students learned to use more sophisticated vocabularies and write using shorter 

sentence over one year. However, by complementing the structural approach with the 

engagement analyses of discourse complexity from the SFL perspective, I was able to reach the 

conclusion that some students made considerable progress beyond language forms and 

structures. In particular, they learned to identify the major issue(s) in a legal case, connect fact 

patterns to the rules, engage alternative legal voices, make counterarguments, and rebut the 
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counterarguments to strengthen their legal stances, all of which belong to the discourse level 

according to SFL. These discursive moves characterized the hypothetical genre, yet they cannot 

be captured by the structural approach, which focuses more on the lexicogrammars. 

It is worth noting that essays showing a higher level of structural complexity are not 

necessarily more persuasive or compelling, according to the analyses of global syntactic 

complexity. As discussed in Chapter 4, students in the current study maintained a high level of 

T-unit and sentence length production throughout their academic training, but a closer 

examination of individual learner’s productions revealed several potential issues. In particular, 

some students tended to pack multiple pieces of information into one T-unit or sentence through 

high-frequency, sometimes repetitive conjunctions or subordination coordinations. As a result, 

the logical relations between clauses were often obscure, and the readers may not clearly 

understand the writer’s argument. This structural perspective can be well complemented with the 

functional perspective that delves into the meaning aspect of complexity. By connecting 

discourse complexity to the system of engagement, I was able to analyze how students developed 

persuasive, complex arguments in the context of hypothetical legal writing. As I showed in 

Chapter 5, students made use of different discursive strategies to advance their stances, for 

example by using the expansion strategy to entertain, acknowledge, or distance alternative 

voices, or by drawing on contraction strategies to deny, counter, or endorse a different 

perspective.  

 On the other hand, if the dissertation were to be conducted solely with the functional 

approach, I would not have been able to explain the paradox between the recommendation of 

“Plain English” in legal writing and the promotion of sophisticated, varied language use in 

advanced academic writing. Although the engagement analyses of discourse complexity generate 
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rich findings with regard to individual learner’s developmental paths, they remain insufficient in 

addressing whether recommendations from the Plain English Movement actually reflect 

advanced legal language use in hypothetical writing. Indeed, as the empirical evidence from the 

structural approach revealed, “Plain English” is not always “plain” in a literal sense. Although 

the instructors did encourage the use of short and simple sentences, they also encouraged the use 

of sophisticated forms and structures, such as non-finite clauses, low-frequency conjunctions, 

and advanced vocabularies, especially when the students have reached a high level of 

proficiency. Through the structural approach, I thus challenged a simplistic reading of Plain 

English principles and proposed a more nuanced understanding of Plain English in classroom 

pedagogy (see Section 7.2 in this chapter).  

 This dissertation shows that findings from the structural and functional approaches do not 

contradict each other. Rather, the combination of the two approaches shows that the diverse 

aspects of complexity motivated by the instructional context work together to create a more 

holistic evaluation of writing complexity. Although similar efforts to holistically examine writing 

complexity at the lexical, syntactic, and discourse levels have been made in some previous 

studies (e.g., Guo et al., 2013; Kim & Crossley, 2018), they have all adopted a structural 

approach to examine the frequency or the length of target linguistic constructs. This dissertation 

has made the very first attempt to delve into writing complexity both at the lexicogrammatical 

and the discourse semantic level. The integrated approach expanded the interpretive potential of 

writing complexity for each approach and opened up new venues for future writing complexity 

research. 
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7.6 Limitations and Future Research 

 In this section, I acknowledge several methodological limitations of my dissertation and 

highlight three lines of future research on writing complexity. 

First, some limitations are associated with the use of corpus automated analyses. For one, 

although the current dissertation adopted the widely accepted L2 Syntactic Complexity Analyzer 

(L2SCA) developed by Xiaofei Lu, it would benefit from using more fine-grained automated 

syntactic measures that can process L2 learners’ ungrammatical sentences and punctuation errors 

and differentiate the finer levels of syntactic structures. As Lu (2010) specified, the L2SCA was 

designed to process writing samples by advanced L2 learners who have little or no difficulty 

with producing grammatically correct and complete sentences, which may have undermined its 

usefulness in processing ungrammatical and incomplete sentences. Specifically, as discussed in 

Chapter 3, Section 3.1.4, although the discrepancies between human and machine parsing were 

not enormous and the correlations between the two were consistently high (i.e., 0.997 for clause; 

0.976 for T-unit), the reliability analysis of the L2SCA showed that it could not accurately parse 

L2 learners’ sentences when they were ungrammatical or when there were punctuation errors. In 

other words, researchers need to be extra cautious when using the L2SCA to process writing 

samples by novice learners or learners who make frequent grammatical and punctuation errors. 

In the current dissertation, I could have manually corrected all the grammatical mistakes and 

punctuation errors before applying the L2SCA, which would have yielded more accurate results. 

However, considering the reliability was exceptionally high and the errors did not interfere with 

the analysis, I did not make further revisions to the essays. Future small-scale studies may 

consider manually cleaning the essays before using the L2SCA.  
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Second, in a recent critical review of the current syntactic complexity measures, Deng, 

Lei, and Liu’s (2020) noted that only finite clauses were included in Lu’s (2010) L2SCA, thus 

the software cannot capture non-finite clauses, a common yet important syntactic feature in 

academic writing and legal writing as demonstrated in the model essays in the current study. The 

L2SCA also does not differentiate subordinate clauses introduced by different subordinate 

conjunctions, such as the high-frequency conjunction “because,” which is commonly used by 

students in the current study, versus the more low-frequency, sophisticated conjunctions like 

“given that.” My follow-up qualitative analyses for each syntactic measure further confirmed 

that even though both the student essays and the model essays showed a similar level of syntactic 

complexity, the syntactic used to expand their T-units and sentences were different. A similar 

point was made by Biber et al. (2020): While length-based complexity measures, such as the 

mean length of T-units, offer a general estimate of the amount of clausal or phrasal elaboration 

attached to the main clause, it does not differentiate how the clause or phrase is elaborated. 

Therefore, using more fine-grained automated tools can greatly help advance complexity 

research in future studies.  

Additionally, in order to generate more robust results on the correlation between writing 

complexity and instructors’ perceived essay quality, study 3 would benefit from collecting essays 

ratings from more legal instructors. In Chapter 3 (Section 3.3.4), I showed that the average inter-

rater reliability was 0.72, indicating that the two instructors did not always agree with each other. 

To avoid potential biases, I used the average ratings for the subsequent correlation analyses. 

Involving more instructors in the scoring process can help minimize random variations in the 

average scores. However, it has to be acknowledged that the recruitment would be challenging, 

considering that each instructor needs to devote about 30 hours to score the 108 essays and 
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conduct think-aloud on nine essays. Despite several attempts to recruit legal instructors from the 

Law Schools, only one instructor (Emma) indicated willingness to participate in the current 

study.  

It must also be acknowledged that, inevitably, there are some limits of interpretation to 

studies like the present one which draws corpus data from writing produced in an intact class for 

curricular purposes. Particularly the prompts and topics cannot be counterbalanced or controlled 

for, which may introduce some uncertainties in the interpretations of some patterns that are 

observed. In the present LLCLW corpus, in particular, the increment in lexical sophistication 

seen overtime was tied closely to the curricular structure, which was designed to introduce topics 

with increasing difficulty and abstraction. Specifically, the personal injury law taught in the first 

semester was considered more relatable to the students than the criminal procedure law in the 

second semester. Moreover, Margaret, the instructor, broke down the law within each topic into 

different components and scaffolded the students to take more elements into account in their 

analysis as the curriculum progressed. For example, in the criminal procedure law, students first 

learned how to determine whether the plaintiff was in custody. Then, they learned how to make a 

judgment on whether there was an “interrogation” from the police officer(s). Later, in the second 

half of the semester, they were taught how to conduct waiver analysis and check whether the 

waiver was “knowing and intelligent,” as well as whether the suspect was voluntary. For each 

additional layer of analysis, students were exposed to new vocabularies and expressions of a 

higher level of sophistication and abstraction. Such progression may have offered students 

abundant opportunities to enrich and expand their legal vocabulary repertoire.  

More broadly, this dissertation could have benefited from having the LL.M. students 

verbalize their thoughts during their writing process or from engaging them in focus groups after 
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each writing exam. This would have allowed me to delve further into their composing processes 

and identify potential challenges they might face while tackling each writing task. These data 

would also complement the analyses in Study 1 and 2 (reported in Chapters 4 and 5) and offer 

additional insights into whether students’ perspectives align with the instructors’ perspectives in 

Study 3 (reported in Chapter 6). However, this design was not practical for me during the time I 

carried out this dissertation. As I explained at the beginning of  Chapter 3 Methodology, I did not 

have direct contact with the writers, as I was only able to use essays produced by the previous 

cohort enrolled in the Spring 2017 and Fall 2018 semesters, while my one-year classroom 

observation was based on two cohorts enrolled in the Spring 2019 and Fall 2019 semesters. 

Future classroom-based research may thus benefit from collecting student essays in the 

curriculum while simultaneously planning to elicit students’ thoughts in the composing process 

through think-aloud or focus-groups. These elements can be naturally weaved into the 

curriculum planning as part of the classroom assessment so that the investigation would appear 

less intrusive to the students.  

 Furthermore, some of the data interpretations would have been strengthened if evidence 

from the student’s L1 legal writing had been collected. In the current study, comparing students’ 

legal analysis written in L1(s) and L2 English would have allowed me to disentangle content and 

logic related factors from language-related factors, thus enabling me to diagnose students’ 

writing issues more accurately. For Yu’s case (see Chapter 5, Section 5.2.4), she started with 

relatively good English proficiency (TOEFL iBT 87, equivalent to IELTS 6.5), but did not make 

noticeable progress over time. Setting aside her grammatical issues, her analysis remained 

superficial and unconvincing throughout the academic year. However, without comparing her 

legal analysis in L1 Mandarin and L2 English, it was difficult to discern the extent to which her 
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insufficient legal reasoning was caused by her relatively limited L2 English skills or her 

understanding of the legal content in general. Additionally, collecting students’ L1 writing data 

would also help explain the potential effect of L1 on L2 writing complexity. As Strobel, Kerz, 

and Wiechmann (2020) showed in their study, individuals with higher complexity writing scores 

in their L1 German academic writing exhibited higher complexity scores in their L2 English 

academic writing.  

Adopting a same-writer design and having students write in both languages would also 

allow instructors and researchers to assess students’ writing ability holistically from both a 

multicompetence perspective (Cook, 1992) and a multilingual perspective (Ortega, 2010). The 

multicompetence perspective, first proposed by Cook (1992), considers the knowledge of 

bi/multilinguals as qualitatively different from the combined knowledge of monolingual speakers 

of the same languages (Cook, 2002, 2008; Grosjean, 1989). In line with the multicompetence 

perspective, Ortega (2010) further argued against the monolingual bias and called for a 

“bilingual turn” that directs attention to late bi/multilingual speakers. Indeed, it has been 

increasingly recognized in recent research that bi/multilingual writers enjoy several advantages 

over monolingual writers (e.g., Cenoz & Gorter, 2011; Kobayashi & Rinnert, 2012, 2013; 

Rinnert & Kobayashi, 2016). Given that all the LL.M. students had received a law degree in their 

home countries prior to their admission, and that many of them had rich experiences practicing 

law in different industries, it is natural to assume that they had abundant experiences writing 

legal analysis in their L1s. However, when they came to study law in the U.S., many of them 

might think they had to completely abandon their L1 writing skills in order to acculturate into the 

U.S. legal discourse community in English, which they might assume to follow a different set of 

writing conventions. Yet, their knowledge in L1 might function more to facilitate their L2 legal 



   

 261 

writing development than to inhibit it. But the same-writer design is methodologically 

challenging. For example, instructors and researchers would need to be able to analyze the 

students’ writing in L1(s), which seems impractical given that the students are likely to speak 

different L1s. It might be more viable to adopt a case study approach and/or to delimit the scope 

of the study to one specific learner group who shares the same L1. Additionally, whether to use 

the same writing prompt to elicit L1 and L2 writing may pose an additional challenge, as it 

would be difficult to distinguish whether the second essay administered in the task, either in L1 

or L2, was directly translated from the first essay or was composed independent from the 

influence from the first. Previous studies have had participants write in L1 and L2 on the same 

writing prompts, often with the languages counterbalanced (e.g., Cenoz & Gorter, 2011; Kubota, 

1998; Neff et al., 2004), or have examined L1, L2, and L3 writings under different prompts 

(Kobayashi & Rinnert, 2013). It might be useful to collect L1 and L2 writings from multiple 

writers over time and counterbalance the essay administering order. Alternatively, the fact 

patterns in the writing prompts could be altered slightly to avoid testing effects. A future study 

designed to gain insights into legal students’ writing experiences and writing perceptions in both 

their professional languages (e.g., Mandarin and English for Yu) will yield great additional 

insights. 

 

7.7 Pedagogical Implications  

The present study shows that the LL.M. students who are multilingual users of English 

can benefit greatly from a one-year legal language training embedded in a two-year LL.M. 

program. Over time, many if not most of them became more accustomed to using more 



   

 262 

sophisticated legal expressions in more concise sentences in hypothetical legal writing. How can 

these findings inform legal language teaching in international LL.M. classrooms?  

First, students, particularly those who began with relatively low proficiency levels and 

limited experience of writing in English, would benefit from more hands-on guidance in the 

classroom on how to write concise and clear sentences, when to end a sentence, when to use 

coordination, and when to use a subordinate clause. For example, instructors can lead activities 

on sentence revision in class and let students diagnose the issues in their writing and rewrite the 

sentences. By comparing the original and the revised sentences, instructors can highlight their 

different communicative effects on the readers. In this case, students learn not only how to write 

concise and clear sentences, but also why they need to do so from a reader’s perspective. 

Students would also benefit from more direct, explicit written feedback on their essays that 

would bring their attention to certain sentences or ask them to rephrase.  

Second, given that the LL.M. students have made substantial gains in the sophistication 

of vocabulary as a group within a year, legal instructors can provide more study resources for the 

students to build a larger vocabulary on their own after class. The present study contributes to 

one such resource—a corpus which targets specifically the personal injury law and the criminal 

procedure law in hypothetical legal writing. This corpus was created by me and three research 

assistants based on the longitudinal data of 31 LL.M. students using AntConct 3.5.8 (Anthony, 

2019). We have added a word sophistication list, the top 50 sophisticated verbs and their 

concordances, as well as the top 50 frequent verbs and their concordances. The concordances 

were sorted into grammatically correct and grammatically incorrect categories. These resources 

were designed to offer a corpus-based learning guide for students to experiment with more 
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precise, sophisticated expressions in their free time. They have been already shared with the 

LL.M. program. 

Furthermore, given that the four students in Study 2 displayed contrastively different 

developmental trajectories in discourse complexity, even between students who started with 

similar proficiency levels, it is important that instructors offer individualized support through 

more explicit feedback or face-to-face meetings with the students, especially those who are 

seemingly relatively slow to incorporate the feedback. In addition, many learners had difficulty 

with legal logical reasoning in their English writing, as some tended to argue for two separate 

lines of reasoning and draw on irrelevant evidence to support a claim. With the present evidence, 

all in English, it remains unclear whether this problem is derived from their second language 

skills or reasoning skills in general, regardless of the language. It may or may not be the case that 

their ability to develop a logical, complex legal discourse is restricted by their limited L2 

proficiency. If the difficulties have more to do with their logical reasoning ability, regardless of 

language, students may benefit from using their L1 during group work to facilitate the 

understanding of the content and logical connections among fact patterns. As Canagarajah 

(2006) has argued, under a multilingual pedagogy of writing, first language and culture should be 

treated as a resource rather than an obstacle. In particular, the oral discourse may provide useful 

resources and help extend the communicative potential of writing (p. 603). Another benefit of 

encouraging the use of L1 is that it will boost learners’ confidence (Courtad & Courtad, 2019), 

which is important as lawyers are expected to communicate ideas with confidence and certainty. 

Moreover, methodologically speaking, if instructors allow students to use their L1 to conduct 

legal reasoning, instructors and students can together diagnose whether the problem stems from 

the students’ limited English proficiency or their ability in legal reasoning. 
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Finally, as I discussed in Section 7.2.1, the Plain English principles should be applied 

with an emphasis on the communicative effects rather than on the surface level lexicogrammar, 

so that learners of different proficiency levels can be scaffolded to deploy lexical and syntactic 

resources appropriately and achieve their best writing performance. As shown in the present 

dissertation, Plain English does not necessarily discourage complex syntactic structures, much 

less sophisticated legal vocabularies, as long as the complexity does not compromise clarity and 

intelligibility. In fact, students were expected to write with professional assertiveness and 

confidence in order to demonstrate their command of legal English and to excel in the legal 

discourse community. However, as Margaret, the students’ instructor, repeatedly emphasized in 

the interview, students were asked to prioritize clarity over complexity at all times so that their 

ideas could be presented coherently. As such, students were often expected to “unlearn” the 

complex syntactic structures that might hamper understanding and relearn to express 

complicated ideas in simple language. Therefore, the uncritical promotion of “the simpler, the 

better; the shorter, the better” may discourage high-proficiency learners who can accurately and 

clearly express themselves while using sophisticated structures and expressions.  

 

7.8 Conclusion  

The current dissertation sought to provide a detailed account of 31 multilingual legal 

writers’ writing development in their first year of the LL.M. program in a U.S. Law School as 

well as how legal language instructors perceive writing complexity in their classroom 

assessment. Using both quantitative corpus-based analyses (in Study 1) and qualitative case 

study approaches (in Study 2), the dissertation examined 31 students’ lexical and syntactic 

complexity development as well as four representative students’ discourse complexity 
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development over one-year of legal language study. Evidence of development from student 

essays was triangulated (in Study 3) by applying a curricular lens grounded in instructors’ 

perceptions towards writing complexity, elicited through think-aloud protocols and a focus 

group. Overall, the findings suggest multilingual learners were able to use more sophisticated 

vocabularies and shorter sentences through intensive content-based language instructions in the 

one-year EAP-like program, which was in line with the curricular goals articulated by the 

instructors in this and many other legal writing contexts. By analyzing four contrastive individual 

trajectories of discourse complexity, I showed that some students made more progress than the 

others by engaging different legal voices to advance a complex argument. 

Based on the triangulated findings, as well as my engagement observing legal writing 

pedagogy for a year, I argue that Plain English proves to be not plain at the lexical and discourse 

levels, and that hypothetical legal writing favors short sentences (although not necessarily shorter 

than those in academic writing) and a dynamic style of expression that prioritizes verbs over 

nominalizations. However, this does not necessarily discourage the use of sophisticated syntactic 

structures, such as non-finite clauses and low-frequency expressions. In order for students to 

reach a more nuanced understanding of what good legal writing is, I argue that pedagogical 

attention should shift away from the lexicogrammatical level to the level of communicative 

effects. The SFL genre-based approach can be useful in scaffolding the LL.M. students into 

exploring the connections between linguistic forms and meaning, thus achieving the 

communicative goals expected in the legal discourse community.  

 To conclude, this dissertation contributes to the study of writing complexity using the 

structural approach and the SFL approach in the context of hypothetical legal writing. It 

advances the understanding of Plain English and connects theories of writing complexity in SLA 
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and SFL research with practices in a legal language classroom. The study also calls for more 

scholarly attention to fine-grained writing complexity automated tools, as well as for further 

interdisciplinary studies that contextualize applied linguistic theories in disciplinary writing 

classrooms for multilingual learners.  
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APPENDIX A: A SAMPLE WRITING PROMPT 

 

 

In-class timed writing (administered by the course instructor on 2/1/2018) 

 

Answer the following hypothetical in approximately one page double-spaced. Use Miranda v. 

Arizona and Stansbury v. California to inform your analysis. You have 30 minutes. 

 

Police were called by paramedics to the scene of an apparent shooting. They found the victim in 

the bedroom and Aaron standing outside the room. In response to the officers’ question as to 

what happened, Aaron said, “I think the guy fell and hit his head.” One minute later, Ben, one of 

the police officers, discovered a spent bullet next to the victim. At this point Ben grabbed Aaron 

by the arm, led him to the patrol car, and asked Aaron to sit inside. Aaron complied. The patrol 

car remained parked outside of the house with Aaron and Casey, another police officer, seated 

inside. Casey turned to Aaron and asked again what had happened. Aaron changed his story and 

said, “I accidentally shot the guy.” When Aaron was charged with homicide, he sought to 

suppress both statements on the grounds that they were obtained without Miranda warnings.  

 

You are the trial court judge. Would you grant or deny the motion to suppress? Why? 

 

Hypothetical adapted from ROBERT M. BLOOM AND MARK S. BRODIN, CRIMINAL PROCEDURE: 

THE CONSTITUTION AND THE POLICE 265 (7th ed. 2013). 

 

 

 

  



   

 268 

APPENDIX B: THE WRITING ASSESSMENT RUBRIC 
 

 
Upper band (70-100 points) Middle band (40-69 points) 

Lower band (0-39 

points) 

Structure 

(25%) 

- Student employs a logical 

organizational framework 

(e.g., IRAC; CRAC; 

CREAC) 

 

- Student writes in paragraph 

form and uses bullet points 

only where appropriate or 

necessary 

 

- Student uses headings that 

guide the reader 

 

- Student begins her response 

with a conclusion, by 

answering the question 

- Student employs a logical 

framework, but may leave out one 

or two steps (e.g., no conclusion) 

 

- Student may write paragraphs 

that are too short or the student 

may over-rely on bullet points 

 

- Student uses headings, but they 

may be too few, too many, or not 

helpful 

 

- Student may fail to provide a 

conclusion at the outset of her 

response 

- Student does not employ 

a logical framework to 

organize her response  

 

- Student does not write in 

paragraph form but rather 

disjointed sentences, 

bullet points, or the like 

 

- Student does not use 

headings 

 

- Student does not begin 

her response with a 

conclusion 

Language 

(25%) 
- Student makes minimal 

grammatical, spelling, and/or 

punctuation errors; any errors 

that are made do not impede 

the reader’s understanding  

 

- Student uses varied and 

precise word choice and 

sentence structure 

 

- Student makes several 

grammatical, spelling, and/or 

punctuation errors, but these do not 

substantially impede the reader’s 

understanding 

 

- Student may use competent, but 

not varied sentence structure or 

precise English 

- Student makes 

grammatical, spelling, 

and/or punctuation errors 

that substantially impede 

the reader’s understanding 

 

- Student uses basic and 

unvaried sentence 

structure and/or the 

writing is often 

unintelligible or 

incoherent 
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Upper band (70-100 points) Middle band (40-69 points) 
Lower band (0-39 

points) 

Content 

(50%) 

- Student follows exam 

instructions and answers the 

question prompt 

appropriately 

 

- Student identifies the 

relevant legal issue(s) raised 

by the facts 

 

- Student identifies and 

explains the relevant rule(s) 

that govern the issue(s) 

 

- Student provides explicit 

arguments to resolve the legal 

issue(s) by applying the 

relevant rule(s) from case law 

to facts from the fact pattern 

 

- Student does not make any 

unwarranted assumptions or 

“invent” any facts not stated 

in the fact pattern  

 

- Student “mirrors” key 

language from the rule and 

draws on legal terms of art, 

making a clear connection 

between the rule(s) and the 

facts  

 

- Student acknowledges and 

rebuts any counterarguments 

to her position 

 

- Student mentions policy 

justifications to support her 

conclusion (if any available) 

 

- Student “wraps up” her 

analysis of each issue by 

providing a conclusion  

- Student answers the question 

prompt, but may fail to answer part 

or parts of the question 

 

- Student identifies some or part of 

the relevant legal issue(s) raised by 

the facts, but may mischaracterize 

the issue(s) 

 

- Student may identify the relevant 

rule(s), but the rule statement is 

either incomplete or too long 

 

- Student may provide some 

arguments to resolve the legal 

issue(s), but the arguments are 

either too few or not relevant to the 

resolution of the issue(s) 

 

- Student may make some 

unwarranted assumptions and/or 

“invent” some facts, but these do 

not weaken her analysis as a whole 

 

- Student may use some key 

language from the rule(s), but this 

may not be sufficient; student may 

also fail to make adequate 

connections between rule(s) and 

facts 

 

- Student may acknowledge 

counterarguments to her position, 

but may fail to rebut them 

 

- Student may fail to mention 

policy justifications to support her 

conclusion 

 

- Student may or may not provide a 

conclusion  

- Student does not follow 

exam instructions and/or 

fails to answer the 

question prompt 

appropriately 

 

- Student does not identify 

the relevant legal issue(s) 

raised by the facts, or 

identifies a legal issue that 

is only tangentially 

relevant 

 

- Student does not identify 

the relevant legal rule(s), 

or identifies a legal rule 

that is only tangentially 

relevant 

 

- Student does not provide 

any arguments to resolve 

the legal issue(s) but 

rather makes conclusory 

statements and assertions, 

or the student makes too 

few or irrelevant 

arguments  

 

- Student makes 

unwarranted assumptions 

and/or “invents” facts 

 

- Student does not use key 

language from the rule(s) 

and fails to make a 

connection between the 

rule(s) and the facts 

 

- Student does not 

acknowledge any 

counterarguments to her 

position 

 

- Student does not 

mention policy 

justifications 

 

- Student does not provide 

a conclusion 
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APPENDIX C: THE FOCUS GROUP PROTOCOL 

 

 

1. In your perceptions, what is considered good academic legal writing? 

 

2. Based on your teaching experience in this program, what is the role of writing complexity 

in L2 academic legal writing? 

 

3. I am sure you both know the Plain English Movement in legal writing. What are your 

thoughts on that?  

 

4. How has the Plain English Movement potentially influenced your teaching in the 

classroom? Can you give some specific examples? 

 

5. Do you have other comments? 
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APPENDIX D: CODED DATA: T-UNITS AND SUBORDINATE CLAUSE TYPES 

 

T-unit = T 

ADJC = Adjective or relative clause  

ADVC = Adverbial clause  

NSC = Nominal subject clause  

NCC = Noun complement clause 

VCC = Verb complement clause 

ACC = Adjective complement clause 

PCC = Prepositional complement clause 

 

 

Time 1 

 

Model Essay 

 

[T1] Ally may have a claim against the BTA.  

 

[T2] The issue is [whether the BTA breached its duty of care to protect Ally from slipping and 

falling down the steps at one of its station stops. ]𝑁𝐶𝐶 [T3] Common carriers owe a duty of 

reasonable care to protect their passengers from unreasonable risk of harm. Bethel v. NYC 

Transit Authority. [T4] [If they breach this duty, ]𝐴𝐷𝑉𝐶 they may be liable in negligence.  

 

[T5] Here, the BTA owed a duty of care [because as the transportation authority for the city of 

Barkton, it is a common carrier. ]𝐴𝐷𝑉𝐶 [T6] However, Ally could argue [that the BTA breached its 

duty by failing to reasonably clean the metro stairwell despite heavy snow fall the day before]𝑉𝐶𝐶 

[T7] (there was an accumulation of 3-4 inches of snow). [T8] [Because the steps are made of a 

smooth, polished—and therefore slippery—stone, ]𝐴5𝑉𝐶 the BTA should’ve taken precautions to 

clean the steps in such wintry conditions. [T9] Using a constructive notice theory,  

Ally could further claim [that the BTA should’ve known that the smooth steps were 

unreasonably dangerous, ]𝑉𝐶𝐶 considering it had received 23 complaints on its website of 

passengers [who had previously slipped on the steps. ]𝐴𝐷𝐽𝐶 [T10] Given these complaints, the 

BTA should’ve taken precautions to prevent injury by clearing the stairwell of snow and perhaps 

spreading salt on the snow.  

 

[T11] Ally could further maintain [that the BTA breached its duty by failing to reasonably 

maintain the metro stairwell. ]𝑉𝐶𝐶 [T12] Specifically, she might argue [that the BTA should’ve 

known [that the steps were too slippery even in good weather conditions, ]𝑉𝐶𝐶 ]𝑉𝐶𝐶 considering 

[one-third of complaints on the BTA website involved falls in dry weather. ]𝑉𝐶𝐶 [T13] Ally could 

argue [that the BTA should’ve taken measures to avoid injury, such as placing no-slip treads on 

the steps to prevent slips. ]𝑉𝐶𝐶 

  

[T14] The BTA might counter-argue [that it did exercise reasonable care to protect its passengers, 

specifically by posting a paper sign on the wall warning of the slippery steps. ]𝑉𝐶𝐶 [T15] The sign 

was intended to put passengers on notice [that they should proceed with caution. ]𝑁𝐶𝐶 [T16] Ally 

could counter, however, [that the sign was too small and inconspicuous to be of any use. ]𝑉𝐶𝐶 
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[T17] Further, she could argue [that she exercised care in descending the steps [T18] (she 

“proceeded carefully” down the stairwell), [T17] but nevertheless fell [because the steps were too 

slippery and packed with snow. ]𝐴𝐷𝑉𝐶]𝑉𝐶𝐶 

  

[T19] A jury is likely to find [that the BTA breached its duty of care. ]𝑉𝐶𝐶 [T20] [If Ally can prove 

the remaining elements of negligence, ]𝐴𝐷𝑉𝐶 the transportation authority may be liable in 

negligence. 

  

 

Student 4 (Low) 

 

[T1] Ally P want to bring her suit to the court in order to get compensation about being injured 

[when she was walking in the metro station. ]𝐴𝐷𝑉𝐶 [T2] We have to noticed something about the 

way [that they using]𝐴𝐷𝐽𝐶  to warn people about this danger situation, and [whether that was very 

enough as a reasonable standard of care. ]𝑉𝐶𝐶 

 

[T3] To be in the safe side, actually, they were using a small paper to warn about that danger. 

[T4] [Although, P has read that warranty, and for sure by nature she took a highest standard of 

care to protect her self]𝐴𝐷𝑉𝐶 however, unfortunately, she fell dramatically down. [T5] That means 

the reasonable standard is [to don’t allow people to walk in this place. ]𝑉𝐶𝐶 [T6] Though, the 

metro station might be required to take all the steps to enhance people’s safe and [T7] they did 

not [as much as they can. ]𝐴𝐷𝑉𝐶 [T8] I think [Ally have a great chances to bring her suit to the 

court in a reasonable reasons against the metro station. ]𝑉𝐶𝐶 [Since the degree of care and 

diligence [which it must exercise]𝐴𝐷𝐽𝐶 is only such as can reasonably be exercised. ]𝐴𝐷𝑉𝐶     

 

Student 18 (Mid) 

 

Yes. [T1] You should bring suit against the Barkton Transportation Authority (BTA) about 

negligence based on the following reasons, [because it is clear [that your case fulfills four 

elements for negligence.]𝐴𝐶𝐶  ]𝐴𝐷𝑉𝐶 

 

[T2] First, as for the first elements of negligence about “duty”, it is clear that [BTA owes a duty 

of care for Ally]𝐴𝐶𝐶  [because BTA is a common career and common carrier has a duty to care for 

passengers. ]𝐴𝐷𝑉𝐶   [T3] This is supported by the case law: ANDREWS v. UNITED AIRLINES, 

1994.24 F.3d 39. 

 

[T4] Second, as for the second element for negligence about “breach”, it is also obvious [that 

BTA did not fulfill the care of duty. ]𝐴𝐶𝐶 [T5] In general, common carrier owes an ordinal care 

for passengers (BETHEL v. NEW YORK CITY TRANSIT AUTHORITY). [T6] [Whether 

common carrier fulfilled the ordinal care or not]𝑁𝑆𝐶 is decided by jury [whether the common 

carrier foreseeable the accident. ]𝑉𝐶𝐶 [T7] As for your case, we can say [that A) BTA has already 

knew the slipping accident]𝐴𝐶𝐶 [because they put a small paper sign taped to the wall in the 

stairwell and gave the cautions to passenger. ]𝐴𝐷𝑉𝐶 [T8] B) BTA got twenty-three complains [that 

[the steps are smooth and slippery through their website]𝑁𝐶𝐶 and [T9] they posted on their HP. 

[T10] In general, organization’s website plays a role as company’ public relationship and [T11] 

the website are strictly checked generally. [T12] So, BTA can not say [they did not know the 
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posts.]𝑉𝐶𝐶  [T11] C) [While BTA know the possibility to the accident, ]𝐴𝐷𝑉𝐶 they did not do 

enough to prevent it.   

 

[T12] Finally, this case fulfills the rest of elements for negligence. 

[T13] Therefore, it is crystal clear [that BTA had negligence for your accident, ]𝐴𝐶𝐶 [T14] and you 

can win the court [if you go suit. ]𝐴𝐷𝑉𝐶  

 

Student 27 (High) 

 

[T1] I think [Ally does have a claim against the BTA. ]𝑉𝐶𝐶 [T2] The issue is [whether the BTA 

should be responsible for Ally’s injuries. ]𝑁𝐶𝐶 [T3] I think [the BTA should be responsible for 

Ally’s injuries. ]𝑉𝐶𝐶 [T4] The reasons are listed below: [T5] Firstly, [as my partner Dave 

found,]𝐴𝐷𝑉𝐶 there are 23 complaints on the BTA’s website, posted by passengers [who have 

previously slipped on the step, ]𝐴𝐷𝐽𝐶 [T6] one-third of them fell [when the steps were dry, ]𝐴𝐷𝑉𝐶  

[T7] so the BTA should already know [that even [when the steps are dry, ]𝐴𝐷𝑉𝐶 there are many 

people fell on the steps, ]𝑉𝐶𝐶 [because the steps are made of a smooth, polished stone, ]𝐴𝐷𝑉𝐶 [T8] 

so in such a wet day, there must be some people [who fell on the steps, ]𝐴𝐷𝐽𝐶 [T9] especially the 

day after a major snowstorm, the snow and slush on the steps is nearly three to four inches. [T10] 

The BTA should foresee the injury of people on wet days. [T11] But the BTA only taped a small 

paper sign to the wall to warn passengers walk carefully. [T12] But I think [it was not 

enough, ]𝑉𝐶𝐶  [T13] they should clean up the snow as soon as possible, make a bigger sign maybe, 

or change the smooth, polished stone into a tough one to avoid people falling down on steps. 

[T14] The BTA, as a common carrier, was given the heightened duty, even a small risk of serious 

injury to passengers can form the basis of liability.  

 

[T15] Secondly, Ally did [[what a reasonable person]𝑁𝑆𝐶  should do.]𝑉𝐶𝐶 [T16] She noticed such a 

small notice paper sign, and processed carefully [as possible as she can, ]𝐴𝐷𝑉𝐶 [T17] but the 

injury still happened, [T18] so it was not ally’s negligence for her injury. 

 

 

Time 4 

 

Sample Instructional Essay 

 

[T1] I would deny the motion as to the first statement, but would grant the motion as to the 

second statement. 

 

[T2] The issue is [whether the two statements made by Aaron]𝑁𝐶𝐶 were obtained in violation of 

Aaron’s Fifth Amendment privilege against self-incrimination.  [T3] [If individuals are not 

advised of their Miranda rights while under “custodial interrogation,” ]𝐴𝐷𝑉𝐶  any statement they 

make cannot be used against them at a criminal trial. Miranda v. Arizona. [T4] The Supreme 

Court has held [that Miranda only applies [when a suspect is “in custody,”]𝐴𝐷𝑉𝐶  ]𝑉𝐶𝐶  Oregon v. 

Mathiason, [which it has defined as “a formal arrest or restraint on the freedom of movement of 

the degree associated with formal arrest.” ]𝐴𝐷𝐽𝐶 Stansbury v. California. [T5] To determine 

[whether custody exists, ]𝐴𝐷𝑉𝐶  the Court uses an objective test based on [whether a reasonable 

person would believe [that he is in police custody. ]𝑉𝐶𝐶  ]𝑃𝐶𝐶   
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[T6] The first statement was not given [while Aaron was in custody]𝐴𝐷𝑉𝐶 and therefore should be 

admitted. [T7] [When the police officers asked Aaron what happened, ]𝐴𝐷𝑉𝐶 they did “general on-

the-scene” questioning about the facts surrounding the crime. [T8] This situation is not subject to 

Miranda [because the “compelling atmosphere” [that the Supreme Court is concerned about]𝐴𝐷𝐽𝐶  

is not present. ]𝐴𝐷𝑉𝐶 [T9] The facts suggest that [Aaron was simply hanging around the crime 

scene and answered the officers’ question “freely and voluntarily.” ]𝑉𝐶𝐶 [T10] A reasonable 

person would likely believe [that he was free to leave in this situation. ]𝑉𝐶𝐶 [T11] Thus, this 

statement can be used against Aaron.  

 

[T12] The second statement was given [while Aaron was in custody]𝐴𝐷𝑉𝐶 and therefore should 

not be admitted. [T13] Ben physically restrained Aaron [when he grabbed Aaron by the arm and 

led him to the police vehicle, ]𝐴𝐷𝑉𝐶 [which restricted Aaron’s freedom of action. ]𝐴𝐷𝐽𝐶 [T14] The 

prosecution might argue [that Ben “asked” Aaron to sit inside the car and thus did not truly limit 

his freedom to leave. ]𝑉𝐶𝐶 [T15] However, a reasonable person probably wouldn’t believe [that he 

can refuse a police officer’s request]𝑉𝐶𝐶 —especially when physically escorted to the police 

car —no matter [how politely the police officer might ask. ]𝐴𝐷𝑉𝐶 [T16] Further, the questioning 

itself took place inside the police car with another police officer present. [T17] This creates a 

police-dominated environment [such that a reasonable person would likely believe [that his 

freedom to leave is restricted in a significant way.]𝑉𝐶𝐶  ]𝐴𝐷𝑉𝐶 [T18] The prosecution may argue 

[that the car was still parked outside of the house and not at the police station, ]𝑉𝐶𝐶 that [the 

conversation was short and consisted of only one question, ]𝑉𝐶𝐶  and that [Aaron was not 

handcuffed or arrested—facts suggesting an atmosphere free of compulsion. ]𝑉𝐶𝐶 [T19] However, 

a reasonable person in this situation would likely believe [his freedom of action is significantly 

constrained: ]𝑉𝐶𝐶 [T20] A police officer grabbed and led Aaron (by the arm) to the police car, 

[T21] and he was subsequently seated inside that car with another officer [who proceeded to 

further question him. ]𝐴𝐷𝐽𝐶 [T22] Thus, this statement cannot be used against Aaron. 

 

Student 4 (Low) 

 

[T1] As a trial judge [who must decide this criminal case, ]𝐴𝐷𝐽𝐶 I would like to start showing the 

deference between two times of the police questions. [T2] First question at home  most likely, 

was not in custody, [T3] and it was a very general question [which was “what happened”. ]𝐴𝐷𝐽𝐶  

[T4] So the suspected answered this question freely and voluntary without any compelling. [T5] 

As a result the first question does not require any warranty of his constitutional right under the 

fifth amendment [that he has the right to remain silent. ]𝑁𝐶𝐶 

 

[T6] On the other side, the situation has changed in second question [T7] all the circumstances 

yield [that the suspected was officially in custody]𝑉𝐶𝐶 [because it is easy to the reasonable person 

to understand [that the suspect was in custody.]𝑉𝐶𝐶  ]𝐴𝐷𝑉𝐶  [T8] As a result, the suspect before the 

second question by officer Casey, was in custody according to the definition of custody that 

defined by the Supreme Court of California in STANSBURY CASE [which is formal arrest or 

restraint on freedom of movement. ]𝐴𝐷𝐽𝐶   
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[T9] I held [that the prosecutor can use the answer of the first question against the defendant, but 

not the second answer]𝑉𝐶𝐶 [because the police officer was questioning him without provided any 

warning to remain silent. ]𝐴𝐷𝑉𝐶         

 

Student 18 (Mid) 

[T1] According to the motion to suppress claimed by Aaron (Respondent), we grant the claim on 

his first statements, [T2] but we do not accept the motion to suppress on the second statement. 

[T3] Under fifth amendment, the suspect in the custody interrogation has a right to be announced 

Miranda warning by the police officers. See Miranda v. Arizona. 

 

[T4] The issue in this case is [whether the respondent (R) was in the custody or not. ]𝑁𝐶  [T5] [If R 

was in the custody [when he said the statement,]𝐴𝐷𝑉𝐶  ]𝐴𝐷𝑉𝐶  the statement without Miranda 

warning is inadmissible. 

 

[T6] [The legal criteria of whether there is a custody or not]𝑁𝑆𝐶 is based on the reasonable 

person’s test. See Stansbury v. California. [T7] In Stansbury case, it rules [that “the only relevant 

inquiry is [how a reasonable ma in the suspect’s position]𝑁𝑆𝐶  would have understand his 

situation.” ]𝑉𝐶𝐶 [T8] Here, concerning the first statement of R, we can say [that there is no 

custody adopting the reasonable person’s test. ]𝑉𝐶𝐶   [T9] This is [because 1) Police asked R 

standing outside the victim’s bedroom]𝐴𝐷𝑉𝐶   [T10] 2) There was no physical compassion [that 

Police’s question. ]𝑁𝐶𝐶   [T11] It is reasonable [that police ask the person [who is in the near 

criminal place]𝐴𝐷𝐽𝐶  to gather information about the crime. ]𝐴𝐶𝐶 [T12] Therefore, the question it 

self is understandable. [T13] Also, R could escape from the room [because he was not physically 

or mentally bind by police. ]𝐴𝐷𝑉𝐶  [T14] Then, we can say [that there was no custody [when he 

said the first statement.]𝐴𝐷𝑉𝐶  ]𝑉𝐶𝐶  [T15] The first statement would be admissible. 

 

[T16] As for the second statement, we admit the clam [T17] and the second statement should be 

inadmissible.  [T18] [When R made a second statement, ]𝐴𝐷𝑉𝐶 R was 1) grabbed his arm by the 

police 2) led into the police car [T19] 3)Two police officers were in the police car. [T20] Looking 

to these circumstances, R was physically and mentally in “ restraint on freedom of movement”. 

Stansbury v. California. 

 

[T21] Therefore, there was a custody in interrogation [when R said second statement, ]𝐴𝐷𝑉𝐶 [T22] 

and it should be inadmissible [T23] and we grand the motion to suppress for the second 

statement.        

 

Student 27 (High) 

 

[T1] I would grant the motion to suppress the statement [“I accidentally shot the guy.” ]𝑁𝐶𝐶  [T2] 

However, I would deny the motion to suppress the statement [“I think the guy fell and hit his 

head.” ]𝑁𝐶𝐶    
 

[T3] [“When an individual is taken into custody and is subject to questioning, ]𝐴𝐷𝑉𝐶 the Fifth 

Amendment right against self-incrimination requires [that the individual be apprised of his 

constitutional rights. ]𝑉𝐶𝐶 “Miranda v. Arizona. [T4] “It is supposed to use objective test, [that is 

[what a reasonable man in the suspect’s position]𝑁𝑆𝐶 would have understood his situation to 
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determine [where a suspect is in custody.”]𝐴𝐷𝑉𝐶  ]𝐴𝐷𝐽𝐶 Stansbury v. California. [T5] The 

definition of custody is [“whether there was a formal arrest or restraint on freedom of movement 

of the degree associated with a formal arrest.” ]𝑁𝐶𝐶   

 

California v. Beheler 

 

[T6] Here, the premises [that a suspect should be informed of the Miranda rights]𝐴𝐷𝐽𝐶 are that: 

[(1) the suspect is in custody; ]𝑁𝐶𝐶 [(2) the suspect is in an interrogation; ]𝑁𝐶𝐶 and [(3) the 

suspect do not waive his Miranda right]𝑁𝐶𝐶 

 

[T7] As for the first statement, the police asked Aaron [what happened]𝑉𝐶𝐶, [T8] and Aaron 

voluntarily answered [that “I think the guy fell and hit his head.” ]𝑉𝐶𝐶 [T9] Here, Aaron did not 

have restraint on freedom of movement. [T10] And a reasonable person will not think [it was in 

custody. ]𝑉𝐶𝐶 [T11] So he should not be advised of Miranda rights at that moment [T12] and I 

would like to deny the motion to suppress. 

 

[T13] As for second statement, Aaron was grabbed by a police into the patrol car, [T14] and there 

are another two police officer seated around him. [T15] Here he had restraint on freedom of 

movement. [T16] And reasonable person will think [he was in custody too. ]𝑉𝐶𝐶 [T17] Moreover, 

the police did not communicate with Aaron and said [that Aaron was a suspect. ]𝑉𝐶𝐶 [T18] So 

Aaron made [the second statement is custody. ]𝑉𝐶𝐶 [T19] [If he was also in an interrogation and 

did not waive his Miranda rights. ]𝐴𝐷𝑉𝐶 He should have been apprised of his Miranda rights. 

[T20] So I decide to grant the motion to suppress the second statements. 

 

[T21] In conclusion, I would grant the motion to suppress the statement [“I accidentally shot the 

guy.” ]𝑁𝐶𝐶 [T22] However, I would deny the motion to suppress the statement [“I think the guy 

fell and hit his head.” ]𝑁𝐶𝐶   
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APPENDIX E: TRAJECTORIES OF THREE ALTERNATIVE LEXICAL DIVERSITY 

MEASURES 

 

 
 

Figure E.1 Lexical Diversity by Root TTR (𝑘𝑚𝑜𝑑𝑒𝑙  = 8; 𝑘𝑠𝑡𝑢𝑑𝑒𝑛𝑡  = 246) 

 

 
 

Figure E.2 Lexical Diversity by MATTR (𝑘𝑚𝑜𝑑𝑒𝑙  = 8; 𝑘𝑠𝑡𝑢𝑑𝑒𝑛𝑡  = 246) 
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Figure E.3 Lexical Diversity by HD-D (𝑘𝑚𝑜𝑑𝑒𝑙  = 8; 𝑘𝑠𝑡𝑢𝑑𝑒𝑛𝑡  = 246) 
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