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THE
UNITED STATES COURT OF APPEALS

FOR THE
DISTRICT OF COLUMBIA CIRCUIT: 

1965-1966 TERM

PREFACE

“There are a number of anomalies inherent in residence in the Dis
trict of Columbia, but none is more striking than that of being simulta
neously subjected to differing [statutory] schemes . . . devised by the same 
legislature.”1 Equally striking as the city council-national legislature 
role of the United States Congress is a United States court functioning 
within the District as a state supreme court and a federal appellate tribu
nal. Yet just such anomalies help make the United States Court of Ap
peals for the District of Columbia Circuit one of the most active and in
fluential courts in the country.

1 Oppenheimer v. District of Columbia, 363 F.2d 708 (D.C. Cir. 1966).
2 The court of appeals exercises supervisory control over the administration of criminal 

justice in the District. See, e.g., Fisher v. United States, 328 U.S. 463, 476 (1946).
3 Durham v. United States, 94 U.S. App. D.C. 228, 214 F.2d 862 (1954).
4 D.C. Code Ann. §§ 21-501 to -591 (Supp. V, 1966) (civil commitment); D.C. Code 

Ann. §§ 21-301 to -303 (Supp. V, 1966) (criminal commitment).
5S. 3689, 89th Cong., 2d Sess. (1966); cf. S. 3758, 89th Cong., 2d Sess. (1966).
0 Sauer v. United States, 241 F.2d 640, 651 (9th Cir. 1957) (dictum); see Fed. R. Crim. 

P. 12(a); cf. 18 U.S.C. §§ 4244-48 (1964) (provisions for dealing with mental incompetency 
after arrest, before trial, and during imprisonment following sentencing).

7 361 F.2d 50 (D.C. Cir. 1966) (en banc).
8 359 F.2d 994 (D.C Cir. 1966).

The court’s impact has perhaps been greatest in the criminal law,2 
the Durham test for criminal responsibility being a notable example.3 
Special District legislation4 and experience under Durham form the basis 
for a bill to provide commitment procedures for persons found by any 
federal court to be not guilty by reason of insanity;5 presently only a ver
dict of not guilty is allowed.0 The court continued its leadership this 
term in Easter v. District of Columbia1 which held chronic alcoholism 
a defense to public drunkenness. In a revolutionary administrative law 
decision, the court of appeals abandoned a time-honored requirement of 
economic injury for standing before a federal administrative agency. 
Office of Communication of the United Church of Christ v. FCC& 7 8 recog

1



2 The Georgetown Law Journal

nized for the first time the right of an audience to intervene in a Federal 
Communications Commission proceeding. While judges have seldom 
dealt openly with the conflict between the ancient maxim of freedom of 
contract and the more modern theory of adhesion contracts, in Williams 
v. Walker-Thomas Furniture Co? the court clearly held a form contract 
unenforceable on the ground of unconscionability alone, demonstrating 
sensitivity to the realities of modern consumer transactions.

In this second annual Circuit Note the Georgetown Law Journal has 
digested, analyzed, indexed, and collated with prior federal and state 
precedent every significant decision of the United States Court of Appeals 
for the District of Columbia Circuit from July 1, 1965, through June 30, 
1966. An analytical table of contents keys into the discussion through 
particular areas of the law within each of three major divisions — Crimi
nal, Administrative, and Civil Law and Procedure. A table of cases pro
vides an alternative access to the material. Statistical tables in appendices 
complete the description of the Circuit’s activity.

Several problems of a pedestrian nature recur throughout the Note. 
The District of Columbia Court of General Sessions is the city court from 
which appeals are taken to the District of Columbia Court of Appeals 
(D.C. court of appeals).9 10 The United States District Court for the Dis
trict of Columbia and the United States Court of Appeals for the District 
of Columbia Circuit (court of appeals) have federal jurisdiction, sub
stantial original District jurisdiction, and review of the city courts.11 The 
first annual Circuit Note is cited Circuit Note: 1964-1965 Term. Cases 
from previous terms are cited to both the official report and Federal Re
porter-, 1965-1966 cases are cited to Federal Reporter only.

9 350 F.2d 445 (D.C. Cir. 1965).
19 See D.C. Code Ann. §§ 11-741, -961, -963, -1141 (Supp. V, 1966).
ii See D.C. Code Ann. §§ 11-321, -521 to -522 (Supp. V, 1966).

Again, the Journal wishes to acknowledge the assistance of the Clerk 
of the court of appeals, Mr. Nathan J. Paulson, and of the Administrative 
Office of the United States Courts, through Mr. Joseph Spaniol. We 
thank these gentlemen for their cooperation in our endeavor.

This first of the six issues of Volume Fifty-five marks the beginning 
of Professor Sherman L. Cohn’s tenure as Faculty Adviser. The mem
bers of the staff wish to express their appreciation to the retiring Faculty 
Adviser, Father Dexter L. Hanley, S.J., under whose guidance the Journal 
prospered. The expansion from four to six issues per volume is in no 
small way attributable to his efforts.



CRIMINAL LAW AND PROCEDURE
PROCEDURAL RIGHTS

Bail

The court continued to add to the growing dialogue on the bail system 
this term. Its decisions gave no great impetus, however, to the movement 
toward bail reform.

Bail Before Trial. Admission to bail before trial is an absolute
right of a defendant in a noncapital federal proceeding.1 This right, 
however, is not a guarantee of release.2 Once the amount of bail is set, 
other factors determine whether the accused is allowed his freedom.3 
Although bail’s sole admitted purpose is to assure the accused’s appear
ance at trial,4 courts are often susceptible to weighing interests: should 
an accused’s right to freedom before conviction be balanced against 
society’s right to be secure in person and property?5 In Ginyard v. 

1 Fed. R. Crim. P. 46(a) (1). See generally Note, The United States Court of Appeals 
for the District of Columbia Circuit: 1964-1965 Term, 54 Geo. L.J. 185, 196-97 (1965) 
[hereinafter cited as Circuit Note: 1964-1965 Term],

2 The Constitution states only that the amount of bail shall not be excessive. U.S. CONST, 
amend. VIII. That there is an absolute right to preconviction freedom was repudiated by 
the Supreme Court in Carlson v. Landon, 342 U.S. 524, 546 (1952). Nevertheless, one 
author recently made a strong historical argument that omission of such a right in the Consti
tution was due to an oversight by its framers, and that the right is implicit in our present 
system. Foote, The Coming Constitutional Crisis in Bail: I, 113 U. Pa. L. Rev. 959 (1965). 
See generally Goldfarb, Ransom (1965). For a study of the effect of pretrial release or 
detention upon the final determination of criminal cases in New York see Rankin, The Effect 
of Pretrial Detention, 39 N.Y.U.L. Rev. 641 (1964).

3 Among these factors are the amount of bail, accused’s financial status, and the willing
ness of a professional bondsman to write the bond. The recent Bail Reform Act seeks to 
eliminate the impact of such factors by providing conditions of release other than financial 
bail, such as release on recognizance or release into the custody of a member of the accused’s 
family. 18 U.S.C. §§ 3146-52 (1966 U.S. Code Cong. & Ad. News 1531). The Ford 
Foundation-financed District of Columbia Bail Project has for three years recommended 
release for certain defendants on their own recognizance. Legislation signed by President 
Johnson on July 27, 1966, establishes a permanent agency to continue the project’s work. Dis
trict of Columbia Bail Agency Act, Pub. L. No. 89-519, 80 Stat. 327 (1966).

4 Stack v. Boyle, 342 U.S. 1, 4 (1951). See generally Freed & Wald, Bail in the 
United States: 1964, at 2-6 (1964); McCarthy & Wahl, The District of Columbia Bail Proj
ect: An Illustration of Experimentation and a Brief for Change, 53 GEO. L.J. 675-80 (1965).

5 A prevalent argument advanced in favor of pretrial detention suggests that "innocent 
until proven guilty” is not a rule of law, but a rule of evidence. In England, at least, "it does 
not mean that . . . the suspect had behaved, and would pending trial behave, as a law-abiding 
citizen. This would be to contradict the experience of mankind over the ages.” Smith, 
Bail Before Trial: Reflections of a Scottish Lawyer, 108 U. Pa. L. Rev. 305, 309 (I960). 
But whether the presumption of innocence is a legal or an evidentiary consideration, it is 
clear that "detention before trial is equivalent to pretrial punishment.” Hearings on S. 2838, 
S. 2839, and S. 2840 Before the Subcommittee on Constitutional Rights and the Subcom
mittee on Improvements in Judicial Machinery of the Senate Committee on the Judiciary, 88th 
Cong., 2d Sess. 25 (1964) (statement of Senator Fong). For a discussion of society’s in
terest in pretrial detention see Goldfarb, Ransom 127-49 (1965).

3
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Clemmer,6 the court apparently rejected the interest-balancing approach. 
A parole violator’s warrant was issued from Lorton Reformatory and 
lodged as a detainer against the appellant at the District of Columbia 
Jail.7 Though the warrant was not executed at termination of his sen
tence, appellant remained in jail awaiting trial on another charge, and 
sought admission to bail pending that trial. The court of appeals, while 
holding habeas corpus an improper vehicle for seeking bail, stated that 
the unexecuted warrant of itself "should not have foreclosed his right to 
bail pending his second trial.”8 The court thus indicated that it will look 
only to the likelihood of the accused’s presence at trial as relevant to 
admission to bail before trial.

«357 F.2d 291 (D.C. Cir. 1966).
7 Appellant, on parole from Lorton Reformatory, was convicted and sentenced for at

tempted petty larceny. The crime constituted a parole violation, the warrant for which sub
jected appellant to immediate return to Lorton. Since he was in D.C. Jail on the criminal 
charge, the warrant was lodged as a "detainer,” asking District officials to keep him in jail 
after the expiration of his sentence until he could be returned to Lorton.

8 Id. at 292.
9 Fed. R. Crim. P. 46(a)(2); Circuit Note: 1964-1965 Term 197-98; see Conners v. 

United States, 365 F.2d 503, 504 (1966) (Bazelow, C.J., dissenting).
10 353 F.2d 858 (D.C. Cir. 1965).
11 Id. at 860.
12 The Chief Judge claimed that the district court must give reasons for denying bail 

pending appeal. In the instant case the motion had been denied on the day it was filed, 
without government response, probation report, or oral argument. Appellant said he in
tended to return to his occupation, floor sanding, if released, and expressed willingness to 
enroll in a narcotics addiction program at D.C. General Hospital, working during the day, 
sleeping and attending meetings at the hospital at night. The Chief Judge did not suggest 
that these factors be taken at face value, but only that they be considered by the district judge 
in acting on the bail motion. Id. at 861-62; see Hairston v. United States, 120 U.S. App. D.C. 
31, 35, 343 F.2d 313, 317 (Bazelon, C.J., dissenting), cer/. denied, 382 U.S. 856 (1965).

Bail Pending Appeal. Chief Judge Bazelon' continued his at
tempts to expand the use of bail pending appeal, a discretionary matter 
in the District;9 his views have yet to attain general acceptance with the 
court. In Hansford v. United States,10 11 the court denied appellant’s 
motion to set bail pending appeal of his conviction for purchase and 
attempted resale of heroin. The court reasoned that "if narcotics traffic 
is a social and health hazard, then every narcotics dealer is a danger to 
society .... Determining whether he will sell again if released on bond 
and evaluating the danger to society ... are matters of our sound judg
ment and discretion . . . ,”n

Chief Judge Bazelon dissented, favoring remand to the district court 
for "scrupulous inquiry” into whether appellant presented a threat to the 
community. The district court, he argued, failed to investigate the prob
ability of appellant’s good behavior if released, thereby leaving a "crucial 
gap in the record.”12 The court of appeals compounded the error, in his 
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view, by denying bail without attempting to discover whether some form 
of conditional release would protect society13 yet give adequate considera
tion to the argument for granting bail pending appeal.14 15 16

13 The Chief Judge cited what was then the Bail Reform Bill, S. 1357, 89th Cong., 1st 
Sess. ( 1965 ), as requiring the district judge to make such findings. 353 F.2d at 861 n.8. The 
majority emphasized that the bill was not yet law, and if it were, it was not clear that such 
findings would be required. Id. at 860 n.3. The bill was subsequently enacted. See note 
3 supra.

14 Unlike bail before conviction, a motion for bail pending appeal permits consideration 
of possible danger to society. D.C. ClR. R. 33(f) (6) (i); see Leigh v. United States, 82 
Sup. Ct. 994 (Warren, Circuit Justice, 1962). Nevertheless, bail pending appeal holds a 
favored position. Bandy v. United States, 81 Sup. Ct. 197, 198 (Douglas, Circuit Justice, 
1960).

15 357 F.2d 272 (D.C. Cir. 1966).
16 The district judge conducted a full hearing to determine the amount of bond, and 

found that appellant had close family ties, lifelong residence in the District, and no prior 
adult convictions. Id. at 273.

17 Bond premiums are limited by court rule in the District to 8% of the first $1000 and 
5% thereafter. Thus the premium on a $500 bond is $40. Order of U.S. Dist. Ct. (Crim.) 
17-59; Ct. Gen. Sess. (Crim.) R.I. 11; Juv. Ct. R. 22/A/9.

18 357 F.2d at 273. For the reasons behind the refusal, see note 21 infra.
19 Personal bond differs from personal recognizance in that the former is a promise to pay 

to the court a stipulated amount if one fails to appear, while the latter is a promise to appear, 
breach of which incurs no monetary penalty. In neither case is a cash deposit required. See 
Freed & Wald, op. cit. supra note 4, at 61-62.

20 357 F.2d at 273.
21 Court-appointed counsel stated as the reason for the bondsmen’s refusal that appellant 

had begun serving his sentence; an unsuccessful appeal would, they surmised, cause him to 
flee rather than return to jail. Ironically, appellant was young and not well known to bonds
men from past involvements. Ibid.

22 Ibid., citing Pannell v. United States, 115 U.S. App. D.C. 379, 380, 320 F.2d 698, 699 
(1963) (Wright, J., concurring). Some bondsmen argue that judges hold the keys since 

In McCoy v. United States™ the court undertook, without remand, to 
write a conditional release order. Appellant was convicted of unautho
rized use of an automobile and contempt of court. Pending appeal the 
district judge set bail at 1,000 dollars, but reduced it to 500 dollars on 
appellant’s motion.18 19 The premium on this amount17 was raised, but no 
bondsman would write the bond.18 Therefore appellant sought release 
on his own recognizance. The court of appeals, finding admission to bail 
fully warranted, ordered him released on three conditions: ( 1 ) execution 
of a personal 500 dollar bond;10 (2) residence with a member of his 
family; and (3) periodic reports to a probation officer. The court noted 
the injustice in allowing a person to remain in jail when there is little 
chance of flight or danger to the community.20

Professional Bondsmen. The McCoy court also criticized the
bondsmen for failing to write appellant’s bond.21 Once again the court 
decried the practice of allowing bondsmen to hold the keys to the jail in 
their pockets.22 Injustice, said the court, "would be pyramided uncon



6 The Georgetown Law Journal [Vol. 55: 3

scionably if it should appear that a bondsman’s unwillingness to take the 
risk is heightened where . . . the appellant. . . offers only modest oppor
tunity for gain due to the low amount of bond.”23

they can set lower bond or release on recognizance. One, however, argued that the bonds
men should hold them:

The question is: Who will control the keys to the jail? The independent 
businessman or the social parasite who infiltrates the government and lives off the 
fruits of another’s labor and business. If they successfully attack our system of 
justice by seizing the keys to the jail under the smokescreen of helping the indigent 
they will have a tremendous political advantage to foster their sociological changes 
in our Government.

Hearings on S. 2838, S. 2839, and S. 2840 Before the Subcommittee on Constitutional Rights 
and the Subcommittee on Improvements in Judicial Machinery of the Senate Committee on 
the Judiciary, 88th Cong., 2d Sess. 80 (1964) (statement of George I. Will, Executive Di
rector, American Society of Professional Bail Bondsmen).

23 357 F.2d at 273.
24 See Rezneck, The New Federal Rules of Criminal Procedure, 54 Geo. L.J. 1276, 1317- 

18 (1966), in The New Federal Rules 120-21 (1966).
25 See Circuit Note: 1964-1965 Term 200.
26 Statutes cited note 3 supra.
27 A person who is arrested on a warrant issued following a complaint or arrested with

out a warrant, and who does not waive preliminary examination, is entitled to a hearing be
fore a commissioner within a reasonable time. Fed. R. Crim. P. 5 (a). A person arrested on 
a warrant issued pursuant to an information or an indictment, however, is not entitled to 
such a hearing. United States v. Shields, 291 F.2d 798 (6th Cir.), cert, denied, 368 U.S. 
933 (1961); Davis v. United States, 210 F.2d 118 (8th Cir. 1954); Fed. R. Crim. P. 9(c) 
(1); cf. Clarke v. Huff, 73 App. D.C. 351, 119 F.2d 204 (1941).

28 The right to appointed counsel at the preliminary hearing and to be informed thereof 
was found to exist in the District of Columbia under former Rule 5(b) of the Federal Rules 
of Criminal Procedure and the District of Columbia Legal Aid Act, D.C. Code Ann. §§ 2- 
2201 to -2210 (1961). Blue v. United States, 119 U.S. App. D.C. 315, 342 F.2d 894 
(1964), cert, denied, 380 U.S. 944 (1965), 53 Geo. L.J. 1138 (1965). It was codified 
for all federal courts by the 1966 amendments to Fed. R. Crim. P. 5(b), 44. Whether this 
is a constitutional right is uncertain. In Nance v. United States, 359 F.2d 273 (D.C. Cir. 
1966), the court did hold that

there is no constitutional right of counsel at preliminary examination which must 
be given retrospective application, in the form of collateral attack on a final judg
ment, at the instance of a defendant who made no representation of indigency, and 
whose claim of prejudice from lack of counsel lies in his making of a voluntary

A recent amendment to Rule 46 of the Federal Rules of Criminal 
Procedure will help to avoid such problems. It empowers bail-setting 
officials to allow an accused to deposit with the court a sum less than the 
face amount of the bond, and to allow release on recognizance.24 Such 
recognition of the shortcomings of the professional bonding system,2“ 
coupled with recent legislative reforms,26 should prove satisfactory in 
correcting the system.

Right to Counsel

Preliminary Hearing. In the District of Columbia, an accused
entitled to a preliminary hearing27 has a statutory right to appointed 
counsel at the hearing, and must be informed of that right.28 In Blue 
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v. United States?* the court had recognized the right to be informed of the 
availability of appointed counsel at preliminary hearing, and ruled that 
in the future any defect in the preliminary proceedings generally must be 
raised before trial.29 30 Blue was followed this term in Stith v. United 
States?1 which refused to consider a defendant’s plea for postconviction 
relief based on an alleged conflict of interest of his counsel at preliminary 
hearing. Although defendant had other counsel for more than a month 
before trial, he waited until after trial to raise the defect.32 33 In Dancy v. 
United States ?i a case which had gone to trial before the Blue rule was 
announced, the court looked at the record to find that defendant, unaware 
and uninformed of his rights, had proceeded to preliminary hearing with
out counsel. Defendant had not been released on bail and the court of 
appeals found that his defense counsel was definitely hampered at trial 
by the lack of opportunity for discovery at the preliminary hearing. The 
court found prejudice, and granted a new trial.

statement not elicited by questions of Government officials.
Id. at 275; see Circuit Note: 1964-1965 Term 205.

29 119 U.S. App. D.C. 315, 342 F.2d 894 (1964), cert, denied, 380 U.S. 944 (1965), 
53 Geo. L.J. 1138 (1965).

30 Based on an awareness that counsel would often decide not to challenge a defective pre
liminary proceeding, the Blue court reasoned that in the future there would be a presumption 
that if a defect in the preliminary proceedings was not raised by extraordinary remedy such as 
habeas corpus or mandamus before trial, defendant had decided to waive the defect. 119 U.S. 
App. D.C. at 321-22, 342 F.2d at 900-01.

31 361 F.2d 535 (D.C. Cir. 1966); accord, Hairston v. United States, 359 F.2d 270 
(D.C. Cir. 1966). The court similarly disposed of a claim of prejudice due to lack of 
counsel between preliminary hearing and arraignment. 361 F.2d at 537. According to the 
Plan for Furnishing Representation for Indigent Defendants in Criminal and Quasi-Criminal 
Cases, as amended, July 1, 1965, on file in the Administrative Office of the United States 
Courts [hereinafter cited as Indigent Representation Plan], appointed counsel would enter a 
case just before arraignment at the latest.

32In Reichert v. United States, 359 F.2d 278 (D.C. Cir. 1966), the defendant attacked 
his removal hearing, alleging that no counsel was appointed for him at that hearing. Al
though this claim was raised for the first time in defendant’s appeal, the court made no men
tion of the presumption raised by the Blue decision, finding that there had been no denial of 
substantial rights.

33 361 F.2d 75 (D.C. Cir. 1966).
34 See, e.g., United States v. Brace, 192 F. Supp. 714 (D. Md. 1961).
35 United States v. Heap, 345 F.2d 170 (2d Cir. 1965); Vincent v. United States, 337

F.2d 891 (8th Cir. 1964), cert, denied, 380 U.S. 988 (1965); Byrnes v. United States, 327
F.2d 825, 834 (9th Cir.), cert, denied, 377 U.S. 970 (1964); Boone v. United States, 280
F.2d 911 (6th Cir. I960).

36 See, e.g., United States v. Maher, 89 F. Supp. 289 (D. Me. 1950).

It has been widely held that the only purpose of the preliminary 
hearing is to determine whether the Government may continue to hold 
the accused, and that defects in the hearing are cured by releasing the 
defendant, if only on bail.34 Independent authorization of continued 
custody through indictment35 36 or information30 also cures a defective 



8 The Georgetown Law Journal [Vol. 55: 3

hearing. The court of appeals, however, has recognized that the accused 
may gain incidental benefits from the preliminary hearing, of which he 
may not be wrongfully deprived, at least when that deprivation resulted 
from a lack of counsel at the hearing.37 Although the court has not up
held an absolute right to discovery at a preliminary hearing, it has recog
nized the defense’s right to whatever information may be obtainable from 
the determination of probable cause.

37 See generally Circuit Note: 1964-1965 Term 203-09- Compare Blue v. United States,
119 U.S. App. D.C. 315, 342 F.2d 894 (1964), cert, denied, 380 U.S. 944 (1965), 53 Geo. 
L.J. 1138 (1965), with Crump v. Anderson,------ U.S. App. D.C.------- ,352 F.2d 649 (1965),
and Godfrey v. United States, 353 F.2d 456 (D.C. Cir. 1965).

38 Hamilton v. Alabama, 368 U.S. 52, 54 n.4 (1961). Last term the court of appeals, 
interpreting this language, found that it did not of itself impose a constitutional right to 
counsel at arraignment. McGill v. United States, 121 U.S. App. D.C. 179, 181 n.l, 348 
F.2d 791, 793 n.l (1965); see Circuit Note: 1964-1965 Term 211-13. The defendant in 
McGill had argued that it was possible for prejudice to ensue from an uncounselled arraign
ment where a plea of not guilty was accepted, because under federal procedure, a motion 
raising certain defenses and objections "shall be made before the plea is entered, but the 
court may permit it to be made within a reasonable time thereafter.” Fed. R. Crim. P. 12(b) 
(3). The court answered: "It has always been the lore ... of this jurisdiction that the de
fendant has an absolute right to consideration on the merits of objections encompassed by 
Rule 12, provided the motion be made within a reasonable time after the appointment of 
counsel . ...” 121 U.S. App. D.C. at 181-82, 348 F.2d at 793-94.

39 352 F.2d 945 (D.C. Cir. 1965).
40 The court noted that the aid of counsel is necessary "at every step in the proceedings,” 

Johnson v. Zerbst, 304 U.S. 458, 463 (1938), quoted the language from Hamilton, see 
note 38 supra and accompanying text, and deduced that "there is ... a right to counsel at 
arraignment.” 352 F.2d at 947. The premises of the syllogism indicate that the court is 
talking of a constitutional right.

41 Ibid.
42 See note 31 supra. The plan reads in part: "If the defendant appears for arraign

ment without counsel, the Judge will refer the defendant’s name to the Coordinator for a 
preliminary determination of financial ability to obtain an adequate defense and for sub
mission of attorneys’ names for appointment.” Quoted in Barnett v. United States, 356 F.2d 
791, 792 (D.C. Cir. 1965), cert, denied, 384 U.S. 980 (1966).

Arraignment. The Supreme Court has stated: "Under federal
law an arraignment is a sine qua non to the trial itself—the preliminary 
stage where the accused is informed of the indictment and pleads to it, 
thereby formulating the issue to be tried.”38 39 The court of appeals, in 
Anderson v. United States™ quoted this language as authority for finding 
that there is a constitutional right to counsel at federal arraignment.40 
The court went on to hold that since the record affirmatively showed no 
prejudice from the lack of counsel at arraignment, reversal was not re
quired.41

Anderson will have little effect on the presence of counsel at future 
arraignments since counsel is now assured by the Indigent Representation 
Plan.42 Further, the court has made it clear that it will not grant relief 
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for past violations of this newly recognized constitutional right.43 There 
may nevertheless be implications for other aspects of right to counsel. 
It has been suggested that whenever there is a chance that prejudice 
could have resulted at trial because of lack of counsel at some point before 
trial, the question of actual prejudice becomes irrelevant, and there must 
be a new trial.44 45 Anderson, however, states that if the prosecution can 
show that the defendant was not actually prejudiced at trial, no relief will 
be granted, regardless of the theoretical possibility of prejudice.43

^Compare Stith v. United States, 361 F.2d 535 (D.C. Cir. 1966), and Barnett v. United 
States, 356 F.2d 791, 792 (D.C. Cir. 1965), cert, denied, 384 U.S. 980 (1966), with Ander
son v. United States, 352 F.2d 945 (D.C. Cir. 1965).

44 Comment, 39 Wash. L. Rev. 819 (1964); see United States ex rel. Caccio v. Fay, 350 
F.2d 214, 216 n.l (2d Cir. 1965). Most courts, finding that there was no chance of prejudice, 
have refused relief before inquiring into actual prejudice. See Wilson v. Harris, 351 F.2d 
840 (9th Cir. 1965), cert, denied, 383 U.S. 951 (1966); Burnside v. Nebraska, 346 F.2d 
88, 91 (8th Cir. 1965); Marcella v. United States, 344 F.2d 876, 881 (9th Cir. 1965); 
United States ex rel. Cooper v. Reincke, 333 F.2d 608, 612-13 (2d Cir.), cert, dented, 379 
U.S. 909 (1964); DeToro v. Pepersack, 332 F.2d 341 (4th Cir.), cert, denied, 379 U.S. 909 
(1964).

45 352 F.2d at 947; cf. United States ex rel. Maisenhelder v. Rundle, 349 F.2d 592 (3d 
Cir. 1965).

46 Johnson v. Zerbst, 304 U.S. 458 (1938). The right to counsel at trial is effectuated 
by various statutes and rules. E.g., Fed. R. Crim. P. 44. 18 U.S.C. § 3005 (1964) requires 
that upon request of a defendant who is charged with a capital crime two counsel be assigned. 
The court ruled this term that prejudice would be presumed where a defendant was not in
formed of this right. On the record, however, the presumption was overcome by the "vigor
ous defense” presented by counsel: "[I]n obtaining a sentence of life imprisonment . . . 
counsel obtained ... all that could have been hoped for under the circumstances.” Smith 
v. United States, 353 F.2d 838, 846 (D.C. Cir. 1965), cert, denied, 384 U.S. 974 (1966).

47 E.g., Randazzo v. United States, 339 F.2d 79, 81 (5th Cir. 1964); Mitchell v. United 
States, 104 U.S. App. D.C. 57, 63, 259 F.2d 787, 793, cert, denied, 358 U.S. 850 (1958); 
Shepherd v. Hunter, 163 F.2d 872, 873 (10th Cir. 1947).

4SThe procedure followed for appointment of trial counsel for indigent defendants in 
the district court, detailed in the Indigent Representation Plan, provides that defendants will 
be represented by a member of the bar. In a bizarre case involving a layman posing as a 
lawyer, the court ruled that it was proper to order a new trial, despite defendant’s objections, 
when the imposter was discovered while defendant’s appeal was pending. "{Tjhere was a 
manifest necessity for our action lest the ends of public justice be defeated.” Harrison v. 
United States, 359 F.2d 214, 217 (D.C. Cir. 1965).

49 See, e.g., United States ex rel. Weber v. Ragen, 176 F.2d 579 (7th Cir.), cert, dis
missed, 338 U.S. 809 (1949).

Trial. An indigent defendant has a constitutional right to the
assistance of appointed counsel at a federal trial.46 To avail that right 
fully, appointed counsel must render "effective assistance,”4' a phrase 
which subsumes many factors. There must be counsel, that is, a licensed 
member of the bar.48 The fact that appointed counsel is a member of the 
bar raises a presumption that a defendant has competent counsel.49 He 
must be accused’s counsel, whose loyalty must not be in doubt because of 
conflict of interest, such as concurrent representation of codefendants 
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with divergent aims.50 He must give assistance, including investigation 
of the facts and law of the case, consultation with the accused,51 and in
formed judgment regarding the steps to be taken during the actual trial.52 
Finally, the assistance must be effective-, counsel must be allowed reason
able time to investigate the case53 and reasonable opportunity to consult 
with the defendant.54

50 Glasser v. United States, 315 U.S. 60, 76 (1942); Noble v. Eicher, 79 U.S. App. D.C. 
217, 143 F.2d 1001 (1944); see Wynn v. United States, 107 U.S. App. D.C. 190, 275 F.2d 
648 (I960). See generally Note, 18 Vand. L. Rev. 1920, 1925 (1965); Comment, 39 
Wash. L. Rev. 819 (1964).

51 See Brubaker v. Dickson, 310 F.2d 30 (9th Cir. 1962); Jones v. Cunningham, 297 
F.2d 851 (4th Cir. 1962); United States v. Wight, 176 F.2d 376 (2d Cir. 1949).

52 See Mitchell v. United States, 104 U.S. App. D.C. 57, 259 F.2d 787, cert, denied, 358 
U.S. 850 (1958); Jones v. Huff, 80 U.S. App. D.C. 254, 152 F.2d 14 (1945); Poe v. 
United States, 233 F. Supp. 173, 178 (D.D.C. 1964), aff’d, 122 U.S. App. D.C. 163, 352 
F.2d 639 (1965).

53 Jones v. Cunningham, 313 F.2d 347 (4th Cir.), cerZ. denied, 375 U.S. 832 (1963); 
Gadsden v. United States, 96 U.S. App. D.C. 162, 166, 223 F.2d 627, 631 (1955).

54 See Copion v. United States, 89 U.S. App. D.C. 103, 191 F.2d 749 (1951), cert, 
denied, 342 U.S. 926 (1952).

55 See Waltz, Inadequacy of Trial Defense Representation as a Ground for Post-Convic
tion Relief in Criminal Cases, 59 NW. U.L. Rev. 289 (1964); Note, Effective Assistance of 
Counsel for the Indigent Defendant, 78 Harv. L. Rev. 1434 (1965); Note, The Right to 
Effective Counsel in Criminal Cases, 18 Vand. L. Rev. 1920 (1965); Comment, 39 Wash. 
L. Rev. 819 (1964).

56See Note, 18 Vand. L. Rev. 1920 (1965).
57 Michel v. Louisiana, 350 U.S. 91, 101 (1955).
58£.g., Bouchard v. United States, 344 F.2d 872 (9th Cir. 1965); United States ex rel. 

Cooper v. Reincke, 333 F.2d 608 (2d Cir.), cert, denied, 379 U.S. 909 (1964); see Dayton 
v. United States, 115 U.S. App. D.C. 341, 342, 319 F.2d 742, 743, cert, denied, 375 U.S. 
947 (1963). But cf. Pineda v. Bailey, 340 F.2d 162 (5th Cir. 1965).

59 Mitchell v. United States, 104 U.S. App. D.C. 57, 63, 259 F.2d 787, 793, cert, denied, 
358 U.S. 850 (1958); see Hensley v. United States, 108 U.S. App. D.C. 242, 281 F.2d 605 
(1960); Jones v. Huff, 80 U.S. App. D.C. 254, 152 F.2d 14 (1945). The Third Circuit 
has emphasized the binding nature of trial counsel’s decisions. See Gawantka v. United 
States, 327 F.2d 129 (3d Cir. 1964); United States v. Bertone, 249 F.2d 156, 160 (3d Cir. 
1957). Other circuits look at all the circumstances of the case to see if the defendant was 
afforded a fair trial. See Brubaker v. Dickson, 310 F.2d 30 (9th Cir. 1962); Switaj v. 
United States, 289 F.2d 489 (6th Cir. 1961); Rich v. United States, 261 F.2d 536 (4th 

The standard to be applied when a defendant alleges ineffective assis
tance of counsel is difficult to determine,55 * for it seems to vary according 
to the charges attending the allegation.50 If he merely states that his 
lawyer was incompetent or that he was denied effective assistance of 
counsel, his contention is usually overcome by the presumption of effec
tiveness which attends counsel’s presence at trial;57 the court will refuse 
to act unless counsel’s assistance was so inept that it made a mockery of 
justice.58 59 If the allegation is faulty judgment about proper trial strategy 
or tactics, the court will generally hold that the defendant is bound by his 
attorney’s strategy decisions, unless they are so palpably unwise as to 
"render the trial a mockery and a farce.”09
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Courts more closely examine counsel’s effectiveness when a defend
ant charges that his attorney prepared inadequately for trial.00 When a 
conviction is collaterally attacked on this ground, the courts will nor
mally grant a hearing to determine whether the charge is true.60 61 In 
Campbell v. United States?2 the only suggestion of substandard per
formance by counsel came in oral argument on appeal,63 when the lawyer 
appointed for appeal mentioned that the trial counsel might have had an 
insufficient reason for failing to call two alibi witnesses. The court of 
appeals remanded for a hearing to determine whether the trial counsel 
had made a conscious tactical decision or had merely failed "to explore 
the matter fully.”64 65

Cir. 1958), cert, denied, 359 U.S. 946 (1959); cf. Nutt v. United States, 335 F.2d 817 
(10th Cir.), cert, denied, 379 U.S. 909 (1964).

60 See Waltz, supra note 55, at 308-11. See generally Note, 78 Harv. L. Rev. 1434 
(1965); Note, 18 Vand. L. Rev. 1920 (1965).

61 Poe v. United States, 233 F. Supp. 173 (D.D.C. 1964), aff’d, 122 U.S. App. D.C. 163, 
352 F.2d 639 (1965); accord, Jones v. Cunningham, 313 F.2d 347 (4th Cir.), cert, denied, 
375 U.S. 832 (1963); Brubaker v. Dickson, 310 F.2d 30 (9th Cir. 1962); see Gray v. United 
States, 112 U.S. App. D.C. 86, 299 F.2d 467 (1962). But see United States v. Tribote, 297 
F.2d 598 (2d Cir. 1961).

62 ------ F.2d-------  (D.C. Cir. 1966).
63 Appeal was from denial of a motion for a new trial based on newly discovered evi

dence, consisting of two alibi witnesses. The district court had ruled that defendant’s at
torney knew of them and could have called them at trial.

64 ------ F.2d at------- .
65 Gray v. United States, 112 U.S. App. D.C. 86, 87, 299 F.2d 467, 468 (1962); see 

Mitchell v. United States, 104 U.S. App. D.C. 57, 259 F.2d 787, cert, denied, 358 U.S. 850 
(1958); Diggs v. Welch, 80 U.S. App. D.C. 5, 148 F.2d 667, cert, denied, 325 U.S. 889 
(1945).

66 ------ F.2d at------- .
67 There were overtones of ineffective assistance of counsel in the court’s recommenda

tion that in future trials involving a possible insanity defense, the insanity issue should be 
tried separately if a single trial would prejudice other defenses. Holmes v. United States, 
363 F.2d 281 (D.C. Gr. 1966). One judge would have ruled that if the sole reason for 
not presenting an available insanity defense was counsel’s opinion that it would prejudice 
other defenses, then a trial on the issue of sanity would be in order. See text accompanying 
notes 467-70 intra.

68 The Supreme Court has held that the due process and equal protection clauses of the 
fourteenth amendment require that those states which provide appellate review of criminal

Campbell could indicate a lowering of the barriers against ineffective 
assistance hearings. Although the court has previously expressed a gen
eral lack of sympathy with claims similar to Campbell’s,60 it may have 
been influenced by the district court’s statement that the omitted witnesses 
could have placed him "far from the scene of the crime at the critical 
hour.”66 Such pertinent testimony would seem essential to a fair trial.6' 

Appeal. This term the court wrote two opinions which consid
ered the standards required of counsel for defendants requesting leave to 
appeal in forma pauperis.68 In Johnson (Tommie} v. United States?9 
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the court, denying an attorney’s motion for leave to withdraw, emphasized 
that counsel’s memorandum in support of his motion* 70 must be fully 
documented and, in effect, a brief. The Johnson court maintained that a 
fully documented memorandum was necessary to fulfill its Supreme Court 
imposed'1 responsibility of finding “not only that counsel has made a 
conscientious investigation of the case, but also that we agree with his 
evaluation of it.”'2 The investigation may not safely be limited to those 
points which the client has noticed; counsel must make his own study of 
the trial.73 * 75 *

convictions give indigent appellants treatment equal to that provided other appellants. Draper 
v. Washington, 372 U.S. 487 (1963); Douglas v. California, 372 U.S. 353 (1963); Griffin 
v. Illinois, 351 U.S. 12 (1956), In particular, this includes appointed counsel, at least where 
appeal is not conditioned on a previous finding by the appellate court that some real issue 
exists. Douglas v. California, supra. The Court has also explored in some detail similar 
rights in federal cases. See, e.g., Hardy v. United States, 375 U.S. 277 (1964); Coppedge v. 
United States, 369 U.S. 438 (1962); Ellis v. United States, 356 U.S. 674 (1958); Farley v. 
United States, 354 U.S. 521 (1957); Johnson v. United States, 352 U.S. 565 (1957). "An 
appeal may not be taken in forma pauperis if the trial court certifies in writing that it is not 
taken in good faith.” 28 U.S.C. § 1915(a) (1964). But such certification will not be 
made if the appellant raises a nonfrivolous issue. See Farley v. United States, supra-, Johnson 
v. United States, supra. Where counsel on appeal is different from trial counsel, the defend
ant is entitled to a complete transcript of the trial. Hardy v. United States, supra.

69 360 F.2d 844 (D.C. Cir. 1966).
70 Counsel on appeal must act as an advocate on behalf of the defendant, not merely as an 

amicus curiae. But if the attorney’s investigations convince him that the appeal is frivolous, 
he may ask leave to withdraw, and if the court is satisfied with his diligence and evaluation, 
leave may be granted. Ellis v. United States, 356 U.S. 674 (1958). In its Statement to be 
Handed by the Clerk to Appointed Counsel (Dec. 13, 1963), mentioned in Tate v. United 
States (Tate & Edelin), 359 F.2d 245, 253 n.ll (D.C. Cir. 1966), the court of appeals re
quires that counsel wishing to withdraw must file a memorandum supporting the motion, 
with citations to the transcript and cases justifying his request.

71 Ellis v. United States, supra note 70.
72 3 60 F.2d at 845. (Footnote omitted.)
73 Id. at 845 n.3; see Hardy v. United States, 375 U.S. 277 (1964).
7^ 359 F.2d 245 (D.C. Cir. 1966).
75 These standards also apply to in forma pauperis appeals from convictions prosecuted 

in the United States Branch, District of Columbia Court of General Sessions. Id. at 252. The 
Tate court stated that in developing the federal standard, "the Supreme Court has not had 
occasion to invoke constitutional protections. Requirements of equality of treatment with 
non-indigents have been predicated on 28 U.S.C. § 1915, the statute providing for in forma 
pauperis proceedings, including appeals, in 'courts of the United States.’ ” Id. at 250. Since 
it is uncertain whether the court of general sessions and the D.C. court of appeals are "courts 
of the United States” for purposes of this statute, it had not been clear what standard should 
apply. Id. at 251-52. The court resolved this problem by imposing the general federal stand
ard through its supervisory power over the inferior courts of the District of Columbia. Id. at 
252.

Some of the Supreme Court opinions defining the federal standard for appointed counsel 
in indigent appeals suggest that the right to such counsel is constitutional. For example, 
one who challenges a certification that his appeal is not taken in good faith is entitled to the

In Tate v. United States (Tate & Edelin')™ the court applied these 
same standards to appointed counsel before the District of Columbia 
Court of Appeals.70 Edelin’s appointed counsel, seeking leave to with
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draw, filed a "report” which "barely takes cognizance of the issues in 
this case, cites no cases, and lacks any real analysis of the issues .... The 
final conclusion was that 'investigation FAILS to establish the denial of a 
fair and impartial trial to the appellant.’ ”76 The court ruled that allow
ing counsel to withdraw and revoking leave to appeal in forma pauperis 
solely on the basis of the counsel’s conclusory report was error."

aid of counsel under Johnson v. Zerbst, 304 U.S. 458 (1938). Johnson v. United States, 352 
U.S. 565 (1957). In a more recent case dealing with the right to a transcript to aid counsel 
in in forma pauperis appeals, the Court stated: “We deal here only with the statutory scheme 
and do not reach a consideration of constitutional requirements.” Hardy v. United States, 
375 U.S. 277, 282 (1964).

70 359 F.2d at 247-48.
Id. at 256; accord, Bond v. United States, 360 F.2d 504 (D.C. Cir. 1966). The Tate 

court suggested that the D.C. court of appeals prepare a statement defining the duties of ap
pointed counsel. 359 F.2d at 253. Such a statement has been prepared and is now given 
to counsel appointed to represent an indigent seeking to appeal in a criminal case. See notes 
417-25 infra and accompanying text for a discussion of the rulings in this opinion on the 
right to transcripts from the court of general sessions.

78 See Ross v. United States, 121 U.S. App. D.C. 233, 235-36, 349 F.2d 210, 212-13 
(1965); Powell v. United States, 352 F.2d 705, 710 (D.C. Cir. 1965) (Wright, J., dissent
ing).

7» Nickens v. United States, 116 U.S. App. D.C. 338, 339-40, 323 F.2d 808, 809-10 
(1963), cert. denied, 379 U.S. 905 (1964); Note, 57 Colum. L. Rev. 846, 848 (1957); 
Note, 64 Yale L.J. 1208 (1955). In another case this term defendant argued that a delay 
of more than a year between arrest and trial violated his sixth amendment right to a speedy 
trial. Since the defendant had actively sought or acquiesced in all rulings which produced 
the delay, the court ruled his rights were not infringed. Hedgepeth v. United States, 
364 F.2d 684 (D.C. Cir. 1966).

so 121 U.S. App. D.C. 233, 349 F.2d 210 (1965).
81 The court was moved to exercise this power by considerations “akin to a Fifth Amend

ment due process issue, centering around appellant’s ability to defend himself.” Id. at 234, 
349 F.2d at 211. See generally Circuit Note: 1964-1965 Term 215.

82 The decision recognized a legitimate police interest in delaying arrests in order to 
promote undercover investigation of narcotics crime. Nevertheless, the court held, first, that 
it was unreasonable to delay an arrest for seven months without considering the "interest of 
an accused in knowing as soon as possible of the charge against him in order that he may pre

Narcotics Delay

In continuing efforts to enforce the narcotics law, the District of 
Columbia Metropolitan Police Department regularly uses members of 
the force as undercover agents to buy narcotics. To conceal their police 
connections, these agents swear out complaints only after completion of 
such assignments, often several months after a purchase.'6 78 Once the 
Government has decided to prosecute, a defendant is long left unaware 
that he will be charged. Such "narcotics delay” does not violate the 
sixth amendment right to speedy trial for that right applies only to the 
period between arrest or indictment and trial.79 * Last term, in Ross v. 
United States™ the court, exercising its supervisory power,81 first reversed 
a conviction on the basis of narcotics delay.82 The cases decided this 
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term83 reveal differing attitudes on the bench concerning what factors 
should be considered on a claim of narcotics delay.8'1 A number of con
victions involving significant delay were upheld by the court simply be
cause a factor considered important in Ross was missing:85 the delay be
tween the offense and arrest was so short that the police identification 
procedures were reasonable86 87 or the defendant did not show prejudice due 
to the delays‘ or the officer’s testimony connecting the defendant to the 
narcotics purchase was corroborated.88 89

pare most effectively to rebut it.” 121 U.S. App. D.C. at 236, 349 F.2d at 213. Second, the 
only evidence against the defendant was the uncorroborated testimony of the undercover 
agent, who had to rely on a memory refreshed from his notebook just before trial. Id. at 238, 
349 F.2d at 215. Third, defendant was unable to remember or reconstruct the events of the 
day of the offense, and thus could not present a viable defense. Ibid.

83 The dissent in Ross noted that the case assumed "unusual proportions because at least 
a dozen other convictions are already backed up awaiting a decision here.” Id. at 239, 349 
F.2d at 216.

84 Whereas the court of appeals cases express concern only about narcotics law enforcement 
standards, the district court has used the Ross decision as authority for dismissing an indict
ment for violation of Section 17(a) of the Securities Act of 1933, 48 Stat. 84, 15 U.S.C. 
§ 77q(a) (1964). The Government delayed indictment 22 months after deciding that de
fendants’ actions were probably criminal. United States v. Parrott, 248 F. Supp. 196 (D.D.C. 
1965).

85 The factors are discussed note 82 supra.
86Roy v. United States, 356 F.2d 785 (D.C. Cir. 1965) (314 months delay); Worthy v. 

United States, 352 F.2d 718 (D.C. Cir. 1965) (4 months delay); see Mackey v. United 
States, 351 F.2d 794 (D.C. Cir. 1965) (2 months delay). In Godfrey (Larry) v. United 
States, 358 F.2d 850 (D.C. Cir. 1966), the court affirmed the district court’s dismissal of six 
counts of a nine-count indictment when the total delay from offense to arrest was only four 
months. There was a two-month delay from offense to complaint. Since this delay, though 
adversely affecting defendant’s interests, was allowable in order to serve the public interest, the 
police were obliged "to be as diligent as possible in making the arrest." Id. at 852. An addi
tional two-month delay in apprising defendant of the charge against him indicated a lack of 
such diligence, rendering the total delay unreasonable. Ibid.

87Jackson (Francis) v. United States, 351 F.2d 821 (D.C. Cir. 1965); see Mackey v. 
United States, supra note 86; Cannady (Walter) v. United States, 351 F.2d 817 (D.C. Cir. 
1965).

88 Daniels v. United States, 357 F.2d 587, 590 (D.C. Cir. 1966) (Bazelon, C.J., dissenting 
on other grounds). See also Bey v. United States, 121 U.S. App. D.C. 337, 350 F.2d 467 
(1965).

89 ------ F.2d-------- (D.C. Cir. 1966).

The court, in Woody v. United States,™ relied on the Ross factors in 
reversing a conviction where delay from offense to arrest was only four 
months; the agent had identified Woody through a police photograph a 
week after the alleged sale of narcotics. Appellant claimed he could not 
remember the events of the day of the crime, and a woman with whom he 
had been living at the time died eleven days before the arrest. Moreover, 
the Government’s evidence showed that a third party was present when 
Woody allegedly sold narcotics to the officer. This man had expressed 
willingness to testify in Woody’s behalf, but was subsequently charged 
with an unrelated narcotics transaction and, on advice of court-appointed 
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counsel, refused to testify. The decision produced three opinions vari
ously interpreting Ross. Chief Judge Bazelon argued that Ross required 
that the reasonableness of police conduct and the prejudice to defendant 
be weighed to balance the opposing interests of defendant and society. 
The inherent risk in police identification methods of convicting an inno
cent person was the Chief Judge’s measure of prejudice: the greater the 
risk, the greater must be police efforts to reduce it, and the shorter the 
allowable delay. A four-month delay is not unreasonable as a matter of 
law. An added element of risk was introduced, however, by the method 
used to identify this defendant. There is a "haunting danger,” said 
Judge Bazelon, that if the agent had chosen at random the photograph of 
any person from the slum area in which Woody lived, that person would 
have been convicted.* 88 * 90 The added risk, in his view, required reversal. 
Judge McGowan interpreted Ross to require a balancing of the length 
of delay against the specific prejudice alleged to have actually resulted 
from the delay. When the prejudice claimed resulted merely from an 
inability to remember the day of the crime, a three-month delay would 
be permissible; even then a seven-month delay would require reversal. 
The greater prejudice to Woody, resulting from the death during the delay 
of a potential defense witness, warranted reversal though the time from 
offense to arrest was only four months.91 Under this rationale, the rea
sonableness of the delay cannot be determined until trial, when the actual 
effect on the defense becomes apparent. Judge Burger agreed that Ross 
required striking a balance between the length of the delay and the 
quantum of prejudice, but dissented because he believed that on the 
facts, the prejudice shown was insufficient to warrant reversal.92 *

80 Id. at-------------- (opinion of Bazelon, C.J.).
81 Id. at------  (McGowan, J.).
82Id. at------  (Burger, J., dissenting).
88 352 F.2d 705 (D.C. Cir. 1965).
84 Although Powell claimed he could not recall the day in question, his sister testified

that he was then visiting her in New York. He thus made a weaker showing of prejudice
than did Ross. In addition, the officer’s testimony establishing narcotics sales by Powell,
unlike that in Rots, was corroborated at trial by another witness. Whether corroboration and
an alibi witness would have been sufficient for affirmance is unanswered since the majority
labeled them "not . . . necessary to our decision.” Id. at 709.

The Woody panel, though disagreeing on its application, did not 
question the basic validity of the Ross decision. The majority in Powell 
v. United States™ decided between Ross and Woody, was less sympa
thetic to a victim of narcotics delay. Powell alleged inability to recall the 
events of the day of arrest and to obtain alibi witnesses because of a 
five-month delay.94 The majority, in apparent disregard of the substan
tive considerations in Ross, required that a defendant establish actual 
prejudice and absence of a legitimate reason for delay before it would 
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consider exercising its supervisory power.95 * 97 By finding a legitimate 
reason, namely, that judicial disapproval of "the police practice here in
volved would virtually end effective enforcement of narcotics laws,”98 
the court never reached the question of weighing the Ross factors. 
Powell is of doubtful importance in view of the subsequent Woody deci
sion, where no such burden was placed on appellant. The narcotics delay 
cases display a basic disagreement among the circuit judges over the 
standards for appellate review,9' but apart from Powell, do reflect a 
common judicial concern with safeguarding an innocent party who might 
have been arrested because of one officer’s mistaken identification.98 The 
time is ripe for an en banc determination of the District of Columbia law 
of narcotics delay.

95 Id. at 708.
9® Ibid. Judge Wright would have remanded for a hearing on the reasonableness of the 

delay and the prejudice to the defendant. The majority, he said,
would approve convictions predicated on the uncorroborated testimony of the under
cover policeman in spite of the fact that the prosecution was purposefully delayed 
for a period of several months during which the accused-to-be, innocent or guilty, 
would have no way of knowing the Government was holding a charge against him. 

Id. at 710 (dissenting opinion).
97 One judge has gone so far as to state that, where there was a delay of four and a half 

months before the arrest, the defendant had "been denied his constitutional right to a speedy 
trial . . .” even though he was able to testify in detail about the circumstances of the of
fense. Cannady (Walter) v. United States, 351 F.2d 817, 820-21 (D.C. Cir. 1965) (Fahy, J., 
concurring).

98 See Woody v. United States,------ F.2d -------  (D.C. Cir. 1966); Cannady (Walter) v.
United States, supra note 97, at 818; Ross v. United States, 121 U.S. App. D.C. 233, 238, 
349 F.2d 210, 215 (1965); Powell v. United States, 352 F.2d 705, 710 (D.C. Cir. 1965) 
(Wright, J., dissenting). But see Powell v. United States, 352 F.2d 705 (D.C. Cir. 1965).

99 U.S. Const, amend. IV.
100 Circuit Note: 1964-1965 Term 216.
101 Brinegar v. United States, 338 U.S. 160, 175 (1949).

ARREST, SEARCH, AND SEIZURE
The right of the people to be secure in their persons, houses, papers, 

and effects, against unreasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but upon probable cause, sup
ported by Oath, or affirmation, and particularly describing the place to 
be searched, and the persons or things to be seized.99

Probable Cause

Probable cause is a vague term which "defies precise definition,”100 
and yet is essential to the validity of any felony arrest, with or without a 
warrant, as well as of any search warrant. Probable cause is said to de
pend on "the factual and practical considerations of everyday life on 
which reasonable and prudent men, not legal technicians, act.”101 The 
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courts, in reviewing whether probable cause existed,102 103 often spend hours 
evaluating the factors comprising the decision a police officer had only 
seconds to make. To require judge-like precision from the officer would 
be unrealistic; to be too permissive would vitiate the requirement of 
probable cause itself. In determining the quantum of evidence necessary 
to establish probable cause the particular facts of each case are decisive,102 
whereas in judging the quality of evidence which will support a finding 
of probable cause, courts have been able to formulate more definite guide
lines.

102 The accused may question whether the police had probable cause to effect an arrest 
or search by moving to suppress any evidence obtained thereby. FED. R. CRIM. P. 41(e); 
see Henderson (Oliver) v. United States, 349 F.2d 712 (D.C. Cir. 1965). There the lower 
court’s failure to allow an evidentiary hearing on probable cause pursuant to the defendant’s 
motion to suppress was found to be error. The court held that remand for a hearing nunc pro 
tunc, rather than a new trial, would suffice. See discussion of Chief Judge Bazelon’s dissent 
in Smith (James) v. United States, 358 F.2d 833 (D.C. Cir. 1966), infra note 112.

103 For a brief summary of selected district court and court of appeals cases in the Dis
trict of Columbia on the question of probable cause see SHADOAN, Law AND TACTICS IN 
Federal Criminal Cases 54-63 (1964). Two cases decided by the court of appeals this 
term found that probable cause existed. In Kennedy v. United States, 353 F.2d 462 (D.C. 
Cir. 1965), an arresting officer went to the scene of the crime pursuant to a police radio 
alert and found appellant held by two witnesses who stated that he had run out of the com
plainant’s home. Identification of the appellant by the victim occurred prior to his arrest. 
The other case also involved an officer’s response to a police radio alert giving a description 
and probable address of the appellant. Arriving at the address the officer recognized ap
pellant in a parked car and arrested him. The court found probable cause for the arrest, 
rejecting appellant’s argument that since it was dark, the officer could not have seen him 
until after the arrest was made. Smith (Edward) v. United States, 353 F.2d 838 (D.C. 
Cir. 1965), cert, denied, 384 U.S. 974 (1966).

104Jones v. United States, 362 U.S. 257 (I960). A "substantial" basis for relying on 
the hearsay is required. Id. at 269, 271. There does not appear to be any reason why hear
say could not also support an arrest warrant. The question was raised but not decided in 
Giordenello v. United States, 357 U.S. 480 (1958).

105 Draper v. United States, 358 U.S. 307 (1959) (exact description of suspect by in
formant sufficient for probable cause).

106 This dual requirement was originally enunciated in Aguilar v. Texas, 378 U.S. 108, 
114 (1964). A search warrant was struck down because the underlying affidavit contained 
only hearsay conclusions. In the District of Columbia this rule has been extended to apply 
to warrantless arrests. Perry v. United States, 118 U.S. App. D.C. 360, 336 F.2d 748 (1964); 
see Circuit Note: 1964-1965 Term 216-17. In one case this term, the police received a tip 
from one Winston, "a good informant of the police department.” The tip was corroborated 
by a witness who identified pictures of the defendants as the robbers. On these facts the 
court stated that “it is not seriously disputed, that there was probable cause for the arrests.”

Hearsay. The informant’s "tip,” though hearsay, may establish
sufficient probable cause to support a search warrant,104 and in certain 
instances may support an arrest without a warrant.105 106 In either case, the 
hearsay requires a degree of corroboration — there must be both a show
ing of the "underlying circumstances” which led to the informant’s con
clusions, and a showing of grounds for belief in the informant’s reli
ability.100 In Jones (Clarence) v. United States™1 the court applied the 
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Supreme Court’s Aguilar v. Texas* 108 test in a pragmatic fashion. The 
defendant alleged that the supporting affidavit was insufficient since it 
failed to state the circumstances showing the informant to be reliable. 
The court held that "failure to do so does not preclude probable cause 
in light of the substantial crediting’ circumstances.”109

Ford v. United States, 352 F.2d 927, 928 (D.C. Cir. 1965); accord, Hagan v. United States, 
364 F.2d 669 (D.C. Cir. 1966).

io? 353 F.2d 908 (D.C. Cir. 1965).
108 378 U.S. 108 (1964).
io® 353 F.2d at 909. These circumstances were the past reliability of the informant, a 

purchase of narcotics by the informant under control of Narcotics Bureau agents, and later 
identification by the informant of the defendant from police photographs.

n° 358 F.2d 833 (D.C. Cir. 1966).
in See notes 105-06 supra and accompanying text. See generally Circuit Note: 1964- 

1965 Term 216-17; Shadoan, op. tit. supra note 103, at 49-53. In Smith, the court found 
that the facts paralleled those in Draper v. United States, 358 U.S. 307 (1959), and, while 
the Aguilar requirement of showing the underlying circumstances of the informer’s con
clusions was not met, "we can only conclude that Aguilar’s 'specific’ rules were not intended 
to exhaust all the possible ways of using hearsay information as part of the basis for probable 
cause and indeed were not aimed at situations like those in Draper and the present case.” 
358 F.2d at 837. In a footnote the court says that Perry v. United States, 118 U.S. App. 
D.C. 360, 336 F.2d 748 (1964), is not contrary to its interpretation of Aguilar because 
Perry found "underlying circumstances” relevant, not requisite, to the question of probable 
cause. 358 F.2d at 837 n.2.

112 Chief Judge Bazelon argued in dissent that the facts of this case were distinguishable
from those in Draper, that in any event the Draper holding was modified by the specific
requirements for probable cause laid down in Aguilar-, and that the Aguilar requirement»
are applicable to the area of street arrest and were so applied recently in Perry v. United
States, supra note 111. 358 F.2d at 838-40.

113353 p.2d 862 (D.C. Cir. 1965).
n4The stories of the two arresting officers conflicted with each other and with theit

In Smith (James) v. United States,110 the court found that the collec
tive information of the law enforcement agency involved may be consid
ered in determining whether there was probable cause for an arrest. The 
case involved the validity of probable cause established through "double 
hearsay” — an informant, reliable in the past and qualifying under 
Aguilar and related tests,111 disclosed to a narcotics agent in Baltimore 
that the defendant was in possession of narcotics and on his way to Wash
ington, D.C. The Baltimore agent relayed this information to the 
arresting officer in Washington, who did not know the informer. The 
court held that it was not necessary for the arresting officer, independent 
of his colleagues, to have all the necessary information to create and 
establish probable cause.112 *

In a third case involving an informant’s hearsay, Jackson (Henry) v. 
United States,118 the court invalidated the arrest on the ground that, in 
light of all the facts, there was grave doubt whether there was in fact an 
informant.114 * * * The court indicated that if at any new trial it is found that 
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the police were telling the truth, then the arrest was founded upon 
probable cause and was valid.110

own prior statements. The informer flatly denied giving any information to the police. The
information allegedly furnished related solely to the appellant, yet the police arrested two
men and searched the one for whom there was admittedly no probable cause before searching
the appellant. Id. at 868 & n.14.

115 The police reported that the informer told them "a Negro male, five foot nine, 25 
to 27 years, wearing a brown cap, a tan zipper waist-length jacket, green corduroy trousers, 
dark complexion,” was in the Franklin delicatessen and had heroin in his possession. The 
informer allegedly had been reliable in the past. Ibid.

116 The court indicated this term that the warrantless arrest will be closely scrutinized 
in order to avoid the possibility that the officer “fabricated” facts through which probable 
cause was established. Jackson (Henry) v. United States, 353 F.2d 862 (D.C. Cir. 1965); 
see United States v. Ventresca, 380 U.S. 102 (1965) (warrants preferred in doubtful cases); 
Rouse v. United States, 359 F.2d 1014 (D.C. Cir. 1966) (police have burden of showing 
warrantless arrest valid).

117 D.C. CODE ANN. § 4-140 (1961).
118 "The members of the Board of Commissioners, and of the police force, shall possess 

in every part of the District all the common-law powers of constables . . . . ” D.C. Code Ann. 
§ 4-136 (1961). The court has described this power: “At common law a constable could 
arrest without warrant one whom he had reason to suspect had committed a felony, and we 
are aware of no statute in modification of that rule in this jurisdiction.” Carroll v. Parry, 48 
App. D.C. 453, 459 (1919).

119 352 F.2d 927 (D.C. Cir. 1965) (en banc).
120 The validity of searches without a warrant inside private dwellings or other occupied 

premises is tested by a standard of reasonableness which may also include a standard of prac
ticability of obtaining a warrant. Cf. Jones v. United States, 357 U.S. 493 (1958); McDonald 
v. United States, 335 U.S. 451 (1948); Johnson v. United States, 333 U.S. 10 (1948).

121 In its opinion, the court analogizes this area to that of warrantless searches incident 
to a lawful arrest. 532 F.2d at 930. Whereas one Supreme Court case had held that where 
practicable a search warrant must be secured, Trupiano v. United States, 334 U.S. 699 (1948), 
the practicability portion of Trupiano was specifically overruled in United States v. Rabino
witz, 339 U.S. 56, 66 (1950). Thus, the test for a search without a warrant is the reason
ableness of the search, not the practicability of obtaining a warrant.

722 352 F.2d at 933.

Necessity of Arrest Warrant

A police officer in rhe District of Columbia may arrest without a 
warrant* * * * 115 116 117 when a misdemeanor is committed in his presence,11, or for any 
felony which the officer reasonably believes the accused has committed.118 119 
This term, in Ford v. United States™ the court was called upon to deter
mine whether a felony arrest made without a warrant in public, not in
volving a search of the premises,120 was valid even though there was 
time to obtain an arrest warrant.121 In upholding the arrest the court 
first discussed the constitutional problem: "[The fourth amendment] . . . 
embraces arrests and the test it prescribes is reasonableness. We think 
this test. .. may not appropriately be held by us to depend upon a further 
test turning upon . . . the practicability of obtaining a warrant in case of 
an arrest in a public piace for a felony on probable cause.”122 If the 
warrantless arrest is itself reasonable, the constitutional requirements are 
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met; practicability plays no part in the determination of reasonability.
The court next considered whether, even though not constitutionally 

required, it should exercise its supervisory power to engraft onto a reason
able warrantless arrest the requirement that a warrant be obtained if 
practicable. In Ford, the conduct of the officers was not unreasonable or 
oppressive, probable cause was apparent, and "when appellants’ where
abouts was learned it was sensible for the officers to proceed immediately 
with the arrests.”123 While the court expressly encouraged voluntary 
police practice of securing a warrant if possible, it refused, based on the 
specific facts of this case, to adopt a practicability requirement.124 The 
court in Ford stated that it will inaugurate the practicability rule "if we 
ever become persuaded that a practice of not getting warrants, even 
though practicable to do so, was resulting in a significant number of 
unreasonable arrests, inflicting an injustice upon the immediate victims as 
well as a strain upon the judicial machinery.”125 126 127 128

123 ibid.
124 But see Hagan v. United States, 364 F.2d 669 (D.C. Cir. 1966). The appellant was 

arrested by police for violating the Narcotics Vagrancy Act, D.C. Code Ann. § 33-416a 
(1961). The arrest differed from that in Ford in that it took place in Hagan’s apartment, 
which the police had entered in execution of a search warrant. Since, as in Ford, the only 
area invaded was that of the person, the test was reasonableness under the fourth amend
ment. The court nevertheless found that there was probable cause; that there was no evidence 
that the officers were planning an arrest until after their entry onto the premises; and that 
there was no unexplained delay. A skeptic might suggest the last two reasons indicate a 
practicability test being read into the reasonableness test of the fourth amendment.

125 352 F.2d at 933.
126 See text accompanying notes 116-25 supra.
127 See United States v. Rabinowitz, 339 U.S. 56, 72 (1950) (Frankfurter, J., dissent

ing); Harris v. United States, 331 U.S. 145, 168 (1947) (Frankfurter, J., dissenting).
128 United States v. Lefkowitz, 285 U.S. 452 (1932).
129 United States v. Rabinowitz, 339 U.S. 56, 72 (1950) (Frankfurter, J., dissenting); 

see Harris v. United States, 331 U.S. 145 (1947); Agnello v. United States, 269 U.S. 20 
(1925).

Search Incident to Lawful Arrest

A search without a warrant may be valid when made pursuant to a 
lawful arrest with or without a warrant.120 The search in such cases is, 
in theory, justified when necessary to deprive the arrested party of a means 
of escape, to protect the arresting officer from assault, or to prevent the 
destruction of evidence.12' General exploratory and evidentiary searches 
can never be justified on these grounds and are invalid.123 The scope of 
an incidental search is limited by its purpose to the "things physically on 
the person arrested [and] . . . those within his immediate physical con
trol,”129 more specifically, contraband and fruits and instrumentalities of
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the crime.130 The arrest which supports the search, moreover, must not 
be sham; that is, it cannot be a mere pretext for searching.131 The 
search must be contemporaneous with,132 but not prior to,133 134 the arrest.

130 Ibid.-, see Shadoan, op. cit. supra note 103, at 68-70; Note, Evidentiary Searches: 
The Rule and the Reason, 54 Geo. L.J. 593, 615-16 (1966); Circuit Note: 1964-1965 Term 
225.

131 United States v. Lefkowitz, 285 U.S. 452 (1932); McKnight v. United States, 87 
U.S. App. D.C. 151, 183 F.2d 977 (1950); see Circuit Note: 1964-1965 Term 218-19- An
other case, although decided on other grounds, suggested the possibility of a sham arrest. 
Two men were arrested for possession of narcotics, and each was searched incidental to the 
arrest, although police alleged that they had a complete description of the violator. Narcotics 
were found on only one. Jackson (Henry) v. United States, 353 F.2d 862, 868 (D.C. Cir. 
1965).

132 E.g., Vaccaro v. United States, 296 F.2d 500 (5th Cir. 1961), cert, denied, 369 U.S. 
890 (1962); Fraker v. United States, 294 F.2d 859 (9th Cir. 1961).

133 Jones v. United States, 357 U.S. 493 (1958); Mosco v. United States, 301 F.2d 180 
(9th Cir.), cert, denied, 371 U.S. 842 (1962).

134 349 F.2d 714 (D.C. Cir. 1965).
135 D.C. Code Ann. §§ 23-306(a)-(b) (1961) allows arrests without a warrant and 

incidental searches in cases involving illegal possession of a weapon.
136 349 p.2d at 715.
137 353 F.2d 838 (D.C. Cir. 1965), cert, denied, 384 U.S. 974 (1966).
433 Id. at 840.
13» See Circuit Note: 1964-1965 Term 219-25.
140 ------  F.2d ------  (D.C. Cir. 1965), petition for rehearing granted, No. 19256, D.C.

Cir., March 10, 1966.
141 376 U.S. 364 (1964). "Once an accused is under arrest and in custody, then a search 

made at another place, without a warrant, is simply not incident to the arrest.” Id. at 367. 
There seems to be some question whether Preston also requires that either the danger of de
struction of evidence or escape must also be present. The language used by the Supreme Court 
is ambiguous and it appears that the court of appeals preferred the less strict interpretation. 
See Price v. United States, 121 U.S. App. D.C. 62, 348 F.2d 68, cert, denied, 382 U.S. 888 

Two cases decided this term illustrate valid searches incidental to an 
arrest. Jefferson v. United States184 involved an arrest for illegal posses
sion of a blackjack and an incidental search immediately after the arrest 
which uncovered a number of stolen articles. Although specific statutory 
authority existed for this type of search,135 the court, affirming the con
viction, resorted to more general language: “the search of the car, as an in
cident to that arrest, was not so remote from it in point of time or place 
as to be unreasonable.”136 In Smith (Edward) v. United States J" the 
court held that an arrest made without a warrant and an immediate search 
of the car in which the prisoner was sitting when arrested were valid.13S *

The rule that the search must be contemporaneous with the arrest139 
was crucial in Harris (James) v. United States.140 There the appellant 
was arrested for robbery and his car was impounded by the police. An 
hour and a half after the prisoner had been taken to the police station, 
the auto was searched and incriminating evidence obtained. Relying on 
the Supreme Court’s decision in Preston v. United States,141 the court held 
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that the search of the automobile after the appellant had been placed in 
custody was not sufficiently contemporaneous to be incidental to the 

142arrest.

Fruits and Instrumentalities

Regardless of whether a search be with or without a warrant, those 
items subject to seizure are limited to contraband and fruits and instru
mentalities of the crime.142 143 144 Harris (James) v. United StatesUi involved a 
police search of a robbery "getaway” car after the driver’s arrest. The 
Government argued that the car was properly seized as an instrumentality 
of the crime,145 146 and therefore its subsequent search was not a "search” 
within the meaning of the fourth amendment.145 The court of appeals, 
although recognizing "underlying merit,”147 refused to accept the argu
ment for four reasons: (1) it was without precedent; (2) it would carve 
another exception from the general rule against searches without war
rants; (3) it would undermine the protection against general searches of 
the particularity requirement afforded by search warrants; and (4) it 
would provide an analogy to the home and open the possibility of using 
the instrumentality theory to argue for general searches of a man’s castle.

(1965); Adams v. United States, 118 U.S. App. D.C. 364, 336 F.2d 752 (1964), cert, de
nied, 379 U.S. 977 (1965) (search of locked trunk at time of arrest held incidental thereto). 
See generally Circuit Note: 1964-1965 Term 222-25.

142 For the cases holding unlawful similar searches of automobiles, see Rent v. United 
States, 209 F.2d 893 (5th Cir. 1954); Bowling v. United States, 122 U.S. App. D.C. 25, 
350 F.2d 1002 (1965) (dictum), citing Preston v. United States, supra note 141; cf. Shur- 
man v. United States, 219 F.2d 282 (5th Cir.), cert, denied, 349 U.S. 921 (1955).

143 Harris v. United States, 337 U.S. 145 (1947); Fed. R. Crim. P. 41(b). See gen
erally Shadoan, op. cit. supra note 103, at 73-77; Note, Evidentiary Searches: The Rule and 
the Reason, 54 Geo. L.J. 593, 606-16 (1966).

144 ------  F.2d ------  (D.C. Cir. 1965), petition for rehearing granted, No. 19256, D.C.
Cir., March 10, 1966.

145 See Petition of Government for Rehearing En Banc, pp. 4-6. A defendant’s shoes have 
been held validly seized as an instrumentality. United States v. Guido, 251 F.2d 1 (7th Cir.), 
cert, denied, 556 U.S. 950 (1958).

146 "It is this concept of a non-trespassory examination which validates the testing of 
lawfully seized guns, narcotics or any other property at police laboratories without the prior 
approval of a magistrate.’’ Petition of Government for Rehearing En Banc, p. 7.

™------  F.2d at------ .

As to the first reason, dearth of supporting authority did not justify 
the refusal to accept this theory in light of its logical basis and its analogy 
to other instrumentality cases. The second reason missed the thrust of 
the Government’s argument, namely, that a recognized exception, instru
mentalities, should apply to automobiles used as getaway cars. The third, 
the court’s fear of undermining the particularity requirement, was more 
convincing since seizures incident to lawful arrest are not subject to this 
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requirement148 and may easily be abused. The fourth reason—that to 
allow a general search of an auto as an instrumentality would open the 
way to general searches of homes on the same theory—was both a correct 
assumption and a valid consideration. While the auto-instrumentality 
theory might be logically sound, its effect could be to undermine the pur
pose of the fourth amendment; despite much merit, it must fail unless 
modified to preclude extension to otherwise protected areas.

148 Marron v. United States, 275 U.S. 192 (1927); see Johnson v. United States, 110 
U.S. App. D.C. 351, 352, 293 F.2d 539, 540 (1961), cert, denied, 375 U.S. 888 (1963).

149 See Circuit Note: 1964-1965 Term 228.
150Gouled v. United States, 255 U.S. 298 (1921); Silverthorne Lumber Co. v. United 

States, 251 U.S. 385 (1920).
151 Abel v. United States, 362 U.S. 217 (I960); United States v. Jeffers, 342 U.S. 48 

(1951).
152 Work v. United States, 100 U.S. App. D.C. 237, 243 F.2d 660 (1957).
458 Rios v. United States, 364 U.S. 253 (I960); Henry v. United States, 361 U.S. 98 

(1959); Price v. United States, 121 U.S. App. D.C. 62, 348 F.2d 68, cert, denied, 382 U.S. 
888 (1965); Bowling v. United States, 122 U.S. App. D.C. 25, 350 F.2d 1002 (1965); 
Adams v. United States, 118 U.S. App. D.C. 364, 336 F.2d 752 (1964), cert, denied, 379 
U.S. 977 (1965).

154 ------  F.2d ------  (D.C. Cir. 1965), petition for rehearing granted, No. 19256, D.C.
Cir., March 10, 1966.

155 An automobile registration card in the name of the robbery victim. Id. at------ .
155 On the "open view” doctrine see United States v. McDaniel, 154 F. Supp. 1 (D.D.C. 

1957), aff’d, 103 U.S. App. D.C. 144, 255 F.2d 896, cert, denied, 358 U.S. 853 (1958).
151------  p.2d at------ . “The police cannot legalize unconstitutional searches simply by

promulgating and acting pursuant to regulations, no matter how "reasonable’ they may be.” 
Id. at------ .

Illegal Entry

Entry onto the premises searched without authority violates the fourth 
amendment, and any evidence obtained or arrests effected thereby are 
tainted.149 The fourth amendment’s guarantees have been extended well 
beyond one’s home, and may now include an office,150 151 152 hotel room,101 
outdoor trash can,102 or automobile.153 154 Harris (James) v. United States^ 
involved the validity of an entry into an automobile. The automobile 
was seized, and while an officer was locking it, he found evidence155 
which proved highly prejudicial to the defendant at trial. The Govern
ment argued that the officer acted pursuant to a police regulation when 
he opened the car door to roll up the window, and while doing so found 
the evidence in "open view,”156 * The court of appeals rejected this ap
proach, holding that apart from any police regulation the entry must be 
shown to be consensual with a warrant, or without a warrant "where 
procuring a warrant is impractical and . . . the search is incident to a 
lawful arrest.”15' This entry fell within none of the allowable areas.
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The court held the evidence inadmissible because of the unauthorized 
entry into the car and required an entry pursuant to police regulation to 
have an independent basis for validity. The possibility of abuse, the fact 
that the police had time to procure a search warrant, and the admission 
that, in addition to locking the car, the police officer was looking for 
valuables weighed heavily in the court’s decision.158 159

158 Id. at------ .
159 18 U.S.C. § 3109 (1964) provides: "The officer may break open any outer or inner 

door or window of a house, or any part of a house, or anything therein, to execute a search 
warrant, if, after notice of his authority and purpose, he is refused admittance or when neces
sary to liberate himself or a person aiding him in the execution of the warrant.”

160 The Supreme Court has held that the requirements of § 3109 apply equally to an ar
rest, although not stated in the statute. Miller v. United States, 357 U.S. 301 (1958).

161 For a survey of the case law interpreting this requirement, see Shadoan, Law and 
Tactics in Federal Criminal Cases 78-83 (1964).

162 On Lee v. United States, 343 U.S. 747 (1952) (laundry); Fisher v. United States, 
92 U.S. App. D.C. 247, 205 F.2d 702, cert, denied, 346 U.S. 872 (1953) (valet and shoe
shine shop); Smith v. United States, 70 App. D.C. 255, 105 F.2d 778 (1939) (barbershop).

168 353 F.2d 877 (D.C. Cir. 1965).
164 The house was described as being "raided very often, and there is a lot of narcotics in 

and out of this place, and prostitutes hang out there and frequent it, and a lot of bootleg whis
key and games, I guess every type of vice you can imagine goes on in this place . . . .” Id. at 
879, quoting the trial testimony.

165 Id. at 880.
166 "(P]ersons who sell liquor illegally are not often so rash as to invite the general pub

lic to enter. They invite only selected and trusted customers and persons these persons intro
duce. An invitation to all members of a group, even a group that is easy to join, is not an 
invitation to the public.” Id. at 881 (concurring opinion).

In order to effect entry onto private premises to execute a search war
rant158 or to make an arrest160 the police officer must state his authority 
and purpose.161 Where the entry is onto premises to which the public is 
generally invited there is no violation of privacy, and therefore no require
ment that authority and purpose be stated prior to entry.162 In Smith 
(Milton) v. United States,163 164 the court was called upon to decide whether 
the premises in question, a house in which liquor was illegally sold, was 
open to the public.101 The majority found that the trial court could have 
properly determined from the facts that the place was public, and there
fore that the plainclothes officer did not have to state his authority and 
purpose before entry. The apparent reason was that "the establishment 
was maintained for the very purpose of making its contraband available 
to the public.”165 Judge Edgerton, though concurring in the result, dis
agreed with the court’s reasoning: the premises looked like a private resi
dence, was a private residence, the public was not generally invited, and 
the officer had no basis for believing that the public was generally 
invited.166
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Suppression of Evidence

When the police, through a violation of the rights of the individual 
under the fourth amendment or a statutory or judge-made supervisory 
rule, obtain evidence illegally, any person aggrieved by the unlawful 
search and seizure "may move the district court ... for the return of the 
property and to suppress for the use as evidence anything so ob
tained . . . .”167 The judge before whom the motion is made is required 
to hear evidence "on any issue of fact necessary to the decision of the 
motion.”168 * * 171 *

167 Fed. R. Crim. P. 41 (e). This rule has been held to apply only to objects seized. For 
suppression of oral statements see Smith v. Katzenbach, 351 F.2d 810 (D.C. Cir. 1965). There 
the court was concerned with the suppression of oral statements obtained in violation of the 
fourth and fifth amendments. The court held that the party aggrieved could "institute pro
ceedings to restrain the use of the evidence against him, and to do so in anticipation of the 
indictment, by restraining presentation to the grand jury, without being subject to the objec
tion of prematurity.” Id. at 815. The right of the party aggrieved to move for suppression 
is founded on traditional equity powers; these powers are exercised at the discretion of the 
court, which in Smith upheld the district court’s dismissal of the complaint. See also Bur- 
deau v. McDowell, 256 U.S. 465 (1921); Perlman v. United States, 247 U.S. 7 (1918); 
Austin v. United States, 297 F.2d 356 (4th Cir. 1961).

is» Fed. R. Crim. P. 41(e).
ib»349 F.2d 712 (D.C. Cir. 1965).
1™/Z at 712-14.
171 "For this court to persist indefinitely in remanding instead of reversing for such error 

would tend to prevent the rule [41 (e)J from operating as intended.” Battle v. United States, 
120 U.S. App. D.C. 221, 223, 345 F.2d 438, 440 (1965).

172 359 F.2d 1014 (D.C. Cir. 1966).

In Henderson (Oliver) v. United States™ the lower court failed to 
grant defendant a hearing on his pretrial motion to suppress seized nar
cotics. In a per curiam order the case was remanded for a nunc pro tunc 
hearing. In dissent, Chief Judge Bazelon called for a new trial, arguing 
that had there been a pretrial hearing, the defendant might have con
ducted his defense differently, and that on remand the presiding judge 
might be less likely to upset a conviction.1'0 This position is persuasive 
in that it is a better way of assuring initial compliance with the hearing 
requirement of Rule 41(e) of the Federal Rules of Criminal Procedure.1'1 
Implicit in the majority opinion was the belief that on remand a judge 
would be fair. This represents an assumption, whether valid or invalid, 
which must be made if our legal system is to function.

In Rouse v. United States™ decided nine months after Henderson, 
there had been a suppression hearing where the motion was denied al
though there were serious inconsistencies between the stories of the two 
arresting officers. When the motion was renewed at trial, the judge 
refused to consider it because there had already been a full and complete 
hearing, despite the fact that the police officers had by that time removed 
the inconsistency from their stories. The court of appeals held:
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A pre-trial ruling on a motion to suppress does not bind the trial judge 
in all circumstances. New facts, new light on the credibility of govern
ment witnesses, or other matters appearing at trial may cast reasonable 
doubt on the pre-trial ruling. It then becomes the duty of the trial 
judge to consider de novo the issue of suppression and, if necessary, hold 
a hearing out of the presence of the jury.173

173Id. at 1015-16. (Footnotes omitted.)
174 Judge McGowan, concurring, indicated a preference for the narrower ground, although 

he generally disapproves the lack of finality of the pretrial ruling. “The whole point of the 
pre-trial hearing of motions to suppress is to expedite the trial, even to the point of eliminat
ing the need to hold one at all. This objective is, to say the least, obscured when the pre-trial 
hearing judge seems preoccupied with the prospect of the trial judge’s taking a second look.”' 
Id. at 1017 n.l.

173 See generally Circuit Note: 1964-1965 Term 229-50.
173 384 U.S. 436 (1966).
177 Two separate grounds for exclusion of confessions have developed apart from invol

untariness. In the federal courts the Mallory rule excludes those statements obtained in vio
lation of the procedural requirements of Fed. R. Crim. P. 5(a); this rule is based upon the 
Supreme Court's supervisory power over all federal courts. Mallory v. United States, 354 
U.S. 449 (1957). The second rule is based upon the fifth amendment privilege against self
incrimination and the sixth amendment right to assistance of counsel. Miranda v. Arizona, 
384 U.S. 436 (1966); Escobedo v. Illinois, 378 U.S. 478 (1964); Malloy v. Hogan, 378 
U.S. 1 (1964); Massiah v. United States, 377 U.S. 201 (1964); Powell v. Alabama, 287 U.S. 
45 (1932); see Bram v. United States, 168 U.S. 532, 542 (1897). The Bram case, used as 
support by the Supreme Court in Miranda, is strongly criticized in Developments in the Law 
— Confessions, 19 Harv. L. Rev. 938, 978-79 (1966).

773 362 F.2d 959 (D.C. Cir. 1966).
179 For a discussion of the use of threshold statements in the District of Columbia see 

Circuit Note: 1964-1965 Term 232-38.

The court could have rested its decision on the lack of finality of the 
trial judge’s ruling on the motion to suppress;174 instead, it employed the 
much broader ground that a trial judge has a positive duty to consider the 
suppression issue.

CONFESSION SUPPRESSION

No significant change or development in District of Columbia law on 
the admissibility of confessions occurred this term.175 * Those cases de
cided were overshadowed by the far-reaching Supreme Court opinion in 
Miranda v. Arizona.116

The Voluntariness Approach

Though recent doctrines have suppressed incriminatory statements on 
more easily determinable constitutional and procedural grounds,177 invol
untariness remains perhaps the most basic of all reasons for exclusion. 
In Pyles v. United States1™ the court of appeals was faced with a "thresh
old” admission.179 A motorcycle patrolman, having received a radio 
report of a robbery and a partial description of the perpetrator, proceeded 
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immediately to the scene of the crime. Onlookers indicated to the 
policeman the direction in which the robber fled. After a short pursuit 
the officer encountered appellant, dismounted, drew his revolver, and 
warned the fleeing man to stop. Appellant obeyed and was searched.180 
When asked by fhe officer why he committed the holdup, he allegedly 
replied, "I needed the money.”181 On appeal, it was argued that the trial 
court, at a Jackson v. Denno1*2 hearing, should as a matter of law have 
ruled the admission involuntary because the officer was at the time point
ing a revolver in appellant’s direction. The court of appeals disagreed. 
Stating that it is conceivable that nervousness from facing a policeman’s 
pistol might lead some persons to "uncontrollable verbalizing,” the court 
did not find appellant to be "a person of such acute emotional vulnera
bility.”183

180 In addition to money, a fully loaded .38-caliber pistol was found in defendant’s pants 
pocket. 362 F.2d at 961.

181 Ibid.
182 3 78 U.S. 368 (1964). The Supreme Court held that whenever there is a question of 

voluntariness, the trial court must resolve every issue against the defendant before submitting 
the statement to the jury; only then can the jury hear evidence and determine voluntariness. 
See Hutcherson v. United States, 122 U.S. App. D.G 51, 351 F.2d 748 (1965). The court of 
appeals remanded two cases this term for Jackson v. Denno hearings. Proctor v. Anderson, 
361 F.2d 557 (D.C. Cir. 1966); Curtis v. United States, 349 F.2d 718 (D.C. Cir. 1965).

183 362 F.2d at 961-62.
184 This holding may have become questionable under the subsequent ruling of Miranda,

which states that in-custody interrogation begins whenever an individual’s freedom of action 
is limited in any way. 384 U.S. at 477. The majority in Pyles said that there was nothing 
to suggest "that appellant believed that if he did not respond to the question as he did, he 
would promptly be shot in cold blood . . . .” 362 F.2d 962. Judge Edgerton, dissenting,
argued that "in the prisoner’s situation ... it would take considerably more fortitude than 
most of us have to refuse to answer the policeman’s question.” Id. at 963.

185 Ibid.
18«318 U.S. 332 (1943).
187 3 54 U.S. 449 (1957); see Circuit Note: 1964-1965 Term 230-42.

The court’s rationale was a very practical one: the arrest occurred in 
broad daylight; the defendant appeared to be dangerous; the officer was 
working alone and in the open; and the question was not the beginning of 
an interrogation to elicit a confession.184 185 * 187 "His [the officer’s] was a re
mark . . . not extraordinary under the strained and fast-moving events 
which characterized the apprehension of appellant.”18’’

The McNabb-Mallory Approach

A distinct ground for suppressing confessions is police violation of 
certain procedural requirements. Thus in McNabb v. United States™ 
and Mallory v. United States1*' the Supreme Court held inadmissible any 
statement made in violation of the procedural requirement that an accused 
must be presented before a magistrate or commissioner and advised of 
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his rights without unnecessary delay. This exclusionary rule is based not 
on constitutional due process requirements, but rather on the supervisory 
power of the Supreme Court over the federal court system.

In Harrison v. United States,163 two of the defendants, Sampson and 
White, after interrogation which had begun at 6 p.m., made confessions 
which the police reduced to writing. They were not booked until 1:30 
a.m. the following morning, and appearance before a commissioner did 
not take place until 10 a.m. The Government had conceded, and the 
bench agreed, that Sampson’s confession should not have been .received in 
evidence at trial;* 189 the court went on to reverse White’s conviction merely 
because of the length of the interrogation.190 * 192 193

188359 F.2d 2i4 (D.C. Cir. 1965).
189 Brief for Appellee, p. 7. Apparently it was argued at trial that the confessions were 

voluntary. 359 F.2d at 218-19. The court found Sampson’s presence and participation in 
the questioning involuntary since his interrogation was admittedly for the purpose of obtain
ing admissions relating to the crime. LZ. at 218.

190 Sampson was questioned for six hours and White for four before their statements 
were reduced to writing. Brief for Appellee, pp. 9-10, 12. For a discussion of the length of 
interrogation as it relates to Mallory, see Circuit Note: 1964-1965 Term 232-38. The Harri
son court cited an earlier decision on this point. Seals v. United States, 117 U.S. App. D.C. 
79, 325 F.2d 1006 (1963), cert, denied, 376 U.S. 964 (1964). In that case questioning be
gan at 4:30 p.m., admissions followed at about 7:10 p.m., and presentment to the commis
sioner occurred at 7:45 p.m. The issue was whether there had been an arrest on probable 
cause or no arrest at all, for if there was no arrest, argued the Government, there was no pre
sentment requirement. The Seals court held that absent probable cause there should have 
been no arrest; with probable cause, there was unnecessary delay in presentment. Id. at 81-82, 
325 F.2d at 1008-09.

119 U.S. App. D.C. 10, 336 F.2d 929 (1964).
192 "At one time this court had thought that such statements might be received in evidence. 

But a division of this court (one judge dissenting) has latterly held otherwise in Killough v. 
United States. We deem ourselves bound to follow that ruling.” 359 F.2d at 219. (Foot
notes omitted.)

19390 U.S. App. D.C. 2, 193 F.2d 24 (1951), cert, denied, 343 U.S. 908 (1952).
194 119 U.S. App. D.C. at 13, 336 F.2d at 932.

A slightly different problem arose in connection with statements 
made to jail classification officers by White and Sampson. The court 
held such statements inadmissible solely on the precedent of Killough v. 
United States™1 although in language indicating disapproval of that 
case.102 It is submitted that the Killough rationale neither supports nor 
requires exclusion of these statements. Tyler v. United States™3 estab
lished the rule that information given by an accused to jail classification 
officers was admissible. But the court in Killough held that use at trial 
of statements the accused made to a classification officer in reliance on 
the officer’s express promise to keep the information confidential violated 
the "rule of fundamental fairness required by the due process clause.”194 
In Harrison there was no mention of a promise, nor any indication by the 
jail classification officer that statements made would not or could not be 
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used. It would therefore seem that the general rule of admissibility of 
such statements should apply unless Miranda v. Arizona195 abrogated that 
rule.

195 3 84 U.S. 436 (1966). Miranda would apparently require that an accused be informed 
of his right to remain silent and that the statements he makes to a jail classification officer can 
and will be used in court against him. "It is only through an awareness of these consequences 
that there can be any assurance of real understanding and intelligent exercise of the privilege 
[of remaining silent].” Id. at 469.

198 362 F.2d 965 (D.C. Cir. 1966).
197 d.C. Code Ann. § 22-2205 (1961).
198 362 F.2d at 966.
199 For a discussion of cases which consider length of interrogation vis-à-vis Mallory see 

Circuit Note: 1964-1965 Term 232-38.
200 384 U.S. 436 ( 1966).
291 The Court stated :

If a statement made were in fact truly exculpatory it would, of course, never be 
used by the prosecution. In fact statements merely intended to be exculpatory by 

Exculpatory Statements. A denial given to an interrogator is
doubtlessly meant to exculpate, not incriminate, the person denying. 
Nevertheless, skillful interrogation can often turn an intended denial into 
an admission of guilt. The appellant in Goodman v. United States196 
was charged with unauthorized use of a motor vehicle, a felony under 
District law.197 The indictment stated that appellant "feloniously did 
take . .. one certain automobile ... and did operate and drive [it] . . . .”198 199 
Appellant admitted to police that he was in the stolen car, but denied that 
he was driving; the admission came at the station house prior to present
ment before a commissioner and an hour to an hour and a half after 
arrest. When it was offered into evidence, defense counsel objected on 
Mallory grounds. The prosecutor’s argument, which the trial court ac
cepted, was that Mallory was inapplicable because the statement was 
exculpatory. The trial court charged the jury, however, that being a 
passenger in the stolen car constituted guilt of the offense charged. The 
court of appeals found that regardless of the exculpating intent of the 
statement when made, the jury instruction changed it into a confession of 
guilt. In reversing and remanding the case for a hearing to determine if 
the one and a half hour delay in presentment violated Mallory, the court 
noted that once the statement was admitted as exculpatory, any such 
hearing at trial would have been "academic.”189

Since Goodman was decided, the Supreme Court has eliminated any 
further distinction between exculpatory and incriminatory statements. 
In Miranda v. Arizona,200 Mr. Chief Justice Warren, speaking for the 
five-to-four majority, ruled that the fifth amendment’s privilege against 
self-incrimination extends to all statements made to interrogators, re
gardless of their seemingly exculpatory nature;201 the privilege "does 
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not distinguish degrees of incrimination.”202 With Miranda applicable 
to both state and federal cases,203 the Goodman problem should not arise 
again. Any statement, whether "exculpatory” or not, must have been 
given with advice of counsel, or after conscious waiver of the rights 
which had been explained to the person questioned in the four-fold warn
ing Miranda requires.204 * 206

the defendant are often used to impeach his testimony at trial or to demonstrate 
untruths in the statement given under interrogation and thus to prove guilt by im
plication. These statements are incriminating in any meaningful sense of the word 
and may not be used without full warnings and effective waiver required for any 
other statement.

Id. at 477.
202 Id. at 476.
203 Id. at 463 & n.32.
204 Before an individual can be lawfully interrogated he must be informed (1) that he 

has a right to remain silent; (2) that anything he says may be used against him; (3) that he 
has a right to have the assistance of counsel at the interrogation; and (4) that he has a right 
to have counsel appointed if he cannot afford one. Furthermore, if at any point during the 
questioning the individual indicates his desire to remain silent, all interrogation must cease. 
Id. at 478-79.

205353 F.2d 870 (D.C. Cir. 1965).
206 378 U.S. 478 (1964). This term Judge Burger criticized use of the Escobedo decision 

as the "sovereign remedy” to relieve every complaint a defendant may have. Kennedy v. 
United States, 353 F.2d 462, 464 (D.C. Cir. 1965). The case held Escobedo inapplicable 
to identification of a robber by his victims, when police arrived before the robber fled the 
scene.

207 See Circuit Note: 1964-1965 Term 243 & n.242.
208 353 F.2d at 872. But see notes 200-04 supra and accompanying text.
209 353 F.2d at 872. But see Miranda v. Arizona, 384 U.S. 436, 477 (1966).
210 See note 201 supra.

The Escobedo Approach

In Pennewell v. United States™ appellant contended that state
ments made by him to a police detective before indictment or arrest were 
admitted at trial in violation of the rule in Escobedo v. Illinois™ He 
argued that his statements were inadmissible because the detective had 
not warned him of his right to remain silent and to consult counsel. The 
court of appeals, construing Escobedo narrowly,207 refused to accept this 
argument for two reasons. First, the court determined that the statements 
were "not confessions but explanations, under a denial of wrong-doing,” 
that is, exculpatory.208 Second, the court held that "Escobedo plainly 
does not require counsel in a case like this where non-coercive question
ing was carried on in the course of a routine police investigation prior to 
arrest . . . .”209 The court’s characterization of the statement as excul
pating has almost certainly been invalidated by Miranda’s elimination of 
the incriminatory-exculpatory dichotomy.210 The second basis of Penne
well, that the statements were made in answer to routine investigation 
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and therefore admissible, is at least questionable in light of Miranda. 
Escobedo required presence of counsel when the case shifted from the 
investigatory to the accusatory stage.211 Miranda speaks of "in-custody 
interrogation,”212 appearing to apply the safeguards at an even earlier 
point in time, "when the individual is first subjected to police interrog- 
tion while . . . deprived of his freedom of action in any way.”21' Since 
Pennewell was decided before Miranda, the court of appeals did not dis
cuss whether the appellant was deprived of his freedom of action in any 
way while questioned by the detective. The court will closely examine 
such questioning in the future.214

211 378 U.S. at 490-91- The court in Pennewell relied on the fact that police were not 
trying to get defendant to make incriminatory statements. 353 F.2d at 872; see Harrison v. 
United States, 359 F.2d 214, 218 (D.C. Cir. 1965).

212 384 U.S. at 475.
213 at 477. This statement may cause problems in the area of threshold confessions, 

where, upon capture "in hot pursuit," a suspect makes a damaging admission. If a pistol is 
being pointed in his direction, can he be said to have “freedom of action”? See Pyles v.
United States, 362 F.2d 959 (D.C. Cir. 1966), discussed in text accompanying notes 178-85 
supra.

2H In Naples v. United States, 359 F.2d 276 (D.C. Cir. 1966), the court of appeals held 
that a confession found admissible under both the voluntariness and Mallory approaches could 
be reconsidered in light of new reasons for exclusion set forth in Escobedo, which had not 
been decided when the previous determinations were made.

215Ballard v. United States, 329 U.S. 187 (1946); Thiel v. Southern Pac. Co., 328 U.S.
217 (1946).

21® Frazier v. United States, 335 U.S. 497, 503 (1948); Glasser v. United States, 315 U.S. 
60, 87 (1942); McManaman v. United States, 327 F.2d 21, 23 (10th Cir.), cert, denied, 377 
U.S. 945 (1964); United States v. Dennis, 183 F.2d 201, 216 (2d Cir. 1950), aff’d, 341 
U.S. 494 (1951).

217 356 F.2d 787 (D.C. Cir. 1965).
218 The Supreme Court has held that intentional exclusion of a class requires reversal. 

Ballard v. United States, 329 U.S. 187, 193 (1946) (intentional exclusion of women from 
petit jury); Theil v. Southern Pac. Co., 328 U.S. 217, 221 (1946) (intentional exclusion of

PRELIMINARY PROCEEDINGS
Juries

Grand and petit juries serving federal courts may not be so selected 
as systematically and intentionally to exclude members of economic, so
cial, religious, racial, political, and geographic groups who are otherwise 
legally qualified to serve.215 A defendant challenging his indictment or 
conviction on this ground has the burden of proving facts which support 
his allegation.216 In Ware v. United States?'1 appellant claimed that the 
grand jury which indicted him and the petit jury which convicted him 
were drawn from lists from which all pardoned and amnestied criminals 
had been excluded. The court found Ware’s contention insufficient to 
support reversal of his conviction because there was no proof that the 
pardoned-criminal class had been intentionally excluded.218 Moreover,
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appellant failed to show that in fact there existed members of such a class 
who were otherwise eligible for jury duty and who could thus have been 
excluded."19 The court was unwilling to admit that there had been any 
serious irregularity, let alone reversible error.219 220

wage earners from petit jury); Smith v. Texas, 311 U.S. 128 (1940) (intentional exclusion 
of a racial group from petit jury). The Ballard Court stressed that prejudice to the defendant 
need not be shown. It reasoned that the “systematic and intentional exclusion of women 
[for example] . . . deprives the jury system of the broad base it was designed by Congress 
to have in our democratic society.” 329 U.S. at 195.

219 356 F.2d at 790. In applying similar standards under the fourteenth amendment to 
state prosecutions, the Supreme Court has required proof that the class existed and that some 
members thereof were eligible for jury duty. Hernandez v. Texas, 347 U.S. 475, 479-81 
(1954); Avery v. Georgia, 345 U.S. 559 (1953); Norris v. Alabama, 294 U.S. 587 (1935).

220 356 F.2d at 791. Avoiding the question of whether the class of pardoned and amnes
tied criminals was a class whose intentional exclusion would require dismissal of the indict
ment, the court stated that even if such exclusion were reversible error, the jury commissioners 
were unaware of the law making this class eligible, D.C. CODE ANN. § 11-2301 (a) (1) 
(Supp. V, 1966), and could not have excluded it intentionally. Thus ignorance of the law 
is an excuse for not including eligible classes on the jury rolls. See 356 F.2d at 790-91.

221 352 F.2d 449 (D.C. Cir. 1965).
222 Appellant and two other witnesses allegedly conspired to falsify testimony at the grand 

jury hearing. Brief for Appellee, pp. 2-7.
223 The Code then provided that additional grand juries should be called by the chief 

judge of the district court or, in his absence, by the senior district judge, and should serve 
until the end of the term of court which called them unless sooner discharged. Act of May 
19, 1922, ch. 194, § 204a, 42 Stat. 543, as amended.

224 352 F.2d at 450.
225 Id. at 451; Brief for Appellee, pp. 40-41.
226 3 52 F.2d at 450-51; cf. Kay v. United States, 303 U.S. 1 (1938); United States v. 

Kapp, 302 U.S. 214, 217-18 (1937); Ogden v. United States, 303 F.2d 724, 731 (9th Cir. 
1962), cert, denied, 576 U.S. 973 (1964).

227 The rules supersede prior inconsistent legislation. 18 U.S.C. § 3771 (1964).
228 Rule 6 requires that grand juries be called by "the court” and serve eighteen months 

or until dismissed. Fed. R. Crim. P. 6(a), (g).
229 352 F.2d at 451. While the grand jury in the instant case served before 1963, it is

Appellant in Shimon v. United States221 was convicted of obstructing 
justice by impeding a grand jury investigation.222 223 On appeal he urged 
that the grand jury in question was improperly impaneled because it was 
not called by the chief or senior district judge, and was sitting beyond the 
term prescribed by the District of Columbia Code222 The court held that 
"Congress’ concern with the obstruction of justice may not be avoided by 
such empty technicalities.”224 Because appellant appeared before the 
grand jury, and all parties considered it "active and sitting,”225 its validity 
could not be questioned in a subsequent criminal prosecution.226 In addi
tion, said the court, the Federal Rules of Criminal Procedure govern 
prior inconsistent District law.227 Since the rules provide that a grand 
jury may be called by any district judge,228 the impaneling was proper, 
and the jury could be the subject of an obstruction of justice.229
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Indictment

Rule 8 of the Federal Rules of Criminal Procedure allows joinder in 
an indictment of offenses230 and of defendants.231 * After examining both 
aspects of the rule this term, the court adhered to past decisions.

relevant to note that last term the court of appeals held that even though the superseded grand 
jury provision of the D.C. Code was included in the 1963 recodification of the code, D.C. 
Code Ann. § 11-2306 (Supp. V, 1966), this was a legislative oversight, and the rules still 
controlled. United States v. Wallace & Tiernan, Inc., 121 U.S. App. D.C. 245, 249, 349 F.2d 
222, 226 (1965).

230 Rule 8(a) provides: "Two or more offenses may be charged in the same indictment 
... if the offenses charged . . . are of the same or similar character or are based on the same 
act or transaction or on two or more acts or transactions connected together or constituting 
parts of a common scheme or plan.”

231 Rule 8(b) provides:
Two or more defendants may be charged in the same indictment or information if 
they are alleged to have participated in the same act or transaction or in the same 
series of acts or transactions constituting an offense or offenses. Such defendants 
may be charged in one or more counts together or separately and all the defendants 
need not be charged in each count.

232356 F.2d 792 (D.C. Cir. 1966).
233 Prejudice is the principal objection to joinder of offenses. There are several reasons 

why prejudice may result: danger of the defendant confusing separate defenses; possible in
ference of guilt by the jury from the defendant’s seemingly criminal disposition; possible 
cumulation of proof by the jury where the evidence on each count is weak; and a "latent feel
ing of hostility” in the jury caused by charging more than one crime. Drew v. United States, 
118 U.S. App. D.C. 11, 14, 331 F.2d 85, 88 (1964), Circuit Note: 1964-1965 Term 250-52.

234 The court indicated that while two different victims were involved, the modus operands 
of each crime was identical. 356 F.2d at 793. Compare Drew v. United States, supra note 
233, at 16 & n.ll, 331 F.2d at 90 & n.ll.

235 fed. r. Crim. P. 14 allows relief from prejudicial joinder before trial; once invoked 
the rule is discretionary with the trial judge. Opper v. United States, 348 U.S. 84, 95 (1954); 
Fernandez v. United States, 329 F.2d 899, 906 (9th Cir. 1964). For construction of a similar 
earlier provision, see Stilson v. United States, 250 U.S. 583 (1919); United States v. Ball, 
163 U.S. 662 (1896); Pointer v. United States, 151 U.S. 396 (1894).

236 fed. R. Crim. P. 52(b).
237 356 F.2d at 793.
238 There is always a danger that a jury will "cumulate” the evidence on each count. 

Therefore care must be taken that the evidence is kept as distinct as possible. E.g., Daly v. 
United States, 119 U.S. App. D.C. 353, 342 F.2d 932 (1964), cert, denied, 382 U.S. 853 
(1965); Drew v. United States, 118 U.S. App. D.C. 11, 331 F.2d 85 (1964); Maurer v. 
United States, 95 U.S. App. D.C. 389, 222 F.2d 414 (1955).

Joinder of Offenses. In Gray v. United States'*"1 appellant
urged that he had been prejudiced233 by being tried on two counts of rob
bery at the same time.234 235 Though appellant had made no objection to the 
joinder at trial,230 the court searched the record and found no plain 
error,236 emphasizing that the testimony made evident the distinction be
tween the offenses, that each victim identified appellant independently,237 
and that the trial judge in his review for the jury was careful to treat the 
evidence on each charge separately.238 Therefore a separate trial on each 
count was not required.
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Six defendants in Cupo v. United States229 were indicted for con
spiracy210 to violate the District’s false pretenses statute,* 240 241 and five of 
them were charged with substantive violations of that statute. The court 
of appeals, finding certain of the charges properly joined, held that mere 
similarity of offenses242 was not sufficient in itself to permit joinder.243 
Although rule 8 permits the slight prejudice which necessarily results 
from joinder, it does not permit "cumulation of prejudice by charging 
several defendants with similar but unrelated offenses.”244

239359 F.2d 990 (D.C. Cir. 1966).
240 18 U.S.C. § 371 (1964).
241 D.C. Code Ann. § 22-1301 (1961).
242 Certain of the appellants were accused of fraudulently obtaining merchandise on credit 

at one store, and returning it for cash at another. Others were charged with making false 
statements regarding employment in order to get automobiles. 359 F.2d at 992.

243 id. at 993, citing Ward v. United States, 110 U.S. App. D.C. 136, 289 F.2d 877 
(1961); United States v. Welsh, 15 F.R.D. 189 (D.D.C. 1953); see 8 Moore, Federal 
Practice 5 8.04[2] (Cipes ed. 1965).

244 359 F.2d at 993.
245 fed. R. Crim. P. 14.
246 359 F.2d at 993-94.
241 Franklin v. United States, 117 U.S. App. D.C. 331, 330 F.2d 205 (1964); Young v. 

United States, 109 U.S. App. D.C. 414, 288 F.2d 398 (1961), cert, denied, 372 U.S. 919 
(1963); Smith v. United States, 86 U.S. App. D.C. 195, 180 F.2d 775 (1950); Fed. R. Crim. 
P. 12(b)(2).

248 See note 233 supra.
24» 359 F.2d at 993-94; see cases cited note 235 supra.
25» 363 F.2d 306 (D.C. Cir. 1966).
251 Id. at 307. Rule 11 formerly provided in part: "The court may refuse to accept a 

Joinder of Defendants. Whereas the remedy for improper join
der of offenses is a separate trial on each count, improper joinder of de
fendants is corrected by a grant of severance.245 The Cupo court found 
that prejudice from the improper joinder of four of the appellants was not 
great enough to suggest to the trial court a sua sponte motion for sever
ance.210 Since the four did not move at trial for severance, they waived 
their rights under rule 8.24' The considerations involved in joinder of 
defendants are generally the same as for joinder of offenses,248 and as the 
court of appeals indicated in Cupo, the trial court’s discretion will not 
readily be overturned.249 *

Plea

Refusal to Accept Guilty Plea. In McCoy v. United States259
the court affirmed a refusal to accept a guilty plea, even though it ap
peared that the defendant’s plea met all the requirements of Rule 11 of 
the Federal Rules of Criminal Procedure.251 The trial judge had been 
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unwilling to accept the plea because the defendant would not admit he 
committed the crime. The court ruled that the permissive language of 
rule 11 allows a trial judge to refuse to accept a guilty plea when there is 
good reason therefor,252 and is not limited to situations where the rule 
requires refusal;253 at the same time, the court indicated that a trial court 
is not necessarily precluded from accepting a guilty plea just because the 
accused refuses to admit to the crime.254 255 256 257 258 Important to this particular 
ruling was the fact that McCoy’s plea was offered to a less serious offense 
than the one charged in the indictment.2“5

plea of guilty, and shall not accept the plea without first determining that the plea is made 
voluntarily with understanding of the nature of the charge.” Fed. R. Crim. P. 11, 327 U.S. 
842 (1945). Subsequent to McCoy, rule 11 was amended to require that before the court 
accept the plea it address the defendant personally, that defendant understand the consequences 
of a guilty plea, and that the court be satisfied that there is a factual basis for the plea. Fed. 
R. Crim. P. 11.

252 E.g., In the Matter of Williams, 165 F. Supp. 879, 881 (D.D.C. 1958) (possible 
mental incompetency good reason to refuse guilty plea).

253 363 F.2d at 307; accord, Overholser v. Lynch, 109 U.S. App. D.C. 404, 407-08, 288 
F.2d 388, 391-92 (1961), rev’d on other grounds, 369 U.S. 705 (1962); see City of Burbank 
v. General Elec. Co., 329 F.2d 825, 831, 835 n.12 (9th Cir. 1964) (dictum).

234 The court argued that it would not be error to accept a guilty plea from an accused 
who, "though believing in or entertaining doubts respecting his innocence, might reasonably 
conclude a jury would be convinced of his guilt and that he would fare better in the sentence 
by pleading guilty . . . .” 363 F.2d at 308. McCoy’s plea, offered to an offense which
carried one-tenth the maximum penalty of the charged offense, helped convince the court 
that the trial judge had discretion to refuse his plea. The 1966 amendment to rule 11 requires 
that the trial judge reject a guilty plea if he is not "satisfied that there is a factual basis” 
therefor. Fed. R. Crim. P. 11.

255 363 F.2d at 308. The indictment charged unauthorized use of a motor vehicle, 
punishable by a fine not exceeding $1,000 and/or imprisonment not exceeding five years. 
D.C. CODE Ann. § 22-2204 (1961). After the Government presented its case, a plea to 
the lesser offense of taking property without right, punishable by a fine not exceeding $100 
and/or not exceeding six months imprisonment, was discussed, and defendant wished to 
plead to this offense. D.C. CODE Ann. § 22-1211 (1961).

256 121 U.S. App. D.C. 243, 349 F.2d 220 (1965).
257 Former rule 11 and the Resolution of the District Judges, June 24, 1959, appearing 

in Everett v. United States, 119 U.S. App. D.C. 60, 61 n.3, 336 F.2d 979, 980 n.3 (1964), 
called for judicial inquiry into motives and circumstances before accepting the plea. The 
trial judge in Bishop had stated: "I don’t ask those foolish questions. I don’t go through 
that foolish ritual." 121 U.S. App. D.C. at 244, 349 F.2d at 221. The court was not 
amused.

258 Proof that Bishop had been influenced by such factors would have been a sufficient 
ground for leave to withdraw. See Everett v. United States, 119 U.S. App. D.C. 60, 63-64, 
336 F.2d 979, 982-83 (1964), Circuit Note: 1964-1965 Term 252.

Withdrawal of Guilty Plea. In Bishop v. United States™ it was
conclusively established that defendant’s guilty plea had been accepted 
without the findings which must be made under rule 11.251 The trial 
judge did not question whether Bishop made the plea voluntarily, or 
whether he was influenced by coercion or promise of a lighter sentence.2’’8 
The court held that these circumstances justified considering Bishop’s mo



36 The Georgetown Law Journal {Vol. 55: 3

tion on appeal under the permissive standard applying to withdrawal 
motions made before sentencing, notwithstanding that a claim of inno
cence is normally a necessary precondition to withdrawal of a guilty plea 
after sentencing,259 that is, "if for any reason the granting of the privilege 
seems fair and just.”260

259 Smith V. United States, 116 U.S. App. D.C. 404, 408, 324 F.2d 436, 440 (1963), 
cert. denied, 376 U.S. 957 (1964); Watts v. United States, 107 U.S. App. D.C. 367, 371, 278 
F.2d 247, 251 (I960).

260Gearhart v. United States, 106 U.S. App. D.C. 270, 273, 272 F.2d 499, 502 (1959), 
quoting Kercheval v. United States, 274 U.S. 220, 224 (1927). (Emphasis added in Gear
hart.) See generally Circuit Note: 1964-1965 Term 252-53.

261 D.C. Code Ann. § 11-1551 (Supp. V, 1966).
262 In 1959, the court of appeals said that a child who commits an offense "is not accused 

of a crime [and] . . . not deemed to be criminal .... In effect he is exempt from the criminal 
law.” Pee v. United States, 107 U.S. App. D.C. 47, 49, 274 F.2d 556, 558 (1959); see Harling 
v. United States, 111 U.S. App. D.C. 174, 177-78, 295 F.2d 161, 164-65 (1961); D.C. Code 
Ann. § 16-2308 (Supp. V, 1966). Harling discusses the parens patriae function of juvenile 
proceedings, which stresses rehabilitation, not punishment: "[P]rinciples of 'fundamental 
fairness’ govern in fashioning procedures and remedies to serve the best interests of the child.” 
Ill U.S. App. D.C. at 176, 295 F.2d at 163.

The Supreme Court appears skeptical of the practical application of parens patriae'. 
"There is evidence, in fact, that . . . the child receives the worst of both worlds: that he gets 
neither the protections accorded to adults nor the solicitous care and regenerative treatment 
postulated for children.” Kent v. United States, 383 U.S. 541, 556 (1966). For operation 
and criticism of other juvenile court systems see Handler, The Juvenile Court and the Adver
sary System, 1965 Wis. L. REV. 7; Paulsen, Fairness to the Juvenile Offender, 41 MlNN. L. 
Rev. 547 (1957); Note, Juvenile Delinquents: The Police, State Courts, and Individualized 
Justice, 79 Harv. L. Rev. 775 (1966).

263 D.c. Code Ann. § 11-1553 (Supp. V, 1966). If the crime charged is punishable 
by death or life imprisonment, jurisdiction may be waived regardless of defendant’s age.

264359 p2d 214 (D.C. Cir. 1965) (en banc).
265 Harrison was in police custody on adult charges at the time of questioning. See note 

267 infra. The issue of involuntariness was not raised. Since Harrison had not been prompt

JUVENILE PROCEEDINGS

Juvenile Court Jurisdiction

The Juvenile Court of the District of Columbia has original and ex
clusive jurisdiction over persons under twenty-one years of age charged 
with violating the law prior to their eighteenth birthday.261 Juvenile pro
ceedings are civil, not criminal, in nature;262 however, jurisdiction over 
persons sixteen years of age or older charged with a felony may be waived 
to the district court for trial of the individual as an adult.263

In Harrison v. United States^4 the court of appeals broadly con
strued the meaning of the term "exclusive jurisdiction.” Harrison, ques
tioned in connection with a murder committed on March 8, I960, made 
incriminating admissions and a confession to the police on March 21.265 
He had become eighteen on March 18. The court examined its earlier 
holding that admissions made while a person was questioned under 
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juvenile auspices were inadmissible in a subsequent criminal trial.266 The 
majority applied the same rule to Harrison’s statements despite the fact 
that no juvenile proceedings had yet been instituted against him, and that 
he was in custody solely on adult charges at the time of questioning.267 
The court held that juvenile court jurisdiction attaches exclusively "from 
the moment a child commits an offense.”268

ly presented to the commissioner on the murder charge, a three-judge panel prior to the re
hearing en banc held his confession, reduced to writing, and a statement made to a jail clas
sification officer inadmissable on the basis of Killough v. United States, 114 U.S. App. D.C. 
305, 315 F.2d 241 (1962) (en banc). 359 F-2d at 222. See generally notes 191-95 supra 
and accompanying text.

266 Harling v. United States, 111 U.S. App. D.C. 174, 295 F.2d 161 (1961).
267 Harrison was held in lieu of bail on a breaking and entering charge, and was serving 

sentences for three traffic convictions. All four offenses occurred on March 18, the day he 
became eighteen; they therefore presented no juvenile question. 359 F.2d at 219.

268 Id. at 228. If the juvenile court had waived jurisdiction before questioning, the oral 
statements would, of course, have been admissible. Since it was not clear that juvenile court 
jurisdiction had attached when Harrison was questioned, the trial court itself was not sure 
whether waiver applied. See the trial transcript excerpt, id. at 227-28 n.14.

269 Id. at 229. Judges Miller, Burger, and Tamm joined in the dissent.
279 Id. at 230.
anD.C. Code Ann. § 11-1551 (Supp. V, 1966).
272 3 5 9 F.2d at 231.
273 The court gave three reasons for rejecting the jurisdictional argument: (1) the juve

nile court was established by congressional, not constitutional, authority, and is therefore not 
controlled by the "case or controversy” requirement; (2) there was possible "anticipatory 
jurisdiction”; and (3) an "important judicial function” of a court is to exclude improperly 
obtained evidence acquired before its jurisdiction formally attached. Id. at 228 n.15.

274 Otherwise, the court said, Harrison would be consigned to limbo, "too young for the 
protection afforded adults, but too old for the protection of the exclusive Juvenile Court juris
diction.” Id. at 228.

275 See generally Long v. United States, 360 F.2d 829, 832-34 (D.C. Cir. 1966) (juve
nile witness not afforded Mallory rule protection).

Judge Danaher dissented,269 arguing that the earlier juvenile "had been 
charged”2'0 with a crime at the time he was questioned, whereas Harrison 
had not. The statute gives the juvenile court jurisdiction only over those 
charged with crime.271 Therefore, "Juvenile Court jurisdiction over Har
rison adhered only when on the afternoon of March 21, Harrison for the 
first time was charged in the Juvenile Court with [the] . . . murder.”“7“ 
The majority answered that a person can be “within” or "under” a court’s 
jurisdictional protection even though jurisdiction attaches formally only 
when a charge is filed.273 The rehabilitative purposes of juvenile proce
dures require this protection274 275 because a youth does not have the consti
tutional safeguards which are available to criminal defendants.2"’

Waiver of Jurisdiction

Waiver of jurisdiction by the juvenile court to the district court is a 
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"critically important” proceeding.2'0 Its importance was emphasized in 
two areas this term: access to social documents by defense counsel and 
full investigation by the juvenile court before waiver. Although the 
court of appeals decided no new cases dealing with access, the Supreme 
Court, reversing last term’s Kent v. United States?'1 ruled that counsel 
must be able to obtain a child’s social records, both for opposing waiver 
in the juvenile court and for challenging in the district court a waiver 
already made.2'8 In its Kent decision, the court of appeals had denied 
counsel access because his sole purpose in obtaining the records was to 
attack waiver in the juvenile court.276 277 278 279 A subsequent court of appeals 
case, Watkins v. United States,280 allowing access only to challenge waiver 
in the district court,281 was overruled by the Supreme Court’s Kent to the 
extent it was inconsistent with the right to full access.282

276Black (Larry) v. United States, 355 F.2d 104, 105 (D.C. Cir. 1965).
277 119 U.S. App. D.C. 378, 343 F.2d 247 (1964), rev'd, 383 U.S. 541 (1966), Cir

cuit Note: 1964-1965 Term 256-57.
278 383 U.S. at 563.
278 Concerning social records the court of appeals had stated that a defense counsel’s role 

"is not to denigrate the {juvenile court] staff’s submissions and recommendations.” 119 
U.S. App. D.C. at 389, 343 F.2d at 258. The Supreme Court held that counsel’s role is pre
cisely to denigrate such matters:

There is no irrebuttable presumption of accuracy attached to staff reports. If a 
decision on waiver is "critically important” it is equally of "critical importance” 
that the material submitted to the judge—which is protected by the statute only 
against "indiscriminate” inspection—be subjected ... to examination, criticism 
and refutation.

383 U.S. at 563.
280 119 U.S. App. D.C. 409, 343 F.2d 278 (1964), Circuit Note: 1964-1965 Term 

254-56.
281 Id. at 412, 343 F.2d at 281.
282 3 83 U.S. at 563 n.31.
283 The Supreme Court in Kent mentions bail, indictment, speedy and public trial by 

jury, and immunity from self-incrimination as some nonapplicable procedural rights. Id. at 
555. The right to counsel, however, is secured to juveniles in the District of Columbia. 
Shioutakon v. District of Columbia, 98 U.S. App. D.C. 371, 236 F.2d 666 (1956).

284 383 U.S. at 553.
285D.C. Code Ann. § 11-1553 (Supp. V, 1966).

Although most constitutional safeguards applicable to criminal pro
ceedings do not apply to juvenile cases,283 there must at least be "pro
cedural regularity sufficient in the particular circumstances to satisfy the 
basic requirements of due process and fairness.”284 Standards of due 
process and fairness were applied this term to procedures under the Dis
trict of Columbia Code which specify that the juvenile court may waive 
jurisdiction after "full investigation.”285 Unfortunately, the statute does 
not specify what factors are to be investigated, nor how thorough the in
vestigation must be. In Kent the Supreme Court imposed strict require
ments to implement the full investigation: a hearing, specific findings by
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the juvenile court, and a statement of reasons for waiver.286 Right to 
counsel and access to social documents, reasoned the Court, are necessary 
to insure full investigation. If after these requirements are met review of 
waiver is sought, the reviewing court must have before it a statement of 
reasons and not be "remitted to assumptions” that adequate reasons 
exist.287 288 289

286 383 U.S. at 561. The Court held that the hearing may be informal and need not 
"conform with all the requirements of a criminal trial or even of the usual administrative 
hearing; but [it] . . . must measure up to the essentials of due process and fair treatment.” 
Id. at 562.

287 Id. at 561.
288 355 F.2d 104 (D.C. Cir. 1965).
289 This fact was later stressed by the Supreme Court in Kent. 383 U.S. at 558.
290 D.C. Code Ann. § 11-1551 (Supp. V, 1966); see Shioutakon v. District of Colum

bia, 98 U.S. App. D.C. 371, 374, 236 F.2d 666, 669 (1956).
291 D.C. Code Ann. § 2-2202 (1961).
292 355 p.2d at 106. Kent, for example, would have been subject to a possible death 

sentence if tried as an adult, as opposed to a maximum term of five years as a juvenile. Kent 
v. United States, 383 U.S. 541, 554 (1966). In addition, criminal treatment may entail 
loss of civil rights and disqualification from public employment. Ibid.

293 3 5 5 F.2d at 105. The court of appeals did not decide whether Black had been afforded 
"full investigation” of factors concerning waiver because the record before it did not indicate 
just what had been considered or why waiver had been made. Id. at 108 & n.14. The sub
sequent Supreme Court decision in Kent now requires such facts in the record. See text 
accompanying notes 276-87 supra.

The Government in Black had argued that improper waiver was cured by the power of 
the district court to sit as a juvenile court in waived cases. D.C. CODE Ann. § 11-1553 
(Supp. V, 1966). The court dismissed this argument by saying that waiver was "primarily 
and initially ... for the Juvenile Court to decide and its failure to do so in a valid manner 
cannot be said to be harmless error.” 355 F.2d at 107.

This term the court of appeals considered the importance of counsel 
to guarantee full investigation. In Black (.Larry) v. United States'^ 
the court held that counsel must be present at the waiver hearing.’hy 
Black was not advised of his right to retained or appointed counsel in 
juvenile court granted by either the Juvenile Court Act290 or the Legal 
Aid Act.291 Presence of counsel at the waiver hearing, where need is 
great because trial can result in criminal sanctions,292 “is essential to 
the proper administration of juvenile proceedings.”293

TRIAL

Discovery at Trial

Material Exculpatory Evidence. In 1963 the Supreme Court
held that "suppression by the prosecution of evidence favorable to an 
accused upon request violates due process where the evidence is material 
either to guilt or to punishment, irrespective of the good faith or bad 
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faith of the prosecution.”294 The fundamental reason for the rule is that 
such nondisclosure by the prosecutor denies the defendant a just trial.295 296 297 
In Levin v. Katzenbach™ a bank official stated before trial that he could 
not remember the appellant changing thousand-dollar bills for twenties 
on the day appellant allegedly committed grand larceny. The Govern
ment neither called the official as a witness nor disclosed this information 
to the defense.29' Had it known, the court held, the defense might have 
been able to weaken the testimony of the coconspirators to the extent 
that a jury could find a reasonable doubt of guilt. Under Levin, negli
gent nondisclosure entitles a defendant to a new trial where the undis
closed evidence might raise a reasonable doubt of guilt, even though 
defense counsel had every opportunity to obtain the evidence by his own 
means.298

294 Brady v. Maryland, 373 U.S. 83, 87 (1963). The prosecution withheld an extraju
dicial confession by Brady’s accomplice wherein he admitted the killing for which Brady was 
being tried. The Court affirmed the decision of the Maryland Court of Appeals remanding 
the case for a new trial on the issue of punishment. See generally Note, The Duty of the 
Prosecutor to Disclose Exculpatory Evidence, 60 COLUM. L. REV. 858 (I960). Subsequent 
cases have construed Brady to mean that a prior request for the exculpatory evidence by 
the defense is not required, nor must the prosecutor know of its existence. E.g., Barbee v. 
Warden, Md. Penitentiary, 331 F.2d 842 (4th Cir. 1964); United States v. Wilkins, 326 
F.2d 135 (2d Cir. 1964). For a discussion of the probable effect of the revised Federal 
Rules of Criminal Procedure on Brady-type discovery see Rezneck, The New Federal Rules 
of Criminal Procedure, 54 Geo. L.J. 1276, 1283-85 (1966), in The New Federal Rules 
86-88 (1966).

295 This rationale was foreshadowed by Mr. Justice Sutherland in 1935: "The United 
States Attorney is the representative ... of a sovereignty whose obligation to govern impar
tially is . . . compelling .... It is as much his duty to refrain from improper methods cal
culated to produce a wrongful conviction as it is to use every legitimate means to bring about 
a just one.” Berger v. United States, 295 U.S. 78, 88 (1935). See generally Brennan, 
The Criminal Prosecution: Sporting Event or Quest for Truth?, 1963 WASH. U.L.Q. 279.

296 363 F.2d 287 (D.C. Cir. 1966).
297 Last term the court of appeals tacitly accepted the rule requiring the prosecution to 

reveal exculpatory evidence, but did not deal to any extent with the scope of the prosecutor’s 
duty. Ellis v. United States, 120 U.S. App. D.C. 271, 345 F.2d 961 (1965), Circuit Note: 
1964-1965 Term 258.

298 Before trial, defense counsel had actually interviewed one of the witnesses whose 
testimony was not disclosed by the prosecutor. 363 F.2d at 292 (Burger, J., dissenting).

299 Ibid.
300 Judge Burger lists the superiority of the prosecutor’s facilities for fact gathering as 

the basis of the rule. Id. at 294; see Note, 74 Yale L.J. 136 (1964).
391 363 F.2d at 295. See generally text accompanying notes 46-67 supra.

Judge Burger dissented on the ground that the majority holding un
reasonably extends the doctrine of negligent nondisclosure: "No court I 
know of has ever invalidated a conviction because of the prosecutor’s 
nondisclosure of evidence when the evidence was equally available to 
the accused.”299 Further, he argued, the majority ignored the rationale 
behind the disclosure rule,300 and its decision "is a thinly disguised holding 
that defense counsel gave Appellant ineffective assistance . . . .”301
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Jencks Act Statements. The Jencks Act302 provides that a de

302 18 u.s.c. § 3500 (1964).
303 See generally Note, 38 N.Y.U.L. Rev. 1133 (1963).
304349 p2d 963 (D.C. Cir. 1965).
305at 965; see Clancy v. United States, 365 U.S. 312 (1961).
306 williams v. United States, 119 U.S. App. D.C. 177, 338 F.2d 286 (1964), Circuit 

Note: 1964-1965 Term 260-61. But see Rosenberg v. United States, 360 U.S. 367 (1959); 
United States v. Dickerson, 347 F.2d 783 (2d Cir. 1965); Lewis v. United States, 340 F.2d 
678 (8th Cir. 1965).

307359 F.2d 278 (D.C. Cir. 1966).
308 Johnson v. United States, 121 U.S. App. D.C. 19, 22, 347 F.2d 803, 806 (1965), 

Circuit Note: 1964-1965 Term 261; Moore v. United States, 117 U.S. App. D.C. 254, 328 
F.2d 555 (1964).

309 352 F.2d 718 (D.C. Cir. 1965).
310 The reasons for secrecy were stated by the Supreme Court:
To make public any part of its proceedings would inevitably detract from its effic
acy. Grand jurors would not act with that independence required of an accusatory 
and inquisitorial body. Moreover, not only would the participation of the jurors 

fendant shall be given for impeachment purposes certain written state
ments made by prosecution witnesses prior to their testimony in court.303 * * 306 * 
In Moore v. United States?04 only harmless error was found w'hen the 
Government failed to produce three Jencks Act statements upon request. 
The court reasoned that other evidence in the case, including positive 
identification of the defendant, was sufficient for conviction. Judge 
Wright dissented on the ground that there was conflicting evidence, and 
therefore it was not for the court to speculate what use might have been 
made of the statements.30'’ As recently as 1964, the court of appeals held 
that failure to produce a Jencks Act statement was prejudicial error where 
the statement contained, rather than a single isolated item, a running 
account of events which conflicted with the witness’ testimony at trial.308 309

In Reichert v. United States?01 the prosecution provided the defense 
with copies of Jencks Act statements even though they were not re
quested, were not used at trial, and were not admitted into evidence. 
Both the judge and the prosecutor, however, made reference to "state
ments” during the trial and closing argument. The court of appeals re
versed defendant’s conviction because of the serious prejudice that could 
have accrued to him because of these references. The court was particu
larly concerned that the trial court had failed to follow the guidelines set 
forth last term requiring that Jencks Act statements be delivered to the 
court out of the jury’s presence.308

Grand Jury Proceedings. In Worthy v. United States?00 defend
ant had requested a transcript of the grand jury testimony of a prosecu
tion witness for impeachment purposes; discovery of such proceedings is 
governed by Federal Rule of Criminal Procedure 6(e) which embodies 
the traditional shroud of secrecy310 and allows disclosure only where a 
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particular need can be shown.311 Whereas limited discovery of grand 
jury minutes has been allowed when there was a contradiction in trial 
testimony,312 the court denied Worthy access since the Government’s 
witness’ testimony was corroborated by a police officer; there was thus 
no contradiction. The court held that this was not an abuse of the trial 
judge’s discretion because defendant could not show a compelling need.313 
The recent amendment to Federal Rule of Criminal Procedure 16(a) 
liberalizes discovery in this area slightly by extending to a defendant the 
right to his own recorded grand jury testimony.314 315

be curtailed, but the testimony would be parsimonious if each witness knew that 
his testimony would soon be in the hands of the accused.

Pittsburgh Plate Glass Co. v. United States, 360 U.S. 395, 400 (1959); accord, United States 
v. Procter & Gamble Co., 356 U.S. 677, 681-82 (1958); United States v. Rose, 215 F.2d 
617, 628-29 (3d Cir. 1954). See generally Calkins, Grand Jury Secrecy, 63 Mich. L. Rev. 
455 (1965).

311 Instances of particularized need include impeaching a witness, refreshing his recol
lection, and testing his credibility. See United States v. Procter & Gamble Co., supra note 
310, at 683. This term the court of appeals indicated that when a principal prosecution 
witness has made conflicting statements creating the possibility of an inconsistency between 
his trial testimony and his grand jury testimony, or when the Government’s case rests on the con
tradicted testimony of a single witness, the trial judge should grant a motion to examine grand 
jury testimony in camera and reveal to defense counsel any material inconsistencies. Corley v. 
United States, 365 F.2d 884 (D.C. Cir. 1966). Compare Simmons v. United States, 113 
U.S. App. D.C. 369, 370, 308 F.2d 324, 325 (1962), and United States v. Giampa, 290 
F.2d 83, 85 (2d Cir. 1961), with Berry v. United States, 295 F.2d 192, 194-96 (8th Cir. 
1961), cert, denied, 368 U.S. 955 (1962).

312 Gordan v. United States, 112 U.S. App. D.C. 33, 299 F.2d 117, aff’d after remand, 
114 U.S. App. D.C. 191, 313 F.2d 582 (1962), cert, denied, 374 U.S. 839 (1963).

313 352 F.2d at 720.
314 Advisory Committee’s Note to new rule 16(a). While the new rule somewhat ex

pands the scope of pretrial discovery, one commentator has suggested the desirability of dis
closing to the defense a witness’ grand jury testimony after the witness has testified in court. 
Rezneck, supra note 294, at 1282 n.24. See also Pittsburgh Plate Glass Co. v. United States, 
360 U.S. 395, 401 (1959) (Brennan, J., dissenting). In a recent case the Supreme Court 
acknowledged that "after the grand jury’s functions are ended, disclosure is wholly proper 
where the ends of justice require it.” Dennis v. United States, 384 U.S. 855, 870 (1966), 
quoting United States v. Socony Vacuum Oil Co., 310 U.S. 150, 234 (1940). The court 
noted that there is an expanding body of opinion favoring expanded disclosure in criminal 
cases: “These developments are entirely consonant with the growing realization that dis
closure, rather than suppression, of relevant materials ordinarily promotes the proper admini
stration of criminal justice.” 384 U.S. at 870.

315 See, e.g., Michelson v. United States, 335 U.S. 469 (1948); Osborne v. United States, 
351 F.2d 111 (8th Cir. 1965); Hodge v. United States, 75 U.S. App. D.C. 332, 126 F.2d 
849 (1942).

316 See, e.g., Watson v. United States, 98 U.S. App. D.C. 221, 234 F.2d 42 (1956); 
Goode v. United States, 80 U.S. App. D.C. 67, 149 F.2d 377 (1945); Tomlinson v. United 
States, 68 App. D.C. 106, 93 F.2d 652 (1937), cert, denied, 303 U.S. 646 (1938).

Cross-Examination and Impeachment

Prior Convictions of Accused. Generally, prior convictions of an
accused may not be admitted into evidence310 unless the accused places 
his reputation in issue by taking the stand316 or by introducing character 
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witnesses. "1' If the defendant does testify, he is subject to impeach
ment,317 318 * 320 321 but as the court indicated last term in Luck v. United States?™ 
use of prior convictions for this purpose is at the discretion of the trial 
judge.3“0 When the prejudicial effect of the prior convictions outweighs 
their probative value in the eyes of the trial judge, he may restrict their 
use.—1 Thus the circuit had already restricted this oft criticized322 323 method 
of impeachment when the court this term required defense counsel ac
tively to invoke the trial judge’s discretion, although it established no 
clear guidelines.

317 In the District of Columbia character witnesses may testify only about the accused’s 
reputation in the community. See Robinson v. United States, 81 U.S. App. D.C. 176, 156 
F.2d 574 (1946); Morris v. District of Columbia, 75 U.S. App. D.C. 82, 124 F.2d 284 
(1941). They may not testify about specific acts of good or bad character. Stewart v. 
United States, 70 App. D.C. 101, 104 F.2d 234 (1939) ; Ellis v. District of Columbia, 45 
App. D.C. 384 (1916). Nor may they give their personal opinion of the accused. United 
States v. White, 225 F. Supp. 514 (D.D.C. 1963), rev’d on other grounds, 121 U.S. App. 
D.C. 287, 349 F.2d 965 (1965).

318 D.C. Code Ann. § 14-305 (Supp. V, 1966) provides: "A person is not incompetent
to testify, in either civil or criminal proceedings by reason of his having been convicted of 
crime. The fact of conviction may be given in evidence to affect his credibility as a witness, 
either upon the cross-examination of the witness or by evidence aliunde . . . .” (Emphasis 
added.) See Michelson v. United States, 335 U.S. 469 (1948); Awkard v. United States, 
------ U.S. App. D.C.------- , 352 F.2d 641 (1965), Circuit Note: 1964-1965 Term 264-65.

31» 121 U.S. App. D.C. 151, 348 F.2d 763 (1965), Circuit Note: 1964-1965 Term 
263-65.

320 Although it found no reversible error, the Luck court stated that "the trial court is 
not required to allow impeachment by prior conviction every time a defendant takes the 
stand in his own defense.” Id. at 156, 348 F.2d at 768. The court construed the use in the 
statute of the word "may” instead of "shall” to mean that Congress intended to allow the 
exercise of "sound judicial discretion.” Id. at 156-57, 348 F.2d at 768-69; see note 318 
supra. But see 121 U.S. App. D.C. at 159, 348 F.2d at 771 (Danaher, J., concurring in part, 
dissenting in part) ("may” means prosecution has option to impeach).

321 The court indicated several relevant factors to be considered: the nature of the prior 
crimes; the length of the criminal record; the age and circumstances of the defendant; and 
the necessity to hear defendant’s version of the truth without the prejudicial effect of the 
prior conviction. Id. at 157, 348 F.2d at 769, Circuit Note: 1964-1965 Term 264.

322 See McCormick, Evidence §§ 42, 43, 158 (1954); 3 Wigmore, Evidence § 988 
(3d ed. 1940); Uniform Rule of Evidence 21. For a discussion of the implications of 
the use of evidence of "other crimes” see generally Note, 70 Yale L.J. 763 (1961).

323 363 F.2d 681 (D.C. Cir. 1966).
324 Id. at 682.
325 365 F.2d 949 (D.C. Cir. 1966).

In Walker v. United States,32,i when the prosecution announced that 
it intended to elicit defendant’s prior convictions, defense counsel made 
no objection; on appeal the conviction was affirmed. The court of ap
peals noted that defense counsel must have been aware that the issue 
would arise and stated that "we are not disposed to characterize as plain 
error an alleged abuse of a discretion which was never invoked.”324 325 
In Hood v. United States?25 defense counsel asked the trial court to rule 
on the admissibility of defendant’s prior record for impeachment purposes 
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if defendant testified, without stating what that record was or why the 
court should exercise its discretion to exclude it. The trial judge ruled 
that it would be admissible; defendant did not testify. On appeal, abuse 
of discretion was urged, but the court affirmed, stating, "if Luck made 
anything clear, it was that the defense is ill-advised to content itself simply 
with citing Luck”™ Appellant in Smith (Fletcher) v. United States™ 
ms convicted of unauthorized use of an automobile. The standard jury 
instruction required a satisfactory explanation of possession of the auto to 
exculpate an accused,326 * 328 but Smith did not testify, apparently to avoid 
the impeaching effect of his prior convictions. Although the court of 
appeals realized that use of prior convictions may deny defendant a fair 
opportunity to prove his own innocence by taking the stand,329 it affirmed 
the conviction because the defense did not ask the trial judge to exercise 
his discretion to exclude the impeaching evidence.330

326 Id. at 951. The court further stated:
\Luck} establishes only that Congress, in legislating to the effect that prior con
victions may be used to impeach, left some room for the play of judicial discretion. 
. . . But Luck is the beginning of the discretionary process, not its end. And where 
. . . the defense treats it as the latter, we are without warrant in the record for setting 
the trial judge’s determination at naught.

Ibid.
327359 F.2d 243 (D.C. Cir. 1966).
328 The instruction is quoted in id. at 244 n.2.
329 "[W] here inferences founded upon unexplained acts are likely to be heavily operative, 

the court’s discretion to let the jury hear the accused’s story, unaccompanied by a recital of his 
past misdeeds, may play an important part in the achievement of justice.” Id. at 245.

330 The court noted that Smith’s trial took place prior to the Luck decision. Ibid.
331 Awkard v. United States, U.S. App. D.C. ------ , 352 F.2d 641 (1965), Circuit

Note: 1964-1965 Term 264-65. In Awkard the court urged "the trial judges to confine the 
use of such cross-examination to those situations in which it is highly relevant to establish a 
character witness’ reliability; and even in those situations, to exercise their discretion and ex
clude the cross-examination where prejudice outweights probative value.”------ U.S. App. D.C.
at------ , 352 F.2d at 646. The principal danger in allowing the use of prior convictions for im
peachment purposes is that the jury may fail to limit its consideration of this evidence to the 
issue of credibility. Note, 70 Yale L.J. 763, 777 (1961). Impeaching evidence is relevant 
only to credibility and may not be considered as substantive evidence. The jury should be so 
charged both at the time of impeachment and instruction. See Walker v. United States, 363 
F.2d 681 (D.C. Cir. 1966); Byrd v. United States, 119 U.S. App. D.C. 360, 342 F.2d 939 
(1965); Bartley v. United States, 115 U.S. App. D.C. 316, 319 F.2d 717 (1963).

332 352 F.2d 449 (D.C. Cir. 1965).
333 The trial judge relied on a Supreme Court decision sustaining the right of the prose

cution to cross-examine character witnesses about defendant’s prior arrests. Michelson v. 
United States, 335 U.S. 469 (1948). The Shimon court distinguished Michelson on the 

The Luck rule extends to cross-examination of a character witness 
with respect to defendant’s prior misconduct.331 332 In Shimon v. United 
States,™ the prosecutor asked the witness if he had heard that defendant 
had given false testimony on a previous occasion. The trial judge 
allowed the question, but would not permit the witness to state that he 
had also heard that defendant had been acquitted of the charge.333 The 
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court of appeals held the refusal to be prejudicial error because the im
peachment, while nominally directed at the credibility of the witness, 
unnecessarily discredited the defendant.334

ground that it involved substantially different crimes—the witness in a trial for bribery was 
questioned about Michelson’s previous arrest for receiving stolen goods. In Shimon, the 
conviction was for wiretapping, an offense about which he had previously given the false 
testimony; thus the prejudicial impact was much greater than in Michelson. The court noted 
that the prejudice to the defendant could have been largely dissipated by allowing the wit
ness to testify to what he had heard about the result of the charge. 352 F.2d at 454.

334 Ibid.-, see Cannady (Lester) v. United States, 351 F.2d 796 (D.C. Cir. 1965). In 
another area of impeachment, the use of inadmissible statements, the court followed its pre
vious decisions. See Circuit Note: 1964-1965 Term 265-67. Inadmissible statements may 
be used for impeachment purposes when a defendant, in testifying, goes beyond a general 
denial of guilt or assertion of alibi and reaches collateral matters; such impeachment goes 
only to the credibility of the witness, “since the truth of the impeaching statement does not 
itself tend to establish guilt.” Inge v. United States, 356 F.2d 345, 349 (D.C. Cir. 1966). But 
the defendant "must be free to deny all the elements of the case against him without thereby 
giving leave to the Government to introduce by way of rebuttal evidence illegally secured 
by it, and therefore not available for its case in chief.” Walder v. United States, 347 U.S. 62, 
65 (1954); accord, Tate v. United States, 109 U.S. App. D.C. 13, 283 F.2d 377 (I960). 
Thus, the Inge court found erroneous a trial court ruling allowing use for impeachment 
purposes of a statement allegedly obtained in violation of the Mallory rule since all of de
fendant’s testimony related to essential elements of the crime charged. Nor would the court 
allow the statement to be used for the limited purpose of refreshing recollection. 356 F.2d 
at 350.

335 For a discussion of the trend last term see Circuit Note: 1964-1965 Term 267-70.
336 "Flexibility” is to be distinguished from discretion. It is a quality evidenced by an 

appellate court’s ability, given the individual circumstances, to find harmless rather than re
versible error. The court found harmless error in the trial court’s failure to instruct that 
more severe penalties attach to a false pretenses conviction where the amount involved is 
over one hundred dollars where there was no real issue of amount and no request for a 
more specific instruction. Cupo v. United States, 359 F.2d 990, 994 (D.C. Cir. 1966); cf. 
Lyles v. United States, 103 U.S. App. D.C. 22, 254 F.2d 725 (1957), cert, denied, 356 U.S. 
961 (1958) (possible punishment irrelevant consideration for jury). The court held an
other instruction merely "inadvertent”: the trial judge had instructed that the defendant’s 
criminal record was relevant only to his credibility as a witness, although defendant had not 
taken the stand. Long v. United States, 360 F.2d 829, 835 (D.C. Cir. 1966). In yet an
other case the court stated that if a requested instruction is refused and another one given 
with which defense counsel is satisfied, there is no reversible error merely because the in
struction originally requested was correct. Kelly v. United States, 361 F.2d 61, 62 (D.C. Cir. 
1966).

These cases effectuate a policy enunciated in the Federal Rules of Criminal Procedure. 
Under rule 30, a party is required to object to an instruction before the jury retires; but 
under rule 52(b), if the consequences of a failure to object would substantially affect the 
rights of the accused, the appellate court may reverse for "plain error.” Plain error occurred 
in one case when the trial court failed to instruct that blows more forceful than necessary for 
one’s defense would not defeat a claim of self-defense if given in the heat of passion when 
"defendant actually and reasonably believed he was fighting to save his life or to avert serious 
bodily injury.” Inge v. United States, 356 F.2d 345, 348 (D.C. Cir. 1966).

337 It is reversible error to fail to instruct on a lesser included offense where there is 

Jury Instructions

This term the court continued the trend toward "formal jury 
charges”33“ while at the same time striving to allow a degree of flexi
bility336 to the trial judge. In the areas of lesser included offenses,337 
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accomplice testimony,338 aiding and abetting,339 340 341 342 343 344 345 and riding in a stolen 
automobile,310 the court of appeals found the instructions given satisfac
tory and in conformity with past rulings.

evidence that a lesser offense was committed. Broughman v. United States, 361 F.2d 71, 72 
(D.C. Gr. 1966); accord, Greenfield v. United States, 119 U.S. App. D.C. 278, 341 F.2d 
411, 412 (1964); see Parker v. United States, 359 F.2d 1009 (D.C. Cir. 1966); Maclllrath 
v. United States, 88 U.S. App. D.C. 270, 188 F.2d 1009 (1951). See also Berra v. United 
States, 351 U.S. 131, 134 (1956).

338 A general caution to the jury on the value of an accomplice’s testimony was suf
ficient; specific areas, such as a desire for leniency, did not have to be mentioned specially 
since they were elicited on cross-examination. Stith v. United States, 361 F.2d 535 (D.C. 
Cir. 1966); Matthews v. United States, 115 U.S. App. D.C. 339, 319 F.2d 740, cert, denied, 
515 U.S. 943 (1963); Bishop v. United States, 100 U.S. App. D.C. 88, 89, 243 F.2d 32, 
33 (1957); cf. McQuaid v. United States, 91 U.S. App. D.C. 229, 230, 198 F.2d 987, 988 
(1952), cert, denied, 344 U.S. 929 (1953).

339 Two cases this term considered aiding and abetting instructions. One involved the 
driver of a getaway car. The court held proper an instruction that the defendant need only 
associate himself in some way with the venture in order knowingly to be an aider and abet
tor, rejecting appellant’s argument that such an instruction was a judicial predetermination 
of the guilty nature of the act. Long v. United States, 360 F.2d 829, 835-36 (D.C. Cir. 
1966); see Nye & Nissen v. United States, 336 U.S. 613 (1949); Turberville v. United 
States, 112 U.S. App. D.C. 400, 403, 303 F.2d 411, 413, cert, denied, 370 U.S. 946 (1962); 
Gray v. United States, 104 U.S. App. D.C. 153, 260 F.2d 483 (1958); Williams v. United 
States, 94 U.S. App. D.C. 219, 215 F.2d 35 (1954). The other case found error in an am
biguity caused by referring to "the offense” where there was both a scuffle and a stabbing 
and only the intent to stab was relevant to the crime charged, aiding and abetting. Davis 
v. United States, 362 F.2d 964 (D.C. Cir. 1966).

340 Although reversing on Mallory grounds, the court held satisfactory an instruction 
stating that if a passenger in an automobile knows that it is stolen, the jury may find him 
guilty of unauthorized use of a motor vehicle. Goodman (James) v. United States, 362 
F.2d 965 (D.C. Cir. 1966). Goodman follows the pattern of similar instructions previously 
reviewed by the court. See Stevens v. United States, 115 U.S. App. D.C. 332, 334, 319 F.2d 
733, 735 (1963); Kemp v. United States, 114 U.S. App. D.C. 88, 89, 311 F.2d 774, 775 
(1962); Allen v. United States, 103 U.S. App. D.C. 184, 257 F.2d 188 (1958).

341 Hardy v. United States, 118 U.S. App. D.C. 253, 255, 335 F.2d 288, 290 (1964).
342 361 F.2d 537 (D.C. Cir. 1966).
343 The relevant portion of the allegation is set out in id. at 539-40.
344 Likewise, the court this term held that while the judge could have used more ap

propriate language, the defense attorney’s failure to object, and the "boilerplate” instruction 
that the jury was the sole trier of fact obviated any possible prejudice. Parker v United 
States, 359 F.2d 1009, 1013 (D.C. Cir. 1966).

345 "Although we do not condone this practice—which seems to us, at best, fraught with 

Summary of Evidence. One of the duties of a federal trial judge
is to summarize for the jury all of the evidence in the case briefly, simply, 
and accurately. Two dangers are that oversimplification will imply to the 
jury (1) that their verdict should be evident and (2) that the facts, rather 
than the evidence, are as the judge describes them.311 In Jones (Robert) 
v. United States'''1 defendant alleged both errors.313 The court, finding 
that the trial judge did not recount the evidence as fact,311 held that an 
implication of guilt from oversimplification, while.present, was not great 
enough to require reversal.315
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Identity of the Accused. Prior to this term, when identity was
an issue, a trial court needed only to instruct the jury that each element of 
the prosecution’s case must be proved beyond a reasonable doubt.340 
A general identity charge in plain language was sufficient; the trial court 
was not required to issue a separate instruction that identity of the ac
cused had to be proved beyond a reasonable doubt.346 347 348 349 350 In Salley v. 
United States?^ an undercover police officer had allegedly purchased 
narcotics from the defendant. The court noted that such an officer may 
make many contacts and purchases, then apply “for as many as 100 war
rants after his tour of duty, which generally lasts for a number of 
months. . . . The possibility of error due to mistake and the fallibility of 
human memory is obvious.”34'1 Because of this unique problem"'" the 
court held that when requested in narcotics cases a specific instruction on 
mistaken identity must be given.351 *

unnecessary perils to efficient and economical judicial administration—we think it speculative 
in the extreme that appellant suffered any actual prejudice.” 361 F.2d at 540.

346 Jones v. United States, 113 U.S. App. D.C. 233, 234, 307 F.2d 190, 191-92 (1962) 
(dictum), cert, denied, 372 U.S. 919 (1963); Obery v. United States, 95 U.S. App. D.C. 
28, 29, 217 F.2d 860, 862 (1954) (dictum), cert, denied, 549 U.S. 923 (1955). These 
were both noncapital cases in which defense counsel neither requested a mistaken identity 
instruction, nor objected to the court’s failure to include it.

347 See McKenzie v. United States, 75 U.S. App. D.C. 270, 126 F.2d 533 (1942) (capi
tal case ). The court has found reversible error in refusing a requested instruction on de
fendant’s theory of the case. Levine v. United States, 104 U.S. App. D.C. 281, 282, 261 
F.2d 747, 748 (1958). A case this term cited Levine as particularly applicable to narcotics 
cases where mistaken identity is the defense. Salley v. United States, 353 F.2d 897, 898 
(D.C. Cir. 1965).

348 353 F.2d 897 (D.C. Cir. 1965).
349 Id. at 898-99-
350 At a robbery trial the trial court refused to issue a separate "mistaken identity" instruc

tion. On appeal, the defendant relied on Salley, arguing that the mistaken identity instruc
tion must be given whenever requested. The court rejected this argument, limiting Salley to 
narcotics cases, or more properly, to cases where "the complaining witness’ identification of 
the defendant was . . . complicated or discredited by any related experience as the victim of a 
crime of violence.” Jones (Robert) v. United States, 361 F.2d 537, 542 (D.C. Cir. 1966). 
But see D.C. Bar Ass’n, Criminal Jury Instructions for the District of Columbia 
No. 126 (1966).

351 The court of appeals did not consider whether omission of such an instruction would 
be reversible error absent a request. 353 F.2d at 898. The court has held it reversible error 
not to instruct on any issue fairly raised by the evidence, -whether requested or not. E.g., 
Tatum v. United States, 88 U.S. App. D.C. 386, 389, 190 F.2d 612, 615 (1951); see Womack 
v. United States, 119 U.S. App. D.C. 40, 336 F.2d 959 (1964); Heideman v. United States, 
104 U.S. App. D.C. 128, 131, 259 F.2d 943, 946 (1958), cert, denied, 359 U.S. 959 (1959).

352359 F.2d 990 (D.C. Cir. 1966).

Reasonable Doubt. In Cupo v. United States?52 the court ap
proved the following charge: “Proof beyond a reasonable doubt is such 
proof as will result in an abiding conviction of the defendant’s guilt on 
your part, such a conviction as you would be willing to act upon in the 
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more weighty and important matters relating to your own affairs.”303 
While this instruction omitted the qualification of willingness to act 
"without hesitation” contained in the charge approved by the court last 
term,004 the failure of the defense to object or request another instruction 
indicated that it felt no prejudice resulted.

353 Id. at 994.
354 The approved instruction characterized proof beyond a reasonable doubt as “an abid

ing conviction of guilt which would cause reasonable men to act on the more weighty and 
important matters of their own affairs without hesitation continuing beyond the time required 
for consideration of the evidence.” McGill v. United States, 121 U.S. App. D.C. 179, 185-86, 
348 F.2d 791, 797-98 (1965); accord, Holland v. United States, 348 U.S. 121 (1954); Scurry 
v. United States, 120 U.S. App. D.C. 374, 347 F.2d 468 (1965); Jones v. United States, 119 
U.S. App. D.C. 213, 338 F.2d 553 (1964).

355 See, e.g., Travers v. United States, 118 U.S. App. D.C. 276, 279, 335 F.2d 698, 700- 
01 (1965); McKnight v. United States, 114 U.S. App. D.C. 40, 309 F.2d 660 (1962); Bray 
v. United States, 113 U.S. App. D.C. 136, 306 F.2d 743 (1962).

356 359 p.2d 243 (D.C. Cir. 1966).
357 Id. at 244.
333 361 F.2d 553 (D.C. Cir. 1966).
359 Chief Judge Bazelon, dissenting, contended that defendant’s theory should have been 

included in the jury instructions, as should the explanation of what constituted “exclusive 
possession.” Id. at 555-56; see Barfield v. United States, 229 F.2d 936 (5th Cir. 1956); 
Tatum v. United States, 88 U.S. App. D.C. 386, 391-92, 190 F.2d 612, 617 (1951).

360 359 F.2d 260, 267 (D.C. Cir. 1966).
361 Id. at 263; see United States v. Krepper, 159 F.2d 958, 964 (3d Cir. 1946), cert, de

nied, 330 U.S. 824 (1947); Fed. R. Crim. P. 52(a); cf. Berger v. United States, 295 U.S. 78 
(1935) (variance between indictment and proof).

Possession of Recently Stolen Property. It is undisputed that
the jury may infer guilt when defendant is found in exclusive possession 
of recently stolen property.353 354 355 356 An instruction permitting the jury to 
draw the inference if such possession was not satisfactorily explained was 
held proper in Smith (Fletcher) v. United States™ although the trial 
court need not, absent specific request, explain that the jury was not 
required to infer guilt from possession.357 Rivera v. United States™ also 
involved an exclusive possession instruction. On appeal, appointed coun
sel argued that the instruction did not adequately present appellant’s 
theory of the case, namely that the stolen goods were put in his pockets 
while he was intoxicated. The court of appeals affirmed the conviction 
because trial counsel did not "articulate clearly” the desired instruction, 
and because the evidence of guilt was strong.309 359 360

Variance Between Indictment and Instruction. In Jackson
(Frederick) v. United States™ the indictment charged a taking by force 
and violence; the jury was instructed that defendant was guilty if he took 
the item by sudden or stealthy seizure or snatching. On appeal the court 
held that a variance between the indictment and instruction was not fatal 
unless it resulted in substantial prejudice to the defendant361 by allowing 
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the prosecution to rely at trial "on a complex of facts distinctly different 
from ... the indictment.”362

362 3 5 9 F.2d at 263; accord, Goodman (James) v. United States, 362 F.2d 965 (D.C. 
Cir. 1966).

363 357 F.2d 274 (D.C. Cir. 1966).
364 id. at 282. But see D.C. Bar Ass'n, Criminal Jury Instructions for the Dis

trict OF Columbia No. 47 (1966). Cases cited therein indicate that a conviction for aid
ing and abetting may be based on action short of actual participation, such as inciting.

365357 F.2d at 277.
366 The majority relied on a 1962 decision which involved an aiding and abetting instruc

tion where defendant was present at the scene of a counterfeiting. Garguilo v. United States, 
310 F.2d 249 (2d Cir. 1962). Judge Burger distinguished Garguilo on the ground that there 
a later improper instruction was held to vitiate the earlier correct one, whereas in Cooper both 
instructions were correct. 357 F.2d at 283.

367 A trial judge cannot be required to state the applicable rules of law in a snowball
ing fashion, so that each succeeding proposition including the last contains all previ
ous ones, in the hope that this will preclude the jury from interpreting the last one as 
overriding earlier ones. It is physically and logically impossible to instruct the 
jury on all the rules of law at the same time.

Id. at 282.
368 See generally Circuit Note: 1964-1965 Term 270-71 & nn.389-90.
369 3 62 F.2d 968 (D.C. Cir. 1966).
370 The trial judge was requested to ask the jurors: "Would any member of the jury be 

prejudiced by the fact that the complaining witness is white and the defendants are Negro?” 
The judge refused to "start drawing the color line,” stating: "I believe in equal rights but I 
do not believe in preferential rights.” Id. at 969.

Effect of One Instruction on Another. In Cooper v. United
States™3 the accused appealed from a robbery conviction where the trial 
judge first instructed the jury that, to find defendant guilty of aiding and 
abetting, there must be some active participation.364 Later in the charge 
he instructed that if the jury believed the complaining witness’ identifica
tion they could convict. The court of appeals found that due to the 
length of time between those parts of the charge, the jury could have be
lieved that identification alone was sufficient.365 It therefore remanded 
for a new trial. Judge Burger dissented on the ground that both the aid
ing and abetting and the identification instructions were correct,366 367 and 
the mere fact that they were not given "back to back” should not have 
constituted grounds for reversal.361

General Conduct of the Trial

Prosecutorial tactics and judicial discretion over the conduct of the 
trial368 369 * received attention this term. In King v. United States™3 the court 
held it was reversible error for the trial judge, on request of defense 
counsel, to refuse to question prospective jurors about possible racial 
prejudice.310 Even though counsel had withdrawn his request when 
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the trial judge disallowed it, so great was the possibility of gross injus
tice3'1 that the court of appeals found plain error.3'2

371 In 1931 the court of appeals upheld refusal of the trial judge to allow such a question. 
Aldridge v. United States, 60 App. D.C. 45, 47 F.2d 407 (1931). The Supreme Court re
versed, reasoning that the bias of a particular juror is an extremely pertinent inquiry: "We 
think that it would be far more injurious to permit it to be thought that persons entertaining 
a disqualifying prejudice were allowed to serve as jurors and that inquiries designed to elicit 
the fact of disqualification were barred. No surer way could be devised to bring the processes 
of justice into disrepute.” Aldridge v. United States, 283 U.S. 308, 315 (1931); accord, 
Frasier v. United States, 267 F.2d 62 (1st Cir. 1959); Pinder v. State, 27 Fla. 370, 8 So. 837
(1891); see People v. Decker, 157 N.Y. 186, 51 N.E. 1018 (1898). The general proposi
tion governing such questions is that any state of mind which might be prejudicial is a proper 
inquiry, the defendant having the right "to probe for the hidden prejudices of the jurors.” 
Lurding v. United States, 179 F.2d 419, 421 (6th Cir. 1950). Racial bias is only one such 
possible prejudice. See, e.g., United States v. Napoleone, 349 F.2d 350 (3d Cir. 1965) 
(moral or ethical objection to misrepresentation held proper inquiry); Brown v. United 
States, 119 U.S. App. D.C. 203, 338 F.2d 543 (1964) (inquiry whether policeman's testimony 
would be afforded greater credence proper).

373 See Fed. R. Crim. P. 52(b).
373 359 F.2d 278 (D.C. Cir. 1966).
374 18 U.S.C. § 3500 (1964). Jencks Act statements are discussed in notes 302-08 supra 

and accompanying text.
373 By frequent references to statements, the prosecutor, in effect, told the jury that state

ments damaging to the defendant existed, thereby exceeding the boundaries of "vigorous, even 
zealous argument.” 359 F.2d at 281.

373 353 F.2d 870 (D.C. Cir. 1965).
377 365 F.2d 884 (D.C. Cir. 1966).
378 Cf. Barnes v. United States 365 F.2d 509 (D.C. Cir. 1966). There the defendant 

did not testify, and the prosecutor’s showing the defendant’s "mug shot” to the jury was re
versible error. Compare Cross v. United States, 353 F.2d 454 (D.C. Cir. 1965) (prosecutor’s 
minor misstatement with no defense objection harmless error).

379 Thus the court found no prejudice in the prosecutor’s attempt in his opening argument 

The prosecution, in Reichert v. United States?16 commented on de
fense counsel’s failure to use Jencks Act3'4 statements. Because the com
ment concerned the most important issue in the case, it was reversible 
prejudicial error for the prosecutor to premise his argument upon evi
dence which had not been admitted at trial.3"’ Only harmless error, how
ever, was found in the prosecution’s twice referring to defense counsel’s 
failure to call a key witness in Rennewell v. United States?'6 Though 
the references themselves were improper, an immediate instruction to the 
jury by the trial court to disregard them and the slight possibility that 
the jury might draw a hostile inference precluded thè likelihood of serious 
prejudice. In Corley v. United States?" the court found reversible error 
in an inaccurate account of the testimony of defendant’s alibi witness 
in the prosecutor’s closing argument.3'8 There the court reasoned that 
the jury might well have found that the alibi testimony raised a reasonable 
doubt if it were not for the inaccuracies.

In each of these cases, the possibility of prejudice to the defendant’s 
case was the court’s main concern:371 * 373 374 * * 377 378 379 "[W]hether improper conduct of 
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Government counsel amounts to prejudicial error depends, in good part, 
on the relative strength of the Government’s evidence of guilt.”380

to link the defendant in a tax-evasion case with former Senate Majority Secretary Bobby 
Baker. Black (Fred) v. United States, 353 F.2d 885 (D.C. Cir. 1965), vacated on other 
grounds and remanded after rehearing on denial of cert., 35 U.S.L. WEEK 3164 (U.S. Nov. 
7, 1966).

380 Jones v. United States, 119 U.S. App. D.C. 213, 214 n.3, 338 F.2d 553, 554 n.3 
(1964). For a short discussion of this factor in the Corley and Cross cases see Corley v. 
United States, 365 F.2d 884, 885 n.l (D.C. Cir. 1966).

381 357 F.2d 563 (D.C. Cir. 1965) (en banc).
382 Since the killing occurred during the perpetration of a robbery, it was a felony mur

der, and therefore murder in the first degree. D.C. Code Ann. § 22-2401 (1961).
383 Act of March 3, 1901, ch. 854, § 801, 31 Stat. 1321.
384 Coleman v. United States, 111 U.S. App. D.C. 210, 295 F.2d 555 (1961) (en 

banc), cert, denied, 369 U.S. 813 (1962) (Coleman I).
383 D.C. Code Ann. § 22-2404 (Supp. V, 1966). This amendment, passed on March 

22, 1962, provides in part:
Cases tried prior to March 22, 1962, and which are before the court for the 

purpose of sentence or resentence shall be governed by the provisions of law in 
effect prior to March 22, 1962: Provided, That the judge may, in his sole discre
tion, consider circumstances in mitigation and in aggravation and make a determina
tion as to whether the case in his opinion justifies a sentence of life imprisonment, 
in which event he shall sentence the defendant to life imprisonment.

The amendment did not vacate death sentences imposed before its effective date. Jones v. 
United States, 117 U.S. App. D.C. 169, 172-73, 327 F.2d 867, 870-71 (1963) (en banc). 
But should a judge find a life sentence warranted, the correct procedure would be resentencing, 
not a reduction of sentence. Coleman v. United States, 118 U.S. App. D.C. 168, 178, 334 
F.2d 558, 568 (1964) (en banc) (Coleman II); see note 388 infra.

388 Coleman II, supra note 385. The court in Coleman II found no error in the sen
tencing judge’s denial of the motion although he made his decision only upon the facts of 
the crime. Remand for consideration of other factors, such as probation reports and prison 
chaplains’ reports was ordered because “the purpose of the proviso of the amendatory Act 
was directed to the possible existence of circumstances in mitigation, not of the crime, per se, 
but of punishment." Id. at 172, 334 F.2d at 562.

387 357 p.2d at 566.

POSTCONVICTION PROCEEDINGS

Sentencing

Death Sentences. Members of the court sharply disagreed this
term over the role of an appellate court in the sentencing process. The 
appellant in Coleman v. United States**1 was convicted of first degree 
murder for the I960 killing of a police officer,382 receiving the manda
tory death sentence.383 While Coleman was unsuccessfully pursuing an 
appeal,384 Congress abolished the mandatory death penalty,385 and he filed 
a motion in the district court for a life sentence pursuant to the new law. 
The motion was denied and a second appeal followed, in which the court 
of appeals remanded the case for a full hearing on the issue of mitigation 
of punishment.386 387 The sentencing judge, though taking a "conscientious 
approach to his difficult responsibility,”38' refused to impose a new sen
tence of life imprisonment, and Coleman once again appealed.
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The court this term, sitting en banc, set aside the death penalty and 
remanded the case with specific directions to impose a life sentence. The 
court held that a sentencing judge must impose a new sentence as if ap
pellant were before him for the first time, not place upon appellant the 
burden of establishing that the sentence should be reduced.388 The judge 
must also consider mitigating circumstances relevant to the issue of pun
ishment.389 Because it found that the sentencing judge, who had twice 
imposed the death sentence, could not "free himself of his firmly held 
view,”390 391 the court of appeals went on to determine what sentence should 
be imposed, relying on Frady v. United States''^ for precedent. In that 
case the Government conceded that 28 U.S.C. § 2106392 gave an appellate 
court the power to direct imposition of a life sentence. The Coleman 
dissenters393 marshalled an impressive line of authority for the proposi
tion that an appellate court has no power to revise sentences imposed

388 Appellant’s motion was made under Fed. R. Crim. P. 35, 327 U.S. 856 (1945), and 
was treated as a motion for reduction of sentence, thereby placing upon the movant the burden 
of establishing the propriety of reduction. 357 F.2d at 565- The court of appeals held, upon 
scant authority, that the motion should have been treated as one for complete resentencing. 
Resentencing requires a judge to take into account all relevant data and to impose the sen
tence he believes just. The majority’s sole support was a concurring opinion in an en banc 
decision: "[D.C. CODE Ann. § 22-2404 (Supp. V, 1966)] . . . does not put the burden of 
proof upon the defendant [but] ... on the court to avail itself of all relevant information 
which may be helpful in imposing the proper sentence.” Jones v. United States, 117 U.S. 
App. D.C. 169, 179, 327 F.2d 867, 877 (1963).

389 The court quoted extensively from the sentencing judge’s memorandum and prison 
officials’ testimony. 357 F.2d at 566-70. The judge clearly heard and considered much 
relevant testimony concerning appellant’s subsequent conduct in prison, but found it ''not 
a circumstance in mitigation of punishment.” Id. at 569. The court of appeals therefore 
concluded that the judge had failed to consider mitigating factors as required by the amend
ing act, even though his memorandum stated that his decision was based "upon consideration 
of all the circumstances in mitigation and in aggravation . . . .” Ibid.

The testimony included reports from a probation officer and two chaplains opposing the 
death sentence. Judge Tamm’s dissent was skeptical of their conclusions: "We are indeed 
naive if we expect that these individuals, whose profession it is to save souls and to rehabili
tate men, would testify in favor of the imposition of the death penalty.” Id. at 579.

399 Id. at 572.
391 121 U.S. App. D.C. 78, 348 F.2d 84 (en banc), cert, denied, 382 U.S. 909 (1965); 

Circuit Note: 1964-1965 Term 272-73.
392 28 U.S.C. § 2106 (1964) provides:
The Supreme Court or any other court of appellate jurisdiction may affirm, modify, 
vacate, set aside or reverse any judgment, decree, or order of a court lawfully brought 
before it for review, and may remand the cause and direct the entry of such appro
priate judgment, decree, or order, or require such further proceedings to be had as 
may be just under the circumstances.

As support for the application of § 2106 to criminal cases, the Coleman majority cited Bryan 
v. United States, 338 U.S. 552 (1950), and Ballew v. United States, 160 U.S. 187 (1895). 
These cases held, respectively, that an appellate court could order a new trial, and that it could 
remand for resentencing. Neither held that an appellate court could itself impose a new sen
tence when the original one was legal.

393 Judges Tamm, Danaher, and Burger dissented.
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within valid statutory limits;394 the sentencing judge’s discretion cannot 
be overridden. Charging the majority with acting “only from expedi
ency” and "with grave shortsightedness,” the dissent termed the decision 
"unsupported either by statute or other legal authority.”395 396 * Hopefully, 
the recent amendment to Rule 35 of the Federal Rules of Criminal Pro
cedure will facilitate solution of similar sentencing problems.399

39-» E.g., Gore v. United States, 357 U.S. 386 (1958); Blockburger v. United States, 284 
U.S. 299 (1932); Herman v. United States, 289 F.2d 362 (5th Cir.), cert, denied, 368 U.S. 
897 (1961); Smith v. United States, 273 F.2d 462 (10th Cir. 1959), cert, denied, 363 U.S. 
846 (I960); Rosenberg v. United States, 195 F.2d 583 (2d Cir.), cert, denied, 344 U.S. 838, 
rehearing denied, 344 U.S. 889 (1952).

395 357 F.2d at 579.
396 Under former rule 35 a court could grant relief only from an illegal sentence, e.g., 

one exceeding the statutory maximum. Fed. R. Crim. P. 35, 327 U.S. 856 (1945), Hill v. 
United States, 368 U.S. 424 (1962). The 1966 amendment authorizes a court to correct 
sentences imposed in an illegal manner which would seem to authorize appellate review of the 
manner in which a trial judge imposed sentence. See generally 8 MOORE, FEDERAL PRAC
TICE 5 32.04(7] (Cipes ed. 1965). If this is true, a finding of illegal imposition such as 
the one in the instant case would be grounds for directing a new sentence. See generally Hall, 
Reduction of Criminal Sentences on Appeal: 1, 37 Colum. L. Rev. 521 (1937).

In another case, the court considered the timeliness of a motion for reduction of sentence 
under former rule 35, which required that such a motion be made within sixty days of judge
ment or sixty days after affirmance or dismissal by an appellate court. Warren v. United 
States, 358 F.2d 527 (D.C. Cir. 1965). Petitioner’s attorney had relied on a letter from 
the U.S. attorney for the correct date of judgment of a former appeal; as a result, he failed to 
file the motion within the allowable time period. Rule 35 is specifically excluded from the 
provision of rule 45(b) which allows an extension of time upon a showing of excusable 
neglect. The court of appeals held that where the delay is not attributable to the petitioner, 
the district court does not lose jurisdiction, and must decide the motion for reducing sentence 
on its merits. 358 F.2d at 530; accord, Fallen v. United States, 378 U.S. 139 (1964). The 
1966 amendment to rule 35 increased the time period to 120 days. See generally Rezneck, 
The blew Rules of Criminal Procedure, 54 Geo. L.J. 1276, 1316 (1966), in The New Fed
eral Rules 119 (1966).

39" 284 U.S. 299 (1932). The "same evidence” test states that if each offense charged 
requires proof of a fact which the other does not, the offenses are separate. A significant fault 
with this rationale is that it allows a prosecutor, merely by rearranging facts under different 
theories, to multiply offenses. 8 Moore, Federal Practice 5 8.07(2] (Cipes ed. 1965). 
Cumulation of offenses in turn gives the prosecutor a tactical advantage at trial, for it may 
well prejudice a jury against a defendant. See notes 230-49 supra and accompanying text.

398 One author has illustrated the problem of multiple offenses arising from a single act 
with this example: "(l]f a defendant who has never seen a medical school has committed an 
abortion, for what shall we bill him — for abortion, for practicing medicine without a license, 
or both?” Kirchheimer, The Act, The Offense and Double Jeopardy, 58 Yale L.J. 513 
(1949).

399 The violations were charged in separate counts, one for selling narcotics out of a con

Consecutive Sentencing. The court of appeals this term refused
to apply to nonnarcotics cases the rigid "same evidence” test utilized by 
the Supreme Court in Blockburger v. United States™' The test, when 
satisfied, allows the imposition of consecutive sentences for commission 
of multiple offenses by a single act.398 Blockburger was convicted of 
violating two separate provisions of the narcotics laws through a single 
sale of drugs.399 Because each violation required proof of an element 
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which the other did not, that is, they were not provable by the "same 
evidence,” the Supreme Court held that they were separate offenses which 
supported consecutive sentences.400

tainer which was not the original stamped package, and the other for a sale not upon written 
request of the purchaser. Harrison Narcotic Act, ch. 1, §§ 1-2, 38 Stat. 785 (1914) (now 
Int. Rev. Code of 1954, §§ 4704(a), 4705(a)).

400 Though the consecutive sentence seemed "unduly severe,” the court would not inter
fere with the decision of the sentencing judge. 284 U.S. at 305. The decision to impose con
secutive sentences generally lies solely within the sentencing judge’s discretion. Cross v. 
United States, 354 F.2d 512, 514 (D.C. Cir. 1965). Consecutive sentencing was approved 
in a more recent narcotics case where the Court stressed the congressional intent to tighten 
the criminal machinery for drug violations. Gore v. United States, 357 U.S. 386 (1958).

401 353 F.2d 872 (D.C. Cir. 1965).
402 Maximum punishment for assault with intent to kill is fifteen years. D.C. Code Ann. 

§ 22-501 (1961). For assault with a dangerous weapon it is ten years. D.C. CODE Ann. 
§ 22-502 (1961). Ingram’s aggregate sentences would have run from a minimum of seven 
years and two months to a maximum of twenty-one years and six months, the latter term 
exceeding the statutory maximum for the greater offense by over six years. 353 F.2d at 873.

^Ibid., quoting Prince v. United States, 352 U.S. 322, 327 (1957). The District of 
Columbia law of assault is divided into simple and aggravated categories. D.C. Code Ann. 
§§ 22-501 to -504 (1961). Sections 501 to 503 define the aggravated forms of assault, which 
are felonies. Section 504 covers simple assault, a misdemeanor. The court of appeals said: 
"This structure suggests that the offenses of assault with intent to kill and assault with a 
dangerous weapon are regarded as offenses on the same spectrum, the former being worse 
than the latter.” 353 F.2d at 875.

404 Ibid. It has been suggested that if a single act violates more than one law, prosecu
tion for more than one crime should be barred. This is called the "same transaction” test. See 
generally Kirchheimer, supra note 398, at 534-42. While multiple prosecution is theoretically 
barred by the constitutional double jeopardy prohibition, multiple punishment, i.e., consecutive 
sentencing, is not, even though the problems of offense-categorization are common to both. 
See 8 Moore, Federal Practice S3 8.07[l], [2] (Cipes ed. 1965); Note, Double Jeopardy 
and the Multiple-Count Indictment, 57 Yale L.J. 132 (1947).

405 353 F.2d at 874, quoting Gore v. United States, 357 U.S. 386, 389 (1958).
406 E.g., Ladner v. United States, 358 U.S. 169 (1958) (two policemen hit with one 

The defendant in Ingram v. United- States401 committed only one act 
of assault, but was convicted and consecutively sentenced for both assault 
with intent to kill and assault with a dangerous weapon, the total sen
tence exceeding the statutory maximum for either taken separately.402 
The court of appeals found the "same evidence” test inapplicable to as
sault because Congress did not indicate the same intent to "pyramid the 
penalties”403 as it did for narcotics offenses. While assault with a dan
gerous weapon and assault with intent to kill are both forms of aggravated 
assault, and although each requires proof of a different element, the court 
found no suggestion that "Congress intended a single act to be punished 
cumulatively as both a more and a less serious form of aggravated 
assault.”404 405 The Supreme Court permitted consecutive sentencing in nar
cotics cases, suggested the court of appeals, because drug violations con
stitute "a social evil as deleterious as it is difficult to combat.”403 In other 
areas of the criminal law a single act has not generally been subjected to 
multiple punishment.406 Judge Burger, dissenting, thought that Block
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burger should apply to any case where statutes create distinct offenses. 
He found a presumption in favor of consecutive sentencing which could 
be overcome only by an affirmative indication of a contrary intent.407

gunshot); Prince v. United States, 352 U.S. 322 (1957) (bank robbery and entry with intent 
to commit felony); Bell v. United States, 349 U.S. 81 (1955) (two women transported in 
same car across state line for immoral purposes); United States v. Universal C.l.T. Credit 
Corp., 344 U.S. 218 (1952) (Fair Labor Standards Act violation). The Ingram decision 
was followed in Davenport v. United States, 353 F.2d 882 (D.C. Cir. 1965) (assault).

407 353 F.2d at 876.
408 Fed. R. Crim. P. 37(a)(2), 45(b), 327 U.S. 857-58, 867 (1945).
409361 U.S. 220 (I960).
419 The “excusable neglect” in Robinson was a misunderstanding between defendant and 

his attorney as to which one was to file notice of appeal. Failure of an attorney to inform 
his client of the ten-day limit, Dillane v. United States, 121 U.S. App. D.C. 354, 350 F.2d 
732 (1965), and deception by an attorney about the time allowed, Desmond v. United States, 
333 F.2d 378 (1st Cir. 1964), aff’d after remand, 345 F.2d 225 (1st Cir. 1965), have also 
been urged as "excusable neglect.” See Circuit Note: 1964-1965 Term 274 & n.410.

Former rule 45(b) allowed extension of time upon excusable neglect for most acts re
quired by the rules, but appeal time was expressly excluded. The legislative history of former 
rules 37(a) (2) and 45(b) suggested to the Robinson Court a congressional purpose to cir
cumscribe sharply the time for taking appeals. 361 U.S. at 227-29- The 1966 rule amend
ments change this result. See note 415 infra.

4ii 352 F.2d 716 (D.C. Cir. 1965).
4X2 In contrast, one appellant this term successfully sought to withdraw his appeal after 

leave had been granted. Henderson (Nathaniel) v. United States, 360 F.2d 514 (D.C. Cir. 
1966). Henderson appeared to have sufficient insanity grounds for a new trial, but with
drew his appeal because he would soon be eligible for parole. A successful insanity defense 
would have subjected him to mandatory commitment. See note 464 infra.

443 28 U.S.C. § 2255 (1964); see notes 426-33 infra and accompanying text. The Su
preme Court suggested collateral attack "to redress denial of basic rights” when appeal time 
had run. United States v. Robinson, 361 U.S. 220, 230 n.14 (I960).

414 One is moved to recall that Juliet Capulet once remarked appropriately: "What’s in a
name? That which we call a rose/ By any other name would smell as sweet.” Romeo & Juliet, 
Act II, scene ii, 11. 43-44.

Appeal

Timeliness. Strict construction of procedural rules may some
times lead to an exaltation of form over substance. The Supreme 
Court, interpreting the legislative history of two provisions of the Fed
eral Rules of Criminal Procedure,408 held in United States v. Robinson409 
that the ten-day time period for taking an appeal was absolute and could 
not be enlarged even in the face of "excusable neglect.”410 In Carlisle v. 
United States411 appellant alleged that he was deprived of a direct appeal 
because his court-appointed counsel did not inform him of the ten-day 
limit. Robinson constrained the court of appeals to affirm the denial of 
Carlisle’s untimely motion for leave to appeal,412 although the court did 
indicate that collateral attack was available through a section 2255 mo
tion.413 In this he would repeat essentially the same allegations, but this 
time gain the court’s elusive attention.414 * The 1966 rule amendments, 
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which allow an extension for up to thirty days for excusable neglect, 
should prevent such situations in the future.415

416 Rule 45(b) now provides that "the court may not extend the time for taking any ac
tion under ...37(a)(2) ... except to the extent and under the conditions stated in them" 
(Emphasis added.) Whereas former rule 37(a) (2) contained no provision for extension, the 
amended rule states that "upon a showing of excusable neglect, the district court may . . . ex
tend the time ... for a period not to exceed 30 days . . . .” The desirability of and necessity 
for the change is discussed in Rezneck, The New Federal Rules of Criminal Procedure, 54 
Geo. L.J. 1276, 1314-15 (1966), in The New Federal Rules 117-18 (1966); Advisory 
Committee’s Note to new rule 37(a) (2); Circuit Note: 1964-1965 Term 274 n.410.

416 District court jurisdiction covers almost all crimes committed within the District of 
Columbia. D.C. Code Ann. § 11-521 (a) (2) (Supp. V, 1966). General sessions exercises 
concurrent jurisdiction over offenses punishable by fine only or by imprisonment for one year 
or less. D.C. Code Ann. § 11-963(a) (Supp. V, 1966). Petty offenses prosecuted by the 
District corporation counsel, D.C. Code Ann. § 23-101 (1961), which include violations of 
police regulations and municipal ordinances, are usually prosecuted in general sessions.

417 359 F.2d 245 (D.C. Cir. 1966); accord, Bond v. United Sutes, 360 F.2d 504 (D.C. 
Cir. 1966).

418 359 F.2d at 249. For consideration of the duties imposed upon appointed counsel by 
the Tate decision see notes 74-77 supra and accompanying text.

419 The federal supervisory standard requires a complete transcript whenever there are 
different attorneys at trial and on appeal. Hardy v. United States, 375 U.S. 277, 280-81 
(1964). Four justices were of the opinion that a complete transcript should be provided for 
all indigent appeals. Id. at 282 (Goldberg, J., concurring). The constitutional obligation of 
the states is to provide a "picture” of the proceedings reasonably equal to that of a transcript 
if the trial court does not have adequate provisions for recording. Griffin v. Illinois, 351 
U.S. 12, 20 (1956).

Trial Transcripts. The United States District Court for the Dis
trict of Columbia (district court) and the U.S. Branch of the District of 
Columbia Court of General Sessions (general sessions) have concurrent 
jurisdiction over misdemeanors committed within the District and prose
cuted in the name of the United States.416 417 Appeals from the former are 
to the United States Court of Appeals for the District of Columbia Cir
cuit (court of appeals), and from the latter to the District of Columbia 
Court of Appeals (D.C. court of appeals). This term the court of appeals 
ruled that opportunities and facilities extended to appellants from convic
tions in the court of general sessions must approximate those available to 
persons convicted in the district court.

In Tate v. United States (Tate & Edelin'),two defendants petitioned 
the court of appeals to redress a ruling of the D.C. court of appeals which 
had, in effect, denied them their right of appeal from general sessions 
convictions. Revoking a grant of leave to appeal in forma pauperis, the 
D.C. court had stated that "the record discloses no basis for an appeal.”418 419 
The "record” relied upon, however, contained no transcripts of any of 
the proceedings. The Supreme Court had guaranteed transcripts or the 
equivalent in state and federal indigent appeals.410 Appellants from gen
eral sessions had no such guarantee. While avoiding constitutional 
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standards,420 421 the court of appeals found in recent federal indigent-appeals

420 The court of appeals was careful to base its decision upon its supervisory power over 
the administration of criminal justice within the District of Columbia. 359 F.2d at 252, 254. 
The court concluded that

if no funds for transcripts were available, constitutional considerations might compel 
reversal of convictions and a resultant transfer of prosecutions ... to the U.S. Dis
trict Court, at greater cost to the Government, in addition to delay, confusion, 
and inconvenience to court personnel, and frustration of the Congressional scheme 
for entrusting General Sessions with major responsibility for dispatch of this task. 

Id. at 255.
421 Hardy v. United States, 375 U.S. 277 (1964); Coppedge v. United States, 369 U.S. 

438, 450 (1962); Ellis v. United States, 356 U.S. 674 (1958).
422 359 F.2d at 252. Petty offenses, prosecuted by the D.C. corporation counsel, do not 

invoke the same protections. Subsequent to Tate & Edelin, the court of appeals declined to 
extend its ruling to cover convictions of minor infractions which do not have a right of ap
peal. Hollingsworth v. United States, 360 F.2d 842 (D.C. Cir. 1966).

422 359 F.2d at 252.
424 28 U.S.C. § 753(f) (1964). This provision does not apply by its terms to the court 

of general sessions. The court of appeals, however, cited D.C. Code Ann. § 11-935 (Supp. 
V, 1966), which requires that procedures relating to transcript fees in general sessions con
form as nearly as practicable to those of the district court. Since § 753(f) is a procedure of 
the district court, reasoned the court of appeals, payment for general sessions transcripts "flows 
naturally from the statutory language.” 359 F.2d at 254. The Comptroller General has since 
concurred in that ruling. Dec. Comp. Gen. No. B-156932 (July 27, 1966), in 35 U.S.L. 
Week 2085 (Aug. 9, 1966).

422 359 F.2d at 255.
426 See text accompanying notes 408-15 supra.

421cases reasons to guarantee transcripts at government expense to in 
forma pauperis appellants in the municipal court system whenever coun
sel on appeal is different from that at trial.422

The rationale behind this extension to city courts is judicial concern 
that indigent defendants who have been tried in general sessions have the 
same rights and opportunities on appeal as do indigents appealing from 
judgments of the district court.423 The ruling raised two practical prob
lems, however: payment for the transcripts and sufficient court reporters. 
Concerning payment the court held that the Federal Court Reporter’s 
Act424 was available to provide funds for transcript preparation in general 
sessions. The number of reporters was more difficult, in that Congress 
has provided general sessions with but ten reporters, who must be allo
cated between the civil and criminal divisions. The court held that: 
"[PJreference must be given to criminal proceedings, at least where prose
cuted by the United States. These are not petty offenses, but serious 
crimes, though classified as misdemeanors. The manifest concern of 
Congress for improvement in the administration of criminal justice re
pels any supposition that Congress was ready to relegate such proceedings 
to second place . . . .”425

Collateral Attack

Unlike the strict ten-day limitation for notice of appeal,426 a motion 
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for relief from an illegally imposed sentence may be made at anytime 
under Section 2255 of the Judicial Code.427 This statute requires a 
prompt hearing to determine the issues of both law and fact raised by the 
allegation "unless the motion and the files and records of the case conclu
sively show that the prisoner is entitled to no relief . . . .”428 The appel
lant in Thomas v. United States4™ filed a motion to vacate sentence430 
because of allegedly coerced confessions resulting in several convictions. 
The district court denied the motion without a hearing, reasoning that a 
court is not required to hear successive motions for the same relief;431 
this was the appellant’s fifth. The court of appeals held that whenever a 
proper ground for relief is alleged, successive section 2255 motions can
not be denied unless that ground was previously decided on its merits.43' 
Appellant had been improperly denied a remedy because he had never 
been given an evidentiary hearing on the coerced confessions. Moreover, 
even if the series of motions constituted an abuse of remedy, the Govern
ment did not meet its burden of affirmatively pleading the abuse.433

427 28 U.S.C. § 2255 (1964). Although the remedy provided by this section, i.e., release
from custody, is similar to that of federal habeas corpus, 28 U.S.C. §§ 2241-54 (1964), a § 
2255 motion attacks the validity of the sentence and is directed to the sentencing court, where
as habeas corpus attacks the validity of the custody and may be directed to any federal judge. 
Section 2255 specifies that an application for a writ of habeas corpus shall not be entertained 
on behalf of a federal prisoner who has failed first to move for vacation of sentence under this 
section. See Haynes v. Harris, 344 F.2d 463 (8th Cir. 1965). The grounds for relief, which 
include custody or sentencing in violation of the Constitution or laws of the United States, are 
coextensive under either remedy. Sanders v. United States, 373 U.S. 1 (1963). The court 
considered appeals from denial of § 2255 motions based on a variety of grounds this term. 
E.g., Bradley v. Preston,------  F.2d------  (D.C. Cir. 1966) (judge’s failure to raise compe
tency issue sua sponte); Holmes v. United States, 363 F.2d 286 (D.C. Cir. 1966) (ineffec
tive assistance of counsel); Nance v. United States, 359 F.2d 273 (D.C. Cir. 1966) (defendant 
not informed of right to appointed counsel); Johnson (James) v. United States, 350 F.2d 
784 (D.C. Cir. 1965) (conviction of crime for which not indicted); Pouncey v. United 
States, 350 F.2d 793 (D.C. Cir. 1965) (denial of right to counsel). In Holmes the court held 
that § 2255 was not available for raising an insanity defense when defendant himself had ob
jected to raising it at trial. See notes 467-70 infra and accompanying text. On availability 
of collateral attack in general, see Fay v. Noia, 372 U.S. 391 (1963).

428 28 U.S.C. § 2255 (1964). (Emphasis added.)
429 352 F.2d 701 (D.C. Cir. 1965).
430 Thomas termed his motion one to vacate sentence under the All Writs Statute, which 

authorizes federal courts to issue "all writs necessary or appropriate in aid of their respec
tive jurisdictions . . . .” 28 U.S.C. § 1651(a) (1964). The court of appeals treated it as a 
§ 2255 motion.

431 Section 2255 provides in part that a "sentencing court shall not be required to enter
tain a second or successive motion for similar relief on behalf of the same prisoner.” See 
Turner v. United States, 103 U.S. App. D.C. 313, 258 F.2d 165 (1958); Long v. United 
States, 245 F.2d 871 (6th Cir.), cert, denied, 355 U.S. 878 (1957); Jackson v. United States, 
224 F.2d 556 (4th Cir.), cert, denied, 350 U.S. 924 (1955).

432 352 F.2d at 703; accord, Smith v. United States, 106 U.S. App. D.C. 169, 270 F.2d 921 
(1959) (en banc); Ray v. United States, 295 F.2d 416 (10th Cir. 1961), cert, denied 369 
U.S. 875 (1962).

433 352 F.2d at 702-03, citing Sanders v. United States, 373 U.S. 1 (1963). Although 
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Parole

Parole Board Jurisdiction. Appellant in Birch v. Anderson?3*

in Thomas three of the previous motions were denied, none had been heard on the merits, nor 
had the Government filed its opposition to any of them.

434 358 F.2d 520 (D.C. Cir. 1965).
435 A federal prisoner is entitled to deductions from his maximum term if he meets cer

tain standards of good conduct. Computation of the time allowable is governed by statute, 
and release upon expiration of the maximum sentence less good-time deductions is a matter 
of right. 18 U.S.C. §§ 4161, 4163 (1964).

436 Violation of the terms of parole subjects a person to completion of the unexpired por
tion of his sentence, and time spent on parole is not deducted. 18 U.S.C. § 4205 (1964). 
A mandatory releasee, although not a parolee, is under the parole board’s jurisdiction and 
supervision to encourage his good behavior, and may be rearrested for what would be parole 
violations if a warrant is timely issued. 358 F.2d at 523-24. On the parolee-releasee distinc
tion see Hyser v. Reed, 115 U.S. App. D.C. 254, 318 F.2d 225, cert, denied, 375 U.S. 957 
(1963).

437 A mandatory releasee is freed from board control 180 days prior to the expiration of 
his maximum term. 18 U.S.C. § 4164 (1964).

438 The parole board argued on appeal that 18 U.S.C. § 4205 (1964) allows it to issue 
a warrant until expiration of the releasee’s maximum term, even if its supervisory power ceases 
180 days before. 358 F.2d at 522-23.

433 Id. at 523-26.
440 The court rejected as inapplicable to mandatory releasees the argument that expiration 

of a maximum sentence is prevented by the parole violation, not by issuance of the warrant. 
Schiffman v. Wilkinson, 216 F.2d 589 (9th Cir. 1954), cert, denied, 348 U.S. 916 (1955).

441 The court held personal observations of defense counsel and assertion of physiological 

was sentenced on September 17, 1959, to five years imprisonment for 
narcotics violations. He received a mandatory good-conduct release,’135 
and in June 1964 was convicted of a crime committed in December 
1963. Because his second conviction constituted a violation of the terms 
of his release, the United States Board of Parole issued a warrant for his 
arrest434 435 436 437 438 on June 25, 1964. Birch opposed the warrant, arguing that on 
March 21, 1964, 180 days before the expiration of the maximum term of 
the 1959 sentence, his release became unconditional;43' the warrant, is
sued after that date, was of no effect since the parole board no longer had 
jurisdiction.438 The court agreed, and after thorough examination of the 
legislative history of the mandatory release provision,439 held that parole 
board jurisdiction over a mandatory releasee ceases upon his uncondi
tional release, even though the offense for which a violator’s warrant was 
issued took place before the release became final.440

CRIMINAL RESPONSIBILITY

Insanity Defense

Hospital Competency Reports. Generally, upon a prima facie
showing of mental incompetency to stand trial, defendant will be hospi
talized for examination.441 Absent timely objection, a trial judge may, 
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without a separate hearing, declare defendant competent to stand trial on 
the results of that hospital report.442 Likewise, the court may accept the 
hospital’s report at face value for sentencing or release from prior com
mitment.443 Under certain circumstances, however, sole reliance on such 
reports, which are by nature conclusory, might constitute an abuse of the 
trial judge’s discretion,444 * as in Sessoms v. United States?™ The trial 
judge had ordered the defendant committed to St. Elizabeths Hospital for 
mental examination prior to trial. The hospital superintendent subse
quently certified that the defendant was competent to stand trial. The 
trial judge then denied defense counsel’s oral application for an indepen
dent psychiatric examination, stating that the hospital report was deter
minative of competency. On appeal, the court reversed and remanded, 
holding that an evidentiary hearing on the question was required.446 
In Leach v. United States,447 on the other hand, the court cautioned the 
sentencing judge not to rely solely on conclusory mental reports, but to 
make use of "detailed information [concerning defendant’s mental health] 
which would enable [him] ... to make an informed selection of the dis
position that would best serve the interests of the defendant and so
ciety.”448 Nevertheless, the sentence was affirmed because defendant had 

drug addiction sufficient to make denial of a pretrial motion for mental examination revers
ible error. Cannady (Walter) v. United States, 351 F.2d 817 (D.C. Cir. 1965); see Mitchell 
v. United States, 114 U.S. App. D.C. 353, 316 F.2d 354 (1963).

442 Whalem v. United States, 120 U.S. App. D.C. 331, 346 F.2d 812 (en banc), cert, 
denied, 382 U.S. 862 (1965), Circuit Note: 1964-1965 Term 277. See generally JUDICIAL 
Conference of D.C., Report of the Committee on Problems Connected With 
Mental Examination of the Accused in Criminal Cases Before Trial (1965).

443 The judge must make his own finding on competency. While he may accept or re
ject the opinion of psychiatrists, he may not substitute their judgment for his own. Gunther 
v. United States, 94 U.S. App. D.C. 243, 215 F.2d 493 (1954); Castle v. United States, 120 
U.S. App. D.C. 398, 401, 347 F.2d 492, 495 (1964) (dictum), cert, denied, 381 U.S. 929 
(1965). It has been held, however, that the failure of the judge to hold a hearing and to 
issue a formal order of competency was not seriously prejudicial when the hospital certifica
tion of competency was before the judge during the trial, and no objection was made to its 
accuracy. Whalem v. United States, supra note 442, at 334-37, 346 F.2d at 815-18.

444 Compare Pouncey v. United States, 121 U.S. App. D.C. 264, 349 F.2d 699 (1965), 
and Whalem v. United States, supra note 442, with Wider v. United States, 121 U.S. App. 
D.C. 129, 348 F.2d 358 (1965).

443 359 F.2d 268 (D.C. Cir. 1966).
446 The Supreme Court has held that defendant’s failure to demand a competency hearing 

did not constitute a waiver of his right to a hearing: *'[I]t is contradictory to argue that a 
defendant may be incompetent, and yet knowingly or intelligently 'waive’ his right to have 
the court determine his capacity to stand trial.” Pate v. Robinson, 383 U.S. 375, 384 (1966). 
The Sessoms court cited Pate, possibly indicating a trend toward requiring evidentiary hear
ings whenever competence to stand trial is in issue.

447 353 F.2d 451 (D.C. Cir. 1965), cert, denied, 383 U.S. 917 (1966).
448 Id. at 453. The court suggested that the judge should know "whether the defendant 

is suffering from any physical, intellectual or emotional disabilities; if so, how this may af
fect his behavior; what treatment is indicated; the likehood of a successful societal adjustment 
without such treatment; and the effect of various sentences on the defendant’s condition, on
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not challenged the adequacy of the reports, and had shown himself hos
tile to further psychiatric examination.419

his chances for rehabilitation, and on his future interaction with society." Id. at 454. See 
generally Williams v. New York, 337 U.S. 241, 247-51 (1949).

449 The court had remanded this case twice before with unsatisfactory results. On the 
instant appeal the court said, "[W]e share {defendant’s] . . . sense of frustration with these 
proceedings.” 353 F.2d at 454.

450 349 p2d 203 (D.G Cir. 1965) (en banc).
461 He was committed pursuant to D.C. CODE Ann. § 24-301 (d) (1961).
452 This conviction was affirmed in Green v. United States,------ U.S. App. D.C.------- , 351

F.2d 198 (1965) (en banc), Circuit Note: 1964-1965 Term 279 n.433.
453 The unusual circumstances here raised a question of standing, since Green was appeal

ing his own release from St. Elizabeths. District law gives the right to protest release only 
to the United States and the District of Columbia. D.C. CODE Ann. § 24-301 (e) (1961). 
The court disposed of this question by holding that a patient can have a "cognizable interest” 
in his own release to give him standing to oppose it. 349 F.2d at 204.

464 In an earlier case the court said:
The phrase "establishing his eligibility for release” . . . means something different 
from having one or more psychiatrists say simply that the individual is "sane.” 
There must be freedom from such abnormal mental condition as would make the 
individual dangerous to himself or the community in the reasonably foreseeable 
future.

Overholser v. Leach, 103 U.S. App. D.C. 289, 292, 257 F.2d 667, 670 (1958), cert, denied, 
359 U.S. 1013 (1959); cf. Winn v. United States, 106 U.S. App. D.C. 133, 270 F.2d 326 
(1959); Lyles v. United States, 103 U.S. App. D.C. 22, 26-27, 254 F.2d 725, 729-30 (1957) 
(en banc), cert, denied, 356 U.S. 961 (1958).

455 Possibly influencing this decision was defense counsel’s suggestion that the hospital 
might have issued a release certificate in order to cover its embarrassment at having trans
ferred defendant out of maximum security, only to have him commit another crime; the court 
neither agreed nor disagreed. 349 F.2d at 206. In another case this term the court found a 
hospital report sufficient of itself for determining competency to withdraw an appeal. Hen
derson (Nathaniel) v. United States, 360 F.2d 514 (D.C. Cir. 1966). In a lengthy con
curring opinion Chief Judge Bazelon pointed out that such a "boilerplate” report was really 
not an adequate basis for the finding. Nevertheless, the defendant was so close to his parole 
date that it would be unfair to subject him, against his will, to an appeal because the court 
would probably find he should have been judged not guilty by reason of insanity, and order 
him committed to a mental institution. Id. at 521. For an even stricter limitation on trial

An independent psychiatric examination was ordered in Green v. 
United States4™ to determine whether defendant should be uncondition
ally released from the mental hospital. Defendant had been tried for 
robbery, found not guilty by reason of insanity, and committed to St. 
Elizabeths Hospital.461 "Eloping” from the hospital from time to time, 
appellant was convicted of other robberies for which he received a prison 
sentence.462 The Government applied to the district court for his release 
from the hospital, so that he might serve his prison sentence. The district 
court ordered release on the basis of the testimony of a doctor who had 
last seen defendant when he examined him to determine his competency 
to stand trial for the first robbery. On appeal,463 the court, noting de
fendant’s bizarre behavior at the hearing and the hospital’s failure to 
examine him to determine his fitness for release,464 held it error to deny 
the motion for an independent psychiatric examination.* 449 * * 452 453 * 455
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Quantum of Evidence. It is axiomatic that criminal responsi
bility is an essential element of any crime.* 456 There is, however, a pre
sumption of sanity.457 But at what point does sanity become an issue? 
In 1962 the court established that a trial judge may submit the issue of 
criminal responsibility to the jury only when defendant has introduced 
"some evidence” of mental disorder.458 459 The court, applying the some 
evidence test this term in Smith (Edward) v. United States™ found that 
there was insufficient evidence to require submission of the sanity issue 
to the jury.460 The only recorded evidence was the testimony of a psy
chiatrist who would not categorically deny the possibility of defendant’s 
temporary insanity.461

court discretion over competency questions, see Hansford v. United States, 365 F.2d 920 
(D.C. Cir. 1966) (narcotic withdrawal symptoms require judge to raise competency issue).

456 Whalem v. United States, 120 U.S. App. D.C. 331, 337, 346 F.2d 812, 818 (en banc), 
cert, denied, 382 U.S. 862 (1965); Durham v. United States, 94 U.S. App. D.C. 228, 214 
F.2d 862 (1954). See generally Circuit Note: 1964-1965 Term 279-80.

457 E.g., Davis v. United States, 160 U.S. 469 (1895); Keys v. United States, 120 U.S. 
App. D.C. 343, 345, 346 F.2d 824, 826, cert, denied, 382 U.S. 869 (1965); McDonald v. 
United States, 114 U.S. App. D.C. 120, 123, 312 F.2d 847, 850 (1962) (en banc); Tatum 
v. United States, 88 U.S. App. D.C. 386, 389, 190 F.2d 612, 615 (1951).

458McDonald v. United States, 114 U.S. App. D.C. 120, 312 F.2d 847 (1962) (en banc). 
"The subject matter being what it is, there can be no sharp quantitative or qualitative defini
tion of 'some evidence.’ Certainly it means more than a scintilla, yet, of course, the amount 
need not be so substantial as to require, if uncontroverted, a directed verdict of acquittal.” 
Id. at 122, 312 F.2d at 849. The McDonald court held an I.Q. of 68 and the testimony of 
two expert witnesses to be "some evidence.” Id. at 123, 312 F.2d at 850.

459 353 F.2d 838 (D.C. Cir. 1965), cert, denied, 384 U.S. 974 (1966).
460 Last term the court held that a mere showing of narcotics addiction did not raise a 

responsibility issue. Heard v. United States, 121 U.S. App. D.C. 37, 348 F.2d 43 (1965), 
Circuit Note: 1964-1965 Term 280.

461 The defendant did produce a 1946 mental diagnosis and a recent psychologist’s report 
which would clearly have provided "some evidence” of mental disorder if admissible. These 
reports were referred to on direct examination only to determine whether the psychiatrist 
had taken them into account. The court, relying on Lyles v. United States, 103 U.S. App. 
D.C. 22, 28, 254 F.2d 725, 731 (1957) (en banc), cert, denied, 356 U.S. 961 (1958), 
held them inadmissible because they contained psychiatric opinion. Since the reports were 
not in evidence, they could not serve to raise an insanity issue. In dissent, Chief Judge Baze- 
lon argued that this was an unwarranted extension of Lyles and was "inconsistent with the 
accepted principle that, since the issue of responsibility is ordinarily for the jury, it is free to 
weigh the evidence which an expert considered and to reach contrary conclusions thereon.” 
353 F.2d at 847.

462 Overholser v. Lynch, 109 U.S. App. D.C. 404, 288 F.2d 388 (1961) (en banc), 
rev’d on other grounds, 369 U.S. 705 (1962).

463 Whalem v. United States, 120 U.S. App. D.C. 331, 338, 346 F.2d 812, 819 (en banc), 
cert, denied, 382 U.S. 862 (1965); cf. Overholser v. Lynch, supra note 462, at 408-09, 288

In some circumstances a defendant’s criminal responsibility may be
come an issue without his producing any evidence on the matter. Defend
ant cannot object if the court itself inserts an insanity defense.462 In
deed, in some cases the judge abuses his discretion by failing to insert 
the defense sua sponte.463 When the judge raises the issue, however, a 
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subsequent finding of not guilty by reason of insanity cannot result in 
automatic commitment.464 * In Cross v. United States,*™ the trial judge 
was apparently unaware that he had authority to raise the insanity defense 
by his own motion. When counsel told the judge that circumstances indi
cated there might be a valid insanity defense but that defendant refused 
to allow him to raise it, the judge did not consider those circumstances. 
Faced with this unusual situation the court of appeals remanded for a 
hearing mine pro tunc on whether the trial judge should have raised the 
insanity defense sua sponte.466

F.2d at 392-93. The court has refused, however, to indicate what constitutes such an abuse 
of discretion: "No rigid standard exists to control the District Court in deciding whether it 
should require the insanity issue to be submitted. As a matter within the sound discretion 
of the District Court, this question must be resolved on a case by case basis.” Whalem v. 
United States, supra at 338 n.10, 346 F.2d at 819 n.10; cf. Wider v. United States, 121 U.S. 
App. D.C. 129, 348 F.2d 358 (1965).

For example, the court found no abuse of discretion in not raising the insanity issue sua 
sponte, even though the hospital report stated that defendant was "suffering from Psycho
neurotic Reaction, Obsessive-Compulsive Type (Sexual Deviation).” The court reasoned 
that the defense counsel had tactical reasons for not raising the insanity defense since he was 
arguing that the defendant did not commit the crime. Trest v. United States, 350 F.2d 794 
(D.C. Cir. 1965), cert, denied, 382 U.S. 1018 (1966); see Smith v. United States, 353 F.2d 
838, 843 (D.C. Cir. 1965), cert, denied, 384 U.S. 974 (1966) (record evidence insufficient 
for judge to raise insanity issue sua sponte).

Lynch v. Overholser, 369 U.S. 705 (1962), reversing 109 U.S. App. D.C. 404, 288 
F.2d 388 (1961). Of course, when the defendant himself pleads insanity and is found not 
guilty by reason thereof, he is automatically committed. D.C. CODE Ann. § 24-301 (d) 
(1961).

460354 p.2d 512 (D.C. Cir. 1965).
466But see Dusky v. United States, 362 U.S. 402 (I960) (nunc pro tunc hearing im

proper to determine competence to stand trial). The Cross court distinguished Dusky by 
stating that it dealt with a post-conviction determination of defendant’s competence at trial. 
In Cross the court was ordering determination of criminal insanity at the time of the crime 
by examining representations made at trial, which are "immune to alteration by the mere 
passage of time.” 354 F.2d at 514. The court made a disposition similar to Cross last term 
but did so on the ground that defendant had served most of his sentence by the time of his 
appeal, and the court did net want to subject him to the risk of another trial. Pouncey v. 
United States, 121 U.S. App. D.C. 264, 349 F.2d 699 (1965).

467 363 F.2d 281 (D.C. Cir. 1966).
468 Since trial counsel had subjected defendant to an independent psychiatric examination, 

he knew that the psychiatrist would testify that defendant’s acts were definitely the product 
of a mental disorder.

469 See Trest v. United States, 350 F.2d 794 (D.C. Cir. 1965), cert, denied, 382 U.S. 
1018 (1966).

Holmes v. United States*6‘ presented the issue of whether defendant’s 
trial counsel had rendered effective assistance by failing to invoke the 
insanity defense at trial.468 Counsel had not raised it for fear of adversely 
affecting his contention that the defendant did not commit the robbery. 
The court of appeals did not dispute that substantial prejudice might re
sult by arguing simultaneously that defendant was not guilty because he 
did not do it and not guilty by reason of insanity;469 but it held simply 
that these defenses need not be raised together. It was well within the 
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trial court’s broad discretion to consider a motion to try the issues sepa
rately.470 * 472 473 474 *

470 Nevertheless, the court affirmed the lower court decision because "appellant’s claim is 
not such as to warrant retrospective application of this remedy [bifurcation], to judgments 
that have already become final, through a motion under 28 U.S.C. § 2255.” 363 F.2d at 284.

474 361 F.2d 50 (D.C. Cir. 1966) (en banc).
472 Evidence introduced at trial in support of defendant’s contention that he was a chronic 

alcoholic included medical and psychiatric testimony, defendant’s physical appearance, and 
the fact that he had been arrested for intoxication or associated conduct seventy times since 
1937. Id. at 55.

473 The pertinent statute reads in part: "No person shall in the District of Columbia 
drink any alcoholic beverage in any street, alley, park, or parking .... No such person shall 
be drunk or intoxicated in any street, alley, park, or parking . . . .” D.C. Code Ann. § 25- 
128 (1961).

474 Easter v. District of Columbia, 209 A.2d 625 (D.C. 1965).
473 361 F.2d at 56.
476 D.C. Code Ann. §§ 24-501 to -514 (1961). Section 501 authorizes the courts "to 

take judicial notice of the fact that a chronic alcoholic is a sick person and in need of proper 
medical, institutional, advisory, and rehabilitative treatment . . . .”

477 A chronic alcoholic is "any person who chronically and habitually uses alcoholic bev
erages to the extent that he has lost the power of self-control with respect to the use of such 
beverages . . . .” D.C. Code Ann. § 24-502 (1961). (Emphasis added.)

478 361 F.2d at 52. See generally Carter v. United States, 102 U.S. App. D.C. 227, 235, 
252 F.2d 608, 616 (1956).

479 361 F.2d at 52. The court carefully pointed out that the defense was "not in terms 
of insanity.” The Easter rationale applied only to chronic alcoholics, not the excessive volun
tary drinker. See Parker v. United States, 359 F.2d 1009 (D.C. Cir. 1966). The court there 
upheld the trial court’s refusal to instruct the jury that voluntary intoxication can negate the 
intent necessary for simple assault or assault with a deadly weapon. The Easter court also re
jected arguments that chronic alcoholism began with a voluntary act and therefore must be 
considered voluntary, and that the "public nature of intoxication adds a factor which precludes 
the defense . ...” 361 F.2d at 52-53.

480 By a "perusal in full of the Act of 1947” the court found that Congress intended that 
chronic alcoholism be treated by civil processes rather than criminal prosecution. Id. at 51 n.2.

Alcoholism

This term, Easter v. District of Columbia411 established chronic alco
holism as a defense to public drunkenness. DeWitt Easter, a chronic 
alcoholic,4'2 was convicted in the court of general sessions of being intoxi
cated in public.4'3 On appeal, the District of Columbia Court of Appeals 
affirmed;4'4 the United States Court of Appeals for the District of Colum
bia Circuit reversed and remanded with directions that the information be 
dismissed.4'5 The court rested its decision on a 1947 act of Congress 
providing for rehabilitation of alcoholics.476 Adopting the definition of 
"chronic alcoholic” provided by the act,4'7 the court reasoned that be
cause of his "loss of the power of self-control,” the chronic alcoholic could 
not be responsible for being drunk in public.478 Absent the requisite 
mens rea, there could be no crime.479 The court believed that this result 
was consonant with the intent Congress manifested in the act of 1947.480 
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Even without the guidance furnished by that act, the court asserted that 
chronic alcoholism would still be a defense to public intoxication.481 A 
Fourth Circuit case, Driver v. Hinnant**2 was used as precedential author
ity for the court’s alternative holding that criminal conviction of a chronic 
alcoholic for public intoxication was cruel and unusual punishment.483

481 Id. at 53. Judges McGowan, Danaher, Burger, and Tamm did not join in this portion 
of the opinion.

482 3 5 6 F.2d 761 (4th Cir. 1966), 54 Geo. L.J. 1422.
488 361 F.2d at 55.
484 3 56 F.2d at 764-65. The opinion indicated that to convict a person for the manifes

tation of a compulsive symptom was akin to punishment of the disease itself. C/. Robinson 
v. California, 370 U.S. 660 (1962) (conviction for drug addiction violates eighth amend
ment).

488 54 Geo. L.J. 1422, 1426 (1966).
486 Green v. United States, 355 U.S. 184, 187 (1957). In Green the court said that the 

state "should not be allowed to make repeated attempts to convict an individual . . . thereby 
subjecting him to embarrassment, expense and ordeal and compelling him to live in a con
tinuing state of anxiety and insecurity, as well as enhancing the possibility that even though 
innocent he may be found guilty.” Id. at 187-88. The prohibition applies to the double 
trial aspect of criminal proceedings, not to double punishment. United States v. Ball, 163 
U.S. 662, 669 (1896). See notes 397-407 supra and accompanying text.

48< Crawford v. United States, 109 U.S. App. D.C. 219, 220, 285 F.2d 661, 662 (1960).

The court, while quoting extensively from Driver, failed to adopt 
the specific rationale of that decision, which was that appearance in 
public while drunk was a compulsive symptom of chronic alcoholism and 
that criminal conviction for a manifestation of a status was prohibited by 
the eighth amendment.484 It has been observed that this compulsive 
symptom rationale could easily be extended in drug cases to possession, 
concealment, and use of narcotics by an addict.485 486 * Perhaps to avoid this 
pitfall, the court of appeals decided only that the alcoholic’s lack of 
criminal responsibility precluded punishment for public intoxication. 
Whether the court, once admitting lack of mens rea, can contain the 
defense of chronic alcoholism to public intoxication remains to be seen.

MISCELLANEOUS

Double Jeopardy

The fifth amendment provides that no person shall be "subject for 
the same offence to be twice put in jeopardy of life or limb.” The pur
pose of this prohibition is to protect the individual from being subjected 
by a powerful and resourceful government to the hazards of trial and 
possible conviction more than once for the same offense.480 Generally, 
jeopardy attaches once the jury has been impaneled and sworn.48' The 
major exception to this rule permits a new trial when the jury is unable to 
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reach a verdict.488 489 In Mullin v. United States*™ the court had to decide 
whether a note sent to the judge announcing the jury’s inability to reach a 
verdict and stating the standing of the vote brought the appellant’s first 
robbery trial within this exception.490 The defense did not object when 
the trial court declared a mistrial,491 and Mullin, without raising the issue 
of double jeopardy, was convicted at a second trial. On appeal, he argued 
that the first jury’s note meant that the prosecution had failed to prove 
its case, and that therefore the trial judge should have directed a verdict 
of acquittal. The court held that if none of the jurors considered the evi
dence sufficient for conviction, a directed verdict would have been re
quired.492 The language of the note, however, "was nothing more than a 
layman’s way of advising the Court that the jury could not agree.”493 It 
was thus a hung jury, compelling a mistrial and negating any claim of 
double jeopardy;494 declarations of mistrials have traditionally been up
held absent flagrant injustice.495 496

488 Dreyer v. Illinois, 187 U.S. 71 (1902); United States v. Perez, 22 U.S. (9 Wheat.) 
579 (1824); Downum v. United States, 372 U.S. 734 (1963) (dictum).

489 356 F.2d 368 (D.C. Cir. 1966).
490 The note read:

Your Honor, the jury in this are not able to reach an [sic] unanimous deci
sion. At this time we are deadlocked on the lack of evidence in this case. We feel 
that more conclusive evidence is needed to bring about a full vote.

Charles J. Dungee, Foreman 
Seven—Guilty 
Four—Not Guilty 
One—Undecided

Id. at 369. The court of appeals recommended that the district court warn every jury not to 
reveal the standing of its vote any time before a verdict is reached. Id. at 370.

491 Mistrials, even over defense objections, generally do not permit of a claim of double 
jeopardy at the second trial. E.g., Killilea v. United States, 287 F.2d 212, 213 (1st Cir.), 
cert, denied, 566 U.S. 969 (1961). In the District of Columbia, failure to object before the 
mistrial order is carried out and the jury discharged bars such a claim. Scott v. United States, 
91 U.S. App. D.C. 232, 202 F.2d 354, cert. denied, 344 U.S. 879 (1952).

492 3 5 6 F.2d at 369-70. See generally 8 Moore, Federal Practice S5 29-06-.09 (Cipes 
ed. 1965).

498 356 F.2d at 370.
494 See cases cited note 488 supra.
495 The test which has long formed the basis for this rule was first enunciated by Mr. Jus

tice Story: "(TJhe law has invested courts of justice with the authority to discharge a jury 
from giving any verdict, whenever, in their opinion, taking all the circumstances into consider
ation . . . the ends of public justice would otherwise be defeated.” United States v. Perez, 
22 U.S. (9 Wheat.) 579, 580 (1824).

496 Immunity may be from prosecution, from use of the testimony, or both. See, e.g., 
18 U.S.C. § 1406 (1964): ”[N]o such witness shall be prosecuted or subjected to any pen
alty or forfeiture for [any compelled testimony given] . . . nor shall testimony so compelled be 
used as evidence in any criminal proceeding . . . .”

Witness Immunity

Statutes granting immunity to a witness490 have long been em
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ployed4J‘ as effective means of circumventing the privilege against self
incrimination in order to compel testimony otherwise unavailable.497 498 
Traditionally, the prosecution alone has the prerogative of granting to a 
witness the immunity provided by statute;499 500 501 the privilege of remaining 
silent belongs to the witness, who must personally invoke it.600 Earl v. 
United States™' which refused to recognize a right of a defendant to com
pel the prosecution to grant immunity to a witness in order to secure 
testimony favorable to the defense, reaffirmed the tradition.502 503 504 At trial 
the defense offered that one Frank Scott, if granted immunity, would 
testify that another person, resembling Earl, might have made the nar
cotics sale of which Earl was accused. On appeal it was argued that 
sections of both the District of Columbia Code™ and the United States 
Code'"" required the Government to grant Scott immunity and compel him 
to testify in Earl’s behalf. The District statute, it was contended, autho
rized the trial judge to grant Scott immunity if he were a government 
witness; the prosecution could have employed the federal provision for 
the same reason. Therefore, failure to grant immunity to Scott as a 

497 The first such statute was passed in 1857. Act of Jan. 24, 1857, ch. 19, § 2, 11 Stat. 
156. For a history of the development of federal witness immunity statutes see Note, 72 
Yale L.J. 1568, 1571-78 (1963).

498 A grant of immunity may be the only way the government can compel testimony; the 
immunity granted must be coextensive with the privilege taken away. Counselman v. Hitch
cock, 142 U.S. 547, 586 (1892); see Ullmann v. United States, 350 U.S. 422 (1956); 8 Wig
more, Evidence § 2283 (McNaughton rev. 1961); Note, 72 Yale L.J. 1568, 1570 
(1963).

499 "In the context of criminal justice it [the power to grant immunity] ... is one of the 
highest forms of discretion conferred by Congress on the Executive . . . .” Earl v. United 
States, 361 F.2d 531, 534 (D.C. Cir. 1966). See generally 98 C.J.S. Witnesses § 439 
(1957).

500 Communist Party of the United States v. Subversive Activities Control Bd., 367 U.S. 
1, 107 (1961); Rogers v. United States, 340 U.S. 367, 370-71 (1951); cf. Goldstein v. 
United States, 316 U.S. 114 (1942). An immunity statute does not operate unless a wit
ness is forced to testify after claiming the privilege. In re Flanagan, 350 F.2d 746 (D.C. 
Cir. 1965).

501 361 F.2d 531 (D.C. Cir. 1966).
502 Earl was convicted in part upon the testimony of an undercover police officer who 

allegedly bought narcotics from defendant and one Frank Scott. Scott was indicted with 
Earl, but the charge against him was dismissed through an arrangement whereby he pleaded 
guilty to another transaction. When he was called as a defense witness, he refused on advice 
of counsel to answer any questions. He invoked the fifth amendment even though the charges 
against him relating to the narcotics transaction in question had been dismissed. Id. at 532.

503 D.C. CODE Ann. § 23-110 (1961) provides for "discharge” of one co-indictee so that 
he might testify for the prosecution. Further, if there is insufficient evidence "to put him 
upon his defense,” the co-indictee may be discharged or "entitled to the immediate verdict of 
the jury” in order to allow him to testify on behalf of other parties accused with him. The 
court found that appellant made no showing that Scott could have been discharged for in
sufficient evidence. 361 F.2d at 533.

504 18 U.S.C. § 1406 (1964) provides that the prosecution may apply for a grant of im
munity to any witness whenever it is "necessary to the public interest” in cases involving, 
inter alia, narcotics violations.
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defense witness denied Earl due process and equal protection of the 
laws.50“ The court of appeals, in construing the statutes, held that al
though Congress might have provided defendants a right to compel testi
mony through granting immunity, it had not done so.505 506 507 It concluded 
that "judicial creation of a procedure comparable to that enacted by 
Congress for the benefit of the Government is beyond our power.’’50'

505 The prosecution may not suppress evidence favorable to the accused. Brady v. Mary
land, 373 U.S. 83 (1963); see notes 294-301 supra and accompanying text. The court 
answered the Brady contention by stating that no suppression was involved. The prosecution 
merely produced Scott, who was in federal prison on another charge, as a witness; Scott claimed 
his own privilege against self-incrimination. 361 F.2d at 534.

506 ibid.
507 Ibid. The court did not discuss the desirability of an immunity statute for the use of 

defendants. It appears that such a provision might foster perjury. A defendant, calling 
everyone connected with a crime, could make them all immune if they merely testified that 
they were involved and defendant was not. Narcotics cases, in particular, often involve many 
persons; successful prosecution of any of them might become very difficult.



ADMINISTRATIVE LAW AND 
PROCEDURE

ADJUDICATION

Standing to Intervene

The law of standing received new direction in two cases decided un
der the Communications Act. This statute, once unique by its omission 
of any provision allowing intervention before the Federal Communica
tions Commission,1 presently provides that any "party in interest” has 
standing to intervene in certain application proceedings.2 Until this term 
a petitioner claiming to be a party in interest had to allege facts showing 
an invasion of a legally protected right3 or a resulting economic injury 
caused by either increased competition4 or electrical interference.5

41 Davis, Administrative Law Treatise § 8.11, at 565 n.27 (1958) [hereinafter 
cited as Davis, Treatise]. See generally Davis, Standing to Challenge Governmental Action, 
39 Minn. L. Rev. 353 (1955); Note, Standing to Protest Before the FCC, 55 Colum. L. Rbv. 
209 (1955). Until 1956, a "party in interest” could only protest a grant made by the Com
mission without a hearing. 66 Stat. 715 (1952), as amended, 70 Stat. 3 (1956).

274 Stat. 890 (I960), as amended, 47 U.S.C. § 309(d)(1) (1964). Before a party 
in interest can intervene, the FCC must find either a substantial and material question of 
fact, or a reason why the grant of the application would not be in the public interest. 74 
Stat. 891 (I960), as amended, 47 U.S.C. § 309(e) (1964). The intervention of § 309 
diffeis from the judicial review of § 402 in that the former concerns only entry into an admin
istrative proceeding whereas the latter deals solely with challenging administrative action by 
initiating a judicial proceeding. Although the would-be intervenor need not worry about 
the case-controversy requirement of judicial review, for example, he does generally face other 
agency, statutory, and judicial rules governing his intervention. See generally 1 Davis, 
Treatise § 8.11, at 564-67.

Section 309 of the Communications Act provides that "any party in interest” may in
tervene, whereas § 402 of the act limits judicial review to “any other person who is aggrieved 
or whose interests are adversely affected by any order of the Commission . . . .” 66 Stat. 719 
(1952), 47 U.S.C. § 402(b)(6) (1964). The legislative history of the Communications 
Act clearly shows Congress’ intent that “party in interest” under § 309 of the act not be read 
more narrowly than "party aggrieved” under § 402. S. Rep. No. 44, 82d Cong., 1st Sess. 8 
(1951). As a result, “the same standards are applicable to determining standing before the 
Commission and standing to appeal a Commission order to [a court of appeals] . . . .” Office 
of Communication of the United Church of Christ v. FCC, 359 F.2d 994, 1000 n.8 (D.C. Cir. 
1966); see NBC v. FCC, 362 F.2d 946, 954 (D.C. Cir. 1966); Philco Corp. v. FCC, 103 U.S. 
App. D.C. 278, 257 F.2d 656 (1958), cert, denied, 358 U.S. 946 (1959); Metropolitan Tele
vision Co. v. United States, 95 U.S. App. D.C. 326, 221 F.2d 879 (1955); Camden Radio, 
Inc. v. FCC, 94 U.S. App. D.C. 312, 220 F.2d 191 (1954). See generally Note, Standing 
to Protest Before the FCC, 55 COLUM. L. Rev. 209 (1955); The United States Court of 
Appeals for the District of Columbia Circuit: 1964-1965 Term, 54 GEO. L.J. 185, 289-90 
(1965) [hereinafter cited as Circuit Note: 1964-1965 Term].

3 Perkins v. Lukens Steel Co., 310 U.S. 113 (1940); see United States v. Storer Broadcast
ing Co., 351 U.S. 192 (1956).

4 FCC v. Sanders Bros. Radio Station, 309 U.S. 470 (1940) (competitor), established 
this rule which has been consistently followed. Carroll Broadcasting Co. v. FCC, 103 U.S. 
App. D.C. 346, 258 F.2d 440 (1958) (competitor); Philco Corp. v. FCC, 103 U.S. App. 
D.C. 278, 257 F.2d 656 (1958), cert, denied, 358 U.S. 946 (1959) (secondary competitor); 

69
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NBC v. FCC5 6 presented one of the first cases implementing the 1962 
clear channel decision7 in which, after sixteen years of rulemaking hear
ings regarding the engineering and policy considerations involved in ser
vicing "white areas,” the Federal Communications Commission ruled that 
smaller radio stations rather than existing clear channel stations would be 
given increased power.8 Pursuant to this ruling, KBOI, a Boise, Idaho 
station, sought to increase its power and change its frequency to 670 kilo
cycles, the same frequency held by appellant, a Chicago clear channel 
station affiliated with the National Broadcasting Company. Appellant 
petitioned to deny KBOI’s application, alleging that objectionable electri
cal interference would result.9 The Commission .dismissed the petition 
after taking written arguments, finding that since a properly condi
tioned10 grant of KBOI’s application would not interfere with appellant’s 
signal, appellant lacked standing to intervene. On appeal the court af
firmed, holding that an allegation of resulting electrical interference 
would not support standing to intervene where the same issue had been 
resolved in earlier rulemaking hearings;11 an existing licensee should have 
standing to intervene only where the public interest in a clear signal has 
not been determined in an earlier hearing.12

Clarksburg Publishing Co. v. FCC, 96 U.S. App. D.C. 211, 225 F.2d 511 (1955) (news
paper publisher); National Coal Ass’n v. FPC, 89 U.S. App. D.C. 135, 191 F.2d 462 (1951) 
(union members of competitor).

5 Interstate Broadcasting Co. v. FCC, 109 U.S. App. D.C. 190, 285 F.2d 270 (I960); 
NBC (KOA) v. FCC, 76 U.S. App. D.C. 238, 132 F.2d 545 (1942), affd, 319 U.S. 239 
(1943).

6 362 F.2d 946 (D.C. Cir. 1966).
7 Clear Channel Broadcasting in the Standard Broadcast Band, 31 F.C.C. 565, 21 P & F 

Radio Reg. 1801 (1961), reconsideration denied, 24 P & F Radio Reg. 1595 (1962).
8 A "clear channel” is one on which the dominant station renders service over wide areas 

which are cleared of all objectionable interference; "white areas” are those areas not receiving 
groundwave (daytime signal) radio service free from interference. In the clear channel pro
ceedings, spanning the period from 1945 to 1961, the FCC explored possible means of ex
tending broadcast service to white areas, finally ruling that additional stations would be 
authorized to operate on frequencies previously reserved to clear channel stations in lieu of 
increasing the power of the latter stations. For a full discussion of the clear channel pro
ceedings, see Goodwill Stations, Inc. v. FCC, 117 U.S. App. D.C. 64, 325 F.2d 637 (1963).

9 Objectionable electrical interference is defined for various stations in 47 C.F.R. § 73.182 
(1966).

10 The Commission required KBOI to install a directional antenna array. 362 F.2d at 953.
11 Id. at 956-57.
12 Id. at 955-56. Prior cases were distinguished on the ground that they presented situations 

where the question of electrical interference had not been decided in an earlier hearing. 
L. B. Wilson, Inc. v. FCC, 83 U.S. App. D.C. 176, 170 F.2d 793 (1948); NBC (KOA) v. 
FCC, 76 U.S. App. D.C. 238, 132 F.2d 545 (1942), aff’d, 319 U.S. 239 (1943).

The result in NBC is equivalent to holding that NBC was estopped from raising issues 
previously decided in the clear channel rulemaking proceeding. The use of this "indirect” 
approach may have been required by authority in the District of Columbia Circuit denying 
the application of res judicata to administrative proceedings. Churchill Tabernacle v. FCC, 
81 U.S. App. D.C. 411, 160 F.2d 244 (1947).



1966] Circuit Note: Administrative 71

Whereas NBC narrowed the circumstances in which an existing li
censee can intervene, Office of Communication of the United Church of 
Christ v. FCC13 recognized, for the first time, the right of a communica
tion audience to intervene in FCC proceedings. The Church of Christ, 
representing "all . . . television viewers in the State of Mississippi,”14 
petitioned to intervene in the license renewal proceedings of a Jackson 
television station, alleging past vioiations of the fairness doctrine15 and 
discriminatory practices.16 The Commission dismissed appellant’s peti
tion, but the court reversed, holding that responsible representatives of 
the viewing public have standing to intervene in license renewal proceed
ings.17 The court pointed out two factors which indicated that the grant 
of standing to members of the audience would not lead to future conges
tion of FCC dockets: the high cost of participating in an administrative 
proceeding18 and the Commission’s authority to set the standards under 
which the representativeness of a given group of listeners would be 
judged.19 The opinion indicated the court’s distaste for “rigid adherence” 
to strict requirements of economic or legal injury.20 Instead, the court 

The holding in NBC is similar to that in American Airlines, Ina v. CAB, 359 F.2d 624 
(D.C. Cir. 1966) (en banc), petition for cert, filed, 35 U.S.L. WEEK 3037 (U.S. June 30, 
1966) (No. 304), where the court held that American Airlines was not entitled to an eviden
tiary hearing on the question of modification of its certificate after a CAB rulemaking proceed
ing in which a hearing had been held. See notes 25-35 infra and accompanying text.

is359 F.2d 994 (D.C. Cir. 1966).
14 Id. at 998.
15 This doctrine refers to the FCC policy requiring communications licensees to provide 

opposing sides reasonable opportunity to discuss public issues. Id. at 999 & n.5.
16 The petition alleged programming which discriminated against Negroes and Catholics. 

Id. at 998.
17 Id. at 1006. The Second Circuit has similarly said that citizens concerned about con

servation have standing to appeal a FPC order without a showing of economic injury. Scenic 
Hudson Preservation Conference v. FPC, 354 F.2d 608, 615-16 (2d Cir. 1965), cert, denied, 
384 U.S. 941 (1966).

18 359 F.2d at 1006.
19 "Such community organizations as civic associations, professional societies, unions, 

churches, and educational institutions or associations might well be helpful to the Commis
sion. These groups . . . tend to be representatives of broad as distinguished from narrow in
terests, public as distinguished from private or commercial interests.” Id. at 1005; see Scenic 
Hudson Preservation Conference v. FPC, 354 F.2d 608, 616 (2d Cir. 1965), cert, denied, 384 
U.S. 941 (1966).

In another case decided this term a professional musicians union sought to intervene in a 
television license renewal proceeding arguing that they represented the public interest in local, 
live broadcasting. Although the court found this argument "interesting and intriguing," the 
union’s appeal was dismissed on the narrow ground that the substantive issue had been waived 
by the union’s failure to appeal the grant of an earlier renewal. American Fed’n of Musi
cians v. FCC, 356 F.2d 827, 830 (D.C. Cir. 1966). For other aspects of this case see notes 
45-48 infra and accompanying text.

20 The court noted that the "huge aggregate investment in receiving equipment” might 
afford petitioners standing even under traditional economic injury concepts. 359 F.2d at 
1002 & n.17.
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limned the concept of standing in functional terms, looking to what 
would best protect the public interest in well-balanced, fairly presented 
broadcasting.21

21 There is a line of cases holding that an "aggrieved” or "interested” party is given stand
ing only because he can assert the public interest as a “private attorney general.” Associated 
Indus., Inc. v. Ickes, 134 F.2d 694, 704 (2d Cir. 1943); see Scripps-Howard Radio, Inc. v. FCC, 
316 U.S. 4, 14 (1942); FCC v. Sanders Bros. Radio Station, 309 U.S. 470 (1940); Carroll 
Broadcasting Co. v. FCC, 103 U.S. App. D.C. 346, 258 F.2d 440 (1958); Colorado Radio 
Corp. v. FCC, 73 App. D.C. 225, 229, 118 F.2d 24, 27 (1941) (Edgerton, J., concurring). 
The court relied heavily on these cases when it stated: "The theory that the Commission can 
always effectively represent the listener interests in a renewal proceeding without the aid and 
participation of legitimate listener representatives fulfilling the role of private attorneys 
general is ... no longer a valid assumption . . . .” 359 F.2d at 1003. See generally 3 Davis, 
TREATISE §§ 19.01-.09; Jaffe, Standing to Secure Judicial Review: Private Actions, To Harv. 
L. Rev. 255 (1961).

22 There are several discussions of the rationale underlying this dichotomy. Prentis v. 
Atlantic Coast Line Co., 211 U.S. 210, 226 (1908) (Holmes, J.); 1 Davis, Treatise §§ 
7.01-.07; Dickinson, Administrative Justice and the Supremacy of Law 21 (1927); 
U.S. Dep’t of Justice, Attorney General’s Manual on the Administrative Pro
cedure Act 14-15 (1947).

23 The option of an agency to deal with new problems by means of either rulemaking 
or adjudication is necessary if the flexibility which the administrative process requires is to 
be maintained. The problem is, of course, the extent to which one procedure can be used 
to the derogation of the other. FPC v. Texaco, Inc., 377 U.S. 33 (1964); United States v. 
Storer Broadcasting Co., 351 U.S. 192 (1956); SEC v. Chenery Corp., 332 U.S. 194 (1947); 
see NBC v. United States, 319 U.S. 190 (1943); cf. Transcontinent Television Corp. v. FCC, 
113 U.S. App. D.C. 384, 308 F.2d 339 (1962). See generally 1 Davis, Treatise §§ 
7.06-.07; Baker, Policy by Rule or Ad Hoc Approach — Which Should It Be?, 22 Law & 
CONTEMP. PROB. 658 (1957); Burrus & Teter, Antitrust: Rulemaking v. Adjudication in 
the FTC, 54 GEO. L.J. 1106 (1966); Friendly, The Federal Administrative Agencies: the 
Need for Better Definition of Standards (pts. 1-3), 75 Harv. L. Rev. 863, 1055, 1263 
(1962); Shapiro, The Choice of Rulemaking or Adjudication in the Development of Admin
istrative Policy, 78 Harv. L. Rev. 921 (1965); Note, Administrative Law Making Through 
Adjudication: The National Labor Relations Board, 45 Minn. L. Rev. 609 (1961).

24 The right to a hearing may be guaranteed by due process or by statute, but the source 
of the right does not determine its content. In general, there are two types of hearings: 
"adjudicatory” and “legislative.” An adjudicatory hearing, like the judicial process in which 
it plays such a prominent role, deals primarily with authoritative determinations of past facts. 
A legislative hearing, concerned chiefly with the promulgation of general rules to have effect 

Both Church of Christ and NBC require standing to be tested by a 
practical judgment of how the public interest will be best served, taking 
into acount the need for adequate public response and the danger that 
private parties will delay Commission action already determined to be in 
the public interest.

Right to an Evidentiary Hearing

The shifting gray area between adjudication of particular past facts 
and the promulgation of rules for general future application22 creates one 
of the difficult problems in administrative law — the extent an agency 
can, by an exercise of its rulemaking authority,23 render statutory provi
sions guaranteeing an evidentiary hearing24 impotent.
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American Airlines, Inc. v. CAB25 illustrates the conflict that can 
arise between a statutory right to a hearing and a rule promulgated by an 
administrative agency. In 1964, after notice and after all interested 
parties had been given an opportunity to present oral and written argu
ments, the Civil Aeronautics Board issued a regulation giving all-cargo 
carriers sole permission to file "blocked space” tariffs.26 27 American Air
lines, a combination carrier, filed a defensive tariff offering blocked-space 
rates, which the CAB summarily rejected. On appeal, American Air
lines contended that the CAB could not modify an existing certificate21 
by rulemaking without first granting the evidentiary hearing required by 
the Federal Aviation Act.28 The court affirmed the Board’s summary dis
missal, holding that a reasonable regulation29 concerning "legislative 
facts”30 need not, in the absence of specific congressional instructions, be

in the future, deals with policies, i.e., determinations that seek to mold the facts to be. See 
generally 1 Davis, Treatise § 7.01

In recent years the courts have come to speak of adjudicatory hearings as being “evi
dentiary,” putting emphasis on a party’s right to adduce evidence to support his contentions. 
E.g., Alleghany Corp. v. Breswick & Co., 353 U.S. 151, 172 (1957). This development 
overlooks the fact that parties to legislative or "rulemaking” hearings may also have the right 
to submit data to the particular tribunal in question. See Administrative Procedure Act § 4, 
5 U.S.C.A. § 553(c) (Special Supp. 1966). In this Note the terms “evidentiary” and "ad
judicatory” will be used interchangeably, but in each case the term shall refer to that type of 
hearing in which "every party shall have the right to present his case or defense by oral or 
documentary evidence . . . and to conduct such cross-examination as may be required for a 
full and true disclosure of the facts.” United States v. Storer Broadcasting Co., 351 U.S. 192, 
202 (1956).

25 359 F.2d 624 (D.C. Cir. 1966).
26 Id. at 625. This phrase denotes “the carriage of property in all-cargo aircraft at whole

sale rates pursuant to an effective tariff stating a rate applicable only when the user reserves 
and agrees to pay for a specified amount of space or lift on a regularly recurring basis for a 
period of not less than 60 days.” Id. at 625 n.2. The CAB reasoned that this rule would 
make the best policy since it made allowances for the interests of all concerned. Reserving 
blocked-space tariffs to all-cargo aircraft furthered their role as specialists in large volume air 
freight service. This, in turn, would lead to a shift of small volume shipments to combina
tion carriers, whose freight service only supplements their primary responsibility of carrying 
passengers. Finally, the blocked-space traffic would receive specialized service at the low 
rates necessary for air freight to compete effectively with surface carriers. Id. at 626-27.

27 An airline cannot operate until it has been initially licensed, i.e., receives a certificate 
indicating its operation is in the public interest, convenience, and necessity. Federal Aviation 
Act of 1958, §§ 401(a), (d)(1), 72 Stat. 754, 755, 49 U.S.C. §§ 1371(a), (d)(1) (1964). 
Although the question was not discussed, the court apparently assumed that American’s certifi
cate had been modified by the blocked space tariff regulation.

28The relevant section provides in part: "The Board . . . after notice and hearings, may 
alter, amend, modify, or suspend any . . . certificate ... if the public convenience and neces
sity so require . . . .” 72 Stat. 756 (1958), 49 U.S.C. § 1371(g) (1964). Although the 
statute does not expressly specify an evidentiary hearing, the statute was so interpreted in 
CAB v. Delta Air Lines, Inc., 367 U.S. 316, 323-25 (1961).

29 The court stressed the fact that there was no indication of "individual action . . . mas
querading as a general rule. We have no basis for supposing that the Board’s regulation was 
based on a sham rather than a genuine classification.” 359 F.2d at 631; see Capitol Airways, 
Inc. v. CAB, 110 U.S. App. D.C. 262, 265, 292 F.2d 755, 758 (1961).

30 Professor Davis distinguishes "legislative" and "adjudicative” facts, the former dealing
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subject to a full-blown adjudicatory hearing.31 The majority stated that 
the rationale underlying United States v. Storer Broadcasting Co.32 re
quired rulemaking procedures unfettered by adjudicatory hearings even 
where rights under existing certificates would be affected.33 American 
Airlines establishes a presumption that only rulemaking procedures, and 
not adjudicatory procedures, are necessary for a valid rulemaking pro
ceeding.34 Only the "relative certitude” of a contrary congressional man
date can overcome this presumption.35

with general opinions and forecasts relating to future questions of policy, the latter concern
ing the factual problems raised by the past conduct of the immediate parties. 1 Davis, 
Treatise § 7.02. The court adopted this distinction, finding that the central issue, the effect 
of the blocked space ruling on competition between all-cargo and combination carriers, con
cerned legislative facts — "the kind of issue involving expert opinions and forecasts . . . 
where a month of experience will be worth a year of hearings.” 359 F.2d at 633. Discussing 
the appropriateness of requiring adjudicatory proceedings, the court stated:

Where the agency is considering an order against a particular carrier or car
riers there is protection through the requirement of the adjudicatory procedure ap
propriate for such individual actions and amendments .... Where the agency is 
considering a general regulation, applicable to all carriers, or to all carriers within 
an appropriate class, then each carrier is protected by the fact that it cannot be dis
advantaged except as the Board takes action against an entire class.

Id. at 631; see CAB v. Delta Air Lines, Inc., 367 U.S. 316 (1961).
31 359 F.2d at 629, 630, 631.
32351 U.S. 192 (1956).
33 Storer involved an FCC regulation establishing conditions for the receipt of initial 

certificates. The majority thought this distinction unimportant:
The Storer doctrine is not to be revised or reshaped by reference to fortuitous cir
cumstances. It rests on a fundamental awareness that rule making is a vital part 
of the administrative process, particularly adapted to . . . sound evolution of policy 
. . . and that such rule making is not to be shackled, in the absence of clear and 
specific Congressional requirement, by importation of formalities developed for the 
adjudicatory process and basically unsuited for policy rule making.

359 F.2d at 629; see FPC v. Texaco, Inc., 377 U.S. 33, 39 (1964); cf. CAB v. Delta Air Lines, 
Inc., 367 U.S. 316 (1961). But see American Airlines, Inc. v. CAB, 359 F.2d 624, 635-36 
(D.C. Cir. 1966) (Burger, J., dissenting), petition for cert, filed, 35 U.S.L. WEEK 3037 (U.S. 
June 30, 1966) (No. 304).

34 Id. at 630. The court relied on the Administrative Procedure Act’s distinction between 
rulemaking and adjudication. 5 U.S.C.A. §§ 553, 554 (Special Supp. 1966). The APA 
specifies the procedures to be used for a "rule making hearing”: "After notice ... the agency 
shall give interested persons an opportunity to participate in the rule making through submis
sion of written data, views, or arguments with or without opportunity for oral presentation.” 
5 U.S.C.A. § 553(c) (Special Supp. 1966).

35 359 F.2d at 630.
36 74 Stat. 891 (I960), 47 U.S.C. § 309(d)(1) (1964). See generally Circuit Note: 

1964-1965 Term 289-91.

The court also decided several cases interpreting the right to an evi
dentiary hearing before the Federal Communications Commission. When 
application is made for a construction permit or station license, any party 
in interest wishing to intervene and obtain an evidentiary hearing must 
file a petition containing "specific allegations of fact sufficient to show 
. . . that a grant of the application would be prima facie inconsistent with 
{the public interest) . . . .”36 Where the petitioner is a competitor, his 
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allegations must show losses affecting the public interest.37 * 39 40

37 FCC v. Sanders Bros. Radio Station, 309 U.S. 470 (1940); Carroll Broadcasting Co. 
v. FCC, 103 U.S. App. D.C. 346, 258 F.2d 440 (1958); see Southwestern Operating Co. 
v. FCC, 351 F.2d 834 (D.C. Cir. 1965).

33362 F.2d 946 (D.C. Cir. 1966).
39 The court reasoned that appellant’s allegations were "general and evasive” because "no 

facts were presented indicating [appellant’s] . . . losses.” Id. at 959, citing Southwestern 
Operating Co. v. FCC, 351 F.2d 834 (D.C. Cir. 1965).

40 35i p.2d 834 (D.C. Cir. 1965).
41 Id. at 837-38.
42 Id. at 838-39.
43 There was some question in Southwestern Operating whether an ambiguously phrased 

FCC letter had trapped appellant into filing vague allegations. Although the court states 

In NBC v. FCC,''* Gem State, a Boise affiliate of NBC, petitioned for 
a hearing on a local station’s application for an increase in power, alleging 
resulting adverse effects on national and regional advertising revenues 
and on Boise broadcasting generally. The Federal Communications Com
mission, finding these allegations too speculative, dismissed the petition. 
The court affirmed, agreeing that the appellant had not met the statutory 
burden of alleging specific facts showing both the petitioner’s losses and 
the adverse effect on the public interest.30

In Southwestern Operating Co. v. FCC,™ the appellant, licensee of 
the sole television station in Laredo, Texas, petitioned to deny a Corpus 
Christi, Texas license authority to broadcast to Laredo, alleging a detri
mental effect on Laredo’s already sagging economy, on the availabil
ity of national and regional advertising, and on local programming. 
The Commission, finding these allegations too indefinite, denied appel
lant’s petition. Stressing the statutory requirement of specificity, the 
court nevertheless remanded for an evidentiary hearing, concluding 
that the "matters brought forward by appellant were sharply and directly 
controverted . . . and the dispute impresses us as having attained, in the 
accumulation of documentary representations and affidavits, a dimension 
wherein the truth was becoming obscured, rather than revealed, by the 
mounting pile of papers.”41 Chief Judge Bazelon, dissenting, felt that 
the majority opinion undercut the statutory pleading requirements since 
"a raging controversy on the question of economic injury to petitioner 
cannot be 'material’ when petitioner fails to allege sufficiently specific 
facts to show public harm.”42

NBC and Southwestern Operating are difficult to reconcile because, 
although the allegations were substantially identical in both cases, the 
court reached opposite results while ostensibly requiring the same stand
ard of specificity in pleading. There is some indication, however, that 
special circumstances in Southwestern Operating limit that case to its 
particular facts.43
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Even where no substantial and material questions of fact are pre
sented, a would-be intervenor has a right to an evidentiary hearing be
fore the FCC if the Commission is "for any reason . . . unable to make 
the finding” that granting the application would be in the public inter
est.'14 American Fed’n of Musicians v. FCCi0 dealt with the petition of a 
local musicians union which sought an evidentiary hearing regarding the 
television license renewal application of Loyola University. Appellant 
claimed renewal would not be in the public interest due to Loyola’s past 
failure to perform promises made in its initial application in 1952.44 45 46 47 48 The 
Commission, noting that Loyola had substantially performed the prom
ises made in its 1961 renewal application,4 50' denied the request for a 
hearing. The court, affirming, stated that a licensee would be held 
only to promises in the immediately preceeding application.48

that this letter was irrelevant to the legal question presented, id. at 837, there are other 
passages referring to "special features of the record.” Id. at 835, 838.

44 74 Stat. 891 (I960), 47 U.S.C. § 309(e) (1964).
45 356 F.2d 827 (D.C. Cir. 1966).
46 Loyola’s 1952 application promised that 24.27% of its broadcast time would be devoted 

to local live programming. Because only 11.6% of its time was so utilized, the license was 
renewed in 1961 for only one year. Id. at 829.

47 In its 1961 renewal application, Loyola promised 17.3% live programming and achieved 
16.14%. Id. at 829, 830.

48 Id. at 832.
49 359 F.2d 994 (D.C. Cir. 1966).
50 See note 16 supra.
51 The conditions were that the station take an active interest in civil rights problems and 

cease any broadcasting practices that would lead to discrimination or violation of the fairness 
doctrine. 359 F.2d at 999-

52 Id. at 1007. The court concluded its opinion by stating:
We recognize that the Commission was confronted with a difficult problem . . . 
but it would perhaps not go too far to say it elected to post the Wolf to guard the 
Sheep in the hope that the Wolf would mend his ways .... This is not a case, 
however, where the Wolf had either promised or demonstrated any capacity and 
willingness to change .... In these circumstances a pious hope on the Commis
sion’s part for better things ... is not a substitute for evidence and findings 

Id. at 1008.

In Office of Communication of the United Church of Christ v. 
FCC,i9 a church group charged the local television station with discrimi
natory practices dating back to 1955.u0 The Commission granted a one- 
year license renewal, but imposed conditions designed to improve future 
operations.51 The court reversed, holding that the station’s past perform
ance, without evidence of a willingness to change, precluded as a mat
ter of law a finding that renewal would be in the public interest.52 
Church of Christ establishes the caveat that past performance is the cri
terion the Commission must use in determining whether the public in
terest warrants renewal of a license. American Fed’n of Musicians 
indicates that past performance contrary to the public interest will not 
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always require denial of a renewal application when the licensee proves 
his willingness to improve.

The Natural Gas Act requires that every rate increase be filed with 
the Federal Power Commission.’3 Although the Commission is pri
marily responsible for assuring consumers a "just and reasonable rate,”1’4 
any municipality subject to the increased rate can demand a hearing on 
the legality of the rate increase.50

53 52 Stat. 823 (1938), as amended, 15 U.S.C. § 717c(d) (1964).
54 52 Stat. 822 (1938), as amended, 15 U.S.C. § 717c(a) (1964), United Gas Pipe Line 

Co. v. Memphis Light, Gas & Water Div., 358 U.S. 103 (1958); California Oil Co. v. FPC, 
315 F.2d 652 (10th Cir. 1963).

55 52 Stat. 823 (1938), as amended, 15 U.S.C. § 717c(e) (1964).
56 360 F.2d 521 (D.C. Cir. 1966).
57 The cost of service method, traditionally used in public utility regulations, involves a 

"rate base” representing the costs of operation to which a "fair return” is allowed. FPC v. 
Hope Natural Gas Co., 320 U.S. 591 (1944); Smyth v. Ames, 169 U.S. 466 (1898).

58 Canton reasoned that since New York Natural’s tariff included the cost of purchasing 
Hope gas, the elimination of this purchase would reduce Consolidated’s cost, thereby reduc
ing the price Consolidated could charge its consumers. 360 F.2d at 525.

58 This special accounting system would separately price the gas stored in the former Hope 
and New York pools. Id. at 523.

60 Ibid.
61 Id. at 524. To insure that consumers were adequately protected, the Commission con

In City of Canton v. FPC,50 Hope Natural Gas Company, a trans
mission company transporting gas from Louisiana, sought Commission 
approval of a planned merger with New York Natural Gas Corpora
tion, a purchaser of Hope gas. The sale from Hope to New York Nat
ural would be eliminated by the merger, thereby decreasing the cost of 
New York Natural gas under a strict application of cost of service ac
counting practices.5. Ignoring this, Hope proposed that the surviving 
corporation, Consolidated Gas Supply, simply adopt the tariffs of the 
original companies. The City of Canton, a New York Natural customer, 
argued that adoption of the original tariffs would, in effect, increase the 
rate for gas sold to New York Natural customers without giving them 
an opportunity to challenge the legality of the increase.53 54 55 56 57 58

The examiner found that cost of service accounting ignored the fact 
that Consolidated would still bear the cost of transporting gas to New 
York Natural pools, and recommended that a special system of account
ing be established treating Consolidated as two companies for rate pur
poses.59 Because of the change in accounting, the examiner required 
Consolidated to file new tariffs,60 thereby giving the City of Canton a 
right to a hearing on the reasonableness of the increase. The Commis
sion reversed on this second point, finding that the new accounting sys
tem, necessary to maintain preexisting prices, was adopted because of 
the change in corporate organization, and not an increase in rates.61 The 
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court affirmed, adopting the Commission’s reasoning that the new rate 
schedules need not be filed where preexisting tariffs are maintained by a 
reasonable system of accounting62 which precluded any hearing on the 
alleged increase.

ditioned its approval of the new accounting system by placing a twenty-three month morato
rium on rate increases and requiring Consolidated, for reference in future rate proceedings, to 
keep records showing whether premerger costs and charges were being maintained.

62 Id. at 525.
93 Rev. Stat. § 1753 (1875), as amended, 58 Stat. 391 (1944), as amended, 5 U.S.C. 

§§ 631, 633, 860, 868 (1964); Exec. Order No. 10988, 27 Fed. Reg. 551 (1962); Exec. 
Order No. 10577, 19 Fed. Reg. 7521 (1954).

94 5 C.F.R. §§ 771.209, .213, .215 (Supp. 1966).
65 358 F.2d 533 (D.C. Cir. 1965); see Goodman v. United States, 358 F.2d 532 (D.C. 

Cir. 1966) (per curiam), in which the court relied on Dabney in remanding to the Commis
sion for a hearing on the voluntariness of Goodman’s resignation.

66 358 F.2d at 534-35, 536 & n.5.
67 Id. at 536.
Q3Id. at 537; see id. at 539 (Fahy, J., dissenting).
69 Id. at 535; cf. Paroczay v. Hodges, 111 U.S. App. D.C. 362, 364 n.4, 297 F.2d 439, 

441 n.4 (1961).
70 3 5 8 F.2d at 535. Contra, id. at 538, where Judge Fahy, dissenting, pointed out that 

Congress intended the Commission to determine whether a given discharge was valid, not 
whether there had been a discharge, i.e., adverse action, at all. He reasoned that the district 
court should play a larger role in determining the voluntariness of resignations by govern
ment employees. Id. at 539-40; cf. Paroczay v. Hodges, 111 U.S. App. D.C. 362, 297 F.2d 
439 (1961).

A federal agency may not take adverse action against its employees 
when such action would not promote the efficiency of the agency’s ser
vice.63 Where adverse action is taken, the employee may appeal to the 
Civil Service Commission for a hearing on the legality of the action 
taken.64 65 In Dabney v. Freeman?* the plaintiff, a former clerk-typist 
for the Department of Agriculture, petitioned the district court for rein
statement on the ground that her resignation was. coerced. The district 
court, with the consent of the parties, sent the case to the Civil Service 
Commission which held an evidentiary hearing66 on the question of 
voluntariness. The Commission found that the resignation was not 
coerced and, therefore, there was no adverse agency action.67 On re
view the district court granted the Government’s motion for summary 
judgment, finding no genuine material issue of fact remaining in the 
record before the Commission.68 The court of appeals affirmed that a 
coerced resignation is a discharge effected by adverse agency action, and 
that the Civil Service Commission must grant evidentiary hearings to 
nonfrivolous appeals.69 The court ruled that the district court was cor
rect in not holding a hearing on the issue of voluntariness, reasoning 
that Congress intended that the Commission find the facts and that the 
courts merely review Commission determinations for substantial evi
dence in the record.70
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Notice

Due process requires that parties to administrative proceedings be 
given notice of the claims against them.'1 Notice is deemed adequate 
when it gives the party an opportunity to prepare his defense.72

In Northeastern Indiana Bldg. & Constr. Trades Council v. NLRB,71 72 73 
a general contractor charged appellant with an unfair labor practice, 
alleging only that appellant picketed with the purpose of securing a "hot 
cargo” agreement.'4 The hearing examiner decided that appellant’s pur
pose was to secure an illegal agreement and, derivatively, to cause the 
general contractor to cease doing business with a nonunion subcontrac
tor.70 The National Labor Relations Board reversed its examiner’s first 
finding on the ground that hot cargo agreements are legal in the con
struction industry,’6 but affirmed the examiner’s finding of an unfair 
labor practice with regard to the subcontractor question.77 78 The court 
reversed, holding that appellant was not given notice because the 
complaint, specifying only that the picketing was to secure an illegal 
agreement, did not adequately state the charges.'6

71 Morgan v. United States, 304 U.S. 1, 18-19 (1938); see Gonzales v. United States, 
348 U.S. 407, 417 (1955). Right to notice presupposes an adjudication concerning a "right” 
rather than a "privilege.” Bailey v. Richardson, 86 U.S. App. D.C. 248, 182 F.2d 46 (1950), 
aff’d by an equally divided court, 341 U.S. 918 (1951); United States v. Shaughnessy, 338 
U.S. 537 (1950).

72 Douds v. International Longshoremen’s Ass’n, 241 F.2d 278, 283 (2d Cir. 1957); 
Branding Iron Club v. Riggs, 207 F.2d 720, 724 (10th Cir. 1953); American Newspaper 
Publishers Ass’n v. NLRB, 193 F.2d 782, 800 (7th Cir. 1951), cert, denied, 344 U.S. 812 
(1952).

72 352 F.2d 696 (D.C. Cir. 1965).
74 See National Labor Relations Act § 8(b) (4) (A), as amended, 73 Stat. 542 (1959), 

29 U.S.C. § 158(b) (4) (A) (1964). A "hot cargo” agreement is one in which the em
ployer promises not to deal with another employer whom the union considers unfair. For a 
discussion of the substantive law of hot cargo agreements see pp. 141-43 infra.

75 See National Labor Relations Act § 8(b) (4) (B), as amended, 73 Stat. 542 (1959), 
29 U.S.C. § 158(b) (4) (B) (1964). The examiner’s decision was based on his belief that 
this second violation was "simply an automatic derivative” from the § 8(b) (4) (A) hot cargo 
violation. 352 F.2d at 698.

76 The Board reversed Construction Union (Colson & Stevens Constr. Co.), 137 N.L.R.B. 
1650 (1962).

77 The Board’s decision was based on findings its examiner had made below. 352 F.2d 
at 698.

78 The court held that the Board’s decision "was arrived at in a manner incompatible
with applicable requirements as to notice and hearing.” Id. at 696. It drew support from § 
10(b) of the National Labor Relations Act, which requires "a complaint stating the charges 
in [any unfair labor practice proceeding] . . . .” 61 Stat. 146 (1947), as amended, 29
U.S.C. § 160(b) (1964); accord, Douds v. International Longshoremen’s Ass’n, 241 F.2d 
278, 283 (2d Cir. 1957); American Newspaper Publishers Ass’n v. NLRB, 193 F.2d 782, 
799-800 (7th Cir. 1951), cert, denied, 344 U.S. 812 (1952).

The Commission on Mental Health is responsible for the commit
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ment of the insane in the District of Columbia.'9 In 1938, when a men
tally incompetent boy was committed to St. Elizabeths Hospital, his 
mother was required by court order to pay thirty dollars per month 
toward the cost of his hospitalization.* 80 81 This term the Commission, 
in Harris v. District of Columbia,31 successfully sought an order from the 
district court requiring the conservator of the mother’s estate to pay 
36,000 dollars to the District of Columbia for the past costs of main
taining her son at St. Elizabeths. The conservator appealed, arguing 
that the mother was never given notice that she was required to contrib
ute any more than the monthly stipend assessed at the commitment 
proceedings. The court disagreed and held that the commitment hear
ing gave the boy’s mother notice of her duty to pay according to her 
financial ability.82 *

T9 D.C. Code Ann. §§ 21-542, -544 (Supp. V, 1966).
80 The statute provides that certain persons must, according to their ability, contribute to 

the support of an insane relative committed to a hospital in the District of Columbia. The 
Commission on Mental Health determines the amount to be paid; the district court orders 
payment. D.C. Code Ann. § 21-586 (Supp. V, 1966). The liability of relatives "is deter
mined according to the [relative’s] . . . ability [to pay], and this must be ascertained upon 
consideration of all the circumstances of his life, including his other obligations, so as not to 
cause undue hardship.” Beach v. Government of District of Columbia, 116 U.S. App. D.C. 
68, 71, 320 F.2d 790, 793 (1963).

81 357 F.2d 790, 793 (1963).
s~Id. at 596. The statute of limitations was no bar to the suit. Hart v. Commissioners, 

81 U.S. App. D.C. 154, 155 F.2d 877 (1946).
88 3 5 0 F.2d 740 (D.C. Cir. 1965).
84 Ashbacker Radio Corp. v. FCC, 326 U.S. 327 (1945). Where mutually exclusive ap

plications are made and the agency is required to grant a hearing before denying an applica
tion, the Ashbacker rule gives the applicants a right to a comparative hearing — i.e., the right 
to have their applications considered together. Id. at 333; Delta Air Lines, Inc. v. CAB, 107 
U.S. App. D.C. 174, 179, 275 F.2d 632, 637 (1959), cert, denied, 362 U.S. 969 (I960); 
Delta Air Lines, Inc. v. CAB, 97 U.S. App. D.C. 46, 51, 228 F.2d 17, 22 (1955); Northeastern 
Gas Transmission Co. v. FPC 195 F.2d 872, 881 (3d Cir.), cert, denied, 344 U.S. 818 (1952); 
Northwest Airlines, Inc. v. CAB, 90 U.S. App. D.C. 158, 163, 194 F.2d 339, 343 (1952). 
For a discussion of comparative hearings, see notes 97-108 infra and accompanying text.

85 D.C. CODE Ann. § 25-106 (1961) gives the Alcoholic Beverage Control Board author
ity to transfer licenses.

In Pollack v. Simonson,33 the issue of notice arose in a somewhat 
different factual context calling for an extension of the rationale un
derlying the Supreme Court’s Ashbacker ruling on comparative hear
ings.84 85 Pollack and Tiro, two retail liquor licensees, sought permission 
to relocate in premises within three hundred feet of one another, and the 
Alcoholic Beverage Control Board scheduled separate hearings.80 Al
though the Board believed that the applications were mutually exclu
sive, there was no evidence that either party was aware of this belief. At 
the first hearing, concerning Tiro’s application, Pollack offered no pro
test and the license was granted. At the hearing subsequently held on 
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Pollack’s application, the Board denied the license solely on the ground 
that the particular area could support only one liquor store?0 The court 
reversed, ruling that even though the Board was not required to hold a 
hearing before denial of a license?1 where simultaneous applications 
were found to be mutually exclusive, due process required that the Board 
give the applicants notice that they were competing for the same li
cense?8

8® 350 F.2d at 742. Although there was no formal regulation prohibiting the grant of 
liquor licenses having such proximity, the Board is allowed to take geographical location into 
account in deciding whether to allow a licensee to transfer to new premises. D.C. Code Ann. 
§ 25-115(a)(5) (1961).

87 The statute does not explicitly provide that parties have a right to a hearing before de
nial of their application. 350 F.2d at 742.

88 Ibid. But cf. Federal Home Bank Bd. v. Rowe, 109 U.S. App. D.C. 140, 284 F.2d 
274 (I960) (refusal to require comparative hearing because statute did not provide for hear
ing before denial).

89 "For if the grant of one [license application] effectively precludes the other, the stat
utory right to a hearing which Congress has accorded applicants before denial of their appli
cations becomes an empty thing. We think that is the case here.” Ashbacker Radio Corp, 
v. FCC, 326 U.S. 327, 330 (1945).

90 Unless these applicants are aware of their mutual exclusivity, the Board is de
prived of any assistance from them in finding rational grounds to distinguish among 
them. Thus the statutory purpose — that specific public standards, not unbridled 
discretion, should control the Board’s consideration of license applications — is 
jeopardized ....

350 F.2d at 742. The couic pointed out that this holding did not require the Board to grant 
a comparative hearing on remand, stating: "The Board may, in its discretion, hold formal 
comparative hearings, or follow some other procedure to inform itself in choosing between 
mutually exclusive applicants.” Ibid.

91 48 Stat. 1095 (1934), as amended, 75 Stat. 421 (1961), 47 U.S.C. § 405 (1964), 
Springfield Television Broadcasting Corp. v. FCC, 117 U.S. App. D.C. 214, 328 F.2d 186 
(1964). See generally Circuit Note: 1964-1965 Term 291-94.

92 47 C.F.R. § 1.106(c) (1964); Valley Telecasting Co. v. FCC, 118 U.S. App. D.C. 410, 
412, 336 F.2d 914, 916 (1964).

Whereas Ashbacker stressed the applicant’s statutory right to a hear
ing prior to an agency decision?9 Pollack emphasized the agency’s need 
of assistance in making a rational distinction between two inconsistent 
applications?0 reasoning that mutually exclusive applicants would chal
lenge one another if each realized that his own application hung in the 
balance.

Right to a Rehearing

The Communications Act provides that the grant of a petition for 
rehearing by the Federal Communications Commission is discretionary, 
and gives the Commission authority to promulgate reasonable rules con
cerning rehearings?1 The FCC, pursuant to this authority, has ruled that 
petitions based on facts that could have been brought forward in an 
earlier proceeding may be automatically dismissed?2
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In WLIL, Inc. v. FCC?A appellant sought rehearing on the grant of 
a second radio station license in Lenon City, Tennessee, a community 
with a population of less than 5,000. WLIL’s petition for rehearing 
was based on alleged misrepresentation in the licensee’s application, and 
an assertion that the Commission should have considered the economic 
impact of having two radio stations in such a small community. The 
court affirmed the Commission’s denial of the petition, holding that 
appellant had failed to give adequate reasons for not challenging the 
application in the original licensing proceedings.04 WLIL seems to be in 
conflict with Citizens TV Protest Comm. v. FCC* 94 95 96 which held that the 
Commission’s primary function is to safeguard the public interest, and 
not to punish tardiness. Perhaps conflicting decisions in this area turn 
on specific facts; more probably, the court is demanding that a dilatory 
petitioner make a more than adequate showing that the grant will be 
against the public interest before an FCC denial of rehearing will be 
upset as being arbitrary.06

»3352 F.2d 722 (D.C. Cir. 1965).
94I<7. at 724. In addition to finding both allegations dilatory, the court noted that the 

economic impact argument must fail since it was raised for the first time on review and be
cause appellant did not show that competition would be contrary to the public interest. Id. 
at 726.

»5 121 U.S. App. D.C. 50, 348 F.2d 56 (1965). The WLIL court cited Citizens TV as 
contra to its holding. 352 F.2d at 726 & n.3.

96 Compare WLIL, Inc. v. FCC, 352 F.2d 722 (D.C. Cir. 1965), and Valley Telecasting 
Co. v. FCC, 118 U.S. App. D.C. 410, 336 F.2d 914 (1964), with Citizens TV Protest Comm, 
v. FCC, 121 U.S. App. D.C. 50, 348 F.2d 56 (1965).

97 326 U.S. 327 (1945).
M Accord, Delta Air Lines, Inc. v. CAB, 107 U.S. App. D.C. 174, 275 F.2d 632 (1959), 

cert, denied, 362 U.S. 969 (1960); Delta Air Lines, Inc. v. CAB, 97 U.S. App. D.C. 46, 228 
F.2d 17 (1955); Northwest Airlines, Inc. v. CAB, 90 U.S. App. D.C. 158, 194 F.2d 339 
(1952); Northeastern Gas Transmission Co. v. FPC, 195 F.2d 872 (3d Cir.), cert, denied, 
344 U.S. 818 (1952).

99 In Ashbacker two mutually exclusive applications were filed. Each application was 
entitled by statute to a hearing before it was denied. The FCC granted one application with
out a hearing and then set a hearing date for the second. On appeal the Court stated that 
"where two bona fide applications are mutually exclusive the grant of one without a hearing 
to both deprives the loser of the opportunity [for a hearing] which Congress chose to give 
him.” 326 U.S. at 333; see 1 Davis, Treatise § 8.12; Note, 46 Geo. L.J. 282 (1958). 
See also CAB v. State Airlines, Inc., 338 U.S. 572, 578 (1950); Radio Cincinnati, Inc. v. 
FCC, 85 U.S. App. D.C. 292, 177 F.2d 92 (1949).

Comparative Hearings

In Ashbacker Radio Corp. v. FCC,97 * 99 the Supreme Court ruled that a 
comparative hearing must be held whenever two or more parties apply 
for mutually exclusive licenses or grants.08 Such consolidated hear
ings assure each party a fair and equal opportunity to demonstrate 
that granting him the license will best serve the public interest.00
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In Community Broadcast Corp. v. FCC,1W) unsuccessful applicants 
for a license to operate a television station challenged the Federal Com
munications Commission’s grant of the license to Sunbeam Television 
Corporation. Appellants contended that the FCC acted contrary to 
Ashbacker s requirement of fairness by considering Sunbeam’s broadcast 
experience under its previous license,100 101 which had been issued for only a 
four-month period. They argued that this was in effect a temporary 
grant of interim operating authority pending completion of a compara
tive hearing rather than a full license, and should not have been con
sidered when evaluating the merits of the competing applicants.102 The 
court held that since Sunbeam had been granted a full license, albeit 
for a short period,103 after a lengthy comparative hearing, the FCC did 
not abuse its discretion in considering Sunbeam’s experience under this 
license in the renewal proceedings.104 While the Communications Act105 * * 
and the Commission’s Rules of Procedure108 prohibit the automatic re
newal of a license,10' neither prohibits consideration of broadcast ex
perience or performance108 in judging the comparative merit of com
peting applications.

100 363 F.2d 717 (D.C. Cir. 1966).
101 Sunbeam had, after protracted proceedings extending over a ten-year period, been 

granted a license to operate the station for four months. At the expiration of that period Sun
beam applied for renewal and appellants filed for an initial grant of the license. Id. at 719-

102 The Communications Act establishes what shall be considered by the Commission: 
[T]he Commission shall determine, in the case of each application filed with it
. . . whether the public interest, convenience, and necessity will be served by the 
granting of such application, and, if . . . upon consideration of such other matters 
as the Commission may officially notice, [it] shall find that public interest, con
venience, and necessity would be served ... it shall grant such application.

74 Stat. 889 (1960), 47 U.S.C. § 309(a) (1964). The Commission considered area 
familiarity, integration of ownership and management, and broadcast experience as the three 
areas in which the applicants were not equal. Appellants were considered slightly superior 
in the first, but Sunbeam was stronger in the other two categories. 363 F.2d at 719-20.

103 The grant was expressly unconditional in nature, except that it was for a four-month 
period instead of the maximum permissible three years. The purpose of the limited time 
period was to permit early réévaluation of Sunbeam’s qualifications, particularly in relation 
to other applicants who might seek the license. Id. at 719-

104 In a case decided earlier this term the court held on similar facts that the FCC did not 
err in considering the broadcast performance of a renewal applicant during a four-month 
period: "In none of [the considered] . . . categories was [the licensee] . . . given an unfair 
advantage by virtue of being a license renewal applicant.” South Florida Television Corp. v. 
FCC, 349 F.2d 971, 973 (D.C. Cir. 1965), cert, denied, 382 U.S. 987 (1966).

103 Communications Act § 301, 48 Sat. 1081 (1934), 47 U.S.C. § 301 (1964).
io«47 C.F.R. § 1.62(a)(1) (1966).
10" See Office of Communication of the United Church of Christ v. FCC, 359 F.2d 994 

(D.C. Cir. 1966); text accompanying notes 13-21, 49-52 supra.
108 See South Florida Television Corp. v. FCC, 349 F.2d 971 (D.C. Cir. 1965), cert, 

denied, 382 U.S. 987 (1966).
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JUDICIAL REVIEW

Jurisdiction

Race to the Courthouse. The court was again confronted by in
terpretative problems109 in the "race to the courthouse” provision of 28 
U.S.C. § 2112.110 In Eastern Air Lines, Inc. v. CAB,111 the court consid
ered a section 2112(a) motion for removal to the First Circuit. This case 
was part of the protracted litigation which began with Northeast Air
lines’ application for renewal of its temporary certificate to operate as a 
third carrier over the East Coast-Florida Route in competition with East
ern Airlines and National Airlines. The Civil Aeronautics Board initially 
denied Northeast’s application,112 but after two appeals to and two re
mands by the First Circuit,113 * the Board ordered the proceedings re
opened111 and rescinded its previous order. Since the First Circuit had 
retained jurisdiction, remanding only to ensure that the CAB had properly 
considered all the evidence, the CAB petitioned that court for approval 
of its action. Recognizing that reopening the proceedings went far be
yond its remand, the First Circuit nevertheless held that the CAB order 
was appropriate, and relinquished jurisdiction.115 In approving the re
opening order, the First Circuit permitted Eastern and National to inter
vene in the CAB’s petition, so that they would have standing to contest 
the reopening in the Supreme Court. After certiorari was denied116 the 
companies petitioned the United States Court of Appeals for the District 
of Columbia to review the same order.

109 These interpretative problems are occasioned by a party’s desire to effect an appeal 
in a sympathetic circuit. E.g., IUE v. NLRB 120 U.S. App. D.C. 45, 343 F.2d 327 (1965). 
See generally Circuit Note: 1964-65 Term 314-15.

110 If proceedings have been instituted in two or more courts of appeals with re
spect to the same order the agency, board, commission, or officer concerned shall 
file the record in that one of such courts in which a proceeding with respect to such 
order was first instituted. The other courts in which such proceedings are pend
ing shall thereupon transfer them to the court of appeals in which the record has been 
filed. For the convenience of the parties in the interest of justice such court may 
thereafter transfer all the proceedings with respect to such order to any other court 
of appeals.

28 U.S.C. § 2112(a) (1964). (Emphasis added.)
111 354 F.2d 507 (D.C. Cir. 1965).
n2New York-Florida Renewal Case, CAB No. 12285, Order E-19910 (Aug. 15, 1963).
113 The First Circuit remanded initially because the reasons for the Board’s decision were 

not clear from its order. Northeast Airlines, Inc. v. CAB, 331 F.2d 579 (1st Cir. 1964). 
The second appeal was remanded to permit Northeast to offer rebuttal evidence to reports 
allegedly noticed by the CAB during the first remand. Northeast Airlines, Inc. v. CAB, 345 
F.2d 484 (1st Cir. 1965).

114 Because the second remand required extensive proceedings, the Board determined to 
reopen the entire proceeding in order to review all issues. New York-Florida Renewal Case, 
CAB No. 12285, Order E-22084 (April 26, 1965).

115 Northeast Airlines, Inc. v. CAB, 345 F.2d 488 (1st Cir. 1965).
116 Eastern Air Lines, Inc. v. Northeast Airlines, Inc., 382 U.S. 845 (1965).
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The CAB moved to transfer the petition for review of its reopening 
order to the First Circuit. The court, clearly anxious to give the case to a 
panel of judges familiar with the background of the controversy,11' was 
unable to exercise its inherent authority to transfer117 118 since the First Cir
cuit did not have venue under the Federal Aviation Act.119 120 Faced with 
this dilemma, the court concluded that the CAB’s petition seeking ap
proval of its reopening order was a "proceeding” within the meaning of 
section 2112 (a)since it had been first initiated in the First Circuit, the 
"literal terms of the statute [had] been met.”121 The court held that sec
tion 2112(a) gave statutory authority for the transfer122 even though this 
section was enacted to prevent forum shopping by federal agencies.123 124

117 "Certainly one factor that has a considerable weight in the guidance of judicial dis
cretion is the desirability of transfer to a circuit whose judges are familiar with the background 
of the controversy through review of the same or related proceedings.” Eastern Air Lines, 
Inc. v. CAB, 354 F.2d 507, 510 (D.C. Cir. 1965).

118 Even without statutory aid, courts of appeals have power to transfer cases to another 
circuit in the interests of justice and sound judicial administration. See Panhandle E. Pipe 
Line Co. v. FPC, 343 F.2d 905, 909 (8th Cir. 1965); Panhandle E. Pipe Line Co. v. FPC. 
337 F.2d 249, 252 (10th Cir. 1964); Pacific Gas & Elec. Co. v. FPC, 106 U.S. App. D.C. 
281, 282, 272 F.2d 510, 511 (1958); Pacific Gas & Elec. Co. v. FPC, 253 F.2d 536, 541 (9th 
Cir. 1958). But see Gulf Oil Corp. v. FPC, 330 F.2d 824, 825 (5th Cir. 1964). This 
power is limited by the requirement that the transferee court must be able to obtain jurisdic
tion and venue. Panhandle E. Pipe Line Co. v. FPC, 343 F.2d 905, 909 (8th Cir. 1965;.

11» 72 Stat. 731 (1958), 49 U.S.C. § 1486(b) (1964). The act provides that venue 
depends on either petitioner’s place of domicile or principal place of business. Eastern and 
National did not meet either of these requisites in the First Circuit.

120 The court compared the CAB’s petition seeking the First Circuit’s approval of the 
reopening order to an NLRB petition to enforce one of its orders. 354 F.2d at 511 n.8, citing 
Ford Motor Co. v. NLRB, 305 U.S. 364, 369 (1939).

121 354 F.2d at 510.
122 The court found that the "breadth of language and vision of § 2112 goes beyond the 

precipitating evil” and decided that the statute was "available as authority for the transfer.” 
354 F.2d at 510-11. In a 1966-1967 Term case a petition to review an order of the FCC had 
first been instituted in the District of Columbia Circuit. A petition filed in the Eighth Cir
cuit to review the same order had been transferred to the District pursuant to § 2112(a). Be
cause the contested order was closely related to another FCC order which the Eighth Circuit 
had already reviewed, the court, with Eastern Air Lines, § 2112(a), and the requirements of 
sound judicial administration as authority, transferred both petitions to the Eighth Circuit. 
Midwest Television, Inc. v. FCC, 364 F.2d 674 (D.C. Cir. 1966).

123 s. Rep. No. 2129, 85th Cong., 2d Sess. (1958); H.R. Rep. No. 842, 85th Cong., 
1st Sess. (1957). The Tenth Circuit recognized that § 2112 was devised to "provide a solu
tion for a particular problem” — preventing an agency from picking the forum by filing the 
record with a selected court of appeals. Panhandle E. Pipe Line Co. v. FPC, 337 F.2d 249, 
252 (10th Cir. 1964). In the instant case, the court found "no bar to interpreting [§ 2112] 
. . . as applicable [simply because] 'the question . . . raised on the statute never occurred to 
the legislature.”’ 354 F.2d at 511, citing Cardozo, The Nature of the Judicial 
Process 15 (1921).

124 3 60 F.2d 828 (D.C. Cir. 1965).

In City of Chicago v. FPC,12i the court further defined terms in sec
tion 2112(a) by holding that a proceeding is "first instituted” in a court 
of appeals when the clerk, according to that circuit’s rules of practice, ac-
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cepts a petition for filing.125 This was refined a few months later when 
the court, in Insurance Workers v. NLRB,126 held that being first to file 
was in itself not sufficient to establish the appeal forum. After the 
National Labor Relations Board determined that agents who sold health 
and life insurance for the United Insurance Company of America were 
employees and not independent contractors,127 United filed a petition for 
review in the Seventh Circuit. Earlier on the same day, the Insurance 
Workers Union had filed its petition to review the NLRB order in the 
District of Columbia Circuit.128 On a motion by the Board, the Seventh 
Circuit transferred United’s appeal to the District of Columbia where the 
cases were consolidated.129 Granting United’s motion to intervene in the 
union’s appeal,130 the court determined that since the NLRB had decided 
the issue of the status of the agents in favor of the union, the union was 
not a "party aggrieved” under Section 10(f) of the National Labor 
Relations Act131 and transferred the union’s petition to the Seventh Cir
cuit.132 To gain the benefit of section 2112(a), the party must have 
standing as well as being the first to file. "[I]n short,” the court warned, 
"merely to be first in reaching a court house is not enough; lacking genu
ine aggrievement, one may not enter.”133

125 Id. at 829. The FPC noted that a proceeding for review of the same order had been 
filed in the Third Circuit. Natural Gas Pipeline Company mailed its petition on August 10, 
1965; City of Chicago filed its petition with the District of Columbia Circuit clerk on August 
11, 1965, at 9 a.m. An exhibit revealed that a docket number had been assigned in the Third 
Circuit at 10:20 a.m. although the petition had been received earlier. The court rejected 
the FPC’s argument that another circuit had jurisdiction, finding that the proceeding had 
been first initiated in the District of Columbia Circuit. The court determined it was unneces
sary to issue mandamus against the Commission to compel filing the record in the District. 
Since the Commission had already voluntarily applied for an extension of time in which to 
file a certified index of the record, it had time to voluntarily file the record with the court. 
Ibid.

126 360 F.2d 823 (D.C. Cir. 1966).
127 United Ins. Co. of America, 154 N.L.R.B. No. 9 (1965).
128The union filed at 9:36 a.m. on July 29, 1965, and United filed on the same day at 

12:24 p.m. 360 F.2d at 824. Although not a party before the Board, the union appealed 
because it was dissatisfied with the limited scope of the Board’s order. Ibid.

129 Ibid.
130 Ibid. The court denied, without prejudice to a new determination by the Seventh 

Circuit, United’s motion to dismiss the union’s petition. Id. at 827.
131 Reenacted by 61 Stat. 147 (1947), as amended, 29 U.S.C. § 160(e) (1964).
132 The court stated that United, the aggrieved party, was entitled to have review in its 

domicilliary forum. 360 F.2d at 824-27. For a discussion of the union’s alleged aggrieve
ment.

133 360 F.2d at 828; cf. City of Chicago v. FPC, 360 F.2d 828 (D.C. Cir. 1965); notes 
124-25 supra and accompanying text.

Jurisdiction to Review Administrative Orders. Jurisdiction to
review administrative orders obtains from the court’s general equity 
power, from general statutory authority, or from specific statutory provi
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sion/34 This term the court’s nonstatutory and specific statutory jurisdic
tion for review were challenged. For example, Section 10(a) of the Fair 
Labor Standards Act* 135 provides that "any person aggrieved” may seek 
review of an order of the Secretary of Labor by filing in a proper court 
within sixty days "after the entry of such order.” In Southland Mfg. 
Corp. v. Secretary of Labor,136 a petition to review a minimum wage order 
was dismissed because it was filed late — "an insuperable jurisdictional 
defect.”13' The contested order was signed by the Administrator of the 
Wage-Hour Division on December 23, 1964, published in the Federal 
Register on December 30, 1964; petition for review was filed on March 
12, 1965. Petitioner argued that the "date of entry” was the effective 
date of the order, January 15, 1965, which would have brought its appeal 
within the sixty-day statutory period. The court disagreed, stating that 
the order was entered, "for purposes of judicial review, no later than the 
date of its publication in the Federal Register.”138

134Gei.lhorn & Byse, Administrative Law 218 (4th ed. I960).
135 52 Stat. 1065 (1938), as amended, 29 U.S.C. § 210(a) (1964).
138355 F.2d 836 (D.C. Cir. 1965).
137 Ibid.
138 Ibid.
13954 Stat. 955, as amended, 72 Stat. 860 (1958), 49 U.S.C. § 66 (1964).
14072 Stat. 763 (1958), 49 U.S.C. § 1376(a) (1964).
14172 Stat. 795 (1958), as amended, 49 U.S.C. § 1486 (1964).
142 117 U.S. App. D.C. 326, 329 F.2d 894 (1964).
143 id. at 328, 329 F.2d at 896.
144 363 F.2d 983 (D.C. Gr. 1966). For the court’s treatment of the merits of this ap

peal see pp. 178-79 infra.
145 363 F.2d at 985. The determination had been made pursuant to rate provisions de-

Under Section 322 of the Transportation Act of 1940,139 the United 
States, through the Civil Aeronautics Board, is permitted to recoup over
payments of mail carriage subsidies through deductions from amounts 
subsequently due to carriers. Under Section 406 of the Federal Aviation 
Act of 1958,140 mail rates are fixed by the CAB by an adjudicatory process, 
reviewable under section 1006 of that act.141 In 1964 Mohawk Air
lines, Inc. v. CAB1'2 held that a letter from the CAB, indicating that a 
portion of Mohawk’s subsidy payment would be disallowed, was at most a 
declaration of intention to act under the Transportation Act; it was not, 
in any sense, an order reviewable under the Federal Aviation Act.143 The 
holding was relied upon by the CAB to challenge the court’s jurisdiction 
in North Cent. Airlines, Inc. v. CAB.144 145 The court distinguished Mohawk 
on the ground that the language of the contested determination, directing 
North Central to refund a portion of a mail carriage subsidy, was a "per
emptory directive” under the Aviation Act and was therefore not within 
the Mohawk rule.14 a
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Federal courts do not have jurisdiction to review decisions of the Na
tional Mediation Board rendered under Section 2, Ninth, of the Railway 
Labor Act.* 146 * This term a decision of the Board was indirectly chal
lenged in International Bhd. of Teamsters (IBT) v. Brotherhood of Ry. 
Clerks (BRC).U1 BRC had filed an application for certification as the 
representative of certain employees of REA Express, Inc.148 IBT objected 
before the Board on the ground that the application violated a no-raid 
agreement between the two unions.149 After a hearing, the National 
Mediation Board dismissed IBT’s objection on the merits and ordered an 
election.150 IBT then filed an action in the district court seeking a 
declaratory judgment and an injunction requiring BRC to withdraw its 
application.151 The district court, through Judge Holtzoff, refused to ex
ercise its nonstatutory or general equity jurisdiction.152 On appeal the 
court affirmed,153 stating that the decision of the Board should be tested, 
"if at all, as a decision . . . under the Railway Labor Act,”154 leaving IBT 
with virtually no remedy from the Board’s decision.155

vised by the CAB under § 406 of the Federal Aviation Act, 72 Stat. 763 (1958), as amended, 
49 U.S.C. § 1376 (1964).

146 48 Stat. 1185 (1934), 45 U.S.C. § 152, Ninth (1964). The Supreme Court has 
determined that in view of the legislative history and the omission of a provision for judicial 
review from § 2, Ninth, but not from other sections of the Railway Labor Act, it was the in
tent of Congress that Board decisions under § 2 should be final. Switchmen’s Union v. Na
tional Mediation Bd., 320 U.S. 297, 306 (1943); General Comm, of Adjustment of the 
Bhd. of Locomotive Eng’rs v. Missouri-Kan.-Tex. R.R., 320 U.S. 323 (1943).

mt 358 R2d 540 (D.C. Cir. 1966).
148 BRC alleged that certain clerical and other employees of REA constituted a single 

craft or class for the purpose of representation. Id. at 541.
149 IBT was current representative of several of the employees included within BRC’s 

application. Ibid.
150 Id. at 542.
151 International Bhd. of Teamsters v. Brotherhood of Ry. Clerks, 245 F. Supp. 835 

(D.D.C. 1965).
152 District Judge Holtzoff was of the opinion that the action could not be maintained be

cause it was, in effect, an attempt to review the decision of the National Mediation Board by 
"indirection.” He therefore granted BRC’s cross-motion for summary judgment. Id. at 836-37.

153 ibt had relied upon a Seventh Circuit case where, due to a violation of a no-raid 
agreement, a labor union was required to request withdrawal of a representation petition filed 
with the NLRB. United Textile Workers v. Textile Workers Union, 258 F.2d 743 (7th Cir. 
1958). The court of appeals easily distinguished the two on the ground that, in the instant 
case, IBT requested the National Mediation Board to interpret the no-raid agreement, whereas 
in Textile Workers no such request had been made of the NLRB. 358 F.2d at 542. More
over, the district court had noted that Textile Workers had not been followed in the Second 
Circuit and in a California district court. Judge Holtzoff had further pointed out that the 
scope of review of NLRB actions is much broader than that of the National Mediation Board. 
245 F. Supp. at 837.

154 358 F.2d at 543.
155 The court did note that IBT had filed a separate action against the Board. Id. at 542 

n.3.
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Exhaustion

The exhaustion of administrative remedies doctrine provides that 
judicial review will not be available where an adequate administrative 
remedy exists.150 The doctrine may be an outgrowth of the rule that 
equity will not grant relief if there is an adequate remedy at law;15, alter
natively, a theory of comity might be the underlying concept.156 157 158 * 160 161 162 Not
withstanding such speculation about its origin, the exhaustion doctrine 
has become firmly entrenched through such decisions as Myers v. Bethle
hem Shipbuilding Corp.,150 where the Supreme Court stated that "no one 
is entitled to judicial relief . . . until the prescribed administrative remedy 
has been exhausted,”100 although it has not been applied as rigidly as this 
well-known statement might suggest.101 Indeed, in four major areas the 
courts have frequently held it inapplicable: 1) where the challenge to the 
administrative order raises solely constitutional questions;102 2) where the 

156E.g., Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 50-51 (1938); Apart
ments Bldg. Co. v. Smiley, 32 F.2d 142, 143 (8th Cir. 1929); see R. A. Holman & Co. v. 
SEC, 112 U.S. App. D.C. 43, 46, 299 F.2d 127, 130-31, cert, denied, 370 U.S. 911 (1962). 
See generally Jaffe, The Exhaustion of Administrative Remedies, 12 BUFFALO L. Rev. 327 
(1963); Circuit Note: 1964-1965 Term 319.

157 See, e.g., Hardy v. Rossell, 135 F. Supp. 260, 267 (S.D.N.Y. 1955); Comment, 44 
MICH. L. Rev. 1035, 1036 (1946); cf. Douglas Co. v. Stone, 110 Fed. 812, 815 (W.D. Va. 
1901), aff’d, 191 U.S. 557 (1903); New York Stock Exch. v. Gleason, 121 Ill. 502, 512, 13 
N.E. 204, 208 (1887).

158 E.g., Berger, Exhaustion of Administrative Remedies, 48 Yale L.J. 981, 983-85 
(1939); cf. Railroad & Warehouse Comma v. Duluth St. Ry., 273 U.S. 625, 628 (1927); 
Pacific Tel. & Tel. Co. v. Kuykendall, 265 U.S. 196, 203 (1924).

is» 303 U.S. 41 (1938).
160 Id. at 50-51. Bethlehem Shipbuilding, while not the first judicial expression of the 

exhaustion doctrine, is frequently considered the case which severed the doctrine from its ori
gins in equity or judicial comity. See generally Jaffe, supra note 156, at 335-36. The doc
trine is generally thought to date back to the early case of Prentis v. Atlantic Coast Line Co., 
211 U.S. 210 (1908). See Lilienthal, The Eederal Courts and State Regulation of Public 
Utilities, 43 Harv. L. Rev. 379, 385 (1930). It has even been suggested that the doctrine 
predates Prentis. Berger, supra note 158, at 981.

161 E.g., Levers v. Anderson, 326 U.S. 219, 222 (1945).
162 See Starkweather v. Blair, 245 Minn. 371, 395, 71 N.W.2d 869, 884 (1955); Levitt 

& Son v. Division Against Discrimination, 31 N.J. 514, 158 A.2d 177 (I960). The status 
of this exception in the federal courts is somewhat less clear. In Lichter v. United States, 334 
U.S. 742 (1948), the Court did decide the question of constitutionality prior to exhaustion, 
w’hile in Aircraft & Diesel Equip. Corp. v. Hirsch, 331 U.S. 752 (1947), the Court refused 
review, asserting that the principle of avoidance of constitutional questions required exhaustion 
since the plaintiff might prevail on other grounds within the agency. For other cases apply
ing the avoidance principle see Public Util. Comma v. United States, 355 U.S. 534, 539-40 
(1958); Peters v. Hobby, 349 U.S. 331, 338 (1955); Reed v. Franke, 297 F.2d 17, 27 (4th 
Cir. 1961). Professor Jaffe suggests that "though the federal exhaustion requirement has 
been applied to constitutional issues, the cases do not or at least should not be taken to pre
clude a flexible approach.” Jaffe, The Exhaustion of Administrative Remedies, 12 Buffalo 
L. Rev. 327, 341 (1963).
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challenge is directed to the jurisdiction or authority of the administrative 
body;* 163 164 165 * 167 3) where the administrative remedy is itself inadequate;184 and 4) 
where the courts find that the challenged order is "final” notwithstanding 
the fact that there remains an administrative recourse.163 While the first 
three categories provide exceptional situations in which the exhaustion 
doctrine would otherwise prohibit judicial review, the fourth is a deter
mination that the doctrine itself does not apply. In effect the fourth 
category is a limitation on the applicability of the doctrine, and, perhaps 
for this reason, has been the subject of some confusion.1GC For example, 
whether one must necessarily petition an agency for a rehearing before 
seeking judicial review has never been fully settled.187 While there are 
statutes which provide that there can be no judicial review until after a 
petition for rehearing,168 they cause little difficulty.169 Problems arise 
where a statute provides for rehearing but states that absent a rehearing 
the agency decision is final. Here the courts examine the relationship be
tween the rehearing and the challenged order to determine whether the 
order is merely preliminary, subject to critical scrutiny upon rehearing, or 

Another line of cases holds that exhaustion does not apply when the administrative action 
is clearly illegal. Wettre v. Hague, 168 F.2d 825 (1st Cir. 1948); Group v. Finletter, 108 
F. Supp. 327 (D.D.C. 1952); Reeber v. Rossell, 91 F. Supp. 108, 111-13 (S.D.N.Y. 1950). 
But see Hardy v. Rossell, 135 F. Supp. 260, 265 (S.D.N.Y. 1955). See also Allen v. Grand 
Cent. Aircraft Co., 347 U.S. 535, 553 (1954); Order of Ry. Conductors v. Pitney, 326 U.S. 
561, 566 (1946); Amos Treat & Co. v. SEC, 113 U.S. App. D.C. 100, 306 F.2d 260 (1962).

163 E.g., Utah Fuel Co. v. National Bituminous Coal Comm’n, 306 U.S. 56, 60 (1939); 
see Allen v. Grand Cent. Aircraft Co., 347 U.S. 535, 539-41 (1954). However, a challenge 
to jurisdiction, without more, will not defeat the exhaustion requirement. Thomas v. Ram- 
berg, 240 Minn. 1, 60 N.W.2d 18 (1953); see McCauley v. Waterman S.S. Corp., 327 U.S. 
540-45 (1946); Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938). The party 
must also allege irreparable injury. Allen v. Grand Cent. Aircraft Co., 347 U.S. 535 (1954); 
Utah Fuel Co. v. National Bituminous Coal Comm’n, 306 U.S. 56 (1939). But injury in
herent in the nature of the administrative process is generally not sufficient. See Myers v. 
Bethlehem Shipbuilding Corp., supra at 47, 51 (expense, inconvenience, impairment of em
ployee relations); Petroleum Exploration, Inc. v. Public Serv. Comm’n, 304 U.S. 209, 220-21 
(1938) (expense of preparing for and appearing at hearings).

164 If the administrative remedy does not provide relief commensurate with the claim, 
the exhaustion requirement will generally be waived. E.g., Skinner & Eddy Corp. v. United 
States, 249 U.S. 557, 562-63 (1919). But see Robeson v. Dulles, 98 U.S. App. D.C. 313, 
235 F.2d 810, cert, denied, 352 U.S. 895 (1956).

165 E.g., Levers v. Anderson, 326 U.S. 219 (1945); United States v. Abilene & So. Ry., 
265 U.S. 274 (1924); Prendergast v. New York Tel. Co., 262 U.S. 43, 48-49 (1923).

106 See Jaffe, The Exhaustion of Administrative Remedies, 12 BUFFALO L. Rev. 327, 348 
(1963).

167 Compare Levers v. Anderson, 326 U.S. 219, 222-23 (1945), with Peoria Braumeister 
Co. v. Yellowley, 123 F.2d 637, 640 (7th Cir. 1941), and Leebern v. United States, 124 
F.2d 505, 507 (5th Cir. 1941).

I«3E.g., Natural Gas Act § 19(b), 52 Stat. 831 (1938), 15 U.S.C. § 717r(b) (1964); 
Federal Power Act § 313(b), 49 Stat. 860 (1935), 16 U.S.C. § 825Z (1964).

169 See Palermo Land & Water Co. v. Railroad Comm’n, 227 Fed. 708 (N.D. Cal. 1915).
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in fact final;170 the exercise or nonexercise of judicial review is discretion
ary with the courts.171 * 173 174 175 176

170 Of course we recognize that in a particular administrative pattern new oppor
tunities to challenge afforded by the motion for rehearing may subject an order to 
such critical administrative review as to reduce it to the level of a "mere prelimi
nary' or procedural” status, thereby divesting it of those qualities of administrative 
finality essential to invocation of judicial review.

Levers v. Anderson, 326 U.S. 219, 222 (1945).
171 "Despite the failure to apply for a rehearing, the court had jurisdiction to entertain 

this suit. . . . Whether it should have denied relief until all possible administrative remedies 
had been exhausted was a matter which called for the exercise of its judicial discretion.” United 
States v. Abilene & So. Ry., 265 U.S. 274, 282 (1924); accord, Hardy v. Rossell, 135 F. Supp. 
260, 267 (S.D.N.Y. 1955).

172 365 F.2d 915 (D.C. Cir. 1966).
173 14 U.S.C. § 285 (1964) provides that a lieutenant commander who has twice failed 

of selection for promotion shall automatically be retired.
174 This Board was created under the authority of § 207 of the Legislative Reorganiza

tion Act of 1946 which provided:
The Secretary of War, the Secretary of Navy, and the Secretary of the Treasury 

with respect to the Coast Guard, respectively, under procedures set up by them, 
and acting through boards of civilian officers or employees of their respective de
partments, are authorized to correct any military or naval record where in their 
judgment such action is necessary to correct an error or to remove an injustice.

60 Stat. 837 (1946) (now 10 U.S.C. § 1552(a) (1964)). This section was intended to 
implement § 131 of the same act, which provides that no private bills or resolutions author
izing or directing the correction of military or naval records shall be received or considered 
in the Senate or House of Representatives. 60 Stat. 831 (1946), 2 U.S.C. § 190g (1964). 
See generally Ogden v. Zuckert, 111 U.S. App. D.C. 398, 298 F.2d 312 (1961); Bolger v. 
Marshall, 90 U.S. App. D.C. 30, 193 F.2d 37 (1951).

175 The Board had earlier decided against Sohm, but had granted his petition for rehear
ing. However, Sohm failed to notify the Board of a convenient hearing date.

176 111 U.S. App. D.C. 398, 298 F.2d 312 (1961). Ogden held that the court could, in 
its discretion, review a decision of the Secretary of the Air Force even if the aggrieved party 
had not first sought relief from the Board. The Ogden court reasoned that the legislative 
history of the statute creating the Board, as well as the discretionary’ jurisdiction of the Board, 
led to the conclusion that consideration by the Board was not part of the administrative pro
cess which must precede finality.

177 Sohm v. Dillon, 235 F. Supp. 450 (D.D.C. 1964).

Sohm v. Fowler112 dealt with a slight variation of the traditional re
hearing case, for the petitioner had invoked the jurisdiction of a hearing 
board before seeking judicial relief. Sohm, a lieutenant commander in 
the Coast Guard, had been passed over for promotion by three separate 
selection boards. Pursuant to the relevant statute he was notified that he 
was to be retired from the Coast Guard.113 Sohm then petitioned the 
Board for Correction of Military Records1'4 to void the retirement order 
by putting him back on the promotion list. Learning that the Board was 
about to render an adverse decision, Sohm apparently abandoned these 
proceedings,17“ and filed a complaint in the district court seeking to en
join execution of the retirement order. Relying on Ogden v. Zuckert',a 
the district court found that it had jurisdiction to review the retirement or
der, notwithstanding that the Board for Correction of Military Records 
had not rendered a final decision,1“ and granted summary judgment to
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challenge is directed to the jurisdiction or authority of the administrative 
body;163 3) where the administrative remedy is itself inadequate;164 165 and 4) 
where the courts find that the challenged order is "final” notwithstanding 
the fact that there remains an administrative recourse.163 While the first 
three categories provide exceptional situations in which the exhaustion 
doctrine would otherwise prohibit judicial review, the fourth is a deter
mination that the doctrine itself does not apply. In effect the fourth 
category is a limitation on the applicability of the doctrine, and, perhaps 
for this reason, has been the subject of some confusion.166 For example, 
whether one must necessarily petition an agency for a rehearing before 
seeking judicial review has never been fully settled.167 While there are 
statutes which provide that there can be no judicial review until after a 
petition for rehearing,168 they cause little difficulty.169 Problems arise 
where a statute provides for rehearing but states that absent a rehearing 
the agency decision is final. Here the courts examine the relationship be
tween the rehearing and the challenged order to determine whether the 
order is merely preliminary, subject to critical scrutiny upon rehearing, or 

Another line of cases holds that exhaustion does not apply when the administrative action 
is clearly illegal. Wettre v. Hague, 168 F.2d 825 (1st Cir. 1948); Group v. Finletter, 108 
F. Supp. 327 (D.D.C. 1952); Reeber v. Rossell, 91 F. Supp. 108, 111-13 (S.D.N.Y. 1950). 
But see Hardy v. Rossell, 135 F. Supp. 260, 265 (S.D.N.Y. 1955). See also Allen v. Grand 
Cent. Aircraft Co., 347 U.S. 535, 553 (1954); Order of Ry. Conductors v. Pitney, 326 U.S. 
561, 566 (1946); Amos Treat & Co. v. SEC, 113 U.S. App. D.C. 100, 306 F.2d 260 (1962).

163 E.g., Utah Fuel Co. v. National Bituminous Coal Comm’n, 306 U.S. 56, 60 (1939); 
see Allen v. Grand Cent. Aircraft Co., 347 U.S. 535, 539-41 (1954). However, a challenge 
to jurisdiction, without more, will not defeat the exhaustion requirement. Thomas v. Ram- 
berg, 240 Minn. 1, 60 N.W.2d 18 (1953); see McCauley v. Waterman S.S. Corp., 327 U.S. 
540-45 (1946); Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938). The party 
must also allege irreparable injury. Allen v. Grand Cent. Aircraft Co., 347 U.S. 535 (1954); 
Utah Fuel Co. v. National Bituminous Coal Comm’n, 306 U.S. 56 (1939). But injury in
herent in the nature of the administrative process is generally not sufficient. See Myers v. 
Bethlehem Shipbuilding Corp., supra at 47, 51 (expense, inconvenience, impairment of em
ployee relations); Petroleum Exploration, Inc. v. Public Serv. Comm’n, 304 U.S. 209, 220-21 
(1938) (expense of preparing for and appearing at hearings).

164 If the administrative remedy does not provide relief commensurate with the claim, 
the exhaustion requirement will generally be waived. E.g., Skinner & Eddy Corp. v. United 
States, 249 U.S. 557, 562-63 (1919). But see Robeson v. Dulles, 98 U.S. App. D.C. 313, 
235 F.2d 810, cert. denied,, 352 U.S. 895 (1956).

165 E.g., Levers v. Anderson, 326 U.S. 219 (1945); United States v. Abilene & So. Ry., 
265 U.S. 274 (1924); Prendergast v. New York Tel. Co., 262 U.S. 43, 48-49 (1923).

166 See Jaffe, The Exhaustion of Administrative Remedies, 12 Buffalo L. Rev. 327, 348 
(1963).

167 Compare Levers v. Anderson, 326 U.S. 219, 222-23 (1945), with Peoria Braumeister 
Co. v. Yellowley, 123 F.2d 637, 640 (7th Cir. 1941), and Leebern v. United States, 124 
F.2d 505, 507 (5th Cir. 1941).

168E.g., Natural Gas Act § 19(b), 52 Stat. 831 (1938), 15 U.S.C. § 717r(b) (1964); 
Federal Power Act § 313(b), 49 Stat. 860 (1935), 16 U.S.C. § 825/ (1964).

16» See Palermo Land & Water Co. v. Railroad Comm’n, 227 Fed. 708 (N.D. Cal. 1915).
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in fact final;1'0 the exercise or nonexercise of judicial review is discretion
ary with the courts.170 171 * 173 174 * 176 *

170 Of course we recognize that in a particular administrative pattern new oppor
tunities to challenge afforded by the motion for rehearing may subject an order to 
such critical administrative review as to reduce it to the level of a "mere prelimi
nary or procedural" status, thereby divesting it of those qualities of administrative 
finality essential to invocation of judicial review.

Levers v. Anderson, 326 U.S. 219, 222 (1945).
171 “Despite the failure to apply for a rehearing, the court had jurisdiction to entertain 

this suit. . . . Whether it should have denied relief until all possible administrative remedies 
had been exhausted was a matter which called for the exercise of its judicial discretion.” United 
States v. Abilene & So. Ry., 265 U.S. 274, 282 (1924); accord, Hardy v. Rossell, 135 F. Supp. 
260, 267 (S.D.N.Y. 1955).

772 365 F.2d 915 (D.C. Cir. 1966).
173 14 U.S.C. § 285 (1964) provides that a lieutenant commander who has twice failed 

of selection for promotion shall automatically be retired.
174 This Board was created under the authority of § 207 of the Legislative Reorganiza

tion Act of 1946 which provided:
The Secretary of War, the Secretary of Navy, and the Secretary of the Treasury 

with respect to the Coast Guard, respectively, under procedures set up by them, 
and acting through boards of civilian officers or employees of their respective de
partments, are authorized to correct any military or naval record where in their 
judgment such action is necessary to correct an error or to remove an injustice. 

60 Stat. 837 (1946) (now 10 U.S.C. § 1552(a) (1964)). This section was intended to 
implement § 131 of the same act, which provides that no private bills or resolutions author
izing or directing the correction of military or naval records shall be received or considered 
in the Senate or House of Representatives. 60 Stat. 831 (1946), 2 U.S.C. § 190g (1964). 
See generally Ogden v. Zuckert, 111 U.S. App. D.C. 398, 298 F.2d 312 (1961); Bolger v. 
Marshall, 90 U.S. App. D.C. 30, 193 F.2d 37 (1951).

173 The Board had earlier decided against Sohm, but had granted his petition for rehear
ing. However, Sohm failed to notify the Board of a convenient hearing date.

176 111 U.S. App. D.C. 398, 298 F.2d 312 (1961). Ogden held that the court could, in 
its discretion, review a decision of the Secretary of the Air Force even if the aggrieved party 
had not first sought relief from the Board. The Ogden court reasoned that the legislative 
history of the statute creating the Board, as well as the discretionary jurisdiction of the Board, 
led to the conclusion that consideration by the Board was not part of the administrative pro
cess which must precede finality.

777 Sohm v. Dillon, 235 F. Supp. 450 (D.D.C. 1964).

Sohm v. Fowler'"' dealt with a slight variation of the traditional re
hearing case, for the petitioner had invoked the jurisdiction of a hearing 
board before seeking judicial relief. Sohm, a lieutenant commander in 
the Coast Guard, had been passed over for promotion by three separate 
selection boards. Pursuant to the relevant statute he was notified that he 
was to be retired from the Coast Guard.1'3 Sohm then petitioned the 
Board for Correction of Military Records1'4 to void the retirement order 
by putting him back on the promotion list. Learning that the Board was 
about to render an adverse decision, Sohm apparently abandoned these 
proceedings,17" and filed a complaint in the district court seeking to en
join execution of the retirement order. Relying on Ogden v. Zuckert,'^ 
the district court found that it had jurisdiction to review the retirement or
der, notwithstanding that the Board for Correction of Military Records 
had not rendered a final decision,1" and granted summary judgment to
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the service on the merits. On appeal, the court reversed the finding on 
jurisdiction, stating that Sohm had failed to exhaust his administrative 
remedy. The court carefully distinguished Ogden on its facts by noting 
that Sohm, unlike Ogden, had voluntarily and successfully invoked the 
jurisdiction of the Board before petitioning the district court. Under any 
other ruling, argued the court, Sohm would be free to return to the Board 
before or after the court rendered a decision, and either change the issues 
involved or render moot the court’s decision178 — a result not consistent 
with the orderly process of administrative procedure. Acknowledging 
that there are occasions when the court can, in an exercise of its equity 
power, review an action while a rehearing is pending,1'9 the court found 
that such special circumstances were not present in this case. Rather, the 
technical and complicated nature of appellant’s claim coupled with the 
absence of irreparable injury militated against judicial review until the 
Correction Board rendered its decision. The court reasoned that the 
Board was better qualified to resolve the factual issues180 and consistently 
apply the relevant policy considerations; it might even decide in Sohm’s 
favor, making judicial review unnecessary.181

178 It is difficult to understand the court’s reasoning here. It would appear that Ogden 
was not precluded from petitioning the Board to review his case either during judicial review 
or even after the court rendered a decision. Thus, while the problems of changed issues or 
mootness were more acute in Sohm, they were clearly present in Ogden also.

179 See note 171 supra and accompanying text.
180 Appellant had alleged, among other things, that the Coast Guard had violated various 

administrative regulations, and that an "ex parte” psychiatric report had been secretly and 
improperly sent to all his duty stations. The court stated that "whether these allegations are 
true, and if so, whether they tainted or rendered invalid the action of the promotion boards are 
factual questions most appropriate for the specialized knowledge and experience of an admin
istrative agency.” 365 F.2d at 918.

Appellant’s challenge to the constitutionality of his retirement was similarly dismissed. 
If he was successful in front of the Board, "the fundamental doctrine that courts should avoid 
passing on unnecessary constitutional questions” would be vindicated. Ibid., see note 162 
supra and accompanying text.

181 The court noted that these considerations, expertise, uniformity, and ripeness, are sim
ilar to those applied in cases dealing with primary jurisdiction and stated that "if this case 
were analyzed under this rubric rather than that of exhaustion . . . the proper disposition 
would still be for the court to stay its hand pending resort to the administrative process.” 
------ F.2d at------- n.10. The primary jurisdiction doctrine can be distinguished from the ex
haustion doctrine insofar as it does not deal with questions of judicial review. Rather, it deter

While Sohm may be limited to its facts, an examination of the hold
ings in Ogden and Sohm seems to indicate a more general applicability. 
Once a proceeding has been initiated in an administrative agency but has 
not resulted in a final order, the district court cannot exercise judicial re
view, notwithstanding that such review would have been within its discre
tion had the party come directly to the court. While this rule has the 
coloring of a binding election of remedies, the final administrative deci
sion remains subject to court review. Orderly determination of adminis
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trative actions, which is, after all, the basis of the exhaustion doctrine, 
requires no less.182

mines whether the court or the agency should make the initial decision. See generally 3 
Davis, Treatise § 19.01.

182 As Mr. Justice Holmes stated, "[E]ven fundamental questions should be determined 
in an orderly way.” United States v. Sing Tuck, 194 U.S. 161, 168 (1904).

183 E.g., United States v. L. A. Tucker Truck Lines, Inc., 344 U.S. 33, 36-37 (1952); 
Unemployment Compensation Comm’n v. Aragon, 329 U.S. 143, 155 (1946). See also 
Valley Telecasting Co. v. FCC, 118 U.S. App. D.C. 410, 336 F.2d 914 (1964); Springfield 
Television Broadcasting Corp. v. FCC, 117 U.S. App. D.C. 214, 328 F.2d 186 (1964); Col
orado Radio Corp. v. FCC, 73 App. D.C. 225, 118 F.2d 24 (1941). For a discussion of the 
reasons for this rule, see generally Jaffe, Judicial Control of Administrative Action 
455 (1965).

184 See May Dep’t Stores Co. v. NLRB, 326 U.S. 376, 390 (1945). See also Telanser- 
phone, Inc. v. FCC, 97 U.S. App. D.C. 398, 231 F.2d 732 (1956). Compare Hormel v. 
Helvering, 312 U.S. 552 (1941), with United States v. L. A. Tucker Truck Lines, Inc., 344 
U.S. 33 (1952).

483357 F.2d 822 (D.C. Cir. 1966).
186 For a treatment of the substantive issues see pp. 147-48 infra.
187 The Board argued that the objection was barred by § 10(e) of the National Labor 

Relations Act: "No objection that has not been urged before the Board, its member, agent, 
or agency, shall be considered by the court, unless the failure or neglect to urge such objection 
shall be excused because of extraordinary circumstances.” Reenacted by 61 Stat. 147 (1947), 
as amended, 29 U.S.C. § 160(e) (1964).

188 The court remanded to the Board again for findings on the question whether back pay 

A corollary to exhaustion is the principle that a reviewing court will 
not consider issues which have not previously been raised before the ad
ministrative body.1S3 184 * Like the exhaustion doctrine, this rule will not be 
applied where the results would be inequitable.181 In Burinskas v. 
NLRB,18'' the court considered whether an objection raised below had 
been waived before reaching the court. The General Counsel of the 
National Labor Relations Board brought a complaint against the em
ployer (Ferrell-Hicks) charging unfair labor practices.188 The trial exam
iner found against Ferrell-Hicks and recommended reinstatement of a 
discharged employee (Burinskas) with back pay; the Board, however, dis
missed the complaint. Burinskas petitioned the court for review and the 
case was remanded for clarification. In response to the remand the 
Board issued a supplemental order setting aside its earlier order and 
adopting the findings and recommendations of the trial examiner. Fer
rell-Hicks then appealed to the court, contending that the provision for 
back pay was an inappropriate remedy. The Board replied that Ferrell- 
Hicks was precluded from raising this objection before the court because 
timely objection had not been made during the proceedings before the 
Board.18' The court held that the objection Ferrell-Hicks had raised in 
answer to the trial examiner’s report in the earlier proceeding was pre
served throughout the protracted history of the litigation; petitioner’s ob
jection was not then precluded from judicial consideration.188
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Amalgamated, Clothing Workers v. NLRB189 involved construction 
of an NLRB rule providing for waiver of an objection not timely made. 
The Board had found that the Sagamore Shirt Company committed an 
unfair labor practice by using coercive tactics to discourage the company’s 
employees from voting for union representatives. At the hearing the 
company attempted to establish that certain employees were not supervi
sors under the National Labor Relations Act. The examiner rejected this 
offer since under the Board’s rules the company’s failure to object to the 
classification of the employees as supervisors at the earlier representation 
hearings precluded raising this issue in any later unfair labor practice pro- 
ceeding.190 191 On appeal, the court remanded to the Board for a redeter
mination of the employees’ status, stating that the Board’s rules should 
preclude relitigation of this issue only in a related unfair labor practice 
hearing;101 these proceedings were not closely enough related to invoke 
the waiver. The court concluded that "the Board’s rule against relitiga
tion 'in a subsequent unfair labor practice proceeding’ does not give an 
employer sufficient notice that his failure to pursue all of his remedies in 
the representation proceeding means he will be disabled, regardless of 
the context of the subsequent proceeding, from challenging each and 
every issue . . . .”192 Consequently, the waiver rule should not have been 
applied in this proceeding which dealt with interference with the right 
of organization rather than a refusal to bargain.

should be tolled. 357 F.2d at 827. In two other cases the court summarily refused to consider 
issues raised by appellants which clearly had not been raised before the administrative body. 
Florida Gulfcoast Broadcasters, Inc. v. FCC, 352 F.2d 726 (D.C. Cir. 1965); WLIL, Inc. v. 
FCC, 352 F.2d 722 (D.C. Cir. 1965). In both cases the court adopted the language of the 
opinion in Unemployment Compensation Comm’n v. Aragon, 329 U.S. 143 (1946). There the 
Supreme Court held that "a reviewing court usurps the agency’s function when it sets aside the 
administrative determination upon a ground not theretofore presented and deprives the Com
mission of an opportunity to consider the matter, make its ruling, and state the reasons for its 
action.” Id. at 155.

189 365 F.2d 898 (D.C. Cir. 1966).
190 Section 102.67(f) of the Board’s rules provides:
The parties may, at any time, waive their right to request review. Failure to re
quest review shall preclude such parties from relitigating, in any related subsequent 
unfair labor practice proceeding, any issue which was, or could have been, raised 
in the representation proceeding. Denial of a request for review shall constitute 
an affirmance of the regional director’s action which shall also preclude relitigating 
any such issues in any related subsequent unfair labor practice proceeding.

29 C.F.R. § 102.67(f) (1966).
191 The court drew this proposition from the Board’s practice prior to its promulgation of 

the § 102.67(f) waiver rule. See 365 F.2d 902-03. Particular reliance was placed upon 
Leonard Niederriter Co., 130 N.L.R.B. 113 (1961), where the Board did not completely 
preclude relitigation, in an unfair labor practice hearing, of a question determined at the rep
resentation hearing.

192 365 F.2d at 904. The court found that the purpose of the rule was to encourage em
ployers to make all objections to misclassifications of the bargaining unit at the representa
tion hearing to prevent the employer from later refusing to bargain with the unit, because it 
was improperly constructed. The court reasoned that an employer, anxious not to delay the 
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Ripeness

The ripeness doctrine deals with whether there is a justiciable contro
versy between the plaintiff and the agency. Challenges to administrative 
action by litigants not harmed or threatened with immediate harm are 
generally rejected as premature.193 It has been suggested that the under
lying principle of all ripeness cases is that the "judicial machinery should 
be conserved for problems which are real and present or imminent, not 
squandered on problems which are abstract or hypothetical or remote.”194 
Since application of the doctrine is a determination that the plaintiff has 
not brought a justiciable controversy to the court at that particular time, 
it frequently operates only to delay inevitable judicial review. Ripeness 
defenders argue that the delay serves better to focus the issues before the 
court,195 resulting in a more meaningful decree. To speak in such defi
nitional terms is to belie the fact that the so-called "ripeness doctrine” is 
actually a compendium of various concepts arising out of diverse but some
what analogous circumstances.196 197 Cases decided in terms of exhaustion or 
standing, for example, frequently could have been couched in terms of • 107

representation election, might be willing to overlook wrongful inclusion or exclusion of an 
insignificant number of employees and should not be required to accept that classification in 
all subsequent proceedings.

193 United States v. Los Angeles & S.L.R.R., 273 U.S. 299 (1927); see Alaska Airlines, 
Inc. v. Pan American World Airways, Inc., 116 U.S. App. D.C. 128, 130, 321 F.2d 394, 396 
(1963).

194 3 Davis, Treatise § 21.01, at 116.
195 See Rescue Army v. Municipal Court, 331 U.S. 549, 576, 584 (1947). For a dis

cussion of this reasoning as applied to the Declaratory Judgment Act, 28 U.S.C. §§ 2201-02 
(1964), see Arkansas Power & Light Co. v. FPC, 81 U.S. App. D.C. 178, 156 F.2d 821 
(1946), rev’d, 330 U.S. 802 (1947).

196 See Jaffe, Judicial Control of Administrative Action 395 (1965).
197 For example, the so-called "final order rule” provides that an interlocutory adminis

trative decision is not reviewable. A party could be denied review of an interlocutory order 
because he has not satisfied the ripeness requirement — no immediate injury — or because he 
has failed to exhaust his administrative remedies.

198 364 F.2d 676 (D.C. Cir. 1966).
199 The order restored to the tribe all mineral, oil, and gas resources in an area of approxi

mately 232,000 acres. Order No. 2874, 28 Fed. Reg. 6408 (1963).
200 Ibid.

ripeness.
In Hinton v. Udall,198 ranchers holding grazing permits and other 

claims of interest in certain lands challenged an order of the Secretary of 
the Interior restoring subsurface rights in these lands to the San Carlos 
Apache Indians.199 Since the order had been made subject to any valid 
preexisting rights,200 and the ranchers had only shown that they had sur
face rights, the court affirmed the district court’s ruling that in the absence 
of any existing or impending injury there was no case or controversy upon
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which to base its jurisdiction. Appellants argued that devaluation of 
their land rights constituted an injury sufficient to make the case ripe for 
review;201 the court answered that impairment of market value does not 
establish ripeness when it results from a fear that future administrative 
action might restore surface as well as subsurface rights to the Indians.202 203 

In Meredith Broadcasting Co. v. FCC‘M3 the Federal Communications 
Commission had adopted an interim policy, governing acquisition of tele
vision stations, pending the outcome of rulemaking proceedings in which 
the Commission proposed to amend its rules204 to exercise greater control 
over multiple ownership of VHF television stations. The interim policy 
required a hearing when the owner of an interest in a station in the top 
fifty VHF television markets applied for permission to acquire another 
top-fifty station. Meredith, owner of such a station, sought injunctive 
relief, opposing the policy as arbitrary and capricious, and as having been 
adopted without appropriate procedural safeguards. The court, noting 
that there was no record of a pending application by Meredith, held that 
his challenge was premature.200

201 One of the appellants testified that the fair market value of his ranch had been de
preciated some 60% by the "cloud” cast by the order. 364 F.2d at 680 n.16.

202 The court sought to distinguish those cases wherein a challenged ordinance immedi
ately restricted the possible uses of the land. See Village of Euclid v. Ambler Realty Co., 
272 U.S. 365 (1926) (change in zoning).

203 365 F.2d 912 (D.C. Cir. 1966).
20447 C.F.R. § 73.636 (1966).
205 A further reason for this holding was that the interim policy was merely procedural, 

and there was no invasion of Meredith’s substantive rights. The court said:
It is quite obvious that the interim policy, by its very terms, does not prohibit 

any person from acquiring any particular television station. It establishes no sub
stitute standards. It simply requires that certain applications be subject to hear
ing; and it does not follow that, because the hearing is had, the application will be 
denied.

365 F.2d at 914.
206 351 F.2d 832 (D.C. Cir. 1965).
20" The regulations provided that such additional services would be furnished only to ap

plicants who proved that five or more buyers who could reasonably be expected to purchase 
at least two-thirds of the total United States production of the kind of tobacco for which the 
additional services were requested would participate in the sale. 7 C.F.R. §§ 29.1--3 (1966).

208 Danville Tobacco Ass’n v. Freeman, 228 F. Supp. 677 (D.D.C. 1964).

In Danville Tobacco Ass’n v. Freeman,200 tobacco inspection regula
tions were adopted by the Secretary of Agriculture establishing require
ments for the extension of inspection and price-support services to new 
submarkets.20' Appellants alleged that the requirements made it impos
sible for any warehouseman to comply; therefore they would lose addi
tional commissions of 120,000 to 150,000 dollars if they could not obtain 
these services. The court held that the district court20S 206 * 208 should have dis
missed the complaint as not ripe for judicial review rather than because 
the regulations were valid. Since there was no allegation that the Secre
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tary had yet denied any application for services under the regulations, 
appellants had not shown any injury or threat of immediate injury, and 
judicial review was premature.209 There could be no review of regula
tions in the abstract.

209 The court relied on the doctrine of ripeness as articulated in United States v. Los An
geles & S.L.R.R., 273 U.S. 299 (1927). The railroad attempted to enjoin an order of the 
ICC which determined the value of its property. While such a valuation could have been 
used in future proceedings against the petitioners, there was nothing in the record to indicate 
that it had been. The Court held that judicial review was premature since petitioner might 
never be injured by the valuation.

210 A mootness question in a different context was presented in International Union of 
Mine Workers v. Subversive Activities Control Bd., 353 F.2d 848 (D.C. Cir. 1965). The 
court, refusing to review the Board’s order declaring the Union to be a Communist-infiltrated 
organization, remanded the case to enable the Board to review a fresher record. The hearings, 
from which the record was before the court, had been held periodically between February 
25, 1957, and March 10, 1961. The court seemed influenced by the fact that the organiza
tion of the Union might have changed since the Board originally determined its status. While 
not specifically mentioning mootness, the court appeared reluctant to review the agency’s de
termination when it may have been mooted by later facts. Accord, American Comm, for 
Protection of Foreign Born v. Subversive Activities Control Bd., 380 U.S. 503 (1965); Vet
erans of the Abraham Lincoln Brigade v. Subversive Activities Control Bd., 380 U.S. 513 
(1965).

2n 5 U.S.C.A. § 704 (Special Supp. 1966).
212 Accord, Aluminum Co. of America v. FPC, 76 U.S. App. D.C. 182, 184-85, 130 F.2d 

445, 447-48 (1942); Snyder v. Buck, 75 F. Supp. 902, 908 (D.D.C. 1948), rev’d on other 
grounds, 85 U.S. App. D.C. 428, 179 F.2d 466 (1949). See also Avon Dairy Co. v. Eisaman, 
69 F. Supp. 500 (N.D. Ohio 1946). This is frequently referred to as the "final order rule.” 
See note 197 supra.

213352 F.2d 941 (D.C. Cir. 1965).
214 The Board had ruled that the failure of Wembley’s present opponents to assert a com

M.ereclith and Danville illustrate the difficulty of categorizing cases 
under ripeness. While in both cases the court stressed that petitioner 
failed to show he had been injured by the administrative action, in neither 
case did the court discuss what appears to be the underlying concern in 
many ripeness cases — the court’s reluctance to decide moot questions.210 
The Commission may subsequently grant Meredith a license for a new 
station; the Secretary of Agriculture may not withhold the inspection and 
price-support services from Danville. A judicial determination of the 
validity or invalidity of the particular administrative action challenged 
might never be necessary.

As a necessary concomitant to the ripeness doctrine, Section 10(c) of 
the Administrative Procedure Act211 provides that preliminary, proce
dural, or intermediate actions of an administrative agency, which are not 
directly reviewable, shall be subject to judicial review only when the final 
agency action is reviewed.212 * In Wembley, Inc. v. Commissioner of 
Patents™ the defendant in a Patent Office proceeding for cancellation 
of a trademark appealed to the district court from a procedural ruling of 
the Trademark Trial and Appeals Board,214 an intermediary review
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board in the Patent Office. Affirming the district court’s dismissal of the 
petition,215 the court found that the Board’s ruling had been merely inter
locutory and was not ripe for judicial review since the Commissioner of 
Patents had rendered no decision upon it.216

pulsory counterclaim for cancellation of Wembley’s trademark in an earlier district court pro
ceeding did not preclude them from bringing this action for cancellation of Wembley’s trade
mark. Id. at 942.

215 Wembley, Inc. v. Commissioner of Patents, 235 F. Supp. 704 (D.D.C. 1964) (inter
locutory order not subject to mandamus).

216 352 F.2d at 942.
217 For a general discussion of the standard for review of questions of law and mixed 

questions of law and fact see Circuit Note: 1964-1965 Term 326-33. See generally 4 Davis, 
Treatise §§ 30.01-.14; Jaffe, Judicial Control of Administrative Action 546-94 
(1965).

218 Idaho Microwave, Inc. v. FCC, 352 F.2d 729 (D.C. Cir. 1965); Holiday Tours, Inc. 
v. Washington Metropolitan Area Transit Comm’n, 352 F.2d 672 (D.C. Cir. 1965). Sec
tion 10(e) of the Administrative Procedure Act, 5 U.S.C.A. § 706 (Special Supp. 1966) 
provides in part: ”[T]he reviewing court shall decide all relevant questions of law, 
interpret constitutional and statutory provisions, and determine the meaning or applicability 
of the terms of an agency action.” But see Davis, Administrative Law Text 540 (1959).

219 Philadelphia Television Broadcasting Co. v. FCC, 359 F.2d 282 (D.C. Cir. 1966); 
Persian Gulf Outward Freight Conference v. FMC, 361 F.2d 80 (D.C. Cir. 1966); James S. 
Rivers, Inc. (WJAZ) v. FCC, 351 F.2d 194 (D.C. Cir. 1965). The Supreme Court has 
stated that in matters of statutory construction "great deference” should be shown the inter
pretation adopted by the agency charged with administration of the statute. Udall v. Tailman, 
380 U.S. 1, 16 (1965).

220 International Packers, Ltd. v. FMC, 356 F.2d 808 (D.C. Cir. 1966); Pancoastal Petro
leum, Ltd. v. Udall, 348 F.2d 805 (D.C. Cir. 1965). The famous formulation of this standard 
is the Supreme Court’s statement: "The judicial function is exhausted when there is found 
to be a rational basis for the conclusions approved by the administrative body.” Mississippi 
Valley Barge Line Co. v. United States, 292 U.S. 282, 286-87 (1934); see NLRB v. Hearst 
Publications, Inc., 322 U.S. Ill (1944).

221 351 F.2d 194 (D.C. Cir. 1965).
222 Id. at 195. Standard broadcast service refers to transmission within the 535 to 1605 

kc. range. 47 C.F.R. § 73.1 (1966).

Review of Questions of Law

The blurred standard for review of questions of law21' assumed no 
clearer form this term. The court reserved some legal questions for its 
own determination,215 218 showed deference to some administrative interpre
tations,219 and upheld others on a showing of rational basis.220

The burden, appropriately, is heavy for one who would have the 
court overthrow an agency’s interpretation of its own regulations. In 
James S. Rivers, Inc. (WJAZ) v. FCC?21 the hearing examiner’s ap
proval of a request to operate a radio station at night was based in part 
upon the conclusion that the station would reach a "white area,” an area 
with no standard broadcast service.222 The review board of the Federal 
Communications Commission declined to grant permission, disagreeing 
with the examiner’s denomination of the area as "white”; in the board’s 
opinion, the area had been receiving primary radio service within the 
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meaning of the Commission’s rules. On appeal, the court summarily dis
posed of a challenge to this determination, observing that the petitioner’s 
burden not only required a showing of "clear error” but was further in
creased by the "great weight” given to the Commission’s construction of 
its own Rules and Standards of Engineering Practice.223

In Pancoastal Petroleum, Ltd. v. Udall?24 the court upheld the agency 
interpretation of its own regulations on an issue much less technical than 
that of Rivers, and presumably more susceptible to an interjection of the 
court’s own interpretation.225 Pancoastal Petroleum had petitioned the 
Oil Import Appeals Board for permission to import petroleum under a 
provision of the Oil Import Regulations which empowered the Board to 
grant such permission to persons with importing histories.226 Petitioner 
argued that it had inherited an importing history from sales by its prede
cessor in interest at the wellhead in Venezuela to a refiner by whom the 
oil was immediately transported to the United States.227 The Board 
disagreed. On review, the district court gave summary judgment for the 
Board and the court of appeals affirmed, defining petitioner’s burden as 
one of proving the Board’s interpretation unreasonable and without ra
tional foundation.228

Neither Rivers nor Pancoastal Petroleum, despite the major premise 
articulated, should inspire confidence in judicial tolerance of great leeway 
in an agency’s interpretation of its regulations.229 The analysis of the

223 351 F.2d at 195-96; accord, FCC v. WOKO, Inc., 329 U.S. 223 (1946) (denial of 
license renewal because of misrepresentation to FCC); Kessler v. FCC, 117 U.S. App. D.C. 
130, 326 F.2d 673 (1963) ("freeze” order on applications).

224 34s F.2d 805 (D.C. Cir. 1965).
225 Professor Davis indicates that the cases disclose a spectrum from areas where the court 

has more expertise through areas where both the court and the agency have equal competence 
to those where the agency’s technical competence supersedes decision bj’ the courts. 4 Davis, 
Treatise § 30.09. Compare FCC v. RCA Communications, Inc., 346 U.S. 86 (1953) (court 
expert in interpreting effect of antitrust legislation on status of regulated industry), with 
American Broadcasting Co. v. FCC, 85 U.S. App. D.C. 343, 179 F.2d 437 (1949) (basic 
prerequisites of proof equally determinable by court or agency), and with Railroad Comm’n 
v. Rowan & Nichols Oil Co., 310 U.S. 573 (1940) (engineering, geography, geology, and 
physics within expertise of agency).

226 32A C.F.R. ch. X, § 21(b)(2) (1966). The regulation does not define "persons 
with importing histories.” The court, applying the definition of "importing” contained in § 
22 (j), stated that "only the person by or for whose account a domestic entry for consumption 
is made can have an ’importing’ history.” 348 F.2d at 806.

znibid.
228 hl, at 807. The court applied the rational basis test enunciated by the Supreme Court 

in SEC v. Chenery Corp., 332 U.S. 194 (1947). See Eustace v. Day, 114 U.S. App. D.C. 
242, 314 F.2d 247 (1962); Chapman v. Santa Fe Pac. R.R., 90 U.S. Äpp. D.C. 34, 198 F.2d 
498 (1951), cert, denied, 343 U.S. 964 (1952); cf. Ellis v. Mueller, 108 U.S. App. D.C. 
174, 280 F.2d 722, cert, denied, 364 U.S. 883 (I960).

229 Interpretation of administrative regulations by the courts is discussed in M. Kraus & 
Bros. v. United States, 327 U.S. 614 (1946); Amalgamated Clothing Workers v. NLRB, 365 
F.2d 898 (D.C. Cir. 1966); 4 Davis, Treatise § 30.12.



100 The Georgetown Law Journal [Vol. 55: 69 

strength of electromagnetic waves, required for a considered rejection of 
the Board’s determination in Rivers, is not a project which sorely tempts 
the judge. And the court was so clearly unconvinced by the argument 
of Pancoastal Petroleum that the case cannot be viewed as an exercise in 
judicial restraint.230

230 The court observed: "Even apart from the definition [of "importing history”] the 
completion of a sale of oil in Venezuela can not be equated with the domestic import of such 
oil. . . . Even assuming that appellant’s argument rises to the level of being a possible ap
plication of the regulation, it falls far short of meeting the burden facing one who seeks to 
overturn the [agency] interpretation 348 F.2d at 806-07. See also Pacific FM, Inc.
v. FCC, 359 F.2d 1018 (D.C. Cir. 1966) (court deferred to Commission’s interpretation of 
its own regulations).

2313% F.2d 808 (D.C. Cir. 1966).
232 The court referred to the "expert experience in the everyday realities of the shipping 

industry” which the FMC possessed. Id. at 811.
233 Ibid.
234 NLRB v. Hearst Publications, Inc., 322 U.S. Ill (1944); see UAW v. NLRB, 363 

F.2d 702 (D.C. Cir. 1966); Jaffe, Judicial Review: Question of Law, 69 Harv. L. Rev. 239, 
274 (1955).

235 Compare NLRB v. Erie Resistor Corp., 373 U.S. 221, 236 (1963), with American 
Ship Bldg. Co. v. NLRB, 380 U.S. 300 (1965).

236 See, e.g., Textile Workers Union v. Darlington Mfg. Co., 380 U.S. 263, 270 (1965).
237 359 F.2d 282 (D.C. Cir. 1966).
238 48 Stat. 1070 (1934), as amended, 47 U.S.C. §§ 201-22 (1964). See generally Note, 52 

Geo. L.J. 136 (1963); Note, 79 Harv. L. Rev. 366 (1965).
239 See note 220 supra.

Cases arising from situations in which the enacting statute of a regula
tory scheme authorizes the agency to work out the specifics of compli
ance within fairly broad statutory language are much akin to those cases 
arising from agency construction of its regulations. In International 
Packers, Ltd. v. FMC*’1 the issue was whether a surcharge provision in a 
bill of lading filed with International’s tariff was specific enough to com
ply with the statute. The Federal Maritime Commission ruled that it 
was, and the court, deferring to the expertise of the FMC,232 affirmed, re
quiring only "a reasonable basis in law.”233

Courts show deference to specific interpretations of broad statutory 
terms by an agency, at least when the agency is deemed especially capable 
of applying to those terms the gloss necessitated by the statute’s pur
pose.234 Although the relationship of legislative purpose to this agency 
freedom is not always clear,235 it might be expected to hobble agency dis
cretion.236 237 In Philadelphia Television Broadcasting Co. v. FCC*’" the 
Federal Communications Commission had refused to order the operator 
of a community antenna television system to stop operation until it com
plied with the provisions of the Communications Act238 relating to com
mon carriers. Upholding the FCC by applying the rational basis test,239 
the court observed that its deference was especially appropriate in situa
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tions in which the legislative history is "unhelpful.”240 * In Persian Gulf 
Outward Freight Conference v. FMC,2il on the other hand, the court 
affirmed an order of the Federal Maritime Commission approving a sec
ond conference of shipping lines in the same trade despite legislative his
tory engendering strong suspicions that such an order had never occurred 
to the drafters of the statute242 under which the action was taken.243 Nor 
would the purpose of the statute seem to have led to the interpretation 
the Commission adopted.244 The court did not desire to "narrow the 
Commission’s authority by a doubtful construction,”245 246 247 * and commented on 
the lack of either special consideration by Congress of the problems in
volved or a prohibition of the Commission’s action.240

240 359 F.2d at 284. The court commented:
We think such deference to the agency’s interpretation of its governing statute 

is reinforced where, as here, the legislative history is silent, or at best unhelpful, with 
respect to the point in question. Congress in passing the Communications Act in 
1934 could not, of course, anticipate the variety and nature of methods of com
munication by wire or radio that would come into existence in the decades to come. 
In such a situation, the expert agency entrusted with administration of a dynamic 
industry is entitled to latitude in coping with new developments in that industry.

2-U361 F.2d 80 (D.C. Cir. 1966).
242 Shipping Act of 1916, § 15, 39 Stat. 733, as amended, 75 Stat. 763 (1961), as 

amended, 46 U.S.C. § 814 (1964).
243 361 F.2d at 82.
244 The court quoted the Alexander Report, H.R. Doc. No. 805, 63d Cong., 2d Sess. 416 

(1915), to the effect that the advantage sought by the act could be secured "only by per
mitting the several lines in any given trade to cooperate through some form of rate and pool
ing arrangement under Government supervision and control.” 361 F.2d at 82. In Persian 
Gulf, the original conference had refused to reduce rates to meet competition created by an 
independent shipper. Most of the conference members withdrew, and, after a severe rate war, 
formed the competing conference. The emaciated original conference contested the validity 
of Commission approval of the new conference, contending that the earlier approval of its 
own agreement "precludes approval of another conference among carriers engaged in transpor
tation” in the same area. Id. at 81. The purpose of the statute would have been frustrated 
if the Commission had been precluded from approving a second conference in view of the 
nearly complete demise of the first conference.

245 id. at 82. But see Roberts v. NLRB, 350 F.2d 427 (D.C. Cir. 1965) (court relied 
on legislative history to uphold Board decision).

246 361 F.2d at 82.
247 see authorities cited note 225 supra.
248352 F.2d 672 (D.C. Cir. 1965).

These cases illustrate the utilization of legislative history by a sympa
thetic reviewing court. Unhelpful legislative history is a makeweight 
for the court’s approval of the agency interpretation; a helpful one is not 
sufficiently precise to affect agency discretion.

Administrative interpretations are less likely to survive judicial scru
tiny where the court has some confidence in its own ability to perceive and 
weigh the relevant policy considerations.24' In Holiday Tours, Inc. v. 
Washington Metropolitan Area Transit Comm’nf'* the court reserved 
to itself the question of what acts constitute bona fide operation of pas
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senger services in the Washington area.249 Petitioner, pursuant to a 
"grandfather clause,”250 * was seeking authority to conduct bus tours. The 
grandfather clause provided for automatic certification if the applicant 
could show he was in passenger service on March 22, 1961. The Com
mission, denying certification, held that Holiday was a broker rather than 
an operator.201 Announcing the correct rule of law to be that bona fide 
operation existed if the petitioner controlled and directed such transporta
tion to the extent that he was responsible to passengers and public,252 253 
the court remanded the case for a new determination. Neither the ra
tional basis for the agency action nor the deference due to its interpreta
tion was mentioned.

249 Warrenner v. Washington Metropolitan Area Transit Comm’n, 120 U.S. App. D.C. 
355, 346 F.2d 836 (1965), Circuit Note: 1964-1965 Term 331-32; Bartsch v. Washington 
Metropolitan Area Transit Comm’n, 120 U.S. App. D.C. 107, 344 F.2d 201 (1965); Mont
gomery Charter Service, Inc. v. Washington Metropolitan Area Transit Comm’n, 117 U.S. App. 
D.C. 34, 325 F.2d 230 (1963).

250 Washington Metropolitan Transit Regulation Compact § 4(a), 74 Stat. 1031, 1037 
(I960), as amended, 76 Stat. 764 (1962).

231 352 F.2d at 676.
252 Id. at 616-11. The court relied on previous interpretations of similar provisions in 

the Motor Carrier Act of 1935, § 206(a)(1), 49 Stat. 551, as amended, 52 Stat. 1238 
(1938), as amended, 54 Stat. 923 (1940), as amended, 76 Stat. 911 (1962). See Thomson 
v. United States, 321 U.S. 19, 24-25 (1944); Moore v. United States, 41 F. Supp. 786, 792 
(D. Minn. 1941); Kline v. United States, 41 F. Supp. 577 (D. Neb. 1941); Loving v. United 
States, 32 F. Supp. 464, 466 (W.D. Okla. 1940), aff’d, 310 U.S. 609 (1940).

253 364 F.2d 696 (D.C. Cir. 1966).
254 As amended, 75 Stat. 763 (1961), as amended, 46 U.S.C. § 814 (1964).
255 364 F.2d at 700.

The court remanded an agency interpretation in United States Atl. & 
Gulf/Australia-New Zealand Conference v. The Federal Mari
time Commission had approved an amendment to petitioner’s conference 
agreement which would include Great Lakes ports within that one con
ference. The FMC, however, had refused to approve provisions which 
would require rates in the Great Lakes section to be set by vote of three- 
quarters of the conference members and would prevent setting lower 
rates for Great Lakes ports than for Atlantic and Gulf ports without the 
consent of the conference. The Commission, likening the newly ex
panded conference to two conferences for this latter purpose, drew 
support from Section 15 of the Shipping Act254 255 which forbids such rate
regulating agreements between two conferences. The court of appeals 
could not defer to this inconsistency: "[T]he Commission cannot have it 
both ways.”250

The court this term indicated that while it will generally bow to ad
ministrative analysis of questions of law, it will not defer when the court 
strongly disagrees with the result or when an agency goes beyond a ra
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tional interpretation of the applicable laws, regulations, or rules, in an 
effort to achieve a desired result.

Review of Questions of Fact

The Administrative Procedure Act256 directs that the reviewing court 
determine whether findings of fact are supported by substantial evidence 
on the whole record. An interesting question is presented when the ulti
mate repository of power within the agency is constrained to overrule 
findings made by its own examiner. In Universal Camera Corp. v. 
NLRB,~5‘ Mr. Justice Frankfurter obliquely formulated guidelines for an 
analysis of the record in such a case: "Nothing suggests that reviewing 
courts should not give to the examiner’s report such probative force as it 
intrinsically commands.”258 The circumstances in which the examiner’s 
findings most obviously deserve to be weighed carefully are those in 
which the credibility of witnesses has played an important role in his de
terminations.“’9 260 Indeed, it has been suggested that the only findings of a 
hearing examiner which should be treated as probative are those involv
ing demeanor evidence.200 Courts have not always taken such a restrictive 
view.261 *

256 Section 10(e), 5 U.S.C.A. § 706 (Special Supp. 1966). This section provides: "The 
reviewing court shall . . . hold unlawful and set aside agency action, findings, and conclusions 
found to be . . . unsupported by substantial evidence .... [T]he court shall review the whole 
record or those parts of it cited by any party ....’’ See Pruess v. Udall, 359 F.2d 615 (D.C. 
Cir. 1965); Pence v. Tobriner, 349 F.2d 717 (D.C. Cir. 1965). See generally 4 Davis, Treatise 
§§ 29.01-.il; Jaffe, Judicial Control of Administrative Action 595-623 (1965); Cir
cuit Note: 1964-1965 Term 333-34.

Reversal of the agency’s determination is, of course, obligatory when there is no evidence 
in the record to support its conclusion. Pistorio v. Einbinder, 351 F.2d 204 (D.C. Cir. 1965).

257 340 U.S. 474 (1951).
258 Id. at 495.
259 Id. at 496. Judge Frank has suggested that the agency would usually be bound by 

the "testimonial inference" or “primary inference” of the examiner but not by "secondary 
inferences” derived by him. NLRB v. Universal Camera Corp., 190 F.2d 429, 432 (2d Cir. 
1951) (concurring opinion).

260 jaffe, Judicial Control of Administrative Action 612-13 (1965).
291 See Minneapolis-Honeywell Regulator Co. v. FTC, 191 F.2d 786 (7th Cir. 1951), cert, 

dismissed, 344 U.S. 206 (1952); A. E. Staley Mfg. Co. v. NLRB, 117 F.2d 868 (7th Cir. 
1940).

282 360 F.2d 494 (D.C. Cir. 1965).

The court of appeals sketched its position more clearly this term in 
two cases dealing with agency reversals of an examiner’s findings. In 
Retail Store Employees Union v. NLRB,202 an employer transferred two 
employees to a recently acquired outlet to assist in its opening. These 
employees, active members of the Amalgamated Clothing Workers of 
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America, quickly organized the other employees and negotiated a contract 
with the employer. The petitioner, a rival union, charged an unfair labor 
practice in that the employer, "pursuant to an agreement” with the Amal
gamated Clothing Workers, had arranged the transfer to facilitate the 
latter’s organization of the new store.263 The examiner for the National 
Labor Relations Board concluded that the employer had violated the 
Taft-Hartley Act.264 The Board disagreed, stating merely that the cir
cumstances from which the examiner had inferred a conspiracy did not 
support such a finding.265 On petition for review, the court set the order 
aside and remanded the case. Acknowledging the right of the Board to 
find that the preponderance of the evidence supported findings different 
from those of the examiners, the court denied the adequacy of a simple 
statement that the record failed to support the examiner’s findings.266 
The court insisted that the Board make its own findings in support of its 
conclusions, and that, in a case which turned "significantly upon credibil
ity,” it set forth the reasons for disagreement with the examiner.267

263/J, at 497 (Prettyman, J., dissenting).
264 National Labor Relations Act §§ 8(a)(1), (2), reenacted by 61 Stat. 140 (1947), 

29 U.S.C. §§ 158(a)(1), (2) (1964). The employer was charged with these violations 
for interfering with the right of the rival union to organize as guaranteed by § 7. 61 Stat. 
140 (1947), 29 U.S.C. § 157 (1964).

285 360 F.2d at 495.
28« Id. at 496.
267 Ibid. Apparently the examiner did not believe several denials of collusion. See 360 

F.2d at 498 (Prettyman, J., dissenting). Judge Prettyman stated that it was clear from the 
record that there was no substantial evidence for the examiner’s conclusions.

268 362 F.2d 943 (D.C. Cir. 1966).
289 The examiner found violations of §§ 8(a) (3) and 8(a)(5) of the Taft-Hartley Act. 

National Labor Relations Act §§ 8(a)(3), (5), reenacted by 61 Stat. 140, 141 (1947), 
29 U.S.C. §§ 158(a)(3), (5) (1964).

In Oil Workers v. NLRB,268 the Board had again reversed a deter
mination by its examiner that an employer was guilty of unfair labor 
practices.269 The Union Texas Petroleum Company, which had pur
chased a refinery with the intention of converting it to a different use, 
arranged for its operation by the seller for a short period after the pur
chase until a shutdown was convenient. The examiner found that both 
the refusal of Union Texas to bargain with the union in the interim and 
the mass discharge of employees at the shutdown were violations. The 
Board disagreed, rejecting the examiner’s finding that Union Texas was 
the employer in the interim. The court affirmed the Board, noting that 
it "addressed itself to key items of evidence which were crucial in terms of 
the Company’s alleged status as [an} employer, and fairly indicated the 
basis on which it was drawing inferences contrary to those of the Exam
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iner,”2<0 and that this case was not “significantly affected by demeanor 
evidence.”270 271

270 362 F.2d at 946. The Board considered, for instance, the activities of Union Texas 
and its representatives at the refinery which were stressed by the examiner in his determination 
of the status of Union Texas. W. at 945. In another case in which an agency determination 
contrary to its examiner’s was affirmed, the court commented approvingly on the manner in 
which the agency "did study and address itself to the salient conclusions and reasoning of the 
Examiner.” Lorain Journal Co. v. FCC, 351 F.2d 824, 828 (D.C. Cir. 1965).

271 362 F.2d at 946. The Board was permitted to override the examiner’s findings that 
certain employees were supervisors and that an impasse in bargaining had been reached. Dallas 
Gen. Drivers v. NLRB, 355 F.2d 842 (D.C. Cir. 1966); District 2, Marine Eng’rs 
Beneficial Ass’n v. NLRB, 353 F.2d 904 (D.C. Cir. 1965). Demeanor evidence seems to 
have been insignificant in each case.

272 361 F.2d 556 (D.C. Cir. 1966).
273 The Board had drawn "naked” conclusions about the alleged residential nature of 

the neighborhood and the effect on the neighborhood of school attendance and parking facili
ties. Id. at 557. See also Blohm v. Tobriner, 350 F.2d 785 (D.C. Cir. 1965). In this case 
the court reversed a decision by the Police Retirement Board of the District of Columbia retir
ing a policeman. Holding that the findings were not supported by convincing evidence in 
the record, the court indicated that the Board had a duty to supplement the record with its 
own information, notwithstanding the fact that such information might be favorable to ap
pellant. But cf. Washington Pub. Power Supply Sys. v. FPC, 358 F.2d 840 (D.C. Cir. 1966), 
petition for cert, filed, 35 U.S.L. Week 3075 (U.S. Aug. 19, 1966) (No. 462) where the 
court held that it was not error for the FPC to require an independent staff study.

274 "A reviewing court has the duty to search the record and, if substantial evidence is 
found to support the administrative conclusion, it must be upheld.” Mitchell v. Gardner, 
358 F.2d 826, 829 (D.C. Cir. 1966). But see note 273 supra.

275 Compare Oil Workers v. NLRB, 362 F.2d 943, 946 (D.C. Cir. 1966), with Retail Store 
Employees Union v. NLRB, 360 F.2d 494, 495 (D.C. Cir. 1965).

The explanation demanded by Retail Store Employees where the 
agency reverses its examiner might seem a prerequisite to the intelligent 
review of any administrative decision. Yet in International Institute of 
Interior Design, Inc. v. Scrivener?12 273 none was required as the court up
held denial of an application to the Board of Zoning Adjustment. The 
Board had refused appellant permission to use certain premises for a 
school of interior design, principally because of the residential nature of 
the area."13 The district court upheld the decision and the court of ap
peals agreed, noting, however, that its review had been greatly impeded 
by the necessity to search the record to find support for the Board’s con
clusion.274 275

A comparison of the scolding in Scrivener with the remand in Retail 
Store Employees gives the measure of the special requirement imposed on 
the agency where the competing rationale of an examiner is in the record. 
It should be noted that Retail Store Employees and Oil Workers may be 
distinguished not only on the adequacy of the reasons presented for re
jecting an examiner’s findings, but also on the relative importance in each 
of the credibility of witnesses.2'5 The extent to which the Board may 
make findings with respect to credibility at variance with those of the
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examiner, at least in the absence of internal conflict in a witness’ testi
mony, remains somewhat clouded.2'6

In International Union of Operating Eng’rs v. NLRB,2“ the hearing 
examiner was overruled in his decision that an employer had committed 
an unfair labor practice by conducting an open poll of his employees to 
determine whether they wanted him to bargain with the union.276 277 278 The 
court of appeals objected to the Board’s lack of treatment of the possi
bility of inherent restraint in the employer’s acts and the failure to recon
cile other cases in which the Board had found similar conduct unfair.2'0 
The case was remanded for further consideration with the statement: 
"[W]e do not understand how the Board could approve the tactics here 
utilized . . . .”280 The Board’s determination was one of fact and the 
court’s criticism of it may well be illustrative again of the Retail Store 
Employees and Oil Workers problem. Analysis of the inherent capability 
of an open poll to violate the labor laws is so entangled with policy con
siderations that it is doubtful that the examiner’s decision played a central 
role. The case is likely no more than another example of a court’s strong 
disagreement with an agency determination. In these cases, as it has 
been observed,281 the factual nature of the inquiry will not stay the 
court’s intervention.

276 It is not necessary that an agency find its examiner’s conclusions clearly erroneous be
fore they may be overruled. FCC v. Allentown Broadcasting Corp., 349 U.S. 358, 364 (1955). 
Whether the agency must ordinarily overcome any burden to reject an examiner’s opinion 
on credibility is unclear. Compare NLRB v. James Thompson & Co., 208 F.2d 743, 746 
(2d Cir. 1953), with Joy Silk Mills, Inc. v. NLRB, 87 U.S. App. D.C. 360, 370, 185 F.2d 
732, 742 (1950), cert, denied, 341 U.S. 914 (1951). Judge Learned Hand, in James 
Thompson, took a limited view of the agency’s power: "We do not see any rational escape 
from accepting a finding [of an examiner] unless we can say that the corroboration of this 
lost evidence [demeanor evidence] could not have been enough to satisfy any doubts raised 
by the words; and it must be owned that few findings will not survive such a test.” 208 
F.2d at 746; see note 259 supra. A more generous view of agency power was taken by the 
United States Court of Appeals for the District of Columbia as it adopted, in Joy Silk, an 
evaluation of the agency’s power from NLRB v. Laister-Kauffmann Aircraft Corp., 144 F.2d 
9 (8th Cir. 1944): "The [NLRB] ... is authorized to make findings contrary to the find
ings of the trial examiner, and where there is substantial evidence to support the Board’s 
findings, the court may not set them aside merely because the Board’s view of the weight and 
credibility of the witnesses differed from that of the trial examiner.” Id. at 16-17. See gen
erally 2 Davis, Treatise § 10.04; 4 Davis, Treatise § 29.06; Jaffe, Judicial Control 
of Administrative Action 610-13 (1965).

277 3 53 F.2d 852 (D.C. Cir. 1965).
278 It was charged that this violated the National Labor Relations Act § 8(a)(1), re

enacted by 61 Stat. 140 (1947), 29 U.S.C. § 158(a) (1) (1964).
279 353 F.2d at 855. The court referred to Lorben Corp., 146 N.L.R.B. 1507 (1964), 

enforcement denied, 345 F.2d 346 (2d Cir. 1965), and to Johnnie’s Poultry Co., 146 N.L.R.B. 
770 (1964), enforcement denied, 344 F.2d 617 (8th Cir. 1965).

280 3 5 3 F.2d at 856; cf. Truck Drivers Local No. 728 v. NLRB, 364 F.2d 682 (D.C. Cir. 
1966); Amalgamated Clothing Workers v. NLRB, 365 F.2d 898 (D.C. Cir. 1966).

281 4 Davis, Treatise §§ 3O.O3-.O5.
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In Reynolds v. Aghnides™2 the court of appeals reiterated its position 
that any doubt about a Patent Office determination of patentability must 
be resolved in favor of that administrative action. Aghnides, whose ap
plication was rejected by the Patent Office, petitioned the district court 
for review of the ruling.282 283 The trial court, despite "some doubt... as to 
the utility,” authorized the Commissioner to grant the patent.284 The 
court of appeals reversed, maintaining in patent law, at least, a strong reli
ance on administrative expertise.285

282 J56 F.2d 367 (D.C. Cir. 1966).
283 35 U.S.C. § 145 (1964) provides: "An applicant dissatisfied with the decision of 

the Board of Appeals may unless appeal has been taken to the United States Court of Customs 
and Patent Appeals, have remedy by council action against the Commissioner [of Patents] in 
the United States District Court for the District of Columbia . . . .”

284 241 F. Supp. 280, 281 (D.D.C. 1965).
285 See pp. 152-53 infra.
2S6FTC v. National Lead Co., 352 U.S. 419, 428 (1957); NLRB v. Seven-Up Bottling 

Co., 344 U.S. 344, 346 (1953); Jacob Siegel Co. v. FTC, 327 U.S. 608, 611 (1946). See 
generally Jaffe, Judicial Control of Administrative Action 561 (1965). This dis
cretion is often given to the agency in a specific statute. E.g., Federal Trade Commission Act 
§ 5, 52 Stat. Ill (1938), 15 U.S.C. § 45 (1964); National Labor Relations Act § 10, as 
amended, 61 Stat. 146 (1947), as amended, 29 U.S.C. § 160 (1964).

287 See General Protective Comm. v. SEC, 346 U.S. 521, 534 (1954); Nadiak v. CAB, 
305 F.2d 588, 592-93 (5th Cir. 1962), cert, denied, 372 U.S. 913 (1963); In re Standard 
Gas & Elec. Co., 151 F.2d 326, 331-32 (3d Cir. 1945), cert, denied, 327 U.S. 796 (1946).

288 Mississippi River Fuel Corp. v. FPC, 82 U.S. App. D.C. 208, 227, 163 F.2d 433, 452 
(1947); Administrative Procedure Act § 10(e) (B)(1), U.S.C.A. § 706(2) (A) (Special 

Supp. 1966).
289 See NLRB v. Seven-Up Bottling Co., 344 U.S. 344, 346 (1953); Virginia Elec. & 

Power Co. v. NLRB, 319 U.S. 533, 540 (1943); Phelps Dodge Corp. v. NLRB, 313 U.S. 
177, 192-97 (1941).

290See 61 Stat. 136 (1947), 29 U.S.C. § 151 (1964).
W-Compare A. P. W. Products Co., 137 N.L.R.B. 25, 31 (1962), enforced, 316 F.2d 

899 (2d Cir. 1963), with Walls Mfg. Co., 137 N.L.R.B. 1317, 1320 (1962), enforced, 116 
U.S. App. D.C. 140, 321 F.2d 753 (1963), and Fibreboard Paper Products Corp., 138 
N.L.R.B. 550 (1962), enforced, 116 U.S. App. D.C. 198, 322 F.2d 411 (1963), aff’d, 379 

Review of Discretionary Remedies

Administrative agencies have wide discretion in formulating appro
priate remedies,286 but not without certain limitations. Abuse of discre
tion28' and arbitrary or capricious action288 are grounds for setting aside 
agency determinations. Another question on review is whether the rem
edy provided promotes the public policies which underlie the agency’s 
enabling act.289 In two cases this term, the court remanded orders of the 
National Labor Relations Board for the Board to explain how remedies 
imposed on employers effectuated the policies of the National Labor Re
lations Act.29" Because past decisions of the NLRB tolling back pay 
awards showed no consistent time periods,291 the court, in Burinskas v. 
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NLRB,~Q2 remanded a back pay order for the Board to enumerate its rea
sons for not tolling the back pay in this case, and provide guidelines for 
future cases.292 293 * * In NLRB v. Rice Lake Creamery Co.™ the NLRB 
sought enforcement of its order directing reinstatement and continuing 
back pay for certain employees who had been on strike.29"’ The court 
accepted the Board’s determination that the employer’s offer of reinstate
ment had been in bad faith,296 but noted that the record disclosed that 
the employees’ responses to the company’s offer "could reasonably have 
led the Company to believe that each of these men would take some fur
ther step if reinstatement were desired.”29' The court questioned whether 
the Board’s remedy would implement the policy of the act298 in light of 
the employees’ failure to take any further action; the reinstatement and 
continuing back pay order was remanded to the Board for reconsideration 
of the appropriateness of this remedy.299

U.S. 203 (1964), and Kohler Co., 148 N.L.R.B. 1434 (1964), enforced, 120 U.S. App. 
D.C. 259, 345 F.2d 748, cert, denied, 382 U.S. 836 (1965).

292 357 F.2d 822 (D.C. Cir. 1966); see pp. 178-79 infra, and notes 185-88 supra and 
accompanying text for other aspects of this case.

293 357 F.2d at 827. The Board responded on October 7, 1966. Ferrell-Hicks Chevrolet, 
Inc., 160 N.L.R.B. No. 134 (1966).

29< 365 F.2d 888 (D.C. Cir. 1966).
2®5 Id. at 890.
296 See pp. 146-48 infra.
297 365 F.2d at 896.
298 The court noted that neither the examiner nor the Board had discussed the reasons 

for the two orders and had not related their decisions to the record. Moreover, the court in
dicated concern that the testimony about the employees’ motives for refusing the company’s 
offer of reinstatement might have been prone to exaggeration. Id. at 896-97. "This is not 
to say one way or the other whether the Board’s findings as to the men’s motives were sup
ported by substantial evidence.’’ Id. at 897.

299 The court found precedent for its action in Phelps Dodge Corp. v. NLRB, 313 U.S. 
177 (1941). A decision of the Board ordering reinstatement was remanded in order to con
sider whether the remedy formulated effectuated the policies of the National Labor Relations 
Act.

390 An order of the Board of Commissioners of the District of Columbia, dismissing a 
revenue officer, was reviewed by the court this term. Hepner v. District of Columbia, 351 
F.2d 203 (D.C. Cir. 1965). The appellant had been found guilty of falsifying his District 
income tax return. In examining the record, the court was not satisfied that the Board had 
given adequate consideration to the report of the Central Grievance Committee recommend
ing that the appellant be retained in some capacity. The court remanded to give the Board an
other opportunity to do so. But see Mendelson v. Macy, 356 F.2d 796 (D.C. Cir. 1966). The 
court there refused to find that a penalty issued by the Civil Service Commission was an abuse 
of discretion.

The import of these two cases may be simply stated: administrative 
agencies may expect that courts will require justification, in terms of the 
policy underlying their enabling statutes, for the imposition of discretion
ary remedies.300 But Rice Lake should not be read without reference to 
other recent developments. Last term, in Flota Mercante Grancolom- 
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biana, S.A. (Consolo) v. FMC,301 the court reversed a Federal Maritime 
Commission reparation award. On appeal, the Supreme Court reinstated 
the decision of the Commission,302 noting that in an appeal challenging 
discretionary administrative remedies, reviewing courts should not take on 
the "difficult task of weighing the evidence” but should defer to the 
"expertise of the administrative tribunal” in order to promote "uniform 
application of the statute.”303 304 It appears that the court might be able to 
bypass Consolo by using the remand prerogative to make the agency 
justify its action.301 The court would then be able to review the resulting 
order to decide as a matter of law whether the remedy imposed effectu
ated the policy of the agency’s enabling statute.

301 119 U.S. App. D.C. 345, 342 F.2d 924 (1964), rev’d subnom. Consolo v. FMC, 383 
U.S. 607 (1966); see Circuit Note: 1964-1965 Term 338.

302 Consolo v. FMC, 383 U.S. 607 (1966).
303 Id. at 620-21. The Court also noted that a reviewing court is bound by the substan

tial evidence on the whole record. Id. at 620; accord, Universal Camera Corp. v. NLRB, 340 
U.S. 474 (1951); Administrative Procedure Act § 10(e), 5 U.S.C.A. § 706 (Special Supp. 
1966); see discussion of review of questions of fact accompanying notes 256-85 supra.

304 The remand in Burinskas, compared with Rice Lake, appears to be a straightforward 
application of the principle that a court may remand for reconsideration in light of enabling 
act policy. Moreover, it implements the Consolo directive by promoting "uniform applica
tion of the statute.” No such purpose was expressed in Rice Lake.



CIVIL LAW AND PROCEDURE

AGENCY

Respondeat Superior

Master-Servant Relation. It is generally held that the right of
one to control the conduct of another determines whether a master
servant relationship exists.1 In Dovell v. Arundel Supply Corp.,2 appel
lants alleged that Arundel was liable under the doctrine of respondeat 
superior for damages arising from an injury suffered by Mrs. Dovell. 
She was struck by a truck driven by one Skonzes, who, at the time of the 
accident, was hauling gravel for Arundel. Skonzes owned two trucks, 
one of which he drove, housed them in a garage he rented, and was re
sponsible for their maintenance. He carried both liability and workmen’s 
compensation insurance on the driver of the second truck. From I960 
to the time of the accident in November 1962, Skonzes worked for 
Arundel with the oral understanding, terminable by either party without 
notice, that he was free to find other work only if Arundel refused his 
services. Arundel demanded that a certain number of loads be delivered 
to a given location and closely supervised the work, e.g., filled the truck, 
weighed it, demanded a receipt as proof of delivery and amount de
livered. Normally Skonzes worked a five- or six-day week and was paid 
weekly on a ton-mile basis. No deductions were withheld from his 
wages. On appeal from the district court’s grant of Arundel’s motion for 
summary judgment, the court did not depart from the right-to-control 
test,3 but it did enumerate additional factors embodied in the Restatement 

1 The master’s right to control must extend to the manner and means of the service to be 
performed (a master-servant relationship) in contradistinction io the control of the ultimate 
result (a master-independent contractor relationship). Chicago, R.I. & Pac. Ry. v. Bond, 240 
U.S. 449 (1916); Knight v. Cameron Joyce & Co., 252 F.2d 103 (8th Cir. 1958); NLRB v. 
Steinberg, 182 F.2d 850 (5th Cir. 1950). Right to control is more important than actual 
exercise of control over the work of the employee. American Transit Lines v. Smith, 246 F.2d 
86 (6th Cir.), cert, denied, 355 U.S. 889 (1957); Yorston v. Pennell, 397 Pa. 28, 153 A.2d 
255 (1959).

At common law, four elements were considered to determine whether a master-servant 
relationship did, in fact, exist: Selection of the servant; payment of wages; power of dismissal; 
and control of the servant’s conduct. Standard Oil Co. v. Anderson, 212 U.S. 215 (1909); 
Phelps v. Boone, 62 App. D.C. 308, 67 F.2d 574 (1933), cert, denied, 291 U.S. 677 (1934). 
These factors were used by the court in Dovell v. Arundel Supply Corp., 361 F.2d 543 (D.C. 
Cir. 1966), cert, denied, 35 U.S.L. WEEK 3126 (U.S. Oct. 10, 1966), because it applied Mary
land law, which requires them for a master-servant relationship. The same tests are used 
to determine whether a person is an employee under certain legislative enactments. See, e.g., 
Grace v. Magruder, 80 U.S. App. D.C. 53, 148 F.2d 679 (1945) (Social Security Act). For 
other factors see Restatement (Second), Agency § 220(2) (1958).

2 361 F.2d 543 (D.C. Cir. 1966), cert, denied, 35 U.S.L. Week 3126 (U.S. Oct. 10, 
1966).

3 Id. at 544. Judge Edgerton, in his dissent, did not oppose the right-to-control test as ap-

110
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of Agency* 4 which should be considered in determining whether a master
servant relationship did, in fact, exist. The court concluded that when 
these factors were considered it was "not so clear that reasonable men 
could reach but one conclusion,”5 and remanded for a jury determination 
on the existence of the relationship.

propriate to ascertain the existence of a master-servant relationship, but contended that the 
judgment of the lower court should be affirmed. See United States v. Silk, 331 U.S. 704 
(1947). In Silk, the truckers could have refused to haul coal for Silk without penalty and 
worked for someone else. There was no close supervision of the truckers; they were merely 
given a sales ticket and told whether a collection was to be made. There was no regular pattern 
of payment for work performed nor was there any evidence of a regular work pattern. Id. at 
706-07. Upon comparison of the facts of Silk and Donell, it appears that the distinctions in 
the facts justified the opposite result.

4 Restatement (Second), Agency § 220(2) (1958). These factors were cited with 
approval by the Supreme Court in Baker v. Texas & Pac. Ry., 359 U.S. 227 (1959).

5 361 F.2d at 546. It is axiomatic that, for a grant of summary judgment, there must not 
be any genuine issue of fact upon which a jury could pass. See notes 402-10 infra and accom
panying text.

6 363 F.2d 301 (D.C. Cir. 1966); see notes 354-56 infra and accompanying text.
7 Gallagher’s conviction was reviewed by a board of review in the Office of the Judge Advo

cate General. United States v. Gallagher, 15 U.S.C.M.A. 391 (1965).
8 The court did not discuss the absence of an equal protection clause from the fifth amend

ment. Previously, the Supreme Court said that "the Fifth Amendment contains no equal pro
tection clause and it restrains only such discriminatory legislation by Congress as amounts to 
a denial of due process.” Hirabayashi v. United States, 320 U.S. 81, 100 (1943); accord, 
Detroit Bank v. United States, 317 U.S. 329, 337-38 (1943). Of course, the test under due 
process may be the same as the test under equal protection. See Griffin v. Illinois, 351 U.S. 12, 
17 (1956); Antieau, Equal Protection Outside the Clause, 40 Calif. L. Rev. 362 (1952).

9 Uniform Code of Military Justice art. 67, 10 U.S.C. § 867(b) (1) (1964).
10 This is the test the Supreme Court applies to allegations of discriminatory legislation 

under the equal protection clause of the fourteenth amendment to determine if there was a 
valid purpose for establishing the class. E.g., Baxstrom v. Herold, 383 U.S. 107, 111 (1966); 
Griffin v. Illinois, 351 U.S. 12 (1956).

11 Congress has directed the President to review court-martial proceedings of flag and gen
eral officers. Uniform Code of Military Justice art. 71, 10 U.S.C. § 871(a) (1964).

CONSTITUTIONAL LAW

Due Process

In Gallagher v. Quinn,6 7 the petitioner, an army private, was con
victed of robbery by military court-martial, but was denied review by the 
United States Court of Military Appeals.' Seeking a mandatory injunc
tion to compel review by that court, petitioner claimed that he had been 
denied equal protection in violation of the due process clause of the fifth 
amendment,8 since appeal is granted by right only in cases which affect 
"a general or flag officer.”9 The court, applying the "reasonable and 
relevant justification” test for discriminatory legislation,10 held that the 
differentiation had a valid purpose — to aid the President in reviewing 
sentences of general and flag officers.11 Since petitioner did not have a
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right to review, he was not denied due process, and his petition was 
properly dismissed.12 13

12 363 F.2d at 305.
13 356 F.2d 351 (D.C. Cir. 1966), cert. granted, 35 U.S.L. Week 3147 (U.S. Oct. 24, 

1966).
14 40 Stat. 411 (1917), as amended, 50 U.S.C. App. §§ 1-44 (1964).
’5 Added by 60 Stat. 927 (1946), 50 U.S.C. App. § 34(f) (1964).
16 Appellants also argued that the Government was estopped from asserting the sixty-day 

limitation since they had relied on a letter from the Attorney General representing that their 
claims would receive the same treatment as other claimants’. Subsequently another group of 
claimants, Abe v. Kennedy, Civ. A. No. 2529, D.D.C., Aug. 3, 1961, settled at a rate higher 
than that proposed in the letter. Their claims were compromised in accordance with the settle
ment of claims against another bank. See Aratani v. Kennedy, 115 U.S. App. D.C. 97, 317 
F.2d 161 (1963), cert, dismissed, 380 U.S. 938 (1965), settlement approved, 228 F. Supp. 706 
(D.D.C. 1964). The court found no misrepresentation, and, in any event, noted that an estop
pel defense was inapplicable against the Government. 356 F.2d at 356-57; see Legerlotz v. 
Rodgers, 105 U.S. App. D.C. 256, 266 F.2d 457 (1959), cert, dismissed, 362 U.S. 938 
(I960).

17 Cicero State Bank v. Crowley, 115 F.2d 1022, 1023 (7th Cir. 1940): ”[T]he law is well 
settled that when money is deposited in a bank, title to such money passes to the bank.”

18 356 F.2d at 356-58. The court noted that the rate of recovery from the parent bank 
in Japan was unfavorable. Id. at 358.

19 Ibid.-, see Cities Serv. Co. v. McGrath, 342 U.S. 330 (1952). See also Security Sav. 
Bank v. California, 263 U.S. 282, 285-86 (1923); Bishop, Judicial Construction of the Trading 
With the Enemy Act, 62 Harv. L. Rev. 721 (1949).

29 D.C. Code Ann. § 47-1703 (1961).

The appellants in Kondo v. Katzenbachri were creditors of an enemy 
enterprise, holding deposit certificates in United States branches of a 
Japanese bank, the assets of which were confiscated under the Trading 
with the Enemy Act.14 They were given the opportunity to collect on 
their debt claims by filing the original deposit certificates within the 
sixty-day time period prescribed by the act.15 They did not so file because 
of dissatisfaction with the rates of payment allowed, but filed a com
plaint in the district court which was dismissed for lack of jurisdiction. 
On appeal, appellants argued that denial of their debt claim was dep
rivation of property without due process of law.10 Since a depositor is 
merely a creditor, the deposits being bank property,1 ‘ and appellants still 
owned the debt and could recover from the parent bank, the court held 
that they had been deprived of no property.18 Further, Congress did not 
create a constitutional right to recover when it gave creditors of wartime 
enemy businesses a means of collecting on the debt from assets confis
cated by the Government.19

Equal Protection

A District of Columbia gross earnings tax20 was challenged as uncon
stitutionally discriminatory in District of Columbia Nat’l Bank v. Dis
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trict of Columbia.2' The District of Columbia national banks were sub
ject to a gross earnings tax while competing nearby Maryland and Vir
ginia national banks were taxed only on net income.21 22 23 The court held 
that "Congress has not required uniform tax treatment of national 
banks,”-3 and the discrimination did not constitute a burden "so onerous 
on the class subject to discrimination and so lacking in possible founda
tion as to negative the possibility of reasonable judgment.”24 * * *

21 348 F.2d 808 (D.C. Cir. 1965). The court has held that equal protection is guaranteed 
in the District by the fifth amendment. Hamilton Nat’l Bank v. District of Columbia, 85 U.S. 
App. D.C. 109, 176 F.2d 624, cert, denied, 338 U.S. 891 (1949) ; Neild v. District of Colum
bia, 71 App. D.C. 306, 316-17, 110 F.2d 246, 256-57 (1940). Although District national 
banks must be given equal protection vis-à-vis other banks within the District of Columbia, 
they need not be given uniform treatment with state national banks. 348 F.2d at 812; cf. 
Carmichael v. Southern Coal & Coke Co., 301 U.S. 495, 509 (1937). For a discussion of the 
constitutionality of gross earnings taxes as they affect interstate commerce, see General Motors 
Corp. v. Washington, 377 U.S. 436, 439-42 (1964).

22 44 Stat. 289 (1926), 12 U.S.C. § 548 (1964).
22 348 F.2d at 812.
24 Ibid. Discrimination between District national banks and state national banks had not 

been considered prior to this case. The only related constitutional question previously con
sidered by this court was discriminatory application of the D.C. gross earnings tax to incor
porated savings banks and other incorporated banks. See Hamilton Nat’l Bank v. District of 
Columbia, 81 U.S. App. D.C. 200, 156 F.2d 843 (1946).

23 For a historical discussion of the writ of habeas corpus see Fay v. Noia, 372 U.S. 391
(1963). See also 54 Geo. L.J. 1004 (1966).

26 364 F.2d 657 (D.C. Cir. 1966).
27 Appellant had been confined to St. Elizabeths Hospital because she endangered herself

by wandering off at night during frequent lapses of memory. Although the pleading was for 
release from confinement, appellant indicated that release from complete confinement in a 
mental hospital was all that was really desired; commitment to some other form of hospital 
would probably have been satisfactory. Id. at 659.

28 Id. at 660; see Note, Civil Commitment of the Mentally 111: Theories and Procedures, 
79 Harv. L. Rev. 1288, 1291 (1966); cf. Miller v. Overholser, 92 U.S. App. D.C. 110, 114, 
206 F.2d 415, 419 (1953). See also Brenner, Denial of Due Process and Civil Rights Under 
Sections 73 and 73a of the Mental Hygiene Law to Aged Senile Without Major Mental 
Impairment, 34 N.Y.S.B.J. 19, 20 (1962).

29 364 F.2d at 661; see Bolden v. Clemmer, 111 U.S. App. D.C. 392, 298 F.2d 306 
(1961) (remanded to consider legality of D.C. as opposed to Virginia detention). See also

Habeas Corpus

The writ of habeas corpus entitles an individual to immediate release 
if his imprisonment can be shown to contravene the requirements of 
law.2'’ In a habeas corpus proceeding in Lake v. Cameron2'" appellant 
sought relief from confinement in a mental institution.2‘ The court held 
that when confinement is intended solely to protect the mentally ill 
person from harm to himself, it should be only as extensive as necessary 
to protect him;28 29 the case was remanded to the district court to consider 
an alternative to confinement in St. Elizabeths Hospital.211 In holding 
that habeas corpus was available to challenge the place of confinement 
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as well as the fact of confinement,* 30 the court thrust the burden of find
ing alternative facilities on the district court rather than on appellant.31

Miller v. Overholser, 92 U.S. App. D.C. 110, 206 F.2d 415 (1953). There the court pointed 
out that "the judiciary has no power to direct the operation of institutions which are under 
executive management’’ but noted that "the legal validity of confinement in a certain place is 
a different problem.” Id. at 114, 206 F.2d at 419. (Emphasis added.)

30 364 F.2d at 661; see In re Bonner, 151 U.S. 242 (1894); Logan v. United States, 144 
U.S. 263 (1892); Miller v. Overholser, supra note 29.

31 364 F.2d at 659- Judge Wright, concurring, stated that the possible remedies should 
exclude full-time involuntary confinement. Id. at 662. See also Ross, Commitment of the 
Mentally 111: Problems of Law and Policy, 57 MICH. L. REV. 945 (1959)-

32 363 F.2d 989 (D.C. Cir. 1966), petitions for cert, filed, 35 U.S.L. Week 3087 (U.S. 
Sept. 9, 1966) (No. 539), (U.S. Sept. 13, 1966) (No. 549).

33 The appellants alleged that Interhandel was a "creature of Farbenindustrie” which il
legally seized their property, forced slave labor upon them, and killed members of their fam
ilies. They argued that Interhandel should account for the losses and damages sustained by 
the appellants to the extent of the corporation’s share of assets held by the United States under 
the Trading with the Enemy Act, 40 Stat. 411 (1917), as amended, 50 U.S.C. App. §§ 1-44 
(1964). 363 F.2d at 992.

34 Id. at 995. Most of the cases relating to judicial implementation and justiciability 
deal with political questions. See Coleman v. Miller, 307 U.S. 433, 454-55 (1939); Baker v. 
Carr, 369 U.S. 186, 282 (1962) (Frankfurter, J., dissenting). See also Joint Anti-Fascist 
Refugee Comm. v. McGrath, 341 U.S. 123, 150-59 (1951). By noting that the cause of 
action here involved "did not arise under the Constitution or laws of the United States, or within 
the territorial jurisdiction of the courts of the United States,” the court appeared to be saying 
that the cause of action was nonjusticiable as there was no actual case or controversy. 363 
F.2d at 995; see, e.g., Muskrat v. United States, 219 U.S. 346, 356-58 (1911).

35 The court noted that the premises for its conclusions were many: "The span between the 
doing of the damage and the application of the claimed assuagement” was vague and the time 
too long; the tortfeasors’ identities were indefinite; the adjudication of the damage claims would 
be "too complicated, too costly” to undertake without legislative provision; and the advocated 
method of award was a novelty. 363 F.2d at 995.

Treated solely from a procedural, as opposed to the nonjusticiability, viewpoint, the ruling 
is somewhat questionable. It is clear that there must be a short, plain statement showing that 
the plaintiff is entitled to relief. Fed. R. Civ. P. 8(a)(2), Hoshman v. Esso Standard Oil Co., 
263 F.2d 499 (5th Cir.), cert, denied, 361 U.S. 818 (1959). But see Fennell v. Svenska 
Amerika Linien A/B, 23 F.R.D. 116 (D. Mass. 1958). But there is no requirement that the 
claim be uncomplicated. All that is required from the pleadings is fair notice of the claim 
asserted. E.g., Conley v. Gibson, 355 U.S. 41, 47-48 (1957).

Justiciability

In Kelberine v. Société Internationale (Interhandel)?2 the court de
nied a claim for relief based on 200,000 or more claims of damage, in
flicted thirty years before by a foreign government no longer in power,33 
on the ground that the problem "is not presently susceptible of judicial 
implementation [and thus] . . . not within the established scope of 
judicial authority.”34 35 The court’s conclusion was based largely on the 
fact that the claim was related to events so potentially vague as to pose 
an insoluble problem.30 Since appellants had no equitable lien on the
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particular funds involved, and thus no interest peculiar to themselves, the 
court held they were without standing to maintain the suit.36 37 38

36 363 F.2d at 995. See also Jaffe, Standing to Secure Judicial Review: Public Actions, 
74 Harv. L. Rev. 1265 (1961). For the procedural aspects of Kelberine see notes 377-80 
infra and accompanying text.

37 28 U.S.C. § 2282 (1964). In order to effectuate this provision a petitioner must show 
that the constitutional question alleged is substantial and that equitable grounds for relief exist. 
Idlewild Bon Voyage Liquor Corp. v. Epstein, 370 U.S. 713 (1962). For a discussion of 
three-judge district court practice under 28 U.S.C. § 2281 (1964), dealing with injunctions 
against state statutes, see Note, Three-Judge Court Practice Under Section 2281, 53 Geo. L.J. 
431 (1965); Note, The Three Judge District Court: Scope and Procedure Under Section 2281, 
77 Harv. L. Rev. 299 (1963).

38 354 F.2d 519 (D.C. Cir. 1965).
3» 18 U.S.C. §§ 1461, 1462 (1964).
40 In § 2281 suits the Supreme Court has denied injunctions based on the fourth and fifth

amendments more frequently than in cases involving the first amendment. See, e.g., Dom
browski v. Pfister, 380 U.S. 479, 494 (1965) (injunction granted where statute overly broad);
Baggett v. Bullitt, 377 U.S. 360 (1964); Cleary v. Bolger, 371 U.S. 392 (1963) (injunction
against use of incriminating statements denied); The Supreme Court: 1964 Term, 79 Harv.
L. REV. 56 (1965). The Court in Baggett, a state loyalty oath case, stated that "abstention 
operates to require piecemeal adjudication in many courts . . . thereby delaying ultimate ad
judication on the merits for an undue length of time ... a result quite costly where the 
vagueness . . . may inhibit the exercise of First Amendment freedoms.” 377 U.S. at 378-79-

47 See 354 F.2d at 523.

First Amendment Three-Judge Court Practice

Section 2282 of the United States Judicial Code requires a three-judge 
district court to hear and determine any petition seeking an injunction 
restraining the enforcement, operation, or execution of any act of Con
gress for unconstitutionality.3' In Reed Enterprises v. Corcoran** the 
court held that a three-judge district court must be convened to hear a 
challenge of unconstitutionality to the continuing-offense provisions of 
an obscenity statute39 allowing venue for prosecution at the place of 
mailing or delivery or in any district through which the allegedly ob
scene material passed. In other injunction cases involving the first 
amendment the statutes in question have most frequently been found in
valid as unconstitutionally vague;40 in Reed the statute was not even 
alleged to be vague.41 * * * * * 47 The court, by finding a substantial constitutional 
question in the allegation of irreparable injury from multiple prosecu
tion, extended the protection accorded first amendment rights under 
section 2282.

CONTRACTS

Enforcement

U neons cionability. In Williams v. Walker-Thomas Furniture
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Co.,42 the court was presented with the problem whether enforcement 
of an unconscionable contract could be denied at common law. A furni
ture dealer sought to replevy a number of items purchased on install
ment credit. Appellant, the mother of seven children living on a 218- 
dollar monthly relief check, had made several separate contracts to pur
chase expensive, nonessential items from the dealer,43 who knew her 
financial condition. A "rather obscure provision”44 of the credit con
tracts provided that title to all purchases was to remain in the seller 
until all items were fully paid for, that each payment was to be applied 
pro rata to reduce the balance due on all items purchased, and that re
plevying of all items was possible in case of default in payment for any 
one. When the purchaser defaulted in payment on a stereo set, the 
dealer sought to enforce the replevin provision even though 1400 dollars 
of the total accumulated purchase price of 1800 dollars had been paid. 
The lower court reluctantly affirmed the trial court’s grant of replevin.45 
The court of appeals, employing the rationale of Section 2-302 of the 
Uniform Commercial Code,46 held unconscionable contracts unenforce
able and remanded for a determination of the factual question of uncon- 
scionability.47 42 43 44 45 46 47

42 350 F.2d 445 (D.C. Cir. 1965), 54 Geo. L.J. 703 (1966), 79 Harv. L. Rev. 1299 
(1966).

43 350 F.2d at 447-48. Included among the purchases were three tables, lamps, and a 
stereo set.

44 Id. at 447.
45 Williams v. Walker-Thomas Furniture Co., 198 A.2d 914 (D.C. 1964).
46 The Code was not law in the District when the contract was made, but became effective 

on Jan. 1, 1965. D.C. Code Ann. §§ 28:1-101 to T0-104 (Supp. V, 1966). As of July 1, 
1966, the Uniform Commercial Code was effective in forty-three states and the District of 
Columbia. Uniform Laws Ann., Uniform Commercial Code (Supp. 1965). The court 
stated that lack of contrary precedent allowed it to adopt as common law for the District those 
principles which § 2-302 of the Code espoused, on the authority of the case law from which 
the section was derived. 350 F.2d at 449; see United Sec. Corp. v. Bruton, 213 A.2d 892 
(D.C. 1965) (Code procedure governs trial after effective date of enactment).

The scope of § 2-302 is not entirely clear. The text of the section states that a court upon 
finding a contract unconscionable "as a matter of law” may "refuse to enforce” any part of 
the contract. Uniform Commercial Code § 2-302. Comment 1 to the section states that 
its thrust is the "prevention of oppression and unfair surprise . . . and not [the] . . . distur
bance of allocation of risks because of superior bargaining power.” This apparent inconsistency 
may be resolved by differentiating between the classes of parties to whom the section may 
apply. Where dealings are between two knowledgeable businessmen, standard form contracts 
have been lauded as furnishing clarity and predictability, as being economical for recurrent 
transactions, and as utilizing "the lessons of experience [to] . . . create a superior security for 
the assumption of what might otherwise be intolerable risks.” Shuchman, Consumer 
Credit by Adhesion Contracts, 35 Temp. L.Q. 125, 128 (1962). In such cases, terms favorable 
to the drawer are to be expected, and a comparable bargaining position on the part of the 
other party would indicate a true assent. Such comparable bargaining power is not usually 
found in the retail store-indigent buyer situation. There the inclusion of terms unreasonably 
favorable to the store may so exceed the bounds of fair exercise of superior bargaining power 
to amount to oppression, triggering § 2-302.

47 The court of appeals laid down guidelines for determining when unconscionability exists. 
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Contracts of adhesion48 have run an erratic course before the courts,49 50 51 
causing commentators to decry judicial reluctance to openly find adhesive 
bargains unenforceable.30 Arguments that judicial action in this area 
amounts to applying "the law that ought to be” have not found favor 
with writers,31 nor recently with some courts,52 especially when the 
justification for inaction has been grounded upon a solicitude for free
dom of contract.53 The forthright refusal by this court to enforce an un
conscionable contract may presage a trend of abandoning age-encrusted 
maxims like freedom of contract when fairness in the individual case de
mands it.54 55 Fear that such flexibility will lead to unpredictability in 
contract enforcement because the term "unconscionable” is inherently 
vague does not seem warranted.53

When the contract terms are "unreasonably favorable” to one party and are accepted without 
"meaningful choice” by the other, the contract will not be enforced. The existence of mean
ingful choice can be negated by "gross inequality of bargaining power,” lack of a "reasonable 
opportunity to understand the terms of the contract,” hiding important terms "in a maze of 
fine print,” and “deceptive sales practices." 350 F.2d at 449. It has been suggested that a 
crucial factor is unfair surprise to the buyer. See Comment, 114 U. Pa. L. Rev. 998, 999 
(1966).

48 Contracts of adhesion are basically standard form contracts, mass-produced to cover 
essentially similar transactions occurring with great frequency, to which the individual con
sumer meekly "adheres.” There is no opportunity to bargain about terms — either the con
tract is accepted exactly as written or the whole transaction is never consummated. Lenhoff, 
Contracts of Adhesion and the Freedom of Contract: A Comparative Study in the Light of 
American and Foreign Law, 36 Tul. L. Rev. 481 (1962); Shuchman, supra note 46, at 128-29.

49 Adhesion contracts have been enforced in the interest of safeguarding freedom of con
tract. E.g., Sears, Roebuck & Co. v. Poling, 248 Iowa 582, 587, 81 N.W.2d 462, 465 (1957). 
The same concept of freedom of contract has been used to upset adhesion contracts. See United 
States v. Bethlehem Steel Corp., 315 U.S. 289, 326 (1942) (Frankfurter, J., dissenting), and 
cases discussed therein; Shuchman, supra note 46, at 131-32.

50 Meyer, Contracts of Adhesion and the Doctrine of Fundamental Breach, 50 Va. L. REV. 
1178, 1180 (1964).

51 E.g., Kessler, Contracts of Adhesion — Some Thoughts About Freedom of Contract, 43 
Colum. L. Rev. 629 (1943).

52 See National Presto Indus., Inc. v. United States, 167 Ct. Cl. 749, 338 F.2d 99 (1964), 
cert, denied, 380 U.S. 962 (1965). In Presto the court reformed a contract on a mutual mis
take theory though it was clear that both parties knew the risks beforehand. Enforcement of 
the contract according to its terms would have meant financial ruin for the appellant and would 
have produced an unexpected windfall for the United States. Mr. Justice Frankfurter once 
phrased the problem: "Does any principle in our law have more universal application than the 
doctrine that courts will not enforce transactions in which the relative positions of the parties 
are such that one has unconscionably taken advantage of the necessities of the other.” United 
States v. Bethlehem Steel Corp., 315 U.S. 289, 326 (1942) (dissenting opinion).

53 Shuchman, supra note 46, at 131-32. Mr. Shuchman argues that the very uniformity of 
printed form contracts lulls the consumer into false complacency’ and discourages the inquiry 
which might lead to an attempt at actual bargaining — essential to any real freedom of contract. 
Others argue that such bargaining never in fact takes place unless there is the economic as well 
as the legal freedom to make the contract one chooses. See generally Cohen, The Basis of 
Contract, 46 JAarv. L. Rev. 553, 563 (1933).

54 See Hume v. United States, 132 U.S. 406 (1889); National Presto Indus., Inc. v. United 
States, 167 Ct. Cl. 749, 338 F.2d 99 (1964), cert. denied, 380 U.S. 962 (1965).

55 In distinguishing liquidated damages from penalties, courts have inquired more readily
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Impossibility of Performance. Originally, absolute impossibility
was required to excuse performance of a contract.* 56 * Today the rule has 
been eased to include commercial impracticability,01 which would not 
require performance at an excessive additional expense.58 59 The risk of a 
contingency which interrupts performance may be assumed by one of 
the parties,09 and the practice and custom at the time of the contract must 
be investigated to determine whether the law demands discharge of the 
obligation.60 In Transatlantic Financing Corp. v. United States,61 Trans
atlantic argued that the closing of the Suez Canal by the Egyptian gov
ernment, which prevented cargo from being transported by the customary 
route, operated to excuse performance and to allow recovery in quantum 
meruit for the additional expense of shipping the cargo around the 

into fundamental fairness even though the terms of the contract would seem to preclude such 
inquiry because objectively both parties clearly understood the import of the contract terms. 
The rationale for refusing enforcement has been that "it is socially undesirable for one 
party to bear excessive liability” because of his breach. Note, 72 Yale L.J. 723, 746 (1963). 
This rationale seems no less valid in cases of unconscionability.

56 See, e.g., Chicago, M. & St. P. Ry. v. Hoyt, 149 U.S. 1 (1893); Beebe v. Johnson, 19 
Wend. 500 (N.Y. 1838). The early cases indicate that parties could contract to do the impos
sible. For a discussion of the development of the doctrine of impossibility see 6 CORBIN, 
Contracts § 1320 (1962).

5T Mineral Park Land Co. v. Howard, 172 Cal. 289, 156 Pac. 458 (1916); see RESTATE
MENT, Contracts § 454 (1932). Commercial impracticability may be treated as impos
sibility under the Uniform Commercial Code. Uniform Commercial Code § 2-615. See 
generally Note, The Uniform Commercial Code and Contract Law, 105 U. Pa. L. Rev. 836, 880 
(1957). A special adjustment may be made in the contract to take into account the super
vening contingency. Uniform Commercial Code § 2-615, comment 6 points out that 
such adjustment may be made in light of contemporary commercial standards.

58 More than an increase over the anticipated cost of performance is required to excuse 
performance. E.g., Monolith Portland Cement Co. v. Douglas Oil Co., 303 F.2d 176 (9th Cir. 
1962) (effect of economic recession on demand does not excuse performance); Kennedy v. 
Reece, 225 Cal. App. 2d 717, 37 Cal. Rptr. 708 (Dist. Ct. App. 1964) (increased difficulty of 
drilling operation not impracticability); Whelan v. Griffith Consumers Co., 170 A.2d 229 
(D.C. 1961) (impracticability caused by snowstorm which prevented delivery of heating fuel).

59 See 6 Corbin, Contracts § 1339 (1962).
69 See, e.g., Owens v. William H. Banks Warehouses, Inc., 202 F.2d 689, 692-93 (5th Cir.), 

cert, denied, 346 U.S. 813 (1953) (no discharge where bonded custodian obliged to be ac
quainted with terms of bond); Merl F. Thomas Sons v. State, 396 P.2d 76 (Alaska 1964) (con
tract discharged if melting ice eliminated only contemplated delivery route). The risk of 
impossibility should fail on the promisor if the contingency could have been avoided with rea
sonable effort. Williams Grain Co. v. Leval & Co., 277 F.2d 213 (8th Cir. I960) (freight car 
shortage normal and foreseeable); City of Reedsport v. Hubbard, 202 Ore. 370, 274 P.2d 248 
(1954) (sawmill construction unavoidably prevented by failure of government to grant priori
ties); see 6 Corbin, Contracts § 1329 (1962).

The risk also remains on the promisor where the contract discloses a probable intention to 
provide an alternative performance. When no particular method of performance is specified, 
the promisor may choose among the alternatives; where an alternative is precluded by the 
happening of an unexpected event, the promisor is bound to employ a remaining alternative. 
6 Corbin, Contracts § 1330 (1962). Where there was an express option to take the route 
around the Cape of Good Hope the carrier was not discharged when the Suez Canal was 
closed. Glidden Co. v. Hellenic Lines, Ltd., 275 F.2d 253 (2d Cir. I960).

«1 363 F.2d 312 (D.C. Cir. 1966).
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Cape of Good Hope.02 Transatlantic had agreed to transport cargo from 
a United States Gulf port to a port in Iran. Although the closing of the 
canal might have been foreseeable,03 that factor alone was not deter
minative of the allocation of risk. The court held that performance was 
not rendered commercially impracticable by the increased expense,04 and 
that quantum meruit for the extra expense could not be awarded after 
the contract price had been collected.05

Government Contracts. The Walsh-Healey Act00 specifies stan
dard labor conditions for contractors engaged in the manufacture or 
supply of materials to the Government when the contract exceeds 10,000 
dollars.07 The purpose of the vast government procurement system — 
immediate supply of materials requested by government agencies — 
makes it beneficial for the Government to enter into purchase-notice 
agreements with its suppliers.08 A contractor in United Biscuit Co. v. 
Wirtz™ undertook to supply the Government with bakery goods for its

62 The charter agreement indicated the terminus of the voyage, but did not specify the 
route. Transatlantic argued that the admiralty doctrine of deviation required that the usual 
and customary route be implied, which was through the canal. By deviating from this route 
when it became impossible to follow, Transatlantic conferred a benefit on the United States 
which should be compensable in quantum meruit. The court stated that closing the canal 
raised but did not resolve the issue of impossibility. Id. at 316. The court also noted that 
"there is nothing necessarily inconsistent in claiming commercial impracticability for the 
method of performance actually adopted .... [A] rule making nonperformance a condition 
precedent to recovery would unjustifiably encourage disappointment of expectations.” Id. at 
315 n.l.

63 Id. at 318. The court did not consider this an indication that the company had assumed 
part of the risk of impossibility.

64 Ibid. The court found that the added expense was not grossly disproportionate, and 
listed the requirements considered necessary for application of the doctrine of impossibility: 
The occurrence of an unexpected contingency, no allocation of the risk either by agreement or 
custom, and commercial impracticability. Id. at 315-16, 320; accord, 6 CORBIN, CONTRACTS 
§ 1331 (1962).

65 The plaintiff had received compensation under the contract and sought to retain that 
profit and recover the reasonable value of the additional service. 363 F.2d at 320.

«8 49 Stat. 2036 (1936), as amended, 41 U.S.C. §§ 35-45 (1964).
67 49 Stat. 2036 (1936), as amended, 41 U.S.C. § 35 (1964). Coverage of the act is deter

mined by the final contract price. United States v. Ozmer, 181 F.2d 508, 510 (5th Cir. 1950) 
(act not applicable since final amount did not exceed $10,000). A series of bids which are not 
separate and distinct will be considered one contract. E.g., George v. Mitchell, 108 U.S. App. 
D.C. 324, 282 F.2d 486 (I960) (contractor submitted separate bids in unsuccessful attempt to 
avoid act). Compare Decision of Comp. Gen. A-82722, 16 Comp. Gen. 744 (1937) (award of 
bid on part of contract less than $10,000, whole contract exceeding that amount), with Deci
sion of Comp. Gen. A-81763, 16 Comp. Gen. 583 (1936) (contract price over $10,000 reduc
ed below that amount by discount for prompt payment, within act). Reduction of the contract 
price below $10,000 will excuse a contractor from compliance with the act. United States v. 
Ozmer, 181 F.2d 508 (5th Cir. 1950).

es See 10 U.S.C. §§ 2301-14 (1964); 32 C.F.R. §§ 1-999 (1965). See generally Paul, 
United States Government Contracts & Subcontracts (1964); Yearbook of 
Procurement Articles (Whelan ed. 1966).

69 359 F.2d 206 (D.C. Cir. 1965), cert, denied, 384 U.S. 971 (1966). The agreement 
provided that the company would offer to sell items to the Government according to a price
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military bases. No limit was set on the quantity of goods to be supplied, 
and the total cost far exceeded 10,000 dollars.'0 The court disposed of 
the contention that the agreement was a continuing offer by holding 
that it was more "in the nature of a bilateral option contract.”'1 The 
Walsh-Healey Act, controlling labor conditions of major government 
contractors, was then applied to the Biscuit contract, which clearly con
templated orders in excess of the statutory minimum.'2 The court stated 
that the congressional policy would be defeated if such agreements, 
which created a continuing commercial relationship of considerable al
though indefinite scope, were excluded from coverage, concluding that a 
purchase-notice agreement was a contract for furnishing supplies within 
the meaning of the act.* 70 71 72 73 74

list. The Government agreed to make all pertinent purchases directly from the appellant.
70 Over $253,470 worth of biscuits and cookies were purchased in the first two years from 

United’s Norfolk branch alone. Id. at 209.
71 Ibid. The appellant argued that the purchase-notice agreement was not intended to be 

a contract but a continuing offer. Brief for Appellant, p. 23. This contention was supported 
by the agreement itself and the actions of the Government until it altered its position. 359 
F.2d at 209. See also Restatement, Contracts § 230 (1932). Both the court and the 
appellant in its brief referred to Corbin’s treatment of the bilateral option. See 1A CORBIN, 
CONTRACTS § 157, at 45-46 (1963), citing Texarkana Casket Co. v. Binswanger & Co., 3 F.2d 
611 (E.D. Tex. 1924).

72 Although the Government admitted that there was no specific agreement to furnish 
goods in an amount exceeding $10,000 in any one transaction, it argued that sales far in excess 
of that amount were contemplated by both parties and that therefore the transactions should be 
treated in the aggregate rather than seriatim. Brief for Appellee, pp. 12-13. The Walsh- 
Healey Act has been consistently applied to contracts where the Government had the option, 
if not the obligation, to purchase goods in amounts greater than $10,000. Euler Lime Co., 10 
Wage & Hour Cas. 176 (Administrator 1951 ) ; Norris, Inc., 10 Wage & Hour Cas. 14 (Admin
istrator 1950).

Even where sales greater than $10,000 might result only by exercising an option, even the 
earliest administrative rulings presumed the act to apply unless there was positive knowledge 
that the contract would never reach the jurisdictional amount. 2 Fed. Reg. 1634, 1636 
(1937). The court has been loathe to reverse administrative determinations of this type. 
George v. Mitchell, 108 U.S. App. D.C. 324, 282 F.2d 486 (I960); Ruth Elkhorn Coals, Inc. 
v. Mitchell, 101 U.S. App. D.C. 313, 248 F.2d 635 (1957), cert, denied, 355 U.S. 953 (1958).

73 The court stated that “Congress did not limit the Act to contracts for the sale of a par
ticular amount of goods at a particular time or place. . . . Congress sought as inclusive a term 
as possible.” 359 F.2d at 210 n.4.

74 357 F.2d 819 (D.C. Cir. 1966); see notes 152-54 infra and accompanying text.
75 The general rule is that if any expression may be interpreted in two ways, each party to

the contract is at liberty to attach his own meaning, with the court ultimately deciding what
the parties intended. Zlotnick v. Crisp, 87 U.S. App. D.C. 339, 185 F.2d 502 (1950) (dic
tum).

Interpretation

Interpretation of Ambiguities. The court this term restated bed
rock contract principles in Langdon v. Maryland Cas. Co.:14 Ambiguity 
in the contract is a prerequisite to judicial construction;75 * * the purpose of 
such construction is to enforce the reasonable intent of the parties as 



1966] Circuit Note: Civil 121

determined by the court;70 and ambiguities in the meaning of contract 
terms are resolved against the party drafting the contract,'' especially in 
standardized insurance contracts.78 79 *

78 See generally 3 Corbin, Contracts § 538 (I960); 4 Williston, Contracts § 621 
(3d ed. Jaeger 1963).

77 Messina v. Mutual Benefit Health & Acc. Ass’n, 228 F. Supp. 865 (D.D.C. 1964), aff'd, 
121 U.S. App D.C. 328, 350 F.2d 458 (1965), cert, denied, 383 U.S. 908 (1966).

78 Smith v. Indemnity Ins. Co. of No. America, 115 U.S. App. D.C. 295, 318 F.2d 266, 
cert, denied, 375 U.S. 904 (1963); Love v. American Cas. Co., 113 U.S. App. D.C. 195, 306 
F.2d 802 (1962). See generally 3 Corbin, Contracts § 559 (I960); 4 Williston, Con
tracts § 621 (3d ed. Jaeger 1963).

79 Quantum meruit recovery is premised on the notion that valuable services have been 
rendered upon a promise to pay and a person should be compensated accordingly. Bale v. 
Oliver, 110 F. Supp. 484 (D. Alaska 1953) (no contract to restore paintings); Hardt v. Heller 
Bros., 72 F. Supp. 795 (E.D. Pa. 1947) (no stipulation in contract for wages). See generally 
5 Corbin, Contracts § 1112 (1964). But no promise to pay will be implied where services 
were performed without expectation of compensation. Thompson v. United States, 308 F.2d 
628 (9th Cir. 1962); see Hays v. Krasney, 101 N.J.L. 390, 128 Atl. 159 (Ct. Err. & App. 1925). 
See generally 3 CORBIN, CONTRACTS § 566 (I960); 5 WILLISTON, CONTRACTS § 1482 (rev. 
ed. 1937).

89 354 F.2d 504 (D.C. Cir. 1965).
81 Id. at 505-06. Appellant had been dismissed from his position after the dissidents as

sumed control of the union.
82Moschetta v. Cross, 241 F. Supp. 347 (D.D.C. 1964).
83 See Schwartz v. Broadcast Music, Inc., 130 F. Supp. 956 (S.D.N.Y. 1955); Sterling v. 

Marshall, 54 A.2d 353 (D.C. 1947). See generally 5 Corbin, Contracts § 1113 (1964).
84 354 F.2d at 506; see Milone v. English, 113 U.S. App. D.C. 207, 212, 306 F.2d 814, 819 

(1962).

Quantum Meruit

Amount of Award. The court restated the rule fixing the
amount of quantum meruit awards: the measure of compensation for ser
vices is the reasonable value of the service rendered to the recipient.'0 
In Ratner v. Bakery Workers,60 an attorney had been retained under con
tract by a dissident union group whose legal action against the officers 
of the union was later prosecuted by the union itself. The attorney then 
sought compensation from the union for services rendered the dissident 
group, arguing that the union was a direct beneficiary of his services and 
should compensate him at the rate fixed in the retainer agreement.81 
The court agreed he should be compensated and affirmed the lower 
court’s award,82 noting that since the union was not a party to the re
tainer agreement, it was not bound by its terms, and the proper award 
was in quantum meruit. While the compensation fixed by the retainer 
may be used as a guide,83 the ultimate determination of reasonable value 
must be made by the trier of fact.84
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Assignment of Contract Rights

Notice of Assignment. An assignment of a debt is effective
without notice to the debtor, but in order for the debtor to incur liability 
to the assignee, notice of the assignment must be given. After such no
tice the debtor deals with the assignor at his peril.8'1 In Glassman 
Constr. Co. v. Fidelity & Cas. Co.,™ Glassman, prime contractor for three 
contracts, subcontracted the electrical work on each to Harman. Har
man entered into a surety arrangement with Fidelity covering his obli
gations to materialmen on two of the subcontracts, assigning to Fidelity 
his rights to collect from Glassman the moneys to become due on the 
subcontracts (retainages). When Harman failed to pay some of the 
materialmen on the two contracts bonded by Fidelity, the latter paid 
them pursuant to the suretyship arrangement. Harman also defaulted 
on the third contract which Glassman completed at a cost in excess of 
the contract price. When Fidelity sued to recover the retainages on the 
two contracts for which it was surety, Glassman attempted to set-off the 
cost incurred in completing the third contract.81 The court short- 
circuited a consideration of whether Glassman’s right to a setoff was su
perior to Fidelity’s right to the retainages85 * 87 88 by holding that since notice 
of the assignment of Harman’s rights to Fidelity reached Glassman be
fore his right to set-off arose, the setoff was ineffective.89

85 Southern Gen. Factors, Inc. v. Parker Concrete Pile Co., 236 F. Supp. 103 (E.D.S.C. 
1964); Ismay v. Tyler, 169 Cal. App. 2d 883, 337 P.2d 257 (App. Dep’t Super. Ct. 1959); Lipe 
v. Guilford Nat'l Bank, 236 N.C. 328, 72 S.E.2d 759 (1952). See generally 4 CORBIN, CON
TRACTS §§ 879, 890 (1951).

88 356 F.2d 340 (D.C. Cir. 1966), cert, denied, 384 U.S. 987 (1966).
87 The parties agreed that excess costs exceeded the retainages on the two subcontracts. 

Id. at 341.
88 Appellant urged that an obligor could set-off a debt due it from its obligee against a 

retainage from another contract even though the right of setoff arose in an independent trans
action. United States v. Munsey Trust Co., 332 U.S. 234 (1947). Munsey seems to be limited 
to occasions where the United States is a party and the suit is between the original parties to the 
contract. Id. at 240. The Tenth Circuit has read Munsey to hold that the surety is likewise 
liable to setoff even though subrogated to the rights of materialmen, because their rights were 
not enforceable against the United States as obligor and the surety took no greater rights by 
subrogation. American Sur. Co. v. Hinds, 260 F.2d 366, 368 (10th Cir. 1958). Contra, In re 
Dutcher Constr. Corp., 298 F.2d 655 (2d Cir.), aff’d sub nom. Pearlman v. Reliance Ins. 
Co., 371 U.S. 132 (1962) (surety has right to retainages by subrogation).

w Accord, Moran v. Guardian Cas. Co., 64 App. D.C. 188, 76 F.2d 438 (1935). The 
Restatement of Contracts provides that an assignee is subject to all defenses and setoffs good 
against his assignor which are based on facts existing at the time of the assignment, or on 
facts arising thereafter, but before the obligor receives notice of the assignment. RESTATE-

Commercial Law

Holder in Due Course. Actual notice of fraudulent dealings be
tween prior parties to a negotiable instrument was held necessary to
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negate holder-in-due-course status of a subsequent holder.90 Whether 
such notice exists is a jury question, and the party alleging holder-in-due- 
course status bears the burden of proof.91 Although the law under 
which the case was decided was based upon the Uniform Negotiable In
struments Law,92 the Uniform Commercial Code, now in effect, would 
not change the result.93 94

ment, Contracts § 167(1) (1932). See generally 4 Corbin, Contracts § 875 (1951).
90 Blow v. Ammerman, 350 F.2d 729 (D.C. Cir. 1965). Actual notice, not mere suspi

cion, is required. Hutchins v. Langley, 27 App. D.C. 234 (1906). A transferee who takes for 
value without such actual notice takes free of defenses of antecedent parties even though his 
transferor knew of, or was involved in, fraudulent dealings. Thompson v. Franklin Nat’l Bank, 
45 App. D.C. 218, cert, denied, 242 U.S. 637 (1916).

01 Palmer v. Associates Discount Corp., 74 App. D.C. 386, 124 F.2d 225 (1941) ; Com
mercial Trust Co. v. Kealey, 92 F.2d 397 (4th Cir. 1937); Manzon v. Greenwald, 145 A.2d 
575 (D.C. 1958). Section 28-409 of the District of Columbia Code, the law applied in Blow, 
stated in pan: "Every holder is deemed prima facie to be a holder in due course; but when it 
is shown that the title of any person who has negotiated the instrument was defective, the 
burden is on the holder to prove that he or some person under whom he claims acquired the 
title as a holder in due course.” Act of March 3, 1901, ch. 854, § 1363, 31 Stat. 1402.

92 The statute under which this case was decided was Act of March 3, 1901, ch. 854, § 
1360, 31 Stat. 1401. The explanatory text to this section as codified stated that chapters 1-10 
of Title 28 were based on the Uniform Negotiable Instruments Law. D.C. Code Ann. at 
1151 (1961).

93 The Uniform Commercial Code retains the necessity of actual notice to negate due- 
course holding. D.C. Code Ann. § 28: 3-304(1)(b) (Supp. V, 1966). When the defini
tion of "notice,” § 28: 1-201(25), is read together with § 28: 3-304(1), it appears that the 
actual-notice requirement remains the same as it was in the pre-UCC provision. See note 92 
supra. Moreover, Uniform Commercial Code § 1-201(25) from which § 28: 1-201(25) 
was taken has been construed to mean that mere suspicion or even knowledge of circumstances 
tending to create suspicion in the mind of a prudent man or to put him on inquiry does not 
amount to a taking in bad faith. Citizens Bank v. National Bank of Commerce, 334 F.2d 257 
(10th Cir. 1964). The result is that the present District law should give at least as much 
room for reasonable inadvertance to suspicious circumstances as the former provision.

94 350 F.2d 435 (D.C. Cir. 1965), cert, denied, 383 U.S. 947 (1966).
95 A usurious transaction is a contract which, if oral, provides for an interest rate in excess 

of 6% per annum or, if written, for interest in excess of 8% per annum. D.C. Code Ann. 
§ 28-3303 (Supp. V, 1966). Commissions and bonuses are viewed as part of the interest. 
Industrial Bank, Inc. v. Page, 102 U.S. App. D.C. 33, 249 F.2d 938 (1957); Bowen v. Mount 
Vernon Sav. Bank, 70 App. D.C. 273, 105 F.2d 796 (1939).

"D.C. Code Ann. § 26-601 (1961).
97 D.C. Code Ann. § 29-904(h) (1961), as amended, D.C. Code Ann. § 29-904(h) 

(Supp. V, 1966).

CORPORATIONS

Usurious Contracts

The court, in Indian Lake Estates, Inc. v. Ten Individual Defend
ants™ recognized that a corporation may recover damages incurred as a 
result of a usurious contract95 * 97 if the lender failed to obtain the required 
lender’s license from the District government.90 Although a corpora
tion may borrow without regard to the restriction of the usury laws,9'
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it may not assert any cause of action or defense arising therefrom.98 
Indian Lake Estates sought recovery of usurious interest and forfeiture of 
the principal of several loans obtained from defendants to finance vari
ous real estate transactions in the District,99 alleging that defendants 
had violated the District usury statute by charging interest in excess of 
eight per cent, and the Loan Shark Law by lending money without a li
cense.100 The court held that the usury action was barred by section 
29-904(h) of the corporation statute,101 preventing recovery of the inter
est paid on the contract;102 it rejected the defendants’ contention that 
this section barred the claim under the Loan Shark Law, declaring the 
corporation statute to be totally unrelated to the licensing statute.103 
Accordingly, the corporation would be entitled to recover damages re
sulting from the transactions with defendants in the absence of a valid 
affirmative defense.104

98 Ibid.-, accord, Tennant v. Joerns, 329 Ill. 34, 160 N.E. 160 (1928); Ferdon v. Zarriello 
Bros., 87 N.J. Super. 124, 208 A.2d 186 (Super. Ct. L. 1965). See generally Alpern, Usury 
as to the Corporate Borrower in the District of Columbia, 29 J.B.A.D.C. 196 (1962); Katz, 
Usury Laws and the Corporate Exception, 23 Md. L. Rev. 51 (1963).

99 The court established that plaintiff, a foreign corporation, was subject to the laws of the 
District. D.C. CODE Ann. § 29-933 (a) (1961). The appellants argued that they had ob
tained a certificate of withdrawal and were not subject to the District laws. D.C. CODE Ann. 
§ 29-934d (1961). The court resolved this by holding that the cause of action arose before 
the certificate was filed. 350 F.2d at 440.

100 The District Loan Shark Law provides: "It shall be unlawful and illegal to engage in 
the District of Columbia in the business of loaning money upon which a rate of interest 
greater than six per centum per annum is charged on any security of any kind . . . without pro
curing [a] license ....’’ D.C. Code Ann. § 26-601 (1961).

The borrower is entitled to all damages incurred as a result of the usurious nature of the 
void contract. Royall v. Yudelevit, 106 U.S. App. D.C. 1, 4, 268 F.2d 577, 580 (1959).

101 D.C. Code Ann. § 29-904(h) (1961), as amended, D.C. Code Ann. § 29-904(h) 
(Supp. V, 1966).

I" 350 F.2d at 441; see 15 Am. U.L. Rev. 266 (1966).
103 350 F.2d at 441; see Act of April 19, 1920, ch. 153, § 1180, 41 Stat. 568 (now D.C. 

CODE Ann. § 28-3303 (Supp. V, 1966) ). The court here departed from its earlier view that 
these statutes (§§ 26-601 to -611 and § 28-3303) are interrelated. Hartman v. Lubar, 77 U.S. 
App. D.C. 95, 97, 133 F.2d 44, 46 (1942). For a declaration by this court that § 26-601 is 
not a usury statute see Reagan v. District of Columbia, 41 App. D.C. 409, 412 (1914).

104 350 F.2d at 442. The court limited the corporation to recovery of damages caused by 
the void contract. Id. at 441. An individual, of course, could recover the total interest 
charged. See, e.g., Searl v. Earll, 95 U.S. App. D.C. 151, 156, 221 F.2d 24, 29 (1954); Cock
rell v. First Fed. Sav. & Loan Ass’n, 33 A.2d 621 (D.C. 1943).

105 Equity jurisdiction refers to the power of a federal court to grant specific relief when 
the remedy at law is inadequate. Beacon Theatres, Inc. v. Westover, 359 U.S. 500 (1959); 

EQUITY

Jurisdiction

Inadequate Legal Remedy. A court will not exercise equity ju
risdiction105 when the probable availability of a legal remedy in either a 
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state or federal court is established,106 107 108 109 as it was in Smith v. Katzen- 
bach.™‘ The plaintiff sought to enjoin the use of oral statements and 
documents obtained during an investigation by special tax agents who 
had failed to reveal that their purpose was to procure evidence for a tax 
evasion prosecution.108 The court held that Rule 41(e) of the Federal 
Rules of Criminal Procedure provided an adequate legal remedy. Since 
the rule expressly provided that a motion for return of documents be 
made in the district in which the seizure occurred or in which the trial 
was scheduled, North Carolina, the court refused to grant an injunc
tion.101' The court also refused to enjoin the use of certain oral state
ments on the ground that while rule 41(e) did not specifically include 
oral statements, a broad reading of the rule in light of its equitable ori
gins would allow a motion to suppress in the district in which the con
fessions were obtained or in which the trial was to take place.110 *

Henrietta Mills v. Rutherford County, 281 U.S. 121 (1930); see Judiciary Act of 1911, ch. 
231, § 16, 36 Stat. 1163.

106 See, e.g., Stratton v. St. Louis So. W. Ry., 284 U.S. 530 (1932) (state remedy to re
cover tax precludes federal jurisdiction); Matthews v. Rodgers, 284 U.S. 521 (1932) (illegality 
of state tax not ground for equitable relief where state remedy available). Concurrent exist
ence of a legal remedy will not bar equitable relief if the legal remedy is not complete and 
adequate. Lewis v. Cocks, 90 U.S. (23 Wall.) 466 (1874) (legal remedy less practical and 
efficient); Martin v. Reynolds Metals Co., 224 F. Supp. 978 (D. Ore. 1963) (legal remedy in
adequate for trade libel).

107 351 F.2d 810 (D.C. Cir. 1965).
108 In the course of a general audit conducted in North Carolina, a special tax agent inter

rogated Smith about the contents of a safe-deposit box and another locked box kept in his 
office, without revealing the actual purpose of the investigation and without properly advising 
Smith of his right to refuse to answer. Id. at 812.

109 See Hanes Supply Co. v. Valley Evaporating Co., 261 F.2d 29 (5th Cir. 1958); Metro
politan Life Ins. Co. v. United States, 107 F.2d 311 (6th Cir. 1939), cert, denied, 310 U.S. 
630 (1940).

n° 351 F.2d at 814-15; see Austin v. United States, 297 F.2d 356 (4th Cir. 1961). The 
availability of a legal remedy was not the sole basis of the decision. The court indicated that 
the public interest in the effective administration of criminal justice and the necessity for an 
equal distribution of couit burdens justified withholding the equitable relief. 351 F.2d at 
815-17.

in 354 F.2d 519 (D.C. Cir. 1965).
H2 18 U.S.C. §§ 1461-62 (1964).
US See, e.g., Douglas v. City of Jeannette, 319 U.S. 157 (1943). When the pending 

prosecution involves an allegedly invalid or unconstitutional statute equitable relief may be 
granted. See, e.g., Dombrowski v. Pfister, 380 U.S. 479 (1965).

i14 See, e.g., Hynes v. Grimes Packing Co., 337 U.S. 86 (1949); Oine v. Frink Dairy Co., 

Irreparable Injury. In Reed Enterprises v. Corcoran^ an in
junction was sought against enforcement of an amendment to the federal 
obscenity statute which provided for prosecution in any district through 
which the allegedly obscene material traveled by mail.112 As a general 
rule equity will not enjoin a criminal prosecution113 unless exceptional 
circumstances indicate that the danger of irreparable loss is immediate.114 
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The petitioners claimed that irreparable injury would result from mul
tiple prosecution under the amendment;115 * the court held this a valid 
basis for injunctive relief since infringement of first amendment rights 
could not be prevented by defending a criminal prosecution.110

274 U.S. 445 (1927). The injury must be greater than that normally incident to a criminal 
prosecution. See Watson v. Buck, 313 U.S. 387, 400 (1941).

115 354 F.2d at 522-23. The Government had not undertaken any harrassing action but 
did not deny that multiple prosecutions were contemplated. Id. at 520.

110 Id. at 523. Plaintiffs alleged that substantial impairment of constitutional rights would 
result from contemplated multiple prosecutions by destroying their goodwill and property and 
exhausting their physical and financial resources, seriously diminishing the circulation of their 
books and writings. The court noted that such allegations satisfied the requirement for an 
inadequate legal remedy. See, e.g., Equitable Life Assur. Soc’y of the United States v. Wert, 
102 F.2d 10 (8th Cir. 1939). Injunctive relief is proper where the legal remedy is not ade
quate to protect against irreparable injury. Douglas v. City of Jeannette, 319 U.S. 157 (1943) 
(interference with criminal prosecution only where irreparable injury great and immediate). 
The prospect that a statute which infringes upon first amendment rights will be held invalid 
in a future criminal prosecution is not a sufficiently certain legal remedy to preclude equitable 
relief. See Baggett v. Bullitt, 377 U.S. 360 (1964); cf. Beal v. Missouri Pac. R.R., 312 U.S. 45 
(1941).

117 Stroud v. Benson, 254 F.2d 448 (4th Cir.), cert, denied, 358 U.S. 817 (1958); see 
Land v. Dollar, 330 U.S. 731 (1947).

118 Williams v. Fanning, 332 U.S. 490, 494 (1947); see Hynes v. Grimes Packing Co., 
337 U.S. 86, 90 (1949).

119 Webster v. Fall, 266 U.S. 507 (1925); Warner Valley Stock Co. v. Smith, 165 U.S. 28 
(1896). The superior need not be joined when the subordinate officer has exceeded his 
authority. Bedke v. Quinn, 154 F. Supp. 370, 372 (S.D. Idaho 1957); see Williams v. Fan
ning, 332 U.S. 490, 493 (1947); cf. Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 
682, 689-90 (1949). This is so even though the subordinate’s act was in response to the su
perior’s unlawful directive. Stroud v. Benson, 254 F.2d 448, 452 (4th Cir.), cert, denied, 358 
U.S. 817 (1958); see Colorado v. Toll, 268 U.S. 228 (1925 ); cf. United States v. Lee, 106 U.S. 
196 (1882). A suit to compel performance of an action beyond the delegated power of the 
subordinate must be brought against the superior. Gnerich v. Rutter, 265 U.S. 388, 391-92 
(1924); Janes v. Lake Wales Citrus Growers Ass’n, 110 F.2d 653 (5th Cir. 1940).

120 358 F.2d 821 (D.C. Cir. 1966), cert, granted, 35 U.S.L. WEEK 3124 (U.S. Oct. 10, 
1966).

Government Immunity

Indispensability of Superior Officers. In determining whether
his superior officer must be joined in an action against a government 
official, the nature of the action, not merely the names and offices of the 
parties, is controlling.117 An injunction will be granted only if it effec
tively provides "the relief desired by expending itself on the subordinate 
official who is before the court.”118 But the superior officer must be 
joined if the decree sought will require him to act either directly or 
through a subordinate.119 120 The plaintiffs in Dombrowski v. Burbank^ 
sought to enjoin the use of documents obtained by a Senate subcommittee 
through an allegedly invalid subpoena directed at Louisiana officials 
who had obtained the documents under a state statute later held in
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valid.1"1 The relief was withheld since it was directed at one staff worker 
and one member of the subcommittee, and if granted, could not have 
afforded the desired remedy because the documents were incorporated 
into the hearing record of the full subcommittee.

Fraud

De Gaster v. Fowler121 122 adopted in its entirety the memorandum opin
ion of the district court,123 holding that even though he did not partici
pate in the fraud, plaintiff was precluded from equitable relief which 
would allow him to profit from a fraud perpetrated by a coplaintiff.124 
An International Settlement Claims award had been obtained through 
the use of a fraudulent document claimed to be a judgment of the Su
preme Court of Croatia.

121 The Supreme Court invalidated the Louisiana statute and directed the district court to 
order immediate return of all papers and documents seized. Dombrowski v. Pfister, 380 U.S. 
479 (1965).

122354 F.2d 515 (D.C. Cir. 1965).
123 De Gaster v. Dillon, 247 F. Supp. 511 (D.D.C. 1963). Two plaintiffs sought a man

datory injunction to require the Secretary of the Treasury to pay an award under the Interna
tional Settlements Claims Act, 64 Stat. 12 (1950), 22 U.S.C. § 1623 (1964).

124 354 p 2d at 515-17; accord, Ford v. Buffalo Eagle Colliery Co., 122 F.2d 555 (4th Cir. 
1941). But cf. Nom Music, Inc. v. Kaslin, 343 F.2d 198 (2d Cir. 1965); United States v. 
Bowcut, 287 F.2d 654 (9th Cir. 1961).

125 363 F.2d 297 (D.C. Cir. 1966).
126 D.C. Code Ann. § 12-201 (1961).
127 See Wiren v. Paramount Pictures, Inc., 92 U.S. App. D.C. 347, 206 F.2d 465 (1953), 

cert, denied, 346 U.S. 938 (1954). The court also referred to the continuing fraud which -was 
perpetuated weekly by Fontana by cashing the compensation checks received from the insur
ance company. 363 F.2d at 299; cf. Glus v. Brooklyn E. Dist. Terminal, 359 U.S. 231 (1959). 
In Glus, the defendant was prevented from asserting the statute of limitations since he had 
misled the plaintiff into believing that he actually had a longer period in which to file suit.

128 363 F.2d at 299. Judge Fahy, dissenting, asserted that there was a genuine issue of 
fact because if the fraud could have been discovered more than three years before suit was 
filed, estoppel could not have prevented the statute of limitations from barring the action. 
Id. at 300-01.

A more sophisticated question of fraud arose in Fontana v. Aetna 
Cas. & Sur. Co.™ where the appellant had attempted to raise the three- 
year statute of limitations120 126 127 in an action by the insurance company to 
recover payments made on a fraudulent claim. The claim arose out of 
a purported injury suffered in 1959, which was not discovered to be 
fraudulent until a formal hearing conducted in 1963. The court held 
that the insurance company did not receive notice until the latter date 
and that the statute of limitations had not run prior to the filing of the 
action.12' The court relied in part on the general equitable principle 
that no man should profit by his own wrongdoing.128
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Divorce

Alimony. Since alimony is an equitable remedy, fault and mis
conduct weigh heavily in the award.129 When a divorce is granted in 
the District upon the husband’s application, the court may require him 
to pay alimony if it seems just and proper.130 Since the decision of the 
trial court is influenced by equitable factors, the determination will be 
disturbed only if there is an abuse of discretion.131 132 In Mazique v. Ma- 
zique,v''~ the trial court had granted an absolute divorce to the husband 
and refused to award the wife alimony, emphasizing the fact that Mrs. 
Mazique had deserted her husband "with malice prepense.”133 The court 
of appeals accepted the determination that abandonment of the marital 
abode and the concomitant responsibilities of the marital relation without 
just cause or reason was a proper factor to weigh in the decision not 
to award alimony.134

129 See Emrich v. McNeil, 75 U.S. App. D.C. 307, 126 F.2d 841 (1942); 1 Nelson, 
Divorce and Annulment §§ 1.01, .03 (2d ed. 1945).

130 D.C. Code Ann. § 16-913 (Supp. V, 1966). At common law a wife at fault was not 
entitled to alimony. Quarles v. Quarles, 86 U.S. App. D.C. 41, 179 F.2d 57 (1949). While 
the statute changes that rigorous rule and allows alimony in a proper case, usually the court’s 
discretion will be exercised against it. 2 NELSON, op. cit. supra note 129, § 14.33.

131 The decision to grant or refuse alimony is within the discretion of the court. Shelton v. 
Shelton, 153 A.2d 663 (D.C. 1959); D.C. Code Ann. § 16-913 (Supp. V, 1966); 2 Nelson, 
op. cit. supra note 129, § 14.26. Misconduct of the wife may be considered in reaching that 
decision. Id. § 14.31.

132 356 F.2d 801 (D.C. Cir.), cert, denied, 384 U.S. 981 (1966).
133 Id. at 805. The District of Columbia Court of Appeals had affirmed the decree. 

Mazique v. Mazique, 206 A.2d 577 (D.C. 1965).
134 The court cited an earlier opinion which set out the factors to be considered: Duration 

of the marriage, age and economic position of all the patties, and the general societal interest 
in preventing persons from becoming public charges. See Quarles v. Quarles, 86 U.S. App. 
D.C. 41, 42, 179 F.2d 57, 58 (1949). Departure from the marital abode may be justified on 
the grounds of constructive desertion when the conduct of the spouse amounts to grounds for 
a limited divorce. Hales v. Hales, 207 A.2d 657 (D.C. 1965); Schreiber v. Schreiber, 139 
A.2d 278 (D.C. 1958). Failure to establish constructive desertion can result in a grant of an 
unlimited divorce to the other party. Conners v. Conners, 208 A.2d 94 (D.C. 1965).

Suits for separate maintenance are also equitable in nature. The same discretion in its 
award is exercised by the court as in divorce proceedings, D.C. CODE Ann. § 16-415 (1961), 
and the wife’s misconduct may be considered. 1, 3 Nelson, op. cit. supra note 129, §§ 1.01, 
.03, 32.03, .21; See Keezer, Marriage and Divorce §§ 271, 279 (3d ed. 1946). This 
term in Lattisaw v. Lattisaw, 359 F.2d 258 (D.C. Cir. 1966), the court held that a wife’s "ex
travagance and cruel conduct” was a bar to her separate support.

135 The court reaffirmed the well-established rule that there can be no repudiation of the

INSURANCE

This term the court passed on several areas of insurance law: The 
definition of an insurance contract for the purposes of federal regulation; 
interpretation of "arising out of” and cancellation clauses; notice require
ments; and the validity of premium financing plans.135
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Insurance Contract

In order to satisfy the definition of insurance, an insurance company 
must bear a substantial part of the investment risk associated with the 
contract, in addition to the mortality and expense risks. Investment 
risk refers not to the company’s risk, but to the annuitant’s risk of losing 
either the principal or anticipated earnings on the principal over the 
course of the investment period.* 136 137 138

settlement of a disputed claim without proof of inducement or misrepresentation. Randolph 
v. Ottenstein, 355 F.2d 839 (D.C. Cir. 1965).

136 SEC V. Variable Annuity Life Ins. Co. (VALIC), 359 U.S. 65 (1959). In VALIC the 
insurance company had assumed the mortality and expense risks, but left the investment risk 
with the annuitant. Since there was no guarantee of a fixed money value, the variable an
nuity was held not to be insurance. Id. at 71; accord, Metropolitan Police Retiring Ass’n v. 
Tobriner, 113 U.S. App. D.C. 168, 170, 306 F.2d 775, 777 (1962) (insurance essentially in
volves contractual security against anticipated loss); see Spellacy v. American Life Ins. Ass’n, 
144 Conn. 346, 354-55, 131 A.2d 834, 839 (1957); 1 Appleman, Insurance Law and 
Practice §§ 83-83A (rev. ed. 1965).

137 359 F.2d 619 (D.C. Cir. 1966), cert, granted, 35 U.S.L. Week 3149 (U.S. Oct. 24, 
1966).

138 Insurance contracts are not subject to the Securities Act of 1933, 48 Stat. 74, as amended, 
15 U.S.C. §§ 77a-aa (1964), and the Investment Company Act of 1940, 54 Stat. 789 (codified 
in scattered sections of 11, 15 U.S.C.); thus a determination that the flexible fund annuity is 
not insurance is a prerequisite to its regulation by the SEC under those acts. See SEC v. Vari
able Annuity Life Ins. Co., 359 U.S. 65 (1959).

139 359 p.2d at 623.
140 In United the flexible fund annuity consisted of a deferred period during which 100% 

of the net premiums was guaranteed and during which the fund was increased by a percentage 
of the profits on the investment, and a payout period providing for fixed benefits based on the 
accumulated value of the policy. The SEC’s argument, rejected by the court, was that it had 
jurisdiction over at least the deferred period since no interest was guaranteed during that 
period, interpreting investment risk as the risk of not earning interest. Id. at 622. For a dis
cussion of variable annuities, see Day, A Variable Annuity is Not a "Security,” 32 Notre 
Dame Law. 642 (1957). See also Johnson, The Variable Annuity: What It Is and Why It 
Is Needed, 1956 Ins. L.J. 357.

141 358 F.2d 544 (D.C. Cir. 1966).

In SEC v. United Benefit Life Ins. Co.,7"7 the Securities and Exchange 
Commission sought injunctive relief, claiming that a flexible fund an
nuity issued by the insurance company was not an insurance contract.138 
The court emphasized that "a challenged policy should be viewed as a 
whole in order to test its amenability to federal regulation.”139 Since 
United assumed the major part of the investment risk for both the de
ferred and payout periods, the court found that the annuity was an insur
ance contract and exempt from regulation.140

Interpretation

The scope of an insurance clause covering injuries arising out of the 
loading or unloading of vehicles owned by the insured was considered 
by the court in McCloskey & Co. v. Allstate Ins. Co.141 An injury had 
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occurred in the course of unloading a delivery truck142 but prior to the 
actual movement of goods. The court interpreted the contract according 
to the complete operation doctrine,143 thereby including preparations for 
unloading within the coverage of the clause.144 The standard for deter
mining the causal connection between the accident and the unloading 
process was held to be less stringent than the standard for proximate 
cause,145 and was applied according to specific guidelines set out by the 
court.146

142 Id. at 545-46. A subcontractor’s foreman in charge of unloading steel was injured 
when a bucket from a crane fell on him just prior to and in preparation for the actual unloading 
of steel from the truck.

143 Id. at 546. The court chose to apply the "complete operation” doctrine rather than 
the "coming to rest” doctrine; the latter would limit coverage to the actual movement of the 
goods.

144 Loading and unloading under the complete operation doctrine encompasses the entire 
operation in the movement of goods from the time they are first in the insured’s hands until 
final delivery. See, e.g., Connecticut Indem. Co. v. Lee, 168 F.2d 420, 425 (1st Cir. 1948); 
State Auto. & Cas. Underwriters v. Casualty Underwriters, Inc., 266 Minn. 536, 539, 124 
N.W.2d 185, 187 (1963); Hardware Mut. Cas. Co. v. St. Paul-Mercury Indem. Co., 264 Wis. 
230, 58 N.W.2d 646 (1953). See generally Risjord, Loading and Unloading, 13 Vand. L. 
Rev. 903 (I960); Annot., 160 A.L.R. 1259, 1267 (1945).

145 358 F.2d at 547. The court, in rejecting Allstate’s contention that the accident was 
not causally related to the unloading process, indicated that the "arising out of” clause was 
intended to be construed more liberally than the traditional proximate-cause standards.

146 Sufficient causal relation was found where (1) the acts were an efficient and pre
dominating cause of the accident, (2) the accident was closely related in time and space to the 
movement of the goods, and (3) the injury would not have occurred but for the necessity of 
the particular act. Ibid.-, accord, Federal Ins. Co. v. Michigan Mut. Liab. Co., 172 F. Supp. 858 
(E.D. Pa. 1959).

147 See Columbia Cas. Co. v. Wright, 235 F.2d 462 (4th Cir. 1956); cf. All States Serv. 
Station, Inc. v. Standard Oil Co., 73 App. D.C. 342, 120 F.2d 714 (1941).

148 Seaboard Mut. Cas. Co. v. Profit, 108 F.2d 597 (4th Cir. 1940) (defective notice effec
tive at end of period for proper notice); Black v. Travelers Ins. Co., 231 Ala. 415, 165 So. 221 
(1936) (cancellation effective at end of period even though notice insufficient).

149 Koehn v. Central Nat’l Ins. Co., 187 Kan. 192, 354 P.2d 352 (I960); German 
Union Life Ins. Co. v. Fred G. Clarke Co., 116 Md. 622, 82 Atl. 974 (1911); Hamilton Ridge 
Lumber Corp. v. Boston Ins. Co., 133 S.C. 472, 131 S.E. 22 (1925).

150 See Riddick v. State Capital Ins. Co., 271 F.2d 641, 642 (4th Cir. 1959).
151 Klim v. Johnson, 16 Ill. App. 2d 484, 488, 148 N.E.2d 828, 831 (1958); see Conti

Notice

Notice of cancellation is generally considered a prerequisite to ter
mination of an insurance contract.147 The effect of defective notice may 
be either to suspend termination until the proper period for the notice 
expires148 149 or to render the attempted cancellation invalid.140 A policy 
provision that cancellation will only be valid within a definite period 
makes it essential to determine whether the cancellation was effective on 
the date of mailing of the notice150 or on the subsequent date which is 
specified in the notice.151
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In Langdon v. Maryland Cas. Co.,152 the insurer agreed not to cancel 
the contract after it had been in effect for sixty days. The contract pro
vided that the policy could be canceled by mail, but only upon ten days’ 
notice. Such notice was mailed after fifty-six days had expired, but the 
cancellation, in accordance with the ten-day notice requirement, was not 
to take effect until after the sixtieth day. The court, interpreting the 
contract against the drafter and in favor of the insured,153 held that the 
date of mailing controlled; the cancellation was invalid because it was 
not exercised within the allowable time period.154 * 156 *

nental Ins. Co. v. Daniel, 25 Ky. L. Rep. 1501, 78 S.W. 866 (Ct. App. 1904).
152 357 p.2d 819 (D.C. Cir. 1966).
153 See, e.g., Farmers Mut. Hail Ins. Co. v. Minton, 279 S.W.2d 523 (Mo. Ct. App. 1955); 

Griffin v. General Acc. Fire & Life Assur. Co., 94 Ohio App. 403, 116 N.E.2d 41 (1953); 
Brewer v. Maryland Cas. Co., 245 S.W.2d 532 (Tex. Civ. App. 1952).

154 357 F.2d at 820.
155357 F.2d 283 (D.C. Cir. 1966).
156 See also Allstate Ins. Co. v. Austin, 225 F. Supp. 523 (W.D.S.C. 1964) (bank financed 

Ioan for payment of premium); La Bour v. Allen, 165 F. Supp. 471 (W.D. Mich. 1958) (pay
ment, though financed, entitled insured to return of unearned premiums).

151 The insurer was under a general duty to refund the return premiums only to the person 
who procured the policy, the lessee. The lessor had received notice of cancellation from the 
insured, all that was required under the contract, and could not claim breach of contract. The 
insurer was entitled to refund the return premiums, even though it knew of the financing 
agreement. 357 F.2d at 286; cf. Clark v. Employers’ Mut. Cas. Co., 90 F.2d 667 (8th Cir. 
1937). There was no evidence that the additional insured (the lessor) might have canceled 
the lease earlier had he known of the financing plan. With such proof the result might have 
been different. 357 F.2d at 287.

In addition, the court indicated that since there was no connection between the insurer and 
the finance company, the premium-financing plan was valid. Id. at 286-87; see Maryland Cas. 
Co. v. Conner, 200 F. Supp. 647 (E.D.S.C. 1961) (premium-financing plan invalid because of 
relationship between insurer and financier); Annot., 115 A.L.R. 1212, 1213 (1938); cf. United 
States Fid. & Guar. Co. v. Stewarts’ Downtown Motors, 336 F.2d 549 (9th Cir. 1964) (contract 
enforceable where insurer’s agent financed premium and acquired lien from insured); Cham
berlain v. Employer’s Liab. Assur. Corp., 289 Mass. 412, 194 N.E. 310 (1935) (financing 
company procuring compulsory liability insurance could cancel on default).

In Kaufman v. McLaughlin Co.™5 a lease provided that the tenant 
was to keep the building fully insured, and that if the lease was termi
nated, any return (unearned) premiums were to be apportioned be
tween the lessor and lessee. Unknown to the lessor, the insurance 
policy obtained by the lessee was financed by a loan agreement which 
empowered the loan company to cancel the policy for failure to make 
the loan payments and assigned the return premiums to the loan com
pany as security.106 The lease was terminated and the lessor, as an addi
tional insured, sought to recover the return premiums which had already 
been paid to the finance company. The court held that since an indorse
ment as an additional insured gives rights while the policy is in effect 
but not thereafter, the lessor could not recover.10'
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The standard insurance policy commonly contains a clause requiring 
the insured to give immediate notice to the insurer of any accident which 
could result in a claim under the policy; this has been construed to 
mean notice within a reasonable time.158 159 160 Failure to give the necessary 
notice may relieve the insurer from liability on the policy, as was exem
plified by Waters v. American Auto. Ins. Co™ A default judgment had 
been obtained against the insured, but she had failed to comply with the 
terms of the policy requiring notification to the company of an accident 
or pending suit as a condition precedent to recovery.100 The court had 
little difficulty holding for the insurance company even though it had suf
fered no prejudice from the delay. The efficient and economical admin
istration of liability insurance alone "requires early, knowledge of the 
claim in order that proper investigation may be made.”161

158 See generally 3 Appleman, Insurance Law and Practice §§ 1414, 1415 (1941); 
Vance, Insurance § 196 (3d ed. 1951).

159 3(53 p.2d 684 (D.C. Cir. 1966); see Lee v. Travelers Ins. Co., 184 A.2d 636 (D.C. 
1962).

160 The first notice the company had of the accident or pending suit was a letter from Wa
ters’ attorney stating that he was representing Waters in her suit against the insured. This 
letter was received nearly eight months after the accident. 363 F.2d at 686 & n.l.

181 let. at 687. Other courts and commentators have indicated that in a suit by the injured 
party, delayed notice should not relieve the insurer absent prejudice arising from the delay. 
E.g., Powell v. Home Indem. Co., 343 F.2d 856 (8th Cir. 1965); Atlantic Mut. Ins. Co. v. 
Cooney, 303 F.2d 253 (9th Cir. 1962); Hawkeye-Security Ins. Co. v. Davies, 277 F.2d 765 
(Sth Cir. I960); Fidelity & Cas. Co. v. Commander, 231 F.2d 347 (4th Cir. 1956); VANCE, 
Insurance § 196, at 1002-03 (3d ed. 1951); see 3 Appleman, Insurance Law and Prac
tice § 1415 (1941). Contra, Boyer v. American Cas. Co., 332 F.2d 708 (2d Cir. 1964); Na
tional Sur. Corp. v. Dotson, 270 F.2d 460 (6th Cir. 1959); Muncie Banking Co. v. American 
Sur. Co., 200 F.2d 115 (7th Cir. 1952).

182National Labor Relations Act § 8(a) (5), reenacted by 61 Stat. 141 (1947), 29 U.S.C. 
§ 158(a)(5) (1964).

183 National Labor Relations Act § 8(b) (3), added by 61 Stat. 141 (1947), 29 U.S.C. § 
158(b)(3) (1964).

1« Added by 61 Stat. 142 (1947), 29 U.S.C. § 158(d) (1964).

LABOR LAW

Collective-Bargaining Duty

The National Labor Relations Act imposes upon both employer162 * 
and union103 a duty to bargain in good faith, encompassing “wages, hours, 
and other terms and conditions of employment, or the negotiation of 
an agreement. . . .”164 Good-faith bargaining on mandatory subjects does 
not require either party to accept any provision or to make concessions, 
and the mere failure to reach an agreement does not constitute a refusal 
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to bargain.11"’ Once there is an impasse in negotiations further bargain
ing is not required.160

165 NLRB v. Wooster Div. of Borg-Warner Corp., 356 U.S. 342, 349 (1957); NLRB v.
American Nat’l Ins. Co., 343 U.S. 395, 402 (1951); NLRB v. Jones & Laughlin Steel Corp.,
301 U.S. 1, 45 (1937); NLRB v. Tower Hosiery Mills, Inc., 180 F.2d 701, 705 (4th Cir.), 
cert, denied, 340 U.S. 811 (1950).

168 NLRB v. American Nat’l Ins. Co., 343 U.S. 395, 404 (1951) (fruitless marathon nego
tiations not required); NLRB v. United Clay Mines Corp., 219 F-2d 120 (6th Cir. 1955) (fail
ure to agree on seniority and grievance procedures); Proctor & Gamble Mfg. Co., 160 N.L.R.B. 
No. 36 (1966) (company insistence upon management-rights clause).

In General Elec. Co., 150 N.L.R.B. 192 (1964), vacated, 382 U.S. 528 (1965), the em
ployer had formulated its bargaining position before negotiations. Although there was a 
willingness to agree, other factors, including a massive communication program with the 
employees led the Board to find that the employer’s basic “take it or leave it" position was in 
bad faith. Id. at 194.

187 National Labor Relations Act § 9> reenacted by 61 Stat. 143 (1947), as amended, 29 
U.S.C. § 159 (1964).

188 To obtain recognition the union must present convincing evidence of majority support. 
NLRB v. Dahlstrom Metallic Doors Co., 112 F.2d 756 (2d Cir. 1940); see Colson Corp. v. 
NLRB, 347 F.2d 128 (8th Cir.), cert, denied, 382 U.S. 904 (1965); NLRB v. Philamon 
Labs., Inc., 298 F.2d 176 (2d Cir.), cert, denied, 370 U.S. 919 (1962).

189 National Labor Relations Act § 8(a)(5), reenacted by 61 Stat. 141 (1947), 29 U.S.C. 
§ 158(a)(5) (1964).

179 Joy Silk Mills, Inc. v. NLRB, 87 U.S. App. D.C. 360, 369, 185 F.2d 732, 741 (1950), 
cert, denied, 341 U.S. 914 (1951). In Amalgamated Clothing Workers v. NLRB, 365 F.2d 
898 (D.C. Cir. 1966), the issue of good-faith doubt was remanded to the Board since the em
ployer’s reliance on the expression of opposition to the union would have been nullified by the 
coercive action of the company’s floorladies if they were found to be supervisory personnel.

171 Lebanon Steel Foundry v. NLRB, 76 U.S. App. D.C. 100, 130 F.2d 404, cert, denied, 
317 U.S. 659 (1942).

172 The act of signing such a card cannot be contradicted by the employee’s misunderstand
ing of its purpose. Colson Corp. v. NLRB, 347 F.2d 128 (8th Cir.), cert, denied, 382 U.S. 
904 (1965); NLRB v. Winn-Dixie Stores, Inc., 341 F.2d 750 (6th Cir.), cert, denied, 382 
U.S. 830 (1965).

173 Cumberland Shoe Corp., 144 N.L.R.B. 1268 (1963), enforced, 351 F.2d 917 (6th Cir. 
1965); see NLRB v. C. J. Glasgow Co., 356 F.2d 476 (7th Cir. 1966) (sole purpose not rep
resented to be election); Happach v. NLRB, 353 F.2d 629, 631 (7th Cir. 1965) (sole purpose 
not represented to be election); NLRB v. Koehler, 328 F.2d 770 (7th Cir. 1964) (purpose

Authorization Cards. A union may become an authorized repre
sentative either by a National Labor Relations Board election10' or by 
obtaining authorization cards from a majority of the employees.108 The 
employer must then recognize the union as the bargaining agent of the 
employees1 ,,J unless there is a good-faith doubt about the union’s majority 
status.1'0 The basic problem is to determine whether the employee 
clearly intended to authorize the union to act as his bargaining agent.1'1 
While signing an authorization card which unambiguously represents it
self to have the purpose of authorizing the union to bargain for him is 
clear evidence of the signing employee’s intent,165 * * 168 * * 171 172 the card will be invalid 
if the union separately represented to him that the sole purpose of the 
card was to obtain an election.173 An authorization card which is am
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biguous may be invalid if there were additional representations that the 
card was solicited for the purpose, but not necessarily the sole purpose, of 
an NLRB election.* 174 175 176 * 178 179

stated to be an election, not representation). See generally Note, 33 U. Chi. L. Rev. 387, 392- 
97 (1966).

In IUE v. NLRB, 122 U.S. App. D.C. 145, 352 F.2d 361, cert, denied, 382 U.S. 902 
(1965), the card contained a statement that its purpose was to obtain an election, and in 
smaller type referred to an authorization for collective bargaining. The Board had deter
mined that there was no testimony that the union represented to the individual employees that 
the sole purpose of the cards was to obtain an election, S.N.C. Mfg. Co., 147 N.L.R.B. 809 
(1964), and the court approved the cards, 122 U.S. App. D.C. at 146, 352 F.2d at 362. 
Judge Burger, concurring, questioned the use of dual-purpose cards, citing a Fifth Circuit case 
which had disapproved them. Id. at 147, 352 F.2d at 363, citing NLRB v. Peterson Bros., 
342 F.2d 221 (5th Cir. 1965). But see International Union, UAW v. NLRB, 363 F.2d 702 
(D.C. Cir. 1966).

174 NLRB v. Peterson Bros., supra note 173; Morris & Associates, Inc., 138 N.L.R.B. 
1160, 1177 (1962); cf. Bauer Welding & Metal Fabricators, Inc. v. NLRB, 358 F.2d 766, 775 
(8th Cir. 1966) (coveting letter created ambiguity as to purpose of cards).

175 363 F.2d 702 (D.C. Cir. 1966). The court found that the refusal-to-bargain claim 
was not barred by the six-month statute of limitations in § 10(b) of the National Labor Rela
tions Act, reenacted by 61 Stat. 146 (1947), 29 U.S.C. § 160(b) (1964), distinguishing Ma
chinists Local 1424 v. NLRB, 362 U.S. 411 (I960). In order to find company action within 
the six-month period prior to the filing of the complaint, the court adopted the continuing-re
fusal theory, accepting the Board’s finding that "the Company’s determination to refuse to 
recognize and bargain was actively implemented in the months following its [initial refusal] 
... by its efforts to undermine the Union.” 363 F.2d at 706; see Local 152 v. NLRB, 120 U.S. 
App. D.C. 25, 28, 343 F.2d 307, 310 (1965) (continuing demand not needed in face of con
tinuing refusal). Compare Machinists Local 1424 v. NLRB, supra at 416 (action by employer 
during six-month period lawful).

176 363 F.2d at 705.
Ibid.-, cf. Cumberland Shoe Corp., 144 N.L.R.B. 1268 (1963), enforced, 351 F.2d 

917 (6th Cir. 1965). The court rejected NLRB v. Peterson Bros., 342 F.2d 221 (5th Cir. 
1965), and held that a dual purpose did not make the cards ambiguous. 363 F.2d at 705; 
accord, NLRB v. C. J. Glasgow Co., 356 F.2d 476, 478 (7th Cir. 1966).

178 363 F.2d at 705.
179 Ibid.-, accord, NLRB v. C. J. Glasgow Co., 356 F.2d 476 (7th Cir. 1966).
180 365 F.2d 898 (D.C. Cir. 1966).
181 Id. at 907. On its face the card made no mention of the union, but referred to provi

sions on the reverse side which contained a detailed statement about authorization of the 
union as bargaining agent.

The court considered authorization cards in two cases decided this 
term. In International Union, UAW v. NLRB,17''’ the purpose of the 
cards, expressly authorizing the union to act as bargaining representa
tive,1'6 was unambiguous despite a reference to an NLRB election in 
small print,1" and no inquiry into the subjective intent of the employees 
was permitted.1 ,s Since there was no extrinsic representation to the em
ployees that the sole purpose of the cards was an election, the cards were 
held valid.1'9 Amalgamated Clothing Workers v. NLRB180 presented a 
more difficult problem for the court because the purpose of the cards was 
not clearly stated.181 The company contended that a majority of the 
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employees had not clearly designated the union as their bargaining 
representative.182 The court found that the cards were ambiguous, and 
indicated that if, as the company attempted to show, the union had 
represented that the cards were to authorize an NLRB election, an infer
ence could be drawn that the only reason that the employee signed the 
card was to obtain an election.183 The court further found that the com
pany failed to sustain its burden of proving that a sufficient number of 
employees were so informed,184 and upheld the Board’s finding that valid 
authorization cards had been signed by a majority of the employees as 
supported by substantial evidence on the record.185

182 Id. at 906; see Morris & Associates, Inc., 138 N.L.R.B. 1160, 1177 (1962). Since the 
cards were not clear, it was not necessary to prove that the union represented the sole purpose 
of the cards to be an election.

183 365 F.2d at 907. Compare IUE v. NLRB, 122 U.S. App. D.C. 145, 352 F.2d 361, 
cert, denied, 382 U.S. 902 (1965). There the cards were upheld, though unclear, since no 
additional representations were made to the employees.

184 The company made a defective proffer of testimony which the examiner rejected as 
not containing a valid objection since it did not indicate that the testimony would show the 
understanding of the employee with respect to the purpose of the cards. 365 F.2d at 908.

Ibid. For discussion of the free-speech issue in this case see notes 201-07 infra and 
accompanying text.

188 NLRB v. Darlington Veneer Co., 236 F.2d 85 (4th Cir. 1956); NLRB v. Reed & 
Prince Mfg. Co., 205 F.2d 131, 136 (1st Cir.), cert, denied, 346 U.S. 887 (1953); see Man
ning v. American Airlines, Inc., 329 F.2d 32, 35 (2d Cir.), cert, denied, 379 U.S. 817 (1964); 
Vanderbilt Prods., Inc. v. NLRB, 297 F.2d 833 (2d Cir. 1961); Switchmen’s Union v. Southern 
Pac. Co., 253 F.2d 81, 84 (9th Cir. 1957) (on rehearing), cert, denied, 358 U.S. 818 (1958).

187 363 F.2d 272 (D.C. Cir. 1966), cert, denied, 35 U.S.L. Week 3127 (U.S. Oct. 10, 
1966).

788 Id. at 274.
189 Id. at 275. The company took the position that collection of dues was the union’s 

function, and that it would not assist the collection by checking off the dues.
190 The company was at the time checking-off United States savings bonds, health in

surance, and United Fund from the employees’ wages. Id. at 274-75.
491 The Board found that the employer’s hard bargaining was a facade to conceal its pur

pose of frustrating the bargaining procedure. Id. at 273; see NLRB v. Insurance Agents’ 

Checkoff of Union Dues. Whether the employer should check
off union dues is subject to the duty to bargain in good faith.186 In 
United Steelworkers v. NLRB1*' the union requested that dues be 
checked-off by the employer because no union office was located in the 
vicinity and the employees were spread over a thirty-mile radius from the 
plant, presenting a substantial communication problem for the union.188 
After four years of negotiations, the parties had not reached an agreement 
due to the company’s refusal to "aid and comfort” the union by consid
ering a proposal for collection of dues on company property.189 Since 
the company had no general policy against checkoff190 and advanced no 
other reason for its refusal to consider the provision, the court found that 
the refusal was intended to frustrate the bargaining procedure,191 and en
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forced the National Labor Relations Board’s order to bargain in good 
faith.192

Int’l Union, 361 U.S. 477 (I960) (parties must demonstrate willingness to agree); Roanoke 
Iron & Bridge Works, Inc., 160 N.L.R.B. No. 17 (1966) (refusal to check-off based on belief 
union would not survive).

192 363 F.2d at 276. The Board had issued two orders directing the employer to bar
gain in good faith. The first was summarily enforced by the Fourth Circuit; the second 
was the subject of this action.

Judge Miller, dissenting, found the union refusal to agree to a contract without a checkoff 
provision equally in bad faith, and considered the majority opinion contrary to the express 
terms of § 8(d) of the National Labor Relations Act, added by 61 Stat. 142 (1947), 29 U.S.C. 
§ 158(d) (1964), which provides that the obligation to bargain in good faith "does not com
pel either party to agree to a proposal.” 363 F.2d at 277; see NLRB v. Herman Sausage Co., 
275 F.2d 229 (5th Cir. I960).

193 NLRB v. Katz, 369 U.S. 736 (1962).
194 E.g., American Ship Bldg. Co. v. NLRB, 380 U.S. 300, 310 (1965) (lockout intended 

to force end of labor dispute); Textile Workers v. Darlington Mfg. Co., 380 U.S. 263 (1965) 
(liquidation of entire business valid despite antiunion motives). Lockouts or liquidation of 
business may, under certain conditions, not violate § 8(a)(3). National Labor Relations 
Act § 8 (a) (3), as amended, 61 Stat. 140 (1947), as amended, 29 U.S.C. § 158(a)(3) (1964). 
The impasse must not have resulted from the employer’s unfair labor practices. Industrial 
Union of Marine Workers v. NLRB, 320 F.2d 615 (3d Cir. 1963).

190 NLRB v. Erie Resistor Corp., 373 U.S. 221 (1963) (awarding superseniority to re
placements); see Radio Officers’ Union v. NLRB, 347 U.S. 17, 45 (1954); NLRB v. Mackay 
Radio & Tel. Co., 304 U.S. 333, 347 (1938).

1" American Ship Bldg. Co. v. NLRB, 380 U.S. 300, 311 (1965); Radio Officers’ Union 
v. NLRB, 347 U.S. 17 (1954); see NLRB v. Katz, 369 U.S. 736, 747 (1962) (finding of 
subjective bad faith unnecessary where action occurred before impasse). The Court left 
open the possibility that unilateral action concerning conditions of employment could be 
justified. Id. at 748; see NLRB v. Tex-Tan, Inc., 318 F.2d 472, 482 (1963) (unilateral imple
mentation of planned wage increase after impasse). Where the effect on union mem
bership is insubstantial, there must be independent evidence of an antiunion motivation. 
NLRB v. Brown, 380 U.S. 278, 287-88 (1965). The Court will consider the actual 
consequences of the act along with the professed consequences and will weigh "the interests 
of employees in concerted activity against the interest of the employer in operating his business 
in a particular manner.” NLRB v. Erie Resistor Corp., 373 U.S. 221, 229 (1963).

197 355 F.2d 842 (D.C. Cir. 1966).
108Reenacted by 61 Stat. 141 (1947), 29 U.S.C. § 158(a)(5) (1964).

Unilateral Employer Action. The duty to bargain in good faith
prohibits an employer from taking action during negotiations on the sub
jects of bargaining.193 After an impasse has been reached, the employer 
may act to improve his position194 * unless the action is solely to discourage 
union membership,19;> or so devoid of economic validity that a finding of 
bad faith on the part of the employer is unnecessary.196 197

In Dallas Gen. Drivers v. NLRB,137 the union claimed that the em
ployer had violated Section 8(a)(5) of the National Labor Relations 
Act19s by refusing to bargain with the union and by unilaterally reducing 
wages. The employer attempted to justify the action on the grounds that 
an impasse in the bargaining had been reached. Since the determination 
of a bargaining impasse is factual, the court considered the history of the 
negotiations and concluded that the refusal of the employer to agree to 
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an increase in wages coupled with union insistence at first on an increase 
and later on a contract at the same pay scale resulted in an impasse.190 
The court held that since there was no set formula or definition to apply, 
the finding of an impasse must be made with specific attention to the in
dividual case.200

199 355 F.2d at 844.
299 Id. at 845.
201 Added by 61 Stat. 142 (1947), 29 U.S.C. § 158(c) (1964).
292 NLRB v. Virginia Elec. & Power Co., 314 U.S. 469 (1941); NLRB v. Fulton Bag 

& Cotton Mills, 175 F.2d 675 (5th Cir. 1949); Cary Lumber Co., 102 N.L.R.B. 406 (1953); 
cf. Towne v. Eisner, 245 U.S. 418 (1918).

293 Compare Suprenant Mfg. Co., 144 N.L.R.B. 507 (1963), and Wellington Mill Div., 
West Point Mfg. Co., 141 N.L.R.B. 819 (1963), with Suprenant Mfg. Co. v. NLRB, 341 F.2d 
756 (6th Cir. 1965), and Wellington Mill Div., West Point Mfg. Co. v. NLRB, 330 F.2d 579 
(4th Cir.), cert, denied, 379 U.S. 882 (1964).

29^ 365 F.2d 898 (D.C. Cir. 1966).
295 364 F.2d 682 (D.C. Cir. 1966).
296 The posters of both employers were similar. After indicating that the company was 

aware of the union’s organizational plans, the Truck Drivers poster stated:
(1) This matter is .. . one of concern to the Company. It is also ... a matter of 
serious concern to you and our sincere belief is that if the Union were to get in here 
it would not work to your benefit but, in the long run would itself operate to your 
serious harm.
(2) It is our intention to oppose the Union and by every proper means to prevent 
it from coming into this operation.

Id. at 683 n.l. (Emphasis in original.)
In another free-speech case the court affirmed a grant of summary judgment, and rejected 

the union’s contention that it had been denied an adequate opportunity to reach the em
ployees, failing to find any deprivation of first amendment rights by the alleged lack of cam
paign opportunities. International Bhd. of Teamsters v. National Mediation Bd., 363 F.2d 
311 (D.C. Cir. 1966), petition for cert, filed, 35 U.S.L. Week 3075 (U.S. Aug. 23, 1966) 
(No. 470).

297 In Amalgamated Clothing Workers, the court indicated that the coercive effect of

Employer Unfair Labor Practices

Free Speech. Section 8(c) of the National Labor Relations
Act201 allows an employer to express his views on union affairs "if such 
expression contains no threat of reprisal or force.” Language which on 
its face does not appear threatening may be rendered coercive by the 
surrounding circumstances.202 Traditionally, the circuits have taken a 
narrower view of what constitutes coercive words than has the National 
Labor Relations Board.203 In Amalgamated Clothing Workers v. 
NLRB™* and Truck Drivers v. NLRB™5 the court continued this trend 
in reviewing two decisions of the NLRB which had held certain posters 
to be coercive and unfair labor practices.200 In each case the union had 
claimed that its organizational efforts were being unlawfully interfered 
with by the employer. The court reversed both cases on the ground that 
the Board did not make findings of fact sufficient to establish that the 
surrounding circumstances rendered innocuous language coercive."0' * * * 292 293 * 295 296 297



138 The Georgetown Law Journal [Vol. 55: 110

Employer Polls. The NLRB has asserted that an employer can
legitimately poll employees to determine a union’s majority status or to 
accumulate information for his defense at trial.* 208 In International 
Union of Operating Eng’rs v. NLRB,209 the court considered whether an 
interrogation of the employees by an "open, signed poll” violated Section 
8(a)(1) of the National Labor Relations Act210 or was permissible 
“free speech.”211 The employer took a poll to determine whether the 
union represented a majority of the employees for collective-bargaining 
purposes, but called no meeting with the employees to discuss whether 
they desired a union contract, made no assurances that there would be no 
reprisals, presented the ballot to the employees personally or through his 
foreman, and knew at the time each man signed how he voted. Further, 
the question on the ballot was equivocal and not "directed to an ascer
tainment of union affiliation of the employees or of their activities, pro 

speech cannot be based only upon the authority of the Board’s precedents, but must include 
an assessment of the particular facts in each case. 365 F.2d at 910.

Amalgamated Clothing Workers also held that there was no evidence of a discriminatory 
application of a no-solicitation rule, even though the employer had allowed anti-union solici
tation, because the rule was never enforced against the union. Id. at 910-11; see NLRB v. 
United Steelworkers, 357 U.S. 357 (1958); Sinko Mfg. & Tool Co., 149 N.L.R.B. 301 (1964), 
modified, 154 N.L.R.B. No. 117 (1965). But see Niskayuna Consumers Co-op., 155 N.L.R.B. 
No. 23 (1965); Campco Plastics Co., 142 N.L.R.B. 1272 (1963); Allen-Morrison Sign Co., 
79 N.L.R.B. 904 (1948).

208 Johnnie’s Poultry Co., 146 N.L.R.B. 770 (1964), rev’d on other grounds, 344 F.2d 
617 (8th Cir. 1965); see Offner Electronics, Inc., 134 N.L.R.B. 1064 (1961); May Dep’t 
Stores Co., 70 N.L.R.B. 94 (1946), enforced, 162 F.2d 247 (8th Cir.), cert, denied, 332 U.S. 
808 (1947).

The Board held that interrogation of employees was unlawful per se in Standard-Coosa- 
Thatcher Co., 85 N.L.R.B. 1358 (1949), but five years later repudiated this position, de
claring that "the test is whether, under all the circumstances, the interrogation reasonably 
tends to restrain or interfere with the employees in the exercise of rights guaranteed by the Act.” 
Blue Flash Express, Inc., 109 N.L.R.B. 591, 593 (1954). The Board has added certain 
criteria to safeguard against coercive interrogation:

[T]he employer must communicate to the employee the purpose of the questioning, 
assure him that no reprisal will take place, and obtain his participation on a volun
tary basis; the questioning must occur in a context free from employer hostility to 
union organization and must not be itself coercive in nature; and the questions must 
not exceed the necessities of the legitimate purpose ....

Johnnie’s Poultry Co., supra at 775; see Martin Sprocket & Gear Co. v. NLRB, 329 F.2d 417 
(5th Cir. 1964). Compare NLRB v. M. J. McCarthy Motor Sales Co., 309 F.2d 732 (7th Cir. 
1962) (coercive atmosphere), with NLRB v. Larry Faul Oldsmobile Co., 316 F.2d 595 (7th 
Cir. 1963) (interrogation spontaneous with no assurances against reprisals). See generally 
Bok, The Regulation of Campaign Tactics in Representation Elections Under the National 
Labor Relations Act, 78 Harv. L. Rev. 38 (1964).

The courts have agreed with the NLRB that interrogation is not unlawful per se; the facts 
surrounding the interrogation must be considered to determine whether it violates the Na
tional Labor Relations Act. Daniel Constr. Co. v. NLRB, 341 F.2d 805 (4th Cir.), cert, 
denied, 382 U.S. 831 (1965); Salinas Valley Broadcasting Corp. v. NLRB, 334 F.2d 604 
(9th Cir. 1964).

209353 f 2d 852 (D.C. Cir. 1965).
2’0 Reenacted by 61 Stat. 140 (1947), 29 U.S.C. § 158(a) (1) (1964).
211 See text accompanying note 201 supra.
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or con.”212 The court found that the "tactics here utilized, the technique 
employed, [and] . . . the form in which ascertainment of the attitude of 
the men was sought” failed to safeguard the rights of the employees and 
was outside the penumbra of the free-speech provision.213

212 353 F.2d at 855.
213 Id. at 856; see Johnnie’s Poultry Co., 146 N.L.R.B. 770 (1964), enforcement denied, 

344 F.2d 617 (8th Cir. 1965) (proper criteria for employee interrogation).
Added by 61 Stat. 139 (1947), 29 U.S.C. § 152(13) (1964).

215 International Longshoremen’s Union (Sunset Line & Twine Co.), 79 N.L.R.B. 1487, 
1507 (1948). A union contended that it was not liable for the secondary activity by its 
members, but the court upheld the Board’s findings as supported by evidence of a “course of 
events or pattern” of conduct by the union. Local 349, Int’l Bhd. of Elec. Workers v. 
NLRB, 357 F.2d 579, 580 (D.C. Cir. 1966).

216 International Bhd. of Pulp Workers (Solo Cup Co.), 144 N.L.R.B. 421, enforced, 
337 F.2d 608 (4th Cir. 1964); UMW (Blue Diamond Coal Co.), 143 N.L.R.B. 795 (1963).

217 350 F.2d 791 (D.C. Cir. 1965), cert, denied, 383 U.S. 943 (1966).
218 122 U.S. App. D.C. 74, 351 F.2d 771 (1965), Circuit Note: 1964-1965 Term 348-49. 

The court imposed liability on a union local not a "labor organization” within the meaning 
of the National Labor Relations Act § 2(5), reenacted by 61 Stat. 138 (1947), 29 U.S.C. § 
152(5) (1964), because it was an agent of the parent international which fell within the 
definition of §2(5).

219 Ch. 347, 44 Stat. 577 (1926) (codified in scattered sections of 15, 18, 28, 45 U.S.C.). 
Railroad employees are expressly excluded from the National Labor Relations Act § 2(3), 
as amended, 61 Stat. 137 (1947), 29 U.S.C. § 152(3) (1964).

229 See Alcoa S.S. Co. v. FMC, 121 U.S. App. D.C. 144, 348 F.2d 756 (1965). "Where 
Congress has consistently made express its delegation of a particular power, its silence is strong 
evidence that it did not intend to grant the power.” Id. at 146, 348 F.2d at 758. Chief Judge 
Bazelon, dissenting in 1BEW, felt that Alcoa led to the conclusion that "Congress’ failure to 
forbid secondary boycotts under the Railway Act implies its acquiescence in such behavior by 
railroad employees.” 350 F.2d at 792-93.

Union Unfair Labor Practices

Agent of a Labor Organization. Section 2(13) of the National
Labor Relations Act214 applies to unions the common-law rule of liability 
for the acts of their agents;215 unions acting as joint venturers can be held 
jointly liable as partners.216 In International Bhd. of Elec. Workers v. 
NLRB,2'1 the court extended its decision in International Organization of 
Masters v. NLRB,2'3 to find that four unions subject to the Railway La
bor Act210 218 219 were also subject to the provisions of the NLRA because they 
acted as joint venturers with labor organizations which were subject to 
the latter act. Chief Judge Bazelon dissented, urging that the relation
ship here was much more attenuated than that in International Organi
zation of Masters’, since the conduct of the unions involved was not for
bidden by the Railway Labor Act, to which they were primarily subject, 
the court should not interfere with the scheme of that act by applying 
the NLRA where Congress did not intend it to be applied.220
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Recognitional 'Picketing. Section 8(b)(7)(C) of the National
Labor Relations Act221 prohibits picketing which has the objective of ob
taining recognition as a bargaining representative, unless a recognition 
petition is filed under section 9(c)222 within a reasonable time after the 
picketing is commenced. Picketing which has the sole object of inform
ing the public that the employer does not meet the area standards of 
employment conditions is not prohibited by section 8(b)(7)(C).223 Pick
eting with both recognitional and informational objectives is lawful pro
vided that the purpose of the picketing is informational.224 In Centralia 
Bldg. & Constr. Trades Council v. NLRB,225 the union set up a picket line 
to compel a nonunion employer to sign a "settlement agreement” which 
would have required the employer to pay wages and fringe benefits ac
cording to the union scale.226 227 The court ruled that recognition was the 
immediate object of the picketing,221 and held that the union violated 
section 8(b)(7)(C).228

221 Added by 73 Stat. 544 (1959), 29 U.S.C. § 158(b) (7) (C) (1964).
222 61 Stat. 144 (1947), as amended, 73 Stat. 542 (1959), 29 U.S.C. § 159(c) (1964).
223 Houston Bldg. & Constr. Trades Council (Claude Everett Constr. Co.), 136 N.L.R.B. 

321 (1962) (picketing to protest substandard wages); see Local 741, United Ass’n of Journey- 
men-Apprentices of the Plumbing Indus. (Keith Riggs Plumbing & Heating Contractor), 
137 N.L.R.B. 1125 (1962) (no recognitional object though employees joined union after 
picketing began); Operative Plasterers’ Union (Penny Constr. Co.), 144 N.L.R.B. 1298 
(1963) (picketing unlawful in light of union agent’s statement of organizational object).

224 Smitley v. NLRB, 327 F.2d 351 (9th Cir. 1964) (distinguishing purpose and object 
under § 8(b) (7) (C) ); NLRB v. Local 3, Int’l Bhd. of Elec. Workers, 317 F.2d 193 (2d Cir. 
1963) (picketing to inform public lawful despite long-range recognitional objective).

225 363 F.2d 699 (D.C. Cir. 1966).
226 The employer was to adjust the wages to conform with changes in the union scale, 

and the union was to be allowed to inspect the employer’s books to insure that the agree
ment was enforced. Id. at 700-01.

227 In finding a recognitional purpose the court relied on the failure of the union to 
inquire about the employer’s wage scale before beginning picketing the premises. Id. at 701. 
Compare United Bhd. of Carpenters (Cascade Employers’ Ass’n), 151 N.L.R.B. 1378 (1965) 
(no knowledge of employer’s pay scale, held purpose recognitional), with Knapp v. Inter
national Bhd. of Elec. Workers, 237 F. Supp. 813 (W.D. Wis. 1964) (knowledge of em
ployer’s substandard pay scale, held purpose informational). Numerous requests for recog
nition prior to picketing are evidence of a recognitional purpose. See, e.g., Building & Constr. 
Trades Council (Fisher Constr. Co.), 149 N.L.R.B. 1629 (1964), enforced, 359 F.2d 62 (3d 
Cir. 1966); Local 130, Bhd. of Painters (Joiner, Inc.), 135 N.L.R.B. 876 (1962).

228 The court conceded that a union may validly be concerned -with maintaining area 
standards to protect the union employers from an economic disadvantage in the form of 
higher labor costs. See Meat & Highway Drivers v. NLRB, 118 U.S. App. D.C. 287, 
293, 335 F.2d 709, 715 (1964); Truck Drivers v. NLRB, 118 U.S. App. D.C. 149, 158, 334 
F.2d 539, 548, cert, denied, 379 U.S. 916 (1964).

229 See, e.g., Minneapolis Star & Tribune Co., 109 N.L.R.B. 727 (1954); Administrative 
Decision of NLRB Gen. Counsel, Case No. SR-1033 (I960), 47 L.R.R.M. 1100; Administra
tive Decision of NLRB Gen. Counsel, Case No. M-45 (1957), 39 L.R.R.M. 1307; Adminis

Pines Imposed by Union. To maintain internal discipline,
unions may impose fines upon members229 provided the fines do not 



1966] Circuit Note: Civil 141

coerce employees in the exercise of their section 7 rights.2 0 Roberts v. 
NLRB~"} held that a union committed an unfair labor practice when it 
imposed a fine upon a union member for filing charges with the NLRB 
without first exhausting his remedies within the union organization. 
Section 8(b)(1)(A) of the National Labor Relations Act makes it an un
fair labor practice for a union to restrain or coerce the free exercise of 
employee rights provided that "this . . . shall not impair the right of a 
labor organization to prescribe its own rules with respect to the acquisi
tion or retention of membership therein.”230 231 232 The court said that the 
employee had "stepped beyond the internal affairs of the Union and into 
the public domain” so that forbidding the union to fine him was not an 
intrusion into union internal affairs.233

trative Decision of NLRB Gen. Counsel, Case No. 1054 (1954), 2 CCH Lab. L. Rep. 5 
3850.4053.

230 National Labor Relations Act § 7, as amended, 61 Stat. 140 (1947), 29 U.S.C. § 157 
(1964). This section establishes the right of employees to organize for the purpose of collec
tive bargaining or other mutual aid or protection or to refrain from the same except as 
limited by a valid union-shop agreement. See Allis-Chalmers Mfg. Co. v. NLRB, 358 F.2d 
656 (7th Cir.) (rehearing en banc), cert, granted, 35 U.S.L. WEEK 3124 (U.S. Oct. 10, 
1966); Local 138, Int’l Union of Operating Eng’rs (Charles S. Skura), 148 N.L.R.B. 679 
(1964). The NLRB had formerly required that the union engage in violence or infringement 
of job rights before an unfair labor practice would be found. See, e.g., International Wood
workers (W. T. Smith Lumber Co.), 116 N.L.R.B. 507 (1956), enforced, 243 F.2d 745 (5th 
Cir. 1957) (threats of violence against employees who intended to cross picket line) ; Local 283, 
UAW (Wisconsin Motor Corp.), 145 N.L.R.B. 1097 (1964) (union fine for exceeding work 
quota upheld since no threat to job right). The Board affirmed the union’s right to expel a 
union member who filed a decertification petition. Tawas Tube Prods., Inc., 151 N.L.R.B. 46 
(1965).

231 350 F.2d 427 (D.C. Cir. 1965); accord, Ryan v. International Bhd. of Elec. Work
ers, 361 F.2d 942 (7th Cir. 1966), cer/. denied, 35 U.S.L. WEEK 3163 (U.S. Nov. 7, 1966); 
Cannery Workers (Van Camp Sea Food Co.), 159 N.L.R.B. No. 47 (1966).

232 Added by 61 Stat. 141 (1947), 29 U.S.C. § 158(b)(1)(A) (1964).
233 350 F.2d at 429. Section 101(a) (4) of the Labor-Management Reporting and Dis

closure Act states that any union member "may be required to exhaust reasonable hear
ing procedures (but not to exceed a four-month lapse of time) within such organization, 
before instituting legal or administrative proceedings against such organizations or any officer 
thereof . . . .” 73 Stat. 522 (1959), 29 U.S.C. § 411(a)(4) (1964). The court viewed 
this proviso as authorizing the "agency or court to which the member comes ... to withhold 
the exercise of its authority,” but not as "freeing the union itself to impose a fine for failure 
of a member to exhaust such procedures.” 350 F.2d at 430.

23‘ Added by 73 Stat. 543 (1959), 29 U.S.C. § 158(e) (1964).

Secondary Boycotts

Subcontracting Clauses. Section 8(e) of the National Labor Re
lations Act234 provides that it is an unfair labor practice for an employer 
and union to agree that the employer will "cease or refrain from . . . 
dealing in any of the products of any other employer, or to cease doing 
business with any other person . . . .” The legality of subcontracting 
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clauses is dependent upon the distinction between primary and secondary 
objectives.235 A clause which limits subcontracting to employers who 
have contracts with the union is a forbidden secondary activity2 "6 since its 
purpose is to protect or advance the union’s interest rather than the work 
unit’s security.23' If the members of a work unit desire to protect the 
work which is fairly claimable by them, the contract may prohibit all 
subcontracts, thereby requiring the employer to perform all work with 
his own employees,238 or the contract may require the subcontractor’s 
labor costs to meet the standards of the union employer, thereby remov
ing the economic incentive to subcontract.239 Such action is permissible 
since the objective is primary — to protect the workers with whom the 
contract is signed.240

235 Although § 8(e) does not explicitly distinguish between primary and secondary activity, 
§ 8(b)(4)(ii)(B), which forbids enforcement of the same practices that § 8(e) forbids 
contracting for, has an exculpatory proviso which states that "nothing contained in this 
clause (B) shall be construed to make unlawful, where not otherwise unlawful, any primary 
strike or primary picketing . . . .” Added by 73 Stat. 543 (1959), 29 U.S.C. § 158 (b) (4) 
(ii) (B) (1964). Case authorities under both sections can be used interchangeably to deter
mine what form of subcontracting clauses are valid. See Northeastern Indiana Bldg. & Constr. 
Trades Council v. NLRB, 352 F.2d 696 (D.C. Cir. 1965); Retail Clerks Union v. NLRB, 111 
U.S. App. D.C. 246, 296 F.2d 368 (1961).

The court emphasized again this term that the objective of the contract clause itself, 
rather than the objective of either party standing alone, determines whether the clause violates 
§ 8(e). After the court’s 1964 decision in Meat & Highway Drivers v. NLRB, 118 U.S. 
App. D.C. 287, 335 F.2d 709 (1964), the NLRB reopened the record in the case to inquire 
into the union’s object in attempting to secure the union-standards clause. In response, 
the court directed that the contract clause, whose operation had been suspended during litiga
tion, be allowed to go into effect, repeating its 1964 statement that "the union’s object is 
not an element of the unfair labor practice.” Meat & Highway Drivers v. NLRB, 348 F.2d 
803, 804 (D.C. Cir. 1965), quoting Meat & Highway Drivers v. NLRB, 118 U.S. App. 
D.C. 287, 294, 335 F.2d 709, 716 (1964). (All italicized in 1965 decision.)

236 See, e.g., NLRB v. Joint Council of Teamsters, 338 F.2d 23 (9th Cir. 1964); District 
9, Infl Ass’n of Machinists v. NLRB, 114 U.S. App. D.C. 287, 315 F.2d 33 (1962). The 
construction industry is allowed to include such clauses in contracts, but may not enforce 
them by economic coercion. See, e.g., Local 1976, United Bhd. of Carpenters, 357 U.S. 93 
(1958); Orange Belt Dist. Council of Painters v. NLRB, 117 U.S. App. D.C. 233, 328 
F.2d 534 (1964).

237 See, e.g., NLRB v. Joint Council of Teamsters, supra note 236; District 9, Int’l Ass’n 
of Machinists v. NLRB, supra note 236; Sheet Metal Workers (Johnson Serv. Co.), 156 
N.L.R.B. No. 79 (1966).

238 See, e.g., Meat & Highway Drivers v. NLRB, 118 U.S. App. D.C. 287, 335 F.2d 709 
(1964); Service Employees’ Union (Superior Souvenir Book Co.), 148 N.L.R.B. 1033 
(1964). If a no-subcontracting clause has as its objective economic pressuring of a secondary 
employer, it will be held to violate § 8(e). See Retail Clerks Union v. NLRB, 111 U.S. 
App. D.C. 246, 296 F.2d 368 (1961); Retail Clerks Union (Food Employer's Council, Inc.), 
155 N.L.R.B. No. 74 (1965).

239 See, e.g., Meat & Highway Drivers v. NLRB, 118 U.S. App. D.C. 287, 335 F.2d 709 
(1964); Truck Drivers Union v. NLRB, 118 U.S. App. D.C. 149, 334 F.2d 539, cert, denied, 
379 U.S. 916 (1964); Orange Belt Dist. Council of Painters v. NLRB, 117 U.S. App. D.C. 
233, 328 F.2d 534 (1964); Highway Truck Drivers (S. C. McCormick, Inc.), 159 N.L.R.B. 
No. 1 (1966).

240 See Truck Drivers Union v. NLRB, supra note 239; Sheet Metal Workers (Johnson 
Serv. Co.), 156 N.L.R.B. No. 79 (1966).
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The court remanded to the National Labor Relations Board for fur
ther consideration a contract containing a "union standards” clause241 
in Lewis v. NLRB,242 reiterating the rule that such a clause does not vio
late section 8(e) if it is “germane to the economic integrity of the princi
pal work unit.”243 The court explicitly restricted the scope of claimable 
work, warning that "the clause may go beyond preservation of work for 
the contracting employees, and therefore fall within the ban of § 8(e).”244 

Picketing Clauses. In 1964, the court held that picket-line

241 The NLRB had found the clause violative of § 8(e) before the court decisions approving 
union-standards clauses. UMW (Bituminous Coal Operators Ass'n), 144 N.L.R.B. 228 
(1963), remanded sub nom. Lewis v. NLRB, 350 F.2d 801 (D.C. Cir. 1965); see cases cited 
note 239 supra.

242 350 F.2d 801 (D.C. Cir. 1965). The clause provided that any work done, directly or 
by subcontract, would be "produced under terms and conditions which are as favorable to the 
employees as those provided for in this contract.” Id. at 801 n.l.

243 Id. at 802, quoting Orange Belt Dist. Council of Painters v. NLRB, 117 U.S. App. D.C. 
233, 237, 328 F.2d 534, 538 (1964).

244 350 F.2d at 802. But see Meat & Highway Drivers v. NLRB, 118 U.S. App. D.C. 287, 
292, 335 F.2d 709, 714 (1964) (dictum). Judge Wright speculated that fairly claimable 
work might logically extend to nontraditional work of a kind for which the men of the unit 
have skills and experience.

245 Added by 73 Stat. 543 (1959), 29 U.S.C. § 158(e) (1964); see text accompanying 
note 234 supra.

246 Truck Drivers Union v. NLRB, 118 U.S. App. D.C. 149, 155, 334 F.2d 539, 545 
(1964). Primary picket lines are set up in a labor dispute which pertains to the relation
ship between an employer and his own employees. Secondary picket lines are directed at 
the employer’s relationship with a third party. See Local 761, Int’l Union of Elec. Workers 
v. NLRB, 366 U.S. 667, 672 (1961). The argument against all picket-line clauses is that 
the employer agrees to cease doing business with another employer when he contracts that 
his employees may respect picket lines at the other employer’s premises. See Truck Drivers 
Union (Patton Warehouse, Inc.), 140 N.L.R.B. 1474, 1477 (1963), modified in pertinent 
part, 118 U.S. App. D.G 149, 334 F.2d 539, cert, denied, 379 U.S. 916 (1964). The court 
said that refusal to cross a lawful primary picket line, absent a demonstrated secondary intent, 
is itself primary, and found ample support in the legislative history of the 1959 amend
ments for excepting primary activity and contract clauses protecting it from § 8(e)’s ban. 118 
U.S. App. D.C. at 153-55, 334 F.2d at 543-45.

247 Provided, That nothing contained in this subsection (b) shall be construed to 
make unlawful a refusal by any person to enter upon the premises of any employer 
(other than his own employer), if the employees of such employer are engaged in a 
strike ratified or approved by a representative of such employees whom such em
ployer is required to recognize under this Act ....

National Labor Relations Act § 8(b) (4), added by 61 Stat. 142 (1947), as amended, 29 
U.S.C. § 158(b) (4) (1964).

248 See Truck Drivers Union (Patton Warehouse, Inc.), 140 N.L.R.B. 1474 (1963), modi
fied in pertinent part, 118 U.S. App. D.C. 149, 334 F.2d 539, cert, denied, ?>1S> U.S. 916 
(1964); NLRB v. Rockaway News Supply Co., 345 U.S. 71, 80 (1953) (proviso permits

clauses do not violate section 8(e)245 246 by protecting the refusal to cross 
primary picket lines against employer discipline.240 In passing, the court 
accepted the NLRB’s assertion that the refusal to cross a picket line at 
another employer’s premises was valid under the proviso to section 
8(b)(4) 247 if the employees were engaged in a strike ratified by their au
thorized representative.248 The union in Drivers Union v. NLRB24i> 
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argued that a refusal to cross a secondary picket line was permissible if 
the conditions of the section 8(b)(4) proviso were met.* 250 251 The court, 
recognizing that its earlier language left open that possibility, held that 
"the proviso to section 8(b)(4) does not allow unions and companies to 
agree to protect a worker’s refusal to cross a prohibited picket line.”2dl 
The effect of these cases appears to be that a clause may validly protect 
the refusal to cross a primary picket line whether the proviso is satisfied 
or not, but that the refusal to cross a secondary picket line cannot be 
justified by a literal compliance with the section 8(b)(4) proviso. Under 
this interpretation it is doubtful whether the proviso retains any signifi
cance in section 8(e) picket-line cases.

a clause protecting refusal to cross picket line). The NLRB devoted a substantial portion of 
its 1963 opinion in Truck Drivers to the congressional discussion of whether § 8(e) would 
prohibit picket-line clauses; it argued that Congress made clear its approval of clauses which 
would incorporate into collective-bargaining agreements the rights which employees could 
have under the § 8(b)(4) proviso. 140 N.L.R.B. at 1477-81. The Board limited its ap
proval of picket-line clauses involving other employers to those which met the conditions of 
the § 8(b)(4) proviso. Id. at 1481. In several cases after the court of appeals’ decision in 
Truck Drivers, the NLRB seems to have accepted primary versus secondary rather than the 
§ 8(b)(4) proviso conditions as the test for validity of a picket-line clause under § 8(e). See, 
e.g., Building & Constr. Trades Council (Portofino Marina), 150 N.L.R.B. 1590 (1965); 
Teamsters Union (California Ass’n of Employers), 152 N.L.R.B. 780 (1965), modifying 
145 N.L.R.B. 1475 (1964). This was the NLRB’s position this term in Drivers Union v. 
NLRB, 361 F.2d 547, 550 (D.C. Cir. 1966).

24» 361 F.2d 547 (D.C. Cir. 1966).
250 Id. at 549. The union argued that allowing a worker to be fired for refusing to 

cross a secondary picket line would not significantly deter secondary boycotts since the 
picketed employer already had an action against the picketing union. In answer the court 
pointed out that the purpose of secondary boycott provisions is to limit the scope of labor 
disputes. Id. at 551. To a second union argument — that it would be onerous to require 
a worker to determine whether a picket line is primary or secondary — the court replied that 
employees have counsel, recent decisions "promise clarification,” and the § 8(b)(4) proviso 
conditions are perhaps no less difficult to interpret.

251 Ibid. (Emphasis added.) The court classified the language in Truck Drivers as dictum 
and said that the case’s holding concerned contracts outside the § 8(b)(4) proviso. Id. at 
550. The court looked to the legislative history of the 1959 amendments to reach this 
conclusion. Since the factual context involved truck drivers delivering building supplies, 
including ready-mix concrete, to construction sites, the union also raised the possibility 
that it might come under the construction industry exemption from § 8(e). See note 236 
supra. The court rejected this argument on the basis of a Second Circuit case, NLRB v. 
IBT, 342 F.2d 18 (2d Cir. 1965), enforcing 145 N.L.R.B. 484 (1963), and various NLRB 
decisions, e.g., Teamsters Union (Connecticut Sand & Stone Corp.), 138 N.L.R.B. 532 (1962), 
holding that ready-mix drivers do not engage in on-site construction work, as required for 
the exemption. 361 F.2d at 552.

252 Reenacted by 61 Stat. 147 (1947), 29 U.S.C. § 160(c) (1964). This power to take 
affirmative action was upheld in NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937).

Remedies

Reinstatement. Section 10(c) of the National Labor Relations
Act252 empowers the NLRB to take affirmative action to remedy unfair 
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labor practices. Reinstatement with or without back pay253 is the con
ventional remedial measure for an unfair labor practice based on dis
criminatory discharge of employees.2"4 When reinstatement is ordered, 
the employee must be returned to the position he held formerly or, if 
it no longer exists, to one which is substantially equivalent.25" Where 
an employee has been discharged for cause,256 * * * was an "economic striker” 
as opposed to an "unfair labor practice striker,”25' has engaged in activity 
which fosters industrial strife,2“8 or where an employee has refused an 
unconditional offer of reemployment by the employer,2“9 a reinstate
ment order will not issue.

233 Reinstatement and back pay are separate remedial measures; hence, reinstatement is not 
a condition precedent to back pay. NLRB v. International Ass’n of Heat Workers, 261 F.2d 
347 (1st Cir. 1958). As one court pointed out: "Back pay is often closely related to rein
statement but the remedies are not inextricably intertwined.” Bon Hennings Logging Co. 
v. NLRB, 308 F.2d 548, 556 (9th Cir. 1962).

254 NLRB v. Mackay Radio & Tel. Co., 304 U.S. 333, 348 (1938) (Board may award 
reinstatement as remedy); see NLRB v. Blades Mfg. Corp., 344 F.2d 998 (8th Cir. 1965) 
(discharged strikers); NLRB v. Keystone Freight Lines, 126 F.2d 414 (10th Cir. 1942) (em
ployees discharged for union activity); Continental Oil Co. v. NLRB, 113 F.2d 473 (10th Cir. 
1940) (retaliation for union activity by transferring or changing employees’ status); cf. Phelps 
Dodge Corp. v. NLRB, 313 U.S. 177 (1941).

While reinstatement is the conventional remedy, the Board may redress unfair labor 
practices with other remedial measures which effectuate the policies of the National Labor 
Relations Act. National Labor Relations Act § 10(c), reenacted by 61 Stat. 147 (1947), 
29 U.S.C. § 160(c) (1964), Virginia Elec. & Power Co. v. NLRB, 319 U.S. 533 (1943); 
Bon Hennings Logging Co. v. NLRB, 308 F.2d 548 (9th Cir. 1962); NLRB v. Waumbec 
Mills, Inc., 114 F.2d 226 (1st Cir. 1940); NLRB v. J. Greenebaum Tanning Co., 110 F.2d 
984 (7th Cir.), cert. denied, 311 U.S. 662 (1940).

233 NLRB v. American Aggregate Co., 305 F.2d 559 (Sth Cir. 1962); NLRB v. Draper 
Corp., 159 F.2d 294 (1st Cir. 1947); Chase Nat’l Bank, 65 N.L.R.B. 827, 829 (1946).

238 National Labor Relations Act § 10(c), reenacted by 61 Stat. 147 (1947), 29 U.S.C. § 
160(c) (1964); see NLRB v. Local 1229, Int’l Bhd. of Elec. Workers, 346 U.S. 464 (1953) 
(distribution of handbills defaming the quality of employer’s product).

237 NLRB v. Mackay Radio & Tel. Co., 304 U.S. 333, 345-46 (1938) (not unlawful 
to refuse reinstatement to economic strikers where replacements hired); Radiator Specialty 
Co. v. NLRB, 336 F.2d 495 (4th Cir. 1964) (no right to reinstatement where strike not 
result of unfair labor practice); NLRB v. Jackson Press, Inc., 201 F.2d 541 (7th Cir. 1953) 
(economic strikers have limited right of reinstatement). Economic strikers are entitled to rein
statement if replacements have not been hired. See Phillip Carey Mfg. Co., Miami Cabinet 
Div. v. NLRB, 331 F.2d 720, 725 (6th Cir.), cert, denied, 379 U.S. 888 (1964).

238Southern S.S. Co. v. NLRB, 316 U.S. 31 (1942) (mutinous work stoppages); 
NLRB v. Fansteel Metallurgical Corp., 306 U.S. 240 (1939) (sitdown strike with vio
lence); United Steelworkers v. NLRB, 100 U.S. App. D.C. 170, 243 F.2d 593 (1956), 
rev’d in part on other grounds, 357 U.S. 357 (1958) (abusive language towards non
strikers); NLRB v. Marshall Car Wheel & Foundry Co., 218 F.2d 409 (5th Cir. 1955) 
(illegal walkout to cause maximum plant damage and financial loss); NLRB v. Longview 
Furniture Co., 206 F.2d 274 (4th Cir. 1953) (profane language and assault).

239 NLRB v. Biscayne Television Corp., 337 F.2d 267 (5th Cir. 1964); Bon Hennings 
Logging Co. v. NLRB, 308 F.2d 548 (9th Cir. 1962); see Hatch Chevrolet, 136 N.L.R.B. 
284 (1962) (refusal of conditional offer does not forfeit reinstatement rights).

288 NLRB v. Kohler Co., 351 F.2d 798 (D.C. Cir.), cert, denied, 382 U.S. 836 (1965). 
The NLRB is authorized to enforce its orders by petitioning the court of appeals. National 

The NLRB brought a civil contempt proceeding260 against the Kohler 
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Company for failure to comply with the Board’s I960 order providing 
that the striking employees be reinstated with back pay.261 In answer 
to the company’s argument that the signing of a "release from employ
ment” or "notice of retirement” was conclusive of an intent to relinquish 
rights as striking employees, the court held that there would be no 
estoppel to reinstatement if the employees acted under economic duress, 
and remanded to the Master for a determination of the actual intent of 
the individual employees.262 In NLRB v. Rice Lake Creamery Co.,263 the 
court emphasized that reinstatement offers must be made in good faith. 
When employees accepted an offer to return to work, but "were subject
ed to such harassment and pressures, due unquestionably to their status 
as former strikers, as caused them, with reason, to • quit work,”264 the 
offer was not made in good faith.

Labor Relations Act § 10(e), reenacted by 61 Stat. 147 (1947), 29 U.S.C. § 160(e) (1964); 
see NLRB v. Lawley, 182 F.2d 798 (5th Cit. 1950).

261 Kohler Co., 128 N.L.R.B. 1062, 1113 (I960), enforced in part and remanded sub 
non. Local 833, UAW v. NLRB, 112 U.S. App. D.C. 107, 300 F.2d 699, cert, denied, 370 
U.S. 911 (1962). Kohler had hired replacements and promised them permanent jobs. 
The Board ordered Kohler to dismiss the replacements if necessary to reinstate the strikers. 
Kohler attempted to solve this problem by apportioning the work load between both groups. 
See NLRB v. Giannasca, 119 F.2d 756, 758 (2d Cir. 1941) (order providing for dismissal of 
strikebreakers); NLRB v. Remington Rand, Inc., 94 F.2d 862, 871 (2d Cir.), cert, denied, 304 
U.S. 576 (1938), on remand, 130 F.2d 919 (2d Cir. 1942) (strikers entitled to reinstatement 
even though replacements prejudiced).

262 After the union requested reinstatement for the strikers in I960, Kohler made offers 
of reinstatement to certain employees, but merely added those who accepted to the current 
work force without discharging strike replacements. This resulted in a shorter work week 
for all, and many employees had refused to accept the offer of reinstatement on these terms.

In July 1962, the union again petitioned for reinstatement of the strikers, but did not 
include a list of their names. The company did not offer to reinstate any of the strikers. 
The court held that the company was not entitled to a list, and authorized reinstatement for 
those employees who had refused the offer because of its noncompliance with the Board 
order and those who based their refusal on the company’s refusal to bargain with the union. 
351 F.2d at 808.

262 365 F.2d 888 (D.C. Cir. 1966).
264 Id. at 894; cf. International Union, UAW v. NLRB, 120 U.S. App. D.C. 77, 344 

F.2d 171 (1965) (employer protection of returnees from intimidation by nonstrikers).
265 National Labor Relations Act § 10(c), as amended, 61 Stat. 147 (1947), 29 U.S.C. § 

160(c) (1964); see Fibreboard Paper Prods. Corp. v. NLRB, 379 U.S. 203 (1964); NLRB 
v. Seven-Up Bottling Co., 344 U.S. 344 (1953); NLRB v. Gullett Gin Co., 340 U.S. 361 
(1951); Virginia Elec. & Power Co. v. NLRB, 319 U.S. 533 (1943).

266 A. P. W. Prods. Co., 137 N.L.R.B. 25 (1962), enforced, 316 F.2d 899 (2d Cir. 1963).

Back Pay. The NLRB has the discretionary power to award
back pay to employees who are unlawfully discharged as long as the 
exercise of the discretion does not conflict with the goals of the labor 
act.265 In 1962 the NLRB announced that it would refuse to toll back 
pay for the period between its trial examiner’s report recommending dis
missal of the employee’s charge and the Board’s finding that the em
ployer was engaged in an unfair labor practice.266 The Board has jus-
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tified subsequent departures from this rule as within its discretionary 
remedial power.267

For elaboration of the Board's reasons for not tolling back pay except in unusual circum
stances, see Ferrell-Hicks Chevrolet, Inc., 160 N.L.R.B. No. 134 (1966).

267 Kohler Co., 148 N.L.R.B. 1434 (1964), enforced, 120 U.S. App. D.C. 259, 345 F.2d 
748, cert, denied, 382 U.S. 836 (1965) ("Our remedies are not a matter of rote.”) Com
pare Walls Mfg. Co., 137 N.L.R.B. 1317, 1319 (1962), enforced, 116 U.S. App. D.C. 140, 321 
F.2d 753, cert, denied, 375 U.S. 923 (1963) (back pay tolled from trial examiner’s report to 
Board’s reversal), with Fibreboard Paper Prods. Corp., 138 N.L.R.B. 550, 555 (1962), en
forced, 116 U.S. App. D.C. 198, 322 F.2d 411 (1963), <t//U 379 U.S. 203 (1964) (back pay 
commenced with Board decision).

268 357 F.2d 822 (D.C. Cir. 1966).
269 Id. at 825.
270 "it would seem that the Board could, in the exercise of its expertise, develop appropri

ate policy considerations and outline at least minimal standards to govern the ascertainment 
of tolling of back pay practices.” Id. at 827; see pp. 107-09 supra and accompanying text. On 
remand, the Board stated that it would refuse to toll back pay where the employer had a dis
criminatory, anti-union intent. Ferrell-Hicks Chevrolet, Inc., 160 N.L.R.B. No. 134 (1966).

271 365 F.2d 888 (D.C. Cir. 1966).
272 Rice Lake Creamery Co., 131 N.L.R.B. 1270, 1300-01 (1961), enforced sub nom. 

General Drivers v. NLRB, 112 U.S. App. D.C. 323, 302 F.2d 908, cert, denied, 371 U.S. 
827 (1962).

273 RiCe Lake Creamery Co., 151 N.L.R.B. 1113 (1965), enforced in part, modified in 
part, and remanded, 365 F.2d 888 (D.C. Cir. 1966). The order specified that back pay 
was to be computed according to the average number of hours worked by the full-time 
employees during the period, including amounts which would have been contributed to the 
pension and health funds. 151 N.L.R.B. at 1126-29. The court modified this order to 
allow the company to deduct the premium payments from the amount due to all employees, 
not simply from the employees who had filed actual claims. 365 F.2d at 893.

In Burinskas v. NLRB,268 the Board had ordered back pay and rein
statement of an employee illegally discharged for union activity. On 
appeal the employer contended that the back-pay remedy was inappro
priate because the Board failed to toll back pay during the period be
tween its original decision favorable to the company and the date of en
forcement of its supplemental decision granting the employee relief.260 
The court directed the Board, on remand, to more explicitly outline the 
bases of its decisions concerning the tolling of back pay.2'0 In NLRB v. 
Rice Lake Creamery Co.,211 the Board had ordered reinstatement and 
back pay for employees who had engaged in an unfair labor practice 
strike.272 The back pay period began on December 22, 1961, when the 
employees had unconditionally offered to return to work. The company 
initially refused this offer, but a year later tendered reinstatement to the 
employees. In a supplemental order the Board determined the tender 
was not in good faith and ordered back pay to continue until the employ
ees were reinstated.273 The court agreed that the offer was in bad 
faith, but held that this alone could not justify the award of continuing 
back pay since the Board had not found that the employees had rejected
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the offer on that basis.2'4 Citing Burinskas, the court remanded to the 
Board for an explanation of the relationship of the continuing-back-pay 
remedy to the goals of the labor acts.274 275 In NLRB v. Kohler Co.,276 the 
court held that employees’ refusal of a reinstatement offer was justified 
since the offer did not comply with the Board’s order. The employees’ re
fusal did not affect their right to back pay pending a good-faith offer 
of reinstatement if the refusal was based on the company’s noncom
pliance with the Board’s order; the court required the Master to deter
mine this on remand.277

274 Id. at 896; see notes 263-64 supra and accompanying text.
275 365 F.2d at 896-97; accord, NLRB v. Miami Coca-Cola Bottling Co., 360 F.2d 569 (5th 

Cir. 1966); NLRB v. Brown & Root, Inc., 311 F.2d 447 (8th Cir. 1963).
276 351 F.2d 798 (D.C. Cir.), cert, denied, 382 U.S. 836 (1965).
277 The offer of reinstatement was made when Kohler was not complying with the dic

tates of the Board relevant to size of the work force and good-faith bargaining with the repre
sentative union. Id. at 806; see NLRB v. Cowell Portland Cement Co., 148 F.2d 237, 245 
(9th Cir.), cert, denied, 326 U.S. 735 (1945) (offer conditioned upon employee joining un
ion); NLRB v. National Motor Bearing Co., 105 F.2d 652, 658 (9th Cir. 1939) (offer condi
tioned on employees switching unions).

278 Miller v. Eagle, 151 U.S. 186 (1894); Underwood v. Gerber, 149 U.S. 224 (1893); 
In re Dunbar, 51 App. D.C. 251, 278 Fed. 334 (1922). See generally 1 WALKER, PATENTS § 
62 (2d ed. Deller 1964).

279 Miller v. Eagle, supra note 278, at 198.
280 Ibid.- In re Robeson, 51 C.C.P.A. 1271, 1276, 331 F.2d 610, 615, 141 U.S.P.Q. 485, 

488-89 (1964).
281 Ibid.-, Sterling Varnish Co. v. Louis Allis Co., 149 F. Supp. 826, 829, 113 U.S.P.Q. 26, 

28 (E.D. Wis. 1957).
282 Cases cited note 281 supra.
263 In re Robeson, 51 C.C.P.A. 1271, 1276, 331 F.2d 610, 615, 141 U.S.P.Q. 485, 488- 

89 (1964).
284 35 U.S.C. §§ 1-293 (1964).
285 35 U.S.C. § 253 (1964).

PATENTS

Double Patenting

It is a fundamental proposition of patent law that neither an inventor 
nor his assignee is entitled to more than one patent for an invention.278 
The rule has various possible rationales: Exhaustion of the Govern
ment’s power to confer a monopoly;2'9 elimination of monopoly ex
tension;280 elimination of harassment of infringers;281 avoidance of file
wrapper estoppel;282 and prevention of inconvenience to the Patent 
Office.283 The prohibition against double patenting was apparently un
affected by the Patent Act of 1952,284 285 which did, however, give an appli
cant the right to disclaim the terminal portion of his grant.280 It was 
hoped that this technique would permit him, in some situations, to 
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obviate a double patenting rejection.286 * 288 Initially, in In re Siu,281 the Court 
of Customs and Patent Appeals held a terminal disclaimer generally 
ineffective to avoid double patenting.288 Two later CCPA cases, In 
re Kaye289 * and In re Robeson299 distinguished Siu as directed to "mere 
colorable variations” of one invention, and elaborated a standard for 
double patent rejections in which the terminal disclaimer’s role was 
pivotal:291 (1) Applications directed to mere colorable variations of pat- 
tented inventions are appropriately rejected to prevent double patent
ing; (2) patentably distinct inventions provide a basis for separate pat
ents; (3) inventions, separate but not patentably distinct, may be the 
subject of separate patents when a terminal disclaimer is filed. It was 
reasoned that inasmuch as extension of monopoly, the principal evil 
against which the doctrine of double patenting is directed, would be 
eliminated by a disclaimer of the terminal portion of the second grant, 
the doctrine was inapplicable.292 *

286Federico, Commentary on the New Patent Act, 35 U.S.C.A. at 1, 49 (1954).
28T 42 C.C.P.A. 864, 222 F.2d 267, 105 U.S.P.Q. 428 (1955).
288 An application for a patent on a process for spinning glass filaments was rejected by 

the Patent Office as double patenting in view of an earlier filed patent to another inventor 
owned by applicant’s assignee. The patent had been copending with the application and 
claimed a genus of which applicant’s claims were a species. The CCPA affirmed. Id. at 
867, 222 F.2d at 269, 105 U.S.P.Q. at 429.

282 51 C.C.P.A. 1465, 332 F.2d 816, 141 U.S.P.Q. 829 (1964).
299 51 C.C.P.A. 1271, 331 F.2d 610, 141 U.S.P.Q. 485 (1964).
291 In re Kaye, 51 C.C.P.A. 1465, 1467-68, 332 F.2d 816, 819, 141 U.S.P.Q. 829, 830-31 

(1964).
292 The Robeson court found the "only real objection” to the application before it to 

be the extension of monopoly. Multiple harassment of infringers, avoidance of file-wrapper 
estoppel, and inconvenience to the Patent Office were apparently thought to be consequences 
of abuse of the terminal disclaimer and susceptible of treatment as such in appropriate 
cases. 51 C.C.P.A. at 1276,331 F.2dat615, 141 U.S.P.Q. at 489.

298 357 F.2d 287, 148 U.S.P.Q. 365 (D.C. Cir. 1966).
294 See Hays v. Reynolds, 242 F. Supp. 206-07, 145 U.S.P.Q. 665-66 (D.D.C. 1965).
295 Applicant brought action under 35 U.S.C. § 145 (1964), which provides: "An appli

cant dissatisfied with the decision of the Board of Appeals may . . . have remedy by civil action
against the Commissioner in the United States District Court for the District of Colum
bia . . . .”

298 242 F. Supp. at 208, 145 U.S.P.Q. at 666.

The court of appeals this term in Hays v. Brenner292 threw serious 
doubt on the continuing validity of the Kaye and Robeson canons. Hays’ 
application for a patent covering a pharmaceutical composition was 
rejected, despite a proffered terminal disclaimer, as double patenting in 
view of an earlier-filed patent owned by the assignee of Hays’ applica
tion.294 The district court295 had agreed with the Patent Office determi
nation, finding that the differences between the application and refer
ence would have been obvious to one skilled in the art.296 * 298 On appeal, 
it was urged that regardless of the obviousness of Hays’ invention in 
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view of the reference, the fact that it was a significantly different inven
tion and that a terminal disclaimer had been filed brought it squarely 
within the doctrine of Robeson and Kaye.291 The court of appeals, 
"respectfully” disagreeing with those cases insofar as necessary, ruled 
that: "Since appellants’ contention for patentability based on the filing 
of a terminal disclaimer assumes obviousness, § 103 is an absolute bar 
to the grant of a patent.”297 298

297 This was not precisely so. See text accompanying notes 304-07 infra.
298 357 F.2d at 289, 148 U.S.P.Q. at 366. 35 U.S.C. § 103 (1964), provides:

A patent may not be obtained though the invention is not identically disclosed or 
described as set forth in section 102 of this title, if the differences between the 
subject matter sought to be patented and the prior art are such that the subject 
matter as a whole would have been obvious at the time the invention was made 
to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made.

299 357 F.2d at 290, 148 U.S.P.Q. at 366.
300 See Petition for Rehearing, In re Bowers, 359 F.2d 886, 149 U.S.P.Q. 570 (C.C.P.A. 

1966).
soi 359 F.2d 886, 149 U.S.P.Q. 570 (C.C.P.A. 1966).
302 See Hazeltine Research, Inc. v. Brenner, 382 U.S. 252, 147 U.S.P.Q. 429 (1965); 35 

U.S.C. §§ 102(e), 103 (1964).
sos 359 F.2d at 892, 149 U.S.P.Q. at 574.
304 The court of appeals’ opinion included the following statements:

The purpose of the 1952 amendment to § 253 apparently was to eliminate term
inal problems in related patents issued to the same inventor on different days through 
no fault of his own. By filing a terminal disclaimer the terminal dates of the 
patents can be made the same. ... It certainly was not the purpose of the amend
ment to allow assignees of patents to improve and expand their patent positions by 
the expedient of limiting the monopoly to the terminal dates of prior patents. . . . 
It has been suggested that "its proponents contemplated that it might be effective 
in some instances, in combatting a defense of double patenting * * [S]uch

The apparent import of the case in the court of appeals is to establish 
nonobviousness, in view of the claims in the issued patent, as a prereq
uisite for the issuance of a second patent despite the common ownership 
and a terminal disclaimer. The use of the terminal disclaimer is appar
ently restricted to situations in which only a single inventor is involved 
and even then only in certain narrow but vaguely stated circum
stances.299 This view of the case seems to be shared by the Patent Of
fice.300 *

Hays is susceptible of another interpretation. The CCPA, in In re 
Bowers,991 pointed to the fact that the reference patent cited in Hays 
was prior art and incapable of elimination as a reference by terminal 
disclaimer.302 The CCPA reiterated its own position that common in
ventors or common assignees may obviate double patenting rejections 
by filing terminal disclaimers and found no disagreement in the court 
of appeals’ opinion.303 This interpretation is somewhat weakened by the 
specific reference by the court of appeals to double patenting304 and by 
the fact that double patenting rejections have not been confined to those 



1966] Circuit Note: Civil 151

cases in which prior art rejections were unavailable.* 305 Its principal 
strength lies in the indication that the court of appeals felt that section 
103 demanded the nonobviousness test.306

unsupported and unadopted suggestions cannot override the command of § 103 and 
the line of Supreme Court cases which prohibit double patenting in any guise.

357 F.2d at 289-90, 148 U.S.P.Q. at 366-67. (Footnote omitted.)
305 See, e.g., In re Siu, 42 C.C.P.A. 864, 222 F.2d 267, 105 U.S.P.Q. 428 (1955), Com

mentaria, 42 J. Pat. Off. Soc’y 860 (I960).
306 The reference to both § 103 and the double patenting cases in the Supreme Court may 

indicate, as Bowers suggests, that the court of appeals has confused double patenting rejections 
and those based on obviousness under § 103. It may be that in a case where double patenting 
and obviousness under § 103 were possible grounds for rejection, the court adopted both of 
them. The references to § 103 and the double patenting cases would then not be cumulative 
and indicative of confusion but alternative and perhaps indicative of conviction.

307 Hays v. Brenner, 357 F.2d 287, 290, 148 U.S.P.Q. 365, 366 (D.C. Cir. 1966). The 
weakness of many of the traditional arguments against double patenting is shown in Rosen- 
burg, Double Patenting, 45 J. PAT. OFF. SOC’Y 34 (1963).

308 35 U.S.C. § 101 (1964) may, at most, be interpreted to restrict a single inventor to one 
patent. 35 U.S.C. § 103 (1964) imposes a nonobviousness requirement, but only "at the time 
the invention was made.” The Patent Office has suggested that 35 U.S.C. §§ 102(g) and 103 
require that one of two applications must always be prior art with respect to the other as of 
the time at which the prior invention was conceived. Petition for Rehearing, In re Bowers, 
359 F.2d 886, 149 U.S.P.Q. 570 (C.C.P.A. 1966). The short answer is probably that § 102(g) 
applies only to the same invention. But cf. Hazeltine Research, Inc. v. Brenner, 382 U.S. 
252, 147 U.S.P.Q. 429 (1965).

309 Underwood v. Gerber, 149 U.S. 224 (1893); Siemens Schuckertwerke Aktiengesell- 
schaft v. Ladd, 236 F. Supp. 446, 143 U.S.P.Q. 395 (D.D.C. 1964); Lerner v. Ladd, 136 
U.S.P.Q. 624 (D.D.C. 1962); see 1 Walker, Patents § 62, at 306 (2d ed. Deller 1964); 
Commentaria, 42 J. PAT. Off. SOC’Y 860 (I960). It should be noted that the statutes likewise 
provide no basis for the nonobviousness criterion of Robeson and Kaye to determine the neces
sity of a terminal disclaimer.

310 The court quoted Marans, Disclaimer of a Terminal Part of the Patent Term and Dou
ble Patenting, 36 J. Pat. Off. Soc’y 207, 212 (1954):

Many unavoidable double patenting situations arise from the fact that our patent 
laws require that the inventor himself make the application for patent, so that when 
a number of persons contribute to the making of an invention, it is sometimes neces
sary to file separate applications with the same disclosure and apportion the claims 

The reluctance of some courts to adopt the double patenting criteria 
proposed by the CCPA is grounded in a fear of an undue "lateral” expan
sion rather than a “vertical” extension of the patent monopoly.307 The 
terminal disclaimer is in this context futile. The lack of statutory au
thority308 for rejections so bottomed is somewhat offset by support 
found in case law for a "nonobviousness” requirement.309 Robeson and 
Kaye, however, neither confronted the fear nor explained the cases. It 
is probably only by a candid recognition of these precedents and a clear 
showing of their inappropriateness in the light of modern research tech
niques that the court will be moved to accept Kaye and Robeson.310 The 
double patenting doctrine lies in those interstices of the law left by Con
gress for development in the courts. There is little reason to presume 
that a forthright presentation of the advantage of modernizing the doc
trine would go unheard.
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Patentability

It has been the practice of the District of Columbia Circuit in reviewing 
determinations of unpatentability by the Patent Office to resolve doubts 
against the applicant.311 A contrary practice has been as long estab
lished in appeals to the Court of Customs and Patent Appeals.312 313 The 
court of appeals this term in Reynolds v. Aghnides™ tersely rejected a 
move by the district court toward the CCPA view.

between the different persons to the best of the ability of the claim draftsman, taking 
in consideration the facts in the case. Continuation in part applications, improving 
on the parent applications, also make for double patenting situations which may 
not be avoidable.

51 C.C.P.A. at 1276 n.10, 331 F.2d at 615 n.10, 141 U.S.P.Q. at 489 n.10.
311 Fletcher v. Watson, 92 U.S. App. D.C. 205, 204 F.2d 68, 97 U.S.P.Q. 56 (1953); Akron 

Standard Mold Co. v. Coe, 75 U.S. App. D.C. 171, 125 F.2d 203, 52 U.S.P.Q. 153 (1942); 
Standard Cap & Seal Corp. v. Coe, 75 U.S. App. D.C. 60, 124 F.2d 278, 51 U.S.P.Q. 438 
(1941); Abott v. Coe, 71 App. D.C. 195, 109 F.2d 449, 43 U.S.P.Q. 267 (1939). This rule 
presumably applies to rejections for inadequate disclosure. See Justheim v. Ladd, 353 F.2d 
902 (D.C. Cir. 1965); Murton v. Ladd, 352 F.2d 942 (D.C. Cir. 1965); 35 U.S.C. § 112 
(1964).

312 In re Altmann, 46 C.C.P.A. 818, 264 F.2d 894, 121 U.S.P.Q. 262 (1958); In re Bron
son, 22 C.C.P.A. 899, 74 F.2d 762, 24 U.S.P.Q. 213 (1935); In re Fageol, 18 C.C.P.A. 1347, 
48 F.2d 944, 9 U.S.P.Q. 289 (1931).

313 356 F.2d 367, 148 U.S.P.Q. 245 (D.C. Cir. 1966).
314 See Aghnides v. Reynolds, 241 F. Supp. 280, 281, 145 U.S.P.Q. 411, 412 (D.D.C. 

1965).
315 52 C.C.P.A. 848, 850, 338 F.2d 1020, 1022, 143 U.S.P.Q. 421, 422 (1964).
316 Aghnides v. Reynolds, 241 F. Supp. 280, 282, 145 U.S.P.Q. 411, 412-13 (D.D.C. 

1965).
317 356 F.2d at 368, 148 U.S.P.Q. at 246, citing General Motors Corp. v. Coe, 74 App. D.C 

189, 190, 120 F.2d 736, 737, cert, denied, 314 U.S. 688 (1941).
313 The question was not simply a utility question — the faucet claimed as the invention 

presumably had utility.
319 The Supreme Court has recently commented: "We have observed a notorious differ

ence between the standards applied by the Patent Office and by the courts. [One reason for 
this] . . . may well be the free rein often exercised by Examiners in their use of the concept 
of 'invention.’ ” Graham v. John Deere Co., 383 U.S. 1, 18, 148 U.S.P.Q. 459, 467 (1966). 

In the Patent Office, Aghnides’ application for a patent on a new type 
of water faucet which included a vacuum chamber was rejected inasmuch 
as the novelty, if any, resided in the vacuum chamber which had not 
been shown to have a beneficial effect.314 315 316 The district court, citing In 
re Nurkiewicz™ ruled that the doubt about utility should be resolved 
in favor of the applicant.310 The court of appeals reversed: "[DJoubt. . . 
is to be resolved ... in favor of the correctness of administrative ... ac
tion.”317

The issue in this case, if properly one of utility, illustrates an aspect of 
that requirement which touches close upon nonobviousness or inven
tion.318 The time could hardly be less propitious for urging an easing of 
the applicant’s burden on that issue,319 and the court of appeals showed 
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little disposition this term to do so. In Hays v. Brenner,320 Calijornia 
Research Corp. v. Ladd;'21 Baenitz v. Ladd222 and Steig v. Commissioner 
of Patents222 the court reiterated its position on the presumption of valid
ity accorded obviousness determinations by the Patent Office. Although 
the court recognized in Baenitz and Steig that the issue was not the 
ordinary one of fact but rather a mixed question of law and fact or a 
question of ultimate fact, it felt no cause to accord less weight to the 
Patent Office decision. Each panel felt that, basically, the nature of 
the determination was such that a presumption of validity should 
attach.324 325

See generally Note, The 1966 Patent Cases: Creation of a Constitutional Standard, 54 Geo. 
L.J. 1320 (1966). Judge Edgerton over twenty years ago pointed out the relationship be
tween the presumption of administrative correctness and the ability of the Patent Office to 
respond to the Court’s mandate:

In a suit to obtain a patent the presumption of administrative and judicial cor
rectness runs against the rejected claims, while in an infringement suit the pre
sumption of administrative correctness runs in favor of the issued patent. The fre
quency with which the Supreme Court, notwithstanding the presumption, has over
ruled the Patent Office on the issue of invention in infringement suits indicates that 
the Patent Office standards of invention have been too low. It is more important 
that the presumption that the Patent Office is right when it rejects a claim for lack 
of invention be given the full weight to which it is entitled under the law. To in
terpret the presumption narrowly would prevent the Patent Office from raising the 
standards of invention to the present legal level.

Magnaflux Corp. v. Coe, 78 U.S. App. D.C. 258, 259, 139 F.2d 531, 532, 60 U.S.P.Q. 3, 4 
(1943).

320 357 F.2d 287, 148 U.S.P.Q. 365 (D.C. Cir. 1966).
321 356 F.2d 813, 148 U.S.P.Q. 404 (D.C. Cir. 1966).
322363 F.2d 969, 148 U.S.P.Q. 187 (D.C. Cir. 1966).
323 353 F.2d 899, 147 U.S.P.Q. 356 (D.C. Cir. 1965).
324 It has been argued that the CCPA is bound by the presumption of validity with respect 

to Patent Office determinations of obviousness. Gendelman, The Court of Customs and 
Patent Appeals and 55 U.S.C. 103, 45 J. Pat. Off. Soc’y 645 (1963). But see Smith, 
Patent Law 629 (1964).

325 35 U.S.C. § 135 (1964) provides in part:
Whenever an application is made for a patent which . . . would interfere with 

any pending application, or with any unexpired patent, [the Commissioner] . . . shall 
give notice thereof to the applicants, or applicant and patentee .... The question 
of priority of invention shall be determined by a board of patent interferences . . . 
whose decision, if adverse to the claim of an applicant, shall constitute the final 
refusal by the Patent Office of the claims involved, and the Commissioner may issue 
a patent to the applicant who is adjudged the prior inventor. A final judgment 
adverse to a patentee from which no appeal or other review has been or can be taken 
or had shall constitute cancellation of the claims involved from the patent, and 
notice thereof shall be endorsed on copies of the patent thereafter distributed by 
the Patent Office.

Interferences

An interference is the Patent Office procedure by which priority is de
termined between applications or between applications and patents.825 
If an appeal is taken to the Court of Customs and Patent Appeals from a 
Patent Office verdict in an interference, the Commissioner may not issue
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a patent to a successful applicant until the final resolution of the ap
peal.3'1' If, on the other hand, a suit is brought in the United States 
District Court for the District of Columbia to review the action of the 
Patent Office,32' it has been the practice of the Commissioner to issue 
the patent immediately.326 * 328 Authority for the Commissioner was provided 
by Monaco v. Wat son ,329 330 331 332 which involved an interference between two 
applications. The court of appeals, refusing to follow the precedent of 
the CCPA, argued that there was a fundamental difference between 
proceedings in the CCPA and in the district court and that, at least 
insofar as the proceedings in the district court were concerned, there 
was no reason to refuse a literal application of the statute.230

326 in re Allen, 28 C.C.P.A. 792, 115 F.2d 936, 47 U.S.P.Q. 471 (1940). The rationale 
of the decision was that the appeal transferred jurisdiction of the case to the court. There 
was, therefore, "nothing left for the commissioner to do.” Id. at 796, 115 F.2d at 939, 47 
U.S.P.Q. at 475.

32‘ The losing party in an interference may appeal to the CCPA or bring an action in the 
United States District Court for the District of Columbia. 35 U.S.C. §§ 141, 146 (1964). An 
appeal to the CCPA must be dismissed if an adverse party elects to have further proceedings 
conducted in the district court. 35 U.S.C. § 146 (1964).

328 See, e.g., Monsanto Co. v. Kamp, 360 F.2d 499, 146 U.S.P.Q. 431 (D.C. Cir. 1965).
329 106 U.S. App. D.C. 142, 270 F.2d 335, 122 U.S.P.Q. 564, cert, denied, 361 U.S. 924, 

123 U.S.P.Q. 590 (1959).
330 id. at 143-44, 270 F.2d at 336-37, 122 U.S.P.Q. at 565.
331 360 F.2d 499, 146 U.S.P.Q. 431 (D.C. Cir. 1965).
332 Note 325 supra.
333 360 F.2d at 501, 146 U.S.P.Q. at 433.
334 It is interesting to note that the panel which decided Monaco included Judges Edgerton, 

Fahy, and Burger. Judge Burger dissented. In Monsanto the panel included Judges Pretty
man, Fahy, and Burger. Judge Fahy dissented.

In Monsanto Co. v. Kamp,iAi the owner of a patent, who had lost an 
interference and who had filed a complaint in the district court for review 
of that decision, simultaneously filed a motion to enjoin the Commis
sioner from issuing a patent to its opponent. The trial court denied the 
motion and was reversed by the court of appeals, which found no dis
agreement between its ruling in this case and in Monaco. It reasoned 
that since the statute232 makes no provision for issuance of patents when 
another is outstanding and does not permit cancellation of the outstand
ing patent until after review, the fundamentally exclusive nature of the 
patent grant demands that issuance of the second patent await the out
come of the review.333 334 This consideration, it should be noted, was tacitly 
allowed to override the distinction between review in the district court 
and appeal to the CCPA. The Monaco doctrine, based on this distinc
tion as much as the literal reading of the statute, is thus somewhat 
compromised despite the contrary protestations of the court.834
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Government-Sponsored Research

The National Aeronautics and Space Act of 195 8335 requires that prior 
to the issuance of any patent having significant utility in aeronautical and 
space activities, the applicant must file, no later than thirty days after a 
request by the Commissioner, an affidavit setting forth the circum
stances under which the invention was made and the relationship of 
the invention to any work under a contract with the National Aero
nautics and Space Administration. The act further directs that the affi
davit and application for patent be forwarded to NASA.336 337

335 72 Stat. 426, as amended, 42 U.S.C. §§ 2451-76 (1964).
336 National Aeronautics and Space Act of 1958, § 305(c), 72 Stat. 435, 42 U.S.C. § 

2457(c) (1964).
337 363 F.2d 690, 150 U.S.P.Q. 12 (D.C. Cir. 1966).
338 Each of the two inventors made an affidavit in the following form:
I,________________ __ , being duly sworn, deposes and says [sic] that I am one of
the applicants in the above identified application for United States Letters Patent, 
and that at the time I conceived and reduced to practice the invention which is 
the subject matter of said application, I was not performing any work under any 
contract of the National Aeronautics and Space Agency.

Id. at 692, 150 U.S.P.Q. at 13.
339 Cadillac Gage Co. v. Brenner, 247 F. Supp. 62, 147 U.S.P.Q. 196 (D.D.C. 1965).
349 363 F.2d at 693, 150 U.S.P.Q. at 14.
3« Ibid.

In Cadillac Gage Co. v. Brenner™ the Patent Office had determined 
an application to be within the provisions of the act and had placed it in 
the abandoned file, asserting inadequacies in the affidavits. The assignee 
of the application brought suit in the district court to compel the Commis
sioner to restore the application to pendency. Noting that the affidavits 
filed by applicants referred only to the absence of a contract with NASA 
at the time of the invention,338 339 the district court rendered summary judg
ment for the defendant.330 On appeal Cadillac urged that the Commis
sioner’s authority under the statute was ministerial and did not em
brace passing on the adequacy of the affidavits, and that the affidavits, 
at least implicitly, complied with the statute. The court of appeals 
saw no merit in either contention.340 It reasoned that the statute would 
not require that the affidavit be filed with the Commissioner had he no 
authority to pass on its sufficiency nor would it require the "full facts” 
of the circumstances of the invention if they were to be implied from 
a mere denial of relationship with a NASA contract.341 Although on the 
particular facts of that case, it was rather unclear from the submitted 
affidavits whether the invention in any way was derived from research 
supported by NASA, the Cadillac interpretation of the statute seems 
exceedingly literal. Affidavits which clearly ensure against the possibility 
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that NASA in any way supported the invention should be adequate and 
would seem to fulfill the purpose of the statute.342

342 See National Aeronautics and Space Act of 1958, § 305, 72 Stat. 435, 42 U.S.C. § 2457 
(1964).

343 Hawaii v. Gordon, 373 U.S. 57 (1963) (per curiam); Larson v. Domestic & Foreign 
Commerce Corp., 337 U.S. 682 (1949); Minnesota v. Hitchcock, 185 U.S. 373, 385-88 (1902).

344 Dugan v. Rank, 372 U.S. 609 (1963); Doehla Greeting Cards, Inc. v. Summerfield, 97 
U.S. App. D.C. 29, 227 F.2d 44 (1955).

345 Malone v. Bowdoin, 369 U.S. 643 (1962); see, e.g., Larson v. Domestic & Foreign 
Commerce Corp., 337 U.S. 682 (1949).

343 350 F.2d 451 (D.C. Cir. 1965), cert. denied, 382 U.S. 978 (1966).
347 Exec. Order No. 10988, 27 Fed. Reg. 551 (1962). Since it had been selected by a 

majority of the 57.07% of the employees who voted, the union argued that it was entitled to 
exclusive recognition.

348 The court held that the Postmaster General had not acted outside his discretion in de
termining that this election was invalid insofar as fewer than 60% of the eligible employees 
had participated. The Postmaster refused to waive the 60% rule recommended by a temporary 
presidential committee, noting that only 13 of some 6,500 ballots had been returned as unde
liverable which indicated to him that many of the substantial minority not voting had delib
erately refrained from doing so. 350 F.2d at 453. See also Wells v. Roper, 246 U.S. 335 
(1918).

349 See, e.g., United States ex rel. Greathouse v. Dern, 289 U.S. 352, 359-60 (1933).

PROCEDURE

Jurisdiction

Suits Against the United States. To determine whether a suit is
against the Government, courts examine the effect a judgment would 
have;343 if the judgment would expend itself on the public treasury or 
domain, interfere with public administration, or restrain or compel gov
ernment action, then the suit is against the Government and requires its 
consent.344 Where a government official’s actions go beyond his statu
tory authority, or where the authority itself is unconstitutional, the rule 
is inapplicable.345 *

The rule was applied in Manhattan-Bronx Postal Union v. Gronou- 
ski?i6 where a suit against the Postmaster General for injunctive relief 
based on refusal to recognize a collective bargaining unit was held to be in 
reality a suit against the United States which could not be maintained 
without the sovereign’s consent. An executive order gave the Postmaster 
authority to recognize employee representatives selected by a majority of 
the employees.347 The Postmaster refused to recognize Manhattan-Bronx 
because fewer than sixty per cent of the eligible employees had participat
ed in the election.348 Even if the Postmaster’s interpretation of his author
ity was erroneous, the court asserted that it would not exercise equitable 
jurisdiction to review this action349 since the doctrine of separation of 
powers would preclude interference with the implementation of an execu
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tive order.3“0 The court reasoned that the executive order was a mani
festation of a presidential policy directed at improving the efficiency of 
federal employment; it did not create a "right of such nature as to war
rant intervention by an equity court.”* 351

330 The court reaffirmed this position in National Ass’n of Internal Revenue Employees v. 
Dillon, 356 F.2d 811 (D.C. Cir. 1966).

351 350 F.2d at 457.
352 E.g., Shaw v. United States, 93 U.S. App. D.C. 300, 209 F.2d 811 (1954) ; see Goldstein 

v. Johnson, 87 U.S. App. D.C. 159, 184 F.2d 342, cert, denied, 340 U.S. 879 (1950).
353 E.g., In re Yamashita, 327 U.S. 1 (1946); Shaw v. United States, supra note 352; Jack- 

son v. Wilson, 147 F. Supp. 296 (D.D.C. 1957).
334 363 F.2d 301 (D.C. Cir. 1966); see notes 6-12 supra and accompanying text.
333 Uniform Code of Military Justice art. 67, 10 U.S.C. § 867(b) (1964).
356 "[T] hough greater latitude respecting due process is allowed military tribunals, due 

process is requisite. . . . And the right to due process would be lost if one deprived of it could 
not obtain redress because not in confinement.” 363 F.2d at 303-04.

337 Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 508 (1947); North Branch Prods., Inc. v. 
Fisher, 109 U.S. App. D.C. 182, 184 n.3, 284 F.2d 611, 613 n.3 (I960), cert, denied, 365 U.S. 
827 (1961); see Ford Motor Co. v. Ryan, 182 F.2d 329 (2d Cir.), cert, denied, 340 U.S. 851 
(1950). See generally Barrett, The Doctrine of Forum Non Conveniens, 35 Calif. L. Rev. 
380 (1947). Prior to 1948, forum non conveniens was invoked only to dismiss a suit. Gulf 
Oil Corp. v. Gilbert, 330 U.S. 501 (1947); Koster v. (American) Lumbermens Mut. Cas. 
Co., 330 U.S. 518 (1947). Under § 1404(a), enacted in 1948, a broader discretion is granted 
to federal courts to transfer venue: “For the convenience of parties and witnesses, in the interest 
of justice, a district court may transfer any civil action to any other district or division where 
it might have been brought.” 28 U.S.C. § 1404(a) (1964).

CmZ Review of Military Justice Legislation. It is generally held
that Congress has not given civil courts the power to review decisions of 
military courts, including direct review of constitutional issues the Court 
of Military Appeals has refused to consider,352 353 * * except by writ of habeas 
corpus inquiring into the validity of a militarily imposed restraint on lib
erty.3“3 The court carefully distinguished this rule in Gallagher v. 
Quinn*™ where it held that the district court had jurisdiction to con
sider the constitutional validity of an act of Congress denying members 
of the armed forces, other than general or flag officers, automatic review 
of court-martial convictions by the Court of Military Appeals.3“'’ So 
limited, Gallagher is not revolutionary; there is, however, language 
which seems to imply that a defendant before a military tribunal who 
argues deprivation of due process may obtain review in civilian courts 
by other means than habeas corpus.3“6

Venue

Porum Non Conveniens. Generally, a plaintiff should have the
privilege of bringing his action wherever he chooses, and unless the se
lection strongly prejudices the defendant, the plaintiff’s choice of forum 
should not be disturbed.357 Important considerations include ease of 
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access to sources of proof, availability of compulsory process, cost of ob
taining attendance of witnesses, and' all other practical considerations 
which facilitate trial.358 In Altman v. Central of Ga. Ry.,So 360° a stock
holder’s derivative suit was brought to require the corporation to pay a 
dividend on its preferred stock, service having been effected in the Dis
trict of Columbia upon the defendant corporation and one of its direc
tors. The railway based a motion to dismiss on the ground that great 
inconvenience would result if the case were heard in the District since 
all of the corporate records and most of the corporate business were 
located in Georgia; denying the motion, the court found this immaterial 
since financial control of the corporation and the essential executive offi
cers were located in the District.350 Dismissal on forum non conven
iens is allowed only in rare cases to prevent "undue vexation or oppres
siveness.”361

358 Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (1947); see Koster v. (American) Lumber
mens Mut. Cas. Co., 330 U.S. 518 (1947); Williams v. Green Bay & W.R.R., 326 U.S. 549 
(1946); Rogers v. Guaranty Trust Co., 288 U.S. 123 (1933). It should be noted that a 
stronger showing is needed for dismissal than for a change of venue. Norwood v. Kirk
patrick, 349 U.S. 29 (1955).

359 363 F.2d 284 (D.C. Cir. 1966), cert, denied., 35 U.S.L. Week 3147 (U.S. Oct. 24, 
1966).

360 Owners of 96% of the stock resided in the District of Columbia. Id. at 286.
361 Ibid.-, accord, Williams v. Green Bay & W.R.R., 326 U.S. 549 (1946). See generally 

Braucher, The Inconvenient Federal Forum, 60 Harv. L. Rev. 908 (1947).
362 Beatty v. United States, 191 F.2d 317 (8th Cir. 1951) (statutes presumed to have pro

spective operation); see Belanger v. Great Am. Indem. Co., 188 F.2d 196 (5th Cir. 1951).
363 E.g., Beatty v. United States, supra note 362.
334 359 F.2d 615 (D.C. Cir. 1965).
335 28 U.S.C. § 1391(e) (1964).
333 359 F.2d at 617-18.
337 38 Stat. 736 (1914), 15 U.S.C. § 22 (1964).

Suits Against Government Officers. Although procedural
changes have generally been applied prospectively,362 there is a recog
nized exception where legislative intent is clearly to the contrary.363 * 
Consequently, in Pruess v. Udall™' the court held that although venue 
was proper only in the District of Columbia at the time the action was 
brought, the subsequent amendment to Section 1391 of the Judicial 
Code,365 concerning proper venue in suits involving officers of the United 
States Government, was intended to facilitate suits brought against the 
Government by persons residing and doing business in the several 
states. A change of venue to Oregon was allowed.366

Clayton Act. Section 12 of the Clayton Antitrust Act367 allows
a private civil action under the antitrust laws to be brought in any judicial 
district in which the defendant "may be found or transacts business.” 
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The substantiality of business contacts is measured, not in terms of the 
corporation’s total business, but by a "practical, everyday business or com
mercial concept of doing or carrying on business of any substantial char
acter.”308 The substantiality requirements were liberalized in B. J. 
Semel Associates v. United Fireworks Mfg. Co.,300 where the court, rely
ing on its belief that "the venue statute ... was intended by Congress to be 
an important facet in the scheme of private remedies devised to promote 
the objectives of the antitrust laws,”370 construed the venue test to include 
a consideration of the frequency of telephonic contacts with the jurisdic
tion, and rejected the argument that use of F.O.B. shipping practices 
could insulate the seller from suit under section 12.371

368 United States v. Scophony Corp, of America, 333 U.S. 795, 807 (1948) (British cor
poration doing business where two partners supervising contracts with Americans). For other 
interpretations of transacting business see Brandt v. Renfield Importers, Ltd., 278 F.2d 904 
(8th Cir.), cert, denied, 364 U.S. 911 (I960) (selection and continuous contact with distribu
tors pursuant to state license); Green v. U.S. Chewing Gum Mfg. Co., 224 F.2d 369 (5th Cir. 
1955) (6,000 lbs. of gum per month ordered by mail delivered in jurisdiction). See generally 
Note, 37 N.Y.U.L. Rev. 268, 280-86 (1962). Compare United States v. Hat Corp, of America, 
5 Trade Reg. Rep. (1966 Trade Cas.) S 71806 (D. Conn. June 28, 1966), and United States 
v. Burlington Indus., Inc., 247 F. Supp. 185 (S.D.N.Y. 1965), with Zwingle v. Tyson’s Foods, 
Inc., 241 F. Supp. 940 (W.D. Okla. 1965).

388 355 F.2d 827 (D.C. Cir. 1965).
370 Id. at 830. But see Note, 1962 Wash. U.L.Q. 261, 262.
371 Defendant met plaintiff’s allegations of violations of the Sherman Act and Robinson- 

Patman Act by moving to dismiss under FED. R. Civ. P. 12(b) (3) for improper venue since 
he had no officer, property, or personnel in the District, and did no advertising therein. Sales 
to plaintiff totalled $167,163.88 in 1963 and 1964, and all deliveries were made F.O.B. Dayton, 
Ohio, in response to unsolicited requests. Plaintiff alleged that he had as many as twenty-two 
telephone conversations per month with defendant and that defendant insisted upon assign
ment of plaintiff’s accounts receivable generated by sales of defendant’s products. 355 F.2d 
at 829-32.

The court did not discuss the apparent conflict with the principle that a corporation should 
be able to limit its amenability to suit. See, c.g., Intermountain Ford Tractor Sales Co. v. 
Massey-Ferguson, Ltd., 210 F. Supp. 930, 932 (D. Utah 1962), aff’d, 325 F.2d 713 (10th Cir. 
1963), cert, denied, 377 U.S. 931 (1964). Perhaps the strongest point in the dissent by 
Judge Burger was that no prior case has involved "contacts as fragile” as those in the instant 
case. 355 F.2d at 834-35; see, e.g., Ohio-Midland Light & Power Co. v. Ohio Brass Co., 221 
F. Supp. 405 (S.D. Ohio 1962) (orders solicited through independent firms held not transact
ing business).

372 354 F.2d 515 (D.C. Cir. 1965).
373 Id. at 517. But cf. Note, 1962 WASH. U.L.Q. 261, 270.

Semel was followed and cited in Levin v. Joint Comm’n on Accredi
tation of Hosps312 The court found that "a comparison of the vol
ume of a corporation’s activities [surveying and accrediting hospitals] 
in one place with its total operations” was a factor to be considered in de
termining the substantiality of contacts under section 12, but noted that 
the chief factor was the significance of the activity in relation to the 
corporation’s purpose.368 * 370 371 * 373 Although fewer than one per cent of some 
1600 hospitals surveyed annually throughout the United States were in 
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the District of Columbia, the defendant was found to be transacting 
business therein.374

374 The court also found that the type of activity involved, the practice of medicine, was a 
trade within the meaning of the phrase “restraint of trade” as used in the Sherman Act. 26 
Stat. 209 (1890), as amended, 15 U.S.C. § 1 (1964); see American Medical Ass’n v. United 
States, 76 U.S. App. D.C. 70, 130 F.2d 233 (1942), aff’d, 317 U.S. 519 (1943); Tatkin v. 
Superior Court, 160 Cal. App. 2d 745, 326 P.2d 201 (Dist. Ct. App. 1958); Hubbard v. Medical 
Serv. Corp., 59 Wash. 2d 449, 367 P.2d 1003 (1962). The Supreme Court has never passed 
on this question directly. See American Medical Ass’n v. United States, 317 U.S. 519, 528 
(1943).

375 McGee v. International Life Ins. Co., 355 U.S. 220, 222 (1957); see McDonald v. 
Mabee, 243 U.S. 90 (1917).

376 Old Wayne Mut. Life Ass’n v. McDonough, 204 U.S. 8 (1907) (one insurance policy 
sold in jurisdiction, but executed elsewhere); St. Clair v. Cox, 106 U.S. 350, 357 (1882) (in
valid service if agent or corporation only casually in state). Presence in the jurisdiction is 
sufficient if the contacts have been continuous and systematic. International Harvester v. Ken
tucky, 234 U.S. 579 (1914); Commercial Mut. Acc. Co. v. Davis, 213 U.S. 245 (1909). 
Service is proper even though no consent to be sued or authorization to an agent to accept process 
has been given. International Shoe Co. v. Washington, 326 U.S. 310 (1945); cf. National 
Equip. Rental, Ltd. v. Szukhent, 375 U.S. 311 (1964). Consent is implied from the corpora
tion’s presence in the jurisdiction through the acts of its authorized agents. Commercial Mut. 
Acc. Co. v. Davis, supra-, cf. Washington v. Superior Court, 289 U.S. 361 (1933). Some courts 
feel that a more realistic view is that authorized acts of agents justify the fiction. See Smolik v. 
Philadelphia & Reading Coal & Iron Co., 222 Fed. 148 (S.D.N.Y. 1915).

377 363 F.2d 989 (D.C. Cir. 1966), petition for cert, filed, 35 U.S.L. Week 3087 (U.S. 
Sept. 9, 1966) (No. 539), (U.S. Sept. 13, 1966) (No. 549).

378 Societe Internationale previously instituted a related suit in this jurisdiction. Societe 
Internationale v. Brownell, 145 F. Supp. 494 (D.D.C. 1956), aff’d, 100 U.S. App. D.C. 148, 
243 F.2d 254 (1957), rev’d sub nom. Societe Internationale v. Rogers, 357 U.S. 197 (1958).

373 363 F.2d at 993.
380 Ibid. The court affirmed the district court’s dismissal of the complaint for "vagueness.” 

See note 35 supra and accompanying text.

Service of Process

Due process of law requires that before a defendant can be subjected 
to a personal judgment in a foreign tribunal when he is not physically 
present in the territory of the forum, he must have certain minimal con
tacts with the area.370 Generally casual presence of a corporate agent 
or even single instances of activity within the jurisdiction do not meet 
these requirements.3'6 In Kelberine v. Societe Internationale (Interhan- 
del),377 the court held that once a corporation has instituted and prose
cuted a civil action in a court of the District,3'8 it has voluntarily sub
jected itself to the jurisdiction of the court and clearly established its 
presence.3'9 Consequently, the court held Societe Internationale’s claim 
that it was not doing business in the District irrelevant since the criterion 
is whether the corporation can be found within the court’s jurisdiction, 
not whether it transacts business there.380
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Pretrial

Pretrial Orders. Rule 16 of the Federal Rules of Civil Procedure
provides for pretrial conferences to form a stipulation which "controls 
the subsequent course of the action, unless modified at the trial to prevent 
manifest injustice.”381 Modification of the pretrial order ordinarily must 
be specifically requested,382 but when issues at trial go beyond the scope 
of the pretrial order, failure to follow the order by admitting additional 
evidence is not grounds for reversal in the absence of undue prejudice 
to one of the parties.383 In Dicker v. United States,384 385 appellants argued 
that the trial judge’s ruling modifying a pretrial order to permit addi
tional evidence occurred so late in the trial that they were unable to 
prepare the evidence for submission. On appeal the court held that 
appellants’ failure to request additional time discredited their claim of 
unpreparedness.

881 Fed. R. Civ. P. 16. [Hereinafter civil rules discussed by number only.) The civil 
rules were substantially amended in 1966, the new rules becoming effective July 1, 1966. No 
rule discussed below, however, was affected. For a thorough treatment of the effect of the 
amendments see Cohn, The New Federal Rules of Civil Procedure, 54 Geo. L.J. 1204 (1966), 
in The New Federal Rules 7 (1966).

382 E.g., Globe Cereal Mills v. Scrivener, 240 F.2d 330, 335 (10th Cir. 1956) (other evi
dence excluded where modification not requested); Fernandez v. United Fruit Co., 200 F.2d 
414 (2d Cir. 1952), cert, denied, 345 U.S. 935 (1953) (litigant wishing to present other evi
dence should request amendment).

383 Interstate Plywood Sales Co. v. Interstate Container Corp., 331 F-2d 449, 452 (9th 
Cir. 1964); Bucky v. Sebo, 208 F.2d 304, 306-07 (2d Cir. 1953); 3 Moore, Federal Prac
tice $ 16.20 (2d ed. 1965, Supp. 1965). A pretrial order may be modified to accept newly 
discovered and vital evidence, e.g., McCarthy v. Lerner Stores Corp., 9 F.R.D. 31 (D.D.C. 
1949), or, at the discretion of the court, to prevent manifest injustice, see, e.g., Taylor v. Reo 
Motors, Inc., 275 F.2d 699 (10th Cir. I960); Phoenix Mut. Life Ins. Co. v. Flynn, 83 U.S. 
App. D.C. 381, 171 F.2d 982 (1948).

384 3 5 2 F.2d 455 (D.C. Cir. 1965), cert, denied, 383 U.S. 936 (1966).
385 363 F.2d 309 (D.C. Cir. 1966) (doctor competent as expert witness on heart though 

not cardiologist); accord, Sher v. DeHaven, 91 U.S. App. D.C. 257, 199 F.2d 777 (1952), 
cert, denied, 345 U.S. 936 (1953) (general practitioner not incompetent as expert merely be
cause not specialist).

386 The trial judge had excluded the expert testimony. The court of appeals reversed, 
directing the trial court to admit the expert’s testimony on the medical practice. 363 F.2d at 
311.

Evidence

Expert Witnesses. This term in Baerman v. Reisinger,B8a the
court reaffirmed that it is unnecessary for an expert witness to be a spe
cialist in the particular field in question provided he has knowledge suf
ficient to aid the jury on a specific question within his general area of 
expertise.386 Although some cases hold that expert witnesses are only 
competent to give an opinion on a subject within the range of their 
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specialties,38' the leading authorities support the more liberal view ex
pressed in Baerman?"

Burden of Proof. Once the Government establishes a prima
facie case under the Robinson-Patman Act by proving a section 2(a)387 388 389 * 
price discrimination, a section 2(d)300 discriminatory service allowance, 
or a section 2(e)391 discriminatory furnishing of facilities, the burden of 
proving a valid defense is on the respondent.392 The statute allows a 
good-faith attempt to meet competition as a defense to a section 2(a) 
or 2(e) violation.393 394 This term in Exquisite Form Brassiere, Inc. v. 
FTCf9i the court reaffirmed its earlier holding that the defense of meet
ing competition also applied to a section 2(d) discriminatory service al
lowance violation.395 The court noted that there were factual distinc
tions between a charge alleging discriminatory allowances and a charge of 
discriminatory pricing,396 but ruled that these differences did not prevent 
applying to section 2(d) the body of judicial guidelines delimiting the 
meeting-competition defense developed under section 2(a).397

387 E.g., Farris v. Interstate Circuit, Inc., 116 F.2d 409, 412 (5th Cir. 1941). See generally 
McCormick, Evidence § 14 (1954); 2 Wigmore, Evidence § 569 (3d ed. 1940).

388 E.g., Jenkins v. United States, 113 U.S. App. D.C. 300, 307 F.2d 637 (1962); United 
States v. One Device, Intended for Use as a Colonic Irrigator, 160 F.2d 194 (10th Cir. 1947); 
cf. Bratt v. Western Air Lines, Inc., 155 F.2d 850 (10th Cir.), cert, denied, 329 U.S. 735 
(1946).

389 Clayton Act § 2(a), as amended, 49 Stat. 1526 (1936), 15 U.S.C. § 13(a) (1964).
399 Clayton Act § 2(d), as amended, 49 Stat. 1527 (1936), 15 U.S.C. § 13(d) (1964).
391 Clayton Act § 2(e), as amended, 49 Stat. 1527 (1936), 15 U.S.C. § 13(e) (1964).
392 Clayton Act § 2(b), as amended, 49 Stat. 1526 (1936), 15 U.S.C. § 13(b) (1964),

FTC v. Sun Oil Co., 371 U.S. 505 (1963); General Auto Supplies, Inc. v. FTC, 346 F.2d 311 
(7th Cir. 1965).

393 Clayton Act § 2(b), as amended, 49 Stat. 1526 (1936), 15 U.S.C. § 13(b) (1964), 
FTC v. Simplicity Pattern Co., 360 U.S. 55 (1959).

394 360 F.2d 492 (D.C. Cir. 1965), cert, denied, 384 U.S. 959 (1966).
395 Exquisite Form Brassiere, Inc. v. FTC, 112 U.S. App. D.C. 175, 301 F.2d 499 (1961), 

cert, denied, 569 U.S. 888 (1962).
398 360 F.2d at 493.
397 The court affirmed the Federal Trade Commission’s determination that Exquisite Form 

had failed to establish the meeting-competition defense. Id. at 493. The § 2(a) precedent 
has developed through FTC v. A. E. Staley Mfg. Co., 324 U.S. 746 (1945), and Corn Prods. 
Ref. Co. v. FTC, 324 U.S. 726 (1945). A substantial body of case law has developed around 
the doctrine laid down in the Staley case. See, e.g., Forster Mfg. Co. v. FTC, 335 F.2d 47 (1st 
Cir. 1964), cert, denied, 380 U.S. 906 (1965). A merchant need not prove that the competi
tor’s price that he is meeting is lawful. Standard Oil Co. v. Brown, 238 F.2d 54 (5th Cir. 
1956). He must have at least a reasonable belief that the competitor’s price is legal in order 
to fulfill the good faith requirement. Tri-Valley Packing Ass’n, 3 TRADE Reg. Rep. (1966 
Trade Cas.) 3 17657 (FTC July 28, 1966).

Impartial Trial

Bias. The court reaffirmed the rule that government employees 
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are competent to sit on juries.898 In another decision the court reiterated 
that although one may try one’s own case before a jury, there is no right 
to concessions because of inexperience or lack of trial knowledge; the 
rules of procedure are equally binding on everyone before the court.398 399 
The court had occasion to point out that the mere expression by a judge 
that he felt a party’s testimony was incredible would not support a claim 
of bias.400 Personal prejudice arising from the extrajudicial background 
of the judge, rather than judicial bias grounded on his observation of the 
witness, requires disqualification.401

398 Curtis v. District of Columbia, 363 F.2d 973 (D.C. Cir. 1966); accord,, Frazier v. 
United States, 335 U.S. 497 (1948); D.C. Transit Sys., Inc. v. Slingland, 105 U.S. App. D.C. 
264, 266 F.2d 465, cert, denied, 361 U. S. 819 (1959). A group or class may not be sys
tematically excluded. Ballard v. United States, 329 U.S. 187 (1946); Thiel v. Southern Pac. 
Co., 328 U.S. 217 (1946). There is, however, no right to any particular jury composition or 
representation of any particular group. Ibid.-, Ruthenberg v. United States, 245 U.S. 480 
(1918); Thomas v. Texas, 212 U.S. 278 (1909); Higgins v. United States, 81 U.S. App. D.C. 
371, 160 F.2d 222 (1946), cert, denied, 331 U.S. 822 (1947); cf. Fay v. New York, 332 U.S. 
261 (1947).

399 Mazique v. Mazique, 356 F.2d 801 (D.C. Cir.), cert, denied, 384 U.S. 981 (1966); 
Paton v. Rose, 191 A.2d 455 (D.C. 1963).

400 Mazique v. Mazique, supra note 399; accord, United States v. Grinnell Corp., 384 U.S. 
563, 580-83 (1966); Beavers v. Beavers, 177 A.2d 892 (D.C. 1962).

401 Loew's, Inc. v. Cole, 185 F.2d 641 (9th Cir. 1950), cert, denied, 340 U.S. 954 (1951); 
Eisler v. United States, 83 U.S. App. D.C. 315, 170 F.2d 273 (1948), cert, dismissed, 338 U.S.
189 (1949).

492 See, e.g., Poller v. Columbia Broadcasting Sys., Inc., 368 U.S. 464 (1962); Richardson 
v. Rivers, 118 U.S. App. D.C. 333, 335 F.2d 996 (1964). See generally 6 Moore, Federal 
Practice gg 56.04, at 2057, 56.15, at 2281 (2d ed. 1965).

493 Fed. R. Civ. P. 56(a), (b). Plaintiff may not file until after expiration of twenty days 
from commencement of the proceedings unless defendant has previously filed.

494 E.g., cases cited note 407 infra.
493 Dredge Corp. v. Penny, 338 F.2d 456, 462 (9th Cir. 1964); see NLRB v. Brown, 380 

U.S. 278, 290-92 (1965); Waltham Precision Instrument Co. v. FTC, 327 F.2d 427, 431 (7th 
Cir.), cert, denied, 377 U.S. 992 (1964); National Council of American-Soviet Friendship, Inc. 
v. Subversive Activities Control Bd., 116 U.S. App. D.C. 162, 322 F.2d 375 (1963); pp. 103-07 
supra. See generally 6 Moore, Federal Practice J 56.17, at 2472 (2d ed. 1965).

Judgments

Summary Judgment. Rule 56(c) provides for summary judg
ment where there is "no genuine issue as to any material fact.”40' The 
primary purpose of summary judgment is to avoid needless trial, and it 
is available at any stage of the proceedings.403 This term the court’s 
rulings404 * reinforced the position that review of administrative determi
nations is an appropriate occasion for summary judgment since the courts 
are bound to accept agency conclusions of fact when supported by sub
stantial evidence.406 The court warned that it must appear that the judge 
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did in fact consider the administrative record406 and that ample evidence 
existed in that record to support the determination.407

408 Mitchell v. Gardner, 358 F.2d 826, 829 (D.C. Cir. 1966); accord, Wiley v. Flemming, 
198 F. Supp. 705 (D. Ore. 1961). The determination of substantiality is largely one of discre
tion. See United States v. Carlo Bianchi & Co., 373 U.S. 709 (1963); Hayes v. Celebrezze, 
311 F.2d 648 (5th Cir. 1963); Note, Bianchi, The Court of Claims, and Trial De Novo, 54 
Geo. L.J. 644 (1966).

407 Mitchell v. Gardner, 358 F.2d 826 (D.C. Cir. 1966). Administrative cases where the 
court reversed a summary judgment against the plaintiff include Weinberg v. Macy, 365 
F.2d 897 (D.C. Cir. 1966); Howell v. Einbinder, 350 F.2d 442 (D.C. Cir. 1965). The court 
affirmed summary judgments in review of several administrative determinations. Cadillac 
Gage Co. v. Brenner, 363 F.2d 690 (D.C. Cir. 1966) (Commissioner of Patents); Mitchell 
v. Gardner, supra (HEW); Emerson Institute v. United States, 356 F.2d 824 (D.C. Cir. 1966), 
cert, denied, 35 U.S.L. WEEK 3125 (U.S. Oct. 10, 1966) (IRS); Pence v. Tobriner, 349 F.2d 
717 (D.C. Cir. 1965) (Civil Service Commission).

408 Weinberg v. Macy, 360 F.2d 816 (D.C. Cir. 1965).
409 See ibid, passim.
410 See Fontana v. Aetna Cas. & Sur. Co., 363 F.2d 297, 300 (D.C. Cir. 1966).
411 360 F.2d 505 (D.C. Cir. 1966).
412 The Declaratory Judgment Act provides that "any court of the United States . . . may 

declare the rights and other legal relations of any interested party seeking such declaration . . . .” 
28 U.S.C. § 2201 (1964). This discretionary authority may be exercised by a court of appeals 
without reference to the view of the lower court. A. L. Mechling Barge Lines, Inc. v. United 
States, 368 U.S. 324 (1961); see Public Seiv. Comm’n v. Wycoff Co., 344 U.S. 237 (1952).

This term the court reaffirmed that mandamus will not lie to compel the exercise of dis
cretion vested in an officer of the United States Government. Powell v. Katzenbach, 359 
F.2d 234 (D.C. Cir. 1965), cert, denied, 384 U.S. 906 (1966); Mitchell v. McNamara, 352 
F.2d 700 (D.C. Cir. 1965); accord, Work v. United States ex rel. Rives, 267 U.S. 175, 177 
(1925); Decatur v. Paulding, 39 U.S. (14 Pet.) 496, 515 (1840); Marbury v. Madison, 5 U.S. 
(1 Cranch) 137, 166 (1803); see Grundstein, Presidential Power, Administration and Ad
ministrative Law, 18 Geo. Wash. L. Rev. 285, 309-21 (1950).

413 Section two of the fourteenth amendment provides that when the right of any of a 
state’s male citizens to vote is denied or abridged, the basis of representation in the state shall 
be proportionately reduced.

414 A. L. Mechling Barge Lines, Inc. v. United States, 368 U.S. 324, 331 (1961); Davis v. 
Board of Parole, 113 U.S. App. D.C. 194, 306 F.2d 801 (1962). It is generally held that 
the same principles which justify dismissal of a suit for injunctive relief apply to dismissal of

The court reaffirmed several other traditional rubrics in holding that 
all doubts are to be resolved against the party moving for summary 
judgment,408 that on motion for summary judgment the court may con
sider all evidentiary materials before it,409 and that summary judgment is 
appropriate at the close of plaintiff’s case when plaintiff has failed to 
prove a cause of action.410

Declaratory Judgment. In Lampkin v. Connor,411 plaintiffs
sought a declaratory judgment412 requiring the Secretary of Commerce 
and the Director of the Census to implement the provisions of the 
fourteenth amendment with respect to reduction of a state’s representa
tion in Congress.413 The court affirmed a denial of the judgment. 
Since declaratory judgment is a remedy committed to the discretion of 
the court,414 it should be withheld where a challenged continuing practice 
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is undergoing such significant modification at the moment relief is sought 
that its ultimate form cannot be safely predicted, or where administra
tive remedies have not been exhausted.* 415

a prayer for declaratory judgment. E.g., Alabama State Fed’n of Labor v. McAdory, 325 U.S. 
450 (1945).

415 The court noted that declaratory relief should be denied to avoid premature interven
tion in matters of public law when such intervention would reach far beyond the particular 
case, and when the possibility of the injury’s occuring is remote and uncertain. 360 F.2d at 
509; accord, Public Serv. Comm'n v. Wycoff Co., 344 U.S. 237, 244-45 (1952); Eccles v. 
Peoples Bank, 333 U.S. 426, 432 (1948). Since Congress had acted directly and effectively in 
respect to voting rights, the doctrine of separation of powers precluded judicial interference 
with the congressional plan. 360 F.2d at 509, 511-12. Nor should declaratory judgment be 
granted where specific statutory relief has been provided. Katzenbach v. McClung, 379 U.S. 
294, 296 (1964).

In another case this term the court rejected a suit to declare invalid regulations promul
gated by the Secretary of Agriculture, on the ground that no real controversy was presented 
since no immediate harm had been threatened to any of the plaintiffs. Danville Tobacco 
Ass’n v. Freeman, 351 F.2d 832, 833 (D.C. Cir. 1965); see pp. 96-97 supra.

416 Failure to plead or defend a suit are grounds upon which a default may be entered. 
Fed. R. Civ. P. 55(a).

417 "For good cause shown the court may set aside an entry of default and, if a judgment 
by default has been entered, may likewise set it aside in accordance with Rule 60(b).” Fed. 
R. Civ. P. 55 (c), Bridoux v. Eastern Air Lines, Inc., 93 U.S. App. D.C. 369, 372, 214 F.2d 
207, 210 (1954); Tozer v. Charles A. Krause Milling Co., 189 F.2d 242, 246 (3d Cir. 1951); 
see Bush v. Bush, 61 App. D.C. 357, 63 F.2d 134 (1933). See generally 3 Barron & Holt- 
zoff, Federal Practice and Procedure, Rules Edition § 1323 (1958); 6 Moore, Fed
eral Practice $ 55.10 (2d ed. 1965); 7 Moore, Federal Practice j 60.19 (2d ed. 
1966).

418 Chapman v. Henry A. Dreer, Inc., 14 F.R.D. 218, 219 (E.D. Pa. 1953). Fed. R. 
Civ. P. 60(b) provides in part: "On motion and upon such terms as are just, the court may 
relieve a party or his legal representative from a final judgment, order, or proceding for 
the following reasons: (1) mistake, inadvertence, surprise, or excusable neglect . . . .” Rule 60 
(b) must be given liberal construction on the theory that justice is best served by a trial on 
the merits. Patapoff v. Vollstedt's, Inc., 267 F.2d 863, 865 (9th Cir. 1959).

«9 364 F.2d 692 (D.C. Cir. 1966).
420 The court pointed out that rule 60(b) provides for relief "upon such terms as are 

just” and that defendant may be required to reimburse plaintiff’s costs incurred by reason of 
the default. Id. at 694; see cases cited id. at 694 n.5.

Default Judgment. Rule 55(b)(1) provides that where a sum
certain is involved the clerk of the court may enter judgment for that 
amount against a defendant if he has been defaulted for failure to ap
pear.416 Such defaults may, in the trial court’s discretion, be set aside,417 
and the court’s action will not be disturbed on appeal unless abuse is 
shown; in both courts all doubts are resolved in favor of the motion to 
set aside.418 * Consequently, in Thorpe v. ThorpeJVJ the court refused to 
disturb the district court’s action setting aside a default judgment result
ing from the defendant’s failure to file an answer because his attorney 
withdrew from the case, and because he showed that he had a meritorious 
defense.420

Written Opinions and Judgments. On remand, a district 
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court must comply with the mandate of the court of appeals,421 and in 
determining what that mandate is, the district court should consider both 
the opinion and the judgment.422 423 On a second appeal, Hynning v. Par
tridge?22 the court held that its first decision424 had reversed in its en
tirety the district court’s denial of Partridge’s motion for summary judg
ment, dismissal of his counterclaim, and award of summary judgment 
for Hynning; its remand reinstated the counterclaim which had then been 
properly resolved by the district court.425

421 Citizens Nat’l Trust & Sav. Bank v. United States Dist. Court, 215 F.2d 799, 800 (9th 
Cir. 1954); United States v. Iriarte, 166 F.2d 800, 803 (1st Cir.), cert, denied, 335 U.S. 816 
(1948); Herzberg’s, Inc. v. Ocean Acc. & Guar. Corp., 132 F.2d 438, 440 (8th Cir. 1943).

422 D.C. Cir. R. 27(c); accord, Federal Home Loan Bank v. Hall, 225 F.2d 349 (9th Cir. 
1955), cert, denied, 350 U.S. 968 (1956).

423 359 F.2d 271 (D.C. Cir. 1966), petition for cert, filed, 35 U.S.L. Week 3075 (U.S. 
Aug. 18, 1966) (No. 458).

424 Partridge v. Hynning, 118 U.S. App. D.C. 331, 335 F.2d 994 (1964), cert, denied, 380 
U.S. 911 (1965).

425 359 F.2d at 273.
426 International Boxing Club v. United States, 358 U.S. 242 (1959); Fraser v. Doing, 76 

U.S. App. D.C. Ill, 130 F.2d 617 (1942). The court has indicated that it is not disposed to 
make findings of fact on appeal. E.g., Washington Sheraton Corp. v. Haughton Elevator Co., 
No. 19564, D.C. Cir., Feb. 17, 1966 (unpublished decision); Campbell v. Campbell, 83 U.S. 
App. D.C. 237, 238, 170 F.2d 809, 810 (1948).

427 362 F.2d 971 (D.C. Cir. 1966); accord, Wabash Ry. v. Bridal, 94 F.2d 117 (8th Cir.), 
cert, denied, 305 U.S. 602 (1938).

428 362 F.2d at 972 & n.2; accord, Wabash Ry. v. Bridal, supra note 427. The court has 
been equally strict in its interpretation of the standards for reversal on the grounds of eviden
tiary error under rule 61. To be a proper ground for reversal such error must "affect the 
substantial rights of the parties.” Fed. R. Civ. P. 61; see, e.g., SEC v. United Benefit Life Ins. 
Co., 359 F.2d 619, 623 n.12 (D.C. Cir. 1966), cert, granted, 35 U.S.L. Week 3149 (U.S. Oct. 
24, 1966); Williams v. Rawlings Truck Line, Inc., 357 F.2d 581 (D.C. Cir. 1965).

420 Evidence must be in fact newly discovered. See, e.g., Dicker v. United States, 352 
F.2d 455, 457 (D.C. Cir. 1965), cert, denied, 383 U.S. 936 (1966).

430 356 F.2d 822 (D.C. Cir. 1966).

Error. Rule 52(a) provides that the district court shall make
findings of fact which "shall not be set aside unless clearly erroneous.” 
The party challenging such findings has the burden of showing that 
they are clearly erroneous,420 as the court reaffirmed in Berenter v. 
Staggers?2' stating that "certainly error is not to be presumed but must 
be made affirmatively to appear by the party asserting it . . . .”428

Motions for New Trial

Newly Discovered Evidence. Rule 60(b) provides that a party
may be relieved from final judgment on the basis of newly discovered 
evidence that could not have been discovered in time to make a motion 
for new trial under rule 59(b).429 430 In Salsbury v. United States?™ appel
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lants, on the ground of newly discovered evidence, sought a stay of an 
order directing that a safe-deposit box be opened. The court indicated 
that a 60(b) motion to the district court supplemented by a motion to 
the court of appeals to remand where appropriate may be made even 
while an appeal is pending.431 Consequently, when an appeal is pending, 
a motion under rule 60(b) on grounds of newly discovered evidence 
should be filed and heard in the district court. If rhe district court indi
cates that it will allow the motion, the court of appeals should then be 
requested to remand the case,432 but with the knowledge that once an 
appeal has been perfected the courts of appeals are reluctant to remand 
without a decision on the merits unless it is reasonably certain that the 
trial court will grant the motion for new trial.433

431 Id. at 824. Fed. R. Civ. P. 62(b) states: “In its discretion ... the court may stay the 
execution of . . . any proceedings to enforce a judgement pending the disposition of a motion 
for a new trial . . . or . . . pursuant to Rule 59, or . . . Rule 60, or . . . Rule 50 . . . .” Salsbury 
reaffirms the procedure established pursuant to rule 62(b) in Smith v. Pollin, 90 U.S. App. 
D.C. 178, 194 F.2d 349 (1952) (motion to court of appeals for leave to file motion for new 
trial denied).

432 This procedure is cited with approval and followed by several circuits. Ryan v. United 
States Lines Co., 303 F.2d 430, 433-34 (2d Cir. 1962); Binks Mfg. Co. v. Ransburg Electro
Coating Corp., 281 F.2d 252, 260-61 (7th Cir. 1960), cert, dismissed, 366 U.S. 211 
(1961); Herring v. Kennedy-Herring Hardware Co., 261 F.2d 202, 203-04 (6th Cir. 1958). 
See generally 7 Moore, Federal Practice ? 60.30, at 336 (2d ed. 1966). At least one 
circuit has held that the motion must be made to the court of appeals. Krock v. Electric 
Motor & Repair Co., 339 F.2d 73, 75 (1st Cir.), cert, denied, 377 U.S. 934 (1964).

433 Baruch v. Beech Aircraft Corp., 172 F.2d 445 (10th Cir. 1949).
434 The doctrine developed as a rule of law during the fourteenth century to protect the 

beneficial incidents of tenure. See MOYNIHAN, REAL PROPERTY 18-22, 152 (1962). The 
doctrine was essentially of minor importance in the United States until Judge Cardozo lent 
his considerable authority to transform it into a rule of construction based on the presumed 
intention of the grantor. Doctor v. Hughes, 225 N.Y. 305, 122 N.E. 221 (1919); see Ver- 
rall, The Doctrine of Worthier Title: A Questionable Rule of Construction, 6 U.C.L.A.L. 
Rev. 371 (1959). That intention is to retain the beneficial ownership of the property and 
to retain a reversionary interest. Morris, The Inter Vivos Branch of the Worthier Title Doc
trine, 2 Okla. L. Rev. 133, 174 (1949). As a rule of construction it has been applied in a 
majority of American jurisdictions after it was discovered to be useful in the revocation of 
trusts and in decisions regarding creditors’ rights. Moynihan, Real Property 156 (1962); 
Verrail, supra at 372; see RESTATEMENT, PROPERTY § 314(1) (1940); RESTATEMENT (SEC
OND), Trusts § 127, comment b (1959); Annot., 16 A.L.R.2d 691 (1951).

PROPERTY

Trusts

Doctrine of Worthier Title. This term the court of appeals re
fused to adopt the doctrine of worthier title as a rule of construction in 
the District of Columbia.434 The doctrine provides that a transferor can
not create by conveyance a remainder in his own heirs; an attempt to do 
so is void and the purported remainder becomes a reversion held by the 
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conveyor.435 * 437 In Hatch v. Riggs Nat’I Bank™ the grantor had set up an 
irrevocable trust from which she would receive the interest on the corpus 
for the rest of her life. Upon her death, the corpus would be disposed of 
as provided in her will or, upon failure to so provide, would be distrib
uted to her next of kin as determined by the District of Columbia laws of 
intestate succession. Claiming that the doctrine of worthier title operated 
to make her the sole beneficiary of the trust, the grantor asserted the 
right to revoke the trust at will.43' The court rejected the doctrine, and 
held that the settlor was not entitled to revoke the trust,438 basing its rejec
tion on the probability that the doctrine operated to frustrate the in
tent of the average settlor.439 The considerable confusion in judicial 
application of the doctrine was a persuasive consideration.440 While 
an "irrevocable” trust can be revoked with the consent of all the bene
ficiaries,441 this helps little in most cases unless the doctrine is applicable, 
because the beneficiaries are usually unknown. Another procedure would 
be to appoint a guardian ad litem to represent the interests of the un
known or unborn beneficiaries,442 which, the court suggested, would 
effectively protect the rights of all interested parties.443

435 Moynihan, Real Property 150 (1962). The common-law formulation of the doc
trine also contained a testamentary aspect which is now moribund. Id. at 154.

486 361 F.2d 559 (D.C. Cir. 1966).
437 Id. at 560. The settlor desired extra income to meet " 'recently incurred expenses and 

to live more nearly in accordance with her refined but yet modest tastes.’ ” Id. at 561.
438 Id. at 564.
439 Although the doctrine is a rule of construction and may be defeated by a demonstra

tion of an intent at the time of the grant not to retain a reversionary interest, this is often 
difficult since the strongest tangible indication of intent is the instrument itself. If the docu
ment is not susceptible of an opposite interpretation, the burden usually cannot be met. Id. 
at 563. The doctrine was abolished in England in 1833. 3 & 4 Will. 4, c. 106, § 3 (1833).

440 361 F.2d at 563-64. See also Verrail, supra note 434, at 400.
441 Restatement (Second), Trusts § 338(1) (1959); 3 Scott, Trusts § 338 (2d ed. 

1956); see Commissioner v. Bacher, 102 F.2d 500, 502 (6th Cir. 1939).
442 This method is employed in a number of states pursuant to statute. E.g., Cal. Civ. 

Proc, code § 373.5. The California District Court of Appeals had earlier refused to allow 
such appointment absent statutory authority. Moxley v. Title Ins. & Trust Co., 154 P.2d 417 
(Cal. Dist. Ct. App. 1945), ail’d, 27 Cal. 2d 457, 165 P.2d 15 (1946). The Restatement 
does not take a position. RESTATEMENT, PROPERTY § 182, comment e (1936). See also 
Annot., 120 A.L.R. 871, 876 (1939).

443 The court reasoned that the power to appoint a guardian ad litem is an inherent power 
of the court. 361 F.2d at 565-66; accord, Mabry v. Scott, 51 Cal. App. 2d 245, 124 P.2d 659 
(Dist. Ct. App.), cert, denied, 317 U.S. 670 (1942).

Decedents Estates

Probate Jurisdiction. Probate jurisdiction pertains to the admin
istration and execution of the estates of decedents who were either domi- 
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ciliaries444 or left property in the state.445 * 447 While the District has usually 
followed the prevailing practice of declining to exercise jurisdiction over 
nondomiciliary wills,440 the court deviated in Montgomery v. National 
Sav. & Trust Co."' The decedent, lately domiciled in Italy, left a separate 
will covering personal property in the District of Columbia. The court 
asserted jurisdiction448 because it was unlikely that the will could have 
been probated elsewhere in the United States.449 450 451

444 Canterbury v. Mandeville, 130 F.2d 208 (7th Cir. 1942), rev'd on other grounds, 318 
U.S. 47 (1943); 3 Page, Wills § 26.14 (Bowe-Parker rev. 1961).

«5 Baker v. Baker, Eccles & Co., 242 U.S. 394 (1917); Gordon v. Holly Woods Acres, 
Inc., 328 F.2d 253 (6th Cir. 1964); Hatch v. United States, 29 F.2d 213 (N.D.N.Y. 1928); 2 
Mersch, Probate Court Practice in the District of Columbia § 1842 (2d ed. 1952) ; 
3 Page, Wills § 26.15 (Bowe-Parker rev. 1961). The validity of the will, even though it 
disposes of property located elsewhere, will usually be determined by the law of the domiciliary 
state. Baker v. Baker, Eccles & Co., supra. The rationale for the common-law rule is the 
assurance that the personalty of the testator will pass "as an entire mass.” This assurance is 
obtainable only through the application of one system of law, most conveniently the law of 
the domicile. 6 Page, Wills § 60.7 (Bowe-Parker rev. 1962).

440 Lipscomb v. Lipscomb, 105 U.S. App. D.C. 240, 265 F.2d 822 (1959).
447 356 F.2d 806 (D.C. Cir. 1966).
448 356 F.2d at 807-08, citing 2 MERSCH, op. cit. supra note 445, § 1842. When there is 

a will covering property outside the domiciliary state, jurisdiction may be exercised by the 
state wherein the property is located. Thompson v. Parnell, 81 Kan. 119, 105 Pac. 502 
(1909); Woodfin v. Union Planters Nat’l Bank & Trust Co., 174 Tenn. 367, 125 S.W.2d 487 
(1939). Difficulty has arisen because courts, while actually exercising discretion in refusing to 
exercise jurisdiction over the wills of nondomiciliaries, have loosely attributed the refusal to lack 
of jurisdiction. 3 Page, Wills §§ 26.1-.2 (Bowe-Parker rev. 1961); see Annot., 119 A.L.R. 
487, 507 (1939). In an analogous situation, jurisdiction to appoint an administrator, the 
court held that an insurance contract constituted sufficient property within the District to 
satisfy the statute. Milmoe v. Toomey, 356 F.2d 793 (D.C. Cir. 1966); D.C. Code Ann. § 
20-331 (Supp. V, 1966). See also O'Sullivan v. Hicks, 114 U.S. App. D.C. 219, 313 F.2d 
900 (1963).

449 The court indicated that there was no good reason for probating the will elsewhere. 
356 F.2d at 808. It is interesting to note that Italy would take jurisdiction on the basis of the 
domicile, but because of its conflict of laws rule would apply District law since the decedent 
was an American citizen. See CODICE Civile ANNOTTATO art. 23 (Italy 1963).

450 E.g., Hall v. Killingsworth, 102 U.S. App. D.C. 307, 253 F.2d 43 (1958); Baker v. 
National Sav. & Trust Co., 86 U.S. App. D.C. 161, 181 F.2d 273 (1950); accord, 2 Mersch, 
op. cit. supra note 445, §§ 2261-62; 4 Page, Wills § 30.6 (Bowe-Parker rev. 1961). This 
principle is "the first and great rule in the exposition of wills, to which all other rules must 
bend . . . .” Smith v. Bell, 31 U.S. (6 Pet.) 68, 74 (1832) (Marshall, C.J.).

451 E.g., Strife v. McGinnes, 330 F.2d 234 (3d Cir.), cert. denied, 379 U.S. 836 (1964); 
Bookwaiter v. Lamar, 323 F.2d 664 (8th Cir. 1963); Stone v. Stokes, 82 U.S. App. D.C. 299, 
163 F.2d 704 (1947). The intent which is discovered by this examination will prevail so 
long as it does not contravene some established rule of law. Smith v. Bell, 31 U.S. (6 Pet.) 
68 (1832); Bookwaiter v. Lamar, supra-, Stone v. Stokes, supra. The court applied the rule 
this term to void a clearly expressed intention of the testator. McInerney v. District of Co

Construction of Wills — Intention. The guiding principle for
the construction of wills is to determine and effectuate the intention of 
the testator.4“0 To ascertain this intention, courts examine the instru
ment in its entirety rather than detached paragraphs or isolated expres
sions.4“1 In Grabois v. Grosner^"~ a testamentary trust provided that the 
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trust property was to be equally divided between the testator’s two daugh
ters. The will directed the trustees to manage the property for one of 
the daughters who was in a mental institution and to pay her the net in
come from the property. A separate article of the will granted the trus
tees absolute discretion to apply the income or principal for the use of 
either beneficiary in the event of serious illness or other misfortune.4“3 
The trustees, arguing that the provision giving absolute discretion to in
vade the corpus authorized them to accumulate the income, had refused 
to make the income available for the incompetent daughter’s benefit in 
spite of the will’s express direction that they do so. The court construed 
the conflicting provisions together452 453 454 and rejected this argument, hold
ing that the intent of the testator was merely to have the trustees man
age the property and protect the corpus of the trust.455 The powers of 
the trustees were subsidiary to the interests of the beneficiaries; only if 
one of the beneficiaries became seriously ill could the trustees in
vade the principal.456

lumbia, 355 F.2d 838 (D.C. Cir. 1966). Only if the testator’s intention cannot be discovered 
by an inspection of the will, the surrounding circumstances will be considered. Smith v. Bell, 
supra at 75; see Pyne v. Pyne, 81 U.S. App. D.C. 11, 154 F.2d 297 (1946).

452 363 F.2d 979 (D.C. Cir. 1966).
453 Id. at 980. After a dispute over the management of the trust for the incompetent 

daughter, the other daughter was appointed as committee for the person and property of her 
sister. The trustees initially paid the accumulated income to the committee, but later refused 
to pay or use the income for the incompetent daughter’s benefit. The court found that the 
testator wanted to place the income in the hands of someone close to the daughter while put
ting the principal of the estate in professional hands; for all legal purposes the committee 
acted in the daughter’s behalf. Id. at 980-82.

454 See Pace v. Bradley, 84 U.S. App. D.C. 212, 171 F.2d 350 (1948); authorities cited note 
451 supra.

455 The trustee's interpretation, on the other hand, would have imputed to the testator an 
intention to include a provision known to be a nullity. 363 F.2d at 981.

456 Id. at 982.
457 See Caswell v. Kent, 158 Me. 493, 186 A.2d 581 (1962); Lansing v. Haynes, 95 Mich. 

16, 54 N.W. 699 (1893).
458 There is some question about the scope of the principle behind the common-law rule; 

it may have been limited to the specific factual situations in which it was applied. See 2 
Page, Wills §§ 21.87, .88, .101 (Bowe-Parker rev. I960). But see cases cited 2 id. § 21.87, 
at 497-98 n.2. Implied revocation of a will is not precluded by the lack of express statutory 
authorization, even though there is a statutory scheme for the revocation of a will. Pascucci 
v. Alsop, 79 U.S. App. D.C. 354, 147 F.2d 880, cert, denied, 325 U.S. 868 (1945). The 
Pascucci case is somewhat unusual since most courts when faced with a will-revocation statute 
that does not expressly save the common-law implication of revocation from subsequent 
changes in the condition of the testator, rule that the statutory methods of revocation are 

Construction of Wills — Revocation. A.t common law, revo
cation of a will was implied from a subsequent marriage and birth of 
a child.457 The basis of this rule was that the change in the testator’s 
status was so great that it raised a conclusive presumption that he in
tended to revoke any prior will.458 In Luff v. Luff,459 the court applied 
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this rationale to a divorce and property settlement which took place after 
the drafting of an instrument which willed the entire estate to the 
testator’s then wife.459 460 Noting that the divorce alone would not have 
been grounds for an implied revocation,461 the court held that the divorce 
and property settlement agreement created a presumption that the testator 
intended to revoke his will,462 which, in the absence of conduct amount
ing to republication,463 was conclusive.464 Since there was no indication 
that the will had been republished, the court held the will revoked.465

exclusive. Gartin v. Gartin, 371 Ill. 418, 21 N.E.2d 289 (1939); Annot., 18 A.L.R.2d 
697, 708 (1951); 52 Harv. L. Rev. 332 (1938); see Rees, American Wills Statutes: II, 46 
Va. L. Rev. 856, 880-81 (I960). Since Pascucci the D.C. Code has been changed to allow 
revocation "by implication of law.” D.C. Code Ann. § 18-109 (Supp. V, 1966).

459 359 F.2d 235 (D.C. Cir. 1966).
480 Id. at 237. Such application of the doctrine to new circumstances within its reason 

and spirit has received other judicial approval. Rankin v. McDearmon, 38 Tenn. App. 160, 
270 S.W.2d 660 (1953); 1 Mersch, op. cit. supra note 445, § 673; 2 Page, Wills § 21.87 
(Bowe-Parker rev. I960). The tendency of the courts to analogize the two situations is 
noted in Annot., 18 A.L.R.2d 697, 705-08 (1951); 52 Harv. L. Rev. 332 (1938). But 
see Hertrais v. Moore, 325 Mass. 57, 88 N.E.2d 909 (1949). An increasing number of 
state legislatures have enumerated subsequent divorce as a basis for revocation implied in 
law. Rees, supra note 458, at 885-86.

484 359 F.2d at 239 n.ll.
402 Id. at 239; accord, Caswell v. Kent, 158 Me. 493, 186 A.2d 581 (1962); In re Estate 

of Daugherty, Adm’n No. 69504, D.C.P. Ct., Nov. 20, 1947, cited in 1 Mersch, op. cit. supra 
note 445, § 672; see Mersch, Implied Revocation of Wills Revived in the District of Columbia, 
33 Geo. L.J. 182, 188-89 (1945). Several authorities concur in the court’s reasoning in 
general but hold that subsequent divorce and property settlement are not sufficient evidence 
of intention to raise a presumption. E.g., Baacke v. Baacke, 50 Neb. 18, 69 N.W. 303 (1896); 
Luff v. Luff, 359 F-2d 235, 239 (D.C. Cir. 1966) (Leventhal, J., dissenting); 2 PAGE, WILLS 
§ 21.101 (Bowe-Parker rev. I960).

463 Republication refers to the reexecution or reestablishment by a testator of a will 
which he had once revoked, either expressly or by construction. See Atkinson, Wills § 89 
(2d ed. 1953).

464 Implied revocation cannot be challenged by evidence of a contrary intention outside 
the terms of the will. Caswell v. Kent, 158 Me. 493, 186 A.2d 581 (1962); Annot., 18 
A.L.R.2d 697, 700 (1951); 50 Colum. L. Rev. 531 (1950).

465 359 F.2d at 238. Although the position of the court conforms to the majority view, 
it would seem that a rule that conclusively imputes an intention to all testators could be more 
definitively formulated only after a comprehensive sociological study of the common intent 
of divorced persons. See 2 Page, Wills § 21.101 (Bowe-Parker rev. I960).

486 D.C. Code Ann. § 47-1001 (1961).
487 D.C. Code Ann. § 47-1003 (1961).

Real Property

Tax Deed. The District of Columbia Commissioners may sell
real property located in the District to raise delinquent taxes imposed 
thereon.466 The statute provides that a purchaser at a tax sale receive a 
certificate of sale which enables him to obtain a deed within five years by 
paying all the taxes then due, subject to the right of the owner of the 
land to redeem it within two years.467 In Gray Properties, Inc. v. To- 
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briner,i6s Gray’s assignor obtained a tax-sale certificate covering delin
quent taxes for the fiscal year ending June 30, 1958. Taxes were as
sessed but unpaid for the three succeeding years. When no buyer was 
found at a regular tax sale, the District purchased the land,409 which the 
Commissioners sold on July 2, 1963, and issued a tax deed to Trivers upon 
payment of all of the back taxes. Gray brought this action to void the 
tax deed and compel the District to convey the property to him, main
taining that the sale by the Commissioners deprived him of his right, 
which had not expired at the time of the sale to Trivers, to obtain a tax 
deed under his certificate. The court held that a regularly issued tax 
deed expunges all other interests in the property and vests a fee simple in 
the title holder; it is not subject to the right of the holder of a tax-sale 
certificate to obtain a deed.4'0

468 357 p.2d 829 (D.c. Cir. 1966).
469 If no buyer is found at a regular sale, or if there is no bid sufficient to cover the 

amount of the tax due, the District may purchase the property, and, if not redeemed by the 
owner within two years, may sell the property at a public or private sale and issue the pur
chaser a tax deed. D.C. Code Ann. § 47-1003 (1961).

470 357 F.2d at 830; cf. W. C. & A. N. Miller Dev. Co. v. Emig Properties Corp., 77 
U.S. App. D.C. 205, 208, 134 F.2d 36, 39, cert, denied, 318 U.S. 788 (1943); Brewer v. 
District of Columbia, 16 D.C. (5 Mackey) 274 (1886). A tax sale certificate is considered 
an assignment of a lien on the land. Gautier v. Town of Crescent City, 138 Fla. 573, 189 So. 
842 (1939); see Gunther & Shirley Co. v. Presbytery of Los Angeles, 85 Ariz. 56, 331 P.2d 257 
(1958). It is properly, then, merely another interest in the property to be expunged.

471 E.g., Van Stone v. Stillwell & Bierce Mfg. Co., 142 U.S. 128 (1891); In the Matter 
of Warren, 192 F. Supp. 801 (W.D. Wash. 1961); Lampson Lumber Co. v. Rosadino, 141 
Conn. 193, 104 A.2d 362 (1954); Freedom Pools, Inc. v. Strawbridge Home for Boys, 228 
Md. 297, 179 A.2d 683 (1962).

472 D.C. CODE Ann. 38-101, -103 (1961). The Code provides that such a lien can be 
used to secure "the contract price agreed upon” or the “reasonable value of the work and 
materials furnished.” D.C. CODE Ann. § 38-101 (1961). Mr. Justice Brandeis noted that: 
"The principle upon which the mechanic’s lien rests is, in a sense, that of unjust enrichment. 
Ordinarily, it is the equity arising from assumed enhancement in value resulting from work 
or materials expended upon the property without payment therefor . . . Piedmont & 
Georges Creek Coal Co. v. Seaboard Fisheries Co., 254 U.S. 1, 9 (1920) (dictum).

473 Chamberlin Metal Weather Strip Co. v. Karrick, 60 App. D.C. 316, 53 F.2d 928 
(1931) (lien invalid since named party had no interest in property); D.C. Code Ann. §§ 
38-101 to -102 (1961).

Mechanic’s Liens. A mechanic’s lien is a purely statutory crea
tion, unknown at common law,4'1 designed to protect those who have 
contributed labor or material which permanently enhances the property 
of another. The District of Columbia Code provides that a contractor 
or subcontractor may hold a mechanic’s lien against the interest of the 
person to whom work or materials is furnished.4'2 Notice, containing the 
name of the party against whose interests the lien is sought to be en
forced, must be given to the owner of the property.4'3 468 469 470 471 472 473
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In Hartford Acc. & Indem. Co. v. A.B.C. Cleaning Contractors, 
Inc.*™ the contractor, A.B.C., performed sandblasting operations on the 
Hotel Roosevelt. When payment was not forthcoming, A.B.C. filed 
notice of intent to hold a mechanic’s lien against the interests of the 
Tracy Roosevelt Corporation,470 believing it owned the hotel.4'6 The 
Roosevelt Corporation then entered into an undertaking with Hartford in 
which the insurance company agreed to satisfy any judgment on the 
enforcement of the lien.474 * 476 477 In an action to enforce the lien the corpora
tion defaulted and the district court entered a personal judgment4'8 against 
Tracy and against Hartford on its undertaking. On appeal the court 
held that the undertaking only covered payment of a judgment in a suit 
to enforce the mechanic’s lien.479 Since the corporation’s interest in the 
property had not been established480 and, because the judgment below was 
not an adjudication that the lien should be foreclosed, Hartford’s liability 
did not extend to the personal judgment against the corporation.481

474 350 F.2d 430 (D.C. Cir. 1965).
476 See D.C. Code Ann. § 38-102 (1961).
476 It was stipulated in the lower court that the land records of the District of Columbia 

did not disclose that the Tracy Roosevelt Corporation was title owner of the hotel. 350 F.2d 
at 432.

477 Id. at 431-32. A mechanic’s lien may be released by payment in full or by the owner’s 
filing a written undertaking that he and his sureties will guarantee payment of any judgments 
rendered against him. D.C. Code Ann. § 38-118 (1961). The statute is designed to afford 
protection to the lienor while allowing the owner to release the property from the lien to pre
serve its market value. Deland v. Wagner, 62 App. D.C. 54, 64 F.2d 552 (1933); Maiatico 
v. Fletcher, 59 App. D.C. 250, 39 F.2d 295 (1930).

478 The district court reserved " 'any ruling regarding the establishment or enforcement of 
a mechanic’s lien against the property involved in this case, said matter being left open for future 
decision of this Court.’ ” 350 F.2d at 432 n.l.

479 Id. at 433; accord, Anglo-American Ass’n v. Campbell, 13 App. D.C. 581, 607 (1898); 
see Yonkers Builders Supply Co. v. Petro Luciano & Son, 269 N.Y. 171, 199 N.E. 45 (1935) 
(Lehman, J., concurring).

480 The D.C. Code explicitly states that the court shall decree an enforcement sale only if
"the right of the complainant ... to the lien . . . shall be established." D.C. Code Ann.
§ 38-111 (1961). (Emphasis added.) Both the majority and concurring opinion noted that
the ultimate burden of proof is upon the contractor to establish the corporation’s liability, 
thus making Hartford susceptible to liability under the undertaking. 350 F.2d at 434-35. 
The court remanded to the lower court to determine the corporation’s interest, if any, in the 
property.

484 350 F.2d at 432-33.
488 364 F.2d 667 (D.C. Cir. 1966).

In Ritzenberg v. Noland,482 * 484 the property owner continued to make 
payments to the contractor for electrical work after receiving notice that 
a subcontractor had asserted a mechanic’s lien against the contractor’s 
interest. In a suit to enforce the lien, the owner attempted to deduct the 
amount paid to complete the work from the original amount due on the 
contract, arguing that the subcontractor’s recovery was limited by statute 
to the contractor’s remaining interest in the contract, not the value of 
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the materials supplied.483 The court held that, according to the notice 
provision of the Code, payment made after notice of the lien was at the 
owner’s peril, and that the owner should have retained an amount suf
ficient to satisfy the lien from the payment to the contractor.484

483 The owner relied upon D.C. CODE Ann. § 38-104 (1961) which states in part: 
All such liens in favor of parties so employed by the contractor shall be subject to 
the terms and conditions of the original contract .... [I]f said original contractor, 
by reason of any breach of the contract on his part, shall be entitled to recover less 
than the amount agreed upon in his contract, the liens of said parties so employed 
by him shall be enforceable only for said reduced amount ....

The owner had paid the contractor $10,015.96 after receiving notice of the lien and, when the 
original contractor defaulted, paid another contractor $98,596.54, which was only $528.46 less 
than the original contract price, to complete the work. The argument was that since the 
original contractor’s breach reduced his interest in the contract to $528.46, § 38-104 made the 
subcontractor’s lien enforceable only to that extent. 364 F.2d at 668.

484 Id. at 669; D.C. Code Ann. § 38-106 (1961); see Randall v. Colby, 190 F. Supp. 319, 
333-34 (N.D. Iowa 1961); cf. Hartford Acc. Co. v. Nelson Mfg. Co., 291 U.S. 352, 358 (1934). 
Section 38-106 clearly commands the owner after notice of the lien to retain "a sufficient 
amount to satisfy any indebtedness due from said contractor to the said subcontractor . . . .” "The 
theory ... is that the owner gets the benefit of the material, and he has control of the money. If 
he negligently and carelessly pays the money out to the contractor without taking precautions to 
see that it is applied to the payment of the materials . . . then he must stand the loss ....’’ 
Bounds v. Nuttie, 181 Md. 400, 406, 30 A.2d 263, 266 (1943).

485 United States v. Miller, 317 U.S. 369, 373 (1943). Just compensation does not in
clude "consequential losses” resulting from the forced sale. H & R Corp. v. District of Colum
bia, 122 U.S. App. D.C. 43, 351 F.2d 740 (1965), Circuit Note: 1964-1965 Term 359; 
National Brick Co. v. United States, 76 U.S. App. D.C. 329, 131 F.2d 30 (1942); United 
States v. 25.406 Acres of Land, 172 F.2d 990 (4th Cir.), cert, denied, U.S. 931 (1949); 
United States v. Waterhouse, 132 F.2d 699 (9th Cir. 1943), aff’d, 321 U.S. 743 (1944).

486 Mr. Justice Holmes applied the fair market value standard in City of New York v. Sage, 
239 U.S. 57, 61 (1915); see United States v. Miller, 317 U.S. 369, 374 (1943); Olson v. 
United States, 292 U.S. 246, 254-55 (1934).

487 Murray v. United States, 76 U.S. App. D.C. 179, 130 F.2d 442 (1942); see Dicker v. 
United States, 352 F.2d 455 (D.C. Cir. 1965), cert, denied, 383 U.S. 936 (1966). See gener
ally Glaves, Date of Valuation in Eminent Domain: Irreverence for Unconstitutional Practice, 
30 U. Chi. L. Rev. 319 (1962).

488 355 F.2d 825 (D.C. Cir. 1965).
489 Id. at 827. The court reasoned that this result was required by its determination in a 

previous case that it was within the trial court’s discretion to refuse evidence of the price paid 

Condemnation Proceedings. The fifth amendment provides that
property shall not be taken for public use without just compensation,483 484 485 
which courts have defined in condemnation proceedings to be the fair 
market value of the property480 at the time of taking.48' In Certain Land 
v. United States,46* the trial court refused to allow the introduction of 
evidence of the rental price demanded of the condemnee by the General 
Services Administration when he remained in possession as a tenant 
following condemnation. The court affirmed, holding that rejection of 
this evidence was clearly within the trial court’s discretion since "what 
the General Services Administration, as landlord, saw fit to demand of the 
tenant throws little or no light ... on the market value of the prop
erty itself.”489 The court approved an instruction removing the value of 
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personal property not annexed to the land from the jury determination of 
market value.490

by the Government for neighboring land. Hannan v. United States, 76 U.S. App. D.C. 118, 
131 F.2d 441 (1942); accord, Carlstrum v. United States, 275 F.2d 802 (9th Cir. I960); West
chester County Park Comm'n v. United States, 143 F.2d 688 (2d Cir.), cert, denied, 323 U.S. 
726 (1944).

490 355 F.2d at 826. Nor is the owner entitled to have the jury consider the depreciation 
to such personal property caused by its removal. Ibid. But just compensation does include the 
value of personal property annexed to the condemned land. United States v. Certain Property, 
344 F.2d 142 (2d Cir. 1965); Potomac Elec. Power Co. v. United States, 66 App. D.C. 77, 85 
F.2d 243, cert, denied, 299 U.S. 565 (1936); Futrovsky v. United States, 62 App. D.C. 235, 
66 F.2d 215 (1933). See also United States v. Certain Space, 295 F.2d 381 (7th Cir. 1961). 
Generally, the determination of whether personalty has become annexed to the land is a matter 
of state law. E.g., United States v. Certain Property, supra-, United States v. Becktold Co., 129 
F.2d 473 (8th Cir. 1942).

491 352 F.2d 455 (D.C. Cir. 1965), cert, denied, 383 U.S. 936 (1966). For discussion of 
the procedural issue in this case, see text accompanying note 384 supra.

492 Evidence of the land’s potential use may be considered. United States v. Petty Motor 
Co., 327 U.S. 372, 377 (1946).

493 Instead, the court approved an instruction that the jury was to consider the leaseback 
arrangement as relating to the highest and best use of the land. 352 F.2d at 458 n.l. But 
see Phillips v. United States, 243 F.2d 1 (9th Cir. 1957) (prospective oil leases have direct 
bearing on market value). Highest and best use is one indication of fair market value ap
proved by the court. See National Brick Co. v. United States, 76 U.S. App. D.C. 329, 131 
F.2d 30 (1942).

494 352 F.2d at 458.
495 Accord, United States v. Block, 160 F.2d 604 (9th Cir. 1947); Clark v. United States, 

155 F.2d 157 (8th Cir. 1946); cf. Murray v. United States, 76 U.S. App. D.C. 179, 130 F.2d 
442 (1942). See generally Circuit Note: 1964-1965 Term 359.

493 352 F.2d 683 (D.C. Cir. 1965).
497 Other circuits require that a tax lien arise, as determined by local law, before full as

sessment can be made against the condemnation deposit. E.g., Collector of Revenue v. Ford 
Motor Co., 158 F.2d 354 (8th Cir. 1946); Puerto Rico v. Palo Seco Fruit Co., 136 F.2d 886 
(1st Cir. 1943); United States v. 150.29 Acres of Land, More or Less, 135 F.2d 878 (7th Cir. 
1943), cert. denied, 325 U.S. 882 (1945); United States v. Certain Parcels of Land, 130 F.2d 
782 (3d Cir. 1942). Apparently this issue had not been raised in the District of Columbia, 
but there are cases holding that a real property tax is not a lien unless made so by express legis

In Dicker v. United States?*1 the condemnee entered into a purchase 
and leaseback arrangement, prior to the condemnation. At trial he in
troduced expert testimony of the property’s value as reflected by this ar
rangement,492 but the trial judge refused to instruct that the prospective 
leaseback arrangement was direct evidence of market value.493 The 
court of appeals agreed and held that only when the evidence shows a 
"prospective use so likely of successful consummation that it should be 
treated as already in effect”494 is such an instruction proper. Dicker and 
Certain Land indicate a willingness to give the trial court wide discretion 
to restrict or qualify evidence of market value to ensure that the jury 
makes a fair evaluation.495 * 497

In District of Columbia v. Sussman?'* the court held that the district 
court must order payment out of the condemnation deposit of the full 
District of Columbia property tax for the year of the taking.49' The tax 
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had been assessed and levied but was not due at the time of the taking. 
The condemnee had been in possession for only twenty-six days of the 
tax year and argued that he should pay property tax for only that period. 
The district court, exercising its discretionary power over the condemna
tion deposit,498 ruled that the District of Columbia was only entitled to 
a pro tanto share of the tax. Reversing, the court of appeals held that 
absent explicit statutory authority the district court did not have dis
cretion to deprive the District of Columbia of a tax the full amount 
of which it had included in the total tax assessment for the District.499 
While this holding apparently causes hardship on owners of condemned 
property by requiring them to pay a property tax for a period when 
they were not in possession,500 501 the court suggested that this inequity could 
be alleviated by requiring the United States to pay a prorated share of 
the tax as part of the condemnation award.“01

lative authority. E.g., Johnson v. District of Columbia, 17 D.C. (6 Mackey) 21 (1887); Dis
trict of Columbia v. Hechinger Properties Co., 197 A.2d 157 (D.C. 1964); cf. Cobb v. United 
States, 84 U.S. App. D.C. 228, 172 F.2d 277 (1949). The court refused to consider whether 
the District tax was a lien at the time of taking, stating that it was enough that the tax 
had been levied and assessed. "No change in ownership among private owners would have 
affected the liability of the property to answer for the tax so levied." 352 F.2d at 687.

498 D.C. Code Ann. § 16-628 (1961).
499 352 F.2d at 690.
500 This same result sometimes obtains in the other circuits when local law creates a lien 

at the beginning of the tax period. See, e.g., Collector of Revenue v. Ford Motor Co., 158 
F.2d 354 (8th Cir. 1946); United States v. Certain Parcels of Land, 130 F.2d 782 (3d Cir. 
1942).

501 "[A] provable element of [the land owner’s] . . . damages is the tax liability for the 
portion of the year in respect of which they have been deprived of the use of their property. 
We . . . know of no reason . . . why the dollar amount of such tax liability . . . would not 
be admissible.” 352 F.2d at 686-87. In light of Judge Washington’s dissenting opinion that 
such damages would be contrary to D.C. Code Ann. §§ 16-628, 47-801a(a) (1961), 352 F.2d 
at 690, the court should indicate more explicitly the authority for this procedure before it is 
adopted.

502 Int. Rev. Code of 1954, § 911(a)(2).
503

504 Rev. Rul. 58-4, 1958-1 Cum. Bull. 268; see Laurence P. Dowd, 37 T.C. 399 (1961) 

TAXATION

Internal Revenue Code

Tax Exemptions. The Internal Revenue Code provides a tax
exemption to American citizens who are present in a foreign country for 
seventeen months out of an eighteen-month period;502 the exemption does 
not include money paid by the "United States or any agency thereof.”503 
In applying this section, the Commissioner has taken the position that 
salaries paid by agents of the United States or commissions funded by 
the United States are, in effect, paid by the United States.504 Although 
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the funds may be channelled through an expedient intermediary, the 
Government remains the direct source of the funds, and the exemption 
will not be allowed.505 * 507 508

(salary paid by binational organization funded by United States not exempt); Robert W. 
Teskey, 30 T.C. 456 (1958) (salary paid by private firm operating United States-owned ship 
as agent not exempt); George Y. Erlandson, 17 CCH Tax Ct. Mem. 1077 (1958), aff'd, 277 
F.2d 70 (9th Cir. I960) (salary paid by private firm operating United States-owned ship as 
agent not exempt).

505 See Laurence P. Dowd, supra note 504, at 407-09.
006 361 F.2d 62 (D.C. Cir. 1966), cert, denied, 35 U.S.L. WEEK 3126 (U.S. Oct. 10, 1966).
507 The government of Iran had entered into a credit agreement with the Export-Import 

Bank whereby it deposited part of the proceeds of a loan from the bank with a private District 
of Columbia bank. According to the terms of the credit arrangement, portions of this fund 
were in turn deposited in trust with the United States Treasury to reimburse the Bureau of 
Roads for all expenditures, including salary expenditures, made in connection with the con
struction of certain roads in Iran. Z<Z. at 63, 65.

508 The court found that while working in Iran the employee was covered by nine separate 
acts which were designed to cover only government employees and that the employee while in 
Iran had retained his right to reinstatement in the competitive service. Id. at 64 & n.2. A 
Tennessee district court earlier reached a directly contrary result when faced with a similar 
situation. The district court allowed the exemption, holding that the employee was not paid 
by an agency of the United States because all salary payments were reimbursed by the Ethiopian 
government. Krichbaum v. United States, 138 F. Supp. 515 (E.D. Tenn. 1956).

509 In dissent, Judge Fahy indicated that the fact that Congress had not altered the ap
plicable provision of § 911(a)(2), although § 911 had been amended on three occasions since 
the Krichbaum decision, was a persuasive reason to follow that case. 361 F.2d at 69.

51« Int. REV. Code of 1954, §§ 501(a), (c)(3).
511 356 F.2d 824 (D.C. Cir. 1966), cert, denied, 35 U.S.L. Week 3125 (U.S. Oct. 10, 

1966).
512 D.C. Code Ann. §§ 29-930j,-930k (1961). For tax purposes, "a corporation’s status, 

de facto or de jure, is determined by state law when the corporation fails to comply with 
certain state statutory conditions which affect its right to do business.” M. H. McDonnell, 24 

In Commissioner v. WolfeM0 an employee of the United States Bureau 
of Public Roads working in Iran was paid by United States government 
checks drawn on a special Bureau fund which was reimbursed by the 
Iranian government.5"' Refusing to consider the status of the United 
States as an intermediary and the Iranian government as the ultimate 
source of the funds, the court disallowed the exemption because nu
merous incidents and benefits of government employment were re
tained?08 Since the Bureau controlled Wolfe’s employment, the pay
ment was by government check, and the United States assumed the full 
credit risk of the loan which the Iranian government used to reimburse 
the payments, the court concluded that the ultimate source of funds was 
not the determining factor.509 * 511

An exemption from federal income tax is provided for corporations 
formed solely for educational purposes.010 In Emerson Institute v. 
United States?11 the Commissioner claimed that the petitioner had 
ceased to function as a corporation upon filing a certificate of dissolu
tion,512 forfeiting its tax-exempt status. In a separate action to which the 



178 The Georgetown Law Journal [Vol. 55: 110

Commissioner had not been a party, the certificate of dissolution was 
decreed void.513 Suing for a tax refund, Emerson argued that the cor
poration had never been dissolved and should not have been deprived of 
its exemption. The court held that an earlier decree was not binding 
in a later refund suit against the United States.514 515 Since there was clearly 
a lack of identity of parties, the basis of the holding was not collateral 
estoppel. ’10 Rather, the decision is based on the rule that even a nunc 
pro tunc decree cannot deprive of vested rights a person who had not 
been a party to the suit producing the decree; the Commissioner had 
acquired such rights when the corporation filed the certificate of dissolu
tion.516

CCH Tax Ct. Mem. 647, 648 (1965); see Langdon L. Skarda, 27 T.C. 137, 146-47 (1956), 
aff’d, 250 F.2d 429 (10th Cir. 1957).

513 Humphrey v. Myers, No. 1566-60, D.D.C., Aug. 17, 1961.
514 356 F.2d at 826; see, e.g., Piel v. Commissioner, 340 F.2d 887, 891 (2d Cir. 1965); 

M. T. Straight’s Trust v. Commissioner, 245 F.2d 327, 329 (8th Cir. 1957); Daine v. Com
missioner, 168 F.2d 449, 451 (2d Cir. 1948).

515 The normal rules of collateral estoppel and res judicata apply in tax cases. See, e.g., 
Commissioner v. Sunnen, 333 U.S. 591, 597-98 (1948); Tait v. Western Md. Ry., 289 U.S. 
620, 626 (1933). If there is a question involved in the application of a federal statute which 
is governed by state law, a prior determination by the state of its law is binding even without 
identity of parties. Helvering v. Stuart, 317 U.S. 154 (1942).

616 355 p 2d at 827; see Sinopoulo v. Jones, 154 F.2d 648, 650 (10th Cir. 1946). The 
court did not appear to consider it important that the district court’s decision which held the 
dissolution ineffective was a consent judgment. Other courts have held that a decree of a 
state court will not be binding upon the taxing authorities if it appears that there was no actual 
adversary proceeding. E.g., Saulsbury v. United States, 199 F.2d 578, 580 (5th Cir. 1952), 
cert. denied, 345 U.S. 906 (1953).

517 Revenue Act of 1964, Pub. L. No. 88-272, § 203(e), 78 Stat. 35.
518 Ibid.
51« 363 F.2d 983 (D.C. Cir. 1966).
52« The court characterized the CAB’s action as an attempt to accomplish a " 'similar result 

by any other method,’ ” which, the court noted, was explicitly outlawed by Congress. Id. at 
985.

Tax Credits. In 1964, Congress clarified the method by which
federal regulatory agencies are to take into account investment tax credit 
when computing the cost of service of a regulated industry.51' Any re
duction in taxes is to benefit the industry as a growth incentive, and is 
not to be used to reduce the cost of services when fixing rates.518 * * In 
North Cent. Airlines, Inc. v. CAB,:,A9 the Civil Aeronautics Board had 
attempted to utilize the reduction in tax liability generated by the in
vestment tax credit in computing the subsidy of an airline. The Board 
had argued that since the airline subsidy was a development incentive 
computed on the basis of need, the exclusion of the investment tax credit 
would allow the subsidized carrier a double recovery. The court rejected 
this reasoning,”20 and held that the CAB’s attempted inclusion violated
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congressional policy that both subsidized and nonsubsidized companies 
receive the full benefit of the tax credit.521

521 The court stated: "This allowance . . . was not mere windfall; it was a bounty payable 
on an event (new investment) that reflected an intention wished by the Government, that is, 
modernization of equipment.’’ Ibid.

522 D.C. Code Ann. §§ 47-1551 to -1595a (1961).
623 D.C. Code Ann. § 47-1580 (1961). The District of Columbia Tax Court hears ap

peals from assessments of District taxes, and its decisions are subject to review by the court of 
appeals in the same manner as nonjury trials in the district court. D.C. CODE ANN. §§ 47- 
2403 to -2404 (1961).

524 D.C. Code Ann. § 47-1580a (1961); see Butler Bros. v. McColgan, 315 U.S. 501 
(1942) (state tax on income attributable to business within state).

525 Thomas Paper Stock Co. v. District of Columbia, 103 U.S. App. D.C. 102, 255 F.2d 
180 (1958); Western Contracting Corp. v. State Tax Comm’n, 414 P.2d 579 (Utah 1966); 
May Dep’t Stores Co., CCH State Tax Cas. Rep. 3 200-008 (D.C.T.C. 1962).

526 The regulations under which May Dep’t Stores Co. v. District of Columbia, 364 F.2d 
689 (D.C. Cir. 1966), was decided in the District of Columbia Tax Court provided that if 
the applicable formula would not result in a reasonable approximation of income earned in 
the District, a separate accounting could be utilized. Id. at 691, citing former Washington, 
D.C., Franchise Tax Regulations § 10.2-(c) (4).

527 364 F.2d 689 (D.C. Cir. 1966).
528 D.C. CODE ANN. § 47-1561C (1961) provides that a taxpayer may use the installment 

method of accounting for District of Columbia tax purposes if such a method has been ap
proved by the Commissioner of Internal Revenue for federal tax purposes. The taxpayer had 
received approval from the Commissioner to change the accounting method of its Washington 
division from the accrual to the installment method in order to bring it into line w’ith the 
rest of its nationwide operations; this effectively deferred a large profit on installment sales in 
the Washington area. Accordingly, the taxpayer chose to make a separate accounting for the 
Washington division since, with profits deferred, there was no income for fiscal 1961 attrib
utable to the District. The District government, however, applying its apportionment for
mula to the nationwide sales of the taxpayer, arrived at a net income attributable to the Dis
trict of $1,435,118 and a resulting tax deficiency of $70,995.72. 364 F.2d at 690.

District of Columbia Cases

Apportionment — Change of Accounting Method. The District
of Columbia Income and Franchise Tax Act of 1947522 imposes a fran
chise tax on the portion of a corporation’s net income "fairly attributable 
to any trade or business carried on . . . within the District,”523 by applying 
a formula to the total income of the corporation derived from all 
sources.524 This formula is applied to unitary businesses525 to reach a 
reasonable approximation of the income earned in the District.520

In May Dep’t Stores Co. v. District of Columbia?21 527 the petitioners 
argued that treatment of its Washington division in 1961 as part of a 
unitary business had the inequitable effect of denying the petitioner a 
tax saving which would flow from a permissible change in its accounting 
method.528 The court determined neither whether the business was uni
tary nor whether a potential decrease in tax liability was a valid justifica
tion for separate accounting treatment. Instead, the case was remanded 
to the district court for determination of the effect on this case of new, 
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retroactive regulations promulgated by the District of Columbia Commis
sioners and containing guidelines for utilization of a separate accounting 
method.529

529 After the Supreme Court invalidated the Commissioners’ single-factor formula in Gen
eral Motors Corp. v. District of Columbia, 380 U.S. 553 (1965), the Commissioners amended 
the regulations to establish a three-factor apportionment formula. If the formula does not 
provide a fair representation of the extent of the taxpayer’s business, he may petition for sep
arate accounting, the exclusion of any one or more of the factors, the inclusion of additional 
factors, or the employment of any other method to effectuate an equitable allocation and ap
portionment of the taxpayer’s income. Washington, D.C., Franchise Tax Regulations § 10.2- 
(c)I, CCH State Tax Cas. Rep. J 12-413 (D.C. June 3, 1965).

530 The fragmentation rule was promulgated in Williams v. McGowan, 152 F.2d 570, 572 
(2d Cir. 1945), and has been followed by most courts since. See, e.g., Watson v. Commis
sioner, 345 U.S. 544 (1953); Grace Bros. v. Commissioner, 173 F.2d 170 (9th Cir. 1949); 
Green v. Allen, 67 F. Supp. 1004 (M.D. Ga. 1946); Constantine H. Kavalaris, 5 CCH Tax Ct. 
Mem. 18 (1946). The sale of a partnership interest, however, is treated as the sale of a single 
capital asset. Meyer v. United States, 213 F.2d 278, 282 (7th Cir. 1954); Long v. Commis
sioner, 173 F.2d 471 (5th Cir.), cert. denied, 338 U.S. 818 (1949); see Swiren v. Commis
sioner, 183 F.2d 656, 660 (7th Cir. 1950), cer/. denied, 340 U.S. 912 (1951).

531 Rev. Rul. 55-79, 1955 Cum. Bull. 370; see Rev. Rul. 57-434, 1957-2 Cum. Bull. 
300. If the seller and the buyer allocate the sale price among the various assets, it will be 
given some weight, but is not binding upon the Commissioner. See Particelli v. Commissioner, 
212 F.2d 498 (9th Cir. 1954).

532 350 F.2d 795 (D.C. Cir. 1965).
533 The court indicated that the existence and value of goodwill should be determined by 

applying the tests developed by the courts in applying federal tax law. Under federal law, the 
goodwill of a company qualifies as a capital asset, but is separate and distinct from the tangible 
assets. Commissioner v. Killian, 314 F.2d 852, 855 (5th Cir. 1963); Rev. Rul. 55-79, 1955 
Cum. Bull. 370; see Williams v. McGowan, 152 F.2d 570 (2d Cir. 1945).

534 350 F.2d at 799-800. This would not be conclusive; the court gave as examples of situa
tions in which the proof would not bear out the assumption, goodwill purchased by an estab
lished firm or created by an intensive advertising campaign. In such cases, the holding period 
would date from the acquisition of the goodwill. Id. at 799-

Capital Gains — Sale of a Business. The fragmentation rule used
to determine the federal tax consequences of the sale of an unincorporated 
business530 531 532 533 534 requires that the character of each asset involved in the 
transfer be ascertained by comparing it individually with the definition 
of capital asset. The total purchase price of the business is then appor
tioned among the assets of the business, to determine the final tax conse
quences of the transaction, by assigning to each asset an amount related 
to its market value at the time of the sale.“31 In District of Columbia v. 
ACF Indus., Inc.5i2, the court adopted this rule for taxation by the District 
government of property sold in the District. The case was remanded 
for determination of the total purchase price and for apportionment of 
the purchase price among the various assets. For the purpose of ascer
taining the reasonable value of goodwill involved in the transfer,“33 the 
court indicated that it could be assumed that the holding period for good
will began with the establishment of the business as a going concern.“31
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The District of Columbia’s tax-free treatment of capital gains530 * * * * * cou
pled with its incomplete statutory treatment of liquidations536 537 538 * has resulted 
in a somewhat confused body of case law' surrounding the problems of 
liquidation. In 1958, Berliner v. District of Columbia^' held that to 
the extent there were earnings and profits in the corporation at the time 
of dissolution, a distribution in the course of liquidation would be treated 
as a dividend. The application of the rule in that case was to treat (tax) 
the earnings and profits generated by the sale of an appreciated asset 
upon liquidation as a dividend when later distributed.536

635 The District has a simple, although incomplete, statutory scheme for taxation of capital 
gains. Qualifying property becomes a capital asset after it is held for two years. D.C. Code
Ann. § 47-155lc(l ) (1961). Thereafter, gain from a sale or exchange of what has become a
capital asset is not taxed, D.C. Code Ann. § 47-1557a(b) (11) (1961), and any loss incurred
on a sale or other disposition is not deductible, D.C. Code Ann. § 47-1557b(b)(6) (1961).
Gain or loss arising from the disposition of property held for less than two years is treated as 
an ordinary, noncapital, gain or loss. D.C. CODE Ann. §§ 47-1557a(a), -1557b(a) (4)
(1961).

536 Although there are no general provisions covering the tax consequences of a corporate 
liquidation, a distribution of earnings and profits in the course of liquidation is included within 
the definition of taxable dividend. D.C. CODE Ann. § 47-1551c(m) (1961).

537 1 03 U.S. App. D.C. 351, 258 F.2d 651, cert, denied, 357 U.S. 937 (1958). See also 
Harry D. Goldstein, CCH State Tax Cas. Rep. 3 200-035 (D.C.T.C. 1963); Hyman Gold
man, CCH State Tax Cas. Rep. J 200-011 (D.C.T.C. 1962).

538 This is consistent with the treatment given liquidating disbursements under the earlier 
provisions of federal revenue acts which were similar to those in the District Code. See Stanley 
M. Bolster, 23 B.T.A. 347 (1931); A. B. Nickey & Sons, 3 B.T.A. 173 (1925); James Dobson, 
1 B.T.A. 1082 (1925); 1 Mertens, Federal Income Taxation §§ 9-87-.89 (1962). On 
the other hand, the District does not tax the increase in value of an appreciated asset upon dis
tribution in liquidation. See District of Columbia v. Oppenheimer, 112 U.S. App. D.C. 239, 
301 F.2d 563 (1962); Leo Bernstein, CCH State Tax Cas. Rep. 3 200-001 (D.C.T.C. 1961); 
Theresa E. Horning, CCH State Tax Cas. Rep. 5 200-038 (D.C.T.C. 1963) (dictum).

53» 361 F.2d 523 (D.C. Cir. 1965).
540 D.C. Code Ann. §§ 47-1557b(a) (4), -1583a(a), -1583d (1961).
541 The court, without so indicating, was following the practice utilized under the Revenue 

Acts of 1916, 1917, and 1921. See, e.g., Hamilton Woolen Co., 21 B.T.A. 334 (1930); Hay
stone Sec. Corp., 19 B.T.A. 954 (1930).

In Snow v. District of Columbia™ the court reaffirmed Berliner, em
phasizing that the liquidating distribution was taxable as a dividend 
only to the extent of the earnings and profits. The taxpayer had paid 
one million dollars for all the stock of a corporation which he then liq
uidated, receiving in return for the shares one million dollars in assets. 
Three hundred thousand dollars of this was a dividend since it was 
attributable to earnings and profits.540 The court held that the amount 
of the dividend, having the character of ordinary income, could not be 
included in the computation of the amount realized on the distribu
tion, which had the character of a return of investment. Therefore, the 
taxpayer realized only 700,000 dollars, suffering a 300,000 dollar "loss,” 
deductible as a loss on the sale or exchange of a noncapital asset.541 The 
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net result of the case was that the 300,000 dollars included in gross in
come was cancelled by the 300,000 dollars excluded from the amount 
realized on the exchange.

Depreciation Basis. The problems accompanying the taxation of
liquidations are complicated by the necessity for determining the basis of 
the assets in the hands of the distributee. The District of Columbia 
Code does not explicitly mention how a liquidation affects basis compu
tation. Although the Code provides for a deduction from income of 
' a reasonable allowance” for depreciation,542 the basis upon which such 
an allowance is to be calculated is not well defined.543 Normally a cost 
basis applies to an asset acquired by sale or exchange.544 In two cases 
this term the court of appeals considered the crucial question of whether 
a distribution of property in liquidation is a sale or exchange, but reached 
apparently conflicting results.545 546

542 D.C. Code Ann. § 47-1557b(a)(7) (1961).
543 D.C. Code Ann. § 47-1583e (1961) defines basis for property "acquired ... by pur

chase,” “received in exchange for other property,” and "inherited or acquired by gift.”
B44 ibid.
545 The Treasury Department has determined that a liquidation is not a sale or exchange, 

absent a special provision so characterizing it. Rev. Rul. 57-243, 1957-1 CUM. BULL. 116. 
The District of Columbia Tax Court has also taken the position that a liquidation is not a sale 
or exchange. Harry D. Goldstein, CCH State Tax Cas. Rep. J 200-035, at 10126 (D.C.T.C. 
1963); see Int. Rev. Code of 1954, § 331(a).

546 361 p.2d 523 (D.C. Cir. 1965).
547 Id. at 527.
548 363 F.2d 708 (D.C. Cir. 1966).
549 The District of Columbia Tax Court has indicated that the proper basis for depreciation 

of assets received in a liquidation is that amount upon which the District tax is paid plus an 
amount equal to the return of paid-in capital. Dupont Park Apartments, Inc., CCH STATE 
Tax Cas. Rep. J 200-054 (D.C.T.C. 1964) (dictum).

In Snow v. District of Columbia^ the court held that the basis of 
assets received in liquidation was the value of the stock surrendered in 
return for the assets. Interpreting an earlier case to hold that distribution 
of accumulated earnings was a dividend rather than payment in exchange 
for stock, the court implied that the part of a distribution in liquidation 
which was not a dividend was to be treated as a sale.547 548 549 In Oppen
heimer v. District of Columbia^ the court explicitly refused to treat a 
distribution in liquidation as an exchange or sale. The taxpayer, who had 
owned stock in the liquidating company for several years, received assets 
free of tax which had appreciated in value before distribution, and argued 
that these assets should have a basis equal to their fair market value — 
the statutory result of treating the liquidation as an exchange of stock for 
property. The court held this unreasonable because it would give the 
taxpayer an unwarranted tax break in the form of a depreciation deduc- 
tion;’49 yet a basis computed under any other theory would already have 
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been exhausted by previous depreciation deductions. Accordingly, the 
deduction was disallowed without deciding whether lack of an explicit 
basis provision precluded depreciation of property received in a corporate 
liquidation in the District of Columbia.580

550 Judge Danaher, in dissent, thought that the statutory scheme evinced a congressional 
intent to allow no depreciation deduction on such property. 363 F.2d at 712.

It is interesting to note that the effect of the Snow case is equivalent to that resulting from 
a literal application of Int. Rev. Code of 1954, §§ 331, 334. Assuming that the taxpayer 
in Oppenheimer was entitled to a depreciation allowance on the basis equal to the sum of her 
basis in the surrendered stock and the amount taxed as a dividend, the end result would be 
similarly related to the effect on one electing to be taxed under § 333 rather than § 331.

561 360 F.2d 820 (D.C. Cir. 1966).
552 The theory of the estate was that D.C. Code Ann. § 47-1583 (b)(3) (1961) allows an 

estate to take a stepped-up basis, and that D.C. Code Ann. § 47-1583a(a) (1961) allows the 
basis to be recovered in a sale or exchange before any gain is recognized.

553 Since the District Code only provides for a stepped-up basis for a person who takes by 
"gift or inheritance,” D.C. Code Ann. § 47-1583(b)(3) (1961), the holding was probably 
based on the fact that an estate does not take the decedent’s property by either gift or inheri
tance. See 33 C.J.S. Executors & Administrators § 3e (1942). The federal tax code does spe
cifically provide that an estate takes the decedent’s property at a stepped-up basis. Int. Rev. 
Code of 1954, §§ 1014(a), (b)(1).

554 The District of Columbia Tax Court rejected an argument similar to the one made in 
this case on the grounds that no recovery of basis is allowed in liquidation, but only recovery 
of paid-in capital. Harry D. Goldstein, CCH State Tax Cas. Rep. 5 200-035, at 10125-26 
(D.C.T.C. 1963); see Max Dinkin, CCH State Tax Cas. Rep. 3 200-002, at 10004 (D.C.T.C. 
1961). The court in Uline reaffirmed the reasoning of Berliner and the first Oppenheimer 
case, District of Columbia v. Oppenheimer, 112 U.S. App. D.C. 239, 301 F.2d 563 (1962). 
When dealing with liquidating distributions from earnings and profits, the Code provision 
which characterizes such distributions governs, not the general provisions which govern gains 
from the sale or exchange of property. Berliner v. District of Columbia, 103 U.S. App. D.C. 
351, 354-55, 258 F.2d 651, 654-55 (1958).

bos 363 F.2d 694 (D.C. Cir. 1966).

In Estate of Uline v. District of Columbia™1 the taxpayer attempted 
to avoid the District’s harsh treatment of liquidating distributions from 
earned surplus by arguing that the stock "inherited” from its decedent had 
thereby acquired a stepped-up basis which the estate should be able to 
recover before any gain could be recognized on the distribution.882 The 
court ruled that the District of Columbia Code makes no provision for 
an estate to receive a stepped-up basis.883 More importantly, the court 
held that since the distribution from earnings and profits had the char
acter of a dividend and was not a sale or exchange, it was not governed 
by the normal recovery of basis rules of capital gains treatment.550 * 552 553 554

In Doyle v. District of Columbia,6™ the taxpayer attempted to avoid 
the tax on a substantially complete redemption of stock made out of earn
ings and profits. In this case, the taxpayer argued that a corporation’s 
purchase of all of his stock was equivalent to a sale to a third person 
and not a distribution of earned surplus and thus should be given the tax- 
free treatment normally accorded capital gains. The court acknowledged 
that under certain circumstances such a sale to a corporation would not be 
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treated as a taxable distribution of earned surplus,556 but did not find 
the requisite business reasons to be present in this case.55'

556 The District of Columbia Tax Court allowed a corporation’s complete redemption of a 
stockholder’s interest to be treated as a sale even though there were accumulated earnings and 
profits because it was a bona fide sale undertaken for valid business reasons in Swezey v. Dis
trict of Columbia, CCH State Tax Cas. Rep. J 200-061, at 10216 (D.C.T.C. 1964).

557 363 F.2d at 696. The taxpayer was the controlling stockholder, a director, and 
president of the corporation. The redemption was undertaken to expedite his retirement from 
the business and he gave no valid business reason for the redemption.

558 The court adopted this test in Tramontana v. S. A. Empresa De Viacao Aerea Rio 
Grandense, 121 U.S. App. D.C. 338, 350 F.2d 468 (1965 ), cert, denied, 383 U.S. 943 (1966), 
Circuit Note: 1964-1965 Term 369- Applying the Brazilian limitation on damages in airline 
accidents, the court found that the District did not have any significant interest in the applica
tion of its laws since the accident happened in Brazil and the only contact with the District 
was a business office operated by the defendant. The traditional formula for the choice of 
law was lex loci delicti. See Beale, Selections From a Treatise on the Conflict of 
Laws (1935); Circuit Note: 1964-1965 Term 369 n.141 (1965). This formula has often 
been criticized for its mechanical application. See, e.g., Cheatham & Reese, Choice of the 
Applicable Law, 52 COLUM. L. Rev. 959 (1952); Ehrenzweig, The Lex Fori—Basic Rule in 
the Conflict of Laws, 58 Mich. L. Rev. 637 (I960). Compare Richards v. United States, 369 
U.S. 1 (1962), with Slater v. Mexican Nat’l R.R., 194 U.S. 120 (1904) (Holmes, J.).

559 See, e.g., Dym v. Gordon, 16 N.Y.2d 120, 209 N.E.2d 792, 262 N.Y.S.2d 463 (1965); 
Babcock v. Jackson, 12 N.Y.2d 473, 191 N.E.2d 279, 240 N.Y.S.2d 743 (1963); Kilberg v. 
Northeast Airlines, Inc., 9 N.Y.2d 34, 172 N.E.2d 526, 211 N.Y.S.2d 133 (1961); Comment, 
Conflict of Laws — Two Case Studies in Governmental-Interest Analysis, 65 COLUM. L. Rev. 
1448 (1965). See generally Comment, Babcock v. Jackson: The Transition, 62 Mich. L. 
Rev. 1358 (1964). The transition coincides with the opinion of the new Restatement. 
Compare RESTATEMENT, CONFLICT OF LAWS § 378 (1934), with RESTATEMENT (SECOND) , 
Conflict of Laws § 379 (Tent. Draft No. 9, 1964).

560 The existence of some relationship between the parties may require the application of 
the law of the state in which the relationship arose. In Dym v. Gordon, the parties agreed in 
Colorado to take a trip in the defendant’s car. The New York court felt that the existence of 
this relationship afforded Colorado a more significant interest in the application of its guest 
statute, limiting liability to willful and wanton misconduct, than New York had in the applica
tion of its law. 16 N.Y.2d 120, 125, 209 N.E.2d 792, 795, 262 N.Y.S.2d 463, 467 (1965). 
See Note, New York and the Conflict of Laws: A Retreat, 18 STAN. L. Rev. 699, 703-04 
(1966). The significant relationship is often found in the marital domicile. See, e.g., Balts v. 
Balts, 142 N.W.2d 66 (Minn. 1966) (domiciliary state determines law of intrafamily immu
nity); McSwain v. McSwain, 420 Pa. 86, 215 A.2d 677 (1966) (applying Pa. law to deny suit 
against husband for wrongful death of infant). The state in which the injury occurred will 
generally have a greater interest in the conduct of the negligent party than in a limitation on 
the liability of a nonresident. Babcock v. Jackson, 12 N.Y.2d 473, 483, 191 N.E.2d 279, 284,

TORTS

Conflict of Laws

The court further developed the choice of law theory adopted last 
term: the tort law of the state with the most significant interest in the 
application of its law to the particular issue will govern the result.558 559 560 
The grouping of contacts approach to the choice of law process,Ba9 
whereby the choice of law is based on an analysis of the policies which 
occasioned the formulation of the law, and the respective state interests 
in the resolution of the particular issue"60 was originally formulated in 
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Babcock v. Jackson?*’1 a New York Court of Appeals case.
An automobile accident in the District involved a car driven by a 

New York resident who had purchased the vehicle from another New 
Yorker who had allowed his registration tags to remain on the car after 
the sale. The resulting law suit, Williams v. Rawlings Truck Line, 
Inc.?62 presented an apparent conflict between New York law, which 
would have estopped the defendant from denying ownership of the 
vehicle carrying his registration tags,* 561 * 563 and District of Columbia law, 
which would have allowed the defendant to escape liability by showing 
that equitable title had passed.564 * 566 Since the New York law was intended 
to preserve the integrity of its motor vehicle registration system,'>b'' 
whereas the District asserted no particular interest in applying its law to 
this controversy,5bb the place of the accident being wholly fortuitous,567 
the court concluded that there were no conflicting policy interests and 
that New York law should govern.568
240 N.Y.S.2d 743, 750-51 (1963); see Note, The Impact of Babcock v. Jackson, 52 Va. L. 
Rev. 302, 311 (1966).

561 12 N.Y.2d 473, 191 N.E.2d 279, 240 N.Y.S.2d 743 (1963). In Dym v. Gordon, 16 
N.Y.2d 120, 124, 209 N.E.2d 792, 794, 262 N.Y.S.2d 463, 466 (1965), the New York court 
set out the steps in the analysis: Isolate the issue, identify policies of laws, examine the con
tracts to determine the superior connection. See Griffith v. United Air Lines, Inc., 416 Pa. 1, 203 
A.2d 796 (1964); Wilcox v. Wilcox, 26 Wis. 2d 617, 133 N.W.2d 408 (1965); Comments 
on Babcock v. Jackson, A Recent Development in Conflict of Laws, 63 COLUM. L. REV. 1212 
(1963).

5«2 357 p.2d 581 (D.C. Cir. 1965). The court labelled Williams a false conflicts case 
since the District had no interest in the application of its law. This is not, however, a thresh
old determination, since the respective policies must be analyzed to determine whether there is 
a real conflict. See Note, 18 Stan. L. Rev. 699, 705 (1966).

563 The New York courts developed the restriction that the former owner of a vehicle is 
estopped from denying ownership if the conditions of the title transfer law are not met. 
N.Y. Vehicle and Traffic Law § 420; see, e.g., Phoenix Ins. Co. v. Guthiel, 2 N.Y.2d 584, 
141 N.E.2d 909, 161 N.Y.S.2d 874 (1957) (vendor estopped even though accident occurred 
one month after sale). The owner of a vehicle registered in New York is vicariously liable for 
damages caused by negligent operation of the vehicle when operated with the express or im
plied permission of the owner. N.Y. Vehicle and Traffic Law § 388.

564 D.C. Code Ann. § 40-424 (1961); see Burt v. Cordover, 117 A.2d 116 (D.C. 1955); 
Gasque v. Saidman, 44 A.2d 537 (D.C. 1945).

505 Shuba v. Greendonner, 271 N.Y. 187, 2 N.E.2d 536 (1936); see note 563 supra.
566 The District interest was limited to protection of persons and property within the 

jurisdiction by providing for liability against an “owner" and would not be furthered by apply
ing its law. 357 F.2d at 585.

567 The fortuitousness of the place of the tort indicates that the interest will lie elsewhere. 
This is a rephrasing of the rejection of the lex loci delicti rule. The District’s concern with the 
resolution of the ownership issue was limited to the fact that the accident occurred in the 
jurisdiction. The court noted that the relative interest in determination of vicarious liability 
might be more substantial. Id. at 585; see Babcock v. Jackson, 12 N.Y.2d 473, 483, 191 
N.E.2d 279, 284, 240 N.Y.S.2d 743, 750-51 (1963).

568 357 F.2d at 586. A true conflict of both law and policy must be settled through an 
evaluation of the relative interests of the state and its contact with the dispute. Compare Mc
Swain v. McSwain, 420 Pa. 86, 215 A.2d 677 (1966), with Johnson v. Johnson, 216 A.2d 781 
(N.H. 1966). For an analytical discussion of governmental interest see Leflar, Choice-Influ
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Interspousal Immunity

The doctrine of interspousal immunity, originally applied to bar per
sonal injury suits between spouses,509 has generally been found inappli
cable to a wrongful death action brought by the beneficiary of the de
ceased spouse.'"0 While a District of Columbia couple were separated and 
awaiting final divorce, the husband killed his wife and then committed 
suicide. In a wrongful death action against the husband’s estate on be
half of the surviving son, the court, in Jones v. Pledger,5'11 held that a 
new right of action had been created in the heir by the husband’s 
wrongful act."2 The immunity was held to be a personal defense, 
available to the husband in an action by the wife, but inapplicable to a 
wrongful death action against the husband’s estate.569 570 * 572 573

encing Considerations In Conflicts Law, 41 N.Y.U.L. Rev. 267, 304-24 (1966). Whether 
the interest analysis is qualitative or simply quantitative remains unresolved. It has been sug
gested that the New York approach originally focused on a qualitative test, but that Dym in
dicates that this may have been revised to emphasize the quantitative aspect of the analysis. 
Note, 18 Stan. L. Rev. 699, 701-03 (1966); Note, 52 Va. L. Rev. 302, 310 (1966). Compare 
Babcock v. Jackson, 12 N.Y.2d 473, 481-82, 191 N.E.2d 279, 283, 240 N.Y.S.2d 743, 749 
(1963), with Dym v. Gordon, 16 N.Y.2d 120, 124, 209 N.E.2d 792, 794, 262 N.Y.S.2d 463, 
466 (1965). See generally Leflar, Comment on Babcock v. Jackson, 63 COLUM. L. Rev. 1247, 
1248 (1963); Weintraub, A Method for Solving Conflict Problems — Torts, 48 Cornell 
L.Q. 215, 244 (1963).

The Williams court stated that its decision did not require an exploration of the conflicts 
rules, "such as the most significant relationship’ theory.” 357 F.2d at 586 n.14. This does 
not belie the fact that the court did inspect the relative interests in Williams to conclude that 
there was no true conflict. See Note, The Aftermath of Babcock, 54 CALIF. L. Rev. 1301, 
1326-28 (1966). The court found, in Dovell v. Arundel Supply Corp., 361 F.2d 543 (D.C. 
Cir. 1966), cert, denied, 35 U.S.L. Week 3126 (U.S. Oct. 10, 1966), and Waters v. Ameri
can Auto. Ins. Co., 363 F.2d 684 (D.C. Cir. 1966), that the law of the District did not con
flict with the law of the other interested jurisdictions and, therefore, an analysis of the com
peting interests was not appropriate.

569 Mountjoy v. Mountjoy, 121 U.S. App. D.C. 27, 347 F.2d 811 (1965), Circuit Note: 
1964-1965 Term 368; see Kleinfelter, Interspousal Immunity in Pennsylvania — A Concept in 
Evolution, 69 Dick. L. Rev. 143 (1965); McCurdy, Personal Injury Torts Between Spouses, 4 
VlLL. L. Rev. 303, 306 (1959). See generally Prosser, Torts 879-85 (3d ed. 1964).

570 E.g., Welch v. Davis, 410 Ill. 130, 101 N.E.2d 547 (1951); Mosier v. Carney, 376 
Mich. 532, 138 N.W.2d 343 (1965); Kaczorowski v. Kalkosinski, 321 Pa. 438, 184 Atl. 663 
(1936); Johnson v. Ottomeier, 45 Wash. 2d 419, 275 P.2d 723 (1954). The immunity has 
also been rejected with respect to negligence and intentional torts when the marriage relation
ship has ceased to exist. E.g., Steele v. Steele, 65 F. Supp. 329 (D.D.C. 1946) (intentional 
tort; during six-month period awaiting final divorce); Mosier v. Carney, supra (negligent ton; 
husband’s death ends marriage); Long v. Landy, 35 N.J. 44, 171 A.2d 1 (1961) (negligent 
tort; husband’s death ends marriage).

»77 363 F.2d 986 (D.C. Cir. 1966).
572 Id. at 988. The Wrongful Death Act provides that "the person who . . . would have 

been liable if the death had not ensued shall be liable ... to the spouse and next of kin . . . .” 
D.C. Code Ann. § 16-1201 (1961).

573 Id. at 988-89. The court held the defense inapplicable even if the right of action derived 
from the deceased wife, since the marriage was terminated by death. Senior Circuit Judge 
Prettyman, concurring, expressed approval of the immunity, but agreed that it was not appro
priate in this situation. Id. at 989-
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Mental Injuries

The fear of fraudulent claims and floods of litigation led courts to 
treat mental injuries as a separate element from physical injuries in the 
determination of damages.574 Where there is a contemporaneous 
physical injury, recovery for subsequent mental disturbance will gener
ally be allowed.6'5 In Parrish v. United States™ the plaintiff suffered 
a shoulder injury in an automobile accident and subsequently developed 
a neurotic condition. The trial court found the physical injury insubstan
tial and excluded evidence of damages due to the mental condition. On 
appeal, the court rejected the substantial injury requirement,5“ recogniz
ing that the causal connection between the physical and mental injuries 
did not depend on the severity of the former.

674 See Washington & G.R.R. v. Dashiell, 7 App. D.C. 507 (1895); Bowman v. Wil
liams, 164 Md. 397, 165 Atl. 182 (1933); Ward v. West Jersey & S.R.R., 65 N.J.L. 383, 47 
Atl. 561 (Sup. Ct. 1900); Mitchell v. Rochester Ry„ 151 N.Y. 107, 45 N.E. 354 (1896). See 
generally Magruder, Mental and Emotional Disturbance in the Law of Torts, 49 HaRV. L. 
Rev. 1033 (1936); McNiece, Psychic Injury and Tort Liability in New York, 24 St. John's 
L. REV. 1 (1949). Damages may be awarded for mental distress caused by intentional action 
absent a physical injury. E.g., Clark v. Associated Retail Credit Men, 70 App. D.C. 183, 105 
F.2d 62 (1939) (debt-collector’s methods intended to cause mental and physical harm); State 
Rubbish Collectors Ass’n v. Siliznoff, 38 Cal. 2d 330, 240 P.2d 282 (1952) (threats of physical 
violence). See generally PROSSER, Torts 41-54 (3d ed. 1964). There is, however, a pre
requisite of a physical impact or a subsequent physical symptom accompanying the mental 
injury for recovery of negligently caused damages. E.g., Perry v. Capital Traction Co., 59 
App. D.C. 42, 32 F.2d 938, cert, denied, 280 U.S. 577 (1929); Brown v. Potomac Elec. Power 
Co., 236 F. Supp. 815, 820 (D.D.C. 1964); Bosley v. Andrews, 393 Pa. 161, 142 A.2d 263 
(1958). The anachronistic bar to recovery absent a physical impact has been abrogated by 
some courts which have recognized that actual impact is not determinative of the causal con
nection between the conduct and the mental injury. See, e.g., Robb v. Pennsylvania R.R., 210 
A.2d 709 (Del. 1965) (physical injury resulting from fright without impact or contempora
neous physical injury); Falzone v. Busch, 45 N.J. 559, 214 A.2d 12 (1965) (recovery for fear 
without impact if substantial physical injury results); Battalia v. State, 10 N.Y.2d 237, 176 
N.E.2d 729, 219 N.Y.S.2d 34 (1961) (fright caused by negligent failure to fasten seat belt on 
ski lift). But see Bosley v. Andrews, supra (recovery denied for fright caused by charging bull 
since no impact resulted); cf. Amaya v. Home Ice, Fuel & Supply Co., 59 Cal. 2d 295, 379 
P.2d 513, 29 Cal. Rptr. 33 (1963) (apprehension of injury to infant not actionable by mother); 
Knaub v. Gotwalt, 422 Pa. 267, 220 A.2d 646 (1966) (no recovery for mental anguish from 
witnessing child’s injury).

575 E.g., Hamilan Corp. v. O’Neill, 106 U.S. App. D.C. 354, 273 F.2d 89 (1959); Perry v. 
Capital Traction Co., supra note 574; Nomey v. Great Am. Indem. Co., 121 So. 2d 763 (La. 
App. I960).

576 357 F.2d 828 (D.C. Cir. 1966).
577 Id. at 829. The substantial injury test was derived from Perry v. Capital Traction Co., 

59 App. D.C. 42, 32 F.2d 938, cert, denied, 280 U.S. 577 (1929). Perry has been characterized 
as contrary to the trend of modern authority. Clark v. Associated Retail Credit Men, 70 App. 
D.C. 183, 185 n.6, 105 F.2d 62, 64 n.6 (1939).

578 See Richardson v. Gregory, 108 U.S. App. D.C. 263, 281 F.2d 626 (I960); Ross v.

Municipal Ordinances

In determining whether conduct is negligent, courts consider the stand
ard of care established by legislative or municipal enactments.0'6 One 
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Curtis was injured in a fall caused by a sidewalk vault hinge which pro
jected above the sidewalk. The District of Columbia Building Code,5'9 
enacted after the construction of the vault, provided specifications for 
such vaults to protect the safety of pedestrians. In Curtis v. District of 
Columbia*™ the court did not decide whether the code was to have a 
retroactive effect, but held that these regulations, though not violated, 
were competent evidence of a standard of care to be considered in the jury 
determination of negligence.* 579 580 581

Hartman, 78 U.S. App. D.C. 217, 139 F.2d 14 (1943), cert, denied, 321 U.S. 790 (1944). A 
violation of a duty imposed by statute or ordinance is often considered negligence per se. 
E.g., Couch v. Donahue, 259 F.2d 325 (5th Cir. 1958) (traffic ordinance, following too close); 
Srader v. Pecos Constr. Co., 71 N.M. 320, 324, 378 P.2d 364, 367 (1963) (building code vio
lation, uncovered opening); McCleod v. Tri-State Milling Co., 71 S.D. 362, 366, 24 N.W.2d 
485, 487 (1946) (local ordinance, unenclosed canal). See generally Prosser, Torts 191-205 
(3d ed. 1964). Some courts have held that such violations are only evidence of negligence. 
E.g., Fidelity & Cas. Co. v. J. A. Jones Constr. Co., 325 F.2d 605, 612 (Sth Cir. 1963); Schu
mer v. Caplin, 241 N.Y. 346, 351, 150 N.E. 139, 140 (1925).

579 Washington, D.C., Building Code § 406-22 (1951).
580 363 F.2d 973 (D.C. Cir. 1966).
381 Id. at 975; accord, Edmonds, Inc. v. Vojka, 118 U.S. App. D.C. 109, 332 F.2d 309 

(1964) (ordinance evidence of standard of care even though not violated); Clinkscales v. Car
ver, 22 Cal. 2d 72, 136 P.2d 777 (1943) (unauthorized traffic sign evidence of standard of 
care); Geisking v. Sheimo, 252 Iowa 37, 105 N.W.2d 599 (I960) (unauthorized traffic sign 
assumed authorized to establish standard of care).

582 358 F.2d 549 (D.C. Cir. 1966).
383 Id. at 550 n.l.
384 Id. at 553.
5&~‘Accord, Harris v. City of Roanoke, 179 Va. 1, 5-6, 18 S.E.2d 303, 305 (1942); see, 

e.g., Bittner v. Little, 270 F.2d 286 (3d Cir. 1959). Liability extends to damage caused by 
aggravation of injury. Jess Edwards, Inc. v. Goergen, 256 F.2d 542 (10th Cir. 1958); Corbett 
v. Clarke, 187 Va. 222, 46 S.E.2d 327 (1948); see Kansas City So. Ry. v. Justis, 232 F.2d 267 
(5th Cir.), cert. denied, 352 U.S. 833 (1956). Liability for damages may extend to subsequent 
injuries remote from the original injury. Corbett v. Clarke, supra-, Hubbard v. Murray, 173 
Va. 448, 455, 3 S.E.2d 397, 401 (1939). A physician's personal liability for such aggravation 
may be discharged by release of the original tortfeasor under the principle that release of one 
joint tortfeasor releases all. Harris v. Brian, 255 F.2d 176 (10th Cir. 1958); Annot., 112 
A.L.R. 553 (1938).

Release of Joint Tortfeasor

In Fletcher v. Hand™2 the defendant physician treated a fractured 
hip suffered in a fall eighteen months after a knee injury which was caused 
by the alleged negligence of plaintiff’s daughter. Since plaintiff had as
serted in a prior suit against her daughter that the injuries were interde
pendent, and had also represented such causal relation in a release 
executed to the daughter,583 the court held that it was not necessary to 
remand to determine whether the injuries were causally connected.584 
The release executed to the daughter was sufficient as a matter of law to 
terminate all liability for negligent medical treatment.585 The court fur
ther refused to remand to determine whether gross negligence was cov
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ered by the release,586 holding that plaintiff had not alleged negligence 
which "remotely approximates that customarily comprehended within the 
characterizations of extraordinary or gross.”587 588 * * 591 592

586 A separate injury caused by grossly negligent treatment will not be discharged. Pied
mont Hosp. v. Truitt, 48 Ga. App.- 232, 172 S.E. 237 (1933); Purchase v. Seelye, 231 Mass. 
434, 121 N.E. 413 (1918); Parkell v. Fitzporter, 301 Mo. 217, 256 S.W. 239 (1923); see 
Restatement (Second), Torts § 457 (1965). Judge Fahy, dissenting, felt this was a ques
tion properly for the jury, and that the majority based its holding on an incorrect application 
of the Federal Rules of Civil Procedure to require an actual allegation of gross negligence. 
The cases cited by the majority indicate that it was deciding the issue substantively, since the 
nature of the instant factual situation was far removed from the grossly negligent treatment in 
the cases cited. 358 F.2d at 553; authorities cited supra.

™ 358 F.2d at 553.
588 44 Stat. 1424 (1927), as amended, 33 U.S.C. §§ 901-50 (1964), made applicable to 

all employers in the District of Columbia by D.C. Code Ann. § 36-501 (1961).
089 44 Stat. 1424 (1927), as amended, 33 U.S.C. § 902(2) (1964). The District of Co

lumbia courts have been liberal in allowing compensation awards in cases in which the causal 
connection between the injury and the employment was doubtful. See, e.g., Amalgamated 
Ass’n of St. Employees v. Adler, 119 U.S. App. D.C. 274, 340 F.2d 799 (1964).

5" 350 F.2d 442 (D.C. Cir. 1965).
591 If there is substantial evidence on the record when considered as a whole, the Bureau’s 

findings are binding upon the courts. E.g., O’Leary v. Brown-Pacific Maxon, Inc., 340 U.S. 
504 (1951).

592 3 5 0 F.2d at 444, quoting Friend v. Britton, 95 U.S. App. D.C. 139, 141, 220 F.2d 820, 
821 (1955). The Bureau relied on the following facts to support its conclusion: No complaint 
by decedent that the work was too hard; no complaint that the work caused the headaches; 
no change in appearance of the decedent; no mention by decedent to physicians that the work 
caused his headaches. The court indicated that the Deputy Commissioner relied on inconse
quential matters; these findings were inadequate for purposes of determining the existence 
of substantial evidence because he had failed to make detailed factual findings on the question 
of whether the return to work on the day of death aggravated the then serious condition. 
Accord, Robinson v. Bradshaw, 92 U.S. App. D.C. 216, 206 F.2d 435, cert, denied, 346 U.S. 
899 (1953) (doubt of relation of aggravation to employment resolved in employee’s favor).

WORKMEN’S COMPENSATION

Arising Out of the Employment

Employers in the District of Columbia are covered by the provisions 
of the Longshoremen’s and Harbor Worker’s Compensation Act,088 which 
provides that the employer will pay compensation for any injury or death 
"arising out of and in the course of employment.”086 In Howell v. 
Einbinder™" the employee died of a spontaneous rupture of a congenital 
intracranial aneurysm upon returning to work for one day after staying 
home for two days with severe headaches. The court refused to accept 
the finding of the labor Department’s Bureau of Employees’ Compensa
tion that the injury did not arise out of and in the course of employment. 
The order was set aside for lack of substantial evidence on the record'’91 
and for failure to follow the rule that "doubts, including the factual, are 
to be resolved in favor of the employee or his dependent family.”09"
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Butler v. District Parking Management Co™ reversed a finding of the 
Deputy Commissioner of the Bureau that plaintiff’s mental breakdown 
was not caused by his employment as a parking lot attendant. The court 
observed that the employer had not introduced evidence to overcome 
the presumption that the illness arose out of and in the course of the 
employment.593 594

593 363 F.2d 682 (D.C. Cir. 1966).
B94 Section 20 of the Longshoremen’s and Harbor Workers’ Compensation Act provides 

that in the absence of proof to the contrary, it is presumed that the injury arose from the em
ployment and that sufficient notice of such injury has been given. 44 Stat. 1436 (1927), 33 
U.S.C. § 920 (1964), Travelers Ins. Co. v. Donovan, 95 U.S. App. D.C. 331, 221 F.2d 886 
(1955). The court noted that the employer had knowledge of the illness and that it probably 
occurred at work because the supervisor had to go to the employee’s home to pick up the day’s 
receipts — a highly unusual procedure. 363 F.2d at 684.

In Blohm v. Tobriner, 350 F.2d 785 (D.C. Cir. 1965), the court held that the police de
partment must base its finding of a non-service-connected disability on clearly preponderate, 
substantial, and persuasive evidence in order to compel retirement of a police officer. See pp. 
103-05 supra.

B9B 44 Stat. 1437 (1927), as amended, 33 U.S.C. § 922 (1964).
393 351 F.2d 204 (D.C. Cir. 1965).
597 Accord, Jarka Corp. v. Hughes, 299 F.2d 534 (2d Cir. 1962). The court indicated 

that an increase in the salary being earned by a recipient of compensation is not, in itself, a 
change of condition. 351 F.2d at 207.

Modification of Awards

The compensation act permits the Bureau of Employees’ Compensa
tion to modify any award "on the ground of a change in conditions or 
because of a mistake in a determination of fact.”595 * In Pistorio v. Ein
binder, u9° the court rejected a Bureau modification order which was based 
upon the theory of changed conditions, holding that such an order could 
not stand unless there was actual proof in the record of conditions differ
ent from those in existence at the time of the original award. That the 
recipient was engaged in gainful employment as a gardener was not suffi
cient evidence of a change in conditions since evidence was offered to 
show that he had been working as a gardener at the time of the original 
award.597
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WORKLOAD OF THE COURT

Cases
Heard

Per 
Curiam

En
Banc

Wrote
Majority Concurred Dissented

•Bastian 30 10 1 7 2 2

Bazelon 93 24 7 22 8 13
Burger 90 30 6 12 6 14

Danaher 86 21 7 17 5 11
•Edgerton 38 11 1 7 1 3

Fahy 93 28 7 23 4 8
Leventhal 79 27 6 24 - 2
McGowan 96 26 7 29 4 3

•Miller 47 13 1 5 4 10
•Pretty man 28 11 - 9 1 3

Tamm 63 22 6 8 - 5
•Washington 40 11 5 5 5 1
Wright 99 41 7 14 2 6

* Senior Circuit Judge.

191



Appendix II
CASES COMMENCED AND TERMINATED*

NATURE OF
PROCEEDINGS

Cases 
Pending 
Begin- 
ing of 
Term

Cases
Com

menced

Cases
Termi
nated

Cases 
Pending 
End of 
Term

Cases 
Disposed 

of by 
Consoli
dation

Cases 
Disposed 
of With

out 
Hearing

Cases Disposed of After Hearing F 
I
S 
c 
A
L

Y
R.

Total
Affirmed 

or
Granted

Dis
missed

Reversed 
or

Denied
Other

%
Reversed 

or
Denied**

“III circuits 3,457 6,023 5,700 3,780 611 1,537 3,552 2,660 68 765 59 21.5
Criminal 610 1,043 917 736 84 189 644 514 5 117 8 18.2
U.S. Civil 597 1,309 1,183 723 121 334 728 516 12 185 15 25.4 1
Private Civil 1,298 2,299 2,159 1,438 230 500 1,429 1,037 40 331 21 23.2
Bankruptcy 91 229 187 133 12 54 121 89 3 26 3 29.8
Administrative Appeals 836 983 1,105 714 156 425 524 407 8 98 11 18.7 Q
Original Proceedings 22 151 143 30 8 34 101 95 __ 6 5 9 y
All Other Appeals 3 9 6 6 — 1 5 2 — 2 1

D.C. CIRCUIT 469 735 713 491 Ill 204 398 297 6 79 16 19-8
Criminal 112 251 190 173 19 37 134 105 1 24 4 17 9U.S. Civil 88 142 143 87 17 44 82 66 1 13 2 1 5 9 6Private Civil 115 169 192 92 20 70 102 65 2 32 3 31 4Bankruptcy — 1 1 — — __ 1 1
Administrative Appeals 151 150 158 133 55 47 66 50 2 8 6 12 1 4Original Proceedings 1 13 14 — — 5 9 8 1
All Other Appeals 2 9 5 6 — 1 4 2 — 1 1 —



* This table has been substantially extracted from 1965 Director of the Administrative Office of the U.S. Courts Ann. Rep. 158-61.

ALL CIRCUITS 3,780 6,766 5,771 4,775 545 1,680 3,546 2,635 80 773 58 22.0
Criminal 736 1,223 1,014 945 120 206 688 554 10 116 8 16.9 1
U.S. Civil 723 1,387 1,229 881 82 397 750 555 18 166 8 22.1 1
Private Civil 1,438 2,677 2,183 1,932 186 593 1,404 994 36 352 22 25.1
Bankruptcy 133 217 199 151 13 53 133 95 5 33 — 24.8 oAdministrative Appeals 714 1,106 1,004 816 138 377 489 367 7 95 20 19-4 y
Original Proceedings 30 148 132 46 5 53 74 63 2 9 — —
All Other Appeals 6 8 10 4 1 1 8 4 2 2 — —

D.C. CIRCUIT 491 685 743 433 117 200 426 306 17 72 31 17.1
Criminal 173 237 257 153 43 35 179 132 3 36 8 20.1 AU.S. Civil 87 118 124 81 18 37 69 57 3 6 3 8.7 O
Private Civil 92 150 166 76 13 54 99 70 7 17 5 17.2
Bankruptcy — — — — — — — — — — — — r
Administrative Appeals 133 157 172 118 42 63 67 39 2 11 15 16.4 3
Original Proceedings — 15 14 1 — 10 4 4 — — — —
All Other Appeals 6 8 10 4 1 1 8 4 2 2 — —

ALL CIRCUITS 4,775 7,183 6,571 5,387 635 1,849 4,087 3,026 128 866 67 21.7
Criminal 945 1,458 1,214 1,189 136 277 801 649 20 115 17 14.4
U.S. Civil 881 1,338 1,309 910 76 449 784 572 24 175 13 22.3 1
Private Civil 1,932 2,809 2,552 2,189 227 635 1,690 1,193 57 418 22 24.7 1
Bankruptcy 151 174 189 136 16 57 116 85 7 23 1 19.8
Administrative Appeals 
District of Columbia

816 1,254 1,141 929 170 408 563 414 13 125 11 22.2 Q
Court of Appeals 4 13 14 3 1 3 10 2 1 4 3 —

Original Proceedings 46 137 152 31 9 20 123 111 6 6 — —
D.C. CIRCUIT 433 797 769 461 95 226 448 313 9 94 32 21.3

Criminal 153 252 235 170 38 43 154 118 1 23 12 14.9 Z"
U.S. Civil 81 147 157 71 9 57 91 71 2 14 4 15.4 6Private Civil 76 200 177 99 10 72 95 64 3 24 4 25.3
Bankruptcy — — — — — — — — — — — —
Administrative Appeals 
District of Columbia

118 173 176 115 36 49 91 51 2 29 9 31.9 6
Court of Appeals 4 13 14 3 1 3 10 2 1 4 3 __

Original Proceedings 1 12 10 3 1 2 7 7 — — — —

* * Per cent not shown where the total number of cases disposed of after hearing or submission is less than 25. No percentage of cases reversed or de
nied has been computed for original proceedings because of their difference from appeals, nor have they been included in the percentage of total appeals 
reversed or denied.
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SOURCE OF APPEALS AND ORIGINAL PROCEEDINGS*

Source

Fiscal
Year
1964

Fiscal 
Year 
1965

Fiscal
Year
1966

TOTAL APPEALS IN ALL CIRCUITS 6,023 6,766 7,183
United States district courts 4,880 5,504 5,779
Other courts 9 8 13
Boards and Commissions, Total 983 1,106 1,254

The Tax Court of the United States 264 298 256
Civil Aeronautics Board 23 38 51
Federal Communications Commission 40 ' 58 37
Federal Power Commission 56 80 119
Federal Trade Commission 49 23 23
National Labor Relations Board 416 466 587
Secretary of Agriculture 3 3 3
Securities and Exchange Commission 7 17 14
Board of Tax Appeals (D.C.) 21 12 4
Immigration and Naturalization Service 40 74 102
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DISTRICT OF COLUMBIA CIRCUIT 735 685 797
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District of Columbia Court of Appeals 9 8 13
Board of Tax Appeals (D.C.) 21 12 4
The Tax Court of the United States 2 1 3
National Labor Relations Board 22 36 66
All other boards and commissions 105 108 100
Original proceedings 13 15 12

• This table has been substantially extracted from, 1965 DIRECTOR OF the Administra-
tive Office of the U.S. Courts Ann. Rep. 164.
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