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THE VON’S MERGER CASE-ANTITRUST
IN REVERSE

Henry J. Bison, Jr.*

* Member, District of Columbia Bar; B.S., Miami University, 1941; M.A., Ohio State 
University, 1942; LL.B., Georgetown University Law School, 1946. Mr. Bison participated 
in United States v. Von’s Grocery Co., discussed in this article, filing a brief and arguing the 
case before the Supreme Court as amicus curiae seeking affirmance on behalf of the National 
Association of Retail Grocers.

1 38 Stat. 731 (1914), as amended, 64 Stat. 1125 (1950), 15 U.S.C. § 18 (1964).
2 See, e.g., N.Y. Times, June 29, 1966, p. 61, col. 4; id., June 1, 1966, p. 18, col. 1; Wall 

Street Journal, June 23, 1966, p. 1, col. 8; Washington Post, June 4, 1966, p. A12, col. 1; 
Washington Sunday’ Star, June 5, 1966, p. D13, col. 1; Business Week, June 18, 1966, p. 40; 
U.S. News & World Report, June 13, 1966, p. 58.

3 As used herein, a horizontal merger is intended to cover the coventional type of acquisi
tion by one company of another performing similar functions in the production or sale of 
comparable goods or services in the same geographic market.

4 384 U.S. 270 (1966).

After examining in detail the market factors involved in the Von’s 
case, Mr. Bison concludes that the Court chose to ignore these factors in 
favor of a structural concept of competition defined by the number of 
business units in the relevant market. As a result of this choice, accord
ing to the author, the Court has adopted for Clayton Act Section 7 hori
zontal merger cases a per se rule which might, ironically, result in infury 
to smaller competitors.

Introduction

Section 7 of the Clayton Act* 1 covers an area where the need for mean
ingfulness in antitrust policy has become readily apparent. The ability to 
reconcile antimerger enforcement with changing economic reality is un
dergoing a severe test. The challenge of fusing antitrust theory with eco
nomic fact to prevent undesirable mergers requires renewed consideration.

Perhaps now, more than ever before, the scope of the antimerger law 
is a subject of public attention.2 A major factor stimulating this current 
interest in the interpretation and administration of the statute is the Su
preme Court’s handling of two horizontal merger3 cases during the 1966 
Term. In United States v. Von’s Grocery Co.4 and United States v. Pabst 

201



202 The Georgetown Law Journal [Vol. 55: 201

Brewing Co.,0 the Court redefined the basic principles for determining the 
anticompetitive effects of a merger between companies in the same mar
ket. In terms of long-range significance, the Von’s case is of major im
portance and therefore deserves close attention?

The Von’s case can serve a salutory purpose in nourishing a healthy 
réévaluation, especially among strong antitrust supporters, of the concepts 
now implanted in the sociolegal philosophy which underlies the present 
interpretation and administration of section 7.5 6 7 For the first time in the 
history of the statute, considerable skepticism may be arising among those 
who have no quarrel with the prevailing view on the goal and purpose of 
the antitrust laws, but who fear that rigid, arbitrary standards for judging 
horizontal mergers may be oriented toward aiding concentration of eco
nomic power.

5 384 U.S. 546 (1966).
6 The importance of the Von’s case is more apparent when it is read in conjunction with 

the Court’s liberal interpretation of "section of the country” in Pabst. See notes 175-84 infra 
and accompanying text.

7 For a discussion of the philosophy sometimes alluded to in support of current interpre
tation of the antimerger law see Rill, The Trend Toward Social Competition Under Section 7 
of the Clayton Act, 54 Geo. L.J. 891 (1966).

In light of the Von’s case, a number of fundamental questions must 
be reconsidered. Should a per se test be used to bar horizontal mergers? 
Should antimerger policy recognize that structural contraction toward 
fewer business units caused by natural evolutionary forces may not por
tend anticompetitive effects, and is not automatically a basis for invalidat
ing a merger? Is it consonant with the purpose of section 7 to judge the 
competitive effects of a horizontal merger by relying on aggregate market 
shares for groups of companies in the relevant market? Can market rank 
be depended upon as a matter of course to measure market power? Is 
there a sound basis for invariably equating a firm’s sales size with ability 
to compete? Irrespective of whether preserving small competitors is an 
intrinsic or extrinsic consideration under section 7, is this interest ad
vanced by simplified mechanical antitrust yardsticks, or by an approach 
allowing a flexible range of relevant economic inquiry? Does the substi
tution of abstractions and theoretical principles for an empirical appraisal 
of the merger’s likely effects on competition serve to promote equality of 
economic opportunity?

The present state of confusion and concern over the direction of anti
merger policy is reflected in failure to reexamine, in light of current con
ditions, prevailing doctrines dealing with these questions. This article 
will endeavor to describe, analyze, and appraise the rationale of the Su
preme Court’s majority opinion in the Von’s case against the background 
of the economic data that was before the Court, and will suggest its possi
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ble impact of encouraging greater concentration of market power and 
lessening the vigor of competition.

The Von’s Case—A Summary

The action in this case was instituted on March 25, I960, in the 
United States District Court for the Southern District of California. The 
complaint charged that under a merger agreement between Von’s Gro
cery Company and Shopping Bag Food Stores all the assets and properties 
of Shopping Bag would be transferred to Von’s and all outstanding Shop
ping Bag stock would be converted into Von’s common stock in violation 
of Section 7 of the Clayton Act.8 After only five days of trial, judgment 
was entered for the defendants.9 A direct appeal under Section 2 of the 
Expediting Act10 was taken, and the Supreme Court noted probable juris
diction in October 1965.11

8 The pertinent part of the statute reads:
[N]o corporation [subject to the jurisdiction of the Federal Trade Commission] . . . 
shall acquire . . . the whole or any part of the stock or . . . the whole or any part 
of the assets of another corporation . . . where in any line of commerce in any sec
tion of the country, the effect of such acquisition may be substantially to lessen com
petition, or to tend to create a monopoly.

38 Stat. 731 (1914), as amended, 64 Stat. 1125 (1950), 15 U.S.C. § 18 (1964).
The Government’s complaint charged, inter alia, probable elimination of actual and po

tential competition between Von’s and Shopping Bag, elimination of Shopping Bag as a sub
stantial independent competitive factor, enhancement of Von’s competitive advantage over 
smaller grocers, and increased concentration of supermarkets in a few large corporations.

9 United States v. Von’s Grocery Co., 233 F. Supp. 976 (S.D. Cal. 1964). Many of the 
facts in the case were either admitted or stipulated. To expedite trial, testimony of most in
dustry witnesses was presented in the form of narrative statements and affidavits with exam
ination by deposition, and only a few witnesses presented oral testimony. Id. at 977. Almost 
140 exhibits were admitted in the record, approximately 87 of which were offered by the 
Government.

10 32 Stat. 823 (1903), as amended, 62 Stat. 989 (1948), 15 U.S.C. § 29 (1964).
11 United States v. Von’s Grocery Co., 382 U.S. 806 (1965).
12 Findings of Fact 3, 12(e), Record, pp. 3065, 3068. One family owned 80% of the com

mon stock of the business which was begun in 1932. In 1948, the company had 14 stores 
with sales of $21.8 million; by 1959 sales were $86.6 million, net income was $1.9 million, 
and sales averaged $3 million per store. Most of the company’s 28 stores were located in the 
southern and western portions of the Los Angeles area. By 1961, Von’s had 34 stores, two of 
which were outside the Los Angeles market area. The 1959 sales figures for Von’s are not 
representative of its actual size, since a strike closed 21 Von’s stores for a month in 1959. The 
1958 sales figure of $94 million is more representative of Von’s actual size. Findings of 
Fact 2-4, 12(b), (e), Record, pp. 3064-65, 3066-68.

THE MERGING PARTIES

At the time of the merger, Von’s was a progressive, family-owned 
chain which operated twenty-eight supermarkets and ranked third in 
grocery-store sales in the Los Angeles market.12 Von’s, with no history of 
prior mergers, had grown by internal expansion. One consideration 
prompting the acquisition of Shopping Bag was a fear that the federal 
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estate tax might force the family to dispose of its controlling stock own
ership if a major shareholder died.13

13 Finding of Fact 12(e), Record, p. 3068.
14 Findings of Fact 9, 12(e), Record, pp. 3066, 3068. One family owned 60% of the 

common stock of this company which in 1959 had sales of $84.4 million and net income of 
$0.7 million, down from its 1957 net income of $1.3 million. Finding of Fact 12(b), Record, 
p. 3067. Shopping Bag was in a much weaker position than Von’s. From 1957 to 1959, 
Von’s net income as a per cent of sales increased from 2.1% to 2.3%, while Shopping Bag’s 
ratio decreased from 1.6% to 0.9%, Shopping Bag’s earnings having started a sharp decline 
in 1958. Average sales per store for Shopping Bag, around the time of the merger, were $2.1 
million, almost one-third less than Von’s per store average. In 1959, Von’s net profit as a 
per cent of total assets was 10.8%, while Shopping Bag’s was 3.2%. Finding of Fact 12(b), 
Record, pp. 3066-67.

15 384 U.S. at 298 & n.29 (Stewart, J., dissenting); Finding of Fact 12(c), Record, p. 3067.
16 Finding of Fact 73, Record, p. 3084; Defendant’s Exhibit AW, Record, p. 2994 (Con

solidated Balance Sheet). By July 1961, the firm operated 68 stores in the market area.
17 384 U.S. at 272. Defendant’s figures show the new firm having 7.5% of grocery

store sales for the first half of I960. Defendant’s Exhibit AM, Record, p. 2787.
18 Finding of Fact 50, Record, p. 3080. In 1958, Von’s had 4.7% of grocery sales and 

4.2% of food-store sales while Shopping Bag had 4.2% and 3.8% respectively. Defendant’s 
Exhibit AM, Record, p. 2787. The district court opinion contains a chart showing Von’s as 
the top-ranked store in the market after the merger. 233 F. Supp. at 980. It should be 
noted that the district court’s ranking was based on 1958 market shares and positions, but by 
1961, Von’s, with 7.5% of the total market, ranked second. Moreover, the district court’s 
chart did not take into account two factors: (1) Some of Von’s and Shopping Bag’s stores were 
in direct competition with each other, and (2) Shopping Bag’s position in the market was 
slipping due to poor management. 384 U.S. at 296, 298 (Stewart, J., dissenting).

19 "Structure” is used here in the same sense as the Supreme Court applied it in Von’s, i.e., 
the number of firms operating in the same market along with aggregate market shares for 
various groups of companies. Omitted are such important variables as barriers to new entries 
and product differentiation. See Bain, Barriers TO New Competition (1956).

Shopping Bag was another local family-owned concern which oper
ated thirty-seven stores in the Los Angeles area and ranked sixth in gro
cery-store sales.14 15 Like Von’s, Shopping Bag had not been involved in 
any previous merger. Since Shopping Bag lacked a strong management 
team, the principal owner, who was seeking to retire from the active 
management of the company, feared a decline in the value of the family- 
held stock if he did so and chose merger to provide such management.10

The merged Von’s company operated 64 stores and had 42 million 
dollars in assets;16 had annual sales of approximately 172 million dollars, 
or 7.4 per cent, of the grocery-store sales in the Los Angeles market 
area;1' and ranked second, behind Safeway, in total sales and number of 
stores operated in the Los Angeles area.18 19

MARKET STRUCTURE

The pattern of development10 in the Los Angeles retail grocery indus
try was one of a substantial increase in grocery-store sales, accompanied 
by a considerable decrease in the total number of outlets, especially those 
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operated as single units.20 Although the number of single-unit operators 
declined sharply between 1950 and 1963, multiunit operations expanded 
during this period both in number of companies and stores.“1 During 
I960, grocery-store openings and closings continued in the same pattern: 
Single units went down 132, multiple-store units increased by 77, making 
a total decrease of 55 units in the number of grocery stores in the market 
area. Of the 246 stores opened in I960, however, slightly over half were 
single-store operations.22

20 Of the 6,221 grocery stores in the area in 1950, 5,365 were run by single operators. In 
1961, there were 4,741 stores including 3,818 run by single operators; by 1963 these figures 
were reduced to 4,548 and 3,590 respectively. 233 F. Supp. at 980.

21 Defendant’s Exhibit BH, Record, p. 1897. During 1952-1961 firms of 2 or more 
stores increased 56% (from 704 stores to 1,085 stores). Firms of 2 or 3 stores increased 86% 
while their stores increased 77%. Ten- to 99- store firms increased from 9 firms with 229 
stores in 1952 to 23 firms with 592 stores in 1961. Safeway, the only operation of 100-plus 
stores decreased 16% from 175 to 147 stores. Ibid.

22 In 1960 there were 246 grocery-store openings and 301 closings. Plaintiff’s Exhibit 41, 
Record, p. 2416; Plaintiff’s Exhibit 36, Record, p. 2412. Of those opening, 119 were multi
ple-store concerns, while 128 were single-store firms; of those closing, 42 were owned by 
multiple-unit concerns, while 260 were singles. Ibid.

23 Plaintiff’s Exhibit 6, Record, p. 2330.
24 Defendant’s Exhibit AN, Record, p. 2788. Defendant’s figures covered 1950-1958; in 

1959, the defendant’s figures showed the market share of the largest 20 chains as 51.8%. 
Ibid.

25 3 84 U.S. at 281 (White, J., concurring). See Plaintiff’s Exhibit 7, Record, p. 2331. 
From 1948 to 1958 the 8 largest chains increased their group shares of market sales from 
33.7% to 40.9%; the 12 largest firms increased their share from 38.8% to 48.8%; and the 
16 largest firms increased their share from 41.6% to 53.4%. 384 U.S. at 281 (White, J., 
concurring). For the period from 1952 to 1959, according to defendant, the market shares of 
the top 8 chains declined 2 percentage points. Defendant’s Exhibit AN, Record, p. 2788.

26 Finding of Fact 27(a), Record, p. 3072.

The parties could not agree on the percentage of total grocery-store 
sales held by various groups of the largest chains in the market. For the 
1948-1958 period, government figures showed that the 20 largest chains 
increased their combined shares from 43.8 per cent to 56.9 per cent,23 
while for a roughly comparable period, the defendant’s figures showed 
that the top 20 firms increased their combined share of total sales from 
40 per cent to 54.3 per cent.24 25 But by the Government’s own figures this 
increase was due to sales growth by smaller chains in the top 20, since 
the per cent of total grocery-store sales held by the 4 largest concerns de
creased from 25.9 per cent to 24.4 per cent during the same period.26 A 
good example of this sales retreat by the largest chains is found in the 
sales figures of the two market leaders, Safeway and Ralphs. In 1948, 
these 2 chains accounted for 21.1 per cent of total grocery-store sales in 
the market, but by 1958 their share fell to 14.3 per cent. In the same 
period, Safeway’s per cent of total sales decreased from 14.2 to 8 per-
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MARKET SHARES—RELATIVE RELATIONSHIP

Following the merger, Von’s had a one-percentage-point-greater share 
of total grocery-store sales than its nearest smaller competitor. Among 
the top twenty concerns in the market, no company had as much as a 
two-percentage-point-larger share of sales than its nearest smaller rival.27 
This indicates that following the Von’s merger, the top three competitors 
in the Los Angeles market were more evenly balanced with each other in 
terms of market shares than before the merger. In 1958, Safeway, the 
largest chain, had 8 per cent of total grocery-store sales, Ralphs (a local 
chain) followed with 6.3 per cent, and Von’s had 4.7 per cent. Follow
ing the merger, Safeway had 7.7 per cent, Von’s 7.4 per cent, and Ralphs 
6.4 per cent.28

27 Defendant’s Exhibit AM, Record, p. 2787. Safeway had 7.7%; Von’s had 7.4%; the 
third largest had 6.4%; the 4th through Sth companies had between 4.6% and 3.5%; and the 
remaining 12 firms ranged from 1.8% to 0.6%.

28 Ibid. The government figures for 1958 have Ralphs market share at 6.4% of total 
sales. Plaintiff’s Exhibit 4, Record, p. 2329.

28 Defendant’s Exhibit BH, Record, p. 1898.
30 W. at 1899.

MARKET MOBILITY

An outstanding characteristic of the retail grocery market in Los 
Angeles was restless change and diversity with a large group of new 
entries, expansion of smaller firms, turnover among market leaders, and 
a significant number of firms either discontinuing business or becoming 
smaller in terms of number of stores operated.

In the category of 2- or 3-store chains, 147 new firms entered the 
market during 1952-1961; at various times during this period, 208 such 
companies were doing business in the area, and in 1961, 104 were still in 
operation. Seven expanded, acquiring 4 or more stores; 27 became sin
gle-unit operators; 12 were acquired by other firms, and 58, or 28 per 
cent, went out of business.29

Of chains with 4 to 9 stores, 56 firms were in the market at various 
times during 1952-1961, and 20 were chains that did not exist as such in 
1952. By 1961, 22 firms were still operating 4 to 9 stores, 8 expanded 
to more than 9 stores, 2 became single-unit operators, 5 dropped to oper
ating 2 to 3 stores, 11 were acquired by other concerns, and 8 companies, 
over 14 per cent, discontinued operation.30

Twenty-five chains with 10 to 99 stores operated at various times dur
ing the period 1952-1961. Nine already existed in 1952, 8 had expanded 
from 4- to 9-store operations, 1 had expanded from having 2 or 3 stores, 
and 7 were not in existence in 1952 but had grown to this size during 
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these ten years. Twenty-three 10- to 99-store chains remained in 1961 
and 2 merged with other concerns, one being the Von’s merger, in the 
decade covered.31

31 Id. at 1900.
32 384 U.S. at 291 (Stewart, J., dissenting).
33 Plaintiff’s Exhibit 78, Record, p. 2503-16.
34 Defendant’s Exhibit BH, Record, pp. 1898-1900. But see 384 U.S. at 291 & n.17 

(Stewart, J., dissenting). Mr. Justice Stewart, in dissenting, there states that there were 173 
new firms and 28 were reductions to single stores.

35 The three chains that went into bankruptcy were ranked 9th, 11th, and 20th. Id. at 294.
3« Record, pp. 289, 438-39.
31 Finding of Fact 79, Record, pp. 3086-87.
38 A generalized description of cooperative ownership of wholesale facilities by grocers 

through retailer-owned cooperatives is given in STAFF OF FTC, ECONOMIC INQUIRY INTO 
Food Marketing (pt. I) 157-201 (1960). See also National Comm’n on Food Mar
keting, Food From Farmer to Consumer 78 (1966).

39 233 F. Supp. at 982. The three were Certified Grocers of California, Ltd., Spartan 
Cooperative, and Orange Empire. Certified Grocers was the largest retailer-owned coopera
tive in the grocery industry, and together with its subsidiary, Spartan Cooperative, it had 2,100 
members operating 2,855 stores. Finding of Fact 31, Record, pp. 3074-75.

40 Membership was open to all grocers. Ibid.
41 See Finding of Fact 32, Record, p. 3075. The three cooperatives in the area did not sell 

fresh meat, fresh produce, and some dairy products. Finding of Fact 38, Record, p. 3076.

Thus, at various times from 1952 to 1961, a total of 269 chains were 
doing business in Los Angeles:32 174 firms entered the market for the 
first time as chains, at least 31 expanded, a minimum of 35 (including 
Safeway) reduced the number of stores they operated,33 25 were acquired 
by other chains, 29 became single-unit operators, and 66 went out of 
business entirely.34 35 * One of the top 8 and 2 more of the top 20 chains in 
the market went into bankruptcy after I960.30 A majority of their stores 
were sold to small chains and single-unit operators.38 39 At least 7 of the 
top 20 chains were not in existence in 1948 as chains having more than 
one store.37

MARKET OPPORTUNITIES FOR NEW AND SMALLER COMPETITORS

A significant factor in judging the importance of sales size, market 
shares, market rank, and concentration among retail grocery concerns in 
Los Angeles is the role played by retailer-owned cooperative buying and 
merchandising organizations which assisted new and smaller operators to 
compete more effectively with large chains.38 There were three of these 
cooperatives operating in the Los Angeles area30 which provided their 
member-retailers40 with joint wholesale-purchasing warehouse and de
livery services covering many thousands of dry-grocery, frozen-food, and 
delicatessen items, as well as various nonfood items.41 According to the 
findings of the district court, these group-buying advantages enabled sin
gle units and small chains to compete effectively with large chains by 
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purchasing products through the cooperatives42 which also provided assis
tance in advertising, merchandising, site location, store engineering, and 
other aids.43 An additional factor, not in the market before the merger, 
was the discount house with grocery departments, which numbered at 
least thirty-five by 1964.44 And, numerous bantam, superette, or con
venience food stores have entered the market.45 46 47

42 Finding of Fact 36, Record, pp. 3075-76.
43 See Finding of Fact 33, Record, p. 3075.
44 Finding of Fact 61, Record, p. 3082.
45 384 U.S. at 300 (Stewart, J., dissenting).
46 Id. at 273. Defendants asserted this figure was erroneous since it showed an acquisi

tion of six stores by one chain from itself, when actually all that resulted was a change in the 
name of the company. Id. at 273 n.4.

47 See note 35 supra and accompanying text.
48 Record, pp. 289, 438-39.
49 384 U.S. at 293 (Stewart, J., dissenting).
50 Id. at 294 n.23. During trial, the Government sought to exclude evidence of competi

tive conditions after March 20, I960, the date the suit was filed, but was overruled by the 
trial court. 233 F. Supp. at 984.

51 Acme Stores Company acquired Alpha Beta in 1961 (45 stores); Food Fair, Inc., ac
quired Fox in 1963 (22 stores); and Kroger Company acquired Market Basket in 1963 (53 
stores). 384 U.S. at 280.

MERGERS IN LOS ANGELES BEFORE AND AFTER VON’S ACQUISITION

A government exhibit showed that between 1948 and 1958, 9 of the 
top 20 chains in Los Angeles acquired 126 stores40 from smaller operators 
in the market. But going behind these figures, 48 of these stores were 
acquired by 3 chains, ranked 9th, 11th, and 20th, respectively, in 1958, 
all 3 of which later went into bankruptcy,4' selling many of their stores 
to smaller operators.48 Furthermore, prior to Von’s merger, the top 6 
chains did not make any acquisition in the Los Angeles market from 1954 
to I960.49 50

In the Government’s reply brief filed with the Supreme Court shortly 
before oral argument, attention was called to a table, which was not part 
of the record, showing acquisitions in the Los Angeles market from 1961- 
1964.'10 This table listed 18 acquisitions involving 172 stores with an
nual sales volume of 348,464,000 dollars and included market-extension 
acquisitions by three national chains.51 In addition, it showed a market
extension acquisition in 1964 by a regional chain of the 14th-largest area 
operator with 14 stores. Over three-quarters of the total stores and sales 
acquired in the acquisitions listed in this table were by companies which 
had not previously operated in the Los Angeles market. Furthermore, as 
mentioned, 48 of the acquired stores were held by firms which became 
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bankrupt. In reality, only 20 stores out of the 172 listed were acquired 
in horizontal mergers from Los Angeles companies not in bankruptcy.5' 

government’s rationale during trial

52 Id. at 294 (Stewart, J., dissenting).
os 233 F. Supp. at 980, 983.
54 Id. at 981.
55 W. at 980-81.
56 Id. at 985. The parties agreed, and the district court found, that the relevant geo

graphic market, i.e., section of the country, was Los Angeles and Orange Counties, making up 
the second largest metropolitan area of the country with a population of 6,750,000 persons and 
food-store sales of approximately §2.5 billion. Finding of Fact 15, Record, pp. 3068-69. The 
parties also agreed that the relevant product market, ¿0., line of commerce, was groceries and 
related products sold in supermarkets. The Government made no attempt to predicate its case 
upon the basis that suppliers had been eliminated or adversely affected by the merger. Finding 
of Fact 14, Record, p. 3068.

57 233 F. Supp. at 983.
58 Ibid. The pertinent part of the 1914 statute reads:

In the trial of the case, government counsel placed heavy emphasis on 
the contention that the merger was between two large organizations 
which were substantial competitive factors in the same line of commerce 
and in the same section of the country, and that the acquisition eliminated 
the independent existence of a substantial competive factor in the mar
ket.03 With respect to market structure, it was conceded that the merger 
took place in a fragmented market, but nevertheless, the Government ar
gued, a market which should be regarded as one headed toward increased 
concentration.51 Prior acquisitions in the market were considered as 
playing a significant role in bringing about greater concentration, and 
importance was placed upon the declining number of single-store opera
tors.50 These conditions in and of themselves the Government deemed 
sufficient to establish a violation of Section 7 of the Clayton Act.

district court’s opinion

Following the trial, Judge Carr ruled that the evidence failed to sup
port a finding that the merger "would probably lessen competition in the 
metropolitan area either at the time of the merger or in the foreseeable 
future.”52 * 54 55 56 57 58 He found that the Government predicated its case on the fol
lowing: "(1) the union of 2 substantial competitors in the area, (2) in
creased concentration, (3) a reduction of separate competitive factors, and 
(4) the elimination of the acquired corporation as a separate competitive 
entity.”5' The judge noted that these propositions may be resolved more 
simply into one: a union of two substantial competitors. This, he felt, 
would take the statute back to the 1914 version which required a substan
tial lessening of competition between the merging parties.oS
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Judge Carr reasoned that the primary change in the structure of the 
market, namely a decrease in the number of single-unit operators, was 
brought about by natural causes, including the development of super
markets and shopping centers, and a shift from streetcars to automobiles.59 
He simply found that many individuals had entered the market with one 
store and had been successful.60 The pattern was that an executive from 
a chain of stores left his job to open one store which later expanded into 
a small chain.61 Business failures, the trial judge found, were due pri
marily to lack of experience, overexpansion, and undercapitalization.62 
"The key to success in the grocery business in the area does not appear 
to rest upon the number of stores operated but how they are operated.’’63 
The district judge concluded that competition in Los Angeles appeared to 
be vigorous, open to anyone, but especially open to those with experience 
and training.64

[N]o corporation engaged in commerce shall acquire, directly or indirectly, the whole 
or any part of the stock or other share capital of another corporation engaged also 
in commerce, where the effect of such acquisition may be to substantially lessen 
competition between the corporation whose stock is so acquired and the corporation 
making the acquisition, or to restrain such commerce in any section or community, 
or tend to create a monopoly of any line of commerce.

Clayton Act, ch. 323, § 7, 38 Stat. 731 (1914).
6» 233 F. Supp. at 981.
so Ibid.
«1 Ibid.
Mid. at 981-82.
Mid. at 985.
04 Ibid.
65 Group wholesalers have responded to competitive needs of their members over 
the years until today these wholesalers provide their members much the same sup
port received by chain stores. . . . [Mjany group wholesalers provide extensive 
financing, provide management assistance, assist in training personnel, sponsor mem
bers in shopping center locations, offer group advertising possibilities, provide ex
tensive private label programs, and engage in an increasing although still small 
amount of integrated processing. Group wholesalers have grown rapidly during the 
past decade. In a large measure, the success of these organizations is attributable to 
their ability to provide members the necessary support to compete successfully with 
food chains.

National Comm'n on Food Marketing, Organization and Competition in Food 
Retailing 158 (1966).

66 2 3 3 F. Supp. at 983.

The presence of strong retailer-owned cooperatives, allowing smaller 
operators to pool their purchases and obtain quantity discounts obtained 
by large chains, was a major basis for the district court’s view that large 
chains had no substantial competitive advantage over smaller concerns,65 
with the exception of obtaining store sites in shopping centers.66

government’s rationale on appeal

The Government’s jurisdictional statement filed in the Supreme Court 
gave prominence to the contentions that: (1) Von’s and Shopping Bag 
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were substantial and leading competitive factors in the market and (2) 
there were significant and increasing tendencies toward concentration into 
a few large grocery store chains.6' The statement urged that the case pre
sented a substantial question on the appropriate standards for applying 
section 7 to industries marked by relatively low concentration and numer
ous competitors, but with a tendency toward increasing concentration and 
with numerous acquisitions. The decision in this case, it contended, 
would establish guidelines not only for retail grocery distributors, but for 
other retail segments of the economy.67 68

67 Appellant’s Statement of Jurisdiction, pp. 2-3 (1965).
68 Id. at 11.
69 Id. at 12.
70 Ibid.
71 376 U.S. 665 (1964). Although this was a Sherman Act case, it was regarded in the 

jurisdictional statement as establishing a per se rule applicable here since a merger of major 
competitive factors eliminating significant competition between them violates § 1 of the Sher
man Act; a fortiori, it is forbidden by § 7 of the Clayton Act. Appellant’s Statement of Juris
diction, p. 14 (1965).

72 Ibid.
73 Brief for Appellant, p. 18. This was purportedly following the rule laid down in United 

States v. Philadelphia Nat’l Bank, 374 U.S. 321 (1963).
74 Brief for Appellant, p. 18.

The theory urged for holding the merger in violation of section 7 was 
threefold: (1) the merger took place in a market in which a decreasing 
number of firms had been obtaining a rapidly increasing share of the 
total business; (2) it united two leading firms; and (3) it eliminated com
petition between these firms.69 70 The merging firms, it was stated, were 
major competitive factors in the Los Angeles market.'0 Citing United 
States v. First Nat’l Bank & Trust Co.,71 the statement argued, in effect, 
that under these conditions a per se test should be applied on the ground 
that the elimination of competition between Von’s and Shopping Bag was 
in and of itself sufficient to condemn the merger.72 It made no difference 
whether the competition that remained was, or was not, strengthened.

After the Supreme Court noted jurisdiction, the Government, in its 
appeal brief, changed its theory of the case by advocating a rule of prima 
facie unlawfulness.73 74 The application of this strict test, according to the 
brief, rested on two determinations: The market involved was threatened 
with increasing concentration and the merger significantly raised the 
existing level of concentration.'4 The apparent rationale of the latter 
was that by eliminating the acquired firm as an important independent 
competitive factor, the merger would appreciably increase the aggregate 
market share of the leading firms. Thus, the Government’s position was 
that in a market showing signs of structural oligopoly, a horizontal 
merger that reduced the number of significant competitors and enhanced 
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the position of those that remained automatically changed the market 
structure sufficiently to raise a presumption of illegality.

The Government readily conceded in its brief that large retail grocery 
firms were not yet dominant in the industry, that economic power was 
relatively dispersed, that opportunities of individual entrepreneurs have 
been and will remain substantial for the indefinite future, that in Los 
Angeles and elsewhere across the country the grocery business attracted 
and maintained a very large number of independent firms, and that with 
cooperatives, a single-unit supermarket could compete effectively against 
large chains.75 Nevertheless, a need was found for a strict rule of prima 
facie unlawfulness on the premise, first, that competition is measured by 
the number of sellers in a market who do not have a significant market 
share, and second, that the thrust of section 7 is prophylactic in preventing 
the emergence of a market structure incompatible with this theory of 
competition.76

^ld. at 31-32.
"8 Id. at 20-24.
77 Id. at 22-23.
78 U at 23.
79 Mr. Justice Fortas took no part in the consideration or decision of this case, and Mr. 

Justice Stewart wrote the dissent, in which Mr. Justice Harlan joined.
89 United States v. Von’s Grocery Co., 384 U.S. 270 (1966).

The Government’s brief cautioned against the possibility of a gradual 
transformation of market structure by a series of mergers thought indi
vidually harmless, but which should be prevented on the ground that 
they may have the aggregate effect of substantially lessening competi
tion.'7 It also warned that predicting long-range economic effects of a 
merger is difficult, thereby making effective enforcement dependent upon 
the use of a simple, strict legal standard, rather than relying on case-by- 
case appraisal and adjudication.78

THE SUPREME COURT’S OPINION

Splitting 6-to-2, the majority of the Court,79 in an opinion by Mr. 
Justice Black, embraced in toto the Government’s market theory of the 
case?0 In one paragraph, the Court stated the facts which it considered 
required the reversal of the district court’s judgment: (1) the merger 
joined the 3d- and 6th-largest (and successful) Los Angeles chains with 
7.5 per cent of the total market sales; (2) the number of single-store op
erators in the market declined both before and after the merger, while 
multistore companies were increasing; and (3) acquisitions involving the 
absorption of small firms into larger operations were taking place at a 
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rapid rate.81 After positing these facts, the majority opinion emphasized 
what it considered the congressional policy of Section 7 of the Clayton Act 
to protect smaller businessmen from the monopolistic pressures of the 
large combinations whose market power has been augmented by merg
ers.8* The basic purpose of section 7, it held, "was to prevent economic 
concentration in the American economy by keeping a large number of 
small competitors in business.”83 The Court premised its decision on a 
concept of competition which judged the intensity of competitive rivalry 
solely on the change in the number of small individual competitors in the 
market. Under this view, it was unnecessary for the Court to consider 
the voluminous facts in the record relating to probable effects of the 
merger on competition.

A vigorous dissent challenged this concept,84 questioning whether the 
degree of competition can be determined by simply counting heads. The 
dissent found that the majority decision turned on the gradual decline of 
single-unit operators in the market and adopted a "startling per se rule”85 
unsupported by the terms of the statute, its legislative history, or previous 
decisions of the Court. The dissent disagreed with the majority that the 
Los Angeles retail grocery market was in any way tending toward concen
tration which lessened competition, or that small operators were in any 
foreseeable danger; it regarded the majority’s conclusions in this respect 
as pure conjecture.86 In support of this contention, the dissent analyzed 
the record with respect to changes in market shares, turnover in member
ship of the top 20 firms, new entries, growth of smaller chains, acquisi
tions, and numerous additional market facts. "In any meaningful sense,” 
it reasoned, "the structure of the Los Angeles grocery market remains 
unthreatened by concentration. Local competition is vigorous to a 
fault . . . .”87

An important prediction in the dissenting opinion is that the Court’s 
harsh per se standard against horizontal mergers of local distributors 
may have disastrous consequences on small- and medium-sized businesses, 
leading to the inhibition of competitive conditions that Congress sought 
to promote while encouraging those it desired to prevent.88

si Id. at 272-74.
82 Id. at 275-77.
83 Id. at 275.
81 Id. at 281 (Stewart, J., dissenting)
85 id. at 283.
se Id. at 286.
87 Id. at 287.
88/^. at 301.
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The New Doctrine

In many respects, the Von’s case has strikingly unique features which 
were never before presented to the Supreme Court in a section 7 case. It 
was the first proceeding to reach the Court challenging an acquisition 
solely in the retail trade,80 and the first action which required determina
tion of appropriate standards for applying section 7 to a horizontal merger 
in a relatively decentralized, nonoligopolistic market with a technology 
allowing smaller firms to expand and prosper. There were no substan
tial entry barriers to new sellers,89 90 91 92 and there was free access to advanced 
technology with no secret know-how stifling opportunities for success on 
an open competitive basis. Product differentiation was not well devel
oped and did not confer an advantage on firmly established concerns. 
Furthermore, with the presence of strong, retailer-owned cooperatives, 
possible competitive advantages based on mere size were minimal. Given 
these market conditions, it is not surprising to find that the largest Los 
Angeles food chain had a declining share of total sales; that there was a 
high rate of turnover among the top competitors; and generally that there 
was ceaseless change and competitive challenge81 in the market with no 
indication of the price leadership by one or a few concerns which is often 
found in an oligopolistic market.82

89 While current data on the number of horizontal merger complaints in retail trade is 
not readily available, the total has been relatively small, i.e., around twelve since 1950. Over 
seventy per cent of the complaints filed since 1951 were in manufacturing industries. See 
Bock, Mergers and Markets 24 (5th ed. 1966). In retail food distribution, Von’s is the 
first and only merger case filed by the Department of Justice. The Federal Trade Commission 
has instituted proceedings against four food chains—Winn-Dixie Stores, Inc., 3 Trade Reg. 
Rep. $ 17694 (FTC Sept. 14, 1966) (settled by consent order); National Tea Co., 3 Trade 
Reg. REP. 5 17463 (FTC March 4, 1966) (certain acquisitions found violative, no divesti
ture ordered, no appeal taken); Grand Union Co., 3 TRADE Reg. Rep. J 17265 (FTC 1965) 
(settled by consent order); Kroger Co., TRADE Reg. Rep. 5 27885 (FTC 1959) (presently 
pending).

99 In its appeal brief, the Government contended, among other things, that this fact was 
not entitled to any weight in rebutting the presumption of illegality, because structural con
centration increased prior to the merger, and ease of entry is not likely to remain if mergers be
tween substantial competitors are permitted. Brief for Appellant, p. 41. No reasoning was 
advanced for this view. In fact, the opposite conclusion may have more merit, since in retail
grocery distribution product differentiation is not a significant factor, and it was not shown 
that large well-entrenched distributors possessed a decisive cost advantage over small operators. 
See generally Bain, Barriers to New Competition (1956); Kaysen & Turner, Anti
trust Policy 74 (1959).

91 According to the Government, this fact was also entitled to little weight on the grounds 
that the purpose of § 7 is to prevent mergers which appreciably increase the existing level of 
concentration, even though occurring in a competitive market and notwithstanding the fact 
that the merger did not perceptibly reduce competition. Brief for Appellant, pp. 42-45.

92 The Government, in its appeal brief, referred to independently published surveys of 
shelf prices charged by Los Angeles chains as suggesting oligopolistic pricing. Id. at 6-7. 
However these surveys covered shelf prices charged by no less than seven chains in the market, 
indicating the absence of substantial price leadership. Reliance on published market-price 
surveys to infer oligopolistic tendencies is unrealistic. Such surveys are characteristic of frag
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The Court in its opinion passed over without comment these questions 
of first impression, presumably because of its view that the competition 
protected by the statute is a structural concept defined by the number of 
business units in the market.93 94 There was no need to proceed past the 
simple fact that there was a declining number of firms in the Los Angeles 
retail food market.

mented, highly competitive markets. If oligopolistic pricing existed, there would be no need 
for a survey, and certainly not one of such scope. Checking competitors’ prices in retail food 
distribution has been recognized as a necessary part of the competitive process. See CASSADY, 
Competition and Price Making in Food Retailing 111, 142-45 (1962).

93 384 U.S. at 277-78.
94 370 U.S. 294 (1962). The other three cases dealing with horizontal mergers and § 7 

are United States v. Continental Can Co., 378 U.S. 441 (1964); United States v. Aluminum 
Co. of America, 377 U.S. 271 (1964); United States v. Philadelphia Nat’l Bank, 374 U.S. 321 
(1963).

95 370 U.S. at 319- (Emphasis added.)
96 Broun Shoe stated in part: "Nor did [Congress] . . . adopt a definition of the word 'sub

stantially,’ whether in quantitative terms of sales or assets or market shares or in designated 
qualitative terms, by which a merger’s effects on competition were to be measured.” Id. at 
321; see Zimmerman, The Federal Trade Commission and Mergers, 64 COLUM. L. REV. 500, 
503 (1964).

97 Cf. Barnes, The Primacy of Competition and the Brown Shoe Decision, 51 Geo. L.J. 
706, 712-13 (1963); Rahl, Current Antitrust Developments in the Merger Field, 8 ANTI
TRUST BULL. 493, 508-09 (1963).

REVISED STANDARDS

Previous to the Von’s decision, the Supreme Court had dealt with the 
application of the present statute in four horizontal merger cases. The 
first and leading case was Brown Shoe Co. v. United States?*  In at least 
three respects, the majority opinion in Von’s overruled basic principles 
which the Court found essential in Brown Shoe as guideposts in judging 
the validity of a merger. The first principle overruled was that the 1950 
amendment to section 7 was designed to prevent "mergers having de
monstrable anticompetitive effects.”95 96 97 In Von’s, the Court substituted an 
automatic presumption of the proscribed competitive harm in place of a 
requirement to demonstrate this effect. Furthermore, under the simpli
fied test applied, substantial evidence in the Von’s record tending to show 
the absence of any prohibited effect was disregarded.

Second, in Brown Shoe it was decided that the statute did not call 
for an exclusively quantitative test of illegality.91’ Particularly in a case 
such as Von’s, the application of the standard would entail more than a 
headcount of firms and aggregate-market-share statistics to determine 
whether the merger "may substantially” lessen competition.9. The mar
ket’s competitive environment required a probative analysis since the 
merger was not of such dimensions to warrant a simplified mathematical 
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test.98 The vigorous and growing strength of the remaining competition, 
the remarkably easy access to the market, and the absence of a market 
dominated by a few leaders, were among the many relevant competitive 
conditions that the trial court discussed,99 but which the Supreme Court 
failed to take into account.

98 In United States v. Continental Can Co., 378 U.S. 441 (1964), where the Court found 
the acquiring company had a dominant position in “a highly concentrated industry,” the ma
jority opinion stated: "Market shares are the primary indicia of market power but a judgment 
under § 7 is not to be made by any single qualitative or quantitative test.” Id. at 458.

99 233 F. Supp. at 982, 985.
190 370 U.S. at 320.
191 See United States v. Aluminum Co. of America, 377 U.S. 271, 281 (1964); Brown 

Shoe Co. v. United States, 370 U.S. 294, 315 (1962); S. Rep. No. 1775, 81st Cong., 2d Sess. 3 
(1950).

192 Hale & Hale, Market Power—Size and Shape Under the Sherman Act §§ 
3.15-.16 (1958).

393 See Bok, Section 7 of the Clayton Act and the Merging of Law and Economics, 74 
Harv. L. Rev. 226, 248 (I960).

194 374 U.S. 321 (1963).

Third, Brown Shoe found that: "Taken as a whole, the legislative his
tory [of section 7} illuminates congressional concern with the protection 
of competition not competitors, and its desire to restrain mergers only to 
the extent that such combinations may tend to lessen competition.”100 
The extent to which the V on’s case deviates from this principle may be 
a matter of differing views. Some will contend that the Court in IZow’r 
gave primary concern to protecting small competitors rather than focus
ing on competition as such. This criticism, however, may miss the mark 
for two reasons. First, there is some justification in the legislative history 
and prior decisions for favoring a policy which recognizes the advantages 
of preserving the viability of small firms.101 And second, a more serious 
objection to the structural concept of competition can be raised—the 
effect of the reasoning in Von’s is to subordinate the protection of small 
competitors to a theory based on a static, abstract model of competition,102 
which, as a practical matter, serves neither the competitive economy in 
general, nor small business in particular. In other words, the test adopted 
by the Court is not only unworkable,103 but even more importantly, may 
promote the very concentration of economic power it purported to dis
courage.

In United States v. Philadelphia Nat’I Bank™ the second horizontal 
merger case which the Court considered under the revised section 7, it 
applied a rule providing a rebuttable presumption of unlawfulness to a 
merger of the 2d- and 3d-largest banks in the Philadelphia area. If the 
merger had been consummated, the resulting bank would have been the 
area’s largest with at least 30 per cent of the commercial banking busi
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ness in the relevant market.100 Moreover, the increase in concentration, 
being 33 per cent, was considered significant. In elaborating the new 
test, the Court stated:

105 Id. at 364.
io« Id. at 363.
107 377 U.S. 271 (1964).
los Id. at 274.
io» 378 U.S. 441 (1964).
no Id. at 461. These percentages were arrived at by defining the "line of commerce" to 

cover both metal and glass containers. The Court rejected the argument that the merger was a 
conglomerate acquisition, on the grounds that the product lines competed because the products 
were interchangeable and the merging firms were potential competitors. Id. at 447-57.

in 374 U.S. at 331. This figure represents the resulting company’s share of the market’s 
total banking assets. Using slightly different criteria, the resulting bank would have had ap
proximately 30% of the area’s commercial banking business, id. at 364, 36% of deposits and 
34% of net loans, id. at 331. In a subsequent case, the Government stated that the market 
share involved in Philadelphia was 36%. United States v. Manufacturers Hanover Trust Co., 
240 F. Supp. 867, 930 n.172 (S.D.N.Y. 1965).

112 377 U.S. at 278.
H3 378 U.S. at 461.
114 Finding of Fact 74, Record, pp. 3084-85.
H5 374 U.S. at 366.
lie 377 U.S. at 278.
H7 378 U.S. at 461 n.ll.

Specifically, we think that a merger which produces a firm controlling 
an undue percentage share of the relevant market, and results in a sig
nificant increase in the concentration of firms in that market, is so inher
ently likely to lessen competition substantially that it must be enjoined 
in the absence of evidence clearly showing that the merger is not likely 
to have such anticompetitive effects.105 106

One year later, in 1964, the Court lowered the market-shares standard 
for imposing an inference of illegality. First, in United States v. Alumi
num Co. of America (Rome Cable),107 a horizontal merger creating a 
firm having 29.1 per cent of the "appropriate line of commerce” with an 
increase in concentration of approximately 1 per cent was held to be in 
violation of section 7.108 * Likewise, in United States v. Continental Can 
Co.,iw> a merger was held in violation of section 7 where it resulted in 
a producer having 25 per cent of the relevant product market with an 
increase in the acquiring firm’s share of approximately 14 per cent.110 * 112 
Compared to the merged firms’ share of 36 per cent in Philadelphia,'11 
29 per cent in Rome Cable1'2 and 25 per cent in Continental Can,113 
Von’s and Shopping Bag had 7.5 per cent of grocery-store sales and 6.9 
per cent of food-store sales in a relatively fragmented market.114 * * *

In terms of market shares in the respective line of commerce held by 
the 4 top concerns after the merger, in Philadelphia, they had 78 per 
cent;110 in Alcoa, 76 per cent;110 and in Continental Can, 67 per cent.11' 
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In Von’s, the largest 4 chains had 29 per cent of total grocery-store sales 
following the acquisition.118 Also, Von’s had 1-percentage-point-Iarger 
market share than its nearest smaller rival.119 The comparable figure in 
Philadelphia^20 and Continental Can121 was 14 percentage points and in 
Alcoa,122 123 124 it was 7 points. Thus, the gauge of an undue percentage share 
of the relevant market sufficient to raise a presumption of illegality was 
substantially lowered so that a merger formerly considered of insubstan
tial proportions was condemned as inherently likely to lessen competition 
in violation of law.

118 384 U.S. at 281 (White, J., concurring).
119 Defendant’s Exhibit AM, Record, p. 2787.
120 374 U.S. at 365.
121 378 U.S. at 461 n.ll.
122377 U.S. at 278.
123 374 U.S. at 367.
124 378 U.S. at 461-66. Alcoa turned more on determining the relevant product market.

377 U.S. at 272-78.
125 384 U.S. at 278.
126 id. at 282-83.

This raises the question of whether the presumption of illegality ap
proved by the Court in Von’s is really irrebuttable and hence amounts to 
an adoption of a per se doctrine. If so, it is the first time such an extreme 
rule has been applied in a merger case. Brown Shoe was studious in 
avoiding arbitrary, mechanical criteria while positing its rule-of-reason 
philosophy. And in both Philadelphia120 and Continental Can121 the 
Court after considering the various facts raised as a defense, specifically 
found that nothing in the record was sufficient to rebut prima facie evi
dence of anticompetitive effects.

In the Von’s opinion, on the other hand, the Court did not consider 
any of the voluminous facts in the record which indicated that the merger 
was not likely to substantially lessen competition. Writing in the style 
of a per se rule, the Court rested its decision on the increasing structural 
concentration taking place in the market:

It is enough for us that Congress feared that a market marked at the 
same time by both a continuous decline in the number of small businesses 
and a large number of mergers would, slowly but inevitably gravitate 
from a market of many small competitors to one dominated by one or a 
few giants, and competition would thereby be destroyed. Congress 
passed the Cellar-Kefauver Act to prevent such a destruction of compe
tition.125

The clear implication of this statement is, as Mr. Justice Stewart noted 
in his dissent,126 that the Court did indeed impose a per se rule, even 
though the majority made no direct statement to this effect. The fact 
that one member of the majority felt it necessary to disclaim this result 
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and did so in a separate concurring opinion indicates that Mr. Justice 
Stewart’s evaluation is correct.127

127 Mr. Justice White thought the Government made out a prima facie case on the basis of 
market shares held by the merging companies and leading firms in the market. Id. at 281 
(concurring opinion).

128 Proctor & Gamble Co., Trade Reg. Rep. 5 16673, at 21568 (FTC 1963), rev’d, 358 
F.2d 74 (6th Cir. 1966), cert, ¿ranted, 35 U.S.L. Week 3138 (U.S. Oct. 17, 1966) (No. 342); 
see General Foods Corp., 3 Trade Reg. Rep. S 17465 (FTC March 11, 1966). See also FTC, 
Report on Corporate Mergers and Acquisitions 173-210 (1955).

129 Notes 69-74 supra and accompanying text.
130 See generally Albert & Segall, The Corporate Merger 80 (1966).
131 Notes 104-22 supra and accompanying text.

Prior to the Von’s decision, it had been supposed by no less an author
ity than the Federal Trade Commission that a per se standard had no 
place in determining the legality of mergers under section 7. The Com
mission in 1963 found that Proctor & Gamble had violated the statute 
when it acquired the Clorox Company:

While a broad Rule of Reason may not be read into Section 7 it is 
clear that mergers are not to be judged according to a so-called per se 
standard. In every Section 7 proceeding, the burden is on the com
plainant to prove that the merger will create a reasonable probability of 
a substantial lessening of competition or tendency to create a monopoly. 
This burden is not met, in any case, by invocation of a talismanic -per se 
rule by which to dispense with the need for adducing evidence of prob
able anti-competitive effect. Congress declared neither that all mergers, 
nor that mergers of a particular size or type, are per se unlawful. In 
every case the determination of illegality, if made, must rest upon specific 
facts. There may be cases in which a relatively simple test of illegality 
is appropriate, as the Supreme Court has shown in the Philadelphia Na
tional Bank case, but this is possible only where consideration of the 
nature and circumstances of the merger in question indicates that such a 
test will provide an adequate basis for ascertaining whether the statute 
has been violated; and even in such cases no per se rule or conclusive 
presumption of illegality is applied.128

And, as noted earlier, the Government based its case against Von’s in 
the Supreme Court, after probable jurisdiction was noted, on the theory 
that the presumption of illegality was rebuttable; it did not rely on a con
clusive presumption.129 From this, the conclusion may be warranted that 
current personnel within the Department of Justice were among those 
taken by surprise when the Court went to the extreme of adopting an 
absolute prohibition.

Perhaps the most startling feature of the Court’s acceptance of a per se 
rule in applying section 7 is that it selected the Von’s case as the vehicle 
for transposing the rule into this branch of antitrust law.130 The merger 
did not produce a firm controlling an undue percentage share of the mar
ket in accordance with any previous understanding of this term,131 and 
the principle followed in previous cases that where concentration is great,
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the importance of preventing even slight increases in concentration is 
correspondingly great, is inapposite.132 There was no image of bigness 
and no colossus in the industry giving even tenuous support to a presump
tion of illegality. Quantitative measures in terms of market shares pre
sented considerably less than any previously recognized minimum basis 
for a simplified test.133 The merging firms were local, largely family- 
owned companies serving a small fraction of a very large market, strongly 
decentralized and highly competitive. Perhaps even more important in 
terms of overall structure, there was a high degree of freedom of entry 
for new competitors,134 as well as new forms of competition.135 Further
more, the disappearance of Shopping Bag posed no competitive threat.136 137 
Its sales and competitive impact were so minor in relation to the vast Los 
Angeles market—with over 6.8 million people, total grocery-store sales 
of over 2.5 billion dollars, and almost 4,000 concerns operating 4,800 
stores13'—that its departure from the market lacked any substantial 
importance.

132 See, e.g., United States v. Continental Can Co., 378 U.S. 441, 461-62 (1964); BOCK, 
Mergers and Markets 33 (5th ed. 1966).

133 In Brown Shoe, the Supreme Court alluded to 5 % local market control as a factor in 
preventing oligopoly in a fragmented industry. But the combined share of Brown and Kin
ney’s sales in three separate lines of shoes exceeded 20% in 64 cities. Furthermore, the local 
market shares held by these firms were significant primarily because they had a customer-sup
plier relationship raising the issue of foreclosure. The Court’s opinion states: "Thus, in this 
industry, no merger between a manufacturer and an independent retailer could involve a 
larger potential market foreclosure.” 370 U.S. at 331-32. It should also be noted that this 
case was not decided on the basis of any simplified test, even though the shoe industry was re
garded as "a prime example” of a trend toward concentration. Id. at 345.

134 For a discussion of the use of the concept of entry barriers in antitrust law see BOCK, 
op. cit. supra note 132, at 93-95.

135 The National Commission on Food Marketing has stated:
Primary attention has been directed toward the supermarket industry and its growth 
and reorganization. There are, however, some other types of food retailers which 
have been showing rapid growth, particularly since I960. Food discounters, which 
are distinguishable primarily because of their low prices and limited service, grew 
from a very small share of the market in I960 to an estimated 10.8 percent of the 
grocery store business in 1965.

Another type of food retailing unit which has been growing rapidly is the con
venience store. These stores have a smaller selection of products, higher margins, 
fewer specials, and typically operate many hours a day. No extensive data concern
ing the market penetration of these retailers is available. While these retailers may 
experience continued growth in the immediate future, they are not expected to be
come a dominant group of food retailers.

National Comm’n on Food Marketing, Organization and Competition in Food 
Retailing 57 (1966).

136 The counterargument is that Shopping Bag’s 4.2% market share made it a substantial 
competitive factor. An essential determination in this respect, however, is whether the merger 
armed Von’s with a decisive competitive advantage, or significantly limited the opportunities 
for new firms to enter and succeed in the market. See H.R. REP. No. 1191, 81st Cong., 1st 
Sess. 8 (1949). As one court has stated: "Manifestly, the same percentage share may be undue 
in one market setting and devoid of any anticompetitive repercussions in another." United 
States v. Manufacturers Hanover Trust Co., 240 F. Supp. 867,933 (S.D.N.Y. 1965).

137 233 F. Supp. at 978, 982.
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A matter of some concern is that the per se rule was applied here 
without any effort to show that the merger of Von’s and Shopping Bag, 
by its nature, character, or necessary effect, would result in a reasonably 
probable substantial lessening of competition. The question why this 
acquisition was so egregious that it should be judged under the most ex
treme test was never discussed. No finding was made that, as a matter of 
course, all or most mergers of this size and character are so pernicious 
that they naturally result in adversely affecting the competition that is 
protected by the statute. The Court apparently felt it unnecessary to 
show how or why the conclusive presumption was justified. This is all 
the more remarkable because the situation before the Court in Von’s was 
sui generis, usually a compelling reason for not applying any conclusive 
presumption.138

138 See White Motor Co. v. United States, 372 U.S. 253 (1963).
139 Clayton Act, ch. 323, § 7, 38 Stat. 731 (1914).
140 64 Stat. 1125 (1950), 15 U.S.C. § 18 (1964).
141 See, e.g., Hearings on H.R. 515 Before House Committee on the Judiciary, 80th Cong., 

1st Sess. 23, 260 (1947); 96 Cong. Rec. 16435, 16436, 16456 (1950) (remarks of Sen. 
O’Conor).

Nevertheless, the net result seems to be that the Von’s merger, and 
presumably others in its class, were placed in the same category of "unrea
sonable” offenses as agreements fixing prices, controlling production, and 
dividing markets among competitors. The effect is that the only factual 
inquiry now required is determination of whether a merger comes under 
the per se rule as defined by Von’s. Where this is the case factual analy
sis of competitive effects in the market is not only unnecessary but fore
closed, despite the fact that the statute essentially calls for an economic 
judgment.

THE ABSENCE OF STATUTORY AUTHORITY

There are many strong indications that Congress never intended a per 
se standard be used as the Court has done in this case. As originally 
enacted, Section 7 of the Clayton Act provided three tests of unlawful
ness: (1) probable substantial lessening of competition between the ac
quiring and the acquired corporations; (2) probable restraint of commerce 
in any section or community; or (3) tendency to create a monopoly.139 
The 1950 Cellar-Kefauver amendments to section 7 removed the first 
test entirely and substantially altered the second, so that the statute now 
provides two standards: (1) probable substantial lessening of competi
tion in any section of the country or (2) tendency to create a monopoly.140

In approving the 1950 amendments to section 7, Congress was con
cerned about dangers of imposing arbitrary and rigid tests against hori
zontal mergers.141 By deleting the "acquiring-acquired” test and the 
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term "community” in the original text, Congress broadened the scale for 
determining the legality of a horizontal merger to cover the overall com
petitive effects of the merger in the relevant market. This significant 
change in the standard to be applied in horizontal acquisitions was recog
nized by the Court in Brown Shoe.142

142 In Brown Shoe the Court stated:
Where the arrangement effects a horizontal merger between companies occupying 
the same product and geographic market, whatever competition previously may have 
existed in that market between the parties to the merger is eliminated. Section 7 
of the Clayton Act, prior to its amendment, focused upon this aspect of horizontal 
combinations by proscribing acquisitions which might result in a lessening of com
petition between the acquiring and the acquired companies. The 1950 amendments 
made plain Congress’ intent that the validity of such combinations was to be gauged 
on a broader scale: their effect on competition generally in an economically signifi
cant market.

370 U.S. at 335.
143 Bok, Section 7 of the Clayton Act and the Merging of Law and Economics, 74 Harv. 

L. Rev. 226, 306 (I960); see Handler & Robinson, A Decade of Administration of the Celler- 
Kefauver Antimerger Act, 61 COLUM. L. REV. 629, 663 (1961).

144 H.R. Rep. No. 1191, 81st Cong., 1st Sess. 7-8 (1949); S. Rf.p. No. 1775, 81st Cong., 
2d Sess. 4 (1950).

445See Martin, Mergers and The Clayton Act 265 (1959); Handler & Robinson, 
supra note 143, at 677.

446 See FTC Ann. Rep. 16 (1939); FTC Ann. Rep. 19 (1938); FTC Ann. Rep. 15 
(1937); H.R. 10176, 75th Cong., 3d Sess. (1938); S. 577, 78th Cong., 1st Sess. (1943); S. 
3345, 75th Cong., 3d Sess. (1938); Temporary National Economic Comm., Final Report and 
Recommendations, S. Doc. No. 35, 77th Cong., 1st Sess. 38-39 (1941). See also Martin, op. 
cit. supra note 145, at 222-26.

147 See Handler & Robinson, supra note 143, at 652-74, where the authors carefully analyze 
the legislative history of § 7 and conclude that Congress did not intend a per se approach.

148 See notes 143-44 supra.

With the Cellar-Kefauver Amendment, Congress went beyond closing 
the so-called assets loophole; it also created a new statutory formula for 
determining the legality of mergers.143 One aim of the legislation was to 
avoid prohibiting acquisitions of little economic significance.144 The re
vised statute was designed to provide discretion for accommodating the 
interdependent goals of preventing mergers that may substantially injure 
competition, while allowing those having no such effect. Under the 
1950 section, the test of illegality involved a meaningful standard deal
ing with the competitive situation in the market.145

For many years prior to enactment of the 1950 amendments, various 
recommendations and proposals were made to Congress providing auto
matic structural standards for invalidating mergers.146 But Congress de
clined to make the difficult selection of a precise formula the application 
of which would readily compartmentalize various cases on the basis of a 
few simple facts.14' The broad and general language of the present 
statute and its legislative history fail to indicate that greater structural 
concentration in relatively fragmented markets was such a competitive 
threat that a simple automatic test of illegality was required.148 If Con
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gress had wished to adopt such a test, it could easily have done so.
Reference to the dominant theme of the 1950 amendments as being 

fear of a rising tide of economic concentration and reliance on the incipi- 
ency principle, does not support the theory that horizontal mergers are 
to be judged under an absolute, mechanical test. Some demonstration of 
probable substantial anticompetitive effects in the market is necessary.119 
And the need for this demonstration is not less but greater where the 
market is not highly concentrated and the merging parties have a rela
tively small share of the market.1'0 The statute deals with reasonable 
probabilities, not mere possibilities.1’1 A priori conjecture postulated on 
an abstract market model appears ill-suited for the framework Congress 
provided.1”2

149 E.g., Markham, The Federal Trade Commission’s Use of Economics, 64 COLUM. L. 
Rev. 405, 408 (1964).

150 See Albert & Segall, op. cit. supra note 130, at 80; Bock, The Relativity of Economic 
Evidence in Merger Cases—Emerging Decisions Force the Issue, 63 Mich. L. Rev. 1355, 1359, 
1364 (1965).

154 United States v. E. I. DuPont De Nemours & Co., 353 U.S. 586, 598 (1957); see Kay- 
sen & Turner, Antitrust Policy 132 (1959).

152 Rill, The Trend Toward Social Competition Under Section 7 of the Clayton Act, 54 
Geo. L.J. 891, 912-13 (1966).

153 A small number of competitors does not always indicate the existence of an oligopoly. 
Hale & Hale, Market Power—Size and Shape Under the Sherman Act 131-37 
(1958).

154 Rather, it is argued that sales volume is frequently not an accurate gauge of relative 
size. HALE & Hale, op. cit. supra note 153, at 119; see Crown Zellerbach Corp. v. FTC, 296

Antitrust Consequences

The gravest criticism of the Court’s opinion in Von’s is that by ab
stracting the issue to such an extreme degree, and by omitting so much 
relevant data contained in the record, the Court made it very difficult to 
match the conclusion with reality. By dodging away from the evidence, 
the Court seems bent on submerging itself in the past. Giving substance 
to the purpose of section 7 in preserving an open, competitive system re
quires some sensitivity to socioeconomic change. The approach adopted 
by the Court in Von’s ignores this consideration and raises the prospect of 
making the law self-defeating.

Current construction of section 7 with respect to horizontal mergers 
has four elements which are questionable in terms of antitrust principles. 
The first is a futile attempt to freeze the structure of markets in terms of 
competitive units on the basis of some status quo ante. The second is 
the notion that the intensity of competition is always proportional to the 
number of competitors1”3 and that the sales volume of a firm necessarily 
determines its ability to compete.1”4 The third element is that horizontal 
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mergers must be suppressed with special vigor, using an imprecise but ab
solute mathematical standard.1'’'’ The fourth factor is the assumption 
that easy, automatic enforcement is of the highest priority in carrying out 
the purpose of the statute.* 155 156 157

F.2d 800, 808 (9th Cir. 1961); Edwards, Maintaining Competition 120-21 (1949). But 
see Stigler, Mergers and Preventive Antitrust Policy, 104 U. PA. L. Rev. 176, 182 (1955).

155 This approach affords predictability but fails to implement a policy of restraining only 
anticompetitive mergers. But see Kaysen & Turner, op. cit. supra note 151, at 133; Ed
wards, Tests of Probable Effect Under the Clayton Act, 9 Antitrust Bull. 369, 377 ( 1964 ). 
See also Rahl, Anti-Merger Law in Search of a Policy, 11 ANTITRUST BULL. 325, 346 (1966).

150 Bok, supra note 143, at 278-99. It is argued, however, that the enforcement of § 7 
should be characterized by scrutinizing economic analysis, notwithstanding the difficulty of 
such an approach. See Markham, The Federal Trade Commission’s Use of Economics, 64 
Colum. L. Rev. 405 (1964); Rill, supra note 152, at 911-12.

157 See generally Blake & Jones, In Defense of Antitrust, 65 COLUM. L. Rev. 377 (1965).
158 384 U.S. at 276-78.

The irony of these guiding precepts is that they are not in harmony 
with the ends they seek to achieve, tending to restrain rather than pro
mote the growth of relatively small and local enterprises. Nevertheless, 
they are defended on the ground that the concentration of economic 
power into the hands of a few must be stopped;1-" but section 7 vigor
ously administered on such a basis is likely, especially in local-market in
dustries, to result in more concentration. A good example of how mud
dling fact with fantasy bears only imaginary antitrust fruit is presented in 
the Von’s case. The record shows a market in which entry of new com
petitors was pronounced and relatively small and local businesses enjoyed 
a hospitable scope for growth in a dynamic, vigorously competitive, and 
structurally unconcentrated market. Thus, competitive conditions pecu
liar to this case form an excellent background for weighing the dangers 
to antitrust goals in following the theory on which Von’s was finally 
decided.

APPLICATION IN RETAIL GROCERY DISTRIBUTION

The Von’s case was decided with the intent of arresting concentration 
in the retail distribution of grocery products. The Court’s aim was "to 
halt the gradual demise of the small businessman” by striking with vigor 
against horizontal mergers in markets "characterized by a long and con
tinuous trend toward fewer and fewer owner-competitors.”158 A matter 
of some concern is what practical effect the per se doctrine against hori
zontal mergers will have on economic concentration in the retail grocery 
industry. Will it result in keeping a large number of small competitors 
in business? Or will it frustrate the purpose of section 7 through foster
ing the creation of oligopolistic conditions which stifle success and growth 
of local operators, and discourage new entries?
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In Von’s the merger was outlawed because of a trend toward struc
tural concentration, i.e., decline in the number of single-store operators, 
without an appraisal of competitive performance or effects. This could 
have broad repercussions because the picture of the Los Angeles market 
which was before the Court is mirrored in a pervasive national trend in 
grocery marketing that has been in existence for over two decades. A 
recent report by the National Commission on Food Marketing disclosed:

Between 1948 and 1963, the number of grocery stores [in the entire 
United States] declined one-third from 378,000 to 245,000. Most of 
this decline was among stores with less than $100,000 annual sales. The 
number of stores with sales above $300,000 increased steadily. The larg
est grocery stores grew in numbers most rapidly—those with over $1 
million annual sales increased 7 times, from fewer than 2,000 in 1948 to 
more than 14,000 in 1963-159

159 national Comm’n on Food Marketing, Food From Farmer to Consumer 
70 (1966).

160 See Hampe & Wittenberg, The Lifeline of America 313-39 (1964).
161 See Staff of FTC, Economic Inquiry into Food Marketing (pt. I) 157-233 

(I960); National Comm’n on Food Marketing, Organization and Competition in 
Food Retailing 37-38 (1966).

162 National Comm’n on Food Marketing, Food From Farmer to Consumer 70 
(1966).

163 The National Commission on Food Marketing found:
Between 1958 and 1963 . . . the market position of the largest four retail chains 

declined approximately 1.7 percentage points while the market share of the largest 
eight firms combined declined about 1 percentage point. The market share of the 
largest 20 companies remained constant. These data again illustrate the more rapid 
growth of smaller firms when compared to the largest food retailers. It also indi- 

The decline in number of stores has come about because of a wide 
range of economic and social changes. The most immediate was the in
crease in self-service stores or supermarkets. The motivating forces 
bringing about the "supermarket revolution” reflect almost every facet of 
recent national development. Examples are: Increase in population, im
provement in transportation facilities, growth of suburbs, rising income, 
and technological advances in preparing, preserving, packaging, and han
dling food and grocery products.160 161 While this evolution was taking 
place, the development of chain stores induced independent operators to 
join retailer-owned cooperatives and wholesaler-sponsored voluntaries.101 
These organizations provide smaller operators with advantages formerly 
available only to large multiunit concerns. Such buying and merchandis
ing groups have been remarkably successful, and since 1954 the chains 
and the independent members of such affiliated groups have expanded 
their respective shares of grocery-store sales at about the same rate.162 163

Concentration increased in the sense that fewer and larger stores did 
more business. But a trend toward control of retail markets by a few 
large concerns has not developed,103 and there is considerable evidence 
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that many smaller local operators have been able to improve their com
petitive positions.164 165 The competitive vigor in grocery retailing is further 
evidenced by the development of new forms of competition, such as the 
rapid progress of convenience food stores and large discount outlets with 
food departments.160 The indication is that size in grocery retailing, how
ever obtained, does not determine either ability to compete or market 
power, and it does not lead to domination of the market.166 A major 
reason for this is the relative ease with which new firms can enter a 
market and later expand into larger operations.16' These factors make 
data on market shares and market rank of dubious value in measuring 
the anticompetitive effect of a merger since they do not consider the 
changing relationship among market leaders or the proportion of market
share growth accounted for by new entrants.168

cates that while the largest retailers are growing, they are not growing as rapidly as 
the food market expands.

National Comm’n on Food Marketing, Organization and Competition in Food 
Retailing 39 (1966).

164 In the national market
the combined share of the largest chains changed little between 1958 and 1963. 

The top four chains did less well between 1958 and 1963 than the chains ranking 
from 5th to 20th. The share of total sales by the largest 50 or 100 firms continues 
to increase because of the rapid growth of successful small and medium-sized con
cerns.

National Comm’n on Food Marketing, Food From Farmer to Consumer 72 (1966). 
In local markets the situation is much the same. Since 1954, the indication is that the larger 
chains command declining shares in many of the local markets:

A study of local market shares of the top 20 chains also shows a tendency for them 
to decline between 1958 and 1963. The overall increase in concentration in local 
markets, therefore, has been due to the increasing market share of smaller local or 
regional firms.

Most of the growth in local market shares accrues to firms with 15 percent or 
less of the market. All firms, whether national or local, which had attained 20 per
cent of a local market in 1958 had difficulty maintaining such a position.

Id. at 73- (Emphasis added.)
165 See Hampe & Wittenberg, op. cit. supra note 160, at 365-68.
166 Using a survivor test, the range of efficient, competitive firms is very broad. See 

Gould, The Relation of Sales Growth to the Size of Multi-Store Food Retailers 
(1966).

167 See National Comm’n on Food Marketing, Food From Farmer to Consumer 
74-75 (1966).

168 Hale & HALE, op. cit. supra note 153, at 138-39; Mason, The Current Status of the 
Monopoly Problem in the United States, 62 Harv, L. Rev. 1265, 1274 (1949); see OXEN- 
feldt, Industrial Pricing and Market Practices 279 (1951).

169 233 F. Supp. at 984.

The Court’s reliance on market shares held by the largest concerns 
to find the Von’s merger in Los Angeles invalid invites a comparison with 
similar data for other local grocery markets in the nation. Whereas gov
ernment figures show that the top 20 chains held 56.9 per cent of grocery
store sales in the Los Angeles area in 1958,169 a comparable figure cover
ing the same year for the largest 20 operators in 218 local markets shows
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an average of 71 per cent.170 * 172 173 The inference is that Los Angeles has less 
structural concentration than many, if not most, local markets. And in 
all probability this form of concentration is more developed in towns and 
small cities1'1 where smaller concerns frequently have a strong market 
position. This raises the anomaly that the test on which the Court de
cided the Von’s case may well be especially onerous in markets where 
local merchants are most successful.

Ito national Comm'n on Food Marketing, Food From Farmer to Consumer 72 
(1966).

in Kaysen & Turner, op. cit. supra note 151, at 40.
172 See ibid.
173 Bain, Workable Competition in Oligopoly: Theoretical Considerations and Some Em

pirical Evidence, Am. Econ. Rev., May 1950, pp. 35, 42.
i7i Hale & Hale, op. cit. supra note 153, at 138.
175 384 U.S. 546 (1966).

This curious result comes from the fact that, by itself, market structure 
described in terms of business units can be very misleading. Low entry 
barriers make a paucity of sellers much less indicative of market power in 
grocery distribution than in industries where the entry-retarding factors 
are much greater.1'2 The Court’s simplified test disregards the fact that 
relative ease of entry has a great deal to do with whether a declining 
number of sellers will lead to substantial lessening of competition.1'3 
"Indeed, it has been said that barriers to entrance into competition may 
constitute the best measure of market control.”174 175

No sound basis exists for arbitrarily assuming a parallel between in
creasing structural concentration and probable substantial lessening of 
competition. The decline in the number of small stores developed in re
sponse to consumer desires and technological changes. In itself it has 
no antitrust significance. Nevertheless, a per se rule against horizontal 
mergers based on structural changes has apparently been imposed. Un
der such standard, the Government has almost unlimited latitude for 
condemning even those mergers which invigorate competition. More
over, it should not be assumed that the doctrine enunciated in Von’s 
bars horizontal merger growth for just large chains; the effects go much 
deeper than this. With only 7.5 per cent of sales in the relevant market, 
the Court found Von’s and Shopping Bag were large enough, successful 
enough, and powerful enough to warrant the application of a per se doc
trine; even assuming this to be a minimum figure, the doctrine will be 
applicable to a fantastic number of mergers.

It is at this juncture in our argument that the Supreme Court’s deci
sion in United States v. Pabst Brewing Co.115 is of great significance. 
Prior to this case the Court studiously avoided fixed mechanistic tests to 
determine the relevant geographic market in antitrust cases. The Court 
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expressed its pragmatic approach well in the Brown Shoe case, where it 
stated: "Congress prescribed a pragmatic, factual approach to the defini
tion of the relevant market and not a formal, legalistic one. The geo
graphic market selected must, therefore, both correspond to the com
mercial realities’ of the industry and be economically significant.”1'6

In Pabst, however, the Court held that the Government did not have 
to prove, as part of its case against a horizontal merger, the geographic 
area in which the anticompetitive effects were alleged to be operative. 
It was enough

that the Government prove the merger may have a substantial anticom
petitive effect somewhere in the United States ... in any section of the 
United States. . . . Congress did not seem to be troubled about the exact 
spot competition might be lessened; it simply intended to outlaw mer
gers which threatened competition in any or all parts of the country.* 177

i™ 370 U.S. at 336-37.
177 384 U.S. at 549.
178 A matter to be considered is what effect this added uncertainty will have in assisting 

the courts and the Federal Trade Commission to interpret the facts and forecast the conse
quences of an acquisition. The ultimate question under § 7 is not susceptible of an easy an
swer in many cases. Appraisal of a merger covers not only its immediate impact, but future 
effects as well. The absence of evidence establishing the relevant market area magnifies the 
difficulties of determining the relevant economic data. And this can result in undermining 
the intent of the law by permitting either a too-narrow or a too-broad economic investigation.

178 See also Bok, supra note 143, at 274.
18« 365 U.S. 320 (1961).
181 Id. at 327-28.

It is no longer necessary to define the geographic market in which the 
competitive consequences of a horizontal merger are deemed in violation 
of the law. It will suffice to show that the proscribed effect took place 
somewhere in the United States regarded as a "section of the country.”178

V oris in combination with Pabst presents a distinct threat to rational 
and effective enforcement of Section 7 of the Clayton Act. If the decid
ing factor in finding a violation is a statistical showing of a trend toward 
structural concentration, final judgment may well hinge on the geo
graphic area or areas chosen.179 The Court noted in Tampa Elec. Co. v. 
Nashville Coal Co.180 that as the geographic pie is sliced more thinly, 
quantitative measurements of competitive prospects result in a greater 
comparative effect.181

A horizontal merger can have substantially different competitive im
pact in different geographic markets. The more stringent the test to de
termine its validity, the more important it is to have a well-defined mar
ket. If opportunities are opened for shaping the market area to produce 
statistical comparisons establishing a violation, no merger is safe from 
successful attack. When a carefully defined market is not a part of the 
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essence of the Government’s case under section 7, “the possibilities of 
gerrymandering’ are limitless”182 to show the likelihood of substantial 
lessening of competition through the magnitude of and the changes in 
market shares, market rank, and other arithmetic indices. Traditionally, 
the area of effective competition would have to be economically signifi
cant,183 but under the Pabst holding,184 this restriction may have been 
rendered meaningless. Thus, the way appears open for ignoring mean
ingful competition from sources outside the narrowly defined “market 
area.”

182United States v. Pabst Brewing Co., 384 U.S. 546, 555-56 (1966) (Harlan, J., con
curring).

183 See generally S. Rep. No. 1775, 81st Cong., 2d Sess. 5-6 (1950).
184 See notes 175-81 supra and accompanying text.
185 Bock, Mergers and Markets 83-97 (5th ed. 1966).
186 345 U.S. 594 (1953). The Court has stated: "Obviously no magic inheres in numbers; 

‘the relative effect of percentage command of a market varies with the setting in which that 
factor is placed.’ ” Id. at 612.

187 Present indications at the enforcement level are that actions will be brought against 
small companies involved in mergers of minor economic significance. See also Remarks of 
Donald F. Turner, 30 A.B.A. ANTITRUST SECTION 100, 103 (1966).

is» mason, economic Concentration and the Monopoly Problem 400 (1957).

This point may become very important since the apparently accepted 
definition of the word "substantially” as used to define the prohibited 
effects of a merger, contemplates narrow quantitative measures—sales, 
market shares, and market rank.185 Despite the Court’s earlier pro
nouncement in Times-Picayune Publishing Co. v. United States™6 num
bers are now of crucial importance in horizontal acquisitions. On analy
sis, it is clear that the present policy against horizontal mergers can be 
applied with extremely harsh results against local concerns. The Court’s 
decision in Von’s appears to have created sweeping discretionary authority 
for condemning such acquisitions without bothering to weigh their actual 
and potential impact on the strength of competition in the market af
fected. Many mergers with little or no competitive impact are now sub
ject to automatic condemnation.187

This situation arises because in the Von’s case, the Court did not con
sider facts showing that there was no correlation between structural 
changes in the Los Angeles market and probable anticompetitive effects 
of the merger. The evidence indicated that Von’s did not possess market 
power, if that means that it could profitably follow a course of conduct 
contrary to that expected in a competitive market. And, "a judgment 
concerning market power is of the essence of merger policy.”188 Compe
titive performance in the market was given no attention even though it 
forms an essential basis in deciding the desirability of allowing a merger.
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INTERNAL GROWTH VERSUS MERGER GROWTH

With the per se bar against horizontal acquisitions, a serious problem 
has been created—what alternatives are left for growth. One is internal 
expansion through building. Another is to expand vertically, or di
versify through conglomerate mergers extending either the product or 
geographic market. The view has been expressed many times that stop
ping growth through horizontal mergers is not bad because the worst 
that can happen is that it forces a firm to build from within rather than 
incorporate from without.189 This doctrinaire conclusion seems to have 
gained support without scrutiny of actual economic conditions.190 When 
used as a sweeping absolute, its rub extends far beyond the deductive 
logic of its rationale. The danger is that some firms, when confronted 
with an absolute prohibition against horizontal expansion through 
merger, will be seriously handicapped in their attempt to grow with the 
market they serve. This ultimate result can be a denial of any adequate 
opportunity to expand.191

189 See Kaysen & Turner, op. cit. supra note 151, at 59.
190 E.g., Hammond, Growth Through Mergers, 10 ANTITRUST Bull. 779, 787 (1965).
191 Cf. Markham, Merger Policy Under the New Section 7: A Six-Year Appraisal, 43 

Va. L. Rev. 489, 492-99 (1957).
192 See Bok, Section 7 of the Clayton Act and the Merging of Law and Economics, 74 

Harv. L. Rev. 226, 306 (I960).
198 Short-term credit is not so much a problem as long-term financing, including equity 

financing, needed for permanent investment capital to meet expansion needs and sometimes 
survival.

[Tjhere is a gap in the existing structure of financing institutions, which lies in the 
areas of long-term debt and equity capital for small business. The result is that 
small-business concerns are faced with a real difficulty in obtaining on any reasonable 
terms the volume of long-term loans and equity capital required for adequate growth 
and development.

H.R. REP. No. 1889, 85th Cong., 2d Sess. 108 (1958). The liquidity problem in meeting ob
ligations imposed by the federal estate tax may also provide a strong inducement for some 
firms to merge. See S. REP. No. 1180, 88th Cong., 2d Sess. 39 (1964).

Several factors are involved. A firm without a national credit rating, 
or one finding it difficult or too costly to enter the capital market, may 
not be able to expand internally as fast as market and competitive needs 
require.192 Very often it is considerably more economical to buy rather 
than build, and this is particularly the case in a tight money market.193 
There are also greater risks to building new facilities. They may be lo
cated in the wrong place or prove competitively inadequate for numerous 
other reasons. A merger, on the other hand, can produce added facilities 
that have proved profitable with already established customers, a factor 
of much importance in the retail and service industries. Another moti
vating force behind some horizontal mergers is the shortage of experi
enced and skilled management and technical personnel. Firms that are 
compelled to undergo the expensive and time-consuming program of 
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hiring and training employees for positions of responsibilities have a slow 
rate of expansion. Thus a continuing disadvantage of being denied rea
sonable opportunity to expand by means of horizontal mergers is the 
fact that smaller concerns lack the leverage of money and prestige in 
attracting new personnel.194

194 Bok, supra note 192, at 302-03; Turner, Conglomerate Mergers and Section 7 of the 
Clayton Act, 78 Harv. L. Rev. 1313,1317-18 (1965); see Butters, Linter & Cary, Effects 
of Taxation—Corporate Mergers 214 (1951).

195 Markham, Merger Policy Under the New Section 7: A Six-Year Appraisal, 43 VA. L. 
Rev. 489, 493 (1957); see FTC, Report on Corporate Mergers and Acquisitions 
106-09 (1955); Bok, supra note 192, at 303.

196 The abstract, static approach has been tied to horizontal acquisitions because me
chanical tests depend on a simple economic theory traditionally limited to a single market 
model. See HALE & Hale, op. cit. supra note 153, at 89. Previously attempted justifications 
for disparate standards in judging horizontal and conglomerate acquisitions lose their premise 
when the test for outlawing the former rest on absolute presumptions based on anachronistic 
economic theory which is preoccupied with numbers and sizes of companies in the same mar
ket, disregarding considerations involving market power.

197 Markham, Merger Policy Under the New Section 7: A Six-Year Appraisal, 43 VA. L. 
Rev. 489, 499 (1957); Turner, supra note 194, at 1354.

198 Since passage of the 1950 amendments to § 7, less than 2 percent of the complaints 
involve purely conglomerate arrangements. See BOCK, MERGERS AND MARKETS 29 (1966).

Under the new doctrine, local firms wishing to sell out as going 
concerns are prevented from selling to almost all prospective purchasers 
in their product and area market. Finding willing and able outside pur
chasers legally free to make an acquisition will present substantial prob
lems, and when a purchaser is found, the narrow spectrum of potential 
purchasers will unquestionably cause the proceeds of the sale to be lower 
than they would be in a realistically open market. This will naturally 
result in a decrease in the liquidity of going concerns, which, in turn, will 
discourage investors from dedicating capital to the establishment of new 
businesses.195 Thus, carried to its logical conclusion, the new per se doc
trine against horizontal mergers may very well erect a new barrier to en
trance of competitors into any retail market, which would, in essence, 
result in stifling the very competition which the Clayton Act was designed 
to foster.

Other considerations raise the possibility of conflict with the underly
ing purpose of section 7. The absolute bar against horizontal acquisi
tions does not apply to conglomerate arrangements, which are judged in 
accordance with more dynamic considerations. The reason for this differ
ence is that conglomerate mergers have no direct effect on market struc
ture in terms of quantity of business units in a market,196 and hence the 
dogma based on structural concentration cannot be applied.19' The 
merger as a means of growth, therefore, is available to those firms able to 
acquire concerns outside their product or geographic area.198 But many 
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companies having a need to expand by an advantageous merger possess 
neither the risk capital nor the depth of diversified management required 
to enter a totally new market area or industry.199 Such firms are likely to 
have no alternative but to grow internally as best they can, while their 
stronger competitors can usually take the faster, less costly conglomerate 
merger route.200 Those hurt by the policy underlying Von’s include the 
very businesses it professes to shield.

199 See notes 189-95 supra and accompanying text.
290 A related issue involves possible adverse consequences if companies operating across 

many markets acquire local concerns, since this raises fears of absentee management allegedly 
unresponsive to local conditions. E.g., 96 Cong. Rec. 16444, 16540, 16542 (1950); 95 
Cong. Rec. 11494-95 (1949).

Horizontal acquisitions are, practically speaking, frequently the only 
type of merger open to a vast majority of businesses. Applying the most 
stringent, automatic, and arbitrary rule for this kind of acquisition is not 
likely to achieve the results which Congress desired when it amended sec
tion 7. The answer to the problem of preventing socially and economi
cally undesirable mergers while permitting those which are socially and 
economically acceptable is not the extension or the development of addi
tional a priori theories for facile disposal of cases. Inevitably, simple, 
arbitrary tests disregard too many highly significant factors and become 
sweeping absolutes of universal application with highly questionable 
validity.

Conclusion

Von’s stands as a monument to the demise of the reality principle in 
the law of horizontal mergers. The process now dissociates economic 
action from its meaningful results. Present merger policy spurns the 
pragmatic approach in favor of transcendent, simplified presumptions. 
The byproduct is rules so blatantly arbitrary and erratic in operation and 
effect that one of their likely results will be to promote concentration of 
corporate power.

The new doctrine’s market approach is extremely narrow and static. 
It seeks to constrict structural movement without regard to a realistic 
appraisal of its underlying causes and effects. More than this, its basic 
precept holds that the future competitive rivalry in a market can be de
termined simply on the basis of noting fluctuations in the number and 
size of business units, without regard to considerations involving mar
ket power, competitive performance, and technological changes affecting 
competitive environment.

However reactionary a call for a retreat from per se rules and a re
newed emphasis on critically analyzing competitive effects may appear 
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in other areas of antitrust law, the dismaying shift from proof to pre
sumption in invalidating horizontal acquisitions is a new aspect. Blandly 
labeled a necessary step to prevent growth of powerful companies by 
acquisition, the Von’s decision, and even more its reasoning, open poten
tial opportunities for putting local market industries under oligopolistic 
control. Using the most absolute legal test known to antitrust jurispru
dence, one which is based solely on a truncated concept of market struc
ture, the Court has ruled against horizontal mergers of locally based con
cerns with an insignificant share of market sales.

The notion had already arisen and is now embodied in a Supreme 
Court decision that the rising tide of economic concentration through 
horizontal corporate mergers can best be checked by strict and simple 
general standards based on a few easily measured factors which dispense 
with the need for qualitative appraisal of competitive effects through a 
determination regarding the creation or enhancement of market power. 
Unfortunately, it is easier to become concerned about the urgency of re
straining the merger movement in terms of specific companies and nar
row factual situations in concrete cases than to deal with the matter on 
the basis of rational, consistent, and workable principles which take ac
count of constantly changing economic conditions. By removing an ele
ment of free decision making and substituting rigid absolute rules under 
governmental direction, many local-market industries can be reshaped 
with at least uncertain effects and perhaps dire consequences to the com
petitive system. This is a considerable risk, since we do not now possess 
reliable knowledge to appraise the effects of antitrust conceptual theory 
and enforcement in the light of changing patterns of economic environ
ment and overall needs of the nation.

From this perspective, it is possible to conclude that there is an urgent 
need to infuse antimerger enforcement with realism; antimerger doctrine 
cannot stand fast while the economy turns. Persistent demands for auto
matic disposal of cases by abstracting the issues into a simple exercise of 
counting heads and sizes and forming absolute conclusions therefrom is 
patently much too simple in view of the complexity of the issues involved.
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* Professor of Philosophy and Social Science and Director of the Program in Public Af
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1 376 U.S. 254 (1964). In his concurring opinion, Mr. Justice Goldberg noted that the 
Court was "writing upon a clean slate.” Id. at 299-

2 Id. at 278-80.
3 379 U.S. 64 (1964).
4 376 U.S. at 282, quoting 4 Annals OF Cong. 934 (1794) [1789-1824],
5 A tentative estimate of the extent of this theory was offered by Mr. Justice Brennan, 

the author of both the Times and the Garrison opinions, when he delivered the Alexander 
Meiklejohn Lecture at Brown University in April 1965. Brennan, The Supreme Court and 
the Meiklejohn Interpretation of the First Amendment, 79 Harv. L. Rev. 1 (1965). The 
lecture related the theory introduced in Times and Garrison to the political theory advanced 
by Alexander Meiklejohn in MEIKLEJOHN, FREE SPEECH AND Its Relation TO SELF- 
GOVERNMENT (1948). The only appropriate response to Mr. Justice Brennan’s graceful 
and profound tribute is to engage his argument with a maximum of critical independence.

Professor Meiklejohn sets forth a "public speech theory” of first amend
ment interpretation. After examining the more recent Supreme Court de
cisions and the various tests of legitimate free speech used through the 
years, the author discusses specific areas in light of recent developments 
in civil rights litigation. In arguing for absolute free speech on public 
issues, except where such speech threatens immediate violence, he treats 
the partciular problems where speech is mixed with action and whether 
there should be a "special places” exception.

In New York Times Co. v. Sullivan? the Supreme Court considered 
the applicability of first amendment protections to state libel laws for the 
first time. The Court’s majority approached the problem from the point 
of view of the proper powers of a citizen-critic in judging his official
agent while limiting protection to expressions not characterized by 
"actual malice.”2 In concurring opinions, Mr. Justice Goldberg and 
Mr. Justice Black, both joined by Mr. Justice Douglas, would have 
affirmed complete and unconditional immunity for a citizen’s criticism 
of public officials. The issues in Times and the subsequent case of Gar
rison v. LouisianaA provide the occasion for conceiving political expres
sion, not as a private right against the government, but as a public 
procedure to which the government is subject. Mr. Justice Brennan, 
writing the Times majority, quoted James Madison: "[T]he censorial 
power is in the people over the Government, and not in the Government 
over the people.”4 When a citizen criticizes a public official, the citizen’s 
role is that of a sovereign who is criticizing his agent. Criticism of 
public officials and the way they conduct public affairs is privileged 
as an inherent element of self-government. The significance of this 
emphasis on political speech as a public function is the subject of the 
following analysis.5

234
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The questions that will be considered are: Has the Supreme Court 
in fact formulated a new test for protecting expressions under the first 
amendment? Has a new theory of the freedom of political discussion 
emerged, or is the Court continuing its mediation between the claims of 
public bodies and private parties, of order and criticism, and of judicial 
self-restraint and judicial activism?

I write with a strong disposition to affirm and to welcome the emer
gence into prominence of a new approach in the Times and Garrison 
cases. I believe that the position defended by Justices Black, Douglas, 
and Goldberg is substantially sound. Their theory of the immunity for 
criticism of public officials seems to me irresistible—all our governments 
work as agents of the public subject to the opinion the public generates. 
Whatever contributes to public opinion on public matters would thus 
properly claim protection. As a concept, this is a part of our Repub
lic’s conventional wisdom, but as a principle of first amendment inter
pretation, it has had to contend with a number of other ideas. My 
inquiry, and my hopes, focus upon how far public speech, the speech of 
the citizen-critic on public issues, may be regarded as absolutely privi
leged, and whether we may look forward to a public speech theory 
becoming the prevailing interpretation of the first amendment, i.e., that 
the freedom of speech in the first amendment is to be understood and 
justified in terms of the role speech plays in developing and maintaining 
a free, democratic public.

An initial comment concerning the characterization of a public 
speech theory as "absolutist” is in order, since absolutes have been out 
of favor in recent political discussion.6 To take an absolutist position is 
no more than to try to define precisely the command of the Constitution 
and to stand by that definition. The critical question is: What does the 
first amendment mean us to protect? It has long been contended that 
an explicit answer is unavailable and that the only possibility is a 
pragmatic case-by-case method in which speech and other constitutional 
objectives are continually, yet never definitively, adjusted to one an
other. But surely, we need to investigate how far this process can be 
transcended and how precisely we can interpret the Constitution.

Professor Harry Kalven of the University of Chicago Law School analyzed Mr. Justice Brennan’s 
position in detail and with general approval in Kalven, The New York Times Case: A Note 
on "The Central Meaning of the First Amendment” 1964 SUP. CT. Rev. 191. A like inde
pendence is in order in considering the analysis of Professor Kalven.

It is my hope to expand upon, and in some measure to challenge, what these authorities 
have said by looking at the cases since Times and Garrison and then by considering the 
opinions of the Court in the wider context of political theory.

6 See Dennis v. United States, 341 U.S. 494 (1951) (Vinson, C.J.).

It is indeed unlikely that a dramatic shift to an absolute privilege for
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criticism of public officials will be forthcoming in the near future. 
The Supreme Court is infrequently the instrument of even tacit revolu
tion. If it introduces a new concept in constitutional interpretation, the 
Court takes pains to show continuity with precedent.' Acceptance of 
novelty, as in Brown v. Board of Educ.,7 8 is comparatively rare. The 
kind of innovation which seems plausible in the first amendment field at 
present is the sort which attended Mr. Justice Holmes’ formulation of 
the "clear and present danger” test9 or Mr. Justice Brennan’s test of 
"appeal to prurient interest.”10 New criteria are presented not as deliv
erances of fresh moral intuitions, but rather as ingredients of the Con
stitution in the larger sense of its enduring historic function.

7 See, e.g., Baker v. Carr, 369 U.S. 186 (1962) (Brennan, J.). Mr. Justice Frankfurter, 
in dissent, sharply criticized the majority for its disregard of precedent. Id. at 266.

8 347 U.S. 483 (1954).
9 Schenck v. United States, 249 U.S. 47 (1919).
19 Roth v. United States, 354 U.S. 476 (1957).
u 297 U.S. 233 (1936).
12 A copy of the advertisement has been inserted in the opinion. 376 U.S. at 292-93.
13at 278 n.18.
14 Id. at 292; accord, Terminiello v. Chicago, 337 U.S. 1 (1949); De Jonge v. Oregon, 

299 U.S. 353 (1937); see Whitney v. California, 274 U.S. 357, 372 (1927) (Brandeis, J., 
concurring).

The Citizen-Critic Cases

The Times case is, like Grosjean v. American Press Co.,11 where the 
Court invalidated Huey Long’s tax reprisal against unfriendly elements 
of the press, a clash between a Southern political establishment and 
a powerful newspaper organization. In Times the offense alleged was 
publication of an advertisement assailing police treatment of civil rights 
workers in Montgomery, Alabama.12 The advertisement was somewhat 
inaccurate in details and was published without explicit clearance by its 
listed sponsors. L. B. Sullivan, one of three Montgomery City Commis
sioners, sued the New York Times and four of the sponsors for libel 
and was awarded a judgment of 500,000 dollars. Other suits involving 
the same advertisement totaling an additional 2,500,000 dollars were 
also filed against the newspaper.13 These cases present, as the battle 
with Huey Long did not, an alignment with the press of the "rising 
voices” of Negro protest, but in both encounters, a critical press organ 
confronted embattled Southern authorities and overcame them in court.

In the Times case the Court held that the first amendment secures 
the free discussion of public questions14 against censure and that its pro
tection is not to be denied solely because of injury to official reputa
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tion,15 untruth,16 or—as in the 1798 Sedition Act17 18—these elements in 
combination. Therefore, both civil {Times) and criminal {Garrison) 
libel laws are violative of the first amendment to the extent they are 
applied to control political discussion, except when that discussion con
tains actual malice as defined in Coleman v. MacLennan.™ Criticism 
must be privileged unless it is deliberately false or made with reckless disre
gard of its truth or falsity. Just as public officials are assured immunity 
for public speech,19 * so citizens must have a like privilege for public

15 Accord, Bridges v. California, 314 U.S. 252 (1941). See generally Mill, On Liberty 
67 (Oxford ed. 1947),

16 Accord, Near v. Minnesota ex rel. Olson, 283 U.S. 697 (1931); Sweeney v. Patterson, 
76 U.S. App. D.C. 23, 128 F.2d 457, cert, denied, 317 U.S. 678 (1942); c/. NAACP v. But
ton, 371 U.S. 415 (1963); Speiser v. Randall, 357 U.S. 513 (1958).

17 1 Stat. 596 (1798) (expired).
18 78 Kan. 711, 98 Pac. 281 (1908). The Kansas Supreme Court upheld an instruction 

to the jury which stated:
[Wjhere an article is published and circulated among voters for the sole purpose 
of giving what the defendant believes to be truthful information concerning a can
didate for public office and for the purpose of enabling such voters to cast their 
ballot more intelligently, and the whole thing is done in good faith and without 
malice, the article is privileged, although the principal matters contained in the ar- 
tical may be untrue in fact and derogatory to the character of the plaintiff; and in 
such a case the burden is on the plaintiff to show actual malice ....

Id. at 712-13, 98 Pac. at 281-82.
19 Barr v. Matteo, 360 U.S. 564 (1959).
2» Washington Post Co. v. Keogh, 365 F.2d 965, 968 (D.C. Cir. 1966).
21 376 U.S. at 293.
22 ibid.

• • • 2ft criticism.
Three members of the Court asserted that the majority did not go 

far enough. Mr. Justice Black, with the concurrence of Mr. Justice 
Douglas, attacked actual malice as an abstract concept, hard to prove 
or disprove, and as a standard which "does not measure up to the sturdy 
safeguard embodied in the First Amendment.”21 They argued that the 
judgment should have been reversed "exclusively on the ground that 
the Times and the individual defendants had an absolute, unconditional 
constitutional right to publish . . . their criticisms of the Montgomery 
agencies and officials.”22 They claimed that a free press could be main
tained only by guaranteeing absolute immunity in criticizing the way 
public officials perform their public duty.

Mr. Justice Goldberg, with Mr. Justice Douglas again concurring, 
asserted that the Constitution affords greater protection than that which 
the majority allowed with its actual-malice exception. The privilege of 
the citizen to criticize official conduct is absolute, and "prosecutions for 
libel on government have [no] place in the American system of juris-
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prudence.”23 "Repressions breed hate and 'hate menaces stable govern
ment.’ ”24 Free speech, press, and assembly must be kept inviolate as pro
viding the " 'opportunity for free political discussion.’ ”2S Public officials 
are not left helpless; they have access to effective forms of counter-state
ment.

2^ld. at 299, quoting City of Chicago v. Tribune Co., 307 Ill. 595, 601, 139 N.E. 86, 88 
(1923).

24 3 76 U.S. at 301, quoting Whitney v. California, 274 U.S. 357, 375 (1927).
25 376 U.S. at 301, quoting De Jonge v. Oregon, 299 U.S. 353, 365 (1937).
26 376 U.S. at 270.
27 274 U.S. 357, 375-77 (1927).
28 For a comprehensive analysis of this group cohesion see SCHUBERT, THE JUDICIAL 

Mind 123 (1965).
28 E.g., United States v. Brown, 381 U.S. 437 (1965) (5-to-4 decision); Gibson v. Florida 

Legislative Investigative Comm., 372 U.S. 539 (1963) (5-to-4 decision).
88 354 U.S. 476 (1957).
31 Id. at 484.

Though Mr. Justice Brennan’s opinion was not fully satisfactory to 
Justices Black, Douglas, and Goldberg, the entire Court did agree that, 
in the context of criticism of public officials, the presumption is in favor 
of a very wide freedom of the press. All three opinions stressed the 
concept of the citizen-critic; all emphasized the repudiation of the Sedi
tion Act of 1798 and of the concept of seditious libel as conceived under 
that Act; all would agree with Mr. Justice Brennan that public discus
sion must be protected even when "uninhibited, robust, and . . . vehe
ment.”26 All the opinions cited the classic pronouncement of Mr. Jus
tice Brandeis in his concurring opinion in Whitney v. California2' that 
the manner in which brave men keep society stable is by avoiding the 
repression and the hatred it engenders by permitting public discussion 
until it is literally impossible to remedy speech with more speech. I do 
not suggest that all members of the Court subscribe fully to the theory 
of the Brandeis statement as I think it was intended—that is, to give 
full recognition to what I here call a public speech theory—but the 
statement is generally accepted as providing an authoritative formulation 
of the first amendment’s intention.

The Times case involves a significant development in the internal 
alignment of the Court. In earlier cases involving political issues, 
Mr. Justice Brennan as a rule agreed with Justices Black and Douglas 
and, during his tenure, with Mr. Justice Goldberg.28 Along with the 
Chief Justice, these four constituted a majority on political speech ques
tions.29 * Mr. Justice Brennan found it less easy to agree with this group 
in censorship cases such as Roth v. United States20 where he argued that 
obscenity is identifiable and that one should limit protection to ideas 
which show a minimum of "redeeming social importance.”31 In Times 
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we find this censorship disagreement carrying over into defining what 
constitutes protected political speech; Mr. Justice Brennan was able to 
speak for a majority in affirming the actual-malice criterion, but only 
by parting company with Justices Black, Douglas, and Goldberg.

With the perspective this development in alignment gives, one 
can suggest that in the actual-malice qualification, Mr. Justice Brennan 
was seeking a mediating principle between two wings of the Court, 
much as, according to Zechariah Chafee,3“ Mr. Justice Holmes sought a 
unifying ground in his statement of the "clear and present danger” 
test in Schenck v. United States?2 It appears likely that Mr. Justice 
Brennan conceives actual malice very narrowly. The scope that he will 
give the protections of the first amendment is seen in recent censorship 
cases in which he has strictly applied "redeeming social importance” to 
protect from censorship literature which other members of the Court 
have found obscene.32 33 34 In his Times opinion, Mr. Justice Brennan de
fined actual malice so narrowly that proving it would be difficult. He 
noted that the individual petitioners admitted that their names had 
been used without their knowledge and that the New York Times 
conceded it had not checked the assertions of fact in the advertisement 
against its own files. These facts the Justice described as constituting 
at most negligence;35 36 there was not inherent in them any reckless disre
gard of the truth or falsity of the statements. He could argue that the 
test provided a dependable reference to objective conditions—what the 
citizen-critic obviously knew, what he said, and the relation between 
them. Only in the event of a radical discrepancy between the two 
could actual malice be affirmed, and with it a consequent limitation on 
the process of public criticism.

32 Chafee, Free Speech in the United States 86 (1941).
33 249 U.S. 47 (1919).
34 See "John Cleland’s Memoirs of a Woman of Pleasure” v. Attorney Gen., 383 U.S. 

413, 419-20, 441 (1966); Ginzburg v. United States, 383 U.S. 463 (1966); Mishkin v. New 
York, 383 U.S. 502 (1966).

35 376 U.S. at 287-88.
36 379 U.S. 64 (1964).

The divergence between the majority and minority views on actual 
malice did not appear to be diminished eight months later in Garrison 
v. Louisiana?6 Garrison, district attorney for Orleans Parish, asked 
authorization for release of funds for vice investigation from the panel 
of eight judges of the parish district criminal court. The judges re
fused to release the funds, and Garrison publicly criticised them for 
their official conduct, intimating excessive vacations, corruption, and 
racketeering. Garrison was convicted under Louisiana’s criminal libel
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statute;3' on appeal, the Supreme Court unanimously struck down the 
verdict. Once again Mr. Justice Brennan, writing for the majority, af
firmed the principle that criticism of public officials is "the essence of 
self-government.”37 38 Again he specified the exclusion of actual malice 
from first amendment protection. And once more, Justices Black, Doug
las, and Goldberg concurred in the result with the reservation, rather 
more sharply expressed than before, that the malice proviso seriously 
weakened the protection.

37 La. Rev. Stat. §§ 14:47-:49 (1950).
33 379 U.S. at 74-75.
3» Id. at 75.
40 315 U.S. 568 (1942).
41 379 U.S. at 79.
42 315 U.S. at 573.
43 1 Stat. 596 (1798) (expired). Professor Kalven comments that it is very well estab

lished that the ''constructive malice” outlawed in the Sedition Act is not the "actual malice" 
defined in Times. Kalven, supra note 5, at 220 n.123.

In Garrison Mr. Justice Brennan developed the theme of actual 
malice more explicitly:

Although honest utterance, even if inaccurate, may further the fruitful 
exercise of the right of free speech, it does not .follow that the lie, 
knowingly and deliberately published about a public official, should 
enjoy a like immunity. At the time the First Amendment was adopted, 
as today, there were those unscrupulous enough and skillful enough to 
use the deliberate or reckless falsehood as an effective political tool to 
unseat the public servant or even topple an administration. . . . [TJhe 
use of the known lie as a tool is at once at odds with the premises of 
democratic government and with the orderly manner in which economic, 
social, or political change is to be effected.39 40

The same epithet—racketeer—which a unanimous Court found 
indefensible when shouted at a New Hampshire town marshal in Chap- 
linsky v. New Hampshire™ Mr. Justice Brennan brushed aside as non- 
libelous in the Garrison case. To the trial judge’s claim that Garrison 
could not possibly have thought all eight of the panel judges cor
rupt, the Justice replied that the relevant standard was not lack of or
dinary care but reckless disregard for the truth.41 Or, to employ the cru
cial phrase from Chaplinsky, which continues to command the adher
ence of all the Court, Garrison’s language did not work upon public dis
cussion the corrupting effect of "fighting words.”42

The Garrison opinion confirmed Mr. Justice Brennan’s achieve
ment in tightening standards for state libel laws that affect criticism of 
public officials. But Justices Black, Douglas, and Goldberg reiterated 
their continuing dissatisfaction. The actual-malice test, they again con
tended, is no better than the tests of the Sedition Act.43 Mr. Justice 
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Black wrote that we are put back to the "old, discredited English Star 
Chamber law of seditious criminal libel.”44 Mr. Justice Douglas, with 
the concurrence of Mr. Justice Black, remarked that "there is nothing in 
the Constitution about [seditious libel] . . . any more than there is 
about 'clear and present danger.’ ”45 He argued that, in fact, the 
Court was still "balancing” as had been done in the British common 
law of seditious libel and urged the overruling of the decision sustaining 
Illinois’ group-libel law, Beauharnais v. Illinois.46 * Speech should 
be regulated, Mr. Justice Douglas argued, only when—as he had stipu
lated in his dissent in Roth v. United States41—it is "brigaded with ille
gal action.”48 Noting with approval Holmes’ dismissal of the Sedition 
Act in his dissent in Abrams v. United States4* and pointing out that 
seditious libel was the creation of the Star Chamber, the Justice added 
that "it is disquieting to know that one of [the Star Chamber’s] . . . 
instruments of destruction is abroad in the land today.”50

44 379 U.S. at 80 (concurring opinion).
Id. at 81 (concurring opinion).

46 343 U.S. 250 (1952). In Beauharnais the Court made detailed reference to the racial 
tension in Chicago as justification for the Illinois law and thereby balanced free speech 
against the community’s interest in social order.

4t 354 U.S. 476, 508 (1957).
48 379 U.S. at 82 (concurring opinion), quoting Roth v. United States, supra note 47, at 

514 (dissenting opinion).
49 250 U.S. 616 (1919).
50 3 79 U.S. at 83 (concurring opinion).
51 Ibid. This point has also been exploited by Mr. Justice Frankfurter and by Dean 

Levy in order to show American legacies from the British common law of seditious libel. 
See Dennis v. United States, 341 U.S. 494, 521-24 (Frankfurter, J., concurring); Levy, Legacy 
of Suppression 176-248 (I960).

52 3 79 U.S. at 87.
53 1 Annals of Cong. 435 (1789) [1789-1824]. Madison’s proposal was adopted by 

a selected committee and recommended to the House in expanded form so as to include 
freedom of speech. 1 Annals of Cong. 755 (1789) [1789-1824], See generally Levy, 
Legacy of Suppression 221-24 (I960).

To his opinion Mr. Justice Douglas appended an excerpt from Madi
son’s address of January 1799 denouncing the Sedition Act.51 Madi
son conceded that "every libellous writing or expression might receive 
its punishment from the State courts.” The thrust of Madison’s address 
was as relevant to restrictions by states as by the federal government. 
His dominant concern was for the “free range of the human mind.”52 
It was Madison who tried to include in the Bill of Rights a prohibition 
of interference by states with freedom of speech or press.53 Mr. Justice 
Goldberg, in his own concurring opinion, seems to have voiced the 
essence of Madison’s philosophy when he asserted that "libel ... on the 
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official conduct of the governors . . . can have no place in our Con
stitution.”54

54 3 79 U.S. at 88, quoting New York Times Co. v. Sullivan, 376 U.S. 254, 299 (1964) 
(Goldberg, J., concurring).

55 Garrison v. Louisiana, 379 U.S. 64, 79 (1964) (Black, J., concurring); id. at 82 (Doug
las, J., concurring); id. at 88 (Goldberg, J., concurring).

56 Garrison v. Louisiana, supra note 55, at 70.
57 See Brennan, The Supreme Court and the Meiklejohn Interpretation of the First 

Amendment, 79 Harv. L. Rev. 1 (1965).
58 James Madison Lecture by Associate Justice Black, New York University School of Law, 

Feb. 17, 1960, in Black, The Bill of Rights, 35 N.Y.U.L. Rev. 865 (I960).
59 See Whitney v. California, 274 U.S. 357, 372-80 (1927) (concurring opinion); Gitlow 

v. New York, 268 U.S. 652, 672-73 (1925) (dissenting opinion); Abrams v. United States, 
250 U.S. 616, 624-31 (1919) (dissenting opinion).

60 See Herndon v. Lowry, 301 U.S. 242 (1937); De Jonge v. Oregon, 299 U.S. 353 
(1937); Stromberg v. California, 283 U.S. 359 (1931).

The Court’s division over actual malice is deep-seated. Yet in prac
tical terms the line of present disagreement is drawing closer than ever 
before to the complete freedom of political discussion. Justices Black, 
Douglas, and Goldberg are explicitly absolutist with respect to speech 
on public issues where it is not "mixed with conduct.”55 56 57 And Mr. Justice 
Brennan, in appealing to Chaplinsky and Beauharnais, proposed a very 
narrow construction for permissible restraint under state libel laws.58 
Though Mr. Justice Brennan repudiated "absolutism,” he approached it 
in his denunciation of the Sedition Act. As he made clear in his 1965 
Brown University Lecture, there is very little speech that does not possess 
some "redeeming social importance.”5' This, in practical terms, is con
genial with that absolutist interpretation of the first amendment which 
Mr. Justice Black firmly expounded in his James Madison Lecture in 
I960.58

To the question of what Times and Garrison mean for future first 
amendment interpretation, only a tentative answer is possible at this 
point. The language of a public speech theory was perhaps most clearly 
employed when Mr. Justice Brennan asserted for the Court in Garrison 
that political criticism is the essence of self-government. The Court’s 
disagreement in theory over actual malice certainly presents a threat 
to the citizen-critic. It is possible that this test will have a history simi
lar to that of clear and present danger, where the test, narrowly con
strued by Mr. Justice Holmes, was later interpreted to permit many re
strictions which he59 60 and eventually a majority of the Court80 rejected.

The wider question is whether the theoretical basis for the freedom 
to criticize public officials will be extended to protect all criticism, 
however intemperate, of the established order. It is my belief, as well 
as my hope, that the public speech theory in its absolute form may 
come to be accepted by the entire Court and to replace the other theories 
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and tests in the field. By way of assessing the prospects for such a vic
tory, I propose to look at the interpretations the Court has followed 
since Times'“' and Garrison, and then examine the main themes of first 
amendment interpretation developed during the past fifty years.

Since Times and Garrison

The record since Garrison -was decided indicates that the Court has 
generally been responsive to first amendment claims, but with no special 
emphasis on the decision in Times. The Court has widened the basis 
for claims of conscientious objectors,61 62 declared Fanny Hill not ob
scene,63 ruled that foreign propaganda may be received in the mails 
without special request,64 upheld the freedom of assembly for civil rights 
workers,65 shown a readiness to detect infirmities in prosecutions under 
antisubversive legislation,66 and protected the dissemination of birth 
control information.67

61 Litigation in cases related to New York Times Co. v. Sullivan continued until August 
1966 when the seventh judgment by Alabama courts against the New York Times was, 
like the six others, dismissed in the federal courts. The final case involved a judgment 
of $40,000 against Harrison Salisbury of the New York Times for articles written about 
Alabama and alleged to libel T. Eugene (Bull) Connor, then a Birmingham City Com
missioner. In New York Times Co. v. Connor, 365 F.2d 567 (5th Cir. 1966), the court 
ruled that "actual malice,” as defined in Times, had not been established.

62 United States v. Seeger, 380 U.S. 163 (1965).
63 "John Cleland’s Memoirs of a Woman of Pleasure” v. Attorney Gen., 383 U.S. 413 

(1966). Compare Ginzburg v. United States, 383 U.S. 463 (1966); Mishkin v. New 
York, 383 U.S. 502 (1966) .

64 Lamont v. Postmaster Gen., 381 U.S. 301 (1965).
65 Cox v. Louisiana, 379 U.S. 536 (1965).
66 DeGregory v. Attorney Gen., 383 U.S. 825 (1966); Dombrowski v. Pfister, 380 U.S. 

479 (1965).
67 Griswold v. Connecticut, 381 U.S. 479 (1965).
68 Elfbrandt v. Russell, 382 U.S. 810 (1966); Cox v. Louisiana, 379 U.S. 536, 551 

(1965).
69 "John Cleland's Memoirs of a Woman of Pleasure” v. Attorney Gen., 383 U.S. 413, 

419 (1966).
70 DeGregory v. Attorney Gen., 383 U.S. 825, 830 (1966) (Harlan, J., dissenting).
71 Cox v. Louisiana, 379 U.S. 536, 554 (1965).
72 Rosenblatt v. Baer, 383 U.S. 75, 94 (1966) (Black, J., joined by Douglas, J., con

curring in part and dissenting in part); Mishkin v. New York, 383 U.S. 502, 517-18 (1966) 
(Black, J., dissenting).

The criteria followed in deciding these cases do not show a trend 
toward emphasis on the language of a public speech theory as used in 
Times. Familiar themes from earlier interpretations are generally in 
evidence—the infirmity of excessively broad and vague legislation,68 re
deeming social importance,69 70 judicial self-restraint,'0 the central impor
tance of ordered liberty,71 72 and a continued insistence by Justices Doug
las and Black on absolute freedom of speech on public issues.'2 The 
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classic precedents since Schenck continue to be cited on both sides 
of the first amendment argument.73

73 E.g., Barenblatt v. United States, 360 U.S. 109 (1959); Dennis v. United States, 341 
U.S. 494 (1951); Terminiello v. Chicago, 337 U.S. 1 (1949); Chaplinsky v. New Hamp
shire, 315 U.S. 568 (1942); Cantwell v. Connecticut, 310 U.S. 296 (1940); Thornhill v. 
Alabama, 310 U.S. 88 (1940). Recent decisions stressing the first amendment have made 
frequent reference to the civil rights demonstration cases, e.g., Edwards v. South Carolina, 
372 U.S. 229 (1963), and the NAACP cases, NAACP v. Alabama ex rei. Flowers, 377 
U.S. 288 (1964); NAACP v. Button, 371 U.S. 415 (1963). And the court continues to 
show its earlier variety of positions in censorship cases. E.g., "John Cleland’s Memoirs 
of a Woman of Pleasure” v. Attorney Gen., 383 U.S. 413, 489 (1966) (Douglas, J., dissent
ing). In the sit-in cases, where enforcement of trespass laws was concerned, Mr. Justice 
Black has disagreed with Justices Douglas and Goldberg. Bell v. Maryland, 378 U.S. 226 
(1964). He has done likewise with respect to the protection of the judicial process, as in 
Cox v. Louisiana, 379 U.S. 536 (1965).

74 380 U.S. 356 (1965).
75 W. at 357.
76 Cf. Ashton v. Kentucky, 384 U.S. 195 (1966). Although it involved a criminal libel 

against police, and although the Kentucky Court of Appeals apparently tried to meet the 
Times criterion, the case was decided on grounds of vagueness rather than immunity in 
criticizing a public official.

77 There have been references to Times in subsequent cases. E.g., Lamont v. Postmaster 
Gen., 381 U.S. 301, 307 (1965) (uninhibited debate an inherent command of first amend
ment); NAACP v. Alabama ex rei. Flowers, 337 U.S. 288, 309 (1964) (false allega
tions might be privileged in light of Times). There are, in addition, references which 
reflect concepts central to the public speech approach in Times and Garrison. Dombrowski 
v. Pfister, 380 U.S. 479, 486 (1965) (free expression transcendent value to all society); 
Baggett v. Bullitt, 377 U.S. 360, 372 n.10 (1964) (free discussion assures government re
sponsiveness to the people); Brotherhood of R.R. Trainmen v. Virginia ex rei. Virginia 
State Bar, 377 U.S. 1, 9 ( 1964) (Clark, J., dissenting) (regulation of the legal profession does 
not involve political expression).

One 1965 Mississippi case, Henry v. Collins,74 * 76 77 expressly involved the 
Times criterion. Henry, arrested for disturbing the peace, charged that 
the arresting officer and the county attorney had formed a "diabolical 
plot” against him. The officers won a judgment for libel in the trial 
court. The Supreme Court dismissed the case, noting that the trial 
court’s interpretation of "malice” fell short of the Times standard by 
charging only "intent to harm” instead of "intent to harm through 
falsehood.”Thus the Times rule seems confirmed for cases like 
Garrison where allegations against particular official behavior are in
volved.'0 There is, however, no evidence in these cases that more gen
eral criticisms of the way public affairs are handled will be brought 
within the Times protection.

The argument for the protection of speech on general public af
fairs as inherent in self-government has, then, enjoyed no special promi
nence since Times and Garrison.“ Those who may have hoped that the 
Court would swing sharply toward formulating its first amendment 
cases to protect without reservation the development of public opinion 
on all public affairs have on the whole no reason for exultation. On the 
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more optimistic side, it can be argued that the Court’s general trend is 
consistent with a development in that direction. To consider this possi
bility at somewhat longer range, I now turn to the more extended back
ground of theoretical development since intensive interpretation of the 
first amendment was first inaugurated in Schenck v. United States.'*

78 249 U.S. 47 (1919).
79 The essence of the pamphlet’s language was summarized by the Court:
The document in question . . . intimated that conscription was despotism in its worst 
form and a monstrous wrong against humanity in the interest of Wall Street’s chosen 
few. ... It denied the power to send our citizens away to foreign shores to shoot 
up the people of other lands, and added that words could not express the condemna
tion such cold-blooded ruthlessness deserves, &c., &c., winding up "You must do 
your share to maintain, support and uphold the rights of the people of this country.” 

Id. at 50-51.
so 341 U.S. 494 (1951).
si Id. at 504.
82 See, e.g., Terminiello v. Chicago, 337 U.S. 1 (1949); Hartzel v. United States, 322 U.S. 

680 (1944); Whitney v. California, 274 U.S. 357 (1927); Gitlow v. New York, 268 U.S. 
652 (1925); Schaefer v. United States, 251 U.S. 466 (1920).

83 United States v. Dennis, 183 F.2d 201 (2d Cir. 1950), aff’d, 341 U.S. 494 (1951).
84 See 341 U.S. at 517-56 (Frankfurter, J., concurring); id. at 561-79 (Jackson, J., con

curring).

The Theoretical Background

THE UNEASY CAREER OF CLEAR AND PRESENT DANGER

In August 1917, one Schenck, Secretary of the Socialist Party, shouted 
"Fire!” in the crowded theater which was the United States as it entered 
World War I. Or, so ruled the Supreme Court when it came to review 
Schenck’s conviction for circulating antidraft pamphlets to draft regis
trants.'9 In affirming Schenck’s conviction, Mr. Justice Holmes, writ
ing for a unanimous Court, stated the test of clear and present danger 
which was to be central in first amendment interpretation for the 
next thirty years. Though it seemed to deny that the first amendment 
meant what it said, and although it was directed at what Mr. Chief Jus
tice Vinson in Dennis v. United States* 0 termed an "insubstantial ges
ture toward insubordination,”78 79 * 81 82 the test has been the dominant influ
ence in determining the permitted scope of political discussion?"

The present status of "clear and present danger” is uncertain; it was 
virtually abandoned in Dennis when four members of the Court accepted 
the "grave and probable danger” test formulated by Judge Learned 
Hand,83 and when the other two members of the majority declined to 
invoke the Schenck test.84 Whatever the future of clear and present 
danger, perhaps its greatest importance has been its intimation that po
litical criticism and public safety and welfare are external to and inde
pendent of one another, that criticism is generally not congenial to the 
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public welfare. The critic asserts his interest while the public pursues 
a different interest, such as tranquility, security, morality, or religion; 
critic and public are in danger of collision. When the collision oc
curs, Schenck requires the courts decide whether the danger the ex
pression threatens to public objectives is clear enough, and near enough, 
to warrant restriction. The man who cries "Fire!” is seeking some good 
of his own; it is all right for him to do this alone in his own uncrowded 
house, but when he threatens the public welfare he may be stopped.

Embodying as it does this premise of externality, the test of clear 
and present danger, for all its established status in first amendment deci
sions, really is not a test so much as it is a broad invitation to restraint. 
It conveys a highly theoretical concept; it declares that speech and press 
are not absolutes, but can be restricted. The danger is not specified— 
only its certainty, its timing, and its substantive character. In fact the 
meaning of the Schenck test has been defined case by case. Speech 
has had to yield to stability in the recruiting system,85 86 to efficient produc
tion for war,80 to internal tranquility,87 or to avoidance of violence be
tween ethnic groups.88 Through the years the clear and present danger 
test has become a list of concrete objectives. The test is only a collec
tive rubric under which to seek such substantive goods as Congress is 
supposed to pursue in enacting legislation. In each application of the 
test, freedom of expression has been measured against other national 
objectives.

85 See Gilbert v. Minnesota, 254 U.S. 325 (1920).
86 See Schaefer v. United States, 251 U.S. 466 (1920); Abrams v. United States, 250 

U.S. 616 (1919); Debs v. United States, 249 U.S. 211 (1919); Frohwerk v. United States, 
249 U.S. 204 (1919).

87 See Chaplinsky v. New Hampshire, 315 U.S. 568 (1942); Cox v. New Hampshire, 
312 U.S. 569 (1941); Whitney v. California, 274 U.S. 357 (1927); Gitlow v. New York, 
268 U.S. 652 (1925).

88 See Beauharnais v. Illinois, 343 U.S. 250 (1952); Feiner v. New York, 340 U.S. 315 
(1951).

89 See Communist Party v. Subversive Activities Control Bd., 367 U.S. 1 (1961); Baren- 
blatt v. United States, 360 U.S. 109 (1959); Watkins v. United States, 354 U.S. 178 (1957); 
Dennis v. United States, 341 U.S. 494, 524-25 (1951) (Frankfurter, J., concurring); 
American Communications Ass’n v. Douds, 339 U.S. 382 (1950).

The indeterminateness of the Schenck test has led in recent cases to a 
balancing of public and private interests.89 Given an individual or 
private group pursuing a private objective and a public agency pursuing 
public objectives, it appeared plausible to balance or weigh the one 
against the other. The entire Constitution is thus conceived as a listing 
of independent and potentially conflicting objectives. And the public 
is seen as a collection of external and potentially hostile individuals. 
The human philosophy of Mr. Justice Holmes could indeed be well ex
pressed in the proposition "I’m a stranger here myself, and so are all of 
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you.” In such a Hobbesian conception of society, prudence dictates that 
the state of war be averted by a balancing which affords some degree of 
peace. The side that weighs the less will not be satisfied, but that is 
the way things are, and it is better than violent death.

It would not be just to the founder of the Schenck test to ignore his 
dissents in Abrams v. United States''1'1 and Gitlow v. New York'11 and his 
agreement with Mr. Justice Brandeis’ concurring opinion in Whitney v. 
California?' While Mr. Justice Holmes steadfastly affirmed a limit to 
the expression of political opinion, he just as firmly believed that the 
limit is located just a short distance this side of the infinite. The "fight
ing faiths”90 * 92 93 affirmation in Abrams and the "every idea is an incite
ment”94 in Gitlow express a passionate and relentless devotion to political 
discussion. Certainly his Whitney concurrence asserts as strongly as 
anything in Times the intrinsic importance of the criticism of govern
ment by the citizen. Although Mr. Justice Holmes did believe in man’s 
externality to man, still he was responsive to the theme of the interrela
tion between political discussion and all political activity.

90 250 U.S. 616, 624-31 (1919).
»1 268 U.S. 652, 672-73 (1925).
92 2 74 U.S. 357, 372-80 (1927).
92 250 U.S. at 630.
»■« 268 U.S. at 673.
95 See, e.g., West Virginia Bd. of Educ. v. Barnette, 319 U.S. 624 (1943), overruling 

Minersville School Dist. v. Gobitis, 310 U.S. 586 (1940); Martin v. City of Struthers, 319 
U.S. 141 (1943); Largent v. Texas, 318 U.S. 418 (1943); Cantwell v. Connecticut, 310 U.S. 
296 (1940); Lovell v. City of Griffin, 303 U.S. 444 (1938). See generally Kalven, The 
Concept of the Public Porum: Cox v. Louisiana, 1965 SUP. Ct. Rev. 1-2.

96 Thornhill v. Alabama, 310 U.S. 88 (1940).
97 Thomas v. Collins, 323 U.S. 516 (1945).
99 E.g., id. at 529-30; Murdock v. Pennsylvania, 319 U.S. 105, 115 (1943); see United 

States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938).

Mr. Justice Holmes left the Court before a majority had developed 
which would apply "clear and present danger” in the spirit of his stricter 
intention. But, as that majority developed in the 1930’s and as the 
latitude for free expression was more securely defined, notably in cases 
involving Jehovah’s Witnesses in streets and schools95 and labor unions 
in picketing90 and organizing,9' the idiom continued to be that of clear 
and present danger. Gradually the language came to prescribe a 
balancing congenial to a nearly literal reading of the first amendment 
—that of a "preferred position” for first amendment freedoms.98 In 
temper this was a gain, if one was a first amendment enthusiast, but in 
principle it did not settle matters as long as the preference was still con
ceived as a kind of weighted balancing. And to counter the preferred
position view there emerged the position, currently espoused by Mr. Jus-
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tice Harlan" and earlier by Mr. Justice Frankfurter,99 100 that such balancing 
should be done by legislatures rather than courts. Indeed, as Mr. Justice 
Frankfurter acknowledged in Sweezy v. New Hampshire,101 such judicial 
restraint itself had to be weighed in the balance.

99 Harper v. Virginia Bd. of Elections, 383 U.S. 663, 680-86 (1966) (dissenting opin
ion); see Malloy v. Hogan, 378 U.S. 1, 14-17 (1964) (dissenting opinion); Roth v. United 
States, 354 U.S. 476, 498-508 (1957) (concurring in part and dissenting in part).

100 Communist Party v. Subversive Activities Control Bd., 367 U.S. 1, 84-96 (1961); 
Dennis v. United States, 341 U.S. 494, 525-26 (1951) (concurring opinion); Minersville 
School Dist. v. Gobitis, 310 U.S. 586, 597-600 (1940).

101 354 U.S. 234, 266-67 (1957) (concurring opinion).
192 See, e.g., Hartzel v. United States, 322 U.S. 680 (1944); West Virginia Bd. of Educ. 

v. Barnette, 319 U.S. 624 (1943); Herndon v. Lowry, 301 U.S. 242 (1937); De Jonge v. 
Oregon, 299 U.S. 353 (1937).

103 339 u.S. 382 (1950).
104 341 U.S. 494 (1951).
105 See Braden v. United States, 365 U.S. 431 (1961); Wilkinson v. United States, 365 

U.S. 399 ( 1961); Barenblatt v. United States, 360 U.S. 109 (1959).
io« 334 U.S. 1 (1948).
107 347 U.S. 483 (1954).

The application of these maxims in Court cases during the past 
twenty-five years has resulted in a rather indecisive series of decisions with 
pronounced oscillations depending in considerable measure on the Court’s 
personnel. In the late 193O’s and during World War II the outcomes 
were strikingly favorable to freedom of expression.102 The Court in that 
period found relatively little danger in even sharply critical or unorthodox 
political discussion. On the other hand, the cold war heightened sensi
tivity to alleged dangers. American Communications Ass’n v. Douds102, 104 
and Dennis v. United States101 set the tone, along with prosecutions of 
witnesses who had defied congressional committees,105 * 107 and, in the main, 
variants of the clear and present danger test again governed the interpre
tation of the first amendment. In subversive activities cases before the 
Vinson and Warren Courts, the characteristic tension has been between a 
majority somewhat loosely associated in terms of such criteria as grave 
and probable danger, criminal conspiracy, and judicial self-restraint, and 
a minority, varying from two to four members, taking a position which 
I have here explicitly formulated as a public speech theory.

FIREBELL IN THE COURT: THE NEW EMPHASIS ON EQUALITY

On the whole, it has been the emergence of civil rights as a prominent 
issue before the Court which has provided a fresh stimulus for the explicit 
freedom of public speech theme that appeared in Times and Garrison. 
Though the soundings of civil rights litigation had been audible for some 
years, it was Shelley v. Kraemer100 and Brown v. Board of Educ.101 which 
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brought the issues fully into the Court’s view. The relation to the first 
amendment was explicit in cases involving student demonstrations,1"' the 
status of the National Association for the Advancement of Colored People 
before the courts,108 109 110 and now in the Times case. Since 1945, judicial re
sponsiveness to claims of the Negro minority has been notably greater 
than toward the embittered Communist minority. A present slogan 
might be corrupted to read: "better black than red.” For reasons deep in 
our national history, the Negro issue makes good first amendment con
troversy.

108 Edwards v. South Carolina, 372 U.S. 229 (1963).
109 NAACP v. Alabama, 377 U.S. 288 (1964); NAACP v. Button, 371 U.S. 415 (1963).
110 347 U.S. 483 (1954).
in E.g., Edwards v. South Carolina, 372 U.S. 229 (1963) (breach of peace arrests to 

frustrate peaceful demonstration).
112372 U.S. 539 (1963).
ns 37I U.S. 415 (1963).

If, then, we seek a general trend developing from Times and Garrison, 
it seems plausible to consider this change in emphasis in the crucial cases 
before the Court. The Southern effort to contain the impact of Brown v. 
Board of Educ™" through legislation and other procedures designed to 
impede the work of civil rights groups111 received judicial scrutiny more 
severe in its concern for the first amendment than did the efforts to con
trol the Communist Party of the United States.

The test of clear and present danger as applied after World War I 
may have been fortified in its assumption of externality by the fact that 
the cry of "Fire!” was in broken English. In fact, the test was in large 
measure applied to a minority which literally was of alien origin, a mi
nority associated with thé foreigner who had assassinated President Mc
Kinley and thereby helped to provoke the passing of laws prohibiting 
criminal anarchy and criminal syndicalism. On the other hand, the Ne
gro idiom, though perhaps exploited as well as imitated, never has been 
un-American. Despite a tradition of abuse, the Negro in America has not 
been a foreigner; the Negro question has involved the terms of his par
ticipation in American culture, the recent appearance of serious Black 
Nationalism to one side. And since United States public policy has 
shown willingness to be serious about equality, it has been natural and 
indeed inevitable that the issue of equal rights for Negroes as participat
ing citizens should have taken the center of the stage.

THE FIRST AMENDMENT: LIBERTY OR EQUALITY?

The demand for equal participation in the privileges of citizenship is 
central in such recent cases as Gibson v. Florida,™2 NAACP v. Button,™3
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and Times. The essential questions are, as far as political criticism is 
among those privileges: Are Negroes treated equally with others? Are 
they, as citizens, treated equally with the officials who act for the white 
majority? Does that public opinion to which officials must defer repre
sent the unfettered and relentless criticism of all those citizens, black and 
white, in whose name officials hold their positions and conduct public 
affairs? Such questions, once formulated in this way, lead us to ask 
whether all minorities, including the political radicals, have been ac
corded the full privileges of citizenship. Have they, and their sympa
thizers, been fully recognized as citizens, or have their privileges as citi
zens been infringed in the interest of national security or domestic peace?

I mean to suggest that through the appearance of the Times case at 
the center of the civil rights agitation, the reference to priority of political 
discussion and of the privileged status of participants in it may bring more 
emphasis than heretofore on equality in first amendment interpretation. 
This would not be at the expense of the concept of liberty, but simply in 
distinction from it. The assurance by the Court that all parties have their 
say in political discussion means that all official behavior, including legis
lation and judicial proceedings, must be scrutinized with respect to equal
ity of participation. In a case like Times it is, as Mr. Justice Brennan 
said, indispensable to accord to the press as much liberty as that accorded 
to the police chief. In the case of a civil rights organization, there must 
be made available as great a freedom as that of any other organization to 
publish, to criticize, to assert. In the field of demonstrations, no organiza
tion may be forbidden to do what others are permitted to do or are pro
tected in doing. Assurance of the freedom of speech or press or assembly, 
to the extent these concern public matters, is an assurance of equal oppor
tunity.

Depending on how it is defined, liberty is a public or private affair. 
Defined simply as doing what one wishes, it is private; this does not mean 
that it is unimportant, but only that it is not in the public domain and not 
the public’s concern. Liberty defined as self-government, as participation 
in an order in which one obeys only the law he helps to make, is liberty 
as a public matter, the protection of which is precisely the guarantee to 
each of a measure of participation formally equal to that of every other. 
In sum, private liberty need not entail equality, but public liberty must. 
And in public liberty, the essential component of that guarantee is the 
first amendment.

The concept of public liberty may be clarified by reference to the dis
tinction between the liberty of speaking and the liberty of acting. Why 
do we assert a very broad scope for the former and a far narrower scope 
for the latter? How do we convince an individual or a society that an 
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abrasive critic must be allowed to speak, when it would be more pleasant 
to shut him up? The argument, surely, is that the critic’s speaking is 
generally consistent with allowing equal time to others—freedom of po
litical speech permits and, for its fullest expression, requires an equal free
dom for others; freedom of action competes with the freedom of others.

The Civil Rights Demonstrator as Citizen-Critic

In the series of recent civil rights cases which exemplify the promise 
of increased influence for the public speech theory, the most dramatic 
and controversial is Cox v. Louisiana^ which, taken with Times and 
Garrison, illustrates the fundamental difficulties that confront a theory 
proposing unqualified immunity for political speech. In Times and Gar
rison the point at issue was whether the content of a certain speech—its 
material divergence from reality—would disqualify it from protection. 
In Cox the question was what to do about speech which was "mixed with 
action.” Just as Mr. Justice Brennan tempered his support in Times with 
the reservation of actual malice, so Mr. Justice Black, and indeed all the 
Court, declined to assure protection to speech entangled in activities 
which threatened legitimate social objectives.

Cox involved a street, demonstration in Baton Rouge. The Supreme 
Court, in an opinion by Mr. Justice Goldberg, reversed three separate con
victions of a civil rights leader who directed a march of approximately 
2,000 Negro students to the vicinity of Baton Rouge courthouse to pro
test the imprisonment there the day before of twenty-three other Negro 
students who had conducted sit-ins in local department stores. The Court 
unanimously reversed the conviction for breach of the peace on the basis 
of general testimony that the protest meeting was orderly until the sheriff 
ordered the demonstrators to disperse and sent his men across the street 
toward them. The charge of obstructing public passages divided the 
court seven to two, with Mr. Justice Clark joining to dismiss the charge 
only because the statute expressly excepted labor picketing from its pro
hibitions and thereby failed to assure equal protection. Although all 
members of the Court agreed that the statute against picketing near a 
courthouse was, in itself, constitutional, they reversed this particular con
viction five to four on the ground that the chief of police sanctioned the 
position which the demonstrators actually took across the street and some 
101 feet from the courthouse steps. The four dissenters, including Mr. 
Justice Black, were emphatic that the police chief’s verbal acceptance of 
the demonstrators’ presence could not be taken as relieving them of the 
obligation to obey the antipicketing law.

379 U.S. 536 (1965).
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There was no explicit reference in Cox to Times or Garrison, prob
ably because there was no verbally articulated speech on which the pickets 
were charged, although their waving placards and Cox’s exhortation for 
renewed sit-ins appeared to heighten the tension at the scene. Yet an 
urgent sense of criticism of the management of public affairs undoubtedly 
animated the demonstration. The case is of interest here because it raises 
questions about the context of public speech. For if one tries to formu
late an unqualified privilege for political discussion, he must face the 
problem of the times and places and conditions under which the speech 
occurs. He must deal with the boundary line between speech and action.

The central issues Cox raises are whether the Court’s approval in 
Times of robust, uninhibited, and vehement discussion extends to situa
tions where large crowds are involved in demonstrations in public 
streets or parks; whether, if it does, special places such as courthouses, 
legislatures, executive offices, hospitals, or churches constitute excepted 
areas wherein such discussion may be closely controlled if not forbidden 
altogether. It seems reasonably clear that the present members of the 
Court would answer both questions in the affirmative, though this prob
ably would not reflect a unanimous American public. To answer each 
question requires considerable precision, if not qualification. As the Su
preme Court tries to formulate a method for dealing with mass expres
sion, as illustrated in civil rights demonstrations, to what theory should 
the Court have recourse? Can it, in the face of its divergence in Cox, dis
cover any unifying principles?

The particular precedents for affirmative answers to these questions 
are of course numerous, and their inflections varied. The citations in 
Cox present the centrally relevant precedents concerning picketing,115 
claims upon public streets and places,116 status of pressure groups en
gaged in agitation involving the prospect of vehement discussion,117 and 
special status of certain places or proceedings calling for protection.118 
These decisions, which for the most part deal with litigation other than 
that involving subversive activities, concern the massing together of per
sons of like mind to make their point of view known and impressive to 
the public or, in our official language, to "petition for a redress of griev
ances.”119 They may be angry minorities. Thornhill and his fellow pick

115 Thornhill v. Alabama, 310 U.S. 88 (1940).
n6 Cantwell v. Connecticut, 310 U.S. 296 (1940); Schneider v. New Jersey, 308 U.S. 

147 (1939); Hague v. CIO, 307 U.S. 496 (1939).
Hi NAACP v. Button, 371 U.S. 415 (1963).
118Edwards v. South Carolina, 372 U.S. 229 (1963); Pennekamp v. Georgia, 328 U.S. 

331 (1946); Bridges v. California, 314 U.S. 252 (1941).
119 U.S. Const, amend. I.
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ets were living, working, and picketing in a company town;1'" the CIO 
was trying to organize in a "company city” where Mayor Hague was “the 
law”;1-1 Bridges was contending for justice in a United States which he 
characterized bitterly as a great prison;120 121 122 the NAACP in Virginia and 
other Southern States was working for equal treatment in a white man’s 
country.123 Are such efforts "speech,” and under first amendment pro
tection, or are they "action”?

120 Thornhill v. Alabama, 310 U.S. 88 (1940).
121 Hague v. CIO, 307 U.S. 496 (1939).
122 Bridges v. California, 314 U.S. 252 (1941).
123 NAACP v. Button, 371 U.S. 415 (1963).
124 3 1 0 U.S. 88, 104-05 (1940).
125 315 U.S. 568, 572 (1942).
126 307 U.S. 496, 517 (1939).
127 372 U.S. 229, 235 (1963).
128 Cox V. Louisiana, 379 U.S. 536, 564 (1965).
129 Thornhill v. Alabama, 310 U.S. 88, 104 (1940).

In Thornhill v. Alabama121 Mr. Justice Murphy stressed that the 
picketing was a contribution to public opinion on a matter of public im
portance—this, clearly, was "speech.” Conversely in Chaplinsky v. New 
Hampshire12'' he declined to classify "fighting words” as a socially signifi
cant exchange of ideas. In Hague v. CIO,126 127 128 Mr. Justice Roberts recog
nized the immemorial right of the people to assemble and communicate 
in public places. In Edwards v. South Carolina12' a demonstration by 
179 Negro students on the State House grounds was described in Mr. 
Justice Stewart’s opinion as speech in its “pristine form.” None of these 
was "pure speech,” like publishing a newspaper or talking on the radio, 
but all were declared to be entitled to first amendment protection.

The analysis of picketing in relation to the first amendment fre
quently has involved references to degrees of protection or to the need 
for balancing social objectives. The protection cannot be as great in such 
cases, because "speech . . . mixed with particular conduct”12s cannot enjoy 
as much freedom as pure speech. But such efforts to be "reasonable” 
tend to leave us imperfectly instructed. We must acknowledge that all 
speech is in some measure "active.” The public speech theory, in its un
qualified form, would assert, I believe, that what the first amendment pro
tects, it fully protects, and what it does not protect it leaves to be regu
lated. On this account, Thornhill’s peaceful picketing, so long as truly 
peaceful, is fully protected, for its role is to help in forming public opin
ion, indeed, it is part of the public opinion in the controversial area of 
labor relations.129 Meeting and talking in the public squares or parks is, 
once again, an essential exercise in developing the public consciousness.
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So, likewise, were Cantwell’s anti-Catholic pamphlets150 and Schneider’s 
leaflets.130 131 Insofar as these are offered in public discussion they must be 
protected. On the other hand, violent treatment of "scabs” or clashes 
with the police are not to be protected, for they are not communications 
of ideas but exercises of force. No doubt breaking up a riot may cut off 
some speaking, but the crucial practical decision that has to be made is a 
decision of kind, not of degree—whether the activity is communicating 
ideas or whether some people are imposing their wills on others.

130 Cantwell v. Connecticut, 310 U.S. 296 (1940).
131 Schneider v. New Jersey, 308 U.S. 147 (1939).
132 Indeed, an earlier opinion of Mr. Justice Brandeis could be taken as the starting point. 

Senn v. Tile Layers Protective Union, 301 U.S. 468 (1937).
133 379 U.S. at 578 (Black, J., concurring in part and dissenting in part).
134 Speaking before the National Association of Counties Conference in New Orleans 

on Monday, July 18, 1966, Vice President Humphrey told the county officials that if he 
were forced to live under the terrible conditions of city slums, "I think you'd have more 
trouble than you have had already, because I’ve got enough spark left in me to lead a 
mighty good revolt under those conditions.” Washington Post, July 19, 1966, p. A4, col. 5.

This is, I believe, the import of decisions since Thornhill.1'" Mr. 
Justice Black seems to resist such a conclusion, stating in Cox that 
"picketing, though it may be utilized to communicate ideas, is not speech, 
and therefore is not of itself protected by the First Amendment.”133 It is 
characteristic of his long and distinguished devotion to the first amend
ment that Mr. Justice Black is jealous of the employment of the amend
ment in an unqualified way and that he wishes to reserve its protections 
for what truly deserves them. But a public speech theory surely must 
accept as ingredients in forming public opinion, especially in the context 
of urgent disputes over labor or civil rights, fervent representations where 
many persons assemble to assert their common sense of outrage. It is no 
accident that the demonstration cases involve the angry, disaffected, bad- 
tempered, and bad-mannered minorities. The Vice-President of the 
United States has declared that he too would demonstrate if he were a 
Negro living in a big city ghetto.134 To have a public opinion that is re
sponsible and informed, we must assure to the under-privileged, the 
groups unequipped to manage the more literate modes of communication, 
suitable methods of public expression.

Acceptance of the precedents in Thornhill, Hague, Cantwell, and Ed
wards is, I believe, thoroughly in keeping with a public speech theory. 
Such a theory would confirm first amendment protection for labor and 
civil rights demonstrations. The activity which may attend or issue from 
such demonstrations can be controlled; there is a point at which demon
strations may break into violence and have to be dispersed. The differ
ence between an individual writer or speaker and the demonstrating 
group is not that the former just expresses opinions and the latter engages 
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in conduct with some speech thrown in; the difference is that the assem
bling and demonstrating may more readily overflow the brink into vio
lence in the presence of an opposing group or a hostile constabulary. But 
the first amendment protection is, as long as it is appropriate at all, avail
able in the same strength to the demonstration as to the voice of indi
vidual criticism.

This is indeed the only point at which I discern a dissent on the part 
of Mr. Justice Black from what I am trying to formulate as the public 
speech theory. He accepts, for conduct of which speech is merely an in
gredient, a procedure of weighing and balancing13'’ the values of the dem
onstrating group against those of other groups or the whole society. 
Insofar as conduct is concerned, where the objectives sought are private, 
he is surely right, though the term "balancing” still seems fearfully im
precise. Where, on the other hand, communication of ideas is concerned, 
it is a public objective that is at stake, and this the first amendment surely 
must protect.

The impact on the everyday public—the men in the streets—is amply 
provided for in earlier decisions which establish the privileged status of 
expression which takes this avenue to public attention. In Hague v. 
ClO'"h Mr. Justice Roberts, with Mr. Justice Black concurring, asserted 
that streets and parks

have immemorially been held in trust for the use of the public and, time 
out of mind, have been used for purposes of assembly, communicating 
thoughts between citizens, and discussing public questions. Such use of 
the streets and public places has, from ancient times, been a part of the 
privileges, immunities, rights, and liberties of citizens.135 136 137

135 Cf. Cox v. Louisiana, 379 U.S. 536, 578 (1965) (concurring opinion).
136 307 U.S. 496 (1939).
137 Id. at 515.
138 Id. at 518 (concurring opinion).
139 308 U.S. 147 (1939).

Id. at 163.

To the introduction of "privileges and immunities” Mr. Justice Stone dis
sented firmly,1 s and the theme of privileges and immunities has not— 
unfortunately, as I believe—been followed up in subsequent decisions. 
But Mr. Justice Roberts’ confirmation of the people’s right to talk in the 
streets was ratified in later cases, notably Schneider v. New Jersey,'39 
where he secured the concurrence of all the Court, except Mr. Justice Mc
Reynolds, in describing the streets as the "natural and proper places for 
the dissemination of information and opinion.”140 This claim to the 
streets must be recognized, though with the understanding that such addi-
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tional demands on the streets as traffic and public safety must be accom
modated.

Professor Kalven’s analysis141 of Cox v. Louisiana notes with some 
regret that this background of precedent was not more explicitly invoked. 
He finds the Court perhaps unduly sensitive to mob conditions and com
mitted to an implausible effort to distinguish pure speech from speech 
plus action. I defer to his sophisticated judgment on the details of the 
legal reasoning involved, and I agree with him that pure speech is an ideal 
conception. Yet, I think that I take rather more comfort from the case 
than he does. The facts of the case were that a very large crowd of pro
testers with an urgent complaint against the conduct of public affairs 
conducted a peaceful demonstration in the streets of a hostile city and ne
gotiated with the police a temporarily satisfactory procedure for their 
protest. Mr. Justice Goldberg affirmed for the Court that given the as
sent of the police to the demonstrators’ presence across the street from the 
courthouse, the group was justified in conducting their meeting, even 
though their songs were audible in the courthouse and the Negroes in the 
jail on the courthouse second floor responded. One might argue that the 
police should not have assented to the group’s presence at that particular 
place, but this is quite distinct from the general privilege of assembling in 
the street to make a grievance known.

141 Kalven, The Concept of the Public Porum: Cox v. Louisiana, 1965 Sup. Ct. Rev. 1.
142 Cox disallowed restrictions which amounted to "a system by selective enforcement of 

an extremely broad prohibitory statute.” 379 U.S. at 558. However, it approved of meas
ures "designed to promote the public convenience in the interest of all” which would "not be 
susceptible to abuses of discriminatory application.” AZ. at 554. Hence, the Court concluded, 
"a State has a legitimate interest in protecting its judicial system from the pressures which 
picketing near a courthouse might create.” Id. at 562.

The right to demonstrate in the streets raises the problem of "special 
places”—the courthouse, the legislative chamber, the hospital, the church, 
and the academic meetinghall. The opinions in Cox do not, in dealing 
with this problem, make any express reference to Times or to the concep
tion of the sovereign citizen-critic. Yet there is intimated a set of pro
cedural principles to manage the achievement of fair and free public ex
pression.142 Few would resist prohibition of political meetings within a 
given distance of a hospital—notably within hearing distance. Political 
speech may be affirmed as protected by the first amendment without in
sisting that sick people must listen to it. If the essential criterion is the 
ability of people freely to listen or not and to reply or not as they choose, 
then the hospitalized may be protected against loud noises without loss 
of political freedom.

The problems of demonstrations near legislative halls are best exem
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plified in Edwards v. South Carolina^ There the Court dismissed a ver
dict against Negro students who marched to the State Capitol grounds and 
had been arrested for breach of the peace after they refused to disband. 
Mr. Justice Stewart, speaking for all the Court except Mr. Justice Clark, 
found the demonstration a classic instance of the principle of peaceful 
petition.143 144 The record does not report any reaction from the legislature, 
nor was any interest in particular legislation indicated. Presumably the 
demonstrators went to the state house grounds simply because they were 
in Columbia, and they were permitted to go there because there was no 
statute prohibiting such gatherings. It is not clear that all the Court 
would have held or even that Mr. Justice Black would have held that 
South Carolina could constitutionally draw a statute prohibiting all such 
meetings. In Cox v. Louisiana, Mr. Justice Black said that, in his under
standing, the Edwards ruling did not commit the state or private persons 
to a constitutional duty "to supply a place for people to exercise freedom 
of speech or assembly.”145 Here indeed, Mr. Justice Black is speaking for 
the freedom of the parties demonstrated against, whether the legislature 
or—as in Bell v. Maryland146—a private restaurant.

143 372 U.S. 229 (1963).
144 W. at 235.
145 379 U.S. at 578-79 (concurring opinion).
146 378 U.S. 226 (1964).
147 Martin v. Struthers, 319 U.S. 141, 146 (1943).
148 See Harrington, The Other America (1963). The principal lesson of this 

book is that the "other America,” an America without an adequate voice, exists.

Although it is clear that the public speech theory which I have been 
expounding closely follows Mr. Justice Black’s interpretation of the first 
amendment, there is need to say more on the duty to provide a place for 
speaking. It is not the case, as he has elsewhere noted,14' that minority 
groups have easy access to public opinion.148 In principle, the minorities 
under a public speech theory must enjoy such access and as far as possible 
enjoy it as extensively as the majority. They must have places to meet, to 
march, to demonstrate, to petition. They need not have every place, but 
some place appropriate to their activity is requisite. Most importantly, 
the place and the circumstances must be as far as possible of their own 
choosing. It is not sufficient to provide an American version of Lon
don’s Hyde Park, a kind of political zoo where queer political animals 
are on display. The essential point about the streets and the public 
places is that, independently of where the state thinks one should go, 
there is latitude to go where one will, except for minimal and equal rules 
of traffic and public convenience. The principle then about the "special 
places” is that it is their exception from the general rule of equal access



258 The Georgetown Law Journal [Vol. 55: 234 

that must be justified. This is, conceivably, consistent with Mr. Justice 
Black’s negative proposition, if his position is restricted to holding that 
such special places can, subject to equal protection, be reserved from 
free assembly.

The most special of the "special places” is indeed the courthouse. 
As Professor Kalven put it, the Court united most explicitly in Cox on the 
proposition that "you cannot picket the courthouse.”149 150 151 152 The rationale for 
this is as apparent under the public speech theory as under any other. 
Statutes which were passed initially to stop Communist protest picketing 
of courts in the 195O’s fairly express the sense of the community that 
justice must be secured by processes free of undue pressure. And yet, the 
Cox case hardly tells us exactly what "picketing near the courthouse” 
means—whether, if 101 feet from the steps is "near,” a gathering a block 
away also would be "near,” and so on. Is the decision to be left to police 
discretion? Are any demonstrations in the city during a trial improper?

149 Kalven, The Concept of the Public Forum: Cox v. Louisiana, 1965 SUP. Ct. Rev. 
1, 30.

150 3 1 4 U.S. 252 (1941).
151 328 U.S. 331 (1946).
152 3 79 U.S. at 564.
153 Kalven, The Concept of the Public Forum: Cox v. Louisiana, 1965 Sup. Ct. Rev. 

1, 23-25.

The notable precedents involving criticism of judicial proceedings are 
Bridges v. California '"" and Pennekamp v. Florida™1 In his Cox opinion 
Mr. Justice Goldberg characterized the criticisms in those cases as involv
ing "free speech alone” rather than, as Cox’s activity, "expression mixed 
with particular conduct.”1“2 But this distinction is manageable only as a 
matter of degree or emphasis. A critical telegram from a powerful labor 
union leader like Bridges may in fact be more menacing in its forecast of 
general labor unrest than the placards of pickets in courthouse square. 
Granted that the integrity of judicial procedure must be maintained, espe
cially for the protection of minorities, so must the integrity of the process 
of public criticism. If the latter is on occasion mixed with conduct, so is, 
in a practical sense, the former. Probably the best resolution that can be 
achieved for any given location would be a specific designation of places 
and times within which demonstrations are permissible.

In his discussion of Cox v. Louisiana, Professor Kalven suggests the 
propriety of trying to formulate a set of rules for the public forum com
parable to those of the classic town meeting.153 But in some ways the 
town meeting model is not wholly apposite. Our public discussions run 
a gamut from the very precisely structured court of law, to the parliamen
tary procedures of legislatures, to the partially ordered debates at election 
times, to the far wider and more open exchange of opinion in streets,
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press, mass media, churches, and the arts.10 ’ In all of these, the conduct 
of public affairs is canvassed and appraised; in all, everyone must be per
mitted through relevant means to have his say.

The notable difference between the public discussion at large and the 
town meeting is that the former has no moderator. There is no single 
person to keep feelings in check, no one to say who is in order and who 
is not. The only kind of moderation available in cases where the peace is 
breached or other offenses are committed is that maintained by the police. 
The assumption is that if public opinion becomes unduly one-sided there 
will be replies to reduce the imbalance. Typically the courts enter the 
picture when political criticism is restrained, perhaps justly, on the ground 
that it has merged with antisocial conduct.

It is the openness of the general discussion that establishes as the nor
mal rule the immunity from restraint of words as words. Negatively, 
words do not coerce, however much, as Holmes said, they may stir our 
spirits.105 Positively, words are always the bearers of general ideas, the 
carriers of proposals for the kind of society we believe ours should be. We 
restrict utterance drastically in courts, in churches, in schools, in legisla
tures, but in the grand public forum we are committed to follow the rule 
that everyone must have his say. And while we welcome the contem
porary participation of government in the public forum, we do so only 
on the premise that its role will not be so massive as to prejudice the 
participation of private parties.

is4 See generally Tussman, Obligation AND THE Body Politic (I960).
135 Gitlow v. New York, 268 U.S. 652, 673 (1925) (dissenting opinion).

The special theme of robust and vehement discussion has been, in 
principle, already touched upon in the preceding points. Just as the 
civil rights agitation brought a fresh impetus for reflection on public 
speech, so too has it brought urgent and distressing new problems. It 
is attractive indeed to propose that arguments should be moved off the 
streets where they will lead to rioting and brought into the courts where 
vehemence and bad temper are muted. Of course, we should like to 
infuse all public exchange with judicial impartiality, but the import of 
a public speech theory and the substance of the Cox decision is that 
men who are angry deserve a hearing and that redress of their grievances 
is not readily achieved without a hearing as nearly as possible on their 
own terms. They will not, as their grievances go deeper, accept easily a 
moderator appointed by the "authorities”; the public must provide them 
the maximum latitude to find their own terms of procedure.

The paradox of the modern industrial society is that public inter
vention in public discussion is bound to be massive and often insensitive. * *
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John Stuart Mill’s warnings150 about the oppressiveness of government 
influence on freedom of thought are presently confirmed. Now, against 
Mill’s advice, our education is effectively all public in its financing, and 
our facilities for disseminating expression of opinion are under close 
governmental supervision. We confront the immensely difficult task 
of trying to maintain the capacity for honest indignation in our citizens 
even when it challenges the fairness of our fundamental political insti
tutions. Short of the direct exercise of force, it would seem that a 
public speech theory would provide unqualified hospitality and special 
facilities, where needed, on an equal basis to political views of every 
kind.

156 Mill, On Liberty (Oxford ed. 1947).
157 249 U.S. 47, 52 (1919).
158 274 U.S. 357, 372 (1927) (concurring opinion).
159 341 U.S. 494, 561 (1951) (concurring opinion). 
i«9 340 U.S. 315 (1951).
«I 315 U.S. 568 (1942).

Conclusion: What Is Public Speech?
The broad question of whether there is ground for anticipating in

creased emphasis on the public character of protected speech has been 
answered here, doubtless, as much on hope as on evidence from past 
decisions, but that evidence is not inconsequential. With a view to sug
gesting the character of new evidence that may bear on the question, 
it seems in order to offer the following tentative suggestions about a 
fully articulated public speech theory.

The theory would attempt to respond to the intellectual considera
tions reflected in the criteria employed by the Supreme Court since 1919. 
It would acknowledge the validity in Mr. Justice Holmes’ conception in 
Schenck v. United States1'" of words used with "the effect of force.” It 
would acknowledge that the concept of clear and present danger is tenable 
insofar as the danger specified is literally that which comes when 
"speech cannot be met with speech,” as Mr. Justice Brandeis stipulated 
in Whitney v. California.1™ It would, in other words, employ the 
"danger” test only, as Mr. Justice Jackson suggested in Dennis v. 
United States,10'1 for those heated confrontations in the streets where 
words lose their immunity as they move directly into violent activity.

Although it is proper to remove from the protections of public speech 
those "fighting words” which transform the exchange from thought to 
coercion, still the Supreme Court’s decisions in Feiner v. New York160 
and Chaplinsky v. New Hampshire™1 are not very plausible applications 
of this rule. Both speakers had serious complaints against public offi- 156 157 158 159 



1966] Public Speech 261

cials; in both cases it appears that the public authorities could have 
controlled the situation without subjecting the speaker to criminal pros
ecution for what he said. A similar argument would suggest, as did 
Mr. Justice Douglas in Garrison™1 the overruling of Beauharnais v. 
Illinois™1 since the offense of group libel of which the petitioner had 
been convicted was not shown to have brought the community to 
the brink of violence.

The tests of "balancing” and of "preferred position” seem incom
patible with a complete public speech theory, so far as they suggest 
limitations on public speech. They would appear to propose that we 
balance the Constitution against a threatened evil, or that we prefer the 
Constitution to some alleged good. Balancing and preferring assume 
as a prior condition of their existence a body politic which balances and 
prefers, and public discussion is precisely such a body politic in action.

Judicial self-restraint, by the same token, expressing the most re
fined conscience of our judiciary, cannot be practiced when constitutional 
essentials are in jeopardy. It is doubtful that in principle there is much 
disagreement about judicial self-restraint; it is invoked in the light of a 
particular conclusion about the merits of the particular issue at hand.

The concept of "redeeming social importance” as developed by Mr. 
Justice Brennan in Times and Garrison, and as previously expounded in 
Roth v. United States™*  is admissible in a public speech theory only as 
it is restated as "political importance.” I do not mean to play on 
words here; indeed, I believe that in such a restatement we move into 
that absolutist protection of words and writings which is the position 
espoused by Mr. Justice Black and with which Mr. Justice Brennan takes 
issue. I believe that the shift from "social” to "political” is mandatory 
in theoretical terms and that the adjective "redeeming” adversely colors 
the tone adopted toward public discussion. The valid element in the 
position expressed in the "redeeming social importance” view is that 
ideas count; that ideas are different from advertisements of goods for 
sale or from character assassinations of private persons. But the term 
"redeeming” implies that ideas have to win their welcome in public dis
cussion, whereas in fact they belong there by express command of the 
first amendment. In exchange of ideas political society begins. Again, 
the term "social” conveys—and I believe this intrinsic to Mr. Justice 
Brennan’s thinking—dependence on a social morality which cannot be 
common to the American people at large. The only social morality 
which it seems proper to affirm for our complex public life is the formu

la 379 U.S. at 82.
163 343 U.S. 250 (1952).
164 354 U.S. 476 (1957).
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lation and resolution of our political questions expressed in the Con
stitution. In his practical decisions, indeed, Mr. Justice Brennan ap
pears substantially to agree with this view.

Constitutional principles, in our way of life, are political and not 
social. For an idea to have social importance it must be anchored in the 
morality by which a particular group in our society lives. The political 
is what the groups may have in common. The different groups with 
their several moralities do confirm their common participation in our 
political life in specified public undertakings. It is the importance of 
what people do in making these undertakings wise and responsible that 
qualifies them for independence from government interference. Much 
of what people do socially is a matter of no political significance; to 
exert a claim upon our constitutional protections, a social undertaking 
must become identified with a political undertaking.

Having stressed the political reference in the public speech theory, 
we must now consider, in addition, how the theory is to address those 
problems of first amendment interpretation which are not, on their face, 
political in the accepted sense of the term. Is the unqualified freedom 
asserted for the citizen-critic available for aesthetic or religious expres
sion? And is there in the theory any protection for wholly private 
thoughts and expressions?

There seems little reason to believe that a public speech theory would 
sanction any restraints on aesthetic expression. Wholesale dealings in 
pornography or sadistic movies sold to teenagers may introduce ele
ments of incitement to crime and so exceed the pale of discussion of 
ideas. But in general, it is precisely the advocacy of a certain kind of 
life which offends the censors, and such advocacies surely are in the 
realm in which individuals can freely receive counteridea and counter
argument. The public speech theory thus sides with Mr. Justice Black 
and Mr. Justice Douglas in the recent censorship cases.

Though it is perhaps injudicious to introduce the immensely com
plex and unresolved problem of the freedom of religious expression, 
it seems proper to refer to that emphasis on equality which was noted 
in connection with the civil rights cases. Though all of us are in and 
of the public, are we all equally involved in religious thought and ex
pressions? Yes, if we take this to include the most general of world 
views about man’s situation and prospects in a universe165 he did not 
make. If this is so, then the first rule of a public speech theory is that 
all such views must have a fair chance. This is why government 

165 Cf. United States v. Seeger, 380 U.S. 163 (1965).
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must not weight the scales by establishing any religion; equally, this is 
why the free exercise of religion must not be abridged.166 167 168

166 In a discussion with Professor Edmund Cahn concerning the Bill of Rights, Mr. Jus
tice Black listed political freedom and religious freedom as coordinate concerns. Justice 
Black and First Amendment "Absolutes": A Public Interview, 37 N.Y.U.L. REV. 549, 
559 (1962).

167 3 81 U.S. 479 (1965). Directors of the Planned Parenthood League of Connecticut 
were convicted as accessories for prescribing contraceptive devices for married persons in vio
lation of a state criminal statute. The Court held the statute unconstitutional as an invasion 
of the rights to marital privacy.

168 E.g., Wilkinson v. United States, 365 U.S. 399, 415 (1961) (Black, J., joined by Doug
las, J., dissenting); id. at 423 (Douglas, J., joined by Warren, C.J., and Black, J., dissenting); 
Barenblatt v. United States, 360 U.S. 109, 134 (1959) (Black, J., joined by Warren, C.J., and 
Douglas J., dissenting).

I turn finally to touch briefly on the relation between a public 
speech theory and the troubling theme of privacy. In Griswold v. 
Connecticut''" the "first amendment wing” of the Court divided 
sharply, Justices Douglas and Goldberg defending a right of privacy 
as issuing from a kind of collective penumbra surrounding the Bill of 
Rights, while Mr. Justice Black denied that any such right can be 
extracted from the language of the Bill of Rights. On the other hand, 
Justices Black and Douglas in general have united in affirming the 
impropriety of requiring witnesses before congressional investigating 
bodies to testify on political matters.168

A public speech theory, which bases first amendment protection on 
the essential role of the citizen-critic, has difficulty in arguing for a right 
to privacy as such. Such a right may be fairly asserted in an individ
ualistic philosophy like that of natural rights, but a view based on the 
process that creates a self-governing public cannot logically plead 
private privilege for itself. A public speech theory must extend beyond 
the constitutional interpretations laid down by courts to include prescrip
tions for the protection and promotion of public discussion by execu
tive and legislative authorities as well. Those authorities are custodians 
of constitutional fundamentals, as indeed is every citizen-critic. The 
interpretation of the first amendment must fall within, and be respon
sive to, our most difficult and important enterprise—the self-education of 
a self-governing public.
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1 Office of Communication of the United Church of Christ v. FCC, 359 F.2d 994 (D.C. 
Cir. 1966). The Second Circuit has recently reached approximately the same result. Scenic 
Hudson Preservation Conference v. FPC, 354 F.2d 608 (2d Cir. 1965), cert, denied, 384 U.S. 
941 (1966).

2 359 F.2d 994 (D.C. Cir. 1966) (Burger, J.; McGowan, Tamm, JJ.).
3 E.g., City of Atlanta v. Ickes, 308 U.S. 517 (1939); Tennessee Elec. Power Co. v. TVA, 

306 U.S. 118 (1939); Duke Power Co. v. Greenwood County, 302 U.S. 485 (1938); Alabama 
Power Co. v. Ickes, 302 U.S. 464 (1938); The Chicago Junction Case, 264 U.S. 258 (1924); 
Edward Hines Yellow Pine Trustees v. United States, 263 U.S. 143 (1923); Massachusetts v. 
Mellon, 262 U.S. 447 (1923). See generally 3 Davis, Administrative Law Treatise §§ 
22.01-.04 (1958).

After examining the role that economic injury has played in the law of 
standing, Mr. Singer approves of its demise in the Church of Christ case. 
The author, however, finds erroneous the court’s holding that an eviden
tiary hearing is necessary when there are no disputed questions of fact; in 
confunction with the new liberalized rules of standing, it may impede the 
efficiency of administrative agencies.

Of the many intricate and often obscure doctrines of administrative 
law, few are as complex and confused as the law of "standing to 
sue”: who may intervene in or appeal from an administrative proceed
ing. In a recent opinion, the United States Court of Appeals for the 
District of Columbia Circuit indicated that it may be on its way to 
solving many of the problems of standing by opening the judicial and 
administrative doors to almost anyone who would like to enter.* 1 
While initiating this commendable advance in the law of standing, the 
court simultaneously demonstrated a remarkable misunderstanding of 
the nature of the administrative process by requiring an agency to hold 
an evidentiary hearing in a case in which there were no disputed ques
tions of fact. These two aspects of Office of Communication of the 
United Church of Christ v. FCC2 comprise the subject matter of the 
following discussion.

The Sanders Doctrine

Although numerous cases3 considered the question of standing be
fore the Supreme Court’s decision in FCC v. Sanders Bros. Radio Sta-
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tion*  that case marks the beginning of the modern law of standing in 
federal administrative law.4 5 The actual holding of Sanders is clear— 
a licensee of an existing radio station had no legal right to be free 
from competition which might result from the grant of a license to a 
competitor,6 7 although the holder of a license had, under the statutory 
provision involved,' standing to challenge on appeal the Federal Com
munications Commission’s grant of a license to a competing licensee. 
The Court, in cryptically explaining its reasoning, left the opening 
through which confusion poured:

4 309 U.S. 470 (1940).
5 See 3 Davis, op. cit. supra note 3, § 22.04; Jaffe, Judicial Control of Adminis

trative Action 515-28 (1965).
« 309 U.S. at 476.
7 Section 402(b)(2) of the Communications Act of 1934, which was involved in this 

case, provided that judicial review of an FCC order may be obtained by "any . . . person 
aggrieved or whose interests are adversely affected . . . .” 48 Stat. 1093 (1934), as
amended, 47 U.S.C. § 402(b)(6) (1964).

s 309 U.S. at 477.
9 See, e.g., Perkins v. Lukens Steel Co., 310 U.S. 113 (1940); Tennessee Elec. Power 

Co. v. TVA, 306 U.S. 118 (1939); Alabama Power Co. v. Ickes, 302 U.S. 464 (1937).
10 Professor Jaffe agrees that the Sanders case stands on statutory grounds, but asserts 

that the decision "influences the reading of the other statutes and of the common law.” Jaffe, 
Standing to Secure Judicial Review: Private Actions, 75 Harv. L. Rev. 255, 272 (1961). 
While the former part of the statement is correct, Professor Jaffe cites no authority to sus
tain the proposition that the case has had an influence on the common law of standing. 
Later in the article, /W. at 281-82 n.84, he cites Doehla Greeting Cards, Inc. v. Summerfield, 
116 F. Supp. 68 (D.D.C. 1953), as being in accord with the advance of the common law of 
standing. But that case rested on first and fifth amendment grounds; it is accepted law that 
a deprivation of a personal constitutional right is a sufficient invasion of a legal right for 
standing. See School Dist. v. Schempp, 374 U.S. 203 (1963); Engel v. Vitale, 370 U.S. 421 
(1962); Zorach v. Clauson, 343 U.S. 306 (1952). See generally 3 Davis, op. cit. supra 
note 3, § 22.04.

As will be argued later, notes 62-64 infra and accompanying text, one of the important 
aspects of Church of Christ is that, unlike past decisions, it may influence the "federal 
common law” of standing.

Congress . . . may have been of [the] opinion that one likely to be 
financially injured by the issue of a license would be the only person 
having a sufficient interest to bring to the attention of the appellate 
court errors of law in the action of the Commission in granting the li
cense. It is within the power of Congress to confer such standing to 
prosecute an appeal.8

Courts soon began thrashing out the scope of the Sanders holding. 
Traditional common-law standing demanded the invasion of a legally 
protected right before a person could obtain judicial review of an official 
act.9 Since Sanders was explicit in denying the existence of a legal 
right, the Court clearly premised existence of standing upon the con
trolling statutory provision that a "person aggrieved or whose inter
ests are adversely affected” could seek judicial review of a Commission 
order.10



266 The Georgetown Law Journal [Vol. 55: 264

Initially there was a question whether the "person aggrieved” statute 
created a new legal right or a new form of standing which was 
not dependent upon the violation of a legal right. In writing for the 
Court in Scripps-Howard Radio, Inc. v. FCC,™ Mr. Justice Frankfurter 
stated: "The Communications Act of 1934 did not create any new private 
rights. The purpose of the Act was to protect the public interest in com
munication. . . . [T]hese private litigants have standing only as repre
sentatives of the public interest.”11 12

11 316 U.S. 4 (1942).
12 Id. at 14. Recently the Second Circuit, in an ambiguous holding, indicated that the 

party-aggrieved portion of the Federal Power Act might create new legal rights. Scenic 
Hudson Preservation Conference v. FPC, 354 F.2d 608, 616 (2d Cir. 1965), cert, denied, 
384 U.S. 941 (1966).

13 134 p.2d 694 (2d Cir.), vacated as moot, 320 U.S. 707 (1943).
11 Section 6(b) of the Bituminous Coal Act of 1937 provided: "Any person aggrieved by 

an order issued by the Commission in a proceeding to which such person is a party may ob
tain a review of such order . . . .” Ch. 127, § 6(b), 50 Stat. 85 (1937). (Emphasis added.)

15 Courts have generally refused to apply the rationale of Sanders w'hen there is no statu
tory provision allowing review for a person aggrieved. See United Milk Producers v. Benson, 
96 U.S. App. D.C. 227, 225 F.2d 527 (1955); Kansas City Power & Light Co. v. McKay, 96 
U.S. App. D.C. 273, 225 F.2d 924, cert, denied, 350 U.S. 884 (1955); International Union of 
Elec. Workers v. Underwood Corp., 219 F.2d 100 (2d Cir. 1955).

16 See Note, 104 U. Pa. L. Rev. 843, 844-45 (1956).
17 See, e.g., FCC v. NBC (KOA), 319 U.S. 239 (1943); American Communications Ass’n 

v. United States, 298 F.2d 648 (2d Cir. 1962); Brown Telecasters, Inc. v. FCC, 110 U.S. 
App. D.C. 127, 289 F.2d 868, cert, denied, 368 U.S. 916 (1961); Philco Corp. v. FCC, 103 
U.S. App. D.C. 278, 257 F.2d 656 (1958), cert, denied, 358 U.S. 946 (1959); Colorado Radio 
Corp. v. FCC, 73 U.S. App. D.C. 225, 229, 118 F.2d 24, 28 (1941); 68 Yale L.J. 783, 788- 
89 (1959).

Of all the cases immediately following Sanders, the most influential, 
and probably the best reasoned interpretation of the Court’s opinion, is 
that of the Second Circuit’s Associated Indus., Inc. v. Ickes,13 in which 
Judge Frank formulated the theory of private attorneys general. On a 
petition of an association of coal consumers to review an order of the 
Bituminous Coal Division of the Department of the Interior which in
creased minimum prices, the court denied a motion to dismiss for lack 
of jurisdiction, holding that the association was a person aggrieved 
within the meaning of the Bituminous Coal Act, which contained the 
same phraseology that Sanders interpreted.14 * Both elements of the San
ders case—economic injury and statutory authorization—were analyzed 
in Associated Industries™ which, supplemented by Scripps-Howard, 
became the law: a private litigant has standing under an aggrieved 
person statute16 to challenge an administrative order if he can show 
possible economic injury arising therefrom. This injury is not enough 
to sustain the challenge; he must show some detriment to the public 
interest before the agency order will be disturbed.17 A party’s private 
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economic injury serves only as a springboard by which he may attempt 
to raise public-interest issues in order to set aside the challenged action. 
He is a private attorney general who protects the public interest.

Although the concept of standing to vindicate the public interest was 
made fairly clear by the Sanders line of cases, what type of injury 
would be sufficient to empower a private party to vindicate the public 
interest remained clouded. While Sanders focused more on the exist
ence of a substantial interest18 19 than on the idea of an economic injury, 
the courts have generally considered some form of economic injury 
essential for standing to vindicate the public interest.10 Although few 
of the opinions articulate their reasoning,20 the apparent rationale of 
this requirement is that only those economically injured have suffi
cient motivation to vigorously defend the public’s interest.21

is See 309 U.S. at 476.
19 See, e.g., Southwestern Publishing Co. v. FCC, 100 U.S. App. D.C. 251, 243 F.2d 

829 (1957); Clarksburg Publishing Co. v. FCC, 96 U.S. App. D.C. 211, 225 F.2d 511 
(1955); Mansfield Journal Co. v. FCC, 84 U.S. App. D.C. 341, 173 F.2d 646 (1949). It has 
been held that the threat of future economic injury is sufficient to make a person an ag
grieved party. E.g., California v. FPC, 353 F.2d 16 (9th Cir. 1965); Lynchburg Gas Co. v. 
FPC, 119 U.S. App. D.C. 23, 336 F.2d 942 (1964).

The courts have also conferred party-aggrieved status upon competing stations where the 
grant of a new license creates electrical interference. NBC (KOA) v. FCC, 76 U.S. App. D.C. 
238, 132 F.2d 545 (1942), ajj’d, 319 U.S. 239 (1943). These electrical interference cases 
should not be read as doing away with the necessity of economic injury, for implicit in all of 
them is the realization that the interference modifies the licensee’s license by reducing the 
number of potential listeners and thus reducing potential revenues. See, e.g., Interstate Broad
casting Co. v. FCC, 109 U.S. App. D.C. 190, 285 F.2d 270 (I960); Metropolitan Television 
Co. v. United States, 95 U.S. App. D.C. 326, 221 F.2d 879 (1955).

20 In his opinion in NBC (KOA) v. FCC, supra note 19, for the court of appeals, Justice 
Rutledge squarely held that Sanders does not make "economic injury the sole criterion of 
status to appeal . . . .” Id. at 240, 132 F.2d at 547. He reasoned that persons other than 
those economically injured would be sufficiently motivated to present a vigorous defense of 
the public interest. Id. at 240-41, 132 F.2d at 547-48. Justice Miller in his dissent, on the 
other hand, viewed economic injury as an easily identifiable line to determine a party’s stand
ing. Id. at 258-59, 132 F.2d at 565-66. On review, the Supreme Court did not directly 
decide this question, but instead held that an allegation of substantial electrical interference 
which would result in the implied modification of an existing- license was sufficient to bring 
the licensee within the statutory guarantee of a hearing. 319 U.S. at 247.

21 See generally Jaffe, Judicial Control of Administrative Action 522-25 (1965); 
Note, Competitors’ Standing to Challenge Administrative Action Under the APA, 104 U. PA. 
L. Rev. 843, 845-46 (1956).

The Law of Standing—Requirement of Economic Injury

Although the courts accepted the proposition that some infringe
ment of a pecuniary interest was a prerequisite for standing, the quan
tum of economic injury required was never clearly defined; they readily 
accepted the concept of public-interest standing and strove, wherever 
possible, to find some economic injury no matter how small. The Dis
trict of Columbia Circuit initiated a significant expansion of the San-
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ders doctrine by allowing union members employed by a firm which 
competed with the beneficiary of a Federal Power Commission order 
to challenge that order22 even though the firms did not sell the same 
commodity or service, as had been the case in Sanders. Finding the 
competing firms to be parties aggrieved by the FPC order, the court 
said the interests of the unions were just as substantial as those of the 
competing companies.23 The next development in the law of standing 
came when the Second Circuit, again through Judge Frank, held, with
out citing any authority, that one consumer of oleomargarine was ad
versely affected by an order of the Federal Security Administrator allow
ing manufacturers to use either natural or artificial vitamin A in their 
product without disclosing which was used.24 The court’s decision ap
parently rested on the idea of statutory authority since there was no 
apparent legal right that had been infringed. It is the only decision of 
its kind, and the lack of articulated reasoning has labelled it as a mav
erick in the law of standing.25 *

22 National Coal Assn v. FPC, 89 U.S. App. D.C. 135,191 F.2d 462 (1951).
23 Id. at 138, 191 F.2d at 466.
24 Reade v. Ewing, 205 F.2d 630 (2d Cir. 1953).
25 This case has never been used as precedent for allowing standing to a person simply 

because he was a consumer.
20 Washington Dep’t of Game v. FPC, 207 F.2d 391 (9th Cir. 1953), cert, denied, 347 

U.S. 936 (1954). The standing question was apparently not considered seriously by the 
court, and its disposition of the issue in a footnote, id. at 395 n.ll, is hardly illuminating. The 
reading given it here in the text is the most generous possible.

27 City of Pittsburgh v. FPC, 99 U.S. App. D.C. 113, 237 F.2d 741 (1956). See also 
United States v. Public Util. Comm’n, 80 U.S. App. D.C. 227, 151 F.2d 609 (1945).

28 International Union of Elec. Workers v. United States, 108 U.S. App. D.C. 97, 280 F.2d 
645 (I960). This case also involved allegations of injury to health, but the court specifically 
chose not to rely on these grounds for standing, electing to rest on the tenuous grounds men
tioned in the text. Id. at 98-99, 280 F.2d at 646-47.

29 See, e.g., Philco Corp. v. FCC, 103 U.S. App. D.C. 278, 257 F.2d 656 (1958), cert, 
denied, 358 U.S. 946 (1959); Comment, Standing To Protest and Appeal the Issuance of 
Broadcasting Licenses: A Constricted Concept Redefined, 68 Yale L.J. 783 (1959).

Later cases recognized the right of towns to challenge a Federal 
Power Commission grant of authority to build a dam on the theory of 
injury to fishing grounds,25 of a consumer city to challenge an FPC 
order allowing an increase in gas rates,27 and of homeowners to contest 
an order which might have resulted in lowering the property values of 
their homes by allowing an improperly constructed nuclear plant to be 
built in a residential area.28 All of these cases involved at least some 
tenuous economic interest which was threatened by the administrative 
order, although the slight financial harm often bore scant relation to the 
questions raised in the appellate court.29 The trend toward allowing 
any economic harm to suffice for standing culminated in Bebchick 
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v. Public Util. Comm’n® in which an individual transit rider was al
lowed to challenge an order increasing transit rates in the District of 
Columbia.

By the early 1960’s, the Sanders doctrine had been expanded into 
other fields and extended to other persons besides competitors.* 31 32 33 The 
need for statutory authority3" and some economic interest, however 
small, remained. This was particularly true with the Federal Com
munications Commission, where to have standing a petitioner had to 
establish some degree of economic injury'3 or electrical interference.34 
Numerous cases after Sanders allowed a person who did not suffer the 
invasion of a legal right to seek judicial review, but these cases depended 
exclusively on statutory provisions—the common law of standing 
remained static. It was against this backdrop that the United States 
Court of Appeals for the District of Columbia Circuit handed down 
Office of Communication of the United Church of Christ v. FCC?5 * * hold
ing that listener groups, without any showing of economic injury or 
violation of a legal right, were "parties in interest” with standing to 
intervene in FCC proceedings and to appeal orders which they felt ad
versely affected them.38

so 109 U.S. App. D.C. 298, 287 F.2d 337 (1961).
31 See, e.g., Natural Gas Pipeline Co. of America v. FPC, 253 F.2d 3 (3d Cir.), cert, 

denied, 357 U.S. 927 (1958) (consumer granted standing); City of Pittsburgh v. FPC, 99 
U.S. App. D.C. 113, 237 F.2d 741 (1956) (consumer granted standing).

32 See Kansas City Power & Light Co. v. McKay, 96 U.S. App. D.C. 273, 225 F.2d 924, 
cert, denied, 350 U.S. 884 (1955); International Union of Elec. Workers v. Underwood Corp., 
219 F.2d 100 (2d Cir. 1955).

33 See, e.g., Interstate Broadcasting Co. v. FCC, 109 U.S. App. D.C. 190, 285 F.2d 270 
(1960); Philco Corp. v. FCC, 103 U.S. App. D.C. 278, 257 F.2d 656 (1958), cert, denied 
358 U.S. 946 (1959); Northern Pac. Radio Corp., 23 P & F Radio Reg. 186 (1962); Gordon 
Broadcasting, Inc., 22 P & F Radio Reg. 236 (1962).

34 See, e.g., Capitol Broadcasting Co. v. FCC, 116 U.S. App. D.C. 370, 324 F.2d 402 
(1963); Rounsaville of Louisville, Inc. (WLOU) v. FCC, 114 U.S. App. D.C. 275, 314 F.2d 
280 (1963).

35 359 F.2d 994 (D.C. Cir. 1966).
Id. at 1000-06. The person-aggrieved provision of 48 Stat. 1093 (1934), as amended, 

47 U.S.C. § 402(b)(6) (1964), governing judicial review of Commission orders, has been 
construed by the Commission and the courts to be synonymous with "the party in interest” 
requirements for intervention, 66 Stat. 715 (1952), as amended, 47 U.S.C. § 309(d)(1)
(1964). E.g., Metropolitan Television Co. v. FCC, 95 U.S. App. D.C. 326, 221 F.2d 879
(1955); Camden Radio, Inc. v. FCC, 94 U.S. App. D.C. 312, 220 F.2d 191 (1954); Capitol

The Church of Christ Case—Elimination of

Economic Injury as a Prerequisite for Standing

An understanding of the factual situation of the Church of Christ 
case is essential to an understanding of its revolutionary character. After
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the Meredith episode at the University of Mississippi,3' the Federal 
Communications Commission, acting on the complaints of listeners, 
initiated an investigation of southern broadcasters to determine whether 
they were violating the Commission’s fairness doctrine. This doc
trine requires broadcasters to afford roughly equal opportunities to 
proponents of both sides of controversial issues.* 37 38 While this investiga
tion was being conducted, station WLBT in Jackson, Mississippi, one 
of the broadcasters being investigated, applied for renewal of its tele
vision license.39 More than a year after this application was filed, the 
Office of Communication of the United Church of Christ at Tougaloo 
filed a petition to intervene and to deny the renewal.40 The church 
made two principal allegations: the station had not served the needs 
of the Jackson Negro community41 and the station had consistently 
violated the fairness doctrine by presenting only a segregationist view
point on current events and refusing to grant certain of the church mem
bers an opportunity to reply.42

Broadcasting Co., 17 F.C.C. 86, 8 P & F Radio Reg. 229 (1952); Kansas State College of 
Agriculture & Applied Science, 8 P & F Radio Reg. 261 (1952).

In Church of Christ, the court stated: “All parties seem to consider that the same stand
ards are applicable to determining standing before the Commission and standing to appeal 
a Commission order to this court. . . . We have therefore used the cases dealing with standing 
in the two tribunals interchangeably.” 359 F.2d at 1000 n.8.

37 In September 1962, James Meredith began his attempt, which eventually succeeded, to 
integrate the University of Mississippi. Although his admittance had been ordered by the 
federal courts, his entrance was met with prolonged civil unrest and turmoil. At this time, 
the FCC received complaints concerning the news coverage of these events by the local stations, 
one of which was WLBT. Id. at 998.

38 Although the fairness doctrine has not been specifically enacted into the Communica
tions Act, Congress has recognized its soundness. In amending the “equal time” provision 
of the Communications Act, Congress stated that:

Nothing in the foregoing sentence shall be construed as relieving broadcasters in 
connection with the presentation of newscasts . . . from the obligation imposed upon 
them under this Act to operate in the public interest and to afford reasonable op
portunity for the discussion of conflicting views on issues of public importance.

73 Stat. 557 (1959), 47 U.S.C. § 315(a) (1964); see Applicability of the Fairness Doctrine 
to the Handling of Controversial Issues of Public Importance, 29 Fed. Reg. 10415 (1964); 
Editorializing by Broadcast Licensees, 13 F.C.C. 1246 (1949); Report and Statement of Policy 
Re: Commission En Banc Programming Inquiry, 20 P & F Radio Reg. 1902 (I960).

39 The application was made pursuant to Communications Act § 308, 48 Stat. 1084 
(1934), as amended, 47 U.S.C. § 308(b) (1964).

40 This procedure is found in 66 Stat. 715 (1952), as amended, 47 U.S.C. § 309(d) 
(1964).

41 “Need serving” is a prime consideration in FCC licensing. See, e.g., Metropolis Co., 6 
F.C.C. 425 (1938); Radio Serv. Corp., 4 F.C.C. 199 (1937); Head of the Lakes Broadcasting 
Co., 2 F.C.C. 176 (1935); cf. Greater Kampeska Radio Corp. v. FCC, 71 App. D.C. 117, 108 
F.2d 5 (1939); KFKB Broadcasting Ass’n v. FCC, 60 App. D.C. 79, 47 F.2d 670 (1931).

42 359 F.2d at 998-99-

The Commission rejected the church’s petition on the ground that 
since the petitioners alleged no economic injury, they were not "par
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ties in interest” under Section 309(d) of the Communications Act43 44 
and had no standing to intervene. This, of course, was entirely in 
accord with established judicial and administrative precedent.'11 Al
though the Commission did not allow the petitioners to intervene, it 
did find their numerous allegations of WLBT’s violation of the fairness 
doctrine to be true, and, for the first time in its history, imposed sanc
tions for such a violation.45 The order of the Commission stated that 
although it was a close question whether WLBT’s renewal application 
should be set for hearing, as a matter of policy the Commission had 
decided not to delay the application.46 The reason given was the 
urgent need for fair and equitable broadcasting in Jackson during a 
period of racial tension.4' In an attempt to insure that WLBT would 
meet its responsibility to provide such fair and equitable broadcasting, 
the Commission strictly conditioned its renewal and stressed the neces
sity for absolute adherence to the fairness doctrine.48 The Commission 
furthermore renewed WLBT’s license for only one year rather than 
the normal three-year period,49 leaving open the possibility that an 
evidentiary hearing would be held within a year to determine the de
gree to which the licensee had followed the strictures.

43 66 Stat. 715 (1952), as amended, 47 U.S.C. § 309(d) (1964).
44 See Note, Standing to Protest Before the FCC, 55 Colum. L. Rev. 209, 214 (1955); 

notes 31-34 supra and accompanying text.
45 Brief for Appellee, p. 43 [hereinafter cited as FCC Brief].
46 Lamar Life Broadcasting Co., 38 F.C.C. 1143, 1153-54, 5 P & F Radio Reg. 2d 205, 

219 (1965).
4? Ibid.
43 Id. at 1154-55, 5 P & F Radio Reg. 2d at 219-20.
49 The Commission has express power to so limit license grants or renewals. 74 Stat. 

889 (I960), 47 U.S.C. § 307(d) (1964).
so FCC Brief, p. 4 n.6.

The dilemma in which the FCC found itself in this case can be 
readily appreciated. Its investigation had disclosed that WLBT was 
hardly alone; a number of other southern licensees had consistently 
violated the fairness doctrine.50 If it set the WLBT renewal application 
for an evidentiary hearing, its docket would soon be crowded with simi
lar cases. In addition to being an administrative burden, the scheduling 
of numerous hearings would be unnecessary, since the policy questions 
in each case would be the same and would not require a multiplicity of 
hearings for their resolution. The Commission considered all of the 
facts presented, weighed all of the policy considerations, and decided 
that the public interest would best be served by granting a conditional 
renewal of WLBT’s license, stating as the grounds for its holding 
that
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this particular area is entering a critical period in race relations, and . . . 
the broadcast stations . . . can make a most worthwhile contribution to 
the resolution of problems arising in this respect. The contribution is 
needed now—and should not be put off for the future. We believe that 
the licensee, operating in strict accordance with the representations made 
and other conditions specified herein, can make that needed contribu
tion, and thus that its renewal would be in the public interest.51

51 38 F.C.C. at 1154, 5 P & F Radio Reg. 2d at 219. (Emphasis added.)
52 359 F.2d at 997. According to § 402(b) of the Communications Act, all appeals con

cerning the renewal or grant of a permit must be brought in the United States Court of 
Appeals for the District of Columbia Circuit. 48 Stat. 926 (1934), as amended, 47 U.S.C. § 
402(b) (1964).

53 359 F.2d at 1002.
54 Ibid. The court’s holding might have been anticipated by students of its earlier 

decisions. In denying standing to an ad hoc Committee of Listeners on the ground that the 
question was moot, the court hinted that it would grant standing to listeners by referring 
with approval to City of Pittsburgh v. FPC, 99 U.S. App. D.C. 113, 237 F.2d 741 (1956), 
where the court had found standing for a consumer. Citizens TV Protest Comm. v. FCC, 121 
U.S. App. D.C. 50, 52 n.9, 348 F.2d 56, 58 n.9 (1965).

55 359 F.2d at 1002. The court noted that the American public had forty billion dollars 
invested in television receiving equipment.

so Id. at 1004-05.

The church appealed from the Commission order. The District of 
Columbia Circuit Court of Appeals, through Judge Burger, began by 
posing the issue: "[WJhether representatives of the listening public 
have standing to intervene in a license renewal proceeding . . . .”52 
It then noted that the traditional requirements of standing were economic 
injury or electrical interference, but stated, in .a praiseworthy instance 
of judicial candor, that the requirements of standing were "practical 
and functional,”53 and that there was "no reason to exclude those with 
such an obvious and acute concern as the listening audience.”54 55

The court gave a passing nod to the economic injury requirement 
it was discarding53 and explained its reasoning for providing recourse to 
all those injured in any manner by an administrative order, analogizing 
to the Supreme Court’s reasoning in Sanders-. "[U]nless the listeners— 
the broadcast consumers—can be heard, there may be no one to bring 
programming deficiencies or offensive over-commercialization to the 
attention of the Commission in an effective manner.”56 Having antic
ipated the argument that the Commission alone had been entrusted by 
Congress to protect the needs and interests of the public, the court 
stated:

The theory that the Commission can always effectively represent the 
listener interests in a renewal proceeding without the aid and participa
tion of legitimate listener representatives fulfilling the role of private 
attorneys general is one of those assumptions we collectively try to work 
with so long as they are reasonably adequate. When it becomes clear, 
as it does to us now, that it is no longer a valid assumption which stands 
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up under the realities of actual experience, neither we nor the Commis
sion can continue to rely on it. The gradual expansion and evolution of 
concepts of standing in administrative law attests that experience rather 
than logic or fixed rules has been accepted as the guide.57

57 Id. at 1003-04.
58 Id. at 1006. The court stated:
Future cases may involve other areas of conduct and programming adverse to the 
public interest; at this point we can only emphasize that intervention on behalf of 
the public is not allowed to press private interests but only to vindicate the broad 
public interest relating to a licensee’s performance of the public trust inherent in 
every license.

Ibid.
59 Id. at 1005-06.
so id. at 1005.
61 See note 54 supra.
62 Jaffe, Standing To Secure Judicial Review: Private Actions, 75 Harv. L. Rev. 255, 281 

(1961). (Emphasis added.)

The court flatly refused to base its holding on the narrow ground of 
specific injury to the petitioners from violations of the fairness doctrine, 
but instead posited the broad principle that responsible representatives 
of the listening public have standing to challenge a licensee’s pro- 
gramming.1’8 The potentialities of the court’s holding are enormous. 
It limited intervention to responsible representatives of the listening 
public, and suggested that the Commission promulgate rules defining 
these groups,'’9 * 61 listing as typical of those groups which should have the 
right to intervene, "civic associations, professional societies, unions, 
churches, and educational institutions.”G0 If this list is, in fact, not ex
haustive but only demonstrative, the concept of standing before the FCC 
may be entirely nullified by the court’s decision since even ad hoc bodies 
of listeners would have standing.81 As Professor Jaffe has stated:

It would seem ... as has been pointed out recently, that the listener 
interest in broadcasting is as great as any: arguably indeed, it is . . . 
"legally protected.” It is assumed, however, that a listener or a council 
of listeners is not a "person aggrieved” and if he is, there is no need for 
further defining the right to standing since we are all listeners just as we 
are all consumers.62

It is noteworthy that the court, while speaking in statutory lan
guage, did not specifically rely on Congress’ power to confer standing, 
resting its holding instead on the concept of the judiciary’s power to re
spond to the demonstrated needs of the community. It is likely that the 
Church of Christ decision may have a strong influence on the common 
law of standing which to this point has failed to recognize even drastic 
administrative actions as conferring standing unless a legal right has 
been infringed. The court’s statement that "experience demonstrates 
consumers are generally among the best vindicators of the public inter
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est”63 indicates a willingness to confer standing on all persons “ad
versely affected in fact,” thus removing artificial barriers to persons here
tofore unable to have their claims judicially decided.64 While paying 
lipservice to congressional policy, in fact the court ignored the legisla
tive history of the Communications Act, which indicated that not all 
persons are “parties in interest.”65 But this is not the first time a 
court has ignored legislative history in construing sections of the Com
munications Act.66

63 3 59 F.2d at 1005.
64 Professor Davis has long contended that any person who is adversely affected in fact 

by administrative action should be allowed to bring his complaint before a court. 3 Davis, 
Administrative Law Treatise § 22.01 (1958). The court recognized the inequities of the 
situation in Berry v. HHFA, 340 F.2d 939, 940 (2d Cir. 1965) : "There are instances where 
an individual has no legal remedy even though a federal law affecting his interests may have 
been violated.”

65 The clearest statement in the legislative history that not all persons are parties in 
interest is found in H.R. Rep. No. 1800, 86th Cong., 2d Sess. 10 (I960):

The establishment of the new "pre-grant" procedure for parties in interest is not 
intended to preclude any person who is interested in doing so from filing formal 
or informal pleadings with the Commission. Such persons, however, are not and 
would not be entitled to the particular procedural rights to which parties in interest 
would be entitled under section 309 as proposed to be amended.

(Emphasis added.)
A similar statement can be found in S. REP. No. 690, 86th Cong., 1st Sess. 3 n.l (1959) 
[hereinafter cited as SENATE REPORT]. Apparently the earlier intention was that "party in 
interest” under 309(c) would be limited to those affected by economic injury or electrical 
interference. See S. Rep. No. 44, 82d Cong., 1st Sess. 8 (1951). See also Hearings be
fore a Subcommittee of the House Committee on Interstate and Foreign Commerce on H.R. 
5614, "Amending Section 309(c) of Communications Act," 84th Cong., 1st Sess. 55 (1955).

66 See Farmers Educ. & Co-op. Union of America v. WDAY, Inc., 360 U.S. 525 (1959).
67 See Comment, 68 Yale L.J. 783 (1959).
08 354 F.2d 608 (2d Cir. 1965), cert, denied, 384 U.S. 941 (1966).

If the Church of Christ decision were the only case conferring 
standing on groups which claimed no economic harm but sought to 
vindicate the public interest, it might be dismissed either as a quirk, or 
as a direct reflection of the court’s dissatisfaction with the FCC.67 The 
Second Circuit, however, in Scenic Hudson Preservation Conference v. 
FPC,™ recently held that organized groups of citizens had standing to 
appeal an order of the Federal Power Commission without any show
ing of economic injury. This decision, like the District of Columbia 
Circuit’s, spoke in terms of guarding the public against actions of the 
agencies:

In order to insure that the Federal Power Commission will adequately 
protect the public interest in the aesthetic, conservational and recreational 
aspects of power development, those who by their activities and conduct 
have exhibited a special interest in such areas, must be held to be in
cluded in the class of "aggrieved” parties under § 313(b). We hold that 
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the Federal Power Act gives petitioners a legal right to protect their 
special interests.09

These recent decisions of two prominent federal courts reflect the 
growing wariness with which the judiciary is approaching administrative 
action.'0 Having enjoyed a prolonged honeymoon with the courts, 
the agencies now find themselves under closer scrutiny.'1 This dissatis
faction, at least with the Federal Communications Commission, seems 
well taken. In the first twenty-six years of its existence, the Commission 
did not once refuse to renew a license on the ground of failure to serve 
the public interest;69 70 71 72 73 74 75 76 77 only in the past few years have there been any 
refusals.'3 With such a slow response to the public needs, it is no wonder 
that the courts have finally roused themselves to allow the public, whose 
interest the Commission has been commanded to protect, to wage its 
own battle.

69 Id. at 616. It is interesting that although the Second Circuit did classify the petitioners 
as statutorily created "private attorneys general,” it also concluded that the Federal Power 
Act created a "legal right,” the invasion of which would confer standing. Ibid.

70 See, e.g., Friendly, The Federal Administrative Agencies: The Need for Better Defini
tion of Standards (pts. 1-3), 75 Harv. L. Rev. 863, 1055, 1263 (1962).

71 See Judge Friendly’s recent opinion in NLRB v. Majestic Weaving Co., 355 F.2d 854, 
860 (2d Cir. 1966), excoriating the National Labor Relations Board for not using its rule
making powers. This type of outburst, once rare among jurists, is becoming more and more 
common.

72 See Emery, Broadcasting and Government: Responsibilities and Regulations 
236-40 (1961).

73 See, e.g., Palmetto Broadcasting Co., 33 F.C.C. 250, 23 P & F Radio Reg. 483 (1962), 
aff’d sub nom. Robinson v. FCC, 334 F.2d 534 (3d Cir.), cert, denied, 379 U.S. 843 (1964); 
Eleven Ten Broadcasting Corp., 33 F.C.C. 92, 22 P & F Radio Reg. 699 (1962); cf. Pacifica 
Foundation, 1 P & F Radio Reg. 2d 747 (1964). In fiscal 1965, the Commission reported 
that one license was revoked, twelve renewals were refused, twenty-one licensees were put 
on short-term licenses, and thirty-eight forfeiture notices were issued. 1965 FCC Ann. Rep. 5.

74 See, e.g., Note, 55 COLUM. L. Rev. 209, 213 (1955). See also Yankee Network, Inc. 
v. FCC, 71 App. D.C. 11, 107 F.2d 212 (1939).

75 In Perkins v. Lukens Steel Co., 310 U.S. 113 (1940), the Court stated: "Our decision 
that the complaining companies lack standing to sue does not rest upon a mere formality. 
We rest it upon reasons deeply rooted in the constitutional divisions of authority in our 
system of Government . ...” Id. at 132.

76 See 3 Davis, op. cit. supra note 64, § 22.02.
77 Ibid.

The Future of Standing

Three principal arguments have been used by proponents of a 
narrow standing doctrine: (1) preservation of administrative efficiency;'4 
(2) fear of weakly argued cases leading to strongly adverse precedent; 
and (3) destruction of the constitutional system of checks and balances.'5 
To these arguments the critics have variously responded that the artificial 
rules are irrelevant to the real issues,'0 result in injustice,7' fail to avoid
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administrative delay and abuse,78 and stifle public interest in the control 
of governmental agencies.79

78 Fisher, Communications Act Amendments, 1952—An Attempt to Legislate Adminis
trative Fairness, 22 Law & Contemp. Prob. 672, 675 (1957).

79 See Comment, Standing to Protest and Appeal the Issuance of Broadcasting Licenses: 
A Constricted Concept Redefined, 68 Yale L.J. 783, 793-96 (1959); cf. Bebchick v. Public 
Util. Comm’n, 109 U.S. App. D.C. 298, 287 F.2d 337 (1961).

80 Office of Communication of the United Church of Christ v. FCC, 359 F.2d 994, 1004 
(D.C. Cir. 1966).

81 See Comment, 68 Yale L.J. 783, 794 (1959).
82 See United States Cane Sugar Refiners’ Ass’n v. McNutt, 138 F.2d 116, 120 (2d Cir. 

1943).
83 See Jaffe, Judicial Control of Administrative Action 523 (1965); Note, 104 

U. Pa. L. Rev. 843 (1956); cf. 3 Davis, op. cit. supra note 64, § 22.18.
84 Comment, 68 Yale L.J. 783, 795 (1959).

The rebuttal argument that "public champions” may often wax weak 
in the face of real opposition ignores the fact that “public spokesmen 
. . . may be the only objectors,”80 and there is no guarantee that private 
litigants will always produce the strongest arguments for the public 
cause.81 Moreover, precedents, while persuasive, are never completely 
binding on courts conscious of the social factors involved in the cases 
before them. The Church of Christ and the Scenic Hudson Preserva
tion Conference cases offer convincing proof of this.

The fear of an overwhelming litigative burden82 is based upon a 
failure to appreciate that the financial burdens and the inconvenience 
of prolonged litigation are probably as potent deterrents as any artificial 
rules of standing.83 When the magnitude of these considerations is kept 
in mind, the suggestion that any member of the public, even a parent 
disturbed by television programming, would harass the Commission loses 
much of its distressing character.84 Finally, administrative agencies, as 
well as courts, are able to develop weapons to deal with insubstantial 
claims.

It is quite clear that the old rules of standing were often illogical and 
senseless. An intensely interested member of the public, no matter 
how direct the noneconomic injury he suffered, was denied standing 
simply because the action complained of failed to injure him financially, 
while his counterpart who suffered nominal pecuniary damage was 
allowed to protest. Although there might be no difference in the vigor 
with which these similarly situated persons would advance the public 
cause, the arbitrary rules of standing have previously allowed only the 
economically injured to champion the public interest. The expanded 
doctrine of standing enunciated in Church of Christ may lead to some 
slight administrative inefficiency, yet the advantages to both the public 
and the agencies far outweigh any temporary difficulty that might be 
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encountered. As Professor Jaffe has indicated, this inefficiency may be a 
natural corollary of a more rational approach to the law of standing: 
"It may be that once we accept the public action to protect interests we 
believe worthy, we must tolerate its use to protect interests to which 
we are hostile or which we are willing to see weighed by the political 
process.”'’'’ The requirement of financial injury truly distinguishes with
out differentiating, and has rightly been eliminated.

Intervention and the Evidentiary Hearing

The court’s error in ordering an evidentiary hearing80 in this case 
becomes more obvious when considered in the context of the evolution 
of the hearing provisions of the Communications Act. In 1952, Con
gress amended the Communications Act of 1934s’ to add Section 309 
(c) allowing parties in interest to protest before the Commission any 
grant or renewal of a license made without a hearing.85 86 * 88 As amended, 
the statute provided that if the protestant established his standing as a 
party in interest and specified with particularity the facts relied upon, 
"the application involved shall be set for hearing . . . .”89

85 Jaffe, Standing to Secure Judicial Review: Public Actions, 1A. Harv. L. Rev. 1265, 1299 
(1961).

86 The Commission’s rules are no more explicit than the statute on what type of hearing 
is required by § 309(e). 47 C.F.R. § 1.254 (1966). In this case the court assumed that 
the hearing required by the statute and by the rules was one in which evidence could be 
introduced. 359 F.2d at 1006-07.

8- Ch. 652, 48 Stat. 1064.
88 Amendments to the Communications Act of 1934, ch. 879, § 309(c), 66 Stat. 715 

(1952).
89 Ibid. (Emphasis added.)
90 E.g., Iredell Broadcasting Co. (WDBM), 12 P & F Radio Reg. 573 (1955); Radio 

Tifton (WTIF), 11 P & F Radio Reg. 1167 (1955); T. E. Allen & Sons, 17 F.C.C. 985, 9 
P & F Radio Reg. 590a (1953); Salinas Broadcasting Corp., 17 F.C.C. 982, 9 P & F Radio 
Reg. 595 (1953); see Fisher, supra note 78; Note, Standing to Protest Before the PCC, 55 
COLUM. L. REV. 209, 223-24 (1955).

The Commission also tried to limit the number of hearings by requiring the protestant to 
allege a new injury from increased competition, and not simply the continuation of past com
petition. Id. at 221-22.

91 Before the 1952 amendment it was doubtful that the Commission had the power 
to avoid a full evidentiary hearing by the use of the demurrer since the court had held that a

The Commission, naturally fearful of being required to hold an enor
mous number of trial-type evidentiary hearings, attempted to limit the 
scope of the mandatory hearing section; the principal device adopted 
to limit the number of evidentiary hearings was the demurrer upon oral 
argument.90 This approach was eminently logical—if the Commission 
could find, after accepting as true all the factual allegations of the protes
tant, that a grant or renewal was in the public interest, the license was 
granted or renewed without an evidentiary hearing.91 An evidentiary
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hearing in such cases would have been futile since the only question 
facing the Commission after demurral was one of policy or law, and no 
amount of factual evidence would have helped the Commission reach 
a decision.* 92

full evidentiary hearing was required even when, upon demurrer, the only unresolved ques
tions were those of policy. L. B. Wilson, Inc. v. FCC, 83 U.S. App. D.C. 176, 170 F.2d 793 
(1948). But cf. FCC v. WJR, The Goodwill Station, Inc., 337 U.S. 265 (1949).

92 See T. E. Allen & Sons, 9 P & F Radio Reg. 594a (1953). An unsuccessful protestant 
sought to reopen the case on the ground that oral argument alone did not fulfill the require
ment of § 309(c). The Commission, in denying the petition, stated:

[N]o issues were presented which required a fact-finding hearing .... [WJhere 
a protest proceeding involves questions of law and policy alone, an oral argument 
before the Commission is a full and fair hearing, and the petitioner has not per
suaded us that the procedure employed in this case was defective or that due process 
was denied thereby.

Ibid-.-, accord, Salinas Broadcasting Corp., 17 F.C.C. 982, 9 P & F Radio Reg. 595 (1953); 
Alvin E. O’Konski, 8 P & F Radio Reg. 843 (1953).

93 See McClatchy Broadcasting Co. v. FCC, 99 U.S. App. D.C. 199, 239 F.2d 19 (1956), 
cert, denied, 555 U.S. 918 (1957); Federal Broadcasting Sys. v. FCC, 97 U.S. App. D.C. 293, 
231 F.2d 246 (1956).

94 96 U.S. App. D.C. 211, 225 F.2d 511 (1955), reversing Ohio Valley Broadcasting Corp., 
10 P & F Radio Reg. 500 (1954). See also Greenville Television Co. v. FCC, 95 U.S. App. 
D.C. 314, 221 F.2d 870 (1955).

95 A careful reading of Clarksburg indicates that the demurrer approach could still be 
used in "appropriate” cases. See Federal Broadcasting Sys. v. FCC, 97 U.S. App. D.C. 
293, 231 F.2d 246 (1956). Most commentators, however, considered it to be the last step in 
the destruction of effective use of the demurrer. As Percy H. Russell, President of the FCC 
Bar Association, stated before the Senate Subcommittee of the Committee on Interstate and 
Foreign Commerce: "Although there may be some dispute as to the exact scope or extent of 
the decision [Clarksburg}, it is certainly apparent that it casts grave doubt upon the right of 
the Commission in any protest case to treat the protest as if on demurrer or to incline in any 
case to grant the protestant an evidentiary hearing.” Hearings on S. 1648 Before a Subcom
mittee of the Senate Committee on Interstate and Foreign Commerce, 84th Cong 1st Sess 
85 (1955).

96 Channel 16 v. FCC, 97 U.S. App. D.C. 179, 229 F.2d 520 (1956).
97 The Senate Committee on Interstate and Foreign Commerce, discussing the effect of 

Clarksburg, stated:

Although the District of Columbia Circuit theoretically accepted this 
demurrer approach,93 it was effectively sterilized by Clarksburg Publish
ing Co. v. FCC94 95 in which the court of appeals held that if there were 
allegations of fact which, although conceded by the Commission to be 
true, indicated that an evidentiary hearing might disclose new material 
facts not contained in any of the pleadings, the Commission had the 
duty to discover and present such facts through an evidentiary hear
ing.90 Later, the court went further and held- that questions of policy 
could not be reserved for oral argument before the Commission but had 
to be litigated before a hearing examiner who was required to make a 
recommended decision.96 97

With its demurrer approach to questions of policy and law rendered 
ineffective, the FCC appealed to Congress for relief. In 1956, Con
gress, in a direct reaction to Clarksburg and like decisions,9' adopted a 
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new protest section which specifically provided that if, after allowing 
oral argument and accepting as true all of the factual allegations of the 
protest, the Commission decided that a grant or renewal would be in the 
public interest, it could so order without an evidentiary hearing.9''

Under the court decisions, if a protestant establishes himself as a party in interest 
and sets forth with particularity the facts he relies upon, there is serious question 
whether the Commission has any choice but to designate the application for a full 
evidentiary hearing, regardless of the issues raised by the protest. ... At the present 
time, the Commission may be required to hold a full evidentiary hearing, even though 
the facts alleged by the protestant, even if proven true, would not be grounds for 
setting aside the grant previously made by the Commission.

S. Rep. No. 1231, 84th Cong., 1st Sess. 2 (1955).
98 Act of Jan. 20, 1956, ch. 1, 70 Stat. 3.
99 See, e.g., Interstate Broadcasting Co. v. FCC, 116 U.S. App. D.C. 327, 323 F.2d 797 

(1963) (decided under the 1956 amendment); Philco Corp. v. FCC, 110 U.S. App. D.C. 
387, 293 F.2d 864 (1961) (decided under the 1956 amendment).

100 Statement of Commissioner Rosel Hyde, Hearings on S. 1733 Before the Subcom
mittee on Communications of the Senate Committee on Interstate and Foreign Commerce, 86th 
Cong., 1st Sess. 60 (1959) [hereinafter cited as Senate Hearings'}. See generally Doerfer, 
Legislation Affecting the Federal Regulatory Process, 17 Fed. Com. B.J. 5 (1959).

101 Statement of Commissioner Rosel Hyde, Senate Hearings 59. Commissioner Hyde 
named no cases. The court, in interpreting the specificity requirement of the 1952 amend
ment which remained substantially the same in the 1956 amendment, stated:

But neither are we to measure the requirement of Section 309(c) by the tech
nicalities of pleading formerly applicable in civil litigation. What is required is 
merely an articulated statement of some fact or situation which would tend to show, 
if established at a hearing, that the grant of the license contravened public interest, 
convenience and necessity . . . contrary to the Commission’s initial finding.

Federal Broadcasting Sys. v. FCC, 96 U.S. App. D.C. 260, 263, 225 F.2d 560, 563, cert, denied, 
350 U.S. 923 (1955) (Footnotes omitted.); see, e.g., Philco Corp. v. FCC, 110 U.S. App. D.C. 
387, 293 F.2d 864 (1961); Interstate Broadcasting Co. v. FCC, 109 U.S. App. D.C. 190, 285 
F.2d 270 (I960); McClatchy Broadcasting Co. v. FCC, 99 U.S. App. D.C. 199, 239 F.2d 19 
(1956), cert, denied, 353 U.S. 918 (1957); Federal Broadcasting Sys. v. FCC, 97 U.S. App. 
D.C. 293, 297, 231 F.2d 246, 250 (1956). But see Interstate Broadcasting Co. v. FCC, 108 
U.S. App. D.C. 263, 280 F.2d 626 (I960).

102 Statement of Commissioner Rosel Hyde, Senate Hearings 59- A related problem re
sulted from permitting allegations on information and belief, an FCC procedure blamed 
for encouraging "ill-founded protests.” Senate Comm, on Interstate and Foreign Commerce, 
New Pre-Grant Procedures, Senate Report 2. The I960 amendment required allega
tions to be supported by the affidavit of a person with personal knowledge of the docu
ment’s content. 74 Stat. 891 (I960), 47 U.S.C. § 309(d)(1) (1964).

Despite a reluctant judicial acquiescence in the demurrer approach 
of the 1956 protest section,* 98 99 the Commission found itself, in the words 
of one of its members, "frustrated and severely burned” by the new 
protest procedure.100 The liberal interpretation that the courts placed 
upon the requirement of specificity in protest pleadings tended to under
mine the effectiveness of the demurrer,101 which was relegated to "just an 
invitation to state your complaint so broadly that [the Commission] . . . 
can’t possibly admit [the allegations of the complaint].”102 The end 
result of this procedure was that the Commission was bogged down with 
a myriad of protests against grants or renewals, many of them insub
stantial in nature and filed with the sole objective of harrassing a com-
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petitor.11” By I960 the Commission was back in the halls of Congress, 
which resulted in amending the Communications Act to provide that if 
the Commission should find "that there are no substantial and material 
questions of fact ... it shall make the grant, deny the petition, and issue 
a concise statement of the reasons for denying the petition . . . .”103 104 * The 
Commission and the Congress hoped that this new procedure would 
enable the Commission to avoid the delay involved in scheduling an 
evidentiary hearing for nearly every petition to deny that was filed.100 
Although the new amended hearing section of the statute contained 
no explicit demurrer provision, as did the 1956 amendment, the courts 
permitted a limited use of the demurrer procedure.106 Likewise, the 
I960 amendment made no specific provision for the Commission to hold 
an oral argument when only questions of law or policy were concerned, 
but the courts indicated that in certain situations an oral argument in
stead of an evidentiary hearing would fulfill the statutory requirement 
of a full hearing.107 Generally the courts have preferred to force the 
Commission into full evidentiary hearings.108

103 SENATE Report 2. The mandatory hearing procedures of the protest section were 
cited as another significant obstacle to Commission efficiency in that they left the Commission 
“little discretion to dispense with useless or even frivolous proceedings.” Ibid. In the 
House, the Committee on Interstate and Foreign Commerce reponed that § 309(c), under the 
broad interpretation by the courts, had "proved to be a most effective device for delaying 
Commission business." H.R. Rep. No. 1800, 86th Cong., 2d Sess. 9 (I960).

Another reason advanced in Congress for amending § 309(c) was its provision that pro
tests be filed only after the Commission’s decision on the grant. The House noted that 
allowing the protest before the grant, as the new amendment did, would allow the Commis
sion to consider all relevant material before making its decision. H.R. REP. No. 1800, 86th 
Cong., 2d Sess. 10 (1960).

104 74 Stat. 891 (1960), 47 U.S.C. § 309(d)(2) (1964).
io» H.R. REP. No. 1800, 86th Cong., 2d Sess. 10 (I960).
loo See Capitol Broadcasting Co. v. FCC, 116 U.S. App. D.C. 370, 324 F.2d 402 (1963).
107 In Citizens TV Protest Comm. v. FCC, 121 U.S. App. D.C. 50, 348 F.2d 56 (1965), 

the court reversed the Commission and ordered a full evidentiary hearing instead of oral 
argument on the question of duopoly. The interesting point to note in this case is that the 
court did not deny that in proper circumstances the Commission could satisfy the statutory 
requirement of a full hearing by oral argument on questions of law. This is in accord with 
the sound judicial doctrine that a “full hearing” in cases involving disputed facts means 
something different from a “full hearing” in cases involving only questions of law. Compare 
Powhatan Mining Co. v. Ickes, 118 F.2d 105 (6th Cir. 1941), and NLRB v. Prettyman, 117 
F.2d 786 (6th Cir. 1941), with Producers Livestock Marketing Ass’n v. United States, 241 
F.2d 192 (10th Cir. 1957), aff’d sub nom. Denver Union Stockyard Co. v. Producers Live
stock Marketing Ass’n, 356 U.S. 282 (1958), and Dyestuffs & Chemicals, Inc. v. Flemming, 
271 F.2d 281 (8th Cir. 1959).

108 See, e.g., Southwestern Operating Co. v. FCC, 351, F.2d 834 (D.C. Cir. 1965); KGMO 
Radio-Television, Inc. v. FCC, 119 U.S. App. D.C. 1, 336 F.2d 920 (1964); Wometco Enter
prises v. FCC, 114 U.S. App. D.C. 261, 314 F.2d 266 (1963). But see American Fed’n of 
Musicians v. FCC, 356 F.2d 827 (D.C. Cir. 1966).

10» 116 U.S. App. D.C. 1, 320 F.2d 723 (1963).

In Hudson Valley Broadcasting Corp. v. FCC,109 the District of Co
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lumbia court was called upon to interpret the hearing requirements of 
the new intervention section.110 In that case, the court indicated that a 
hearing must be held whenever there is either a substantial question 
of material fact or when the Commission is unable to make an unquali
fied holding that the grant or renewal would be in the public interest.111 
This test of when an evidentiary hearing is required has been applied 
by the Court of Appeals for the District of Columbia Circuit in a number 
of recent cases,112 all of which involved factual conflicts which could 
only be resolved by evidentiary hearings.113

11074 Stat. 891 (I960), 47 U.S.C. §§ 309(d) (2), (e) (1964). Section 309(e) of this 
statute provides that the Commission must hold a "full hearing” when either "a substantial 
and material question of fact is presented or the Commission for any reason is unable to 
make the finding [that the public interest, convenience, and necessity will be served].”

in 116 U.S. App. D.C. at 5, 320 F.2d at 727. In this case, one reason that a hearing was 
required was that there were disputed questions of fact. The court indicated that the Com
mission had not correctly utilized the demurrer because it "did not accept all factual allega
tions of the parties.” Ibid.

112 E.g., Southwestern Operating Co. v. FCC, 351 F.2d 834 (D.C. Cir. 1965); Citizens TV 
Protest Comm. v. FCC, 121 U.S. App. D.C. 50, 348 F.2d 56 (1965); Louisiana Television 
Broadcasting Corp. v. FCC, 121 U.S. App. D.C. 24, 347 F.2d 808 (1965).

113 Although there were disputed questions of fact in Louisiana Television Broadcasting
Corp. v. ECC, the court made the sweeping satement that "when so many significant policy 
issues exist, it is plainly improper to grant an application without the full record of facts and
adversary views a hearing would provide.” Id. at 26, 347 F.2d at 810. This statement 
contravenes the explicit statutory provision that the Commission may grant or renew a license 
without a hearing when it has resolved all policy questions in favor of the grant or renewal. 
74 Stat. 891 (I960), 47 U.S.C. § 309(d)(2) (1964).

m 359 F.2d at 1007.
ns 74 Stat. 891 (I960), 47 U.S.C. § 309(e) (1964).
11° In the earlier cases in which the court had ordered an evidentiary hearing to determine 

if a grant or renewal was in the public interest, there were disputed questions of fact which 
could be resolved only by that type of a hearing. See notes 109-113 supra and accompanying 
text.

This history of the protest and intervention sections of the Commu
nications Act highlights the continuing efforts of the Commission to 
avoid, whenever possible, the scheduling of full evidentiary hearings 
for petitions to deny grants or renewals. But more importantly, it dem
onstrates the willingness of Congress not merely to sanction these efforts 
to limit the number of evidentiary hearings, but its willingness to enact 
into law a simple and effective method for avoiding a hearing. Yet 
the court in Church of Christ ignored this clear intent of Congress and 
ordered the FCC to conduct an evidentiary hearing in a case in which 
the Commission had accepted as true the factual allegations of the 
protest,114 professing to rest its order on the newly enacted section 309 
(e).115 * * The Church of Christ case is the first instance in which the court 
has been directly confronted with the application of the second alter
native of section 309(e), i.e., where the Commission, in the court’s eyes, 
at least, had failed to find that the grant was in the public interest.118
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The court assumed the absence of a material issue of fact, but ordered 
an evidentiary hearing on the ground that the Commission had failed 
to make an unqualified finding that the renewal would be in the public 
interest.117

117 359 F.2d at 1008. The Commission had stated when renewing WLBT’s license for 
one year: "We believe that the licensee, operating in strict accordance with the representa
tions made . . . can make [the] . . . needed contribution, and thus that its renewal would, be in 
the public interest." 5 P & F Radio Reg. 2d at 219. (Emphasis added.) It is hard to conceive 
how this can be considered an inadequate finding that the renewal of WLBT’s license was in 
the public interest. Since all determinations that an administrative order is in the public 
interest are based upon assumptions that certain expected events will occur, it seems unsound 
to penalize an agency which articulates these assumptions. Cf. NBC v. FCC, 362 F.2d 946 
(D.C. Cir. 1966).

us 359 F.2d at 1007.
119 See notes 45, 72-73 supra and accompanying text.
120 3 59 F.2d at 1008.
121 Compare the holding in this case with the language used by the same court a decade 

earlier: "The controversy is in an area into which the courts are seldom justified in intrud
ing. The selection of an awardee from among several qualified applicants is basically a 
matter of judgment, often difficult and delicate, entrusted by the Congress to the administra
tive agency.” Pinellas Broadcasting Co. v. FCC, 97 U.S. App. D.C. 236, 238, 230 F.2d 204, 
206, cert, denied., 350 U.S. 1007 (1956). See also Florida Gulfcoast Broadcasters, Inc. v. 
FCC, 122 U.S. App. D.C. 250, 352 F.2d 726 (1965).

122 Professor Jaffe has expressed a like disappointment with the courts’ refusals to respect 
the integrity of administrative discretion. In talking of the second Philco case, Professor 
Jaffe stated:

There is a grave threat to the administrative effectiveness of the FCC if any remotely 
concerned person can require that agency to try any issue that logically goes to “char
acter.” This case seems to me to exemplify the dangerous tendencies of applying 
relaxed notions of standing without restrictive notions of a judicial discretion such 
as will allow the court to give paramount weight to administrative discretion of 
both a procedural and substantive character.

Jaffe, Judicial Control of Administrative Action 526-27 (1965). (Footnotes 
omitted.)

The court’s reasons for requiring the evidentiary hearing were, to 
say the least, unsatisfactory. It dismissed the "strict conditions” placed 
on the licensee by the Commission as "implicit in every grant.”118 This 
overlooked two important factors: (1) the Commission’s poor record on 
policing renewals and (2) the fact that this was the first time any 
teeth had been placed in the fairness doctrine.119 The court rejected the 
notion that the renewal decision was one of policy by deriding it as an 
ad hoc determination, and hence unworthy of serious consideration.120 
But any policy decision to renew a license will be an ad hoc deter
mination concerning a specific factual setting. If the FCC’s considera
tion of the public interest factors involved in such a delicate situation is 
worth no more than a curt sentence of a court opinion, the future of 
the Commission’s discretionary functions is indeed uncertain.121 The 
Commission did not ignore the potential effect of a refusal to renew; 
it merely reached a different conclusion on the gravity of the sanction 
needed in this particular situation.122 In addition, the court indicated 
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displeasure with the Commission’s failure to consider the "salutary 
warning effect of a license denial.”123 But the court’s real reason for 
remanding the case for a full evidentiary hearing was made apparent 
in a footnote to the opinion: "The Commission should have discretion to 
experiment and even to take calculated risks on renewals where a licensee 
confesses the error of its ways; this is not such a case.”124

123 359 F.2d at 1009.
124 Id. at 1008 n.28.
125 Although any policy decision will by necessity be based on factual data, the factual 

data needed is not that which should be developed in an adversary proceeding. Professor 
Davis has described these as "legislative” facts and has argued that they need not be deter
mined in an evidentiary hearing. 1 Davis, Administrative Law Treatise § 7.06 (1958). 
This distinction was adopted this term by the court in American Airlines, Inc. v. CAB, 359 
F.2d 624 (D.C. Cir.), cert, denied, 87 Sup. Ct. 73 (1966), The United States Court of Ap
peals for the District of Columbia Circuit: 1965-1966 Term, 55 GEO. L.J. 72-78.

126 See, e.g., Londoner v. Denver, 210 U.S. 373 (1908). Other decisions have indicated 
that a full hearing includes the right to cross-examination. See, e.g., United States v. Storer 
Broadcasting Co., 351 U.S. 192 (1956); E. B. Muller & Co. v. FTC, 142 F.2d 511 (6th Cir. 
1944); Powhatan Mining Co. v. Ickes, 118 F.2d 105 (6th Cir. 1941); NLRB v. Prettyman, 
117 F.2d 786 (6th Cir. 1941). See generally 1 Davis, op. cit. supra note 125, §§ 7.01-.07.

12~ See, e.g., Dyestuffs & Chemicals, Inc. v. Flemming, 271 F.2d 281 (8th Cir. 1959); 
Producers Livestock Marketing Ass’n v. United States, 241 F.2d 192 (10th Cir. 1957), aff’d 
sub nom. Denver Union Stockyard Co. v. Producers Livestock Marketing Ass’n, 356 U.S. 
282 (1958); cf. Capitol Broadcasting Co. v. FCC, 116 U.S. App. D.C. 370, 324 F.2d 402 
(1963). See generally 1 Davis, op. cit. supra note 125, § 7.07.

128 74 Stat. 891 (I960), 47 U.S.C. § 309(e) (1964).

The most disappointing aspect of the Church of Christ case is that 
the court remanded the case to the FCC for a full evidentiary hearing. 
A full evidentiary hearing in a case where the Commission has conceded 
all the material issues of fact is entirely unnecessary. Once the Com
mission conceded that WLBT had consistently violated the fairness 
doctrine, there were no substantial questions of material fact, and the 
only question that faced the Commission was one of policy. An adjudi
catory factfinding proceeding would not be necessary nor of assistance 
in resolving these policy issues.12“ It is standard law that if an adminis
trative agency is required by statute or by due process to give a party a 
"hearing” or a "full hearing” and there are disputed questions of past 
fact involved, the agency is required to provide all parties properly before 
it the opportunity to present evidence and argument.120 If, however, 
the only question before the agency is one of law or policy, it is not 
usually required to allow the submission of evidence.121

Section 309(e) of the Communications Act128 is somewhat ambig
uous on what type of hearing is required when there are substantial ques
tions of fact or the Commission is not able to make a finding that a grant 
or a renewal is in the public interest. All the statute states is that the 
application shall be set for a "full hearing.” In light of sound practical
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reasons and supporting judicial precedent, it would appear that where 
there are no disputed questions of fact, the requirement of a "full hear
ing” can be satisfied without conducting a full evidentiary hearing.129 
In the Church of Christ case the most that the court should have re
quired the Commission to do on remand was to provide all parties the 
right to present argument on the policy questions involved in WLBT’s 
application for renewal.130

129 See cases cited note 127 supra.
130 It is not even necessary on remand that the Commission provide for oral argument, 

but it may instead request the submission of written argument. See FCC v. WJR, the Good
will Station, Inc., 337 U.S. 265 (1949); 1 Davis, op. cit. supra note 125, § 7.07.

Conclusion

The Church of Christ decision has tremendous potential as a har
binger of the relaxation of outmoded and irrational limits on standing 
to intervene in administrative proceedings. In its basic credo—that 
members of the public are best defended when they defend themselves 
—the court is unquestionably right. Yet any broadening of standing 
must be accompanied by an increased respect for the integrity of admin
istrative discretion. In requiring an evidentiary hearing when there 
were no disputed facts, the court failed to consider the overall effect of 
its two-pronged decision, giving more ammunition to the opponents of 
the liberalization of the rules of standing.
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NOTES

PRODUCTS LIABILITY AND SECTION 402A OF

THE RESTATEMENT OF TORTS

Introduction

The law of products liability has been in continual change in an at
tempt to allocate the burden of injuries which inevitably result from 
socioeconomic interaction in a modern mass-production society.1 Courts 
have employed a progression of legal theories to effectuate a proper bal
ance among the interests of the injured consumer, the manufacturer, and 
society,2 each successive concept being designed to increase the protection 
and compensation afforded the consumer.3 The most recent doctrine 
enunciated by courts is strict liability in tort. Although this concept is 
simply stated,4 * its imposition has been attended by marked inconsistencies 
and lack of uniform application? In an attempt to provide a workable 
rule of strict liability in tort, the American Law Institute has formulated 
Section 402A of its Restatement of Torts.6 * 8 Already adopted by several 

1 There are two hypotheses subsumed by this proposition. First, in any society dependent 
on mass production, defective products inevitably result from either human failure or mechan
ical aberration. See Ehrenzweig, Negligence Without Fault (1951). Second, negli
gence, warranty, and strict tort liability are compensation devices. See Boshkoff, Some Thoughts 
About Physical Harm, Disclaimers and. Warranties, 4 B.C. INDUS. & COM. L. REV. 285, 286 
(1963). See generally Calabresi, Some Thoughts on Risk Distribution and the La-w of Torts, 
70 Yale L.J. 499 (1961).

2 See notes 11-59 infra and accompanying text. See generally Prosser, The Assault Upon 
the Citadel (Strict Liability to the Consumer), 69 Yale L.J. 1099 (I960).

3 See Jeanblanc, Manufacturers’ Liability to Persons Other Than Their Immediate Vendees, 
24 Va. L. Rev. 134, 155-57 (1938). See generally Calabresi, supra note 1; Green, Tort Law 
Public Law in Disguise, 38 Texas L. Rf.v. 1 (1959); Note, Strict Liability for Drug Manufac
turers: Public Policy Misconceived, 13 Stan. L. Rev. 645 (1961).

4 "A manufacturer is strictly liable in tort when an article he places on the market, know
ing that it is to be used without inspection for defects, proves to have a defect that causes in
jury to a human being.” Greenman v. Yuba Power Prods., Inc., 59 Cal. 2d 57, 62, 377 P.2d 
897, 900, 27 Cal. Rptr. 697, 700 (1963).

Compare Brown v. Nebiker, 229 Iowa 1223, 296 N.W. 366 (1941) (no liability for 
sharp sliver of bone in pork chop), with Bonenberger v. Pittsburgh Mercantile Co. 345 Pa. 
559, 28 A.2d 913 (1942) (liability for oyster shell in canned oyster), and Betehia v. Cape 
Cod Corp., 10 Wis. 2d 323, 103 N.W.2d 64 (I960) (liability for chicken bone in chicken 
sandwich). Some courts have avoided the question of strict liability. See, e.g., Perlmutter 
v. Beth David Hosp., 308 N.Y. 100, 123 N.E.2d 792 (1954) (blood transfusion is service, 
not sale).

8Restatement (Second), Torts § 402A (1965). [Hereinafter cited as Restate
ment).

286
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states' and certain to be accepted by many others,8 section 402A will have 
a substantial impact on the future of products liability.7 8 9 An understand
ing of this section is therefore increasingly imperative for the practicing 
attorney and the courts. No definitive body of case law has developed 
interpreting section 402A; in fact, some courts adopting the rule have 
done so in toto without discussing its meaning.10 A review of the devel
opment of products liability including the underlying policy considera
tions motivating the courts will help to understand the section. There
after, this Note will attempt to explain the rules of section 402A, point 
out its inconsistencies, and, hopefully, provide an overview of products 
liability.

7 Garthwait v. Burgio, 153 Conn. 284, 289, 216 A.2d 189> 192 (1965) ("we find our
selves in accord with ... § 402A”); Dealers Transp. Co. v. Battery Distrib. Co., 402 S.W.2d 
441, 446 (Ky. 1965) ("we are persuaded to the view”); State Stove Mfg. Co. v. Hodges, 189 
So. 2d 113 (Miss. 1966) (we adopt); Webb v. Zern, 220 A.2d 853, 854 (Pa. 1966) ("we 
. . . adopt”). The courts of other states have impliedly adopted § 402A. See, e.g., Canifax v. 
Hercules Powder Co., 237 Cal. App. 2d 44, 46 Cal. Rptr. 552 (Dist. Ct. App. 1965) (§ 402A 
in point); Suvada v. White Motor Co., 32 Ill. 2d 612, 622, 210 N.E.2d 182, 188 (1965) 
("our holding of strict liability,” previously citing § 402A as support); Lewis v. Baker, 413 
P.2d 400, 403 (Ore. 1966) ("our holding . . . conforms with [§ 402A]”); Cudmore v. Rich
ardson-Merrell, Inc., 398 S.W.2d 640 (Tex. Civ. App. 1965) (§ 402A cited as support). 
Federal courts have decided cases using § 402A, speculating that a state court would adopt 
that section. See Hacker v. Rector, 250 F. Supp. 300 (W.D. Mo. 1966); Greeno v. Clark 
Equip. Co., 237 F. Supp. 427 (N.D. Ind. 1965); cf. Russell v. Community Blood Bank, Inc., 
185 So. 2d 749 (Fla. Dist. Ct. App. 1966) (approval of comment ¿); Veach v. Bacon Am. 
Co., 226 N.C. 542, 146 S.E.2d 793 (1966) (§ 402A cited as support); Ford Motor Co. 
v. Lonon, 398 S.W.2d 240 (Tenn. 1966) (suggesting § 402A will be applied in future cases).

8 At this writing, 13 jurisdictions have adopted, implicitly or explicitly, § 402A. See note 
7 supra. Two jurisdictions have sanctioned strict liability in tort by name. The case law 
of 11 jurisdictions, including the District of Columbia, indicates acceptance of implied war
ranty without privity for all products; 2 other jurisdictions have adopted it through statute 
without supporting case law; 5 jurisdictions have eliminated the requirement of privity only 
for food, drink, or other articles intended for intimate bodily use; 1 state has a statutory pro
vision eliminating privity as a requirement in foodstuff cases; 2 states have penal pure food 
statutes without interpretive law; 13 jurisdictions have rejected strict liability; and 3 jurisdic
tions have no law on the subject.

For more detailed description of the status of the law in the various jurisdictions see CCH 
Products Liability Reporter 4050-90; Prosser, The Fall of the Citadel (Strict Liability 
to the Consumer), 50 Minn. L. Rev. 791, 794-98 (1966).

9 This is so even in light of the inevitable changes that will be made in this provision. 
Frequent changes have already been made. Tentative Draft No. 6, 1961, confined strict lia
bility to food. In 1962, Tentative Draft No. 7 extended the scope of the section to products 
for intimate bodily use. The present version, in line with the trend of the cases, see note 52 
infra, has discarded even this limitation.

10 E.g., Dealers Transp. Co. v. Battery Distrib. Co., 402 S.W.2d 441 (Ky. 1965); Webb 
v. Zern, 220 A.2d 853 (Pa. 1966); see Lewis v. Baker, 134 P.2d 400 (Ore. 1966); Note 7 
supra.

Historical Development

At common law, caveat emptor was the general rule and civil actions 
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for damages were severely limited.11 Tort law of this period reflected an 
attitude that the interests of society would be best served by encourag
ing growth of the budding industrial complex unfettered by the threat 
of liability for injuries caused by defective or carelessly manufactured 
products.12 The concept of consumer protection was inapposite.

11 Valdosta Milling Co. v. Garretson, 217 F.2d 625 (5th Cir. 1954); Lester v. Superior 
Motor Car, Inc., 73 App. D.C. 171, 117 F.2d 780 (1941); Bowman v. Clemmer, 50 Ind. 10 
(1875); Kircher v. Conrad, 9 Mont. 191, 23 Pac. 74 (1890); Rinschler v. Jeliffe, 9 Daly 
469 (N.Y. Ct. C.P. 1881). But see Barnard v. Yates, 1 Nott. & McC. 142 (S.C. 1818) 
(caveat venditor rule, not caveat emptor)-, Jones v. George, 56 Tex. 149 (1882) (caveat 
emptor inapplicable to sale of drugs).

12 See Green, TZ>£ TZ>r«r/o/Tor/Drw, 64 W. VA. L. Rev. 115, 118 (1961). Liability in
surance was a significant factor in the later change toward consumer protection. Burrus Feed 
Mills, Inc. v. Reeder, 391 S.W.2d 121 (Tex. Civ. App. 1965).

13 Statute of Pillory and Tumbrel and of the Assize of Bread and Ale, 51 Hen. Ill. Stat. 6 
(1266), cited in Jacob E. Decker & Sons v. Capps, 139 Tex. 609, 614, 164 S.W.2d 828, 830 
(1942). This statute was later repealed. Prosser, The Assault Upon the Citadel (Strict Liabil
ity to the Consumer), 69 Yale L.J. 1099, 1104 (I960).

14 3 Blackstone, Commentaries *165.
15 Van Bracklin v. Fonda, 12 Johns. Cas. 468 (N.Y. 1815).
16 See Heckel v. Ford Motor Co., 101 N.J.L. 385, 387, 128 Atl. 242, 243 (1925) ("duty 

of employing care, skill, and diligence’’); Green, The Duty Problem in Negligence Cases, 28 
COLUM. L. Rev. 1014, 1022-33 (1928).

17 See, e.g., Wichman v. Allis Chalmers Mfg. Co., 117 F. Supp. 857 (W.D. Mo. 1954), 
rev’d on other grounds, 220 F.2d 426 (8th Cir.), cert, denied, 350 U.S. 835 (1955); Mac
pherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916).

18Sheward v. Virtue, 20 Cal. 2d 410, 126 P.2d 345 (1942).
19 See, e.g., Licari v. Markotos, 110 Misc. 334, 180 N.Y. Supp. 278 (Sup. Ct. 1920) (man

ufacturer’s knowledge of defect essential to recovery).

An early English statute offered consumers some indirect protection 
by imposing criminal liability for the sale of deleterious food,13 but while 
the effect may have been that manufacturers exercised greater care in 
production, no financial relief was accorded the injured party. Gradually, 
courts recognized that innocent parties injured by a product required pro
tection and, compensation.14 A breakthrough came when the action of 
negligence was applied to food products.1“ Negligence was defined in 
terms of a duty owed by the manufacturer to the potential users of his 
products.10 This duty was equated with a standard of conduct, that of 
the ordinary care of a reasonable man in similar circumstances, and was 
breached only when the manufacturer fell below that standard in mar
keting a particular product.1' For example, a manufacturer of chairs was 
liable to a party injured when the chair collapsed due to a faulty leg be
cause he failed to exercise reasonable care in inspecting his products.18

Yet, even negligence provided only limited protection and compen
sation for the consumer because of technicalities attached to the cause of 
action19 and the practical problem of proving that the manufacturer failed 
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to exercise reasonable care.20 21 22 These problems were met in part by a more 
stringent definition of the manufacturer’s duty of conduct,-1 by the in
troduction of res ipsa loquitur?2 and by an abandonment of the 'special 
relationship” requirement.23 But negligence still failed to achieve ade
quate consumer protection and compensation.24 Concentrating on the 
conduct of the defendant rather than the condition of the product, courts 
refused to impose liability in the absence of some fault of the manufac
turer.25

20 “An injured person ... is not ordinarily in a position to . . . identify the cause of the 
defect, for he can hardly be familiar with the manufacturing process as the manufacturer him
self is.” Escola v. Coca-Cola Bottling Co., 24 Cal. 2d 453, 463, 150 P.2d 436, 441 (1944) 
(Traynor, J., concurring).

21 Compare MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916) (duty
not to market inherently dangerous product), with Wilson v. American Chain & Cable Co., 
------ F.2d-------- (3d Cir. 1966) (duty to make product safe for ordinary use). The Mac
Pherson standard of conduct was also imposed for less dangerous articles. See, e.g., Kalash v. 
Los Angeles Ladder Co., 1 Cal. 2d 229, 34 P.2d 481 (1934) (ladder); Carter v. Yardley & 
Co., 319 Mass. 92, 64 N.E.2d 693 (1946) (perfume); White Sewing Mach. Co. v. Feisel, 28 
Ohio App. 152, 162 N.E. 633 (1927) (sewing machine); Coakley v. Prentiss-Wabers Stove 
Co., 182 Wis. 94, 195 N.W. 388 (1923) (stove).

22 Allowing an inference of negligence from circumstantial evidence, this doctrine con
siderably lightened plaintiff’s burden of proving causation, provided, of course, that the occur
rence was more likely the result of negligence than of other causes. See, e.g., Jakubowski v. 
Minnesota Mining & Mfg., 42 N.J. 177, 199 A.2d 826 (1964). Most important, perhaps, 
its successful invocation allowed plaintiff’s case to go to the jury. See Prosser, The Fall of 
the Citadel (Strict Liability to the Consumer), 50 Minn. L. Rev. 791, 842-44 (1966); Com
ment, Products Liability—the Expansion of Fraud, Negligence, and Strict Tort Liability, 64 
Mich. L. Rev. 1350, 1362-68 (1966).

23 "Special relationship” is a more appropriate term than privity because the latter is an 
aspect of contract, not tort. The special relationship requirement developed from dictum in 
an early English case. Winterbottom v. Wright, 10 M. & W. 109, 152 Eng. Rep. 402 (Ex. 
1842). Precedent for the abolition of the requirement was set in MacPherson v. Buick Motor 
Co., 217 N.Y. 382, 111 N.E. 1050 (1916). Accord, Henningsen v. Bloomfield Motors, Inc., 
32 N.J. 358, 161 A.2d 69 (I960). An Illinois court has aptly stated the reason for abandon
ment of tort privity: "[LJimiting recovery to those in contractual privity with the manufacturer 
becomes inadequate and unjust under our specialized economic system where many middlemen 
intervene between the producer and the ultimate consumer.” Beadles v. Servel, Inc., 344 Ill. 
App. 133, 140, 100 N.E.2d 405, 409 (1951).

24 With the growth of society the distributive chain became more complex, extending to 
retailers and other sellers who had nothing to do with the product. As against them, the neg
ligence concept of fault in the manufacture of an article was inapposite and res ipsa loquitur of 
no aid to the injured party. Prosser, The Assault Upon the Citadel (Strict Liability to the Con
sumer), 69 Yale L.J. 1099, 1117 (I960).

25 In Arkansas Baking Co. v. Aaron, 204 Ark. 990, 991, 166 S.W.2d 14, 15 (1942),
plaintiff, upon chewing a cake, discovered that it contained "parts of [a] . . . rodent, including 
skin, tail, and jawbone segment . . . .” The trial judge instructed the jury that the manufac
turer "is required to use such care in the manufacture and preparation [of its cakes] ... as 
will render them safe for human consumption.” Id. at 991, 166 S.W.2d at 16. Reversing 
the lower court decision for plaintiff, the Supreme Court of Arkansas held that the manufac
turer was not a guarantor of the wholesomeness of his product. The court stated that "the 
law merely adjudges liability if the manufacturer failed to use ordinary care to prevent [the 
presence of the mouse] Id. at 994, 166 S.W.2d at 17; see, e.g., Nichols v. Continental
Baking Co., 34 F.2d 141 (3d Cir. 1929); Anheuser-Busch, Inc. v. Southard, 191 Ark. 107, 
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In another effort to increase consumer protection,26 judicial decisions 
began to emphasize the condition of the product by adapting and apply
ing the commerical remedy of warranty27 28 to personal injury cases.26 If 
the product was not as represented by the manufacturer or seller29 and 
damage resulted from the purchaser’s reliance on the representation,30 
liability based on the warranty arising from the representation was im
posed. With the application of warranty to personal injury cases, the 
character of the representation changed.31 The manufacturer then war
ranted that his product was reasonably safe for normal use and handling.32 
Where the product caused personal injury because it did not meet this 
representation, the injured consumer could recover from the manufac-

84 S.W.2d 89 (1935); Russo v. Louisiana Coca-Cola Bottling Co., 161 So. 909 (La. 1935). 
See generally Boshkoff, supra note 1.

26 Id. at 293.
27 A warranty is a representation of the character of the goods. Originally, an action for 

breach of warranty was tortious, in the nature of an action for deceit or misrepresentation, 
Prosser, The Assault Upon the Citadel (Strict Liability to the Consumer), 6S> YALE L.J. 1099, 
1126 (I960), and provided damages for economic loss. See, e.g., Morrow v. Caloric Appliance 
Corp., 372 S.W.2d 41 (Mo. 1963); Santor v. A & M Karagheusian, Inc., 44 N.J. 52, 207 
A.2d 305 (1965); Randy Knitwear, Inc. v. American Cyanamid Co., 11 N.Y.2d 195, 181 
N.E.2d 399, 226 N.Y.S.2d 363 (1962). But see Peppers v. Metzler, 71 Colo. 234, 205 Pac. 
945 (1922); Anderson Computing Scale Co. v. Hattenbach, 199 Ill. App. 467 (1916); Dume 
v. Clydesdale Truck Sales Corp., 199 Misc. 590, 196 N.Y. Supp. 894 (1922). Gradually, how
ever, it became associated with contract, eventually assuming the contractual trappings of no
tice, privity, and reliance. Comment, The Contractual Aspect of Consumer Protection: Recent 
Developments in the Law of Sales Warranties, 64 MICH. L. Rev. 1430 (1966). Chronologi
cally, the action for breach of warranty preceded that for negligence. See generally Ames, 
The History of Assumpsit, 2 Harv. L. Rev. 1 (1888). Due to the few subjects which it en
compassed, the need for an express warranty, and the rule of privity, this early warranty was 
of very limited value as a device for protecting the consumer from defective products. It 
was not until well after the negligence theory had developed and been found insufficient that 
the warranty concept was revived and vigorously applied to sales situations in an attempt to 
extend the manufacturer’s responsibility for defective products. See PROSSER, Torts 672-85 
(3d ed. 1964).

28 See, e.g., Heineman v. Barfield, 136 Ark. 500, 207 S.W. 62 (1918); Greenwood v. John 
R. Thompson Co., 213 Ill. App. 371 (1919); Hoover v. Peters, 18 Mich. 51 (1869). See gen
erally Jaeger, Warranties of Merchantability and Fitness for Use: Recent Developments, 16 
Rutgers L. Rev. 493 (1962).

29 Empire State Jewelry Co. v. Grant Jewelry Co., 19 Ga. App. 125, 91 S.E. 214 (1917) 
(seller); Holman v. West, 215 S.W. 766 (Kan. City, Mo., Ct. App. 1919) (seller); Rogers 
v. Toni Home Permanent Co., 167 Ohio St. 244, 147 N.E.2d 612 (1958) (manufacturer).

30 Battles v. Whitley, 17 Ala. App. 125, 82 So. 573 (1919); Stanley v. Day, 185 Ky. 362, 
215 S.W. 175 (1919); Rinaldi v. Mohican Co., 225 N.Y. 70, 121 N.E. 471 (1918). Contra, 
C. A. Bryant Co. v. Hamlin Independent School Dist., 274 S.W. 266 (Tex. Civ. App. 1925).

31 Boshkoff, supra note 1, at 293.
32 LZ. at 294; see, e.g., Green v. American Tobacco Co., 304 F.2d 70 (5th Cir. 1962), 

certified on special question, 154 So. 2d 169 (Fla.), rev’d and remanded, 325 F.2d 673 (5th 
Cir. 1963), cert, denied, 377 U.S. 943 (1964). The warranty previously was that the article 
was merchantable, i.e., that it was reasonably fit for use. See, e.g., Santor v. A & M Karagheu
sian, Inc., 44 N.J. 52, 207 A.2d 305 (1965); Randy Knitwear, Inc. v. American Cyanamid Co 
11 N.Y.2d 195, 181 N.E.2d 399, 226 N.Y.S.2d 363 (1962); Uniform Commercial Code 
§ 2-314. See generally Jaeger, supra note 28.
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turer.33 Yet, even with its emphasis on the product rather than the 
manufacturer’s conduct, warranty was not an adequate remedy. Its 
contractual development saddled the action with the technical require
ments of notice,34 representation,35 reliance,30 privity,3' sale,38 and the

83 Boshkoff, supra note 1, at 299. But see Keeton, Products Liability—Some Observations 
About Allocation of Risks, 64 Mich. L. Rev. 1329, 1331 (1966).

34Failure to give sufficient notice of breach of warranty within a reasonable time to the 
seller or manufacturer has been held to be a bar. See, e.g., Howard v. Lowell Coca-Cola Bot
tling Co., 322 Mass. 456, 78 N.E.2d 7 (1948); Hazelton v. First Nat’l Stores, Inc., 88 N.H. 
409, 190 Atl. 280 (1937). Notice is also a requirement of UNIFORM COMMERCIAL CODE 
§ 2-607 (3 ). Strict liability will probably abrogate the importance of notice. See Greenman 
v. Yuba Power Prods., Inc., 59 Cal. 2d 57, 377 P.2d 897, 27 Cal. Rptr. 697 (1963). This 
is a valid tesult under the strict liability approach:

As between the immediate parties to the sale, [notice] ... is a sound commercial 
rule, designed to protect the seller against unduly delayed claims for damages. As 
applied to personal injuries ... it becomes a boobytrap for the unwary. The injured 
consumer ... at least until he has had legal advice [will not think] ... to give notice 
to one with whom he has had no dealings.

Prosser, The Assault Upon the Citadel (Strict Liability to the Consumer), 69 Yale L.J. 1099, 
1130 (I960). Section 402A explicitly does away with the notice requirement. Comment m. 
The only restriction may be the applicable statute of limitations.

35 Bel v. Adler, 63 Ga. App. 473, 11 S.E.2d 495 (1940) (dealer warrants goods in original 
package manufactured by reputable manufacturer); J. C. Penny Co. v. Scarborough, 184 Miss. 
310, 186 So. 316 (1939) (no liability unless inaccurate misrepresentation of safety of socks 
made in bad faith); Veach v. Bacon Am. Corp., 266 N.C. 542, 146 S.E.2d 793 (1966) (no 
effective representation that repaired buffer is as good as new).

36 Green v. American Tobacco Co., 304 F.2d 70 (5th Cir. 1962), certified on special ques
tion, 154 So. 2d 169 (Fla.), rev’d and remanded, 325 F.2d 673 (5th Cir. 1963), cert, denied, 
377 U.S. 943 (1964) (requisite reliance impossible if cigarette manufacturer cannot know 
danger); Bel v. Adler, supra note 35 (actual reliance on dealer statement that hand cream "just 
wonderful” not shown); Beckett v. F. W. Woolworth Co., 376 Ill. 470, 34 N.E.2d 427 (1941) 
(actual reliance on statement that mascara "harmless” not shown). But see Brown v. General 
Motors Corp., 355 F.2d 814, 818 (4th Cir. 1966), petition for cert, filed, 34 U.S.L. WEEK 
3420 (U.S. June 14, 1966) (No. 1393, 1965 Term; renumbered No. 211, 1966 Term) (ac
tual reliance not requisite for a warranty). The requirement of reliance is continued by UNI
FORM Commercial Code § 2-314.

37 S. H. Kress & Co. v. Lindsey, 262 Fed. 331 (5th Cir. 1919) (lack of privity bars 
widow’s action against seller of infected shaving brush); Degouveia v. H. D. Lee Mercantile 
Co., 231 Mo. App. 447, 100 S.W.2d 336 (1937) (lack of privity bars consumer’s action 
against wholesaler of salmon). But see Hertzler v. Manshum, 228 Mich. 416, 200 N.W. 155 
(1924) (miller of flour in privity with ultimate consumer of baked goods).

38 Whitehurst v. American Nat’l Red Cross, 1 Ariz. App. 326, 402 P.2d 584 (1965)
(furnishing blood causing hepatitis is a service, not a sale); Perlmutter v. Beth David Hosp., 
308 N.Y. 100, 123 N.E.2d 792 (1954) (supplying blood causing hepatitis a service, not a 
sale); see Farnsworth, Implied Warranties of Quality in Hon-Sales Cases, 57 COLUM. L. Rev 
653, 655-56 (1957). But see Russell v. Community Blood Bank, Inc., 185 So. 2d 749 (Fla. 
Dist. Ct. App. 1966) (supplying blood a sale, not a service); Cintrone v. Hertz Truck Leasing 
& Rental Serv., 45 N.J. 434, 446, 212 A.2d 769, 775 (1965) (liability under lease). The 
Uniform Commercial Code remains impartial with respect to the requirement of sale in war
ranty. Uniform Commercial Code § 2-313, comment 2. Restatement § 402A(l) 
speaks of "one who sells any product” and comment f deals with the business of selling, but 
it has been suggested that this is "a description of the situation that has most commonly arisen 
rather than ... a deliberate limitation of the principle to cases where the product has been 
sold Delaney v. Towmotor Corp., 339 F.2d 4, 6 (2d Cir. 1964). 
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possibility of disclaimer.39 The inadequacy prompted courts to attempt 
to increase the effectiveness of the remedy. Probably because few manu
facturers made express representations of safety, implied warranties of 
merchantability and fitness for use were imposed.40 The act of mar
keting goods was considered sufficient representation for consumer re
liance on the safety of the product.41 The removal of privity—last of 
the contract rules to be emasculated42—served to affirm that the basis 
of the warranty action was the wrong inflicted, not the contract of sale.43

39 Gibson v. California Spray-Chem. Corp., 29 Wash. 2d 611, 188 P.2d 316 (1948) ; Bosh- 
koff, supra note 1, at 303-08; James, Products Liability, 34 Texas L. Rev. 44, 192, 210-12 
(1955); see Burr v. Sherwin Williams Co., 42 Cal. 2d 682, 268 P.2d 1041 (1954). See 
generally Jaeger, Privity of Warranty: Has the Tocsin Sounded?, 1 DUQUESNE L. Rev. 1, 
43-47 (1963). The Restatement provision for warnings may replace warranty disclaimers. 
See text accompanying note 114 infra.

40 See Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 371-73, 161 A.2d 69, 77 
(I960); Prosser, The Implied Warranty of Merchantable Quality, 27 Minn. L. Rev. 117 
(1943). See generally Jaeger, Privity of Warranty: Has the Tocsin Sounded?, 1 DUQUESNE 
L. Rev. 1, 26-36 (1963). The implied warranty does not consider the manufacturer’s fault, 
and, theoretically, if a product is not in fact safe for use the manufacturer should be liable. 
Boshkoff, supra note 1, at 294. See generally Jaeger, Privity of Warranty: Has the Tocsin 
Sounded?, 1 Duquesene L. Rev. 1 (1963).

41 See, e.g., Cintrone v. Hertz Truck Leasing & Rental Serv., 45 N.J. 434, 212 A.2d 769 
(1965). "Reliance seems to be assumed or overlooked in some of the implied warranty cases 
dealing with privity, perhaps because plaintiffs were for the most part purchasers.” Prosser, 
The Implied Warranty of Merchantable Quality, 27 Minn. L. Rev. 117, 118 (1943); see 
Doden v. Housh, 251 Iowa 1271, 105 N.W.2d 78 (I960); Ward v. Great Atl. & Pac. Tea 
Co., 231 Mass. 90, 120 N.E. 225 (1918); Ruud, Manufacturer’s Liability for Representation 
Made By Their Sales Engineers to Subpurchasers, 8 U.C.L.A.L. Rev. 251, 255-58 (1961).

42 Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69 (I960). Some courts 
still impose this restriction. E.g., Kuschy v. Norris, 25 Conn. Supp. 383, 206 A.2d 275 (1964).

43 Jaeger, Privity of Warranty: Has the Tocsin Sounded?, 1 DUQUESNE L. Rev. 1, 27 
(1963); Prosser, The Assault Upon the Citadel (Strict Liability to the Consumer), 69 YALE 
L.J. 1099, 1134 (I960); see Parish v. Great Atl. & Pac. Tea Co., 13 Mise. 2d 33, 42-43, 177 
N.Y.S.2d 7, 16-17 (Munic. Ct. 1958); note 27 supra.

44 Their similarity . . . lies only in the fact that each is a remedy aimed at the lia
bility of the manufacturer .... The warranty action, of ancient lineage, did not 
require a showing of negligence . . . but it did require privity of contract. The 
negligence action, on the other hand, did not require privity but it did require that 
the plaintiff show a lack of due care with respect to the particular article .... Either 
of these doctrines, literally applied, gave the manufacturer a virtual immunity. As 
for privity, the injured consumer and the manufacturer were contractual strangers, 
unless related by a fiction. As for negligence, the annual output of such bottles 
[Coca-Cola] often ran into the millions. To show the negligence of the manufac
turer with respect to any particular bottle was an impossibility.

Manzoni v. Detroit Coca-Cola Bottling Co., 363 Mich. 235, 238, 109 N.W.2d 918, 920 
(1961).

At this point in their development neither negligence nor warranty 
provided an effective remedy for the consumer. Negligence still posed 
serious problems of proof while warranty was a borrowed concept mon- 
grelized by courts in their attempt to increase consumer protection and 
compensation.44 Negligence concentrated on the conduct of the manu
facturer; warranty centered on the condition of the product. But courts, 
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although not often acknowledging it, considered both product and con
duct.1' A rational solution was finally enunciated in 1942 when, in 
Jacob E. Decker & Sons v. Capps,4G the Supreme Court of Texas, weighing 
the risk of harm,4' the manufacturer’s superior position to inspect and 
test the product,45 46 47 48 * and the representation of fitness inherent in the mar
keting of the product,40 held that liability should be grounded in tort.50 
[I]f a general rule is to be adopted,” the court stated, "it is safer to hold 

the vendor to a strict accountability than to throw the risk on the pur
chaser.”'’1 The court thus explicitly recognized the rationale of strict 
enterprise liability: as between two innocent parties, the manufacturer, 
rather than the consumer, should generally be held liable for injuries 
which the consumer suffers as a result of using a product.52 The present

45 Compare Central Steel Tube Co. v. Herzog, 203 F.2d 544 (8th Cir. 1953) (negligence 
action against manufacturer of grain swather, where lever hit plaintiff), and O'Donnell v. Gen
eral Metal Wheel Co., 183 F.2d 733 (6th Cir. 1950) (negligence action against manufacturer 
of wheelbarrow, where tire disintegrated during inflation), with Amarillo Coca-Cola Bottling 
Co. v. Loudder, 207 S.W.2d 632 (Tex. Civ. App. 1947) (warranty action for mouse in car
bonated beverage).

46 139 Tex. 609, 164 S.W.2d 828 (1942).
47 Id. at 613, 164 S.W.2d at 829-30. See also Escola v. Coca-Cola Bottling Co., 24 Cal. 

2d 453, 462, 150 P.2d 436, 440 (1944) (Traynor, J., concurring); Picker X-Ray Corp. v. 
General Motors Corp., 185 A.2d 919, 923 (D.C. 1962); Wiedeman v. Keller, 171 HI. 93, 
99, 49 N.E. 210, 211 (1897); Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 386, 
161 A.2d 69, 85 (I960); Prosser, The Assault Upon the Citadel (Strict Liability to the Con
sumer), 69 Yale L.J. 1099, 1122-23 (I960). But see Santor v. A & M Karagheusian, Inc., 
44 N.J. 52, 60, 207 A.2d 305, 309 (1965).

48 139 Tex. at 612, 164 S.W.2d at 829. See also Santor v. A & M Karagheusian, Inc., supra 
note 47, at 63, 207 A.2d at 311; Henningsen v. Bloomfield Motors, Inc., supra note 47, at 
384, 161 A.2d at 83.

40 139 Tex. at 619, 164 S.W.2d at 832. See also Greenman v. Yuba Power Prods., Inc., 
59 Cal. 2d 57, 64, 377 P.2d 897, 901, 27 Cal. Rptr. 697, 701 (1963); Cintrone v. Hertz 
Truck Leasing & Rental Serv, 45 N.J. 434, 450, 212 A.2d 769, 777 (1965); Santor v. A & M 
Karagheusian, Inc., 44 N.J. 52, 64-65, 207 A.2d 305, 311-12 (1965); Prosser, The Assault 
Upon the Citadel (Strict Liability to the Consumer), 69 YALE L.J. 1099, 1123 (I960).

50 The court based its decision "on the broad principle of the public policy to protect hu
man health and life.” 139 Tex. at 612, 164 S.W.2d at 829; see note 54 infra.

51 139 Tex. at 613, 164 S.W.2d at 830, quoting Hoover v. Peters, 18 Mich. 51, 54 (1869) •
52 Strict liability was first applied to injuries caused by food products. See, e.g., Parks v.

G. C. Yost Pie Co., 93 Kan. 334, 144 Pac. 202 (1914) (deleterious ingredients poisoning 
pie); Jacob E. Decker & Sons v. Capps, 139 Tex. 609, 164 S.W.2d 828 (1942) (contaminated 
poisonous sausage). See generally Perkins, Unwholesome Food as a Source of Liability, 5 
IOWA L. bull. 6 (1919). It was then extended to injuries resulting from products intended 
for intimate bodily use. See, e.g., Chapman v. Brown, 198 F. Supp. 78 (D. Hawaii 1961), 
aff’d, 304 F.2d 149 (9th Cir. 1962) (dangerously flammable hula skirt); Gottsdanker v. Cut
ter Labs., 182 Cal. App. 2d 602, 6 Cal. Rptr. 320 (Dist. Ct. App. I960) (live virus in polio 
vaccine); Garthwait v. Burgio, 153 Conn. 284, 216 A.2d 189 (1965) (allegedly unsafe hair 
dye). Strict liability is now imposed for harm caused by any type of product. See, e.g., Greeno 
v. Clark Equip. Co., 237 F. Supp. 427 (N.D. Ind. 1965) (forklift truck); Greenman v. Yuba 
Power Prods., Inc., 59 Cal. 2d 57, 377 P.2d 897, 27 Cal. Rptr. 697 (1962) (inadequate set 
screws on power tool); Bernstein v. Lily-Tulip Cup Corp., 177 So. 2d 362 (Fla. Dist. Ct. App. 
1965), aff’d on certification, 181 So. 2d 641 (Fla. 1966) (faulty construction of paper cup); 
Suvada v. White Motor Co., 51 Ill. App. 2d 318, 201 N.E.2d 313 (1964), aff’d, 32 Ill. 2d 
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judicial conclusion to this history was reached in 1963 when a unanimous 
California Supreme Court held that: "A manufacturer is strictly liable 
in tort when an article he places on the market, knowing that it is to be 
used without inspection for defects, proves to have a defect that causes an 
injury to a human being.”53

612, 210 N.E.2d 182 (1965) (defective linkage bracket in automotive brake system); Lonz- 
rick v. Republic Steel Corp., 1 Ohio App. 2d 374, 205 N.E.2d 92 (1965) (collapse of steel 
bar joists). See generally Keeton, Products Liability—Liability Without Vault and the Re
quirement of a Defect, 41 Texas L. Rev. 855 (1963); Prosser, The Fall of the Citadel (Strict 
Liability to the Consumer), 50 MINN. L. Rev. 791 (1966); Traynor, The Ways and Meanings 
of Defective Products and Strict Liability, 32 Tenn. L. Rev. 363 (1965).

53 Greenman v. Yuba Power Prods., Inc., 59 Cal. 2d 57, 62, 377 P.2d 897, 900, 27 Cal. 
Rptr. 697, 700 (1963) (Traynor, C.J.). (Emphasis added.)

54 See, e.g., Lartigue v. R. J. Reynolds Tobacco Co., 317 F.2d 19, 36 (5th Cir. 1963) 
("[A] manufacturer ... is not like one who keeps a tiger for a pet in a crowded city”). Text 
writers have also alluded to this limitation of strict liability: "Liability on the basis of an im
plied warranty or breach of a tort duty independent of the contract is not so strict or absolute 
as to justify a recovery on the part of a user who merely shows that an injury was suffered . . . .” 
Keeton, Products Liability—Liability Without Fault and the Requirement of a Defect, 41 
Texas L. Rev. 855, 858 (1963). "When the injury is in no way attributable to a defect there 
is no basis for strict liability.” Traynor, supra note 52, at 367. “{T]he plaintiff must still 
prove that the article was unsafe in some way. . . . [T]he liability is not that of an insurer; 
it is not absolute in the literal sense of that word.” Wade, Strict Tort Liability of Manufac
turers, 19 Sw. L.J. 5, 13 (1965).

It has been generally recognized that an implied warranty action which does not require 
privity is the equivalent of strict liability in tort. See, e.g., Greeno v. Clark Equip. Co., 237 
F. Supp. 427, 429 (N.D. Ind. 1965); Mitchell v. Miller, 214 A.2d 694, 697 (Conn. Super. 
Ct. 1965); Goldberg v. Kollsman Instrument Corp., 12 N.Y.2d 432, 437, 191 N.E.2d 81, 
83, 240 N.Y.S.2d 592, 595 (1963). See generally Keeton, Products Liability—Current De
velopments, 40 Texas L. Rev. 193, 206-07 (1961); Prosser, The Assault Upon the Citadel 
(Strict Liability to the Consumer), 69 Yale L.J. 1099, 1124-34 (I960); Wade, supra at 9-11.

55 Traynor, supra note 52, at 373. "The answer to the question of the scope of the war
ranty or the test or definition of a defect depends to a certain extent upon the reasons or pol
icies for the imposition of liability in the first place.” Keeton, Products Liability—Liability 
Without Fault and the Requirement of a Defect, 41 Texas L. Rev. 855, 859 (1961).

36 Various rationales have been advanced to justify imposing strict liability. One of the 
foremost of these is that strict liability should be imposed to protect the public life and health. 

The requirement that a product be defective distinguishes strict from 
absolute liability,54 and is the most important remaining restriction on the 
right of an injured person to recover from the manufacturer of an injury
causing product. Consequently, the conclusion that a product is defective 
will often be, in effect, a decision that liability will be imposed. The 
meaning of defect, then, is the key to products liability.

Unfortunately, the concept of defect is not as transparent as the reason 
for its importance. Indeed, Chief Justice Traynor has stated that "no 
single definition of defect has proved adequate to define the scope of the 
manufacturer’s strict liability in tort for physical injuries . . . .”55 This is 
understandable in light of the multiplicity of factual situations which 
arise and the varying policy considerations which influence court deci
sions.56 In fact, courts dealing with the problem in individual cases 
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have been reluctant to apply a definition of defect broader than that neces
sary to cover a particular situation.57 58 Also, some courts, in order to reach 
a just” result, ignore the concept of defect, limiting the manufacturer’s 
liability when, according to the doctrinaire rule, liability should have been 
imposed.08 Consequently, apparent exceptions have developed in strict 
liability in tort, and case results are often inconsistent.59

See, e.g., McKee v. Brunswick Corp., 354 F.2d 577 (7th Cir. 1965); Canifax v. Hercules 
Powder Co., 237 Cal. App. 2d 44, 46 Cal. Rptr. 522 (Dist. Ct. App. 1965); Garthwait v. 
Burgio, 153 Conn. 284, 216 A.2d 189 (1965); Suvada v. White Motor Co., 32 Ill. 2d 612, 
210 N.E.2d 182 (1965). Another argument is that the manufacturer may insure against 
such loss and pass on his cost to the consumer. See, e.g., Vandermark v. Ford Motor Co., 61 
Cal. 2d 256, 391 P.2d 168, 31 Cal. Rptr. 896 (1963); Greenman v. Yuba Power Prods., Inc., 
59 Cal. 2d 57, 377 P.2d 897, 27 Cal. Rptr. 697 (1963). But see Cochran v. Brooke, 409 
P.2d 904 (Ore. 1966); Wights v. Staff Jennings, Inc., 405 P.2d 624 (Ore. 1965); Plant, 
Strict Liability of Manufacturers for Injures Caused by Defects in Products—An Opposing 
View, 24 Tenn. L. Rev. 938, 945-48 (1957). See generally Note, The Scope of the Manu
facturer's Strict Liability in Tort for Defective Goods, 27 U. Pitt. L. Rev. 683 (1966). Yet 
another policy basis is that a consumer relies on representations contained in today’s mass-media 
advertising by which manufacturers induce the general public to buy their products. See, e.g., 
Inglis v. American Motors Corp., 3 Ohio St. 2d 132, 209 N.E.2d 583 (1965); Randy Knit
wear, Inc. v. American Cyanamid Co., 11 N.Y.2d 5, 181 N.E.2d 399, 226 N.Y.S.2d 363 
(1962). For other policy reasons advanced in support of strict liability see Prosser, The As
sault Upon the Citadel (Strict Liability to the Consumer), 69 Yale L.J. 1099, 1114-24 (I960).

57 See, e.g., Santor v. A & M Karagheusian, Inc., 44 N.J. 52, 67, 207 A.2d 305, 313 
(1965) : "It is not necessary in the context of this case to attempt to define the outer limits 
of the term ’defect’ .... Suffice it to say the concept is a broad one. The range of its opera
tion must be developed as the problems arise . . . .”

58 For example, a finding of "defect” has been avoided by a preliminary conclusion that a 
transaction was a service, not a sale, and that an implied warranty did not attach. This is most 
notable in blood cases. See, e.g., Whitehurst v. American Nat’l Red Cross, 1 Ariz. App. 326, 402 
P.2d 584 (1965); Perlmutter v. Beth David Hosp., 308 N.Y. 100, 123 N.E.2d 792 (1954). 
But see Russell v. Community Blood Bank, Inc., 185 So. 2d 749 (Fla. Dist. App. 1966). See 
generally notes 43-61 infra and accompanying text. Similarly, the consequences of implied 
warranties have been avoided in food cases by finding that food is served or uttered, not sold. 
See, e.g., McCarley v. Wood Drugs, Inc., 228 Ala. 226, 153 So. 446 (1934); Pappa v. F. W. 
Woolworth Co., 42 Del. 358, 33 A.2d 310 (1943); Yeo v. Pig & Whistle Sandwich Shops, 
Inc., 83 Ga. App. 91, 62 S.E.2d 668 (1950); Child’s Dining Hall Co. v. Swingler, 173 Md. 
490, 197 Atl. 105 (1938).

59 Compare State Stove Mfg. Co. v. Hodges, 189 So. 2d 113 (Miss. 1966), with Alvarez 
v. Felker Mfg. Co., 230 Cal. App. 2d 987, 41 Cal. Rptr. 514 (Dist. Ct. App. 1964).

69 There has been some dissatisfaction with this section. German, Products Liability— 
Strict Liability?, 33 INS. COUNSEL J. 259 (1966); Smyser, Products Liability and the Ameri
can Law Institute: A Petition for Rehearing, 42 U. Det. L. Rev. 343 (1965). This discontent 
is partially based on the belief that the purpose of the American Law Institute—to indicate 
the current state of the law—was abandoned in § 402A. A critic has stated that this "new 
provision is not at present ’a correct statement of the general law of the United States’ but,

Section 402A: Defective Condition Unreasonably

Dangerous

Section 402A of the Restatement of Torts represents the most 
thorough and most recent attempt to explain the basis of strict tort lia
bility and to articulate a formula for its application.00 While mentioning
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the "special responsibility” of the seller and the necessary reliance of the 
consumer, the theoretical cornerstone for the imposition of strict tort 
liability is clearly stated in comment c\

[PJublic policy demands that the burden of accidental injuries caused 
by products ... be placed upon those who market them, and be treated 
as a cost of production . . . and that the consumer of such products is 
entitled to the maximum of protection at the hands of someone, and 
the proper persons to afford it are those who market the products.* 61

rather, it is what its sponsors expect the general law to become . . . Id. at 344, quoting RE
STATEMENT, Torts at ix (1934) and Restatement (Second), Torts § 402A (Tent. Draft 
No. 10, 1964).

61 Restatement (Second) , Torts § 402A, comment c (1965) [hereinafter comments 
cited without further annotation are comments on § 402A).

62 24 Cal. 2d 453, 461, 150 P.2d 436, 440 (1944) (concurring opinion); accord, Putnam 
v. Erie Mfg. Co., 338 F.2d 911 (5th Cir. 1964); Greeno v. Clark Equip. Co., 237 F. Supp. 427 
(N.D. Ind. 1965); Greenman v. Yuba Power Prods., Inc., 59 Cal. 2d 57, 377 P.2d 897, 27 
Cal. Rptr. 697 (1963).

63 Comment m.
64 Restatement § 402A:

Special Liability of Seller of Product for Physical Harm to User or Consumer
(1) One who sells any product in a defective condition unreasonably dangerous 
to the user or consumer ... is subject to liability for physical harm thereby 
caused ....

65 "In contract, the failure of a product to be reasonably fit for the purpose for which it 
was to be used within the guaranteed time is all the plaintiff need prove to establish a prima 
facie case. The plaintiff need not prove negligence in the manufacture of the warranted prod
uct.” Nalbandian v. Byron Jackson Pumps, Inc., 97 Ariz. 280, 283, 399 P.2d 681, 683 (1965); 
see, e.g., Dagley v. Armstrong Rubber Co., 344 F.2d 245 (7th Cir. 1965); Manzoni v. Detroit 
Coca-Cola Bottling Co., 363 Mich. 235, 109 N.W.2d 918 (1961).

66 Boshkoff, Some Thoughts About Physical Harm, Disclaimers and Warranties, 4 B.C. 
INDUS. & COM. L. Rev. 285, 299 (1963). This analysis is supported by a literal reading of 
§ 402A.

It is this rationale, essentially similar to that expressed by Chief Jus
tice Traynor in Escola v. Coca-Cola Bottling Co.,62 which section 402A 
attempts to effectuate.

Evincing a fear that a warranty approach to strict liability would per
mit courts to retain some vestiges of contract rules of sales warranty,63 the 
Restatement has discarded warranty terminology, although incorporating 
the fundamental warranty approach to liability. Instead of imposing 
liability for "unmerchantable products” or "products not fit for use,” the 
Restatement imposes liability when a product is "in a defective condition 
unreasonably dangerous to the user or consumer . . . .”64 The decisive 
factor remains the condition of the product.65 66

The phrase "defective condition unreasonably dangerous” is suscepti
ble of two possible interpretations. It has been suggested that this phrase 
enunciates two distinct requirements for recovery and that unless a prod
uct is both defective and unreasonably dangerous liability will not be 
imposed.60 On the other hand, some courts have used "defective prod
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uct” and "unreasonably dangerous” interchangeably/” and it has been 
argued that these terms have the same meaning.88 The controversy is 
really academic/’9 either interpretation can be correct in a given factual 
situation.

67 See, e.g., Jakubowski v. Minnesota Mining & Mfg., 42 N.J. 177, 199 A.2d 826 (1964).
68 Wade, supra note 54, at 14-15.
69 See Rapson, Products Liability Under Parallel Doctrines: Contrasts Between the Uni

form Commercial Code and Strict Liability in Tort, 19 RUTGERS L. Rev. 692, 698-704 (1965); 
Wade, supra note 54, at 15.

79 Keeton, Products Liability—Liability Without Fault and the Requirement of a Defect, 
41 Texas L. Rev. 855, 859 (1963); Wade, supra note 54, at 14; Note, 14 Drake L. Rev. 
117 (1965).

71 E.g., Santor v. A & M Karagheusian, Inc., 44 N.J. 52, 207 A.2d 305 (1965) (carpet). 
Within this category are products which contain an unintended substance. E.g., Campbell 
Soup Co. v. Ryan, 328 S.W.2d 821 (Tex. Civ. App. 1959) (metal washer in TV dinner). 
Courts have been more reluctant to find liability when the undesired substance is natural to 
the article, though not normally found in the form in which the product is dispensed. See, 
e.g., Bryer v. Rath Packing Co., 221 Md. 105, 156 A.2d 442 (1959) (chicken bone in chicken 
pie). Such reluctance is even more manifest when a foreign substance in the product is unde
tectable or unknowable. See, e.g., Perlmutter v. Beth David Hosp., 308 N.Y. 100, 123 N.E.2d 
792 (1954) (serum hepatitis virus in blood); Lartigue v. R. J. Reynolds Tobacco Co., 317 
F.2d 19 (5th Cir. 1963), cert, denied, 379 U.S. 869 (1964) (danger from cigarette smok
ing unforeseeable).

72 Greenman v. Yuba Power Prods., Inc., 59 Cal. 2d 57, 377 P.2d 897, 27 Cal. Rptr. 697 
(1963) (inadequate set screws on power tool); Drummond v. General Motors Corp., Civil 
No. 771098, Cal. Super. Ct., July 29, 1966 (claimed defective design of Corvair automobile). 
This category also includes goods which are defective because of a failure to provide safety 
devices. E.g., Wright v. Massey-Harris, Inc., 68 Ill. App. 2d 70, 215 N.E.2d 465 (1966) 
(action in negligence and strict liability for absence of guard on corn picker).

73 See Bernstein v. Lily-Tulip Cup Corp., 177 So. 2d 362 (Fla. Dist. Ct. App. 1965),
aff’d on certification, 181 So. 2d 641 (Fla. 1966) (faulty construction of paper cup); Caput- 
zal v. Lindsay Co., 48 N.J. 69, 222 A.2d 513 (1966) (faulty water softner); O’Brien v. Com
stock Foods, Inc.,------ A.2d  (Vt. 1966) (glass in can of beans).

74 "Perhaps it [the product] can be said to be improperly designed, and the bad design 
may be called a defect. But [when] . . . the design is ’defective’ only because it made the 
product unreasonably dangerous . . . the phrase 'defective condition’ has no independent mean
ing . . . .” Wade, supra note 54, at 15.

15 Id. at 14-15; see, e.g., Murphy v. Cory Pump & Supply Co., 47 Ill. App. 2d 382, 197 
N.E.2d 849 (1964) (not liable for absence of guard on mower where plaintiff knew of 
danger).

There are two major categories of defects:67 68 69 70 71 72 73 74 * (1) defect occasioned 
by faulty manufacture'1 and (2) defect in design of a product.'“ Recog
nition of this dichotomy should eliminate any difficulty about the appli
cation of the phrase "defective condition unreasonably dangerous.” If 
the product is in a condition other than that intended by the manufacturer, 
it is defective and plaintiff must prove that it is unreasonably dangerous.'3 
Where the product is perfectly manufactured,'4 liability will be imposed 
upon proof that the article as designed and marketed is unreasonably 
dangerous.”’ In cases involving defectively manufactured products, both 
requirements must be met; where the alleged defect is one of design, the 
phrase may be read as imposing only a single requirement.
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Comment g lists three prerequisites for the imposition of strict tort 
liability: (1) a defect must be present at the time the product leaves the 
seller’s hands, (2) the product must be in a condition not contemplated 
by the ultimate consumer, and (3) it must be unreasonably dangerous to 
him. Comment h adds that "a product is not in a defective condition 
when it is safe for normal handling and consumption.” Because these 
provisions determine whether section 402A will be applicable, a discus
sion of each, along with some of the other more important comments, 
will aid in understanding the section’s meaning and scope.

LEAVES SELLER’S POSSESSION

The first requirement in comment g, that the product be in a faulty 
condition at the time the seller transfers possession, has been imposed in 
both sales warranty and strict liability in tort.76 While it should pose 
few difficulties to courts using the Restatement rule, the necessity for 
this requirement is questionable.'7 Indeed, it cannot be rationalized with 
the policy of section 402A stated in comment c.78 If the purpose of 

76 Delaney v. Towmotor Corp., 339 F-2d 4 (2d Cir. 1964) (strict liability extends only 
to defects present at delivery); Greeno v. Clark Equip. Co., 237 F. Supp. 427 (N.D. Ind. 1965) 
(for strict liability defect must exist when product leaves seller’s control); Vandermark v. 
Ford Motor Co., 61 Cal. 2d 256, 391 P.2d 168, 37 Cal. Rptr. 896 (1964) (in strict liability 
and warranty action defect present when product left control of manufacturer’s dealer); see 
Cintrone v. Hertz Truck Leasing & Rental Serv., 45 N.J. 434, 212 A.2d 769 (1965) (war
ranty liability for mechanical failure during lease of motor vehicle).

Proving that the defect was present at the time possession was transferred poses the same 
problem under the Restatement as under prior cases: plaintiff has the burden of proof. Com
ment g. Res ipsa loquitur, a device for reducing the quantum of proof necessary to establish 
negligence, does not apply in strict liability. Nalbandian v. Byron Jackson Pumps, Inc., 97 
Ariz. 280, 399 P.2d 681 (1965) (dictum) (failure in motor of electric submersible well 
pump); Gallagher v. Pequot Spring Water Co., 2 Conn. Cir. 354, 199 A.2d 172 (1963) 
(foreign substance in soft drink). Nevertheless, because the courts allow use of circumstantial 
evidence to prove the presence of a defect, the result is largely the same. Prosser, The Fall of 
the Citadel (Strict Liability to the Consumer), 50 MINN. L. Rev. 791, 842-44 (1966); see 
Rex Paper Co. v. Reichhold Chems., Inc., 252 F. Supp. 314 (W.D. Mich. 1966); Wood v. 
Hub Motor Co., 110 Ga. App. 101, 137 S.E.2d 674 (1964).

77 See Cintrone v. Hertz Truck Leasing & Rental Serv., 45 N.J. 434, 212 A.2d 769 (1965), 
54 GEO. L.J. 1017 (1966). The Supreme Court of New Jersey held the lessor of a motor 
vehicle liable for breach of warranty for injuries resulting from failure of the vehicle’s brakes. 
The court stated that the content of the "implied promissory warranty” was "that the car will 
not fail mechanically during the rental period.” 45 N.J. at 450, 452, 212 A.2d at 777, 778. 
Thus it was not necessary to show that the defect existed at the time of transfer of possession. 
Although defendant had contracted to keep the vehicle in safe running condition, the court 
specifically rejected the service agreement as a basis for imposing the extended liability. Id. 
at 451, 212 A.2d at 778. But see id. at 460, 212 A.2d at 783 (Proctor, J., concurring) (ser
vice agreement is basis for extending length of warranty); First Nat’l Bank v. Otis Elevator 
Co., 2 Ariz. App. 80, 90, 406 P.2d 430, 439 (1965) (service agreement is basis for extending 
length of warranty). Cintrone may be a harbinger of the elimination of the requirement that 
the defect be present at the time of the transfer of possession, since the court stated that this 
warranty obligation "may properly be stated in terms of strict liability in tort . . . .” 45 N.J. 
at 452, 212 A.2d at 778-79-

78 See text accompanying note 61 supra.
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strict liability is to place the burden of accidental injuries on the manu
facturer, it should not be necessary to prove that the defective condition 
was attributable to the manufacturer. The presumption that the manu
facturer is best suited to bear the cost of injury should apply equally to 
situations in which he was not responsible for the defect. That it does 
not, may indicate that the risk-spreading rationale is not the only reason 
for the rule of strict liability.

There are two possible explanations for the limitation: Either the 
goal of section 402A is prevention of accidents by forcing manufacturers 
to use greater care in design and production,'9 or the drafters of 402A 
were unwilling to abandon the concept that liability should be based, if 
not on fault, then on some form of fault substitute.79 80 To the extent that 
courts adhere to the rationale of Escola and comment c, the requirement 
that the defect be present at the time the product leaves the seller’s hands 
will be liberally interpreted; when the "increased care through increased 
liability” theory influences a court, it should have a neutral effect on the 
requirement; "fault substitute,” on the other hand, should foster its strict 
construction.

79 The argument that if strict liability is imposed for defective goods, manufacturers will 
use the utmost care in production is usually attributed to Jacob E. Decker & Sons v. Capps, 139 
Tex. 609, 617, 164 S.W.2d 828, 831-32 (1942). It is probably the basis of the "public pro
tection” rationale which has often been invoked to justify strict liability. See, e.g., Greenman 
v. Yuba Power Prods., Inc., 59 Cal. 2d 57, 377 P.2d 897, 27 Cal. Rptr. 697 (1963); Suvada 
v. White Motor Co., 32 Ill. 2d 612, 210 N.E.2d 182 (1965), affirming 51 Ill. App. 2d 318, 
201 N.E.2d 313 (1964). It is impossible or at least impractical for a manufacturer to pro
vide the degree of inspection which would guarantee the safety of each of his products. Keeton, 
Products Liability—Some Observations About Allocation of Risks, 64 MICH. L. Rev. 1329, 
1332-33 (1966); Prosser, The Assault Upon the Citadel (Strict Liability to the Consumer), 
69 Yale L.J. 1099, 1140 (I960); cf. Goldberg v. Kollsman Instrument Corp., 12 N.Y.2d 432, 
438, 191 N.E.2d 81, 84, 240 N.Y.S.2d 592, 596 (1963) (Burke, J., dissenting). Liability 
without requiring a defect would be absolute liability. The manufacturer held liable would 
then shift the loss to the consuming public by adjusting the price of the product, in effect, 
creating a form of public compensation. Boshkoff, supra note 66, at 286.

80 Strict liability is theoretically "liability without fault.” Long v. Flanigan Warehouse 
Co., 79 Nev. 241, 247-48, 382 P.2d 399, 403 (1963). Nevertheless, courts continue to ex
hibit a "present inability to reject some type of fault as the basis for compensating injured 
consumers.” Boshkoff, supra note 66, at 293. Often there is no "fault,” in the traditional 
negligence sense, in marketing goods which cause injury to an innocent consumer. One writer 
has suggested that "fault substitutes" are often used to justify imposing liability. Wegman, 
Cigarettes and Health: A Legal Analysis, 51 CORNELL L.Q. 678, 710-11 (1966). Reliance 
is such a fault substitute; it affords the basis for recovery, perhaps fictitious, of consumer ex
pectation and yet does not relate to any standard of care. If an injured plaintiff is unable to 
establish either traditional fault or a fault substitute, recovery may be denied. Green v. Amer
ican Tobacco Co., 304 F.2d 70 (5th Cir. 1962), certified on special question, 154 So. 2d 169 
(Fla.), rev’d and remanded, 325 F.2d 673 (5th Cir. 1963), cert, denied, 377 U.S. 943 (1964) 
(recovery denied because no reliance established).

81 Comment g itself provides a vehicle for broadening this requirement by defining the 
rule to include "proper packaging, necessary sterilization, and other precautions required to 

There are cases indicating how this provision could be interpreted to 
favor the consumer.81 A recent California case, Vandermark v. Ford Motor 
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Co.,82 may be a precursor of such liberal construction. Employing strict 
liability in tort, though not section 402A, the California Supreme Court 
held that the manufacturer of a new car would be liable to a consumer 
who could show that the product was defective when the automobile left 
the hands of Ford’s authorized retail dealer.83 Recognizing the industry 
practice that retail dealers make final inspections and adjustments,84 the 
court concluded that "the manufacturer of the completed product, cannot 
delegate its duty to have its cars delivered to the ultimate purchaser free 
from dangerous defects [and] ... it cannot escape liability on the ground 
that the defect in [the] ... car may have been caused by something one 
of its authorized dealers did or failed to do.”85 • A similar application of 
the phraseology of comment g would be sound and courts interpreting 
the Restatement are likely to follow Vandermark. It would show a 
realization that the phrase "at the time it leaves the seller’s hands” is to 
be construed liberally, but, more important, it would emphasize the rea
son behind the rule that generally the manufacturer should be liable for 
injuries resulting from defective products: it is not because he caused the 

permit the product to remain safe for a normal length of time when handled in a normal man
ner.” This provides a basis for tracing a subsequently occurring condition to a "defect” exist
ing at the time of transfer, which has particular significance in some food cases, where, for 
instance, the manufacturer places into the stream of commerce a food product which is safe 
for immediate consumption but which spoils before it can reasonably be expected to reach the 
consumer.

82 61 Cal. 2d 256, 391 P.2d 168, 37 Cal. Rptr. 896 (1964).
»3 id. at 261, 391 P.2d at 171, 37 Cal. Rptr. at 899.

Ibid.
85 Ibid. A subsequent case adopted and applied this rationale in an analogous factual sit

uation. Plaintiff was injured while operating a concrete-cutting machine. The defect in the 
machine allegedly resulted from an improper bushing which the manufacturer attempted to 
show had been fitted by the retailer, and thus was not present at the time the machine left the 
factory. Citing V andermark, the court held that the trial judge erred in answering in the 
negative a juror’s question: ”1 want to know if [the manufacturer] ... is legally responsible 
for something that [the retailer] . . . has done?” Alvarez v. Felker Mfg. Co., 230 Cal. App. 
2d 987, 1003-04, 41 Cal. Rptr. 514, 524 (Dist. Ct. App. 1964). The case is particularly 
important because the court specifically held that V andermark applied even where, as here, the 
retailer was not an agent of the manufacturer. "The crucial question," said the court, "is whether 
[the manufacturer] . . . delegated some phase of its manufacturing process to [a dealer] . . . .” 
Id. at 1003, 41 Cal. Rptr. at 524. But see State Stove Mfg. Co. v. Hodges, 189 So. 2d 113 
(Miss. 1966). A contractor failed to install a temperature relief valve on a water heater as 
instructed by the manufacturer. The heater exploded and the injured parties sued the con
tractor and the manufacturer of the water heater. The court, although adopting § 402A, held 
that the proximate cause of the accident was the contractor’s negligence and excused the manu
facturer from liability, among other reasons, "because the water heater as manufactured . . . 
was not expected to and did not reach the [plaintiffs] . . . 'without substantial change in the 
condition in which it [was] . . . sold.’” Id. at 121. The Restatement has "refrained from 
taking any position as to the possible liability of the seller where the product is expected to, 
and does, undergo further processing or other substantial change after it leaves his hands and 
before it reaches those of the ultimate user or consumer.” Comment p.
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defect, but because he can treat the injuries as "a cost of production 
against which liability insurance can be obtained.”86

86 Comment c.
87 Keeton, Products Liability—Liability Without Fault and the Requirement of a Defect, 

41 Texas L. Rev. 855, 858 (1963); Wade, supra note 54, at 13.
88 See notes 76-86 supra and accompanying text.
89 "Consumer” is contrasted in the Restatement with "user,” which is a broader term, in

cluding not only ultimate users, but also "those who are passively enjoying the benefit of the 
product ... as well as those . . . doing work upon it . . . .” Comment I. The Restatement 
extends protection to both classes of individuals, while distinguishing them from noncon
sumers and nonusers such as casual bystanders and employees of a retailer. The Restatement 
declines to take a position concerning manufacturer liability to the latter. Comment o. See 
generally Prosser, The Fall of the Citadel (Strict Liability to the Consumer), 50 Minn. L. Rev. 
791, 817-20 (1966); Note, 64 Colum. L. Rev. 916 (1964).

90 Whether contributor)' negligence is a defense in warranty or strict liability has been the 
subject of much confusion. See 1 Frumer & Friedman, Products Liability § 16.01 [3] 
(1965). Compare Maiorino v. Weco Prods. Co., 45 N.J. 570, 214 A.2d 18 (1965) (plain
tiff’s lack of reasonable care is defense in strict tort liability), with Kassouf v. Lee Bros., 209 
Cal. App. 2d 568, 26 Cal. Rptr. 276 (Dist. Ct. App. 1962) (contributory negligence is de
fense only in negligence). This confusion has been attributed to a failure to distinguish be
tween contributory negligence and assumption of risk. E.g., Wade, Strict Tort Liability of 
Manufacturers, 19 Sw. L.J. 5, 21-22 (1965); see Prosser, The Fall of the Citadel (Strict Lia
bility to the Consumer), 50 Minn. L. Rev. 791, 838 (1966). Recognizing this distinction, 
the Restatement has provided that while ordinary contributory negligence is no defense, "the 
form of contributory negligence which consists in voluntarily and unreasonably proceeding 
to encounter a known danger, and commonly passes under the name of assumption of risk, 
is a defense . . . .” Comment n. Such a division not only reconciles prior case law, Wade, 
supra at 22, but should add clarity while adhering to the spirit of strict liability. See gen
erally Prosser, Torts 532-41, 648-57 (3d ed. 1964).

CONDITION NOT CONTEMPLATED

Strict liability is not absolute liability, and the manufacturer will not 
be liable for all injuries caused by his product.8' The requirement that 
the product be defective at the time it leaves the seller’s hands is one of 
the factors limiting liability.88 Another is comment g's stipulation that 
a product must be "in a condition not contemplated by the ultimate con
sumer”;89 90 it does not specify, however, whether the test of consumer ex
pectation is to be subjective, dependent on actual knowledge, or objective, 
measured by community standards. If objective, then a consumer would 
be denied recovery where he should have contemplated the condition of 
the product, which would deny recovery where there was a negligent 
failure to discover the defect. This is precisely the result rejected in 
comment n—ordinary contributory negligence, namely, a mere "failure 
to discover the defect in the product, or to guard against the possibility 
of its existence,” is not a defense to strict liability.00 A subjective test of 
consumer expectation, on the other hand, would require the plaintiff to 
know the condition of the product and appreciate the risk he is taking, in 
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effect, no more than the rule of assumption of risk.91 An objective test 
would not only reestablish ordinary contributory negligence as a defense, 
but would also be the same as the Restatement’s definition of unreason
ably dangerous.92 It is here asserted that the test for "condition not 
contemplated” must be subjective: it is more in keeping with the under
lying theory of strict tort liability93 94 95 96 * and more consistent with the doctrine 
of assumption of risk expressly allowed in comment «.9‘ Only when a 
manufacturer has shown that the consumer voluntarily exposed himself 
to a known danger has he established that the product was not in a con
dition not contemplated.

91 See, e.g., Hawk v. City of Newport Beach, 46 Cal. 2d 213, 293 P.2d 48 (1956) (en 
banc); Bullock v. Benjamin Moore & Co., 392 S.W.2d 10 (Mo. Ct. App. 1965); Buffalo 
Shook Co. v. Barksdale, 206 Va. 45, 141 S.E.2d 738 (1965); RESTATEMENT (SECOND), 
Torts § 496A, comment c(2) (1965); Symposium—Assumption of Risk, 22 La. L. Rev. 
1 (1961).

92 "The article sold must be dangerous to an extent beyond that which would be contem
plated by the ordinary consumer who purchases it, w’ith the ordinary knowledge common to 
the community as to its characteristics.” Comment 7; see notes 95-105 infra and accompanying 
text.

93”[P]ublic policy demands that the burden of accidental injuries ... be placed upon 
those who market them . . . and that the consumer of such products is entitled to the maximum 
of protection . . . .” Comment c. (Emphasis added.) In light of this policy declaration, 
it seems clear that where alternative interpretations can be given to provisions of § 402A, the 
interpretation which tends to increase consumer protection is preferable. Clearly, the re
quirement of actual knowledge and appreciation of the danger would more nearly fulfill the 
goal of maximum consumer protection.

94 Assumption of risk is based on plaintiff's subjective standard, while contributory negli
gence is measured by the objective standard of the reasonable man. PROSSER, Torts 452 (3d 
ed. 1964).

95 See notes 90-94 supra and accompanying text.
96 Concern with the particular problem of liability for injury resulting from extended use

or overuse of a product made as intended may explain comment i's inadequate definition of
unreasonably dangerous. Each of the examples the comment uses to illustrate the rule deals 
with this problem. Yet when analyzed, even these illustrations point out the inadequacy and 
inappropriateness of the definition. For instance, good whiskey is said not to be unreasonably 
dangerous despite the fact that its use can result in drunkenness or alcoholism. Because the

UNREASONABLY DANGEROUS

Comment i provides that before liability will be imposed a product 
must be "unreasonably dangerous,” that is, its propensity for danger must 
be greater than that "contemplated by the ordinary consumer who pur
chases it, with the ordinary knowledge common to the community as to 
its characteristics.” This requirement is inconsistent with other provisions 
in section 402A. By defining unreasonably dangerous in terms of con
sumer expectation, the Restatement has precluded liability where the 
plaintiff should have known of the danger involved. Yet, as discussed 
above,90 it is precisely this defense which comment n declares inapplicable 
in an action brought under section 402A.98
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Unavoidably Unsafe

Comment k provides a basis for a viable alternative definition which 
would not be inconsistent with the elimination of the defense of contri
butory negligence.07 That comment provides an exception from liability 
for products "unavoidably unsafe,” those which, "in the present state of hu
man knowledge, are quite incapable of being made safe for their intended 
and ordinary use.”08 The phrase "quite incapable” has two possible mean
ings, and courts interpreting the Restatement must choose between apply
ing the exception whenever it is impractical to make the product safe, or 
interpreting the words to require impossibility. To the extent that courts 
adhere to the spirit of strict enterprise liability, the latter interpretation 
should prevail, although the impracticality test could conceivably be 
used. "Quite incapable” is modified by the phrase "in the present state of 
human knowledge.” Because comment k focuses on the marketing of 
the product, it is probable that the manufacturer’s knowledge at that 
time will be determinative.00 Rephrasing the definition then, a product * 

consumption of whiskey to an extent that leads to drunkenness or alcoholism is arguably an 
abnormal use of the product, the question of "unreasonably dangerous" should never be 
reached; liability should be denied on the ground that the product was safe for “normal 
handling and consumption,” and thus not defective. See Comment h\ notes 121-32 infra and 
accompanying text. Comment i's citation of tobacco as a product which is not unreasonably 
dangerous under the Restatement definition is even more questionable. Indeed, "good to
bacco is not unreasonably dangerous merely because the effects of smoking may be harmful," 
but it will be unreasonably dangerous if it is more dangerous than the average consumer ex
pects. Even assuming that the average consumer is aware that cigarette smoking may cause 
cancer, the product will be more dangerous than the ordinary consumer expects today if some 
other disease is later associated with smoking; tobacco would then be unreasonably dangerous.

97 Nor would such definition be geared to a particular problem. See note 96 supra.
98 Comment k states that such products are neither defective nor unreasonably dangerous 

when "properly prepared, and accompanied by proper directions and warning.” Since there 
is a duty to warn against reasonably foreseeable dangers, see comment /, comment k will be 
available as a defense only when the product is incapable of being made safe for intended and 
ordinary uses and a proper warning against foreseeable dangers accompanies it.

Where the manufacturer could not know of the dangerous condition of his product, not 
only is he excused from giving a warning, but he is also protected by comment k since one 
who cannot know of the dangerous conditions of his product is quite incapable of eliminating 
the danger, making the product safe, or warning of the danger.

99 This does not encompass the situation where the manufacturer could not make the 
product safe when he marketed it but subsequently discovered a means of rendering it safe 
prior to consumption by the plaintiff. In such cases, the manufacturer probably would have 
a duty to recall the product, analogous to the duty to warn which is imposed when the manu
facturer markets a product not knowing it to be dangerous but later discovers it to be de
fective. See Comstock v. General Motors Corp., 358 Mich. 163, 99 N.W.2d 627 (1959); 
Ward v. Morehead City Sea Food Co., 171 N.C. 33, 87 S.E. 958 (1916); American Oil Co. 
v. Nicholas, 156 Va. 1, 157 S.E. 754 (1931). If "present state of human knowledge" is in
terpreted to mean "no knowledge at the time of consumption,” the problem would still arise 
in the same context because the manufacturer need not perform a useless act. Williams v. 
Barbaretta, 359 Pa. 488, 494, 59 A.2d 161, 164 (1948). He would be liable only if he had 
an opportunity to give an effective warning. A review of the manufacturer's conduct must 
be made in either situation.
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is unavoidably unsafe when, at the time marketed, it could not possibly 
have been made safe for its intended and reasonably foreseeable uses.

Once a product is deemed unavoidably unsafe, and the manufacturer 
complies with the warning requirement of comment ;,100 comment k 
further provides that the product is neither defective nor unreasonably 
dangerous when its marketing and use are fully justified, notwithstanding 
the unavoidably high degree of risk involved. The key word is "justifi
cation,” which apparently will be found where the value of the product 
to society is greater than the risk of harm its use will create.101 This con
clusion is suggested by the example, drugs, used in comment k to demon
strate the applicability of the rule.102

100 When a duty to warn is not imposed by comment j, see notes 106-09 infra and accom
panying text, the only requirements for comment k protection will be unavoidably unsafe 
product and justification for its marketing.

101 Restatement (Second), Torts § 29L comment d (1965); see comment k. See 
also United States v. Carroll Towing Co., 159 F.2d 169 (2d Cir. 1947). See generally 
Prosser, Torts 148-53 (3d ed. 1964); Terry, Negligence, 29 Harv. l. Rev. 40 (1915).

102 '"The Restatement formulation appears to say that a drug is not defective, even though 
it may injure or kill some persons, if its overall beneficial results to most people justify its 
marketing.” Rapson, supra note 69, at 704. The comment concentrates on the pharmaceu
tical field, citing specifically the vaccine for the Pasteur treatment of rabies and discussing 
generally new and experimental drugs. There is no indication that it is limited to this field 
exclusively; it was probably chosen only because unavoidably unsafe products "are especially 
common in the field of drugs.” Comment k.

The justification argument has been used by those advocating Food and Drug Adminis
tration approval of the new high-protein fish-flour concentrates:

[T]he doubts seem to be concerned, not with basic safety, but with the possible 
effect of fluorides in mottling teeth if the flour is consumed in large quantities. . . . 
If possible mottling is the only reason for withholding approval of the flour, it seems 
insufficient reason to delay a product that promises to make available a better diet 
for millions of undernourished people around the world for only a few cents a day. 

Editorial, Washington Post, Sept. 14, 1966, p. A20.
103 Comment k.
104 Professor Wade has observed that

the test for imposing strict liability is whether the product was unreasonably dan
gerous, to use the words of the Restatement. Somewhat preferable is the expres
sion, "not reasonably safe.” It has been suggested that this amounts to characteriz

This concept of justification is an alternative basis which should be 
used to test whether a product is unreasonably dangerous. While not 
solving all the problems which will arise in determining whether liability 
should be imposed, a definition that balances the interests of consumer, 
manufacturer, and society is preferable to that which comment i pro
poses. It would not conflict with the abolition of the contributory 
negligence defense, and would be consistent with the theory exempting 
the manufacturer from liability when he markets an unavoidably unsafe 
but "apparently useful and desirable product, attended with a known but 
apparently reasonable risk.”103 Thus, a product is unreasonably dan
gerous when, even assuming that the manufacturer knew of its condition 
and gave any required warning, its marketing was not justified.104 Con
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sumer expectation would, as in the present Restatement definition, play a 
role in determining the issue, but would only be one of several factors 
considered.105 * 107

ing the product rather than the defendant’s conduct. This is quite true, but it is 
easy to phrase the issue in terms of conduct. Thus, assuming that the defendant had 
knowledge of the condition of the product, would he then have been acting unrea
sonably in placing it on the market?

Wade, supra note 90, at 15. (Footnotes omitted.) Similarly, Professor Keeton has suggested 
that: "A product is not [ric] fit for the general purpose intended, if a reasonable man with 
full knowledge of all the properties and the danger therein, would continue to market the 
product because the utility of its use outweighs the danger.” Keeton, Products Liability— 
Current Developments, 40 Texas L. Rev. 192, 210 (1961).

105 A partial list of factors is supplied by Professor Wade:
(1) the usefulness and desirability of the product, (2) the availability of other and 
safer products to meet the same need, (3) the likelihood of injury and its probable 
seriousness, (4) the obviousness of the danger, (5) common knowledge and normal 
public expectation of the danger (particularly for established products), (6) the 
avoidability of injury by care in the use of the product (including the effect of in
structions or warnings), and (7) the ability to eliminate the danger without seri
ously imparing the usefulness of the product or making it unduly expensive.

Wade, supra note 90, at 17. (Footnotes omitted.) See also Restatement (Second), 
Torts §§ 291-93 (1965).

108 Comment j is stated in terms of a duty, not a defense. Where the duty to warn has 
been executed, the product is not unreasonably dangerous and § 402A is inapplicable.

107 The standard is clearly that of negligence. See Braun v. Roux Distrib. Co., 312 S.W.2d 
758 (Mo. 1958). It is difficult to see how this qualification advances the ostensibly con
sumer-oriented protection of § 402A. The answer may, perhaps, be that comment j, and k 
also, are primarily dealing with drugs, and clearly evidence concern for the development of 
beneficial new drugs, evincing a fear that such progress may be inhibited if strict tort liability 
is imposed on the drug industry. The difficult}’ is that comment j applies to all products, not 
only to drugs. It is suggested that if there is more necessity for the development of new 
drugs than for other products, a distinction should be made in the duties of manufacturers of 
various products. While the comment makes no such distinction, it may be possible to con
strue "substantial number of persons” differently depending on the social utility of the product 
involved, and thus, in effect, achieve a fluctuating standard.

188 Comment y states: "[I]n the case of poisonous drugs, or those unduly dangerous for 
other reasons, warning as to use may be required.” This phrase raises two problems: 
(1) whether drugs are the only products which can be unduly dangerous, and (2) what cri
teria determine when such an article is unduly dangerous. Since comment ; begins with 
reference only to drugs, but later generalizes its remarks to take in products in general, it may

Warnings

Comment ; permits limitation on manufacturer liability by the use of 
warnings and directions to the consumer and provides that such warnings 
may be necessary to prevent a product from being unreasonably dan
gerous. The comment is designed to impose on the manufacturer an 
affirmative duty to warn in certain instances.11"’ Where the manufac
turer should know that the danger of the product or one of its ingredients 
is different from that which would be known or contemplated by the gen
eral public, and that it might affect a substantial number of persons, a 
warning is required.10’ Similarly, a warning is required where the prod
uct involved is "unduly dangerous.”105 This duty, however, is not always 
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imposed. For instance, warnings are not required where the danger is 
recognized by the particular consumer or should be recognized by the 
general public.* 109

be predicted that the duty to warn will extend to all products which meet the various tests 
therein. Although the comment does not provide criteria to determine "unduly dangerous,” 
it might pertain to those products which, although not unreasonably dangerous because the 
ordinary consumer is aware of their harm potential, are deemed of such serious nature that 
society will not permit their distribution without some warning of their propensity for harm. 
See Calabresi, The Decision for Accidents: An Approach to Nonfault Allocation of Costs, 78 
Harv. L. Rev. 713, 717 (1965).

109 These limitations are consistent with the Restatement's definition of unreasonably dan
gerous, comment i, and with its statement that liability will be imposed only where the product 
was not as contemplated by the consumer, comment g.

110 Comment j provides: "[A] product bearing such a warning, which is safe for use if 
it is followed, is not in a defective condition, nor is it unreasonably dangerous."

111 Comment Z>; see notes 121-32 infra and accompanying text.
112 If the purpose of the warning is to make the product safe for use, it follows that the 

warning should be adequate to apprise a consumer of the danger. If it is not, a product may 
still be unreasonably dangerous. See, e.g., Gonzalez v. Virginia-Carolina Chem. Co., 239 F. 
Supp. 567 (E.D.S.C. 1965) (chemical crop dust); Chapman Chem. Co. v. Taylor, 215 Ark. 
630, 222 S.W.2d 820 (1949) (chemical crop dust). But "since insufficient directions or 
warnings are a matter which can be corrected, the courts [have been] . . . more inclined to 
allow a negligence finding on this ground than on the ground that the design itself presents 
an unreasonable danger.” Noel, Recent Trends in Manufacturers’ Negligence as to Design, 
Instructions or Warnings, 19 Sw. L.J. 43, 48-49 ( 1965 ). This trend is likely to continue under 
§ 402A.

113 For instance, the manufacturer of a lawnmower might warn in a brochure that objects 
are propelled at high velocity from the discharge chute. Even if he could have prevented the 
potential danger by providing a deflecting shield, under the literal language of comment j the 
warning would prevent the product from being found unreasonably dangerous. Murphy v. 
Cory Pump & Supply Co., 47 Ill. App. 2d 382, 197 N.E.2d 849 (1964); cf. Siemer v. Mid
west Mower Corp., 286 F.2d 381 (8th Cir. 1961).

The required warning will be adequate if when followed it makes 
the product safe for use.110 How safe the product must be made is not 
indicated. Elsewhere, the Restatement provides that a product will not 
be defective or unreasonably dangerous if safe for normal use and 
handling.111 While the same terminology is not used in comment /, 
there appears to be no difference between "safe for use” and "safe for 
normal use,” although the latter may be a more inclusive concept and 
encompass the characteristics of the user. In certain cases, drugs for 
example, "normal use” /or the particular individual may be the exact dan
ger warned against, and to be adequate the warning may have to direct 
such persons not to use the product, otherwise it will be considered un
reasonably dangerous. Perhaps what is required is that the warning bring 
the public to the point of comprehending the danger involved.112

The literal breadth of comment ; would permit a warning to be 
used, in lieu of a safety device or a better product design,113 to make a 
product not unreasonably dangerous; it can be assumed that the Restate
ment did not contemplate such a result. A warning should not always 
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substitute for improved and safer goods.114 Thus, where a manufacturer 
knows of a danger not generally appreciated by the public, could correct 
that danger, but instead merely places a warning on the product, the prod
uct may still be considered unreasonably dangerous. Such an interpre
tation would be consistent with a purpose of strict liability, promoting 
greater care in the production of goods,115 and thereby providing more 
effective public protection.116 117

114 Cf. Wright v. Massey-Harris, Inc., 68 Ill. App. 2d 70, 215 N.E.2d 465 (1966); Schip- 
per v. Levitr & Sons, 44 N.J. 70, 207 A.2d 314 (1965). A general warning that "this product 
is dangerous” will not prevent that product from being unreasonably dangerous. Comment i 
specifies certain instances in which a warning must be given, but does not state that whenever 
a warning is given the product will not be unreasonably dangerous. Indeed, it is well recog
nized that there are certain products, such as firecrackers, which society has deemed so inimical 
to its best interests that it does not permit them to be marketed at all, or only under very con
stricted circumstances. Calabresi, supra note 108, at 717. Conversely, it is well settled that 
the manufacturer does not have a duty to make a product accident proof. See, e.g., Evans v, 
General Motors Corp., 359 F.2d 822 (7th Cir.), cert, denied, 87 Sup. Ct. 83 (1966); Cour
tois v. General Motors Corp., 37 N.J. 525, 182 A.2d 545 (1962).

115 See, e.g., Vandermark v. Ford Motor Co., 61 Cal. 2d 256, 391 P.2d 168, 37 Cal. Rptr. 
896 (1964); Jacob E. Decker & Sons v. Capps, 139 Tex. 609, 164 S.W.2d 828 (1942).

116 See, e.g., Southland Milling Co. v. Vege Fat, Ific., 248 F. Supp. 482 (E.D. 111. 1965); 
Greenman v. Yuba Power Prods., Inc., 59 Cal. 2d 57, 377 P.2d 897, 27 Cal. Rptr. 697 (1962); 
Garthwait v. Burgio, 153 Conn. 284, 216 A.2d 189 (1965); Suvada v. White Motor Co., 32 
Ill. 2d 612, 210 N.E.2d 182 (1965). See generally Keeton, Products Liability—Current 
Developments, 40 Texas L. Rev. 193, 206 (1961); Prosser, The Assault Upon the Citadel 
(Strict Liability to the Consumer), 69 Yale L.J. 1099, 1119 (I960); Traynor, The Ways and 
Meanings of Defective Products and Strict Liability, 32 Tenn. L. Rev. 363, 366 (1965).

Of course, warnings have a second value: they apprise the public generally and the user 
specifically of the product’s danger, thereby permitting an informed choice whether to use it. 
There is no need to attribute this purpose to the warning requirements of comments j and k, 
however, since adequate provision for effectuating this goal is made in § 388 which provides: 

One who supplies directly or through a third person a chattel for another to use 
is subject to liability to those whom the supplier should expect to use the chattel 
with consent of the other or to be endangered by its probable use, for physical harm 
caused by the use of the chattel in the manner for which and by a person for whose 
use it is supplied, if the supplier

(a) knows or has reason to know that the chattel is or is likely to be dangerous 
for the use for which it is supplied, and
(b) has no reason to believe that those for whose use the chattel is supplied 
will realize its dangerous condition, and
(c) fails to exercise reasonable care to inform them of its dangerous condition 
or of the facts which make it likely to be dangerous.

Restatement (Second), Torts § 388 (1965).
117 Notes 97-102 supra and accompanying text.

Comment k provides a possible rationale for a limitation on the use 
of warnings. As previously discussed,111 that comment exempts from 
section 402A liability unavoidably unsafe products where their market
ing and distribution are justified and proper directions and warnings are 
provided. When comments k and ; are read together, it may be argued 
that the provision for warnings is applicable only where it is impossible 
to make the product safe. Where, for example, a lawnmower could be 
made safer by the addition of a rotary blade guard, that guard should be 
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attached and a mere warning of the hazard would not suffice because 
the product would not be unavoidably unsafe.118

118Accord, Schipper v. Levitt & Sons, 44 N.J. 70, 207 A.2d 314 (1965). But cf. Brown 
v. General Motors Corp., 355 F.2d 814 (4th Cir. 1966), petition for cert, filed, 34 U.S.L. 
WEEK 3420 (U.S. June 8, 1966) (No. 1393, 1965 Term; renumbered No. 211, 1966 
Term); Jamison v. Woodward & Lothrop Co., 101 U.S. App. D.C. 32, 247 F.2d 23, cert, 
denied, 355 U.S. 855 (1957); Jakubowski v. Minnesota Mining & Mfg., 42 N.J. 177, 199 
A.2d 826 (1964).

119 Since justifiable marketing of an unavoidably unsafe product makes it not unreasonably 
dangerous, construction of the term "quite incapable” as used in comment k, as meaning "im
practical” would allow a realistic appraisal of pertinent economic factors. See text accompany
ing notes 98-99 supra. This would give courts more latitude in considering the societal 
interest in having that product marketed, allowing them to adopt a flexible approach in deter
mining the extent of a manufacturer’s duty to make a product safe for use. In short, courts 
could determine whether the danger was sufficiently justified to allow an adequate warning 
to suffice.

120 The economic factors involved in such an argument will be extremely important to 
the elements of justification. If the manufacturer could provide a safeguard which would make 
the product substantially safer without prohibitive cost, marketing the product without such a 
safeguard should be unjustified. See Schipper v. Levitt & Sons, 44 N.J. 70, 207 A.2d 314 
(1965); cf. Lindroth v. Walgreen Co., 338 Ill. App. 364, 87 N.E.2d 307 (1949), aff’d, 407 
Ill. 121, 94 N.E.2d 847 (1950); Shepard v. Rheem Mfg. Co., 251 N.C. 751, 112 S.E.2d 380 
(I960). But see Brown v. General Motors Corp., 355 F.2d 814 (4th Cir. 1966), petition 
for cert, filed, 34 U.S.L. WEEK 3420 (U.S. June 8, 1966) (No. 1393, 1965 Term; renum
bered No. 211, 1966 Term). Conversely, if an effective safety device would be economically 
unfeasible, distribution may be justified without such a device. See generally Wade, supra 
note 90, at 17.

121 This comment also discusses some ways that a product may become defective: "{FJrom 
harmful ingredients . . . from foreign objects contained in the product, from decay or deteri
oration before sale, or from the way in which the product is prepared or packed.” Further
more, comment h makes clear that the package and the product must be considered as an 
integrated whole so that "where the container is itself dangerous, the product is sold in a de
fective condition.” Compare Haller v. Rudmann, 249 App. Div. 831, 292 N.Y.S. 586 (1937) 
(imposing warranty liability for defective bottle), with Crandall v. Stop & Shop, Inc., 288 Ill. 
App. 543, 6 N.E.2d 685 (1937) (warranty does not extend to container). "There actually 
is no logical justification for the distinction made by some courts between the container and 
its contents." 1 FRUMER & FRIEDMAN, PRODUCTS LIABILITY § 19.03 [4] [D] (1965).

This construction may be too restrictive. It might be preferable to 
interpret the warning provision as excepting from liability only products 
which it is impractical to make safe but whose marketing remains justi
fied, even in their dangerous condition.119 This solution would incor
porate the justification principles of comment k in determining the pro
priety of a given warning, and the courts could then decide whether a 
particular warning was a sufficient substitute for a "better product.”120

NORMAL HANDLING AND CONSUMPTION

Comment h’s provision that a product is not defective when it is 
safe for normal handling and consumption121 insulates the manufacturer 
from liability when injury results from an unexpected, nonnormal use of 
a product. It is one of the principal circumscribing factors in section 



1966] Section 402A 309

402A and may represent a significant limitation on the manufacturer’s 
liability.

There has been some confusion between intended and foreseeable 
uses.122 Since "normal handling and consumption” may be narrower 
than analogous negligence concepts,123 124 125 126 courts may restrict this section 
402A provision to “intended use.” In negligence a manufacturer is liable 
when he fails to use reasonable care to guard against foreseeable dan
gers.1“4 It is quite possible, however, that a product not used as intended 
was nevertheless used in a manner which should have been foreseen.1“5 
Under this interpretation, the manufacturer might be liable in negligence 
and yet escape strict tort liability under section 402A.

122 Some courts tend to equate foreseeable with intended use. Where the product is not 
used as the manufacturer intended, plaintiff is denied recovery. See, e.g., McCready v. United 
Iron & Steel Co., 272 F.2d 700 (10th Cir. 1959) (no liability for injuries resulting from use 
of window casements as ladder). It should be noted that a product may be used in a manner 
other than that which was intended, but nonetheless be used in a foreseeable manner. The 
doctrine of " 'intended use’ is but a convenient adaptation of the basic test of 'reasonable fore
seeability’ [but it] . . . is not an inflexible formula . . . .” Spruill v. Boyle-Midway, Inc., 308 
F.2d 79, 83 (4th Cir. 1962) (manufacturer liable where child drank furniture polish); see 
Noel, Manufacturer’s Negligence of Design or Directions for Use of a Product, 71 Yale L.J. 
816, 857 (1962).

123 See Drummond v. General Motors Corp., Civil No. 771098, p. 65, Cal. Super. Ct.,
July 29, 1966 (normal use involves "something akin to negligence”). Such limitations are 
occasionally a form of contributory negligence. Odekirk v. Sears Roebuck & Co., 274 F.2d 
441 (7th Cir.), cert, denied, 362 U.S. 974 (I960). "Abnormal or unintended use may, of 
course, constitute negligence on the part of the plaintiff ....’’ 1 Frumer & Friedman,
PRODUCTS Liability § 15.01 n.4 (1965). More often the limitations appear in the manu
facturer’s duty to prevent injuries from foreseeable dangers. Where the use to which the prod
uct was put was not reasonably foreseeable, the manufacturer has no duty to guard against in
juries resulting from such use. Hentschel v. Baby Bathinette Corp., 215 F.2d 102, 104 (2d 
Cir. 1954), cert, denied, 349 U.S. 923 (1955); see Palsgraf v. Long Island R.R., 248 N.Y. 
339, 162 N.E. 99 (1928). Courts have also incorporated the concept of normal use into the 
area of proximate cause. See generally Prosser, Torts 282-329 (3d ed. 1964).

Contractual warranty developed a limitation on liability where injury resulted from abnor
mal use. Most notable in cases involving the consumption of trichinae-infested pork, courts 
have stated that the warranty covers only fitness for normal use of the product, and have denied 
liability where pork was not properly cooked on the ground that normal use included proper 
cooking. E.g., Adams v. Scheib, 408 Pa. 452, 184 A.2d 700 (1962). The Supreme Court 
of Pennsylvania held it "fundamental error” to refuse to instruct the jury that defendant "war
ranted only that the pork . . . was ... fit if properly cooked.” Refusal to give the requested 
instruction resulted "from a misapprehension in the court below of the nature and the extent 
of the warranty . . . .” Id. at 460, 463, 184 A.2d at 705, 706; accord, Feinstein v. Daniel 
Reeves, Inc., 14 F. Supp. 167 (S.D.N.Y. 1936).

124 E.g., Anderson v. Linton, 178 F.2d 304 (7th Cir. 1949); Palsgraf v. Long Island R.R., 
248 N.Y. 339, 162 N.E. 99 (1928).

125 See note 122 supra and accompanying text.
126 48 Ill. App. 2d 42, 198 N.E.2d 681 (1964).

Courts may liberally construe "normal handling.” Illustrative is 
Hardman v. Helene Curtis Indus., Inc.™ involving an allegedly abnormal 
use of hairspray. Plaintiff, almost seven years old, used the product as 
perfume, applying it to her clothing, which later caught fire and suit was 
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instituted against the manufacturer. The court recognized that the 
"essential question presented by a claim of breach of implied warranty is 
whether the product failed to . . . satisfy the uses to which such products 
are ordinarily put.”12' Stating that "the question of what is an ordinary 
use is as much a question of fact as is the question of what is a foreseeable 
use,”127 128 the court reversed dismissal of the warranty counts and remanded 
for a jury determination whether the product was used abnormally.129 
Where juries are permitted to consider whether perfuming is an ordinary 
use of hairspray, it seems likely that the "normal handling” requirement 
will not pose insuperable difficulties to plaintiffs under section 402A.

127 id. at 63, 198 N.E.2d at 691.
128 Id. at 64, 198 N.E.2d at 691- The foreseeable-use issue had been presented to the jury 

which found that negligence was not possible because the use to which the product was put 
could not have been foreseen. Id. at 56, 198 N.E.2d at 687-88.

129 L/. at 64-65, 198 N.E.2d at 692.
130 Notes 106-09 supra and accompanying text.
131 The comment gives the following examples. Abnormal handling: bottled beverage 

knocked against a radiator to remove cap. Abnormal consumption: adding too much salt to 
food; eating too much candy; taking overdose of drugs. This distinction between handling 
and consumption may be of particular importance in the field of allergies.

132 See text accompanying notes 190-91 infra.

Moreover, comment h provides that where the manufacturer "has rea
son to anticipate that danger may result from a particular use ... he may 
be required to give adequate warning of the danger . . . and a product 
sold without such warning is in a defective condition.” Where comment 
j requires a warning,130 the "normal handling and consumption” require
ment is rendered nugatory. Whether or not the product was used nor
mally, if the manufacturer had reason to anticipate a particular use, and 
failed to give a required warning, liability can be imposed. Foreseeabil
ity, a standard used to determine fault, is thus an important factor in de
termining the applicability of section 402A.

A caveat should be noted. Nothing in the language used or in the 
examples given in comment h offers any indication that "normal hand
ling and consumption” is to be equated with "normal handler and con
sumer.”131 The requirement should not be construed as adopting any po
sition with respect to the kind of consumer covered, but only the use to 
which any consumer might put the product.132

Application of Section 402A

To provide concrete examples of section 402A’s application, several 
subject areas have been chosen for comment. A common outline in past 
articles on products liability has been to categorize cases with respect to 
the kind of product involved; this breakdown is followed here. Prior 
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case law will be compared to projected results under section 402A; since 
the Restatement was devised for all products, the results should be con
sistent. The reader will note, however, that in some products liability 
cases the rules of section 402A will not be utilized because a preliminary 
determination—cause in fact133 134—will not have been resolved in favor 
of the consumer. Such a situation was presented in Drummond v. Gen
eral Motors Corp.rii Plaintiff alleged a defect in the design of the Cor- 
vair automobile which he was driving and sued the manufacturer in neg
ligence, breach of warranty, and strict liability in tort.135 * The alleged 
defect "boiled down to the view that the I960 Corvair will suddenly 
without warning, go from understeer to an unpredictable oversteer . . . 
thus causing the automobile to go out of control . . . .”130 While it was 
agreed that the I960 Corvair does in fact go through a change from un
dersteer to oversteer,137 it was found that this occurs only at a lateral ac
celeration figure far in excess of that reached in normal driving.138 Be
cause any automobile driven in a like manner would have been involved 
in the same accident,139 the court denied liability on the ground that the 
cause of the accident "was due solely to the actions of said deceased and 
not to the design or any handling characteristics of the Corvair auto
mobile.”140

133 Cause in fact is still an element in strict liability. “ (1) One who sells any product in 
a defective condition unreasonably dangerous to the user or consumer or to his property is 
subject to liability for physical harm thereby caused to the ultimate consumer, or to his prop
erty . . . .” RESTATEMENT § 402A. (Emphasis added.) The role of proximate cause in 
strict liability is, at present, unclear because courts have not squarely faced this issue. See 
Lartigue v. R. J. Reynolds Tobacco Co., 317 F.2d 19 (5th Cir. 1963), cert, denied, 379 U.S. 
869 (1964). But see Greening v. General Air-Conditioning Corp., 233 Cal. App. 2d 545, 
43 Cal. Rptr. 662 (Dist. Ct. App. 1965). One judge has expressed his conception of the 
role of proximate cause in strict tort liability in this manner:

Under the implied warranty approach [strict liability in tort] it is necessary to as
certain whether or not any non-negligent act by [the manufacturer] . . . was a legal 
cause of plaintiff’s injury, which may not be measured precisely the same way as 
legal cause in negligence liability; but whether the terms used to describe the means 
for determining legal cause are foreseeability or substantial factor or enterprise cost 
allocation, all of these concepts are devices for fixing the point beyond which a par
ticular injury is not, in the eyes of the law, attributable to, or within the risk of, 
a particular event or activity.

Mull v. Ford Motor Co.,------ F.2d--------,------- (2d Cir. 1966) (Anderson, J., concurring).
134 Civil No. 771098, Cal. Super. Ct., July 29, 1966.
135 Id. at 2.
13« Id. at 21.
137 Id. at 19.
138 Expressed in terms of a percentage of gravity, or g’s, the normal driving range averages 

less than the acceleration figure of .3g, id. at 63, while the Corvair does not become uncon
trollable due to the design feature in question until a figure of .6g is reached, id. at 19.

13® Id. at 39; see id. at 70.
mo ibid.

In cases such as Drummond, courts need not confine their decision 
to cause in fact; there are other grounds presented by the Restatement 
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which permit an identical result. Courts may well conclude that an auto
mobile or any other similarly situated product was not in a defective con
dition unreasonably dangerous because it was "safe for normal use and 
handling,”141 or that it was not "dangerous to an extent beyond that 
which would be contemplated by the ordinary consumer who purchases 
it, with the ordinary knowledge common to the community as to its char
acteristics.”112 Even though these rationales are provided by the Restate
ment, Drummond is important because it points out that "cause” is still 
an important element in strict tort liability.

141 Comment h.
142 Comment i.
143 308 N.Y. 100, 123 N.E.2d 792 (1954).
144 N.Y. Pers. Prop. Law § 96.
145 308 N.Y. at 107-08, 123 N.E.2d at 796; accord, Sloneker v. St. Joseph’s Hosp., 233 

F. Supp. 105 (D. Colo. 1964); Goelz v. Wadley Research Institute & Blood Bank, 350 S.W.2d 
573 (Tex. Civ. App. 1961); Gile v. Kennewick Pub. Hosp. Dist., 48 Wash. 2d 774, 296 P.2d 
662 (1956); Koenig v. Milwaukee Blood Center, Inc., 23 Wis. 2d 324, 127 N.W.2d 50 
(1964).

146 " [I] t would mean that the hospital, no matter how careful, no matter that the disease
producing potential in the blood could not possibly be discovered, would be held responsible 
....*’ 308 N.Y. at 106, 123 N.E.2d at 795.

147 See notes 26-43 supra and accompanying text.

BLOOD CASES

Comment k, dealing with unavoidably unsafe products, should clarify 
the blood transfusion cases. Courts, confronted by a plaintiff who was 
injured by blood containing live serum hepatitis virus, have shown a 
marked reluctance to impose liability in warranty actions because the 
virus was not medically detectable or chemically removeable. Since no 
rule similar to comment k was available, tenuous theories were devel
oped to deny recovery.

For instance, in Perlmutter v. Beth David Hosp.,1™ the New York 
Court of Appeals held that, under the applicable statute,144 a blood trans
fusion constituted a service, not a sale, and that no implied warranty at
tached to the transaction. Consequently the hospital was not liable for 
Perlmutter’s contraction of hepatitis.145 Although this rationale obviated 
the need for a discussion of warranty, the court indicated that liability 
would have been imposed despite the fact that the defect was uncorrect- 
able had the transaction been considered a sale.146 This result would 
have been consistent with the theory of contractural warranty which 
ostensibly is only concerned with the condition of the product, not such 
factors as the manufacturer’s conduct.147

It has been suggested that the "no sale” rationale is a vehicle to avoid 
liability absent a specific exemption for unavoidably unsafe products 
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which are justifiably marketed.148 Because comment k presents an ar
ticulated, reasoned exemption from manufacturers’ liability, there is no 
longer a need for such a fiction.149 This reasoning was accepted in Rus
sell v. Community Blood Bank, Inc.150 where the Florida District Court of 
Appeals held that plaintiff stated a cause of action against the supplier of 
blood containing live serum hepatitis virus.151 Concentrating primarily 
on warranty, rather than the sale-service dichotomy, the court recognized 
that the true issue was whether a supplier of a valuable product which 
cannot be made safe from defects should be liable when the product 
causes injury.152 153 Holding that comment k was controlling, the court re
versed the lower court decision which had denied liability on the ground 
that the transaction was not a sale, and remanded for a determination 
whether the blood was unavoidably unsafe.1“3

148 " [A] 1 though many of the decisions denying recovery for breach of implied warranty 
are based on the technical distinction between a service and a sale, the factor underlying the 
decisions is the inability, in the present sure of medical knowledge, to detect or remove the 
virus ....” Russell v. Community Blood Bank, Inc., 185 So. 2d 749, 752 (Fla. Dist. Ct. App. 
1966); accord, 1 Frumer & Friedman, Products Liability § 19.02(2] (1965); Boshkoff, 
Some Thoughts About Physical Harm, Disclaimers and Warranties, 4 B.C. INDUS. & COM. L. 
Rev. 285, 288-89 (1963); Keeton, Products Liability—Liability Without Fault and the 
Requirement of a Defect, 41 Texas L. Rev. 855, 860 (1963); Wade, Strict Tort Liability of 
Manufacturers, 19 Sw. L.J. 5, 20 (1965).

149 It should be noted that § 402A seems to require a sale, thus leaving open the possi
bility of a continuation of the Perlmutter rationale. The more forward-looking approach is 
exemplified by Delaney v. Towmotor Corp., 339 F.2d 4 (2d Cir. 1964). The Second Circuit 
held § 402A applicable to a bailment:

[W]e . . . would regard this [§ 402A terminology of a sale] ... as a description of 
the situation that has most commonly arisen rather than as a deliberate limitation of 
the principle to cases where the product has been sold, intentionally excluding in
stances where a manufacturer has placed a defective article in the stream of commerce 
by other means.

Id. at 6; cf. Greeno v. Clark Equip. Co., 237 F. Supp. 427, 433 (N.D. Ind. 1965) (lessee's 
employee sued manufacturer who sold fork lift to lessor); Cintrone v. Hertz Truck Leasing 
& Rental Serv., 45 N.J. 434, 212 A.2d 769 (1965), 54 Geo. L.J. 1017 (1966) (lessee’s 
employee may sue lessor in strict tort liability).

15° 185 So. 2d 749 (Fla. Dist. Ct. App. 1966).
151 Id. at 755. While ostensibly departing entirely from the Perlmutter rationale, the 

court distinguished the situation in which a hospital is a defendant, as in Perlmutter, from a 
suit against a blood bank. The Russell court stated: ''Regardless of the fact that a hospital 
supplying whole blood to a patient may be merely performing a service . . . we . . . reject the 
'service' rule here, in a suit against the blood bank.” Id. at 752; cf. Whitehurst v. American 
Nat’l Red Cross, 1 Ariz. App. 326, 402 P.2d 584 (1965). Contra, Balkowitsch v. Minneapolis 
War Memorial Blood Bank, Inc., 270 Minn. 151, 132 N.W.2d 805 (1965).

152 185 So. 2d at 752.
153 Z<Z. at 755-56. Because the trial court dismissed the complaint, there was no medical 

evidence in the record whether the product could have been made safe. The Florida court 
declined to take judicial notice of evidence offered in any previous lawsuit and remanded for 
a factual showing that the product "cannot be made safe.” Ibid.-, see text accompanying note 
100 supra.

The Florida Court of Appeals failed to discuss justification or the need for a warning, two 
other requirements imposed by comment k. There should be no difficulty establishing that 
marketing of so valuable a product is justified. Whether a warning is required is a more 
formidable question. Comment k requires a warning "where the situation calls for it.” Since 
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While comment k has provided a rational basis for excepting liabil
ity, constructional problems remain. Despite the Restatement declara
tion that a product which meets the requirements of comment k "is not 
defective, nor is it unreasonably dangerous,”154 it is clear that virus-in
fected blood is in fact defective—an unintended foreign substance is 
present in the blood and will cause injury.155 Additionally, the doctrine 
of strict liability was adopted to effectuate the policy that the burden of 
injuries resulting from defective products should be placed on the manu
facturer since he can treat it as a cost of production.156 * Yet the consumer 
bears this burden whenever comment k applies. Cognizant of this "ap
parent anomaly,” the Russell court conceded that "the language of com
ment k goes right to the threshold of a suit for negligence,”11" but found 
that "this position is entirely reasonable, as well as being good public 
policy.”158 Even though comment k might establish a negligence stand
ard for strict tort liability,1 09 it is clear that the Restatement, in that com
ment, has consciously adopted the position that strict enterprise liability 
must give way in some situations. Although the blood may be defective 
and the consumer may be innocent, if marketing the unavoidably unsafe 
product is justified, the manufacturer will not be liable.

warnings are directed toward making the product safe when used as instructed, it is possible 
that no warning is necessary when, as in Russell, the product cannot be made safe by a warn
ing. See comment j.

154 Comment k. (Emphasis added.)
155 See note 71 supra.
136 Notes 61, 78 supra and accompanying text.
137 More specifically, the language referred to by the court was its own statement of the 

import of comment k: "[A] plaintiff . . . can only recover for injuries if they were caused by 
the failure to detect or remove a deleterious substance capable of detection or removal.” 185 
So. 2d at 755.

158 W. at 754.
139 See Wade, supra note 148, at 15.
160 This fear is developed in comment k in a discussion of the marketing of new and ex

perimental drugs which cannot presently be made safe but which are of such great value that 
marketing is justified despite the danger.

Comment k may be laudable because it recognizes that the compen
sation rationale of strict liability may be overridden by other considera
tions. It suggests that manufacturers might withhold distribution of 
new, valuable products if civil liability would be unduly burdensome.160 
Perhaps to guard against this possibility, comment k has permitted an 
exception to strict enterprise liability where the benefits of immediate 
availability outweigh the risk of harm bound to result from use of an 
unavoidably unsafe product. The Restatement thus strikes a balance be
tween the needs of society for a particular product and the goal of con
sumer protection. If the economic theory underlying the exception is 
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valid,161 it may indeed be reasonable to exempt the manufacturer of blood 
from liability, but to do so is to move away from the "pure” concept of 
strict enterprise liability.

101 That theory is expressed in the Stanford Law Review, which, in preparation of a note 
on a related topic, sent questionnaires to twenty drug manufacturers asking what effect strict 
tort liability would have on their marketing procedures when new drugs were involved. "State
ments such as 'it [strict liability] would definitely delay the development and introduction 
of practically all new human products,’ and 'we would . . . delay production and marketing of 
any new vaccine until more extensive and more accurate testing methods had been developed,’ 
manifest the attitude of a majority of the manufacturers contacted.” 13 Stan. L. Rev. 645, 
649 n.25 (1961); see Gottsdanker v. Cutter Labs., 182 Cal. App. 2d 602, 6 Cal. Rptr. 320 
(Dist. Ct. App. I960).

Doubt has been expressed that manufacturers would refrain from marketing the product 
if they knew that liability would be imposed for unavoidably unsafe products. It has been 
contended that the manufacturer would market such a product so long as the profit derived 
was greater than the losses resulting from occasional civil liability. See Calabresi, supra note 
108, at 717. The Restatement, speaking of resultant injuries and the expenses incurred there
from as a cost of production which the manufacturer can absorb or cover by insurance, would 
appear to lend support to this doubt. Comment c; see Plant, Strict Liability of Manufacturers 
for Injuries Caused by Defects in Products—An Opposing View, 24 Tenn. L. Rev. 938, 950 
(1957).

162 E.g., Pritchard v. Liggett & Myers Tobacco Co., 350 F.2d 479 (3d Cir. 1965), cert, 
denied, 382 U.S. 987 (1966); Ross v. Philip Morris & Co., 328 F.2d 3 (8th Cir. 1964); 
Lartigue v. R. J. Reynolds Tobacco Co., 317 F.2d 19 (5th Cir. 1963), cert, denied, 379 U.S. 
869 (1964); Green v. American Tobacco Co., 304 F.2d 70 (5th Cir. 1962), certified on spe
cial question, 154 So. 2d 169 (Fla.), rev’d and remanded, 325 F.2d 673 (5th Cir. 1963), 
cert, denied, 377 U.S. 943 (1964); Pritchard v. Liggett & Myers Tobacco Co., 295 F.2d 292 
(3d Cir. 1961). The Green history is developed in note 167 infra. For a discussion of this 
area see generally Wegman, Cigarettes and Health: A Legal Analysis, 51 CORNELL L.Q. 678 
(1966). See also Comment, 11 VlLL. L. Rev. 546 (1966).

163 In theory, foreseeability should be immaterial in warranty, but most of the cigarette
cancer cases which alleged breach of an implied warranty were determined on this issue. The 
manufacturer was held not liable because he could not foresee the danger of smoking. E.g., 
Ross v. Philip Morris & Co., 328 F.2d 3 (Sth Cir. 1964); Lartigue v. R. J. Reynolds Tobacco 
Co., 317 F.2d 19 (Sth Cir. 1963), cert, denied, U.S. 869 (1964); Wegman, supra note 
162, at 711. It has been suggested that foreseeability should continue to be a factor in strict 
liability. Connolly, The Liability of a Manufacturer for Unknowable Hazards Inherent in His 
Product, 32 INS. Counsel J. 303 (1965); Morris, Enterprise Liability and the Actuarial Pro
cess—The Insignificance of Foresight, 70 Yale L.J. 554, 556 (1961). Connolly contends 
that because the essence of strict liability is that the manufacturer is in a better position to spread 
the risk of loss, liability is limited to situations in which loss was foreseeable. Thus, "when 
the risk itself is unknown, the seller is not in a position to spread it, and the raison d’etre of 
implied warranty [or strict liability] is absent.” Connolly, supra at 307; see Lartigue v. R. J. 
Reynolds Tobacco Co., supra. This idea has been refined somewhat by Professor Fleming 
James, who suggests the standard of foreseeability which must be met before strict liability is 
imposed is not that the specific risk be known or knowable in advance, but that the risk in
volved be "of a type which is foreseeable.” James, The Untoward Effects of Cigarettes and 
Drugs: Some Reflections on Enterprise Liability, 54 Calif. L. Rev. 1550, 1557 (1966); see 
Ehrenzweig, Negligence Without Fault 52-62 (1951). One example of the type of 
injury which would not be foreseeable and thus for which no liability should be imposed is 
given by Professor James:

CIGARETTE CASES

The cigarette-cancer cases162 demonstrate theoretical inconsistencies, 
such as conditioning a warranty' upon foreseeability of harm,163 which
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probably will not be resolved by section 402A. Lartigue v. R. J. Reyn
olds Tobacco Co.XM illustrates the problems where a product was mar
keted before a particular danger of that product was known.160 * * * 164 165 In Lar
tigue, plaintiff’s husband, a heavy smoker, died of lung cancer; she 
brought an action in negligence and breach of warranty for his death, 
claiming that defendants’ cigarettes caused the cancer. After a jury ver
dict for defendants, plaintiff appealed, predicating error on an instruc
tion that defendants would not breach the implied warranty of general 
quality if, at the time the cancer was discovered, defendants could not 
reasonably foresee the danger involved.166 The court of appeals affirmed, 
concluding that "for strict liability to apply there must be foreseeability 
of harm.”167

If ... a drug unsuspectedly made its user prone to commit forgery, the economic 
loss suffered by the victim of the forgery would indeed be beyond anything that the 
drug’s makers could be expected to calculate and provide for. At least until such a 
consequence of the drug’s use became known, it could scarcely be regarded as typical 
of the maker’s enterprise.

James, supra at 1557.
The decision in Caputzal v. Lindsay Co., 48 N.J. 69, 222 A.2d 513 (1966), is in accord 

with this reasoning. There, plaintiff suffered a heart attack caused by a fear that he had been 
poisoned by water discolored by a defective water softener manufactured and sold by the de
fendant. The court held as a matter of law that counts sounding in negligence, breach of war
ranty, and strict liability in tort were insufficient because

it is much too fanciful to say, from the point of view of fairness, that a reasonable 
manufacturer ... of water softeners should be held to recognize that he would create 
an unreasonable risk of any substantial physical injury ... by the defect here in
volved, let alone a heart attack.

Id. at------ , 222 A.2d at 516.
164 317 F.2d 19 (5th Cir. 1963), cert, denied, 379 U.S. 869 (1964).
165 In each of the cigarette-cancer cases there w'as no general knowledge of the causal rela

tionship between cigarette smoking and cancer at the time cancer was contracted, although 
the relationship became increasingly suspect during the 1950's. Wegman, supra note 162, at 
680-84. In 1962 the widely circulated report of the British Royal College of Physicians 
asserted that cigarette smoking was a cause of cancer. ROYAL COLLEGE OF PHYSICIANS OF 
London, Smoking and Health S7 (1962). Finally, in 1964, the Surgeon General of 
the United States issued a report which contained the following statement: "Cigarette smok
ing is causally related to lung cancer in men; the magnitude of the effect of cigarette smoking 
far outweighs all other factors. The data for women, though less extensive, points in the 
same direction.” HEW, SMOKING AND HEALTH: REPORT OF ADVISORY COMMITTEE TO 
the Surgeon General of the Public Health Service 33 (1964). The report and 
its conclusions attained rapid notoriety although not universal acceptance.

166 3i7 p.2d at 23.
107 317 F.2d at 36; accord, Cudmore v. Richardson-Merrell, Inc., 398 S.W.2d 640 (Tex. 

Civ. App. 1965); see note 163 supra. The Lartigue case is questionable authority for the 
proposition that foreseeability is necessary for liability in a warranty action because of its re
liance on the first Green decision, an earlier Fifth Circuit decision which held that there was 
no implied warranty of merchantability because defendant could not, "by the reasonable ap
plication of human skill and foresight,” have known of the danger inherent in the product 
at the time plaintiff discovered his cigarette-induced cancer. Green v. American Tobacco Co. 
(Green I), 304 F.2d 70, 72 (5th Cir. 1962). Plaintiff in Green I petitioned for rehearing 
on the ground that foreseeability of danger was not required for an implied warranty, and 
the Fifth Circuit Court of Appeals certified that question to the Florida Supreme Court.

The Florida Supreme Court responded that foreseeability was not necessary for breach of 
an implied warranty. Green v. American Tobacco Co., 154 So. 2d 169 (Fla. 1963). The
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A manufacturer’s knowledge of a product’s danger is important to 
section 402A liability. Comment ; provides that a manufacturer may 
prevent a product from being unreasonably dangerous in certain in
stances by giving a warning, but only if the manufacturer knew or should 
have known of the danger.* 168 Even if Lartigue had been decided under 
the Restatement the defendant manufacturers could not possibly have 
exempted themselves from liability by warning since they had no knowl
edge of the causal relation between cigarettes and cancer.169 They would 
have had to look for other provisions of section 402A to avoid liability.170 

An alternative liability exemption is provided by comment k. Where 
the product is unavoidably unsafe, "properly prepared, and accompanied 
by proper directions and warning,” it may be neither defective nor un
reasonably dangerous.171 172 Again, in Lartigue the danger was not known 
and comment k would not require a warning.1'2 Because the danger was 
unknown, the product could not have been made safe for use; determi
nation of liability under section 402A could only depend upon whether 

Fifth Circuit, in Green II, then remanded the case to determine whether the cigarettes were 
reasonably fit for human consumption, citing Lartigue as authority for the necessity of this 
determination. Green v. American Tobacco Co. (Green II), 325 F.2d 673, 677 (5th Cir. 
1963), cert, denied, 377 U.S. 943 (1964).

The Fifth Circuit’s Lartigue decision came down between the time Green I was certified 
and the time the Florida court gave its answer. The factual pattern in Lartigue was substan
tially similar to Green. Accepting Mrs. Lartigue’s argument that cigarettes could be classed 
with food products, in that strict liability would apply to both under Louisiana law, the Fifth 
Circuit considered the then extant version of § 402A, which applied strict liability only to 
food and to articles for "intimate bodily use.” Restatement (Second), Torts § 402A 
(Tent. Draft No. 7, 1962). Holding that foreseeability of harm was requisite to an action, 
thè Lartigue panel relied on its earlier decision in Green I as authority. 317 F.2d at 37-38. 
Ross v. Philip Morris & Co., 328 F.2d 3 (8th Cir. 1964), also relied on Green and Lartigue, 
although noting the invalidity of Green I. Id. at 10 n.7. The relation of the events in Green 
and Lartigue have proven fertile field for comment. See, e.g., Comment, 11 VlLL. L. REV. 
546, 555-56 (1966).

The Green I decision is questionable on another ground. Liability was denied because in 
1956, when plaintiff’s cancer was discovered, defendant could not "by the reasonable applica
tion of human skill and foresight, have known that users of such cigarettes would be endan
gered . . . .” 325 F.2d at 674. Yet in 1954, two years before the cancer was discovered, a 
resolution of the American Cancer Society stated that "available evidence indicates an associa
tion between . . . cigarette smoking . . . and lung cancer . . . .” Resolution adopted by the 
American Cancer Society, N.Y. Times, Oct. 23, 1954, p. 17, col. 1, cited in Wegman, supra 
note 162, at 682 & n.12.

168 See notes 106-08 supra. The standard of foreseeability which gives rise to the manu
facturer’s duty to warn is that of actual or constructive knowledge. The language of comment 
Ì is substantially the same as that in Green I.

169 See note 165 supra.
179 Comment / states that "good tobacco is not unreasonably dangerous merely because 

the effects of smoking may be harmful . . . .” This would seem to conflict with comment h, 
which states that a product is defective if it is not safe for normal use. See note 96 supra. 
Smoking is a normal use of a cigarette; therefore, if smoking cigarettes causes cancer, the cig
arettes would be defective under a strict interpretation of comment h.

177 Comment £; notes 97-100 supra.
172 Comment k only requires a warning where "the situation calls for it.”
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the manufacturer had been justified in placing the product on the mar
ket.113 The practical effect of the cigarette cases, under the Restatement 
rationale, is thus a finding that the marketing of cigarettes is justified.114

173 See text accompanying notes 98, 100 supra.
174 See Keeton, Products Liability—Liability Without Fault and the Requirement of a 

Defect, 41 Texas L. Rev. 855, 871 (1963). But cf. Boshkoff, supra note 148, at 299-
175 It can no longer be seriously argued that the ordinary consumer is not aware of the 

danger involved in cigarette smoking. See note 165 supra. Consequently, cigarettes are un
likely to be considered unreasonably dangerous by the Restatement. See text accompanying 
note 95 supra. If "unreasonably dangerous” is defined in terms of justification principles, see 
notes 56, 100-02 supra and accompanying text, the present state of knowledge would not pre
clude questioning whether cigarettes are unreasonably dangerous. See text accompanying notes 
104-05 supra.

170 Apparently the only way that cigarettes would be safe is by not being smoked. It is 
questionable at the present time whether it would be possible to make them safe. Since their 
potential for harm was not established until recently, the manufacturer would have had no 
reason to change them. Furthermore, it is dubious that a cigarette manufacturer would now 
attempt to make cigarettes any "safer” to smoke just to avoid liability; he is secure knowing 
that the pre-Surgeon-General-Report litigation has established substantial authority for his non
liability, and that cases subsequently arising will probably protect him with the assumption of 
risk defense. It could be argued, however, that the competitive advantage which would be 
gained by a non-cancer-causing cigarette is sufficient incentive for the manufacturer to develop 
such a cigarette.

177 79 Stat. 283, 15 U.S.C. § 1333 (Supp. I, 1965). The warning reads, "Caution: Cig
arette Smoking May Be Hazardous to Your Health,” and must appear on each package.

178 Assumption of risk is a valid defense but contributory negligence is not. Comment n. 
That comment seems inconsistent with the provision of comment j, which allows the manu
facturer to assume that a warning will be read. Thus comment j would appear to allow what 
in effect is contributory negligence. See notes 90, 94 supra.

If Lartigue arose today, application of the Restatement would be 
more complex. With the manufacturer’s present knowledge, a warning 
might be necessary to satisfy comment k and to make the product not 
unreasonably dangerous.1Tü For a warning to prevent a product from 
being unreasonably dangerous, it must make the product safe for use 
when followed. Since any warning less than "Do not use this product!” 
would not make cigarettes safe for their intended use,110 * a strict applica
tion of the duty imposed by comment ; would render warnings nugatory 
for cigarette manufacturers. It is suggested, however, that the continued 
use of cigarettes in light of the warning now required by federal law117 
will not involve the question of safety for use, but will raise the defense 
of assumption of risk.118 Thus it appears, with respect to the period be
fore knowledge of the relation between cancer and smoking, that plain
tiffs in cigarette-cancer cases were denied recovery because no one, includ
ing the cigarette manufacturer, knew of the danger. Since publication 
of the reports indicating a causal relationship, knowledge of the danger 
is widespread, and the future plaintiff will probably be found to have 
assumed the risk of smoking—the result under comment n of section 
402A.
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Although a warning might not be effective to avoid liability, the 
manufacturer could still argue that cigarettes are unavoidably unsafe. This 
would, of course, require proof that it is impossible to make cigarettes 
safe and that continued marketing is justified, factual issues for courts 
and juries to decide.1 ,u Assuming that cigarettes are unavoidably unsafe 
for use,179 180 justification becomes the critical factor in determining liability. 
Since an unavoidably unsafe product is exempt from the special liability 
which section 402A imposes for unreasonably dangerous products, the 
requirements for sufficient justification should be strict. But if a liberal 
standard of justification is adopted, section 402A will exhibit inconsis
tencies similar to those found in such cases as Lartigue.'* 1

179 See Russel v. Community Blood Bank, Inc., 185 So. 2d 749 (Fla. Dist. Ct. App. 1966) 
(jury question whether hepatitis virus impossible to detect or remove).

189 But see note 176 supra.
181 See note 163 supra.
^-Compare Stanton v. Sears Roebuck & Co., 312 Ill. App. 496, 38 N.E.2d 801 (1942) 

(allergy from dress—no liability), with Kurriss v. Conrad & Co., 312 Mass. 670, 46 N.E.2d 
12 (1942) (contact dermatitis from dress—issue sent to jury).

183 Cudmore v. Richardson-Merrell, Inc., 398 S.W.2d 640 (Tex. Civ. App. 1965). The 
number of persons affected has normally determined whether the product involved was the 
proximate cause of the injury. If the injured plaintiff is one of a substantial number of per
sons so affected, his injury is proximately caused by the product. See Crotty v. Shartenberg’s— 
New Haven, Inc., 147 Conn. 460, 162 A.2d 513 (I960) (appreciable-number test); Casa- 
grande v. F. W. Woolworth Co., 340 Mass. 552, 165 N.E.2d 109 (I960) (significant-number 
test). On the other hand, if an insubstantial number of persons has been harmed, his pecu
liar sensitivity is considered the cause. But see Braun v. Roux Distrib. Co., 312 S.W.2d 758 
(Mo. 1958) (liability for one allergic periarterisis nodosa reaction from fifty to seventy-five 
million packages of dye); Zirpola v. Adam Hat Stores, Inc., 122 N.J.L. 21, 4 A.2d 73 (1939) 
(liability for allergic reaction by 4-5% of those exposed to dye in hat band). See generally 
Keeton, Products Liability—Liability Without Fault and the Requirement of a Defect, 41 
TEXAS L. Rev. 855 (1963); Traynor, The Ways and Meanings of Defective Products and 
Strict Liability, 32 Tenn. L. Rev. 363 (1965). Compare Cudmore v. Richardson-Merrell, 
Inc., 398 S.W.2d 640 (Tex. Civ. App. 1965), Esborg v. Bailey Drug Co., 61 Wash. 2d 
347, 378 P.2d 298 (1963). Some of the technical data of drug testing and marketing is pro
vided by Whitmore, Allergies and Other Reactions Due to Drugs and Cosmetics, 19 Sw. L.J. 
76 (1965).

184 324 F.2d 309 (5th Cir. 1963).

ALLERGY CASES

The results of allergy cases have been inconsistent in both negligence 
and warranty.182 The majority rule has been that to impose liability up
on the manufacturer of a drug or cosmetic for an adverse reaction caused 
by a product, a plaintiff must show that the reaction was foreseeable and 
that an "appreciable” number of persons suffered similar injuries.183 This 
rule is likely to be continued by section 402A and will perpetuate the 
former inconsistencies. Problems liable to develop in allergy cases can 
be illustrated by considering the application of section 402A to circum
stances similar to Grau v. Proctor & Gamble Co.184
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In Grau, plaintiff developed a severe inflammation of the mouth ap
parently from defendant’s toothpaste. She sued in negligence, alleging 
failure to warn of the danger from the ingredient stannous fluoride and 
unreasonable distribution of a dangerous product. At trial, plaintiff’s ex
pert acknowledged that the product was not dangerous to persons who 
did not have an allergy to that ingredient, and the record showed that 
only one other person had had an adverse reaction. Following the ma
jority rule, the trial court directed a verdict for the defendant which was 
affirmed on appeal: "It is difficult to conceive of any warning which 
would have afforded any probability of preventing plaintiff’s injury,” 
since she was not aware of her allergy when she first bought the tooth
paste.185

is» Id. at 310.
I®6 See text following note 75 supra. Actually, it may be argued under the Restatement 

rationale that the fewer people who are injured by the use of the product, the more reason 
exists to hold the manufacturer liable. See James, The Untoward Effects of Cigarettes and 
Drugs: Some Reflections On Enterprise Liability, 54 CALIF. L. Rev. 1550, 1558 (1966). Cer
tainly, in a case such as Grau, where plaintiff is one of only two people harmed by the product, 
the manufacturer could easily treat the expense as a cost of production. It would only be when 
a "substantial” or "significant” number of consumers were injured that one could argue that 
strict liability places too great a burden on the manufacturer.

187 Comment ; is the only provision of § 402A which explicitly considers the elements of 
foreseeability and substantial number, though that comment is incorporated into comment k. 
See text accompanying notes 117-19 supra.

188 When the duty to warn is fulfilled, a product is not unreasonably dangerous. Without 
a warning, the need for which may have been foreseeable, a court may be more willing to find 
a product unreasonably dangerous via comment j than it would directly under comment j’s 
definition of an unreasonably dangerous product. See comment j.

188 Comment g. (Emphasis added.)

Foreseeability and the substantial-number test constituted elements 
of the cause of action in Grau. Neither is technically an element for a 
strict liability action under section 402A,18G but in a context similar to 
Grau, both considerations may be relevant to the question of whether 
there is an obligation to provide a warning.1'87 Further, both may in
directly have a bearing on whether a determinative element of section 
402A, an unreasonably dangerous product,188 * is present. The presence 
of stannous fluoride could be a "condition not contemplated by the ulti
mate consumer, which will be unreasonably dangerous to him”™ Cer
tainly the product is unreasonably dangerous to a person with an allergic 
susceptibility—a danger which could be found beyond the contempla
tion of the ordinary consumer.

Assuming all the basic requisites for strict tort liability are met, the 
manufacturer has several possible defenses under section 402A. Com
ment h would apparently allow him to assert that toothpaste is not de
fective because it is safe for normal use and that the injury resulted from
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an idiosyncrasy of the plaintiff.190 But as has been noted, normal use is 
not synonymous with normal user, which should dispose of this allega
tion.191 A warning that stannous fluoride might induce an allergic re
action, while not required because a "substantial number” are not allergic 
to the ingredient or it is not "unduly dangerous,”192 might be sufficient 
to exempt the manufacturer from liability; but it would have to adequate
ly inform a consumer of the danger to prevent the product from being 
unreasonably dangerous.193 Another defense might be the unavoidably 
unsafe exception in comment £.194 Of course, the toothpaste in Grau 
could have been made safe by removing the stannous fluoride. But it is 
impossible to make stannous fluoride toothpaste absolutely safe. The 
manufacturer may yet avoid liability by proving that his product is un
avoidably unsafe. The determinative factor will be whether marketing 
the toothpaste with stannous fluoride is justified.195 This "unavoidably 
unsafe” exception to section 402A liability will be important in future

190 See note 183 supra-, notes 121-32 supra and accompanying text.
191 Text accompanying note 131 supra.
192 See comment ;; notes 106-09 supra and accompanying text.
193 A warning to prevent the article from being unreasonably dangerous must, if followed, 

make the product safe for use. It must include not only use in a particular way, but also direct 
abstention from use if necessary to prevent injury. For instance, a warning that the product 
contains a certain ingredient will not make it safe for one who is allergic to that substance. 
But if a warning stated that persons with a certain condition were apt to experience a reaction, 
this would seem to adequately state the danger involved. A further problem is involved since 
many persons with allergies are not aware of their susceptibility. Comment j finds a product 
unreasonably dangerous if the manufacturer could have foreseen harm to an appreciable num
ber of persons, but then requires the consumer to know his allergies. Perhaps the notice ac
tually conveyed by a warning should be considered before finding the warning inadequate to 
persons unaware of their allergies. Maybe the warning should incorporate a notice that a doc
tor should be consulted to determine one’s susceptibility to a particular stated substance which 
the manufacturer knows may harm a number of people. Cf. Oppenheimer v. Sterling Drug, 
Inc., 7 Ohio App. 2d 103, 219 N.E.2d 54 (1964). If that were done, assumption of risk 
could be used as a defense.

194 See text accompanying notes 97-102 supra. The tenor of that comment is specifically 
directed at drugs, recognizing that new drugs are often desirable even though they are likely 
to cause harm. See Lewis v. Baker, 413 P.2d 400, 404 (Ore. 1966); Keeton, Products Liabil
ity—Liability Without Fault and the Requirement of a Defect, 41 Texas L. Rev. 855, 865- 
68 (1963); notes 102-07 supra. In this context, the Restatement embodies the thought that 
strict liability will impede the development of new and better products. With equal logic, it 
has been suggested that, on the contrary, the cost of unique injuries, such as allergic reactions, 
are most properly the subject of the doctrine of strict liability. Rheingold, Products Liability 
—The Ethical Drug Manufacturer’s Liability, 18 Rutgers L. Rev. 947, 1001-03, 1014-18 
(1964).

195 Comment k. It has been suggested that the social necessity for an item should be con
sidered in determining what standard of liability will apply. Keeton, Products Liability— 
Liability Without Fault and the Requirement of a Defect, 41 Texas L. Rev. 855, 867-68, 871 
(1963). Compare Lewis v. Baker, 413 P.2d 400 (Ore. 1966), with Esborg v. Bailey Drug 
Co., 61 Wash. 2d 347, 378 P.2d 298 (1963). Comment k exempts a manufacturer of an un
avoidably unsafe product from liability when "he has undertaken to supply the public with 
an apparently useful and desirable product, attended with a known but apparently reasonable 
risk.”
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allergy cases, particularly those involving new drugs and cosmetics.160 
Since it is an exemption from true enterprise liability, it should be strictly 
construed; but inconsistent case results may be expected because justifica- 
tion is a jury question.

Conclusion

It is rarely possible to point to any one date or judicial opinion and 
state with certainty that there a new theory of law was formulated or a 
new problem first realized; the law seldom lends itself to such certainty. 
Yet there are usually a certain few cases which have clearly had an in
fluence far beyond the decision reached in the particular case. In the 
field of tort law, MacPherson v. Buick Motor Co.,168 Rylands v. Fletch
er,196 197 198 199 and Palsgraf v. Long Island R.R.200 have been of that kind. To 
this list must be added Escola v. Coca Cola Bottling Co.,201 important not 
for its holding, but for the concurring opinion of Justice Traynor wherein 
the theory of strict enterprise liability was cogently articulated. Underly
ing this new approach to products liability law was the realization that

196 Courts will have to determine what factors to use to measure justified marketing. In a 
fact pattern such as Grau, where the benefit of a product to society is apparently great and the 
injuries rare, the marketing would probably be found to be justified under comment k.

197 See Caputzal v. Lindsay Co., 48 N.J. 69, 222 A.2d 513 (1966); c/. Goldberg v. Hous
ing Authority of Newark, 38 N.J. 578, 583, 186 A.2d 291, 293 (1962).

198 217 N.Y. 382, 111 N.E. 1050 (1916).
i" [1866] L.R. 1 Ex. 265, atfd, [1868] L.R. 3 H.L. 330.
200 248 N.Y. 339, 162 N.E. 99 (1928).
201 24 Cal. 2d 453, 150 P.2d 436 (1944).
202/,/. at 462, 150 P.2d at 441.
203 See text accompanying note 61 supra.

those who suffer injury from defective products are unprepared to meet 
its consequences. . . . [TJhe risk of injury can be insured by the manu
facturer and distributed among the public as a cost of doing business. 
. . . Against such a risk there should be general and constant protection 
and the manufacturer is best situated to afford such protection.202

This theory played an important role in the subsequent development of 
consumer protection, and in 1965, the American Law Institute adopted 
it as section 402A’s theoretical basis for imposing strict liability in tort.203 
The rationale set forth by a single judge in a concurring opinion in 1944 
has thus been adopted in the Restatement of Torts. The question arising 
is whether the formulation of section 402A has carried that theory into 
practice. It has not.

The point of departure lies basically in the formulation of the require
ment that the product be unreasonably dangerous and the provision ex
cepting liability for unavoidably unsafe products. As it now stands, sec-
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tion 402A has simply transferred the confusion from "the meaning of 
defect” to the question of "unreasonably dangerous.” Moreover, the defi
nition offered is little more than the defense of contributory negligence 
which comment n rejects as a defense to strict liability in tort. This in
ternal inconsistency could be corrected by a definition of unreasonably 
dangerous in terms of justification. But by providing that the manufac
turer will not be liable where an unavoidably unsafe product is justifiably 
marketed, the Restatement has adopted a clear exception to the theory 
of strict liability. Despite the fact that an innocent consumer is injured 
by a dangerous product marketed by a manufacturer who is able to obtain 
liability insurance, the consumer is not to be compensated.

The reason for this exception is suggested in comment k\ "The seller 
... is not to be held to strict liability for unfortunate consequences . . . 
merely because he has undertaken to supply the public with an appar
ently useful and desirable product . . . .”204 The Restatement incorpo
rates a premise that the doctrine of strict liability excludes, namely, that 

the primary purpose of the law of Torts is to reach a "fair” adjustment 
between the conflicting interests of the litigating parties. And it is not 
the interests of the particular litigants alone which are in controversy.... 
[T]he interest of society is often involved in disputes in which the 
parties are private litigants.205

204 Comment k. (Emphasis added.)
205 Bohlen, Fifty Years of Torts, 50 Harv. L. Rev. 725 (1937). (Emphasis added.)
206 Wade, Strict Tort Liability of Manufacturers, 19 Sw. L.J. 5, 15 (1965).

Comment k represents a policy decision that the value to society of a 
particular product may outweigh the necessity for compensation of in
jured consumers. In order to assure the free flow of some unsafe but 
socially desirable products, manufacturers are excused from the burden 
of compensating those who are thereby injured.

To balance the interests of consumer, manufacturer, and society, sec
tion 402A has adopted a rule very similar to negligence. Indeed, one 
author has suggested that apart from the element of scienter, the Restate
ment has done no more than weave negligence rules into the interstices 
of section 4O2A.206 At the very least it must be conceded that aspects of 
that section are very similar to negligence. What has been assumed to 
be a new, forward-looking approach to the question of liability of sup
pliers of chattels, personifying the Escola doctrine, has in fact fallen far 
short of its stated goal.

The future of the law of products liability is of course uncertain. It 
may well be that the Restatement resolution will be as far as society and 
its courts are willing to go toward consumer protection. Or, it may be 
that the basic proposition, that the manufacturer should be excused where 
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society so demands, will remain intact and some form of public compen
sation will be devised for the injured consumer when it is due to society’s 
superior interest that he has been deprived of compensation from the 
manufacturer.207 The third possibility is that the Restatement is but an
other step in the move toward a pure concept of strict enterprise liability. 
Before this is accomplished, however, it will be necessary to establish that 
the interests of society are best served when the consumer is protected and 
that in fact, "the proper persons to afford it are those who market the 
products.”208 This result will not be reached in the near future.

207 Exemplary of the role "society” might play in compensating victims of defective prod
ucts is H.R. 8082, 85th Cong., 1st Sess. (1957). This bill sought to authorize "the payment 
of compensation for certain losses suffered as the result of the outbreak of poliomyelitis follow
ing the early use of poliomyelitis vaccine.” Recognizing and assuming "compassionate respon
sibility” for harm caused by the early use of the vaccine, Congress proposed that affected 
individuals could recover up to $20,000 if they contracted poliomyelitis prior to June 1955 
within thirty days after receiving injections of the vaccine. If, as comment k of the Restate
ment suggests, society’s interest in the immediate availability of valuable drugs outweighs the 
right of the injured consumer to receive compensation from the manufacturer, societal com
pensation would seem to be the desirable alternative. See also Atomic Energy Act of 1954, 
§ 2, as amended, 71 Stat. 576 (1957), 42 U.S.C. § 2012(i) (1964) (Government may com
pensate victims of nuclear accidents caused by privately owned nuclear reactors).

208 Comment c.



SCHOOL DESEGREGATION AND

THE OFFICE OF EDUCATION GUIDELINES

Much public attention has recently been centered on school desegrega
tion in the United States, and there has been vociferous criticism of the 
role played therein by the United States Office of Education. Civil rights 
advocates indignantly aver that although segregated public schools have 
been unconstitutional for twelve years,1 2 an exceedingly small percentage 
of Negro students attend schools with whites in many sections of the coun
try/ On the other hand, defenders of the status quo object to federal 
pressure to desegregate schools, arguing that the standards and corre
sponding enforcement measures of the Office of Education exceed its 
scope of authority.3 This Note attempts a legal evaluation of the role and 
performance of the Office of Education in school desegregation under Ti
tle VI of the Civil Rights Act of 1964,4 specifically with regard to the va
lidity of its guidelines for desegregation of racially segregated dual school 
systems.5 Evaluation and comment are based on the premise that it is 
necessary and desirable to achieve prompt school desegregation.

1 Brown v. Board of Educ., 347 U.S. 483 (1954).
2 See, e.g., U.S. Comm’n on Civil Rights, Survey of School Desegregation in the 

SOUTHERN AND BORDER States, 1965-66, at 51 (1966) (1 Negro child out of 13 in desegre
gated schools in Deep South); Memorandum From American Friends Service Comm, and 
NAACP Legal Defense and Educational Fund to Hon. John W. Gardner, Secretary of the De
partment of Health, Education, and Welfare, Nov. 15, 1965, p. 4 (fewer than 6% of Deep 
South’s Negroes in desegregated schools); note 15 infra.

3 See, e.g., complaints filed in Board of Pub. Instruction v. Howe, No. 65-185-Civ. T., M.D. 
Fla., May 10, 1966; City of Bessemer Bd. of Educ. v. Gardner, Civil Action No. 65-180, N.D. 
Ala., March 11, 1965; Spivak, Impelling Integration, Wall Street Journal, Nov. 11, 1966, p. 8, 
col. 4.

4 78 Stat. 252, 42 U.S.C. §§ 2000d to 2000d-4.
5 The guidelines are the statement of policy of the Commissioner of Education outlining 

the requirements for acceptable voluntary desegregation plans for previously segregated dual 
school systems. Since the primary thrust of activity of the Office of Education has been limited 
to the desegregation of such formally segregated systems, the problem of de facto segregation 
resulting from segregated housing patterns is not considered.

6 See Plessy v. Ferguson, 163 U.S. 537 (1896) (railway coaches). Where facilities were not 
equal, segregation was found unconstitutional. E.g., McLaurin v. Oklahoma State Regents for 
Higher Educ., 339 U.S. 637 (1950) (graduate school facilities); Sweatt v. Painter, 339 U.S. 629 
(1950) (law schools); Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938) (law school).

Court, Congress, and Agency
THE SUPREME COURT

For sixty years the Supreme Court of the United States had held that 
state laws requiring separate public facilities for members of different ra
cial groups were consistent with the fourteenth amendment guarantee of 
equal protection as long as the facilities were indeed equal.6 In 1954 the 

325
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Court, in the now historic Brown v. Board of Educ. (Brown I),‘ held that 
racial segregation of children in public schools, even if the schools pro
vided equal physical facilities, deprived children of the right to an equal 
education.7 8 Although the Court asserted that "separate educational facili
ties are inherently unequal,”9 it requested reargument on the method it 
should adopt to effectuate this holding, for the first time failing to order 
immediate relief on finding a denial of a constitutional right.10 One year 
later, in the second Brown v. Board of Educ. (Brown II)11 decision, the 
Supreme Court provided for gradual relief. Desegregation was to be spe
cifically ordered by a federal district court in each case, in a manner 
"necessary and proper to admit to public schools on a racially nondis- 
criminatory basis with all deliberate speed the parties to these cases.”12

7 347 U.S. 483 (1954).
8 Id. at 493.
9 Id. at 495.
10 Although this was the first time the Court permitted a delay in the implementation of a 

constitutional right, it has subsequently approved such delay in other circumstances. A tem
porary reapportionment of the Alabama legislature was approved, with the expectation that the 
temporarily reapportioned legislature would itself adopt a constitutional permanent reappor
tionment. Reynolds v. Sims, 377 U.S. 533, 586 (1964). Similarly, a three-judge district court 
held Alabama’s exclusion of women from jury duty unconstitutional, but provided for almost a 
one and one-half years’ delay before requiring implementation of the holding. White v. Crook, 
251 F. Supp. 401, 410 (M.D. Ala. 1966). For a discussion of prospective remedies see Link
letter v. Walker, 381 U.S. 618, 622-29 (1965). The most extreme application of prospective 
relief to date has been Johnson v. New Jersey, 384 U.S. 719 (1966), which limited the holdings 
of Miranda v. Arizona, 384 U.S. 436 (1966), and Escobedo v. Illinois, 378 U.S. 478 (1964), 
to trials beginning subsequent to the dates of those two decisions.

11 349 U.S. 294 (1955).
™ld. at 301.
13 Id. at 300. But the Court foresaw that circumstances might prevent prompt compliance: 

"Once such a start has been made, the courts may find that additional time is necessary to carry 
out the ruling in an effective manner. The burden rests upon the defendants to establish that 
such time is necessary in the public interest and is consistent with good faith compliance at the 
earliest practicable date." Ibid. Factors which the Court considered might be appropriate 
justification for additional time included physical conditions of school plants, transportation 
systems, personnel, revision of school districts and attendance zones, and revision of local laws 
and regulations. Id. at 300-01.

14 Suffice it to say that since rendition of the Brown decision a number of school boards 
have established plans [requiring a total period of twelve years], some beginning 
at the first grade and extending through the higher grades, others beginning at the 
higher grades and extending through the first grades, and as far as this Court knows, 
none of such plans have been rejected upon the basis that they do not move with 
sufficient speed.

Although the Supreme Court declared in Brown II that "the courts 
will require that the defendants make a prompt and reasonable start to
ward full compliance with our [1954] . . . ruling,”13 district courts fre
quently have found adequate reason for approving extremely slow de
segregation plans. Many have approved plans for desegregating only 
one grade the first year with the privilege extended to an additional grade 
each year thereafter.14 Such plans, begun with the first grade, offer the 
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possibility of an equal education only to those Negroes who start school 
after a court order for their district.

THE CIVIL RIGHTS ACT

Ten years after the decision in Brown I, with minimal accomplishment 
in school desegregation15 and in the midst of a great deal of national con
cern about Negroes’ problems, Congress passed the Civil Rights Act of 
1964.16 From the ambiguities in this act have arisen the problems pres
ently under discussion: two titles of the act impinge upon school desegre
gation, and the uncertain nature of their interrelationship provides much 
of the controversy’s raw material.

Calhoun v. Members of Bd. of Educ., 188 F. Supp. 401, 407 (N.D. Ga. 1959), aff’d sub nom. 
Calhoun v. Latimer, 321 F.2d 302 (5th Cir. 1963), vacated, 377 U.S. 263 (1964); see, e.g., 
Bush v. Orleans Parish School Bd., 308 F.2d 491 (5th Cir. 1962); Kelley v. Board of Educ., 
270 F.2d 209 (6th Cir.), cert, denied, 361 U.S. 924 (1959). But see Evans v. Ennis, 281 F.2d 
385 (3d Cir.), motion for stay denied, 364 U.S. 802 (I960), cert, denied, 364 U.S. 933 
(1961).

15 For the school year 1963-1964, the eleven states in the Deep South reported only 1.18% 
of the Negro students attending schools with white students. N.Y. Times, May 18, 1964, p. 
24, col. 3-4. For 1964-1965, the same states' advancement was to only 2.14% of the Negro stu
dents in desegregated schools. Id., Jan. 13, 1965, p. 75, col. 4; see U. S. Comm’n ON Civil 
Rights, Survey of School Desegregation in the Southern and Border States, 
1965-66, at 1 (1966) (10.9% of Negro children in entire region in desegregated schools).

16 78 Stat. 241 (codified in scattered sections of 5, 28, 42 U.S.C.). The act consists of 
eleven numbered titles; the first digit of the section numbers within each title is the same as the 
title number. For example, title IV contains sections 401 through 410, and title VI consists of 
sections 601 through 605.

17 78 Stat. 246, 42 U.S.C. §§ 2000c to 2000c-9.
is 78 Stat. 246, 42 U.S.C. § 2000c(b).
19 Ibid. A bill to amend title IV to allow the Commissioner of Education to provide tech

nical assistance and grants to school boards in support of programs designed to overcome racial 
imbalance in the public schools was introduced by sixteen senators in the 89th Congress. S. 
2928, 89th Cong., 2d Sess. (1966). A House of Representatives bill, introduced in that Con
gress as the "Integrated Education Act of 1966,” provided for grants and assistance to help 
overcome racial imbalance, and for the termination of federal financial assistance to school sys
tems which maintain schools which are determined to be racially imbalanced according to a set 
formula based upon the racial composition of the school district. H.R. 13079, 89th Cong., 2d 
Sess. (1966).

2« 78 Stat. 252, 42 U.S.C. §§ 2000d to 2000d-4.

Tide IV of the act,1' "Desegregation of Public Education,” defines de
segregation as "the assignment of students to public schools and within 
such schools without regard to their race, color, religion or national ori
gin . . . ,”18 19 It adds, however, that " ’desegregation’ shall not mean the 
assignment of students to public schools in order to overcome racial im
balance.”18 Title VI,20 "Nondiscrimination in Federally Assisted Pro
grams,” provides that "no person in the United States shall, on the 
ground of race, color or national origin, be excluded from participation in, 
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be denied the benefits of, or be subjected to discrimination under any pro
gram or activity receiving Federal financial assistance.”21

21 78 Stat. 252, 42 U.S.C. § 2000d.
22 78 Stat. 252, 42 U.S.C. § 2000d-l.
23 ibid.
24 78 Stat. 253, 42 U.S.C. § 2000d-3.
25 78 Stat. 253, 42 U.S.C. §§ 2000e to 2OOOe-15.
26 78 Stat. 255, 42 U.S.C. § 2000e-l.
27 78 Stat. 252, 42 U.S.C. § 2000d-l. The regulation was published at 45 C.F.R. §§ 80.1- 

.13 (Supp. 1966).
28 Following a general statement that discriminatory practices are not to be followed in fed

erally assisted programs, the regulation continues to describe the following specific discrimina
tory practices:

Each federal department or agency, including of course the Depart
ment of Health, Education, and Welfare, which extends federal financial 
assistance to any program or activity is authorized and directed to issue, 
after presidential approval, rules and regulations, consistent with objec
tives of the statute under which the assistance is granted, to carry out the 
provisions of title VI.22 Section 602 of that title provides that compli
ance may be effected by the termination of assistance or refusal to grant 
assistance, after a finding of noncompliance made on the record with op
portunity for hearing, and it requires that a determination be made that 
compliance cannot be secured by voluntary means.23 Section 604 states 
that action under title VI shall not be based upon discriminatory employ
ment practices except where employment is a primary objective of the fed
eral financial assistance.24 And title VII,25 concerned with fair employ
ment practices, specifically exempts from its coverage, inter alia, "an 
educational institution with respect to the employment of individuals to 
perform work connected with the educational activities of such institu
tion.”26

Despite the predominant concern of title VI with "discrimination,” 
the application of that term, especially in the area of education, is uncer
tain. Does title IV’s stricture against correcting racial imbalance mean 
that imbalance cannot be used to determine whether a school system dis
criminates? And what is the scope of title Vi’s exemption of employ
ment practices except where the primary purpose of the federally assisted 
activity is to further employment?

THE REGULATION

The Secretary of Health, Education, and Welfare issued the regulation 
authorized by title VI,2' requiring programs eligible to receive federal fi
nancial assistance from funds administered by the Department to be free 
of discriminatory practices.28 Complete desegregation of elementary and 
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secondary schools and school systems is not required. The regulation 
considers to be qualified those systems which (1) comply with a final court 
order to desegregate or (2) submit and comply with a voluntary desegre
gation plan which the Commissioner of Education has determined to be 
adequate.1 2 * * * * * * * * * * * * * * * * * 20

(1) A recipient . . . may not ... on ground of race, color, or national origin:
(i) Deny an individual any service, financial aid, or other benefit provided 

under the program;
(ii) Provide any service, financial aid, or other benefit to an individual which 

is different, or is provided in a different manner, from that provided to others under 
the program;

(iii) Subject an individual to segregation or separate treatment in any matter 
related to his receipt of any service, financial aid, or other benefit under the program;

(iv) Restrict an individual in any way in the enjoyment of any advantage or 
privilege enjoyed by others receiving any service, financial aid, or other benefit under 
the program;

(v) Treat an individual differently from others in determining whether he 
satisfies any admission, enrollment, quota, eligibility, membership or other require
ment or condition which individuals must meet in order to be provided any service, 
financial aid, or other benefit provided under the program;

(vi) Deny an individual an opportunity to participate in the program through 
the provision of services or otherwise or afford him an opportunity to do so which 
is different from that afforded others under the program ....
(2) A recipient, in determining the types of services, financial aid, or other bene
fits, or facilities which will be provided under any such program, or the class of
individuals to whom, or the situations in which, such services, financial aid, other
benefits, or facilities will be provided under any such program, or the class of indi
viduals to be afforded an opportunity to participate . . . may not, directly or through
contractual or other arrangements, utilize criteria or methods of administration which
have the effect of subjecting individuals to discrimination because of their race,
color, or national origin, or have the effect of defeating or substantially impairing
accomplishment of the objectives of the program as respect individuals of a par
ticular race, color, or national origin.

45 C.F.R. § 80.3 (Supp. 1966).
29 45 C.F.R. § 80.4(c) (Supp. 1966).
30 45 C.F.R. §§ 181.1-.8 (Supp. 1966).
31 31 Fed. Reg. 5623 (1966), amending 45 C.F.R. §§ 181.1-.8 (Supp. 1966). [The 1966

supplement to 45 C.F.R. contains the 1965 guidelines. The 1966 guidelines appeared in the
Federal Register on April 9, 1966, and will be published in the 1967 supplement to 45 C.F.R.
Hereafter, the section numbers which the 1966 guideline provisions will have in the 1967
C.F.R. supplement will be indicated parenthetically after their Federal Register citations.]

32 See note 22 supra and accompanying text.

THE GUIDELINES

To make clear what constitutes an adequate voluntary desegregation 
plan, the Commissioner of Education, in April 1965, issued a general 
statement of policies respecting desegregation of public schools under 
Title VI of the Civil Rights Act.30 This initial statement was greatly altered 
in the ensuing year, and in March 1966 the "Revised Statement of Poli
cies,”31 herein referred to as the "guidelines,” was issued. Since the guide
lines are merely a policy statement of the Commissioner of Education, and 
not a regulation, unlike the Health, Education, and Welfare regulation 
issued pursuant to title VI,32 they do not require presidential approval.
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The guidelines require that any public school system, to be eligible for 
federal financial assistance, file either a Form HEW-441, stating that it is 
currently not engaging in any discriminatory practices, a Form HEW- 
441 B, stating that it will comply with a voluntary desegregation plan 
that conforms with the standards required by the guidelines, or an assur
ance of compliance with a final court order to desegregate.33 School sys
tems which have never employed a dual structure may file Form HEW- 
441, since at this time de facto segregation is neither unconstitutional34 
nor considered to be discriminatory within the meaning of the act.35 36

33 31 Fed. Reg. 5624 (1966) (45 C.F.R. §§ 181.4-.7), amending 45 C.F.R. §§ 181.2-.5 
(Supp. 1966).

3-» Bell v. School City, 324 F.2d 209 (7th Cir. 1963), cert, denied, 311 U.S. 924 (1964).
We approve also of the . . . District Court’s opinion, "Nevertheless, I have seen 

nothing in the many cases dealing with the segregation problem which leads me to 
believe that the law requires that a school system developed on the neighborhood 
school plan, honestly and conscientiously constructed with no intention or purpose 
to segregate the races, must be destroyed or abandoned because the resulting effect 
is to have a racial imbalance in certain schools where the district is populated almost 
entirely by Negroes or whites.”

Id. at 213.
35 The provision that " 'desegregation’ shall not mean the assignment of students to public 

schools in order to overcome racial imbalance,” 78 Stat. 246, 248, 42 U.S.C. §§ 2000c(b), 
2000c-6, was drafted to conform with the court’s decision in Bell v. School City, supra note 34.

36 31 Fed. Reg. 5625 (1966) (45 C.F.R. §§ 181-11-35, 181.41-.55), amending 45 C.F.R. 
§ 181.5 (Supp. 1966). The school-assignment plan used by Princeton, New Jersey, is some
times used to desegregate schools. Under the Princeton plan, all of the classes of each grade 
level are housed in one school. For example, in a school district with three elementary 
schools, each school would contain two grades, and children from the entire district would at
tend school together.

37 31 Fed. Reg. 5626 (1966) (45 C.F.R. §§ 181.32-.33), amending 45 C.F.R. § 181.5(c) 
(Supp. 1966).

There is no single acceptable method for desegregation. School 
boards are encouraged to devise a plan that will be effective in their par
ticular circumstances. Generally, plans follow either a geographic-atten
dance-zone or freedom-of-choice pattern, but the guidelines clearly allow 
and encourage combinations of the two systems, or other appropriate 
schemes.30 The geographic-attendance-zone method prescribes that each 
school be assigned a specific geographic residential area from which to 
draw its students. This method is, in effect, the familiar northern concept 
of the neighborhood school used here as a means of desegregation. There 
must be a single system of nonracial attendance zones, with each student 
assigned to the school serving his area of residence; the right to transfer 
must be limited to certain special situations. For example, transfer is per
mitted from an assigned school in which members of a student’s race 
comprise the majority to a school where students of his race are a mi
nority.37

The freedom-of-choice method of desegregation, on the other hand, 
avoids ritualistic adherence to the neighborhood school concept. All of a 
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district’s schools offering the appropriate grade are equally open to each 
student living within the school district; each student must make an an
nual choice of school. Notification to parents and students concerning 
the choice to be made, the available alternatives, and the dynamics of the 
choice process, is strictly regulated. With limited exceptions, once a 
choice has been made no student is allowed to transfer until the following 
year, when he must again choose a school.38 Students for whom no 
choice has been made are assigned to the school nearest their homes. 
Transportation routes must be drawn to enhance the ease of access of all 
the children to all the schools. No student can be denied assignment to 
the school of his choice unless this would result in overcrowding, in which 
case those students living nearest to the chosen school are given pref
erence.39

38 Transfer after a choice has been made can be allowed to students who require a course 
of study not offered at their chosen school, to students who must attend a special school be
cause of physical handicaps, to students who move to a residence closer to another school, and 
to students who can demonstrate compelling hardship. 31 Fed. Reg. 5628 (1966) (45 C.F.R. 
§§ 181.48, .50), amending 45 C.F.R. § 181.5 (Supp. 1966).

3» 31 Fed. Reg. 5627-29 (1966) (45 C.F.R. §§ 181.41-.55), amending 45 C.F.R. § 181.5 
(Supp. 1966). The Office of Education supplies the wording to be used for choice forms, no
tices to parents, and newspaper publicity, all of which are to be used precisely as prescribed. 
31 Fed. Reg. 5628 (1966) (45 C.F.R. § 181.53), amending 45 C.F.R. § 181.5(b)(4) (Supp. 
1966).

40 31 Fed. Reg. 5625 (1966) (45 C.F.R. § 181.13(d)), amending 45 C.F.R. § 181.5 
(b) (1) (Supp. 1966).

41 31 Fed. Reg. 5625-26 (1966) (45 C.F.R. §§ 181.14-.15), amending 45 C.F.R. § 181.5 
(b)(2) (Supp. 1966).

Whatever the method used to desegregate the schools, all voluntary 
plans must include certain minimum criteria to be acceptable. No school 
system may take any action or fail to act in a way that promotes segrega
tion or discrimination. The guidelines require that all school systems ac
complish some faculty and staff desegregation during the 1966-1967 
school year,40 that facilities within a given school be open to all students 
without regard to race, color, or national origin, and that equal access be 
provided to available educational opportunities, such as courses in par
ticular subject matters.41

THE PROBLEM AREAS

Critics have attacked the policies and procedures of the Office of Edu
cation in three specific areas: (1) the requirement that free-choice plans 
produce "substantial” progress in desegregation, (2) the requirements re
garding faculty and staff desegregation, and (3) the procedure by which 
federal assistance is deferred and terminated upon a determination of non- 
compliance.
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Free-Choice Plans and Racial Imbalance

Courts have often held that desegregation of public schools is the re
sponsibility of school boards and school officials.42 Although the burden 
of securing desegregation should not be placed on Negro students or par
ents,43 a free-choice method of desegregation does in fact so shift the bur
den.44 Free choice permits a school board merely to admit to desegre
gated schools those Negro students willing and able to make the effort 
necessary to secure their rights. The Office of Education does not deem 
the possibility of attending a desegregated school sufficient desegregation 
where a school board has previously administered a dual school structure. 
If all the Negro students are in one set of schools' and all the white stu
dents are in another, the fact that there is freedom to transfer hardly 
achieves desegregation.40 * * That is, to have a desegregated school system 
there must be both Negro and white children attending classes together. 
The guidelines make actual desegregation, with a substantial percentage 
of the students in fact transferred from segregated schools, a requirement 
of free-choice plans,48 and demand that the school board either act af
firmatively to make such plans effective or take other steps toward deseg
regation. "Even when school authorities undertake good faith efforts to 
assure its fair operation, the very nature of a free choice plan and the ef
fect of long-standing community attitudes often tend to preclude or inhibit 
the exercise of a truly free choice by or for minority group students.”41 

42 "School authorities have the primary responsibility for elucidating, assessing, and solv
ing these problems . . . .” Brown v. Board of Educ., 349 U.S. 294, 299 (1955); accord-, Cooper 
v. Aaron, 358 U.S. 1, 7 (1958); Singleton v. Jackson Municipal Separate School Dist., 348 F.2d 
729, 730 n.5 (5th Cir. 1965); Lockett v. Board of Educ., 342 F.2d 225, 229 (5th Cir. 1965); 
Armstrong v. Board of Educ., 333 F.2d 47, 53 (5th Cir. 1964); Wright v. County School Bd., 
252 F. Supp. 378, 383 (E.D. Va. 1966); Henderson v. Iberia Parish School Bd., 245 F. 
Supp. 419, 421 (W.D. La. 1965); Dowell v. School Bd., 244 F. Supp. 971, 978-79, 982 (W.D. 
Okla. 1965); Yarbrough v. Hulbert-West Memphis School Dist. No. 4, 243 F. Supp. 65, 71 
(E.D. Ark. 1965).

43 "[PJlaintiffs attack the whole 'freedom of choice’ method of [school] desegregation. 
Such a system places the burden on the Negro to desegregate the system. Whereas the bur
den should be placed upon the school system to desegregate die schools which they [sic] have 
so long maintained in an unconstitutional manner.” Kemp v. Beasley, 352 F.2d 14, 17 (Sth 
Cir. 1965).

44 Id. at 17, 20.
45 The Eighth Circuit clearly regarded a free-choice system as a tool for desegregation, but 

did not consider its implementation as the effectuation of adequate desegregation. "[SJince 
this method could prove practical in achieving the goal of a nonsegregated school system, it 
should be allowed to demonstrate its efficacy to afford the constitutional guarantees which 
plaintiffs are entitled to as a matter of right. We . . . find that the 'freedom of choice’ plan is 
a permissible method at this stage." It/, at 21. (Emphasis added.)

43 31 Fed. Reg. 5628-29 (1966) (45 C.F.R. § 181.54), amending 45 C.F.R. § 181.5
(Supp. 1966).

4?31 Fed. Reg. 5628 (1966) (45 C.F.R. § 181.54(a)), amending 45 C.F.R. § 181.5 
(Supp. 1966).
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In judging the effectiveness of such a plan, the Commissioner examines 
such factors as the community’s attitude toward the desegregation plan, 
as evidenced by statements and actions of prominent citizens, elimination 
of the racial identity of a given school, and actual progress in desegrega
tion, determined by the actual extent to which Negro or other minority 
group students have transferred from segregated schools.48 49 *

48 31 Fed. Reg. 5628 (1966) (45 C.F.R. § 181.54(c)-(d)), amending 45 C.F.R. § 181.5 
(Supp. 1966).

49 The exact percentage requirements vary on the basis of actual performance during 
1965-1966. 31 Fed. Reg. 562S (1966) (45 C.F.R. § 181.54(f)), amending 45 C.F.R. § 181.5 
(Supp. 1966).

so 78 Stat. 252, 42 U.S.C. § 2000d-l.
51 78 Stat. 246, 42 U.S.C. § 2000c(b).
52 78 Stat. 248, 42 U.S.C. § 2000c-6(a).
53 The legislative history of the Civil Rights Act of 1964 is unusual because the final bill 

resulted from an informal compromise between the Senate and the House, and no committee 
or conference reports were written concerning it. The floor debates therefore constitute the 
sole available interpretive data. See Comparative Analysis of the Civil Rights Bill, H R. 
7152, as Passed by the House of Representatives and by the Senate, 110 CONG. REC. 15999

The guidelines give examples of the extent of progress in desegrega
tion that will be considered "substantial,” for instance, sixteen to eighteen 
per cent of the Negro students attending desegregated schools.41' Estab
lishment of these rule-of-thumb percentages gives rise to a claim that the 
Office of Education has exceeded its delegated authority under Section 
602 of the Civil Rights Act of 1964?° Section 401 states:

"Desegregation” means the assignment of students to public schools and 
within such schools without regard to their race, color, religion, or na
tional origin, but "desegregation” shall not mean the assignment of stu
dents to public schools in order to overcome racial imbalance.51

Section 407 emphasizes this point:
[Njothing herein shall empower any official or court of the United 
States to issue any order seeking to achieve a racial balance in any school 
by requiring the transportation of pupils or students from one school to 
another or one school district to another in order to achieve such racial 
balance, or otherwise enlarge the existing power of the court to insure 
compliance with constitutional standards.52

The argument is that setting percentages is action very much like as
signment of children for the purpose of overcoming racial imbalance in 
the public schools and is therefore unauthorized. This interpretation of 
the use of percentages is inaccurate for two reasons. First, exclusion of 
situations of "racial imbalance” from the scope of title IV was directed 
specifically at preventing the federal government from proceeding against 
de facto school segregation—school systems in which a student body’s ra
cial composition merely reflects segregated housing patterns. While most 
of the comments which comprise the legislative history53 of title IV deal 
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with the language of section 407,* 54 the same reasoning applies to the 
wording of section 401.55 56 The restrictions were written into the act to 
emphasize Congress’ purpose to limit the United States to causes of action 
to enforce rights which had been declared by the Supreme Court. The 
Government was to limit its attempts to desegregate schools to situations 
which were clearly violative of the equal protection clause; it was not to 
seek judicial change of school attendance patterns unless "racial imbal
ance” was the result of a previous policy of segregating students according 
to race. According to Senator Javits, "We are not trying to compel inte
gration. We cannot do that. . . . We can only try to prohibit discrimina
tion and segregation. That is a very important distinction.”50 Where 
drawing school district lines has not been motivated by the racial composi
tion of the student body, the fact that the students are predominantly of 
one race or another has not been held to be a denial of equal protection.57 
Senator Humphrey, speaking as a manager of the bill, said that the word
ing of section 407

(1964) (prepared at the request and under the supervision of Representative McCulloch of 
Ohio).

54 78 Stat. 248, 42 U.S.C. § 2000c-6.
55 78 Stat. 246, 42 U.S.C. § 2000c.
56 no Cong. Rec. 12683 (1964).
57 "[TJhe Supreme Court has held that one of the civil rights guaranteed by the Constitu

tion with respect to schools is the right to admission to a school, whatever may be one’s race 
or color, if it is a public school. It is not a right to attend a racially balanced school . . . .” 
Ibid.

58 110 Cong. Rec. 12714 (1964).
59 See, e.g., Neil A. Maxwell’s description of Janice Grayson’s graduation from Wetumpka 

High School, Wetumpka, Ala., Wall Street Journal, May 26, 1966, p. 1, col. 1.

seeks simply to preclude an inference that the title confers new author
ity to deal with "racial imbalance” in schools, and should serve to soothe 
fears that title IV might be read to empower the Federal Government 
to order the busing of children around a city in order to achieve a 
certain racial balance or mix in schools.58

Second, the assertion that using minimum percentages of Negro chil
dren actually attending desegregated schools to define "substantial deseg
regation” is attempting to overcome racial imbalance confuses a method 
with a purpose by assuming that the mere availability of free choice de
segregates schools. Separate schools are not made constitutional by the 
theoretical right of students to transfer from them. Many factors tend to 
inhibit a Negro parent from sending his child into a previously all-white 
school, especially if his child is to be the sole transferrer or one of a very 
few Negro students to transfer.59 A white school represents the un
known, and can be frightening both to parent and child for that reason 
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alone. In addition, fear of violence which exists in some areas, financial 
pressures, community social customs, knowledge that educational standards 
have always been higher in white schools than in Negro schools, friends 
who stay behind, and old school loyalties forcefully indicate that the deci
sion to transfer is not an easy one to make.60

60 See, e.g., Southern Regional Council, Special Report, School Desegrega
tion: Old Problems under a New Law 15-16 (1965).

61 31 Fed. Reg. 5625 (1966) (45 C.F.R. § 181.13(d)), amending 45 C.F.R. § 181.5 
(b) (1) (Supp. 1966).

Merely to examine the percentage of Negro children attending deseg
regated schools in a given district is not to overcome racial imbalance 
within the meaning of the act. The Office of Education determines 
whether in fact admission to schools is governed by race through the op
eration of custom or informal community pressures, inter alia, in situa
tions where legal barriers to admission have theoretically been removed. 
The guidelines requirement of effectiveness or substantial progress does 
appear to bring into question the extent of the duty of school boards to 
take positive steps to undo the wrongs resulting from their past actions. 
But the Office merely requires positive school board action to prevent con
tinuation of former improper practices.

Faculty and Staff Desegregation

The fact that the guidelines require faculty and staff desegregation has 
precipitated complaints that the Office of Education has exceeded its au
thority by regulating employment practices. The guidelines provide that 
in any school system with a voluntary desegregation plan

the pattern of assignment of teachers and other professional staff among 
the various schools . . . may not be such that schools are identifiable as 
intended for students of a particular race, color, or national origin, or 
such that teachers or other professional staff of a particular race are 
concentrated in those schools where all, or the majority, of the students 
are of that race.61

The schools are required to hire and assign new teachers without regard 
to race, color, or national origin, except that such factors may be taken 
into account in correcting the effects of past discrimination. When deseg
regation of schools causes a decrease in the required number of teachers 
at a particular school, the resulting dismissals, and in general all decisions 
concerning retention, promotion, and rehiring, must be made without re
gard to any factor other than academic qualification. In addition, the 
guidelines establish a positive duty to utilize a staff assignment policy 
which will eliminate past discriminatory assignment patterns, and require 
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significant progress in assignment of teachers on a desegregated basis in 
full-time classroom teaching positions.62

62 31 Fed. Reg. 5625 (1966) (45 C.F.R. § 181.13(b)-(d)), amending 45 C.F.R. § 181.5 
(b)(1) (Supp. 1966).

63 Interview With David Barus, Legal Consultant, Equal Educational Opportunities Pro
gram, Office of Education, Sept. 20, 1966. The distinction between faculty and staff con
trasts positions such as those of librarians, driving instructors and school nurses with positions 
of classroom teachers. See Spivak, Impelling Integration, Wall Street Journal, Nov. 11, 1966, 
p. 8, col. 5.

64 Interview With David Barus, supra note 63.
65 Ibid.
66 78 Stat. 253, 42 U.S.C. § 2000d-3.

As a practical matter, fewer complaints are made concerning the re
quirement for staff, as opposed to faculty, desegregation1’3 since many 
school districts have found it less painful to desegregate those positions 
than classroom teaching assignments. In many instances, there seems to 
be a pattern of choosing the least "intellectual” position in previously all- 
white schools as the first in which to place Negroes. Similarly, when 
teaching positions are desegregated, the tendency is to start with physical 
education, home economics, or music teachers instead of the more tradi
tional academic faculty positions.64 In some school districts faculty deseg
regation has been accomplished by placing a few well-qualified Negro 
teachers in the previously all-white schools, leaving the all-Negro schools 
with segregated faculties, increasing still further the inequality of educa
tional opportunity available to most Negro students.65

FACULTY ASSIGNMENT

The Office of Education’s entrance into the area of teacher hiring, 
firing, promotion, and assignment—by designating actual progress in 
this respect as a sine qua non of eligibility to receive federal funds—has 
been attacked as illegal, since Section 604 of the Civil Rights Act states: 
"Nothing contained in this title shall be construed to authorize action un
der this title by any department or agency with respect to any employ
ment practice . . . except where a primary objective of the Federal finan
cial assistance is to provide employment.”66 Since federal financial 
assistance to educational institutions is not primarily motivated by a 
desire to create jobs for teachers, opponents of the guidelines argue that 
faculty placement, hiring, and firing policies cannot be made a criterion 
for determining eligibility for federal financial assistance under title VI. 
The crux of the problem is whether the hiring and assignment of teachers 
are primarily employment practices or whether they are integral parts of 
the educational process and therefore not to be ignored in evaluating de
segregation progress. The all-Negro school with an all-Negro faculty
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and staff has been an inherent part of the dual school system. To accom
plish actual desegregation, an individual school must not be identifiable 
as intended for students of one particular race. A student’s constitutional 
right to a desegregated education must, of necessity, include the right to 
attend a school which is merely a school, and not a Negro school or a 
white school. The Supreme Court has held that it is impossible for a stu
dent to receive the benefits of his constitutional rights without prohibiting 
discriminatory faculty assignments.67 On the basis of the Court’s holdings, 
the guidelines are justifiably concerned with faculty assignment, not as an 
employment practice, but as an aspect of assuring students a desegregated 
education.68 Therefore, it would seem that the Office of Education has 
not exceeded its authority by making some desegregated assignment of 
faculty one aspect of an acceptable desegregation plan.

67 Rogers v. Paul, 382 U.S. 198, 200 (1965). Since there is more than a speculative re
lationship between nonracial faculty assignments and the effectiveness of school desegrega
tion, students have standing to seek an order for faculty desegregation. Bradley v. School Bd., 
382 U.S. 103, 105 (1965). Students in grades which a school desegregation plan has not yet 
reached can raise the question of racially motivated faculty assignments since "racial allocation 
of faculty denies them equality of educational opportunity without regard to segregation of 
pupils; and ... it renders inadequate an otherwise constitutional pupil desegregation plan.” 
Rogers v. Paul, supra at 200.

68 The Fourth Circuit interpreted the Supreme Court’s Bradley mandate as meaning "that 
removal of race considerations from faculty selection and allocation is, as a matter of law, an 
inseparable and indispensable command within the abolition of pupil segregation in public 
schools as pronounced by Brown." Wheeler v. Durham City Bd. of Educ., 363 F.2d 738, 740 
(4th Cir. 1966), interpreting Bradley v. School Bd., 382 U.S. 103 (1965); accord, Singleton 
v. Jackson Municipal Separate School Dist., 355 F.2d 865 (5th Cir. 1966).

69 Reynolds v. Board of Pub. Instruction, 148 F.2d 754, 757 (5th Cir.), cert, denied, 326 
U.S. 746 (1945); Alston v. School Bd., 112 F.2d 992, 996 (4th Cir.), cert, denied, 311 U.S. 
693 (1940); Freeman v. County School Bd., 82 F. Supp. 167, 170 (E.D. Va.), aff’d, 171 F.2d 
702 (4th Cir. 1948).

79 Certainly such practices do affect the education received by students to the extent that 
when race becomes a consideration in faculty hiring, firing, and the like, it results in reducing

other employment policies

How much further than nondiscriminatory assignment the Office can 
go in requiring equal treatment of faculty and staff is unresolved. Dif
fering treatment of public school faculty members because of race would 
clearly deny them equal protection,69 and be an appropriate subject for a 
suit by individual faculty members. But insofar as salaries, fringe bene
fits, and hiring and firing policies are employment practices, they may be 
beyond the authority vested in the Office of Education. If title VI 
reaches only those discriminatory practices which affect beneficiaries of 
specific federal financial assistance, the faculty requirements are clearly 
legal where discriminatory aspects of faculty employment policies are 
found to affect the students,'0 or where there is some other reason to dis
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tinguish these matters from the excluded employment practices of section 
604.* 71

the weight of academic qualifications and ability as criteria. This interferes with an ideal 
situation in which the teacher best qualified academically would be placed before the students 
in any given situation.

71 78 Stat. 253, 42 U.S.C. § 2000d-3.
72 78 Stat. 252, 42 U.S.C. § 2000d-l.
73 Letter From Attorney General Kennedy to Senator Cooper, April 29, 1964, in 110 

Cong. Rec. 10075, 10076 (1964). (Emphasis added.)
74 Id. at 10076.
75 110 Cong. Rec. 11225 (1964).
76 78 Stat. 253, 42 U.S.C. §§ 2000e to 2000e-15.

An examination of the circumstances surrounding the adoption of sec
tion 604 is helpful to the consideration of whether such a distinction can 
be made. The amendment which was to become section 604 was intro
duced by Senator Cooper, who had previously addressed to then-Attorney 
General Kennedy a series of questions concerning the general application 
of title VI. The Attorney General’s reply to the question whether termi
nation of assistance under section 60272 would apply to an employer who 
receives funds under a federal program and who discriminates in his em
ployment practices, was: "Title VI is limited in application to instances of 
discrimination against the beneficiaries of Federal assistance programs 
.... Where, however, employees are the intended beneficiaries of a pro
gram, title VI would apply.”'3 The Attorney General stated that title VI 
would apply to employment discrimination in public works projects, 
where the federal grant is made for the purpose of providing employment 
to those who are the victims of the discrimination; but discrimination di
rected against workers employed on a farm receiving benefits under the 
Agricultural Adjustment Act would not result in termination of the aid, 
since the farm owner is the intended beneficiary under that act, not his 
employees.'4 Notwithstanding this interpretation by the Attorney Gen
eral, Senator Cooper introduced his amendment to title VI, explaining:

It has also occurred to me that title VI might be used as an addi
tional means of enforcing title VII [fair employment practices]. As 
title VII prescribes the procedures for preventing discrimination in em
ployment, I think it should be made clear that title VI should not ap
ply to employment practices, and this my . . . amendment would pro
hibit.75 76

It thus appears that section 604 was added to the act to insure that 
title VI would not be used in lieu of title VII,'0 the fair employment prac
tices provision, which contains the specific exemption: "This title shall 
not apply to ... an educational institution with respect to the employ
ment of individuals to perform work connected with the educational ac
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tivities of such institution.”77 Since discrimination in employment of 
faculty and professional staff personnel is expressly excluded from cover
age under title VII, application of title VI when discriminatory employ
ment practices involving these positions are found, would not duplicate 
or replace title VII remedies. It can be argued, therefore, that section 
604’s prohibition does not apply to school faculty and staff.

77 78 Stat. 255, 42 U.S.C. § 2000e-l.
™ 78 Stat. 252, 42 U.S.C. § 2000d-l; 45 C.F.R. § 80 (Supp. 1966).
79 Copies of letter to school superintendents and state education agencies on file in the 

Georgetown Law Journal office.
89 The limitation on the use of deferral was enacted as pan of the Elementary and Sec

ondary Education Amendments of 1966, Pub. L. No. 89-750, 80 Stat. 1191. It represents a 
compromise reached by the House-Senate conference committee. The Senate bill contained 
no limitation while the House bill contained the "Fountain Amendment,” which would have 
prohibited deferrals before completing noncompliance proceedings. 112 CONG. REC. 26549 
(daily ed. Oct. 19, 1966). One member of the House voiced objections to the fact that the 
conference report was passed by the Senate before its referral to the House, thereby precluding 
the House from voting to send the report back to the conference committee. 112 CONG. Rec. 
27064 (daily ed. Oct. 20, 1966) (remarks of Rep. Quie).

Enforcement Procedures

VOLUNTARY COMPLIANCE

When a school district appears to be failing to comply with the require
ments of title VI, the Office of Education must make positive efforts to 
secure voluntary compliance before any other action can be taken.'8 79 
These efforts include telephone calls, visits to school districts, meetings 
with local school officials, and offers of technical assistance in dealing 
with desegregation. Until recently the final step in voluntary compli
ance efforts was deferral of decisions concerning that district’s requests for 
federal financial assistance for new activities. The school district and the 
state education agency, which has the responsibility for distributing most 
of the federal funds, were notified that decisions concerning new commit
ments were to be deferred;|U the requests for assistance were not to be 
acted on unless the district came into compliance. The deferral status 
continued until compliance was achieved or all federal financial assistance 
terminated following an appropriate administrative proceeding.

Deferral can no longer be used as a means of encouraging voluntary 
compliance. Congress has limited the use of deferral,80 so that it is now 
effectively available only after a determination that voluntary compliance 
cannot be secured.

TERMINATION PROCEDURES

If all voluntary compliance efforts fail, the Commissioner makes a 
formal determination that he has been unable to secure compliance by 
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voluntary means81 and notifies the school district and the state education 
agency, as corespondent, of the determination, of the deferral of new com
mitments, and of the right to a hearing concerning noncompliance 
status, at which they can present evidence and be represented by counsel.8" 
Proposed Findings of Fact, Conclusions of Law, and Order to be is
sued if there is neither request for a hearing nor filing of an answer are 
attached to the notice.83 The limitations on the deferral procedure require 
that the hearing be held within sixty days of notice of deferral, unless the 
time is extended by mutual agreement of the parties.81 *

81 This determination is required by 78 Stat. 252, 42 U.S.C. § 2000d-l, and 45 C.F.R. § 
80.8(c) (Supp. 1966).

82 78 Stat. 252, 42 U.S.C. § 2000d-l; 45 C.F.R. § 80.9 (Supp. 1966).
83 Failure to request or appear at a hearing is deemed a waiver of the right to hearing and 

is considered consent to a decision made on the basis of the available information. 45 C.F.R. 
§ 80.9(a) (Supp. 1966).

84 Pub. L. No. 89-750, 80 Stat. 1209 (1966); see 112 Cong. Rec. 26554 (daily ed. Oct. 
19, 1966) (remarks of Sen. Morse reading statement of Sen. Javits).

88 45 C.F.R. § 80.9(e) (Supp. 1966).
86 The thirty-day period is required by the limitation on deferral time. Pub. L. No. 89- 

750, 80 Stat. 1209 (1966). If neither side takes exception to this determination, it becomes 
the finding of the Commissioner of Education, subject to approval by the Secretary of Health, 
Education, and Welfare, as the responsible departmental officer. 45 C.F.R. §§ 80.10(a), (e) 
(Supp. 1966).

87 78 Stat. 253, 42 U.S.C. § 2000d-l; see 110 CONG. Rec. 7068 (1964) (remarks of Sen. 
Pastore). It would appear that deferral can be continued during this period under the new 
procedure, since there is no limitation on deferral following a finding of noncompliance. 
Pub. L. No. 89-750, 80 Stat. 1209 (1966).

88 If a state agency were to fail to terminate federal assistance to a district found to be 
noncomplying, that state’s allocation of funds could be reduced proportionately. See 110 
CONG. REC. 12715 (1964) (remarks of Sen. Humphrey). A similar situation arose with re
gard to enforcement of a section of the Hatch Political Activities Act, 5 U.S.C.A. § 1506 
(Special Supp. 1966), and resulted in a determination that an authorized agency could with-

When the school district and the state education agency are notified of 
the pending administrative proceedings, all other agencies which dispense 
federal financial assistance to the school district are also notified in an ef
fort to combine the federal agencies in a single noncompliance proceed
ing.83 If a hearing is requested, it is conducted before a Department of 
Health, Education, and Welfare hearing examiner, who must make a de
termination of the district’s compliance or noncompliance within thirty 
days.86 87 88 If the finding is one of noncompliance, section 602 of the Civil 
Rights Act specifies that the decision and order terminating all assistance 
to the noncomplying district be referred to the congressional committees 
which have legislative jurisdiction over education, and that a period of 
thirty days elapse before the order becomes final.8' At the end of that 
period all federal assistance channeled through the Department of Health, 
Education, and Welfare, and any other agency which participated in the 
hearing, is terminated.8,8



1966] Desegregation Guidelines 341

When a school district fails to request a hearing, the new legislation 
appears to require that deferral be limited to sixty days unless a formal 
finding of noncompliance is made within sixty days of the notice of de
ferral and opportunity for hearing?9 The express wording of the stat
ute,80 in fact, makes no allowance for deferral to remain in effect while 
such a determination is referred to Congress, and unless it is construed to 
consider a finding of noncompliance by default or admission as “an ex
press finding on the record of such hearing,”81 it might be argued that a 
deferral could not remain in effect during the thirty-day congressional re
ferral period, unless those thirty days fell within the original sixty-day 
period. The literal construction would lead to the ridiculous result of 
having a noncomplying school district’s deferral removed for a thirty-day 
period immediately preceding termination of all assistance. This would 
mean that a school district could, in effect, exchange its right to a hearing 
for a thirty-day period in which new-program authorizations might be re
ceived—equivalent to a "bonus” for waiving a statutory right to a hear
ing.82 It is to be hoped, therefore, that a finding of noncompliance, ac
cepted by a school district which waives hearing, will be considered an ex
press finding on what the record would have contained had a hearing been 
held, and that this will be deemed to justify the continuation of deferral. 
Alternatively, it might be argued that deferral can remain effective since 
the time limitation refers only to alleged noncompliance, and after such 
determination it would no longer be "alleged.”

hold part of a state’s allocation of federal aid when statute provided for that means of enforce
ment. Oklahoma v. Civil Service Comm'n, 330 U.S. 127 (1947). Attorney General Biddle 
had concluded that the withholding was improper in this case on the ground that the offend
ing official was not paid with federal funds. 40 Ops. Att y Gen. 158 (1942).

89 Pub. L. No. 89-750, 80 Stat. 1209 (1966).
99 The Commissioner of Education shall not defer action or order action deferred 
... on the basis of alleged noncompliance with the provisions of title VI of the Civil 
Rights Act of 1964 for more than sixty days after notice is given to such local agency 
of such deferral unless such local agency is given the opportunity for a hearing . . . 
such hearing to be held within sixty days of such notice, unless the time ... is ex
tended by mutual consent . . . and such deferral shall not continue for more than 
thirty days after the close of any such hearing unless there has been an express find
ing on the record of such hearing that such local educational agency has failed to 
comply ....

Pub. L. No. 89-750, 80 Stat. 1209 (1966). (Emphasis added.)
oi
92 78 Stat. 252, 42 U.S.C. § 2000d-l.

section 602

The propriety of these procedures may be questioned on several 
grounds. Section 602 requires (1) that termination of or refusal to grant 
assistance occur only after carefully specified procedures have been fol- * * * * 
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lowed,93 (2) that the refusal or termination of assistance be limited to 
those particular programs in which discrimination occurs,94 and (3) that 
termination be effected in a manner consistent with the objectives of the 
authorizing statute.9" Although title VI provides for judicial review of 
the decision to terminate financial assistance,96 no appeal of any such ter
mination has yet been made. At the time of writing, administrative pro
ceedings have been completed and funds terminated for thirty-eight 
school districts,9' examiners’ decisions of noncompliance have been ren
dered concerning thirteen districts, three hearings have been held which 
have not yet resulted in decisions, and fifty-seven districts have been noti
fied of initiation of proceedings and their right to hearings.98

93 Compliance . . . may be effected (1) by the termination of or refusal to grant or 
to continue assistance ... to any recipient as to whom there has been an express 
finding on the record, after opportunity for hearing, of a failure to comply with 
such requirements . . . Provided, however, That no such action shall be taken until 
the department or agency concerned has advised the appropriate person ... of the 
failure to comply . . . and has determined that compliance cannot be secured by vol
untary means.

78 Stat. 252, 42 U.S.C. § 2000d-l.
94 ”[S]uch termination or refusal shall be limited to the particular political entity, or part 

thereof, or other recipient as to whom such a finding has been made and, shall be limited in 
its effect to the particular program, or part thereof, in which such noncompliance has been so 
found ...." Ibid.

95 The rules and regulations for enforcing the prohibition against discrimination by a pro
gram receiving federal financial assistance "shall be consistent with achievement of the objec
tives of the statute authorizing the financial assistance in connection with which the action 
is taken.’’ Ibid.

96 78 Stat. 253, 42 U.S.C. § 2000d-l. There is written into this section an exception to 
§ 10 of the Administrative Procedure Act, 5 U.S.C.A. § 701(a)(2) (Special Supp. 1966), to 
allow judicial review of discretionary agency decisions arising under title VI.

97 A total of 67 hearings concerning education had been held as of August 18, 1966. 
Respondents appeared at only 4 of them. The apparent discrepancy between this total and 
the total of 54 discussed in the text is caused by the fact that a number of districts complied 
after the administrative proceeding.

98 These figures were obtained from the Equal Education Opportunities Program of the 
Office of Education on September 20, 1966. All of these proceedings were based upon non- 
compliance with the requirements of the 1965 Statement of Policies. Therefore they did not 
challenge the validity of the 1966 guidelines. See note 3 supra, concerning suits filed by two 
school districts in which requirements of the 1966 guidelines are challenged.

99 This point was clearly made during the House debate on the conference report: "We 
did not intend either to pass upon the question of whether Congress in title VI had granted 
the power to defer or not to defer. If the courts interpret title VI to give the Commissioner 

DEFERRAL OR REFUSAL

With regard to deferrals, Office of Education officials explain that 
they merely delay the decision-making process and do not refuse to make 
grants nor ask the states to do so. The question to be decided about the 
validity of this procedure is: Is there a valid distinction between a delayed 
decision and a refusal to grant? The amendment limiting the duration of 
deferral does not grant the Commissioner additional power to defer.99 
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Thus, it does not assert the validity of the deferral process, but merely lim
its its duration.

Most federal financial aid to education is allocated to specific districts 
for particular projects by the state education agency, with the Office of 
Education merely funneling a set amount, determined by a fixed formula, 
to each state;100 for most purposes then, deferral is effected by the state 
agency. Interference with the state’s right to exercise its discretion in 
allocating funds is minimized if deferrals are in contemplation of immi
nent noncompliance findings. For the relatively few programs in which 
the Office of Education distributes funds directly to the school districts,101 
deferral of new program commitments can probably be considered within 
the normal range of agency discretion.

the power to defer, then we have put a maximum limit on the period in which he can defer.” 
112 Cong. Rec. 27062 (daily ed. Oct. 20,1966) (remarks of Rep. Goodell).

100 Grants are made for vocational education under 39 Stat. 933 (1916), as amended, 20 
U.S.C. § 18 (1964); 49 Stat. 1489 (1936), as amended, 20 U.S.C. § 15j (1964); 70 Stat. 926 
(1956), as amended, 20 U.S.C. § 15cc (1964); 72 Stat. 1600 (1958), 20 U.S.C. § 15eee 
(1964). Grants for research, training, and demonstration projects are under Vocational Ed
ucation Act of 1963, 77 Stat. 405, 20 U.S.C. § 35c (1964); Elementary and Secondary Educa- 
cation Act of 1965, 79 Stat. 31, as amended, 20 U.S.C. § 241f (Supp. I, 1965). Grants are 
made under Title III, National Defense Education Act, 72 Stat. 1589 (1958), as amended, 20 
U.S.C. § 443(b) (1964). Funds for guidance, counseling, and testing of students come under 
Title V-A, National Defense Education Act, 72 Stat. 1592 (1958), as amended, 20 U.S.C. § 
483 (1964). Grants for educational statistics services are authorized by 72 Stat. 1605 (1958), 
as amended, 20 U.S.C. § 589 (1964).

101 The Office of Education makes grants directly to school districts under: 64 Stat. 1100 
(1950), as amended, 20 U.S.C. § 240 (Supp. I, 1965) (operation and maintenance of schools 
in federally affected areas); Title III, National Defense Education Act, 72 Stat. 1590 (1958), 
as amended, 20 U.S.C. § 445 (1964) (loans to nonprofit private schools); 77 Stat. 295 
(1963), as amended, 20 U.S.C. § 618 (Supp. I, 1965) (grants for research and demonstration 
projects in education of handicapped children); 64 Stat. 972 (1950), as amended, 20 U.S.C. § 
636 (1964) (school construction in federally affected areas); Civil Rights Act of 1964, § 405, 
78 Stat. 247, 42 U.S.C. § 2000c-4 (grants for teacher training and employment of specialists 
in desegregation problems).

102 112 CONG. Rec. 26554 (daily ed. Oct. 19, 1966) (remarks of Sen. Morse, reading 
statement of Sen. Javits).

Senator Javits explained the need for deferral:
[I]f no deferral was allowed during the pendency of a proceeding to de
termine whether a denial could [be] . . . justified, the Commissioner 
could be put in the position [of] . . . having to pay out money, which 
very likely could not be recovered later, and that payout would continue 
for quite some time because the hearing could be delayed by the local 
educational agency and, even if the local agency lost tbe case, it could 
file a new application and start the payments coming again during the 
pendency of a new proceeding under the Civil Rights Act. In addi
tion, of course, such a loophole in title VI could well undermine the 
incentive of other local agencies which might otherwise have been will
ing to comply with title VI . . . ,102
Another problem is whether a state can be required to comply with a de

ferral request. The state agencies have all signed Statements of Compli-
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ance103 in which, among other things, they agree not to make commit
ments of federal financial assistance for new programs to any school dis
trict unless that district’s assurance of compliance, in a form approved by 
the Commissioner of Education, has been received. In the case of a dis
trict which files no assurance of compliance, the state agency is contrac
tually obliged to defer new project commitments. A school district which 
has filed an acceptable assurance of compliance, and then does nothing to 
implement its desegregation plans in conformity with the Office of Edu
cation’s performance standards presents a problem. The failure to act 
may be deemed to render the district’s assurance unacceptable ab initio, 
and therefore subject to the state agency’s contractual obligation to defer. 
Absent this kind of interpretation it would appear that a state agency 
could not be required to defer. If a court determines deferral to be au
thorized by law, a separate, subsequent finding of noncompliance might 
be made against the state agency, which could conceivably result in termi
nation of all its federal assistance.

103 Statement of Compliance with the Department of Health, Education, and Welfare 
Regulation under Title VI, Civil Rights Act of 1964. The original statement contained an as
surance that no new commitments would be made, and was later modified to state that no 
commitment of financial assistance for new activities would be made. See letter to state school 
superintendents on file in the Georgetown Law Journal office.

104 See note 94 supra.
105 Brown v. Board of Educ., 347 U.S. 483, 488 (1954).

PARTICULAR PROGRAM

Although section 602 explicitly states that the termination of assis
tance shall be limited to the political entity and particular program for 
which a finding of noncompliance has been made,104 present Office of Ed
ucation procedures for termination of educational assistance encompass 
all of a school district’s funds which are channeled through the Office of 
Education. No attempt is made to separate the funds involved into areas 
delimited by the authorizing legislation, or even into broad categories, 
such as vocational education or remedial reading, because in the view of 
the Office of Education, a school district’s educational program is a single 
entity, and the individual parts cannot be examined separately to deter
mine whether specific discrimination is practiced therein. Thus, discrimi
nation in any school program taints the entire system absolutely, prevent
ing the school district from justifying, for example, funds for library 
books by showing that books purchased therewith are distributed without 
discrimination. That would be, at best, a "separate but equal” defense, 
and therefore no defense.105

Another consideration is the method of disbursing funds, which in 
many cases would create practical difficulties in tracing each individual 
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expenditure of funds to determine whether it was used discriminatorily. 
In most cases, the funds are paid directly to the state agency and disbursed 
to individual districts by the state in annual specific grants or distributed 
piecemeal as the need arises.106 It would be impossible for the Office of 
Education ever to terminate aid to a school district if it had to tie each 
dollar cutoff to the discriminatory practice. Moreover, much of the con
gressional discussion of section 602’s provision limiting termination to 
particular discriminatory programs was directed toward insuring that fed
eral assistance to an entire state would not be jeopardized by an individual 
county or school district’s discriminatory practices.10' There was nothing 
to indicate that individual pieces of legislation were considered to autho
rize separate “programs” or that an inconsistency is created by the Office 
of Education’s practice of considering a district’s educational apparatus to 
be a single "program.”108

106 See note 100 supra.
107 *'[W]e would be most careful not to punish the innocent part of the State, the 99 

counties which have not discriminated.” See 110 CONG. REC. 13126 (1964) (remarks of 
Sen. Ribicoff).

108 The possible joinder of other agencies in noncompliance proceedings against a school 
district raises an additional problem in interpreting the limitation upon assistance-termination 
to the particular program which discriminates. See note 94 supra and accompanying text. 
Unified proceedings can be justified as more efficient for both parties in cases where the 
same discriminatory practices pervade programs supervised by a number of federal agencies. 
However, this joinder should be used only where it is appropriate, in order not to create the 
impression of the huge federal monolith mounting a massive attack upon a locality.

109 110 Cong. Rec. 14434 (1964) (remarks of Sen. Long of La.). The school-lunch 
and milk programs are administered by the Department of Agriculture. The title VI regula
tions which apply to these programs can be found at 7 C.F.R. § 15.3(d)(4), (6) (1966). 
Their wording does not allow for the termination of aid to school systems because the sys
tems are segregated.

no 110 Cong. Rec. 14434 (1964).

purpose of the program

The stricture that termination of assistance be consistent with the pur
pose of the legislation authorizing the grant is best illustrated by the dis
cussion of school-lunch programs. When concern was expressed that the 
lunch programs might be terminated,109 in many instances hurting most the 
Negro children who were the intended beneficiaries of the desegregation 
effort, Senator Pastore pointed out that shutting off the grant must be 
consistent with the intent of the legislation authorizing the grant, and 
that in the case of the school-lunch program, the primary purpose was to 
provide food for needy children, not to educate them.110 He explained 
that it would not be appropriate to terminate the lunch program in a 
segregated school system unless the lunches were distributed discrimina- 
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torily.111 For termination to be "consistent with achievement of the ob
jectives” of the legislation through which assistance is granted, it would 
seem that the discrimination must directly affect that aspect of the pro
gram which motivated the legislation. Enhancement of educational op
portunities offered by local school systems is the motivating force behind 
federal statutes providing financial educational assistance. Thus, termi
nation of assistance to educational systems which discriminate conforms 
with the intent of the assistance programs. It is no more necessary to dis
till the intent down to the particular purpose of the funds authorized by 
each piece of legislation, for example, to find discrimination in book dis
tribution or library access before terminating library aid, than it is to con
sider each statute as establishing a separate program.

111 Ibid. But see Letter From Attorney General Kennedy to Senator Cooper, April 29, 
1964, in 110 CONG. REC. 10075, 10077 (1964). The Attorney General suggested that the 
House bill would authorize the termination of the lunch program in segregated school systems, 
pointing out that "it is not expected that such termination would occur,” since fund cutoff is 
the last resort and to be used only upon the failure of all other efforts to eliminate discrimina
tion.

1’2 yg Stat. 252, 42 U.S.C. §§ 2000d-2000d-4.
113 See Brief of General Counsel, In the Matters of Barbour County Bd. of Educ., Before 

the Commissioner of Education, HEW, pp. 27-45 (1965).
114 "There is a presumption against a construction which would render a statute ineffec

tive or inefficient....” Bird v. United States, 187 U.S. 118, 124 (1902).
1’5 See notes 78-79, and 99 supra and accompanying text.

Conclusion

The foregoing discussion of the guideline requirements of faculty and 
staff desegregation and effective desegregation resulting from a freedom- 
of-choice method of student assignment has demonstrated that the guide
lines are consistent with the limitation written into title VI.112 It is more 
difficult to make a positive statement concerning the termination proce
dure, absent a judicial finding of validity; but to consider the various indi
vidual aspects of an educational system as separate "programs”113 under 
section 602 would render the section essentially ineffective as applied to 
school desegregation. Congress would not have included title VI in the 
Civil Rights Act if it did not intend to have it enforced in a meaningful 
way.11' The conflict concerning the distinction between deferral of new 
commitments and refusal to grant115 will have to be resolved by the 
courts.

In evaluating what has happened in school desegregation under the 
Office of Education’s authority to enforce title VI, it is important to try to 
assess why Congress included that part in the Civil Rights Act. It is diffi
cult to ascertain congressional intent from circumstances surrounding the 
passage of the Civil Rights Act, since many of the changes made seemed 
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directed more toward securing an adequate number of supporting votes 
than toward voicing a uniform purpose in any small part of the legisla
tion.11'' Can it be said that title VI was intended to accomplish the deseg
regation of the schools of the United States by using federal aid as the 
"carrot” and its termination as the "stick”? Or, is it more correct to 
assume that title VI was intended merely to insure that federal monies are 
not used to aid discriminatory institutions and thereby to strengthen an 
unconstitutional practice? Clearly there were members of the Congress 
and the public who saw it as the vehicle for effectuating desegregation of 
schools and other public institutions without a proliferation of individual 
lawsuits. The comments and interpretations have been as varied as the 
persons making them.11'

There are other factors which indicate at the very least the absence of 
a clear consensus in the Congress that the federal government should 
desegregate schools. While it is true that the Attorney General was em
powered to bring school desegregation suits, title IV could have granted 
him much more discretion.116 117 118 119 There was no constitutional necessity for 
the requirement that he act only upon receipt of a written complaint from 
an injured student or parent rather than, for example, upon complaint by 
a civil rights group or government agency. The relatively weak standards 
of the guidelines for effective desegregation coupled with the small num
ber of school districts whose federal aid has been terminated may create 
an impression that title VI is being used to cajole school districts to deseg
regate; but the Congress could undoubtedly have fashioned a far more 
effective means for federal involvement in achieving school desegregation 
than is found in Titles IV and VI of the Civil Rights Act of 1964.1,0

116 "The members of the legislative body will be talking about different things; they can
not force each other to accept even a hypothetical set of facts. The result is that even in a non- 
controversial atmosphere just exactly what has been decided will not be clear.” Levi, An In
troduction to Legal Reasoning, 15 U. Chi. L. Rev. 501, 522 (1948). "I should concur in this 
result more readily if the Court could reach it by analysis of the statute instead of by psy
choanalysis of Congress.” United States v. Public Util. Comm’n, 345 U.S. 295, 319 (1953) 
(Jackson, J., concurring); see N.Y. Times, June 20, 1964, § 1, p. 10, col. 6.

117 "Title VI is necessary . . . because the Federal Government simply cannot be expected 
to continue to pay out tax dollars contributed by all the people to just some of them and to ex
clude others because of the color of their skin.” 110 CONG. Rec. 7061-62 (1964) (remarks 
of Sen. Pastore). "(FJund cutoff is the last resort to be used if all else fails to achieve the real 
objective—the elimination of discrimination in the use and receipt of Federal funds.” Letter 
From Attorney General Kennedy to Sen. Cooper, quoted 110 Cong. Rec. 10077 (1964).

118 An attempt was made in Title VI of H.R. 14765, the Civil Rights Bill of 1966, to 
empower the Attorney General to bring suits for school desegregation without requiring a 
written complaint. 112 CONG. Rec. 17901 (daily ed. Aug. 9, 1966). An amendment requir
ing written complaint was added. Id. at 17901, 17904, 17915. The bill passed the House but 
was defeated in the Senate after attempts to secure cloture failed. 112 Cong. Rec. 22114 
(daily ed. Sept. 19, 1966).

119 The Attorney General is empowered to bring suit in the name of the United States 
when he has received a written complaint which he believes is meritorious, and has certified
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The alternative assumption, that title VI was included in the Civil 
Rights Act to ensure that federal money would remain "clean” and not be 
used to further discrimination, seems somewhat more consistent with the 
actual provisions of the statute. Under this interpretation, however, the 
standards for school desegregation prescribed by the Office of Education 
are unduly weak. If federal money is to be quarantined from contact 
with discrimination, then there ought to be stringent standards defining 
an acceptable degree of desegregation. The guidelines requirement of 
substantial progress in the desegregation of all grades in 1967-1968, in
stead of the present school year, seems unnecessarily dilatory.

Regardless of Congress’ purpose in passing title VI, especially as it 
relates to school desegregation, it is appropriate to consider whether ad
ministrative regulations and enforcement offer a more effective means of 
achieving desegregation than individual lawsuits based upon constitu
tional standards. The courts have been dealing with this problem for 
twelve years and have achieved relatively little progress at a very slow 
pace.* 120 When lawsuits must be brought in each isolated case a very 
great burden is placed on individual complainants, on private organiza
tions, and on the courts themselves.121 Two circuits have recognized the 
both that the signer of the complaint is unable to initiate and maintain legal proceedings for 
relief and that the action will materially further the orderly achievement of desegregation in 
public education. 78 Stat. 248, 42 U.S.C. § 2000c-6. The expenses of conducting school de
segregation litigation, with the almost inevitable appeal, makes it difficult to initiate and main
tain such a suit.

120 "The time has come for footdragging public school boards to move with celerity to
ward desegregation. Since May 17, 1954, public school boards throughout the country have 
known that they must desegregate their schools.” Singleton v. Jackson Municipal Separate 
School Dist., 348 F.2d 729-30 (5th Cir. 1965). For percentage figures of desegregation re
sults see notes 2 and 15 supra. The Office of Education figures indicated that 7.5% of the Ne
gro students in the eleven southern states attended schools in 1965-1966 with white students. 
The breakdown is as follows: Ala., 15,300; Ark., 6,100; Fla., 23,800; Ga., 7,600; La., 1,600; 
Miss., 1,000; N.C., 24,500; C.S., 3,500; Tenn., 25,300; Tex., 81,700; and Va., 26,300. N.Y. 
Times, Oct. 18, 1965, p. 1, col. 3. The Southern Regional Council asserted that those figures 
were wrong, and reported: Ala., 717; Ark., 2,343; Fla., 17,000; Ga., 4,240; La., 1,850; Miss., 
928; N.C., 8,000; S.C., 3,531; Tenn., 16,422; Tex., 75,340; Va., 21,045. N.Y. Times, Oct. 
31, 1965, p. 62, col. 3.

121 The burden placed upon courts is illustrated by Judge Desmond’s statement that in 
spite of recent real improvement in judicial administration, "while we are moving very fast we 
seem to be standing still, since in some areas about the best we can do despite heroic efforts is 
to keep things from getting worse.” Desmond, The Courts, the Public, and the Law Explo
sion: A Critique, 54 Geo. L.J. 777 (1966). The history of Davis v. Board of School Comm’rs, 
364 F.2d 896 (5th Cir. 1966), indicates the tedium, time consumption, and expense of de
segregation by court order. In March 1963, the plaintiffs filed suit to require compliance by 
the Mobile County School Commissioners with the requirements of Brown 1. On April 25, 
1963, the district court granted time for the filing of written briefs. The plaintiff's petition 
for an injunction from the court of appeals was denied. 318 F.2d 63 (5th Cir. 1963). On re
mand the district court did not issue a preliminary injunction but set a trial date at which time 
the school board was to submit a plan. 219 F. Supp. 542 (S.D. Ala. 1963). On July 9, 1963, 
the court of appeals granted an injunction pending appeal, and held desegregation must affect 
at least the first grade by 1963-1964. 322 F.2d 356 (5th Cir. 1963). On July 11, 1963, the 
district court approved the school plan, which it amended on July 26. Meanwhile a petition 
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great problems connected with court supervision of each desegregation 
plan, and have emphasized their view of the Office of Education’s 1965 
guidelines, which were then in effect, as standards for court desegregation 
orders.122 123 Many school districts have felt that they could desegregate at a 
slower pace under court order than would be permissible under a volun
tary desegregation plan conforming to the guidelines requirements. Since 
conformance to a court-ordered desegregation plan constitutes compliance 
under title VI, those districts continue to qualify for federal aid while con
ducting a largely segregated school system.

for rehearing by the Fifth Circuit had been denied on July 18, 1963. The Supreme Court 
denied a stay of order, 84 Sup. Ct. 10 (Black, Circuit Justice, 1963), and denied a writ of cer
tiorari. 375 U.S. 894, rehearing denied, ^16 U.S. 928 (1963). The court of appeals vacated 
the district court’s June 26, 1963, order. The July 11, 1963, and July 26, 1963, orders w'ere 
continued, as modified, until approval of a new plan. 333 F.2d 53 (5th Cir. 1964). Rehear
ing was denied July 21, 1964, and certiorari denied October 12, 1964. 379 U S. 844 (1964). 
On March 31, 1965, the district court approved a plan; the appeal of this order was decided on 
August 16, 1966. 364 F.2d 896 (5th Cir. 1966).

122 "This present appeal . . . points up . . . the utter impracticability of a continued exercise 
by the courts of the responsibility for supervising the manner in which segregated school sys
tems break out of the policy of complete segregation into gradual steps of compliance and to
wards complete compliance with the constitutional requirements of Brown v. Board of Educa
tion . . . .” Davis v. Board of School Comm’rs, 364 F.2d 896, 898 (5th Cir. 1966); accord, 
Kemp v. Beasley, 352 F.2d 14 (8th Cir. 1965); Singleton v. Jackson Municipal Separate 
School Dist., 355 F.2d 865, injunction granted pending appeal, 348 F.2d 729 (5th Cir. 1966).

123 No. 23193, argument heard, 5th Cir., May 23, 1966.
124 This was apparently the view of one district court. See Order of the Court, July 1, 

1966, Board of Pub. Instruction v. Howe, No. 66-185-Civ. T., M.D. Fla., where, on a motion 
for a temporary injunction to restrain the Office of Education from initiating termination, 
proceedings were stayed pending decision of the Fifth Circuit in similar cases now before it. 
Since the complaint in this case attacks the validity of the guidelines, the Fifth Circuit decision 
is apparently expected to cast light on this issue.

125 349 U.S. 294 (1955).
126 Id. at 301.

In Johnson v. Jackson Parish School Bd.,y~A the Department of Justice 
is attempting to amend a number of old, slow court-order plans to ap
proximate the guidelines standards. This case is viewed generally, but 
erroneously, as a test of the validity of the 1966 guidelines.124 Actually, 
since the desegregation plans in question are court orders, the validity of 
the guidelines in terms of the authority conferred upon the Office of Edu
cation by title VI is not in question. What a decision favorable to plain
tiffs would do, however, is remove the time advantage a school board can 
now achieve by proceeding under a court order instead of under a volun
tary plan.

The Supreme Court, in ordering the remedy as it did in Brown II,125 126 
believed in 1955 that desegregation had to be dealt with on an individual, 
hand-tailored basis, with no more central direction than a statement about 
"all deliberate speed”;120 after ten years of desegregation attempts, two 
federal circuit courts of appeals have concluded that only a centralized 
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administrative approach can replace deliberation with speed?-' If the 
courts do adopt the guideline requirements as the basic constitutional 
standard for desegregation, with 1955’s "deliberate speed” meaning by 
1967-1968, it will not matter for practical purposes whether Congress in
tended title VI to be the vehicle for achieving school desegregation. The 
standards for receipt of federal aid would be virtually identical to those 
deemed to satisfy the fourteenth amendment’s equal protection clause.127 128

127 Davis v. Board of School Comm’rs, 364 F.2d 896 (5th Cir. 1966); Kemp v. Beasley, 
352 F.2d 14 (8th Cir. 1965); Singleton v. Jackson Municipal Separate School Dist., 355 F.2d 
865, injunction granted pending appeal, 348 F.2d 729 (5th Cir. 1966); see note 122 supra 
and accompanying text. Even the Supreme Court has complained that "there has been en
tirely too much deliberation and not enough speed in enforcing the constitutional rights which 
we held in Brown . . . had been denied . . . Negro children.” Griffin v. County School Bd., 
377 U.S. 218, 229 (1964).

128 Whether or not the courts adopt the 1966 guidelines in constitutional suits, an indi
vidual school district has the option of continuing to discriminate while foregoing federal as
sistance until a suit claiming unconstitutional denial of equal protection is brought by an indi
vidual, a civil rights group, or the Attorney General. It would seem that a school board has a 
fiduciary duty to provide the best possible public education by availing itself of all the federal 
aid for which it can make itself eligible. On this theory a parent, a student, or a representa
tive group in the school district might be able to bring a suit in equity to require the school 
board to comply with desegregation requirements in order to qualify for federal financial as
sistance. Such a suit would achieve two goals: desegregation and an improved educational 
system through greater financial resources. The incentive of this latter goal has significantly 
increased since the passage of the Civil Rights Act of 1964. The Elementary and Secondary 
Education Act of 1965, 79 Stat. 27, 20 U.S.C. §§ 241a-Z, 331a, 332a-b, 821-85 (Supp. I, 1965), 
alone substantially increased the total amount of federal funds available to school districts; 
the 1967 budget allots $1,342,410,000 to its various programs. The listed 1967 budget al
lowances for the following demonstrate the vast dimensions of the assistance involved: grants 
to states for vocational education ($225,041,000); research training and demonstration projects 
($17,750,000); operation and maintenance of schools in federally affected areas ($183,400, 
000); school construction in federally affected areas ($22,937,000); grants to states under Title 
III of the National Defense Education Act ($61,700,000); loans to nonprofit private schools 
under Title III of the National Defense Education Act ($7,390,909); grants to states for guid
ance, counseling, and testing of students ($24,500,000) ; grants to states for educational statistics 
services ($2,250,000); grants for research and demonstration projects in education of handi
capped children ($8,100,000); grants for teacher training and employment of specialists in de
segregation problems ($11,115,000). The figures cited, totalling $1,906,593,909, are taken 
from The Budget of the United States: 1967, H.R. Doc. No. 137, 89th Cong., 2d Sess., pt. 1, 
at 421-35 (1966).

If an administrative agency procedure similar to title VI is the best 
way to effect school desegregation, how can current procedures be im
proved? The Civil Rights Act might be amended to make it a more ef
fective enforcement vehicle. By and large, the emphasis upon securing 
voluntary compliance should be continued, but the standards for compli
ance ought to be high. There should be no "paper compliance” or nomi
nal desegregation which actually affects few children. The most neces
sary changes are not required in the legislation itself, but in the support 
given to its enforcement by Congress’ appropriations for that purpose and 
for the various title IV programs by which technical assistance is made 
available. The Attorney General should be authorized to bring an action 



1966] Desegregation Guidelines 351

to secure school desegregation on his own initiative, without requiring 
that he act only upon receipt of a complaint. This would enable the 
various government agencies to work together more effectively, since the 
Office of Education or another fund-administering agency could work di
rectly with the Justice Department to secure desegregation, without rely
ing upon an individual to take the initiative.

To sum up, the Office of Education requirements for adequate de
segregation appear to be well within its authority. Indeed, they are prob
ably unnecessarily weak. As the courts recognize the necessity to apply 
uniform and effective standards in approving constitutional desegrega
tion plans, the Office of Education will become, in effect, the standard
setter for the entire country, either through enforcing title VI or by setting 
standards used in constitutional adjudication.

[Editor’s Note—As frequently occurs in notes concerning current topics, 
new developments affecting the school desegregation guidelines arose 
after type was set. Two additional suits alleging, inter alia, nonvalidity 
of the 1966 guidelines have been brought. Lee County School Dist. v. 
Gardner, Civil No. 66-718, D.S.C., filed Oct. 7, 1966; Dermott Special 
School Dist. v. Gardner, Civil No. PB 66 C 93, E.D. Ark., filed Nov. 10, 
1966. Revised guidelines for the 1967-1968 school year, with require
ments virtually unchanged from those of 1966-1967, were issued by the 
Commissioner of Education in December 1966.

On December 29, 1966, the Fifth Circuit decided the case referred 
to on page 349, under the name United States v. Jefferson County Bd. of 
Educ., No. 23345. The court ordered remand to the district courts to 
conform the desegregation plans with the standards enunciated in the 
1966 guidelines, which were held to be valid. The court interpreted the 
validity issue to be before it in determining that the guideline standards 
would constitute the minimum constitutional standards in the Fifth 
Circuit.]
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ticipation by Commissioner Whose Prior Investigative 
Activities Indicated Prejudgment of Facts To Be Adjudi
cated Violates Due Process. American Cyanamid Co. v. FTC, 
363 F.2d 757 (6th Cir. 1966).

The Federal Trade Commission filed a complaint charging the five petitioner 
companies1 with conspiracy and combination in restraint of trade in patenting, 
production, and sale of the antibiotic tetracycline. The hearing examiner found for 
petitioners on all issues and dismissed the complaint.2 On appeal to the Com
mission, petitioners moved to have the Chairman of the Commission, Paul Rand 
Dixon, disqualified pursuant to Section 7(a) of the Administrative Procedure 
Act of 1946,3 alleging that while Chief Counsel of the Senate Judiciary Commit
tee’s Subcommittee on Antitrust and Monopoly he had not only actively investi
gated many of the same questions, but had also made remarks and prepared re
ports which prejudged factual issues to be adjudicated by the Commission.4 The

1 American Cyanamid Company, Bristol-Myers Company and Bristol Laboratories, Inc., 
Chas. Pfizer & Company, Olin Mathieson Chemical Corporation, and The Upjohn Company.

2Summarized in Trade Reg. Rep. 5 15537 (FTC 1961).
3 The functions of presiding employees and of employees participating in decisions 

in accordance with section 557 of this title shall be conducted in an impartial man
ner. A presiding or participating employee may at any time disqualify himself. On 
the filing in good faith of a timely and sufficient affidavit of personal bias or other 
disqualification of a presiding or participating employee, the agency shall determine 
the matter as a part of the record and decision in the case.

5 U.S.C.A. § 556(b) (Special Supp. 1966).
4 Joint Brief for Petitioners Concerning the Disqualification of Chairman Dixon, p. 11, 

American Cyanamid Co. v. FTC, 363 F.2d 757 (6th Cir. 1966); see 363 F.2d at 765. Ex
cerpts from the Subcommittee’s hearings are appended to the court’s opinion. Id. at 787-817. 
The following remarks are representative:

Mr. Dixon. Do you call it competition when you set the fair-trade price?
Mr. Duncan. I really am setting a price to the druggist in the hospital. Naturally, 
the net trade price follows routinely from whatever price we set.
Mr. Dixon. Yes, but my point is this: The druggist cannot sell below that price.
Mr. Duncan. That is correct.
Mr. Dixon. In fair trade.
Mr. Duncan. In fair trade States.
Mr. Dixon. And you set it. You set the minimum level to which he must adhere 
or he violates the law. You set the price.
Mr. Duncan. We do not set the price. We set a floor.

Mr. Dixon. So really you are the one who is fixing the consumer price, then, are 
you not?
Mr. Duncan. No, no, we are setting a floor.

Id. at 807-08.
The Subcommittee’s report, prepared under Dixon’s direction, contained assertions that 

petitioners "made their legal maneuvers with the twofold objective in mind—to assure the 
issuance of a patent and to secure the patent for themselves" and that their arrangements 
achieved "the orderly and controlled marketing of tetracycline [as] ... an inevitable and ex
pected result.” Id. at 766, quoting S. Rep. No. 448, 87th Cong., 1st Sess. 145-47 (1961). 
(Emphasis added by court.) The court also considered a letter, allegedly prepared by Dixon or 
under his direction, from Senator Kefauver, Chairman of the Subcommittee, to Earl Kintner, 
then-Chairman of the FTC, expressing confidence that the Commission would reverse the hear-
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Commission denied the motions5 * and reversed the decision of the hearing examiner 
on the merits.8 Petitioners appealed to the Sixth Circuit Court of Appeals which 
reversed and remanded the case to the Commission for rehearing without Chair
man Dixon. Held, participation by a Commissioner whose prior investigative 
activities indicated prejudgment of the facts to be adjudicated violates due process.7

ing examiner’s decisions, since the Subcommittee’s contrary findings were "firmly based upon 
a large body of persuasive evidence.” 363 F.2d at 765.

On the basis of this evidence the court concluded that Dixon had "formed . . . conclu
sions as to facts, and not merely an 'underlying philosophy’ or a 'crystallized point of view on 
questions of law or policy.’ ” Ibid.

5 American Cyanamid Co., 59 F.T.C. 1488 (1961). The Commission refused to recon
sider its order denying the motion to disqualify. American Cyanamid Co., 60 F.T.C. 1881 
(1962).

8Trade Reg. Rep. 55 16527, 16699 (FTC 1963).
7 American Cyanamid Co. v. FTC, 363 F.2d 757, 767 (6th Cir. 1966) (Phillips, J.; O’Sul

livan and Celebrezze, JJ.).
8 See generally Note, Disqualification of Judges for Bias in the Federal Courts, 79 Harv. 

L. Rev. 1435 (1966).
9 Compare Administrative Procedure Act § 7(a), 5 U.S.C.A. § 556(b) (Special Supp. 

1966), quoted note 3 supra, with Judiciary Act § 21, 28 U.S.C. § 144 (1964). Section 21 of 
the Judiciary Act provides:

Whenever a party to any proceeding in a district court makes and files a timely 
and sufficient affidavit that the judge before whom the matter is pending has a per
sonal bias or prejudice either against him or in favor of any adverse party, such judge 
shall proceed no further therein, but another judge shall be assigned to hear such 
proceeding.

10 349 U.S. 133 (1955).
11 A fair trial in a fair tribunal is a basic requirement of due process .... "[EJvery 

procedure which would offer a possible temptation . . . not to hold the balance . . . 
between the State and the accused, denies the latter due process of law.” . . . Such a 
stringent rule may sometimes bar trial by judges who have no actual bias .... But 
to perform its high function in the best way “justice must satisfy the appearance of 
justice.”

Id. at 136; see Offutt v. United States, 348 U.S. 11, 14 (1954); Berger v. United States, 255 
U.S. 22, 35 (1921); Amos Treat & Co. v. SEC, 113 U.S. App. D.C. 100, 107, 306 F.2d 260, 
267 (1962); State v. Byington, 114 Utah 388, 395, 200 P.2d 723, 726 (1948).

12 See Marcello v. Bonds, 349 U.S. 302 (1955); Sacher v. United States, 343 U.S. 1, re
hearing denied, 343 U.S. 931 (1952); Pangburn v. CAB, 311 F.2d 349 (1st Cir. 1962); Lum
ber Mut. Cas. Ins. Co. v. Locke, 60 F.2d 35 (2d Cir. 1932). See generally Dixon, ''Disqualifi
cation” of Regulatory Agency Members: The New Challenge to the Administrative Process,
25 Fed. B.J. 273 (1965); Comment, Prejudice and the Administrative Process, 59 Nw. U.
L. Rev. 216 (1964); Note, Disqualification of Administrative Officials for Bias, 13 Vand. L. 
Rev. 712 (I960).

18 See FTC v. Cement Institute, 333 U.S. 683, 700 (1948); Chastleton Corp. v. Sinclair, 
264 U.S. 543, 548 (1924); Marquette Cement Mfg. Co. v. FTC, 147 F.2d 589 (7th Cir. 1945). 
See generally 2 Davis, Administrative Law Treatise § 12.01 (1958); Comment, Prejudice

The law of disqualification has developed primarily in cases involving judges,8 
but Section 7(a) of the APA made it equally applicable to agency tribunals.9 
The basic principle, set forth by the Supreme Court in In re Murchison,10 is that 
the due process right to a fair tribunal is denied whenever the -possibility of judicial 
favoritism exists—even though there may be no actual bias.11 But application 
of this strict rule has been less than uniform, most courts being reluctant to dis
qualify for anything less than actual proven bias.12

In determining what constitutes bias the courts distinguish between prejudg
ment of issues and prejudgment of facts.13 * * * * 18 Convictions and predispositions to-
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ward issues of law or policy must be expected,* 14 15 indeed, may even be desirable.13 
But when the judge has formed an opinion on the basis of personal knowledge 
with regard to the facts of a case before him or the result which he will reach, 
disqualification becomes necessary.16

and the Administrative Process, 59 Nw. U.L. REV. 216 (1964); Note, Disqualification of Ad
ministrative Officials for Bias, 13 VAND. L. REV. 712 (I960).

14 Judge Frank once declared: “If, however, 'bias’ or 'partiality’ be defined to mean the 
total absence of preconceptions in the mind of the judge, then no one has ever had a fair 
trial and no one ever will. . . . Interests, points of view, preferences, are the essence of living. 
In re J. P. Linahan, 138 F.2d 650, 651-52 (2d Cir. 1943); see Cardozo, The Nature of 
the Judicial Process 168 (1921).

Prejudgment of legal issues will not lead to disqualification. "Bias in the sense of a 
crystallized point of view about issues of law or policy is almost universally deemed no 
ground for disqualification." 2 Davis, Administrative Law Treatise § 12.01, at 131 
(1958); see FTC v. Cement Institute, 333 U.S. 683, 700-03 (1948) (preadjudication opinion 
of Commission that basing-point system violated Sherman Act); United States v. Morgan, 
313 U.S. 409, 421 (1941) (cabinet member held “underlying philosophy” on issues of law); 
Tuttle v. Tuttle, 48 N.D. 10, 27, 181 N.W. 898, 906 (1921) (mere expression of opinion on 
question of law does not disqualify).

15 "The verj' quality that accounts for the greatness of the outstanding judges of history 
is strong conviction as to policy.” 2 Davis, Administrative Law Treatise § 12.01, at 132 
(1958).

16 In another case involving Chairman Dixon, the court, analyzing remarks made in a 
public address, found just such a prejudgment of facts: “His Denver speech, made before the 
matter was submitted to the Commission but while it was before the examiner, plainly reveals 
that he had already concluded that Texaco and Goodrich were violating the Act, and that he 
would protect the petroleum retailers from such abuses.” Texaco, Inc. v. FTC, 118 U.S. App. 
D.C. 366, 372, 336 F.2d 754, 760 (1964), vacated and remanded on other grounds, 381 
U.S. 739 (1965); see Berger v. United States, 255 U.S. 22 (1921); Gilligan, Will & Co. v. 
SEC, 267 F.2d 461 (2d Cir.), cert, denied, 361 U.S. 896 ( 1959) ; Berkshire Employees Ass’n v. 
NLRB, 121 F.2d 235 (3d Cir. 1941); People ex rei. Przyblinski v. Scott, 23 Ill. App. 2d 167, 
161 N.E.2d 705 (1959), aff’d, 19 Ill. 2d 500, 167 N.E.2d 194 (I960). See generally 2 
Davis, Administrative Law Treatise § 12.01 (1958); Comment, Prejudice and the Ad
ministrative Process, 59 Nw. U.L. Rev. 216-33 (1964).

Nevertheless, an opinion strongly worded for or against a particular party is not on re
mand to the same judge, ground for disqualification. See NLRB v. Donnelly Garment Co., 
330 U.S. 219, 236-37 (1947); MacKay v. McAlexander, 268 F.2d 35 (9th Cir. 1959), cert, 
denied, 362 U.S. 961 (I960); cf., Oregon Shipbuilding Corp. v. NLRB, 49 F. Supp. 386, 388 
(D. Ore. 1943).

17 United States v. Morgan, 313 U.S. 409, 421 (1941); Oregon Shipbuilding Corp. v. 
NLRB, supra note 16, at 388.

18 See, e.g., Texaco, Inc. v. FTC, 118 U.S. App. D.C. 366, 336 F.2d 754 (1964), vacated 
and remanded on other grounds, 381 U.S. 739 (1965) (Commissioner speech naming parties 
and violations and promising corrective action); Gilligan, Will & Co. v. SEC, 267 F.2d 461 
(2d Cir.), cert, denied, 361 U.S. 896 (1959) (Commission press releases labeling parties guilty 
of violations); Berkshire Employees Ass’n v. NLRB, 121 F.2d 235 (3d Cir. 1941) (Board 
Member’s letter suggesting boycott to force compliance with regulations).

19 But see People ex rei. Przyblinski v. Scott, 23 Ill. App. 2d 167, 161 N.E.2d 705 ( 1959), 
aff’d, 19 Ill. 2d 500, 167 N.E.2d 194 (I960). Judge Otto Kerner was disqualified for telling 
a defendant: “You make me bow my head in shame. . . . You have committed a serious of
fense.” Id. at 169, 161 N.E.2d at 706. Judge Landis was disqualified for remarking: "If any
body has said anything worse about the Germans than I have I would like to know it so I can

A judge or an administrative official is generally presumed to be impartial,17 
a presumption which is overcome by proof that he has irrevocably closed his mind 
about a litigant’s guilt.18 But such proof is difficult to find since judges seldom 
express outright partiality for one party.19 Absent proof of a closed mind courts
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differ in their approach to the problem. While some are reluctant to allow the 
presumption to be rebutted even when evidence of prejudgment or predilection is 
fairly strong,20 others seem prone to let it be overcome on the slightest pretext.21 
But all courts hold disqualification necessary for prosecution or advocacy of one 
side of the controversy—even if such participation is formal only and falls short 
of involvement in the case.22

use it. . . . Their hearts are reeking with disloyalty. This defendant is [that] . . . kind of a 
man .... I know a safeblower . . . and as between him and this defendant, I prefer the safe
blower.” Berger v. United States, 255 U.S. 22, 28-29 (1921).

20 E.g., Marcello v. Bonds, 349 U.S. 302 (1955) (strong influence by superior); FTC v. 
Cement Institute, 333 U.S. 683 (1948) (exhaustive investigations and reports); NLRB v. Don
nelly Garment Co., 330 U.S. 219 (1947) (strong opinions stated in prior hearing); United 
States v. Morgan, 313 U.S. 409 (1941) (letter to New York Times disagreeing with Court de
cision); MacKay v. McAlexander, 268 F.2d 35 (9th Cir. 1959), cert, denied, 362 U.S. 961 
(1960) (expression of disbelief in prior hearing); Marquette Cement Mfg. Co. v. FTC, 147 
F.2d 589 (7th Cir. 1945) (exhaustive investigations and reports); Lumber Mut. Cas. Ins. Co. 
v. Locke, 60 F.2d 35 (2d Cir. 1932) (letter calling hearing unnecessary).

21 See Smith v. Department of Registration & Educ., 412 Ill. 332, 106 N.E.2d 722 (1952) 
(membership in medical association which condemned treatment that led Board to revoke 
doctor’s license). One court has taken the position that "it is ordinarily better for a judge 
to disqualify himself even though he may be entirely free of bias and prejudice if either 
litigant files an affidavit of bias and prejudice.” State v. Byington, 114 Utah 388, 395, 200 
P.2d 723, 726 (1948).

22 In Trans World Airlines, Inc. v. CAB, 102 U.S. App. D.C. 391, 254 F.2d 90 (1958), a 
Civil Aeronautics Board order was vacated because of the participation of a member who, in 
his prior position as Solicitor of the Post Office Department, had signed a brief concerning 
related issues now before him as a member of the CAB. The court noted that fairness re
quired the disqualification of one who "participates in a case on behalf of any party, whether 
actively or merely formally.” Id. at 392, 254 F.2d at 91; see, e.g., United States v. Vasilick, 
160 F.2d 631 (3d Cir. 1947) (judge had signed indictment as district attorney) ; United States 
v. Maher, 88 F. Supp. 1007 (D. Me. 1950) (judge had been U.S. attorney but played no active 
part in case). A recent Federal Trade Commission decision casts some doubt on this position. 
In an attempt to obtain a preliminary injunction pending issuance of a Commission complaint, 
FTC lawyers had argued that a particular merger violated the Clayton Act. The Commission, 
with Commissioner Elman dissenting, held such advocacy did not show Commission bias 
justifying disqualification in adjudication of the merger’s legality. Dean Foods, 3 Trade Reg. 
Rep. 5 17357 (FTC Nov. 14, 1966).

23 Because of this danger, some courts have indicated that agencies must be held to a higher 
standard of impartiality. Ohio Bell Tel. Co. v. Public Util. Comm’n, 301 U.S. 292, 304 
(1937); NLRB v. Phelps, 136 F.2d 562, 563 (5th Cir. 1943).

24 Brinkley v. Hassig, 83 F.2d 351, 357 (10th Cir. 1936). The rule of necessity has usu
ally been invoked against attempts to disqualify an entire board or an official with sole re
sponsibility for decision making. FTC v. Cement Institute, 333 U.S. 683, 700 (1948) (entire 
Commission); United States v. Morgan, 313 U.S. 409, 420 (1941) (Secretary of Agriculture); 
Scannell v. Wolff, 86 Cal. App. 2d 489, 195 P.2d 536 (S.F. Super. Ct. 1948) (sheriff); Mayor 
of City of Everett v. Superior Court, 324 Mass. 144, 85 N.E.2d 214 (1949) (mayor); see Mar
quette Cement Mfg. Co. v. FTC, 147 F.2d 589 (7th Cir. 1945) (entire Commission). This 
rule has been held to bar the disqualification even of a simple majority on a board. Federal 

The danger of prior connection with a case is more likely to arise in an 
agency than a court. Congress has required administrative agencies to be simul
taneously investigators, prosecutors, and judges, a combination of functions which 
increases the likelihood that a commissioner of such an agency will have extra
record knowledge of the case.23 Many courts have skirted this problem by in
voking the "rule of necessity” that "disqualification will not be permitted to destroy 
the only tribunal with power” to hear the case.24 Other courts, similarly reluctant
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to hinder administrative efficiency, have simply overlooked a certain amount of 
overlapping of functions.25 While a few older cases indicated that prior investi
gation alone would not be sufficient to disqualify an administrative adjudicator,26 
in Section 5(c) of the APA27 Congress prohibited mixing the two functions below 
the commissioner level.28

Home Loan Bank Bd. v. Long Beach Fed. Sav. & Loan Ass’n, 295 F.2d 403, 408 (9th Cir. 
1961). One court used the rule to prevent the disqualification of one member of a board 
whose campaign promises had indicated the decision he would reach. Montana Power Co. v. 
Public Serv. Comm’n, 12 F. Supp. 946 (D. Mont. 1935).

Other courts have rejected the necessity argument, preferring no decision at all if the only 
one available would come from a biased tribunal. State ex rel. Miller v. Aldridge, 212 Ala. 
660,103 So. 835 (1925); Abrams v. Jones, 35 Idaho 532, 207 Pac. 724 (1922).

25 E.g., Pangburn v. CAB, 311 F.2d 349 (1st Cir. 1962) (reports made prior to hearing); 
Phillips v. SEC, 153 F.2d 27 (2d Cir.), cert, denied, 328 U.S. 860 (1946) (conversations be
tween litigant and Commissioners about controverted issues). Contra, Abrams v. Jones, supra 
note 24. There the court held that the combination of accuser, prosecutor, and judge in one 
commission violated due process.

A former Securities and Exchange Commission chairman has defended the combination 
of functions within a single agency:

This problem [of ex parte information received by members of the administrative 
agency] could ... be met by delegating to the staff authority to initiate investiga
tions and proceedings. If this were done, the agency members would lose a large 
degree of control over its [rfc] enforcement responsibility. Moreover, private parties 
would lose an important protection, for it has been my experience that the commis
sion exercises a tempering influence over the recommendations of its prosecuting staff. 

Cary, Why I Oppose the Divorce of the Judicial Function from Federal Regulatory Agencies, 
51 A.B.A.J. 33, 37-38 (1965).

26Boullioun v. City of Little Rock, 176 Ark. 489, 3 S.W.2d 334 (1928); Wolfe v. Glea
son, 186 Ind. 173, 115 N.E. 322 (1917); Reimer v. Board of Chosen Freeholders, 96 N.J.L. 
371, 115 Atl. 385 (Sup. Ct. 1921), aff’d, 97 N.J.L. 575, 117 Atl. 926 (Ct. Err. & App. 1922). 
The National Labor Relations Act specifically allows this combination of functions: "The 
Board may, by one or more of its members . . . prosecute any inquiry necessary to its functions 
.... A member who participates in such an inquiry shall not be disqualified from subsequently 
participating in a decision of the Board in the same case.” 61 Stat. 140 (1947), 29 U.S.C. § 
155 (1964).

27 An employee or agent engaged in the performance of investigative or prosecuting 
functions for an agency in a case may not, in that or a factually related case, partici
pate or advise in the decision, recommended decision, or agency review. . . . This 
subsection does not apply ... to the agency or a member or members of the body 
comprising the agency.

5 U.S.C.A. § 554(d) (Special Supp. 1966).
28 Section 5 (c) will apply to a commissioner also, if his investigative connection with the 

case was established before his appointment as commissioner. This is the situation in Ameri
can Cyanamid. See note 31 infra.

29 113 U.S. App. D.C. 100, 306 F.2d 260 (1962).
30 Cohen was director of the Division while the informal investigation was in progress and 

during the early stages of the formal investigation. As director, he was "responsible to the 
Commission for the initiation, conduct and supervision” of the proceedings. Shortly there
after he became a member of the Commission and two months later the investigation was com
pleted and proceedings were instituted. Prosecution was assigned to the Division of Corpora
tion Finance, with which Cohen was no longer in any way connected. Id. at 102, 306 F.2d at 
262.

This problem of prior investigation was considered by the District of Columbia 
Circuit in Amos Treat & Co. v. SEC.29 30 There the plaintiff sought to enjoin the 
continuance of Securities and Exchange Commission revocation proceedings on 
the ground that Commissioner Cohen had previously investigated the case as di
rector of the agency’s Division of Corporation Finance.80 The court granted the 
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injunction,31 apparently taking the novel position that no personal bias or cor
ruption was necessary.32 Its decision apparently rested upon the presumption that 
prior investigation alone causes bias and will be grounds for disqualification 
unless the presumption is overcome by a full evidentiary hearing. The American 
Cyanamid court expressly disclaimed any presumption of bias, looking instead to 
the factual evidence of actual bias: “We do not hold that the service of Mr. 
Dixon as counsel for the subcommittee, standing alone, necessarily would require 
disqualification. Our decision is based on the depth of the investigation and the 
questions and comments by Mr. Dixon as counsel... ,”33

31 The court held that section 5(c), despite the clause excluding agency members, applied 
to Cohen as director of the Division of Corporation Finance, and "its prohibitory impact fol
lowed him and attended when he became a member of the Commission.’’ Id. at 106, 306 F.2d 
at 266.

32 "It is not enough that here no corruption has been charged, indeed appellants expressly 
disclaim personal bias and prejudice. What must control is the policy . . . that the investiga
tive as well as the prosecuting arm of the agency must be kept separate from the decisional 
function.’’ Id. at 105, 306 F.2d at 265.

33 363 F.2d at 768.
34 "It is elementary that the questions of a lawyer engaged in eliciting facts from a witness 

do not necessarily indicate his state of mind but are couched in terms best calculated to ad
duce the truth.” Memorandum of Chairman Dixon in Regard to Respondents’ Motions That 
He Be Disqualified, 60 F.T.C. 1881 (1962), in 363 F.2d at 784-85.

35 The report of the Subcommittee demonstrates that it extended its activities to the 
full limits of the Senate authorization, which included the power "to make a com
plete, comprehensive and continuing study and investigation of the antitrust and 
monopoly laws of the United States and their administration, interpretation, op
eration, enforcement and effect.”

363 F.2d at 767.
The above language, closely read, seems to say that by simply exercising its authority to 

investigate, the subcommittee went beyond the scope of investigation—a somewhat confusing 
accusation. The court apparently meant to imply that there is a point beyond which investi
gation becomes prosecution, and that the Kefauver Subcommittee reached that point.

36 See representative remarks in note 4 supra.
37 363 F.2d at 767, quoting Berkshire Employees Ass’n v. NLRB, 121 F.2d 235, 239 (3d 

Cir. 1941); accord, Low v. Town of Madison, 135 Conn. 1, 9, 60 A.2d 774, 778 (1948) 
(mere presence of biased member requires remand); Pyatt v. Mayor, 9 N.J. 548, 557, 89 
A.2d 1, 5 (1952) (taint of one member’s self-interest permeates all).

Chairman Dixon contended that his remarks during the hearings were simply 
calculated to elicit truth rather than to advocate a cause.34 The court, rejecting 
this view, said that the subcommittee had gone beyond the scope of ordinary legis
lative hearings.35 The court’s attitude was undoubtedly influenced by a skepti
cism, perhaps realistic, about the impartiality of congressional investigations and 
particularly of the Kefauver subcommittee. An analysis of Dixon’s remarks un
derscores the difficulty of distinguishing between interrogatory technique and the 
expression of intellectual conviction,36 but, by viewing the investigation as essen
tially a prosecution, the court weighted the balance heavily in favor of finding 
prejudgment.

Despite the fact that Dixon’s vote had not been necessary for a majority, the 
court remanded the case for a de novo hearing without him, noting that "litigants 
are entitled to an impartial tribunal whether it consists of one man or twenty and 
there is no way which we know of whereby the influence of one upon the others 
can be quantitatively measured.”37 A few courts have refused to remand in 



358 The Georgetown Law Journal [Vol. 55: 352

such cases, arguing that disqualification should result in a new hearing only when 
the disqualified member casts the deciding vote.38 The latter position seems the 
more realistic.39 The Cyanamid court’s assumption that Dixon’s factual prejudg
ments may have tainted the entire Commission seems inconsistent with sending 
the case back for decision by the same Commission. There is no guarantee that 
their judgment will be any less influenced at the second hearing.40 By remanding 
on a tainting theory without further explanation, the court seems to be restoring 
a presumption of the impartiality of the remaining members of the Commission 
in order to provide a rehearing made necessary only because of the earlier destruc
tion of that same presumption.41 There was admittedly no other tribunal to con
duct the rehearing, and the companies were willing to risk any lingering taint on 
the Commission. But it seems that refusing to remand under such circumstances 
would have had the advantage of promoting consistency as well as preventing 
what in all likelihood will be a time-consuming and expensive detour to the 
same destination.

38 Thompson v. City of Long Beach, 41 Cal. 2d 235, 243, 259 P.2d 649, 653 (1953) (no 
remand after disqualification of one member in unanimous decision); Tuttle v. Tuttle, 48 
N.D. 10, 31, 181 N.W. 898, 908 (1921) (no remand after disqualification of member not 
necessary for majority).

39 Provision of substitute boards to handle such rehearings would be cumbersome. A 
separate administrative court has been suggested recently by Louis J. Hector, formerly of the 
Civil Aeronautics Board and Newton N. Minow, formerly of the Federal Communications 
Commission, but the idea has met with strong opposition. See generally Cary, Why I Oppose 
the Divorce of the Judicial Function from Federal Regulatory Agencies, 51 A.B.A.J. 33 (1965).

40 The Supreme Court was untroubled by such considerations in Accardi v. Shaughnessy, 
347 U.S. 260 (1954) (deportation board to ignore Attorney General’s characterization of peti
tioner as unsavory).

41 The court’s action can perhaps be defended as analagous to instructing a jury to disre
gard inadmissible testimony on the assumption that they will be able to do so.

42 The Second Circuit has evidenced similar reservations about the extreme view posited 
in Amos Treat. R. A. Holman & Co. v. SEC, 366 F.2d 446 (2d Cir. 1966). By distinguishing 
Treat as involving stronger evidence of familiarity with the case, the Holman court clearly 
chose to rely on the more established law of bias.

43 The Cyanamid court rejected the Commission’s contention that disqualification of Chair
man Dixon would result in an unworkable concept of administrative bias, pointing out that 
disqualification of judges for similar reasons has not brought about an unworkable concept 
of judicial bias. 363 F.2d at 768. Mr. Dixon himself was untroubled by such considerations 
when he disqualified himself in another case because a Subcommittee investigation left him 
with "some independent recollection of . . . business methods” of the company. Lloyd A. Fry 
Roofing Co., Trade Reg. Rep. 5 16968, at 22030 (FTC 1964).

44 In the administrative hierarchy, expertise leads to more responsible supervisory posi
tions (e.g., division director) and increases contact with cases pending before the commission.

45 For discussion of the problems involved in easy disqualification, see generally Dixon, 
"Disqualification" of Regulatory Agency Members: The New Challenge to the Administrative 
Process, 25 Fed. B.J. 273 (1965); Law, Disqualification of SEC Commissioners Appointed 
from the Staff: AMOS Treat, R. A. HOLMAN and the Threat to Expertise, 49 CORNELL L.Q.

The American Cyanamid court, by looking to whether Chairman Dixon had, 
qua investigator, advocated particular findings, seems correct in rejecting the 
extreme position that investigation without more is ground for disqualification.42 
A policy of easy disqualification could have unfortunate consequences,43 for ex
ample, discouraging promotion of experienced men.44 A commission expert, re
warded by promotion to commissioner status, could find himself precluded from 
sitting in those cases in which his expertise is most valuable.45 Moreover, a 
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readiness to disqualify would add expense and delay to an already heavily bur
dened administrative process, affording a tempting opportunity to prolong litiga
tion.40 Disqualification would seem necessary only where the earlier activities of 
a commissioner were so colored with advocacy that the appearance of fairness is 
seriously endangered. Such flexibility is a requisite if occasional leading ques
tions and probing comments, grounds for disqualification under Murchison, are 
to be allowed. But Murchison has rarely been so literally applied,47 except per
haps by Amos Treat, and American Cyanamid makes it clear that the Sixth Circuit 
is staying with the majority of courts in insisting that there be some evidence of 
prejudgment stronger than a mere possibility of favoritism.

257 (1964); Comment, Prejudice and the Administrative Process, 59 Nw. U.L. REV. 216 
(1964).

46 See Law, supra note 45, at 259, 267.
47 See notes 11-22 supra and accompanying text.

BANKRUPTCY—CREDITORS’ RIGHTS—GOVERNMENT PAY— 
Value of Annual Leave Accumulated By Federal Em
ployee Before Filing Petition in Bankruptcy Is Asset of 
Bankruptcy Estate. Kolb v. Berlin, 356 F.2d 269 (5th Cir. 
1966).

The bankrupt, a federal civil service employee, had a 144-hour credit toward 
annual leave with pay when he filed his petition in bankruptcy. The trustee in 
bankruptcy contended that the value of this annual-leave credit was an asset of the 
bankruptcy estate under Section 70a(5) of the Bankruptcy Act1 and, therefore, 
available to creditors.2 The district court upheld the referee’s finding, and on ap
peal, the Fifth Circuit affirmed. Held, the value of annual leave accumulated by 
a federal employee before filing a petition in bankruptcy is an asset of the bank
ruptcy estate.3

1 30 Stat. 565 (1898), as amended, 11 U.S.C. § 110(a)(5) (1964), provides in part:
a. The trustee of the estate of a bankrupt . . . shall ... be vested by operation of 
law with the title of the bankrupt as of the date of the filing of the petition initiat
ing a proceeding under this title . . . to . . . (5) property, including rights of action, 
which prior to the filing of the petition he could by any means have transferred 
or which might have been levied upon and sold under judicial process against him, 
or otherwise seized, impounded, or sequestered ....

2 The amount of vacation time a federal employee is allowed each year is governed by 
statute and varies with years of service. 5 U.S.C.A. § 6303 (Special Supp. 1966). For the 
method by which vacation time and pay are computed, see note 25 infra.

3 Kolb v. Berlin, 356 F.2d 269, 272 (5th Cir. 1966) (Thornberry, J.; Wisdom, J.; Brown, 
J., concurring). The bankrupt contended that accrued wages not yet paid him, as well as 
the annual-leave payment, did not qualify as 70a(5) property' since assignment of any claim 
against the Government is prohibited by the Federal Assignment of Claims Act, Rev. Stat. 
§ 3477 (1875), as amended, 31 U.S.C. § 203 (1964). The court rejected this argument 
summarily, citing Segal v. Rochelle, 382 U.S. 375 (1966), decided a month earlier, which 
held that the Assignment of Claims Act did not apply in a bankruptcy proceeding because 
the purpose of the act, to avoid confusion of rightful claimants which might expose the 
Government to multiple liability, was satisfied by the judicial determination of a bankruptcy 
decree.
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The Bankruptcy Act has two general purposes: To compensate creditors to the 
extent that an equitable distribution of the bankrupt’s available assets will permit 
and to allow the bankrupt a fresh start.4 These purposes are reflected in section 
70a(5) which, while assuring creditors "everything of value the bankrupt may 
possess in alienable or leviable form,”5 limits creditors to property interests held 
by the bankrupt before the petition was filed.6 Except for exempt property,7 
items in the physical possession of the bankrupt prior to bankruptcy are available 
for creditors if assignable under state law.8 Further, under the assignability test, 
future interests in property, even when contingent, have been given to the trustee 
in bankruptcy.9 By analogy, property interests such as rhe right to share in the 
future profits of a joint venture,10 pending patent applications,11 and a tenant’s 
interest in growing crops12 have been held to vest in the trustee.13

4 Local Loan Co. v. Hunt, 292 U.S. 234, 244 (1934); Williams v. United States Fid. & 
Guar. Co., 236 U.S. 549, 554-55 (1915); State Fin. Co. v. Morrow, 216 F.2d 676, 679 (10th 
Cir. 1954); Note, 70 Yale L.J. 151, 156-57 (I960). See generally Joslin, The Philosophy of 
Bankruptcy—A Re-examination, 17 Fl A. L. Rev. 189 (1964).

5 Segal v. Rochelle, 382 U.S. 375, 379 (1966).
6 Id. at 377; 4 Collier, Bankruptcy 5 70.09 (14th ed. 1962).
7 Section 6 of the Bankruptcy Act, 30 Stat. 565 (1898), as amended, 11 U.S.C. § 24 

(1964), recognizes those exemptions granted by state and federal law, which typically in
clude household goods and furniture (homestead), a certain amount of liquid assets (usually 
the first $1,000), and often certain types of insurance policies. See generally 3 REMINGTON, 
BANKRUPTCY §§ 1178, 1287, 1290-1305.5 (Henderson ed. 1957); MacLachlan, The Title 
and Rights of the Trustee in Bankruptcy, 14 RUTGERS L. REV. 653, 656-58 (I960). It has 
been noted that state exemption statutes are often obsolete. Countryman, For a New Exemp
tion Policy in Bankruptcy, 14 RUTGERS L. REV. 678, 681-84 (1960).

8Z» re Furness, 75 F.2d 965 (2d Cir. 1935); Suskin & Berry, Inc. v. Rumley, 37 F.2d 304 
(4th Cir. 1930); Z» re Berry, 247 Fed. 700 (E.D. Mich. 1917). See also In re Landis, 41 
F.2d 700, 703 (7th Cir.), cert, denied, 282 U.S. 872 (1930).

0 See, e.g., Horton v. Moore, 110 F.2d 189 (6th Cir.), cert, denied, 311 U.S. 692 (1940) 
(contingent interest in trust estate under will); In re Landis, 41 F.2d 700 (7th Cir.), cert, 
denied, 282 U.S. 872 (1930) (contingent remainder); In re Dorgan’s Estate, 237 Fed. 507 
(S.D. Iowa 1916) (vested remainder subject to life estate with power to consume). But 
see In re Wetmore, 108 Fed. 520 (3d Cir. 1901) (right to trust if power of appointment not 
exercised). Compare In re Baker, 13 F.2d 707 (6th Cir.), cert, denied, 273 U.S. 733 (1926) 
("expectant interest” in another’s farm not property). For a thorough discussion of contin
gent interests held to vest in the trustee, see 14 Stan. L. Rev. 380 (1962).

10 Kleinschmidt v. Schroeter, 94 F.2d 707 (9th Cir. 1938).
11 In re Cantelo Mfg. Co., 185 Fed. 276 (D. Me. 1911).
12 In re Barrow, 98 Fed. 582 (W.D. Va. 1899). See also In re Seiffert, 18 F.2d 444 (D. 

Mont. 1926).
13 But similar rights to receive a pension or income upon retirement or disability are 

usually exempt from creditors’ claims under state or federal law. Federal social security 
benefits, for instance, are expressly excluded from bankruptcy proceedings under Section 
208 of the Social Security Act, 49 Stat. 625 (1935), as amended, 42 U.S.C. § 407 (1964). 
Even where the state or federal policy would allow assignment of these interests, courts 
have awarded them to creditors only upon a showing that no part of the income is "public 
bounty.” E.g., In re Goodwin, 57 F.2d 31 (6th Cir. 1932); In re Hoag, 227 Fed. 478 (S.D.N.Y. 
1915). If the pension represents only the return of money paid in by the employee from 
wages earned prior to bankruptcy, and can be clearly identified as such, it would seem 
that, unless exempt, it should go to creditors despite a possibility that the bankrupt would 
receive no pension. See In re McManaman, 50 F. Supp. 869 (N.D. Ill. 1941). See also Hill 
v. Schaefer, 221 F.2d 914 (5th Cir. 1955).

While the assignability criterion provides a bench mark for determining 
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whether contingent property will pass to creditors, it is not always conclusive.14 
Where the property was physically acquired after the petition was filed, the poli
cies of the Bankruptcy Act demand inquiry into whether the property can prop
erly be identified with the prebankruptcy period.15 16 Such an approach to the 
concept of 70a(5) property was adopted in the recent case of Segal v. Rochelle,™ 
where the Supreme Court held that a loss-carryback tax refund awarded the 
bankrupts at the end of the year in which their petition was filed vested in the 
trustee. Admitting that the refund was only a possibility and unassignable at the 
time the bankruptcy petitions were filed,17 the Court found the inchoate nature of 
the claim did not resolve the issue in favor of the bankrupts because the refund 
was "sufficiently rooted in the pre-bankruptcy past and so little entangled with the 
bankrupts’ ability to make an unencumbered fresh start that it should be regarded 
as property’ under § 70a(5).”18

14 Technical restrictions on assignment have never prevented the interest from vesting 
in the trustee when the property is assignable by nature. E.g., Board of Trade v. Johnson, 
264 U.S. 1 (1924) (board of trade seat); Page v. Edmunds, 187 U.S. 596 (1903) (stock ex
change seat); Barutha v. Prentice, 189 F.2d 29 (7th Cir.), cert. denied, 342 U.S. 841 (1951) 
(contract motor carrier license); Fisher v. Cushman, 103 Fed. 860 (1st Cir. 1900) (liquor 
license); In re Manhattan HoLBrau Haus, Inc., 19 F. Supp. 896 (S.D.N.Y. 1937) (liquor 
license). In all these cases the rules of the particular regulating body prohibited assignment 
or sale without approval. See MacLachlan, BANKRUPTCY § 179 (1956).

15 See 4 Collier, Bankruptcy 55 70.07, 70.09 (14th ed. 1962). Future wages, for 
example, are often alienable in advance, although they are free from the bankruptcy pro
ceedings because they are clearly the fruit of postbankruptcy activity. Segal v. Rochelle, 382 
U.S. 375, 379-80 (1966); Local Loan Co. v. Hunt, 292 U.S. 234, 244 (1934); c/. Seaboard 
Small Loan Corp. v. Ottinger, 50 F.2d 856 (4th Cir. 1931).

16 382 U.S. 375 (1966).
17 Id. at 377-78. Under Int. Rev. CODE OF 1954, §§ 172(a),(c), total profits and losses 

are computed at the end of the taxable year.
18 382 U.S. at 380. Lower federal courts have used a similar rationale to give creditors 

the benefit of after-acquired property related exclusively to the prebankruptcy period. E.g., 
In the Matter of Goodson, 208 F. Supp. 837 (S.D. Cal. 1962) (tax refund); In re Evans, 253 
Fed. 276 (W.D. Tenn. 1918) (retroactive pay increase).

19 E.g., Smith v. Kingsport Press, Inc., 366 F.2d 416 (6th Cir. 1966); General Tire & 
Rubber Co. v. Local 512, United Rubber Workers, 191 F. Supp. 911 (D.R.I. 1961); Live
stock Feeds, Inc. v. Local 1634, Congress of Industrial Workers, 221 Miss. 492, 73 So. 2d 128 
(1954); Brampton Woolen Co. v. Local 112, 95 N.H. 255, 61 A.2d 796 (1948); Mathewson 
v. Westinghouse Elec. Corp., 394 Pa. 518, 147 A.2d 409 (1959).

20 In re Wil-Low Cafeterias, Inc., Ill F.2d 429 (2d Cir. 1940). See also In re Public 
Ledger, Inc., 161 F.2d 762 (3d Cir. 1947) (severance pay is wages entitled to priority); In re 
Elliot Wholesale Grocery Co., 98 F. Supp. 1017 (S.D. Cal. 1951), aff’d sub nom. McCloskey 
v. Division of Labor Law Enforcement, 200 F.2d 402 (9th Cir. 1952) (severance pay is wages 
entitled to priority).

21 Compare TVA v. Kinzer, 142 F.2d 833 (6th Cir. 1944), In the Matter of Keuther, 
203 F. Supp. 223 (N.D. Cal. 1962). In TVA v. Kinzer, a bankrupt employee sought to keep 
vacation pay received after his bankruptcy petition was filed. The Sixth Circuit em
phasizing that the employee could not receive the pay unless he took his vacation (no separa
tion pay was authorized), concluded that the bankrupt had earned only the right to take 
a vacation, the pay not being earned until the vacation was actually taken. In In the Matter of 
Keuther, the court, noting the existence of a union contract guaranteeing payment of a vaca

Although it has been consistently held that vacation-pay rights constitute 
merely additional pay in contexts such as collective-bargaining agreements19 and 
priority of employee claims in the bankruptcy of their employer,20 courts have dif
fered when dealing with those same vacation-pay rights as 70a(5) property.21 In 
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Kolb the bankrupt argued that the annual-leave credit was "at most a contingent 
interest” at the time his petition in bankruptcy was filed.22 This argument may 
have set up a straw man for the court. Because the statute provides for payment 
of the vacation credit in the event a federal employee retires23 or dies24 25 26 before 
taking his vacation, receipt of the pay was guaranteed. Further, the monetary 
amount represented by the vacation credit at the time of the petition was defi
nite.2-’ Since only the date on which the pay would actually be acquired was "con
tingent,” it is not surprising that the Kolb court rejected this argument.28

tion credit in the event an employee’s service terminated before he took his vacation, awarded 
the trustee that portion of a bankrupt waitress' vacation pay which could have been obtained 
had her employment ended on the date she filed her petition in bankruptcy.

22 356 F.2d at 271.
23 5 U.S.C.A. § 5551(a) (Special Supp. 1966).
24 5 U.S.C.A. § 5583 (Special Supp. 1966).
25 Federal employees receive annual leave with regular pay according to the following 

schedule: employees with less than three years of service receive one-half day for each biweekly 
pay period; those with three but less than fifteen years service receive three-fourths day for each 
two-week period; those with fifteen or more years of service receive one day for each biweekly 
period. 5 U.S.C.A. § 6303(a) (Special Supp. 1966).

26 356 F.2d at 272.
27 382 U.S. at 379, discussed in Kolb, 356 F.2d at 271.
28 It is true that other courts have reached a conclusion similar to that of the Kolb 

court on the question of vacation pay. See notes 19-20 supra. Since these decisions dealt 
with labor law and priority of employee claims, they may well turn on policies not present in 
bankruptcy law. With this perspective, it would seem that an independent analysis of the 
question in the light of the particular purposes of the Bankruptcy Act was necessary.

29 Before the Lump-Sum Act [58 Stat. 845 (1944), as amended, 5 U.S.C.A. §§ 5551, 
6306 (Special Supp. 1966)] it was the practice to allow employees to go on leave 
a sufficient time before the date of retirement or resignation to use up their annual 
leave. The lump-sum payment provision was in part designed to eliminate the 
delays in filling key positions, costly earning of "leave on leave,” and the granting 
of unwarranted additional service credit for retirement and salary step increases dur
ing lengthy terminal-leave periods which resulted from this practice.

Letter From Philip Young, Chairman of the Civil Service Commission, to the Hon. Frank 
Carlson, Chairman of the House Committee on Post Office and Civil Service, in 1953 U.S. 
Code Cong. & Ad. News 1792.

Where no collective-bargaining agreement provides for vacation-pay rights there may be 
a question whether upon ending employment the employee is entitled to the value of the 
vacation time credit he has accumulated. See Annot., 91 A.L.R.2d 1078, 1085-88 (1963).

It is questionable whether the contingency of acquisition of vacation pay 
should be determinative under section 70a(5). As the Kolb court recognized, the 
Supreme Court held in Segal v. Rochelle that "an interest is not outside its reach 
because it is novel or contingent . . . ,”27 Yet a fair application of Segal's reason
ing to Kolb’s facts would seem to require a different result. While the refund 
involved in Segal was clearly rooted in the prebankruptcy past, the annual-leave 
payment in Kolb was entangled in the postbankruptcy future.

The Kolb opinion is deficient for never grappling with the economic realities 
present in the problem.28 A vacation is an integral part of the regular work year 
for most employees. Isolation of the vacation period, even where a survivability 
or severance clause is present,29 overlooks the role vacations play in maintaining 
employee morale and efficiency on the job, he., during the postbankruptcy period. 
Payment for vacation time is necessary if this period is to provide something more 
than a hollow benefit for employees relying on a regular paycheck. The difficulty 
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involved in obtaining the vacation pay in Kolb underscores this failure to view the 
problem pragmatically. The trustee in bankruptcy must wait until the bankrupt 
chooses—indeed, can afford—to take his vacation before the pay can be confis
cated. Although this problem could be resolved by a compromise settlement, 
possibly in the nature of a "wage earners’ plan,”30 the additional problem of possi
ble diminution of the bankrupt’s motivation for diligence in his government job 
seems unanswerable.31

30 Wage earners’ plans are covered by the Bankruptcy Act, ch. 13, added by Chandler 
Act, 52 Stat. 930 (1938), as amended, 11 U.S.C. §§ 1001-86 (1964). A provision for com
promises is found in § 27 of the Bankruptcy Act, 30 Stat. 553 (1898), as amended, 11 U.S.C. 
§ 50 (1964). In the Matter of Albert-Harris, Inc., 213 F. Supp. 602, 608 (N.D. Ohio 1961), 
aff’d per curiam, 313 F.2d 447 (6th Cir. 1963); see Drexel v. Loomis, 35 F.2d 800 (8th Cir. 
1929). The traditional application of this section is limited to instances where the amount 
of the claim is undeterminable or where its validity or collectibility is in doubt. See Annot., 
94 A.L.R.2d 647 (1964).

The court’s ordering the bankrupt to take an immediate vacation, a possibility merely sug
gested by the concurring opinion, seems unworkable. Aside from possible constitutional dif
ficulties under the thirteenth amendment, this order would unduly interfere with the opera
tions of his employer, the United States Government. The time for taking annual leave is 
ultimately within the discretion of the head of the particular government department. 5 
U.S.C.A. § 6302(d) (Special Supp. 1966); see Hurlburt v. United States, 30 Ct. Cl. 16 (1895). 
Leave not taken in one year is accumulated for use in succeeding years, but the total may not 
exceed thirty days. Annual and Sick Leave Act of 1951, 5 U.S.C.A. § 6034(a) (Special Supp. 
1966). Quaere, can the bankrupt in fact defeat the claim by not taking a vacation until he has 
earned the thirty days plus that time claimed under the bankruptcy estate? Courts would 
probably have no difficulty in holding that the vacation actually taken represents those days 
first accumulated.

31 On this ground courts have held that public policy proscribes the assignment of the 
unpaid wages of a fiduciary, such as a court-appointed trustee, where he was still employed 
in this task. Lockhart v. Mittlemann, 123 F.2d 703 (2d Cir. 1941); Fischer v. Liberty Nat’l 
Bank & Trust Co., 61 F.2d 757 (2d Cir. 1932), cert, denied, 288 U.S. 611 (1933).

32 See In re Baudouine, 96 Fed. 536 (S.D.N.Y. 1899), rev’d on other grounds, 101 Fed. 
574 (2d Cir. 1900). The court stated: "A discharge in bankruptcy upon any other condition 
than the complete appropriation of every known asset legally available to creditors, would be 
not only a glaring wrong to creditors but contrary to every conception of a just system of 
bankruptcy.” Id. at 539. Even with a liberal interpretation of the "property” provision 
creditors seldom receive much return on their claims. Only 13% of the straight bankruptcy 
cases are "asset” cases in which there is something for creditors. Even in these cases general 
creditors recover only an average of eight cents on the dollar. Countryman, The Bankruptcy 
Boom, 77 Harv. L. Rev. 1452, 1453-54 (1964).

In refusing to consider the practical relationship between vacation pay and the 
prebankruptcy period, the Kolb court may have indicated its unwillingness to con
strue section 70a(5) as an aid to a bankrupt. While there may be justification 
for favoring creditors where the question is close,32 such a result presupposes that 
an examination into the practical nature of the property at time of filing has 
proved to be inconclusive. The Kolb court’s simplistic approach seems to risk 
overemphasizing creditor protection while giving the bankrupt something less 
than the 'fresh start” required by the Bankruptcy Act.



364 The Georgetown Law Journal [Vol. 55: 364

CONSOLIDATIONS AND MERGERS—INJUNCTIONS—ALL
WRITS ACT—FTC Has Standing To Seek, and Courts of 
Appeals Can Grant, Preliminary Injunctive Relief To 
Ensure Effective Appellate Enforcement of Divestiture 
Order. FTC v. Dean Foods Co., 384 U.S. 597 (1966).

Bowman Dairy Company and Dean Foods Company, respectively the second 
and third largest distributors of packaged milk in the Chicago area, proposed a 
merger which would have effected the disappearance of Bowman, giving Dean 
Foods twenty-three percent of the Chicago packaged milk market. After execu
tion of the purchase agreement the Federal Trade Commission issued a com
plaint1 challenging the merger as violating Section 7 of the Clayton Act,2 and peti
tioned the Seventh Circuit for a preliminary injunction pending agency deter
mination of the merger’s legality.3 The petition was dismissed on the ground the 
FTC had no authority to institute proceedings for relief pendente lite.4 The 
Supreme Court reversed. Held, the FTC had standing to seek, and courts of ap
peals could grant, preliminary injunctive relief to ensure effective appellate en
forcement of a divestiture order.5

1 Prior to the issuance of the complaint or the execution of the purchase agreement, repre
sentatives of Dean Foods had been advised by the FTC’s Division of Mergers that it would 
recommend issuing a complaint. Brief for Petitioner (FTC), p. 3.

2As amended, 64 Stat. 1125 (1950), 15 U.S.C. § 18 (1964).
3 The FTC claimed that unless the action of the parties was stayed during agency review of 

the acquisition, it would be faced with a fait accompli if the merger were held illegal. The 
Commission argued that restoration of Bowman Dairy to competitive status would be practi
cally impossible after the complete commingling of its assets and goodwill with Dean Foods’.

4 The opinion of the Seventh Circuit is unreported.
5 FTC v. Dean Foods Co., 384 U.S. 597 (1966) (Clark, J.; Fortas, Harlan, Stewart, and 

White, JJ., dissenting). Subsequent to the Supreme Court’s decision an FTC hearing examiner 
found that the failing-company doctrine required dropping the complaint against the merger 
despite statistics showing that the combination would have caused undue concentration. This 
finding indicates that even if the Dean Foods merger had failed, Bowman Dairy would have 
liquidated piecemeal and disappeared as a competitive entity. 3 Trade Reg. Rep. 5 17682 
(FTC Sept. 19, 1966). However, the Commission reversed. 3 Trade Reg. Rep. 5 17357 (FTC 
Nov. 14, 1966).

6 Clayton Act § 15,38 Stat. 730 (1914), as amended, 15 U.S.C. § 25 (1964).
7 These bills are listed in the Dean Food Company brief. Brief for Respondent, p. 3L 

The mere fact that none of the bills were passed into law does not necessarily indicate a con
gressional intent to withhold such power from the Commission. Cf. Scripps-Howard Radio, 
Inc. v. FCC, 316 U.S. 4, 11-13, 15 (1942). But in view of the large number of bills intro
duced and the Commission’s strong argument for the necessity of injunctive power, this infer
ence from congressional inaction does have some plausibility.

The Dean Foods decision adds a significant weapon to the FTC’s enforcement 
arsenal. Under prior law, only the Department of Justice was empowered to seek 
preliminary injunctive relief in government-instituted actions challenging the le
gality of an acquisition, and then only in the district courts.6 The FTC had long 
sought legislation enabling it to issue preliminary injunctions staying mergers or 
to seek such relief from the district courts.7 Of the thirty-seven bills seeking such 
powers, none was passed despite the urgings of FTC spokesman that additional 
legislation was required if mergers were to be stayed pending a determination of 
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their legality by the FTC.8 Congressional inaction in this area takes on impor
tance in light of the fact that Congress has granted the Commission power to seek 
preliminary relief in its regulation of other areas where inherent agency delay 
would otherwise result in irreparable public harm.9 In like fashion, other regula
tory agencies have been granted explicit statutory power to seek preliminary in
junctions staying allegedly illegal conduct pending final agency adjudication.10 
Most significantly, other expansions of the FTC’s antimerger enforcement power, 
in contrast to the present instance, have come about by explicit congressional 
proviso.11

8 Hearings Before the Antitrust Subcommittee of the House Committee on the Judiciary,
87th Cong., 1st Sess., ser. 5, at 85-86 (1961) (comments of Chairman Dixon); Hearings Be
fore the Antitrust Subcommittee of the House Committee on the Judiciary, 84th Cong.. 2d 
Sess., ser. 15, at 28 (1956) (remarks of then-Chairman Gwynne); Hearings Before the Sub
committee on Antitrust and Monopoly of the Senate Committee on the Judiciary, 84th Cong., 
2d Sess., ser.------ , at 465 (1956) (remarks of then-Chairman Gwynne). See also Dixon, Re
cent Developments in Federal Trade Commission Enforcement, 18 A.B.A. SECTION Anti
trust L. 107, 114 (1961); Kintner, The Federal Trade Commission in 1960—Apologia Pro 
Vita Nostra, 1961 Antitrust L. SYMPOSIUM 21, 41.

Further, commentators have stated that, under the Clayton Act, the Commission was with
out power to seek preliminary relief. Note, Preliminary Relief for the Government Under 
Section 7 of the Clayton Act, 79 Harv. L. Rev. 391, 403-04 (1965); Note, Preliminary In
junctions and the Enforcement of Section 7 of the Clayton Act, 40 N.Y.U.L. REV. 771, 783-84 
(1965); Comment, 32 N.Y.U.L. Rev. 1297 passim (1957).

9 Congress has granted the FTC the power to seek preliminary relief pendente lite to stop 
alleged false advertising relating to food, drugs, cosmetics, and devices. Federal Trade Com
mission Act § 13(a), 52 Stat. 115 (1938), 15 U.S.C. § 53(a) (1964). The need for power to 
take immediate action in these areas is obvious. For statutory authorin' in a similar vein, see 
Fur Products Labeling Act, 65 Stat. 180 (1951), 15 U.S.C. § 69g(b) (1964); Wool Products 
Labeling Act, 54 Stat. 1131 (1940), 15 U.S.C. § 68e(b) (1964); Textile Fiber Products Iden
tification Act, 72 Stat. 1721 (1958), 15 U.S.C. § 70(f) (1964). All these statutes specify the 
district court as the appropriate forum for preliminary relief.

10 See Securities Act of 1933, § 20, 48 Stat. 86, as amended, 15 U.S.C. § 77t(b) (1964) 
(SEC); Federal Trust Indenture Act § 321, 53 Stat. 1174 (1939), 15 U.S.C. § 77uuu(a) (1964) 
(SEC); Securities Exchange Act of 1934, § 21(e), 48 Stat. 900, 15 U.S.C. § 78u(e) (1964) 
(SEC); Public Utility Holding Company Act § 314, 49 Stat. 831 (1935), 15 U.S.C. § 79r(f) 
(1964) (SEC); Federal Power Act § 314, 49 Stat. 861 (1935), as amended, 16 U.S.C. § 
825m(a) (1964) (FPC); Atomic Energy Act § 16, 60 Stat. 773 (1946), as amended, 68 Stat. 
959 (1954), 42 U.S.C. § 2280 (1964) (AEC). It should again be noted that, in each of the 
above instances, the agency is directed to seek preliminary relief in the district court.

11 Prior to 1938, FTC cease and desist orders issued under § 5 of the Federal Trade Com
mission Act, ch. 311, § 5, 38 Stat. 719 (1914), or § 11 of the Clayton Act, ch. 323, § 11, 38 
Stat. 734 (1914), had no binding effect per se and could be disregarded at the whim of the party 
ordered to cease and desist. To enforce compliance the Commission had to ask the Justice 
Department to institute action to obtain a court order enforcing the FTC ruling. The Wheeler- 
Lea Amendments gave binding effect to FTC orders sixty days after a final order was entered 
and permitted the agency itself to petition a court of appeals for enforcement. 52 Stat. Ill 
(1938), 15 U.S.C. § 45(c) (1964). The same finality was given to FTC orders in § 7 Clayton 
Act cases by the Finality Act of 1959. 73 Stat. 243, as amended, 15 U.S.C. § 21 (1964).

A further statutoiy addition to the FTC’s enforcement powers came in 1950 with a sub
stantive extension of § 7 of the Clayton Act which previously had only prohibited the acquisi
tion by one corporation "of the whole or any part of the stock or other share capital of another 
corporation . . . .” 38 Stat. 732 (1914). This limitation had provided an easy escape from 
§ 7 for an acquiring corporation which bought up the physical assets of another corporation 
instead of its stock, a procedure the Supreme Court had sanctioned. FTC v. Western Meat 
Co., 272 U.S. 554, 561 (1926). Further crippling judicial construction had come in 1934, 
when the Court held that even where an illegal acquisition of stock was involved and divesti
ture proceedings had been instituted, the dissolution of the holding corporation and the trans-
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Failing to obtain a congressional authorization to seek injunctions, the Com
mission sought judicial recognition of its standing to seek such preliminary relief 
under the All Writs Act.* 12 The scope of the All Writs Act has been steadily 
widened. Early cases held that federal courts of appeals could issue extraordinary 
writs to protect their potential appellate jurisdiction over district courts.13 Ini
tially, at least, the use of such extraordinary writs was reserved for extraordinary 
cases,14 15 courts holding that the writ was not intended to foster piecemeal ap
peals.10 For example, use of such writs has been accepted when an interlocutory 
order of a district court would otherwise render appellate review impossible.16 
The All Writs Act was later extended to protect the supervisory power of courts 
of appeals over district courts,17 and has been used to correct erroneous behavior of 

fer of the securities to a newly formed dummy ousted the FTC of jurisdiction to order divesti
ture under § 7. Arrow-Hart & Hegeman Elec. Co. v. FTC, 291 U.S. 587, 596 (1934). The 
1950 Celler-Kefauver Anti-Merger Act amendment to the Clayton Act closed the above two 
loopholes and authorized the Commission to issue cease and desist orders against such acquisi
tive techniques. 64 Stat. 1125 (1950), 15 U.S.C. § 18 (1964).

While Congress has usually remedied inadequacies in the FTC’s enforcement powers by 
explicit statutory grant, it has been indicated that the Commission’s powers under the 
Clayton Act should not be thwarted because lawmakers did not attempt to provide "with a 
meticulous precision how the Commission should proceed in every contingency that might 
arise.” Arrow-Hart & Hegeman Elec. Co. v. FTC, supra at 606. (Stone, J., joined by Hughes, 
C.J., Brandéis and Cardozo, J J., dissenting). To avoid leaving the FTC unable to enforce the act, 
federal courts have strained the language of the Clayton Act to do what they considered Con
gress ought to have done. For example, the Second Circuit held the Commission had sub
poena power under the Clayton Act where it was doubtful that statutory language per se 
granted it. FTC v. Rubin, 245 F.2d 60 (2d Cir. 1957), reversing 145 F. Supp. 171 (S.D.N.Y. 
1956); see Comment, 32 N.Y.U.L. Rev. 1292, 1294 (1957). But see In re Chappell & Co., 
201 F.2d 343 (1st Cir. 1953).

[OJur authority to issue a writ under the so-called all-writs section . . . should be 
very cautiously exercised; lest we lay outselves open to the charge of reaching out 
for a jurisdiction which we may think it too bad Congress has not seen fit to confer 
—this under the pretext of acting in aid of an appellate jurisdiction elsewhere 
granted to us.

Id. at 345. Justice Goldberg has stated that "if antitrust procedures are to be changed, the 
changes should derive not from a plausible construction of codified provisions, but from delib
erate, explicit congressional action.” United States v. FMC Corp., 84 Sup. Ct. 4, 7 (Goldberg, 
Circuit Justice, 1963).

12 28 U.S.C. § 1651(a) (1964). "The Supreme Court and all courts established by Act of 
Congress may issue all writs necessary or appropriate in aid of their respective jurisdictions 
and agreeable to the usages and principles of law.” Ibid.

13 See Roche v. Evaporated Milk Ass’n, 319 U.S. 21, 24 (1943); McClellan v. Carland, 
217 U.S. 268, 279 (1910); Barber Asphalt Paving Co. v. Morris, 132 Fed. 945, 953-54 (8th 
Cir. 1904).

14 See Platt v. Minnesota Mining & Mfg. Co., 376 U.S. 240, 245 (1964); Bx parte Fahey, 
332 U.S. 258, 260 (1947); Roche v. Evaporated Milk Ass’n, 319 U.S. 21, 26 (1943).

15 United States v. FMC Corp., 84 Sup. Ct. 4 (Goldberg, Circuit Justice, 1963); United 
States Alkali Export Ass’n v. United States, 325 U.S. 196, 202-03 (1945); Roche v. Evap
orated Milk Ass’n, 319 U.S. 21, 30 (1943).

]6See, e.g., In re Josephson, 218 F.2d 174, 180-81 (1st Cir. 1954); United States v. 
United States Dist. Court, 206 F.2d 303, 306-07 (9th Cir. 1953); cf. Olnick & Sons v. Demp
ster Bros., 365 F.2d 439 (2d Cir. 1966).

17 Schlagenhauf v. Holder, 379 U.S. 104, 109-12 (1964); La Buy v. Howes Leather Co., 
352 U.S. 249 (1957); Black v. Boyd, 248 F.2d 156, 159-60 (6th Cir.), modified, 249 F.2d 
441 (6th Cir. 1957).
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lower federal courts even where preclusion of appellate review was not threat
ened.18

18 See, e.g., Texaco, Inc. v. Chandler, 354 F.2d 655 (10th Cir. 1965), cert, denied, 383 
U.S. 936 (1966) (mandamus ordering prejudiced judge to disqualify self); Davis v. Board of 
School Comm’rs, 322 F.2d 356 (5th Cir.), cert, denied, 375 U.S. 894 (1963) (trial court re
quired to grant injunction). One court of appeals has held that the act was available to 
appellate courts whenever a "grave miscarriage of justice" would ensue. The court issued a 
writ of prohibition directing the district court to withdraw its discovery order compelling 
appellant, plaintiff in a breach of warranty action, to disclose the secret formula of its prod
uct, one component of which—manufactured by the defendant in the warranty action—was 
alleged to be defective. The court, admitting that the presence of the discovery order in 
no way jeopardized its appellate jurisdiction, claimed that no "cause celebre" was needed 
before an extraordinary writ would issue under the All Writs Act. Hartley Pen Co. v. 
United States Dist. Court, 287 F.2d 324, 328 (9th Cir. 1961). Other courts have disagreed 
with the thesis that the act is a roving commission to do good. See In re Sylvania Elec. 
Prods., Inc., 220 F.2d 423, 424 (1st Cir. 1955); In re Josephson, 218 F.2d 174, 177 (1st 
Cir. 1954).

19 Clayton Act § 11(c), 38 Stat. 734 (1914), as amended, 72 Stat. 943 (1958), 15 U.S.C. 
§ 21(c) (1964). In other contexts, the Court has ruled that when Congress has established a 
specific statutory scheme for appellate review, courts cannot use the All Writs Act to circum
vent the statutory conditions requisite to the attachment of that appellate jurisdiction. See 
Parr v. United States, 351 U.S. 513, 520-21 (1956); Bankers Life & Cas. Co. v. Holland, 346 
U.S. 379, 382-83 (1953); Roche v. Evaporated Milk Assn, 319 U.S. 21, 30 (1943). At 
least one court, faced with a similarly worded statute, rejected the argument that appellate 
jurisdiction attaches at initiation of agency action. Thompson Prods., Inc. v. NLRB, 133 F.2d 
637, 639 (6th Cir. 1943).

20 384 U.S. at 606.
21 See notes 9-10 supra and accompanying text.

Dean Foods took this gradual expansion of the scope of the All Writs Act one 
step further by applying it to protect potential jurisdiction of a court of appeals 
to review administrative action. Analogizing to appellate jurisdiction over dis
trict courts which attaches when a complaint is first filed, the Court ruled that a 
court of appeals’ power to review agency action attached with the commencement 
of action by that agency. The analogy is rather strained in view of the clear 
stipulation of the Clayton Act that appellate jurisdiction over FTC action does not 
attach until the Commission enters a final order.19 Nevertheless this ratiocination 
permitted the Court to use the act to empower courts of appeals to issue extra
ordinary writs not only to protect the existence of jurisdiction to review agency 
action, but to insure the practical effectuation of this power.

Having decided that courts of appeals were the appropriate forum to grant 
preliminary relief sought in Dean Foods, the Court found that, a fortiori, "it 
would stultify congressional purpose to say that the Commission did not have the 
incidental power to ask the courts of appeals to exercise their authority . . . .”20 
This reasoning inverts the normal process of first deciding whether the party seek
ing relief has standing and only then considering whether a given forum can grant 
the relief sought. While the policy basis of the Court’s decision is clear, the legal 
articulation of the opinion is not logically satisfying. Moreover, given that Con
gress has expressly conferred power to seek preliminary relief in other in
stances,21 the "incidental power’’ theory is less than suasive. Further, the reverse 
logic the Court employs does not overcome the reasoning of the only previous
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case in point, FTC v. International Paper Co.:22 that the principle of expressio 
unius denies the FTC the power it sought here.23

22 241 F.2d 372 (2d Cir. 1956) (per curiam), 46 Geo. L.J. 190 (1957), 32 N.Y.U.L. 
Rev. 1297 (1957). As in Dean Foods, the FTC petitioned the court of appeals for a pre
liminary injunction to stay the consummation of a merger which, once completed, could not 
have been unscrambled by divestiture. The FTC argued that power to grant such relief re
sided in the court of appeals under the All Writs Act. The court dismissed the petition, 
holding that the specific, detailed provisions of the Clayton Act providing for injunctive 
relief "imply that the Commission itself is not authorized to do so,” and that congressional 
omission of FTC enforcement powers could not be circumvented by the mechanism of 
the All Writs Act. 241 F.2d at 373.

In support of its International Paper argument seeking the injunction, the FTC cited 
Board of Governors v. Transamerica Corp., 184 F.2d 311 (9th Cir.) (per curiam), cert, 
denied, 340 U.S. 883 (1950). In that case, an injunction was granted at the behest of the 
Federal Reserve Board under the All Writs Act rationale to maintain the status quo pending 
the outcome of the Board’s hearing concerning the legality of a proposed acquisition by 
one bank of another’s stock. Prior to the Celler-Kefauver Anti-Merger Act amendment to 
the Clayton Act, 64 Stat. 1125 (1950), 15 U.S.C. § 18 (1964), see note 11 supra, cases held 
that the Clayton Act was inapplicable to the acquisition of physical property rather than 
stock. FTC v. Western Meat Co., 272 U.S. 554 (1926). In the Transamerica case, decided 
before the amendment, the bank whose acquisition of another’s stock was under investigation 
sought to acquire the assets of the other bank when its acquisition of stock was challenged, 
thereby effectuating its plan and ousting the Federal Reserve Board—and therefore the re
viewing court—of jurisdiction. The court in Transamerica, then, was faced with actual ouster 
of its jurisdiction, which was not the case in International Paper or Dean Foods. See Note, 
79 Harv. L. Rev. 391, 405 (1965); Comment, 32 N.Y.U.L. Rev. 1297, 1299-1300 (1957).

23 241 F.2d at 373. The Second Circuit’s application of expressio unius in International 
Paper has been criticized as overly rigid. JAFFE, JUDICIAL Control of ADMINISTRATIVE 
Action 676 (1965).

21 Clayton Act § 11(b), 38 Stat. 734 (1914), as amended, 64 Stat. 1127 (1950), 15 U.S.C. 
§ 21(b) (1964).

25 See, e.g., United States v. General Elec. Co., 115 F. Supp. 835, 871 (D.N.J. 1953). 
See also Celler, The Trial Court’s Competence to Pass Upon Divestiture Relief, 10 ANTI
TRUST Bull. 693, 695 (1965).

26 See Comment, Aspects of Divestiture as an Antitrust Remedy, 32 Fordham L. REV. 
135, 143 (1963). See also Van Cise, Limitations Upon Divestiture, 19 Geo. Wash. L. 
Rev. 147 (1950). A majority of the Attorney General’s National Committee To Study the 
Antitrust Laws treated divestiture relief as exceptional. Att’y Gen. Nat’l Comm. ANTI
TRUST Rep. 355 (1955). But see Celler, supra note 25, at 694.

27 Recently the Sixth Circuit refused to enforce divestiture and to protract litigation 
already in its ninth year, upholding the 1957 acquisition of Clorox Chemical Company by 
Proctor & Gamble. Proctor & Gamble v. FTC, 358 F.2d 74 (1966). But see United States 
v. Von’s Grocery Co., 384 U.S. 270 (1966). In Von’s the Supreme Court ordered divesti
ture although there was a six-year delay between the consummation of the merger and the 
Court’s decree of divestiture.

28 Pillsbury Food Company was ordered by the FTC to divest itself of Ballard & Ballard 

Leaving aside the possible weaknesses of the Court’s rationale, it is clear that 
Dean Foods will have a tremendous impact upon future merger planning. Before 
this decision, the FTC was powerless to stay even a patently illegal merger until 
its final order was entered, at which time divestiture of the already merged con
cerns was the Commission’s only sanction.24 Divestiture, while theoretically al
ways available, is often impractical25 and is considered by some authorities as an 
extraordinary antimerger weapon.2® Divestiture has been so complicated and has 
taken so long to accomplish that a court reviewing an agency order27 or the agency 
itself28 has been known to discontinue the proceeding. Parties to a clearly illegal 
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merger before Dean Foods could, in the time between the complaint and final 
order of the FTC, consummate an acquisition, commingling the assets of the par
ticipants to such a degree that subsequent restoration of separate competitive enti
ties would be impossible. In short, unless the Department of Justice inter
vened, any company bent upon acquisition of another could probably present the 
FTC with a jait accompli-^

Under Dean Foods the FTC can discourage a suspect merger by suspending all 
action of the parties during the complaint-to-order period. Because timing can be 
of the essence, the mere threat of an injunction may spell the merger’s death.29 30 
Moreover, the disposition of a petition for a preliminary injunction has often had 
the effect of an adjudication on the merits: the Justice Department abandoning 
its challenge of the transaction if it lost, the corporation abandoning merger plans 
if the Government won the injunction.31 The full import of the decision cannot 
be ascertained until the Court lays down requisites the FTC must meet to get an 
injunction, although a certain amount of guidance can be drawn by inference from 
extant statutory provisions. The Clayton Act authorizes the grant of injunctive 
relief at the instance of either the Justice Department32 or a private individual.33 
While evidence of a section 7 violation must be shown by both, only the private 
suitor need prove irreparable harm.34

Company and American Home Foods, Inc. Upon appeal of the order and remand by the 
court to the FTC, that agency abandoned attempts to effect divestiture. The case was then 
fourteen years old. Wall Street Journal, April, 1, 1966, p. 20, col. 2.

29 It is hard to see why this state of affairs could not be forestalled by petition of the 
Justice Department for a preliminary injunction, which the Clayton Act specifies as a rem
edy. Section 13, 38 Stat. 736 (1914), as amended, 15 U.S.C. § 25 (1964).

39 The spokesman for one company said that " 'any time the Government chooses to 
challenge’ a merger between sizable competitors, the merger 'is going to be a dead duck 

Wall Street Journal, June 23, 1966, p. 13, col. 1. Challenge of a merger by the 
FTC has had this effect in the past. A shareholder-approved merger between Fanny Farmer 
Candy Shops, Inc. and W. R. Grace & Company was not consummated on schedule because 
of the instigation of an FTC investigation. Wall Street Journal, June 15, 1966 p. 2, col. 2. 
Spokesmen for Dean Foods Company had said that should the Seventh Circuit take jurisdic
tion of the petition for preliminary injunction, Dean would retreat from the merger. Wall 
Street Journal, Jan. 7, 1966, p. 4, col. 3. That challenge alone can kill a merger has been 
admitted by a Commissioner of the FTC. See Elman, The Need for Certainty and Predic
tability in the Application of the Merger Law, 40 N.Y.U.L. Rev. 613, 614-15 (1965).

31 Note, Preliminary Injunctions and the Enforcement of Section 7 of the Clayton Act, 
40 N.Y.U.L. Rev. 771-72 (1965).

32 Clayton Act § 15, 38 Stat. 736 (1914), as amended, 15 U.S.C. § 25 (1964).
33 Clayton Act § 16, 38 Stat. 737 (1914), as amended, 15 U.S.C. § 26 (1964).
34 Section 16 of the Clayton Act provides that a private party is entitled to injunctive

relief "when and under the same conditions and principles as injunctive relief against threat
ened conduct that will cause loss or damage is granted by courts of equity Ibid.

35 The Court’s basis for authorizing the issuance of an injunction—preservation of ef
fective appellate review—would logically dictate that there be present some irreparable harm 
threatening that jurisdiction.

Most probably the FTC, like the Department of Justice, will be able to obtain 
an injunction upon the showing of a Clayton Act violation alone.35 There are 
presently three tests for determining the quantum of evidence necessary for the 
Attorney General to meet this burden. The most liberal requires that the action 
sought to be enjoined raise serious and substantial questions of Clayton Act viola-
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tions.36 Another would require that the FTC show a reasonable probability of 
later success on the merits.37 The most stringent standard requires clear prob
ability of success on the merits.38 Meeting any of these tests has been rendered 
easier by recent Supreme Court decisions which make almost any horizontal 
merger between competing companies of any decent size impossible.39

»6 Hamilton Watch Co. v. Benrus Watch Co., 206 F.2d 738, 740 (2d Cir. 1953).
37 Briggs Mfg. Co. v. Crane Co., 185 F. Supp. 177, 182 (E.D. Mich.), aff’d, 280 F.2d 

747 (6th Cir. I960).
38 United States v. FMC Corp., 218 F. Supp. 817, 823 (N.D. Cal.), appeal dismissed, 

321 F.2d 534 (9th Cir.), injunction denied, 84 Sup. Ct. 4 (Goldberg, Circuit Justice, 1963).
39 Recent cases have held that a mere numerical drop in the number of competitors may 

brand a merger in a given product line illegal. United States v. Von’s Grocery Co., 384 U.S. 
270 (1966). Moreover, those industries which have a history of increasing concentration 
are most amenable to charges of illegality, since it has been held that a history of mergers in an 
industry carries a strong presumption of illegality of any further consolidations, regardless 
of the relevant market used. United States v. Pabst Brewing Co., 384 U.S. 546 (1966). The 
current overriding judicial policy—i.e., that concentration is per se bad—seeks to nip such 
trends in the bud. See United States v. Philadelphia Nat’l Bank, 374 U.S. 321, 362 (1963). 
It has been observed that the Supreme Court would continue to validate FTC action arresting 
mergers if any basis for their being found anticompetitive could be shown. Fortas, Portents 
for a New Antitrust Policy, 10 Antitrust Bull. 41, 46-47 (1965). See generally Bison, 
The Von’s Merger Case—Antitrust in Reverse, 55 Geo. L.J. 201 (1966).

40 It is not the quantity of mergers being challenged that frightens businessmen. Last year, 
for instance, only 30 of 2,000 mergers were challenged by the FTC. Ways, Antitrust in an 
Era of Radical Change, Fortune, March 1966, p. 128. Rather, businessmen feel, the attitude 
of the Court, as exemplified in recent cases, see note 39 supra, is unrealistic and unrespon
sive to business needs. Wall Street Journal, June 23, 1966, p. 1, col. 6.

41 During 1953-1961, five preliminary injunctions were issued in § 7 cases at the instance 
of the Justice Department; in 1962-1964, there were eight. Note, Preliminary Injunctions 
and the Enforcement of Section 7 of the Clayton Act, 40 N.Y.U.L. Rev. 771, 772 n.9 (1965).

42 FTC Commissioner Philip Elman has warned that the Government should not be over
quick to discourage domestic mergers because it might affect the public welfare adversely, as 
well as injure the private industries involved. He points to the danger of frustrated companies 
being forced to merge with overseas concerns, aggravating the current balance of payments 
problem. Over-rigidity in the application of antitrust law may stunt economic growth, since 
many mergers aid the economy of an area, stabilize wages or profits in certain industries, 
and may even contribute to the national defense. Yet, indulging in the over-rigidity he 
decries, Commissioner Elman states that whenever such a merger would substantially lessen 
competition or tend toward monopoly, it cannot be exonerated because it serves some social 
or economic interest, congressional interest in the preservation of competition being para
mount. Elman, supra note 30, at 614-17. See also Fortas, supra note 39, at 46-49.

Dean Foods will undoubtedly deter many mergers in a business community 
already apprehensive over recent developments in antitrust law.40 The Justice 
Department’s increased use of the preliminary injunction41 can hardly make busi
nessmen sanguine about the prospects of their mergers going unchallenged now 
that the FTC is similarly armed. The weapon the Court has provided the FTC is 
powerful and must be used with restraint. Otherwise, discouragement of legiti
mate business consolidation just to prevent concentration might adversely affect 
not only private interest, but the public interest in orderly business development.42
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CONSTITUTIONAL LAW—ATTORNEY-CLIENT—COMPENSA
TION—Out-of-State Attorney Not Admitted to Practice 
in State or Federal Courts of New York May Recover 
Reasonable Value of Services Regarding Federal Claim. 
Spanos v. Skouras Theatres Corp., 364 F.2d 161, 168 (2d Cir. 1966) 
(en banc), cert, denied, 35 U.S.L. Week 3208 (U.S. Dec. 12, 1966).

Nick C. Spanos, a California attorney specializing in motion picture antitrust 
matters,1 was retained on behalf of certain corporations by George Skouras,2 who 
planned a suit against major movie producers for treble damages under the fed
eral antitrust laws.3 Spanos agreed to work on the suit in collaboration with 
Skouras’ New York attorneys for a contingent fee and a guarantee of at least 
15,000 dollars per year. Five years later, after learning that a settlement had been 
made with two of the prospective defendants, Spanos demanded his contingent 
fee. The corporations discharged him without payment on the ground that the 
contract was illegal since Spanos was not licensed to practice in New York State 
under Section 270 of the Penal Law4 and had not been admitted pro hac vice in 
the federal court.5 Spanos sued and recovered the reasonable value of his ser
vices in the federal district court.6 The United States Court of Appeals for the 
Second Circuit, reconsidering en banc its earlier reversal,7 affirmed. Held, the de
fendants were estopped from asserting the illegality of the contract; under the 
fourteenth amendment, no state can proscribe a citizen’s privilege to engage an 
out-of-state lawyer to assist a local attorney in a federal claim or defense.8

1 The district court considered Spanos a specialist, relying on the facts that he had written 
a law school thesis on antitrust problems in the motion picture industry, had won a million- 
dollar motion picture antitrust suit, and had practiced in the field since 1949. Spanos v. 
Skouras Theatres Corp., 235 F. Supp. 1, 3 (S.D.N.Y. 1964).

2 George Skouras ran a theatre chain through several corporations, including Skouras The
atres Corporation; Theatre and Cinema, Inc.; Philhamboro, Inc.; Youngstown Theatres Corpo
ration; and Modern Playhouse, Inc. Spanos’ reputation as an antitrust expert impressed George 
Skouras, who thereupon retained Spanos on behalf of these corporations.

3 Clayton Antitrust Act § 4, 38 Stat. 731 (1914), 15 U.S.C. § 15 (1964).
4 New York State requires that an attorney be admitted to its bar before he may practice 

law.
It shall be unlawful for any natural person to practice or appear as an attorney-at- 
law ... for a person other than himself in a court of record in this state or in any 
court in the city of New York ... or to hold himself out to the public as being en
titled to practice law . . . without having first been duly and regularly licensed and 
admitted to practice law in the courts of record of this state, and without having taken 
the constitutional oath ....

N.Y. PEN. Law § 270.
5 The district court rule allowing pro hac vice admission provides:

A member in good standing of the bar of any state, or of any United States district 
court, may upon motion be permitted to argue or try a particular cause in whole or 
in part as counsel or advocate. Only an attorney or proctor of this court may enter 
appearances for parties, sign stipulations or receive payments upon judgments, de
crees or orders.

S.D.N.Y. Gen. R. 3(c).
6 Spanos v. Skouras Theatres Corp., 235 F. Supp. 1 (S.D.N.Y. 1964) (Wyatt, J.).
7 Spanos v. Skouras Theatres Corp., 364 F.2d 161 (2d Cir. 1966) (Lumbard, C.J.; Smith, 

J.; Friendly, J., dissenting).
8 Spanos v. Skouras Theatres Corp., 364 F.2d 161, 168 (2d Cir. 1966) (en banc) (Friend
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Early in the development of the American legal profession, each state estab
lished its own procedure for regulating the practice of law.9 Generally the 
phrase "practice of law” has been broadly construed to mean acting in a repre
sentative capacity to protect, enforce, or defend legal rights and duties of another, 
and includes counseling, advising, and assisting in connection with those rights 
and duties.10 While rhe federal courts have the power to regulate practice before 

ly, J.; Lumbard, C.J., joined by by Smith, J., dissenting), cert, denied, 35 U.S.L. WEEK 3208 
(U.S. Dec. 12, 1966).

9 The legal profession has been regulated by the sovereign at least since the fifth and sixth 
centuries in Rome, where the opportunity to practice law was a privilege conferred by license 
of the state. Regulation was accomplished in England by a system in which the judiciary lim
ited the granting of licenses. Colonists in this country adopted the English regulatory system, 
but it broke down during the Civil War when it was felt that the practice of law should be 
open to all. The result was mischief, misconduct, and irresponsibility within the profession, 
and states stepped in with renewed regulation. See Bradwell v. Illinois, 83 U.S. (16 Wall.) 
130 (1872); Rhode Island Bar Ass’n v. Automobile Serv. Ass’n, 55 R.I. 122, 179 Atl. 139 
(1935); Pound, The Lawyer From Antiquity to Modern Times (1953); Vom Baur, 
Practice Before Administrative Agencies and the Unauthorized Practice of Law, 15 Fed. B.J. 
103-07 (1955).

In some jurisdictions state courts have the inherent power to regulate the practice of law. 
Brydonjack v. State Bar, 208 Cal. 439, 281 Pac. 1018 (1929); People ex rel. Chicago Bar Ass’n 
v. Goodman, 366 Ill. 346, 8 N.E.2d 941 (1937); Opinion of the Justices to the Senate, 289 
Mass. 607, 194 N.E. 313 (1935); Ayres v. Hadaway, 303 Mich. 589, 6 N.W.2d 905 (1942); 
Rhode Island Bar Ass’n v. Automobile Serv. Ass’n, supra-, see Rosenthal v. State Bar Examining 
Comm., 116 Conn. 409, 165 Atl. 211 (1933); Lowell Bar Ass’n v. Loeb, 315 Mass. 176, 52 
N.E.2d 27 (1943). See generally Dowling, The Inherent Power of the Judiciary, 21 A.B.A.J. 
635 (1935); Comment, 28 U. Chi. L. Rev. 162 (I960). A majority of the states recognize 
the power of the legislature to impose reasonable regulations upon the practice of law. E.g., 
Petition of Fla. State Bar Ass’n, 134 Fla. 851, 186 So. 280 (1938); James v. State, 61 Ga. App. 
860, 7 S.E.2d 398 (1940); In re Richards, 333 Mo. 907, 63 S.W.2d 672 (1933). In a few 
jurisdictions, including New York, the legislature has vested the courts with the power to regu
late law practice, but the courts can only act where expressly authorized by statute. See, e.g., 
State ex rel. Indianapolis Bar Ass’n v. Fletcher Trust Co., 211 Ind. 27, 5 N.E.2d 538 (1937); 
In re Bercu, 188 Misc. 406, 69 N.Y.S.2d 730 (Sup. Ct. 1947), rev’d on other grounds, 273 
App. Div. 524, 78 N.Y.S.2d 209 (1948), aff’d without opinion sub nom. In re New York 
County Lawyers’ Ass’n, 299 N.Y. 728, 87 N.E.2d 451 (1949); N.Y. JUDICIARY LAW § 90.

10 Denver Bar Ass’n v. Public Util. Comm’n, 154 Colo. 273, 391 P-2d 467 (1964); see
Fowler v. Wirtz, 236 F. Supp. 22 (D. Fla. 1964); In re Duncan, 83 S.C. 186, 189, 65 S.E. 
210, 211 (1909); In re Droker, 59 Wash. 2d 707, 370 P.2d 242 (1962). New York State 
has broadly construed § 270 of the Penal Law, quoted note 4 supra. One court stated that 
"counsel and advice, the drawing of agreements, the organization of corporations . . . have long 
been classed as law practice. . . . '[T]o practice means to do work . . . commonly and
usually done by lawyers . . . .” People v. Alfani, 227 N.Y. 334, 338-39, 125 N.E. 671, 673 
(1919). Another New York court held: "Whether a person gives advice as to New York 
law, Federal law, the law of a sister State, or the law of a foreign country, he is giving legal 
advice.” In re Roel, 3 N.Y.2d 224, 229, 144 N.E.2d 24, 26, 165 N.Y.S.2d 31, 35 (1957); 
accord, In re Bercu, supra note 9.

However, a few jurisdictions have held that a single act, as compared with continuing legal 
activity, would not be in violation of state regulations. Opinion of the Justices to the Senate, 
289 Mass. 607, 194 N.E. 313 (1935); see Childs v. Smeltzer, 315 Pa. 9, 171 Atl. 883 (1934). 
Contra, In re Baker, 8 N.J. 321, 85 A.2d 505 (1951). This theory was the basis of the district 
court’s opinion below. Spanos v. Skouras Theatres Corp., 235 F. Supp. 1,13 (S.D.N.Y. 1964). 
The district court relied heavily on Spivak v. Sachs, 21 App. Div. 2d 348, 250 N.Y.S.2d 666 
(1964). Spivak was subsequently reversed due to the improper reliance on the solitary-inci
dent doctrine. Spivak v. Sachs, 16 N.Y.2d 163, 168, 211 N.E.2d 329, 331, 263 N.Y.S.2d 953, 
956 (1965). The Appellate Division’s decision had been partly based on People v. Weil, 
237 App. Div. 118, 260 N.Y. Supp. 658 (1932), decided before the deletion of the words
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them,* 11 they have chosen to follow state procedures.12 When an out-of-state at
torney wishes to appear before a federal district court, he can nevertheless be in
sulated from state regulations13 by pro hac vice admission procedures. Such pro
cedures provide an effective means of regulating the legal profession while 
providing out-of-state attorneys access to the federal courts. With the tremendous 
expansion of federal law during the past thirty years,14 the legal profession has 
become so specialized15 16 that many lawyers practice federal law solely by giving 
advice to other lawyers preparing for, or in the midst of, litigation. Because 
pro hac vice admission is generally used only when attorneys are to appear before 
the court,10 an expert coming into a state merely to give legal advice runs the risk 
of violating state regulations. The problem that confronted the Second Circuit 
in Spanos was balancing the long-felt need for general regulation of the legal 

“to make it a business to practice law" by the 1939 amendments to § 270. N.Y. Sess. Laws 
1939, ch. 822, § 1.

11 Ex parte Secorobe, 60 U.S. (19 How.) 9 (1857); 28 U.S.C. § 1654 (1964).
12 1» re Disbarment of Isserman, 345 U.S. 286, 287 (1953); In re Dreier, 258 F.2d 68 

(3d Cir. 1958); In re Lavine, 126 F. Supp. 39 (S.D. Cal.), rev’d on other grounds sub nom. 
In re Los Angeles County Pioneer Soc’y, 217 F.2d 190 (9th Cir. 1954). But see Theard v. 
United States, 354 U.S. 278, 281 (1957).

13 Under the doctrine of preemption, an outgrowth of the supremacy clause, any state law 
which is incompatible with a federal scheme of legislation must yield to that federal law. Hill 
v. Florida, 325 U.S. 538 (1945); Sola Elec. Co. v. Jefferson Elec. Co., 317 U.S. 173 (1942); 
Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824). Since federal courts have established their 
own rules of admission pursuant to congressional authorization, see note 5 supra and accom
panying text, admission pursuant to federal rules preempts state regulatory power. Sperry v. 
Florida ex rel. Florida State Bar, 373 U.S. 379, 383-84 (1963).

14 Mr. Justice Stone, later Chief Justice, stated: "Perhaps the most striking change in the 
common law of this country, certainly in recent times, has been the rise of a system of adminis
trative law . . . .” Stone, "The Common Law in the United States, 50 Harv. L. Rev. 4, 16 
(1936). The advent of administrative agencies began with the establishment of the Interstate 
Commerce Commission. 24 Stat. 383 (1887), 49 U.S.C. § 11 (1964). Agencies began to 
increase in importance during the early 1900’s: Federal Reserve Act, ch. 6, 38 Stat. 251 (1913), 
as amended (codified in scattered sections of 12 U.S.C.); Federal Trade Commission Act, 38 
Stat. 717 (1914), as amended, 15 U.S.C. §§ 41-58 (1964). The great impetus in the devel
opment of the administrative agencies occurred during the New Deal. E.g., Securities Exchange 
Act, ch. 404, 48 Stat. 881 (1934), as amended (codified in scattered sections of 15 U.S.C.); 
National Labor Relations Act, ch. 372, 49 Stat. 449 (1935), as amended (codified in scat
tered sections of 29 U.S.C.); Communications Act of 1934, ch. 653, 48 Stat. 1064, as amended 
(codified in scattered sections of 15, 18, 46, 47 U.S.C.).

The development of federal law has not been restricted to the administrative field and has 
been evident in the enactment of varied social and criminal legislation. E.g., Civil Rights Act 
of 1957, 71 Stat. 634 (codified in scattered sections of 5, 28, 42 U.S.C.); Clayton Antitrust 
Act, ch. 323, 38 Stat. 730 (1914), as amended (codified in scattered sections of 5, 15, 18, 29 
U.S.C.); Kidnapping Act, 47 Stat. 326 (1932), as amended, 18 U.S.C. §§ 10, 1201-02 
(1964); National Motor Vehicle Theft Act, 41 Stat. 324 (1919), as amended, 18 U.S.C. §§ 
10, 2311-13 (1964); Social Security Act, ch. 531, 49 Stat. 620 (1935), as amended (codi
fied in scattered sections of 42 U.S.C.).

15 There have been numerous articles recognizing the increase in specialization in the legal 
profession. E.g., Cantrall, A Country Lawyer Looks at "Specialization,” 48 A.B.A.J. 1117 
(1962); Cheatham, The Growing Need for Specialized Legal Services, 16 Vand. L. Rev. 497 
(1963); Greenwood & Frederickson, Specialization in the Medical and Legal Professions, 5 
LAW. Off. Econ. & Man. 335 (1964); Tweed, The Changing Practice of Law: The Ques
tion of Specialization, 48 A.B.A.J. 423 (1962); Yegge, American Lawyer, 7976; A Clouded 
Crystal Ball, 52 A.B.A.J. 737 (1966).

16 Brief for the Ass’n of the Bar of the City of New York as Amicus Curiae, p. 2.



374 The Georgetown Law Journal [Vol. 55: 371

profession against the contemporary need for the unfettered practice of federal 
law.17

17 The Supreme Court called attention to the inadequate response given to specialization 
when it held that registered specialists could practice before federal agencies without compli
ance with state regulations. Sperry v. Florida ex rel. Florida State Bar, 373 U.S. 379, 385 
(1963). The Supreme Court has not extended this rule beyond the federal agencies. Sim
ilarly, the Pennsylvania Supreme Court refused to extend this reasoning, and held that admis
sion to practice before a federal district court does not give the person the right to practice 
generally within the district without being a member of state bar. Ginsburg v. Korvak, 392 
Pa. 143, 139 A.2d 899, appeal dismissed per curiam, 385 U.S. 52 (1958); see 72 Harv. L. 
Rev. 580 (1959); 107 U. Pa. L. Rev. 404 (1959).

An analogous problem of the practice of law before federal agencies by laymen has also 
been a focal point of considerable discussion. See Bennett, Non-Lawyer and the Practice of 
Law Before State and Federal Agencies, 46 A.B.A.J. 705 (I960); Robinson, Appearances by 
Laymen in a Representative Capacity Before Administrative Bodies, 5 Law & CONTEMP. PROB. 
89 (1938); Vom Baur, Practice Before Administrative Agencies and the Unauthorized Prac
tice of Law, 15 Fed. B.J. 103 (1955); Note, The Unauthorized Practice of Law by Laymen 
and Lay Associations, 54 Calif. L. Rev. 1331 (1966).

18 364 F.2d at 169- A contract which may be lawfully performed at the time of the ex
ecution is treated as a legal bargain, even if later performed unlawfully. Cochran v. Burdick, 
63 App. D.C. 150, 70 F.2d 754, cert, denied, 293 U.S. 561 (1934); Arlington Hotel Co. v. 
Ewing, 124 Tenn. 536, 138 S.W. 954 (1911). Illegal performance may nevertheless fore
close court enforcement. E.g., Associated Press v. Taft-Ingalis Corp., 340 F.2d 753 (6th Cir.), 
cert, denied, 382 U.S. 820 (1965); Cryion Steel Co. v. Globus, 185 F. Supp. 757 (S.D.N.Y. 
I960).

19 364 F.2d at 169; see note 13 supra.
20 364 F.2d at 169.
21 Id. at 168.
22 Id. at 169. "One who unjustly prevents the performance or the happening of a condi

tion of his own promissory duty thereby eliminates it as such a condition. He will not be per
mitted to take advantage of his own wrong, and to escape from liability for not rendering his 
promised performance by preventing the happening of the condition on which it was promised.” 
3A CORBIN, Contracts § 767 (I960), citing Du Pont de Nemours Powder Co. v. Schlott- 
man, 218 Fed. 353 (2d Cir. 1914), cert, denied, 235 U.S. 705 (1915); accord, Bomberger v. 
McKelvey, 35 Cal. 2d 607, 220 P.2d 729 (1950); 5 Williston, Contracts § 1293A (rev. 
ed. 1937).

23 Brief for the Ass'n of the Bar of the City of New York as Amicus Curiae, p. 2. This 
contract approach decided the specific case but did not provide guidelines for the general 
problem presented. If, for example, Spanos had left the employ of the corporations volun
tarily, the contract argument would be inapposite.

24 The trial court found that "Spanos was not an attorney of record and never acted for 
defendants in court or during any pre-trial procedures (except as a spectator).” 236 F. Supp. 
at 11.

The court reasoned that Spanos’ contract was legal because it was susceptible 
of lawful performance18 19—admission pro hac vice to the district court would 
have insulated Spanos from section 270.10 Further, since the defendants assumed 
the duty to comply with the local rules but did not do so,20 and by dismissing him 
made it impossible for Spanos to make the motion on his own behalf,21 they were 
precluded from raising illegality as a defense.22 The court’s reliance on an 
estoppel theory seems strained; admission pro hac vice is "neither customary nor 
appropriate” in New York when an attorney will not participate in the trial or 
argument.23 There was no evidence that any of the parties here contemplated 
Spanos’ participation in court or his admission pro hac vice until the defendants 
introduced section 270 as a defense to Spanos’ claim.24
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The court, perhaps realizing the weakness of its contract argument, but more 
likely not satisfied that a decision based solely on contract principles could re
solve the larger problem presented—whether an out-of-state attorney giving ad
vice on federal law outside a federal court is subject to state licensing require
ments—applied the fourteenth amendment in an alternative holding.25 * In an 
unprecedented interpretation of the privileges and immunities clause,20 the court 
held that the right to bring suit in a federal court on a federal claim encompasses 
the "privilege” of hiring out-of-state counsel.27 Since section 270 would restrict 
the defendants’ choice of counsel to attorneys registered in New York or admitted 
to the Southern District Court of New York, this court reasoned that the statute 
could not be applied in this case.28

25 "While this [the contract solution] would suffice to dispose of the case, the importance 
of the problem and the desirability of furnishing guidance to the bar lead us to consider other 
grounds [fourteenth amendment] that have been urged for affirmance.” 364 F.2d at 169- 
The court’s seizing of the constitutional issue seems to ignore the "basic rule . . . not to pass 
on a constitutional issue at all, however narrowly it may be confined, if the case may, as a mat
ter of intellectual honesty, be decided without even considering delicate problems of power 
under the Constitution.” Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 595 (1952) 
(Frankfurter, J., concurring); accord, Ashwander v. TVA, 297 U.S. 288, 347 (1936) (Bran- 
deis, J., concurring); Burton v. United States, 196 U.S. 283, 295 (1905); see Reed v. Franke, 
297 F.2d 17, 27 (4th Cir. 1961); Williams v. Sahli, 292 F.2d 249, 251 (6th Cir. 1961), 
cert, denied, 368 U.S. 977 (1962); Wagman v. Arnold, 257 F.2d 272, 277 (2d Cir. 1958).

28 The privileges and immunities clause was first construed by lower courts in 1871 as 
granting to the federal government the power to protect all "fundamental” rights of its citizens. 
United States v. Hall, 26 Fed. Cas. 79 (No. 15282) (S.D. Ala. 1871). The fundamental 
rights doctrine can be traced to a dictum in Corfield v. Coryell, 6 Fed. Cas. 546 (No. 3230) 
(E.D. Pa. 1823), where the court defined fundamental rights as those which "belong of right, 
to the citizens of all free governments . . . .” Id. at 551. In 1873, when this issue was first 
presented to the Supreme Court, the Court held that only those rights owing their existence to 
the federal government were protected against state abridgement, reasoning that any other in
terpretation would make the federal judiciary a "perpetual censor upon all legislation of the 
States.” Slaughter House Cases, 83 U.S. (16 Wall.) 36, 78 (1873).

The single Supreme Court case holding that the privileges and immunities clause created a 
new right was expressly overruled within five years. Colgate v. Harvey, 296 U.S. 404 (1935), 
overruled, Madden v. Kentucky, 309 U.S. 83 (1940). Since that time the Court has consis
tently followed the philosophy of the Slaughter House Cases', Mr. Justice Douglas recently noted 
a "judicial reluctance to expand the content of national citizenship . . . due to a fear of creating 
constitutional refuges for a host of rights historically subject to regulation.” Bell v. Mary
land, 378 U.S. 226, 250 (1963) (concurring opinion). One commentator has stated: 
"[E]very privilege or immunity of a citizen of the United States must have its source and sanc
tion, not in the privileges or immunities clause of the Fourteenth Amendment, but in some 
other provision of the Constitution relating to the national government or in a national law 
or treaty.” Lien, Concurring Opinion, the Privileges or Immunities Clause of the 
Fourteenth Amendment 76 (1957); accord, Presser v. Illinois, 116 U.S. 252, 266 (1885); 
Minor v. Happersett, 88 U.S. (21 Wall.) 162, 170 (1875); Wells v. Gilliam, 196 F. Supp. 
792, 794 (E.D. Va. 1961); Henderson v. United States, 63 F. Supp. 906, 913 (D. Md. 1945).

27 "[W]here a right has been conferred on a citizen by federal law, the constitutional guar
antee against its abridgement must be read to include what is necessary and appropriate for its 
assertion.” 364 F.2d at 170.

^ld. at 171. Because states regulate the practice of law, the individual’s choice of counsel 
has never been completely free. Thus, the court seems to have created a new right when it 
granted the defendants the unrestricted choice of counsel. The court’s application of the priv
ileges and immunities clause is ironic: it eliminated the defendants’ case in this action under the 
guise of protecting their constitutional right!

The Spanos court did not have to extend the privileges and immunities clause 
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by protecting a previously unrecognized right of a corporation.29 The court could 
have resolved the dispute in this case, avoided the constitutional question, and 
established a policy giving limited protection to out-of-state attorneys by relying 
on principles of contract law. A contract made malum prohibitum by state law30 
can be enforced31 where performance is not expressly made illegal and the particu
lar purposes of the regulation would not justify denial of a remedy.32 Although 
the practice of law has never been discussed in these terms, statutory schemes li
censing many other professions have been treated in this manner.33 Balancing 
the "illegal” activity against Spanos’ claim, several considerations weigh heavily in 
his favor. Because he was never charged with incompetence, it would seem 
"palpably unjust” for Skouras to receive Spanos’ legal services without paying for 
them.34 Secondly, the practice of state law was not involved: Spanos gave advice 
on a federal question to be heard in a federal court. Moreover, New York did 
retain some control over Spanos since he was working with a local attorney li
censed to practice in New York and subject to its supervision. Finally, the 
danger of incompetent advice seems slight since Spanos had established himself 
as a reputable expert in the field.35

29 Spanos was hired by the corporations listed in note 2 supra, and sued them for the rea
sonable value of his services. A corporation is "neither a citizen of a state nor of the United 
States within the protection of the privileges and immunities clause of Article IV, § 2 of the 
Constitution and the Fourteenth Amendment.” Asbury Hosp. v. Cass County, 326 U.S. 207, 210- 
11 (1945); accord, Selover, Bates & Co. v. Walsh, 226 U.S. 112 (1912); Western Turf Ass’n 
y. Greenberg, 204 U.S. 359 (1907); Orient Ins. Co. v. Daggs, 172 U.S. 557 (1899).

so n.y. Pen. Law § 270.
31 It is far from correct to say that an illegal bargain is necessarily "void” or that 

the law w'ill grant no remedy and will always leave the parties to such a bargain 
where it finds them. Such general statements are indeed found in great number, 
faithfully reprinted in long columns of digest paragraphs; they render only a weari
some disservice when repeated with no reference to the facts of the cases in which 
they have been made.

6A Corbin, Contracts § 1534 (1962); accord, Ewell v. Daggs, 108 U.S. 143, 150 (1883); 
Bovino v. Berberian, 255 App. Div. 143, 5 N.Y.S.2d 300 (1938).

32 Rosasco Creameries, Inc. v. Cohen, 276 N.Y. 274, 278, 11 N.E.2d 908, 909 (1937); 
Sajor v. Ampol, Inc., 275 N.Y. 125, 130-31, 9 N.E.2d 803, 806 (1937); Fosdick v. Investors 
Syndicate, 266 N.Y. 130, 194 N.E. 58 (1934); Handler v. Peter Doelger Brewing Corp., 173 
Misc. 173, 17 N.Y.S.2d 275 (Sup. Ct. 1939), aff’d, 259 App. Div. 846, 20 N.Y.S.2d 404 
(1940).

33 E.g., Rosasco Creameries, Inc. v. Cohen, 276 N.Y. 274, 11 N.E.2d 908 (1937) (milk 
dealers); Sajor v. Ampol, Inc., 275 N.Y. 125, 9 N.E.2d 803 (1937) (dealer in securities); 
Handler v. Peter Doelger Brewing Corp., 173 Misc. 173, 17 N.Y.S.2d 275 (Sup. Ct. 1939), 
aff’d, 259 App. Div. 846, 20 N.Y.S.2d 404 (1940) (liquor solicitor); Bovino v. Berberian, 
255 App. Div. 143, 5 N.Y.S.2d 300 (1938) (broker).

34 364 p2d at 167 (Friendly, J., dissenting).
The statute may be clearly for protection against fraud and incompetence; but in 

very many cases the statute breaker is neither fraudulent nor incompetent. He may 
have rendered excellent service or delivered goods of highest quality, his non- 
compliance with the statute seems nearly harmless, and the real defrauder seems to be 
the defendant who is enriching himself at plaintiff’s expense. . . . [J]ustice and sound 
policy do not always require enforcement of licensing statutes by large forfeitures 
going not to the state but to repudiating defendants.

6A Corbin, Contracts § 1512 (1962), citing Manker v. Tough, 79 Kan. 46, 98 Pac. 792 
(1908), and Schloss v. Davis, 213 Md. 119, 131 A.2d 287 (1957).

35 See note 1 supra.

In an attempt to effectuate a policy permitting attorneys to practice federal 
law unincumbered by various state regulations, the court created a situation in 
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which attorneys may give advice on federal law completely free of any regula
tion. But the need for regulation does not disappear simply because a federal 
claim is involved. A method for promoting both mobility and regulation of the 
legal profession was suggested by Chief Judge Lumbard and Judge Smith in their 
dissent: the adoption of a general federal admission procedure where admission to 
one United States district court would be admission to all United States district 
courts,30 thereby freeing attorneys from compliance with the requirements in 
each state. While a change in the rules seems to be the best solution, the courts 
in New York are not without the present ability—on a contract theory37—to 
grant recovery to Spanos in this case without such federal rules of admission. 
This suggested approach would provide an equitable result and eliminate the 
strained and unnecessary reasoning employed by the majority.

36 364 F.2d at 172.
37 See notes 31 and 34 supra and accompanying text.

CONSTITUTIONAL LAW—EQUAL PROTECTION—STATE AC
TION—Referendum Nullifying State Fair Housing Laws 
Is State Action Denying Equal Protection. Mulkey v. Reit- 
man, 64 Cal. 2d 529, 413 P.2d 825, 50 Cal. Rptr. 881, modified, 64 
Cal. 2d 790 (1966), cert, granted, 35 U.S.L. Week 3197 (U.S. Dec. 
5, 1966) (No. 483).

In an attempt to eliminate racial discrimination in the sale and lease of hous
ing, California adopted the Unruh Civil Rights Act1 and the Rumford Fair Hous
ing Act2 in 1959 and 1963, respectively. In 1964, Proposition 14, a state-wide 
referendum, amended the state constitution to nullify and prohibit fair housing 
legislation.3 Plaintiffs, Negroes, brought suit under the Unruh Act alleging that 

1 Cal. Civ. CODE §§ 51, 52. Section 51 provides: "All persons within the jurisdiction of 
this State are free and equal, and no matter what their race, color, religion, ancestry, or na
tional origin are entitled to the full and equal accommodations, advantages, facilities, privileges, 
or services in all business establishments . . . .” Section 52 provides in part: "Whoever denies, 
or who aids, or incites . . . or . . . makes any discrimination, distinction or restriction on ac
count of color, race, religion, ancestry, or national origin ... is liable for each and every such 
offense for the actual damages, and two hundred fifty dollars ... in addition thereto, suffered 
by any person denied the rights provided in Section 51 of this Code." The Unruh Civil Rights 
Act prohibits racial discrimination only where it occurs in "business establishments.” See 
Hiil v. Miller, 64 Cal. 2d 819, 415 P.2d 33, 51 Cal. Rptr. 689 (1966) (rehearing en banc).

2 Cal. Health & Safety Code §§ 35700-44. Section 35700 provides in part: "The 
practice of discrimination because of race, color, religion, national origin, or ancestry in hous
ing accommodations is declared to be against public policy.” Section 35720(5) provides: 
"[It shall be unlawful] for the owner of any dwelling other than a dwelling containing not 
more than four units, to [discriminate on the basis of race, color, religion in the sale or leasing 
of such real estate] . . . .” The Rumford Fair Housing Act prohibits racial discrimination 
only in the sale or rental of public-assisted housing accommodations and in any private dwell
ing containing more than four units. See Hill v. Miller, supra note 1.

3 CAL. CONST, art. I, § 26. The amended section provides in part: "Neither the State nor 
any subdivision or agency thereof shall deny, limit or abridge, directly or indirectly, the right 
of any person, who is willing or desires to sell, lease or rent any part or all of his real property,
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defendant had denied them an apartment solely on the basis of color. Defendant 
was granted summary judgment on the ground that Proposition 14, although 
passed after the alleged discrimination, had negated the Unruh Act, but on appeal, 
the California Supreme Court reversed. Held, a referendum nullifying state fair 
housing laws is state action denying equal protection.* 4

to decline to sell, lease or rent such property to such person or persons as he, in his absolute 
discretion, chooses.”

4 Mulkey v. Reitman, 64 Cal. 2d 529, 413 P.2d 825, 50 Cal. Rptr. 881, modified, 64 Cal. 
2d 790 (1966), cert, granted, 35 U.S.L. Week 3197 (U.S. Dec. 5, 1966) (No. 483) (Peek, 
J.; Traynor, C.J., Tobriner, and Burke, JJ., concurring without opinion; White and McCombs, 
JJ., dissenting separately).

5 Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886).
«Hirabayashi v. United States, 320 U.S. 81 (1943); Yick Wo v. Hopkins, 118 U.S. 356 

(1886); Barbier v. Connolly, 113 U.S. 27 (1885).
7 For cases illustrating reasonable classification, see, e.g., Bachtel v. Wilson, 204 U.S. 36 

(1907) (criminal statute applicable only to officers of certain banks); Home Ins. Co. v. New 
York, 134 U.S. 594 (1890) (tax directed at corporations for dividends earned); Hayes v. 
Missouri, 120 U.S. 68 (1887) (jury peremptory challenges based on population of cities). 
For cases illustrating arbitrary discrimination, see, e.g., Buchannon v. Warley, 245 U.S. 60 
( 1917) (statute proscribing sale of real estate to Negroes); Yick Wo v. Hopkins, 118 U.S. 
356 (1886) (municipal ordinance requiring consent of city to operate laundry).

8Korematsu v. United States, 323 U.S. 214, 216 (1944). The Supreme Court has indi
cated that racial discrimination is, by its nature, unreasonable. E.g., Brown v. Board of Educ., 
347 U.S. 483 (1954).

9 Barrows v. Jackson, 346 U.S. 249, 258 (1953); see note 33 infra and accompanying text.
10 Civil Rights Cases, 109 U.S. 3 (1883). Mr. Justice Bradley, writing for the Court, 

stated: "[TJhe prohibitions of the [fourteenth] amendment are against State laws and acts 
done under state authority.” Id. at 13. For a criticism of this interpretation of the fourteenth 
amendment, see Flack, The Adoption of the Fourteenth Amendment 262-63 (1963). 
It is interesting to compare the concept of state action found in the Civil Rights Cases with the 
recent case of Robinson v. Florida, 378 U.S. 153 (1964). In Robinson, the arrest of Negroes 
sitting-in at lunch counters was held to be discriminatory state action because a state law re
quiring separate washroom facilities had been consistently enforced.

11 United States v. Guest, 383 U.S. 745 (1966) (police filed false reports against Ne
groes); United States v. Price, 383 U.S. 787 (1966) (police complicity in conspiracy).

12 Iowa-Des Moines Nat’l Bank v. Bennett, 284 U.S. 239 (1931) (unauthorized acts of 
state tax officials).

13 United States v. Guest, 383 U.S. 745 (1966) (police filed false reports on Negroes); 
Screws v. United States, 325 U.S. 91 (1945) (police officers assaulted prisoner).

Equal protection, initially defined as "the protection of equal laws,”5 has been 
interpreted as guaranteeing reasonable legislative or administrative classification.6 
Legislation can be directed toward specific groups, but such classification cannot 
be arbitrary.7 Racial discrimination is "immediately suspect” as arbitrary classifi
cation8 and the Supreme Court has held that encouragement of racial discrimina
tion violates equal protection.9 But arbitrary classification without more will 
not invoke the fourteenth amendment; the discriminatory act must be the result 
of state action.10

State action is most easily found where actions of officials and agencies of the 
state are involved: any discriminatory act performed by an individual having a 
formal connection with the state violates the fourteenth amendment,11 even where 
the act is unauthorized12 or explicitly prohibited.13 This concept has been ex
tended to situations where private individuals or groups function in a quasi- 
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governmental fashion, even though no formal link with the state exists.14 Con
versely, assumption of private responsibilities by the state can also constitute 
state action.15 The furthest extension of state action can be found in Burton v. 
Wilmington Parking Authority.16 There the Court held that private discrimina
tion comes within the strictures of the fourteenth amendment whenever the state 
is "significantly involved.”17 18

14 For example, exclusion of Negroes from primary elections by the executive committee 
of a political party has been held to be state action. Nixon v. Condan, 286 U.S. 73 (193D- 
The Supreme Court reasoned that such committees, although traditionally private, exercise a 
governmental function. Mr. Justice Cardozo, writing for the Court, stated:

[The committees] ... are not acting in matters of merely private concern like 
the directors or agents of business corporations. They are acting in matters of high 
public interest, matters intimately connected with the capacity of government to 
exercise its functions unbrokenly and smoothly. . . . The test is not whether the 
members of the Executive Committee are the representatives of the State in the strict 
sense in which an agent is the representative of his principal. The test is whether 
they are to be classified as representatives of the State to such an extent and in such 
a sense that the great restraints of the Constitution set limits to their action.

Id. at 88-89; accord, Smith v. Allwright, 321 U.S. 649, 663-64 (1944).
This concept has been extended to include company towns. Marsh v. Alabama, 326 U.S. 

501 (1946). Similarly, discriminatory restrictive covenants of groups of private landowners 
may constitute state action on the theory that they constitute private zoning ordinances. Cf. 
Shelley v. Kraemer, 334 U.S. 1 (1948). However, Shelley has been subject to diverse inter
pretations. See generally Henkin, Shelley v. Kraemer: Notes for a Revised Opinion, 110 U. 
PA. L. Rev. 473 (1962); Henkin, Some Reflections on Current Constitutional Controversy, 
109 U. PA. L. Rev. 637 (1961); Lewis, The Meaning of State Action, 60 Colum. L. Rev. 
1083, 1108-20 (I960); Pollak, Racial Discrimination and Judicial Integrity: A Reply to Pro
fessor Weschler, 108 U. Pa. L. Rev. 1, 6-18 (1959); Weschler, Toward Neutral Principles 
of Constitutional Law, 73 Harv. L. Rev. 1, 29-31 (1959).

15 See, e.g., Evans v. Newton, 382 U.S. 296 (1966) (municipal operation of private park); 
New Orleans City Park Improvement Ass’n v. Detiege, 358 U.S. 54 (1958) (per curiam) 
(municipal golf course); Muir v. Louisville Park Theatrical Ass’n, 347 U.S. 971 (1954) (per 
(curiam) (state amphitheater); Dorsey v. State Athletic Comma, 168 F. Supp. 149 (E.D. La. 
1958), aff’d per curiam, 359 U.S. 533 (1959) (sporting events).

16 365 U.S. 715 (1961); see Turner v. City of Memphis, 369 U.S. 350 (1962) (per cur
iam).

17 In Burton, the owner of a private restaurant leased from, and an integral part of, a public 
parking authority refused to serve Negroes. Mr. Justice Clark stated:

[PJrivate conduct abridging individual rights does no violence to the Equal Protec
tion Clause unless to some significant extent the State in any of its manifestations 
has been found to have become involved in it ... . Only by sifting facts and weigh
circumstances can the nonobvious involvement of the State in private conduct be 
attributed its true significance.

365 U.S. at 722. (Emphasis added.)
18 346 U.S. 249 (1953).
19 In Barrows, the covenantor had not discriminated, since he had violated the covenant 

by selling to a Negro. Therefore, the violation of the fourteenth amendment resulted from 
the state court penalizing by assessing damages for breach of a restrictive covenant, thereby en
couraging other people to segregate, or conversely, discouraging them from integrating. Id. 
at 258; accord, Shelley v. Kraemer, 334 U.S. 1 (1948); see notes 33 and 34 infra and accom
panying text.

20 365 U.S. 715 (1961).

The Supreme Court has adopted two basic approaches to fourteenth amend
ment cases involving racial discrimination. Where there is an admitted state act, 
the Court, as in Barrows v. Jackson,16 looks to whether that act encourages segre
gation.19 20 Where there is an admitted private discriminatory act, the Court, as in 
Burton v. Wilmington Parking Authority?6 sifts the facts to see whether rhe state
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is significantly involved.21 The California Supreme Court seems to have taken 
the latter approach in Mulkey, finding that the “repeal”22 of fair housing laws 
made “the state ... at least a partner in the [private] ... act of discrimination 
. . . ,”23 The basic thesis of the majority seems to be that the state, by rejecting 
a policy favoring open housing and adopting a policy of laissez faire, "affirma
tively acted to change its laws from a situation wherein the discrimination prac
ticed was legally restricted to one where it is encouraged . .. .”24

21 Id. at 722; see note 17 supra.
22 Proposition 14 was enacted against the . . . background with the clear intent to 

overturn state laws that bore on the right of private sellers and lessors to discrim
inate, and to forestall future state action that might circumscribe this right. In short, 
Proposition 14 generally nullifies both the Rumford and Unruh Acts as they apply 
to the housing market.

413 P.2d at 829, 50 Cal. Rptr. at 885. (Emphasis added.)
23 Id. at 834, 50 Cal. Rptr. at 889.
24 Ibid.
25 Mr. Justice Clark, writing for the majority in Burton, recited a detailed list of facts illus

trating the state’s physical presence in what would otherwise have been a private act. See note 
17 supra. See also Bell v. Maryland, 378 U.S. 226, 318 (1964) (Black, J., dissenting).

20 346 U.S. at 254; see Shelley v. Kraemer, 334 U.S. 1 (1948).
27 See note 22 supra.
20 413 P.2d at 834, 50 Cal. Rptr. at 890. (Emphasis added.)
29 See id. at 841, 50 Cal. Rptr. at 897 (White, J., dissenting).
30 *'[P]rivate conduct abridging individual rights does no violence to the Equal Protection 

Clause . . . .” Burton v. Wilmington Parking Authority, 365 U.S. 715, 722 (1961).
31 If — represents state encouragement of private discriminatory practices, + is state en

couragement of private integration, 0 is state neutrality with regard to private discrimination, 
and X is any legislation, then the problem in Mulkey may be diagrammed as follows:

X

The Mulkey court held there was discrimination because X (Proposition 14) moved the state 
from a + policy toward a — policy. Prior law, however, has only dealt with the situation 
where legislation has pushed the state beyond 0 on the — line, i.e., where the state ends up at

Several incongruities are apparent in the majority opinion. First, the court 
has confused the Burton and Barrows approaches. Burton would seem to apply 
only where the physical presence of the state in a private act is in issue;25 the 
Barrows encouragement theory, on the other hand, relates solely to whether an 
independent state act unassociated with private action was discriminatory.26 As
suming, arguendo, that the majority’s approach was valid, its finding that the 
state encouraged discrimination seeems superficial. Reliance was placed on the 
fact that prior legislation was a bar to discrimination in the sale of housing.27 
It does not follow that removal of this bar encouraged such discrimination. In
deed, the majority itself seemed to repudiate such a characterization when it 
stated: "[T]he final act of discrimination [was] . . . undertaken by a private 
party motivated only by personal economic or social considerations . . . .”28 A 
sober analysis of Proposition 14 indicates that the referendum was a neutral 
state act;29 the state is only permitting private discrimination much as such dis
crimination is permitted in states that have never passed fair housing laws. Be
cause private discrimination has never been thought to raise a constitutional 
question,30 it is difficult to see how state action permitting such acts could do 
so.31 Although the Mulkey court disclaims imposing an affirmative duty on the 



1966} Recent Decisions 381

state to eliminate private discrimination, such a result seems unavoidable when a 
state is not allowed to retreat from a position it was never required to take.32

Interestingly, the difficult question of a return to laissez faire did not have to 
be faced in this case. The referendum, a constitutional amendment, proscribed 
future as well as existing fair housing legislation, and emphasis could have been 
placed on the fact that future legislatures were thereby bound. In Barrows a party 
to a restrictive covenant sold his home to a Negro. The Supreme Court held that 
the grant of damages for breach of such a covenant by a state court violated the 
equal protection clause, relying on the debilitative effect such state action would 
have on the possibility of future private integration.33 Under similar reasoning, 
the referendum, because it proscribed future fair housing laws in California, 
would be state action discouraging integration and, therefore, violative of the four
teenth amendment.34

Mulkey by barring any retreat from prior civil rights legislation, casts doubt 
on the traditional view that the fourteenth amendment does not require affirma
tive state action against private discrimination. In any event, future experimenta
tion in the area of civil rights legislation will be limited. Repeal of an unsuc
cessful legislative experiment will now require a judicial determination that the 
substitute enactment is not a step backward.

a nonneutral position encouraging private discrimination. In Mulkey, the state was at 0 
after Proposition 14 was passed.

32 50 Cal. Rptr. at 896, 413 P.2d at 840 (White, J., dissenting).
33 346 U.S. at 254-60. Mr. Justice Minton, writing for the Court, stated: "It sufficiently 

appears that mulcting in damages of respondent will be solely for the purpose of giving vitality 
to the covenant, that is to say, to punish respondent for not continuing to discriminate against 
non-Caucasians in the use of her property.” Id. at 258.

34 The burden on future legislators would be substantial: any future fair housing legisla
tion would first require amendment of the state constitution. The following procedures are 
required to so amend the California Constitution:

Any amendment . . . may be proposed in the Senate or Assembly, and if two-thirds 
of all the members . . . shall vote in favor thereof ... it shall be the duty of the Leg
islature to submit such proposed amendment ... to the people .... If the people 
shall approve . . . such amendment ... by a majority of the qualified electors . . . 
such amendment. . . shall become a part of this Constitution ....

Cal. Const, art. XVIII, § 1.

LIBEL AND SLANDER—PRIVILEGED COMMUNICATIONS— 
NEWSPAPERS—Privilege of Fair Comment Applies to 
Defamatory Nonmalicious Misstatements of Fact Con
cerning Private Persons Who Inject Themselves Into 
Public Issues. Pearson v. Fairbanks Publishing Co., 413 P.2d 711 
(Alaska 1966).

The first campaign for a United States Senate seat from Alaska pitted former 
Governor Ernest Gruening against then-Governor Mike Stepovitch. Drew Pear
son, writing in his internationally syndicated news column, described Stepovitch 
as a "Johnny-come-lately” to Alaska’s statehood cause, attributing its success to 
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Gruening.1 In subsequent editorials published in its News-Miner, the defendant, 
Fairbanks Publishing Company, criticized Pearson for biased, inaccurate reporting, 
characterizing him as "the garbage man of the fourth estate.”2 The trial court 
found defendant’s statements, whether fact or opinion,3 defamatory and erroneous, 
but held they were privileged under the first amendment and as fair comment on 
public issues. On appeal, the Alaska Supreme Court affirmed. Held, the privi
lege of fair comment applies to defamatory nonmalicious misstatements of fact 
concerning private persons who inject themselves into public issues.4

1 A lot of Johnny-come-latelies such as Gov. Mike Stepovich are now claiming 
credit for making Alaska the 49th state in the Union. But the man who unobtru
sively, but consistently, badgered senators, buttonholed congressmen, maneuvered in 
the smoke-filled rooms to bring statehood to Alaska is an ex-newspaperman named 
Ernest Gruening. He more than anyone else is the father of the 49th state.

Pearson v. Fairbanks Publishing Co., 413 P.2d 711, 716 (Alaska 1966), quoting Drew Pearson 
in the Fairbanks Daily News-Miner, July 7, 1958.

2 Drew Pearson irritates us often. On days like yesterday he infuriates us. It 
isn’t so much because of his opinions, which frequently are so biased they almost 
tilt out of the page, as it is because his facts are so cockeyed. . . . {A] democracy can 
only function wisely to the extent its citizens are well and fairly informed by the 
press.

Does Mr. Pearson so inform his readers? Not on matters Alaskan, of our cer
tain knowledge; and not on much of anything else, in the opinion of his Washing
ton colleagues, one of whom the other day described him as "the garbage man of 
the fourth estate.’’

Id. at 716-17, quoting Fairbanks Daily News-Miner, July 8, 1958.
3 It is not clear whether the trial court found the editorials to be statements of fact or 

opinion. See note 31 infra.
4 Pearson v. Fairbanks Publishing Co., 413 P.2d 711, 713 (Alaska 1966) Dimond, J.; 

Davis and Moody, JJ.).
5 See generally PROSSER, TORTS 754-56 (3d ed. 1964); Veeder, The History and Theory 

of the Law of Defamation, 3 COLUM. L. Rev. 546 (1903); Developments in the Law—Defa
mation, 69 Harv. L. Rev. 875, 877-78 (1956).

6 See generally Prosser, Torts 795-823 (3d ed. 1964); Restatement, Torts § 606, 
comment c (1938).

7 See Thayer, F<wr Comment as a Defense, 1950 WlS. L. Rev. 288, 290-91; Titus, State
ment of Fact Versus Statement of Opinion—A Spurious Dispute in Fair Comment, 15 Vand. 
L. REV. 1203, 1206-11 (1962); Note, Fair Comment on a Political Candidate, 37 Geo. L.J 
404 (1949); Note, Rw’r Comment, 62 Harv. L. Rev. 1207 (1949). See generally Hallen, 
Fair Comment, 8 TEXAS L. REV. 41 (1929); Meiklejohn, Public Speech and the First Amend
ment, 55 Geo. L.J. 234 (1966).

8 E.g., Moore v. Booth Publishing Co., 216 Mich. 653, 185 N.W. 780 (1921) (executive 
activity); Merriam v. Star-Chronicle Publishing Co., 335 Mo. 937, 74 S.W.2d 592 (1934) 
(appointed official); Hall v. Binghamton Press Co., 263 App. Div. 403, 33 N.Y.S.2d 840 

The defamation actions of libel and slander are expressions of society’s interest 
in the integrity of private reputations.5 6 This interest has never been absolute; 
several privileges marking out areas where other interests of society predominate 
developed at common law.0 One of the most significant of these privileges 
against defamation is fair comment on matters of public concern, which recognizes 
that the need for free exchange of ideas concerning public issues, especially in a 
democratic society, takes precedence over the need to compensate for damage re
sulting to private reputations.7

To invoke the fair-comment exception a party must show that the subject dis
cussed was of "public concern” and that the comment was "fair.” While no ex
haustive definition of public concern is possible, comments relating to activities 
of government,8 to private institutions affecting a substantial portion of the pub
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lie,9 to public performances of the arts,10 or to things offered for public approval11 
have all been held to fall within the privilege.12 Comment is fair when it is a 
nonmalicious13 opinion based on true or privileged facts.14 Misstatement of fact 
has not usually been protected because it is thought that lies can only frustrate con
structive public debate,15 whereas comment clearly identified as opinion, while 
often as derogatory as a misstatement of fact, is thought to be less likely to influ
ence the mind of the reader or listener.10 17 Though appealing in theory, the fact
opinion rule11 is difficult to apply in practice because almost every opinion in
cludes subsidiary inferences of fact.18 Where government officials are involved, a 

(1942), aff’d mem., 296 N.Y. 714, 70 N.E.2d 537 (1946) (legislative activity); Oliveros v. 
Henderson, 116 S.C. 77, 106 S.E. 855 (1920) (judicial activity). But see Sowers v. Wells, 
150 Kan. 630,95 P.2d 281 (1939) (lawyer excluded when not representing sovereign).

9 E.g., Klos v. Zahorik, 113 Iowa 161, 84 N.W. 1046 (1901); Flanagan v. Nicholson 
Publishing Co., 137 La. 587, 68 So. 964 (1915).

10 E.g., Cherry v. Des Moines Leader, 114 Iowa 298, 86 N.W. 323 (1901) (concert); 
Adolph Philipp Co. v. New Yorker Staats-Zeitung, 165 App. Div. 377, 150 N.Y. Supp. 1044 
(1914) (play).

11 E.g., Potts v. Dies, 77 U.S. App. D.C. 92, 132 F.2d 734 (1942), cert, denied, 319 
U.S. 762 (1943); Dowling v. Livingstone, 108 Mich. 321, 66N.W. 225 (1896).

12 See generally Gatley, Libel and Slander 356-67 (4th ed. 1953); Boyer, Fair Com
ment, 15 Ohio St. L.J. 280, 283-85 (1954) ; Note, Fair Comment, 62 Harv. L. Rev. 1207-08 
(1949), and authorities cited therein.

13 E.g., Potts v. Dies, 77 U.S. App. D.C. 92, 132 F.2d 734 (1942), cert, denied, 319 U.S. 
762 (1943); McIntosh v. Williams, 160 Ga. 461, 128 S.E. 672 (1925). Malice is proscribed 
on the theory that where the sole purpose of speech is to attack reputation the balance shifts in 
favor of society’s interest in individual reputation. RESTATEMENT, Torts § 606, com
ment d ( 1938); see Boyer, supra note 12, at 292-93- Recently it has been argued that where 
public officials are involved, the privilege should be unqualified. New York Times Co. v. 
Sullivan, 376 U.S. 254, 293-305 (1964) (Black, Douglas, and Goldberg, JJ., concurring); 
Berney, Libel and the First Amendment—A New Constitutional Privilege, 51 VA. L. Rev. 
1 (1965).

14 E.g., A. S. Abell Co. v. Kirby, 227 Md. 267, 279-80, 176 A.2d 340, 346 (1961); 
Restatement, Torts § 606(a) (1938).

15 See, e.g., Post Publishing Co. v. Hallam, 59 Fed. 530, 540-41 (C.C.S.D. Pa. 1893); 
Burt v. Advertiser Newspaper Co., 154 Mass. 238, 242-43, 28 N.E. 1, 4 (1891) (Holmes, J.); 
Hallen, supra note 7, at 56; Noel, Defamation of Public Officers and Candidates, 49 COLUM. 
L. Rev. 875, 892 (1949).

16 E.g., Eikhoff v. Gilberg, 124 Mich. 353, 83 N.W. 110 (1900); see Veeder Freedom of 
Public Discussion, 23 Harv L. Rev. 413, 419-25 (1910); Note, Comment, 62 Harv. 
L. Rev. 1207, 1212-13 (1949).

17 Thirty states and the entire British Commonwealth restrict the fair-comment privilege 
to statements of opinion. Pedrick, Freedom of the Press and the Law of Libel: The Modern 
Revised Translation, 49 CORNELL L.Q. 581, 583 & n.7, 584 & n.8 (1964).

1S Hallen, supra note 7, at 43; Titus, supra note 7, at 1204-06. But see 1 Harper & 
James, Torts § 5.28, at 458 (1956): "The distinction between facts and opinions ... is 
somewhat nebulous, as a matter of pure logic. As a practical matter, however, it is susceptible 
of reasonable analysis.” Much of the difficulty in the application of this distinction can be 
explained by the fact that many courts, misunderstanding the criteria, have too literally applied 
the distinction. E.g., Westropp v. E. W. Scripps Co., 148 Ohio 365, 74 N.E.2d 340 (1947); 
see Hallen, supra note 7, at 43; Titus, supra note 7, at 1204-06. The better reasoned opinions 
apply criteria similar to that suggested by Harper & James: "[WJhether ordinary persons 
hearing or reading the matter complained of would be likely to understand it as an expres
sion of the speaker’s or writer’s opinion, or as a statement of existing fact.” 1 Harper & 
JAMES, Torts § 5-28, at 458 (1956); see, e.g., A. S. Abell Co. v. Kirby, 227 Md. 267, 274, 
176 A.2d 340, 343 (1961).
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substantial minority of states have rejected this dichotomy, holding that the priv
ilege extends to nonmalicious misstatements of fact.19

19 Ten states appear to have adopted the minority rule. See Phoenix Newspapers, Inc. 
v. Choisser, 82 Ariz. 271, 276-77, 312 P.2d 150, 154 (1957); Sniveley v. Record Publishing 
Co., 185 Cal. 565, 574-76, 198 Pac. 1, 4-5 (1921); Salinger v. Cowles, 195 Iowa 873, 889, 191 
N.W. 167, 174 (1922); Stice v. Beacon Newspaper Corp., 185 Kan. 61, 65-67, 340 P.2d 396, 
400-01 (1959); Lawrence v. Fox, 357 Mich. 134, 146, 97 N.W.2d 719, 725 (1959); Frid- 
dell v. Blakely Printing Co., 163 Minn. 226, 230, 203 N.W. 974, 975 (1925); Chagnon v. 
Union-Leader Corp., 103 N.H. 426, 438, 174 A.2d 825, 833 (1961), cert, denied, 369 U.S. 
830 (1962); Ponder v. Cobb, 257 N.C. 281, 299, 126 S.E.2d 67, 80 (1962); McLean v. Merri
man, 42 S.D. 394, 399-400, 175 N.W. 878, 880-81 (1920); Bailey v. Charleston Mail Assn, 
126 W. Va. 292, 307, 27 S.E.2d 837, 844 (1943).

20 See Prosser, TORTS 756 (3d ed. 1964); Veeder, Freedom of Public Discussion, 23 
Harv. L. REV. 413 (1910); Wettach, Recent Developments in Newspaper Libel, 13 MINN. L. 
Rev. 21 (1929); Note, 62 Harv. L. Rev. 1207 (1949).

21 376 U.S. 254 (1964).
22 Id. at 279-80.
23 "We hold today that the Constitution delimits a State’s power to award damages for 

libel in actions brought by public officials against critics of their official conduct." Id. at 283.
24 Id. at 282; see Barr v. Matteo, 360 U.S. 564, 575 (1959).
25 376 U.S. at 276-77. The Sedition Act prohibited the writing of any "false scandalous 

and malicious” matter with the intent to defame or bring into "contempt or disrepute" the Gov
ernment of the United States. The Sedition Act of 1798, 1 Stat. 596. The constitutionality of 
this act was never challenged in a court, but fines levied in its prosecution were repaid on the 
ground it was unconstitutional. E.g., Act of July 4, 1840, 6 Stat. 802. Jefferson, upon be
coming President, pardoned all those sentenced under the act, reasoning that it was a "nullity 
as absolute and palpable as if Congress had ordered us to fall down and worship a golden 
image.” Letter From Thomas Jefferson to Mrs. Adams, July 22, 1804, in 4 The WRITINGS 
OF THOMAS Jefferson 555, 556 (Washington ed. 1861). Further, several Supreme Court 
Justices have assumed its unconstitutionality. Beauharnais v. Illinois, 343 U.S. 250, 288-89 
(1952) (Jackson, J., dissenting); Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes 
and Brandeis, JJ., dissenting); DOUGLAS, THE RIGHT OF THE PEOPLE 47 (1958). Finally, 
commentators have agreed with such a result. CHAFEE, Free SPEECH IN THE UNITED STATES 
27-28 (1946); Cooley, Constitutional Limitations 900 (8thed. 1927).

23 376 U.S. at 277.

The scope of the privilege has been steadily expanded over the years, indicat
ing a continuing reappraisal of the weight of society’s interest in reputation,20 ac
celerated by the Supreme Court’s decision in New York Times Co. v. Sullivan21 
where Mr. Justice Brennan, speaking for the majority, created a limited constitu
tional privilege by stating: "[C]onstitutional guarantees require ... a federal rule 
that prohibits a public official from recovering damages for a defamatory false
hood relating to his official conduct unless he proves that the statement was made 
with "actual malice”—that is, with knowledge that it was false or with reckless 
disregard of whether it was false or not.”22 New York Times, narrowly construed, 
held that nonmalicious misstatements of fact concerning the conduct of public 
officials are privileged under the first amendment.23 The Court reasoned that 
such a privilege was required to offset the reciprocal protection given a public 
official for speech '"within the outer perimeter’ of his duties.”24 Further, the 
Court noted that the early sedition acts punishing criticism of federal officials 
were unconstitutional under a "historical judgment,”25 * and "what a State may not 
constitutionally bring about by means of a criminal statute is likewise beyond the 
reach of its civil law of libel.”20

Although the holding in New York Times is limited to statements concerning 
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public officials, its discussion of general policy has more sweeping implications.27 
The Court emphasized that the first amendment embodies "a profound national 
commitment to the principle that debate on public issues should be uninhibited, 
robust, and wide open . . . ,”28 More specifically, erroneous statements of fact 
were found to be inevitable in free debate, indeed, "collision with error” might 
create a "clearer perception and livelier impression of truth.”29 If nonmalicious 
misstatements of fact are not privileged the majority recognized that "would-be 
critics of official conduct may be deterred from voicing their criticism, even 
though it is believed to be true and even though it is in fact true, because of 
doubt whether it can be proved in court or fear of the expense of having to do 
so.”30

27 For a compilation of those parts of New York Times and subsequent opinions indicat
ing the Court’s receptiveness to expansion of the Times rationale, see Pauling v. Globe-Demo
crat Publishing Co., 362 F.2d 188 (8th Cir. 1966).

28 376 U.S. at 270.
2» Id. at 279 n.19, quoting Mill, On Liberty 15 (Oxford ed. 1947).
30 376 U.S. at 279-
31 Unfortunately, tire holding of the trial court on the fair-comment issue is confused. The 

court stated that "the innuendos of fact in the editorial are false,” but went on to say that "the 
entire editorial suggests that the publisher is presenting his opinion rather than objective 
findings.” Pearson v. Fairbanks Publishing Co., 3 Alaska L.J. 22, 23 n.3 (Alaska Super. Ct. 
Nov. 25, 1964). Under the criterion posed by Harper & James the editorials would seem 
to be opinion, and privileged under the traditional rules of fair comment. See note 18 supra 
and accompanying text.

The court, in finding the statements to be fair comment, relied heavily on the Restate
ment of Torts. Pearson v. Fairbanks Publishing Co., 3 Alaska L.J. 22, 23 (Alaska Super. 
Ct. Nov. 25, 1964). If these statements were factual, then reliance on the Restatement, which 
privileges only opinion, was misplaced. On the other hand, if the statements were opinions, 
then reliance on New York Times was unnecessary since that decision privileges misstate
ments of fact. Note, The Scope of First Amendment Protection for Good-Faith Defamatory 
Error, 75 Yale L.J. 642, 647 n.28 (1966).

32 Pearson v. Fairbanks Publishing Co., 3 Alaska L.J. 22, 23 (Alaska Super. Ct. Nov. 25, 
1964), summarized in 33 U.S.L. WEEK 2307 (1964).

33 413 P.2d at 714.
34 Ibid.
35 Ibid.

In Fairbanks, the trial court, in addition to finding fair comment,31 had found 
the editorials privileged under the Constitution, reasoning that the Times rule ap
plied to Pearson because he had spoken on behalf of a candidate for office, stood 
in the candidate’s shoes, and should therefore have been treated as if he were a 
public official.32 On appeal, the Alaska Supreme Court saw no need to examine 
the constitutional argument, relying solely on the common-law privilege of fair 
comment.33 Although the court recognized that factual statements, not opinions, 
were involved, it felt that the rule distinguishing "between a fact statement and an 
opinion or comment is so tenuous in most instances, that any attempt to distin
guish between the two will lead to needless confusion.”34 Moreover, the court felt 
that the fact-opinion rule, by making prudent men reluctant to speak, actually 
frustrated the basis for the privilege, i.e., reasonable freedom of debate, stating: 
"One should not be deterred from speaking out through the fear that what he 
gives as his opinion will be construed by a court as inferring, if not actually 
amounting to, a misstatement of fact.”35
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In purporting to give facts bearing on an election campaign, a matter of gen
eral concern, Pearson was attempting to influence the public to accept his views 
as true. Having thus entered the debate on a public issue, Pearson’s reputation 
for accuracy was clearly open to public inquiry and the court found that he was 
"in no position to complain if the judgment, opinion, comment or criticism is ad
verse.’’30 The Fairbanks court held that a fair balance of society’s interests in 
information and reputation

™ Id. at 713.
37 Ibid.
38 The Eighth Circuit held that Dr. Linus Pauling, in attempting to influence public opin

ion on the issue of banning nuclear weapons, had opened his activities to public comment. 
Pauling v. Globe-Democrat Publishing Co., 362 F.2d 188, 196 (8th Cir. 1966), petition for 
cert, filed, 35 U.S.L. Week 3143 (U.S. Sept. 6, 1966) (No. 522). The court placed great 
stress on the fact that, by reason of his international prominence, Pauling -was "in a position of 
some influence on the problem’s resolution” and, therefore, society’s interest in nonmalicious 
information concerning his activities was at least as important as in the case of a public offi
cial. The New York Supreme Court reached a similar result, holding that New York Times 
was equally applicable to private persons who, by discussing matters of public concern, thrust 
themselves into the vortex of public debate. Pauling v. National Review, Inc., 49 Misc. 2d 
975, 269 N.Y.S.2d 11 (Sup. Ct. 1966). The court deemed it significant that Pauling had 
"pressed his views on heads of state, ambassadors and other public officials.” Id. at 980-81, 
269 N.Y.S.2d at 17-18. Further, a federal district court held that Gen. Edwin A. Walker, al
though not a public official, was a man of "political prominence,” making it foreseeable that 
his appearance on the scene of racial trouble would cause great publicity, thereby magnifying 
the chance of reporting errors. Walker v. Courier-Journal & Louisville Times Co., 246 F. 
Supp. 231 (W.D. Ky. 1965). The court felt that public debate would be unreasonably in
hibited if news media were responsible for all errors in reporting the activities of such "public 
men.” Id. at 233-34; accord, Walker v. Associated Press, 35 U.S.L. WEEK 2118 (Colo. Aug. 
15, 1966); Gilberg v. Goffi, 21 App. Div. 2d 517, 251 N.Y.S.2d 823 (1964), aff'd, 15 N.Y.2d 
1023, 207 N.E.2d 620, 260 N.Y.S.2d 29 (1965); cf. Afro-American Publishing Co. v. Jaffe, 
366 F.2d 649 (D.C. Cir. 1966); Pauling v. News Syndicate Co., 335 F.2d 659, 671 (2d Cir.
1964) , cert, denied, 379 U.S. 968 (1965); Clark v. Pearson, 248 F. Supp. 188, 195 (D.D.C.
1965) . But see Powell v. Monitor Publishing Co., 217 A.2d 193, 196 (N.H. 1966); Associ
ated Press v. Walker, 393 S.W.2d 671, 680 (Tex. Civ. App. 1965), cert, granted, 35 U.S.L. 
Week 3110 (U.S. Oct. 10, 1966) (No. 150).

39 Note, The Scope of First Amendment Protection for Good-Faith Defamatory Error, 75 
Yale L.J. 642, 655-56 (1966). See generally Reich, The New Property, Tf> YALE L.J. 733 
(1964).

is achieved where the law of defamation permits one, without liability for damages, 
to comment, criticize and pass judgment on statements made by another on an issue 
or matter of public interest, even if such comment, criticism and judgment involves 
misstatements of fact—so long as such misstatements are relevant to the subject 
matter spoken or written about by the one claiming to be defamed and are not shown 
by him to have been made with actual malice.* 37

While common-law grounds were dispositive of Fairbanks, the court was 
clearly influenced by the constitutional policies expressed in New York Times v. 
Sullivan. Both opinions agreed that the law of libel should be narrowed in order 
to permit greater freedom to speak out on public issues, but one utilized the com
mon law, the other relied on the Constitution. Future developments under the 
first amendment may well depend upon whether there are sufficient constitutional 
grounds for distinguishing between libel of a public official and libel of a “pri
vate man” involved in a public issue. Several recent cases have found it impossi
ble to draw such a distinction.38 It is widely recognized that leaders of the private 
sectors of our modern industrialized society have a responsibility to the public 
similar to, and no less important than, that long reposed in public officials.39 To-
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day’s industry or labor leaders, for example, often have as much influence over the 
resolution of matters of public concern as our most powerful public officials. 
Arguably, the protection of private men in public issues should be commen
surate with their responsibility. The line between public and private matters be
ing difficult to draw, it may be objected that making all matters of public concern 
privileged would unduly jeopardize society’s interest in private reputation. Since 
the courts have utilized this distinction at least as long as the fair-comment privi
lege has been in existence, there seems no reason to lose faith in the method 
now.40

40 Ibid.
41 See generally Meiklejohn, Public Speech and the First Amendment, 55 Geo. L.J. 234 

(1966).
42 We must bear in mind that our Bill of Rights was written in another age for 
another society. This heritage with its noble concepts of liberty and freedom has to 
be re-defined and re-defended by every generation. In the New York Times decision 
the Court has provided us with a modern revised translation of the freedom of the 
press, suited to our time. In this aspect of life, as in others, the law moves—and 
may yet move us all.

Pedrick, supra note 17, at 608.
42 Id. at 582-83.
44 The issue of extending New York Times beyond the area of public officials is presently 

before the Supreme Court. See note 38 supra and accompanying text. Compare Pauling v. 
Globe-Democrat Publishing Co., 362 F.2d 188 (8th Cir. 1966), petition for cert, filed, 35 
U.S.L. Week 3143 (U.S. Sept. 6, 1966) (No. 522), with Associated Press v. Walker, 393 
S.W.2d 671 (Tex. Civ. App. 1965), cert, granted, 35 U.S.L. WEEK 3110 (U.S. Oct. 10, 1966) 
(No. 150).

The first amendment is the principal bulwark against alien restrictions on that 
free speech necessary to the proper functioning of our society.41 In a country 
possessing almost universal education and almost instant communication, it is not 
surprising that the areas of imperative public concern have expanded; we should 
not be reluctant to reexamine and possibly extend the scope of the first amend
ment.42 Whereas the source of the privilege, whether Constitution or common 
law, will not change the result in any particular case, protection under the aegis of 
the first amendment has the added benefit of nationwide uniformity, which would 
be of great value to a communications media geared to national operations.43 
Viewed in this perspective, it appears that the Fairbanks court, although recog
nizing and properly balancing the conflicting interests in this area, sidestepped 
what is probably an inevitable constitutional doctrine.44
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