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A SYMPOSIUM-PART I

THE UNITED STATES COURT OF 
CLAIMS

FOREWORD

Wilson Cowen*

* Chief Judge, United States Court of Claims.
1 CONG. Globe, 37th Cong., 2d Sess., app. 2 (1862) (message of the President of the 

United States, Dec. 3, 1861).
2 Act of Feb. 24, 1855, ch. 122, 10 Stat. 612.
3 For a more detailed history of the court see Hoyt, Legislative History, 1 WEST CT. Cl. 

DIGEST at xiii (1950); Richardson, History, Jurisdiction, and Practice of the Court of Claims 
of the United States, 17 Ct. Cl. 3 (1882).

4 Act of Feb. 24, 1855, ch. 122, 10 Stat. 612.

It is as much the duty of Government to render prompt justice against 
itseif, in favor of citizens, as it is to administer the same between pri
vate individuals.* 1

President Lincoln’s statement symbolizes the purposes and aspirations 
of the United States Court of Claims. The Court of Claims was created 
in 185 52 after Congress concluded that it lacked both the time and the 
facilities to act intelligently on the large and accumulating number of 
private claims which had been lodged with it.3

Congress provided that the newly created tribunal was to consist of 
three judges appointed by the President for life terms. Initially the court 
was not granted the authority to award judgments against the United 
States, but was only authorized to hear and determine claims referred to 
it by either house of Congress and claims founded upon any law of Con
gress, upon any regulation of an executive department, or upon any con
tract with the Government. It was required to report its findings and 
to submit a bill to Congress authorizing payment of a recommended 
amount in each case which received a favorable decision.4 President Lin
coln recognized this glaring deficiency in the court’s initial grant of juris-

393
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diction. In his annual message to Congress on December 3, 1861, he 
stated:

It was intended by the organization of the Court of Claims mainly to 
remove this branch of business from the Halls of Congress; but while 
the court has proved to be an effective and valuable means of investi
gation, it in great degree fails to effect the object of its creation, for 
want of power to make its judgments final.5

bCong. Globe, 37th Cong., 2d Sess., app. 2 (1862) (message of the President of the 
United States, Dec. 3, 1861).

« Rev. Stat. §§ 707, 1049, 1061 (1875).
7 Act of March 3, 1863, ch. 92, § 14, 12 Stat. 768.
8 Gordon v. United States, 69 U.S. (2 Wall.) 561 (1864) (per curiam). Originally, a full 

opinion had been prepared by Mr. Chief Justice Taney, but he died before it was delivered. 
The opinion was lost for nearly 20 years; when found, it was published at 117 U.S. 697 ( 1885 ).

» Act of March 17, 1866, ch. 19, § 1, 14 Stat. 9.
10 See Luckenbach S.S. Co. v. United States, 272 U.S. 533 (1926); United States v. Jones, 

119 U.S. 477 (1886). Today, this review is no longer a matter of right, but may be had only 
by writ of certiorari. 28 U.S.C. § 1255 (1964).

11 Ch. 359, 24 Stat. 505 (1887), as amended (codified in scattered sections of 28 U.S.C.).

In 1863 Congress responded to the President’s recommendation by adding 
two additional judges to the court, by authorizing it to render final judg
ments against the Government, and by providing the right to appeal to 
the Supreme Court.6

Unfortunately the amending act of 1863 contained a provision that 
"no money shall be paid out of the treasury for any claim passed upon 
by the court of claims till after an appropriation therefor shall be esti
mated for by the Secretary of the Treasury.”7 This provision caused the 
Supreme Court to hold that the decisions of the Court of Claims lacked 
the finality which would permit high Court review,8 * and the objectionable 
language was repealed in 1866.° The judgments and decisions of the 
Court of Claims have since been considered final and reviewable by the 
Supreme Court.10 During the ensuing years, the powers and jurisdiction 
of the Court of Claims were increased by a number of amendments to 
the 1863 act. The best known of these is the Tucker Act,11 which de
scribes the jurisdiction of the court.

Despite the novelty and great difficulty of the legal questions pre
sented, the early members of the court discharged their duties with a 
degree of competence and dispatch that evokes the admiration of their 
successors. The five judges were able to keep abreast of the court’s work 
until the end of World War I, when the court fell behind its docket. 
The problem was compounded by an influx of new cases arising from 
wartime activities. This led to the creation of a commissioner system 
which is unique in the federal courts. To meet the burden of an increased 
caseload, the court suggested, and Congress subsequently authorized, the 
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appointment of commissioners to take testimony in cases assigned to them 
and to report their findings of fact to the court.12

12 Act of Feb. 24, 1925, ch. 301, §§ 1, 2, 43 Stat. 964 (now 28 U.S.C.A. § 792 (Supp. 
1966)).

13 For a more complete discussion of the evolution of the commissioner system see Evans, 
Current Procedures in the Court of Claims, 55 GEO. L.J. 422 (1966).

11 Act of June 25, 1948, ch. 646, § 175, 62 Stat. 898.
is 28 U.S.C.A. § 175 (Supp. 1966).
is See 28 U.S.C. § 171 (1964), Glidden Co. v. Zdanok, 370 U.S. 530 (1962).
17 McElrath v. United States, 102 U.S. 426, 440 (1880).
18 28 U.S.C. § 1255 (1964).
19 "[Slitting at Washington, [it can] exercise its power by appropriate process, served 

anywhere within the limits of the territory over which the Federal government exercises do
minion.” United States v. Union Pac. R.R., 98 U.S. 569, 603 (1878).

20 Under recent legislation the Court of Claims has been given the authority to sit anywhere 
in the United States. 28 U.S.C.A. § 175 (Supp. 1966).

21 Act of July 12, I960, Pub. L. No. 86-626, 74 Stat. 431.

As a result of statutory changes, followed by amendments to the rules 
of the court and other delegations of authority to the commissioners, 
their status has been greatly changed. For all practical purposes, they 
now serve as the trial judges of the court.13 They issue all interlocutory 
orders, conduct pretrial proceedings, fix the times and places for trial, 
and preside at trial sessions in much the same manner as a district judge 
conducting a nonjury trial. After the conclusion of a trial, the commis
sioner prepares a report containing his findings of fact, his opinion, and 
his recommended conclusions of law. At that point, the proceedings of 
the court become substantially appellate in nature, for the cases are there
after heard by the judges on exceptions to the commissioners’ reports 
and on the briefs of the parties. The judges have always sat en banc 
because of the statutory requirement that a concurrence of three was 
necessary to any decision,14 but in May 1966, Congress provided for the 
appointment of two additional judges and authorized the court to sit in 
panels of three unless a hearing en banc is specifically ordered.15

The United States Court of Claims is a court created under Article 
III of the Constitution.16 All factual issues are determined without the 
intervention of a jury,1' and review of the court’s decisions is by certiorari 
to the Supreme Court.18 Like the Supreme Court, its geographical juris
diction is nationwide.19

The court has always sat in Washington, D.C.,20 but until recently, 
no provision had ever been made for it to occupy a courthouse designed 
and planned to facilitate the carrying out of its functions. On July 12, 
I960, Congress appropriated funds for the construction of a building to 
house the Court of Claims and the Court of Customs and Patent Appeals 
on Madison Place, east of Lafayette Square, in Washington, D.C.21 The 
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completion of the new courthouse is scheduled for the spring of 1967, 
and it is appropriate that this symposium coincides with this move to 
the court’s first permanent home.

The articles appearing in this symposium of the Georgetown Law 
Journal represent the views of several authors. Since each contributor 
possesses much expertise in the subject matter dealt with, I venture to 
predict that the material will be helpful to practitioners before the Court 
of Claims and will provide useful information to interested members of 
the bar and others who have little or no knowledge of the court.

I wish to express my sincere appreciation to the Georgetown Law 
Journal for devoting both winter issues to a Court of Claims symposium. 
I believe that this is the first time in the more than 111 years of the 
court’s existence that a symposium in a law review has been comprised 
solely of articles about a court of which so little is known by many mem
bers of the legal profession.



RECENT LEGISLATION AFFECTING THE
COURT OF CLAIMS

Sidney B. Jacoby*

• Professor of Law, Georgetown University Law Center. Co-author, SCHWARTZ & JA
COBY, Government Litigation—Cases and Notes (1963). The substance of the com
ments made herein with respect to Public Law 89-425 and Public Law 89-507 was pre
sented by the author at the Judicial Conference of the Court of Claims, September 26, 1966. 
The author is grateful to Francis Cunningham of the Class of ’67 for most valuable assistance 
in the preparation of this article.

1 The most prominent instance, but affecting only the district courts, probably was Pub. 
L. No. 87-748, 28 U.S.C. §§ 1361, 1391(e) (1964), enacted on October 5, 1962, which 
granted mandamus jurisdiction to all district courts and broadly expanded venue in suits 
against officers and agencies. For details see Jacoby, The Effect of Recent Changes in the 
Law of "Nonstatutory” Judicial Review, 53 Geo. L.J. 19 (1964).

2 28 U.S.C. §§ 1406(c), 1506 (1964).
3 28 U.S.C. § 1491 (1964) (Tucker Act actions exceeding $10,000).
4 28 U.S.C. § 1346(b) (1964) (Tort Claims Act).
5 28 U.S.C. § 1500 (1964).

The action of the 89th Congress has made a profound impact upon 
the Court of Claims, both in changing the structure of the court and 
significantly altering conduct of litigation against the United States. In 
this analysis the author outlines the provisions of recent legislation and 
offers suggestions for the adaptation of the statutes to the rules and 
procedure in the Court of Claims.

Introduction

In recent years a considerable amount of legislation has been enacted 
affecting the conduct of litigation with the Government. Some of it 
has dealt with both the district courts and the Court of Claims, and some 
is restricted to the Court of Claims. Generally, the purpose of the new 
legislation has been to qualify the privileged position of the Government 
in litigation with private parties. The scope of such legislation was 
extensive in the years preceding the 89th Congress.* 1 In I960, Public 
Law 86-7702 eliminated the necessity of choosing the proper forum in 
cases which might have been in the exclusive jurisdiction of either the 
Court of Claims3 or the district courts.4 The choice could not be avoided 
by bringing action in one court and filing a protective suit in the other 
since the Court of Claims has no jurisdiction of a claim for which plain
tiff has a suit pending in any other court.5 Accordingly, the serious 
hazard existed that a claim might become barred by the applicable statute 
of limitations. To eliminate that possibility Public Law 86-770 permits 
transfer from the district court to the Court of Claims or vice versa, "if 
it be in the interest of justice,” and provides that the case shall then pro

397
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ceed as if it had been filed in the transferee court on the date on which 
it was originally filed.6

6 28 U.S.C. § 1406(c) (1964).
7 28 U.S.C. § 1346(d) (1964).
s Act of Oct. 31, 1951, ch. 655, § 50(b), 65 Stat. 727.
9 The Department of Justice referred to this statutory change in its letter of June 10, 

1965, to the Senate Judiciary Committee, commenting on S. 1804, which ultimately became 
Public Law 89-425, 28 U.S.C.A. §§ 171, 175 (Supp. 1966). The Department questioned 
the wisdom of adding two judges to the Court of Claims. S. Rep. No. 711, 89th Cong., 1st 
Sess. 5-6 (1965).

10 28 U.S.C. § 1498(b) (1964). New legislation of the 89th Congress has made the 
Court of Claims the sole forum for tax refund suits by individuals not residing in the United 
States. Act of Nov. 2, 1966, Pub. L. No. 89-713, 80 Stat. 1107. It abolished tax refund 
suits against collectors. Under the new law, only the United States can be the defendant, and 
venue must be laid in the district of residence of the plaintiff, 28 U.S.C. § 1402(a) (1) (1964). 
Individuals residing abroad, therefore, can no longer sue for refund in the district courts, and 
the Court of Claims has become their only forum. See generally Miller, Tax Litigation in the 
Court of Claims, GEO. L.J. 454 (1966).

H28 U.S.C.A. §§ 171, 175 (Supp. 1966).
12 28 U.S.C.A. § 171 (Supp. 1966).
13 Act of June 25, 1948, ch. 646, § 175, 62 Stat. 898.
14 S. Rep. No. 711, 89th Cong., 1st Sess. 2 (1965).

Public Law 88-519,7 another legislative amendment of recent years 
affecting both courts, deleted the section8 of the Judicial Code which 
had excluded salary claims of government employees from the jurisdiction 
of the district courts. The amendment may result in a slight reduction 
of the workload of the Court of Claims by giving district courts concur
rent jurisdiction of those claims which do not exceed 10,000 dollars.9 
An example of recent legislation affecting only the Court of Claims is 
Public Law 86-726, which added section 1498(b) to title 28 and gave 
the court exclusive jurisdiction of claims by copyright owners for any 
infringement by the United States, a government corporation, or a con
tractor acting for the Government.10

Composition and Operation of the Court—
Public Law 89-425

The legislation affecting the Court of Claims enacted during the 
89th Congress, is most significant. In the first place, the Act of May 
11, 1966, Public Law 89-425,11 in addition to increasing the number of 
judges on the Court of Claims from five to seven,12 amended Section 
175 of the Judicial Code13 by specifying that cases may be heard by 
divisions of not more than three judges who shall sit at the places directed 
by the court. Although reduction in the excessive backlog on the court’s 
docket was seen as the principal purpose of the legislation,14 new section 
17 5’s authorization of the Court of Claims to sit in divisions anywhere 
in the country may broadly modify the entire complexion of the court, 
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notwithstanding the fact that its annual term "at the seat of govern
ment”10 has not been altered. True, the Court of Claims, a national 
court since its creation, remains so, and there is no change in the institu
tion of fifteen commissioners who travel to places outside of Washington 
to hear the testimony of individual witnesses.16 * But the fact that now 
the court itself, which generally hears only major motions11 and final 
arguments,18 may hold hearings outside of Washington, may serve to 
reduce the dependence on members of the Washington bar specializing 
in Court of Claims work. In this connection, it may be unwise to at
tempt to formulate any general rules about the times and places of these 
new hearings. No comparable situation exists in the courts of appeals 
and the new authority certainly should be exercised in a flexible manner 
not subject to any general regulation.19 20

16 28 U.S.C. § 174 (1964).
16 28 U.S.C. § 2503(a) (1964); see Ct. Cl. R. 48(b).
it Ct. Cl. R. 54.
is Ct. Cl. R. 65.
19 The rules of die First Circuit and of the Third Circuit providing for sessions at San 

Juan, Puerto Rico, and the Virgin Islands are of a different character. 1ST ClR. R. 3; 3d 
Cir. R. 3. The Court of Appeals for the Fourth Circuit formerly had regular terms at definite 
times each year at Richmond, Va., Charlotte, N.C., Asheville, N.C., and Baltimore, Md. 4th 
Cir. R. 2(1) (1948). But even in that case the assignment by rule of specific times and 
places was canceled and the matter left "as the Court shall from time to time determine.” 
4th Cir. R. 2(1).

20 The legislative history of Public Law 89-425 consists of S. Rep. No. 711, 89th Cong., 
1st Sess. (1965), and H.R. Rep. No. 1352, 89th Cong., 2d Sess. (1966). The Administrative 
Office of the United States Courts submitted a statement in support of the bill while the 
Department of Justice questioned its wisdom. S. Rep. No. 711, 89th Cong., 1st Sess. 3, 5 
(1965).

2128 U.S.C. § 46 (1964).
22 See S. Rep. No. 711, 89th Cong., 1st Sess. 2 (1965).
23 28 U.S.C.A. § 175(c) (Supp. 1966).
24 28 U.S.C. § 46(c) (1964); 28 U.S.C.A. § 175(d) (Supp. 1966).

Congress has recognized that the Court of Claims now performs 
some appellate functions in that Public Law 89-42529 was modeled after 
Section 46 of the Judicial Code21 which generally regulates the procedure 
of the courts of appeals sitting in divisions or en banc and granting re
hearings.22 Although amended section 175(b) uses discretionary lan
guage ("may”) for the hearing of cases by separate divisions, section 
175(c), following section 46(c), clearly contemplates the establishment 
of divisions by providing that the Court of Claims shall sit in three-judge 
divisions unless a hearing en banc is ordered. While the analogous 
order must be made by a majority of the judges in regular active service 
on a court of appeals, the court or the Chief Judge of the Court of 
Claims may make the order.23 In either court, rehearings en banc may 
be ordered by a majority of the judges in regular active service.24
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EN BANC PROCEEDINGS

In view of new section 175, the Court of Claims may want to estab
lish guidelines seeking to discourage undue attempts by counsel to secure 
proceedings en banc; but it seems clear that the Court of Claims will 
not, and probably should not, adopt a rule that hearings en banc are not 
favored. Whether or not hearings by division will become common and 
a matter of regular practice, the court at this early stage should probably 
not lay down a rule favoring either divisions or en banc proceedings for 
initial hearings. Historically the composition of the Court of Claims, 
five judges sitting en banc, has differed from the courts of appeals. The 
clear preference for hearings by division in courts of appeals can be more 
easily explained in light of the varying number of judges in the circuits.25 26 
For reasons of economy a rule against rehearings en banc would seem 
to be desirable in the Court of Claims, but the question arises whether 
that court may adopt such a rule. Section 2515 of the Judicial Code,28 
which is of ancient vintage, long antedating the growth of the court 
into a tribunal endowed with some functions of an appellate nature, 
provides for a new trial on any ground established by common-law or 
equity rules applicable between private parties,27 and authorizes the Court 
of Claims to grant a new trial to the United States while the suit is 
pending, or within two years of final disposition of the action, on evi
dence that any "fraud, wrong, or injustice has been done the United 
States.”28 Clearly, the broad statutory guaranty of section 2515 deals 
only with new "trials” and has no relevance to rehearings en banc of 
a panel decision, an appellate procedure concerned with the reconsidera
tion of questions of law.29

25The number of circuit judges varies in each circuit ranging from three (First Circuit) 
to nine (D.C., Second, Fifth, and Ninth). For the number in each circuit see 28 U.S.C. § 
44(a) (1964).

26 28 U.S.C. § 2515 (1964).
27 28 U.S.C. § 2515(a) (1964) had its origin in the act which established the Court of 

Claims. Act of Feb. 24, 1855, ch. 122, § 9, 10 Stat. 614.
28 28 U.S.C. § 2515(b) (1964). This section originated in the Act of June 25, 1868, ch. 

71, § 2, 15 Stat. 75.
29 CT. Cl. R. 68, based on 28 U.S.C. § 2515 (1964), uses both the terms "new trial” and 

"rehearing.” In order to avoid confusion with the rehearing procedure under new 28 U.S.C.A. 
§ 175(d) (Supp. 1966), rule 68 perhaps should be amended to eliminate the term "rehearing.”

30 See Cohn, The Proposed Federal Rules of Appellate Procedure, 54 GEO. L.J. 431, 
466-67 (1966), in New Federal Rules 157-58 (1966). As of this writing, the proposed 
uniform rules have not been adopted.

The Proposed Uniform Rules of Federal Appellate Procedure contain 
enlightened provisions for both hearings and rehearings en banc.30 Rule 
35, dealing with the determination of cases by en banc proceedings reads 
as follows:
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A hearing or rehearing in banc is not favored and ordinarily will not 
be ordered except (1) when consideration by the full court is neces
sary to secure or maintain uniformity of its decisions, or (2) when the 
proceeding involves a question of exceptional importance. A majority 
of the circuit judges in regular active service may order that an appeal 
or other proceeding be heard or reheard by the court of appeals for the 
circuit in banc. Counsel may suggest the appropriateness of a hearing 
or rehearing in banc. Such a suggestion may also be made by a judge 
of the court on his own motion. The clerk shall transmit all such sug
gestions to the circuit judges of the circuit in regular active service. If 
counsel desires to suggest a rehearing in banc, the suggestion must be 
made in a petition for rehearing filed within the time prescribed by 
Rule 40.

Some of the clauses in rule 35 may be inappropriate for Court of 
Claims procedure. The sentence specifying who may order en banc hear
ings is merely a restatement of section 46(c). A comparable provision 
would have to follow sections 175(b) and (c), but the entire clause 
seems unnecessary. The provision allowing a judge on his own motion 
to suggest a hearing or rehearing en banc also appears unnecessary,31 
but if adopted would have to be rephrased because of the broad powers 
of the Chief Judge of the Court of Claims under section 175.

31 It would seem undesirable to adopt a provision similar to 9th Cir. R. 23(5) which 
requires the assent of a majority of the panel before a vote of all the active judges will be 
taken on the question whether a case is to be heard or reheard en banc.

32 Western Pac. R.R. Corp. v. Western Pac. R.R., 345 U.S. 247, 260-61 (1953).
38 28 U.S.C. § 1346(a) (1964) (tax refund suits generally and Tucker Act cases not ex

ceeding §10,000); see, e.g., United States v. Sherwood, 312 U.S. 584 (1941); Bates Mfg. 
Co. v. United States, 303 U.S. 567 (1938).

34 See Crown Coat Front Co. v. United States, 363 F.2d 407 (2d Cir.), cert, granted, 385 
U.S. 811 (1966) (No. 371), where the court of appeals held an en banc proceeding in a 
case within the concurrent jurisdiction of the district court.

The remaining sentences, as adapted to the Court of Claims termi
nology, would be appropriate; in particular, recognition of the right of 
counsel to suggest a hearing or rehearing en banc would seem necessary, 
considering that the Supreme Court has termed it an "essential” right.32 
It is doubtful, however, whether the grounds for en banc proceedings 
should be limited to uniformity of the court’s decisions and exceptional 
circumstances. For example, a clause should probably be added that an en 
banc proceeding is justified when the decision of the Court of Claims 
conflicts with a decision of a court of appeals reviewing a district court 
in one of the many areas in which district courts have jurisdiction "con
currently” with the Court of Claims.33 34 An en banc hearing by the 
Court of Claims would afford an opportunity to secure uniformity with 
the court of appeals.3'* Additionally, consideration should be given to 
the practice, existing in some courts of appeals as a matter of internal 
management, of circulating the draft opinion of a panel among all the 
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circuit judges in order to mitigate possible differences of opinion and 
thereby reduce the likelihood of reversals by en banc proceedings.35 * 37 38

35 On the other hand it is probably not desirable to incorporate a rule as existed in the 
First Circuit prior to 1962, disallowing a rehearing "unless a judge who concurred in the 
judgment desires it.” 1st Cir. R. 31. This clause is omitted in the new rule on petitions 
for rehearing. 1ST ClR. R. 30. Such a clause might be too restrictive in the Court of Claims.

33 E.g., 4th Cir. R. 19-
37D.C. Cir. R. 26(a) (15 days); 1ST ClR. R. 30 (14 days); 2d Cir. R. 25(a) (15 days); 

3D Cir. R. 33(1) (15 days); 4th Cir. R. 19 (30 days); 5th Cir. R. 29 (21 days); 6th Cir. 
R. 22 (20 days); 7th ClR. R. 25 (15 days); 8th ClR. R. 15(a) (20 days); 9TH ClR. R. 23(1) 
(30 days); 10th Cir. R. 24(1) (20 days).

38 Most circuits now require a certificate of counsel that the petition for rehearing is pre
sented in good faith and not for purposes of delay. See, e.g., D.C. ClR. R. 26(a); 1ST ClR. R. 
30. This provision, which has become a mere formality, is omitted from the proposed appel
late rules. It should not be incorporated into the novel procedure of the Court of Claims, 
since the Government, the sole defendant and normally the party ordered to make payments, 
will presumably not use the petition for purposes of delay.

The proposed appellate rules also cover petitions for rehearing. Rule 
40 provides:

A petition for rehearing may be filed within 14 days after entry of 
judgment unless the time is shortened or enlarged by order. The peti
tion shall state with particularity the points of law or fact which in the 
opinion of the petitioner the court has overlooked or misapprehended. 
Oral argument in support of the petition will not be permitted. No re
ply to a petition for rehearing will be received unless requested by the 
court, but a petition for rehearing will ordinarily not be granted in the 
absence of such a request. Twenty-five copies of the petition, printed 
in accordance with Rule 32(a), shall be filed with the clerk.

The requirement for printing may not be appropriate since rule 82 
of the Court of Claims permits motions for new trial to be in typewritten 
form; there is no reason a petition for rehearing under section 175 should 
not be in the same form. The express prohibition of the filing of a 
reply to a petition, at present found only in some of the appellate rules,86 
does not seem desirable for the Court of Claims, especially in view of 
the novelty of the panel and en banc procedure in that court. Other
wise, proposed rule 40 may be properly adapted to the Court of Claims 
procedure by, for example, extending the time limit for filing such a 
petition. The period for filing the equivalent petition is considerably 
longer in many of the circuits.87 Since the Court of Claims is a national 
court and the private litigants are consequently located throughout the 
country, a much longer time period should be specified.88

Some Lifting of the Veil of Sovereign Immunity

On July 18 and 19, 1966, four statutes were enacted which very 
considerably qualified and limited the privileged position of the United 
States in litigation. These acts, introduced, it should be noted, at the 
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suggestion of the Department of Justice and supported by the Depart
ment, radically changed the procedure under the Federal Tort Claims 
Act39 and gave the agencies broad authority to settle claims by the United 
States.40 The two statutes which are significant for Court of Claims 
litigation are: Public Law 89-505,41 creating statutes of limitations gen
erally applicable to claims by the United States, which affects counter
claims by the United States; and Public Law 89-5 07,42 providing for 
judgments for costs against the United States, which permits changes in 
the procedure for costs in the Court of Claims and calls for a modifica
tion of its rules.

89 Act of July 18, 1966, Pub. L. No. 89-506, 28 U.S.C.A. §§ 2401, 2671-72, 2675, 
2677-79 (Supp. 1966); 38 U.S.C.A. § 4116 (Supp. 1966); 80 Stat. 307, 31 U.S.C.A. § 724A 
(Supp. 1966).

40 Act of July 19, 1966, Pub. L. No. 89-508, 80 Stat. 308, 31 U.S.C. §§ 951-53 (Supp. 
1966).

41 Act of July 18, 1966, 28 U.S.C.A. §§ 2415-16 (Supp. 1966).
42 Act of July 18, 1966, 28 U.S.C.A. § 2412 (Supp. 1966).
48 See Guaranty Trust Co. v. United States, 304 U.S. 126, 132-33 (1938); Note, Im

munity From Statutes of Limitations and Other Doctrines Favoring the United States as Plain
tiff, 55 Colum. L. Rev. 1177 (1955).

44 Section 2508 authorizies the Government to file "any set-off, counterclaim, claim for 
damages, or other demand ... on the part of the United States against any plaintiff.” 28 
U.S.C. § 2508 (1964). See also CT. Cl. R. 21. The United States, of course, cannot be plain
tiff in the Court of Claims; rather, the district courts have jurisdiction of suits by the United 
States. 28 U.S.C. § 1345 (1964).

48 28 U.S.C. § 2401(a) (1964).
46 A similar problem arose in the district courts when the Government, exempt from 

limitations, sued on the basis of an accident and the private party sought to counterclaim 
under the Federal Tort Claims Act for the same accident, even though the two-year period 
of limitations in the Tort Claims Act had expired. See 28 U.S.C.A. § 2401(b) (Supp. 1966). 
The majority of courts have not permitted such a counterclaim by the private party. See 
Schwartz & Jacoby, Government Litigation—Cases and Notes 654-55 (1963).

STATUTE OF LIMITATIONS—PUBLIC LAW 89-505

It had been firmly established that, in the absence of a special statute 
applicable to the United States, the sovereign was exempt from any time 
limitations.43 The unfairness of that rule was recognized by the Depart
ment of Justice and has now been remedied by section 2415, added by 
Public Law 89-505, but the significance of this section is minimized 
in Court of Claims litigation because section 2415(f) specifically excludes 
compulsory counterclaims from any time limitation. When the United 
States files a counterclaim or setoff in the Court of Claims in a contract 
suit,44 the claim of the private party is subject to a six-year statute of 
limitations45 but a "claim of the United States . . . that arises out of 
the transaction or occurrence that is the subject matter” of the suit is 
not barred by section 2415(a).46 In this regard, the statute has not 
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affected the old rule. But the second sentence of section 2415(f) does 
limit permissive counterclaims otherwise barred under the new statute 
to setoffs not exceeding plaintiff’s recovery. To that extent new section 
2415 qualifies prior Court of Claims practice, under which either per
missive or compulsory counterclaims could exceed the amount sought in 
the petition.47

47 Ct. cl. r. 21(c).
48 28 U.S.C.A. §§ 2415(a), (c) (Supp. 1966).
49 28 U.S.C.A. § 2415(b) (Supp. 1966).
59 28 U.S.C.A. § 2415(a) (Supp. 1966). The legislative history refers to some instances 

of statutes thus remaining in effect: 71 Stat. 297 (1957), as amended, 12 U.S.C. § 1703(g) 
(1964) (two years for recovery of overpayment on guarantee of home-improvement loan); 
28 U.S.C. § 2462 (1964) (five years for enforcement of civil fines, penalties, and forfeitures); 
Rev. Stat. § 3494 (1875), 31 U.S.C. § 235 (1964) (six-year statute of limitations for suits 
under False Claims Act). H.R. Rep. No. 1534, 89th Cong., 2d Sess. 9 (1966). Another 
instance is 72 Stat. 859 (1958), 49 U.S.C. § 16(3) (i) (1964) (three years for claims by United 
States to recover railway-freight overcharges).

si 28 U.S.C.A. §§ 2416(a)-(d) (Supp. 1966).
82 28 U.S.C.A. § 2415(c) (Supp. 1966).
53 E.g., Cal. Code Civ. Proc. § 360; N.J. Stat. Ann. § 2A: 14-24 (1952).
94 28 U.S.C.A. § 2415(a) (Supp. 1966).
65 Ibid.

Government claims for damages founded upon contract or for the 
recovery of money erroneously paid to a civilian or military employee 
are now barred six years after accrual,48 and claims founded upon tort 
are barred after three years;49 but the new statute does not apply if an 
act of Congress already provides for limitations for the Government’s 
claim.50 Certain periods are excluded from the new limitations, such as 
those during which the private party was absent from the United States 
or exempt from service, during which war was declared, or during which 
facts, material to the Government’s cause of action, were not known and 
could not reasonably have been known by an official of the United 
States charged with the responsibility to act in the circumstances.51

A few additional aspects of section 2415 are of special interest for 
Court of Claims litigation. Government claims under the Internal Reve
nue Code or incidental to the collection of taxes imposed by the United 
States are expressly excluded from the new statute of limitations.52 There 
is a proviso, not too dissimilar to those in some state statutes of limita
tions,53 which qualifies the six-year limitation applicable to suits for the 
recovery of money erroneously paid to civilian or military employees.54 
It provides that "in the event of later partial payment or written acknowl
edgement of debt, the right of action shall be deemed to accrue again 
at the time of each such payment or acknowledgement.”55 Probably 
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the burden of proof with respect to this proviso, since it is an exception 
from the scope of the statute, falls upon the Government.50

58 McCormick, Evidbnce 674 (1954).
87 28 U.S.C.A. § 2415(a) (Supp. 1966).
58 Hearing on Improvement of Procedures in Claims Settlement and Government Litiga

tion Before Subcommittee No. 2 of the House Committee on the Judiciary, 89th Cong., 2d 
Sess. 7 (1966) (statement of John W. Douglas, Assistant Attorney General) [hereinafter cited 
as Hearings'}. This recognition might be compared with the problem, still unresolved, whether 
in the converse situation, that of a private contractor suing the Government, the six-year statute 
of limitations, 28 U.S.C. § 2401(a) (1964), is tolled during the pendency of the claim before 
the Board of Contract Appeals. Cf. Crown Coat Front Co. v. United States, 363 F.2d 407 (2d 
Cir.), cert, granted, 385 U.S. 811 (1966) (No. 371); Nager Elec. Co. v. United States, 368 
F.2d 847 (Ct. Cl. 1966).

60 See, e.g., 32 C.F.R. §§ 7.602-2 to -5 (1966) (Armed Services Procurement Regulations). 
For instance, the Government may seek to collect as damages the increased price of a substi
tute performance made necessary because of the termination of a contract for an inexcusable 
delay of the contractor.

80 28 U.S.C.A. § 2415(a) (Supp. 1966).
81 See H.R. Rep. No. 1535, 89th Cong., 2d Sess. 3 (1966) (accompanying H.R. 14182, 

89th Cong., 2d Sess. (1966), which became public Law 89-507); Hearings at 11, 34; 
Schwartz & Jacoby, Government Litigation—Cases and Notes 662 (1963).

62 H.R. Rep. No. 1535, 89th Cong., 2d Sess. 3 (1966).
88Act of June 25, 1948, ch. 646, § 2520(d), 62 Stat. 979.

For contract actions section 2415(a) includes an additional period of 
limitations "one year after final decisions have been rendered in appli
cable administrative proceedings required by contract or by law, which
ever is later . . . ,”57 The great number of situations requiring manda
tory administrative proceedings, for example, under the disputes clause 
of a government contract, and the time consumed thereby, made this 
tolling of the statute necessary.58 The importance of this proviso may 
become apparent in the case of a permissive counterclaim where the 
Government has suffered damages as the result of actions taken under 
the "delays” provision of a contract.5“ If, on the other hand, the damage 
claim were a compulsory counterclaim, the tolling proviso of 2415(a) 
would not arise because the statute of limitations does not cover compul
sory counterclaims.60

costs—public law 89-507

Before July 1966 an inequitable situation existed in which costs 
could be awarded against the United States, as the loser in litigation, 
only when authorized by a specific statute, while the Government could 
collect full costs whenever it was successful.61 The purpose of Public 
Law 89-507 was to "correct this disparity by putting the private litigant 
and the United States on an equal footing as regards the award of court 
costs.”62 To do this it repealed Section 2520(d)63 of the Judicial Code 
and substituted a new section 2412, which provides for judgments of 
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costs against the Government. The former section 2412(b)64 had limited 
such costs to "those actually incurred for witnesses and fees paid to the 
clerk” in a Tucker Act proceeding in which the Government put plain
tiff’s right to recover in issue.65 The repealed section 2520(d) provided 
that the Court of Claims tax the cost of printing the record against the 
losing party except when the judgment was against the United States. 
Because of this lack of reciprocity, the Court of Claims did not apply 
section 2520(d), certainly not in recent years.

«4 Act of June 25, 1948, ch. 646, § 2412(b), 62 Stat. 973.
65 See United States v. Cress, 243 U.S. 316 (1917); Don Cartage Co. v. United States, 

289 F.2d 623 (6th Cir. 1961); Conners Marine Co. v. Peterson Lighterage Co., 152 F.2d 657 
(2d Cir. 1945), cert, denied,, 327 U.S. 804 (1946). Though by the complete rewording of 
§ 2412 former § 2412(b), of course, was deleted, surprisingly no mention seems to have been 
made of that subsection in the legislative history of Public Law 89-507.

66 80 Stat. 306 (1966).
67 Act of July 18,1966, Pub. L. No. 89-507, 28 U.S.C.A. § 2412 (Supp. 1966).

The threshhold question is whether the new section 2412 should be 
implemented by the Court of Claims. The principal argument against 
implementation is that by not awarding costs to the prevailing party, 
whether Government or private party, the court treats both equally and 
that it is not necessary to correct any discriminatory treatment such as 
was practiced in the district courts. An additional argument against 
implementation is the fear that in utilizing this potentially significant 
power, the Court of Claims might frequently assess costs against the 
Government but only rarely assess them against the private party. In 
my opinion, the Court of Claims should implement section 2412 because 
it broadly, and without exception, provides that costs may be awarded 
to the prevailing party in any civil action brought in any court having 
proper jurisdiction. Any doubt of its applicability to the Court of Claims 
is clearly dispelled by its reference to section 2517 dealing with judg
ments of that court. Furthermore, in order to make application of new 
section 2412 possible, Section 2 of Public Law 89-5 0766 expressly re
pealed section 2520(d), a provision concerned only with the Court of 
Claims. The fear of discrimination against the Government is basically 
nothing but a misapprehension of a discretionary function and should 
not be raised against the Court of Claims. There is the additional policy 
consideration that cost procedures serve to deter frivolous litigation as a 
means, though frequently inadequate, of "reimbursing in whole or in 
part the prevailing party for the costs incurred by him in the litigation.”67 
The award of costs can also, at least in part, reduce the expenses of a 
defendant unjustifiably sued.

Since the new section 2412 takes effect only with respect to actions 
filed after the date of its enactment, July 18, 1966, the provisions of 
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old sections 2412(b) and 2520(d) will remain in effect for a consider
able time. The ramifications of the new law still deserve immediate 
attention by the Court of Claims, because it may be necessary to amend 
the court’s rules. The statute authorizes judgments for costs "as enumer
ated in section 1920 . . . but not including the fees and expenses of 
attorneys,” and provides that costs "taxed against the Government shall, 
in an amount established by statute or court rule or order, be limited to 
reimbursing in whole or in part the prevailing party for the costs in
curred by him in the litigation.” Application to Court of Claims pro
ceedings of the five cost items enumerated in section 192068 may create 
certain problems. With respect to fees of the clerk, new section 2412 
should be read jointly with the sections which regulate filing and certifi
cation fees collected by the clerk;69 70 fees of the marshal, the other element 
of the first item, are much less significant in the Court of Claims than 
in the district courts, since he does not serve the petitions in the Court 
of Claims.'0 Court reporter fees for stenographic transcripts may be 
taxed under the second item of section 1920; this suggests a possible 
rewording of Court of Claims rule 49(d), under which evidence is re
corded by private reporters furnished by the party whose evidence is to 
be taken. The system of private reporters has been developed and has 
proven desirable in Court of Claims proceedings because the commis
sioners frequently take evidence at different places throughout the coun
try. Though the reporters are "under the control and jurisdiction of the 
commissioner,”71 their status may have to be altered somewhat to qualify 
them more readily as "court” reporters. Tighter control may be neces
sary, especially some provision for regulation of fees, at least for maxi
mum rates, and for direct sanctions against the reporter if the transcript 
is not filed as ordered.72

68 28 U.S.C. § 1920 (1964).
ea Ct. Cl. R. 5(a), 83.
70 Compare Ct. Cl. R. 6(a), with Fed. R. Civ. P. 4(c). Marshal’s fees are generally not 

applicable to Court of Claims proceedings. See 28 U.S.C. § 1921 (1964). But cf. Ct. Cl. R. 
23(c)(3), 51(e) (third-party pleadings and subpoenas may be served by a marshal).

77 Ct. Cl. R. 49(d).
72 See Ct. Cl. R. 49(e) which now provides for sanctions if the transcript is not supplied, 

but only against the private party. In the district courts the duties of the official court re
porters are spelled out in detail in 28 U.S.C. § 753 (1964). See 28 U.S.C. § 753(e) (1964) 
(fixing his salary); 28 U.S.C. § 753 (f) (1964) (authorizing court to prescribe reporters’ rates 
for transcripts).

In this connection, the application of section 1920(2) to Court of 
Claims practice, the question arises whether rules should be promulgated 
specifying when the expense of obtaining transcripts should be taxed as 
costs. True, the Federal Rules of Civil Procedure governing the district 
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courts lack any detailed provision specifying the items of taxable costs;73 74 * * 77 
but this may not be a valid precedent for the Court of Claims because 
the district courts also have local rules, a substantial percentage of which 
contain provisions on costs.'4 Since no such additional rules exist in the 
Court of Claims, its rules should properly encompass both the federal 
and the local rules, especially in view of the mechanics of the cost pro
cedure which should probably prevail in the Court of Claims. Under 
the Federal Rules of Civil Procedure, unless otherwise directed by the 
court, costs are to be allowed to the prevailing party and may be taxed 
by the clerk on one day’s notice, with his action reviewable by the court 
on motion within five days.7u It seems highly doubtful that the Court 
of Claims will want to adopt any procedure taxing costs as of course; 
but in any event the procedure of taxing costs probably should provide for 
review of the clerk’s determination by the commissioner who was trial 
judge.'6 The establishment of certain standards for the taxation of costs 
therefore seems desirable.

73 Under Fed. R. Civ. P. 54(d) costs are allowed to the prevailing party but are allowed 
only as permitted by law if against the United States, its officers and agencies. These costs may 
be taxed by the clerk subject to review by the court.

74 Probably the outstanding example of any local rule specifying taxable costs is in the 
rules for the Southern District of California where complete details are provided. S.D. CAL. 
R. 15.

73 Fed. r. Civ. P. 54(d).
73 See Ct. Cl. R. 52(a).
77 Ct. Cl. R. 57(b).
78 The taxability of transcripts of depositions is far from uniform in the district courts. 

See 6 Moore, Federal Practice 5 54.70(3) (2d ed. 1965). Sometimes they may be taxed 
whether or not introduced in evidence. See S.D. CAL. R. 15(2) (b).

73 See Ct. Cl. R. 30(d).
80 In support of the general doctrine that costs should not be excessive, see Farmer v. 

Arabian Am. Oil Co., 379 U.S. 227 (1964).
«I See Ct. Cl. R. 34(c).

In determining whether trial transcripts should be taxable, it must 
be realized that in the Court of Claims procedure both parties must nor
mally file proposed findings of fact with the commissioner," which sup
ports the conclusion that the party’s copy of the transcript should be a 
taxable cost. With respect to transcripts of depositions,78 a distinction 
should perhaps be made between evidentiary and discovery depositions,79 
with only evidentiary depositions taxable;80 or perhaps discovery deposi
tions should be taxed if received in evidence.81

Item three of section 1920 permits the taxing of fees and disburse
ments for printing and witnesses, which would not seem to present un
usual difficulties in Court of Claims proceedings. The bill which ulti
mately became Public Law 89-507, amending section 2412, originally 
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excluded the fees of expert witnesses,82 but the deletion of that exclusion 
is not likely to prove significant, considering that expert witnesses are 
now only allowed the same fee as ordinary witnesses.83 One of the pro
visions contained in the July 1966 amendments to the Federal Rules of 
Civil Procedure suggests adoption by the Court of Claims. Rule 43(f) 
was added, providing for the court appointment of foreign-language in
terpreters or interpreters for the deaf, their compensation ultimately to 
be taxed as costs in the discretion of the court.84

82 H.R. 14182, 89th Cong., 2d Sess. (1966) (as introduced March 31, 1966).
88 28 U.S.C. § 1821 (1964) ($4 per day and 8 cents per mile); H.R. Rep. No. 1535, 

89th Cong., 2d Sess. 3 (1966). This is entirely different from the very large expert fees 
which were allowed in Indian claims cases as part of the permitted attorneys fees. See Alcea 
Band of Tillamooks v. United States, 121 Ct. Cl. 173 (1951) ($15,000 expert fee).

84 Certain other of the 1966 amendments to the Federal Rules of Civil Procedure not 
dealing with costs may be worthy of adoption by the Court of Claims. This seems true espe
cially with respect to:

(a) Fed. R. Civ. P. 19 (now called Joinder of Persons Needed for Just Adjudica
tion) ; see CT. Cl. R. 25, dealing with joinder. The new rule may find proper 
application, for example, in the field of tax refund suits and solve problems 
when a refund, though not due to plaintiff, may be due to another;

(b) The clarifications effected by Fed. R. Crv. P. 12(g), (h), to be inserted in
Ct. Cl. R. 20(g), (h), and by Fed. R. Civ. P. 17(a), to be inserted in Ct. 
Cl. R. 24(a);

(c) Fed. R. Crv. P. 44(a) simplifying the proof of foreign official records, to be
inserted in Ct. Cl. R. 50(a);

(d) Fed. R. Crv. P. 44.1 (Determination of Foreign Law) freeing the courts from
the cumbersome common-law methods of proving foreign law. Adoption of 
the new provision may be particularly desirable in view of 28 U.S.C. § 2502 
(1964) requiring reciprocity for suits by aliens in the Court of Claims.

85 See 28 U.S.C. § 1923 (1964) for rates of docket fees according to particular proceed
ings.

88 H.R. Rep. No. 1535, 89th Cong., 2d Sess. 3 (1966).
87 28 U.S.C. § 1923(a) (1964).
88 See McConville v. United States, 197 F.2d 680 (2d Cir.), cert, denied, 344 U.S. 877 

(1952), where it was held that the twenty-dollar attorney’s docket fee provided in 28 U.S.C. 
§ 1923 (1964) is not taxable in Tort Claims Act cases because otherwise the fee allowed 
would exceed the statutory maximum under former § 2678. Act of June 25, 1948, ch. 646, § 
2678, 62 Stat. 984 (now 28 U.S.C.A. § 2678 (Supp. 1966)). The costs for printing briefs in 
admiralty specified in 28 U.S.C. § 1923(c) (1964), an item not applicable in the Court of 
Claims, may be taxable under Public Law 89-507.

Fees for copies of papers necessarily obtained, the fourth enumerated 
item, may, in the Court of Claims, include such matters as patent file 
wrappers, charts, and maps. Probably docket fees, the fifth item of sec
tion 1920,85 should not be made taxable, though this may appear de
sirable. True, they were listed specifically as taxable costs against the 
Government in the legislative history of the new sections,86 but the speci
fied taxable attorney’s docket fees listed in section 19238' should be con
sidered attorneys’ fees, which are expressly excluded from coverage of 
new section 2412.88

There are certain other provisions which merit consideration. In 
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many local district courts, specific rules exist for requiring security for 
costs from nonresident plaintiffs.89 Since the Court of Claims possesses 
national jurisdiction, a similar provision would be appropriate, if at all, 
only with respect to residents of foreign countries. In some district 
courts, rules require prepayment of expenses by the party noticing a depo
sition at a place more than one hundred miles from the courthouse.90 
Again, the national character of the Court of Claims makes adoption of 
such a provision undesirable.91 Perhaps Court of Claims rule 67(a), 
concerning voluntary dismissal, should be interpreted in conformity with 
the similar federal rule 41(a) under which the "terms and conditions” 
imposable by the court include costs.92 Without adoption of any rule, 
section 1915, permitting in forma pauperis proceedings "without prepay
ment of fees and costs or security therefor,”93 would seem to be applicable 
in the Court of Claims.

89 See, e.g., D.C. Code Ann. § 11-1506 (1961); S.D. III. R. 2(a); D. Mass. R. 13; 
N.D. Ohio R. 7(b) (1).

90 See, e.g., S.D. & E.D.N.Y. Civ. R. 5(a).
91 It is recognized that an application showing good cause is required for the service of 

a subpoena more than one hundred miles from the hearing. CT. Cl. R. 51(b)(1). But that 
rule deals, not with notice of a hearing at a distance, but with the service of the subpoena. 
The additional expenses thereby incurred are covered by the provision of 28 U.S.C. § 1821 
(1964) concerning mileage.

92 See Federal Sav. & Loan Ins. Corp. v. Reeves, 148 F.2d 731 (8th Cir. 1945); Home 
Owners’ Loan Corp. v. Huffman, 134 F.2d 314 (8th Cir. 1943).

93 28 U.S.C. § 1915(a) (1964).
94 See text accompanying notes 63-65 supra.
99 Ct. Cl. R. 37.
98 Ct. Cl. R. 42.
97 Ct. Cl. R. 64(h).
98 Fed. R. Civ. P. 37(a), 37(c), 56(g).
99 Act of June 25, 1948, ch. 646, § 2412(a), 62 Stat. 973.

The Court of Claims has been unwilling to adopt cost procedures 
which would discriminate between the Government and the private 
party.94 Obviously as a result of that policy, when the court adopted 
rules governing refusal to testify,95 the procedure for admissions,96 and 
bad faith in the presentation of affidavits in summary judgment proceed
ings,97 it omitted the equivalent provisions of the federal rules on sanc
tions which authorize the opponent to recover the reasonable expenses 
incurred, including attorneys’ fees.98 Under former section 2412(a)99 
the United States was liable for fees and costs only when such liability 
was expressly provided for by act of Congress. Since Public Law 89-507 
repealed that broad prohibition, the problem arises whether cost sanctions 
should now be added by the Court of Claims. The issue would seem 
to be especially significant in the field of admissions because in that re
spect no sanction exists in the Court of Claims for an unjustified re
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fusal.100 New section 2412, however, authorizes only "judgments” for 
costs, and the sanction provisions of the federal rules contemplate the 
imposition of costs by means of orders which do not as such constitute 
judgments and may often accrue to the benefit of the party ultimately 
losing the case. It also limits the new taxable costs to those incurred by 
the prevailing party, but the costs here discussed may be in the nature of 
a penalty against any party.101 Moreover, the section expressly excludes 
"fees and expenses of attorneys” from the award of costs against the Gov
ernment. The question, however, remains whether in line with the prin
ciple of treating the Government and the private party equally, any mean
ingful argument might be made that with the repeal of the broad prohi
bition of section 2412(a) an inherent power of the court arises, incident 
to its power over discovery and summary judgment, to tax costs, includ
ing attorneys’ fees, by order against the Government. At most it seems 
a requirement to pay as costs the expenses incurred, other than attorneys’ 
fees, should be promulgated.

10° Prior to the enactment of Public Law 89-507, the sanction provision of federal rule 
37(c) could not be applied against the United States. United States v. Watchmakers of 
Switzerland Information Center, Inc., 25 F.R.D. 347 (S.D.N.Y. I960).

1Qi 4 Moore, Federal Practice 5 36.03, at 2710 (2d ed. 1963).
102 80 Stat. 250, amending 5 U.S.C.A. § 552 (Special Supp. 1966). Section 3 of the 

amendment provides that Public Law 89-487 will become effective only one year after enact
ment, on July 4, 1967. The recodification of Title 5 of the United States Code by Act of 
Sept. 6, 1966, Pub. L. No. 89-554, 80 Stat. 378, covering the laws as of July 1, 1965, there
fore lists in 5 U.S.C.A. § 552 (Special Supp. 1966) the unamended version of § 3 of the 
Administrative Procedure Act.

103 5 U.S.C.A. § 552(a) (Special Supp. 1966).
io« 5 U.S.C.A. § 552(d) (Special Supp. 1966).

Freedom of Information—Public Law 89-487

Court of Claims practice was probably not altered by the enactment 
of Public Law 89-487 on July 4, 1966,102 which amended Section 3 of 
the Administrative Procedure Act, strengthening the right of the public 
to obtain information from the Government and providing that agency 
records be made more freely available. Formerly, section 3 generally 
excluded from the information requirement any "function of the United 
States requiring secrecy in the public interest”103 and public records con
taining "information held confidential for good cause found.”104 In en
acting the new law, Congress expressed the view that section 3 had been 
"of little or no value to the public in gaining access to records of the 
Federal Government. Indeed, it has had precisely the opposite effect: 
it is cited as statutory authority for the withholding of virtually any 
piece of information that an official or an agency does not wish to dis
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close.”100 Public Law 89-487 was designed to effect a complete reversal 
by eliminating the broad claim of secrecy in the public interest, listing 
nine rather specifically described categories of exemptions from the broad 
disclosure requirement.105 106

105 S. Rep. No. 813, 89th Cong., 1st Sess. 5 (1966).
106 Act of July 4, 1966, Pub. L. No. 89-487, § 3(e), 80 Stat. 250.
107 28 U.S.C. § 2507(a) (1964); Ct. Cl. R. 39-
108 CT. Cl. R. 40; see 28 U.S.C. § 2507(b) (1964).
109 E.g., United States v. Reynolds, 345 U.S. 1 (1953); see Schwartz & Jacoby, Gov

ernment Litigation—Cases and Notes 505-30 (1963).
110 Act of Feb. 24, 1855, ch. 122, § 11, 10 Stat. 614.
111 Consequently, motions for calls frequently are changed into motions for production. 

See, e.g., Will Weiss, 155 Ct. Cl. 825 (1961); Kaiser Aluminum & Chem. Corp. v. United 
States, 141 Ct. Cl. 38, 157 F. Supp. 939 (1958).

112 ct. Cl. R. 39(a).
us Ct. Cl. R. 40.
ill Ct. Cl. R. 39(b). Rule 39(c)(2) specifically provides that a party under certain con

ditions may be excused from filing a document with the clerk if inspection or duplication is 

The question arises whether the discovery procedure of the Court of 
Claims was affected by amended Section 3(c) of the APA, which deals 
with agency records. In order to secure government records two differ
ent methods of procedure may be followed in the Court of Claims— 
"calls”10' and motion for production of documents.108 Since government 
papers are protected against disclosure by motion for production only on 
the ground of privilege, rather clearly this procedure has not been modi
fied because the nine categories exempted in new subsection 3(e) seem 
to cover the areas of the law of privilege recognized in government 
litigation, such as matters of national defense or foreign policy, trade 
secrets, and executive or informer’s privilege.109

The effect on the procedure by which the court "calls” upon any 
government agency for nonprivileged papers is less certain. This tradi
tional method, though long antedating orders for production,110 has lost 
much of its significance because of the ability of the agency head to re
fuse to comply "when, in his opinion, compliance will be injurious to 
the public interest.”111 In certain aspects, however, calls are available 
when motions for production are not; for example, they may be issued 
on the court’s own motion112 whereas orders for production require a mo
tion by one of the parties.113 Another advantage of calls is that produc
tion orders only require the Government to permit inspection of the 
papers and copying by the private party, while the call procedure con
templates filing the original documents with the clerk in Washington. 
Thus the expense of discovery of government documents may occasion
ally be reduced by using calls.114
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More specifically, the problem remains whether the Freedom of In
formation Act has impliedly repealed the second sentence of section 
2507(a) giving the head of an agency the discretionary right to refuse 
to comply.1"5 A number of reasons would seem to make such conclusion 
doubtful. Generally, following the doctrine that implied repeals are not 
favored,115 * * 118 it could be urged that the second sentence was not impliedly 
repealed by the act because it was not mentioned in the congressional re
ports.117 Further, new section 3(e)(5) states that interagency or intra
agency memoranda or letters "which would not be available by law to a 
private party in litigation with the agency” are exempted from the re
quirement of disclosure—an indication that litigation with the Govern
ment still is considered a matter separate from, and as such not covered 
by, the Administrative Procedure Act.118 On the other hand, amended 
section 3(e)(3), which excludes from the disclosure requirement matters 
which are "specifically exempted from disclosure by statute,” may afford 
a weak basis for arguing that the new section 3 has affected Court of 
Claims discovery. New section 3(e) was apparently intended as a cate
gory of substantive areas of the law in which nondisclosure is to be 
permitted, rather than as a procedural device for invoking secrecy. It 
can hardly be argued that Section 2507(a) of the Judicial Code is a 
statute within the meaning of APA Section 3(e) (3).119

permitted, but such modification will not be granted if duplication by copying or photo
graphing is "impracticable” (which presumably includes a case of prohibitive expense).

Another instance where motions for calls are available but motions for production are 
not, would be where information, not contained in a document, is sought relating to the 
identity of persons having knowledge of relevant facts. Since the institution of Interroga
tories to Parties does not exist in the Court of Claims, the party in that case could proceed by 
means of a motion for a call. Public Law 89-487 seems to have no application to this situa
tion since it deals only with records, i.e., written, not oral, information.

115 28 U.S.C. § 2507 (a) (1964).
lie Ex Parte Crow Dog, 109 U.S. 556, 570 (1883); see FTC v. A. P. W. Paper Co., 328 

U.S. 193, 202 (1946).
l17It does not appear in S. Rep. No. 813, 89th Cong., 1st Sess. (1965), or in H.R. Rep. 

No. 1497, 89th Cong., 2d Sess. (1966). Apparently no reference to it was made in the hear
ing or in the congressional debates.

118 References to provisions of the Administrative Procedure Act, of course, occur in 
cases of government litigation, see, e.g., Appeal of the United States SEC, 226 F.2d 501, 517 
(6th Cir. 1955), and were made in the Government’s brief in that case; the brief is excerpted 
in Gellhorn & Byse, Administrative Law 616, 617-18 (I960). But this does not prove 
the direct applicability of the act to litigation with the Government.

See H.R. Rep. No. 1497, 89th Cong., 2d Sess. 10 (1966) where, in explaining subdivision 
3(e)(5), the area of "litigation by a private party” with an agency was described as being 
distinct from the issue of availability of records to the "general public.”

119 See H.R. Rep. No. 1497, 89th Cong., 2d Sess. 10 (1966), where subsection (e) (3) of 
new section 3 was described as a reference to the nearly one hundred statutes which restrict 
access to "specific” government records, clearly a reference to particular items declared privi
leged, not to a method of claiming privilege.

The problem here considered is not likely to assume substantial prac
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tical importance. The scope of application of the calls procedure is very 
limited. In addition, it would not be surprising if the Government, 
when refusing to comply with a call, now uses language which will bring 
its refusal within at least one of the nine categories of Section 3(e) of 
the APA. Even if such procedure should be employed, however, there 
would still remain one problem. If the refusal were considered simply 
a refusal to comply with a call, no possibility of direct enforcement would 
exist; rather, the only sanction could be the admitting of secondary evi
dence.120 If, on the other hand, the refusal were treated as one under 
Section 3(e) of the APA, section 3(c) would provide a specific court 
remedy in the district court. The burden of proof would be on the 
agency to sustain its action, and in the event of noncompliance with the 
court’s order, the responsible officers could be punished for contempt.

120 Pollen v. United States, 85 Ct. Cl. 673 (1937).
121 Act of Feb. 4, 1855, ch. 122, 10 Stat. 612.
122 Act of March 3, 1911, ch. 231, § 151, 36 Stat. 1138.
123 Act of June 25, 1948, ch. 646, § 1493, 62 Stat. 941, which had provided for jurisdic

tion to give advisory opinions upon departmental references, was repealed in 1953 as part of 
the congressional declaration that the Court of Claims is a court established under Article 
III of the Constitution. Act of July 28, 1953, ch. 253, §§ 1, 8, 67 Stat. 226.

i2^ 28 U.S.C.A. §§ 792, 1492, 2509 (Supp. 1966).
125 Act of June 25, 1948, ch. 646, § 1492, 62 Stat. 941.
126 Act of June 25, 1948, ch. 646, § 2509, 62 Stat. 977.
127 370 U.S. 530 (1962).

Congressional Reference Jurisdiction—
Public Law 89-681

In the closing days of the session, the 89th Congress attempted to 
remedy the troublesome problem of congressional references, which, of 
course, goes back to the creation of the court in 1855.121 Congressional 
reference jurisdiction122 was the remnant of the broader advisory juris
diction which the court previously possessed.123 * 125 126 127 Prior to amendment by 
Public Law 89-681,121 Section 1492 of the Judicial Code gave the court 
jurisdiction "to report to either House of Congress on any bill referred 
to the court by such House, except a bill for a pension,”120 and section 
2509 required that the court report to said house "the facts in the case, 
including . . . facts bearing upon the question whether the bar of any 
statute of limitation should be removed, or facts claimed to excuse the 
claimant for not having resorted to any established legal remedy.”120

Glidden Co. v. Zdanok^1"' in which the Supreme Court decided that 
the Court of Claims was a court created under Article III of the Consti
tution, created serious doubts of the continued validity of the court’s con
gressional reference jurisdiction. The opinion of Mr. Justice Harlan (in 
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which Justices Brennan and Stewart joined), stated that sections 1492 
and 2509 appear to subject the congressional reference decision of the 
court "to an extrajudicial revisory authority incompatible with the limita
tions upon judicial power this Court has drawn from Article III.”1"8 
Rather than decide the issue in a vacuum, since Glidden did not involve 
a congressional reference, Mr. Justice Harlan went on to "simply . . . 
note the doubt attending the validity of the jurisdiction, and proceed on 
the assumption that it cannot be entertained by an Article III court.”128 129 
The separate concurring opinion of Mr. Justice Clark, joined by Mr. 
Chief Justice Warren, was more definite, referring to the letter of August 
8, 1793, from Chief Justice Jay and the Associate Justices to President 
Washington, which refused to answer a series of questions concerning 
the effect a European war might have on transactions in United States 
ports, submitted by Secretary of State Thomas Jefferson.1"0 Mr. Justice 
Clark stated: "In my view the Court of Claims, if and when such a refer
ence occurs, should with due deference advise the Congress, as this Court 
advised the President 169 years ago, that it cannot render advisory 
opinions.”131

128 Id. at 582.
120

130 See Correspondence of the Justices (1793) in Hart & Wechsler, The Federal 
Courts and the Federal System 75-77 (1953). The questions presented were general in 
nature. For example, one of the many questions presented was: "To what distance, by the 
laws and usages of nations, may the United States exercise the right of prohibiting the hostili
ties of foreign powers at war with each other within rivers, bays, and arms of the sea, and 
upon the sea along the coasts of the United States?" Chief Justice Jay’s letter, refusing to 
answer the questions, referred to the theory of separation of powers and that of checks and 
balances, "considerations which afford strong arguments against the propriety of our extra- 
judicially deciding the questions.”

131 370 U.S. at 587. Two Justices took no part in the decision of the case and two dis
sented.

132 court has followed the practice of certifying to Congress opinions and findings 
of fact in pending congressional reference cases where procedural steps had been taken by 
the court before the date of the Glidden opinion, see, e.g., Catalina Properties, Inc. v. United 
States, 158 Ct. Cl. 205, 305 F.2d 380 (1962), but no new congressional references have been 
accepted, though a few are still pending in the Court of Claims as of the time of this writing. 
But cf. Hobson v. Hansen, Civil No. 82-66, D.D.C., Feb. 9, 1967, excerpted in 35 U.S.L. Week 
2459, with respect to the dissimilar problem of the appointment of the members of the Board 
of Education of the District of Columbia by the district court judges. Hobson sustained the 
constitutionality of D.C. Code Ann. § 31-101 (1961). See Glidden Co. v. Zdanok, 370 U.S. 
530, 580-81 (1962); Ex parte Siebold, 100 U.S. 371, 398 (1880).

Whether or not the rendition of a report in a congressional reference 
concerning a particular and identifiable situation should be equated to 
that of the 1793 correspondence involving abstract questions, it is clear 
that the Court of Claims interprets Glidden as prohibiting it from taking 
future congressional reference cases.132 To remedy this situation, bills 
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were introduced in the 88th133 and the 89th134 Congresses. H.R. 1665, 
which was passed by the House on May 17, 1965,135 would have amended 
sections 1492 and 2509 to end the advisory aspects of congressional ref
erence jurisdiction and to provide that "whenever any claim, except one 
for pension,” is referred to the court by either house, the court shall 
"determine the amount, if any, legally or equitably due” to the claimant, 
and render judgment.

133 H.R. 1054, 88th Cong., 1st Sess. (1963).
134 H.R. 1665, 89th Cong., 1st Sess. (1965) (as introduced Jan. 6, 1965).
135 111 Cong. Rec. 10590 (1965).
135 Letter From the Department of Justice to the Chairman of the House Judiciary Com

mittee, June 5, 1963, in H.R. Rep. No. 306, 89th Cong., 1st Sess. 8 (1965).
187 Ibid.
138 id. at 9.
13» Ibid. It should be noted that by letter of April 2, 1965, to the Chairman of the 

House Judiciary Committee, the Director of the Administrative Office of the U.S. Courts, 
commenting on the bill, sated that the Judicial Conference of the United States at its March 
1965 session had approved of the bill as a constitutional substitute for the congressional 
reference cases. H.R. Rep. No. 306, 89th Cong., 1st Sess. 6-7 (1965). Later, on July 5, 1966, 
when commenting on the substitute for H.R. 1665, which ultimately became Public Law 89- 
681, the Court of Claims expressed its preference for H.R. 1665 over the substitute. Letter 

There was strenuous opposition to the proposal by the Justice De
partment on constitutional grounds. The Department reasoned that 
serious questions were raised by H.R. 1665 "since Article III courts 
have jurisdiction only to decide cases in law and equity.”136 The De
partment expressed the view that the "bill creates the very kind of diffi
culty which it is designed to obviate, viz. the imposition of nonjudicial 
functions on a constitutional court,” since, as understood in congressional 
reference cases, the term "equitably due” has been used "in the sense of 
broad moral responsibility, what the Government ought to do as a matter 
of good conscience,” and "equity” in that context is a term "ethical rather 
than jural . . . grounded in the precepts of the conscience, not in any 
sanction of positive law.”137

Another constitutional objection raised by the Department was that 
H.R. 1665 "would authorize one House of Congress to waive the im
munity of the United States from suit and to modify, for a particular 
case, the general conditions pursuant to which the United States has 
agreed to be sued, such as the requirement that suit be brought in a 
particular court” or within a particular period of time.138 The Depart
ment rejected the contention that H.R. 1665 was simply a delegation of 
authority to each House to waive immunity in particular instances by 
questioning whether Article I, Section 7, of the Constitution, prescribing 
the process of lawmaking, permits such delegations and whether, in any 
event, a proper standard for the exercise of the delegation was defined.139 
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As a practical matter, the proposed bill would have been more favorable 
to claimants in that a presidential veto was not provided for. The action 
of the Court of Claims would have amounted to a judgment, whereas 
the President has the power, which he has exercised on occasion, to veto 
a bill which was enacted by Congress pursuant to a report on the con
gressional reference.

Although the House passed H.R. 1665, a complete substitute was 
prepared pending consideration of the bill by the Senate Judiciary Com
mittee. In reporting favorably on the substitute, the Senate Judiciary 
Committee stated that there was merit in the constitutional objections 
raised by the Justice Department, especially the objection raised to per
mitting the Court of Claims to enter judgment based upon equitable 
considerations, that is, "to perform essentially legislative functions.”140 

From the Chief Judge of the Court of Claims to the Senate Subcommittee on Improvements 
in Judiciary Machinery of the Judiciary Committee, July 5, 1966, in S. Rep. No. 1643, 89th 
Cong., 2d Sess. 5 (1966).

140 s. Rep. No. 1643, 89th Cong., 2d Sess. 7-8 (1966). The objection of the Justice 
Department based upon the process of lawmaking contemplated by H.R. 1665 reflects a view 
consistently taken by the Department in its opposition to legislation under which the effec
tiveness of executive action was made dependent upon a resolution of one House, a concur
rent resolution, or sometimes upon actions of particular congressional committees. See 41 
Ops. Att'y Gen. 230 (1955); 37 Ops. Att’y Gen. 56 (1933). For vetoes based upon such 
considerations see H.R. DOC. No. 272, 89th Cong., 1st Sess. (1965) (Military Construction 
Authorization Bill, 1965); S. Doc. No. 34, 89th Cong., 1st Sess. (1965) (Pacific Northwest 
Disaster Relief Bill of 1965). For a presidential statement made upon signature of such a bill, 
see 1 Weekly Compilation of Presidential Documents 432 (1965) (Omnibus Rivers 
and Harbors Act of 1965). See generally Ginnane, The Control of Federal Administration by 
Congressional Resolutions and Committees, 66 HARV. L. REV. 569 (1953). But in apparently 
the only reported federal court decision involving this problem, Maiatico v. United States, 112 
U.S. App. D.C. 295, 302 F.2d 880 (1962), the court of appeals applied, without questioning 
its constitutionality, a provision of the Independent Offices Appropriation Act of 1961, Pub. 
L. No. 86-626, 74 Stat. 431 under which amounts were appropriated for acquisitions "subject 
to approval ... by the Committee on Public Works of the Senate and House of Representa
tives, respectively . . . .”

With respect to the Department’s objection that by having the court determine whether 
a claim is "equitably due” H.R. 1665 would transfer the exercise of legislative functions to 
an article III court, the Department relied upon cases which had arisen in the exercise of 
the court’s congressional reference jurisdiction. See, e.g., Cuyahoga County v. United States, 
155 Ct. Cl. 307, 294 F.2d 775 (1961); B. Amusement Co. v. United States, 148 Ct. Cl. 337, 
180 F. Supp. 386 (I960). Perhaps the term "equitably due” in H.R. 1665 need not have 
been interpreted as broadly as the former congressional reference jurisdiction, namely, as 
going beyond the principles of equity jurisprudence. The extent to which "equity,” as distin
guished from a mere "ethical obligation,” now plays a part in the court’s normal jurisdiction, 
is a question to which no simple answer can be given. While equitable relief, such as specific 
performance or injunctions, cannot be granted, equitable doctrines incident to the relief of 
money damages are applied, for example, reformation of a contract or conveyance of an 
easement in land by the person recovering damages for unlawful overflights. SCHWARTZ 
& Jacoby, Government Litigation—Cases and Notes 189 (1963). Though strictly 
speaking not because of the absence of equity jurisdiction, no relief is granted in the Court 
of Claims on a contract implied in law, i.e., on the theory of unjust enrichment. E.g., Merritt 
v. United States, 267 U.S. 338 (1925); Sutton v. United States, 256 U.S. 575 (1921); Plumely 
v. United States, 226 U.S. 545 (1913). Moreover, special wartime legislation was needed to 
give remedies in cases of war contracts either formally or technically defective. Contract 
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The Department of Justice found no objections to the substitute bill, 
but, still questioning the need for any such legislation, expressed prefer
ence for general rather than private relief legislation. It recommended 
that if legislation such as the substitute bill be enacted, it be used spar
ingly.141

Settlement Act of 1944, § 17, 58 Stat. 665, 41 U.S.C. § 117 (1964); War Contracts Relief 
Act (Lucas Act), ch. 864, 60 Stat. 902 (1946), as amended, ch. 646, § 37, 62 Stat. 992 (1948), 
as amended.

141 Letter From the Department of Justice to the Senate Subcommittee on Improvements 
in Judicial Machinery of the Committee on the Judiciary, Aug. 22, 1966, in S. Rep. No. 
1643, 89th Cong., 2d Sess. 5 (1966).

142 S. REP. No. 1643, 89th Cong., 2d Sess. 4 (1966). The Senate report stated that the 
draft had the acceptance of the Department of Justice and of the Court of Claims. It should 
be noted, however, that the Department of Justice questioned the need for the legislation. 
Id. at 7. The Court of Claims preferred the original version of H.R. 1665 to the substitute. 
Id. at 8.

143 28 U.S.C.A. § 792(a) (Supp. 1966). The institution of a Chief Commissioner has 
existed in the Court of Claims for many years, but prior to Public Law 89-681 it was not 
statutorily required.

444 28 U.S.C.A. § 1492 (Supp. 1966).
443 28 U.S.C.A. § 2509 (Supp. 1966).
146 Without Public Law 89-681 so specifying, it seems obvious that upon death, resigna

tion of a commissioner, or his removal by the court, the Chief Commissioner can designate a 
successor among the commissioners.

147 The 1957 Rules of the Court of Claims contained a provision on the handling of 
congressional references. Ct. Cl. R. 14, 140 Ct. Cl. 11 (1957). Because of the Glidden 
opinion no provision concerning congressional references was put into the 1964 court rules. 
The new rules will have to be issued by the Chief Commissioner, not the court. Probably

The substitute version, drafted by the staff of the Senate Subcom
mittee on Improvements in Judicial Machinery,142 was finally enacted on 
October 15, 1966. The outstanding characteristic of Public Law 89-681 
is that the judges of the Court of Claims, as such, are completely ex
cluded from dealing with congressional references; rather, references are 
now handled exclusively by the court’s commissioners, who report di
rectly to the House of Congress which made the reference. This was 
accomplished by amending three sections of the Judicial Code: Section 
792(a) to require the court to designate one of the commissioners to be 
Chief Commissioner;143 section 1492 to allow any bill, except a bill for 
a pension, to be referred to the Chief Commissioner for a report;144 and 
section 2509 to provide in detail for the manner in which the Chief 
Commissioner shall handle the matter.145

Amended section 2509(a) requires the Chief Commissioner upon re
ceipt of the reference to designate the personnel for handling the par
ticular reference—one commissioner as trial commissioner and three as 
the reviewing body.146 Pursuant to new section 2509(b), proceedings in 
a congressional reference case are governed by rules to be prescribed by 
the Chief Commissioner.147 Each trial commissioner and each review
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panel shall have the authority necessary for the performance of their 
duties, specifically "including the power of subpena and the power to 
administer oaths and affirmations.”148 None of their rulings are to be 
subject to judicial review.149 Section 2509(c) now provides that the trial

the new rules should accept the notice provision of rule 14 of the 1957 rules, according to 
which notice of the reference is to be given, not only to the Attorney General but also to 
each party named in the reference papers who appears to be interested in the subject matter 
of the reference. In adapting the Court of Claims rules for the new congressional reference 
rules, clearly the institution of “dispositive” motions, rule 12(a), is to be omitted.

It does not seem clear whether and to what extent the rules in congressional references 
should include provisions on calls, discovery generally, counterclaims, and third-party prac
tice. The call authority is based upon 28 U.S.C. § 2507(a) (1964); the general discovery 
authority on 28 U.S.C. § 2507(b) (1964); that of counterclaims on 28 U.S.C. § 2508 (1964); 
and the authority to bring in third parties on § 14(b) of the Contract Settlement Act of 1944, 
58 Stat. 663, 41 U.S.C. § 114(b) (1964), Maryland Cas. Co. v. United States, 135 Ct. Cl. 
428, 141 F. Supp. 900 (1956); Ct. Cl. R. 23. But all those authorizations were given to the 
court, and under Public Law 89-681, the commissioners handling congressional references 
clearly act separately from the court. The question therefore arises whether the court rules 
implementing these various authorizations constitute "pertinent” rules of practice of the Court 
of Claims which, under new § 2509(b), the Chief Commissioner is directed to make appli
cable to proceedings in congressional reference cases "insofar as feasible.” Clearly, rule 21(c), 
second sentence, under which counterclaims may exceed the amount of the recovery sought, 
has no place in congressional reference proceedings where counterclaims by the Government 
merely can have the function of reducing the amount which may be reported to Congress as 
due to the claimant. See Maco Warehouse Co. v. United States, 144 Ct. Cl. 538, 169 F. Supp. 
494 (1959). The third-party practice, rule 23, and perhaps the call authority, rule 39, would 
seem to be inappropriate for congressional reference proceedings, though the proceedings for 
production of documents, rule 40, and for depositions, rules 30-36, may be more adaptable to 
congressional reference proceedings. As concerns the rules specifying the consequences of a 
refusal to disclose or to permit discovery, rules 37 and 41, the sanction of dismissal has no 
place in such proceedings and a refusal may result only in an adverse report. Similarly, con
tempt proceedings, rules 51(f) and 52(e), are inappropriate since under new § 2509(f), in 
lieu of sanctions, the commissioners may only make a proper notation in the report to Con
gress.

Former § 1492 provided that in a congressional reference case the court may "render 
judgment if the claim against the United States represented by the referred bill is one over 
which the court has jurisdiction under other Acts of Congress.” Act of June 25, 1948, ch. 
646, § 1492, 62 Stat. 941. That clause was omitted in new § 1492, so that now in such a 
situation the commissioner at most may suggest to the party the filing of a regular petition 
with the court.

[Editor’s Note-. After completion of this article, the Chief Commissioner on December 
22, 1966, issued General Order No. 2 setting forth "Interim Rules of Procedure in Congres
sional Reference Cases.” The Order adopts many rules of the Court of Claims by reference, 
subject to modifications. It provides that any rule adopted shall be applied in conformity 
with new § 2509(f), see text accompanying note 152 infra, under which acts calling for the 
imposition of sanctions under the court rules merely shall be noted by the commissioner in 
the report. Among other rules, the rules on dispositive motions were declared nonapplicable 
to congressional reference cases. The Order specifically states: "Counterclaims (Rules 21 and 
67(d), (e) ) may have no application, but the rules are retained for the time being in order 
to determine the position of offsets. Third-Party Practice (Rule 23) likewise may have no 
application, but retention of it for the time being cannot result immediately in prejudice to 
anyone.”]

148 28 U.S.C.A. § 2509(b) (Supp. 1966).
149 This is in accordance with the prior law under which congressional reference opinions 

of the Court of Claims were never subject to judicial review. In re Sanborn, 148 U.S 222 
(1893).
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commissioner shall determine "facts relating to delay or laches, facts 
bearing upon the question whether the bar of any statute of limitation 
should be removed, or facts claimed to excuse the claimant for not 
having resorted to any established legal remedy.” In addition to findings 
of fact, the trial commissioner shall make "conclusions sufficient to in
form Congress whether the demand is a legal or equitable claim or a 
gratuity, and the amount, if any, legally or equitably due from the United 
States to the claimant.” And, new section 2509(d) establishes a manda
tory review of the trial commissioner’s findings and conclusions by the 
review panel, providing for exceptions and argument before the panel.150

150 To that extent, new § 2509(c) is not too different from 28 U.S.C. § 2503(b) (1964) 
concerning the reports of the commissioners in normal cases and the hearings thereon before 
the court. Rules may be adopted for congressional references in that respect similar to the 
present rules of the court.

151 See Ct. Cl. R. 16(c), 37, 51(f), 52(e), 56(c).
152 See Letter From the Department of Justice to the Senate Subcommittee on Improve

ments in Judicial Machinery of the Committee on the Judiciary, Aug. 22, 1966, in S. REP. 
No. 1643, 89th Cong., 2d Sess. 7 (1966).

153 Id. at 6. (Emphasis added.)
154 28 U.S.C.A. § 792(a) (Supp. 1966).

The sanction functions of the trial commissioners handling congres
sional reference cases are fundamentally different from those of the com
missioners handling normal cases. Normally, the commissioner brings 
the fact calling for a sanction to the attention of the court which then 
imposes the sanction.151 The Justice Department had suggested that the 
commissioners be authorized to refer a refusal to obey a subpoena to a 
district court for an order directing the witness to obey on pain of pun
ishment for contempt,1“2 but in lieu thereof new section 2509(f) merely 
provided for relevant notations on the report to Congress—obviously an 
indication that Congress will consider such actions as contempt of an 
official of Congress and will proceed accordingly. These mechanics seem 
to emphasize the status which Congress intended to give to commis
sioners handling congressional references.

Public Law 89-681 is an extremely interesting statute. In the words 
of the Justice Department, affirming its constitutionality, "Thus, the ad
visory function in Congressional reference cases . . . would be performed 
by non-article III officials.”1™ Herein lies the crux of the matter: Is a 
commissioner of the court, as opposed to a judge of the court, a "non
article III official,” to whom, despite the Glidden decision, advisory func
tions can be entrusted in addition to his other functions?

Certain arguments tend toward a negative answer to that question: 
The commissioners are subject to removal by the court;154 the Court of 
Claims rules provide that "the commissioners shall serve as the trial 
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judges of the court to the extent of the authority therefor prescribed by 
statute and these rules”;155 their findings of fact "shall be presumed to 
be correct”;156 and in particular, Article III, Section 1, of the Constitu
tion provides that the judicial power shall be vested in the Supreme 
Court and such inferior courts as Congress may establish. Since the ju
dicial power is not vested in the judges, it may be argued that, in view 
of his functions, a commissioner is part of the court and, as such, under 
the Glidden opinion cannot have hybrid functions. Still, it would seem 
that in the last resort the judicial power in the Court of Claims is exer
cised only by the judges, not the commissioners, and therefore the com
missioners can be granted the performance of advisory functions in addi
tion to their normal functions.157

155 Ct. Cl. R. 52(a). (Emphasis added.)
156 ct. Cl. R. 66.
157 New § 2509(g) demonstrates the extent to which Congress took pains to separate in 

theory the congressional reference functions of the commissioners from their other functions. 
The salaries of the commissioners are fixed by statute, 28 U.S.C.A. § 792(b) (Supp. 1966), 
but special authorization was granted by Congress to the Court of Claims to include in its 
appropriation also that portion of the salary which is paid to them in performing congressional 
reference functions.

158 s. Rep. No. 1643, 89th Cong., 2d Sess. 4-5 (1966).

Finally, the Senate report contains a broad observation which is of 
interest in the entire field of government litigation. The report rejected 
the argument of the Department of Justice against permitting any private 
relief bills by stating that such private relief bills sometimes are desirable 
because of the understandable unwillingness of government officials to 
spend taxpayers money where the statutes are not entirely clear. In par
ticular, the report emphasized that in applying statutes rather than com
mon-law principles, the courts in regulating the obligations of the Gov
ernment have less freedom to adjust their decisions to the equities of 
particular situations.158 This observation demonstrates the peculiar status 
of government litigation in which because of the doctrine of sovereign 
immunity statutory authority is required for bringing suit.
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After setting forth the structure of the Court of Claims, the author 
discusses the derivation of the Rules of the Court of Claims from the 
Federal Rules of Civil Procedure and the adaptation of the federal rules 
to conform with the needs of this specialized court. Commissioner Evans 
points out how the requirements for leave, the handling of executive 
privilege in the area of discovery, and the application of sanctions have 
developed to meet the needs of a court in which the Government must 
always be the defendant. The author then discusses the current proce
dural problems raised by the division of labor within the court and the 
courts limited power of review in contract cases to emphasize that con
tinual revision and refinement of practices are required before adequate 
rules can be developed.

The Structure of the Court

Some knowledge of the history and structure of the Court of Claims 
is essential to an understanding of its current practices and rules of pro
cedure. The basic fact is that in any case in the Court of Claims the 
United States must always be a defendant.* 1 Other distinctive features of 
this specialized court include the following: (1) its geographic jurisdic
tion is nationwide; (2) determinations of issues of fact are made without 
the intervention of a jury; and (3) in recent years the court has increas
ingly combined in one forum the attributes of trial and appellate func
tions.

Specifically, the court consists of judges (formerly five, now seven)2 
who sit en banc in Washington to hear and determine causes over which 
the court has jurisdiction.3 Review is by the Supreme Court on 
certiorari.

Historically, neither claimants nor witnesses have ever had to come 
to Washington to be heard. The Court of Claims was created as a court 
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to go to the people. Initially, evidence, including documentary exhibits 
and testimony, was assembled by depositions taken at some point conven
ient to the claimant or the witnesses. Since the creation of the commis
sioner system in 1925/ the commissioners have been available to go to 
such convenient places to hear live testimony in conformity with the rules 
of evidence.

The initial statutory authority permitted the court to appoint "com
petent persons” to serve as commissioners "to afford the court . . . needed 
facilities for the disposition of cases pending therein.”4 5 As the need for 
"facilities” has increased, the commissioner system has been refined and 
improved until now the practices and procedures used by the commis
sioners in the performance of their functions bear little resemblance to 
those used or contemplated when the system was initially conceived and 
authorized. Adequate comprehension of the present authority and func
tions of the commissioners is indispensable to a workable understanding 
of the current rules of procedure of the Court of Claims.

4 For a discussion of the origin and development of the commissioner system, see Evans, 
supra note 1, at 90-95.

5 Act of Feb. 24, 1925, § 1, 43 Stat. 964 (now 28 U.S.C.A. § 792 (Supp. 1966)).
6 28 U.S.C. § 792(a) (1964).
7 From a legal standpoint, the writer is convinced that acceptance of this wide-ranging dele

gation of judicial authority by the Congress and by other segments of the federal judiciary is 
closely related to, if it does not rest upon, the fact that the sovereign can be sued only with its 
consent. It is this limitation, rather than any modern expansion of the masters technique, 
which makes the delegation possible, since the sovereign may condition its consent to be sued 
in any manner.

8 In all cases referred to him, the commissioner shall be responsible in the first in
stance: (1) for all orders requisite to the joinder of issue on the pleadings; (2) for 
disposition of procedural motions; (3) for the direction and conduct of pretrial pro
ceedings (including calls, discovery, admissions, and depositions); (4) for the trial

The statutory authority for the court to "appoint fifteen commis
sioners who shall be subject to removal by the court and shall devote all 
of their time to the duties of the office”6 is predicated on the ancient pat
tern for the appointment of masters in chancery. Every whit of judicial 
function performed by the commissioners is derived from the delegation 
of authority by the court. The extent of this delegation is now such as 
to make the commissioner system of the Court of Claims unique in the 
judicial hierarchy.7

Rule 52(a) of the court’s current rules of practice provides that "the 
commissioners shall serve as the trial judges of the court to the extent of 
the authority therefor prescribed by statute and these rules.” Rule 53(a) 
provides that "unless otherwise ordered by the court, every case com
menced in the Court of Claims shall be referred to a commissioner for 
action pursuant to the provisions of Rule 52(b).” And rule 52(b) de
fines the "responsibility” of the commissioner.8 Six months after the 
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adoption of rule 52(b), the court by General Order directed the com
missioners "to submit their recommendations for conclusions of law in 
all cases assigned to them wherein they determine and report findings of 
fact.”* 9 In practice, pursuant to rule 53(a), every case commenced, in 
the Court of Claims is referred to a commissioner, and he is thereafter 
responsible, under rule 52(b) and the court’s General Order, for the 
progress and development of the case until it is refined to an issue of law. 
The commissioner thus performs all of the functions of a trial judge, ex
cept that his conclusion of law goes to the judges as a recommendation, 
subject to review, rather than as a judgment, subject to appeal.

of issues of fact; (5) for making and reporting findings of fact; and (6) if so di
rected by the court, for submitting his recommendation for conclusions of law. A 
commissioner may not issue any order that is dispositive of a case; nor may he cite 
for contempt.

Ct. Cl. R. 52(b).
9 167 Ct. Cl. xxix (1964). The General Order was specifically made "pursuant to the 

authority contained in 28 U.S.C. § 2503,” which reads in pertinent part:
In accordance with rules and orders of the court, commissioners shall fix times for 
trials, administer oaths or affirmations to and examine witnesses, receive evidence and 
report findings of fact and, when directed by the court, their recommendations for 
conclusions of law in cases assigned to them. Hearings shall, if convenient, be held 
in the counties where the witnesses reside.

28 U.S.C. § 2503(a) (1964). This statutory provision evidences congressional acceptance 
of delegated authority as the foundation of the commissioner system.

10 (c) When "Court” Includes Commissioners-. The term "the court” as used in 
Rules 9, 10, 18-23, 26-32, 36-43, 45-47, 49, 51, 70, and 77, and as indicated therein 
by asterisks, includes the commissioners in matters under reference to them pursuant 
to Rules 53 and 54, to the extent of the authority vested in them by Rule 52.

CT. Cl. R. 4(c).
11 For a brief discussion of the revision of the Court of Claims Rules demonstrating the 

attempt to use the federal rules as a pattern see Rules of the United States Court OF 
Claims iii-v (1964). See generally Evans, supra note 1, at 95-99.

12Rules relating to juries are: Fed. R. Civ. P. 38 (jury trial of right), 39 (trial by jury
or court), 47 (jurors), 48 (juries of less than 12), 49 (special verdicts), 50 (motion for di
rected verdict), 51 (instructions to juries), and 53 (masters).

While the Court of Claims, as a judicial forum, is not a nisi prius 
court (since there is no jury), it is a court of the first instance, a trial 
court and, of course, a court of record. The only judgment emanating 
from it is that of the judges. Nevertheless, the practical division of it 
into a commissioner level for the trial of cases and a judge level for 
review of the commissioners’ actions has had to be recognized in the for
mulation of rules. This fact explains the origin and purpose of rule 
4(c)10 delineating the expanded meaning of the term "court.”

Derivation of the Rules

A cross-reference table in the current volume of the Court of Claims 
rules cites the derivations, or the lack thereof, of those rules from the 
Federal Rules of Civil Procedure.11 The Rules of the Court of Claims 
contain no counterparts of the federal rules pertaining to jury trials12 * * and 
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special proceedings,13 just as the federal rules contain no counterpart of 
the Court of Claims rules pertaining to commissioners.14 Otherwise, the 
use of the word "derivations” in the cross-reference table is precise, since 
few of the Court of Claims rules are identical in phraseology to the fed
eral rules.

13 Fed. R. Civ. P. 64-71A pertain to provisional and final remedies and special proceedings.
14 Ct. Cl. R. 4, 52-57 relate to commissioners.
15 Compare CT. CL. R 1(a), with Fed. R. Civ. P. 1.
16 Compare Ct. Cl. R. 5, with Fed. R. Civ. P. 3.
17 Compare CT. CL. R. 6, with FED. R. ClV. P. 4.
18 Compare Ct. CL. R. 10-23, with Fed. R. ClV. P. 7-16.
19 Compare Ct. Cl. R. 24-29, with Fed. R. Civ. P. 17-25.

Compare Ct. Cl. R. 30-41, with Fed. R. Civ. P. 26-37. The Court of Claims rules 
treat deposition and discovery in separate chapters, whereas the federal rules group them into 
one chapter.

21 Compare Ct. Cl. R. 47-51, with Fed. R. Civ. P. 40-46.
22 Compare Ct. Cl. R. 63-71, with Fed. R. Civ. P. 54-63.
23 Compare Ct. Cl. R. 72-74, with Fed. R. Civ. P. 77-80.
24 Ct. Cl. R. 58-67.
25 Ct. Cl. R. 68-71.
20 Ct. Cl. R. 75-78.
27 Ct. Cl. R. 79-82.
28 Ct. Cl. R. 83-86.
29 Ct. Cl. R. 87-93. This chapter relates to appeals from the Indian Claims Commission 

and appeals and transfers from district courts.

This lack of identity stems from the necessary adaptation of the Court 
of Claims rules to the peculiar needs of its practice resulting from the 
features which distinguish it as a specialized court. Within these limits 
the Rules of the Court of Claims do contain counterparts of the federal 
rules pertaining to (1) the scope of the rules;15 (2) commencement of 
action16 and service of process;1' (3) pleadings and motions;18 (4) parties;19
(5) depositions and discovery;20 (6) trials;21 (7) judgment;22 and (8) 
court and clerk.23 In addition there are, in the Court of Claims rules, 
separate chapters on (1) posttrial procedure, summary judgment and dis
missal of actions;24 (2) rehearings, new trials, and certiorari;25 * 27 (3) at
torneys;20 (4) production, duplication, and copies;2' (5) fees;28 and
(6) appeals and transfers.29

Insofar as the Rules of the Court of Claims are derived from the 
Federal Rules of Civil Procedure, deviations from precise identity do not, 
ordinarily, deprive the Court of Claims rules of such similarity to the 
federal rules as to lose the benefit of such authoritative interpretations of 
the federal rules as are contained in Moore’s Federal Practice and the Fed
eral Rules Decisions. In the great majority of instances, the judges and 
commissioners of the Court of Claims find it possible to rely for guidance 
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in the application of the court’s rules upon the same authorities as are 
used to measure the application of the federal rules.

In view of this similarity, the scope of the present discussion of cur
rent procedures in the Court of Claims is confined to those features of 
the court’s rules which differ from the federal rules because of one or 
more of the distinctive features of this specialized court.

Requirements for Leave

Various requirements for leave in the Court of Claims rules have no 
counterparts in the federal rules. Depositions may be taken only by 
leave of the court.30 A subpoena duces tecum may not be issued in con
nection with the taking of a deposition without leave to do so.31 No 
measure for discovery may be initiated after the scheduling of the trial 
without leave of court.32 Requests for admissions may be served upon an 
adverse party only after the granting of a motion for leave to do so.33 A 
motion for summary judgment may not be filed, except by leave of the 
court, after certain procedural steps have been taken.34

3° Ct. Cl. R. 30(a).
31 Ct. Cl. R. 30(e).
32 Ct. Cl. R. 38(b).
33 Ct. Cl. R. 42(a).
34 Ct. Cl. R. 64(c).
35 See CT. Cl. R. 38(b). Parties are deemed to have reasonable opportunity for the com

pletion of discovery during the period allowed for pretrial preparation. Once the trial stage 
is reached, and the trial scheduled, good cause in the form of cogent reason must be shown for 
postponement pending further discovery.

36 See CT. Cl. R. 64(c) (1). If there is no genuine issue of material fact, this should ap
pear at pretrial. Hence, the scheduling of a trial implies understanding if not agreement that 
there are issues of material fact for resolution. The party who thereafter concludes his case is 
ripe for summary judgment has the burden of explaining, in his motion for leave, how his con
clusion was reached and why it did not become apparent earlier.

37 See Ct. Cl. R. 64(c) (2). When all of the material facts have been determined, either 
by stipulation or in a pretrial memorandum, the case is deemed to be ripe for decision on the 
merits. Under such circumstances, the court prefers that it be briefed and argued as such. 
Moreover, and this is the fundamental of the requirement for leave, either a stipulation or a 
pretrial memorandum may be founded upon exhibits from which the parties may draw con
flicting inferences. In such an event, the facts requisite for decision can be adequately deter
mined only through the usual method of submission of requested findings of fact to the com
missioner and his preparation of a report in the conventional manner.

38 See CT. Cl. R. 64(c) (3). The party who has responded to the motion for summarv 

One of two reasons accounts for each of these requirements: The 
need for supervision of the actions or the prevention of delay. The latter 
reason, prevention of delay, lies behind the requirements of leave for the 
initiation of discovery measures after the scheduling of the trial35 and for 
the filing of a motion for summary judgment after the case has been set 
for trial,36 or after the filing of a stipulation or a pretrial memorandum 
containing all of the material facts,37 or after the filing of his response to 
a motion for summary judgment by an adverse party.38
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The need for supervision accounts for the requirements for leave for 
the taking of depositions, for the issuance of subpoenas duces tecum in 
connection therewith, and for the serving of requests for admissions. This 
need arises from the possibilities of abuse inherent in the sheer size of the 
federal government and in the nationwide jurisdiction of the court.

Perhaps the most illustrative facet of the situation as a whole is the 
continual presence in the court of claimants who elect to proceed pro se. 
Nonlawyers though they be, many of them are highly intelligent, and 
resourceful and persistent as well. Now and then one of these pro se 
claimants manifests a determination to go to the ultimate sources of 
power for information, by way of deposition or discovery. The require
ment of leave enables the court to discourage processes directed to the 
President of the United States or members of his Cabinet. These offi
cials seldom have personal knowledge of the facts at issue, and the leave 
requirement makes it possible to channel the processes toward lesser offi
cials whose knowledge and files are more likely to be productive.

Abuses of the deposition and discovery procedures are possible by at
torneys for either side. While no instances of attempted flagrant abuse 
have occurred, it may well be, and probably is, true that the very existence 
of the leave requirement has served to hold the deposition and discovery 
demands of both claimants and defense within reasonable bounds. Con
sidering the territorial extent of the United States and the size and com
plexity of its employment rolls, there are obvious possibilities for a de
termined defense attorney to wear down if not wear out a claimant 
through appearances at widely scattered points, or for an equally deter
mined and resourceful lawyer for a claimant to spread confusion through
out a whole department or agency of the Government by unreasonable 
demands upon the time and abilities of its staff in searching out docu
ments or facts with which to respond to subpoenas or requests for admis
sions. It is not uncommon for a commissioner to use his authority to 
withhold leave in such manner as to protect parties or witnesses from 
hardship in terms of distances to be traveled, files and papers to be 
searched, dates of attendance, and time involved.

Subject to the foregoing considerations, the commissioners, when 
leave is requested, are uniformly liberal in their appraisal of good cause 
for either depositions, production of documents, admissions, or other 
forms of discovery.39 Aside from the type of supervision hereinabove men

judgment without including in his response a cross-motion for summary judgment, and who 
thereafter determines that such a cross-motion would be appropriate, is reasonably required to 
explain himself.

39 Subject to the modification required by a claim of privilege. See pp. 428-35 infra.
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tioned, the parties generally may utilize the court’s provisions for depo
sitions and discovery as freely as is true under the federal rules.

Our rules draw a distinction between evidentiary depositions and 
depositions for discovery. Rule 30(d)(2) provides that leave for the 
taking of an evidentiary deposition will be granted only upon a finding 
that it will be impracticable for the commissioner to hear the testimony 
of the person whose deposition is desired. The reason for this limitation 
is the preference of the court for live testimony, affording the commis
sioner opportunity to hear the witnesses and observe their demeanor. 
The rule is not deemed to preclude a commissioner from granting leave 
in appropriate circumstances for the preservation of testimony or for nor
mal use in evidence to satisfy the needs of time and distance.40

40 The writer not long ago granted leave for the taking of evidentiary depositions, based 
upon a finding that it was impracticable for him to hear the testimony, in a case wherein 
claimant and her medical expert, whose testimony altogether would require no more than half 
a day, live in Honolulu. Claimant has counsel living there, and the defense has access to the 
office of the United States Attorney. Postponement of the trial until a commissioner is in 
Hawaii on other cases would entail unwarranted delay.

41 These avenues include discovery depositions to which may be added the use of subpoenas 
duces tecum; the production of documents and things for inspection, copying, or photograph
ing; and admissions. See note 20 supra and accompanying text.

42 The federal rules provide for interrogatories to parties through a procedure more simple 
and direct than depositions of witnesses upon written interrogatories. Fed. R. Civ. P. 33. The 
Court of Claims rules contain no counterpart. When the 1964 revision of the Court of Claims 
rules was in preparation, the Committee on Rules inserted in its draft a counterpart rule on 
interrogatories to parties. Reviewing representatives of both the private bar and the Depart
ment of Justice asked for its elimination, and the Committee complied. Many of the same 
representatives have advised that they have since regretted their action. Consequently, in the 
next revision (possibly five to seven years hence), another effort will probably be made to 
provide for interrogatories to parties and thus make discovery procedures in the Court of Claims 
coextensive with those provided by the federal rules. The effort could, of course, be made 
sooner if there develops a need of pronounced degree.

43 CT. Cl. R. 39- This rule provides for calls. On its own motion, the court may at any 
time call upon any department or agency of the United States for any information or papers 
it may deem necessary, or it may, upon motion by a party, call upon any adverse party, for the 
purpose of discovery or for use as evidence, for any documents or things, not privileged, or 
information relevant to the identity and location of persons, documents, or things.

The call rule has its antecedents in statutes which were indigenous to the Court of Claims. 

Discovery and Executive Privilege

The development of discovery in the Court of Claims has had a 
tortuous history along two lines: (1) the delineation of the avenues 
(processes) of discovery and (2) the analysis of executive privilege. 
Both are now, after fifteen years of controversy, fairly well in line with 
the processes of and rulings under the federal rules. The Rules of the 
Court of Claims now provide all of the avenues of discovery contained 
in the federal rules,41 with one exception,42 plus one avenue to which the 
federal rules contain no counterpart.43
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While the avenues of discovery in the Court of Claims are now close
ly comparable to those provided by the federal rules, they were not always 
so. Draftsmen working on the initial revision of the Court of Claims 
rules44 were confronted (it would hardly be an exaggeration to say they 
were intimidated) by the various housekeeping statutes authorizing the 
departments and agencies to regulate their own releases of documents and 
information. In addition, the call statute, under which the Court of 
Claims derived its authority to obtain information and papers from the 
Government, expressly provided that “the head of any department or 
agency may refuse to comply with a call . . . when, in his opinion, com
pliance will be injurious to the public interest.”45

There were and are no comparable statutes applicable to the district courts and hence no com
parable provisions in the federal rules.

44 The initial revision became the 1951 edition of the Court of Claims rules. See 118 Ct. 
Cl. 1 (1951).

45 28 U.S.C. § 2507(a) (1964).
46 Ct. Cl. R. 26(a), 118 Ct. Cl. 25 (1951).
47Ct. Cl. R. 26(b), 118 Ct. Cl. 25 (1951).
48 Ct. Cl. R. 27, 118 Ct. Cl. 26 (1951).
49 Ct. Cl. R. 26, 126 Ct. Cl. 26 (1953).
50 Ct. Cl. R. 27, 126 Ct. Cl. 27 (1953).
51 133 Ct. Cl. 11, 130 F. Supp. 347 (1955).
52 28 U.S.C. § 2507 (1964).

Discovery provisions in the 1951 revision were restricted to calls. 
The court could, on its own motion, call upon any department or agency 
for any information or papers it deemed necessary;46 or it could issue a 
call on the Government upon motion by plaintiff;4' or it could issue a 
call directed to plaintiff upon motion by the Government.48 No men
tion was made, in any of these provisions, of privilege.

Privilege was introduced into discovery procedures by the 1953 re
vision, which adopted the terms of federal rule 34 for the production of 
documents and things not privileged,49 and combined into one rule the 
two former call rules, authorizing calls in behalf of the parties, upon mo
tion, for documents and things not privileged.50

In the course of discovery proceedings in Benson v. United States?1 
a case then pending, defense attorneys took the position that the words 
"not privileged” could not be given their customary meaning, as under
stood in the law of evidence, in relation to departments and agencies of 
the Government, but must be construed only to mean not privileged ac
cording to determination by the head of the department or agency.

By the Act of September 3, 1954,52 the call statute was amended by 
the insertion of the following:

(b) Without limitation on account of anything contained in sub
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section (a) of this section [authorizing calls, and providing that the head 
of any department or agency might refuse to comply when, in his opin
ion, compliance would be injurious to the public interest], the court may, 
in accordance with its rules, provide additional means for the discovery 
of any relevant facts, books, papers, documents or tangible things, not 
privileged.

The reports of both the Senate and the House of Representatives ac
companying the foregoing measure contained the following:

The purpose of . . . subsection (b) ... is to eliminate the argument 
that the only means by which a litigant in the Court of Claims can ob
tain papers in the custody of the Government departments is through a 
call, and to make it clear that . . . Congress intended that the Court of 
Claims could issue rules, which give to all litigants, private citizens and 
the Government alike, the same rights of pretrial discovery as is [sic] 
accorded to them in suits brought in the District Courts . . . .53

53 s. Rep. No. 2498, 83d Cong., 2d Sess. 20 (1954); H.R. Rep. No. 1981, 83d Cong., 2d 
Sess. 20 (1954).

54 133 Ct. Cl. at 21, 130 F. Supp. at 353.
55 Ct. Cl. R. 26, 140 Ct. Cl. 27 (1957) (production); Ct. Cl. R. 27, 140 Ct. Cl. 28 (1957) 

(calls).
56 The numbers were, of course, changed. Calls are now authorized by present rule 39, 

and production by rule 40.
57 Ct. Cl. R. 42.
58 It is, in fact, contained in the chapter on pretrial procedure.
59 The term "executive privilege” is used here to connote the privileges inherent in the 

executive branch of the Government, as distinguished from the common-law privileges inher
ing to private litigants.

The Department of Justice remained unconvinced, and the Attorney 
General formally declined to produce or identify any of the documents 
designated in an order directed to him, and further refused to assert ex
pressly a claim of privilege as that term is understood in the law of evi
dence.

The court thereupon ordered the United States, as the defendant in 
the case, to show cause why the court should not order defendant’s claims 
of privilege to be tested by the meaning accorded to privilege in the law 
of evidence. The matter was argued before and submitted to the court, 
and the Benson court held that the words "not privileged” in its rule 26 
must be given the same meaning as the same words in federal rule 34.54 

No major changes in the discovery rules55 were made in the 1957 
revision. The only significant change contained in the 1964 edition56 
was the revision, through expansion, of the provisions pertaining to ad
missions,57 and this rule is more closely related to the amplification of 
pretrial procedures than it is to discovery.58

The analysis of executive privilege59 is, of course, a continuing pro
cess. The subject had not received broad attention by the courts until 
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recent years, largely because the bulk of the litigation wherein questions 
of executive privilege arise was in the Court of Claims and, until the 
Court of Claims adopted procedures commensurate with the federal rules, 
occasions for the assertion of executive privilege were relatively few and 
far between.60

60 For a recent case involving the claim of executive privilege see Timken Roller Bearing 
Co. v. United States, 38 F.R.D. 57 (N.D. Ohio 1964).

bi 124 Ct. Cl. 519, 110 F. Supp. 430 (1953).
62 id. at 539-40, 110 F. Supp. at 441.

The initial revision of the Rules of the Court of Claims to conform to 
the Federal Rules of Civil Procedure, in May 1951, occurred just in time 
to greet the increase in the volume and complexity of litigation resulting 
from the renewal of the government procurement program following the 
Korean incident. The refinement of the rules in ensuing revisions re
flects the continuing effort of the court to respond to this new challenge.

The Department of Justice, as heretofore noted, was unsympathetic 
to the application to the Government of some of the features of the fed
eral rules, among them discovery, and within discovery, the proposed ex
amination into executive privilege in particular.

In Kamen Soap Prods. Co. v. United States?1 while the 1951 rules 
were in effect, and when the only modes of discovery specifically author
ized by the court were contained in the call rules, a claimant in the court, 
having been refused voluntary production of documents by the Govern
ment, and facing trial at a date so early as to preclude the feasibility of a 
call upon the Government for the desired documents, served subpoenas 
duces tecum on the Attorney General, the Secretary of the Army, the 
Comptroller General, and the Administrator of the Reconstruction Fi
nance Corporation. Defendant promptly filed motions to quash the 
subpoenas.

The Government’s position was that the Court of Claims lacked au
thority to issue a subpoena duces tecum against an officer or employee 
of the United States to compel the production of documents or papers in 
the possession or control of the Government. No assertion was made 
that the production of any of the papers sought would be injurious to the 
public interest, nor was there any claim of privilege as that term is under
stood in the law of evidence. Defendant rested its case on the call statute, 
maintaining that the statute represented the sole and exclusive authority 
under which the court could order documents brought into court.

The motion to quash was set down for oral argument, after briefing, 
and the court, in holding that it had the same authority as any other 
court to issue subpoenas duces tecum,62 referred to “the vigor with which 
defendant’s contentions have been presented both heretofore and in the 



432 The Georgetown Law Journal [Vol. 55: 422

instant case,” and said "their importance to the effective exercise of the 
jurisdiction of this court [requires] . . . extended consideration of the 
issues raised.”63 * *

63 Id. at 525, 110 F. Supp. at 433.
84 141 Ct. Cl. 38, 157 F. Supp. 939 (1958).
«5 345 U.S. 1 (1952).
«8 141 Ct. Cl. at 43, 157 F. Supp. at 943.
8" Ibid.
6&Id. at 44, 157 F. Supp. at 944.

Kamen Soap was the first of four landmark decisions by the Court of 
Claims on the extent of its authority in the field of discovery and the na
ture of executive privilege within that field. Benson was the second such 
decision. The third was Kaiser Aluminum & Cloem. Corp. v. United 
States^

In Kaiser, the claimant sought production of a particular document 
by the General Services Administration under the call rule. GSA refused 
production as "contrary to the national interest.” Claimant moved for 
an order to produce under rule 26, contending that the claim of privi
lege, to be valid, would have to be made by the head of the department 
after actual personal consideration, citing United States v. Reynolds'"' and 
contending further that the court must make the determination of privi
lege. The Government opposed the motion on the ground that

this court should not review the claim of privilege asserted by a witness 
or any agency head by requiring the witness to testify or the agency to 
produce documents, so that the court may itself reach a conclusion as to 
whether or not such information could be disclosed without risk to the 
public interest.66

The court
on consideration of "the claim of privilege lodged by the General Ser
vices Administrator” ordered production "before the commissioner . . . 
for the sole purpose of enabling said commissioner to make a determi
nation as to whether said document is privileged as that term is under
stood in the law of evidence . . ,”67

and directed the commissioner to report his determination to the court.
The Government declined to produce the document in response to 

the court’s order. Kaiser requested the imposition of sanctions for such 
refusal. The court, on recommendation of the commissioner, renewed 
the order for production, and directed the commissioner, in default of 
compliance by the Government, “to refuse to permit the defendant to 
introduce any evidence in defense of this action . . . .”68 Defendant there
upon moved for reconsideration and oral argument, which were granted.

Mr. Justice Reed, sitting by designation, delivered the opinion of the 
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court. He referred to Benson as authority for the position that "if a 
plaintiff, as here, proceeds under our Rule 26, the sole defense is the one 
that the defendant has made in this case, to wit, the document sought is 
privileged’ as that word is known and understood in the law of evi

dence.”69 "This,” he said, "is the 'executive privilege . . . substantive in 
nature, and in this court expressed in statutory form . . to which 
the Attorney General had referred in those words. He then defined 
"executive privilege” as follows:

69 ld. at 45, 157 F. Supp, at 944.
70 Ibid.
71 ld. at 46, 157 F. Supp, at 944.
72 ld. at 49, 157 F. Supp, at 947.
73 ld. at 50, 157 F. Supp, at 947. (Emphasis added.)
74 155 Ct. CI. 825 (1961).
7» ld. at 827.
7«Ct. CI. R. 26, 140 Ct. CI. 27 (1957).

Executive privilege is a phase of release from requirements com
mon to private citizens or organizations. It is granted by custom or 
statute for the benefit of the public, not of executives who may happen 
to then hold office. It finds its strongest expression in the government’s 
absolute freedom from suit except as it may consent. When the United 
States consents to be sued, simpliciter, full disclosure of all facts in 
possession of either party to the litigation is normally desirable. There 
are recognized exceptions when the production of the evidence would be 
contrary to the interests of the public.71 72 73 74 * *

The opinion concluded that "viewing this claim of privilege for the 
intra-agency advisory opinion in its entirety, we determine that the Gov
ernment’s claim of privilege for the document is well founded”'2 and that 
"the power must lie in courts to determine executive privilege in litiga
tion.”13

The fourth and most recent pronouncement in the court on the sub
ject of executive privilege is contained in Will Weiss,14 an opinion and 
recommendation by a commissioner on the basis of which the court issued 
orders for discovery without specific adoption of the commissioner’s opin
ion.

Discovery procedures in Weiss were initiated by plaintiff through a 
motion for call on the Department of the Army and, when the Army 
declined to produce “certain classes of documents” because their "produc
tion . . . would not be in the public interest,”15 plaintiff asked for an 
order for production under rule 26,70 in response to which the Secretary 
of the Army asserted privilege as that term is understood in the law of 
evidence.

The details of the Weiss proceeding are immaterial to the present 
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discussion. The important points are (1) that the Government (through 
the Department of Justice) came into court on an issue of executive 
privilege for determination of privilege as that term is understood in the 
law of evidence; (2) that the court reasserted its power and duty so to 
determine the questions at issue; and (3) that in denying the claim of 
executive privilege, the court clarified the procedures thereafter to be 
followed, in terms of the options open to the Government.

At the outset the court requested the Government to list and describe 
the withheld documents, without disclosing their contents, to see if the 
claims of privilege could be determined without either production or 
examination of the documents. When the Government reported that 
such a procedure was not feasible (since intelligible identification could 
not be made without disclosing the contents of the documents), the court 
directed the Secretary of the Army either to turn the documents over to 
plaintiff, for inspection and copying as provided by rule 40,77 or to deliver 
them to the commissioner "for examination and determination by him, 
in accordance with the standards set forth in [his] . . . opinion ... as 
to the allowance or rejection of the claims of privilege . . . the order of 
the commissioner [to] ... be final, subject always to review for abuse of 
discretion.”78

77 Ct. Cl. R. 40, 140 Ct. Cl. 48 (1957).
78 155 Ct. Cl. at 899.
79 Id. at 900.

The court’s order further specified that
in the event of failure or refusal by the Department of the Army to com
ply with this order, all claims of privilege . . . shall be deemed rejected 
and disallowed by the court, whereupon the commissioner shall proceed 
with the trial of the action and may in his discretion exclude from evi
dence any or all testimony and documentary evidence in opposition to 
the claims of plaintiff or in support of the counterclaims of defendant.79

There was, of course, no failure or refusal by the Department of the 
Army to comply with the court’s order. The withheld documents were 
delivered to and examined by the commissioner, who rejected claims of 
privilege as to each and all of them.

In the denouement of the proceeding, the Government was given a 
further option, the extension of which is crucial to the treatment of execu
tive privilege, and the clarification of which has had mollifying effect 
upon the resistance by the Department of Justice to proceedings involving 
executive privilege. Upon rejection by the commissioner of the Govern
ment’s claims of privilege, the documents were not delivered by him to 
plaintiff. They were, instead, returned to the Secretary of the Army who 
was given the option to produce them for inspection and copying in con
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formity with the rule or to continue to withhold them and accept such 
sanctions as the commissioner might in his discretion impose, within the 
limits authorized by the court. In short, the Government was given a 
choice: It could "leave the transactions in the obscurity from which a 
trial will draw them, or it must expose them fully.”80

80 United States v. Andolschek, 142 F.2d 503, 506 (2d Cir. 1944).
si Ct. Cl. R. 42-46.
82 Ct. Cl. R. 43(c).
83 Under this one authorization, the district courts write their own separate rules, whereas

the Court of Claims has grouped all of its components in a separate chapter.

Pretrial Procedures

The Rules of the Court of Claims, Pretrial Procedure, contain 
five rules.81 Of these, only two have counterparts in the federal rules, 
wherein there is no separate chapter on pretrial. Our rule 42, Admis
sions, is predicated on federal rule 36, there inserted in the chapter 
Depositions and Discovery, while our rule 44, Pretrial Conferences, is 
the counterpart of federal rule 16 found in the chapter Pleadings and 
Motions.

ADMISSIONS

Our rule 42, Admissions, differs from federal rule 36 primarily in 
our requirement for leave before a request for admissions may be served. 
The federal rule contains no such requirement. The limitation was in
serted in our rule in order to give the court, through the commissioners, 
the opportunity to screen such requests as may be desired. The screening 
is necessary, as heretofore noted, because of the size of the federal gov
ernment and the complexity of organization of its departments and 
agencies. Through the withholding of leave, parties requesting admis
sions can be induced to make specific the channels to which the admis
sions are directed and the subject matter to be covered. The screening 
power also makes it possible for the court, in the course of pretrial pro
ceedings, to "direct any party to serve on any other party a request for 
admissions.”82

Our admissions rule is, of course, suitable for use in discovery, as is 
the federal rule. It was inserted in our chapter Pretrial Procedure be
cause of its even greater amenability to the development of agreement 
upon facts and the refinement of issues in pretrial proceedings.

pretrial conferences

Federal rule 16 contains the only provision in the federal rules per
taining to pretrial procedures as such.83 * Its placement in the federal 
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rules under the heading of Pleadings and Motions, and the subtitle there 
given it, Pretrial Procedure: Formulating Issues, reflect the importance 
assigned to it in the formulation of issues.

The wording of our rule 44, Pretrial Conferences, is substantially 
the same as the language of federal rule 16. The significance of our 
title, "Pretrial Conferences,” as compared to the federal rule 16 title, 
"Pretrial Procedure,” is that we have divided pretrial procedure into sepa
rate components, of which the pretrial conference is only one, whereas 
the federal rules rely on the single, overall provision.

The distinction between our rules and the federal rule on pretrial may 
best be illustrated by relation to the approach under the federal rules to 
the type of cases comprising protracted litigation. In such cases, pursu
ant to recommendations by a special study group of the Judicial Confer
ence of the United States,84 the district judge holds a series of confer
ences and issues specific pretrial orders to develop a particular case, under 
his supervision, to the point where it is ready for trial. All of these pre
liminary efforts are directed toward "the simplification of the issues,” 
"the necessity or desirability of amendments to the pleadings,” "the pos
sibility of obtaining admissions . . . which will avoid unnecessary proof,” 
and "such other matters as may aid in the disposition of the action.”85

84 See Judicial Conference of the U.S., Handbook of Recommended Procedures 
for the Trial of Protracted Cases (I960).

88 Fed. R. Civ. P. 16.

Experience in the Court of Claims has demonstrated similar need for 
preliminary efforts to prepare for trial in practically all cases. No one 
would assert, of course, that every case for trial in the Court of Claims 
is the equivalent of a stockholders derivative suit or an antitrust action, 
although some of the contract cases and most of the patent cases in this 
court are quite involved. The point is that virtually none of the cases 
in the Court of Claims are as free from complex issues of fact and law 
as are most of the run-of-the-mill cases (particularly jury cases) in the 
district courts. As a consequence, each case requires separate and careful 
consideration in preparing it for trial if the court, the parties, and their 
counsel are to realize the savings of lost motion inherent in effective 
pretrial.

PRETRIAL ORDERS

To that end, our rule 43, Pretrial Orders, delineates the steps that 
may be directed to be taken to get ready for a productive pretrial confer
ence. Any or all of these steps may be directed by one or more pretrial 
orders. Interim conferences may be, and often are held, to evaluate 
progress. The final, formal pretrial conference may be convened in more * 88 
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than one session. The results achieved are recorded in a pretrial memo
randum,80 * * * * * 86 which becomes a part of the record and governs future pro
ceedings in the action.

80 CT. Cl. R. 45. The district courts generally record the results of pretrial conferences in
pretrial orders. The Court of Claims differentiates between a pretrial order, as a directive to
the parties to take some preparatory step or steps, and the pretrial memorandum, recording the
results of the pretrial conference. There has been some criticism of the court for its persistence
in this deviation from uniformity. It seems to the writer that any confusion which might pos
sibly result from the differentiation is more than outweighed by the convenience of reference.

87 Diversity of attorneys likewise means diversity of background and prior experience with
pretrial procedures generally.

88 A study of the problem is now under way by the Committee on Rules. The first fact 
of significance to emerge from this study affords a simple and direct answer to the question 
why the commissioners themselves do not tend toward uniformity. That fact is that we are 
all Chiefs; we have no Indians. It may be necessary, in time, for the court to send us all back 
to the tribe by imposing uniformity upon us.

Among other reasons for greater elaboration of pretrial procedures 
in the Rules of the Court of Claims than in the federal rules are (1) the 
recurrent necessity in the Court of Claims to make clear and specific 
the authority of the commissioners as the triers of the facts and (2) the 
frequent appearance in Court of Claims cases of attorneys, from all parts 
of the nation, who have had no previous experience in this specialized 
court.87 88

Within the authority for pretrial procedures specified in the rules, 
the several commissioners of the Court of Claims prepare and issue their 
own pretrial orders. Occasionally, the needs of a particular case, for 
example, a heavy patent case involving numerous patents and several 
different manufacturers, are such as to require special tailoring of pre
trial orders to fit special needs. Generally, however, standard forms will 
cover most cases in relation to preparation for trial on specific issues. 
So-called standard pretrial orders are now in use with respect to (1) the 
issue of liability in general; (2) the issue of damages if separated from 
the issue of liability; (3) separate consideration of accounting problems 
through examination and audit; and (4) specialized problems in construc
tion contract cases, such as claims for delay.

Reference has been made to “so-called” standard forms for the reason 
that the "standard” applies to the individual commissioner rather than 
to the court as a whole, encompassing all fifteen commissioners. Attor
neys are often puzzled and sometimes piqued by the fact that any simi
larity between a pretrial order issued by Commissioner A and a pretrial 
order for the same purpose issued by Commissioner B is altogether coin
cidental and not by design. We (the commissioners) are often asked to 
coordinate these “standard” pretrial orders so as to imbue them with 
some degree of uniformity. We are asked, even more often, why we 
do not do it.88
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Uniformity in pretrial orders issued by district judges in the applica
tion of the federal rules is promoted by the publication of sample forms.89 
Experience with these forms soon demonstrated the need for revision. 
Nor is the end of the need for revision in sight.

89 See Judicial Conference of the U.S., Handbook of Pretrial Procedure 
(1964).

As a practical matter, broad discretion has to be vested in the trial 
judge and in a commissioner of the Court of Claims to alter any form of 
pretrial order to meet the exigencies of a given case or group of cases. 
Divergences of emphasis and even of personal taste are inevitable in the 
course of such alterations. With the passage of time and the accumula
tion of glosses as well as experience, divergences from uniformity in
crease in number and portent, until such time as uniformity is once more 
sought through revision.

Experience with efforts toward uniformity has been the same in the 
Court of Claims as in the district courts. A Manual of Pretrial Proce
dures was published by the Court of Claims in May 1962. Prepared by 
three commissioners, it was commended to the other commissioners by 
the chief judge, not as required procedure, but as a guide. Now, four 
years after publication, even the authors of the Manual have departed 
from the forms which they inserted in it as "standard” forms.

It is the writer’s opinion that, because of the very nature of the goal 
of uniformity, approaches to it demand that the search shall be a con
tinuing one. For this reason it is my belief that the Court of Claims 
should persevere with the revision and refinement of a Manual of Pre
trial Procedures, just as the Judicial Conference has done and is doing 
with respect to its guides to effective pretrial procedure generally and in 
connection with protracted cases in particular.

Sanctions: Delay as the Prime Factor

The Rules of the Court of Claims provide numerous sanctions for 
failure or refusal to comply with their requirements. The Index to the 
rules lists thirty-one separate paragraphs containing sanctions applicable 
to all sorts of infractions from inattention to misconduct.

The ultimate sanction against a claimant is, of course, dismissal of 
his action. The Index contains no reference to the similar ultimate sanc
tion against defendant, judgment by default. Rule 41(c), however, per
taining to the consequences of refusal to permit discovery, provides that 
for willful failure to obey an order for production or to respond to a 
call, the court may enter an order "rendering judgment by default against 
the disobedient party.”
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Rule 63 provides that the failure of a party to file exceptions or 
brief within the prescribed time shall constitute default, for which the 
court may decline to hear oral argument by the defaulting party; "and 
for such a default by the plaintiff, the court may dismiss the petition.” 
No mention is made of judgment by default against the Government. 
On the contrary, the specific provision for dismissal as a sanction against 
the claimant is rather pointed indication that such a severe sanction will 
not be applied to the defendant.

The absence of specific provisions for judgment by default against 
the Government is, in my opinion, not so much a lack of judicial power 
as it is an affirmation of policy. Indeed, the power is believed to exist 
to render a default judgment against the Government. It would appear 
to be inherent in the consent to be sued. As a matter of policy, however, 
no claimant should be entitled to a judgment against the United States 
without some affirmative showing of entitlement thereto. Such, in es
sence, is the effect of rule 41, for example, whereby the court may cur
tail the defense of an action to the vanishing point, although judgment 
for the claimant would not follow without some affirmative showing on 
his part of the merits of his claim.

Judgment by default has never been rendered against the Govern
ment by the Court of Claims. While circumstances warranting such 
action are conceivable, their occurrence is so unlikely as to make the sub
ject virtually academic.

When it comes to the application of sanctions of lesser severity than 
dismissal or default, however, the problems are not academic. For the 
invocation of sanctions against a claimant, the whole pattern of litigation 
between private parties is available. This is not true of the invocation 
of sanctions against the defendant, because of the differing attributes of 
the Government. Fairness demands the even-handed application of sanc
tions as between the parties litigant, even if one party is the Government. 
Consequently, each time a situation arises wherein the invocation of a 
sanction against a claimant appears to be suggested, the court (judge or 
commissioner) must ask itself whether or not the same or a similar sanc
tion could be applied to the Government if the situation appeared in the 
obverse. The answers are by no means apparent in all cases.

Instances of willful action, or outright obduracy, on the part of gov
ernment counsel are few and far between. On those rare occasions when 
they do occur, sanctions against the Government can be and are applied 
just as they are to claimants for similar action.

The lesser offense of failure of compliance by the Government lies 
at the heart of the problem. Among the gems of indoctrination of first-
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year law students used by the late Edward H. "Bull” Warren90 was the 
following: "There are two kinds of people in this world. Given a spe
cific task to perform, there are those who perform it and those who have 
a perfectly good excuse for not having done so.” Not all government 
lawyers belong in the second group, of course, nor do those who do from 
time to time join it make a practice of staying in it. But any time an 
attorney for the Government finds himself in it, he is doggedly true to 
his commitment: he has a perfectly good excuse for his failure.

00 Late Professor of Law, Harvard University.
91 During all of my twenty-five years’ experience as a commissioner, the Department of 

Justice divisions responsible for litigation in the Court of Claims have been understaffed and 
overworked. Why the situation has been permitted to continue through all of these years is 
"a riddle wrapped in a mystery inside an enigma.”

92 As stated in the asterisked note identifying the author at the beginning of this article, 
"the views expressed herein are, of course, his own and do not purport to reflect those of the 
judges who comprise the court.”

The court could, but in all probability it never will, penalize the 
Government, as a defendant, for the failure of a department or agency 
to supply a litigation report to the Attorney General in time for a re
quired pleading, or for the inattention of a department or agency in re
sponding to a call within a set time. Extensions of time to respond to 
pleadings or motions are almost uniformly granted upon request by gov
ernment attorneys on the first or second request, and if the delay con
tinues there is usually a final extension qualified by "no further exten
sions to be granted unless for exceptional or extraordinary cause.”

Claimants’ lawyers seldom ask for continuances or extensions of time 
by reason of being occupied with other matters. Government lawyers 
often do so, and their pleas are heeded by the court because it is a well- 
known fact that they are overworked.91

Delay is the prime factor in the Court of Claims calling for sanctions. 
The laxity of the court (judges and commissioners) in applying sanctions 
to the Government to prevent delay is known to practitioners among the 
private bar. They expect similar consideration, as a matter of fairness, 
and they get it, within limits, although not with the same degree of gen
erosity that is applied to the Government.92

Questions in Search of Answers

Revision and refinement are integral parts of the evolutionary process 
by which rules of practice adequate to the needs of the Court of Claims 
are developed. This fact is evident from the history of the effort, which 
has encompassed four revised and amplified volumes of rules in fifteen 
years. Its most graphic illustration is contained in the clarification of 
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discovery and executive privilege, which required years of trial and error, 
of sifting and analysis, before adequate rules could be written.

The court is now engaged in the same process in the development 
of adequate rules governing the review of administrative records and will 
soon be confronted with a further and similar effort with respect to the 
division of labor as between the judges, now that the court is to have 
seven judges instead of five and is authorized to sit in divisions.0'1

93 28 U.S.C.A. §§ 171, 175 (Supp. 1966).
9-*28 U.S.C.A. § 175 (Supp. 1966).
95 ibid.
96 Cases in the Court of Claims not commenced there include, as a practical matter, only 

cases on appeal from the Indian Claims Commission, as to which procedures are governed by 
rules 87-91-

97 Dispositive motions include (1) motions for judgment on the pleadings (Rule
20); (2) motions asserting defenses based upon lack of jurisdiction of the subject 
matter or the person, or upon failure to state a claim upon which relief can be granted 
(Rule 20); (3) motions to dismiss (Rule 67); and (4) motions for summary judg
ment (Rule 64).

CT. Cl. R. 12(a).

DIVISION OF LABOR

Considering these topics in inverse order, little can be said at the 
time of this writing concerning the expansion of the bench from five 
to seven judges. The law directs the judges to "sit on the court and 
its divisions in such order and at such times as the court directs.”04 The 
statute clearly contemplates the use of divisions, however, since it ex
plicitly provides that “cases and controversies shall be heard and deter
mined by a court or division of not more than three judges, unless a 
hearing en banc is ordered by the court or by the chief judge.”06 The 
use of divisions will just about double the capacity of the court to hear 
oral arguments and decide cases at the judges’ (reviewing) level. What 
effect this expansion will have upon the commissioner (trial) level re
mains to be seen.

The division of labor as between judges and commissioners is likewise 
involved in the creation of divisions. Mention has been made of the 
provision in rule 53(a) for the reference to commissioners of all cases 
commenced in the Court of Claims and of the purpose of the reference, 
noted in rule 4(a), "for the conduct of proceedings pursuant to the provi
sions of Rule 52(b).” The responsibility of the commissioner is defined 
in rule 52(b) in terms of supervision by him until the case is reduced to 
issues of law, after trial on the merits, if necessary. There are, however, 
references to commissioners of cases reduced to issues of law without 
trial on the merits.

The filing of a dispositive motion9' is deemed to have the effect of * * * * * 
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reducing a case to issues of law, whereupon the reference to the com
missioner is suspended, but not terminated.98 Initially, in 1951 and years 
immediately thereafter, the rules contemplated that all cases brought to 
issue by dispositive motions would be argued before and decided by the 
judges without further consideration by the commissioners unless and 
until the separate issue of damages should arise under rule 47(c). Ex
perience with dispositive-motion cases in recent years has required modi
fication of this clear-cut division of labor.

98Ct. Cl. R. 53(b) (2).
99 Order, 171 Ct. Cl. 753 (1965). This order reflected revision of Order, 156 Ct. Cl. 

695 (1962), which, in turn, was based upon several months’ experience with an informal 
arrangement.

190 A case may not be ripe for decision on dispositive motion if conflicting affidavits or 
other information reflect disputed issues of fact.

101 Issues of law may be so clearly governed by legal precedents or other authority as to 
render oral argument unnecessary.

102 Reviews of numerous documents or affidavits or depositions, or even stipulations with 
exhibits attached, sometimes require the making of findings of fact in narrative form before 
questions of law can be reached.

103 373 U.S. 709 (1963).

Present rule 54(b) provides that in any case under reference to a 
commissioner, the court may by order refer to him, for his recommenda
tion of conclusions of law, any of the dispositive motions listed in rule 
12(a). Such references as are ordered under this provision are made on 
a selective basis, in consequence of a screening process delineated by an 
internal order of the court.99

The purpose of the screening process, in which the judges and the 
commissioners participate on the basis of still another division of labor, 
is to sort out cases wherein the dispositive motion or motions (1) should 
be denied and the case returned to the commissioner;100 (2) should be 
considered by the court in conference;101 or (3) entail comprehensive re
views of documentary submissions preliminary to the preparation of fac
tual statements before questions of law are reached.102 103

The primary objective of the division of labor as between judges and 
commissioners in the screening process is to channel to commissioners 
those cases wherein factual problems have to be resolved before legal is
sues can be reached. Factual problems are present in those dispositive- 
motion cases, usually involving cross- or counter-motions, wherein nu
merous or voluminous documents have been submitted, such as depo
sitions, affidavits, stipulations with exhibits attached, and records of 
administrative appeals. The category last mentioned, records of admin
istrative appeals, warrants special mention in this discussion.

REVIEW OF ADMINISTRATIVE RECORDS

In United States v. Carlo Bianchi & Co.™ the Supreme Court re
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stricted review by the Court of Claims of cases arising under the standard 
disputes clause of government contracts to consideration of the record 
before the administrative board, to determine if the board’s decision was 
arbitrary, capricious, or so grossly erroneous as necessarily to imply bad 
faith, or was not supported by substantial evidence, in accordance with 
Section 1 of the Wunderlich Act.104 In two more recent decisions,10'’ the 
Supreme Court has reaffirmed and amplified this position, the effect of 
which is or will be to deprive the Court of Claims of trial jurisdiction in 
most contract cases, restricting its role to the review of administrative 
records.

io< 68 Stat. 81 (1954), 41 U.S.C. § 321 (1964).
105 United States v. Anthony Grace & Sons, 384 U.S. 424 (1966); United States v. Utah 

Constr. & Mining Co., 384 U.S. 394 (1966).
106 "[A]n assignment of errors ... is ... a procedure not affirmatively sanctioned by the 

Rules of Court but... a practical and permissible means of defining errors in the administra
tive proceedings for purposes of judicial review.” Norfolk Dredging Co. v. United States, Ct. 
Cl. No. 375-61, May 13, 1966, p. 13.

101 The writer finds himself in the minority, among the commissioners as well as the judges, 
in the extent of his concern for the integrity of the summary judgment process in this situation. 
See H. L. C. & Associates Constr. Co. v. United States, Ct. Cl. No. 317-64, June 10, 1966.

These cases have posed procedural problems that are new to the 
Court of Claims. The problems concern the methods for getting before 
the court the contentions of the parties with respect to the administrative 
records subject to review. Two methods have evolved: Summary judg
ment and assignment of errors. Neither is altogether satisfactory, be
cause of the occasional failure of the administrative boards to "tell the 
story” in their findings of fact and the more frequent omission from ad
ministrative decisions of suitable findings of ultimate fact.

Failure on the part of the administrative boards to make adequate 
findings of fact frustrates the proper use of assignment of errors,100 the 
purpose and advantage of which rest upon pinpointing material findings 
for consideration of the charge of arbitrariness, caprice, or lack of support 
by substantial evidence.

When the summary judgment route is used, the boards’ failure to 
make adequate findings of fact leads to serious questions as to whether 
or not the case is ripe for summary judgment, since such a dispositive mo
tion will not lie except in the absence of any genuine issue of material 
fact.10'

From a procedural standpoint, therefore, the current problem of ad
ministrative review by the Court of Claims is typical of the situations 
heretofore encountered by the court in the evolution of rules of proce
dure. An extensive period of trial and error, of sifting and analysis, is 
in prospect before adequate rules can be written on this subject. * 101
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1 See Sprague v. Ticonic Nat’l Bank, 307 U.S. 161 (1939); Hermann v. Brownell, 274 
F.2d 842 (9th Cir.), cert, denied, 364 U.S. 821 (I960).

2 See Wrather-Alvarez Broadcasting, Inc. v. FCC, 116 U.S. App. D.C. 316, 318, 248 F.2d 
646, 648-49 (1957).

3 See United Air Lines, Inc. v. CAB, 114 U.S. App. D.C. 17, 281 F.2d 53 (I960).
4 Remand in the truly jurisdictional sense, f.e., where it terminates the reviewing court’s 

jurisdiction over the case and revests it in the lower court, serves little purpose in the Court of 
Claims. Under its Tucker Act jurisdiction, ch. 359, 24 Stat. 505 (1887), as amended (codi
fied in scattered sections of 28 U.S.C.), the court’s review functions are generally concerned 
with agency action which the parties must pursue and exhaust before obtaining judicial aid. 
But the agency action does not create the cause of action, and the statute of limitations is not 
measured from the date of final agency action. Friedman v. United States, 159 Ct. Cl. 1, 310 
F.2d 381 (1962), cert, denied, 373 U.S. 932 (1963); see Soriano v. United States, 352 U.S. 
270 (1957); Crown Coat Front v. United States, 363 F.2d 407 (2d Cir. 1966); Northern 
Metal Co. v. United States, 350 F.2d 833 (3d Cir. 1965). Consequently, remand to the agency, 
without the Court of Claims retaining any jurisdiction, could be tantamount to dismissal. In 
one instance, where resort to the court is based on appeal from agency action, the statute so 
providing expressly authorizes the court to remand. Indian Claims Commission Act § 20(b), 
60 Stat. 1054 (1946), 25 U.S.C. § 70s(b) (1964).

5 336 U.S. 641, 670-71 (1949).
6 Anthony Grace & Sons v. United States, 170 Ct. Cl. 688, 695, 345 F.2d 808, 812 (1965),

After demonstrating that the power to remand a case is derived from 
a court’s equity "power” and not from its ability to grant equitable "re
lief” Mr. Jaffe urges that the judicial opinions which proclaim that the 
Court of Claims does not have the power of remand are erroneous.

Remand is the return of a matter by a reviewing or appellate body 
to a lower tribunal. Remand in its legal usage serves many purposes. 
In appellate matters, the remand is important to delineate surrender by 
the upper court and reacquisition by the lower court of jurisdiction with 
respect to further proceedings.* 1 It is sometimes utilized to divide juris
diction between the appellate and the lower tribunals.2 And remand may 
be utilized by the reviewing court, through the terms of the mandate, to 
control further proceedings at the lower level.3 The latter two concepts 
of dividing jurisdiction and controlling further proceedings are this 
article’s chief concern.4

Although regarded as an indispensable tool of reviewing courts, re
mand power is said to be denied to the Court of Claims, as enunciated in 
dictum by the Supreme Court in United States v. Jones (Jones Receiver).5 6 
The Court of Claims, since Jones Receiver, has itself avowed a lack of 
such power? One text writer has attributed this lack of remand power
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to the fact that no statute bestows it.* 7 The difficulty with this is that ex
cept in special instances, remand powers are not expressly granted by 
statute to any of the federal courts;8 indeed, the absence of such authori
zation has been held ineffective to prevent a court from exercising those 
powers.9 Quite apart from statutory authority, courts rely on their gen
eral equity powers to remand.10 It is here urged that the Court of Claims 
does have the power to remand a case to a lower tribunal for further 
proceedings.

rev’d, 384 U.S. 424 (1966); Frederick v. United States, 150 Ct. Cl. 769, 776, 280 F.2d 844, 
847 (1960); Suter v. United States, 139 Ct. Cl. 466, 471, 153 F. Supp. 367, 369 (1957), 
cert, denied, 355 U.S. 926 (1958); Patterson v. United States, 115 Ct. Cl. 348, 353 (1950).

7 L. Jaffe, Judicial Control of Administrative Action 716 n.36 (1965).
8 A few statutes expressly refer to a power to remand. Act of Sept. 26, 1914, § 5, 38 Stat. 

719, 15 U.S.C. § 45(c) (1964) (Federal Trade Commission); Securities Exchange Act of 
1934, § 25, 48 Stat. 901, 15 U.S.C. § 78y(a) (1964) (Securities Exchange Commission); 
Natural Gas Act § 19, 52 Stat. 831 (1938), 15 U.S.C. § 717r(b) (1964) (Federal Power 
Commission); Act of Aug. 13, 1946, § 20, 60 Stat. 1054, 25 U.S.C. § 70s (1964) (Indian 
Claims Commission).

»Fleming v. FCC, 225 F.2d 523, 526 (D.C. Cir. 1955). Perhaps a "legislative" court 
may exercise no powers save those which Congress expressly authorizes since such courts do 
not exercise the judicial power of the United States under Article III of the Constitution. See 
American Ins. Co. v. Canter, 26 U.S. (1 Pet.) 511 (1828). But if this be the predicate for 
the supposed lack of remand power in the Court of Claims, it is no longer valid since any un
certainty that the Court of Claims might not have been created under article III was laid to rest 
by Glidden Co. v. Zdanok, 370 U.S. 530 (1962). See also 28 U.S.C.A. § 171 (Supp. 1966).

10 Massachusetts Bay Telecasters, Inc. v. FCC, 261 F.2d 55, 67 (D.C. Cir. 1958); Fleming 
v. FCC, supra note 9, at 526. Nor can it be doubted that the Court of Claims has remand 
powers, as do the federal courts of appeals, in the exercise of appellate jurisdiction to review 
tort judgments from the district courts, even though the statute, Federal Tort Claims Act § 
412, 28 U.S.C. § 1504 (1964), is silent in this regard.

11 See, e.g., FPC v. Idaho Power Co., 344 U.S. 17, 20 (1952); Mandoli v. Acheson, 344 
U.S. 133, 139 (1952).

12 Ford Motor Co. v. NLRB, 305 U.S. 364, 374 (1939).
18 United States v. Schurz, 102 U.S. (12 Otto) 378, 404 (1880); United States v. Gillis, 

95 U.S. (5 Otto) 407, 412 (1877); Bonner v. United States, 76 U.S. (9 Wall.) 156, 159 
(1869); United States v. Alire, 73 U.S. (6 Wall.) 573, 575 (1867).

14 Ch. 359, 24 Stat. 505 (1887), as amended (codified in scattered sections of 28 U.S.C.).

An order of remand is, by its very nature, an interlocutory device re
quiring further action or proceedings by a tribunal other than the one 
issuing the order. Although it may direct such action by another, it does 
not of itself dismiss or terminate the proceeding or grant ultimate relief.11 
A remand to an agency "means simply that the case is returned to the ad
ministrative body in order that it may take further action.”12 Thus, it is 
plain that the ability of a court to exercise equitable powers, as distin
guished from jurisdiction to grant equity relief, is the source of its author
ity to remand matters.

The Court of Claims, since shortly after its creation, had been re
garded as having no jurisdiction to grant equity relief.13 This is certainly 
true of its Tucker Act14 jurisdiction and most of the special jurisdictional 
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acts codified in Chapter 91 of the Judicial Code,1“ which only authorize 
the awarding of money judgments. The question, therefore, is whether 
the Court of Claims in the exercise of its jurisdiction is vested with equity 
powers which are confined to the rendition of money judgments, even 
though it may not grant, with respect to that jurisdiction, any equity re
lief. It will become clear that the Court of Claims does have and fre
quently exercises equity powers in aid of its jurisdiction to render money 
judgments.16

15 E.g., 28 U.S.C. § 1494 (1964) (settlement of accounts); 28 U.S.C. § 1495 (1964) 
(damages for unjust conviction and imprisonment); 28 U.S.C. § 1496 (1964) (claims of dis
bursing officers); 28 U.S.C. § 1497 (1964) (dredging damages to oyster growers); 28 U.S.C. 
§ 1498 (1964) (patent and copyright claims); 28 U.S.C. § 1499 (1964) (certain withheld 
liquidated damage claims of contractors); 28 U.S.C. § 1505 (1964) (Indian claims).

Other statutes now confer upon the court jurisdiction to grant relief other than money 
judgments, including equity relief in certain specific instances. These statutes grant: jurisdic
tion of a civil action to enforce, enjoin, set aside, annul, or suspend any order of the Interstate 
Commerce Commission arising out of a question or issue referred to the Commission by the 
Court of Claims, 28 U.S.C. §§ 1336, 1398 (1964); jurisdiction to review on appeal final judg
ments in the district courts in civil actions based on tort claims, 28 U.S.C. § 1504 (1964); 
jurisdiction to review on appeal any interlocutory or final determination of the Indian Claims 
Commission, 60 Stat. 1054 (1946), 25 U.S.C. § 70s (1964); jurisdiction, sitting as a court 
of equity, to determine the equities of claims for work, supplies, or services furnished between 
September 16, 1940, and August 14, 1946, and to direct the department or agency concerned 
to settle the claim in accordance with the findings of the court, Act of June 25, 1948 ch. 646, 
§ 37, 62 Stat. 992.

16 United States v. Milliken Imprinting Co., 202 U.S. 168, 173-74 (1906), reversing on 
other grounds 40 Ct. Cl. 81 (1904); Aetna Constr. Co. v. United States, 46 Ct. Cl. 113, 127 
(1911).

17 Ch. 359, 24 Stat. 505 (1887). This act provided in part that the Court of Claims shall 
have jurisdiction in suits against the United States:

First. All claims founded upon the Constitution of the United States or any law 
of Congress, except for pensions, or upon any regulation of an Executive Department, 
or upon any contract, expressed or implied, with the Government of the United 
States, or for damages, liquidated or unliquidated, in cases not sounding in tort, in 
respect of which claims the party would be entitled to redress against the United States 
either in a court of law, equity, or admiralty if the United States were suable .... 

Tucker Act, ch. 359, § 1, First, 24 Stat. 505 (1887). (Emphasis added.)
18 28 U.S.C. § 1651(a) (1964).
19 40 Ct. Cl. 81 (1904), rev’d on other grounds, 202 U.S. 168 (1906).
20 Id. at 95-99; see note 17 supra, particularly the italicized language. The italicized lan

guage of the original Tucker Act was deleted by the Act of June 25, 1948, ch. 646, 62 Stat. 
940. The reviser’s note to 28 U.S.C. § 1491 (1964) with respect to such deletion states merely 
that the deleted words were "omitted as unnecessary.”

21 The Supreme Court affirmed the existence of such equity power in the Court of Claims,

The Court of Claims has relied on the Tucker Act as originally en
acted15 16 17 and on the All Writs Act18 19 as sources for its authority to exercise 
equitable powers or jurisdiction as an incident to the grant or refusal of a 
money judgment. As early as 1904, in Milliken Imprinting Co. v. United 
States™ the Court of Claims found the language of the Tucker Act suffi
cient20 to clothe it with full equity power to adjudicate questions incident 
to reformation of a written instrument.21 The court distinguished the 
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1889 case of United States v. Jones (Carrie Jones)?2 in which the Su
preme Court had held that the language of the Tucker Act did not au
thorize either the district courts or the Court of Claims to grant equity 
relief, on the ground that only equity relief and no money judgment was 
sought in Carrie Jones.

although reversing the Court in its application of that power. United States v. Milliken Im
printing Co., 202 U.S. 168, 173-74 (1906).

22 131 U.S. 1 (1889).
23 Jones & Sears, Inc. v. United States, 158 Ct. Cl. 162, 172 (1962) (reformation of con

tract); Panama Power & Light Co. v. United States, 150 Ct. Cl. 290, 298, 278 F.2d 939, 944 
(I960) (reformation of contract); Nippon Hodo Co. v. United States, 142 Ct. Cl. 1, 160 F. 
Supp. 501 (1958) (release); Shepherd v. United States, 125 Ct. Cl. 724, 742, 113 F. Supp. 
648, 657 (1953) (refusal to reform release); Sutcliffe Storage & Warehouse Co. v. United 
States, 125 Ct. Cl. 297, 305, 112 F. Supp. 590, 594 (1953) (refusal to reform contract); 
Iowa-Wisconsin Bridge Co. v. United States, 114 Ct. Cl. 464, 504 (1949), cert, denied, 339 
U.S. 982 (1950) (reformation of contract); Olympia Shipping Corp. v. United States, 71 
Ct. Cl. 251, 262 (1930), wrf. denied, 284 U.S. 680 (1931) (refusal to reform contract); 
Ackerlind v. United States, 49 Ct. Cl. 635, 643 (1914), aff’d in part, rev’d in part, 240 U.S. 
531 (1916) (reformation of contract).

24 Ferrell v. United States, 49 Ct. Cl. 222, 224 (1914); Kugler v. United States, 4 Ct. Cl. 
407, 415-16 (1868).

25Jensen v. United States, 158 Ct. Cl. 333, 342, 305 F.2d 444, 449 (1962); Bacon v. 
United States, 155 Ct. Cl. 441, 446, 295 F.2d 936, 939 (1961).

26 Navajo Tribe of Indians v. United States, No. 49692, Ct. Cl., July 15, 1966, pp. 42-43. 
This suit was before the Court under its original jurisdiction over Indian claims, 28 U.S.C. § 
1505 (1964), not as an appeal from the Indian Claims Commission.

In this case, the court relied on CT. Cl. R. 47 (b) to support its action. This rule allows 
the court or the commissioner to order separate trials for claims and counterclaims. The court 
also referred to Fed. R. Civ. P. 62(h) and 54(b), the former of which expressly allows the 
district courts to stay enforcement of a judgment entered on fewer than all of the claims pre
sented in a multiple-claim action.

27 124 Ct. Cl. 519 (1953).
2S28 U.S.C. § 1651(a) (1964). The act authorizes the Supreme Court and all courts 

established by act of Congress to issue all writs necessary or appropriate in aid of their respec
tive jurisdictions.

On numerous occasions, in the exercise of its equity powers, as inci
dent to the grant or denial of a money judgment, the Court of Claims has 
reformed or refused to reform a written instrument.* 22 23 The court has 
conditioned payment of a judgment, in compensation for some of plain
tiff’s land found to have been taken by the United States, on the execu
tion and delivery to the United States of a deed together with a free ac
cess easement over plaintiff’s intervening land.24 25 26 27 It has similarly condi
tioned money judgments for unlawful takings, by reason of overflights 
of airplanes, upon the execution of deeds to the United States for per
petual aviation easements.20 Recently, the court entered judgment in 
favor of a plaintiff, but stayed payment thereon until final disposition of 
the defendant’s still untried counterclaims.20

In Kamen Soap Prods. Co. v. United States?' the court recently drew 
upon the All Writs Statute28 to support its right to issue a writ of sub-
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poena duces tecum to a government official.29 It is scarcely debatable 
that the Court of Claims, a court of the United States,30 created by Con
gress under Article III of the Constitution, may issue any writ "necessary 
or appropriate in aid” of its jurisdiction to make or deny a monetary 
award under the Tucker Act or under the special jurisdictional acts.31

29 28 U.S.C. § 2521 (1964) now expressly covers Court of Claims authority to issue all 
subpoenas.

30 See 28 U.S.C. § 451 (1964).
31 See FTC v. Dean Foods Co., 384 U.S. 597 passim (1966).
32 336 U.S. 641 (1949).
33 39 Stat. 419 (1916), as amended, 39 U.S.C. §§ 6201-15 (1964).
34 336 U.S. at 670.
35 Id. at 671.
36 Id. at 670-71.
37 28 U.S.C. § 1491 (1964).
38 336 U.S. at 667-68, discussing United States v. Griffin, 303 U.S. 226, 238 (1938).
39Ch. 32, 38 Stat. 208, 219 (1913).

Despite a tradition of Court of Claims exercise of equity powers, the 
Supreme Court, in United States v. Jones (Jones Receiver)?2 declared that 
the Court of Claims has no remand powers, a decision which careful ex
amination will demonstrate should be limited to its particular facts. In 
Jones Receiver the Supreme Court had before it a Court of Claims judg
ment in favor of a carrier who challenged an order of the Interstate Com
merce Commission as confiscatory or as denying "fair and reasonable” 
rates in violation of the Railway Mail Pay Act.33 The Supreme Court de
termined that the court had not merely applied the rates found to be rea
sonable by the Commission, as it had jurisdiction to do,34 but had, in 
effect, substituted its judgment for that of the Commission, which it and 
all other courts had no jurisdiction to do.35 It further found that no evi
dence had been presented to establish that the Commission’s rate was 
confiscatory.

As the Supreme Court noted, these conclusions ended the case;36 but 
it went on to discuss the jurisdiction of both the Court of Claims and the 
district courts in cases arising under the Railway Mail Pay Act. The 
Court alluded to its own dicta, during an earlier consideration of the same 
dispute, that the Court of Claims could, under its Tucker Act jurisdic
tion,37 award just compensation if the Commission rates were confisca
tory.38 In that case the carrier had sought review of the ICC’s order in 
a three-judge district court. The Supreme Court found that the Commis
sion’s order was a "negative” order and therefore not reviewable under 
either the Railway Mail Pay Act or the Urgent Deficiencies Act.39 The 
Court added that this did not necessarily preclude all judicial review, sug
gesting two remedies in the Court of Claims: (1) if the Commission 
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made an appropriate finding but by reason of an error of law failed to 
order full payment, the Court of Claims could enter judgment for the 
balance, or (2) since railway mail service is compulsory, the Court of 
Claims would have Tucker Act jurisdiction for additional compensation 
if the rate was confiscatory.40 The Jones Receiver Court backed away 
from this broad construction of the court’s jurisdiction and indicated that 
the Court of Claims could not undertake a redetermination of the rate 
and award the difference between that rate and the Commission’s con
fiscatory rate.41 This procedure, the Supreme Court stated, would short- 
circuit the Interstate Commerce Commission’s exclusive ratemaking pow
ers and substitute the judgment of the Court of Claims for that of the 
Commission.42 In this connection, and in this alone, the Court stated 
that the Court of Claims had jurisdiction only to award a money judg
ment and none to remand a rate order found to be confiscatory for further 
consideration by the Commission.43 No authority for the statement was 
cited. The Court then stated that the district courts possessed an advan
tage over the Court of Claims in that they could, under their general 
equity jurisdiction and under Section 10(e) of the Administrative Proce
dure Act,44 45 remand to the Commission for reconsideration a rate order 
found invalid or confiscatory.

40 The Supreme Court also suggested that the district courts could entertain an action under 
their jurisdiction over suits arising under the postal laws, now found in 28 U.S.C. § 1339 
(1964), if the Commission acted illegally or in excess of its powers.

44 336 U.S. at 671.
vs Ibid.
™ld. at 670.
44 5 U.S.C.A. § 706 (Special Supp. 1966).
45 See Ford Motor Co. v. NLRB, 304 U.S. 364, 373 (1939).

It seems obvious from the reasoning of the Supreme Court in the 
Jones Receiver case that it was using the term “remand” in the sense of 
a remand that terminates the reviewing court’s jurisdiction, not in the 
sense of a remand under which the reviewing court retains jurisdiction 
while the lower tribunal furnishes a more adequate record or findings 
which would permit a just result.40 Otherwise, there is no explanation 
for the Court’s repeated references, in its discussion of remand, to mone
tary judgments as the limit of the Court of Claims’ jurisdiction and its 
allusion to the absence of such limitation of the district court’s jurisdiction.

In any event, the dictum in Jones Receiver, respecting lack of remand 
power in the Court of Claims, cannot logically be extended to embrace 
the Court’s general Tucker Act jurisdiction. The jurisdictional problem 
with which the Supreme Court was grappling in Jones Receiver arose be
cause the Tucker Act jurisdiction of the Court of Claims to award dam
ages resulting from an alleged confiscatory rate could not attach without 
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encroaching on the ratemaking functions of the Commission—functions 
withheld from judicial scrutiny by the Railway Mail Pay Act. Hence, even 
if the Court of Claims were able to remand to the Commission, no Com
mission findings could come back to the court upon which it could grant 
relief. Under the rule of United States v. Jones (Carrie J ones) J'’ devel
oped below,4' if the district courts were confined to their concurrent 
Tucker Act jurisdiction, they would be similarly hampered, notwithstand
ing their “general equity jurisdiction.” Accordingly, the Supreme Court, 
in its analysis of judicial review remedies available to a carrier under the 
circumstances presented in the Jones Receiver case, sought statutes other 
than the Tucker Act upon which to bottom district court jurisdiction and 
suggested the Administrative Procedure Act* 47 48 or the- district court’s postal
matters jurisdiction.49

46 bi U.S. 1 (1889).
47 See notes 50-52 injra and accompanying text.
48 336 U.S. at 672, citing 5 U.S.C.A. § 706 (Special Supp. 1966).
49Id. at 671, citing 28 U.S.C. § 1339 (1964).
50 Ch. 359, 24 Stat. 505 (1887), as amended (codified in scattered sections of 28 U.S.C.). 

The act conferred limited jurisdiction on the district and circuit courts, concurrent with that of 
the Court of Claims, over enumerated claims against the United States.

61131 U.S. at 18.
52 Cf. United States v. Sherwood, 312 U.S. 584, 591 (1941).
53 See Glidden Co. v. Zdanok, 370 U.S. 530, 565 (1962); Bates Mfg. Co. v. United States, 

303 U.S. 567, 571 (1938). See generally Schwartz & Jacoby, Government Litigation 
165-71 (1963).

54 Remand is here used in the sense that a court sends back, for further consideration, spe-

In Carrie Jones an action had been brought against the United States 
in the district court for specific performance, not the recovery of money, 
under the then recently enacted Tucker Act,50 which in 1887 extended 
the concurrent jurisdiction of the Court of Claims and the district and 
circuit courts to "damages, liquidated or unliquidated, in cases not sound
ing in tort,” and to claims in respect of which "the party would be en
titled to redress against the United States either in a court of law, equity 
or admiralty.” The Supreme Court in Carrie Jones construed the Tucker 
Act to authorize the district courts to grant no form of relief except a 
money recovery, rejecting the argument that reference in the statute to 
redress obtainable in a court of equity conferred jurisdiction to grant 
equity relief.51 These limitations of the Tucker Act are thus applicable 
alike to the district courts and to the Court of Claims.52

Under the Tucker Act, then, a district court sits as a court of claims. 
In exercising that jurisdiction the two courts are interchangeable and act 
with like power and authority.53 The district courts, however, do not 
hesitate to remand cases before them to agencies for further considera
tion,54 whereas the Court of Claims merely suspends or stays proceedings
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before it to permit the parties to go back to the agencies. An order of 
remand from a district court is directed to the agency concerned; a stay or 
suspension of proceedings may be included in that order, but it simply 
indicates that jurisdiction over those proceedings is retained. In one case 
before a district court55 56 on cross-motions for summary judgment in a suit 
based on an express contract, the court found the administrative record 
inadequate in several specified respects and stated, inter alia, that it had 
no alternative but to stay proceedings in its court pending further con
sideration by the Armed Services Board of Contract Appeals.05 The 
court’s order of July 6, 1965, provided in pertinent part as follows:

cific issues of a case, not the unreserved return of the whole matter. Jurisdiction is retained 
by the court.

55 Tippetts v. United States, No. 64 Civ. 2210, S.D.N.Y., May 26, 1965, on remand, 66-1 
B.C.A. J 5370 (1966).

56 Citing United States v. Carlo Bianchi & Co., 373 U.S. 709 (1963).
57 The opinion specified what the court considered inadequate in the record. The United 

States District Court for the Southern District of California, on motion of the defendant, op
posed by plaintiff and after consideration of the administrative record, similarly remanded a 
cause to the Armed Services Board of Contract Appeals for a new and full hearing. United 
States v. Maximoff, Civ. No. 63-162-HW, S.D. Cal., March 18, 1965, on remand, 66-1 B.C.A. 
5 5555 (1966).

58 The special statute granting concurrent jurisdiction to the district courts, in cases where 
the claim is §10,000 or less, to grant money judgments in military and civilian pay cases, Act 
of Aug. 30, 1964, 28 U.S.C. § 1346(d) (1964), is still too recent to have developed a pat
tern of treatment respecting remand. There is no reason to doubt that, in reviewing records 
of proceedings before the Civil Service Commission, or military disability or correction pro
ceedings, the district courts will, when necessary or appropriate, suspend their proceedings and 
remand the causes to those agencies for such further or additional proceedings or considerations 
as the record requires.

5» United States v. Sherwood, 312 U.S. 584, 591 (1941).
60 See United States v. Jones (Carrie Jones), 133 U.S. 1 (1889).

ORDERED, that this cause be remanded to the Armed Services 
Board of Contract Appeals for reconsideration in light of this Court’s 
opinion filed herein, and it is further

ORDERED, that all further proceedings in this action be stayed 
pending receipt and filing with the Clerk of the certified record of said 
Board made upon such reconsideration.57

This illustrates the approach of the district courts to the use of the re
mand power in Tucker Act cases.58 Since the district courts, when they 
"sit as a court of claims,”59 60 remand cases to the agencies when necessary 
or appropriate in aid of their Tucker Act jurisdiction which, it must be 
remembered, limits the remedy to money judgments, then the Court of 
Claims must have the same power and authority.50 But the Court of 
Claims presently does not remand; it does no more than stay or suspend 
its own proceedings so that the parties may initiate further administrative 
proceedings. It is questionable whether this device fully serves the in
terests of the court and of the litigants.
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It is significant that the Supreme Court has twice recently alluded to 
the “contention” or "argument,” rather than the “rule” or "principle,” 
that the Court of Claims has no remand powers.61 That Court did not, 
in either case, suggest the lack of such powers; rather, it suggested that 
judicial proceedings could be stayed, and that sanctions could be imposed 
if the agency failed to remedy the procedural or substantive inadequacies. 
Again, it seems plain the Supreme Court’s reference to the lack of re
mand powers in the Court of Claims is, at most, concerned with the kind 
of remand which terminates the court’s jurisdiction—the type of a remand 
that is not in the aid of granting or denying a money judgment. Fur
ther, the Court’s decision in Jones Receiver in no way suggests that a 
remand of a case which remains sub judice and which aids the court in 
its jurisdiction to award or deny a money judgment is beyond the power 
of the Court of Claims.

61 United States v. Anthony Grace & Sons, Inc., 384 U.S. 424, 432 (1966) ; United States 
v. Carlo Bianchi & Co, 373 U.S. 709, 717-18 (1963).

62 See ibid.

Remand is not merely a suspension of proceedings, passively leaving 
the case for action or inaction of the parties. It is and should be a direc
tion to the agency to do what the court requires. If the court takes only 
a passive role, the parties and the agencies may frequently be unable to 
discern the inadequacy which the court saw in the record, unless they can 
glean it from any opinion or comments which the court may make. The 
institution of suit in the Court of Claims vests that court with exclusive 
jurisdiction over the matter, and all parties would benefit if it retained 
that jurisdiction actively, not passively. Through the use of remand, the 
court would control matters properly within its jurisdiction. By giving 
the agency precise and detailed instructions with respect to the defects in 
its findings or record, or any other inadequacies or insufficiencies, it could 
guide the agency and the parties with respect to the further proceedings. 
Such instructions would also enable the court to limit the areas of the 
further administrative proceedings to prevent the disposition of the liti
gation from being unduly delayed; it could even fix reasonable time limits 
within which the agency and the litigants would complete the assigned 
tasks. Dilatory tactics of the parties, recalcitrance or refusal of the agency 
to comply with the remand would, of course, be subject to the sanctions 
which the court may impose.62

When the Court of Claims was created in 1855, and for many years 
thereafter, the court’s business was primarily concerned with the adjudi
cation of controversies that had not previously been decided administra
tively through a formal quasi-judicial process. The phenomenal growth 
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of administrative adjudication in the conduct of government business dur
ing the past three or four decades has not left the Court of Claims un
touched. Today, virtually all the cases coming to it have first been sifted 
through a formal administrative proceeding. The court has had thrust 
upon it the important role of supervising these administrative proceed
ings. This supervision is generally through review of the record of pro
ceedings made before the agency, in which remand is a primary tool. 
Utilization by the Court of Claims of remand power in its important and 
ever-increasing role in the review of agency decisions and orders will not 
only assure retention of control over cases remaining under its jurisdiction 
but will provide a vehicle for a more precise and just dispensation of justice.
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1 Of a total of 1,325 cases pending on September 30, 1965, 464 were tax cases. The next 
largest category was represented by 312 contract cases. Report of the United States Court of 
Claims for the Court Year Ended September 30, 1965. For a full discussion of these statistics 
see Peartree, A Statistical Analysis of the Court of Claims, 55 Geo. L.J. 541 (1966).

2 As of June 30, 1965, there were pending in the Court of Claims 510 suits for refund of 
taxes (other than for alcohol, tobacco, and firearms taxes), which involved the aggregate sum 
of $200,013,000. At the same time, 2,800 comparable district court suits involved an aggre
gate of $163,184,000. On July 1, 1964, the figures were: Court of Claims—463 suits with 
$216,861,000 in dispute; district courts—2,652 suits with $181,362,000 in dispute. 1965 
Comm’r Int. Rev. Ann. Rep. 128.

3 Tucker Act § 1, as amended, 28 U.S.C. § 1491 (1964).

Mr. Miller discusses the conduct of tax litigation in the Court of 
Claims by comparing the procedures in that court with the procedure 
of federal district courts pointing out the variations which may influ
ence the choice of forum for a taxpayer suing for a refund. He con
cludes that few generalizations can be made concerning the attitude of 
the Court of Claims in tax cases. The choice of forum will depend on 
where the favorable precedents are found and the attractiveness of the 
procedures available.

Tax refund suits represent the largest single category of litigation in 
the United States Court of Claims, accounting for approximately thirty- 
five per cent of its total business.* 1 The aggregate amount claimed in 
such cases is in the neighborhood of 200 million dollars a year, a sum 
which at times has equalled or exceeded the total in comparable suits 
in all of the federal district courts. The average amount per case in the 
Court of Claims is about 400,000 dollars while in the district courts it is 
less than 70,000 dollars.2 Thus it is apparent that the Court of Claims 
is an important forum for the disposition of tax controversies. This arti
cle will discuss some of the differences between the litigation of tax re
fund suits in the Court of Claims and in the federal district courts which 
may influence the choice of forum.

Jurisdiction

The jurisdiction of the Court of Claims to entertain tax refund suits 
is based upon its jurisdiction to render judgment against the United States 
upon any claim "founded either upon the Constitution, or any Act of 
Congress, or any regulation of an executive department,”3 and upon its
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jurisdiction to grant judgment in favor of the United States upon setoffs 
and counterclaims.4 5

4 28 U.S.C. §§ 1503,2508 (1964).
5 Tucker Act § 2, as amended, 28 U.S.C. § 1346(a) (1) (1964). Prior to the amendment 

of paragraph (1) in 1954, unless the collector or director of internal revenue who received 
the tax was dead or out of office when the action was commenced, a tax refund suit against 
the United States in a district court was limited to $10,000. Act of June 25, 1948, ch. 646, § 
1346(a) (1), 62 Stat. 933. This dollar limit still applies to other Tucker Act cases. 28 U.S.C. 
§ 1346(a) (2) (1964). Section 1346(c) grants the district courts jurisdiction over setoffs 
and counterclaims by the United States.

°This power is implicit in the district courts’ jurisdiction over "any civil action arising 
under any Act of Congress providing for internal revenue.’’ 28 U.S.C. § 1340 (1964). In 
such suits the United States ordinarily pays the judgment. 28 U.S.C. § 2006 (1964). A judg
ment in a suit against a director has the same res judicata effect as in a suit against the United 
States. Int. Rev. Code of 1954, ch. 736, § 7422(c), 68A Stat. 876.

7 Lowe Bros. v. United States, 304 U.S. 302, 305-06 (1938); Smietanka v. Indiana Steel 
Co., 257 U.S. 1, 4 ( 1921 ); Sirian Lamp Co. v. Manning, 123 F.2d 776, 779 (3d Cir. 1941).

8 The form of action has been abolished. Act of Nov. 2, 1966, § 3, Pub. L. No. 89-713, 
80 Stat. 1107, amending Int. Rev. Code of 1954, ch. 736, § 7422(f), 68A Stat. 876.

9 "The Court of Claims shall not have jurisdiction of any claim for or in respect to which 
the plaintiff . . . has pending in any other court any suit or process against the United 
States . . . .” 28 U.S.C. § 1500 (1964). But this section may not be construed to allow a 
plaintiff, by bringing a suit in a district court, to oust the Court of Claims of a jurisdiction pre
viously invoked. Tecon Eng’rs v. United States, 170 Ct. Cl. 389, 343 F.2d 943 (1965), cert, 
denied, 382 U.S. 976 (1966).

There is authority to the effect that a tax refund suit in a district court would likewise be 
barred by a suit pending elsewhere, on the theory that since the district court’s jurisdiction in 
such cases is concurrent with the Court of Claims it should be subject to the same jurisdictional 
limitations. Shapiro v. United States, 168 F.2d 625 (3d Cir. 1948); see SCHWARTZ & JA
COBY, Government Litigation 168 ( 1963 ). See generally Schwartz, Section 1500 Judicial 
Code, and Duplicate Suits Against the Government and its Agents, 55 Geo. L.J. No. 4 (1967).

The district courts in tax refund suits have jurisdiction concurrent 
with the Court of Claims over suits against the United States “for the 
recovery of any internal-revenue tax alleged to have been erroneously or 
illegally assessed or collected, or any penalty claimed to have been col
lected without authority or any sum alleged to have been excessive or in 
any manner wrongfully collected under the internal-revenue laws . . . 
In addition, the district courts may retain suits brought prior to January 
31, 1967, against those directors and former directors of internal revenue 
who collected the taxes at issue.6 This form of action had its origin in 
the common law7 but will soon be of purely historic interest.8

It is difficult to visualize situations where taxpayers having the right 
to sue for refund of taxes in federal district courts would be barred from 
maintaining such suits in the Court of Claims. One such situation might 
conceivably occur where the taxpayer already has a tax refund suit in
volving the same claim pending in a district court.9 It had been possible 
that a foreign national unable to sue the Government for a tax refund 
in the Court of Claims because his own government refused similar
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rights to United States citizens10 might still have been able to sue a dis
trict director of internal revenue in a district court. But Congress elimi
nated this restriction on aliens when it abolished the right to sue direc
tors.11

10 28 U.S.C. § 2502 (1964); see, e.g., Aktiebolaget Imo-Industri v. United States, 101 Ct. 
Cl. 483, 54 F. Supp. 844 (1944).

n Act of Nov. 2, 1966, § 3(a), Pub. L. No. 89-713, 80 Stat. 1107.
12 28 U.S.C. § 1402(a) (1) (1964).
13 United States v. Kales, 314 U.S. 186, 198-200 (1941); Smietanka v. Indiana Steel Co., 

257 U.S. 1 (1921).

Moreover, cases in which tax refund suits may be brought only in 
the Court of Claims and not in any district court have likewise been 
unusual. They have been confined to the combined situations in which 
no venue could properly be laid in any federal district court in a suit 
against the United States and no district director could be held liable for 
the refund. The former situation could have resulted from the provision 
that suits by individuals against the United States in a district court could 
be brought only in the judicial district where the plaintiff resides;12 the 
latter situation could have resulted from the fiction underlying such suits, 
that they are personal actions.13 The whereabouts of the district director 
who received the taxes might no longer have been known, or he might 
not have been located during the available period of limitations, He 
might have been dead and his personal representatives might have been 
discharged of liability by the local probate court. Or the suit might 
have been for recovery of interest on an overpayment which, of course, 
was paid to the Government and not to any director.

In the past only residents of foreign countries who sued for interest 
or who had been unable to hold any director liable were compelled to 
bring their refund suits to the Court of Claims. With the abolition of 
suits against directors, it appears that nonresidents generally may find 
only the Court of Claims open to them in tax refund cases. But no 
others are so confined.

It seems apparent, therefore, that except under unusual circumstances, 
taxpayers’ choice of the Court of Claims or the federal district courts for 
the prosecution of tax refund suits has not been dictated by jurisdictional 
differences or requirements but has been a matter of voluntary election 
based upon differences in procedure, practice, precedents, and other 
factors. And for the most part this continues to be true.

National Court Versus Regional Courts

Of prime importance is the fact that the Court of Claims is a national 
court available to every taxpayer no matter where he resides, whereas 
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the district courts are regional in character. Since the Government must 
always abide by the taxpayer’s choice of forum, the taxpayer is in a posi
tion to take advantage of a favorable precedent in the Court of Claims 
or avoid an unfavorable one in his district or circuit, and vice versa. On 
the other hand, in electing to prosecute his suit in the Court of Claims, 
the taxpayer may lose the advantage of local sympathy or identification, 
particularly with respect to factual issues and in jury trials.

Review Only Upon Grant of Certiorari 
Versus Right of Appeal

A significant difference between the Court of Claims and district 
courts is the absence of a right to appeal from the former. Review of 
decisions of the Court of Claims is limited to cases in which the Supreme 
Court grants petition for certiorari,14 and certiorari, being discretionary, 
is not ordinarily granted in tax cases in the absence of a conflict with a 
decision of a court of appeals or of the Supreme Court, or a showing of 
administrative importance.15

14 28 U.S.C. § 1255 (1964).
15 Sup. Ct. R. 19; 9 Mertens, Federal Income Taxation § 51.20 (rev. ed. 1965); 

Stern & Gressman, Supreme Court Practice §§ 4-2 to -27 (3d ed. 1962).
16 For a case which graphically points up this situation, see United States v. Russell Mfg. 

Co., 349 F.2d 13 (2d Cir. 1965). In a prior case, the Court of Claims had held that although 

In many cases, of course, this offers no particular inducement to liti
gants other than the knowledge that an extra layer of expense will not 
be added to the cost of litigation. But there are other instances where 
such limitation upon review affords distinct advantages to taxpayers liti
gating issues involving large sums of money. Where such a taxpayer 
finds favorable precedent in the Court of Claims and no decision on the 
same issue in any circuit, he may prosecute his suit in the Court of Claims 
with some assurance that other taxpayers are not likely to bring their 
cases before any court of appeals which may cause a conflict before he 
can recover his judgment. Where a taxpayer is a business corporation 
with an issue which recurs or continues over more than one taxable 
period, for example, depreciation, depletion, or excise taxes, the dual 
jurisdictions and the limited review of Court of Claims decisions give 
the taxpayer two chances to the Government’s one. He may bring suit 
in the Court of Claims for only a single year or for a minimal amount 
of excise taxes. Should he win, he is in a position to confine the con
troversy with respect to any additional taxes to the same forum without 
affording the Government the opportunity for a conflict which might 
warrant Supreme Court review. Should he lose, he is still free to start 
afresh in another court and attempt to create a conflict.16
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In the five-and-one-half-year period from January 1, 1961, through 
July 31, 1966, there were more than 200 tax decisions in the Court of 
Claims; the Supreme Court granted certiorari to only three. Two of 
them were on the Government’s petitions1' and one on cross-petitions.17 18 
In all three, the Court reversed on the Government’s petition, and in the 
third, sustained the Court of Claims on the issue on which the taxpayer 
petitioned. At the same time, the Supreme Court denied certiorari to 
twenty-seven of the decisions, twenty-six on taxpayers’ petitions and one 
on the Government’s petition.19 Thus it appears that the chances of 
certiorari and reversal of a Court of Claims decision in a tax case are 
exceedingly slim.

an employer’s contributions to a nonqualified profit-sharing trust were not deductible when 
paid to the trust because the employees’ shares were forfeitable, the compensation actually paid 
out by the trustee to the employees in 1945 was deductible by the employer. Russell Mfg. Co. v. 
United States, 146 Ct. Cl. 833, 175 F. Supp. 159 (1959). Later another taxpayer sued and 
recovered in the Court of Claims on the same theory, the court following its earlier decision 
in Russell. Mississippi River Fuel Corp. v. United States, 161 Ct. Cl. 237, 314 F.2d 953 
(1963). When the same issue arose again with respect to the Russel! Manufacturing Com
pany for the years 1950-1954 and taxpayer’s counsel threatened suit again in the Court of 
Claims, the Internal Revenue Service made a refund. But thereafter it brought suit in the 
District Court for the District of Connecticut to recover the refund as having been erroneously 
made pursuant to Int. Rev. Code OF 1954, § 7405 (b). The court of appeals, acknowledging 
the Government’s difficulty in obtaining a case for certiorari in any other court after the ad
verse decisions in the Court of Claims, nevertheless affirmed the district court’s holding that 
the tax was not "erroneously refunded” within the meaning of § 7405 (b) and upheld the dis
missal of the suit. 349 F.2d at 16.

17 United States v. Zacks, 375 U.S. 59 (1963); United States v. Gilmore, 372 U.S. 39 
(1963).

18United States v. Davis, 370 U.S. 65 (1962).
19 During the same period the Supreme Court affirmed two earlier decisions of the Court 

of Claims in favor of the Government. American Auto. Ass’n v. United States, 367 U.S. 687 
(1961); Bulova Watch Co. v. United States, 365 U.S. 753 (1961). In two cases arising from 
courts of appeals there were conflicts with Court of Claims decisions. The Court approved the 
Court of Claims’ Pattiz v. United States, 160 Ct. Cl. 121, 311 F.2d 947 (1963), in United 
States v. Midland-Ross Corp., 381 U.S. 54, 56 (1965). It overruled the Court of Claims de
cision of Socony Mobil Oil Co. v. United States, 153 Ct. Cl. 638, 287 F.2d 910 (1961), in 
Waterman S.S. Corp. v. United States, 381 U.S. 252, 258 (1965).

29 28 U.S.C. § 2402 (1964).

Differences in Court Procedures

Procedures in the conduct of tax litigation in the district courts are 
generally prescribed by the Federal Rules of Civil Procedure for the 
United States district courts and by local court rules. They do not differ 
substantially from those in other suits against the Government with the 
exception that by statute in tax cases jury trials are permissible at the 
request of either party.20

The Rules of the Court of Claims are correlated to a large extent 
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with the Federal Rules of Civil Procedure.21 A basic difference is, of 
course, that there are no jury trials in the Court of Claims. The major 
procedural differences in cases conducted without juries stem from the 
fact that although there is no right of appeal outside the court, the Court 
of Claims and its system of commissioners provides both a trial deter
mination and a form of appellate review within the framework of a 
single tribunal.

21 See generally Evans, Current Procedures in the Court of Claims, 55 Geo. L.J. 422, 424-26 
(1966).

22 Ct. Cl. R. 52(a), (b). See generally Evans, supra note 21, at 422-24.
23 General Order, 167 Ct. Cl. xxix (1964).

24 28 U.S.C. § 2505 (1964).
25 Ct. Cl. R. 55(a) (3).

Almost from the time petition is filed the case is assigned to one of 
a staff of fifteen trial commissioners. He serves as the trial judge through 
most of the conduct of the litigation. He is responsible for the dispo
sition of procedural motions; for the direction and conduct of pretrial 
proceedings (including calls, discovery, admissions, and depositions); for 
the trial of issues of fact; and for making and reporting to the court 
findings of fact and, if so directed by the court, recommendations for 
conclusions of law on cases tried before him.22 23 In 1964, the court di
rected the commissioners to submit recommendations for conclusions of 
law in all cases wherein they determine and report findings of fact.28

Although Court of Claims’ judges, as well as commissioners, are au
thorized to try cases,24 pretrial conferences and trials are in fact con
ducted almost exclusively by the trial commissioners. Upon request the 
court will review, without oral hearing, a procedural order of a com
missioner claimed to be erroneous, improvident, or an abuse of discretion, 
but it must adversely affect substantial rights.25

Pretrial proceedings before the commissioners are not too dissimilar 
from those in some district courts. Among their purposes are the nar
rowing of the issues of law and fact, the expediting of trial and discovery, 
and the avoidance of surprise. Commissioners use their own forms of 
pretrial orders, but for the most part, cover the same ground. Each 
party is required to furnish lists and copies of documents to be offered; 
set forth facts believed to be noncontroverted; set forth contentions of 
law and fact; list prospective witnesses; give consent to admission or set 
forth objections to admission of documents of the opposing party; stipu
late or deny factual statements submitted by the opposing party; and set 
forth proposed discovery. The results are then put together by the com
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missioner in a pretrial order, either with or without a pretrial confer
ence.26

26 See generally The United States Court of Claims Manual of Pretrial Pro
cedures (1962).

27 See note 23 supra and accompanying text.
28 See CT. CL. R. 54(b), 55(b).
22 See CT. Cl. R. 48(b) (2).
30 From time to time various retired judges of the Court of Claims, judges of various other 

federal courts, and a retired Justice of the Supreme Court have also been assigned to substitute 
for one of the active judges.

3128 U.S.C.A. §§ 171, 175 (Supp. 1966).
32 Because the amounts of tax refunds and counterclaims for tax deficiencies commonly 

require additional computations, the court frequently enters judgment in tax cases only with 
respect to the right to recover and remands the case to the trial commissioner for determina

Trials are not substantially different from trials of tax refund suits 
conducted in district courts without juries. After the evidence is closed, 
requested findings and briefs are submitted to the commissioner for re
port to the court. While the commissioners are not specifically required 
to write opinions, they do prepare opinions as well as findings and 
recommended conclusions of law.27

On cases involving contested facts the judges sit in the posture of 
an appellate body to review the findings and conclusions of the trial 
commissioners. While the judges still do hear and decide dispositive 
motions initially (such as motions to dismiss, for judgment on the plead
ings, and for summary judgment), even in such instances they refer a 
number of them to the commissioners for recommended conclusions of 
law.28

While trials are generally conducted before a single commissioner at 
a place convenient to the claimant and witnesses,29 arguments before 
the court have been heard in Washington, D.C., up to the present time, 
before the entire bench.30 Recent legislation, however, providing for 
two additional judges, directs the court to sit in divisions of three judges 
unless the court orders a hearing en banc or a majority votes for a re
hearing en banc.31

Arguments are generally heard during the first full week of each 
month from October through June, of which a single day is ordinarily 
set aside informally for the convenience of out-of-town counsel. Ap
proximately twenty-five cases are heard each month; tax cases are not 
segregated. One-half hour is allowed for each side. Decision day is 
ordinarily the Friday of the second week. Except where the court enters 
a per curiam affirmance of its trial commissioner’s decision and adopts 
his opinion, printed decisions are most commonly issued two or three 
months after argument.32
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Despite the close resemblance of its procedures to those of an appel
late court, the Court of Claims has been careful to avoid abdication of 
its own primary responsibility to decide cases. Where neither party ex
cepts to the findings and recommended conclusions of law of its trial 
commissioners, the court’s rules do not provide for their automatic adop
tion. Although so far the court has generally made them the basis for 
its judgment, such adoption has been accompanied by a per curiam opin
ion which specifically states that it does so “since the court agrees with 
the trial commissioner’s findings, opinion and recommended conclusion 
of law, as hereinafter set forth.”33 34 35

tion of the correct amount. CT. CL. R. 47 (c). Such amount is thereafter ordinarily stipulated 
by the parties.

33 See, e.g., Dodge v. United States, 362 F.2d 810 (Ct. Cl. 1966); Bernatschke v. United 
States, 364 F.2d 400 (Ct. Cl. 1966); Clapp v. United States, 364 F.2d 425 (Ct. Cl. 1966).

34 167 Ct. Cl. 341, 334 F.2d 639 (1964).
35 This is the test on appeal from a federal district court. Fed. R. Civ. P. 52(a).
36 In all actions tried on the facts, the court will find the facts and state separately its 

conclusions of law, and will direct the entry of an appropriate judgment. The court 
may adopt the commissioner’s report, including conclusions of fact and law, or may 
modify it, or reject it in whole or in part ....

CT. CL. R. 66.
37 167 Ct. Cl. at 347, 334 F.2d at 643.
33 Gordy Tire Co. v. United States, 155 Ct. Cl. 759, 296 F.2d 476 (1961).
39Tibbals v. United States, No. 346-60, Ct. Cl., June 10, 1966; Miller v. United States, 168 

Ct. Cl. 498, 339 F.2d 661 (1965).

In Bringwald, Inc. v. United States^ a tax case involving the question 
whether the salaries of two officers of a closely held corporation were 
reasonable and hence deductible, the trial commissioner recommended 
judgment for the taxpayer. The taxpayer invited the Court of Claims 
to assume substantively the role as well as the trappings of a court of 
appeals vis-à-vis a district court and not overturn the findings of its com
missioner "unless clearly erroneous.”30 The court, however, declined the 
invitation, and quoting rule 6636 stated that, "while the findings and 
opinion of a trial commissioner are entitled to much consideration and 
weight, yet under our rules and procedure the court has the ultimate 
responsibility for determining these matters.”3' It then made its own 
determination of what salaries were reasonable.

Although the court does not often reverse the findings of its com
missioners, even where the findings are mixed conclusions of law and 
fact, it has exercised this prerogative in another reasonable-salary case,38 
and in cases involving the issue of whether or not real estate was pri
marily held for sale in the ordinary course of the taxpayer’s business.39

Differences in Discovery

Discovery is probably of greater importance in tax cases than in other
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litigation in the Court of Claims. The Government ordinarily has not 
been a party to the transactions which gave rise to the tax controversy. 
Its trial attorney generally has enough information to warrant assessment 
of a deficiency or denial of a claim for refund, but once a case is in liti
gation the Government’s defense attorney is obviously in a different 
posture than the administrative officials of the Internal Revenue Service. 
His information may not be in proper evidentiary form. The revenue 
agents may have accepted some of the taxpayer’s representations without 
verification. The taxpayer may have withheld additional facts unfavor
able to his case. There may be more recent data not considered by the 
revenue agents; and there may be bases for additional defenses, offsets, 
and counterclaims. On the other side, plaintiff’s counsel may be inter
ested in matters such as what evidence the Government has to support 
its defense; what information the revenue agent has ascertained from the 
taxpayer, his employees, agents, and others, before the matter came to 
litigation; what documents or excerpts from books and records support 
the deficiency; what basis the Government has for an offset or counter
claim.

Discovery rules are not as broad in the Court of Claims as they are 
in the district courts; the court retains greater control than do the district 
courts. Under the Federal Rules of Civil Procedure, from twenty days 
after commencement of the action depositions may be taken merely upon 
notice to the opposing party. The adversary has the burden of showing 
good cause why depositions should not be permitted or should be limited 
in manner of taking, place of taking, or subject matter, or the deponents 
protected from various improprieties. Absent this showing a party has 
the right to examine any person by deposition for the purpose of dis
covery, for use as evidence, or for both purposes, with respect to any 
relevant matters which are not privileged.40

40 Fed. R. Civ. P. 26(a), (b), 30(a), (b).
41 Ct. Cl. R. 30(a), (b), (c), (d)(1).
42 Ct. Cl. R. 30(b).

Under the Rules of the Court of Claims, depositions may be taken 
only by leave of court upon motion filed after answer, setting out circum
stances showing good cause for the taking, and the opposing party is 
afforded an opportunity to object.41 The motion must specify whether 
the deposition is to be taken for discovery, for use as evidence, or for 
use in supplementing or opposing a motion for summary judgment.42 
Leave for the taking of an evidentiary deposition will be granted only if 
it is impractical for a commissioner to hear the testimony; leave for the 
taking of a deposition combining discovery and evidentiary purposes will 
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be granted only upon a showing of exceptional circumstances.4" As in 
the district courts, taking of a discovery deposition may be conditioned 
or limited for various reasons.* 44

«Ct. Cl. R. 30(d) (1), (2).
44 Ct. Cl. R. 30(d) (3) (ii), 31(b).
45 Fed. R. Civ. P. 37(a).
46 Fed. R. Civ. P. 37(a), (b).
47 Ct. Cl. R. 37(a).
48 Ct. Cl. R. 37(b).
49 fed. R. Civ. P. 26(d).
so Ct. Cl. R. 34(b).

Another difference in deposition procedures is the resolution of dis
putes in the course of taking depositions. Under the federal rules, if a 
party or other deponent refuses to answer any question propounded upon 
oral or written examination, the proponent of the question may apply 
to the court in the district in which the deposition is taken for an order 
compelling an answer.45 46 47 That district court may enter such order, and 
if it finds the refusal was without substantial justification, it may require 
the refusing party or deponent, and the party or attorney advising the 
refusal, to pay the examining party his expenses in obtaining the order. 
Such district court may also hold the refusing party or deponent in con
tempt for a continuing refusal.40

No similar procedure is available in the Court of Claims. Even 
though depositions may be taken anywhere in the United States, disputes 
caused by refusal to answer may only be resolved by application on rea
sonable notice to the court or its commissioner in Washington, D.C., for 
an order compelling answer.4' This is obviously a cumbersome, time
consuming, and expensive procedure. While the court may hold a wit
ness in contempt for refusal to obey its order or impose other sanctions 
against a party,48 unlike the federal practice the Court of Claims rules 
do not provide any means for reimbursing the expenses of the examining 
party in obtaining the order, even where the original refusal to answer 
was without justification.

Under the federal rules the deposition of a witness may be used to 
impeach him; the deposition of a party or (in the case of a corporation, 
partnership or association) an officer, director, or managing agent may 
be used by an adverse party for any purpose; and in the event of death 
or unavailability of a witness within one hundred miles of the place of 
trial, or other exceptional circumstances, it may be used for any purpose.49 
In the Court of Claims an evidentiary deposition is admissible without 
qualification?0 A discovery deposition, however, is admissible under 
conditions similar to those applicable to depositions generally in the dis
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trict courts, except that admissions made in a deposition by any employee 
of a party (presumably including the United States) testifying about mat
ters within the scope of his authority may be used at the trial by an 
adverse party,51 and a deponent is not considered unavailable merely by 
being more than one hundred miles from the place of trial, but must, 
in view of the nationwide reach of the Court of Claims subpoena and 
the ability of its commissioners to sit where and when the witness is 
found, be "resident overseas for an indefinite period.”52

si Ct. Cl. R. 34(a) (5).
52 CT. Cl. R. 34(c).
53 Compare Fed. R. Civ. P. 34, with Ct. Cl. R. 39, 40. 28 U.S.C. § 2507 (a) (1964) pro

vides that "the head of any department or agency may refuse to comply with a call [for dis
covery] issued [by the Court of Claims] pursuant to this subsection when, in his opinion, 
compliance will be injurious to the public interest.” The identical language is contained in 
CT. Cl. R. 38(a) (2). But it has been held that this limitation on calls is inapplicable to a 
motion to produce under rule 40 and that the Government, as in the district courts, must rely 
on executive privilege to withhold documents. Kaiser Aluminum & Chem. Corp. v. United 
States, 141 Ct. Cl. 38, 45, 157 F. Supp. 939, 944 (1958); Benson v. United States, 133 Ct. 
Cl. 11, 21, 130 F. Supp. 347, 353 (1955).

54 Compare Fed. R. Civ. P. 36, 37, Ct. Cl. R. 42.
55 Fed. R. Civ. P. 37(c).
56 Compare O’Meara-Sterling v. Mitchell, 299 F.2d 401, 404 (5th Cir. 1962), and United 

States v. National Surety Corp., 25 F.R.D. 249, 251 (E.D. Pa. I960), and United States v. 
Watchmakers of Switzerland Information Center, 25 F.R.D. 197, 199-200 (S.D.N.Y. 1959), 
with Fed. R. Civ. P. 37 (f), and Act of June 25, 1948, ch. 646, § 2412(a), 62 Stat. 973.

57 28 U.S.C.A. § 2412 (Supp. 1966).

The scope of discovery of documentary evidence is approximately 
the same in both the district courts and the Court of Claims.5 , And 
requests for admissions of facts and documents and responses thereto are 
provided for under procedures in both courts.54 But, as in the case of 
notice of depositions, in the district court the proponent serves the re
quest directly upon his adversary, while in the Court of Claims a party 
must proceed by motion. Another difference is in the sanctions provided 
for a sworn denial of documents or facts which the party requesting the 
admission later proves. Under district court procedure, unless there were 
good reasons for the denial or the admission sought was of no substantial 
importance, the party making the request is entitled to an order requiring 
the other party to pay him the reasonable expenses, including attorney 
fees, incurred in making such proof.55 Although until recently this was 
a one-way street, the United States being entitled to such reimbursement 
but not being liable therefore,56 in light of recent legislation57 making 
the United States liable for costs other than attorney fees in the same 
manner as private litigants, it seems not unlikely that the Federal Rules 
of Civil Procedure will also be amended to render the United States 
liable as well for the cost of unnecessary proof of matters requested to 
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be admitted and improperly denied. In any event, the Court of Claims 
rules do not provide any such sanction for either party.

Another difference in discovery procedures is the absence, in the 
Court of Claims, of interrogatories to parties. Rule 33 of the Federal 
Rules of Civil Procedure provides that a party may serve upon any ad
verse party interrogatories relating to any matter which may be inquired 
into on deposition and the answers may be used in evidence to the same 
extent. If the adverse party is a corporation, partnership, or association, 
the information to be furnished is such as is available to the party. In 
tax matters, where much of the pertinent information is in the form of 
dollar amounts contained in books, records, and reports, interrogatories 
are a useful device for narrowing the factual issues, reducing the necessity 
of proof, and shortening the time which may be required to try a case. 
They are also a valuable supplement to the request for admissions. Al
though a party may deny the accuracy of a request for admission of an 
expenditure, receipt, investment, etc., an interrogatory may be useful in 
showing whether the difference is substantial and what the adverse 
party’s position is with respect to such amount. Depositions are not an 
adequate substitute because many questions cannot be answered from the 
witness stand, but require looking up or tracking down the officer or 
employee who has the answer "available to” the party.

The Court of Claims can, on its own motion, call upon any depart
ment of the Government for information or papers.58 59 But a party’s 
motion for call upon an adverse party is limited to documents and other 
tangibles and to information relating to their identity and location, and 
to the identity and location of persons having knowledge of relevant 
facts.51' On some occasions Government attorneys have used depositions 
by written interrogatories as substitutes for interrogatories.60 But this 
has necessitated the voluntary cooperation of the adverse party to produce 
the proper officer and employee witnesses, their willingness to consider 
the questions in advance, and the expense of a court reporter. Occasion
ally attorneys for both sides have obtained the substance of interrogatories 
to parties by invoking the trial commissioner’s pretrial conference author
ity to have the parties consider "such other matters as may aid in the 
disposition of the action.”01 But in essence, the Court of Claims does

58 CT. Cl. R. 39 (a). For a discussion of the call as a discovery device see generally Evans, 
supra note 21, at 428-34.

59 CT. Cl. R. 39(b). In the 1951 edition of its rules, the Court of Claims provided for 
calls upon plaintiff and defendant for information as well as papers. Ct. Cl. R. 26, 27, 118 Ct. 
Q. 25-26 (1951). This was deleted in the 1953 revision. Ct. Cl. R. 27, 126 Ct. Cl. 27 (1953).

eo See Ct. Cl. R. 32.
si Ct. Cl. R. 44(a), (b).
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not have this convenient device for narrowing the issues which is avail
able in district courts.

Another disadvantage of Court of Claims discovery is that, although 
for the most part rulings on discovery are the initial responsibility of the 
trial commissioners,02 except in rare cases,* 63 * 65 there are no published re
ports of their rulings or opinions on discovery motions. In some in
stances the ruling of one commissioner has been inconsistent with the 
unreported ruling of another in a similar case. Discovery motions in 
tax cases often raise similar problems with regard to good cause, reason
ableness, and privilege, but for the most part both taxpayers’ attorneys 
and government attorneys have to rely exclusively upon district court 
decisions and rulings for precedents.

«2Ct. Cl. R. 52(b) (3).
63 See, e.g., Will Weiss, 155 Ct. Cl. 825 (1961) (Evans, Comm’r).
«4 Ct. Cl. R. 38(b).
65 Ct. Cl. R. 41, 140 Ct. Cl. 49 (1957).

The writer’s general impression is that within the restrictions pro
vided by its rules, the Court of Claims and its commissioners have been 
relatively liberal in granting the discovery motions of both sides in tax 
cases. Nevertheless, it is true that the Court of Claims discovery proce
dures are more cumbersome than those of the district courts; they take 
more time, and as a result the trial attorney must be alert that he does 
not run afoul of the requirement that “no measure for discovery shall 
be initiated after the scheduling of the trial (or of the pre-trial confer
ence, if so ordered) without leave of court [or the commissioner] for 
good cause shown.”04

Rules of Evidence

For federal district courts, Rule 43(a) of the Federal Rules of Civil 
Procedure provides that all evidence shall be admitted which is admis
sible under the statutes of the United States or “under the rules of evi
dence heretofore applied in the courts of the United States on the hearing 
of suits in equity, or under the rules of evidence applied in the courts 
of general jurisdiction of the state in which the United States court is 
held.” The competency of a witness to testify is to be determined in like 
manner.

Prior to 1964, consistent with its status as a national court, the Court 
of Claims substituted for the quoted language a broad rule for the ad
mission of all evidence admissible "under the rules of evidence applied 
in the courts of the United States in nonjury trials.”05 However, the 
adoption by reference of the laws of admissibility of evidence in all 
fifty states rather than the judicial district or state where the trial was 
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held or any other point of reference apparently resulted in too vague a 
standard. Accordingly, in its 1964 revision, the Court of Claims pro
vided for admission of all evidence admissible under a federal statute 
"or under the rules of evidence applied in the United States District 
Court for the District of Columbia in non jury trials.”66 67 68 Here too, com
petency of a witness to testify is to be determined in like manner.

66 Ct. Cl. R. 49(a).
67 For a recent tax case which turned on the competency of an expert witness to testify to 

the value of particular real estate, see Garstin v. United States, 352 F.2d 537 (Ct. Cl. 1965).
68 Fed. R. Civ. P. 45(e).
es Ct. Cl. R. 30(d) (2).

This limitation is still too recent to allow an assessment of its effect. 
But if the admissibility of some particular item of evidence is in doubt 
or the competency of a witness is in question, this rule may be a factor 
for a taxpayer to consider in choosing a forum for the litigation of his 
tax refund suit.67

Opportunity for More Thorough Presentation of Cases

Although there are some advantages in district court procedure, on 
balance, the mechanics of Court of Claims practice afford both taxpayers 
and the Government a better opportunity for presentation of their cases. 
A federal district court ordinarily sits only in its statutorily defined judi
cial district; its subpoena power extends only within the district or within 
one hundred miles of the place of trial;68 and its access to testimony of 
witnesses who reside beyond that limit and who cannot be induced to 
attend voluntarily is limited to that which is obtainable by evidentiary 
deposition prior to trial. Such evidentiary depositions are hardly ever 
completely satisfactory either to the proponent or to the cross-examiner. 
If the proponent is the taxpayer, he is compelled at his peril prior to 
trial to anticipate all possible testimony the witness may be able to fur
nish which may be pertinent at the trial, both on direct examination and 
in rebuttal. If the Government is the proponent, it is compelled to dis
close all or part of its defense before the taxpayer puts on his case and 
may not thereafter be in a position to supply any omissions necessitated 
by the trial. Adequate cross-examination is difficult before trial and it 
is a fiction to infer that the trial judge has any particular vantage from 
which he may evaluate the credibility of such witnesses. In contrast, 
because it is a national court, Court of Claims trial commissioners ordi
narily conduct trials in the locality where the witnesses reside; the sub
poena power extends throughout the United States; and while the court’s 
rules permit evidentiary depositions, it restricts them to situations in 
which it is impractical for the trial commissioner to be present.69
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District courts, under the pressure of varied dockets and other time 
factors, ordinarily restrict a trial to a single continuous setting. Within 
limits, Court of Claims trial commissioners may try cases continuously 
or piecemeal, at one or different locations, taking into account the con
venience of the parties and counsel, the availability of witnesses at differ
ent times and locations, the need for additional testimony, the time neces
sary to study exhibits and reports of expert witnesses, and any other 
factors which tend to promote a just result.70 This manner of trial re
sults in greater informality and less tension. Trial counsel are less wor
ried that there may be a failure of proof because of some inadvertence. 
Because proof is not necessarily closed and may even be reopened after 
a hearing, opportunity is given a trial attorney to review his evidence 
and correct erroneous inferences or supply omissions. Finally, rulings 
on difficult evidentiary problems may be deferred until the parties have 
a more thorough opportunity to argue them.

70 Ct. Cl. R. 48.
71 Fed. R. Civ. P. 52(a).
72 In United States v. El Paso Natural Gas Co., 376 U.S. 651, 656 n.4 (1964), the Supreme 

Court set forth an excerpt from an address by Judge J. Skelly Wright of the United States Court 
of Appeals for the District of Columbia Circuit to a seminar for newly appointed district court 
judges:

Who shall prepare the findings? Rule 52 says the court shall prepare the find
ings. "The court shall find the facts specially and state separately its conclusions of 
law.” We all know what has happened. Many courts simply decide the case in favor 
of the plaintiff or the defendant, have him prepare the findings of fact and conclu
sions of law and sign them. This has been denounced by every court of appeals save 
one. This is an abandonment of the duty and the trust that has been placed in the 
judge by these rules. It is a noncompliance with Rule 52 specifically and it betrays 
the primary purpose of Rule 52—the primary purpose being that the preparation 
of these findings by the judge shall assist in the adjudication of the lawsuit.

But the Court did nothing to bar the practice. Although on the basis of record it over
turned the findings in El Paso Gas, it merely said with respect to them:

Opportunity for More Thorough Presentation 
and Consideration of Arguments

Where cases are tried without a jury, district courts are required to 
find the facts specially and to state separately their conclusions of law 
thereon.'1 There is no requirement, however, that the testimony first 
be transcribed; nor are requests for findings prescribed by the rules. 
More often than not the findings are not utilized as a tool for reaching 
a decision but are in practice prepared by the prevailing party after the 
court has announced its decision. Thus it is not at all clear whether the 
findings signed by the district court in any particular case are the facts 
which the court actually used as the basis for its decision or whether they 
are those the prevailing party believed necessary to shore it up or sustain 
it on appeal.72
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No such infirmities exist in Court of Claims practice. All findings 
and decisions are on the basis of a written record. The findings are con
troverted before the initial decision and are the basis for decision, not 
merely a winning party’s reconstruction of how the judge should have 
decided the case nor a retroactive rationale for the decision. A transcript 
of the testimony is required in every fact case.73 Within thirty days after 
the trial commissioner files a notice of the closing of the evidence the 
plaintiff is required to file requested findings of fact and a brief on the 
law. Thirty days after plaintiff files, it is the defendant’s turn to file 
requested findings, objections to those of the plaintiff, and his brief on 
the law, and twenty days thereafter plaintiff’s objections and reply brief 
are due.74 Requests for findings are required to be prepared in the form 
of distinct numbered propositions of fact, so that the commissioner may 
conveniently pass upon them. Each statement of fact must be supported 
by citations to the pages of the record relied upon to establish the fact; 
objections are to be equally particularized and supported.'5 Failure to 
request or object to a finding may result in the court’s refusal to consider 
an exception to the commissioner’s report.76 In every case involving 
controverted issues of fact the commissioner is required to set forth sepa
rately both his report of the findings and his conclusions of law.77 Thus 
the rules and procedure of the Court of Claims are designed to delineate 
each of the issues of fact and law and to separate the commissioner’s 
finding of fact from his legal conclusions—so that the actual basis for 
decision is clear and both the court and the litigants are able to deal 
with each independently.

Those findings, though not the product of the workings of the district judge’s mind, 
are formally his; they are not to be rejected out-of-hand, and they will stand if sup
ported by evidence. . . . Those drawn with the insight of a disinterested mind are, 
however, more helpful to the appellate court.

Id. at 656. See also United States v. Oregon State Medical Soc’y, 343 U.S. 326, 331 (1952); 
United States v. Crescent Amusement Co., 323 U.S. 173, 184-85 (1944).

73 CT. CL. R. 49(a), (c), (d), (e).
74 CT. Cl. R. 57(b).
75 Ct. Cl. R. 57(c).
76 ct. Cl. R. 57(f).
77 CT. Cl. R. 57(a). Although the published Rules of the Court of Claims do not yet 

reflect it, under a general order of the court, dated September 23, 1964, the trial commissioners 
have been directed to file their recommendations for conclusions of law in all cases wherein 
they determine and report findings of fact. General Order, 167 Ct. Cl. xxix (1964). Al
though the rules do not specifically require opinions, the commissioners generally do prepare 
them.

Finally the practice of briefing and arguing cases in a relatively diffi
cult field of law, first to a trial commissioner, whose report and recom
mendations refine the issues, and then to a panel of judges, who are able 
to discuss and consider the case jointly, obviously provides a better oppor
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tunity for a litigant to present his position than do the procedures of the 
district courts.

Comparative Expense

There can be little doubt that the cost of litigating a tax case in the 
Court of Claims will ordinarily be greater than that incurred in a tax 
refund suit in a local district court. Briefs and proposed findings to 
commissioners may be typewritten.78 But briefs to the court must be 
printed (which may include multilith or offset) unless waived by the 
court after motion assigning good cause, in which case they must be 
mimeographed.79 Court of Claims trials, unlike district court proceed
ings, require the party offering evidence to bear the cost of the court 
reporter and transcript of testimony.80 Under recently enacted legislation 
it is now possible that if plaintiff prevails he may be entitled to reim
bursement;81 if he loses, he may have to pay the Government’s transcript 
costs.82

"8 Ct. Cl. R. 82(f).
79 Ct. Cl. R. 80(b), 82(h). The fees for filing are comparable—$15 in the district court; 

$5 to $10 in the Court of Claims—but 25 copies are required in the Court of Claims, which, 
even when printing is waived by the court, must at the least be mimeographed. 28 U.S.C. § 
1914 (1964); Ct. Cl. R. 82(a), 83(b). The fees of United States marshals or others for 
serving subpoenas should also be comparable.

80 CT. Cl. R. 49(d), (e), 57(c). District court cases are frequently decided without any 
transcript being prepared. The testimony is taken down by an official court reporter and there 
is no cost to the litigant unless he requests the preparation of the transcript. 28 U.S.C. § 753 
(1964).

81 28 U.S.C.A. § 2412 (Supp. 1966). See generally Jacoby, Recent Legislation Affecting 
the Courts of Claims, 55 Geo. L.J. 397, 405-11 (1966).

82 28 U.S.C. § 1920 (1964).

The more detailed and thorough procedures, including two different 
sets of briefs (to the commissioner and to the court) also patently require 
more attorney time per case than do the dispositions of similar refund 
suits in the district courts. On the other hand, to the extent that litigation 
of a tax refund suit in the Court of Claims obviates the need for printing 
the record and briefs and eliminates the attorney time required for prose
cuting or defending an appeal in a circuit court, there are, of course, 
offsetting economies.

While travel to Washington is not required for trial in the Court 
of Claims, it is required for argument before the court and it may be 
required if a pretrial conference is necessary, although the latter may be 
combined with a trip to negotiate a stipulation or possible settlement 
with the government attorney and to produce and examine documents.

Time Required for Decision

Precise figures on the average time required for decision of tax refund 
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suits in the district courts and the Court of Claims have not been com
puted. But from the data compiled by the Tax Division of the Depart
ment of Justice83 with respect to the time elapsed from initiation of suit 
to the disposition of cases (including compromises and concessions), it 
is fair to conclude that the average time required for decision of cases 
in the Court of Claims is longer than in the district courts.

83 Department of Justice Tax Division Annual Statistical Report for Fiscal Year Ended 
June 30, 1965, and Case Tabulation as of Oct. 31, 1966 (unpublished).

84 Without regard to time for trial preparation, motions, discovery, notice of pretrial, no
tice of trial, commissioner’s decision, and time for certiorari petition to expire, the mechanics 
of Court of Claims practice alone prescribe an irreducible minimum of almost nine months 
for required actions by the parties: 60 days for answer, rule 20(a); 30 days for filing tran
script of testimony, rule 49(e); 80 days for requested findings and objections by both sides, 
rule 57(b); 95 days for exceptions and briefs by both sides after the commissioner’s report, 
rule 58(b).

For the five-year period ending June 30, 1965, an average of two 
years and ten months was required to dispose of a tax refund suit in the 
Court of Claims; but the district courts averaged only one year and eleven 
months. Since the Court of Claims combines an appellate and trial func
tion, a more practical comparison for those contemplating the advan
tages and disadvantages of suit in that court would necessitate adding to 
the district court figure the one year and four months average time re
quired to dispose of tax cases appealed to federal courts of appeals. The 
average time from complaint to disposition, short of Supreme Court re
view, has been three years and two months via the district and court of 
appeals route but only two years and ten months via the Court of Claims 
itinerary.

It is apparent that if a taxpayer wishes to obtain the advantages of 
the more thorough procedures, the better opportunities for presentation 
of his case, and the combined trial and appellate determinations which 
the Court of Claims offers in a single tribunal, he must be willing to 
pay a price in terms of the time needed to accomplish them.84

Of course, average time intervals do not reflect any safe prediction 
of the time required to dispose of any particular tax refund suit. More 
important in determining the time required for disposition is the nature 
of the case. Large tax cases with multiple issues, more characteristic of 
the Court of Claims, frequently involve time-consuming negotiations with 
respect to stipulations and settlements, and trial preparations by both 
sides are more thorough. The need for discovery by either or both sides 
and the stumbling blocks put in the way by the adverse party are also 
time factors. Some cases require full trial and thereafter requested find
ings, objections, and briefs to the commissioner; in others the facts may 
be completely stipulated without need for requested findings and objec
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tions; while in still others the facts may be established by admissions 
and affidavits in support of a motion for summary judgment. Much 
also depends on the plaintiff’s efforts in getting the case ready for trial 
and argument. Despite the averages, the statistical compilations of the 
Tax Division indicate that there are great variations. About as many 
cases are settled as are disposed of by judgment. During the fiscal year 
ending June 30, 1965, 8 per cent of the tax refund suits brought in the 
Court of Claims were disposed of within 6 months and 22 per cent in 
less than a year, although almost 15 per cent required more than 5 
years. But this must be considered in light of the court’s varied tax docket 
which currently shows 37 of its approximately 440 cases in which the 
refund claimed is in excess of a million dollars while 24 of its cases in
volve less than a thousand dollars.85

Expertise

None of the present seven judges of the Court of Claims specialized 
in tax law prior to his appointment to the bench; only two of the fifteen 
trial commissioners of the court were "tax lawyers” prior to their appoint
ments. Nevertheless, the court may be deemed to have acquired as much 
experience or expertise in tax matters as any court in the United States 
other than the Tax Court. The Court of Claims hands down approxi
mately forty tax decisions per fiscal year.86 For the calendar year 1965, 
among the circuit courts of appeals only the Fifth Circuit exceeded that 
number in substantive tax cases reported, the average per circuit being 
only twenty-three. None of the federal district courts came close in re
ported decisions.87

85 Department of Justice Tax Division Annual Statistical Report for Fiscal Year Ended 
June 30, 1965, and Case Tabulation as of Oct. 31, 1966 (unpublished). Some of the smaller 
cases may, of course, be test cases.

The Court of Claims has also been reducing its backlog by deciding some unilateral dis
positive motions without oral argument and by per curiam adoption of all or part of its com
missioners’ opinions with which it agrees. Furthermore, expedition of argument settings and 
decisions is bound to result from the expansion of the court to seven judges with authority to 
sit in panels of three. See 28 U.S.C.A. §§ 171, 175 (Supp. 1966).

88 For the court year ending September 30, 1965, the court issued 44 tax decisions; for 
1966, 40 decisions.

87 These figures are derived from a count of reported tax cases in Volumes 15-17 of the 
American Federal Tax Reports (Second Series), reported for 1965. Tax lien, collection prior
ity, and criminal cases were omitted. It is also apparent that a number of cases in the district 
courts are not reported, such as some jury cases and decisions without opinion. The count for

various circuits appears to be as follows:
1st Circuit—9 5 th Circuit—51 9th Circuit—32
2d Circuit—38 6th Circuit—24 10th Circuit—7
3d Circuit—23 7th Circuit—21 D.C. Circuit-—1
4th Circuit—23 8th Circuit—21
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Results in Tax Cases

Estimating the percentage of cases won and lost by taxpayers or the 
Government is complicated by the fact that so many of the decisions 
involve multiple issues with different results.

For the four-year period ending June 30, 1965, a summary of cases 
won, lost, and partially won by the Government in the Court of Claims, 
the district courts, and the circuit courts of appeals may be derived from 
the published reports of the Internal Revenue Service88 as follows:

88 1 965 Comm’r Int. Rev. Ann. Rep. 44, 129; 1964 Comm’r Int. Rev. Ann. Rep. 31, 
97; 1963 Comm’r Int. Rev. Ann. Rep. 22, 37, 101; 1962 Comm’r Int. Rev. Ann. Rep. 
40, 70, 178.

89 The writer has been unable to formulate any objective standard for breaking down the 
partial decisions which could be more useful for comparative purposes, since they include cases 
with multiple issues, partial resolution of single issues, and counterclaims, and since the rela
tive importance of particular issues would be a matter of opinion.

90 Statistical survey by the writer.

July 1, 1961—June 30, 1965
Court of Claims District Courts

Number Percentage Number Percentage
Cases Won by Gov’t 115 51 800 46
Cases Lost by Gov’t 63 28 738 43
Partial Decision 46 21 190 11

Courts of Appeals
Number Percentage

1,108 67
409 25
147 9

If the cases in which decision was partially for and partially against 
both sides are divided equally between won and lost,89 the comparisons 
support the conclusion that over that four-year period the Government 
won 62 per cent of its cases in the Court of Claims, 52 per cent of its 
cases in the district courts, and 71 per cent of its cases in the courts of 
appeals.

An analysis of reported Court of Claims tax decisions (some of which 
may encompass more than a single case) over the five-year period from 
July 1, 1961, to June 30, 1966,90 revealed 180 decisions, of which the 
Government won 99 (55 per cent), lost 53 (29 per cent) and partially 
won 28 (16 per cent). Reallocating the partial wins and losses equally, 
the Government prevailed in 63 per cent of the decisions.

Is the inference warranted from these figures that a taxpayer’s chances 
of prevailing in the Court of Claims are less favorable than in a district 
court? No such inference may properly be drawn. The variations 
among the more than ninety federal district courts and hundreds of dis
trict judges are far too great. In some federal districts the published 
reports show considerable experience in tax matters, while in others tax 
cases are relatively few. In some districts, judging by the number of 
jury trials requested, taxpayers’ counsel apparently feel that there is an 
advantage to be gained from local sympathy. Furthermore, the statistics 
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on the district courts do not reflect corrective action in the courts of 
appeals. And still further the variations in results may also reflect the 
differences in types and sizes of cases.

Particular Attitudes of the Court in Tax Cases

An interesting facet of the court’s approach to tax cases is a willing
ness to overrule its own prior decision when convinced of its error.91 
That such reversals of position are generally on behalf of the Govern
ment is explained by the fact that taxpayers who find an adverse prece
dent in the Court of Claims can go elsewhere for their refund; the Gov
ernment does not have that choice. This does not mean that the Govern
ment’s efforts to have the court overrule itself have met with universal 
or even frequent success.92 The court has sought to restrict the extent 
to which it will review its earlier decision. The following statement 
made by one of its judges was subsequently cited with approval by the 
court:

91 See CBN Corp. v. United States, 364 F.2d 393 (Ct. Cl. 1966), where the conversion of 
taxpayer’s contract to purchase residue gas to the right to have its supplier sell its residue gas 
for taxpayer’s benefit did not give the taxpayer an economic interest for percentage depletion; 
Scott v. United States, 354 F.2d 292 (Ct. Cl. 1965) (in suit by partnership counterclaim will 
lie against individual partner); Missouri Pac. R.R. v. United States, 168 Ct. Cl. 86, 338 F.2d 
668 (1964) (taxpayer has burden of proof on Government’s setoff defense for same taxable 
year); Wisconsin Cent. R.R. v. United States, 155 Ct. Cl. 781, 296 F.2d 750 (1961), cert, 
denied, 369 U.S. 885 (1962) (reorganization under Section 77 of Bankruptcy Act not per se 
nontaxable allowing loss carryback); Eastman Kodak Co. v. United States, 155 Ct. Cl. 256, 292 
F.2d 901 (1961) (four-year limitation runs from price readjustment or rebate on excise tax 
refund claim); Armour & Co. v. United States, 144 Ct. Cl. 697, 169 F. Supp. 521, cert, denied, 
361 U.S. 821 (1959) (charges for icing and salting meat part of transportation subject to ex
cise); General Motors Corp. v. United States, 142 Ct. Cl. 842, 163 F. Supp. 854, cert, denied, 
358 U.S. 866 (1958) (charge for five-year warranty part of taxable price of refrigerator); cf. 
Tecon Eng’rs v. United States, 170 Ct. Cl. 389, 343 F.2d 943 (1965), cert, denied, 382 U.S. 
976 (1966) (jurisdiction retained despite taxpayer’s subsequent suit on same issue in another 
court).

92 See, e.g., Handclman v. United States, 357 F.2d 694 (Ct. Cl. 1966); Otis Elevator Co. 
v. United States, 356 F.2d 157 (Ct. Cl. 1966); Carpenter v. United States, 168 Ct. Cl. 7, 338 
F.2d 366 (1964); Hercules Powder Co. v. United States, 167 Ct. Cl. 639, 337 F.2d 643 
(1964); Prudential Ins. Co. of America v. United States, 167 Ct. Cl. 598, 337 F.2d 651 
(1964); Mississippi River Fuel Corp. v. United States, 161 Ct. Cl. 237, 314 F.2d 953 (1963); 
Texaco, Inc. v. United States, 159 Ct. Cl. 595 (1962), overruled, Waterman S.S. Corp. v. 
United States, 381 U.S. 252 (1965).

A court should not scrutinize its own prior ruling . . . merely because, as 
now constituted, it might have reached a different result at the earlier 
time. Something more is required before a reexamination is to be un
dertaken: (a) a strong, even if not yet firm, view that the challenged 
precedent is probably wrong; (b) an inadequate or incomplete presen
tation in the prior case; (c) an intervening development in the law, or 
in critical comment, which unlocks new corridors; (d) unforeseen diffi
culties in the application or reach of the earlier decision; or (e) incon
sistencies in the court’s own rulings in the field. Where these or like 
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reasons for re-opening are lacking, respect for an existing precedent is 
counselled by all those many facets of stability-plus-economy which are 
embodied in the principle of stare decisis?*

Discussion of the Court of Claims’ approach to tax matters would 
be incomplete without some mention of its decisions involving discrimi
natory treatment of taxpayers, wherein the court has used its refund 
power as a form of supervisory sanction over the Internal Revenue Ser
vice. The first of these decisions is Connecticut Ry. & Lighting Co. v. 
United States™ The Commissioner of Internal Revenue had published 
a ruling in 1952 to the effect that the amounts of all income taxes paid 
by a lessee for or on behalf of a landlord (to whatever degree the parties 
carried it) were includible in the landlord’s taxable income. Since the 
ruling reversed an earlier practice of thirty years’ standing—that only 
the taxes computed on the rent itself were so includible—the Commis
sioner made his ruling nonretroactive. Taxes already paid, however, 
were not to be refunded. Connecticut Railway & Lighting Co., having 
paid the tax for the years 1944 through 1947, sued for a refund. Al
though the court seemed to concede that the Commissioner’s new position 
was a correct view of the law, nevertheless it granted judgment for the 
taxpayer. The court reasoned that irrespective of what the correct rule 
was, the prior practice was "the law in action,” and the Commissioner 
could not treat it as inapplicable only to an occasional unfortunate which 
had paid its taxes.0u

This decision was followed by Exchange Parts Co. v. United States™ 
There, the Commissioner had ruled that rebuilding of certain used auto
mobile parts constituted manufacture subject to excise tax. Because of 
reliance which might have been placed on contrary earlier rulings, the 
Commissioner made his ruling nonretroactive, except that taxes which 
had been paid would not be refunded. The court did not repeat its 
earlier rationale with respect to "the law in action” but held that on 
the authority of Connecticut Ry. & Lighting Co., the promptly paying 
taxpayer could not be made the subject of prejudicial discrimination.0' 
Although the new ruling was probably otherwise correct, the court 
granted the refund.

93 Mississippi River Fuel Corp. v. United States, supra note 92, at 246-47, 314 F.2d at 958 
(Davis, J., concurring), cited with approval in Handelman v. United States, supra note 92, at 
704; Missouri Pac. R.R. v. United States, 168 Ct. Cl. 86, 88 n.3, 338 F.2d 668, 670 n.3 (1964).

94 135 Ct. Cl. 650, 142 F. Supp. 907 (1956).
95 The court later upheld the Government’s view that the law required imposition of tax 

on such income. Safe Harbor Water Power Co. v. United States, 157 Ct. Cl. 912, 303 F.2d 
928 (1962).

93 150 Ct. Cl. 538, 279 F.2d 251 (I960).
Id. at 543, 279 F.2d at 254.
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The third case in the series is IBM Corp. v. United States?9, In 1955 
the Commissioner issued a private ruling to Remington Rand Company 
that its electronic computers were not business machines subject to excise 
tax and, accordingly, gave it a refund for excise taxes paid from and 
after 1952. Shortly thereafter International Business Machines applied 
for a similar ruling on its machines. This caused the Internal Revenue 
Service to reconsider the entire problem. It revoked Remington’s ruling 
in December 1957 (effective February 1958) but it was unable to do so 
retroactively because of a statutory bar to retroactive revocation of excise 
tax exemptions. In November 1957, the Service finally responded to 
IBM’s 1955 request notifying it that its machines were and had always 
been taxable under the statute. Under the circumstances, the court held 
that in order to avoid discriminatory treatment the IBM ruling must be 
applied equally nonretroactive with that of Remington.09

Although thus far no court of appeals has followed the lead of the 
Court of Claims in granting refunds to accomplish equality of erroneous 
treatment,* 99 100 the implications of the IBM decision have not been lost on 
taxpayers. Since 1965 the court has been presented with arguments on 
four different occasions that irrespective of the merits of the tax at issue, 
plaintiff was entitled to a refund because he was subject to prejudicial 
discrimination as against some other taxpayer.101 The court, however, 
has declined to expand its power to correct discriminatory treatment be
yond where the taxpayer has requested a ruling.

as 170 Ct. Cl. 357, 343 F.2d 914 (1965), cert, denied, 382 U.S. 1028 (1966).
99 Although the taxpayer conceded its products were taxable under the sections imposing 

excise tax, the court nevertheless granted IBM a refund for the period 1952-1958. It rested 
its decision on Section 7805(b) of the Internal Revenue Code of 1954 which authorizes the 
Commissioner of Internal Revenue to prescribe the extent, if any, to which his rulings should 
be applied without retroactive effect. The court held that although the Commissioner had not 
previously issued a ruling to IBM, its reply to IBM’s request was in itself a ruling and it was 
an abuse of discretion under the circumstances not to make it prospective only.

100 See Bookwaiter v. Brecklein, 357 F.2d 78 (8th Cir. 1966), where the court distin
guished the IBM. case.

101 Van Norman Indus, v. United States, 361 F.2d 992 (Ct. Cl. 1966); Kehaya v. United 
States, 355 F.2d 639 (Ct. Cl. 1966); Knetsch v. United States, 348 F.2d 932 (Ct. Cl. 1965), 
cert, denied, 383 U.S. 957 (1966); Bornstein v. United States, 170 Ct. Cl. 576, 345 F.2d 558 
(1965).

102 E.g., Lane & Hamovit, The Preparation of Tax Refund Suits in the District 
Courts and the Court of Claims 24 (1964); Ferguson, Jurisdictional Problems in Tax 
Controversies, 48 Iowa L. Rev. 312, 346-50 (1963); Pavenstedt, The United States Court of 
Claims as a Porum for Tax Cases, 15 Tax L. Rev. 1, 228 (1959).

While some writers have attempted an evaluation of the court’s ap
proach to tax cases,102 after review of more than 200 of its most recent 
decisions and twenty years of experience in tax litigation in other federal 
courts, as well as the Court of Claims, this writer believes that very few 
generalizations with respect to the court’s attitude in tax cases, as com



1966] Tax Litigation 477

pared to other courts, may be supported objectively. The court’s deci
sions for the period from January 1961 through July 1966, show no 
particular support for the view that it will generally rule in favor of 
some concept of equity at the expense of the requirements of the statute,103 
or that it is either a taxpayer or a government court.

103 An equitable approach to the interpretation of tax statutes is hardly a monopoly of the 
Court of Claims. See, e.g., Helvering v. New York Trust Co., 292 U.S. 455, 464-65 (1934). 
The Supreme Court reiterated an earlier statement:

[Congressional] . . . intent is ascertained by giving the words their natural signifi
cance, but if this leads to an unreasonable result plainly at variance with the policy of 
the legislation as a whole, we must examine the matter further. We may then look to 
the reason of the enactment and inquire into its antecedent history and give it effect 
in accordance with its design and purpose, sacrificing, if necessary, the literal mean
ing in order that the purpose may not fail.

Ozawa v. United States, 260 U.S. 178, 194 (1922).
104 See Pearl Assur. Co. v. United States, 163 Ct. Cl. 104, 324 F.2d 512 (1963); American 

Radiator & Standard Sanitary Corp. v. United States, 162 Ct. Cl. 106, 318 F.2d 915 (1963); 
Springfield St. Ry. v. United States, 160 Ct. Cl. Ill, 312 F.2d 754 (1963); Harlan v. United 
States, 160 Ct. Cl. 209, 312 F.2d 402 (1963); Manufacturers Hanover Trust Co. v. United 
States, 160 Ct. Cl. 582, 312 F.2d 785, ceri, denied, 375 U.S. 880 (1963); Consolidated Cop- 
permines Corp. v. United States, 155 Ct. Cl. 731, 296 F.2d 743 (1961). But see J. C. Pitman 
& Sons v. United States, 161 Ct. Cl. 701, 704, 317 F.2d 366, 368 (1963).

105 See, e.g., IBM Corp. v. United States, 170 Ct. Cl. 357, 343 F.2d 914 (1965), cert, 
denied, 382 U.S. 1028 (1966), where a provision that the Commissioner “may prescribe the 
extent” to which his ruling "shall be applied without retroactive effect” was held to mean, that 
to accomplish competitive equality, the Commissioner may be required to make his denial of 
a taxpayer’s first request for an exemption ruling nonretroactive; and Rollman v. United States, 
169 Ct. Cl. 680, 342 F.2d 62 (1965), where a provision allowing a gift tax exclusion for a 
gift in trust to a minor, where trustee may expend “property and the income therefrom” for the 
minor, includes the situation where the trustee may expend only income; and General Dynam
ics Corp. v. United States, 163 Ct. Cl. 219, 324 F.2d 971 (1963), where a provision that "no 
interest shall be allowed or paid” on a refund of federal employment taxes resulting from credit 
for state unemployment taxes does not bar interest where the Commissioner erroneously denied 
credit. In Otis Elevator Co. v. United States, 157 Ct. Cl. 339, 301 F.2d 320 (1962), the court 
held that although the requirement that "all” of the business of a Western Hemisphere Trade 
Corporation be done in the Western Hemisphere includes purchasing, it is not breached by inci
dental purchases in Europe of as much as 24.7 per cent of its total purchases; and in Wilkinson 
v. United States, 157 Ct. Cl. 847, 304 F.2d 469 (1962), a provision authorizing the spread- 
back of compensation earned over a period of more than thirty-six months was held nevertheless 
to permit the taxpayer to apply a percentage limitation on deductions for charitable contribu
tions in a later year to his entire income as if it had not been spread back. In Big Eagle v. United 
States, 156 Ct. Cl. 665, 300 F.2d 765 (1962), the court held that tax on the income of every 
individual does not include mineral royalty income of noncompetent Osage Indians.

It is true that the Government has been almost uniformly unsuccess
ful in the Court of Claims in recent years in sustaining the defense that 
a taxpayer’s claim for refund failed to set forth the grounds upon which 
he relied in his suit.104 And there have, of course, been occasions when 
the court has refused to construe a section of the Internal Revenue Code 
literally against a taxpayer or has gone beyond the literal words of the 
statute in granting relief to a taxpayer.105 On the other hand, there have 
been many occasions when the court has held itself bound by the letter 
of the law in favor of the Government despite a taxpayer’s contrary argu- 
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ment based on considerations of equity.100 And it has liberally construed 
statutes to avoid results which would be inequitable to the Government 
despite the taxpayer’s argument for a literal reading of the law.10'

106 See True v. United States, 354 F.2d 323 (Ct. Cl. 1965), where a spouse who made no 
actual gifts but consented in her husband’s gift tax return to be treated as transferor of half of 
her husband’s gifts was deemed thereby to have made a taxable gift, and assessment against 
her alone was not barred by the usual limitations period because she failed to file a return; and 
Bornstein v. United States, 170 Ct. Cl. 576, 345 F.2d 558 (1965), where taxpayer who relied 
on an unauthorized representation by a revenue officer that a ruling to one of several related 
corporations similarly situated was sufficient for the others was held not entitled to estop the 
Government when it corrected its legal position retroactively, except where rulings had been 
issued to particular taxpayers; and Estate of Lamson v. United States, 168 Ct. Cl. 33, 338 F.2d 
376 (1964), where no charitable deduction was allowed for a bequest to a decedent’s son, al
though the decedent knew his son to be a priest who was required-to turn over his assets to a 
religious order and he in fact did so. In Kellogg-Citizens Nat’l Bank v. United States, 165 Ct. 
Cl. 452, 330 F.2d 635 (1964), the untimeliness of a claim for a refund of estate taxes arising 
from the payment of an income tax deficiency against a decedent could not be excused by the 
fact that assessment and payment of the deficiency did not take place until after the period for 
filing the claim had expired; and in Lutkins v. United States, 160 Ct. Cl. 648, 312 F.2d 803, 
cert, denied, ST) U.S. 825 (1963), the reorganization definition requiring 80 per cent of an 
acquired corporation’s stock to be obtained solely for stock of the acquiring corporation was 
held not complied with where 3 per cent out of 95 per cent of the stock was acquired for cash 
in prior years. In Radom & Neidorff, Inc. v. United States, 150 Ct. Cl. 826, 281 F.2d 461 
(I960), cert, denied, 365 U.S. 815 (1961), the court held that a corporation was not entitled 
to deduct accrued salary due but not paid within two and one-half months after the end of the 
year to a fifty per cent stockholder-employee because of the unwarranted refusal of a corporate 
officer to countersign the salary check, and although the employee offered to include it in his 
income. See also Hayden Publishing Co. v. United States, 169 Ct. Cl. 514, 341 F.2d 646 
(1965); Sterno Sales Corp. v. United States, 170 Ct. Cl. 506, 345 F.2d 552 (1965).

107 See, e.g., Wilkinson v. United States, 157 Ct. Cl. 847, 304 F.2d 469 (1962). The 
court held that a lawyer’s purchase of the right to a portion of a contingent legal fee did not 
convert a right to receive income into a capital asset: "True, it is not the function of courts to 
legislate in an effort to close tax loopholes, but certainly it is not the function of courts to create 
the loopholes which is what we would be doing if we acceded to taxpayer’s contention.” Id. 
at 857, 304 F.2d at 474. In E. I. duPont de Nemours & Co. v. United States, 170 Ct. Cl. 292, 
343 F.2d 955 (1965), the taxpayer was required to reduce its equity capital as of the begin
ning of 1951 by the amount of its excess profits tax liability accrued for 1950, although the 
excess profits tax was not enacted until January 3, 1951. In Missouri Pac. R.R. v. United 
States, 167 Ct. Cl. 725, 337 F.2d 637 (1964), interest accrued by a reorganized railroad on 
new securities with retroactive dates was considered deductible only to the extent it was in excess 
of interest accrued on old securities for same period; and in Pattiz v. United States, 160 Ct. Cl. 
121, 311 F.2d 947 (1963), a provision taxing amounts received on the retirement of bonds 
as in exchange therefor did not apply to bonds issued originally at a discount in lieu of the pay
ment of interest; the difference between issue price and redemption price was still taxable as 
interest. In Worrell’s Ltd. v. United States, 157 Ct. Cl. 297, 301 F.2d 317 (1962), the court 
held that excise tax on jewelry sold "at retail” covers sales to business concerns for presentation 
as awards and premiums to customers and employees, because congressional intent was to tax 
at some time and such sales would otherwise escape taxation. See also Bahen’s Estate v. United 
States, 158 Ct. Cl. 141, 305 F.2d 827 (1962); Williamson v. United States, 155 Ct. Cl. 279, 
292 F.2d 524 (1961).
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Year in Which Loss Deductions May Be Taken

A creditor railroad was not entitled to wait until completion of the insolvency 
reorganization of a subsidiary in 1952 before taking deductions for loss on claims 
and stock where, despite partial recovery during the taxable year, the claims had 
not been supported by any equity in the debtor’s property and had been deemed 
worthless for some years prior thereto. Minneapolis, St. P. <& S. Ste. M. Ry. v. 
United States, 164 Ct. Cl. 226 (1964).

A public utility company which had been fleeced by its organizers and prior 
officers in the sale to it of operating properties at exorbitant prices in the 1920’s 
was entitled to wait until 1953 to deduct its loss as a bad debt where the prior 
officers had remained in control until the corporation obtained a two-million- 
dollar judgment against them in a stockholders’ derivative suit in 1952 and the 
judgment was settled for only a fraction thereof in 1953- Iowa So. Util. Co. v. 
United States, 348 F.2d 492 (Ct. Cl. 1965).

A transportation company having a separate division engaged in the business 
of transferring passengers between Chicago railroad terminals for many years and 
having a valuable cost basis in the intangible value of the arrangement, though 
cancellable at will, was entitled to a loss deduction for the cancellation of the 
franchise, but not in 1955, the year of cancellation, where in the same year it in
stituted a suit for treble damages under the antitrust laws and until 1961 had a 
reasonable prospect of recovery. Parmelee Transp. Co. v. United States, 351 F.2d 
619 (Ct. Cl. 1965).

Recognition of Loss

A personal holding company which paid certain legacies of its owners’ mother 
in exchange for the legatees’ claims against her estate incurred no recognizable 
loss as a result of the estate having insufficient assets to pay the legacies, where 
it made no effort to recoup its losses from its stockholders or the legatees. Juniper 
lnv. Co. v. United States, 168 Ct. Cl. 160, 338 F.2d 356 (1964).

A taxpayer who purchases single-premium, multi-million dollar annuities with 
the sole purpose of reducing his income taxes by the large interest deductions on 
the loans incurred to pay the premiums was not entitled to a deduction for his 
out-of-pocket loss when after the interest was held nondeductible he cancelled 
the annuity since the loss was not incurred in any income-seeking activity. 
Knetsch v. United States, 348 F.2d 932 (Ct. Cl. 1965), cert, denied, 383 U.S. 957 
(1966).

Year of Accrual of Contested Taxes

Excess-profits-tax deficiencies deductible in computing net operating losses 
were not accruable in the year when paid under protest and contested by claims 
for refund, but only in the later year when the contest was concluded. Richmond 
Hosiery Mills v. United States, 158 Ct. Cl. 405, 305 F.2d 840 (1962).

But where a taxpayer filed a state tax return acknowledging a liability of only 
X dollars, and three years later the state assessed a deficiency of Y dollars, since 
the taxpayer did not actively contest the deficiency in the later year, it was en
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titled retroactively to accrue the total sum as a deduction in the earlier year. Dravo 
Corp. v. United States, 348 F.2d 542 (Ct. Cl. 1965).

Year of Deduction for Payments to Employees

Where at the time stock options were given to an employee the option price 
was in excess of the market price, there was no fair market value for the options 
which would warrant a deduction by the corporation at that time; but when in 
a later year the employee sold the options and the buyer exercised them, the cor
poration was entitled to a deduction for salary paid in the amount received by 
the employee. Union Chem. & Materials Corp. v. United States, 155 Ct. Cl. 540, 
296 F.2d 221 (1961).

An irrevocable contribution by an employer to a nonqualified employee sav
ings trust which was forfeitable by the employee was not deductible by the em
ployer in the year of payment to the trust but was deductible in the year when 
the right of an employee to his share became vested. Mississippi River Fuel Corp, 
v. United States, 161 Ct. Cl. 237, 314 F.2d 953 (1963).

Interest Deductions

A railroad whose plan of reorganization, effective as of January 1, 1955, was 
not confirmed until March 1956, and which in the interim had continued to de
duct interest accruals on its old defaulted securities, was entitled to deduct accrued 
interest for the same period on its new bonds exchanged for the old, but only to 
the extent that it was in excess of the accruals on the old. Missouri Pac. R.R. v. 
United States, 167 Ct. Cl. 725, 337 F.2d 637 (1964).

Where unsecured advances to a corporation by its sole owners were in pro
portion to their capital, were subordinated to bank loans, were much larger than 
the stated capital, and where repayment depended on the success of the business 
and outsiders would not have loaned money on the same terms, although the ar
rangement was not found to be a tax-avoidance scheme, deductions for interest 
paid to the lenders were denied and the payments held to be dividends on con
tributions to capital. Affiliated Research, Inc. v. United States, 351 F.2d 646 
(Ct. Cl. 1965).

Interest deductions were disallowed on alleged borrowings on nonrecourse 
collateral notes to purchase large amounts of Treasury bonds which were immedi
ately resold by the lender without money or bonds ever changing hands and which 
were repurchased and resold to close out the transaction some time later, the loans 
being held sham. Oritt v. United States, 357 F.2d 692 (Ct. Cl. 1966). Similar 
treatment was given to claims for deductions for interest on a loan to purchase 
single-premium annuity policies where the interest paid was in excess of that ac
cruing on the annuity principal and the sole advantage was in the tax deductions. 
Ballagh v. United States, 166 Ct. Cl. 191, 331 F.2d 874, cert, denied, 379 U.S. 
887 (1964).

Loss Carrybacks and Carryovers Under 1939 Code

After an insolvency reorganization under Section 77 of the Bankruptcy Act 
in which the creditors became the owners of all of the stock and the old stock
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holders and some of the creditors were wiped out, the Court of Claims held that 
the new railroad corporation was not sufficiently identical with the prior cor
poration to be deemed the same enterprise and that therefore the old was not 
entitled to a loss carryback deduction from the new. Wisconsin Cent. R.R. v. 
United States, 155 Ct. Cl. 781, 296 F.2d 750 (1961), cert, denied, 369 U.S. 885 
(1962).

An existing corporation was not entitled to carry back to its premerger busi
ness net operating losses attributable to different assets acquired from another 
company merged into it. Long Corp. v. United States, 156 Ct. Cl. 197, 298 F.2d 
450 (1962). Nor could an existing corporation engaged in two separate busi
nesses, one of which it acquired from its parent in a merger, carry over the pre
merger unused excess profits credit of the submerged business to offset the ex
cess profits income of the other component. Westinghouse Air Brake Co. v. 
United States, 169 Ct. Cl. 968, 342 F.2d 68 (1965).

Loss Carryover Under 1954 Code

Where a corporation operating a slaughter house became inactive and leased 
its property to others for five years, and later sold a ten per cent stock interest 
to a new owner and retired its remaining stock though the corporation resumed 
the meat-packing business, there was a sufficient change of both business and 
ownership to bar the carryover of losses. Glover Packing Co. v. United States, 
164 Ct. Cl. 572, 328 F.2d 342 (1964).

Deductions Against Public Policy

Compromise payments under a liquidated-damages clause for having employed 
child labor in performance of a government contract were not deductible as a 
business expense because allowance of the deduction would have frustrated a 
sharply defined public policy. McGraw-Edison Co. v. United States, 156 Ct. Cl. 
590, 300 F.2d 453 (1962).

On the other hand, payments by a licensed life insurance agent of most of 
his commissions on credit life insurance to the principal officers of the finance 
company which actually secured the insurance business were deductible because 
it was not shown that this was contrary to any sharply defined policy of Ohio. 
Kirtz v. United States, 157 Ct. CL 824, 304 F.2d 460 (1962). And similarly, 
deduction was allowed for the cost of gratuities, entertainment, and trips for pub
lic employees purchasing construction equipment from the taxpayer because they 
were not shown to be bribes or kickbacks, employees of private customers received 
like benefits, and no sharply defined public policy of Iowa was found to the con
trary. Dukehart-Hughes Tractor & Equip. Co. v. United States, 169 Ct. Cl. 522, 
341 F.2d 613 (1965).

The cost of advertisements by an electric power company against appropria
tions for public power projects was held not deductible under Treasury regulations 
barring business-expense deductions for "propaganda,” but the legal fees and ex
pense of officers and counsel in testifying before congressional appropriations 
committees were deductible on the theory that they were not "lobbying” but 
merely making their views known. Southwestern Elec. Power Co. v. United States, 
160 Ct. Cl. 262, 312 F.2d 437 (1963).
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Business Expense Versus Personal Expense

Although the Court of Claims held that the legal expenses incurred by a hus
band to protect his investment in an automobile dealership from the claim of his 
wife in divorce litigation were deductible as a business expense for the conserva
tion of income-producing property under Section 212(2) of the Internal Revenue 
Code of 1954, the Supreme Court reversed on the ground that, to be deductible 
as a business rather than personal expense, the legal expenses must have been 
incurred in defending against claims arising in connection with the taxpayer’s 
profit-seeking activities. Gilmore v. United States, 154 Ct. Cl. 365, 290 F.2d 942 
(1961), rev’d, yi2 U.S. 39 (1963). The Court of Claims applied this corrected 
view of the nondeductibility of legal expense in an intrafamily dispute over prop
erty in Patterson v. United States, 161 Ct. Cl. 874 (1963), and in Clapp v. United 
States, 364 F.2d 425 (Ct. Cl. 1966).

A nurse’s expenditures in obtaining a college degree in nursing were also held 
to be personal rather than a part of her business expense where she had resigned 
her nursing job and enrolled as a full-time student. Canter v. United States, 354 
F.2d 352 (Ct. Cl. 1965).

Expenses for Recovery of Taxes

If legal fees were incurred by a business for the actual refund of taxes paid, 
even for years prior to the enactment of section 212(3), such fees were deduc
tible as a business expense although the recoveries were not includible in income. 
California & Hawaiian Sugar Ref. Corp. v. United States, 159 Ct. Cl. 561, 311 
F.2d 235 (1962).

Those portions of attorney’s fees in divorce proceedings which may be allo
cated to considering and advising on the tax consequences of the divorce to the 
husband, but none of the fees paid to the wife’s attorney, were held deductible 
by the husband under Section 212(3) of the Internal Revenue Code of 1954, 
which allows deduction of expense incurred "in connection with the determina
tion, collection, or refund of any tax.” Carpenter v. United States, 168 Ct. Cl. 7, 
338 F.2d 366 (1964); Davis v. United States, 152 Ct. Cl. 805, 287 F.2d 168 
(1961), aff’d on other ground, 370 U.S. 65 (1962).

Ordinary Expenses Versus Capital Expenditures

A gas utility’s cost of converting all its customers’ stoves and other gas-using 
equipment for use with natural gas in accordance with taxpayer’s changeover from 
manufactured gas were deductible as ordinary expenses to retain existing business 
rather than capital expenditures to be amortized over a period of years. Con
necticut Light & Power Co. v. United States, 156 Ct. Cl. 304, 299 F.2d 259 
(1962).

The legal expenses of a trust in a court proceeding challenging its validity 
under the rule against perpetuities were capital expenditures for defending or 
perfecting title to property and therefore not deductible as ordinary trust expenses 
for the conservation of income-producing property. Manufacturers Hanover Trust 
Co. v. United States, 160 Ct. Cl. 582, 312 F.2d 785, cert, denied, 375 U.S. 880 
(1963). But rhe legal expenses of a holding company’s intervention in a dives-
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titure proceeding under the Public Utility Holding Company Act to prevent the 
dissolution or sale of a subsidiary were deductible as ordinary expenses of con
serving its investment rather than as an additional cost to be added to its basis 
in the stock of the subsidiary. Allied Chem. Corp. v. United States, 158 Ct. Cl. 
267, 305 F.2d 433 (1962).

Where a lessee of timberlands agreed to refrain from cutting during the first 
seven years in possession and was restricted thereafter to cutting only the equival
ent of the estimated annual growth to insure that the land would be returned to 
the lessors containing as much timber as it did when the leases were executed, it 
was held that the lessee’s annual payments for exclusive use of the timberlands 
were deductible rent rather than capital expenditures for the timber, although 
the lessee was still entitled to capital gain treatment on the amount it realized from 
the cutting. Union Bag-Camp Paper Corp. v. United States, 163 Ct. Cl. 525, 325 
F.2d 730 (1963). Three years later the court held that the legal climate had 
not changed significantly and that collateral estoppel applied to again permit the 
deduction. Union Bag-Camp Paper Corp. v. United States, 366 F.2d 1011 (Ct. 
Cl. 1966).

Where the owner of a large open-pit copper mine paid 14.5 million dollars 
to destroy and build substitute facilities for an adjoining land owner in order to 
be able to use that land in the further development and excavation of its own 
mine, despite the amount and acquisition of rights in land the expenditures were 
held deductible as ordinary business expenses to maintain existing production 
rather than capital expenditures. Kennecott Copper Corp. v. United States, 347 
F.2d 275 (Ct. Cl. 1965).

Damages paid by an electric power company to a bleachery company for the 
flooding of a part of its premises, which resulted from the building of a dam 
which raised the level of the river behind it, were held not deductible as business 
expense but were required to be capitalized as a part of the cost of the dam and 
could be recovered by depreciation allowances over the life of the dam. Con
necticut Light & Power Co. v. United States, 368 F.2d 233 (Ct. Cl. 1966).

Deductions for Additions to Reserve for Bad Debts

Where taxpayers have elected to use the reserve method for computing bad 
debts, the Commissioner of Internal Revenue has considerable discretion in de
termining what is a reasonable addition to the reserve. It has not been enough 
for the taxpayer to show that his own method was reasonable, where he has not 
shown that the Commissioner’s action was arbitrary. Ehlen v. United States, 163 
Ct. CI. 35, 323 F.2d 535 (1963); Buckeye Sav. & Loan Co. v. United States, 160 
Ct. Q. 623, 312 F.2d 912 (1963); Kirtz v. United States, 157 Ct. Cl. 824, 304 
F.2d 460 (1962). At the same time a published ruling describing how the re
serve should be computed by banks represented the exercise of the Commissioner’s 
discretion, and he could not arbitrarily repudiate it in an individual instance. 
North Carolina Nadi Bank v. United States, 170 Ct. Cl. 765, 345 F.2d 544 (1965).

Deduction of Distributable Income by Trust

In determining the proportion of trust expense allocable to distributable in
come which came from both tax-exempt and nonexempt sources, it was proper 
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for the Commissioner to exclude from the computation capital gains and taxable 
stock dividends which under local law were to be added to principal and not 
income. Manufacturers Hanover Trust Co. v. United States, 160 Ct. Cl. 582, 312 
F.2d 785, cert, denied, 375 U.S. 880 (1963).

Where an estate did not have sufficient assets to pay legacies and the execu
tors in fact paid them out of the income earned by the estate, such sums were 
still not deductible as income to be distributed to the legatees. Estate of Bond 
v. United States, 164 Ct. Cl. 180, 326 F.2d 999 (1964).

Depletion—Economic Interest

Oil-well owners, in consideration for the transfer to the taxpayer of their own 
quotas of oil allowables in the same field for a limited time, were entitled to pay
ments based on taxpayer’s production of oil. But they did not thereby acquire an 
economic interest in taxpayer’s oil which could reduce taxpayer’s depletable gross 
income from the property for percentage depletion purposes by the amount of the 
payments. Tidewater Oil Co. v. United States, 168 Ct. Cl. 457, 339 F.2d 633 
(1964).

A processor who contracted to purchase all of its requirements of phosphate 
shale for twenty-five years from the lessee of a deposit of phosphate rock with 
overlayers of shale, and who built a twenty-million-dollar plant to process the 
shale, was held to have acquired an economic interest in the shale entitling it to 
percentage depletion thereon. Food Mach. & Chem. Corp. v. United States, 348 
F.2d 921 (Ct. Cl. 1965). This economic interest was later held exclusive and 
the percentage depletion thereon was held unreduced by the amounts the processor 
paid the lessee, which were deemed merely payments for mining services. Food 
Mach. & Chem. Corp. v. United States, 366 F.2d 1007 (Ct. Cl. 1966).

But a lessor of an iron deposit which had contracted to have its lessee pay its 
liability for state ad valorem taxes on the mineral in place was held entitled to 
percentage depletion on the amount of such taxes to the extent there were pro
duction proceeds from mining in any year, on the theory that it constituted addi
tional royalty income to the lessor. Handelman v. United States, 357 F.2d 694 
(Ct. Cl. 1966).

Where a steel company for valid business reasons acquired a wholly owned 
subsidiary to supply its needs for coal at cost, it, and not the coal company, despite 
their separateness, was held to own the economic interest in the coal and to be 
entitled to the entire depletion. National Steel Corp. v. United States, 364 F.2d 
375 (Ct. Cl. 1966).

And a purchaser of residue gas under an advantageous contract, which decided 
to terminate its processing and contracted to have the well owner sell such residue 
gas for its benefit, had only an economic advantage and not an interest in gas 
which could entitle it to any of the depletion thereon. CBN Corp. v. United 
States, 364 F.2d 393 (Ct. Cl. 1966), overruling CBN Corp. v. United States, 164 
Ct. Cl. 540, 328 F.2d 316 (1964).

Depletion—What Is Income From Mining?

In the case of natural gas the cutoff point for an integrated producer-refiner
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was the wellhead. If a representative market price for the raw product could be 
found in the vicinity, it was improper to use a proportionate-profits method to 
compute its value. And the fact that raw gas was sold in the area under long
term contracts did not disqualify such sales, as the measure was representative 
market price not value. Hugoton Prod. Co. v. United States, 161 Ct. Cl. 274, 315 
F.2d 868 (1963), aff’d after remand, 349 F.2d 418 (1965).

An integrated producer-seller of salt was not entitled to use the value of the 
packaged product as its gross income from mining in computing its percentage 
depletion. It was limited to the value of the first commercially marketable prod
uct of mining which, in the case of salt mined by hydraulic means, was the 
screened salt after kiln drying, and in the case of rock salt, was the screened salt. 
Morton Salt Co. v. United States, 161 Ct. Cl. 640, 316 F.2d 931, cert, denied, 375 
U.S. 951 (1963).

In the cement industry, where gross income for depletion of limestone may 
by specific statute be computed at the kiln feed but where there was no repre
sentative market price at that point, the court outlined the various items of direct 
and indirect cost in cement making which were and were not to go into the pro
portionate-profits computation. Standard Lime & Cement Co. v. United States, 
165 Ct. Cl. 180, 329 F.2d 939 (1964).

And in the case of sand and gravel mined by dredge from river-island deposits, 
the cutoff point for depletion was the value at the dredge rather than after trans
portation by the taxpayer to its own stockpiles and shore installations, since the 
product was suitable for industrial consumption at the dredge as shown by tax
payer’s many sales at that point. Dravo Corp. v. United States, 348 F.2d 542 
(Ct. Cl. 1965).

In the case of low-grade phosphate rock (shale) which had no commercial 
marketability, the proper cutoff point for calculating depletion was the point 
where the mineral first became fit for industrial use or consumption, when it was 
loaded at the mine for shipping to taxpayer’s own plant for processing. Pood 
Mach. & Chem. Corp. v. United States, 348 F.2d 921 (Ct. Cl. 1965).

Foreign Tax Credit

Three cases held mutual life insurance companies entitled to foreign tax credit 
for Canadian premiums taxes as taxes paid in lieu of a tax on income. Equitable 
Life Assur. Sody v. United States, 366 F.2d 967 (Ct. Cl. 1966); Prudential Ins. 
Co. of America v. United States, 167 Ct. Cl. 598, 337 F.2d 651 (1964); Pruden
tial Ins. Co. of America v. United States, 162 Ct. Cl. 55, 319 F.2d 161 (1963).

Capital Versus Ordinary Gain or Loss

Deposits forfeited by taxpayer’s customers when they failed to return pressur
ized containers in which taxpayer sold its gases was held to be gain from the sale 
or conversion of capital assets. But a sum received for the disclosure of a trade 
secret was ordinary income, because in the absence of conveyance of the right to 
prevent disclosure to others there was no transfer of a capital asset. E. I. duPont 
de Nemours & Co. v. United States, 153 Ct. Cl. 274, 288 F.2d 904 (1961).

A newspaper company’s loss on the sale of the stock of a paper-manufacturing 
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company temporarily acquired to insure taxpayer’s ability to buy newsprint in a 
period of shortage was a cost of purchasing inventory, and hence an ordinary loss 
rather than a capital loss. Booth Newspapers, Inc. v. United States, 157 Ct. Cl. 
886, 303 F.2d 916 (1962).

A right to a share in a contingent fee purchased by a lawyer from an associate 
before its full accretion in value through the purchaser’s continued efforts was 
held not to be a capital asset and the proceeds of its sale by the purchaser was 
ordinary income to him. Wilkinson v. United States, 157 Ct. Cl. 847, 304 F.2d 
469 (1962).

Machines held for sale by the taxpayer to its customers as a part of its regular 
business were held for sale in the ordinary course of its business, and the proceeds 
were ordinary income, although they were also held for rent. Recordak Corp. v. 
United States, 163 Ct. Cl. 294, 325 F.2d 460 (1963).

But the defaulted interest on a Japanese bond accrued between the time when 
taxpayer deducted its cost of the bond as a war loss and the time of the bond’s 
recovery in value was a capital asset to be treated as if taxpayer had purchased 
the bond with the defaulted interest at the time its value was restored, and pay
ment of the interest resulted in capital gain. Horst v. United States, 166 Ct. Cl. 
209, 331 F.2d 879 (1964).

Even if an idea for a television program might be deemed property, it is 
similar to a literary, musical, or artistic composition, and hence excluded from 
capital-asset treatment under Section 1221(3) of the Internal Revenue Code of 
1954. Cranford v. United States, 168 Ct. Cl. 46, 338 F.2d 379 (1964).

Since to a United States taxpayer foreign currency is property, repayment of 
a loan in Canadian funds having a value in excess of the Canadian currency ad
vanced resulted in the recognition of gain, but it was not capital gain because 
repayment of the Ioan was not a sale or exchange. And while the conversion 
to the United States dollars within six months thereafter was an exchange, it was 
only short-term gain. KVP Sutherland Paper Co. v. United States, 170 Ct. CI. 
215, 344 F.2d 377 (1965).

Constructive Receipt of Income

A taxpayer who sold a business to a charity in return for a negotiated price 
to be paid out of ninety per cent of the rentals received by the charity from 
leasing it back to the taxpayer for a period of years, with the rental being equiva
lent to eighty per cent of the business profits, was held not taxable on those 
profits he turned over to the charity. Union Bank v. United States, 152 Ct. Cl. 
426, 285 F.2d 126 (1961).

A corporation on the cash method of accounting was held to have realized 
income on the distribution of its accounts receivable on its liquidation. William
son v. United States, 155 Ct. Cl. 279, 292 F.2d 524 (1961). A corporation which 
paid appreciated property into a pension fund and took a deduction for its fair 
value was held to have realized capital gain to the extent of the appreciation. A. 
P. Smith Mfg. Co. v. United States, 364 F.2d 831 (Ct. Cl. 1966).

Where a purchaser of electrical energy contracted to pay the vendor’s income 
tax, each tax payment was held to generate additional taxable income to the ven-
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dor. Safe Harbor Water Power Corp. v. United States, 157 Ct. Cl. 912, 303 F.2d 
928 (1962).

An attorney who purchased an associate’s share of a contingent fee to which 
they were not yet fully entitled and through his efforts brought it to fruition was 
held to have realized income upon making a charitable gift of the right to receive 
such fee, to the extent of the difference between its fair value and his purchase 
price. Wilkinson v. United States, 157 Ct. Cl. 847, 304 F.2d 469 (1962).

Where in 1947 the Pullman Company declared a dividend payable either in 
sleeping cars or in nonnegotiable notes at the option of the stockholder, a railroad 
which took the notes in 1947 and received cash thereon in 1949 had received a 
dividend in 1947 to the extent of the fair market value of the cars and was tax
able in 1949 only on the cash in excess thereof. Denver & R.G.W.R.R. v. United 
States, 162 Ct. Cl. 1, 318 F.2d 922 (1963).

And a taxpayer who made a gift to a charity of an undivided interest in a 
valuable breeding horse which had only a nominal cost, with the intention of hav
ing his family-owned corporation buy it back immediately, which in fact it did, 
was held entitled to a deduction for the fair market value of the gifts but not to 
have realized gain thereon. Sheppard v. United States, 361 F.2d 972 (Ct. CI. 
1966).

Income From Recovery of Item of Expense

A sugar manufacturing cooperative which recovered unconstitutional sugar- 
processing taxes was held to have received a return of capital and not income 
since at the time it paid such taxes it was exempt from income tax and thus took 
no deduction for their payment. California & Hawaiian Sugar Ref. Corp. v. 
United States, 159 Ct. Cl. 561, 311 F.2d 235 (1962).

Change in Method of Accounting for Material Item

A taxpayer which had accrued and deducted New Jersey property taxes as
sessed October 1st in quarterly installments during the following year was not 
entitled to change its method of accounting to accrue the entire tax on October 
1st, without obtaining the approval of the Commissioner of Internal Revenue. 
Hackensack Water Co. v. United States, 352 F.2d 807 (1965); cf. Bullard Co. v. 
United States, 364 F.2d 429 (Ct. Cl. 1966).

But a department store which as a condition of changing to a LIFO method 
of accounting for inventory was required by law to increase its prior year’s closing 
inventory to actual cost was entitled to offset the increased income resulting in 
such prior year for the amount of a valuation reserve which had reduced the cost 
because although the reserve had been consistently deducted from inventory for 
some time it had been disallowed and had been subjected to tax many years ear
lier. ]ohn Wanamaker Phila., Inc. v. United States, 359 F.2d 437 (Ct. Cl. 1966).

Earnings and Profits Available for Taxable Dividends

The deficit in earnings and profits of an insolvent railroad was held not to 
have survived a reorganization in which the equity of the former stockholders was 
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completely eliminated and new stock issued to creditors. McCullough v. United 
States, 170 Ct. Cl. 1, 344 F.2d 383, cert, denied, 382 U.S. 901 (1965).

Nontaxable Reorganization

The acquisition of even 2.69 per cent of the shares of an acquired corporation 
for cash from 1929 to 1951 by an acquiring corporation was held enough to dis
qualify the final acquisition of more than eighty per cent of the stock in 1952 
from being a reorganization under a definition of reorganization requiring such 
stock to be acquired solely for stock of the acquiring corporation. Lutkins v. 
United States, 160 Ct. Cl. 648, 312 F.2d 803, cert, denied, 375 U.S. 825 (1963).

The court’s denial of stamp-tax exemption to the issuance of new stock in a 
divisive reorganization, wherein one company was split into two or more separate 
corporations to conduct separate parts of the former business, on the ground that 
the reorganization was more than "a mere change in identity, form, or place of 
organization,” is also a significant precedent in the construction of Section 
368(a)(1)(F) of the Internal Revenue Code of 1954, which uses similar lan
guage to define one type of reorganization for income tax purposes. Columbia 
Gas v. United States, 366 F.2d 991 (Ct. Cl. 1966).

Income From Dealings in Treasury Stock Under 1939 Code

The General Electric Company was held to have realized taxable income from 
dealing in 500,000 shares of its own stock as it might in the stock of another 
corporation after it acquired some on the open market and the principal amount 
from a subsidiary which had purchased them for investment on the open market 
and it used them under various employee bonus plans as additional compensation 
the value of which it deducted on its tax returns. General Elec. Co. v. United 
States, 156 Ct. Cl. 617, 299 F.2d 942, cert, denied, 371 U.S. 940 (1962). But the 
Hercules Powder Company was held not to have realized income from its shares 
which it disposed of under similar plans because, in the view of two judges, al
though the company purchased its shares on the open market and from its em
ployees, it did not acquire and hold them for purposes similar to General Elec
tric’s, but rather to relieve employees who were unable to pay for former stock 
subscriptions and to support the market price of its shares after the market crash 
in 1929. In the view of another judge, no income was realized because the Gen
eral Electric case was wrongly decided. Hercules Powder Co. v. United States, 
167 Ct. Cl. 639, 337 F.2d 643 (1964). And dealings in the stock of the Colt’s 
Manufacturing Company were also held not to constitute dealings in the stock of 
another corporation, where the shares were purchased in isolated transactions to 
buy out dissident stockholders, to distribute superfluous assets, and for sale and 
distribution to new executives, and were used by the taxpayer to pay for patents 
and license agreements and in a relatively small amount for sale to executives. 
Penn-Texas Corp. v. United States, 158 Ct. Cl. 575, 308 F.2d 575 (1962).

Exempt Organizations

Where a corporation’s predominant activities consisted of sales of religious 
books for profit, its primary purpose was commercial and hence inconsistent with 
its stated objective to operate exclusively for religious and educational purposes



490 The Georgetown Law Journal [Vol. 55: 479 

required for income tax exemption, despite some expenditures for such purposes. 
Scripture Press Foundation v. United States, 152 Ct. Cl. 463, 285 F.2d 800 (1961), 
cert, denied, 368 U.S. 985 (1962).

After the amendment of the Internal Revenue Code in 1950 taxing feeder 
corporations, a foundation, whose primary purpose was to carry on an oil business 
for profit, was held taxable on its entire income, even though it turned over all 
of its profits to an educational institution, and it was not entitled to partial exemp
tion on the theory that the effect of the new tax on unrelated business income 
was to tax only operational income and exempt passive income (rents and inter
est). Sico Foundation v. United States, 155 Ct. Cl. 554, 295 F.2d 924 (1961).

Following the rationale in Scripture Press, the court held that an organization 
making economic studies and publishing economic and investment advice for a 
fee to members was engaged in a commercial activity which barred it from tax 
exemption as a nonprofit educational organization, despite an educational purpose. 
American Institute for Economic Research v. United States, 157 Ct. Cl. 548, 302 
F.2d 934 (1962), cert, denied, 372 U.S. 976 (1963).

Although the stated purpose of an association of real estate brokers was to 
improve ethical practices among realtors, it was not exempt from tax as a real 
estate board not operated for profit, where a substantial part of its actual activi
ties was the operation for a fee of a multiple-real-estate listing service for the 
profit of its members and the relative income, expenditures, and personnel so 
absorbed showed it was not an incidental purpose. Evanston-North Shore Bd. of 
Realtors v. United States, 162 Ct. Cl. 682, 320 F.2d 375 (1963), cert, denied, 376 
U.S. 931 (1964). And on the same reasoning, an association of salesmen con
ducting as its principal and most important activity a semiannual, week-long 
trade show was not exempt as a business league, chamber of commerce, or board 
of trade, not organized for profit and no part of the earnings of which inures for 
the benefit of any individual. Men’s & Boy’s Apparel Club v. United States, 168 
Ct. Cl. 147 (1964). And similarly, a trade association of hardware retailers lost 
its exemption as a business league when it was determined that fifty-eight per 
cent of its income and fifty per cent of its employee time were attributable to sales 
to its members of supplies and equipment, promotional aids and displays, mana
gerial, accounting and insurance services, and to the conduct of an annual trade 
show. Indiana Retail Hardware Ass’n v. United States, 366 F.2d 998 (Ct. Cl. 
1966).

Western Hemisphere Trade Corporations

The statutory requirement that for a taxpayer to qualify for preferential treat
ment as a Western Hemisphere Trade Corporation "all of its business” must be 
done in the Western Hemisphere was satisfied even though the taxpayer made 
purchases in Europe equivalent to 8.4 per cent of gross receipts in 1951, 16.9 per 
cent in 1952, and 15.2 per cent in 1953. Otis Elevator Co. v. United States, 356 
F.2d 157 (Ct. Cl. 1966); accord, Otis Elevator Co. v. United States, 157 Ct. Cl. 
339, 301 F.2d 320 (1962).

Noncompetent Indians

The royalty income of noncompetent Osage Indians from tribal oil and min
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eral rights in Oklahoma held in trust for the Osage was held exempt from income 
tax on the basis of intent inferred from various statutes pertaining to the Osage. 
Big Eagle v. United States, 156 Ct. Cl. 665, 300 F.2d 765 (1962). And where 
the tax returns of such Indians covering both exempt and nonexempt income 
were prepared and filed for them by officials of the Indian Service, they were not 
barred from refund by the ordinary statute of limitations. Dodge v. United 
States, 362 F.2d 810 (Ct. Cl. 1966).

Collapsible Corporation

Where a corporation building an apartment-house project borrowed far more 
than it needed for its construction and distributed excess funds to its stockholders 
prior to the realization of a substantial part of the income from operating the 
project, under the collapsible-corporation provisions the distributions were ordi
nary income to the stockholders despite the absence of corporate earnings and 
profits. Maliner v. United States,------ F.2d-------- (Ct. Cl. 1966); see Bornstein
v. United States, 170 Ct. Cl. 576, 345 F.2d 558 (1965).

But another corporation in the same business was held not to have been 
availed of with a view to collapsing it where only the stock interest of a minority 
stockholder and not that of the controlling stockholders was redeemed. Goodwin 
v. United States, 162 Ct. Cl. 460, 320 F.2d 356 (1963). Nor could there be the 
requisite view to redeem or sell the stock of the corporation prior to realization of 
the income from construction of the apartment project where the intent to sell 
was formed after completion of construction. Tibbals v. United States,------ F.2d
------  (Ct. Cl. 1966).

Income of Dissolved Corporations

The expiration of a taxpayer’s corporate charter without its knowledge had no 
effect on its liability for income tax on later transactions. Ochs v. United States, 
158 Ct. Q. 115, 305 F.2d 844 (1962), cert, denied, 372 U.S. 968 (1963).

Although a corporation had been dissolved by court decree twenty-one years 
earlier, the fact that its trustees still received annual payments on an award from 
the Mixed Claims Commission and attempted to collect corporate debts and dis
tributed funds to attorneys, creditors, and shareholders, was evidence of its con
tinued business existence; the corporation was therefore liable for income tax. 
Hersloff v. United States, 159 Ct. Cl. 366, 310 F.2d 947 (1962), cert, denied, 3Tb 
U.S. 923 (1963).

Mitigation of Limitations in Income Tax Cases

In 1946 a controlling shareholder sold to his corporation assets which had 
appreciated in value in exchange for stock and notes, and paid income tax on his 
gain to the extent of the value of the notes. For 1947 and 1948, however, the 
Commissioner treated payments on some of the notes as really being dividends. 
The court held that this was in effect a determination that the basis of the notes 
so treated was zero, which was inconsistent with the taxpayer’s reporting of income 
for 1946 and was sufficient to reopen the period of limitations for the 1946 re
turn in favor of the taxpayer but only to the extent of the income from receipt 
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of the particular notes. Gooding v. United States, 164 Ct. Cl. 197, 326 F.2d 988, 
cert, denied, 379 U.S. 834 (1964).

Where a taxpayer’s grounds for setting aside a proposed deficiency for 1948 
were that an item determined to be ordinary income was capital gain, or alterna
tively that the item was income for 1949 rather than 1948, the Court of Claims 
held that the Tax Court’s acceptance of the latter ground, though occasioned by 
the Commissioner’s deficiency, resulted from taxpayer’s inconsistent positions and 
thus reopened the period of limitations for 1949 in favor of the Government. 
Dobson v. United States, 165 Ct. Cl. 460, 330 F.2d 646 (1964).

Estate Taxes

Section 2039 of the 1954 Code provides for inclusion in the gross estate of 
the value of annuity or similar payments receivable by the decedent’s survivors 
if he had the right to receive such annuity or other payments at the time of his 
death. The court held that even though benefits to the decedent’s widow and 
children were paid for entirely by the Chesapeake & Ohio Railroad, of which he 
had been an officer, his estate was taxable because he had the contingent right to 
disability benefits under the same plan, and also the right to a separate lifetime 
annuity from the railroad. Bahen’s Estate v. United States, 158 Ct. Cl. 141, 305 
F.2d 827 (1962).

An estate was not entitled to a refund of estate tax attributable to a contested 
income tax deficiency assessed and paid after the three-year period for filing a 
claim for refund of estate tax, where the estate had notice of the proposed income 
tax deficiency ten months before the end of the period. Its only safe course was 
to file a protective claim while the deficiency was being contested. Kellogg-Citi- 
zens Nafl Bank v. United States, 165 Ct. Cl. 452, 330 F.2d 635 (1964).

An estate was denied a charitable deduction for the decedent’s bequest to his 
son, a priest, although the latter, in accordance with his religious vow, turned over 
the bequest to his religious order, since the bequest was unconditional and the 
right of the religious order arose from facts outside the will. Estate of Lamson v. 
United States, 168 Ct. CI. 33, 338 F.2d 376 (1964).

The estate of a nonresident alien was taxable on his foreign securities physi
cally present in a trust company’s custody account in the United States even though 
title to the securities was in foreign corporations. Fillman v. United States, 355 
F.2d 632 (Ct. Cl. 1966).

Excess Profits Taxes

Money and property paid in for stock were properly included in the total 
amounts due under employee stock-purchase agreements, although their value was 
not necessarily equal to their face amount. American Radiator & Standard Sani
tary Corp. v. United States, 155 Ct. Cl. 515, 295 F.2d 939 (1961).

Although a small loan company required its borrowers to sign additional notes 
for certificates of investment, such certificates were neither for borrowed capital 
nor actual investments for excess-profits tax credit. North Am. Fin. Corp. v. 
United States, 160 Ct. Cl. 141, 311 F.2d 802 (1963).

Partial payments under government contracts were not merely Ioans increasing 
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Boeing’s total assets to be multiplied by an average industry rate of return for 
Korean War excess-profits tax credit; they were properly to be treated as a pro 
tanto sale of assets represented by work in process. Boeing Co. v. United States, 
168 Ct. Cl. 109, 338 F.2d 342 (1964), cert, denied, 380 U.S. 972 (1965).

The equity capital of a corporation as of the beginning of 1951 was required 
to be reduced by the taxpayer’s excess-profits liability for 1950 even though the 
1950 excess-profits tax was not enacted until January 3, 1951. But taxpayer was 
permitted to include in “net abnormal income” for 1952 the interest on a World 
War II excess-profits tax refund without any offset for interest due on the cor
related income tax deficiency for the same year. E. I. duPont de Nemours & Co. 
v. United States, 170 Ct. Cl. 292, 343 F.2d 955 (1965).

Employment Taxes

The owner of fishing boats was held to be the employer of the captains and 
crews paid on a share basis. Kirkconnell v. United States, 347 F.2d 260 (Ct. Cl.
1965) ; Cape Shore Fish Co. v. United States, 165 Ct. Cl. 630, 330 F.2d 961 
(1961). But on the particular evidence, roofing and siding applicators were 
held to be employees of one home-improvement contractor. Ben Constr. Corp. v. 
United States, 160 Ct. Cl. 604, 312 F.2d 781 (1963). However, persons doing 
similar work as well as those installing storm windows and doors were held not 
to be employees of two others. Ray hill v. United States, 364 F.2d 347 (Ct. Cl.
1966) ; Illinois Tri-Seal Prods, v. United States, 353 F.2d 216 (Ct. Cl. 1965).

Excise Taxes

Cooperative advertising allowances by General Motors to its dealers who 
placed advertising featuring the Frigidaire name in local media were held to be 
price readjustments or rebates on sales reducing the base for computing excise 
taxes. General Motors Corp., Frigidaire Div. v. United States, 149 Ct. Cl. 749, 
277 F.2d 929 (I960); Order of the Court, 154 Ct. Cl. 866 (1961); accord, Gen
eral Tel. & Electronics Corp. v. United States, 364 F.2d 853 (Ct. Cl. 1966) (Syl
vania cooperative advertising). And the same legal effect was given to General 
Motors’ payments of additional commissions or bonuses to dealers’ salesmen who 
sold cars remaining at the end of the model year. General Motors Corp. v. Uni
ted States, 168 Ct. Cl. 301, 339 F.2d 648 (1964). But the court declined to ex
tend its rebate or price-readjustment treatment to Sylvania’s allocations to distribu
tors and dealers of promotional expenditures for prizes, trips, excursions, and 
premiums. General Tel. & Electronics Corp. v. United States, supra.

In connection with such price readjustments, the court, reversing an earlier 
decision, held the four-year period of limitations pursuant to Section 3772 of the 
Internal Revenue Code of 1939 and not the six years provided by Section 2501 
of the Judicial Code applied, despite the fact that payment of the tax was not in 
itself erroneous, but the period began to run from the date of the price readjust
ment not the payment. Eastman Kodak Co. v. United States, 155 Ct. Cl. 256, 292 
F.2d 901 (1961).

Other significant excise tax cases include the holding that club initiation fees 
include the amount of club debentures purchased in lieu of initiation fees. Dudley 
v. United States, 161 Ct. CI. 113, 314 F.2d 805 (1963). For dues and fees to be 
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taxable, a club need not be nonprofit, nor need the members participate in man
agement. Epstein v. United States, 357 F.2d 928 (Ct. CI. 1966). A tax on 
jewelry sold "at retail” includes generally dispositions at the point of final sale, 
whether to consumers directly or to businesses which expect to use them for 
prizes, awards, or premiums. Worrell’s Ltd. v. United States, 157 Ct. Cl. 297, 301 
F.2d 317 (1962). An automobile dealer which paid the cost of and arranged 
for the importation of used Volkswagens was liable for automobile excise tax on 
sale by an importer, regardless of the fact that it used others to do the actual im
porting and placing of the orders abroad. Import Wholesalers Corp. v. United 
States, 368 F.2d 577 (Ct. CI. 1966); Handley Motor Co. v. United States, 168 
Ct. Cl. 92, 338 F.2d 361 (1964).

Discriminatory Treatment

Where by private ruling the Commissioner erroneously exempted one manu
facturer of business machines from excise tax and was prevented by law from 
revoking the ruling other than without retroactive effect, a competitor who re
quested a similar ruling was entitled to have its denial of exemption similarly 
without retroactive effect although it had never had nor relied on any ruling ex
empting it. IBM Corp. v. United States, 170 Ct. Cl. 357, 343 F.2d 914 (1965), 
cert, denied, 382 U.S. 1028 (1966).

But the right to refund based on discriminatory treatment does not apply to 
one who did not have or request a ruling, nor to one who relied on a ruling issued 
to another. Knetsch v. United States, 348 F.2d 932 (Ct. Cl. 1965), cert, denied, 
383 US. 957 (1966); Borar/ew v. United States, 170 Ct. Cl. 576, 345 F.2d 558 
(1965).
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CIVIL PAY CASES BEFORE THE COURT
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1 Peartree, Statistical Analysis of the Court of Claims, 55 Geo. L.J. 541 (1966).
2 As of July 31, 1966, there were 2,806,441 paid federal civilian employees in the Civil 

Service. Civil Service Comm’n, Monthly Report of Federal Employment (Aug. 1966).
3 Madden, Aspects of Litigation in the Court of Claims, 25 J.B.A.D.C. 397, 403 (1958).
4 One judge has commented: "If the size of the claim could have anything to do with 

the result, the sooner this court retires from business the better for the citizen.” Missouri, 
Kan. & Tex. Ry. v. United States, 47 Ct. Cl. 59, 85 (1911) (Howry, J., concurring), aff’d, 
235 U.S. 37 (1914).

5 E.g., Daub v. United States, 154 Ct. Cl. 434, 292 F.2d 895 (1961), 50 Calif. L. Rev. 
554 (1962); Elchibegoff v. United States, 106 Ct. Cl. 541 (1946), cert. dismissed on peti
tioner’s motion, 329 U.S. 694 (1947). Elchibegoff has been referred to as "the end of the 
old regime." Schwartz & Jacoby, Government Litigation 220-21 (1963).

6 E.g., Gibson v. United States, No. 115-62, Ct. Cl., June 10, 1966. The fact that an 
employing agency’s written reduction notice gave reasons different from the true reasons for 
the separation was held overcome by a later oral explanation.

Mr. Heise treats the history of and recent development in civil pay 
litigation before the Court of Claims with particular reference to the re
lationship between administrative determinations on civil pay matters 
and the jurisdiction of the court. In addition, the author makes a thor
ough analysis of the effect of the Back Pay Act of 1966 on both the 
substantive and procedural aspects of civil pay litigation.

Introduction

Civil pay cases constitute about ten per cent* 1 of the cases currently 
pending before the Court of Claims. This category of cases, involving 
federal employees2 and relatively small amounts of money, has, nonethe
less, been described by one of the court’s judges as "an interesting varia
tion from other types of cases involving corporations and large sums of 
money.”3 The court has always prided itself on giving the same consid
eration to the small as to the large claim.4

In civil pay cases the employee or former employee seeks to recover 
the salary which he would have received during periods of allegedly 
wrongful suspension or removal from federal employment, or seeks pay 
lost by reason of an allegedly improper reduction in grade. During the 
1946-1961 period the Court of Claims tended to be liberal in its accep
tance of employees’ contentions, particularly when they were based on 
procedural omissions.5 Since 1961 the court has retreated to a far more 
restrictive approach toward procedural omissions,6 while broadening the 



498 The Georgetown Law Journal [Vol. 55: 497

application of such affirmative defenses as laches7 and failure to exhaust 
administrative remedies.8 Nevertheless, an examination of the court’s 
"review” of civilian pay cases discloses certain guidelines which the ag
grieved federal employee might consider before the filing of his petition 
in the Court of Claims.

7 Gersten v. United States, 364 F.2d 850 (Ct. Cl. 1966); Alpert v. United States, 161 Ct. 
Cl. 810, 820-21 (1963).

8Blackmar v. United States, 354 F.2d 340 (Ct. Cl. 1965); cf. Keeling v. United States, 
No. 146-63, Ct. Cl., July 16, 1965.

9 Ch. 359, 24 Stat. 505 (1887), as amended (codified in scattered sections of 28 U.S.C.).
10 28 U.S.C. § 1491 (1964).
11 Feldman v. United States, 149 Ct. Cl. 22, 32, 181 F. Supp. 393, 400 (I960); Chollar 

v. United States, 130 Ct. Cl. 338, 126 F. Supp. 448 (1954); Jordan v. United States, 123 
Ct. Cl. 577, 590-91 (1952).

12 Strong v. United States, 60 Ct. Cl. 627 (1925); Moore v. United States, 4 Ct. Cl. 139 
(1868). The scope of such relief has been limited solely to such a monetary award. United 
States v. Jones, 131 U.S. 1 (1889); Hart v. United States, 91 Ct. Cl. 308 (1940).

13 Gaines v. United States, 132 Ct. Cl. 408, 417-18, 131 F. Supp. 925, 930 (1955).
14 This point was urged upon the Court of Claims most recently in Hanifan v. United 

States, 354 F.2d 358, 363-65 (Ct. CL 1965), and was rejected.
15 Frederick v. United States, 150 Ct. Cl. 769, 776,280 F.2d 844, 847 (I960).
1® Elchibegoff v. United States, 106 Ct. Cl. 541, 558 (1946), cert, dismissed on petitioner’s 

motion, 329 U.S. 694 (1947); Hart v. United States, 91 Ct. Cl. 308 (1940); Goodwin v.

Jurisdictional Considerations

The Tucker Act9 established the jurisdiction of the court, and it re
mains substantially unchanged today. The court has authority to render 
judgments against the United States on claims founded upon the Consti
tution, upon an express or implied contract, upon .liquidated or unliqui
dated damages not sounding in tort, upon an act of Congress, or upon 
any regulation of an executive department.10 Only the latter two cate
gories give the court jurisdiction over civil pay cases, for it has been 
expressly held that the employment relationship between the federal em
ployee and the Government cannot be characterized as founded on con
tract.11 The federal employee must base his claim upon an omission 
under a regulation or statute designed to guarantee certain rights during 
an adverse personnel proceeding.

The right of the aggrieved federal employee to seek a monetary 
judgment against the Government in the Court of Claims has long been 
recognized,12 but the court, being one of limited jurisdiction, cannot rein
state the employee to his former position,13 stay proceedings to allow 
the Civil Service Commission to conduct a rehearing,14 or remand the 
matter for further administrative consideration.15 Similarly, the court 
has disclaimed jurisdiction to try title to a federal office.16 As a practical 
matter, however, many agencies have voluntarily offered restoration or 
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the equivalent following a Court of Claims determination of improper 
removal.

Eligibility for Relief

Until recently,11 * * * * * 17 Civil Service employees included within the scope 
of the Lloyd-LaFollette Act18 and veterans’-preference eligibles entitled to 
the guarantees of Veterans’ Preference Act19 comprised the overwhelming 
majority of civilian claimants seeking compensation for lost pay before 
the Court of Claims. The Back Pay Act of 1966,20 which specifically 
repealed the compensation-following-wrongful-removal provisions of the 
Lloyd-LaFollette Act, broadened the pay, allowance, and differential en
titlement for federal civil employees.21 This legislation also greatly ex
panded the class of employees covered to include "each civilian officer 
or employee” of an agency.22

United States, 76 Ct. Cl. 218, 233 (1932), cert, denied, 289 U.S. 753 (1933). By reason of
the Court of Claims’ limited jurisdiction, aggrieved federal employees formerly sought an in
junction for restoration to duty and retroactive record correction in a United States district 
court and monetary relief in the Court of Claims. For a discussion of the previous difference
in relief between the two courts, as well as the differences in application of a defense such as 
laches, see O’Brien v. United States, 148 Ct. Cl. 1 (I960). Recently enacted legislation now
provides that an employee whose salary demand does not exceed the jurisdictional limit of
$10,000 may attain both back salary and restoration in one suit before a district court. 28 
U.S.C. § 1346(d) (Supp. 1965).

17 The Back Pay Act of 1966, Pub. L. No. 89-380, 80 Stat. 94, expanded the definition 
of "agency” to include not only the executive departments and independent executive agencies, 
but also government controlled and owned corporations, administrative offices of the U.S. 
courts, the Library of Congress, the General Accounting Office, and the municipal govern
ment of the District of Columbia. This act further provides that each civilian officer or 
employee of an “agency” who, upon appeal, is found to

have undergone an unjustified or unwarranted personnel action . . . which has re
sulted in the withdrawal or deduction of all or any part of the pay, allowances, or 
differentials of such officer or employee—

(1) shall be entitled, upon correction of such personnel action, to receive 
for the period for which such personnel action was in effect an amount com
mensurate with the amount of all or any part of the pay, allowances, or differ
entials, as applicable, which such officer or employee normally would have 
earned during such period if such personnel action had not occurred, less any 
amounts earned by him through other employment during such period; and

(2) for all purposes, shall be held and considered to have rendered service 
for such agency during such period, except that such officer or employee shall 
not be credited, by reason of the enactment of this Act, leave in an amount which 
would cause any amount of leave to his credit to exceed any maximum amount 
of such leave authorized for such officer or employee by law or regulation.

Back Pay Act of 1966, Pub. L. No. 89-380, § 3, 80 Stat. 94.
18 As amended, ch. 447, 62 Stat. 354 (1948).
19 Ch. 287, 58 Stat. 390 (1944), as amended (codified in scattered sections of 5 U.S.C.A. 

(Special Supp. 1966)).
29 Pub. L. No. 89-380, 80 Stat. 94.
21 Under the 1966 act, within-grade increases, legislative increases, and certain leave ac

cumulations are now permitted as part of back pay, whereas the prevailing employee was pre
viously restricted to "compensation at the rate received on the date of such removal,” Lloyd- 
LaFollette Act, as amended, ch. 447, § 6(b)(1), 62 Stat. 355 (1948).

22 Back Pay Act of 1966, Pub. L. No. 89-380, § 3, 80 Stat. 94.
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Because the Lloyd-LaFollette Act and the Veterans’ Preference Act 
afforded a substantive right of compensation following wrongful dis
charge,23 those employees able to overcome the charges of dismissal or 
suspension via a proceeding on the merits were able to seek a salary 
award under one or both of these acts.24 25 26 The Lloyd-LaFollette Act, 
however, employed the term "classified civil service employee”20 to de
fine and limit the class of employees entitled to compensation following 
a period of improper separation from federal service. To qualify as such, 
the individual must have competitive status as well as occupy a classified 
position in the executive branch of the Government.20 Employees in the 
"excepted” service27 were held excluded from Lloyd-LaFollette Act bene
fits,28 as were "indefinite” appointees,29 new "probational” employees 
subject to investigation,30 and employees reappointed subject to investi
gation.31 But, once having acquired permanent competitive status in the 
classified service, an employee could not be deprived of such status by 
agency action converting him to an "excepted” category.32

23 Zaverl v. United States, 140 Ct. Cl. 494, 497-98, 157 F. Supp. 161, 163 (1957).
21 Jordan v. United States, 123 Ct. Cl. 577, 588 (1952); Brown v. United States, 122 Ct. 

Cl. 361, 374 (1952).
25 As amended, ch. 447, § 6(a), 62 Stat. 355 (1948).
26 A thoughtful and detailed explanation of the terms "status” and "service” appears in 

Bailey v. Richardson, 86 U.S. App. D.C. 248, 182 F.2d 46 (1950), affd, 341 U.S. 918 
(1951). The term "classified civil service” is defined in 5 U.S.C.A. § 2102 (Special Supp. 
1966).

27 5 C.F.R. § 1.4 (1964) provides that the "excepted service” shall have the same meaning 
as "unclassified service,” which 5 C.F.R. § 6.2 (1964) outlines as nonconfidential and non- 
policy-determining positions for which it is not practicable to examine or hold a competitive 
examination, plus confidential and policy-determining positions.

28 Jordan v. United States, 123 Ct. Cl. 577, 589 (1952); Brown v. United States, 122 Ct. 
Cl. 361, 374 (1952).

26 E.g., Slavitt v. United States, 155 Ct. Cl. 606, 608-10 (1961), cert, denied, 370 U.S. 
938 (1962); Moyer v. United States, 150 Ct. Cl. 627 (I960); Umbeck v. United States, 149 
Ct. Cl. 418, 427 (I960).

30 Powers v. United States, 169 Ct. Cl. 626 (1965); Bander v. United States, 141 Ct. Cl. 
373, 158 F. Supp. 564, cert, denied, 358 U.S. 855 (1958). The benefits of Section 14 of 
the Veterans’ Preference Act were also unavailable because that act is limited to a permanent 
or indefinite preference eligible who has completed a probationary or trial period. 5 U.S.C.A. 
§7511 (Special Supp. 1966).

31 Day v. United States, 143 Ct. Cl. 311 (1958).
32 Roth v. Brownell, 94 U.S. App. D.C. 318, 215 F.2d 500, cert, denied, 348 U.S. 863 

(1954); Saltzman v. United States, 161 Ct. Cl. 634 (1963).
33 5 U.S.C.A. §§ 7511-12 (Special Supp. 1966). These sections have been construed to 

guarantee back salary to the preference eligible who prevails. Wittner v. United States, 110 
Ct. Cl. 231, 76 F. Supp. 110 (1948).

34 5 U.S.C.A. §§ 3501-03 (Special Supp. 1966). Fass v. Gray, 91 U.S. App. D.C. 28, 
197 F.2d 587, cert, denied, 344 U.S. 839 (1952); Adler v. United States, 129 Ct. Cl. 150 

Salary claims by veterans’-preference-eligible employees have caused 
little difficulty since, whether it be separation33 34 or reduction in force,84 
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entitlement to compensation follows automatically from a determination 
of improper adverse action.35 36 On the other hand, the nonveteran civil 
service employee could not, prior to the promulgation of executive orders 
establishing "Agency Systems for Appeals From Adverse Actions’’ for all 
employees in the competitive service,38 recover back salary following a 
demotion even though it be found illegal or set aside.37 Future litigation 
construing the new system for appeals under the 1962 orders and pro
cedures should establish the right of the nonveteran civil service employee 
improperly demoted after July 1, 1962,38 to back salary.

(1954); Baxter v. United States, 129 Ct. Cl. 254, 136 F. Supp. 748 (1954), cert, denied, 
350 U.S. 936 (1956).

35 Improper demotions of veterans afford back-salary entitlement. Smith v. United States, 
127 Ct. Cl. 706, 119 F. Supp. 200 (1954); Gregory v. United States, 123 Ct. Cl. 794, 801, 
107 F. Supp. 840, 843 (1952); Stringer v. United States, 117 Ct. Cl. 30, 90 F. Supp. 375 
(1950).

36 Exec. Order No. 10987, 27 Fed. Reg. 550 (1962), required most agencies to establish 
a system for reconsideration of adverse actions against employees. The companion order pro
vided for an extension "to all employees in the competitive civil service [of] rights identical 
in adverse action cases to those provided preference eligibles under Section 14 of the Vet
erans’ Preference Act of 1944, as amended.’’ Exec. Order No. 10988, 27 Fed. Reg. 551 
(1962). The Civil Service Commission has issued implementing regulations. 5 C.F.R. § 9 
(1961); 5 C.F.R. § 77 (Supp. 1963).

37 Walker v. United States, 156 Ct. Cl. 695, 712 (1962); Gregory v. United States, 123 
Ct. Cl. 794, 107 F. Supp. 840 (1952); Stringer v. United States, 117 Ct. Cl. 30, 46 n.l, 90 F. 
Supp. 375, 377 n.l (1950).

33 Exec. Order No. 10987, 27 Fed. Reg. 550 (1962).
33 Service v. Dulles, 354 U.S. 363 (1957); Starzec v. United States, 145 Ct. Cl. 25 (1959); 

Newman v. United States, 143 Ct. Cl. 784, 792 (1958).
40 Daub v. United States, 154 Ct. Cl. 434, 292 F.2d 895 (1961) (temporary); Watson v. 

United States, 142 Ct. Cl. 749,162 F. Supp. 755 (1958) (probationary).
41 Thomas v. United States, 153 Ct. Cl. 399, 289 F.2d 948 (1961).
42 Chwat v. United States, No. 95-62, Ct. CL, April 15, 1966; Alexander v. United States, 

148 Ct. Cl. 24 (I960).

The court has not limited back-salary recovery to those causes falling 
within the ambit of either the Veterans’ Preference Act or the Lloyd- 
LaFollette Act. Applying the basic principle that separations from ser
vice which do not conform to the requirements of a valid departmental 
regulation are unlawful,"9 probationary and temporary nonveterans have 
recovered.40 An "excepted” employee, not covered by either the Lloyd- 
LaFollette Act or the Veterans’ Preference Act, recovered for a period 
of wrongful suspension when a valid order of the Secretary of the Army 
had the effect of setting aside the previous order of removal.41

The court has been most conservative in its approach and recovery 
has been infrequent in cases involving foreign service officers of the 
State Department separated by selection-out process without a hearing.42 
In addition, the court has refused recovery in proceedings involving the 
legal status of employees of the Armed Forces Exchange Service on the
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ground that they are not employees of the United States and thus not 
entitled to back salary following their removal.43 Likewise, until the 
passage of the Back Pay Act of 1966, which broadened the definition 
of agency under the act to include the municipal government of the 
District of Columbia,44 employees of the District of Columbia were held 
not be employees of the United States.45

43 Keetz v. United States, 168 Ct. Cl. 205 (1964); Brummitt v. United States, 165 Ct. 
Cl. 78, 329 F.2d 966 (1964); Gradali v. United States, 161 Ct. Cl. 714, 329 F.2d 960 (1963).

44Pub. L. No. 89-380, § 2(1) (H), 80 Stat. 94 (1966).
45 Donovan v. United States, 21 Ct. Cl. 120 (1886). It is established that the United 

States is not liable for the debts or obligations of the District of Columbia unless Congress 
has provided otherwise. Sweeney v. United States, 152 Ct. Cl. 516, 285 F.2d 444 (1961); 
Bundy v. United States, 21 Ct. Cl. 429 (1886).

46 Eberlein v. United States, 257 U.S. 82, 84 (1921); Bryan v. United States, 128 Ct. Cl. 
541, 547 (1954); Elchibegoff v. United States, 123 Ct. Cl. 709 (1952); Wittner v. United 
States, 110 Ct. Cl. 231, 76 F. Supp. 110 (1948).

47 Harrington v. United States, No. 160-62, Ct. Cl., March 18, 1966, p. 6; Eclov v. United 
States, 137 Ct. Cl. 341, 343 (1957); Hoppe v. United States, 136 Ct. Cl. 559 (1956), cert, 
denied, 355 U.S. 816 (1957); Blackmon v. United States, 128 Ct. Cl. 288, 120 F. Supp. 774 
(1954).

48 Mayer v. United States, 145 Ct. Cl. 181, 185 (1959); Ray v. United States, 144 Ct. Cl. 
188, 193 (1958); Crump v. United States, 143 Ct. Cl. 804, 805 (1958).

49 Kaers v. United States, No. 205-64, Ct. Cl., April 15, 1966; Liotta v. United States, 
No. 242-64, Ct. Cl, Jan. 21, 1966, p. 5.

50 E.g., DeNigris v. United States, 169 Ct. Cl. 619, 625 (1965); Cook v. United States, 
164 Ct. Cl. 438, 444 (1964). But see Clark v. United States, 162 Ct. Cl. 477 (1963). The 
court concluded that discharge on the basis of relatively minor offenses was, in the light of 
claimant’s record, "unduly harsh and unwarranted, and was an abuse of discretion by the 
agency that demands redress by this court.” Id. at 484-85.

Scope of the Court’s Review

Although it has long been established that the Court of Claims’ 
initial examination is designed to ascertain whether the procedural re
quirements of the applicable statutes and regulations have been complied 
with,46 the court, under the theory that every employee is entitled to 
thorough consideration of his case, has extended its review to a consid
eration of the merits where there is a showing of arbitrary and capricious 
action by the agency or agencies involved.47 A naked allegation to this 
effect, without specific facts pleaded in support thereof, is insufficient.48 
Moreover, the allegation must describe as arbitrary and capricious the 
Civil Service Commission’s review as well as the initial action of the 
dismissing or demoting agency.49 The court, however, has generally re
fused to review the appropriateness of the penalty imposed, treating it 
as being within the absolute discretion of the agency.50

REVIEW OF THE MERITS

As already indicated, the Court of Claims has extended its review 
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to the merits where there are allegations that the responsible agency 
officials have acted arbitrarily, capriciously, or maliciously/'1 but despite 
the numerous cases in which allegations of arbitrary and capricious action 
have resulted in some consideration of the merits,51 52 those in which the 
plaintiff eventually prevailed have been few.53 This is in keeping with 
the court’s reluctance to substitute its judgment for that of the agency 
involved.54 55

51 Scott v. United States, 160 Ct. Cl. 152 (1963); Slavitt v. United States, 155 Ct. Cl. 
606 (1961); Finn v. United States, 152 Ct. Cl. 1 (1961); Smith v. United States, 151 Ct. Cl. 
205 (I960); Guiness v. United States, 149 Ct. Cl. 1, cert, denied, 363 U.S. 819 (I960); Sells 
v. United States, 146 Ct. Cl. 1 (1959); Crocker v. United States, 130 Ct. Cl. 567 (1955); 
Gadsden v. United States, 111 Ct. Cl. 487, 78 F. Supp. 126 (1950).

52 See, e.g., cases cited note 51 supra.
5S E.g., Clark v. United States, 162 Ct. Cl. 477 (1963); Scott v. United States, 160 Ct. 

Cl. 152 (1963); Smith v. United States, 151 Ct. Cl. 205 (I960); Crocker v. United States, 
130 Ct. Cl. 567 (1955); Knotts v. United States, 128 Ct. Cl. 489, 121 F. Supp. 630 (1954).

54 Harrington v. United States, No. 160-62, Ct. Cl., March 18, 1966; Powers v. United 
States, 169 Ct. Cl. 626 (1965); Guiness v. United States, 149 Ct. Cl. 1, 6, cert, denied, 363 
U.S. 819 (I960).

55 See, e.g., Queen v. United States, 137 Ct. Cl. 167 (1956); DeBusk v. United States, 
132 Ct. Cl. 790 (1955), cerA denied, 350 U.S. 988 (1956); Bryan v. United States, 128 Ct. 
Cl. 541 (1954); Ciaffone v. United States, 126 Ct. Cl. 532 (1953); O’Neil v. United States,
56 Ct. Cl. 89 (1921).

56 Newman v. United States, 143 Ct. Cl. 784 (1958); Watson v. United States, 142 Ct. 
Cl. 749, 162 F. Supp. 755 (1958).

st 117 Ct. Cl. 30, 90 F. Supp. 375 (1950).
58 Id. at 52, 90 F. Supp. at 380.
69 Cook v. United States, 164 Ct. Cl. 438, 446-47 (1964). (Emphasis added.)

REVIEW OF PROCEDURES

Not every deviation from specified procedure, no matter how tech
nical or basic its nature, automatically results in a judgment for lost 
salary;05 but where the agency promulgates duly authorized regulations 
or Congress enacts legislation detailing the manner of termination, lack 
of substantial compliance therewith invalidates the separation.56 *

In Stringer v. United States,01 for example, the court rigidly adhered 
to the letter of the statutory requirement of thirty-day advance written 
notice of separation under Section 14 of the Veterans’ Preference Act 
by rejecting a notice of only twenty-nine days, concluding that the re
sponsible official "sliced the ham too thin.”58 * On the other hand, the 
court has more recently employed the doctrine of "substantial” compli
ance in permitting the original letter of charges attached to the final 
adverse decision to serve as a substitute for an agency regulation requiring 
that "the adverse decision must restate the charges,”58 and has overruled 
a commissioner’s determination by concluding that the advance written 
notice may contain false reasons for the reduction in force as long as
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the employee is given some oral explanation of the true reasons therefor.60 
In the light of this recent trend in the area of procedural irregularity, it 
is doubtful that a decision like Stringer would be handed down today.

60 Gibson v. United States, No. 115-62, Ct. Cl., June 10, 1966, p. 11.
61 137 Ct. Cl. 344, 147 F. Supp. 284, cert, denied, 355 U.S. 801 (1957). Compare 

Washington v. Summerfield, 97 U.S. App. D.C. 105, 228 F.2d 452 (1955) (suit by same 
plaintiff on same facts had opposite result).

62 The act provides: "A preference eligible employee ... is entitled to ... a reasonable 
time for answering the notice personally and in writing . . . .” 5 U.S.C.A. § 7512(b) (Special 
Supp. 1966).

63 Hart v. United States, 148 Ct. Cl. 10, 13, 284 F.2d 682, 684 (I960); Vaughn v. United 
States, 141 Ct. Cl. 208, 210, 158 F. Supp. 716, 718 (1958).

64 Stevenson v. United States, 155 Ct. Cl. 592, 596-97 (1961), cert, denied, 371 U.S. 
835 (1962); O'Brien v. United States, 151 Ct. Cl. 392, 396-97, 284 F.2d 692, 694-95 (I960); 
LaMarche v. United States, 150 Ct. Cl. 631, 635 (I960).

65 Paterson v. United States, 162 Ct. Cl. 675, 679, 319 F.2d 882, 884-85 (1963).
66 Tierney v. United States, 168 Ct. Cl. 77, 85 (1964).
67 LaMarche v. United States, 150 Ct. Cl. 631 (I960).
68 5 C.F.R. §§ 22.603, .607 (Supp. I960).
09 372 U.S. 765, vacating on rehearing 371 U.S. 531 (1963).
70 The Supreme Court relied upon Vitarelli v. Seaton, 359 U.S. 535, 544 (1959), where

Right of Personal Appearance and Cross-Examination

Denials of procedural due process during hearings at either the agency 
or the Commission level provide an appealing employee the best oppor
tunity for redress from the Court of Claims. In Washington v. United 
States?1 the guarantee of a personal appeal before one’s superior under 
the provisions of Section 14 of the Veterans’ Preference Act62 was up
held. To preserve this right, the employee must make a timely request 
for the personal interview in clear and unequivocal terms.63 Although 
there is nothing to prevent the superior from delegating the interview 
to a subordinate,64 an appearance before the very investigators who must 
develop facts to substantiate charges they themselves have drawn does 
not suffice, especially when the investigators are not even superiors of 
the employee.65 The request is timely even if made after the written 
answer has been filed,66 provided it is clearly a request for a personal 
interview rather than for a formal adversary hearing67 before the Civil 
Service Commission under section 14.

An additional procedural guarantee accorded to the veterans’-prefer- 
ence-eligible employee is the right to confront his accusers at a hearing 
before the Civil Service Commission.68 * The Supreme Court, in Williams 
v. Zuckert™ indicated that, if the employee made a timely request for 
the appearance of witnesses under the agency’s control and such request 
was refused, the opportunity for cross-examination—a requisite of fair 
hearing—was denied.70 This procedural right of cross-examination has 
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been extended to include personnel proceedings involving refusals to pay 
civil service annuity.71 72 73 The deprivation of this procedural right voids 
the action and leaves the employee entitled to his back salary,'2 but only 
if the right to a hearing is expressly included in the controlling statute 
or in the agency regulations.'3 The person requested must be an accuser, 
an informant, a witness, or an affiant against the plaintiff74 75 whose testi
mony would be material to the issues involved.76 77

the departmental regulations afforded the right of cross-examination. This right to confront 
the witnesses against the employee is a basic protection under the sixth amendment. Greene 
v. McElroy, 360 U.S. 474, 496-97 (1959); Kaers v. United States, No. 205-64, Ct. Cl., April 
15, 1966.

77 Garrott v. United States, 169 Ct. Cl. 186, 340 F.2d 615 (1965).
72 Hanifan v. United States, 354 F.2d 358 (Ct. Cl. 1965). The court refused the Gov

ernment’s request that all proceedings be stayed and the case remanded to the Civil Service 
Commission for further proceedings should the court find plaintiff entitled to have certain 
witnesses made available. Id. at 364.

73 Bennett v. United States, 355 F.2d 525, 529 (Ct. Cl.), vacated, 385 U.S. 4 (1966); 
Krennrich v. United States, 169 Ct. Cl. 6, 10, 340 F.2d 653, 655 (1965).

74 Begendorf v. United States, 169 Ct. Cl. 293, 296, 340 F.2d 362, 364 (1965).
75 Perkins v. United States, No. 293-62, Ct. Cl., Jan. 21, 1966, p. 5; cf. DeNigris v. 

United States, 169 Ct. Cl. 619, 624 (1965). A request for witnesses before the Civil Service 
Commission has been denied because they had testified at the agency level. Horn v. United 
States, 147 Ct. Cl. 234, 237, 177 F. Supp. 438, 439-40 (1959).

76 The court has remanded to the trial commissioner to determine the extent of such 
participation. Camero v. United States, 170 Ct. Cl. 490, 502, 345 F.2d 798, 805 (1965). 
Judge Davis, dissenting, would have invalidated the dismissal on the basis of the evidence 
of unfair procedure. Id. at 503, 345 F.2d at 806.

77 The court rejected defendant’s contention that a procedural defect should entitle the 
employee to back salary only when it took place before the agency, since review by the Com
mission took place after the employee had been discharged. Hanifan v. United States, 354 
F.2d 358, 364 (Ct. Cl. 1965).

78 See Shadrick v. United States, 151 Ct. Cl. 408 (I960) (Commission); Newman v. 
United States, 143 Ct. Cl. 784 (1958) (agency).

78 28 U.S.C. § 2501 (1964).

lhe court has also disapproved of any procedure whereby the attor
ney who represented the agency at the hearing participated significantly 
in the decision-making process.76 Whether the procedural irregularity 
occurs on appeal to the employing agency or on appeal to the Civil 
Service Commission is of no moment;1 ‘ back salary will follow in either 
event.78

Affirmative Defenses

In civil pay litigation, the Government commonly relies on three 
affirmative defenses to thwart back-pay recovery. These are laches, fail
ure to exhaust administrative remedies, and the statute of limitations. 
Although the Court of Claims is a law court with a six-year statute of 
limitations,79 the doctrine of laches has long been recognized as applicable 
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to the suits brought there by government employees.80 Laches, of course, 
is an equitable doctrine controlled by equitable considerations.81 The 
two requirements for its application are undue and unexplained delay82 
and prejudice to the defendant.83 The prejudice to the Government in 
civil pay cases has been recognized as the obligation to pay the salaries 
of two persons for the same position.84 85

80 Norris v. United States, 257 U.S. 77 (1921); Nicholas v. United States, 257 U.S. 71 
(1921); cf. Arant v. Lane, 249 U.S. 367 (1919).

81 Mount Vernon Sav. Bank v. Wardman, 84 U.S. App. D.C. 343, 344, 173 F.2d 648, 
649 (1949).

82 Abraham v. Ordway, 158 U.S. 416, 420 (1895).
88 Bailey v. United States, 144 Ct. Cl. 720, 722, 171 F. Supp. 281, 282 (1959).
84 Dion v. United States, 137 Ct. Cl. 166, 167 (1956).
85 Baxter v. United States, 122 Ct. Cl. 632 (1952) (almost 6 years); Levy v. United States, 

118 Ct. Cl. 106 (1950) (5 years and 8 months); Elchibegoff v. United States, 106 Ct. Cl. 541 
(1946), cert, dismissed on petitioner’s motion, 329 U.S. 694 (1947) (over 3 years); cf. Kauf
man v. United States, 118 Ct. Cl. 91, 93 F. Supp. 1019 (1950).

88 161 Ct. Cl. 810 (1963).
87 The case had been referred to a trial commissioner in 1963 under rule 37(e) (now 

CT. Cl. R. 55) with directions for conclusions of law on cross motions for summary judgment 
filed by the parties.

88 Over five years had elapsed, during which the employee was involved in administrative 
hearings which if successful would have avoided the necessity for suit. But such activity was 
before an agency (Bureau of Employees’ Compensation of the Department of Labor) other 
than the employing agency (Veterans Administration).

89 Such was the result in Gersten v. United States, 364 F.2d 850 (Ct. Cl. 1966).
99 Ibid.-, cf. Chapelle v. United States, 168 Ct. Cl. 362 (1964).
91 Report of Trial Commissioner, p. 14, Gibson v. United States, No. 115-62, Ct. Cl., 

June 10, 1966.

For many years the court ignored the defense of laches whenever 
there was some semblance of involvement by the claimant in some pro
ceeding for some kind of administrative or judicial relief.80 In Alpert v. 
United States,86 the court affirmed a trial commissioner’s recommendation 
that a plaintiff’s claim be barred by laches.87 This well-documented 
opinion concluded that allowing months or years to run, while seeking 
the type of administrative or other relief which is not a prerequisite to 
the filing of the suit in the court, was inexcusable.88 The rationale of 
Alpert forms a basis for microscopic inspection of every case involving 
any delay of more than several months between a discharge and the 
initiation of court action.89 Time the employee devotes to administra
tive proceedings which are not felt to be mandatory prerequisites to a 
suit for back salary will be considered as unexplainable and delaying.90 
In the light of Alpert, at least one trial commissioner has attempted to 
add the periods of inactivity between the various administrative proceed
ings in order to find a total delay which could be held "undue.”91 The 
court has not yet passed upon this contention.
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Application of the defense of failure to exhaust administrative reme
dies results in something of a dilemma. In Adler v. United States?2 
the Court of Claims concluded that employees must appeal to the Civil 
Service Commission before resorting to the court, "except in unusual 
circumstances.”92 93 "Unusual circumstances” have been found in instances 
where a personnel official advised the plaintiff that if a Civil Service 
Commission appeal were taken, there could be no agency appeal, and as 
a result, the plaintiff followed the agency course;94 95 where the notification 
of right to appeal came while the employee was incarcerated;90 where 
alternative procedures were offered and the employee chose the non- 
Civil Service route;96 and where a test appeal was made and rejected.9'

92 134 Ct. Cl. 200,146 F. Supp. 956, cert, denied, 352 U.S. 894 (1956).
93 Id. at 203, 146 F. Supp. at 958. The plaintiffs’ supervisors had advised them not to 

appeal because it would do no good and the employees feared that any appeal would make 
their employment unpleasant. But the court agreed with the commissioner’s finding that no 
such unusual circumstances had been proven. Id. at 204,146 F. Supp. at 958-59.

»4 Cuiffo v. United States, 131 Ct. Cl. 60, 68, 137 F. Supp. 944, 949 (1955).
95 Mallow v. United States, 161 Ct. Cl. 207 (1963).
96 Morelli v. United States, 161 Ct. Cl. 44 ( 1963).
97 Walsh v. United States, 151 Ct. Cl. 507 (I960), cert, denied, 365 U.S. 880 (1961). 

See also Keeling v. United States, No. 146-63, Ct. Cl., July 16, 1965.
98 No. B-88897, 29 Decs. Comp. Gen. 209, 210 (1949); No. B-81930, 28 Decs. Comp. 

Gen. 489, 492 (1949).
99 See, e.g., Aircraft & Diesel Equip. Corp. v. Hirsch, 331 U.S. 752 (1947); McCauley v. 

Waterman S.S. Corp., 327 U.S. 540 (1946); Myers v. Bethlehem Shipbuilding, 303 U.S. 41 
(1938); First Nat’I Bank v. Board of County Comm’rs, 264 U.S. 450 (1924); Young v. Higley, 
95 U.S. App. D.C. 122, 220 F.2d 487 (1955); Fitzpatrick v. Snyder, 220 F.2d 522 (1st Cir.), 
cert, denied, 349 U.S. 946 (1955).

100 Cuiffo v. United States, 131 Ct. Cl. 60, 66-67, 137 F. Supp. 944, 948 (1955); Gray 
v. United States, 124 Ct. Cl. 313, 314 (1953).

The doctrine of exhaustion of administrative remedies is a general 
rule of judicial review. Clearly when an employee whose appeal to the 
Civil Service Commission has been denied files suit in the Court of 
Claims alleging that he has been illegally separated, the court does not, 
in reality, sit as an appellate tribunal. This is evident from the fact 
that the relief which the court may grant is quite different from that 
available at the hands of the Commission. The court’s relief is limited 
to entry of a money judgment against the United States. Conversely, 
the Civil Service Commission can order reinstatement, but has no power 
to make back-salary payment.98 In virtually every case where the doc
trine of exhaustion of administrative remedies has been applied by other 
courts, the litigant had bypassed an administrative procedure affording 
the same relief available from the court.99

Moreover, the period of limitations is not tolled during the time 
when the employee is seeking relief before the Civil Service Commis
sion.100 It would seem that the requirement of exhaustion of adminis
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trative remedies should not apply to suits for back pay in the Court of 
Claims. But the court has, with the few exceptions noted above, held 
that a failure to appeal to the Commission whenever such right is af
forded the employee, constitutes a failure to exhaust administrative reme
dies.101 This is also true of failures to appeal to a higher echelon within 
the Commission itself102 and failures to appeal to the head of an agency 
when there is a specific provision for such an appeal.103

101 E.g., Blackmar v. United States, 354 F.2d 340, 346-47 (Ct. Cl. 1965).
102 See Blackmar v. United States, 354 F.2d 340 (Ct. Cl. 1965).
103 Perkitney v. United Sûtes, No. 78-60, Ct. Cl., Jan. 21, 1966, p. 5.
104 Blackmar v. United States, 354 F.2d 340, 347 (Ct. Cl. 1965); Sauer v. United States, 

354 F.2d 302 (Ct. Cl. 1965).
105 Cannon v. United States, 137 Ct. Cl. 104, 111, 146 F. Supp. 827, 831 (1956).
106 Feldman v. United Sûtes, 149 Ct. Cl. 22, 32 (I960).
107 United Sûtes v. Wickersham, 201 U.S. 390 (1906).
ios Pub. L. No. 89-380, 80 Sut. 94.
109 The effective date of the législation.
110 Back Pay Act of 1966, Pub. L. No. 89-380, § 3, 80 Stat. 94.

The period of the statute of limitations begins to run when the 
employee is first adversely affected monetarily by the action complained 
of.104 The court at one time held that claims for loss of salary following 
reductions in grade were continuing in nature, and each period for which 
payment was not made gave rise to a separate cause of action.10’’ But 
upon reexamination, this continuing-claim theory has been rejected.106

These affirmative defenses, especially laches, are finding increasing 
favor with the court. The prospective petitioner is well advised, there
fore, to measure his claim against the more recent decisions.

Amount of Recovery

Having established that an adverse personnel determination which 
resulted in a salary loss was improper, the aggrieved employee must next 
consider the question of the amount of his recovery. The Supreme Court 
has fixed as the limit of damages the amount which the employee would 
have earned had he not been suspended.107

There has been confusion in the past on this question of the amount 
of recovery. Much of the confusion should be eliminated by the Back 
Pay Act of 1966,108 applicable to personnel actions found to be unjusti
fied on and after March 30, 1966,109 which entitles the employee to "all 
or any part of the pay, allowances, or differentials, applicable, which 
such officer or employee normally would have earned”110 during his loss 
of pay period, less amounts earned through other employment. But it 
is doubtful that the Government will automatically include such in-grade 
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step increases111 until a court decision requires it. Prior to this legisla
tion, a classified employee found to be entitled to back pay was limited 
to recovery at the pay rate applicable on the date of his removal,112 and 
such recovery did not include any annual-leave pay accruing during the 
period of suspension.113 The Back Pay Act modifies both rules, but it 
is impossible to predict with certainty which of the many varieties of 
"allowance and differentials” will be held applicable under the act.114

111 The Federal Salary Reform Act, 5 U.S.C.A. § 5335 (Special Supp. 1966), changed the 
criterion for these step increases from "a current performance rating of 'Satisfactory’ or better,” 
Performance Rating Act of 1950, ch. 1123, § 9, 64 Stat. 1100, to "work [which] ... is of an 
acceptable level of competence as determined by the head of the agency.” The validity of this 
standard has been upheld. Creamer v. United States, No. 288-64, Ct. Cl., Feb. 18. 1966, cert, 
denied, 385 U.S. 819 (1966).

112 This limitation was based on the language of the Lloyd-LaFollette Act which provided: 
"An individual removed . . . who ... is reinstated . . . because the action was unjustified . . . 
is . . . entitled to pay, at the rate received on the date of the removal . . . .” As amended, ch. 
447, 62 Stat. 355 (1948), e.g., O’Brien v. United States, 138 Ct. Cl. 296, 151 F. Supp. 282 
(1957); Green v. United States, 124 Ct. Cl. 655 (1953).

113Zeiger v. United States, 155 Ct. Cl. 353, 295 F.2d 915 (1961), which overruled cases 
previously allowing this leave recovery, e.g., Vitarelli v. United States, 150 Ct. Cl. 59, 279 
F.2d 878 (I960); Hynning v. United States, 141 Ct. Cl. 486 (1958).

114 Under existing decisions of the court, a discharged employee is not entitled to a lump- 
sum payment based on his accrued sick leave. Martilia v. United States, 118 Ct. Cl. 177 
(1950). If, however, he is wrongfully forced from his position when he should have been 
in sick-leave status, he can recover for the limited period of time he would have been in such 
status. Everett v. United States, 169 Ct. Cl. 11,340 F.2d 352 (1965).

From the gross amount of the payment the amount allocable for the Civil Service Retire
ment Fund is paid into that fund, and if the separation occurred prior to the time the employee 
was covered by the federal insurance program, no insurance deduction is taken out of salary 
paid for the period of separation. Russell v. United States, 162 Ct. Cl. 544, 320 F.2d 920 
(1963). If, on the other hand, the removal occurs after premium deductions began, the de
duction is made.

The court has also held that when the separation occurs while a foreign service employee 
is in a foreign country receiving a foreign service differential, that differential is included in 
the recovery computation. Vitarelli v. United States, 150 Ct. Cl. 59, 279 F.2d 878 (I960). 
But if a foreign service employee is not abroad during the dismissal time, the differential is 
not included. Winchester v. United States, 155 Ct. Cl. 600 (1961); Kalv v. United States, 
128 Ct. Cl. 207, 124 F. Supp. 654 (1954).

To recover back pay, the prevailing claimant must always establish that he was ready, 
willing, and able to work. Corrigan v. United States, 153 Ct. Cl. 392 (1961); Armand v. 
United States, 136 Ct. Cl. 339 (1956). When the employee meets this burden of proof and 
shows that disabilities did not prevent his working, recovery is permitted. Keith v. United 
States, No. 290-64, Ct. Cl., Jan. 21, 1966.

Once the computation of gross-salary entitlement has been made, the earnings by the em
ployee from outside employment are deducted, and the employee has an obligation to seek 
other employment during the time he is off the federal rolls. Schwartz v. United States, 149 
Ct. Cl. 145, 181 F. Supp?408 (I960).

The Horizon Ahead

The 1966 back-salary-payment legislation and the regulations pro
mulgated pursuant thereto will clarify some of the problems which have 
beset the Court of Claims during the past twenty years. As the Civil 
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Service Commission and the various employing agencies extend the bene
fits of an adversary hearing to more and more employees, the defendant- 
Government will press for Court of Claims review limited solely to the 
administrative record and attempt to eliminate the trial de novo before 
the court. But before any such doctrine can be transposed from the 
field of government contracts to the civil pay field, tremendous changes 
must be effected in the administrative reviewing process to guarantee 
some semblance of uniformity of hearing process throughout the various 
agencies and to insure greater separation between the roles of the per
sonnel official as prosecutor and as deciding authority.

In the immediate future, civil pay case litigation before the Court 
of Claims will focus on the appellate guarantees available to the federal 
employee under the expanded 1962 agency review procedures and on 
the 1966 Back Pay Act and the scope of its coverage.
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1 Prior to August 13, 1946, the effective date of the Indian Claims Commission Act, no 
suit could be brought unless Congress passed special legislation giving the Court of Claims jur
isdiction. See Barker, The Indian Claims Commission—the Conscience of the Nation in its 
Dealings With the Original American, 20 Fed. B.J. 240, 241 (I960); Barney, Some Legal 
Problems Under the Indian Claims Commission Act, 20 Fed. B.J. 235 (I960); Flickinger, 
The American Indian, 20 Fed. B.J. 212, 214-15 (I960).

2 60 Stat. 1049 (1946), as amended, 25 U.S.C. §§ 70-70v (1964).
3 28 U.S.C. § 1505 (1964). The Indian Claims Commission was established on August 

13, 1946, and it has original jurisdiction over claims against the United States accruing prior 
to that date. 60 Stat. 1050 (1946), 25 U.S.C. § 70a (1964).

4 Indian Claims Commission Act § 20(b), 60 Stat. 1054 (1946), 25 U.S.C. § 70s(b) 
(1964).

5 Ch. 92, 12 Stat. 765.

Scanning the history of Indian tribal litigation in the Court of 
Claims, the author contrasts the early legislative and judicial treatment 
of Indian claims against the Government with current practice under the 
Indian Claims Commission Act. Recounting the difficulties at first en
countered by the tribes, Mr. Wilkinson notes an increase in the num
ber of judgments occasioned by the liberalized adjudication procedures 
of the act.

Perhaps the most fascinating aspect of the jurisdiction exercised by 
the Court of Claims is its jurisdiction over Indian tribal claims against 
the United States. The Indian tribes have not always had the right to 
present their grievances to a judicial tribunal. The first judicial reme
dies came in the form of special legislative grants of jurisdiction to the 
Court of Claims to hear Indian tribal claims.* 1 Eventually, in 1946, Con
gress passed the Indian Claims Commission Act,2 which was designed to 
provide a uniform remedy for all Indian groups having grievances against 
the sovereign. Presently, the Court of Claims has original jurisdiction 
over claims accruing after August 19463 and appellate jurisdiction over 
cases decided by the Indian Claims Commission.4

The following is a survey of cases litigated in the Court of Claims, 
before and after the establishment of the Indian Claims Commission, 
which have caused significant and, for the most part, beneficial changes 
with respect to Indian tribal rights against the federal government.

Litigation Under Special Jurisdictional Acts
EARLY DIFFICULTY IN OBTAINING RIGHT TO SUE

The Act of March 3, 1863,5 which gave the Court of Claims the 

e 1 1
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status of a court with authority to render judgments, specifically excepted 
from the court’s jurisdiction "any claim against the government ... de
pendent on any treaty entered into . . . with Indian tribes.”6 As a result, 
Indians with grievances were required to petition Congress for redress.7 8 9 
Unfortunately, it was rather difficult for a tribe to persuade Congress to 
enact the necessary legislation. In the sixty-five years between the first 
special jurisdictional act in 1881s and the passage of the Indians Claims 
Commission Act in 1946,° 142 Indian claims were litigated.10 This may 
seem like a fairly large number, but it pales in comparison with the num
ber filed during the five-year period between August 1946, when the 
Indian Claims Commission Act became effective, and August 1951, the 
cutoff date within which claims could be filed.11 During that five-year 
period, 370 petitions involving approximately 850 claims were filed.12

6 12 Stat. 767. Subsequently the court’s general jurisdiction was enlarged to include equity 
and admiralty jurisdiction, but the ban against Indian claims was maintained. Tucker Act, ch. 
359, § 1, First, 24 Stat. 505 (1887) (now 28 U.S.C. § 1491 (1964) ).

7 See note 1 supra.
8 Apparently tiring of its efforts to square accounts between the federal government and 

Indian tribes, Congress in 1881 passed the first special jurisdictional act, authorizing the Court 
of Claims to adjudicate differences between the United States and the Choctaw Nation. Act 
of March 3, 1881, ch. 139, 21 Stat. 504. The treaty between the Choctaws and the United 
States which gave rise to the litigation provided that the Senate should be the arbiter "for final 
adjudication and adjustment” of the treaty provisions. The act, which authorized the court 
to "review the entire question of differences de novo,” also provided that the court should "not 
be estopped by any action had or award made by the Senate.” Ibid. The litigation instituted 
under this authorization, however, turned more upon the meaning of the jurisdictional act than 
upon the merits of the claim. After successfully defending against a motion to dismiss in 1884, 
the Choctaw Nation found itself with a judgment in its favor. Choctaw Nation v. United States, 
19 Ct. Cl. 243 (1884). Unfortunately for the Choctaws, the judgment was 82,500,000 less 
than the Senate had been willing to pay to settle the dispute. The court took the position that 
the jurisdictional act had superseded and voided the Senate award. Choctaw Nation v. United 
States, 21 Ct. Cl. 59 ( 1886). Upon appeal to the Supreme Court, the Choctaw Nation emerged 
with the amount offered by the Senate plus approximately $150,000 in damages which had 
accrued subsequent to the award. Choctaw v. United States, 119 U.S. 1 (1886).

9 60 Stat. 1049, as amended, 25 U.S.C. §§ 70-70v (1964).
19 See Hearings on H.R. 1341 and H.R. 1198 Before the House Committee on Indian Af

fairs, 79th Cong., 1st Sess. 163-66 (1945).
11 60 Stat. 1052 (1946), 25 U.S.C. § 70k (1964).
12 Hearings on S. 1522 Before the Senate Committee on the Judiciary, 89th Cong., 2d Sess 

45 (1966).

The difficulty the Indian tribes encountered in obtaining permission 
to sue is well illustrated by the experience of the Turtle Mountain Band 
of Chippewa Indians. In 1892, the Government and the Band negotiated 
an agreement for a cession to the Government of land thought to contain 
ten million acres in exchange for one million dollars. This was sardoni
cally dubbed the "ten cent treaty” by many of the Indians and others who 
were opposed to the agreement. They attempted to prevent its ratifica
tion by Congress, but were successful only in delaying ratification until 
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1904.13 Having failed to prevent ratification of the compact, the Band 
began to petition Congress either to improve the terms of the agreement 
or to provide for an adjudication by the Court of Claims. Although the 
Band persisted in its efforts, it was not until 1928 that anything was ac
complished. In that year a favorable Senate committee report14 on a bill 
to vest jurisdiction in the Court of Claims was adopted, and by 1933 the 
Band had convinced committees in both Houses that its claims should be 
heard.1'* Congress passed the bill in 1934,16 but it was vetoed by Presi
dent Roosevelt.17 After what were thought to be the objectionable fea
tures were removed, Congress passed another bill.18 But again the Presi
dent vetoed it.19 Favorable congressional committee action continued 
through the 76th Congress,20 but no bill became law. Finally, the claim 
was filed in 1951 under provisions of the Indian Claims Commission Act; 
it is still pending.21

13 Act of April 21, 1904, ch. 14Q2, 33 Stat. 194.
14 S. Rep. No. 1114, 70th Cong., 1st Sess. (1928).
is S. Rep. No. 1269, 72d Cong., 2d Sess. (1933); H.R. Rep. No. 2195, 72d Cong., 2d Sess. 

(1933).
16 S. 326, 73d Cong., 2d Sess. (1934).
17 The reasons were: (1) the Band had signed a release in order to receive benefits under 

the agreement of 1904 and (2) the bill allowed assertion of individual claims as well as tribal 
claims. S. Doc. No. 179, 73d Cong., 2d Sess. (1934).

is S. 3626, 73d Cong., 2d Sess. (1934).
19 See 80 Cong. Rec. 5017 (1936); S. Rep. No. 77, 76th Cong., 1st Sess. (1939).
20 Ibid.
21 Indian Claims Commission, Docket No. 113. The difficulty involved in obtaining a 

special jurisdictional act and the lack of uniformity in such acts were dealt with at length in 
hearings which resulted in adoption of the Indian Claims Commission Act. E.g., Hearings on 
S. 2731 Before the Senate Committee on Indian Affairs, 74th Cong., 1st Sess. 9-10 (1935).

22 Several of these cases have yet to be finally decided. According to statistics furnished 
to congressional committees during the hearings leading up to the enactment of the Indian 
Claims Commission Act of 1946, 68 separate cases claiming specific damages and 35 cases de
manding indefinite amounts had been dismissed. Out of 135 cases, the Indian groups were 
successful in 32. In 15 of the successful cases in which there was claimed total damages aggre
gating §303,704,145.62, the total recoveries netted only $20,217,227.76, about 6.7% of the 
amount claimed. In the 17 successful claims in which no definite amounts were sought, a 
total of $17,536,726.37 was recovered. Hearings on H.R. 1198 and H.R. 1341 Before the 
House Committee on Indian Affairs, 79th Cong., 1st Sess. 163-65 (1945) (Letter From Com
missioner of Indian Affairs William A. Brophy to Henry M. Jackson, Chairman of House 
Committee on Indian Affairs, Oct. 2, 1945). Since these statistics were compiled, Indian tribes 
have realized judgments amounting to $42,928,780.00 in seven additional cases decided by the 
Court of Claims under special jurisdictional acts. A few cases are still pending in which lia
bility has been established, but the determination of damages remains at issue. The largest of 
these probably is Tlingit & Haida Indians v. United States, 147 Ct. Cl. 315, 177 F. Supp. 452 
(1959), which involves a considerable area in southeastern Alaska. The court has ruled that 

HIGH MORTALITY OF EARLY TRIBAL CLAIMS

Most claims filed by Indian tribes pursuant to special jurisdictional 
acts have been unsuccessful.22 One reason many of these claims were 



514 The Georgetown Law Journal [Vol. 55: 511

treated harshly by the court was that the relief which it might grant was 
inexpertly defined by the jurisdictional act.23 For example, in North
western Bands of Shoshone Indians v. United States?*  the Bands sought to 
recover damages for an unlawful taking of their lands in violation of the 
Treaty of Box Elder.20 Although the court held that the evidence estab
lished that the Indians had exclusively used or occupied all or a portion 
of the area they claimed and had been deprived of that use through action 
of the United States,23 26 it dismissed the claim because the jurisdictional act 
authorized recovery only on a claim growing out of a treaty;27 and the 
court found that the Indian land involved in this case was held by 
aboriginal title.28 It is possible that if Congress had been able to predict

the land was taken by the United States without the payment of just compensation and the In
dians are entitled to recover the fair value of the land. Id. at 342, 177 F. Supp. at 468.

23 The Merriam Report of 1928 attributed to this fact many serious problems in adminis
tering Indian Affairs. Merriam Associates, The Problem of Indian Administration 
805-11 (1928).

2495 Ct. Cl. 642 (1942),«//W, 324 U.S. 335 (1945).
25 13 Stat. 663 (1863).
26 Normally, if a person having title to land is deprived of its use by the Government, he 

is entitled to just compensation under the fifth amendment provision, "[N]or shall private 
property be taken for public use without just compensation.”

27 95 Ct. Cl. at 683-84. The Box Elder Treaty of 1863 with the Shoshone Indians allowed 
white men to cross Shoshone lands for specific, limited purposes. The Shoshones argued this 
was a "recognition of Indian title” and a later "taking” of the land formed a basis for damages. 
Four Justices of the Supreme Court of the United States felt the treaty had recognized owner
ship in the Indians and urged reversal of the Court of Claims. Northwestern Bands of Sho
shone Indians v. United States, 324 U.S. 335, 354 (1945) (Roberts, J., dissenting); id. at 
358 (Douglas, J., dissenting, joined by Frankfurter and Murphy, JJ.); id. at 362 (Murphy, J., 
dissenting, joined by Frankfurter and Douglas, JJ.). Approximately twenty years later, the 
Indian Claims Commission held that various groups of the Shoshone Nation had exclusively 
occupied the area involved and the United States was liable for a "taking.” Shoshone Nation 
v. United States, 11 Indian Cl. Comm’n 387 (1962). The case is still pending a determina
tion of the value of the land taken by the United States.

28 "Aboriginal title,” sometimes described as "original Indian title” or "Indian title,” is 
based on exclusive use and occupancy in the usual Indian fashion as determined by the habits 
and modes of life of the various tribes. Mitchel v. United States, 34 U.S. (9 Pet.) 711, 746 
(1835). Thus, a tribe that subsisted by hunting and gathering "used and occupied in Indian 
fashion” the lands over which it roamed in these pursuits. Delaware Tribe v. United States, 
130 Ct. Cl. 782, 789, 128 F. Supp. 391, 395 (1955). Such title is based solely upon Indian 
action and usually has its beginnings in “time immemorial.” United States v. Sante Fe Pac. 
R.R., 314 U.S. 339 (1941). See generally Cohen, Indian Law 291-94 (1942). It vests 
only possessory rights in the Indian owners. Title can be divested by the United States without 
liability unless Congress waives the immunity of the sovereign. Id. at 294.

"Recognized Indian title,” or "recognized title,” arises from a treaty or act of Congress 
which recognizes specified Indian groups as owners of delineated areas. Such recognition vests 
possessory rights to the land in the Indian owners with fee title remaining in the United States 
as trustee for the Indians. See Minnesota Chippewa v. United States, 161 Ct. Cl. 258, 315 F.2d 
906 (1963). A taking by the United States of land held by recognized title is compensable 
under the fifth amendment when a forum is provided. United States v. Klamath Indians, 304 
U.S. 119, 123 (1938); Shoshone Tribe v. United States, 299 U.S. 476, 497 (1937); Creek 
Nation v. United States, 295 U.S. 103, 111 (1935); Lower Brule Sioux Tribe v. United States, 
161 Ct. Cl. 413, 315 F.2d 378, cert, denied, 375 U.S. 825 (1963); Yakima Tribe v. United 
States, 158 Ct. Cl. 672 (1962); Miami Tribe v. United States, 150 Ct. Cl. 725, 742-44, 281
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the judicial interpretation of the Box Elder Treaty, it would have author
ized the court, as it did in four other jurisdictional acts adopted during 
approximately the same time,29 to determine liability based upon aborigi
nal title.

F.2d 202, 212-13, cert, denied, 366 U.S. 924 (I960); Uintah & White River Bands v. United 
States, 139 Ct. Cl. 1, 9 (1957); Blackfeet Tribe v. United States, 127 Ct. Cl. 807, 811, 119 
F. Supp. 161, 163 (1954).

29 Act of Aug. 26, 1935, ch. 686, 49 Stat. 801 (Indians in Oregon); Act of Feb. 23, 1929, 
ch. 300, 45 Stat. 1256, as amended, ch. 255, 47 Stat. 307 (1932) (Coos Bay); Act of Feb. 
20, 1929, ch. 275, 45 Stat. 1249 (Nez Perce); Act of March 2, 1927, ch. 250, 44 Stat. 1263, 
as amended, ch. 423, 46 Stat. 531 (1930) (Assiniboine). Of these tribes, only four of the 
Oregon tribes received an award. Alcea Band of Tillamooks v. United States, 103 Ct. Cl. 494, 
59 F. Supp. 934 (1945), aff’d, 329 U.S. 40 (1946).

30 Act of Dec. 17, 1928, ch. 36, 45 Stat. 1027 (Winnebago).
31 81 Ct. Q. 79, aff’d, 296 U.S. 244 (1935).
32 Klamath & Moadoc Tribes v. United States, 85 Ct. Cl. 451 (1937), aff’d, 304 U.S. 119 

(1938).
33 Act of May 15, 1936, ch. 398, 49 Stat. 1276.
34 Klamath & Moadoc Tribes v. United States, 85 Ct. Cl. 451 (1937), aff’d, 304 U.S. 119 

(1938). The amount of the judgment was $5,313,347.32. It has been established that more 
than half of the special jurisdictional acts authorizing suit by Indian tribes were subsequent^' 
amended in an effort to make the alleged wrongs justiciable. Hearings on S. 2731 Before the 
Senate Committee on Indian Affairs, 74th Cong., 1st Sess. 13 (1935).

35 27 Ct. Cl. 1 (1891), aff’d, 148 U.S. 427 (1892).
36 Act of Feb. 25, 1889, ch. 238, 25 Stat. 694.

Another case in which the Indians were unsuccessful because of limi
tations in the jurisdictional act30 was Klamath & Moadoc Tribes v. United 
States?1 32 This was an "unconscionable consideration” claim based on the 
allegation that the Indians were paid 108,750 dollars for land which the 
court later found was worth 2,980,000 dollars.82 The claim was dis
missed because the tribes had signed a release demanded by the govern
ment negotiators at the time of the negotiations and the court held that 
Congress did not waive the release in the jurisdictional act. After the 
dismissal, however, the tribes returned to Congress and obtained an 
amendment to the act which waived the release33 and enabled the court 
to make an award.34 35 36

A second reason for the high mortality rate of tribal claims was the 
often narrow construction applied to the jurisdictional acts by the Court 
of Claims and the Supreme Court. An illustrative case is Western (Old 
Settlers) Cherokee Indians v. United States?0 In this case the jurisdiction
al act instructed the Court of Claims to inquire into past transactions be
tween the United States and the Western Cherokees, granting the court 
"unrestricted latitude in adjusting and determining the said claim, so that 
the rights, legal and equitable, both of the United States and of said 
Indians [might] ... be fully considered and determined.”30 This broad 
jurisdictional grant was held insufficient to allow an inquiry into allega
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tions of fraud and duress by United States representatives in procuring 
the treaty. The court said that Congress had not granted and lacked the 
power to grant authority to question the validity of the treaty,3' since re
formation of a treaty was a legislative function. Furthermore, it stated 
that although Congress could delegate extrajudicial power to the Court 
of Claims, it could not alter the character of the Supreme Court, which 
tribunal was limited by the Constitution to strictly judicial matters; hence, 
where the Court of Claims action was subject to review by the Supreme 
Court, its jurisdiction was likewise constitutionally limited.37 38 39

37 Compare the holding of this case with the language in § 2 of the Indian Claims Com
mission Act: “The Commission shall hear . . . claims which would result if the treaties . . . 
were revised on the ground of fraud, duress . .. .” 60 Stat. 1050 (1946), 25 U.S.C. § 70a(3) 
(1964). The assertion that Congress was without power to grant authority to a constitutional 
court to "go behind” a treaty is questionable in the light of subsequent cases, particularly Pope 
v. United States, 323 U.S. 1 (1944), where the Supreme Court held that there was “no con
stitutional obstacle to Congress’ imposing on the Government” a new legal obligation, in rec
ognition of a moral obligation, where none existed before. Id. at 9.

38 27 Ct. Cl. at 36. The Supreme Court affirmed. United States v. Old Settlers, 148 U.S. 
427, 468 (1892).

39 58 Ct. Cl. 302 (1923).
4« Act of April 11, 1916, ch. 63, 39 Stat. 47.
41 58 Ct. Cl. at 322.
42 63 Ct. Cl. 270 (1927).
43 Id. at 272.
44 66 Ct. Cl. 64 (1928).
43 Act of Feb. 6, 1921, ch. 36, 41 Stat. 1097.

In 1923, commenting that the language of the jurisdictional act in
volved was not as broad as that in Western Cherokee, the Court of 
Claims, in Sisseton & Wahpeton Bands of Sioux Indians v. United 
States™ held that a jurisdictional act authorizing the court to hear "all 
claims of whatsoever nature . . . under any treaties or laws of Congress 
[and to} . . . settle the rights, both legal and equitable, of said bands of 
Indians and the United States . . .”40 was too narrow to allow considera
tion of the question whether by mutual mistake of fact the United States 
obtained eleven million acres while bargaining for a tract thought to 
contain eight million.41 Likewise, in Creek Nation v. United States,42 the 
court held that jurisdiction, both legal and equitable, "arising under or 
growing out of any treaty or agreement” did not authorize setting aside 
a treaty alleged to have been made under duress or procured by threat. 
The court concluded that the claim could "not be asserted at once as a 
claim under the treaty and a claim against the treaty.”43 Similarly, in 
Osage Nation v. United States,44 the court held that its authority "to hear 
and determine, as right and justice may require, and as upon a full and 
fair arbitration the claim of said tribe against the United States”45 did not 
allow it to go beyond the actual language of the treaty. The court was 
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constrained to reach this result even though it was convinced that the 
Indians did not understand the treaty and that part of the consideration 
to be paid for an Osage cession of land was to be used for the education 
and civilization of Indian tribes other than the Osage tribe.46 47 48

46 66 Ct. Cl. at 79- Prior to its decisions in Sisseton and Osage, the Court of Claims had 
exercised jurisdiction to reform agreements between the Government and litigants other than 
Indian tribes. In Milliken Imprinting Co. v. United States, 40 Ct. Cl. 81 (1904), aff’d, 202 
U.S. 168 (1905), the court in explaining its action said: "(WJhere a suit will result simply 
in a decree for the payment of money [the Court of Claims] . . . has jurisdiction ... as fully 
as other courts of equity, and as fully as it has under certain special acts .... [T]he reformation 
and correction of a contract is among the landmarks of equitable jurisdiction of courts of chan
cery.” Id. at 99. See also Aetna Constr. Co. v. United States, 46 Ct. Cl. 113 (1911).

47 Tribal litigants scornfully refer to this practice as "Indian giving.”
48 81 Ct. Cl. 101 (1935).
« Act of March 13, 1924, ch. 54, 43 Stat. 21.
5» Act of April 15, 1874, ch. 96, 18 Stat. 28.
61 Treaty With Blackfeet Indians, 11 Stat. 657 (1855).
52 The gratuitous expenditures asserted and allowed as setoffs included expenditures for 

the payment of Indian agents, Indian police, judges, interpreters, maintenance and repairs of 
agency buildings, teachers, and prorated expenses for education of Indian children at various 
educational institutes even though there was no showing that Blackfeet children ever attended 
such schools. 81 Ct. Cl. at 140-41.

JUDGMENTS DECREASED BY SETOFFS

In those cases where Indian tribes were successful in persuading Con
gress to pass jurisdictional acts and where the Court of Claims was able 
to find sufficient authority therein to allow it to examine the claims, at 
least one more serious hurdle impeded the tribal litigants. Most juris
dictional acts directed the court to set-off against any award the gratuitous 
expenditures made by the United States for the benefit of the tribe.4'

The effect of this type of deduction was demonstrated in Blackfeet v. 
United States?*  The Blackfeet Nation, which originally inhabited north
ern Montana, sued under a jurisdictional act which allowed the Court of 
Claims "to consider and determine all legal and equitable claims ... for 
land . . . alleged to have been taken from the said Indians by the United 
States, and also any legal or equitable defenses, set-offs, or counterclaims, 
including gratuities, which the United States may have [had] . . . against 
the said Nations . . . .”49 The court determined that the United States 
through an Act of Congress of 187450 had deprived the tribe, without 
the payment of compensation, of ownership of more than twelve million 
acres of land which had been reserved to the tribe by a treaty of 1855.51 
It found that the tribe was entitled to damages in the amount of 6,130, 
874.88 dollars. But it also determined that the United States was en
titled to setoffs resulting from gratuitous expenditures on behalf of the 
Blackfeet Nation in the amount of 5,508,409-31 dollars,52 thus leaving 
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the Blackfeet Nation with a judgment of 622,465.57 dollars. Similarly, 
in Shoshone Tribe v. United States,“3 the court held the petitioner entitled 
to recover 2,483,467.99 dollars, against which the United States was 
found entitled to setoffs of 1,689,646.50 dollars, leaving a net recovery 
of 793,821.49 dollars.53 54

53 82 Ct. Cl. 23 (1935).
54 Id. at 64. Washakie was the famous chief of the Shoshone Tribe at the time of the treaty. 

The government representatives who negotiated with him arranged that he receive an elegant 
riding saddle as a gift. Members of the Shoshone Tribe still complain that the cost of the sad
dle was deducted as a setoff when recovery was allowed.

55 Hearings on S. 2751 Before the Senate Committee on Indian Affairs, 74th Cong., 1st Sess. 
12-13 (1935) (statement of Mr. Poole).

56 Id. at 12. He also testified that there was "shocking inconsistency in the various hold
ings of the Court of Claims as to what may be deducted from the recovery won by the tribe as 
a gratuity.” Ibid.

5749 Stat. 596 (1935), 25 U.S.C. § 475(a) (1964).
58 Such legislation was considered in virtually every Congress between 1928 and 1946.
59 The Merriam Report of 1928 noted that inequity resulted from handling Indian claims 

by individual jurisdictional acts. Merriam Associates, op. cit. supra note 23, at 806. The 
idea of handling the claims through a special court was contained in the early bills, e.g., S. 3444, 
73d Cong., 2d Sess. (1934); H.R. 7963, 71st Cong., 2d Sess. (1930), but the first bill on 
which hearings were held provided instead for a body to investigate the claims, sift out those 
without merit, and recommend to Congress what action should be taken on those having appar
ent merit, S. 2713, H.R. 7837, 74th Cong., 1st Sess. (1935). This gradually evolved into the 
Indian Claims Commission Act which gives the Commission authority to make final determina-

The practice of allowing such deductions was considered during the 
hearings before the Senate Committee on Indian Affairs in 1935. One 
witness, an assistant solicitor of the Department of the Interior, viewed 
the deductions as being "grossly unfair” to the tribe. He noted that be
tween 1929 and 1935 "in every case but two where the jurisdictional act 
allowed set-off of gratuities and where a recovery [had] . . . been won 
in the court the petition [had] . . . been dismissed because the recovery 
was exceeded by the set-offs.”55 Furthermore, he pointed out that Con
gress not only discriminated by allowing unlimited setoffs in some acts 
and limited setoffs in others, but permitted some tribes to avoid setoffs 
entirely.56 Shortly thereafter, Congress adopted legislation which in
cluded standard setoff provisions in the various jurisdictional acts.57

Indian Claims Commission Act

It was against this background of inequity, inconsistency, and uncer
tainty that Congress beginning in the 1930’s sought to create a uniform 
procedure for handling the claims of all the Indian tribes.58 One ques
tion for Congress during the time it was considering such legislation was 
whether all cases should be instituted in the Court of Claims or referred 
to an administrative agency with limited authority to investigate and make 
recommendations to Congress.59 It compromised by creating an admin
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istrative agency—the Indian Claims Commission—to make final deter
minations on all claims,00 and by granting jurisdiction to the Court of 
Claims to review the Commission’s decisions.01 Furthermore, the deter
mination of questions of law by the Court of Claims was made subject to 
review by the Supreme Court on application for writ of certiorari.02 Un
der the appeal provisions of the act, there have been at least ninety-one 
appeals decided by the Court of Claims.03

COURT OF CLAIMS REVIEW OF COMMISSION DECISIONS

Despite what appears to have been the intention of Congress—to pro
vide a forum in which all Indian claims with merit might be adjudicated 
—the Indian Claims Commission construed its function narrowly. In 
light of this default, a more objective Court of Claims, already seasoned 
in Indian matters, took up the responsibility of achieving the congression
al intent. For example, in Western (Old Settlers) Cherokee Indians v. 
United States,M the first case adjudicated by the Commission, a motion to 
dismiss as res judicata a petition alleging mistake in the writing of a 
treaty05 was granted. On review, the Court of Claims held that its prior 
decision, involving the same parties and the same subject matter, did not

tions subject to review by the Court of Claims. 60 Stat. 1049 (1946), as amended, 25 U.S.C. 
§§ 70-70v (1964).

60 Section 2 of the act set up five categories of wrongs made compensable under its terms: 
(1) claims in law or equity arising under the Constitution, laws, treaties of the 
United States, and Executive orders of the President; (2) all other claims in law or 
equity, including those sounding in tort, with respect to which the claimant would 
have been entitled to sue in a court of the United States if the United States was sub
ject to suit; (3) claims which would result if the treaties, contracts, and agreements 
between the claimant and the United States were revised on the ground of fraud, 
duress, unconscionable consideration, mutual or unilateral mistake, whether of law
or fact, or any other ground cognizable by a court of equity; (4) claims arising from 
the taking by the United States, whether as the result of a treaty of cession or other
wise, of lands owned or occupied by the claimant without the payment for such lands 
of compensation agreed to by the claimant; and (5) claims based upon fair and hon
orable dealings that are not recognized by any existing rule of law or equity.

60 Stat. 1049 (1946), 25 U.S.C. § 70a (1964).
61 The court’s appellate jurisdiction is defined in § 20 of the Indian Claims Commission 

Act. 60 Stat. 1054, 25 U.S.C. § 70s (1964). It provides that the parties may appeal final 
determinations and certain interlocutory determinations of the Commission to the Court of 
Claims, "which Court shall have exclusive jurisdiction to affirm, modify, or set aside such final 
determination.”

62 28 U.S.C. § 1255 (1964).
63 A recent count indicates that there have been thirty applications for certiorari to the 

Supreme Court from these decisions. (Statistics compiled by author.) Only one has been 
granted. Creek Nation v. United States, 370 U.S. 157, rehearing denied, 372 U.S. 354 (1962), 
affirming by an equally divided Court 152 Ct. Cl. 747 (1961).

6-*  1 Indian Cl. Comm’n 1 (1948), rev’d, 114 Ct. Cl. 716 (1949).
65 An alternate allegation that the Government failed to deal fairly and honorably with 

the Indians was also dismissed as res judicata. Id. at 28.
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bar the claim because the Indian Claims Commission Act had created 
causes of action the court did not consider justiciable in the prior action.66

66 114 Ct. Cl. 716 (1949). The Commission later dismissed this case on the merits and 
was affirmed by the court. 124 Ct. Cl. 127, 109 F. Supp. 238 (1953). In another case in
volving the same parties, the court affirmed a Commission ruling upholding the defense of res 
judicata on a claim alleging that the United States had failed to deal fairly and honorably in 
crediting interest payments due under certain treaties. The court held that this issue had been 
litigated under the prior jurisdictional act and could not be tried again on a basis or theory 
different from that asserted in the prior case. Western (Old Settlers) Cherokee Tribe v. United 
States, 116 Ct. Cl. 665, 676, 89 F. Supp. 1006, 1011 (1950). In two later cases the court 
held that although interest as a measure of just compensation had neither been sought nor 
awarded in prior suits in the Court of Claims between the same parties, the petitioners were 
barred from seeking such awards because the court had jurisdiction to award interest for con
stitutional takings and could have determined the issue had it been presented in the earlier 
cases. Assiniboine Tribe v. United States, 128 Ct. Cl. 617, 121 F. Supp. 906 (1954); Black
feet & Gros Ventre Tribes v. United States, 127 Ct. Cl. 807, 119 F. Supp. 161 (1954). Judge 
Madden dissented in both cases, stating that since the jurisdictional acts under which each claim 
had originally been submitted to the Court of Claims were silent on the question of interest 
payments, the court had assumed it had no authority to award interest. The judge reasoned 
that despite a subsequent determination by the Supreme Court that the right to just compen
sation measured by interest arose from a constitutional taking and the court required no special 
authorization to award it, the Indians did not, in fact, have a prior opportunity to submit this 
claim. Id. at 823, 119 F. Supp. at 170, referring to Shoshone Tribe v. United States, 299 U.S. 
476, 497 (1937). See notes 95-104 infra and accompanying text.

87 Pawnee Tribe v. United States, 1 Indian Cl. Comm’n 230 (1950), rev’d, 124 Ct. Cl. 
324, 109 F. Supp. 860 (1953); Osage Nation v. United States, 1 Indian Cl. Comm’n 43 
(1948), wV, 119 Ct. Cl. 592, 97 F. Supp. 381 (1951).

88 119 Ct. Cl. 592,97 F. Supp. 381 (1951).
69 M at 614, 97 F. Supp. at 393.
70 Id. at 602-03, 97 F. Supp. at 386, citing 60 Stat. 1054 (1946), 25 U.S.C. § 70s(b) 

(1964).
71119 Ct. Cl. at 613-14, 97 F. Supp. at 392-93.
72 Id. at 663, 97 F. Supp. at 420.

The Commission dismissed two other early claims on the ground that 
the evidence was inadequate to support the claims alleged.67 The Court 
of Claims, in Osage Nation v. United States,68 proclaimed its intention to 
scrutinize the facts of record on appeals from the Indian Claims Commis
sion.69 It acknowledged that its inquiry under section 20 of the Commis
sion’s enabling act should be ( 1 ) whether the Commission’s findings of 
fact were supported by substantial evidence and (2) whether the Com
mission’s conclusions of law were valid and supported by the findings of 
fact.10 After searching the legislative history of the Indian Claims Com
mission Act and prior judicial determinations to ascertain the agency’s 
obligations, the court concluded that the Commission’s jurisdiction did 
"not embrace matters of a technical or highly specialized character” and 
that the issues brought before it concerned matters in which the court was 
as expert as the Commission.'1 The court then proceeded to undertake 
an exhaustive review of the evidence and reached the conclusion, but
tressed by facts of which it felt it could take judicial notice,72 that the 
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treaty involved should be revised on the ground of unconscionable con
sideration, and remanded the case to the Commission for such revision.'3

73 This case put meaning into the "fair and honorable dealings” clause of section 2 of the 
act. See note 60 supra. The Commission had ruled that the Indians could not plead the same 
facts as proving both mistake (a claim in equity) and unfair and dishonorable dealings (a claim 
not recognized by any rule of law or equity), the theories being inconsistent. Osage Nation 
v. United States, 1 Indian Cl. Comm’n 43 (1948). The court felt that such alternative plead
ing was not only permissible but was advisable because facts which might not establish mistake 
or other bases of relief in law or equity might establish unfair and dishonorable dealings. 119 
Ct. Cl. at 669-71, 97 F. Supp. at 423. It found that the Osage claim based on an agreement 
by which the Osage were to receive $300,000 of the proceeds of the sale of their lands, the bal
ance to be expended for the education of Indians of all tribes, involved both mistake and unfair 
and dishonorable dealings. Id. at 630, 671, 97 F. Supp. at 401, 424. In the course of its re
view, the court noted that the Commission had erred in relying on too few indices in deter
mining the value of the land and that the amount paid by the Government (34c per acre) was 
grossly inadequate. Id. at 666-67, 97 F. Supp. at 421-22. The court defined “unconscionable 
consideration,” one of the grounds for recovery under section 2 of the act, as follows: In the 
absence of actual fraud, "only where the inequality of the bargain is very gross, does disparity 
of price alone justify a conclusion that the consideration was unconscionable. As to what is 
'very gross’ . . . each case must be carefully considered on its own particular facts and circum
stances.” Id. at 666, 97 F. Supp. at 421. Chief Judge Jones, concurring, felt that the majority 
had adopted a scope of review which was unduly broad but that the reversal was justified on 
the basis of unfair and dishonorable dealings. Id. at 673-74, 97 F. Supp. at 425. The Indian 
Claims Commission eventually found the land to have a market value of $1.50 per acre. Osage 
Nation v. United States, 3 Indian Cl. Comm’n 217 (1954).

74 1 24 Ct. Cl. 324, 109 F. Supp. 860 (1953).
75 Id. at 332, 109 F. Supp. at 865.
76 Id. at 335, 109 F. Supp. at 866.
77 Indian Claims Commission Act § 13(b), 60 Stat. 1052 (1946), 25 U.S.C. § 707(b) 

(1964). The court emphasized that Congress expected the act to "reduce the cost to the Gov
ernment of aiding the various tribes” by permitting equitable and complete settlement of Indian 
claims, and that the Commission was, therefore, given broad powers to achieve those ends, con
cluding that § 13(b) was adopted to specifically enhance that policy. 124 Ct. Cl. at 339, 109 
F. Supp. at 869.

78 This included an impressive number of official government documents and correspon
dence beginning with the Lewis and Clark Expedition in 1804 and detailing the history of the 
relations between the Pawnees and the Government until the time of the treaties in question. Id. 
at 342-73, 109 F. Supp. at 870-88.

In Pawnee Tribe v. United States™ the court advanced one step fur
ther along the path it felt Congress had intended. It criticized the Com
mission for making ultimate findings without first making explicit find
ings of primary or evidentiary facts,73 74 75 commenting that the Commission’s 
drawing of inferences from material contained in excerpts without refer
ence to the documents as a whole made its findings “speculative in char
acter.” 76 77 78 Faced, as the Commission had been, with a woefully inadequate 
record, the court pointed out that the enabling legislation contained a 
grant of investigatory power which authorized the Commission to take 
judicial notice of historical facts and official published and unpublished 
government documents in the archives of the various government depart
ments." The court then reviewed the material which it believed the 
Commission should weigh on reconsideration of the claims.''’ Following 
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the taking of additional testimony on remand, the Pawnee Tribe emerged 
with an award of more than 7,325,000.00 dollars.79 If the Court of 
Claims in this and some of the other early appeals had left the interpre
tation and determination of the Indian claims to the process of strictly 
adversary proceedings, it is doubtful whether the Pawnees would have 
been successful to any extent.80 *

79 Pawnee Tribe v. United States, Amended Conclusions of Law and Final Award, Docket 
No. 10, Indian Cl. Comm'n, July 6, 1962.

80 The court has since consistently given effect to the overriding purpose of the Indian 
Claims Commission Act—to provide a forum for all tribal claims. To that end, it has followed 
the liberal principles contained in the Federal Rules of Civil Procedure. The rules of the Indian 
Claims Commission are also based on those rules. Even so, in one case, although it found that 
the parties to the treaty had "recognized title,” see note 28 supra, to an area ceded by the tribe 
under a particular treaty, the Commission dismissed the claim because the petition alleged own
ership by the Indians of a much larger area and failed to specify the treaty of cession. Yankton 
Sioux v. United States, 10 Indian Cl. Comm’n 137 (1962). The Court of Claims reversed and 
remanded the case to the Commission, noting that the allegations included the smaller area for 
which title was proved and that the defendant had no difficulty in answering and defending the 
claim. Yankton Sioux v. United States, 175 Ct. Cl. 564 (1966). Similarly, the court allowed 
the Assiniboine Tribe to intervene in a suit brought by the Blackfeet Tribe even though the 
Assiniboine claim was not asserted prior to the cutoff date for filing claims. Blackfeet & Gros 
Ventre Tribes v. United States, 162 Ct. Cl. 136 (1963). The court reasoned that the Tribe 
had not submitted a new claim but had merely asserted its interest in a pending claim of which 
the defendant had proper notice. Id. at 144.

si 131 Ct. Cl. 593 (1955).
82 See note 28 supra.
83 The Act is limited to claims which arose prior to August 13, 1946. Section 24 author

izes the Court of Claims to hear Indian claims arising thereafter. In one such claim, Tee-Hit- 
Ton Indians v. United States, 348 U.S. 272 (1955), the Supreme Court held that the special 

Another landmark case which had a major impact upon tribal claims 
was Otoe & Missouria Tribe v. United States.31 The claims asserted by 
the Indians were based on allegations that the United States had acquired, 
by payment of "unconscionable consideration” and through negotiations 
which did not measure up to "fair and honorable dealings,” lands to 
which the Indians had held "aboriginal Indian title.” The opinion of 
the Indian Claims Commission was based upon the premise that the In
dian Claims Commission Act provided a remedy for the taking of such 
lands. On appeal, the Department of Justice argued that a taking of 
aboriginal Indian title land by the United States is compensable only 
when Congress expressly authorizes payment for such a taking82 and that 
there was no such authorization in the Indian Claims Commission Act. 
The court, in an opinion by Judge Littleton, reviewed the background 
which led to the enactment of the Indian Claims Commission Act, particu
larly the inclusion in the act of remedies for claims not cognizable in 
courts of the United States under existing rules of law or equity. It con
cluded that Congress had intended the act to cover claims based upon 
aboriginal Indian title.83
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IDENTIFIABLE GROUPS

Section 2 of the Indian Claims Commission Act authorizes suits by 
"any Indian tribe, band, or other identifiable group of American Indians 
... .”84 * 86 One of the difficult problems in interpreting the act has involved 
the meaning of the phrase "other identifiable group.” For example, in 
Thompson v. United States* 0 the Government was sued by a statutory 
group entitled the "Indians of California,”80 for lands in the present state 
of California to which various bands and groups of California Indians 
held Indian title at the time the United States acquired sovereignty over 
the area in 1848. The Indian Claims Commission dismissed the petition 
for lack of jurisdiction on the ground that the "Indians of California” 
were not a single group, had no common claim, and were, therefore, not 
"an identifiable group” within the meaning of the Indian Claims Com
mission Act.87 This interpretation was reversed by the Court of Claims 
which held that Section 2 of the Indian Claims Commission Act was in
tended to cover "any group of American Indians that could be sufficiently 
identified as having by inheritance a claim or claims of the character 
specified,” and that section 10 of the act88 "expressly recognized that there 

remedies created by the Indian Claims Commission Act do not apply to claims brought under 
section 24 of that act.

84 60 Stat. 1050 (1946), 25 U.S.C. § 702 (1964).
83 122 Ct. Cl. 348, cert. denied, 344 U.S. 856 (1952).
86 Before the coming of the Spaniards to California, the area which became the State was 

peopled by a great number of small, independent but sometimes related groups of Indians. The 
influx of white settlers and miners into the area, starting in Spanish times and greatly accel
erated by the discovery of gold in 1849, brought about decimation of the Indian population, 
and a general scattering of survivors resulting in loss of band identity. In 1851 and 1852 the 
United States negotiated eighteen separate treaties with Indian bands of California setting up 
reservations for their exclusive use. These treaties were never ratified. Congress, by Act of 
May 18, 1928, ch. 624, § 2, 45 Stat. 602, vested special jurisdiction in the Court of Claims 
to adjudicate claims arising from the unratified treaties. Because it was then impossible to 
identify the claimants by band affiliation, the act created an entity of class, "Indians of Cali
fornia,” consisting of all Indians living in California in 1852 and their descendants living in Cal
ifornia in 1928 and vested in that entity or class the right to prosecute the claim. The claim 
was successful. Indians of Calif, v. United States, 102 Ct. Cl. 837 (1944). No effort was 
made to determine the descendants of the Indians who had participated in the unratified treaties, 
but offsets calculated on the basis of all funds used for the benefit of all California Indian 
groups were deducted from the award and the balance was authorized to be divided among all 
“Indians of California” as they appeared on a roll. 122 Ct. Cl. at 351-59. The lands involved 
in Thompson were not involved in the 18 unratified treaties and were not considered in the 
special jurisdictional act suit

87 Thompson ex ret. Indians of Calif, v. United States, 1 Indian Cl. Comm’n 358 (1950).
88 60 Stat. 1052 (1946), 25 U.S.C. § 701 (1964). The section provides:

Any claim within the provisions of this chapter may be presented to the Commission 
by any member of an Indian tribe, band, or other identifiable group of Indians as the 
representative of all its members; but wherever any tribal organization exists, recog
nized by the Secretary of the Interior as having authority to represent such tribe, band, 
or group, such organization shall be accorded the exclusive privilege of representing 
such Indians, unless fraud, collusion, or laches on the part of such organization be 
shown to the satisfaction of the Commission.
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would be claims coming before the Commission which could not be pre
sented by a tribe or band having a common claim at the date of the filing 
of the petition.”89 In reversing the Commission, the court asserted that 
Congress, by adding the phrase "other identifiable group,” intended to 
“enlarge the category of groups of Indians entitled to present claims,”90 
not to limit this right to only those groups existing when the claim arose 
and having at the time of suit a common group claim.91

89 1 22 Ct. Cl. at 357. The court further stated that § 10 "permits a representative action 
on behalf of one or more tribes, bands or communities, which may have ceased to exist as such 
tribe or bands, if the individual members or the members of the group can be identified as 
members or descendants of members of a tribe or band previously existing.” Ibid.

99 Id. at 360.
»1 Ibid.
92 122 Ct. Cl. 380, cert, denied, 344 U.S. 856 (1952).
93 Creek Nation v. United States, 1 Indian Cl. Comm’n 546 (1951).
94 1 22 Ct. Cl. at 391. Possibly a finding that the Eastern Creeks had abandoned member

ship in the Creek Nation could have been justified in support of the stand taken by the Creek 
Tribe of Oklahoma, the suing entity.

A similar problem was involved in McGhee v. United States?2 There 
the claim arose out of an injury to the Creek Nation as it existed in 1814. 
During that year, the federal government took steps to move the Creeks 
from their homelands in Georgia and Florida to the Indian Territory, 
which became Oklahoma. Some Creeks refused to move, and their de
scendants became identified as Eastern Creeks. The suit was brought 
by the Creek Nation of Oklahoma. The Eastern Creeks, who had main
tained no political organization, attempted to intervene, but were denied 
intervention by the Commission93 on the ground that they were not an 
"identifiable group of Indians” because the government had always, since 
the relocation of the tribe, recognized the Oklahoma Creeks as the tribal 
entity. The Commission interpreted the motion to intervene as a request 
by the Eastern Creeks that the Commission determine the individual In
dians who might participate in any award, not a "common claim” over 
which the Commission has jurisdiction, but a "common suit for individual 
claims” over which the Commission has no jurisdiction. The Court of 
Claims ruled in favor of the Eastern Creeks94 holding that the claim be
longed to the tribe as it existed at the time the claim arose; that the or
ganized tribe could not prevent the participation by another identifiable 
group having an interest in the claim and that the Eastern Creek group, 
although no longer organized, qualified as such because it was capable of 
being identified.

PAYMENT OF JUST COMPENSATION

On the surface it may seem that Indian tribes have done quite well 
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before the Court of Claims. However, some judicial interpretations have 
prevented the American Indians from collecting what could be considered 
just compensation. For instance, a different result on one issue—whether 
the United States is obligated to pay interest as a measure of just compen
sation on Indian claims—would add more to the tribal treasuries than 
would victory on all other claims combined.

The first cases in which payment of interest was in issue were litigated 
under special jurisdictional acts, and dealt with appropriations of Indian 
lands by the United States. The Court of Claims was confronted with 
this problem in the 1933 case of Creek Nation v. United States?0 which 
involved an 1866 cession to the United States of land previously owned 
in fee simple0'1 by the Creek Nation? ‘ The Government provided a sur
vey to determine the boundary line of the cession, but by error included 
a part of unceded Indian land. As a result of this mistake, the unceded 
land was sold by the United States in 1891. The Creeks brought suit in 
192608 to recover compensation for the appropriated land. The Court of 
Claims held that the Indians should be compensated in an amount equal 
to the value of the land, without interest, as of the date the suit was 
brought." The Supreme Court, in reversing, held that the lands had 
been taken by the sale in 1891, and that just compensation was the value 
of the land at the date of taking plus "such addition thereto as may be re
quired to produce the present [1926, the date of suit] full equivalent of 
that value paid contemporaneously with the taking.”95 96 97 98 99 100 The Court de
termined that a reasonable rate of interest would be an appropriate means 
of ascertaining the amount to be added.101 *

95 77 Ct. Cl. 159 (1933), rev’d, 295 U.S. 103 (1935).
96 The Indians were granted a fee simple patent to the land by the Treaty of Feb. 14, 1833, 

art. Ill, 7 Stat. 419.
97 Treaty With the Creek Nation, June 14, 1866, art. Ill, 14 Stat. 786.
98 Jurisdiction to hear the Creeks’ claim was granted to the Court of Claims by the Act of 

May 24, 1924, ch. 181, 43 Stat. 139.
99 77 Ct. Cl. at 176.
100United States v. Creek Nation, 295 U.S. 103, 111 (1935).
ioi Ibid.
i°2 Shoshone Tribe v. United States, 82 Ct. Cl. 23 (1935), rev’d, 299 U.S. 476 (1937); 

see note 28 supra.
103 82 Ct. Cl. at 90.

Several months later, the Court of Claims again denied an award of 
interest, this time to the Shoshone Tribe, who had held land by recog
nized Indian titled^ The jurisdictional statute did not provide for pay
ment of interest, and the court said that interest was not allowed on any 
claim against the United States unless specifically authorized by statute 
or contract.103 The Supreme Court reversed, however, holding that when 
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would be claims coming before the Commission which could not be pre
sented by a tribe or band having a common claim at the date of the filing 
of the petition.”89 In reversing the Commission, the court asserted that 
Congress, by adding the phrase "other identifiable group,” intended to 
"enlarge the category of groups of Indians entitled to present claims,”90 
not to limit this right to only those groups existing when the claim arose 
and having at the time of suit a common group claim.91
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ship in the Creek Nation could have been justified in support of the stand taken by the Creek 
Tribe of Oklahoma, the suing entity.

A similar problem was involved in McGhee v. United States?2 There 
the claim arose out of an injury to the Creek Nation as it existed in 1814. 
During that year, the federal government took steps to move the Creeks 
from their homelands in Georgia and Florida to the Indian Territory, 
which became Oklahoma. Some Creeks refused to move, and their de
scendants became identified as Eastern Creeks. The suit was brought 
by the Creek Nation of Oklahoma. The Eastern Creeks, who had main
tained no political organization, attempted to intervene, but were denied 
intervention by the Commission93 on the ground that they were not an 
"identifiable group of Indians” because the government had always, since 
the relocation of the tribe, recognized the Oklahoma Creeks as the tribal 
entity. The Commission interpreted the motion to intervene as a request 
by the Eastern Creeks that the Commission determine the individual In
dians who might participate in any award, not a "common claim” over 
which the Commission has jurisdiction, but a "common suit for individual 
claims” over which the Commission has no jurisdiction. The Court of 
Claims ruled in favor of the Eastern Creeks94 holding that the claim be
longed to the tribe as it existed at the time the claim arose; that the or
ganized tribe could not prevent the participation by another identifiable 
group having an interest in the claim and that the Eastern Creek group, 
although no longer organized, qualified as such because it was capable of 
being identified.

PAYMENT OF JUST COMPENSATION

On the surface it may seem that Indian tribes have done quite well 
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before the Court of Claims. However, some judicial interpretations have 
prevented the American Indians from collecting what could be considered 
just compensation. For instance, a different result on one issue—whether 
the United States is obligated to pay interest as a measure of just compen
sation on Indian claims—would add more to the tribal treasuries than 
would victory on all other claims combined.

The first cases in which payment of interest was in issue were litigated 
under special jurisdictional acts, and dealt with appropriations of Indian 
lands by the United States. The Court of Claims was confronted with 
this problem in the 1933 case of Creek Nation v. United States?” which 
involved an 1866 cession to the United States of land previously owned 
in fee simple^ by the Creek Nation.95 96 97 The Government provided a sur
vey to determine the boundary line of the cession, but by error included 
a part of unceded Indian land. As a result of this mistake, the unceded 
land was sold by the United States in 1891. The Creeks brought suit in 
192698 to recover compensation for the appropriated land. The Court of 
Claims held that the Indians should be compensated in an amount equal 
to the value of the land, without interest, as of the date the suit was 
brought.99 The Supreme Court, in reversing, held that the lands had 
been taken by the sale in 1891, and that just compensation was the value 
of the land at the date of taking plus "such addition thereto as may be re
quired to produce the present [1926, the date of suit] full equivalent of 
that value paid contemporaneously with the taking.”100 The Court de
termined that a reasonable rate of interest would be an appropriate means 
of ascertaining the amount to be added.101

95 77 Ct. Cl. 159 (1933), rev’d, 295 U.S. 103 (1935).
96 The Indians were granted a fee simple patent to the land by the Treaty of Feb. 14, 1833, 

art. Ill, 7 Stat. 419.
97 Treaty With the Creek Nation, June 14, 1866, art. Ill, 14 Stat. 786.
98 Jurisdiction to hear the Creeks’ claim was granted to the Court of Claims by the Act of 

May 24, 1924, ch. 181, 43 Stat. 139.
99 77 Ct. Cl. at 176.
100 United States v. Creek Nation, 295 U.S. 103, 111 (1935).
101 Ibid.
102 Shoshone Tribe v. United States, 82 Ct. Cl. 23 (1935), rev’d, 299 U.S. 476 (1937); 

see note 28 supra.
i" 82 Ct. Cl. at 90.

Several months later, the Court of Claims again denied an award of 
interest, this time to the Shoshone Tribe, who had held land by recog
nized Indian title™2 The jurisdictional statute did not provide for pay
ment of interest, and the court said that interest was not allowed on any 
claim against the United States unless specifically authorized by statute 
or contract.103 The Supreme Court reversed, however, holding that when 
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there is "an appropriation of property within the meaning of the Fifth 
Amendment . . . the right to interest or a fair equivalent, attaches itself 
automatically to the right to an award of damages.”104

104 Shoshone Tribe v. United States, 299 U.S. 476, 497 (1937).
io» 115 Ct. Cl. 463, 87 F. Supp. 938 (1950), rev’d, 341 U.S. 48 (1951).
106 The Tillamooks were given the right to receive compensation for the taking of their 

original Indian title in Alcea Band of Tillamooks v. United States, 103 Ct. Cl. 494, 59 F Supp. 
934 (1945), aff’d, 329 U.S. 40 (1946). The interest issue was not raised in that case.

i°7 115 Ct. Cl. at 518, 87 F. Supp. at 954.
108 United States v. Alcea Band of Tillamooks, 341 U.S. 48 (1951). See also Assiniboine 

Tribe v. United States, 128 Ct. Cl. 617, 121 F. Supp. 906 (1954); Blackfeet & Gross Ventre 
Tribes v. United States, 127 Ct. Cl. 807, 119 F. Supp. 161 (1954).

109 341 U.S. at 49. The Court reasoned that Indians holding land by original Indian title 
were subject to the Government’s power to extinguish their right of occupancy, and, therefore, 
a United States taking was not a violation of the fifth amendment. See note 28 supra.

no Miami Tribe v. United States, 150 Ct. Cl. 725, 743-44, 281 F.2d 202, 212-13, cert, 
denied, 366 U.S. 924 (I960) (interest received for Government’s compensation to fraudulent 
claimants to Miami Tribe membership); Sioux Tribe of the Lower Brule v. United States, 
9 Indian Cl. Comm’n 540 (1961), aff’d, 161 Ct. Cl. 413, 315 F.2d 378, cert, denied, 375 
U.S. 825 (1963) (interest included for a fifth amendment appropriation of land).

in 157 Ct. Cl. 134, 301 F.2d 667 (1962).
n2 Id. at 141, 301 F.2d at 670.
113 Pawnee Tribe v. United States, 8 Indian Cl. Comm’n 648, 755-56 (I960). A similar 

"purchase” was involved in Uintah & White River Bands v. United States, 139 Ct. Cl. 1, 9, 
152 F. Supp. 953, 958 (1957), but the award of interest was specifically provided for in the 
jurisdictional act.

Finally, in Alcea Band of Tillamooks v. United States™5 which in
volved original Indian title™5 the Court of Claims followed the Supreme 
Court rulings in Creek and Shoshone. The court determined the date of 
taking and awarded interest from that date as a measure of just compen
sation.10' But the Supreme Court reversed,108 holding that a fifth amend
ment taking was not involved,109 and that the jurisdictional act did not 
contain the necessary authorization for payment of interest. Thus, the 
principle was established that interest was not to be included as just com
pensation for the appropriation of land held by original Indian title. This 
brought unhappiness to the many tribes who had been hopeful that they 
would receive some compensation for the delay in payment, such as in
terest on their old claims. Under the Indian Claims Commission Act, 
however, except for two cases,110 the Indians have failed to receive inter
est for several different reasons. In Pawnee Tribe v. United States,111 
interest was not awarded since the suit was held to involve a "purchase,” 
not a taking.112 The court reached this determination even though the 
Commission had found that the loss of land resulted from an erroneous 
omission by the United States, that the "sale” was involuntary, and that 
the consideration provided by Congress sixteen years after the omission 
was "unconscionable.”113
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Another case, Confederated Salish & Kootenai Tribes of the Flathead 
Reservation v. United States,114 115 involved the Government’s use of tribal 
funds for a purpose for which the Government was bound by treaty to 
use its own funds. The petitioners contended that this was a fifth amend
ment taking. The court held that the wrongful use of tribal money was 
not a "taking”; it was a breach of the treaty promise, a taking away of 
contractual rights, not property rights,113 and thus interest was not in
cluded in the damages.

114 175 Ct. Cl. 451, cert, denied, 385 U.S. 921 (1966).
115LZ. at 462, citing Choctaw Nation v. United States, 91 Ct. Cl. 320, 402 (1940), cert, 

denied, 312 U.S. 695 (1941). Compare Rogue River Tribe v. United States, 105 Ct. Cl. 495, 
64 F. Supp. 339 (1946). In addition to claiming a fifth amendment taking, petitioners in 
Flathead argued that the general law governing Indian tribal funds under the control of the 
Government required that all such funds be deposited in the federal treasury at interest, and 
that the funds would have earned interest had they not been diverted. The court, however, 
held that the statute which authorized the diversion of the funds amended the general law by 
eliminating the diverted funds from its coverage. This left no statutory basis entitling peti
tioners to interest on their award.

110 119 Ct. Cl. 592, 97 F. Supp. 381 (1951).
117 Id. at 672, 97 F. Supp. at 424. The distinction between the lack of a contract provision 

for an award of interest referred to in this case and the conversion of a contractual right, as 
opposed to a property right, referred to in the discussion of Confederated Salish & Kootenai is 
to be noted. See text accompanying notes 114-15 supra.

ns 143 Ct. Cl. 534, 544, 163 F. Supp. 603, 610 (1958).
H9 60 Stat. 1049 (1946), 25 U.S.C. § 70a (1964).
120 No. 5-64, Ct. a, July 15, 1966.

In Osage Nation v. United States,116 a case in which the Indians were 
entitled to judgment on the basis of either a "revised” treaty or unfair and 
dishonorable dealings, the court refused to provide interest as a measure 
of just compensation, noting that neither theory presented a fifth amend
ment taking and that there was no contractual provision for an award of 
interest.11' Later, in United States v. Kiowa, Comanche & Apache 
Tribes,118 the court interpreted and followed Osage as an unqualified 
holding that interest may not be assessed on awards arising from revision 
of a treaty or agreement or under the fair and honorable dealings clause 
of Section 2 of the Indian Claims Commission Act.119 It made no at
tempt to determine whether there was a contractual basis for awarding 
interest.

In Nez Perce Tribe v. United States120 the tribe sought a revision of 
an agreement on the ground of unconscionable consideration. Interest 
was claimed as compensation on the ground that the agreement directed 
that the consideration be placed in a trust fund which paid five per cent 
interest for the benefit of the tribe; and that this provision was applicable 
not only to the consideration paid under the agreement, but also to the 
additional sum which would have been paid if the agreement were revised 
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to provide for adequate consideration. Even though the court agreed that 
the compensation was unconscionable and that the difference in price 
probably would have been deposited in the trust fund, it held itself bound 
by the "well established” rule that "interest does not run on claims 
against the United States unless there is an express statutory or contract 
provision to the contrary or unless there is a showing of delay in payment 
for lands 'taken’ in contravention of the Fifth Amendment.”121 The re
sult, of course, is that a tribe is found, in 1966, to have been deprived of 
the use of a sum of money due to unconscionable conduct by the United 
States, yet it is unable to recover damages for the deprivation of the use 
of the money since 1894. At best, the result is only partial relief for the 
wrongs committed.

121 Id. at------ .
122 60 Stat. 1055 (1946), as amended, 70 Stat. 624 (1956), as amended, 75 Stat. 92 

(1961), 25 U.S.C. § 70v (1964).
123 Memorandum From Indian Claims Commission to Senate Committee on Interior and 

Insular Affairs, Aug. 11, 1966.

Future of Indian Claims

The Indian Claims Commission Act, as it was passed in 1946, pro
vided for a five-year period during which claims might be filed and a 
five-year period thereafter during which all claims would be finally ad
judicated. Congress has twice amended the act to provide additional 
time to complete the involved claims.122 Statistical data recently supplied 
by the Indian Claims Commission to the Senate Committee on Interior 
and Insular Affairs shows that of approximately 850 claims filed with 
the Commission by 1951, 123 claims have been dismissed, 92 have been 
decided in favor of the tribes, 25 are in the advanced stages of decision 
making, 19 are on appeal before the Court of Claims, approximately 50 
have seen very little activity, and more than 250 are in various stages of 
trial.123

The history of our Government’s treatment of the indigenous Ameri
cans has been one of gradual progress. Congress enacted special jurisdic
tional acts which varied in substantial respects. Those acts provided 
limited relief and were subjected to narrow construction. Congress then 
created an expert administrative agency to finally decide the claims. The 
Court of Claims was designated an appellate court in a field in which it 
had developed considerable expertise over several decades. Progress has 
been made but considerable work remains before the time-worn Indian 
tribal claims will be finally adjudicated.
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1 28 U.S.C. § 1491 (1964). The court exercises its jurisdiction to review invalid dis

charges only when a discharged serviceman asserts a claim for the pay he would have earned 
under statute had not his tour of duty been illegally aborted. See Meador, Judicial Determina
tions of Military Status, 72 Yale L.J. 1293, 1299 (1963).

2E.g., 37 U.S.C.A. §§ 201-09, 301-09 (Supp. 1966).
3 See Meador, supra note 1, at 1299-
4 Harmon v. Brucker, 355 U.S. 579 (1958); Murray v. United States, 154 Ct. Cl. 185 

(1961); Clackum v. United States, 148 Ct. Cl. 404, 296 F.2d 226 (I960); Egan v. United 
States, 141 Ct. Cl. 1, 158 F. Supp. 377 (1958).

5 See Shaw v. United States, 174 Ct. Cl. 899, 357 F.2d 949 (1966); Meador, supra note 
1, at 1299-1303.

G Shaw v. United States, supra note 5, at 903, 357 F.2d at 953.
7 Thompson v. United States, 156 Ct. Cl. 158 (1962); Brown v. United States, 143 Ct. Cl.

Limiting discussion to two types of military pay cases, the author 
presents an abstract survey of important Court of Claims decisions in a 
statutorily complex area of administrative law. Mr. Harmel first ex
amines invalid discharge cases, distinguishing the treatment of court- 
martial and noncourt-martial discharges. In conclusion he discusses de
termination of amount of pay based on both rank and longevity of 
service.

Invalid Discharges

JURISDICTION OF THE COURT AND SCOPE OF REVIEW

The jurisdiction of the Court of Claims to review invalid discharges 
is incidental to its statutory authority to adjudicate "any claim against the 
United States either founded upon the Constitution, or any Act of Con
gress, or any regulation of an executive department . . . -”* 1 Claims for 
active-duty or retirement pay, for example, are founded upon acts of Con
gress2 and, in determining such claims, the court has the inherent power 
to decide all issues relating thereto, including the validity of a discharge.3 
Its jurisdiction is not affected by its lack of remedial authority to order 
the cancellation of the discharge or the restoration of the individual to 
his rank.4 Thus the important question in these cases is the court’s scope 
of review.5 When the determination of the claim for pay involves setting 
aside a court-martial sentence, the scope is quite limited.6 On the other 
hand, when the claim involves setting aside an administrative action or 
military-review-board decision, the court will review for arbitrariness, 
capriciousness, failure to adhere to regulations, lack of substantial evi
dence to support the administrative action, and errors of law generally.7

529
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Invalid Discharges in Court-Martial Cases

In court-martial cases the court limits the exercise of its jurisdiction 
to determining whether the sentence is void for lack of jurisdiction in the 
court-martial? Accordingly, the court simply ascertains whether the 
court-martial had jurisdiction over the person* 9 or the subject matter.

605, 607 (1958); Furlong v. United States, 138 Ct. Cl. 843, 152 F. Supp. 238 (1957); Gir- 
ault v. United States, 133 Ct. Cl. 135, 135 F. Supp. 521 (1955).

s Shaw v. United States, 174 Ct. Cl. 899, 903, 357 F.2d 949, 953 (1966).
9 See Hooper v. United States, 164 Ct. Cl. 151, 326 F.2d 982, cert. denied, 377 U.S. 977 

(1964), where it was held that a retired naval officer was subject to the jurisdiction of a court- 
martial. Retired officers are still members of the military or naval forces. Lemly v. United 
States, 109 Ct. Cl. 760, 763, 75 F. Supp. 248, 249 (1948). The court-martial, however, has 
no jurisdiction over civilian employees of the armed forces or dependents of military personnel. 
Kinsella v. United States ex rel. Singleton, 361 U.S. 234 (I960); Graham v. Hagan, 361 U.S. 
278 (1960); McElroy v. United States ex rel. Guagliardo, 361 U.S. 281 (I960); Reid v. 
Covert, 354 U.S. 1 (1957).

10 Clackum v. United States, 148 Ct. Cl. 404, 296 F.2d 226 (I960) (denial of due pro
cess); Shapiro v. United States, 107 Ct. Cl. 650, 69 F. Supp. 205 (1947) (denial of right 
to counsel).

11 Ibid.-, see Griffiths v. United States, 145 Ct. Cl. 669, 172 F. Supp. 691, cert, denied, 361 
U.S. 865 (1959); Denton v. United States, 144 Ct. Cl. 840, cert, denied, 361 U.S. 821 (1959); 
Krivoski v. United States, 136 Ct. Cl. 451, 145 F. Supp. 239, cert, denied, 352 U.S. 954 
(1956).

12 Shaw v. United States, 174 Ct. Cl. 899, 357 F.2d 949 (1966).
13 Johnson v. United States, 150 Ct. Cl. 747, 280 F.2d 856 (I960), cert, denied, 365 U.S. 

882 (1961).
14 United States v. Simpson, 10 U.S.C.M.A. 229 (1959).
15 Shaw v. United States, 174 Ct. Cl. 899, 357 F.2d 949 (1966); Narum v. United States, 

151 Ct. Cl. 312, 287 F.2d 897 (I960), cert, denied, 368 U.S. 848 (1961); Graham v. United 
States, 136 Ct. Cl. 324 (1956), cert, denied, 353 U.S. 917 (1957).

16 Shapiro v. United States, 107 Ct. Cl. 650, 69 F. Supp. 205 (1947).

A court-martial will also be set aside if it violates a constitutional 
right.10 Some cases have involved the denial of the assistance of counsel 
guaranteed by the fifth amendment.11 Other cases have mainly involved 
a denial of due process. For example, the court has found due process 
lacking where the court-martial presumed that a naval disbursing officer 
was guilty of embezzlement and had the burden of proving how the 
money was lost, although he had shown that he was not negligent or at 
fault in any way.12 In another case,13 however, the court did not find a 
lack of due process when a reduction in grade was added administratively 
to the court-martial sentence. This was contrary to a decision of the 
United States Court of Military Appeals that such administrative action 
was invalid as a judicial act which increased the sentence.14

If the court finds jurisdiction, it will not determine whether the court- 
martial committed error.15 Accordingly, the court will not evaluate evi
dence on nonjurisdictional issues, but it will do so to determine the juris
dictional question.16 However, if the jurisdictional issue turns on facts 



1966] Military Pay Cases 531

evaluated by the military with care, the court will not invalidate the court- 
martial.11 And although the court does not consider itself bound by a de
cision of the United States Court of Military Appeals, it will consider 
such a decision a factor in determining whether to exercise its jurisdic
tion.17 18

17 See Begalke v. United States, 148 Ct. Cl. 397, 286 F.2d 609, cert, denied, 364 U.S. 
865 (I960), where the court stated: "We find no basis in the record that plaintiff was not 
accorded a full and fair hearing by the court-martial on his objections now presented. In such 
a situation we do not re-examine the conclusion of the court-martial.” Id. at 403, 286 F.2d 
at 610.

18 Shaw v. United States, 174 Ct. Cl. 899, 357 F.2d 949 (1966); Begalke v. United States, 
supra note 17.

19 The service is bound by its own regulations which are its law. Failure to comply is 
error of law. Vitarelli v. Seaton, 359 U.S. 535, 546-47 (1959); Service v. Dulles, 354 U.S. 
363 (1957); Barnes v. United States, 163 Ct. Cl. 321, 327 (1963). Examples of such regu
lations are those requiring the service both to notify the individual of its intention to discharge 
and to give him an opportunity to answer, see Smith v. United States, 155 Ct. Cl. 682 (1961) 
(Bureau of Personnel Manual c. 10310); prohibiting discharges for the individual’s acts in a 
previous enlistment period, Murray v. United States, 154 Ct. Cl. 185 (1961) (A.F. Reg. 
39-10); requiring a medical-survey-board evaluation on a discharge for unsuitability if a 
mental or physical disability may be the unsuitability, Sofranoff v. United States, 165 Ct. Cl. 
470 (1964) (Marine Corps Manual 5 10275); prohibiting trial by court-martial when the 
individual has been tried in a civil court for the same offense, Middleton v. United States, 170 
Ct. Cl. 36 (1965) (Bureau of Personnel Manual c. 10312); prohibiting a board of inquiry 
from considering reasons other than those contained in the notice to the member for the pro
posed dismissal, Cole v. United States, 171 Ct. Cl. 178 (1965) (A.F. Reg. 36-2); and requir
ing a faculty board to consist of a minimum of three eligible voters, Henderson v. United States, 
175 Ct. Cl. 690 (1966) (A.F. Reg. 11-1).

20 Cole v. United States, 171 Ct. Cl. 178 (1965); Egan v. United States, 141 Ct. Cl. 1, 158 
F. Supp. 377 (1958). The burden of proof is on the plaintiff. Jackson v. United States, 156 
Ct. Cl. 183, 297 F.2d 939 (1962), petition for cert, dismissed, 372 U.S. 950 (1963); Peter
son v. United States, 155 Ct. Cl. 159, 292 F.2d 892 (1961); Mercereau v. United States, 155 
Ct. Cl. 157 (1961).

21 McMullen v. United States, 100 Ct. Cl. 323 (1943), cert, denied, 321 U.S. 790 (1944).
22 Motto v. United States, 172 Ct. Cl. 192, 348 F.2d 523 (1965).
23 156 Ct. Cl. 183, 297 F.2d 939 (1962). The Supreme Court granted certiorari, 371

Invalid Discharges in Cases Not Involving Court-Martials

If a discharge is not predicated on court-martial proceedings, the scope 
of review is much broader. The court will invalidate the discharge for 
error of law such as the failure to comply with the service regulations.19 
The court will also invalidate a discharge if the determination upon which 
it is based is arbitrary, is not supported by substantial evidence, or is lack
ing in due process.20 In one case, a discharge, issued as a result of a con
viction in a civil court which was subsequently reversed, was not con
sidered automatically invalidated by the reversal.21 But the court has 
held such a discharge to be a nullity if the Secretary of the service has 
approved a correction-board finding declaring the discharge void.22 On 
the other hand, the court did not invalidate such a discharge in Jackson 
v. United States23 where at the time his case was before the correction 
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board the testimony indicated that the plaintiff was unfit for reinstate
ment. In that case the plaintiff had been discharged pursuant to a regu
lation which required the dismissal of members of the service sentenced 
by a civil court to imprisonment for more than one year. The discharge, 
however, was made without awaiting final determination of the case on 
appeal, which resulted in a reversal of the conviction. This regulation 
was considered reasonable in the light of the circumstance that the appeal 
was not adjudicated for a year and a half and upon the Government’s 
explanation that failure of the service to act promptly might have con
stituted a waiver of its right to discharge.* 24 25

U.S. 900 (1962), but, upon stipulation of the parties, a judgment was entered on behalf of 
plaintiff in the Court of Claims, 156 Ct. Cl. 188 (1963), and the petition for certiorari was 
dismissed, 372 U.S. 950 (1963).

24 156 Ct. Cl. at 186, 297 F.2d at 940.
25 Sofranoff v. United States, 165 Ct. Cl. 470 (1964) (Marine Corps’ failure to follow 

regulations invalidated discharge).
26 Grant v. United States, 162 Ct. Cl. 600 (1963). The dicta in Grant and Sofranoff as 

to the punitive effect of a less than honorable discharge are clearly inconsistent. In Grant, it 
was stated that a general discharge under honorable conditions does not deprive the individual 
of any governmental benefits provided for recipients of honorable discharges and that any re
sulting difficulties in obtaining employment do not make the discharge punitive in nature. 
Id. at 609-10. In Sofranoff, it was said that such a discharge stigmatizes the ex-serviceman, 
robs him of his good name, and injures his economic and social potential. 165 Ct. Cl. at 478.

27E.g., 37 U.S.C. § 232(e) (1964): "AU members of the uniformed services when on 
the active list, when on active duty . . . shall be entitled to receive the basic pay of the pay grade 
to which assigned.” See Garner v. United States, 161 Ct. Cl. 73 (1963); Murray v. United 
States, 154 Ct. Cl. 185 (1961); Clackum v. United States, 148 Ct. Cl. 404, 296 F.2d 226 
(I960). The discharge is a complete nullity, in fact as well as in character. Middleton v. 
United States, 170 Ct. Cl. 36 (1965).

The court has indicated that a general discharge under honorable 
conditions (for unfitness), given on the basis of an alleged criminal act, 
denied by the individual who requested but was not accorded a court- 
martial hearing, is punitive and may not be issued administratively.“’ On 
the other hand, the court has held that such a discharge is not punitive 
and may be issued administratively when the individual admits the per
formance of the alleged criminal act and does not request a court- 
martial.26

RELIEF GRANTED BY THE COURT FOR INVALID DISCHARGES

When the court invalidates a discharge, judgment is usually rendered 
for active-duty pay and allowances from the date of the invalid discharge, 
on the theory that the active-duty status has never been terminated in ac
cordance with law and carries with it the statutory rights to monetary 
benefits.27 Such pay and allowances are for a period terminating on the 
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date specified in the orders for the tour of active duty,26 or if the tour of 
active duty is indefinite, on the date of a valid order.28 29

28 Murray v. United States, 154 Ct. Cl. 185, 191 (1961).
29 Garner v. United States, 161 Ct. Cl. 73 (1963). An attempt to antedate a subsequent 

discharge to the time of an invalid discharge is ineffective to prevent recovery to the date of 
the subsequent discharge. Shapiro v. United States, 107 Ct. Cl. 650, 69 F. Supp. 205 (1947). 
If the subsequent discharge is entirely invalid, the court will grant recovery to the date of 
judgment. Motto v. United States, 172 Ct. Cl. 192, 348 F.2d 523 (1965).

30 Clackum v. United States, 148 Ct. Cl. 404, 410, 296 F.2d 226, 229 (I960); Appell v. 
United States, 130 Ct. Cl. 671 (1955).

31 See Merriott v. United States, 163 Ct. Cl. 261 (1963), cert, denied, 519 U.S. 838 
(1964) (discharge of reservists a certainty at end of war).

32 Smith v. United States, 145 Ct. Cl. 104, 170 F. Supp. 639 (1959). There is dictum, 
however, to the effect that if the court-martial reviewing authority has no statutory power to is
sue such an order, it would constitute an invalid administrative attempt to modify a judicial de
cision. Boruski v. United States, 140 Ct. Cl. 1, 6, 155 F. Supp. 320, 324 (1957). But see 
Johnson v. United States, 150 Ct. Cl. 747, 280 F.2d 856 (I960), cert, denied, 365 U.S. 882 
(1961). The court held that an administrative reduction in rank, added to a court-martial 
sentence, is a valid exercise of executive power.

33 Smith v. United States, 155 Ct. Cl. 682 (1961).
34 Motto v. United States, 172 Ct. Cl. 192, 200, 348 F.2d 523, 527 (1965).
35 See Boruski v. United States, 140 Ct. Cl. 1, 155 F. Supp. 320 (1957).
36 Ibid.
37 Egan v. United States, 141 Ct. Cl. 1, 20, 158 F. Supp. 377, 388 (1958).

The mere fact that the Secretary could have released the individual 
on valid grounds does not defeat his claim for pay.30 However, if it ap
pears that he would have been released from the service on other grounds, 
the court will not grant relief.31 The court has also denied relief when 
a reviewing authority, in reversing a court-martial decision, substitutes a 
retroactive, valid discharge for the invalid one; such action is effective to 
terminate the active-duty status retroactively and no pay is recovered.32

The period of active duty which has been illegally terminated by the 
invalid discharge may be sufficient to entitle the claimant to receive, in 
addition to active-duty pay for the period, retainer (retired) pay com
mencing at the end of the period.33 With the active-service credit to 
which he is entitled, he may also receive readjustment pay.34 35 36 Allow
ances may include clothing, quarters, rations, travel, leave, and muster- 
ing-out pay.3a Promotions which might have been received during the 
illegally terminated period are considered too speculative to include in 
the determination of the amount of pay due,30 but the court did recognize 
a promoted status where the order of promotion had been issued and was 
later withdrawn for the same error that brought the illegal discharge.37

Determination of Amount of Pay

RANK AS A FACTOR IN THE AMOUNT OF PAY

The principal factors in the determination of the amount of active
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duty or retired pay are rank and longevity of service. Questions of what 
rank governs in the computation of pay most often occur in the determi
nation of retirement pay. Is it the temporary or permanent rank of the 
member of the service? Is it the rank in which he is performing active 
duty at the time of retirement or a higher rank held in which he may 
or may not have performed active duty? In Tracy v. United States?9, for 
example, the court interpreted "rank . . . held ... at the time of retire
ment” under Section 402(d) of the Career Compensation Act of 1949'*' ’ 
to mean the officer’s permanent reserve rank rather than the temporary 
rank in which he actively served at the time of retirement. The Govern
ment argued that the alternate proviso in section 402(d) which author
ized computation of pay upon a higher temporary rank held previous to 
retirement and in which the officer had served satisfactorily,38 39 40 impliedly 
excluded computation upon a permanent rank held previously and in 
which the officer had not served at all. The majority of the court, how
ever, reasoned that when the statute spoke of "rank” in some places and 
"temporary rank” in others, "rank” meant permanent rank and that it 
did not require actual service in such permanent rank. It further pointed 
out that in the promotion proviso of section 402(d)41 the retirement pay 
was based upon a higher rank than that in which the officer had served.42 43

38 136 Ct. Cl. 211, 142 F. Supp. 943 (1956).
39 Ch. 681, 63 Stat. 818 (now 10 U.S.C. § 1372(1) (1964)). Pursuant to § 402(d) 

the plaintiff was to receive disability-retirement pay computed on the basic pay of the rank 
held by him at the time of his retirement.

40 Ch. 681, 63 Stat. 818 (now 10 U.S.C. § 1372(2) (1964)).
41 Ch. 681, 63 Stat. 818 (now 10 U.S.C. § 1372(3) (1964)). The section authorized 

computation of disability-retirement pay upon the basic pay of the rank to which an officer 
would have been promoted if the physical disability entitling him to retirement was found to 
exist "as a result of a physical examination given in connection with effecting” the promotion.

42 136 Ct. Cl. at 214, 142 F. Supp. at 945.
43 130 Ct. Cl. 776, 128 F. Supp. 155 (1955).
44 Ch. 681, 63 Stat. 829.
45 Ch. 681, 63 Stat. 818 (now 10 U.S.C. § 1372(2) (1964)); see text accompanying 

note 40 supra.

In contrast to this decision interpreting section 402(d), which re
lated to disability-retirement pay, Cairnes v. United States wherein the 
court construed Section 511 of the Career Compensation Act of 1949,44 
applied to longevity retirement. That provision authorized members 
theretofore retired for reasons other than physical disability to have their 
pay computed upon the highest rank satisfactorily held whether tempo
rary or permanent. The court compared the section 511 words "satis
factorily held” with the phrase "served satisfactorily in such higher rank” 
in the alternate proviso of section 402(d) ,45 which two sections were said 
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to be in pari material Accordingly, under section 511, a member who 
had "served satisfactorily” in a temporary higher grade could compute his 
retirement pay upon such grade.4.

The meaning of "temporary rank” under section 402(d) was held, in 
Kimberly v. United States?2 not to include a brevet rank, awarded for 
special diplomatic purposes. In two other cases the rank of brigadier 
general, in which state National Guard adjutant generals had served, was 
held to be a "temporary rank” on the ground that when they left office, 
the rank terminated and they reverted to their permanent rank.46 47 48 49

46 130 Ct. Cl. at 780, 128 F. Supp. at 157.
47 The plaintiffs, however, were precluded from receiving retirement pay based on their 

higher temporary ranks since they had never actively served in them. Id. at 780-81, 128 F. 
Supp. at 157-58.

48 119 Ct. Cl. 805, 97 F. Supp. 710 (1951).
49 Grahl v. United States, 167 Ct. Cl. 80, 336 F.2d 199 (1964); Grayson v. United States, 

137 Ct. Cl. 779, 149 F. Supp. 183 (1957). The statute involved in these cases was Section 
203(a) of the Army and Air Force Vitalization and Retirement Equalization Act of 1948, 
as amended, 10 U.S.C. § 3963 (1964), which granted retirement in the highest temporary 
grade served satisfactorily on active duty.

In Shanley v. United States, 122 Ct. Cl. 692 (1951), the court interpreted Section 3 of 
the Act of Jan. 12, 1923, ch. 25, 42 Stat. 1131, to provide that service in a higher temporary 
rank at the time of retirement entitled the member to retired pay based upon such rank. The 
Comptroller General had interpreted the statute to mean that retirement pay could be based 
only upon permanent rank.

56 Ch. 681, 63 Stat. 818 (now 10 U.S.C. § 1372(3) (1964)).
51 See Clark v. United States, 151 Ct. Cl. 601 (I960); Fredrickson v. United States, 133 

Ct. Cl. 890, 138 F. Supp. 265 (1956); Leonard v. United States, 131 Ct. Cl. 91 (1955).
52 1 45 Ct. Cl. 513, 172 F. Supp. 439 (1959).
53 155 Ct. Cl. 345 (1961).

Section 402(d) of the Career Compensation Act of 194950 author
ized the computation of disability retirement pay upon the rank to which 
a member would have been promoted if the physical disability entitling 
him to retirement was found to exist "as a result of a physical examina
tion given in connection with effecting” the promotion.51 52 53 In Williams v. 
United States?2 the disability was found in a routine physical examination 
not for the purpose of promotion, but the court held there was a suffi
cient connection with effecting the promotion when a selection board 
considered the medical findings in its proceedings. In Brandt v. United 
States?2 however, no connection was found when, at the time of his se
lection for promotion, the plaintiff was hospitalized because of a disabil
ity discovered in a routine examination, the medical findings not having 
been brought to the attention of the selection board.

Eligibility for the promotion under the section 402(d) proviso was 
required to be based on cumulative years of service or years of service in 
rank, grade, or rating. The promotion of a specified number of Marine 
Corps majors pursuant to a directive to select from among the "most sen
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ior officers” of that grade, was held by the court to comply with the 
statute because "most senior officers” meant the officers with the most 
years of service.54 The Act of March 4, 1911,55 56 57 provided that a naval 
officer, found incapacitated in a physical examination for promotion and 
retired for disability, should be retired with the rank of seniority. The 
Court of Claims held that this statute was not applicable to an ensign 
who had served only two years in that rank because he was entitled to 
the rank of seniority, lieutenant, junior grade, only after three years of 
service in the lower rank.06

54 Ferguson v. United States, 155 Ct. Cl. 693 (1961).
55 Ch. 239, 36 Stat. 1267.
56 Bienvenu v. United States, 150 Ct. Cl. 763, 280 F.2d 822 (I960).
57 Directive Issued by Adjutant General of Army, Dec. 13, 1945, cited in Caddington v. 

United States, 147 Ct. Cl. 629, 630, 178 F. Supp. 604, 605 (1959). The terminal-leave 
promotion policy provided for one-grade promotions for certain qualified officers.

58 Ibid.
59 152 Ct. Cl. 334 (1961).
«0 147 Ct. Cl. 629, 178 F. Supp. 604 (1959).
61 146 Ct. Cl. 211, 173 F. Supp. 619 (1959).
62 Ch. 735, 45 Stat. 735.
63 Ch. 681, 63 Stat. 818 (now 10 U.S.C. § 1372(1) (1964)).
6i 157 Ct. Cl. 784, 303 F.2d 939 (1962).
«5 157 Ct. Cl. 791, 303 F.2d 943 (1962).

At the conclusion of World War II, terminal-leave promotions were 
conferred on Army Reserve officers who complied with stated require
ments of length of service in grade and of efficiency rating.07 The regu
lation incorporating the promotion policy prohibited- promotions retro
active to before the date of the promulgation of the policy.58 59 * The court 
applied this restriction in Carter v. United States'*'"  where the claimant had 
been released two months prior to the promulgation of the policy. It 
distinguished Caddington v. United States6" since in that case the officer 
was entitled to his promotion apart from the terminal-leave promotion 
policy, and Darby v. United States61 on the ground that the officer’s rec
ord in that case was corrected to show that he was promoted during ter
minal leave.

The Tyson-Fitzgerald Act of May 24, 1928,62 granted to emergency 
(nonregular) World War I officers disabled in line of duty during their 
service with not less than thirty per cent disability, retirement with the 
rank held at the time of discharge from commissioned service. The 
question arose as to whether such officers who were given higher rank 
subsequent to discharge and prior to May 24, 1928, were entitled, under 
Section 402(d) of the Career Compensation Act of 1949,63 * * to pay based 
on higher rank "held at the time of retirement.” In Broche v. United 
States61 and McGrath v. United States6" the court held that they were 
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not so entitled because the 1928 act provided specifically for retirement 
with the rank held at their discharge from commissioned service.00 Three 
earlier cases0' were distinguished on the ground that the officers there 
involved moved to a retired status from an active one and were "re
retired” at the time they held their higher rank.

Concept of Re-Retirement

The amount of retirement pay in a number of cases has been de
pendent upon the interpretation of the phrases "heretofore retired” and 
"hereafter retired” as they appear in various statutes. The Pay Readjust
ment Act of 1942,08 for example, granted to officers who were "here
after retired under any provision of law” and who had served prior to 
November 12, 1918, retirement pay computed at seventy-five per cent 
of their base pay at the time of their retirement. The court has held 
that officers were, under certain circumstances, "hereafter retired” with
in the meaning of the statute, although they had been initially retired 
prior to the statute.09 In these cases, the officers had been retired for 
disabilities prior to the statute; had been recalled to active duty and sus
tained additional disabilities; and, after the statute, had appeared before 
retiring boards and were again retired for their additional disabilities un
der Section 4 of the Act of June 29, 1943-'" In Gordon v. United 
States?1 the court reached the same result with an officer who had been 
retired for longevity prior to the Pay Readjustment Act of 1942, had 
been recalled to active duty, and subsequent to the act, had been returned 
to his inactive-retired status without additional retirement proceedings. 
The court declared that the return to retired status from active duty con
stituted a "re-retirement.”66 67 68 69 70 71 72

66 The plaintiff in Broche contended that the computation of his retirement pay was changed 
in 1949 by Section 402 (d) of the Career Compensation Act as interpreted by the court in the 
cases cited in note 67 infra. 157 Ct. Cl. at 790, 303 F.2d at 942; see notes 38-42 supra and 
accompanying text.

67 Budd v. United States, 141 Ct. Cl. 123, 158 F. Supp. 712 (1958); Lowell v. United 
States, 141 Ct. Cl. Ill, 158 F. Supp. 704 (1958); Tracy v. United States, 136 Ct. Cl. 211, 
142 F. Supp. 943 (1956).

68 Ch. 413, § 15, 56 Stat. 367.
69 Danielson v. United States, 121 Ct. Cl. 533, 102 F. Supp. 575 (1952); Carroll v. United 

States, 117 Ct. Cl. 53, 81 F. Supp. 268 (1948).
70 Ch. 178, 57 Stat. 249. Both petitioners were found to have met the requirements of § 

4, which provided: "Any officer on the retired list placed thereon by reason of physical dis
ability shall, if he incurs additional physical disability while serving under a temporary ap
pointment in a higher grade, be promoted on the retired list to such higher grade . . . .”

71 134 Ct. Cl. 840, 140 F. Supp. 263 (1956).
72 Id. at 845, 140 F. Supp. at 266. The re-retirement concept has been reaffirmed in many 

cases. E.g., Menocal v. United States, 157 Ct. Cl. 252, 300 F.2d 920 (1962); Gardner v. 
United States, 156 Ct. Cl. 488 (1962); Carhart v. United States, 146 Ct. Cl. 479 (1959);
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YEARS OF SERVICE AS A FACTOR IN THE AMOUNT OF PAY

Along with rank, the number of years of service is a major factor in 
determining the amount of pay, and the re-retirement concept has also 
had an important role in determining years of service. Section 402(d) 
of the Career Compensation Act of 194973 provides that disability-retire
ment pay is computed on the basis of basic pay at the time of retirement. 
Under the concept of re-retirement, the basic pay at the time of retire
ment was that which the individual was receiving when he was released 
from active duty and returned to retired status after the Pay Readjust
ment Act of 1942. Pursuant to the terms of that act, his basic pay in
cluded a credit for inactive service on the retired list.74 75 Therefore, under 
section 402(d), the individual’s disability-retirement pay was computed 
on a base-pay factor which included years of inactive service."’

Field V, United States, 141 Ct. Cl. 312, 158 F. Supp. 580, cert, denied, 357 U.S. 926 (1958); 
Sherfey v. United States, 141 Ct. Cl. 307, 157 F. Supp. 936, cert, denied, 357 U.S. 926 (1958). 
The concept has been applied to enlisted men as well as to officers. See, e.g., Seliga v. United 
States, 137 Ct. Cl. 710, 149 F. Supp. 211 (1957).

78 As amended, 10 U.S.C. § 1372(1) (1964).
74 Pay Readjustment Act of 1942, ch. 413, § 1, 56 Stat. 359, as amended, ch. 669, § 1, 56 

Stat. 1037.
75 Heinlein v. United States, 151 Ct. Cl. 593 (I960); Phelan v. United States, 146 Ct. Cl. 

218 (1959); Travis v. United States, 137 Ct. Cl. 148, 146 F. Supp. 847 (1956). If the in
dividual was not recalled to active duty after the 1942 act and thus was not re-retired, he did 
not, under § 402(d), receive credit for years of inactive service on the retired list because his 
basic pay at the time of his retirement had not included such credit. Austin v. United States, 
161 Ct. Cl. 723 (1963).

76 Seliga v. United States, 137 Ct. Cl. 710, 149 F. Supp. 211 (1957); Bailey v. United 
States, 134 Ct. Cl. 471, 146 F. Supp. 483 (1956).

77 Ch. 681, 63 Stat. 808.
78 Jones v. United States, 152 Ct. Cl. 793, 289 F.2d 825 (1961).
78 Ch. 413, 56 Stat. 368, Menocal v. United States, 157 Ct. Cl. 252, 300 F.2d 920 (1962). 

This fourth paragraph of Section 15 of the Pay Readjustment Act of 1942 was one of three 
provisions of that act which was not repealed by the Career Compensation Act of 1949, ch. 
681, § 531(b) (34), 63 Stat. 839.

80 Ch. 413, § 15, 56 Stat. 368.

While members of the service re-retired for physical disability have 
been held entitled to credit for inactive retired service,76 Section 202(b) 
of the Career Compensation Act of 19497' expressly precluded the use 
of inactive-duty time to increase the retired pay of members of the service 
re-retired for longevity.78 However, if an officer had served prior to 
November 12, 1918, he received credit for inactive retired service under 
Section 15 of the Pay Readjustment Act of 1942.79

To receive the benefits for World War I service under the Pay Read
justment Act of 1942, it was necessary to have been re-retired after the 
act as an officer, not as an enlisted man,80 and a number of cases have 
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dealt with this question. In Jones v. United States?1 it was held that an 
enlisted man, retired prior to the Pay Readjustment Act, recalled to active 
duty in enlisted status, promoted to officer rank under the Temporary 
Promotions Act of 1941,81 82 and re-retired subsequent to the Pay Read
justment Act, was not an officer on re-retirement because the Tempo
rary Promotions Act provided that the promotion expired on release.83 84 85 86 
Similarly, a promotion under the Act of May 7, 1932,81 did not make the 
individual an officer because it conferred only honorary rank and the 
statute prohibited active-duty pay in the rank.80 However, when an en
listed man received a permanent promotion to commissioned service 
while on the retired list and he was subsequently re-retired as an officer, 
he was held entitled to the benefits of the Pay Readjustment Act.80

81 151 Ct. Cl. 119, 282 F.2d 906 (I960), cerA denied, 365 U.S. 880 (1961).
82 Ch. 320, 55 Stat. 603. This act established machinery by which the armed services 

could temporarily advance personnel to officer rank when and as needed during wartime.
83 Ch. 320, § 10, 55 Stat. 605 (1941).
84 Ch. 171, 47 Stat. 150. The act ordered that certain warrant officers and enlisted men 

should be advanced in rank on the retired list to the highest rank held by them in World War 
I. But it provided further that no increase in active or retired pay should result from the act.

85 Denny v. United States, 162 Ct. Cl. 640, cert, denied, 315 U.S. 952 (1963).
86 Hoag v. United States, 162 Ct. Cl. 198 (1963), interpreting the Act of Feb. 21, 1946, 

ch. 34, § 10(a), 60 Stat. 28.
87Ch. 690, § 202, 52 Stat. 1178 (now 10 U.S.C. § 6330(d) (1964)).
88 Ch. 681, 63 Stat. 829.
89 Johnson v. United States, 153 Ct. Cl. 593, 289 F.2d 829 (1961).
90 Bailey v. United States, 158 Ct. Cl. 387 (1962). The distinction between computation 

and eligibility arises from the fact that for the purpose of computation, § 511(b) defines ac
tive service as "service . . . while on the active list or on active duty," obviously precluding 
constructive service, whereas, in the definition of eligibility, the requirement is the completion 
of years of service as required by existing law.

91 161 Ct. a. 689 (1963).

When an individual is discharged at the convenience of the service, 
prior to the end of a tour of duty for a definite period, he is generally 
given a credit for the full period. The portion of the tour in which he 
did not serve is considered "constructive service,” and is usually provided 
for by statute. For example, the Naval Reserve Act of 1938s' provided 
that four years of service credit would be given enlisted men whose en
listments were terminated within three months of the expiration of their 
four-year enlisted period. Credit for this constructive service has been 
permitted under Section 511 of the Career Compensation Act of 194988 
in determining eligibility for longevity-retirement pay89 but not for the 
purpose of computing retirement pay.90 91

The distinction between the determination of years of service for pur
poses of eligibility and of computation was again illustrated in Akol v. 
United States?1 which involved full-year credit for active service when 
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such service was performed in excess of one half year. It was held that 
the credit was not authorized in determining the twenty years of active 
service required to decide eligibility for disability-retirement pay with 
less than thirty per cent disability under Section 402(f) of the Career 
Compensation Act of 1949,82 although it was authorized in computing 
the amount of retirement pay under section 402(d).92 93

92 Ch. 681, 63 Stat. 820 (now 10 U.S.C. § 1210(d) (1964)). The act authorized in
creased disability pay computed under a method provided by § 402(d) if the serviceman met 
its requirements, one of which was twenty years of active service.

93 Ch. 681, 63 Stat. 818 (now 10 U.S.C. §§ 1210, 1401 (1964). The court in Akol 
decided that this section only provided credit for fractions of one-half year or more for compu
tation of pay when retired with thirty per cent or more disability.
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1 A comprehensive statement is supplied to Congress on the first day of each session, as 
required by 28 U.S.C. § 791(c) (1964). That statement contains a listing of all judgments 
rendered by the court for the year ending September 30th, the amount thereof, the parties in 
whose favor rendered, and a brief synopsis of the nature of the claims.

2 The jurisdiction of the court in all listed categories is established by 28 U.S.C. § 1491 
(1964) with the exception of patent, 28 U.S.C. § 1498 (1964); congressional reference, 28 
U.S.C. § 1492 (1964); original jurisdiction in Indian affairs, 28 U.S.C. § 1505 (1964); and 
appellate jurisdiction in Indian affairs, 60 Stat. 1054 (1946), as amended, 25 U.S.C. § 705 
(1964). In addition to the listed categories, the Court of Claims has original jurisdiction over 
several other types of claims. See 28 U.S.C. §§ 1494-97, 1499 (1964). These are very 
specific in nature and consist of cases involving unsettled accounts, damages for unjust con
victions, disbursing officers’ claims, and oyster growers’ claims arising from dredging opera
tions.

Provided the would-be appellee consents to such an appeal, the court has appellate juris
diction under the Federal Tort Claims Act. 28 U.S.C. § 1504 (1964). The only such appeal 
ever filed was summarily dismissed on the ground that the appellee had not so consented.

s 370 U.S. 530 (1962).

General Docket of the Court of Claims

The annual statistical report of the general docket of the United States 
Court of Claims for the court year ending September 30, 1966, is set 
forth as Table A.* 1 An examination of this table shows that, while there 
are 11 categories of cases, 6 comprise better than 90 per cent of the court’s 
current work load.2 These are tax (34 per cent), contract (22 per cent), 
civilian pay (13 per cent), service pay (8 per cent), patent (6 per cent), 
and transportation (11 per cent). Five years ago the percentages were 
28 per cent, 23 per cent, 10 per cent, 14 per cent, 4 per cent, and 12 
per cent, respectively.

Table A also provides a comparison of the court’s docket on Septem
ber 30, 1966, with its docket on September 30, 1965. There has been a 
10 per cent increase in filings during the past four years: 423 in 1962, 
as compared with 466 for 1966. Despite this constant increase, the court 
has made substantial progress in eliminating the backlog created by gov
ernmental activities stemming from World War II and the Korean 
conflict. While there were 1,677 pending cases on the docket in 1962, 
that figure was reduced to 1,308 by 1966.

The number of pending cases in the congressional reference category 
has also declined in recent years. This has been the direct result of the 
Supreme Court’s decision in Glidden Co. v. Zdanok? which held that 
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the Court of Claims was created pursuant to Article III of the Constitu
tion and thus questioned the court’s jurisdiction over cases in which its 
decisions are merely advisory in nature. The court, while continuing to 
dispose of those referred cases in which substantial proceedings had al
ready taken place, has not accepted any additional reference cases since 
Glidden?

All of the claims which come to the court do so after consideration 
at the agency or departmental level. While not a prerequisite to suit, 
many of the claims have been considered and denied by the Comptroller 
General.■’ The only notable exceptions would be the patent and taking- 
of-property claims in which resort to the court may come following a 
mere denial of a claim without extensive proceedings at the administra
tive level.0

COMMISSIONERS’ docket

All cases, except those on the appellate docket, are referred to one 
of the court’s fifteen trial commissioners shortly after filing.1 Absent 
the filing of a dispositive motion as defined in rule 12(a) of the court’s 
rules,4 5 6 * 8 the case remains on the commissioners’ docket until the filing of a 
report pursuant to rule 57(a). However, a case may be returned to a 
commissioner for further proceedings where the issue of the amount of 
recovery remains or the case is not completely disposed of on motion. 
While the filing of a dispositive motion serves to place the case on the 
judges’ docket, in many instances the dispositive motion is referred to a 
commissioner pursuant to rule 54(b) for a report as provided in rule 
55(b). Such a case is on the judges’ docket, since the final disposition of 
the motion requires action by the judges of the court, but it is a case re
quiring the commissioner’s attention. To this extent there is an over
lapping of the two dockets.

4 But see Act of Oct. 15, 1966, 28 U.S.C.A. § 1492 (Supp. 1966). Under these amend
ments, reference cases will be handled by the commissioners of the court and not by the judges. 
For a detailed discussion of this legislation see Jacoby, Recent Legislation Affecting the Court 
of Claims, 55 Geo. L.J. 397 (1966).

5 The Comptroller General may also refer claims filed with his office to the court. 28 
U.S.C. § 2510 (1964); see Imondi v. United States, 120 Ct. Cl. 602 (1951).

6 For a discussion of taking cases see Pittie, Suits Against the United States for Taking 
Property Without fust Compensation, 55 Geo. L.J. No. 4 (1966).

1 For a discussion of the commissioner system see Evans, Current Procedures in the Court 
of Claims, 55 Geo. L.J. 422 (1966).

8 CT. Cl. R. 12(a) defines dispositive motions to include motions for judgment on the 
pleadings, for dismissal, for summary judgment, and motions asserting defenses based on lack 
of jurisdiction.

All rule references are to the Court of Claims Rules, as revised April 1, 1964, unless other
wise indicated, which can be found in 28 U.S.C. App. (1964) and in 16 SUP. CT. DIGEST 605 
(1957, Supp. 1966).
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A fair indication of the status of the commissioners’ docket at the 
end of each court year can be obtained by taking the total of cases pend
ing on the court’s general docket as shown in Table A, 1,292, and sub
tracting therefrom the total on the judges’ docket, 264, which gives an 
approximate figure of 1,028 cases pending on the commissioners’ docket 
as of September 30, 1966. This is still an approximation, since where 
two or more cases have been consolidated, they are carried on the judges’ 
docket as one case, whereas in Table A each petition is included sepa
rately.

judges’ docket

The filing of a commissioner’s report pursuant to rule 57(a) of the 
court’s rules, a dispositive motion as defined in rule 12(a), or an appeal 
from the Indian Claims Commission as provided in rule 87, serves to 
place a case on the judges’ docket.9 After briefing pursuant to rule 58, 
or the filing of a commissioner’s recommendation on a dispositive motion 
pursuant to rule 55(b) and further briefing if desired, the case may be 
disposed of by being placed on one of the judges’ monthly calendars for 
argument and submission.10 Table B contains a statistical breakdown of 
the judges’ docket for the past three years, as distinguished from the 
court’s general docket as shown in Table A.

9 Where two or more cases have been consolidated, they are represented as one case on 
the judges’ docket.

10 Rule 65 provides that a case is ready for placement on one of the judges’ monthly cal
endars for argument and submission to the judges of the court when the time for briefing has 
ended. Counsel are notified approximately one month prior to the scheduled date of argu
ment. Cases may, of course, be submitted without argument, as provided in rule 65(e), and 
motions may be disposed of in chambers under rule 65(b)(2).

11 See generally Wilkinson, Indian Tribal Claims Before the Court of Claims, 55 Geo. 
LJ. 511 (1966).

APPEAL DOCKET

The court’s appellate practice is confined to review of decisions, 
both final and interlocutory, of the Indian Claims Commission, and as 
Table A indicates, the number of such appeals constitutes only a very 
small percentage of the court’s business. These cases appear in Table A 
under the designation "Indian.”11

Time Required for Disposition

A question frequently raised is what time is required to prosecute a 
case through the Court of Claims. As to a particular case at time of 
filing, it is impossible to give a specific answer. Should no factual dis-
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pute be present, the case is susceptible to disposition on summary judg
ment.12 An examination of the cases which reached the judges’ monthly 
calendars during the 1965-1966 term shows that of the 85 motion cases,13 
the majority, 45, were cases filed in 1964 and 1965. Of those which re
quired trials, the majority, 53 of 101, had been filed during the 1961- 
1963 period. Of course, the attention which counsel on both sides are 
able to devote to a particular case, the complexity of the issues, and the 
extent of pretrial and discovery proceedings are prime factors in deter
mining the length of time required for disposition.

12 Ct. Cl. R. 64.
18 Motion cases are those in which the judge must rule only upon a motion as distinguished 

from those cases which have been tried before a commissioner and are ready for determination 
on the merits.

14 28 U.S.C.A. §§ 171, 175 (Supp. 1966). With the additional judges and the use of 
panels, it is expected that within the foreseeable future the court will eliminate the time lag 
between completion of briefing and calendaring. In-chambers disposition of motions cases 
and requests for review of commissioners’ rulings on procedural motions under rule 55(a)(3) 
without calendaring will also be substantially reduced. Although not reflected under "cham
bers disposition” in the judges’ docket summaries, Table B, the requests for review on proce
dural matters are substantial in number, with 52 having been acted upon during the year 
ending September 30, 1966.

15 See 28 U.S.C. § 1346 (1964). The district court jurisdiction, except in tax cases, is 
limited to claims of $10,000 or less. Authority for the transfer of cases between the Court of 
Claims and the district courts is provided in 28 U.S.C. §§ 1406(c), 1506 (1964).

The development of administrative and public law during recent years 
has served to increase the nature and quality of the administrative consid
eration of claims against the Government. The trend has been to pro
vide adversary hearings of a quasi-judicial nature at the departmental 
level. This has afforded a greater opportunity for settlement short of 
resort to the court. Concurrent with this, however, is the result that in 
recent years a greater percentage of cases reaching the court are of the 
"hard core” variety involving difficult questions of law and requiring 
lengthy trials with larger records.

As previously indicated, the court, despite an increase in filings during 
recent years, has made substantial progress in reducing the number of 
cases pending. This is not to say that the court is current in all respects, 
or that efforts to improve in this regard are not being made. Under 
recent legislation, the number of judges has been increased from five to 
seven with authority being granted for the court to sit in panels of three.14

Concurrent Jurisdiction with the District Courts

Concurrent jurisdiction with the United States district courts exists 
in many of the categories listed in Table A,15 but with the exception of 
tax cases, no worthwhile statistical comparison exists. The district court
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statistics,16 while providing figures as to the number of civil cases in 
which the United States appears as a defendant, makes no distinction be
tween suits under the Tucker Act1' and those under other statutes which 
subject the United States to suits in the district courts.18 19 Except for the 
tax suits, it may safely be assumed that the great majority of the Tucker 
Act suits come to the Court of Claims.

16 These figures are published each year in the Annual Report of the Director of the Ad
ministrative Office of the United States Courts, required by 28 U.S.C. § 604(a)(3) (1964) 
to be submitted to the annual meeting of the Judicial Conference of the United States.

17 Ch. 359, 24 Stat. 505 (1887), as amended (codified in scattered sections of 28 U.S.C.).
18E.g., Federal Tort Ciaims Act, ch. 753, 60 Stat. 842 (1946) (codified in scattered sec

tions of 28 U.S.C.).
19 Figures on file with the Litigation Control Unit, Tax Division, Department of Justice.
20 For discussions of tax litigation in the Court of Claims see Miller, Tax Litigation in 

the United States Court of Claims, 55 Geo. L.J. 454 (1966); Pavenstedt, The United States 
Court of Claims as a Forum for Tax Cases, 15 Tax L. Rev. 201 (1959-1960) (comparison 
with tax litigation in district courts).

21 28 U.S.C. §§ 1503, 2508 (1964).
22 Table C does not present a complete picture of amounts which may be recovered. Fre

quently tax cases are settled with a payment made to the plaintiff, although of record the case 
appears as one which was dismissed by stipulation or on motion by the plaintiff. This is 
possible because as a prerequisite to a tax suit under the Tucker Act, the tax, as assessed, must 
first be paid. Therefore, at the time suit is filed, the Government has the amount claimed in 
its possession, and the Commissioner of Internal Revenue has at his disposal a fund from 
which he may draw any interest which might be due. In other Tucker Act suits, a settlement 
usually requires the entry of a money judgment by the court so that plaintiff may receive pay
ment.

23 28 U.S.C. § 2517 (1964).

As for the tax refund cases, a comparison of Court of Claims figures 
with those provided by the Tax Division of the Department of Justice10 
shows that for the year ending June 30, 1966, 1,369 such suits were filed 
in the 91 district courts as compared with 132 in the Court of Claims. 
Judgments for taxpayers in the two courts during that period totaled 26.5 
million dollars in the district courts and 13-9 million dollars in the Court 
of Claims.20

The Court’s Judgments

Should the United States prevail in a case, the end result is, of course, 
a dismissal of the petition. Should the plaintiff prevail, a money judg
ment is entered in its favor. Recovery by the United States by way of 
counterclaim is also possible21 and not altogether uncommon. Of the 
477 petitions disposed of during the court year ending September 30, 
1966, 328 were dismissed, and judgment was entered for the plaintiffs 
in 149. Table C is a listing of the total amount awarded by the court 
to both plaintiffs and Government during each of the last ten years.22

Provision for the payment of the court’s money judgments in plain
tiffs’ favor is provided by statute.23 In nontax cases where the amount 
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is 100,000 dollars or less, payment is obtained by lodging the transcript 
of judgment with the General Accounting Office which has at its disposal 
a fund from which payment is promptly made;24 where the judgment is 
in excess of 100,000 dollars, the transcript of judgment is filed with the 
Treasury Department for inclusion in a deficiency or supplemental ap
propriation request to Congress.25 Payments of judgments in tax cases 
are made when the clerk submits a certified copy of the judgment order 
to the Tax Division of the Department of Justice. Tax recovery includes 
interest,26 whereas interest is generally provided in the court’s judgments 
in the taking of property cases, not as interest itself, but as part of just 
compensation under the fifth amendment.27 Interest is similarly recov
erable in patent cases as part of "reasonable and entire compensation.”28 
Interest is not allowed in any of the judgments in the other types of 
cases within the court’s jurisdiction because of statutory prohibition.29 
Nor is it the practice of the court to award costs in any of its cases.30 
Where, on the other hand, the United States receives a money judgment 
by way of counterclaim, it may proceed to execution on the judgment by 
filing it in the appropriate United States district court.31

2< 70 Stat. 694 (1956), as amended, 31 U.S.C. § 724a (1964).
25 42 Stat. 21 (1921), as amended, 31 U.S.C. § 14 (1964).
26 28 U.S.C. § 2411 (1964).
27 E.g., Jacobs v. United States, 290 U.S. 13 (1933); Phelps v. United States, 274 U.S. 

341 (1927); United States v. Thayer-West Point Hotel Co., 329 U.S. 585 (1947) (dictum). 
For a discussion of interest payments in cases involving the taking of Indian lands see Wilkin
son, supra note 11, at 524-28.

28 28 U.S.C. §§ 1498(a), (b) (1964). In construing the predecessor to the current section, 
Act of July 1, 1918, ch. 114, 40 Stat. 705, the Supreme Court held that "entire” compensation 
includes interest. Waite v. United States, 282 U.S. 508 (1931); accord, Fauber v. United 
States, 112 Ct. Cl. 302, 81 F. Supp. 218 (1948), cert, denied, 337 U.S. 906 (1949).

29 28 U.S.C. § 1216(a) (1964). Where review is granted by the Supreme Court follow
ing the entry of a money judgment against the United States, the plaintiff is entitled to interest 
at the rate of four per cent per annum, running from the date of filing of the transcript of the 
judgment with the Treasury Department or GAO to the date of affirmance. 28 U.S.C. § 
2516(b) (1964) (Treasury); 70 Stat. 694 (1956), as amended, 31 U.S.C. § 724a (1964) 
(GAO).

30 But see Act of July 18, 1966, 28 U.S.C.A. § 2412 (Supp. 1966), amending 60 Stat. 
843 (1964). For a discussion of this amendment see Jacoby, supra note 4, at 405-11.

31 28 U.S.C. § 2508 (1964).
32 This table, as well as Tables E and F, reflect activity on the court’s certiorari docket 

foe the period of July 1, 1956, through June 30, 1966, and, except for Table F, treat only 
petitions on cases from the court’s general jurisdiction docket.

The Court of Claims as a Court of Last Resort

While the Court of Claims is a court of original jurisdiction, there is 
little question that, as a practical matter, it is also a court of last resort 
in the great majority of the cases litigated before it. Table D32 shows 
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that during the past ten years the Supreme Court has granted review 
only twenty-three times in cases under the Court of Claims’ general juris
diction. This represents a very small percentage when compared with 
the 4,864 petitions filed during the same period.

Decisions by the Court of Claims are final and binding on claimants 
and on the United States,33 subject to review by the Supreme Court of 
the United States on petition for writ of certiorari.34 Review is also avail
able should the court invalidate an act of Congress for unconstitution
ality35 36 or certify a question of law to the Supreme Court for instructions.30 
An example of review by the former procedure is nonexistent and the 
latter has not been utilized for many years.37 38 Where the court first de
cides the question of liability, leaving for determination in further pro
ceedings the amount of recovery, the dissatisfied party has an election of 
petitioning for certiorari within ninety days of the decision on liability 
or within ninety days of the entry of the money judgment.33

33 28 U.S.C. § 2519 (1964), United States v. O’Grady, 89 U.S. (22 Wall.) 641 (1874).
34 28 U.S.C. § 1255(1) (1964). The petition for writ of certiorari must be filed within 

ninety days "after the entry of judgment or decree,” although any Justice, "for good cause 
shown,” may grant a sixty-day extension. 28 U.S.C. § 2101 (c) (1964). When a motion for 
reconsideration is timely filed, the time within which to file for certiorari does not commence 
until the disposition of that motion. United States v. Adams, 383 U.S. 39, 41-42 (1966), 
and cases cited therein at 41 n.l. This would probably not be true where a motion pursuant 
to rule 69(b), the counterpart of Fed. R. Civ. P. 60(b) is involved. See Note on Fed. R. Civ. 
P. 60(b), 28 U.S.C. App. at 6229. (1964).

The procedure in applying for certiorari is in SUP. Ct. R. 19-27 and in CT. Cl. R. 71. 
While rule 71 provides for a designation of those portions of the record desired, the general 
practice is merely to file an application requesting a certification of the record, in which 
event the record certified is comprised of those items specifically mentioned in rule 71(d), 
together with the exhibits and transcript of the testimony if desired.

35 28 U.S.C. § 1252 (1964).
36 28 U.S.C. § 1255(2) (1964).
37 This is not to say, however, that the court has never invalidated an act of Congress. 

See, e.g., Steinberg v. United States, 143 Ct. Cl. 1, 163 F. Supp. 590 (1958) (invalidating act 
denying pensions to employees invoking fifth amendment). For a situation where the court 
certified a question of law, see Williams v. United States, 289 U.S. 553 (1933) (salary of 
judge subject to Economy Act of 1932).

38 This is so despite the court’s use of language on determinations of liability that "judg
ment is entered to that effect.” The use of this phrase was instituted in concurrence with the 
December 2, 1957, revision of the court’s rules wherein old rule 38(c), present rule 47(c)(2), 
was amended to provide that "the judgment on the question of the right to recover shall be 
final, subject to proceedings had under Rules 68 and 69,” which provide for such matters as 
motions for reconsideration and new trial relief from judgment. This rule amendment and 
decision language were adopted to compel a party desiring so to move on the liability issue to 
do so within the required time following the liability determination rather than after the 
entry of the money judgment. The adoption of this practice raised a question whether a party 
desiring certiorari on the liability issue was likewise required to file within ninety days of the 
date of the liability determination. The language in FTC v. Minneapolis-Honeywell Co., 344 
U.S. 206 (1952), seemed to require a filing. The question was resolved in United States v. 
Carlo Bianchi & Co., 373 U.S. 709 (1963). The Government filed a petition for certiorari 
within ninety days of the court’s entry of a money judgment. The petition was directed to 
the liability issue which had been decided more than three years earlier. Although the plain
tiff properly raised the issue of timeliness, the Government’s petition was granted. For a re-
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Table D shows, as might be expected, that the Government is much 
more selective in its certiorari practice than are the claimants, filing only 
21 petitions between 1956 and 1966 while claimants filed 311. The 
table further indicates that the Government has experienced more suc
cess in obtaining review: 12 of its 21 petitions were granted as compared 
with 11 out of 311 for the claimants. The record of both parties in 
securing reversal, however, is fairly close, as indicated by Table E.

Table F provides a breakdown by case category of the Supreme 
Court’s disposition of petitions for certiorari from the Court of Claims 
during the same period. Of the five petitions granted in the tax category, 
all represented decisions in conflict with the United States circuit courts 
of appeals, and of the five, two were affirmed and three reversed. In all 
categories, should certiorari be granted, the odds heavily favor reversal— 
of the 24 petitions granted, 17 were reversed, 4 affirmed, 2 dismissed by 
stipulation, and 1 is pending.

cent case where certiorari was granted following a determination of liability, but prior to the 
entry of a money judgment, see United States v. Adams, 383 U.S. 39 (1966) .



Table A
REPORT OF THE UNITED STATES COURT OF CLAIMS FOR THE 

COURT YEAR ENDED SEPTEMBER 30, 1966
Pending
Sept. 30, 

1965 Filed Disposed

Pending
Sept. 30,

1966
Petitions Plaintiffs Petitions Plaintiffs Petitions Plaintiffs Petitions Plaintiffs

Cases other than class cases 1,238 1,605 443 667 455 530 1,226 1,742
1 Class cases _ .. 71 6,836 17 917 22 2,084 66 5,669

Appeals from the Indian Claims
Commission 16 16 12 12 12 12 16 16

Totals 1,325 8,457 4722 1,596 489 2,626 1,308 7,427

Cases other than class cases:
Service pay 90 90 36 36 35 35 91 91
Civilian pay . 94 94 59 59 44 44 109 109
Congressional 8 8 0 0 4 4 4 4
Contract 312 316 85 139 110 111 287 344
Indian - - 7 7 0 0 1 1 6 6
Patent 87 89 13 13 23 24 77 78
Property ( taken ) _ . 54 326 19 35 23 53 50 308
Tax .. . _ . 464 544 132 277 152 190 444 631
Transportation 84 93 89 98 35 40 138 151
Japanese Relocation Program _ . 2 2 0 0 2 2 0 0
Miscellaneous 36 36 10 10 26 26 20 20

1 Class Cases:
Civilian pay _ . 50 2,854 17 917 11 208 56 3,563
Service pay 19 2,447 0 0 11 1,876 8 571
Indian 2 1,535 0 0 0 0 2 1,535

Appeals from Indian Claims
Commission 16 16 12 12 12 12 16 16

1 Multiple-plaintiff petitions.
2 Of the total number of petitions filed 6 were reinstated by order of the court or of the Supreme Court.
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Table B
JUDGES’ DOCKET SUMMARIES

1963-1964*

Majority Opinions Rendered: 142

Pending
Oct. 1, 
1963

Filed Disposed: 247 Pending
Oct. 1, 
1964

Chambers Calendar

241 317 67 180 311

1964-1965*

Pending
Oct. 1, 
1964

Filed Disposed: 293 Pending
Oct. 1, 
1965

Chambers Calendar

311 286 103 190 304

Majority Opinions Rendered: 188

1965-1966*

Pending
Oct. 1, 
1965

Filed Disposed: 335 Pending
Oct. 1, 
1966

Chambers Calendar

304 295 138 197 264

Majority Opinions Rendered: 195

October 1 through September 30.
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Table C

JUDGMENTS

Year*

• Ending September 30th of each year.
1 Offset or counterclaim.

1957 ________________________________

1958 _______________________________

1959 _______________________________

1960 _______________________________

1961  

1962  

1963 _______________________________

1964 _______________________________

1965 _______________________________

1966 _______________________________

Plaintiff United States* 1

$ 8,990,658.31 $1,077,313.89

24,447,872.74 438,234.29

11,434,127.65 535,889.78

8,096,234.85 170,011.34

10,338,579.27 482,908.33

8,628,604.20 309,665.06

10,161,523.24 685,814.35

8,629,752.77 471,878.41

10,437,628.48 2,520,021.12

24,504,634.37 296,792.01
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Table D
PETITIONS FOR WRITS OF CERTIORARI*

Party

Fi
le

d

D
en

ie
d

G
ra

nt
ed

D
ism

iss
ed

 by
St

ip
ul

at
io

n

Pe
nd

in
g

Plaintiffs 311 291 11 5 4

United States 21 9 12 0 0

Totals 332 300 23 5 4

* July 1, 1956, through June 30, 1966.

Table E
DISPOSITION WHERE PETITIONS FOR 

WRITS OF CERTIORARI WERE GRANTED*

Party

G
ra

nt
ed

Re
ve

rs
ed

A
ffi

rm
ed

D
ism

iss
ed

Pe
nd

in
g

Plaintiffs 11 7 2 21 0

United States 12 10 1 0 1

Totals 23 17 3 2 1

* July 1, 1956, through June 30, 1966.
1 Jackson v. United States, 156 Ct. Cl. 183, 297 F.2d 939 (1962), cert, dismissed, on stipula

tion of parties, 372 U.S. 950 (1963); Manzanillo v. United States, 137 Ct. Cl. 927 (1957), 
cert, dismissed for failure to comply with Supreme Court rules, 355 U.S. 951 (1958).
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Table F

PETITIONS FOR WRITS OF CERTIORARI 
BY CASE CATEGORY*

July 1, 1956, through June 30, 1966.

Category
Fi

le
d

D
en

ie
d

Granted

D
ism

iss
ed

Pe
nd

in
g

A
ffi

rm
ed

Re
ve

rs
ed

D
ism

iss
ed

Pe
nd

in
g

Tax 83 77 2 3 0 0 1 0

Contract 60 54 0 4 0 1 1 0

Transportation 8 7 0 1 0 0 0 0

Patent 6 5 1 0 0 0 0 0

Taking of Property 32 28 0 3 1 0 0 0

Service Pay 51 47 0 1 1 0 1 1

Civilian Pay 80 70 0 5 0 0 2 3

Appeals 18 17 1 0 0 0 0 0

Miscellaneous 12 12 0 0 0 0 0 0

Totals 350 317 4 17 2 1 5 4
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RECENT DECISIONS

CONSTITUTIONAL LAW—OBSCENITY—EVIDENCE—Failure
of the Prosecution To Introduce Evidence of National 
Contemporary Community Standards for Determining 
Patent Offensiveness Requires Dismissal. United States v. 
Nardone, Crim. No. US 5156-65, D.C. Ct. Gen. Sess., July 7, 1966.

The Government charged twelve defendants with violations of the District 
of Columbia obscenity statute1 arising out of the sale of photographs and the 
exhibition of films and burlesque performances. The trial court, sitting without 
a jury, requested introduction of evidence on the nature of contemporary com
munity standards for determining "patent offensiveness,” and allowed a two-week 
continuance for the parties to obtain this evidence. The Government introduced 
the photographs, films, and a description of the performances,2 as well as testi
mony concerning the conditions surrounding the sales and exhibitions, but re
fused to introduce any evidence of standards. Held, failure of the prosecution 
to introduce evidence of national contemporary community standards for deter
mining patent offensiveness requires dismissal.3 4

1 Whoever sells, or offers to sell, or give away ... or has in his possession with in
tent to sell or give away or to exhibit to another, any obscene, lewd, or indecent book, 
pamphlet, drawing, engraving, picture, photograph, instrument, or article of indecent 
or immoral use, or advertises the same for sale, or writes or prints any letter, circular, 
handbill, book, pamphlet ... or gives or participates in, or by bill, poster, or other
wise advertises, any public exhibition, show, performance, or play containing obscene, 
indecent, or lascivious language, postures, or suggestions, or otherwise offending pub
lic decency, shall be fined not less than fifty dollars nor more than five hundred 
dollars or imprisoned not more than one year, or both.

D.C. Code Ann. § 22-2001 (1961).
2 The photographs depicted male nudes in a state of sexual excitement. The films depicted 

female nudes engaged in highly suggestive activities. The burlesque performances were de
scribed as including bare-breasted performers. Interview With William Davis, Prosecuting At
torney, in Washington, D.C., Oct. 6, 1966.

8 United States v. Nardone, Crim. No. US 5156-65, D.C. Ct. Gen. Sess., July 7, 1966 
(Greene, J.). Judge Greene was elevated to the Chief Judgeship on November 15, 1966.

4 354 U.S. 476 (1957).
8 Id. at 485.
6 Id. at 489.
7 370 U.S. 478 (1962) (opinion of Harlan, J., joined by Stewart, J.).
»Id. at 482.
9 378 U.S. 184 (1964) (opinion of Brennan, J., joined by Goldberg, J.).

In Roth v. United States*  the Supreme Court held that obscene material is 
not protected by the first amendment,5 and established as a test for obscenity 
"whether to the average person, applying contemporary community standards, 
the dominant theme of the material taken as a whole appeals to the prurient 
interest.”6 7 In Manual Enterprises, Inc. v. Day,1 Mr. Justice Harlan expanded 
the Roth test to include patent offensiveness; materials must be deemed "so offen
sive on their face as to affront current community standards of decency . . . .”8 
Maintaining the prurient appeal and patent offensiveness requirements, Mr. Jus
tice Brennan, in Jacobellis v. Ohio,9 added a third element, lack of redeeming

555
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social value;10 11 and recently, in John Cleland’s "Memoirs of a Woman of Pleasure” 
v. Attorney Gen.,™ he restated Roth as requiring these three elements.12 13 It 
should be noted that only those Justices subscribing to Mr. Justice Brennan’s 
opinion in "Memoirs”™ and Mr. Justice Harlan in cases involving violations of 
federal statutes,14 clearly formulate patent offensiveness as a distinct element re
quiring a determination of whether the work involved affronts contemporary 
community standards.15

™Id. at 191.
11 383 U.S. 413 (1966) (opinion of Brennan, J., joined by Warren, C.J., and Fortas, J.).
12 [Tjhree elements must coalesce: it must be established that (a) the dominant theme 

of the material taken as a whole appeals to a prurient interest in sex; (b) the ma
terial is patently offensive because it affronts contemporary community standards 
relating to the description or representation of sexual matters; and (c) the material 
is utterly without redeeming social value.

Id. at 418. The Court majority has recently added pandering and deviant group appeal as 
relevant considerations under the Roth test. Mishkin v. United States, 383 U.S. 502 (1966) 
(deviant group appeal); Ginzburg v. United States, 383 U.S. 463 (1966) (pandering). For 
a critical discussion of the confusion resulting from the recent cases, see, e.g., Magrath, The 
Obscenity Cases: Grapes of Roth, 1966 SUP. CT. REV. 7, 56-69.

13 Chief Justice Warren and Justices Brennan and Fortas.
14 Manual Enterprises, Inc. v. Day, 370 U.S. 478 (1962) (opinion of Harlan, J., joined 

by Stewart, J.). Mr. Justice Harlan applies a stricter test of obscenity to the federal govern
ment than to prosecutions under state law, allowing states to ban any material "which . . . has 
been reasonably found ... to treat with sex in a fundamentally offensive manner, under ra
tionally established criteria for judging such material.” Jacobellis v. Ohio, 378 U.S. 184, 204 
(1964) (dissenting opinion).

15 For a discussion of the views of the remaining Justices, see 51 Cornell L.Q. 785, 788 
n.17 (1966).

16 See, e.g., Excellent Publications, Inc. v. United States, 309 F.2d 362 (1st Cir. 1962) (ma
terial judged by contemporary notions of rudimentary decency); United States v. 392 Copies 
of a Magazine Entitled "Exclusive,” 253 F. Supp. 485 (D. Md. 1966) (must use contempor
ary community standards to determine patent offensiveness); State v. Vollmar, 389 S.W.2d 
20 (Mo. 1965) (contemporary community standards apply to prurient interest); McCauley 
v. Tropic of Cancer, 20 Wis. 2d 134, 121 N.W.2d 545 (1963) (community standards more 
relevant to patent offensiveness than prurient interest). Recently the Fifth Circuit held that 
work appealing to the prurient interest ipso facto affronts community standards. Chemline, 
Inc. v. City of Grand Prairie, 364 F.2d 721, 726-27 (5th Cir. 1966). See generally Church- 
State—Religious Institutions and Values: A Legal Survey—1964-1966, 41 Notre Dame 
Law. 681, 762-63 (1966).

17 Because obscenity is a constitutional determination under a national constitution, Mr. 
Justice Brennan, in Jacobellis, reasoned that the determination must be consistent throughout 
the country. 378 U.S. at 194-95. Some state courts have followed this reasoning. See, e.g., 
State v. Locks, 97 Ariz. 148, 151, 397 P.2d 949, 951 (1964); State v. Vollmar, supra note 16, 
at 27; New Jersey v. Hudson County News Co., 41 N.J. 247, 265-66, 196 A.2d 225, 235 
(1963).

18 Courts adopting a local standard follow the rationale of Mr. Chief Justice Warren in 
Jacobellis, granting that such an approach will result in national inconsistency, but claiming 
that a community has the right to maintain its own standards. 378 U.S. at 200-01 (dissenting 
opinion); see, e.g., Gent v. State, 393 S.W.2d 219, 221-22 (Ark. 1965), prob, juris, noted, 
384 U.S. 937 (1966), argument heard, 35 U.S.L. WEEK 3132 (U.S. Oct. 11, 1966); Califor
nia v. Smith, 327 P.2d 636 (App. Dep’t, L.A. Super. Ct. 1958), rev’d on other grounds, 361

Due to the lack of a clear Supreme Court holding with regard to the role 
of patent offensiveness, state and federal courts have disagreed on the application 
of contemporary community standards16 and whether the standard required is 
national17 or local.18 Some courts do not require evidence of the standard, leaving 
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the question for the jury under proper instruction;* 18 19 other courts, applying strict 
evidentiary rules with regard to expertise and relevancy, have effectively barred 
all evidence.20 At least one court has adopted the position that evidence of 
patent offensiveness is required,21 and another has held that an opportunity to 
introduce evidence of contemporary community standards is guaranteed to the 
defendant by due process.22

U.S. 147 (1959). See generally O'Meara & Shaffer, Obscenity in the Supreme Court: A Note 
on Jacobellis v. Ohio, 40 Notre Dame Law. 1 (1964).

Some jurisdictions have fixed the boundaries of the contemporary community at the state 
line. See McCauley v. Tropic of Cancer, 20 Wis. 2d 134, 149, 121 N.W.2d 545, 553 (1963); 
Tex. Pen. code art. 527 (1961), Carter v. Texas, 388 S.W.2d 191 (Tex. 1965).

18 E.g., Alexander v. United States, 271 F.2d 140, 146 (Sth Cir. 1959); City of Chicago
v. Kimmel, 31 Hl. 2d 202, 206, 201 N.E.2d 386, 388 (1964); State v. Vollmar, 389 S.W.2d
20 (Mo. 1965). See generally O’Meara & Shaffer, supra note 18. Courts sitting without a 
jury seem to apply the test of obscenity by taking judicial notice of the standard. See, e.g., 
United States v. Ginzburg, 224 F. Supp. 129 (E.D. Pa. 1963), aff’d, 338 F.2d 12 (3d Cir. 
1964), aff’d, 383 U.S. 463 (1966).

20 E.g., United States v. West Coast News Co., 357 F.2d 855, 860 (6th Cir. 1966) (com
parative materials so dissimilar as to be irrelevant); Womack v. United States, 111 U.S. App. 
D.C. 8, 294 F.2d 204 (1961) (comparative materials not probative and no showing witnesses 
knew standard); People v. Finkelstein, 11 N.Y.2d 300, 183 N.E.2d 661, 229 N.Y.S.2d 367, 
cert. denied, 371 U.S. 863 (1962) (comparative materials not shown acceptable to commu
nity).

21 Leighton v. Maryland State Bd. of Censors, 218 A.2d 179 (Md. 1966).
22 7» re Harris, 56 Cal. 2d 879, 366 P.2d 305, 16 Cal. Rptr. 889 (1961). The same 

view has been expressed by two Supreme Court Justices. Smith v. California, 361 U.S. 147, 
165-66 (1959) (Frankfurter, J., concurring); id. at 171 (Harlan, J., concurring in part and 
dissenting in part).

23 "Mr. Justice Brennan stated in Jacobellis v. Ohio . . . that the standard is a national one, 
and while the issue has not been squarely decided one way or the other, the Brennan view 
clearly represents the soundest approach, which this Court adopts as its own.” Nardone at 
3-4; see notes 17 and 18 supra.

24 "Knowledge of contemporary community standards can no more be said to be available 
to the trier of fact on a judicial notice basis than knowledge of the myriads of other facts which 
must normally be proved in an evidentiary way during the course of litigation.” Nardone at 3.

25 To proceed on the assumption that the trier of facts—particularly a judge sitting 
without a jury—should decide on the guilt of an accused in a criminal case on the 
basis of his personal opinion concerning the acceptability of a certain film, book, or 
performance, without having heard any evidence whatever on the question, is to sub
stitute judicial censorship for censorship by the police. Censorship—particularly 
censorship unfettered by any restraints or safeguards—is repugnant to the First 
Amendment, whether the censor wears a uniform or a robe.

Id. at 5. It is the opinion of some experts, however, that "an independent review of the ques
tioned material to determine whether it is 'obscene' within the constitutional requirements is 
now the obligation of every judge and appellate court before whom the constitutional issue is 
raised . . . .” Lockhart & McClure, Censorship of Obscenity: The Developing Constitutional 
Standard, 45 Minn. L. Rev. 5, 114 (I960).

26 Judge Greene pointed out that the controversy between prosecutor and defense counsel 
concerning whether bare-breasted performances are commonly accepted in most large cities 

The Nardone court held that a showing of an affront to the national23 con
temporary community standard was necessary under the Roth test as restated by 
Mr. Justice Brennan in "Memoirs.” Judge Greene refused to take judicial notice 
of the standard for several reasons—insufficient knowledge of the standard;24 
reliance on a judge’s personal feelings would amount to judicial censorship;25 
the national standard is not obvious;26 and the materials on trial were not such
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that their deviation from the standard might be "commonly known or capable of 
certain verification.”27 The court concluded that evidence of the standard must 
be introduced.28

"clearly illustrates that the contemporary community standard is not so certain or so easily 
verifiable as to be capable of being judicially noticed without benefit of evidence.’’ Nardone 
at 4.

27 Ibid.
28 “Since measuring against a standard is hardly feasible unless that standard is first estab

lished, contemporary community standards must, in some way, be brought to the attention of 
the trier of facts if he is to be able to decide the ultimate question of obscenity.” Id. at 2.

29 See, e.g., Womack v. United States, 111 U.S. App. D.C. 8, 294 F.2d 204 (1961); United 
States v. West Coast News Co., 228 F. Supp. 171 (W.D. Mich. 1964), modified, 351 F.2d 
855 (6th Cir. 1966).

so See, e.g., State v. Vollmar, 389 S.W.2d 20 (Mo. 1965).
31 Experts of this sort may be restricted to those who have "gathered significant data through 

opinion-attitude survey methods.” Note, The Use of Expert Testimony in Obscenity Litigation, 
1965 WlS. L. Rev. 113, 121 n.27. But see State v. Vollmar, supra note 30 (alleged experts 
no more qualified than average citizen).

There have been judicial statements favoring the use of psychiatrists or psychologists. See 
Yudkin v. State, 229 Md. 223, 231, 182 A.2d 798, 802 (1962); Smith v. California, 361 U.S. 
147, 165 (1959) (Frankfurter, J., concurring). But see Womack v. United States, 111 U.S. 
App. D.C. 8, 294 F.2d 204 (1961) (psychiatrists and psychologists not qualified as experts 
on standard).

32 Although never attempted, perhaps the national contemporary community standard could 
be expressed through the collected views of experts on various locales. For a discussion of 
experts on contemporary community standards see Note, The Use of Expert Testimony in Ob
scenity Litigation, 1965 Wis. L. Rev. 113, 115-24.

33 This kind of testimony has been offered with limited success. Compare Leighton v. 
Maryland Bd. of Censors, 218 A.2d 179 (Md. 1966) (testimony showing dissemination in 
other cities allowed), with United States v. Hochman, 175 F. Supp. 881 (E.D. Wis. 1959), 
aff'd, 277 F.2d 631 (7th Cir. I960) (testimony that same or similar books are sold is irrel
evant), and St. Louis v. Mikes, 372 S.W.2d 508 (Mo. 1963) (testimony of presence of similar 
performances does not establish standard).

34 See cases cited note 29 supra.

In dismissing this case for lack of evidence, Judge Greene expressed no 
opinion of what evidence would be admissible. However, when other courts 
have considered admitting evidence of the standard, that evidence has taken the 
form of expert testimony and comparative materials.29 The qualification of ex
perts on contemporary community standards has proved difficult before courts 
which doubt the existence of such expertise,30 although there may be certain ex
perts who are qualified to give opinions of whether the material on trial affronts 
national contemporary community standards,31 or the standards of given locales 
throughout the country.32 Other experts may be available to testify on the dis
semination of identical or similar materials or performances in certain areas.33 
The probable result would be a parade of witnesses expounding various viewpoints 
and relevant data in order to provide a basis for a determination of patent offen
siveness by the trier of fact. The trial judge, of course, must exercise his discre
tion in limiting this area of testimony to prevent a numerical battle of witnesses.

Most courts allowing demonstrative evidence of community standards have 
required, as a condition, that the evidence introduced be comparable with the 
work in question.34 Usually the practical difficulties in demonstrating simi
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larity35 have led to the exclusion of most demonstrative evidence.36 Where the 
defendant is allowed to offer such comparative material, courts require that he 
show its acceptance by the contemporary community.37 Acceptance may best be 
proved by court decisions ruling that the material being offered is not obscene, 
but proffer of such material is likely to result in an unfavorable ruling on simi
larity.38 These difficulties suggest that strict rules of admissibility in this area 
are really self-defeating. The purpose of the evidence is not to establish an 
objective, empirical standard,39 but rather to expose the trier of fact to the ma
terials which are disseminated in the community, enabling him to approach the 
work on trial with some notion of the range of materials which the community 
in fact accepts.40 Again, the best approach would be to abandon the restrictive 
rules and allow all evidence, limiting only the quantity of material submitted for 
comparative purposes.

35 The difficulties arise because there are many factors making up the character of any 
given work, each of which must be considered when two works are compared. The compared 
factors will obviously vary among literature, photographs, films, and live shows.

36See Womack v. United States, 111 U.S. App. D.C. 8, 294 F.2d 204 (1961); People v. 
Finkelstein, 11 N.Y.2d 300, 183 N.E.2d 661, 229 N.Y.S.2d 367, cert, denied, 371 U.S. 863 
(1962).

37 See Womack v. United States, supra note 36; Yudkin v. State, 229 Md. 223, 182 A.2d 
798 (1962).

38 A New York court barred comparative materials previously adjudged not obscene, ob
viously convinced they were not similar to the material on trial. People v. Finkelstein, 11 
N.Y.2d 300, 183 N.E.2d 661, 229 N.Y.S.2d 367, cert, denied, 371 U.S. 863 (1962), 76 Harv. 
L. Rev. 1498, 1499 (1963).

39 It has been suggested that courts which allow expert testimony take the position that 
community standards have an objective-empirical quality. Note, The Use of Expert Testimony 
in Obscenity Litigation, 1965 WlS. L. Rev. 113, 116-17.

40 Perhaps "contemporary community standard” is merely a way of expressing "disapproval 
of the application of Victorian standards today.” Lockhart & McClure, supra note 25, at 114; 
see New Jersey v. Hudson County News Co., 41 N.J. 247, 265, 196 A.2d 225, 234 (1963).

41 See, e.g., State v. Locks, 97 Ariz. 148, 397 P.2d 949 (1964); State v. Vollmar, 389 
S.W.2d 20 (Mo. 1965); People v. Fritch, 13 N.Y.2d 119, 192 N.E.2d 713, 243 N.Y.S.2d 1 
(1963).

42See, e.g., Kahm v. United States, 300 F.2d 78, 84 (5th Cir. 1962); Seaton, Obscenity: 
The Search for a Standard, 13 KAN. L. Rev. 117, 124 (1964).

A court adopting a local standard might appear justified in leaving patent 
offensiveness to the jury under proper instruction, on the ground that the jury 
represents the community and therefore needs no evidence,41 or on the ground 
that the question may be determined by applying a reasonable-man stand
ard analogous to the tort concept.42 But it is doubtful that the divergent 
views in any community on the "description and representation of sexual matters” 
can ever be represented by twelve individuals. Further, the reasonable-man ap
proach seems inappropriate where moral values rather than reasonable behavior 
are at issue. Implicit in Nardone is the idea that no one man or small group of 
men can know the national contemporary community standard. Instruction to 
the jury may insure that the material on trial will be viewed from the proper 
perspective, but it does nothing to enlighten the jury concerning the standard.

Although the Nardone approach will create practical evidentiary problems 
at the trial level, the requirement of evidence on contemporary community stand
ards could provide the needed assurance that the judgment of the law reflect the



560 The Georgetown Law Journal [Vol. 55: 560 

constantly changing mores of our society. But any possible benefits could be 
lost if traditional evidentiary rules are applied by trial judges in a manner which 
would exclude evidence of the wide range of standards present in any community. 
Although contemporary community standards may be constantly changing and 
therefore, in a sense, inherently unpredictable, the development of uniform 
methods of determining what is acceptable to the community may lead to the 
kind of predictability which should be available in every area of the law.

CONSTITUTIONAL LAW—RADIO—LICENSES—Expression on 
Radio Program of Defamatory Views Not Involving Clear 
and Present Danger Serves Public Interest. Anti-Defama
tion League of B’nai B’rith, 7 P & F Radio Reg. 2d-5 65 (FCC 1966).

License renewal of Station KTYM, Inglewood, California, was opposed by 
the Pacific Southwest Regional Office of the Anti-Defamation League of B’nai 
B’rith (ADL) which argued that certain broadcasts of ' Richard Cotten’s Con
servative Viewpoint” were of such an anti-Semitic and defamatory nature that 
continuation of KTYM’s license would not be in the public interest.1 The ADL, 
upon complaining to KTYM, had been offered equal time to respond to the 
attacks in the broadcasts. Rejecting that offer, the ADL challenged renewal of 
the station’s license. Although one broadcast was found to contain personal at
tacks, the Federal Communications Commission decided that the offer of equal 
time, though belated, and the otherwise satisfactory past performance of the 
station were sufficient to justify a granting of renewal as being in the public 
interest. Held, expression on radio program of defamatory views not involving 
clear and present danger serves the public interest.2

1 The broadcasts complained of occurred on October 7, 1964, and May 17 & 18, 1965. 
In the broadcast, Mr. Cotten attempted to equate Judaism with Socialism and Communism. 
He also made statements alleging that the ADL’s chief counsel, Mr. Arnold Forster, was a 
member of a Communist spy ring.

2 Anti-Defamation League of B’nai B’rith, 7 P & F Radio Reg. 2d 565, 567 (FCC 1966) 
(Hyde, Chairman; Bartley, Johnson, Lee, Loevinger, Wadsworth, Comm’rs; Cox, Comm’r, dis
senting).

3 Since radio differs from other "market places for ideas” in that not all ideas have equal 
access, it becomes necessary to establish requirements that will insure that free and open dis
cussion occurs in radio as it does in other media. See FCC Report, Editorializing by Broad
cast Licensees, 13 F.C.C. 1246, 1251 (1949). Similarly, since the airwaves are in the public 
domain, use of them by the broadcaster creates a "public trust.” FCC v. RCA Communica
tions, Inc., 346 U.S. 86 (1953); Ranger v. FCC, 111 U.S. App. D.C. 44, 249 F.2d 240 (1961); 
Albuquerque Broadcasting Co. v. Regents of New Mexico College, 70 F. Supp. 198 (D.N.M.
1945), aff’d, 158 F.2d 900 (10th Cir. 1947). The general public, having a right to the high
est quality of programming and service, can, through the FCC, set standards to be maintained 
and enforced with regard to radio broadcasts, with violation incurring revocation or denial 
of renewal. KWK Radio, Inc. v. FCC, 119 U.S. App. D.C. 144, 337 F.2d 540 (1964), cert, 
denied, 380 U.S. 910 (1965) (broadcast of fraudulent contests not in public interest); KFKB 
Broadcasting Ass’n v. FRC, 60 App. D.C. 79, 47 F.2d 670 (1931) (broadcast of questionable

Regulation of radio is necessitated by the unique nature of the broadcast 
facility. Because the available frequencies are limited in number, use must be 
on a selective basis.3 Absent any effective supervision, the "powerful voice”4 
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of radio would be susceptible to grave abuse. To prevent this, the Federal Com
munications Act5 authorizes the Federal Communications Commission to issue 
and renew licenses that will serve the public interest, convenience, and neces
sity.6 Since radio is a medium of speech, the first amendment becomes an impor
tant consideration in the application of any regulation,7 especially in renewal pro
ceedings,8 where the past program content of the broadcaster is brought under 
scrutiny. In spite of the constitutional sensitivity of this area,9 and the act’s

medical advice not in public interest); Palmetto Broadcasting Co., 33 F.C.C. 250 (1962) 
(broadcast of vulgar language not in public interest); WREC Broadcasting Serv., 10 P & 1' 
Radio Reg. 1323 (FCC 1955) (broadcast of suggestive songs not in public interest); Annapo
lis Broadcasting Corp., 7 P & F Radio Reg. 1053 (FCC 1952) (broadcast of coded horserace 
results not in public interest); G. A. Richards, 5 P & F Radio Reg. 1292 (FCC 1950) (broad
cast of slanted news not in public interest). See generally Adelaide Lillian Carrell, 7 F.C.C. 
219 (1939).

4 The powerful-voice argument takes the position that the broadcaster has the opportunity 
to use the airwaves to unduly influence the public. The Commission has held that "with 
the limitations in frequencies inherent in the nature of radio, the public interest can never be 
served by a dedication of any broadcast facility to the support of his [broadcaster’s] own 
partisan ends. ... In brief, the broadcaster cannot be an advocate.” Mayflower Broadcasting 
Corp., 8 F.C.C. 333, 340 (1940). Many of the rationales for various regulations within the 
FCC are given such titles; limited access and scarcity are arguments concerned with some pe
culiar aspect of the radio facility. The titles are frequently and confusingly interchanged by 
both the FCC and commentators: "limited access” refers to the frequency spectrum, "scarcity” 
to the number of available stations. Compare KFKB Broadcasting Ass’n v. FRC, 60 App. 
D.C. 79, 47 F.2d 670 (1931), with FCC Report, Editorializing by Broadcast Licensees, 13 
F.C.C. 1246 (1949).

5 48 Stat. 1081 (1934), as amended, 47 U.S.C. §§ 301-97 (1964).
6 A broadcast license is subject to renewal every three years, although the Commission is 

empowered to grant conditional renewals for one year subject to the good behavior of the 
licensee. 48 Stat. 1083 (1934), as amended, 47 U.S.C. § 308(a) (1964). "The Commission, 
if the public convenience, interest or necessity will be served thereby . . . shall grant to any 
applicant therefor a station provided for by this Act.” Ibid. This standard gives the Com
mission a wide discretion in making its determinations. FCC v. RCA Communications, Inc., 
346 U.S. 86 (1953); Harbenito Broadcasting Co. v. FCC, 94 U.S. App. D.C. 329, 218 F.2d 
28 (1954). But it is by no means a grant of unlimited power. Stahlman v. FCC, 75 U.S. 
App. D.C. 176, 126 F.2d 124 (1942); Yankee Network v. FCC, 71 App. D.C. 11, 107 F.2d 
212 (1939); FRC v. Nelson Bros. Bond & Mortgage Co., 61 App. D.C. 315, 62 F.2d 854, 
cert, denied, 292 U.S. 613 (1932).

7 It is well settled that radio broadcasting is an area to which the first amendment does 
apply. Estes v. Texas, 381 U.S. 532 passim (1965); Joseph Burstyn, Inc. v. Wilson, 343 
U.S. 495, 502 (1952); United States v. Paramount Pictures, Inc., 334 U.S. 131, 166 (1948); 
see American Broadcasting Co. v. United States, 110 F. Supp. 374, 389 (S.D.N.Y. 1953), 
aff’d, 347 U.S. 284 (1954); En Banc Programming Inquiry, 20 P & F Radio Reg. 1901 (FCC 
I960); FCC Report, Editorializing by Broadcast Licensees, 13 F.C.C. 1246, 1251 (1949).

8 In the initial licensing procedure the Commission conducts an investigation into the 
general background of the applicant, but it is not until renewal that there is an opportunity 
for the examination of past broadcasting content to come under review. This examination 
has been termed an "undoubted right” of the Commission when it is determining the public 
interest. KFKB Broadcasting Ass’n v. FRC, 60 App. D.C. 79, 81, 47 F.2d 670, 672 (1931); 
see Carroll Broadcasting Co. v. FCC, 103 U.S. App. D.C. 346, 258 F.2d 440 (1958); WOKO, 
Inc. v. FCC, 80 U.S. App. D.C. 333, 153 F.2d 623, rev’d on other grounds, 329 U.S. 223 
(1946).

9”[T]he line between speech unconditionally guaranteed and speech which may legiti
mately be regulated, suppressed, or punished is finely drawn. . . . The separation of legiti
mate from illegitimate speech calls for more sensitive tools . . . .” Speiser v. Randall, 357 
U.S. 513, 525 (1958). See also Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 66 (1963).
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prohibition against censorship,10 the Commission has examined the content of 
specific past programs, and denied renewals where it found such programs not 
to be in the public interest.11 More recent developments have shifted FCC em
phasis to regulations intended to insure the balanced presentation of public con
troversies. Paramount among these regulations is the fairness doctrine, which 
requires broadcasters expressing "an opinion concerning controversial issues of 
public importance ... to see that those holding opposing viewpoints are afforded 
a reasonable opportunity for the presentation of their views.”12

10 48 Stat. 1091 (1934), as amended, 47 U.S.C. § 326 (1964), provides:
Nothing in this chapter shall be understood or construed to give the Commission 
the power of censorship over the radio communications or signals transmitted by any 
radio station, and no regulation or condition shall be promulgated or fixed by the 
Commission which shall interfere with the right of free speech by means of radio 
communication.

11 See note 3 supra, regarding specific violations which have incurred denial of renewal 
or revocation.

12 FCC Public Notice, Applicability of the Fairness Doctrine in the Handling of Contro
versial Issues of Public Importance, 2 P & F Radio Reg. 2d 1901, 1915 (1964). The provi
sions call for equal time, and require under this not only equal length of time, but also time 
of equal effect, for example, reaching the same listening audience. Thus a broadcaster talking 
on "prime time” must surrender an equal amount of the same type of programming to the 
other side. Since the broadcaster is not the final determiner of what is a controversial issue 
or a personal attack, he must make the offer of equal time in all possible cases in order to 
truly comply with the provisions. See also Billings Broadcasting Co., 23 P & F Radio Reg. 
951 (FCC 1962); Clayton W. Mapoles, 23 P & F Radio Reg. 586 (FCC 1962); Letter From 
FCC to Douglas A. Anello, Sept. 18,1963, in 25 P & F Radio Reg. 1900b (1963).

13 7 P & F Radio Reg. 2d at 566-67. Self-censorship has been a matter of great concern 
to the FCC in that it inhibits the broadcasting of controversial issues, and many FCC pro
nouncements have been aimed at correcting such a situation. E.g., En Banc Programming 
Inquiry, 20 P & F Radio Reg. 1901 (FCC I960); FCC Report, Editorializing by Broadcast 
Licensees, 13 F.C.C. 1246 (1949). However, despite the efforts of the Commission, only 
three out of ten broadcasters do any editorializing. BROADCASTING YEARBOOK 1964, at 25.

14 7 P & F Radio Reg. 2d at 566.
15 Id. at 567. In establishing this test the Commission cited leading cases in the area of 

free speech. The cases cited by the Commission permit of no limitation save this test. Ter- 
miniello v. Chicago, 337 U.S. 1 (1949); Chaplinsky v. New Hampshire, 315 U.S. 568 (1942).

16 While the Commission did include the fairness doctrine requirements, it gave no reasons 
for the doctrine’s application stating instead that "the details of this doctrine are discussed in 
other ... statements and are not in issue here.” 7 P & F Radio Reg. 2d at 567.

In ADL the majority believed that all examination of program content had 
a stifling effect on radio’s role as a medium of free speech, acknowledging that 
such review could encourage self-censorship on the part of the licensee by leading 
him to refuse to broadcast any potentially controversial or offensive program,13 
and thereby "deprive the public of the opportunity to hear unpopular or un
orthodox views.”14 In an effort to offset such a consequence, the Commission 
held that only a "clear and present danger of serious substantive evil” would 
justify the examination of program content.15 While the object of this broadened 
interpretation was to assure the broadcaster a free choice in the selection of his 
programs, the Commission was careful to include the fairness doctrine require
ment that opposing viewpoints must still be given equal opportunity for expres
sion.16 The Commission has eliminated one burden on broadcasters engaged in 
the airing of controversial issues—the danger of nonrenewal because of program 
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content;17 but it has failed to remove an equally onerous burden—the fairness 
doctrine.

17 “[TJhose offended [do not] have the right, through the Commission’s licensing power, 
to rule such programming off the airwaves.” Pacifica Foundation, 36 F.C.C. 147, 149 (1964); 
accord, FCC Report, Editorializing by Broadcast Licensees, 13 F.C.C. 1246, 1247-48 (1949).

18 It should be noted that this is the “scarcity” argument, see note 4 supra, although it 
has been confusingly referred to in terms of "limited access.” E.g., Cox, The FCC, the Con
stitution, and Religious Broadcast Programming, 34 Geo. Wash. L. Rev. 196 (1965). The 
main distinction between the two arguments is that as the number of stations increases the 
scarcity rationale loses force since it is concerned with the availability of means of reply, while 
the limited access approach retains its original weight because the limitations in frequency 
spectrum are constant.

19 The 660 stations in existence at the time the Supreme Court decided NBC v. United 
States, 319 U.S. 190, 197 (1943), might have justified the conclusion that, at that time, radio 
should be subjected to regulations that might abridge freedom of utterance.

20 In view of the circumstances at the time, the Commission sought to create a controlled 
market place with a guaranteed number of customers because:

If, as we believe to be the case, the public interest is best served in a democracy 
through the ability of the people to hear expositions of the various positions taken 
by responsible groups and individuals on particular topics and to choose between 
them, it is evident that broadcast licensees have an affirmative duty to encourage 
and implement the broadcast of all sides of controversial public issues over their 
facilities ....

FCC Report, Editorializing by Broadcast Licensees, 13 F.C.C. 1246, 1251 (1949). (Emphasis 
added.)

21 Editor and Publisher International Yearbook 1966 lists 1,751 daily newspapers 
with a circulation of 60 million. BROADCASTING Yearbook 1964 lists over 8,000 broadcast 
facilities in operation.

22 See Loevinger, The Issues in Program Regulation, 20 Fed. Com. B.J. 3 (1966); Loe- 
vinger, Religious Liberty and Broadcasting, 33 Geo. Wash. L. Rev. 631 (1965).

23 Similar activity (denying future publication based on past performance) has been con
demned by the Supreme Court in the related field of newspaper publication. Near v. Minne
sota, 283 U.S. 697 (1931). Compare Loevinger, The Issues in Program Regulation, 20 Fed. 
Com. B.J. 3, 7-8 (1966).

24 “These Amendments [first and fifth] . . . apply to and restrict only the Federal Govern
ment and not private persons.” Public Util. Comm’n v. Pollak, 343 U.S. 451, 461 (1952); 
see Lovell v. City of Griffin, 303 U.S. 444 (1938); Dejonge v. Oregon, 299 U.S. 353 (1937); 
Grosjean v. American Press Co., 297 U.S. 233 (1936).

25 The theory of our Constitution is that every citizen may speak his mind and every 
newspaper express its views on matters of public concern and may not be barred from 

The original justification for the fairness doctrine rested on the limited num
ber of broadcast stations available to those desiring to offer responding view
points on controversial issues.18 The Commission early reasoned that the limited 
number of stations then in operation19 presented a serious danger that those 
desiring to reply would not have access to a facility, and thus there would be 
no true market place of ideas in the radio medium.20 Such an argument is no 
longer tenable in view of the growth of radio facilities to the point where they 
now outnumber daily newspapers by more than four to one.21 While this fact 
has been urged as invalidating limited access,22 it is questionable whether the 
fairness doctrine was ever compatible with the first amendment.23 The chief in
tent of the first amendment was to protect citizens against governmental inter
ference with their exercise of free speech.24 Save for the one area of radio, the 
protection of speech has never depended on a right to reply in the same medium.25 



564 The Georgetown Law Journal

Disparity in the size or circulation of newspapers having contrary views, for ex
ample, has never been accepted as a justification for the abridgment of the 
larger newspaper’s right to speak on that issue.26

speaking or publishing because those in control of government think that what is 
said or written is unwise, unfair, false, or malicious.

New York Times Co. v. Sullivan, 376 U.S. 254, 298-99 (1964) (Goldberg, J., concurring).
26 Grosjean v. American Press Co., 297 U.S. 233 (1936).
27 Ranger v. FCC, 111 U.S. App. D.C. 44, 294 F.2d 240 (1961); McIntire v. Wm. Penn 

Broadcasting Co., 151 F.2d 597 (3d Cir. 1945), cert, denied, 327 U.S. 779 (1946).
28 The entire investigation conducted by the FCC into the background of an applicant is 

with the declared intent of determining whether he will operate the station in the best inter
ests of the public. Bay State Beacon, Inc., 3 P & F Radio Reg. 1455 (FCC), aff’d, 84 U.S. 
App. D.C. 216, 171 F.2d 826 (1948); Thomas N. Beach, 3 P & F Radio Reg. 1784 (FCC 
1948). In this regard, it is also quite possible that a broadcaster, with his admitted expertise 
in local public interest and in the exercise of his duty of program selection, might honestly 
feel that the greater interest of the public would be served by the broadcast of some far more 
current and important material at the time designated for the reply.

29 Whatever program was scheduled for the spot in which the reply is to occur must be 
preempted, even if the program is commercial time and the reply is sustained time. This 
causes the licensee to lose valuable commercial time and financial support in order to air a 
free reply. Considered in terms of issues involving more than one responding viewpoint, the 
expense to the licensee could quickly cause the financial ruin of the station—for such reasons 
only three out of ten broadcasters do any editorializing whatever. BROADCASTING Yearbook 
1964, at 25. See also note 13 supra.

30 The only real distinction appears to be that now it will be the broadcaster, rather than 
the FCC, who will directly inhibit a wide range of subjects.

31 7 P & F Radio Reg. 2d at 567.

Moreover, the fairness doctrine seems inconsistent with the nondelegable duty 
imposed on a broadcaster to personally select the programs which will be aired 
over his station.27 The Commission, having licensed a broadcaster on the basis 
of his ability to select his programs in the public interest,28 then proceeds to re
move this duty from him in every instance in which his personal judgment 
would make a difference. Similarly, since program selection is the duty of the 
licensee alone, the broadcaster faces problems in sifting programs for controversial 
material and then, since he must offer the opportunity to all responsible view
points, determining the appropriate person or group deserving a reply. The time 
involved can be so prohibitive that many broadcasters solve the problem by not 
airing anything of a controversial nature.29

In ADL the Commission has attempted to encourage the broadcast of con
troversial issues. Unless there is a corresponding abolition of equal time provi
sions, expanded protection of program content is an illusory advance. It is 
illusory for two reasons: The content of the program is still examined, as in the 
instant case, to determine if a topic deserving of reply was aired, and the prac
tical scope of program matter is still strictly limited by the fairness doctrine re
quirements. The first amendment problem has not been corrected—merely 
shifted.30 The desired results of freedom "for speech that we abhor and hate as 
well as for speech that we find tolerable or congenial,”31 cannot occur as long as 
a broadcaster is forced to subsidize another person’s right of rebuttal.



BOOK REVIEW
Carlin, Jerome E. Lawyers’ Ethics: A Survey of the New York City Bar.

New York: Russell Sage Foundation, 1966. Pp. xxix, 260. $6.75.

The New York City bar is a vast polygenous body. Of its more than 26,000 
members, Professor Jerome E. Carlin, who is both a lawyer and a sociologist 
and who teaches sociology at Berkeley, interviewed 881 lawyers in 247 law 
offices1 and reached some disquieting conclusions about the ethical conduct of 
the New York bar.

1 Carlin, Lawyers’ Ethics 9, 185-89 (1966). [hereinafter cited as Carlin]. The sam
ple was confined to lawyers practicing in Manhattan and the Bronx, which are described as 
the core of the city. Id. at 9. While this geographical limitation includes most of the larger 
law firms, as they are in Manhattan, it excludes a large number of single practitioners and 
small firms which have offices in Brooklyn and Queens and which constitute more than half 
the New York City population. However, this limitation probably has no effect on the con
clusions reached by Professor Carlin. See note 4 infra.

2 Carlin 166.
*ld. at 51-52, 57.
4 These factors probably do not change the conclusions, however. Professor Carlin has 

made similar studies in other communities and says he has reached similar conclusions. Id. 
at 9-

5 Id. at 18, 22-23. One suspects that most New York lawyers would be surprised at the 
designation of fifteen lawyers as a "large firm,” although this might be reasonable for other 
metropolitan areas. Cf. Smigel, The Wall Street Lawyer (1964).

6 Carlin 28-32.

He concludes, on the basis of his survey that "ethical norms of metropolitan 
lawyers are thus largely indistinguishable from the norms of the lay or business 
community: they demand conformity only to ordinary standards of honesty and 
fair dealing.”2 Concerning matters which are not the subject of ordinary honesty, 
but which supposedly are characteristic of a higher professional code of conduct, 
he failed to find either general acceptance of any such higher standard or adher
ence thereto.3

The polygenous nature of the New York City bar, and the diversity of law 
practice in New York, lend added flavor to these findings.4 Thus, Professor 
Carlin examines the socioeconomic breakdown of New York lawyers, and ob
serves the different manner in which New York lawyers practice. Approximately 
sixty-four per cent practice by themselves or in firms with fewer than five 
lawyers; fifteen per cent practice in medium size firms of between five and 
fourteen lawyers; the remaining twenty-one per cent practice in large firms of 
fifteen or more lawyers.5 The author observes that the composition of the larger 
firms is drawn largely from that segment of the population for which New York 
politicians have employed a handy word, Wasp—white, Anglo-Saxon, Protestant. 
Further, he notes that its higher social standing conforms to its higher economic 
base as well.6 This group is termed the "elite” of the bar. However, Professor 
Carlin writes that it is the lower strata of the bar, practicing in small offices or 
as sole practitioners, comprised principally of minority-group members, which 
practice by a lower standard of professional conduct than lawyers prefer to 
acknowledge. Of course, Professor Carlin does not contend that non-Wasps are 
less ethical lawyers than Wasps. The opportunity to practice in large firms is

565
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mainly foreclosed to minority-group members and the real distinction in stand
ards of ethical conduct is between large firms as compared with small and 
medium-size firms.7 Professor Carlin surely would agree that the socioeconomic 
differences merely highlight the discriminatory patterns of hiring which large 
New York firms have pursued.8

7 Id. at 126. Professor Carlin points out that within large firms, "ethnicity is unrelated 
to ethical behavior.” Id. at 127.

8 The survey is based on data assembled in I960. It is probably true that progress has 
been made in reducing discriminatory hiring and promotion practices.

»Id. at 129.
10 Id. at 87.
11 Id. at 161-62. The American Bar Association has recently appointed a committee to 

make a three-year study of this problem, aimed at raising professional standards. The study 
was apparently prompted, in part at least, by Professor Carlin’s book. See N.Y. Times, Feb. 
10, 1967, § 1, p. 21.

12 Carlin 146.
13 Id. at 172. Professor Carlin observes a higher concern for ethical behavior among "old 

stock” Americans of all religious groups. Id. at 147. While the implications of this obser
vation are interesting, he notes that it is beyond the scope of his book.

14 Id. at 177. This may not be entirely supported by Professor Carlin’s data. An un
ethical lawyer may achieve a result for his client which an ethical lawyer would not. To use 
one of Professor Carlin’s illustrations of unethical conduct, if the lawyer bribes an official he 

The economic pressures under which the majority of the New York bar 
practices compel those lawyers to deviate from the ethical standards observed 
by the elite.9 The large firms, representing wealthy individuals and substantial 
businesses, have a stable clientele. By contrast, the smaller firms and single 
practitioners represent marginal businesses and individuals of modest means, re
sulting in an unstable, insecure practice. Such clients not uncommonly apply 
added pressure to their lawyers to resort to unethical practices, and also present 
greater opportunities for exploitation. Much of the smaller firms’ practice is 
before lower echelon courts where, regrettably, it must be said that extralegal 
considerations too often play a part in the decision.10 Thus, not size alone, but 
the implications of size of the unit in which an individual practices, create differ
ent ethical patterns among lawyers.

Moreover, Professor Carlin says that the deviation from ethical standards is 
reinforced by the failure of the organized bar to concern itself with lawyers’ 
morals. Disciplinary action is aimed at conduct which is essentially criminal 
and which comes to public light, embarrassing the bar; the merely unprofessional 
activity is largely ignored.11 A further depressing observation is that law schools 
have little impact on the development of ethical standards, indeed a sad com
mentary on the educators’ efforts to inculcate standards through formal courses 
in professional responsibility.12 The lawyer’s "inner disposition” is far more 
influential in determining ethical conduct, and can accentuate existing pressures 
caused by economic circumstances.13

The implications Professor Carlin draws from his data are serious criticisms 
of the operation of our legal system. He concludes that the best element of 
the bar is available only to the "upper reaches” of business and society, leaving 
the "least competent, least well-trained, and least ethical lawyers” to the lower 
reaches. "As a result, the most helpless clients who most need protection are 
least likely to get it.”14
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Professor Carlin has pointed up a great need for the bar to institute meas
ures which will provide better representation for the less fortunate. As money 
is spent in federal and local poverty programs, as we cope with the problems 
raised in Miranda v. Arizona,15 we must give serious thought to this problem.

may cause an unjust decision but one in favor of his client. In other words, ineffective repre
sentation does not necessarily follow from unethical behavior. Of course, many unethical 
practices discussed in the book are prejudicial to the client.

15 384 U.S. 436 (1966).
16 Carlin 58. One of the few questions which applies equally to all practitioners was 

whether it is ethical for a lawyer to send Christmas cards to all his active clients. This conduct 
is characterized as unethical, but 55 % of those surveyed admitted they did it.

17 In addition, the sample underrepresented lawyers in large firms partly for the reason 
that Professor Carlin lacked financial resources. Id. at 187.

Beyond this, however, Professor Carlin’s observations may lack persuasive 
support. His conclusions about ethical behavior are based on the responses to 
thirteen situations described in a questionnaire. Apart from the fact that truthful 
answers will not always be forthcoming (the subject is likely to describe his 
attitudes and behavior in the light most favorable to him) the questions are 
descriptive of situations which occur most frequently in the practice of small
firm lawyers and hence the large-firm lawyers were not severely tested.16 Prob
lems in settling with an insurance adjuster to the client’s disadvantage, bribing 
a police official, advising and continuing to represent a client who insists on 
bribing a revenue agent, accepting a commission from a title insurance company 
without informing the client, and handling a divorce case on consent decree by 
alleging adultery when none has been commited, are not likely to confront the 
large-firm lawyer.17

The ethical questions confronting the large-firm lawyer are perhaps more 
subtle. His matters are usually nonlitigated and sometimes nonadversary, but 
concerned with planning. What does he tell management of a large corporation 
of the duty it owes to shareholders when those duties and management’s desires 
conflict? What does he tell management about the antitrust laws when manage
ment informally, and quietly, speaks to a competitor about prices and markets? 
Has he ever back-dated minutes of a corporate meeting? These and many other 
matters are beyond the scope of the American Bar Association’s Canons of Ethics.

We do not have the answers to these questions, but one could speculate 
that business morality today is higher than in the days of Gould and Fisk, and 
that lawyers have in no small way contributed to that. Does that reinforce Pro
fessor Carlin’s conclusions that practice in the large firms is more ethical than 
in the small firms? It is not intended for that purpose. It is suggested that 
all levels of practice present their unique ethical problems, and there are devia
tions within each level. Lawyers often respond to the pressures of their clients, 
but it is probably also true that lawyers—in large firms or small—often lead 
their clients into more ethical conduct.

The feeling also persists that Lawyers’ Ethics is addressed to problems that 
are subsumed in a much broader question. To evaluate whether lawyers are 
conducting themselves in a professional manner must compel us to inquire not 
just whether they are fairly and competently representing their clients’ interests 
and dealing professionally with fellow lawyers, but whether lawyers are meeting 
their obligations to society. Courts have imposed added burdens on the lawyer 
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in the administration of criminal justice;18 the antipoverty program creates re
sponsibilities for lawyers; the civil rights struggle has been fought largely in 
the courts by voluntary, unpaid lawyers; and in our still expanding economy, 
large business units affect millions of persons as shareholders, consumers, and 
employees. There is an affirmative and creative role to be played by lawyers 
in defining those relationships to permit continued growth while avoiding a 
disastrous concentration of power which would place great wealth and influence 
beyond all control. Elsewhere, our courts are under attack by unknowing citi
zens, and for the wrong reasons. What role does the lawyer in private practice 
have to play in all these matters?

18 See, e.g., Miranda v. Arizona, 384 U.S. 436 (1966).
* Associate Professor of Law, Georgetown University Law Center.

Professor Carlin did not set out to answer those questions and he is not 
to be criticized for his failure to do so. But they are the hard questions and 
surely the answers must be complex. Since they are also the more important 
issues with which lawyers must cope in deciding what is their proper conduct 
viewed in its widest scope, the inclination is to minimize the significance of 
Professor Carlin’s book as merely interesting but not dealing with the main 
point. Society demands much more of lawyers today than mere adherence to 
the Canons of Ethics. And society will judge lawyers by the manner in which 
that professional duty is met.

Donald E. Schwartz* *



BOOK COMMENTS
Bakal, Carl. The Right to Bear Arms. New York: McGraw-Hill, 1966. 

Pp. vi, 392. $6.95.
This work jumps into the controversy over gun-control legislation, argu

ing that statistics demonstrate the suicidal feature of free access to firearms. 
Though mainly directed against the powerful National Rifle Association, 
which has warded off past attempts to restrict the sale of weapons, the 
author attributes some of the blame for the failure to enact legislation to 
public apathy. The NRA is attacked as a lobby, supported in part by a 
Defense Department program and aided by its tax-exempt status. A major 
portion of the book is devoted to rebutting the arguments advanced by 
firearms-control opponents. The author contends that the second amend
ment was intended to secure a collective, rather than individual, right to 
bear arms; that most homicides are perpetrated by noncriminal types; and 
that the value of having a gun for protection is negligible. The question 
is posed: why a civilized society should make firearms accessible to everyone.

Commerce Clearing House. New York City—New Taxes on Individuals 
and Unincorporated Businesses. New York: 1966. Pp. 144. $2.00; 
New York City—New Taxes on Corporations. New York: 1966 
Pp. 94. $2.00.

These two studies treat the recently enacted New York City tax program. 
The city taxes on resident individuals and unincorporated businesses are 
patterned after the New York State taxes and adopt the federal provisions 
for the determination of income and capital gains and losses. CCH pro
vides an extensive analysis of the new provisions with a detailed index. 
The business tax, applying to corporations, banks and other financial, trans
portation, and insurance corporations, is set out in full, and the explanation 
demonstrates the impact on the associations covered.

Cribbet, Fritz & Johnson, CASES AND MATERIALS ON PROPERTY (2d ed.). New 
York: Foundation Press, 1966. Pp. xxiii, 1272.

The second edition of this casebook contains a healthy selection of cases 
decided since the first edition was published in I960. A new chapter is 
devoted to the role of the lawyer in real estate transactions, focusing on the 
need for increased legal advice to the parties. Another addition is the 
chapter on "Financing Arrangements” which includes an introduction to the 
law' of mortgages as related to installment land contracts. There is a greater 
emphasis on the modern approaches to the problems of land use. Attention 
is given water allocation, excavation, and drainage and the standard nuisance 
and zoning problems. The final chapter covers compulsory land acquisi
tion: eminent domain and the impairment by public facilities of neighboring 
lands.

Gillmor, Donald M. Free Press and Fair Trial. Washington, D.C.: Public 
Affairs Press, 1966. Pp. vi, 254.

In light of the Supreme Court’s recent decisions in the Sheppard and 
Estes cases, this book covers an area of unresolved conflict between two
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constitutional rights. The author analyzes some of the headline criminal 
investigations and trials, in which the press has at times overstepped the 
role of reporting, but more often has proven the value of free access to 
information and fair comment. The conflict is presented as a confrontation 
of the press and the bar, each dedicated to protecting the public’s rights. 
Specifically treated is the travesty of the press coverage of the Oswald case. 
The role of television in the courtroom is a particularly troublesome prob
lem, since the Supreme Court’s proscribed its use in the Estes case. Trial 
by newspaper and the methods of obtaining evidence and confessions used 
by the press are separately analyzed. The overall problem is viewed in the 
context of the influence of publicity on the judges and the jurors at trial. 
Although this effect can only be determined by scientific investigation, the 
suggestion is proposed that ultimately the interests of both parties will be 
best preserved by self-regulation and harmonization.

Hay, Peter. Federalism and Supranational Organizations. Urbana: Uni
versity of Illinois Press, 1966. Pp. 335. $7.50.

The development since World War II of multinational organizations to 
combat economic and defense problems provides the setting for this book. 
Three European communities—the Coal and Steel Community, Atomic En
ergy Community and the Common Market—are used as a model for a 
discussion of the legal relationships between these organizations and the 
member nations. The effect of the supranational organization on national 
sovereignty and international law is analyzed. After a comprehensive treat
ment of the European communities based on decisions of the European 
Court of Justice, the author turns to a speculative discussion of the problems 
attendant to United States participation in similar communities, analogizing 
to the adjustments made under the West German constitution. The conflict 
is basically between national policy and values and the composite values of 
the supranational organization. A final topic treated by Professor Hay is 
the application of the laws developed by these communities to the interna
tional legal community.

Lieberman, Jethro Koller. Court in Session. New York: Sterling Publishing 
Co., 1966. Pp. 112.

This book is intended as an introduction to law and the legal system 
written mainly for young students considering a career in law. The stages 
of a criminal prosecution and a civil lawsuit are outlined, followed by a 
treatment of the basic common-law subjects, the jury and court system. In 
considering these topics, the author is necessarily brief but does effectively 
portray the range of legal concepts in language understandable to the lay
man. The well-known court problems of court cost and congestion are set 
in the context of the overall administration of justice. Finally, the author 
outlines the types of legal practice open to the law-school graduate. The 
author sticks to his main purpose—to educate the public about the basic 
principles involved in the workings of the law.

Manne, Henry G. Insider Trading and the Stock Market. New York: 
Free Press, 1966. Pp. xiii, 274. $6.95.

The problem of insider trading is particularly timely in view of the 
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current Texas Gulf Sulphur litigation. Professor Manne offers a legal and 
economic defense for this practice, arguing that it provides the best method 
of attracting the modern entrepreneur to big business and of stimulating 
activity and that the possible rewards should not be denied by suppressing 
the creation of valuable information. The "insider” is most entitled to act 
upon the information, in the opinion of the author, who relies on practical 
limitations to check exploitation and calls upon the SEC to use its expertise 
to support the policy for limiting insider trading. Only insider trading by 
government officials is repudiated by the author, since they are in a position 
to receive rather than generate information. Finally, Professor Manne argues 
that insider trading is a positive good, does not injure stockholders and 
contributes to maintaining a dynamic economy.

Southwestern Legal Foundation. Labor Law Developments: Twelfth An
nual Institute on Labor Law. Washington, D.C.: Bureau of National 
Affairs, 1966. Pp. 274. $14.50.

This volume is comprised of eight addresses by leading labor law authori
ties and three seminar discussions. The subjects covered include: Labor and 
the Antitrust Laws; Common Situs Picketing; Lockouts; Duty to Bargain; 
Discrimination; and Labor Arbitration. Recently appointed member of the 
NLRB, Sam Zagoria considers the Board’s problems in attempting to handle 
28,000 cases a year. The duty to bargain is analyzed in respect to two 
recent developments—union authorization cards and the effect of automation 
on manpower requirements. Most of the areas discussed have been on the 
subject of recent Supreme Court decisions, e.g., American Ship, Pennington, 
and Jewel Tea. The seminars include problems in employer’s defensive 
tactics, concentrating on plant closings and lockouts.

Speiser, Stuart M. Recovery for Wrongful Death. Rochester, New York: 
Lawyers Co-operative Publishing Co., 1966. Pp. xx, 1094.

Since the remedy for wrongful death is statutory, this volume sets out 
the provisions of the statutes in every jurisdiction. The trends toward 
abolishing or increasing the limits on recovery are noted, and the recent 
developments in conflict of laws are analyzed. Specific attention is given 
to the deaths of various individuals—wife, child, or retired person—and 
diagrams and tables are supplied to aid the computation of damages. The 
main focus is obtaining the full dollar value for the plaintiff through the 
use of life expectancy tables, tactical approaches to earning capacity, and 
other elements of damages and defenses. The practicalities of evidence, pro
cedure, and pleading are explored, providing specific examples of testimony, 
pretrial settlement negotiations, and motions.
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