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A SYMPOSIUM-PART II

THE UNITED STATES COURT OF
CLAIMS

SECTION 1500 OF THE JUDICIAL CODE AND 
DUPLICATE SUITS AGAINST THE GOVERNMENT 

AND ITS AGENTS

David Schwartz*

• Member, New York Bar. Partner, Stroock, Stroock & Lavan.
128 U.S.C. § 1500 (1964).

After a careful discussion of the historical background and judicial 
construction of Section 1500 of the Judicial Code, Mr. Schwartz con
cludes that the statute no longer serves the purposes for which it was 
enacted. He argues that the tortured constructions made of the statute 
in efforts to reach equitable results in spite of its wording have re
sulted in such confusion that it is no longer possible for the practi
tioner to ascertain what the statute means. In light of these develop
ments Mr. Schwartz urges the repeal of the section and substitution of 
a rule of res judicata.

The Statute

Section 1500 of the Judicial Code provides as follows:
The Court of Claims shall not have jurisdiction of any claim for or 

in respect to which the plaintiff or his assignee has pending in any other 
court any suit or process against the United States or any person who, 
at the time when the cause of action alleged in such suit or process 
arose, was, in respect thereto, acting or professing to act, directly or in
directly under the authority of the United States.1

This language is seemingly clear and simple but the cases have construed 
it to mean something other than its content would imply. Though 
written in terms of applicability to the Court of Claims alone, it has 

573
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been held applicable to the district courts, a fact which is rarely appre
ciated by counsel for claimants and often may not be understood by the 
district courts themselves. It forces an election between two remedies, 
both of which should be available to the claimant. It may result in 
wasteful litigation and in loss of part or all of the remedy provided by 
Congress. It discriminates against some claimants, particularly those 
who are in the final stages of the exhaustion of an administrative rem
edy and those whose claims involve government corporations.

Section 1500 should, it is submitted, be replaced by another approach 
to the problem of multiple suits against the Government and its agents, 
an approach which would accomplish its legitimate purpose without the 
present undesirable results. The statute was not .thought through when 
first enacted in 1868,2 and should have been rewritten in 1887 when 
Congress, in Section 2 of the Tucker Act,3 provided for concurrent juris
diction of the district courts with the Court of Claims. It was intended 
to prevent a suit against the United States based on issues decided ad
versely to the claimant in an earlier unsuccessful suit against a govern
ment officer where the second suit would not have been precluded by 
rules of res judicata. That original objective may be better accomplished 
than by section 1500 as presently interpreted.4 5 6

2 Act of June 25, 1868, ch. 71, § 8, 15 Stat. 77.
3 As amended, 28 U.S.C. § 1346(a) (1964).
4 See text accompanying note 87 infra.
5 1948 U.S. Code Cong. & Ad. News 1862; see Tecon Eng’rs, Inc. v. United States, 

170 Ct. Cl. 389, 399, 343 F.2d 943, 949 (1965), cert, denied,, 382 U.S. 976 (1966).
6 Ch. 122, § 7, 10 Stat. 613.

History and Purpose of Section 1500

The statute, first enacted in 1868 to meet a particular objective, was 
drawn as permanent legislation and has been recodified from time to 
time. The legislative history of the rewritings speaks only of "changes 
in phraseology” and the revisers recorded no intent to change substance.® 
Thus despite the several reenactments, only the intention of those who 
proposed the first version of section 1500 to the Senate in 1868 is 
available as a guide to the legislative purpose of the section. The setting 
of that time as well as the words then used require understanding.

In 1868 the Court of Claims was young, having been created thir
teen years earlier to relieve part of the pressure of Congress’ private
bill workload. By the Act of February 24, 1855,° the court was di
rected to report to Congress the material facts established by the evidence 
on claims referred to the court, together with, where the report was 
favorable, a proposed bill in favor of the claimant. The increase in 
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claims against the Government by reason of the Civil War led to recog
nition of the need for a completely judicial remedy for claimants. In 
1861, President Lincoln accordingly recommended that the jurisdiction 
of the court be enlarged to include the power to make final judgments.7 8 
In response to his message, the Court of Claims was reconstituted and 
given the power to render final judgments?

7 CONG. Globe, 37th Cong., 2d Sess., app. 2 (1862) (message of the President of the 
United States, Dec. 3, 1861).

8 Act of March 3, 1863, ch. 92, 12 Stat. 765.
9 Act of March 3, 1863, ch. 92, 12 Stat. 765. The jurisdiction over claims founded upon 

the Constitution and claims for damages in cases not sounding in tort was added by the 
Tucker Act, ch. 359, § 1, 24 Stat. 505 (1887), long after the enactment of what is now § 1500 
by Act of June 25, 1868, ch. 71, § 8, 15 Stat. 77. Section 2 of the Tucker Act also gave the 
district courts concurrent jurisdiction with the Court of Claims over claims not exceeding a 
specific sum, today $10,000. As amended, 28 U.S.C. § 1346(a)(2) (1964).

10 Ch. 120, 12 Stat. 820. Earlier confiscation acts were enacted in 1861 and 1862. Act 
of July 17, 1862, ch. 195, §§ 5-6, 12 Stat. 590; Act of Aug. 6, 1861, ch. 60, 12 Stat. 319; Act 
of July 13, 1861, ch. 3, § 5, 12 Stat. 257.

11 Act of March 3, 1863, ch. 120, § 3, 12 Stat. 820. Compare Trading With the Enemy 
Act of 1917, ch. 106, § 9, 40 Stat. 419 (now 50 U.S.C. App. § 9 (1964)), which provides a 
remedy by suit in the district court for property vested under the act, upon proof that the 
owner was not an enemy.

12 Ch. 92, § 12, 12 Stat. 767. This provision was reenacted and strengthened in the Act 
of June 25, 1868, ch. 71, § 3, 15 Stat. 75. The 1868 act also contained the first version of 

This Act of March 3, 1863, invested the court with the powers of 
a constitutional court such as the power to punish for contempt and to 
order claimants to appear and be examined under oath. The time limita
tion upon claims was to be six years. Both parties were to have a right 
to appeal to the Supreme Court from judgments for 3,000 dollars or 
more, and the United States would have a right of appeal in specified 
cases of importance as precedents. The subject matter of the court’s 
jurisdiction would be claims upon an act of Congress, upon regulations 
made pursuant thereto, or upon a contract with the United States, express 
or implied.9

On the same day that the Court of Claims was so reorganized, Con
gress conferred significant additional jurisdiction upon it by the Captured 
and Abandoned Property Act of 1863,10 one of the more important 
of the confiscation acts. The act provided, inter alia, for the seizure of 
property in the rebel states for the use of the Union Government in 
the prosecution of the war. Any part not so used was to be sold and 
the proceeds deposited in the Treasury. A claimant to the property was 
given a remedy in the Court of Claims for any proceeds remaining from 
sale upon proof of his ownership and upon proof that neither he nor 
his assignor had given any aid or comfort to the rebellion.11 The Act 
of March 3, 1863,12 provided that every claimant in the Court of Claims 
must so allege.
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The Captured and Abandoned Property Act was an effective war 
measure in terms of yield of revenue to the North and of corresponding 
damage to the South.13 Seizures of property, mainly cotton, were widely 
accomplished in the South by Treasury agents who often accompanied 
the Union Army.14 Claims by the cotton owners in the Court of Claims 
were numerous, complicated, and contested. Feeling in Congress ran 
high against ex-rebel claimants.15

what is now § 1500. Act of June 25, 1868, ch. 71, § 8, 15 Stat. 77. Claimants were re
quired to prove their loyalty by a preponderance of the evidence.

13 See Randall, Constitutional Problems Under Lincoln 289-326 (1926).
14 See Whiteside v. United States, 93 U.S. 247 (1876).
15 In United States v. Padelford, 76 U.S. (9 Wall.) 531 (1869), the Supreme Court held 

that claimants who had been pardoned were free of any disability to sue. Congress reacted 
by amending the act to provide that proof of loyalty by pardon was not sufficient to give the 
Court of Claims jurisdiction. Act of July 12, 1870, ch. 251, 16 Stat. 235. This amendment 
was subsequently held unconstitutional as an interference with both judicial power and presi
dential veto power. United States v. Klein, 80 U.S. (13 Wall.) 128 (1871).

16 See generally Cummings & McFarland, Federal Justice 218-29 (1937).
17 S. 164, 40th Cong., 2d Sess. (1868); CONG. Globe, 40th Cong., 2d Sess. 2217 (1868).
18 See Cong. Globe, 40th Cong., 2d Sess. 2764-69 (1868).
19 Section 8 as enacted by Act of June 25, 1868, ch. 71, § 8, 15 Stat. 77 is as follows: 

Sec. 8. And be it further enacted, That no person shall file or prosecute any claim or 
suit in the court of claims, or an appeal therefrom, for or in respect to which he or 
any assignee of his shall have commenced and has pending any suit or process in any 
other court against any officer or person who, at the time of [sic] the cause of action 
alleged in such suit or process arose, was in respect thereto acting or professing to act, 
mediately or immediately, under the authority of the United States, unless such suit 
or process, if now pending in such other court, shall be withdrawn or dismissed within 
thirty days after the passage of this act.

(Emphasis added.)

During 1868, Congress became concerned over the rapidly increas
ing volume of pending government litigation, in large part consisting 
of cotton claims.16 One expression of this concern was a bill, intro
duced by Senator George Edmunds of Vermont, providing for an un
qualified right of appeal by the United States in all cases decided by 
the Court of Claims.1' On the floor of the Senate, Mr. Edmunds pro
posed additional provisions concerning the Court of Claims and the cases 
before it,18 among them a section 8, which became the first version of 
what is now section 1500.19 The section has little legislative history. 
After reading the text of the proposed amendment, Senator Edmunds 
added:

The object of this amendment is to put to their election that large 
class of persons having cotton claims particularly, who have sued the Sec
retary of the Treasury and the other agents of the Government in more 
than a hundred suits that are now pending, scattered over the country 
here and there, and who are here at the same time endeavoring to prose
cute their claims, and have filed them in the Court of Claims, so that 
after they put the Government to the expense of beating them once in 
a court of law they can turn around and try the whole question in the
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Court of Claims. The object is to put that class of persons to their elec
tion either to leave the Court of Claims or to leave the other courts. I 
am sure everybody will agree to that.20

20 Cong. Globe, 40th Cong., 2d Sess. 2769 (1868).
21 Section 8 as enacted, Act of June 25, 1868, ch. 71, § 8, 15 Stat. 77, differed only slightly 

from the § 8 which had been proposed. The only important difference arises from the 
deletion of the words "or shall commence and have pending” from the bill originally pro
posed. Section 8 originally read: "[N]o person shall file . . . any claim or suit in the Court 
of Claims . . . which he . . . shall have commenced and has pending, or shall commence and 
have pending ... in any other court against any officer or person . . . acting . . . under the 
authority of the United States ....” Cong. Globe, 40th Cong., 2d Sess. 2769 (1868). (Em
phasis added.) See note 19 supra. The intent evidenced by this deletion was relied upon in 
Tecon Eng’rs, Inc. v. United States, 170 Ct. Cl. 389, 343 F.2d 943 (1965), cert, denied, 382 
U.S. 976 (1966), for the view that a suit would be barred in the Court of Claims only when 
there was a suit pending elsewhere before the Court of Claims suit was initiated. The court 
refused to allow plaintiff to oust the jurisdiction of the Court of Claims without prejudice by 
filing a suit in another court after the Court of Claims suit had been filed. It is arguable that 
the difference between the section as proposed and as it appears in the Statutes at Large may 
have been merely the result of a stylistic revision. See 54 Geo. L.J. 708, 711 (1966).

22 The section applied to any officer or person who at the time the cause of action arose 
"was in respect thereto acting or professing to act, mediately or immediately, under the au
thority of the United States . . . .” This broad application which in substance is continued in 
the present section, was doubtless intended to cover all who may have on behalf of the Secre
tary of the Treasury handled the cotton or other captured property in the course of collection 
and sale. See British Am. Tobacco Co. v. United States, 89 Ct. Cl. 438 (1939), cert, denied, 
310 U.S. 627 (1940) (Federal Reserve Bank acting as government agent for collection of gold 
bullion).

The amendment was agreed to and the bill was passed by the Senate 
and the House without further discussion of section 8.21 No further 
debate or legislative explanation then or thereafter throws any more 
light on section 1500.

Section 8 was thus aimed at those who, claiming ownership of seized 
cotton, had brought suits, presumably on a theory of conversion, against 
the Secretary of the Treasury or his agents. If they should be defeated 
in their suits against the Secretary but then be able to try again in the 
Court of Claims, Senator Edmunds pointed out, they would have put 
the Government to the expense and risk of defending the claim a second 
time. These claimants were to be required to elect one or another of 
their suits. To this end the section provided that "no person shall file 
or prosecute” any suit in the Court of Claims or any appeal in such suit, 
"for or in respect to which he or any assignee of his shall have com
menced and has pending any suit or process in any other court” against 
an officer or agent of the Government.22

Without some saving clause, the section would have, immediately 
upon its enactment, ended the jurisdiction of the Court of Claims over 
suits then pending before it and made a voluntary election impossible. 
To permit an election, a proviso gave the plaintiffs then prosecuting 
suits against the Secretary in a district court thirty days to withdraw 
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such suits or suffer the bar of the statute in any suit in the Court of 
Claims.23 It may have been a difficult choice. In a suit against the 
officer personally, plaintiff perhaps faced defenses of official conduct, 
privilege, and sovereign immunity.24 In the Court of Claims, on the 
other hand, claimants faced the necessity, under the Captured and Aban
doned Property Act, of proving their loyalty to the Union by a pre
ponderance of the evidence.25 26 In any event, plaintiffs were to be per
mitted to press only one suit. No effort was made to bar the suit against 
the government officers, or to replace one remedy with another.28

23 Act of June 25, 1868, ch. 71, § 8, 15 Stat. 77.
24 Barr v. Matteo, 360 U.S. 564 (1959); Larson v. Domestic & Foreign Commerce Corp., 

337 U.S. 682 (1949); Yearsley v. W. A. Ross Constr. Co., 309 U.S. 18 (1940); Spalding v. 
Vilas, 161 U.S. 483 (1896).

25 Act of March 3, 1863, ch. 120, § 3, 12 Stat. 820.
26 In modern times the legislature may terminate the common-law remedy against the 

government officer when a remedy against the United States is provided. Larson v. Domestic 
& Foreign Commerce Corp., 337 U.S. 682, 722 (1949) (Frankfurter, J., dissenting); see 28 
U.S.C. § 1498(b) (1964) (patent or copyright infringement); 28 U.S.C § 2679(a) (1964) 
(tort suit); 28 U.S.C.A. § 2679(b) (Supp. 1966) (motor vehicle accident); 38 U.S.C.A. § 
4116(a) (Supp. 1966) (medical malpractice); 64 Stat. 1112 (1950), 46 U.S.C. § 745 (1964) 
(Suits in Admiralty Act).

2< In a leading case, Matson Nav. Co. v. United States, 284 U.S. 352 (1932), Mr. Justice 
Stone wrote:

But the declared purpose of the section . . . was only to require an election between 
a suit in the Court of Claims and one brought in another court against an agent of 
the Government, in which the judgment would not be res adjudicata in the suit 
pending in the Court of Claims ....

Id. at 355-56. See also Glidden Co. v. Zdanok, 370 U.S. 530, 565-66 (1962).
28 Act of March 3, 1863, ch. 120, § 3, 12 Stat. 820.

The underlying reason for the section was the limited application of 
the rule of res judicata in suits against Government and against govern
ment officers. Without the section, as Senator Edmunds pointed out, 
the claimants could retry the issues in a second suit against the United 
States. This was possible because the judgment in the first suit against 
the government officer-agent would not be res judicata in the second suit 
against the United States. Accordingly, the election required by the 
statute has been understood as designed only to provide a substitute for 
the absent rule of res judicata in successive suits against a government 
officer and against the Government.27

The statute was W hoc legislation aimed at a particular group of 
litigants who were then prosecuting suits. The cotton claimants were 
allowed only two years, dated from the end of the war, in which to 
sue.28 A requirement that they elect between their pending suits against 
the Secretary of the Treasury and their right to sue the United States 
was not a long-range matter, and could have been embodied in a section 
which would have come to an end with the end of the cotton claims. 
Instead, the section was drafted as general and permanent legislation.
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The statute was, moreover, not well drafted to carry out its intention. 
Although its intended purpose was to prevent a second suit after a 
claimant had been defeated in his suit against the officer, the words used 
refer only to a claimant in the Court of Claims who "has pending” 
another suit. These words do not cover the claimant who has lost on 
the merits in that other suit and then, with no other suit pending, brought 
suit in the Court of Claims. No consideration was given to the various 
possible reasons for the termination of the suit against the government 
officer. A claim might fail on the merits, on jurisdiction, or on a plea 
of privilege. The cotton claimants were not deemed worthy of refine
ments distinguishing between the grounds on which they might be de
feated elsewhere and perhaps permitting some of those defeated to bring 
a second suit. Further, the statute contemplates only a sequence of suits 
in which the claimant would seek to sue in the Court of Claims after 
he had already sued elsewhere and while that suit was pending. The 
words prohibiting only the suit of the claimant who "has pending” a 
prior suit do not anticipate the case of a claimant who first sues in the 
Court of Claims and thereafter brings suit against an officer.

The framers were thinking only (and with disfavor) of a suit for a 
tort by a cotton claimant against the Secretary of the Treasury. They 
could not have anticipated that one day the complex of statutory reme
dies against the Government and against its officers would become such 
a maze as to leave the claimant uncertain of his correct remedy, or that 
one day there might be a class of corporate government agents suable 
in their own names who might be acting for the Government in circum
stances creating doubt whether agent or Government or both were liable.

The difficulties under the statute increased in 1887 when the Tucker 
Act gave the district courts concurrent jurisdiction with the Court of 
Claims over suits against the United States.29 The section now became 
textually misleading. It is a limitation on the jurisdiction of a named 
court—the Court of Claims—but that same jurisdiction is exercised by 
another court not named in the statute.

29 Ch. 359, § 2, 24 Stat. 505 (1887) (now 28 U.S.C. § 1346(a)(2) (1964)). Concurrent 
jurisdiction presently extends to all tax claims and to civil actions for less than $10,000.

30 28 U.S.C. § 1500 (1964); see text accompanying note 1 supra.
31 Authorities cited note 5 supra.

From 1868 to 1948 the statute barred the institution of a suit against 
the United States in the event there was pending elsewhere a suit on 
the same claim against an officer of the United States. In 1948, the 
revisers of the Judicial Code amended the section to enlarge the class of 
suits pending elsewhere to include suits against the United States.30 
Though the revisers claimed to be making changes only in phraseology,31 
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the section as amended barred a suit against the United States whenever 
there was pending elsewhere a suit on the same claim either against an 
officer or against the United States itself.32 This substantive amend
ment lost sight of the purpose of the act. Successive suits against the 
United States in different courts were not known to the framers of the 
statute, since in 1868 only the Court of Claims had jurisdiction of suits 
against the United States. The doctrine of sovereign immunity and the 
consent by Congress to suit as provided only in the Court of Claims acts 
constituted a prohibition of the jurisdiction over such suits in all other 
courts. Moreover, if suits in two courts against the United States had 
been possible, the doctrine of res judicata would have operated to pre
vent relitigation of any issues previously decided by either court. Section 
8 was originally designed only to provide a substitute for the doctrine of 
res judicata—unavailable in a suit against the United States where issues 
had already been decided in a suit against a government agent. After 
1948 the act became a flat prohibition on the maintenance of two suits 
against the United States, whatever the doubts as to the law or other 
need for such suits, even though the doctrine of res judicata would be 
available to foreclose relitigation of issues in successive suits against the 
United States. An examination of the effects of the operation of section 
1500 will show the inequities and difficulties of the section and the 
need for its repeal and replacement.

32 Despite the statement of the revisers that their changes were matters of phraseology, 
the new bar of duplicate suits against the United States is recognized to have been a significant 
change in substance. National Cored Forgings Co. v. United States, 132 Ct. Cl. 11, 17 n.2, 
132 F. Supp. 454, 457 n.2 (1955). The effect of this change is indicated in Tecon Eng’rs, Inc. 
v. United States, 170 Ct. Cl. 389, 343 F.2d 943 (1965) (dictum), cert, denied, 382 U.S. 976 
(1966). The revisers seem plainly to have intended to overrule a case in which the Supreme 
Court, disapproving a decision of the Court of Claims, held that the section as it then read 
did not become operative in a case of a suit pending elsewhere against the United States. Mat- 
son Nav. Co. v. United States, 284 U.S. 352, 355-56 (1932), affirming on other grounds 11 
Ct. Cl. 210 (1931).

33 For cases indicating that such government corporations are amenable to suit despite the 
absence of statutory provision therefor see RFC v. J. G. Menihan Corp., 312 U.S. 81, 84 
(1941); FHA v. Burr, 309 U.S. 242, 245 (1940); Keifer & Keifer v. RFC, 306 U.S. 381, 388- 
89 (1939); see Schwartz & Jacoby, Government Litigation 541-45 (1963) [hereinafter 
cited as Schwartz & Jacoby]. See generally id. at 541-48.

Most government corporations are wholly owned by the United States. See 59 Stat. 597 

Claims Against Government and Government 
Corporations

A relatively modern phenomenon is government procurement 
through and in the name of government corporations suable in their 
own names, for example the Reconstruction Finance Corporation, the 
Commodity Credit Corporation, or in World War I, the United States 
Emergency Fleet Corporation.33 These corporations grew up long after 
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the predecessor of section 1500 was devised in 1868; yet decisions under 
the section have limited the government contractor in his search for a 
complete remedy for a claimed breach of a contract with such a cor
poration.34

(1945), 31 U.S.C. § 846 (1964). District courts have original jurisdiction of suits by or 
against the government corporations in which the United States owns more than fifty per cent 
of the capital stock. 28 U.S.C. § 1349 (1964). Service upon the government corporation 
may be made extraterritorially under 28 U.S.C. § 1391 (e) (1964), and such suits are remov
able from state to federal court, 28 U.S.C. §§ 1441, 1442(a) (1964).

34 See Ex parte Skinner & Eddy Corp., 265 U.S. 86 (1924); Bennett Day Importing Co. v. 
United States, 8 F.2d 83 (S.D.N.Y. 1923); Brinker-Johnson Co. v. United States, 144 Ct. Cl. 
489 (1959); National Cored Forgings Co. v. United States, 132 Ct. Cl. 11, 132 F. Supp. 454 
(1955).

35 See RFC v. J. G. Menihan Corp., 312 U.S. 81, 84 (1941); Keifer & Keifer v. RFC, 306 
U.S. 381, 388-89 (1939); National Cored Forgings Co. v. United States, supra note 34, at 19, 
132 F. Supp. at 459-

36 See National Cored Forgings Co. v. United States, supra note 34.
37 The only permissible defendant in the Court of Claims is the United States. 28 U.S.C. 

§ 1491 (1964). Thus, no suit is permitted against a government officer or corporation. Pu
laski Cab Co. v. United States, 141 Ct. Cl. 160, 163, 157 F. Supp. 955, 956 (1958); see Ab
bott v. United Sutes, 125 Ct. Cl. 330, 112 F. Supp. 801 (1953). Consequently, suits for 
wages due from an agency prior to its incorporation when the amount due is over $10,000 
must be brought against the United Sutes in the Court of Claims, and suits for amounts due 
from the agency after its incorporation must be brought against the corporation in a court other 
than the Court of Claims. See Abbott v. United States, supra. Section 1500 thus prevents 
the government contractor who is unsure whether to sue the government corporation or the 
Government from joining both as defendants in a district court.

Even when the claim is for less than $10,000 and thus within the jurisdiction of the district 
court, the "sister court rule” forbids the joinder of others with the United Sutes, because such 
joinder would not be allowed in the Court of Claims. Levinson v. United Sutes, 116 F. Supp. 
871 (N.D. Ill. 1953); Bennett Day Importing Co. v. United States, 8 F.2d 83 (S.D.N.Y. 1923).

38 265 U.S. 86 (1924).
39 90 Ct. Cl. 632 (1940). The Court of Claims felt that Judicial Code § 154 (now § 

The government corporation is, like any other corporation, normally 
liable on its own contracts,35 but when it makes a contract as agent for 
the Government, the United States is bound.36 When there is doubt 
over which is liable, corporation or Government, or when both are liable, 
the contractor’s remedy is less than it should be. The two entities— 
Government and its corporate agent—cannot be sued together because 
of the limitation of Court of Claims jurisdiction to suits against the 
United States.37 38 39 Should the contractor seek to bring two suits, one 
against the corporation in the district in which it may be found and 
one against the United States in the Court of Claims, section 1500 bars 
the latter. In Ex parte Skinner & Eddy Corp.™ the Supreme Court in 
1924 held that what is now Section 1500 of the Judicial Code forbade 
such a second suit in the Court of Claims while a first suit against the 
United States Emergency Fleet Corporation was pending. When essen
tially the same question came up again in 1940, the Court of Claims, 
in First Nat’I S.S. Co. v. United States,™ held that the section was in
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applicable, on the ground that the claim in the two suits was not the 
same: The first, against the government corporation, was on the theory 
that it acted for itself, and the second, against the United States, was 
on the theory that the corporation acted as agent for the United States. 
In the 1950’s, the Court of Claims again considered the problem in 
National Cored Forgings Co. v. United States,40 in which the court at 
first followed its decision in First Nat’I S.S.\ it ruled that section 1500 
did not prevent simultaneous suits, one in the district court against the 
Reconstruction Finance Corporation, and the other in the Court of Claims 
against the United States on a contract the RFC made in its corporate 
capacity, on the theory that the RFC had acted as agent for the United 
States. As the case progressed, the Government renewed its motion to 
dismiss, and two years later the court reversed itself and held that section 
1500 barred two such suits.41

1500) would be applicable only after proof that the corporation was acting under the authority 
of the United States. Since such proof could come only at trial on the merits, the court made 
§ 154 inapplicable by postponing the decision on jurisdiction until then. This case was appar
ently overruled in National Cored Forgings Co. v. United States, 132 Ct. Cl. 11, 132 F. Supp. 
454 (1955).

40 126 Ct. Cl. 250, 115 F. Supp. 469 (1953), rev’d. on rehearing, 132 Ct. Cl. 11, 132 F. 
Supp. 454 (1955).

41 National Cored Forgings Co. v. United States, 132 Ct. Cl. 11, 132 F. Supp. 454 (1955).
42 For a case indicating that this is the current rule see Glidden Co. v. Zdanok, 370 U.S. 

530, 565-66 (1962).
43 Schwartz & Jacoby 548. The Government Corporation Control Act of 1945, 59 

Stat. 597, 31 U.S.C. §§ 841-52 (1964), lists the government corporations in being and regu
lates them and their activities as if they were unincorporated government agencies. In light 
of the act, the corporations are held to be essentially government agencies in corporate form 
and are treated as integral parts of the Government for many purposes. See, e.g., United 
States v. McNinch, 356 U.S. 595 (1958); Rainwater v. United States, 356 U.S. 590, 591-92 
(1958); United States v. Summerlin, 310 U.S. 414 (1940).

44 28 U.S.C. §§ 1346(b)-(c), 2671-80 (1964); see Schwartz & Jacoby 545.

Assuming that the second National Cored decision is now the set
tled rule,42 the question remains whether section 1500 as so construed 
is an unfair imposition on claimants against government corporations. 
The RFC and the other government corporations are clearly agents of 
the United States and act under the authority of the United States. All 
government corporations are, today, little more than government agen
cies bearing corporate names.43 In the Federal Tort Claims Act44 Con
gress generally assumed the tort liability of government corporations. 
A suit against one of these corporations is a suit against an entity acting 
under the authority of the United States, and section 1500, therefore, 
literally applies to bar a suit against the United States on the same 
claim. This result may have been desirable in the case of the cotton 
claimant suing the Secretary of the Treasury in 1868 in a state court 
to avoid the necessity of proving in the Court of Claims that he had 
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not been a rebel. It may even be appropriate to forbid entirely certain 
suits in tort against government agents when the Government assumes 
liability on the claim.45 46 47 But, where the Government or the agent, or 
both, are liable on a contract, and particularly where there is doubt as 
to which of them is liable, two suits are essentially lawful and even 
necessary. To forbid them to be brought simultaneously is to impose 
an obstacle to the achievement of a full remedy by the contractor, since 
the statute of limitations will very likely run on the forbidden suit while 
the permitted one is pending.

45 See authorities cited note 26 supra.
46 E.g., Crooks Terminal Warehouses, Inc. v. United States, 92 Ct. Cl. 401 (1941); John 

Morrell & Co. v. United States, 89 Ct. Cl. 167 (1939).
47 National State Bank v. United States, 357 F.2d 704 (Ct. Cl. 1966).
48 RFC v. MacArthur Mining Co., 184 F.2d 913 (8th Cir. 1950); Atlantic Meat Co. v. 

RFC, 166 F.2d 51 (1st Cir. 1948).
49 Compare Brinker-Johnson Co. v. United States, 144 Ct. Cl. 489 (1959), with Brinker- 

Johnson Co. v. RFC, 236 F.2d 195 (9th Cir. 1956).
50 E.g., Henry L. Crowley & Co. v. RFC, 14 F.R.D. 460 (D.N.J. 1953); Brinker-Johnson 

Co. v. United States, supra note 49; National Cored Forgings Co. v. United States, 132 Ct. Cl. 
11, 132 F. Supp. 454 (1955). The same difficulties were apparently experienced by contrac
tors with the Emergency Fleet Corporation in World War I. See, e.g., Ex parte Skinner & 
Eddy Corp., 265 U.S. 86 (1924).

51 A special jurisdictional statute may create a new remedy for the unique matters involved 
in plaintiffs dealings with the government corporation. See Brinker-Johnson Co. v. United 
States, supra note 49. The United States may be liable not only on the contract but under a 
policy of insurance. See Calmar S.S. Corp. v. United States, 345 U.S. 446 (1953). In the 
event neither corporation nor Government is liable on the contract, the United States may 
nevertheless be liable as in the case of an informal or defective contract under the Contract 

Doubt continually arises about whom and where to sue, making the 
election required by section 1500 a burden on the contractor. The 
United States is frequently held liable on contracts made by its corporate 
agents.4*' The Court of Claims has recently recognized that even when 
a government corporation does not purport to contract on behalf of the 
United States, the Government may be liable on the contract as if it 
had been made by an ordinary, noncorporate government agent.4' Ac
tions against the RFC have been dismissed as essentially actions against 
the United States.48 A court of appeals and the Court of Claims have 
had different opinions on whether a particular claim involving the RFC 
belonged in district court or in Court of Claims.49 In more than one 
instance, persons suing the RFC have filed two suits for protective pur
poses and run afoul of section 15OO.50 A contractor required to elect 
between a suit on a contract against the RFC and a suit against the 
United States as the principal may irretrievably abandon what turns out 
to be the only remedy, a suit against the United States on the contract. 
Remedies may exist against the United States aside from the traditional 
remedy of breach of contract.51
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The contractor is entitled to a full remedy on the contract against 
all liable parties. Whenever there is doubt who is agent and who is 
principal, the other party to a contract should be permitted to sue both 
alternatively. The contractor is not, in such a case, deliberately seeking 
to vex the United States by bringing two suits. His inability to join 
Government and its corporation in one court is not a difficulty of his 
making, but the doing of a legislative system of remedies, largely his
torical and in no wise aimed at him. An economical system of remedies 
would provide a forum in which both corporation and government could 
be sued in one action, but this has not been done, and the contractor 
has been put to the necessity of bringing two suits.

A simple solution would be statutory permission for plaintiff to join 
both the government corporation and the Government in one suit and, 
to this extent, enlarge the jurisdiction of the Court of Claims beyond 
claims against the United States. Joinder is permitted under the Tort 
Claims Act without harm;52 in contract suits such joinder would recog
nize the reality that the government corporation is no more than a gov
ernment agency in corporate form.53 Barring joinder, solution of the 
various problems created by section 1500, involving government corpor
ations and otherwise, would be accomplished by its repeal and replace
ment by a section applying principles of res judicata to successive suits 
against government agents (including government corporations) and the 
United States. Under such a section, the first suit would proceed against 
either corporation or Government; the second suit would be necessary 
only for purely protective purposes. Prejudice to the United States by 
having to litigate two suits simultaneously would be most unlikely; such 
prejudice cuts both ways. Claimants are not so foolish as to desire to 
litigate twice where relief could be had by litigating once. If necessary, 
one of the two courts involved could, as is customary, stay one of the 
suits while the other went forward. When the one suit concluded, the 
issues decided would, under the proposed statute, almost certainly dispose 
of the second suit whose continued existence and pendency would mean
while have avoided possible prejudice in the event the decision in the 
first indicated that only in the second could claimant have relief.
Settlement Act, 58 Stat. 665 (1944), as amended, 41 U.S.C. § 117 (1964); see National Cored 
Forgings Co. v. United States, supra note 50, or under an act such as the War Contract Hard
ship Claims Act of 1946, ch. 864, 60 Stat. 902, as amended, ch. 646, § 37, 62 Stat. 992 (1948), 
as amended, ch. 1076, § 1(2), 68 Stat. 966 (1954), in 41 U.S.C. § 106 note (1964). Finally, 
a claim may be maintainable against the United States, on the same facts, as one for an uncon
stitutional taking under general Court of Claims jurisdiction. 28 U.S.C. § 1491 (1964).

52 See United States v. Yellow Cab Co., 340 U.S. 543 (1951); D.C. Transit Sys., Inc. v. 
Slingland, 105 U.S. App. D.C. 264, 266 F.2d 465, cert, denied, 361 U.S. 819 (1959); Benbow 
v. Wolf, 217 F.2d 203 (9th Cir. 1954); Schwartz & Jacoby 503.

53 See note 43 supra.
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Civil Service Suits and Section 1500

The claimant against the United States who has, he says, been wrong
fully discharged from his government post is in need of a simple and 
inexpensive remedy. His resources are limited and his adversary is pow
erful. Violation of his rights, if not promptly checked by the courts, 
might proliferate lawlessness in the administration of Government, and 
lead to a disregard of the rights of citizens generally. Yet the remedy 
of these claimants has, from the beginning, been uneven and limited. 
Obstacles have existed by reason of statutory and judge-made rules, 
among them section 1500. While much improvement has been made,64 
section 1500 is still a cloud on the remedy of the discharged government 
employee for the wrongs allegedly done to him.

54 The jurisdiction granted the Court of Claims over one hundred years ago of claims 
founded upon a contract or upon a law of Congress would seem to have included a claim by 
a government employee that he had been discharged in violation either of a contract of em
ployment or in violation of statutory provisions for his tenure and salary. Act of Feb. 24, 
1855, ch. 122, 10 Stat. 612. Yet, until Elchibegoff v. United States, 106 Ct. Cl. 541, 558 
(1946), cert, dismissed, 329 U.S. 704 (1947), the remedy of the discharged government ser
vant, though he sought only a money judgment, was impeded by a doctrine that his suit was 
one to try title to office and was therefore beyond the jurisdiction of the Court of Claims. 
Hart v. United States, 91 Ct. Cl. 308 (1940); Schwartz & Jacoby 220-21.

The Tucker Act permitted claimants to sue the United States in the district court of their 
locality. Ch. 359, § 2, 24 Stat. 505 (1887). It was later amended, Act of June 27, 1898, ch. 
503, § 2, 30 Stat. 495, however, to withhold from the district courts jurisdiction over actions 
by officers of the United States to recover fees, salary, or compensation. There was some con
fusion whether a particular claimant was an officer and was suing for fees, salary, or compen
sation. See, e.g., Ward v. United States, 65 F. Supp. 9 (E.D. Ark.), aff’d, 158 F.2d 499 (8th 
Cir. 1946), cert, denied, 331 U.S. 844 (1947); Archbald v. United States, 217 Fed. 165 (M.D. 
Pa. 1914); United States v. Swift, 139 Fed. 225 (1st Cir. 1905). To resolve the doubt the 
Act of Oct. 31, 1951, ch. 655, § 50(b), 65 Stat. 727, added the words "or employees” and 
thenceforth suits by both officers and employees were forbidden in the district court, and 
could be brought only in the Court of Claims. Cf. Bruner v. United States, 343 U.S. 112 
(1952).

This prohibition of district court jurisdiction over such suits has since been eliminated 
on claims of less than $10,000. 28 U.S.C. § 1346(d) (1964). However, if the claim is for 
more than $10,000, the employee must still pursue his remedy in the Court of Claims. 28 
U.S.C. § 1491 (1964). The court mitigates the geographical difficulties for remote claimants 
by sending its commissioners on circuit to take testimony, Ct. Cl. R. 48(b), and recent legisla
tion has authorized the judges of the court to sit in panels anywhere in the United States. 28 
U.S.C.A. § 175(b) (Supp. 1966). In addition, a bill has been introduced to raise the mone
tary limit on suits before the district court. H.R. 5281, 90th Cong., 1st Sess. (1967).

55 United States v. Jones, 131 U.S. 1, 19 (1889); 28 U.S.C. § 1491 (1964).

Full relief for a claimant employee requires not only judgment for 
his salary for the period of his allegedly unlawful discharge but also a 
restoration to his job. Specific relief of this latter character, whether 
injunctive or in the nature of mandamus, cannot be had against the 
United States in the Court of Claims or in the district court under the 
Tucker Act. Tucker Act relief in the district court is limited to a money 
judgment, because the Court of Claims is limited to the grant of mone
tary relief.-’5 The Court of Claims may not order the restoration of a 54 55 
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claimant to his post, though it has concluded he has been illegally dis
charged. The officer liable to an order to restore the claimant to his 
job is, usually, the cabinet officer in charge of the department in which 
plaintiff was employed; this officer is not susceptible to suit in the Court 
of Claims.56 Even aside from the court’s inability to give nonmonetary 
relief, its jurisdiction is limited to suits against only one defendant, the 
United States.5'

5G See Schwartz & Jacoby 220-21. Difficulties of the suit against the cabinet officers 
in the past presented serious obstacles, but have now been resolved by the enlargement of 
the jurisdiction of the district courts to issue writs of mandamus or their equivalent, by more 
liberal venue provisions, and by provision for extra-district service of process on cabinet offi
cers. 28 U.S.C. §§ 1361, 1391(e) (1964); see Jacoby, The Effect of Recent Changes in the 
Law of "Nonstatutory" Judicial Review, 53 GEO. L.J. 19 (1964).

57 Note 37 supra.
58 Borak v. Biddle, 78 U.S. App. D.C. 374, 141 F.2d 278, cert, denied, 323 U.S. 738 

(1944); Borak v. United States, 110 Ct. Cl. 236, 78 F. Supp. 123, cert, denied, 335 U.S. 821 
(1948). A second suit for back pay should not be necessary when a court has held the dis
charge illegal. See 5 U.S.C.A. §§ 5591-94 (Special Supp. 1966). Intragovernmental consid
erations nevertheless sometimes require a second suit. See Note on the Comptroller General, 
Sotwmstz. & Jacoby 31.

59 Note 54 supra.
60 Act of Aug. 30, 1964, Pub. L. No. 88-519, 78 Stat. 699.
01 See note 54 supra.

To obtain both a monetary judgment and an order of restoration to 
his job, the claimant must sue the cabinet officer for an injunction, and 
the United States for back pay.58 Until recently, the suit for back pay 
could be brought only in the Court of Claims, whatever the amount in
volved, because the district court was denied all- jurisdiction over suits 
for government pay.59 Since the repeal of this prohibition in 1964,60 
the suit for back pay may be brought either in the district court or the 
Court of Claims, if claimant is suing for up to 10,000 dollars, but it 
can only be brought in the Court of Claims if more than 10,000 dollars 
is sought.61

The claimant suing for more than 10,000 dollars must thus sue the 
United States in the Court of Claims for a money judgment for back 
pay, and in the district court for a mandatory injunction directing that 
he be restored to the job from which he alleges he has been illegally 
ousted. Such two suits are, of course, the subject matter of section 1500. 
The suit against the United States might be said to be upon a claim 
"for or in respect to which” the plaintiff has pending another suit, else
where, against a government officer. On its face, section 1500 seems 
to forbid a suit for back pay when an injunction suit is pending. Both 
suits are based upon the same wrong, the allegedly illegal discharge, 
and it is only the relief prayed for which is different. But the Court of 
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Claims held otherwise in Gasman v. United States?2 a suit which arose 
when plaintiff filed a complaint for an injunction in the district court 
against the Secretary of State and, it being prior to 1964, instituted a 
suit for pay in the Court of Claims. The court found no bar in section 
1500 to the second suit.

62 135 Ct. Cl. 647 (1956).
63 In an earlier case a claimant, apparently interpreting § 1500 as forbidding simultaneous 

suits, had waited to sue for his pay until his suit for an injunction had terminated successfully. 
In the interim the statute of limitations had run on his claim for pay. The court held that the 
statute of limitations was not tolled by reason of § 1500. Ball v. United States, 133 Ct. Cl. 
841, 137 F. Supp. 740, cert, denied, 352 U.S. 827 (1956). The court assumed that under § 
1500 a claimant was unable to bring the second suit for back pay during the pendency of his 
first suit for an injunction.

64 Matson Nav. Co. v. United States, 284 U.S. 352, 356 (1932); Corona Coal Co. v. United 
States, 263 U.S. 537, 540 (1924).

65 132 Ct. Cl. 11, 132 F. Supp. 454 (1955).

The Gasman decision, doubtless decent and generous in its result, 
seems difficult to sustain under the words of section 1500, which says 
that the Court of Claims is not to have jurisdiction of any "claim for 
or in respect to which the plaintiff . . . has pending in any other court 
any suit or process against” an agent of the United States. The decision 
can only be supported if the claim for back pay grounded on an allegedly 
unlawful discharge is neither a claim for which plaintiff has pending 
the other suit in the district court for an injunction grounded on the 
same discharge, nor a claim in respect to which plaintiff has pending that 
injunction suit.03

The Court of Claims rested the result in Gasman on its view that 
Congress did not intend that the section require plaintiff to elect be
tween his claim for back pay in the Court of Claims and his claim for 
his job in district court. The presumed legislative intent is artificial. 
In 1868 Congress had no intention, or even contemplation, of successive 
suits by a discharged employee for an injunction to get his job back and 
for his pay for the period of his illegal discharge. The decision over
looks the Supreme Court’s caution both against exceptions to the terms 
of section 1500 to avoid a hardship to litigants and against alterations 
in the section to effect a purpose which does not appear either on the 
face of the statute or in its legislative history.62 63 64 65 By the words of sec
tion 1500, Casman’s pending claim in the district court was sufficiently 
close to his claim in the Court of Claims to invoke the application of 
section 1500 to prevent the second suit. The result would be harsh, 
but no harsher than the result in 'National Cored Forgings Co. v. United 
States™

Casman is one of several major decisions under section 1500 in 
which the Court of Claims has overridden the words of the section in 
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favor of a result it deemed desirable.66 A statute which requires rewrit
ing by the courts, and whose text then becomes misleading, needs revi
sion by Congress.

66 Tecon Eng’rs, Inc. v. United States, 170 Ct. Cl. 389, 343 F.2d 943 (1965), cert, denied, 
382 U.S. 976 (1966); British Am. Tobacco Co. v. United States, 89 Ct. Cl. 438 (1939), cert, 
denied, 310 U.S. 627 (1940).

67 28 U.S.C. § 1346(d) (1964).
68 No. 108-65, Ct. Cl., March 28, 1966, partially reported, 34 U.S.L. Week 2551 (1966).
69 Commissioner Arens reasoned that since claimant could have sued in district court for 

his back pay, he should be treated as if he had. It made no difference that such a suit -would 
have been beyond the jurisdiction of the court in the amount sought. The court has not in 
the past refrained from applying § 1500 because the first pending suit was beyond the juris
diction of the court in which it was pending. Frantz Equip. Co. v. United States, 122 Ct. Cl. 
622, 105 F. Supp. 490 (1952); Frantz Equip. Co. v. United States, 120 Ct. Cl. 312, 98 F. 
Supp. 579, 580 (1951).

The result in Connelly seems especially regrettable because the enlargement of the district 
court’s jurisdiction, which differentiated the case from Casman and made possible a decision 
against the claimant, came only the day before claimant filed suit in the district court. In filing 
suit counsel probably acted in the belief that the district court was wholly forbidden to enter
tain suits for back pay, as had been the law since 1951, and perhaps since 1887. See note 54 
supra. Even if counsel had consulted an instant congressional service, the new law would not 
have put him on his guard because Connelly’s claim was for more than 810,000, and under the 
new district court jurisdiction to entertain suits for governmental pay, jurisdiction will still 
generally be limited to claims for up to $10,000.

70 See Evans, Current Procedures in the Court of Claims, 55 Geo. L.J. 422 (1966).

The Casman case, although apparently freeing the civil-servant claim
ant from the effects of section 1500, is not the last word on the sub
ject. Since the 1964 repeal of the prohibition against district court juris
diction of suits for back pay, it can no longer be said, as seemed to be 
a basis for the decision in Gasman, that a claim for back pay is wholly 
beyond the jurisdiction of the district court.67 In the light of this change 
in district court jurisdiction, a commissioner of the Court of Claims has 
recently recommended to the court a change in the Casman result. In 
Connelly v. United States,68 a suit for back pay.for more than 10,000 
dollars where petitioner had pending an injunction suit in district court, 
the trial commissioner concluded that the claim was for an illegal dis
charge and thus the same in both courts; that suit for back pay could 
not be brought in both courts; and thus, that section 1500 applied to 
bar the Court of Claims suit, even though it was for an amount in ex
cess of the jurisdictional limit of the district court.69

If the commissioner’s decision in Connelly stands on its review by the 
judges of the Court of Claims,70 section 1500 will require a discharged 
employee to make an election between judicial remedies, thereby result
ing in a practical ceiling of 10,000 dollars on his monetary claim if he 
wants his job back, or a forfeiture of his claim to his job if he wishes 
to sue for back pay in excess of 10,000 dollars. Such a result would 
be harsh and unjustifiable as a matter of policy. But even if the deci
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sion does not stand, and in the spirit of Gasman the employee is per
mitted two suits grounded on the single claim of a wrongful and illegal 
discharge, the consequence will be another decision in which section 
1500 is, despite its words, forced into a benign status for the benefit of a 
limited class of claimants.

Neither possibility is an endorsement of this section. Under the one, 
it should be amended to avoid a harsh result. Under the other, it should 
be amended to avoid the necessity of decisions which rewrite it. Full 
reform, to afford civil service claimants the remedy of one suit in either 
district court or Court of Claims for all claimed wrongs would require 
broad scale changes in the jurisdiction over suits against the United 
States and its officers.'1 Failing such reform, section 1500 should be 
revised to end its literal bar on the two suits necessary for full relief, 
and to make decisions such as Gasman unnecessary and decisions such 
as Connelly impossible. In such successive suits, considerations of good 
judicial administration suggest that issues decided in an injunction suit 
by a discharged government employee against a cabinet officer should 
be res judicata in a second suit between the plaintiff and the United 
States. Under a statute so providing, when the discharged civil servant 
brought the required two suits, no premium or disability would follow 
by reason of which suit came first, and the issues adjudicated in the 
first suit could not be retried in the second.

71 To provide the full relief in one suit in the Court of Claims it would be necessary to 
repeal the Court of Claims’ limitations prohibiting the joinder, as defendants, of others with 
the United States, see note 37 supra, and prohibiting the granting of relief other than a money 
judgment, see note 55 supra. To provide full relief in one suit in district court would require 
lifting of the maximum monetary limit on Tucker Act suits. See note 54 supra.

72 Maguire Indus., Inc. v. United States, 114 Ct. Cl. 687, 86 F. Supp. 905 (1949), cert, 
denied, 340 U.S. 809 (1950).

The Scope of Pending Suits Which Activate Section 1500

Claimants seeking judicial review of an administrative determination 
may run afoul of section 1500. In one case claimant had brought a 
proceeding in the Tax Court for a redetermination of excess profits, 
and when the Tax Court held that it had no jurisdiction he brought 
suit in the Court of Claims. Thereafter, doubtful of his remedy, he 
took a statutory appeal from the Tax Court determination to a court 
of appeals. The pendency of this appeal, the Court of Claims concluded, 
required dismissal under section 1500. Ignoring the question of whether 
a Tax Court proceeding served to make section 1500 operative, the court 
held that the proceeding in the court of appeals was without doubt an
other "suit or process” under section 1500 which denied it jurisdiction 
to entertain the suit.71 72
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This decision was confirmed when the Court of Claims held that a 
petition to a court of appeals for review of a decision of the Atomic 
Energy Commission, filed after suit was begun in the Court of Claims, 
caused section 1500 to apply to prohibit the exercise of jurisdiction over 
the suit by the Court of Claims.73 74 Both these plaintiffs were in good 
faith and doubtful of their remedies.71 On the other hand, the court 
has refused to rule that an application to the district court for review 
of an order of the Interstate Commerce Commission is a pending suit 
within the statute.75 76 77

73 Hobbs v. United States, 168 Ct. Cl. 646 (1964).
74 In the latter case, particularly, the differences in the remedies provided by the Atomic 

Energy Acts of 1946 and 1954 were extraordinarily complex. Compare Atomic Energy Act 
of 1946, ch. 724, § 13(a), 60 Stat. 772, with Atomic Energy Act of 1954, ch. 1073, § 189, 68 
Stat. 955 (now 42 U.S.C. § 2239 (1964)).

75 See Pennsylvania R.R. v. United States, 363 U.S. 202 (I960).
76 Los Angeles Shipbuilding Drydock Corp. v. United States, 138 Ct. Cl. 648, 152 F. Supp. 

236 (1957).
77 Id. at 651-52, 152 F. Supp. at 237-38.
78 Frantz Equip. Co. v. United States, 120 Ct. Cl. 312, 98 F. Supp. 579 (1951). An answer 

in a suit brought by the United States is, however, not treated as a suit pending elsewhere for 
purposes of § 1500, although the answering defendant thereby raises for litigation identical 
issues to those in an affirmative suit he institutes in the Court of Claims. Meyer v. United 
States, 141 Ct. Cl. 537, 541, 159 F. Supp. 333, 336 (1958); Meyer v. United States, 138 Ct. 
Cl. 86, 150 F. Supp. 314 (1957).

79 Frantz Equip. Co. v. United States, 122 Ct. Cl. 622, 105 F. Supp. 490 (1952). It 
is well settled that the Government has the right to counterclaim in the Court of Claims or 
district court and to have its counterclaim and the plaintiff’s claim tried without a jury. Me- 

Section 1500 is thus capable of frustrating the orderly progression 
from administrative remedy to judicial hearing. A suit pending else
where, though on an entirely different theory than that of the suit in 
the Court of Claims, may be a pending suit on the same claim within 
the section. A suit for refund of taxes pending in district court has, 
for example, been held to prevent a suit in the Court of Claims on an 
account stated with the Commissioner of Internal Revenue for several 
years of tax liability including the year of the refund claimed in the 
district court. *b The decision seems clearly too broad because the two 
suits were not only based on different theories but would require differ
ent proof." Accordingly, the case seems to be an instance in which 
section 1500 operates to limit the claimant’s otherwise available remedy.

A counterclaim in a suit brought by the United States in district 
court is also a pending suit or process under section 1500 which pre
vents the counterclaimant from thereafter instituting suit on the same 
claim in the Court of Claims.78 In fact, when the counterclaimant sued 
in the Court of Claims, he was met by the Government’s counterclaim 
based on the same claim as its suit in the district court. The Court of 
Claims upheld the Government’s counterclaim,79 leaving the Govern
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ment with both a suit and a counterclaim, whereas it had struck down 
the claimant’s suit, leaving him only his counterclaim. The result is 
discriminatory, especially since claimant’s right to counterclaim in dis
trict court was highly doubtful. For one thing, the counterclaim prayed 
for more than 10,000 dollars and was thus in excess of the district 
court’s maximum monetary jurisdiction.80 For another, the counterclaim 
was pending in a suit in the Eastern District of Pennsylvania, one of the 
districts which adheres to the rule denying any right to affirmative judg
ment on a counterclaim in a suit by the United States.81 The private 
party’s counterclaim was thus doubly beyond the jurisdiction of the court 
in which it was pending.

Elrath v. United States, 102 U.S. 426 (1880); 28 U.S.C. §§ 1346(c), 1503 (1964). The ra
tionale for depriving plaintiff of trial by jury in the district court is that a plaintiff against 
the United States is on notice both that his claim will be tried without a jury and that the 
Government may file a counterclaim. 28 U.S.C. §§ 1346(c), 1503, 2402 (1964). The 
Court of Claims, which has no jurisdiction except in suits against the United States, has no 
machinery for jury proceedings.

80 2 8 U.S.C. § 1346(a)(2) (1964).
81 United States v. Nipissing Mines Co., 206 Fed. 431 (2d Cir. 1913), cert, dismissed, 

234 U.S. 765 (1914); United States v. Boris, 122 F. Supp. 936 (E.D. Pa. 1954). The theory 
is that a counterclaim against the United States is a suit against the United States which re
quires explicit statutory authority. While the statute gives explicit authority for a counter
claim by the United States, no statute gives such jurisdiction over counterclaims against the 
United States. 28 U.S.C. §§ 1346(c), 1503 (1964); see Schwartz & Jacoby 652-56. But 
see United States v. Silverton, 200 F.2d 824 (1st Cir. 1952).

82 Frantz Equip. Co. v. United States, 120 Ct. Cl. 312, 314, 98 F. Supp. 579, 580 (1951).

The Court of Claims, though it appreciated the dubious quality of 
the counterclaim, held that section 1500 was to be applied regardless of 
whether the suit pending elsewhere was within the jurisdiction of the 
court in which it was pending.82 The claimant contractor was thus left 
in the unhappy plight of having his counterclaim in district court beyond 
the monetary jurisdiction of that court and his claim in the Court of 
Claims beyond the jurisdiction of that court because of his invalid coun
terclaim in district court. A counterclaim so clearly a nullity should not 
bring section 1500 into play. As a general matter, there is little reason 
to deprive a counterclaimant of the right to bring a suit against the 
United States on the same claim. The counterclaimant has not created 
two suits but was acting only to protect himself. No harm would be 
done by the continuation of both counterclaim and suit on the respective 
court dockets. But section 1500 seemingly leaves the Court of Claims 
no discretion.

In the foregoing situations—petitions for administrative relief, sep
arate suits on the two theories open to a claimant, and counterclaims— 
section 1500 unnecessarily strikes down a suit because a first suit is, 
narrowly speaking, pending. The section does not even allow a stay of 
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decision to enable the claimant to take steps to reconcile the two suits, 
or discontinue one of them.83 Repeal of section 1500 would enable the 
court to examine each case and determine whether a second suit is in 
the interest of justice and which of the two suits should go forward.

83 Wessel, Duval & Co. v. United States, 129 Ct. Cl. 464, 465-66, 124 F. Supp. 636, 637- 
38 (1954). Compare Gila River Pima-Maricopa Indian Community v. United States, 135 Ct. 
Cl. 180, 140 F. Supp. 776 (1956). The court granted a stay to allow the Indian Claims Com
mission, over which it had appellate jurisdiction, to determine the issues.

84 A suit against the United States which has been dismissed on the merits may of course 
not be reinstituted under principles of res judicata, and § 1500 is not needed to prevent it. 
Southern Md. Agricultural Ass’n v. United States, 133 Ct. Cl. 426, 135 F. Supp. 886 (1955). 
There remains for consideration the suit against the officer, dismissed on the merits or on 
other grounds, and the suit against the United States dismissed otherwise than on the merits.

85 89 Ct. Cl. 438 (1939), cert, denied, 310 U.S. 627 (1940). The opinion in this case 
clearly states the rule set out in the text, but earlier cases have not been so clear. In McKinney 
v. United States, 62 Ct. Cl. 180, cert, denied, 273 U.S. 716 (1926), § 1500 was apparently held 
not to preclude a tax refund suit against the United States after the dismissal of a suit on the 
same claim against a collector of internal revenue in the district court. Presumably the suit 
had been dismissed on the merits. The opinion does not refer to what is now § 1500, but 
rather emphasizes that a decision in a suit against an officer is not res judicata in a subsequent 
suit against the United States. In Southern Md. Agricultural Ass’n v. United States, supra 
note 84, the Court of Claims intimated that a dismissed suit is not regarded as pending under 
§ 1500. The suit there under consideration had been dismissed on the merits.

86 358 F.2d 1002 (Ct. Cl. 1966). The court, having dismissed a suit on the ground of 
the pendency of another suit, vacated its dismissal when the other suit was dismissed without 
prejudice. Judge Goodrich, in a Third Circuit decision, noted that the second suit is forbid
den by the section "at least so long as the former suit has not been withdrawn without preju
dice.” Shapiro v. United States, 168 F.2d 625, 626 (3d Cir. 1948) (concurring opinion).

Claimants in the Court of Claims have avoided the bar of § 1500 by discontinuing a 
suit pending elsewhere, or the offending portion of it, even after the Government has moved 
to dismiss for lack of jurisdiction. See, e.g., Pacific Mills v. United States, 77 Ct. CI. 775, 3 
F. Supp. 541 (1933); Peterson v. United States, 26 Ct. Cl. 93 (1890).

IS A DISMISSED SUIT STILL PENDING?

Does a suit against a government officer, instituted and then dis
missed, bring section 1500 into play to prevent the filing of a second 
suit on the same claim?84 85 86 A practitioner would read the section as 
barring a second suit only when another suit is "pending,” but his read
ing would be incorrect. If the first suit against the officer is dismissed 
on the merits, section 1500 prevents the institution of a suit against the 
United States in the Court of Claims on the same claim, although no 
other suit is then “pending in any other court.” This is the rule of 
British Am. Tobacco Co. v. United States?5 When, however, in Brown v. 
United States?6 a first suit was dismissed for lack of jurisdiction, the Court 
of Claims held that such a suit was no longer pending for purposes of 
section 1500 and that a second suit was not barred by the section.

Section 1500 is written solely in terms of a bar by reason of a 
suit which is elsewhere pending. It makes no reference whatever to a 
dismissed suit or to the reason for dismissal of a suit in fact no longer 
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pending. A suit which has been defeated on the merits is entirely ter
minated and cannot in any sense be said to be pending. The words 
of the section are thus entirely without effect in the event of a filing of 
a second suit on the same claim as was made in a suit since dismissed 
on the merits. When the claimant in British-Am. Tobacco Co. v. Fed
eral Reserve Bank61 attempted to file such a second suit, based on a 
different theory than its first suit, the Court of Claims held it barred 
by section 1500 on the ground that a binding election had been made 
between two available suits. The court felt that to allow the second 
suit after the first suit had been dismissed on the merits would frustrate 
the intended purpose of the statute.

87 1 04 F.2d 652, modified, 105 F.2d 935 (2d Cir.), cert, denied, 308 U.S. 600 (1939). 
The suit was one of the gold-clause cases, Act of March 9, 1933, ch. 1, 48 Stat. 1, and plaintiff 
first claimed a conversion by the Federal Reserve Bank, to which, as agent for the Treasury, 
plaintiff had been required to surrender gold bullion. Thereafter plaintiff sued in the Court 
of Claims on the theory of an unconstitutional taking. British Am. Tobacco Co. v. United 
States, 89 Ct. Cl. 438 (1939), cert, denied, 310 U.S. 627 (1940).

88 See text accompanying note 20 supra.
89 See note 86 supra and accompanying text.

The intention of the draftsmen of the section was to forbid a cotton 
claimant to prosecute a suit against the United States after his defeat 
in a suit against the Secretary of the Treasury—just such a second suit 
as was filed in British Am. Tobacco Co. The language used however, 
covers only the case of the claimant who has not yet been defeated and 
whose first suit is still pending, unresolved. Aimed at simultaneous 
and successive suits, the words of the statute reached only simultaneous 
suits. The Court of Claims was required to execute the purpose of the 
statute and sacrifice its words. British Am. Tobacco Co. thus demon
strates that the statute was not well drafted.

Prospective litigants are misinformed when a statute regulating reme
dies is construed to forbid not what it says it forbids but what the 
Congressional Globe of 1868 records that the framers wanted to forbid.87 88 89 
In such circumstances the courts should hold that the statute means 
what it actually says, and leave to Congress the job of rewriting the 
statute to say what was meant. Each time a court finds it necessary to 
rewrite a statute to carry out its clear purpose, it becomes easier to do 
it again, often in a less clear case. Meanwhile, lawyers and litigants 
continue to act on the misinformation contained in the text of the 
statute. Section 1500 should be amended to avoid the state of affairs 
created by its construction in Brown69 and British Am. Tobacco Co.

The rule of res judicata proposed in this article as a replacement for 
section 1500 would, first, be easily understood and, second, enact and 
redefine the rule of Brown and British Am. Tobacco Co. by avoiding 



594 The Georgetown.Law Journal [Vol. 55: 573

problems of distinguishing between the dismissal of the suit against the 
officer on the "merits,” which is a bar to a second suit, and the dismissal 
which is not a bar. Suits against government officers may be dismissed 
on such grounds of mixed law and fact as lack of personal knowledge 
or intent which could be considered to be on the merits but which should 
not prevent the bringing of a proper suit against the United States. 
The opinion on dismissal may, for the first time, suggest the existence 
of a remedy against the United States or otherwise give support to a 
claim of the availability of such a remedy. The present statute is a flat 
bar wherever there has been a dismissal on the merits. A statute in 
terms of res judicata would insure that no claim which has been tried 
or decided can be relitigated, and yet it would not arbitrarily bar a second 
suit on issues not decided adversely to the claimant.

THE SEQUENCE OF SUITS

In a suit brought in the Court of Claims, does section 1500 prohibit 
the court from continuing to exercise jurisdiction when another suit on 
the same claim is subsequently filed elsewhere? In its words, the section 
provides that the Court of Claims shall not have jurisdiction if plaintiff 
"has pending” another suit in any other court on the same claim. No 
distinction is made concerning the time of filing of that other suit, 
whether it is begun before or after institution of proceedings in the Court 
of Claims. Under the wording of the section, whenever that other suit 
is pending the Court of Claims has no further jurisdiction, and the Su
preme Court so held in 1924 in Corona Coal Co. v. United. States™ 
Plaintiff had there brought suit against the United States for just com
pensation for a seizure of coal during World War I by the Federal Fuel 
Administrator and the Director General of Railroads. The Court of 
Claims had held that he had no cause of action81 and he appealed. To 
stop the running of the statute of limitations, he also filed a suit in a 
district court, on the same claim, against the Director General. The 
Supreme Court dismissed the appeal under Judicial Code, Section 154, 
now Section 1500.82 The Court appreciated that plaintiff had quite 
reasonably filed a protective suit and recognized that it was harsh that 
he should lose his appeal. Nevertheless, it held that the section applied, 
and that exceptions to avoid hardship should not be made for sympa
thetic cases. The holding was followed in subsequent Court of Claims 
decisions.* 91 92 93

9° 263 U.S. 537 (1924).
91 Corona Coal Co. v. United States, 56 Ct. Cl. 390 (1921).
92 263 U.S. at 540.
93 Hobbs v. United States, 168 Ct. Cl. 646 (1964); Maguire Indus., Inc. v. United States,
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Corona and these later cases thus appear to hold that if a plaintiff 
files a suit in another court while a suit on the same claim is pending 
in the Court of Claims, section 1500 instantaneously ousts the jurisdic
tion of the Court of Claims or of the Supreme Court, if the case is 
there on appeal. In none of these cases was the time of institution of 
the other suit in relation to the time of suit in the Court of Claims 
specially remarked upon. In each, a suit begun elsewhere after suit was 
filed in the Court of Claims effectively ended the jurisdiction of the 
Court of Claims, although that jurisdiction had been normally and prop
erly exercised at the outset. In each, plaintiff had acted, presumably in 
good faith, in the belief that some court other than the Court of Claims 
had jurisdiction or might have jurisdiction, and had filed the second suit 
in that other court to protect his remedy there. Section 1500 neverthe
less operated to cause him to lose his suit in the Court of Claims, per
haps his sole remedy if it should ultimately turn out that the other court 
had no jurisdiction and the Court of Claims alone had jurisdiction.

Until Tecon Eng’rs, Inc. v. United States?*  decided by the Court of 
Claims in 1965, no case had intimated that a suit begun elsewhere after 
suit was filed in the Court of Claims was not such a pending suit as 
would end jurisdiction of the suit in the Court of Claims.* 95 Plaintiffs 
in Tecon, suing in the Court of Claims for tax refunds, had gone through 
the full range of pretrial proceedings. After two years of such pro
ceedings and when trial was imminent, plaintiffs demanded continu
ances, and when these were denied, filed identical suits in a district 
court, intending thereby to terminate the jurisdiction of the Court of 
Claims by the force of section 1500. The attempt failed. The Court 
of Claims was emphatic in holding that a plaintiff may not deliberately 
use section 1500 to oust its jurisdiction. It held the section inapplicable 
where the suit pending elsewhere is instituted subsequent to the institu
tion of suit in the Court of Claims, and applicable only where at the 
time of institution of suit in the Court of Claims plaintiff already has 
pending another suit elsewhere on the same claim. The court relied on 
the history of the bill which first enacted the section in 1868, and upon 
its firm belief that Congress did not intend that section 1500 should 
114 Ct. Cl. 687, 86 F. Supp. 905 (1949), cert, denied, 340 U.S. 809 (1950); cf. Matson Nav. 
Co. v. United States, 72 Ct. Cl. 210 (1931), aff’d on other grounds, 284 U.S. 352 (1932).

s-i 170 Ct. Cl. 389, 343 F.2d 943 (1965), cer/. denied, 382 U.S. 976 (1966).
95 One case, on unusual facts, had held that the second suit did not automatically oust the 

first. The question was not raised until the case was on appeal. Both suits, in a district court, 
had already progressed to the point of a joint judgment against the Collector of Internal 
Revenue, defendant in the first suit, and the United States, defendant in the second. Plaintiff 
was held entitled to elect against which defendant it desired the joint judgment to stand. 
Ohio Locomotive Crane Co. v. Denman, 73 F.2d 408 (6th Cir. 1934), cert, denied, 294 U.S. 
712 (1935).
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enable a plaintiff to nullify the jurisdiction of a court he had invoked 
by the simple expedient of filing an identical suit elsewhere.96

96 170 Ct. Cl. at 399-400, 343 F.2d at 949.
97 Corona Coal Co. v. United States, 263 U.S. 537 (1924); Hobbs v. United States, 168 

Ct. Cl. 646 (1964); Maguire Indus., Inc. v. United States, 114 Ct. Cl. 687, 86 F. Supp. 905 
(1949), cert, denied, 340 U.S. 809 (1950); Matson Nav. Co. v. United States, 72 Ct. Cl. 210 
(1931), affd on other grounds, 284 U.S. 352 (1932). However, the issue decided in Tecon 
was not briefed in any of these cases. The Court of Claims wrote in its opinion in Tecon that 
Corona Coal Co. concerned only the appellate jurisdiction of the Supreme Court. 170 Ct. 
Cl. at 401, 343 F.2d at 950. But, in Corona Coal Co., the Supreme Court made no distinc
tion by reason of the appellate nature of the case. The ouster of appellate jurisdiction by the 
filing of the second suit could rest solely on the ouster of Court of Claims jurisdiction. Until 
the present Judicial Code, each version of § 1500 referred to the jurisdiction of both the 
Court of Claims and the Supreme Court, if an appeal were pending. The simplification of 
language in the present § 1500 is a change in terminology, not a change in substance.

98 In Corona Coal Co. and Matson Nav. Co., the Supreme Court cautioned against making 
exceptions or additions to the statute for reasons of policy. In Ex parte Skinner & Eddy Corp., 
265 U.S. 86 (1924), the Supreme Court held the plaintiffs right to dismiss his case well- 
nigh absolute, and limited only when the defendant United States has progressed to the point 
where a dismissal would prejudice its counterclaim seeking affirmative relief. A different 
situation is presented when a plaintiff insists on a dismissal on the eve of trial in order to 
bring an identical suit in a court of coordinate jurisdiction.

99 Joyce v. United States, 98 Ct. Cl. 427, 48 F. Supp. 520 (1943); New Jersey Worsted 
Mills v. United States, 80 Ct. Cl. 640, 9 F. Supp. 605 (1935); see Pacific Mills v. United 
States, 77 Ct. Cl. 775, 3 F. Supp. 541 (1933).

109 In Hobbs v. United States, 168 Ct. Cl. 646 (1964), the suit in the Court of Claims pre
ceded by one day the filing of suit elsewhere. The Court of Claims dismissed, holding that 
under § 1500 its jurisdiction terminated when the suit was instituted in another court. Tecon 
treated Hobbs as involving a simultaneous suit in another court. 170 Ct. Cl. at 401 n.4, 343 
F.2d at 950 n.4. In British Am. Tobacco Co. v. United States, 89 Ct. Cl. 438 (1939), cert, 
denied, 310 U.S. 627 (1940), the suits were said to have been filed simultaneously. Future 
cases may require determination by a time stamp applied by the clerk.

Plaintiff stood on its claim to a termination of jurisdiction and, 
rather than proceed to trial, suffered a dismissal on the merits. The 
district court in which it had sued then dismissed, on the ground of the 
dismissal by the Court of Claims. It is no surprise that the Supreme 
Court denied certiorari. The litigant who refuses to go to trial gets 
little sympathy. But the decision did more than stop a litigant from 
ousting the jurisdiction of the court he had invoked; it contradicted four 
cases, one of them a decision of the Supreme Court.97 Tecon goes in 
the other direction from all three of the Supreme Court decisions under 
what is now section 1500.98 Much more important, however, is what 
Tecon seems to indicate section 1500 will permit or forbid in the future.

Tecon continues the construction of section 1500 as forbidding a 
suit in the Court of Claims which has been preceded by a suit on the 
same claim in another court.99 It newly adopts a construction which 
permits a suit in the Court of Claims to be followed by a suit on the 
same claim in another court. The day of filing will make the differ
ence.100 Well-advised litigants will sue first in the Court of Claims, and 
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thereby avoid the bar of the statute.101

101 Little doubt remains that this is the effect of the section under Tecon, which has 
been followed in a decision of the Court of Claims holding that a suit instituted elsewhere 
after institution of suit in the Court of Claims does not make § 1500 operative, "regardless of 
the degree of similarity” between the two suits. Camero v. United States, 170 Ct. Cl. 490, 
493, 345 F.2d 798, 800 (1965). The court has recently cited Tecon for the proposition that 
§ 1500 will be given "a reasonable and just construction, not a doctrinaire or purely techni
cal one.” Brown v. United States, 358 F.2d 1002, 1005 (Ct. Cl. 1966).

102 28 U.S.C. § 1346(a) (2) (1964). A comparable proviso with respect to counterclaims 
and other specified incidents of suit in the Court of Claims was inserted into the grant of 
jurisdiction to the district courts in the Federal Tort Claims Act of 1946, ch. 753, § 411, 60 
Stat. 844 (now 28 U.S.C. § 1346(c) (1964)).

103 Glidden Co. v. Zdanok, 370 U.S. 530 (1962); United States v. Sherwood, 312 U.S. 
584, 591 (1941); Bates Mfg. Co. v. United States, 303 U.S. 567 (1938). Another consequence 
of the sister-court rule is the inability to join others as defendants with the United States. 
See note 37 supra.

104 Shapiro v. United States, 168 F.2d 625, 626 (3d Cir. 1948); Ohio Locomotive Crane 
Co. v. Denman, 73 F.2d 408, 411 (6th Cir. 1934), cert, denied, 294 U.S. 712 (1935); see 
Bennett Day Importing Co. v. United States, 8 F.2d 83, 84 (S.D.N.Y. 1923).

105 Shapiro v. United States, 168 F.2d 625 (3d Cir. 1948); Ohio Locomotive Crane Co. 
v. Denman, 73 F.2d 408 (6th Cir. 1934), cert, denied, 294 U.S. 712 (1935).

100 Section 1500 is not the only statute whose applicability to the district court is more 

Section 1500 does not belong on the books if, as the result in Tecon 
would indicate, it may readily be evaded by the informed, and remains 
a trap only for those unfamiliar with the means of evasion. It is equally 
undesirable, though for a different reason, if its bar to jurisdiction is 
dependent on the motive of the claimant in bringing the other suit.

Applicability of Section 1500 in the District Courts

The only court referred to in section 1500 is the Court of Claims. 
But the Tucker Act provides that the jurisdiction of the district court is 
to be "concurrent” with that of the Court of Claims,102 and by the sister
court rule the jurisdiction of the district court "to sit as a Court of Claims” 
under the Tucker Act is derivative of the jurisdiction of the Court of 
Claims and is to be exercised in the same manner and upon the same 
conditions as the jurisdiction of the Court of Claims.103 Accordingly, 
section 1500 is applicable to suits against the United States instituted in 
a district court, and deprives the district court of jurisdiction if plaintiff 
has another suit pending on the same claim.104

Lawyers for claimants about to file suit against the United States in 
a district court would find it difficult to learn of the existence of this 
statutory limitation on the jurisdiction of the court they intend to invoke. 
Section 1500 is codified in Chapter 91 of the Judicial Code, entitled 
"Court of Claims,” and it is not mentioned in Chapter 85, "District 
Courts; Jurisdiction.” Neither the annotations in United. States Code 
Annotated nor in Federal Code Annotated give the two cases105 holding 
section 1500 applicable to the district courts.106 No case in the Court of 
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Claims adverts to the possibility that section 1500 is applicable to the 
district courts.107 Indeed, the only Court of Claims decision which dis
cusses section 1500 and the district court seems to say that the section 
does not control the district court.108

or less concealed in the Code, but it is the one whose secret seems best kept. Other such 
statutes are 28 U.S.C. § 1502 (1964), prohibiting Court of Claims jurisdiction of claims 
grounded on treaties, and 28 U.S.C. § 2502 (1964), denying the right to sue the United States 
to citizens of governments which do not grant reciprocal rights to Americans. The limits of 
the sister-court rule are not yet clear. See Note on the "Concurrent” Jurisdiction of the Dis
trict Courts and the Court of Claims, SCHWARTZ & JACOBY 168-69.

107 It is also unclear why the Court of Claims in Tecon Eng’rs, Inc. v. United States, 170 
Ct. Cl. 389, 343 F.2d 943 (1965), cert. denied, 382 U.S. 976 (1966), chose the extreme con
struction of the section arrived at in the decision. The whole force of plaintiffs’ maneuver in 
Tecon to oust the jurisdiction of the Court of Claims depended on their having filed identical 
suits in a district court. It would have been enough, to prevent their efforts from having any 
success, to hold that under § 1500 the district court could not entertain the suits newly filed 
there and to presume that it would surely dismiss a suit which § 1500 forbade it to entertain. 
Matson Nav. Co. v. United States, 72 Ct. Cl. 210 (1931), aff’d on other grounds, 284 U.S. 352 
(1932), could also have been decided on this ground. Indeed, all cases of duplicate suits 
against the United States can be disposed of in this fashion. If the result is as clear as § 1500 
seems to make it, there should be no reluctance to allow a litigant to oust the jurisdiction 
which he has invoked. The question decided in Tecon, however, must be decided when a 
suit against the United States in district court or the Court of Claims is followed by a suit on 
the same claim against an officer. See Corona Coal Co. v. United States, 263 U.S. 537 (1924).

108 "There is no inhibition to the district court hearing the cases while a suit is pending 
in this court ....’’ Matson Nav. Co. v. United States, supra note 107, at 214. The court in 
Matson dismissed a suit under what is now § 1500 because after it was filed an identical suit 
was filed in district court. This ruling was disapproved by the Supreme Court, although the 
case was affirmed on other grounds, on the theory that the section, in its then pre-1948 state, 
was operative only when the suit pending elsewhere was against an officer. Matson Nav. Co. 
v. United States, 284 U.S. 352 (1932).

109 In Shapiro v. United States, 168 F.2d 625 (3d Cir. 1948), the suit pending "elsewhere” 
was pending in the same court (the district court after removal from state court) where the 
second suit was instituted. In Ohio Locomotive Crane Co. v. Denman, 73 F.2d 408 (6th Cir. 
1934), cert, denied, 294 U.S. 712 (1935), the pending suit, against a collector of internal 
revenue, was pending in the same court, the district court. A suit against an officer of the 
United States in the district court, under federal question or diversity jurisdiction, or on re
moval, is pending in the district court sitting in its ordinary capacity, and not as a court of 
claims. See cases cited note 103 supra.

110 Note 56 supra.

The text of section 1500 is again misleading. It speaks of the "Court 
of Claims” but it means "the Court of Claims and the district courts 
sitting under the Tucker Act and exercising jurisdiction concurrent with 
that of the Court of Claims.” It denies jurisdiction when plaintiff has 
pending another suit on the same claim "in any other court,” but it 
means “in any other court, including the district court sitting otherwise 
than under the Tucker Act.”109

Lawyers and litigants must necessarily be confused, and the confu
sion is likely to increase. Suits against officers may be brought in dis
trict courts in increased number under the 1962 amendments enlarging 
district court jurisdiction of such suits.110 Suits against the United States
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in district courts are likely to be further increased if Congress acts fa
vorably on proposals to raise the jurisdictional limit on such suits.111

111 Note 54 supra.

Parallel suits against an officer and the United States are likely to be 
filed together or a day apart. If the rule of Tecon holds in the district 
courts, claimants who know that section 1500 applies to the district 
courts can avoid it by first suing the United States in the Court of Claims. 
Those who do not know will suffer its effects.

The importance of section 1500 in the business of the district courts 
confirms the case for reexamination of the section. The replacement of 
section 1500 by a rule of res judicata would apply, usefully, to suits in 
all courts, and it would also eliminate the misleading reference to only 
one court in the present section 1500.

Conclusion

Section 1500, as has been shown, limits remedies which should be 
available. In some cases, as in the civil service cases, the courts refuse 
to enforce the section in the interest of justice. It treats litigants un
fairly by its limiting effect and by misinforming them of its scope. It 
is unfair to the courts called on to construe it, by requiring decisions 
which rewrite it. The task of preventing dual or duplicate suits which 
harass parties and abuse the courts can be done far better by the courts 
without a statute. The time-tested method for controlling such wasteful 
litigation is the good sense of the two courts involved. The suit, inap
propriate to be moved forward, is stayed, either by the court in which 
the action is pending or by an in personam order directed at the litigant. 
But absent such a stay or inhibition, two parallel suits between the same 
parties, not involving a conflict of jurisdiction over a res, should not in 
themselves be forbidden. Two suits are sometimes necessary in the com
plex world of remedies against the United States and its officers. Divided 
jurisdiction, different amenability to suit of officers and Government, 
special and complex statutes, all on occasion require the maintenance of 
two suits, and then adjustment of the suits to each other in more delicate 
fashion than by the flat prohibitions of section 1500.

Section 1500 did not set out to forbid two suits but rather to provide 
a substitute for the principle of res judicata, believed to be absent in suc
cessive suits against a government officer and the Government. A sub
stitute is unnecessary. The principle itself is ripe for enactment into the 
statutes.

The view that a judgment against an officer is not res judicata against 
the United States reached its apogee in cases involving suits against a 
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collector of internal revenue.112 These cases no longer state all the law 
on the subject. A judgment in an action against the Commissioner of 
Internal Revenue is conclusive in an action against the United States and 
a collector of internal revenue,113 and a judgment against an agency act
ing with authority concludes a government officer.114 The law is tending 
toward the rule of res judicata which is here proposed as a replacement 
for section 1500.

112 Such suits have now been abolished. Act of Nov. 2, 1966, Pub. L. No. 89-713, 80 
Stat. 1107. Earlier, however, the rule stated in the text obtained. Sage v. United States, 250 
U.S. 33 (1919); McKinney v. United States, 62 Ct. Cl. 180, cert, denied, 273 U.S. 716 (1926). 
The rule was later revised by Congress. Int. REV. Code of 1954, § 7422(c). Suits against a 
collector of Internal Revenue have a unique historical significance which makes it understand
able that res judicata should not apply to such suits and yet should be applicable to other suits 
against Government officers. See Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 403 
(1940); Plumb, Tax Refund Suits Against Collectors of Internal Revenue, 60 Harv. L. Rev. 
685 (1947).

ns Tait v. Western Md. Ry., 289 U.S. 620 (1933).
in Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381 (1940). In this case, the Court 

stated as a general rule that a judgment in the suit against one officer is res judicata in reliti
gation of the same issue with another officer. Id. at 403-04.

115 Drummond v. United States, 324 U.S. 316, 318 (1945); United States v. Candelaria, 
271 U.S. 432, 444 (1926); United States v. Candelaria, 16 F.2d 559, 562-63 (8th Cir. 1926); 
see 3 Davis, Administrative Law Treatise § 27.06 (1958); Hart & Wechsler, The 
Federal Courts and the Federal System 1178-79 (1953); Note, The Dollar Litigation: 
A Study in Sovereign Immunity, 65 Harv. L. Rev. 466, 476-78 (1952). Contra, Carr v. 
United States, 98 U.S. 433 (1878); United States v. Dollar, 196 F.2d 551, 553 (9th Cir. 1952). 
See also Note, At the Crossroads of the Doctrine of Sovereign Immunity: The Dollar Case, 
40 GEO. L.J. 289 (1952). The general rule is that one who controls an action and has a 
financial interest in it is bound by the adjudication of litigated issues. Souffront v. La Com
pagnie des Sucreries, 217 U.S. 475,486-87 (1910); Restatement, Judgments § 84 (1942).

116 United States v. Allied Oil Corp., 341 U.S. 1 (1951); Defense Supplies Corp. v. Law
rence Warehouse Co., 336 U.S. 631 (1949); Pinsky v. United States, 203 F.2d 7 (9th Cir. 
1953); Fleming v. Goodwin, 165 F.2d 334 (8th Cir.), cert, denied, 334 U.S. 828 (1948); see 
Snyder v. Buck, 340 U.S. 15 (1950); Bowles v. Wilke, 175 F.2d 35 (7th Cir.), cert, denied, 338 
U.S. 861 (1949).

117 28 U.S.C.A. §§ 516, 547(3) (Supp. 1966); 28 C.F.R. §§ 0.45-.46, 0.65(a), (c) (1965); 
see Barr v. Matteo, 360 U.S. 564 (1959).

The time is ripe for full recognition that a suit against the govern
ment officer, at least where the Government supplies counsel and thus 
controls the suit, is, for purposes of application of the principle of res 
judicata, the equivalent of a suit against the Government. Authority 
already exists to the effect that where the Government supplies counsel 
for the defense or prosecution of the action involving its officer or ward, 
the United States is concluded by the judgment.115 On the issue of sub
stitution of parties in suits by officers of the United States, the courts 
recognize that suits by officers are suits by the Government, and that 
the Government is the real party in interest.116

It is the routine duty of the Department of Justice to defend suits 
against government officers.117 Where it does, the Government and the 
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private adversary ought to be concluded by the decision on the issues 
raised and litigated, in any later suit between them. Where the Govern
ment does not supply counsel, as in the case of litigation involving ad 
hoc or commercial agents of the United States,118 the Government is not 
in control of the litigation and should not be concluded by the decided 
issues.

118 Oakland Truck Sales, Inc. v. United States, 138 Ct. Cl. 63, 149 F. Supp. 902 (1957); 
British Am. Tobacco Co. v. United States, 89 Ct. Cl. 438 (1939), cert, denied, 310 U.S. 627 
(1940).

Accordingly, I propose for consideration of those concerned with 
providing fair and adequate remedies against the Government, that sec
tion 1500 be repealed and replaced by a statute providing that issues 
decided in a suit against an agent of the United States, in which the 
United States participated by providing counsel for the defendant, shall 
be res judicata in a suit between the plaintiff or those in privity with him 
and the United States, and that issues decided in a suit against the United 
States shall be res judicata in a suit against its agent not involving per
sonal liability of the agent.

This would enact a rule of res judicata which is already in the process 
of development in the courts. It would not forbid those dual suits nec
essary to protect or realize fully remedies against officer or Government, 
otherwise intended by Congress to be available. It would accomplish 
the original purpose of what is now section 1500, end the mysteries, the 
unevenness, and the hardships of the present section, and finally, leave 
to the courts their traditional function of preventing harassment of parties 
and abuse of judicial proceedings by suits in two or more courts involv
ing the same claim.
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1 Nonjudicial resolution of claims arising under government contracts was first approved 
by the Supreme Court in 1868. United States v. Adams, 74 U.S. (7 Wall.) 463 (1868). 
For a general discussion of the subject see, e.g., Anderson, The Disputes Article in Govern
ment Contracts, 44 Mich. L. Rev. 211 (1945); Caruso, The federal Boards of Contract Ap
peals, 33 So. Cal. L. Rev. 403 (I960); Lidstone & Witte, Administration of Government 
Contracts: Disputes and Claims Procedures, 46 Va. L. Rev. 252 (I960); Shedd, Administra
tive Authority To Settle Claims for Breach of Government Contract, 27 Geo. Wash. L. Rev. 
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(I960); Speidel, Exhaustion of Administrative Remedies in Government Contracts, 38 N.Y. 
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2 338 U.S. 457 (1950).
3 342 U.S. 98 (1951).
4 373 U.S. 709 (1963). Following Bianchi the Subcommittee on Government Procure

ment of the Senate Select Committee on Small Business investigated the "Operation and Ef
fectiveness of Government Boards of Contract Appeals.” In addition to holding hearings, 
the subcommittee sent questionnaires concerning board composition, procedures, and per
formances to the then-seventeen federal agencies having such boards and also to lawyers and 
major government contractors. The subcommittee’s report provides an invaluable compen
dium of information concerning the growth, history, composition and procedures of the indi
vidual boards. Included is a selected bibliography of pre-Wunderlich Act articles. Petrowitz,

Messrs. Cuneo and, Anthony discuss the history of Court of Claims 
review of decisions by contract appeals boards, demonstrating the prob
lems with de novo trial, fragmentation of remedies, and the role of 
remand. An analysis of Grace and Utah in light of Bianchi bring the 
authors to the conclusion that the Supreme Court has at least given the 
Court of Claims workable guidelines for reasonable case-by-case treat
ment pending much needed legislative reform.

Introduction

Government contract claims procedures have been a topic of much 
commentary since the proliferation of boards of contract appeals during 
and following World War II.* 1 Widespread attention to the nature and 
scope of judicial review of decisions by contract appeals boards was first 
generated in the early 195O’s by the Supreme Court’s decisions in United- 
States v. Moorman2 3 4' and United States v. Wunderlich? This attention 
was more finely focused in 1963 by the Court’s decision in United States 
v. Carlo Bianchi & Co? While it is the opinion of the authors that com
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prehensive legislation is required to cure the "Bianchi problem,”0 it is 
believed that the Supreme Court’s recent decisions in United States v. 
Anthony Grace & Sons*  and United States v. Utah Constr. & Mining 
Co.,7 sufficiently delineate the respective roles of the courts and boards 
to enable them, at least on an interim basis, pending comprehensive 
legislation, to effect a workable relationship.

Methods of Resolving Contract Controversies Pertaining to Government Contracts and Sub
contracts; An Empirical and Analytical Study, S. DOC. No. 99, 89th Cong., 2d Sess. (1966) 
[hereinafter cited as Petrowitz].

5 For a discussion of the "Bianchi problem” see Schultz, Wunderlich Revisited: New 
Limits on Judicial Review of Administrative Determination of Government Contract Dis
putes, 29 Law & Contemp. Prob. 115, 120-32 (1964); Comment, United States v. Bianchi 
—The Wunderlich Cycle Again?, 32 Geo. Wash. L. Rev. 118 (1963); Note, Bianchi, the 
Court of Claims, and Trial De Novo, 54 Geo. L.J. 644 (1966); Note, 73 Yale L.J. 1408, 
1437-43 (1964).

6 384 U.S. 424 (1966). For a detailed discussion of this case see text accompanying notes 
83-105 infra.

7 384 U.S. 394 (1966). For a detailed discussion of this case see text accompanying notes 
106-22 infra.

8 It is apparent that comprehensive legislation is required. See, e.g., Petrowitz 147-61; 
Cuneo & Crowell, Parallel Jurisdiction: If the Court of Claims Can, Why Not the Adminis
trative Boards?, 33 FORDHAM L. REV. 137 (1964); Kelly, Government Contractors’ Remedies: 
A Regulatory Reform, 18 Ad. L. Rev. 145 (1965); Comment, 32 Geo. Wash. L. Rev. 118 
(1963); Note, 54 Geo. L.J. 644 (1966); Note, 73 Yale L.J. 1408 (1964). An ad- hoc com
mittee of the Public Contracts Section of the American Bar Association has undertaken a 
long-range study of the problem and legislative solutions. A seminar in Government Con
tracts at Georgetown University Law Center also is considering the problem. See 9 Govern
ment Contractor J 66 (1966).

Representative Chet Holifield, Chairman, Military Operations Subcommittee of the House 
Government Operations Committee recommends that a two-year, full-scale inquiry into gov
ernment procurement matters including remedies be made by a congressionally created com
mission to function along the lines of a Hoover Commission. 151 Fed. Cont. Rep., Special 
Supp. pp. 5, 6 (Jan. 9, 1967).

It is not contended that Utah and Grace offer a neat conceptual 
thread to bind together the diverse roles of the statutory Court of Claims 
and the administratively developed boards.8 There remain many basic 
questions relating to fragmentation, remand, and administrative due pro
cess. It is believed, however, that these cases indicate pragmatic solutions 
which will permit the courts and boards to operate effectively toward 
their common goal of affording government contractors a fair and rea
sonable opportunity to present their claims.

The Government’s procurement requirements fluctuate often and 
are frequently only discovered in the middle of a procurement program. 
This results in almost daily changes in, additions to, and deletions from 
procurement regulations. The terms of the government contracts and 
the items under procurement are constantly changed throughout perfor
mance. The courts, boards, and the Comptroller General annually issue 
in excess of 1,000 written, opinions in government contract cases, explain
ing, clarifying, or changing the applicable law and procedures. Pending 
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legislation covering the entire field, a viable solution in a field as dy
namic as government contracts will have to be worked out empirically 
on a case-by-case basis. This is the nature of the development of the 
administrative process. The problems raised by Bianchi emanate from 
the inevitable collision of the historically separate judicial and adminis
trative remedies for contract claims.9

9 See, e.g., Shedd, Disputes and Appeals: The Armed Services Board of Contract Appeals, 
29 Law & Contemp. Prob. 39, 40 (1964); Note, 54 Geo. L.J. 644, 649 (1966).

10 See generally Joy, The Disputes Clause in Government Contracts: A Survey of Court 
and Administrative Decisions, 25 FORDHAM L. Rev. 11 (1956); Shedd, Disputes and Appeals: 
The Armed Services Board of Contract Appeals, 29 Law & CONTEMP. PROB. 39 (1964).

11 Act of Feb. 24, 1855, ch. 122, 10 Stat. 612.
12 See Evans, The United States Court of Claims, 17 Fed. B.J. 85 (1957).
is Act of March 3, 1863, ch. 92, 12 Stat. 765.
14 Gordon v. United States, 69 U.S. (2 Wall.) 561 (1864). The opinion of Mr. Chief

Justice Taney was lost for over twenty years and was first published in 1885. 117 U.S. 697
(1885).

15 Act of March 17, 1866, ch. 19, 14 Stat. 9.
18 United States v. Jones, 119 U.S. 477 (1886).

Historical Perspective

The history of the disputes clause in government contracts is here 
summarized to place Utah and Grace in their proper perspective. It is, 
in essence, the history of the Court of Claims, the history of the contract 
appeals boards, and the history of the Supreme Court’s efforts to make 
compatible the workings of these two very different governmental insti
tutions.10

KIHLBERG TO WUNDERLICH

When the Court of Claims was created by statute in 1855,11 the 
United States became the last of the great powers, with the exception of 
Russia, to renounce the maxim "the King can do no wrong.” The 
court’s initial authority was only to investigate and determine the facts 
and to make recommendations to the Congress.12 An 1863 statute13 
was intended to give the court the power to enter final judgments with
out involvement of Congress, but the Supreme Court construed such 
judgments not to be final and therefore not subject to judicial review.14 
In 1866 a new statute was passed15 which overcame the objections of 
the Supreme Court.16 * 18

Only four years later, while the court was still in a semiembryonic 
state, an event occurred, the full significance of which is now only be
ginning to reveal itself. On January 31, 1870, one Kihlberg entered 
into a contract with the United States to transport government supplies 
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to various western points. The contract provided that the determination 
of distances between points, upon which payment was to be based, was 
to be made by the Chief Quartermaster. Upon the contractor’s disagree
ment with certain distances fixed by the Chief Quartermaster, and its 
subsequent suit, a unanimous Court of Claims, speaking through its Chief 
Judge, held that the decision of the Chief Quartermaster was not re
viewable.17

17 Kihlberg v. United States, 13 Ct. Cl. 148 (1877).
18 Kihlberg v. United States, 97 U.S. 398, 402 (1878). In an earlier case, a contractor’s 

voluntary submission of his claim to a noncontractual government review board and accep
tance of payment pursuant to decision of the board was held to constitute agreement that the 
board’s decision was final. United States v. Adams, 74 U.S. (7 Wall.) 463 (1868).

19 It does not appear in the decision that the Chief Quartermaster gave any basis for his 
erroneous distance determinations. The court seemed unconcerned:

We have been referred to no law prescribing any mode of ascertainment [of dis
tances], or any description or quality of evidence upon which the ascertainment 
should be based. Upon what evidence or by what process of computation the of
ficer should ascertain the distances was left wholly to him to determine, and neither 
the claimant, nor this court, nor any other tribunal could review his judgment on 
that point and substitute another ascertainment.

13 Ct. Cl. at 161.
20 The concept that this deprivation of the Court of Claims’ statutory jurisdiction is the 

result of mutual agreement by the contracting parties is inaccurate. Government contractors 
have no voice concerning the terms and conditions included in formally advertised contracts, 
because such terms and conditions are formulated by the Government and imposed upon the 
contractors. "The interests of contractors are initially shaped by the fact that they are linked

The Supreme Court affirmed, holding that an agreement designating 
one of the contracting parties to finally determine such matters was valid 
and could not be reviewed by the courts except for "fraud or such gross 
mistake as would necessarily imply bad faith, or a failure to exercise an 
honest judgment . . . .”18

It is interesting to note that by applying review standards of fraud 
or gross mistake, the Supreme Court actually broadened the scope of 
review allowed by the Court of Claims. The Court of Claims had found 
that the Quartermaster’s determination of certain distances were plainly 
erroneous, but, nevertheless, had held them to be final simply because 
the parties agreed in the contract that they would be final. The Court 
of Claims did not discuss, nor seem to contemplate, any review stand
ards.17 18 19

It may be concluded that no one foresaw that the holding of the 
unobtrusive Kihlberg case, decided only a few years after the heralded 
formation of the Court of Claims as a forum in which the citizen now 
could hold his Government accountable on contract claims, had already 
placed the first nail in the coffin of the court’s nisi prius jurisdiction of 
such claims. Kihlberg meant that the judicial remedy granted by the 
Congress could be taken back by government officials simply by the in
sertion of "Kihlberg” clauses in contracts.20 The real significance of 
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this became apparent only after the Supreme Court had interpreted the 
effect of these clauses.* 16 * * * * 21

by adhesionary contracts to the contracting officer-contract board system of resolving disputes.” 
Note, Government Contracts Disputes, An Institutional Approach, T5 Yale L.J. 1408, 1415-
16 (1964); see Cuneo & Crowell, supra note 8; Pasley, The Interpretation of Government
Contracts: A Plea for Better Understanding, 25 FORDHAM L. Rev. 211, 213-14 (1956).

Even if a disputes clause were intentionally omitted by the parties in a negotiated procure
ment, presumably the Court of Claims would hold it included in the contract by virtue of
regulations prescribing the use of such a clause. See G. L. Christian & Associates v. United
States, 160 Ct. Cl. 1, 312 F.2d 418, rehearing denied, 160 Ct. Cl. 58, 320 F.2d 345, cert, de
nied, U.S. 954 (1963), cert, denied on damage issue, 382 U.S. 821 (1965). Regardless 
of the fact that disputes clauses are imposed upon contractors, they have become widely ac
cepted in principle as mutually beneficial, although the contractors do have many suggestions 
for improvement of their composition and practices. Petrowitz 128-47.

21 United States v. Carlo Bianchi & Co., 373 U.S. 709 (1963); United States v. Wunder
lich, 342 U.S. 98 (1951); United States v. Moorman, 338 U.S. 457 (1950).

22 See Joy, supra note 10.
23 See, e.g., Penner Installation Corp. v. United States, 116 Ct. Cl. 550, 89 F. Supp. 545, 

aff’d per curiam by an equally divided Court, 340 U.S. 898 (1950); Needles v. United States, 
101 Ct. Cl. 535 (1944); Silberblatt & Lasker, Inc. v. United States, 101 Ct. Cl. 54 (1944); L. 
E. Myers Co. v. United States, 101 Ct. Cl. 41, 64 F. Supp. 148 (1944); Silas Mason Co. v. 
United States, 90 Ct. Cl. 266 (1940); Note, Government Contracts Disputes: An Institutional 
Approach, 73 Yale L.J. 1408, 1409-10 (1964).

24 338 U.S. 457 (1950).
23 342 U.S. 98 (1951).
26 Id. at 100.

In the following years, Kihlberg-type clauses, i.e., disputes clauses, 
became common in government contracts. After a time the standard 
clause began to include a right of appeal from the decision of the con
tracting officer to the head of the procuring agency who frequently ap
pointed a factfinding board to act in his stead.22 The Court of Claims 
followed the scope of review set forth by the Supreme Court in Kihlberg, 
later enlarging such scope to include whether the administrative decision 
was "arbitrary” or "capricious” or "so grossly erroneous as necessarily to 
imply bad faith.”23

The metamorphosis of the Court of Claims from a trial court of con
tract claims to a review court began with the Supreme Court’s decisions 
in United States v. M.oorman2i and United States v. Wunderlich2'' The 
former upheld the validity of disputes clauses which make final an agen
cy’s decision on an issue of law as well as on an issue of fact. The latter 
cut back the standards of judicial review afforded administrative deci
sions to "fraud, alleged and proved” meaning "conscious wrongdoing, an 
intention to cheat or be dishonest.”26 Limiting review authority to a 
search for conscious fraud on both legal and factual issues, the two cases 
practically eliminated the Court of Claims’ involvement in claims against 
the Government based on contract. The principle that "the King can 
do no wrong,” happily thought to be done away with less than one hun
dred years earlier by the formation of the Court of Claims, was now seen 
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to be mutated to, “only the King shall determine whether he has done 
wrong.”

The outcry from all quarters produced in short order the so-called 
Wunderlich Act in 1954.27 28 * Section 1 of the act "reversed” the Wunder
lich decision by enlarging the standards of review to what the Court of 
Claims previously had applied, and adding the "substantial evidence” 
test applicable to judicial review of other administrative decisions. Sec
tion 2 of the act "reversed” Moorman by holding that an administrative 
decision on a legal issue possessed no finality whatever.

27 68 Stat. 81 (1954), 41 U.S.G §§ 321-22 (1964). The act reads as follows:
[N]o provision of any contract entered into by the United States, relating to the 
finality or conclusiveness of any decision of the head of any department or agency 
or his duly authorized representative or board in a dispute involving a question aris
ing under such a contract, shall be pleaded in any suit now filed or to be filed as 
limiting judicial review of any such decision to cases where fraud by such official 
or his said representative or board is alleged: Provided, however, That any such 
decision shall be final and conclusive unless the same is fradulent [sic} or capricious 
or arbitrary or so grossly erroneous as necessarily to imply bad faith, or is not sup
ported by substantial evidence.

Sec. 2. No Government contract shall contain a provision making final on a 
question of law the decision of any administrative official, representative, or board.

See Petrowitz 22-23; Schultz, Proposed Changes in Government Contract Disputes Settle
ment: The Legislative Battle Over the Wunderlich Case, 67 Harv. L. Rev. 217 (1953).

28 See Volentine & Littleton v. United States, 136 Ct. Cl. 638, 145 F. Supp. 952 (1956). 
The express purpose of the act was "to overcome the effect of the Supreme Court decision in 
the case of United States v. Wunderlich . . . .” H.R. REP. No. 1380, 83d Cong., 2d Sess. 1 
(1954).

22 373 U.S. 709 (1963).

BIANCHI AND BEYOND

With the passage of the Wunderlich Act the pendulum of Court of 
Claims’ influence had swung back in favor of the court, but it was to 
be short-lived. With standards of review settled definitely by statute, a 
new question arose—to what should those standards be applied? The 
Court of Claims had always permitted trial de novo in which it would 
examine a board’s decisions against the evidence presented before it to 
determine whether the administrative decision was properly supported. 
The court continued to follow this procedure after passage of the Wun
derlich Act on the theory that the act was merely intended to restore the 
status quo existing before Moorman and Wunderlich™ The Supreme 
Court, however, disagreed with this interpretation and, in United States 
v. Carlo Bianchi & Co.™ held that the act limited judicial review to the 
administrative record. Henceforth, there were to be no de novo court 
trials on claims over which the board had jurisdiction. The pendulum 
had swung again.

Although Bianchi, like its forebearers, Moorman and Wunderlich, 
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caused a great outcry,30 there were differences. Those affected by the 
earlier decisions were in sufficient agreement on the evil and the remedy 
that they were able to obtain quick passage of remedial legislation. 
There was such a difference of opinion after Bianchi over the evil, if 
there was an evil and the remedy, if a remedy was needed, that legis
lation introduced failed to obtain sufficient support to pass.31 To a large 
extent this was the result of the fact that the Government, its procuring 
agencies, and the Comptroller General, all supported the Bianchi deci
sion.32

30 See, e.g., Madden, Bianchi’s Ghost, 16 Ad. L. Rev. 22 (1963); Spector, Is it "Bianchi’s 
Ghost”—or "Much Ado About Nothing’’?, 29 Law & Contemp. Prob. 87 (1964).

31 The Judiciary Committee of the House of Representatives introduced legislation which 
would overrule the Bianchi decision and virtually deprive the rulings of the contract appeals 
board of finality. The bill read in pertinent part:

No provision of any contract entered into by the United States or determination 
by a head of any department or agency ... or board made pursuant to any such con
tract with respect to a dispute involving a question of fact arising under, or growing 
out of, the performance of such contract shall serve to limit in any manner any ju
dicial proceeding in a court of competent jurisdiction relating to said dispute. Such 
court may decide the issues in a trial de novo and on the basis of such evidence as is 
admissible under the applicable rules of evidence .... Nothing herein contained 
shall be construed as relieving any party to the contract from the requirement of 
exhausting all of the administrative remedies provided for by the contract for the 
determination of disputes or as preventing a full administrative determination of all 
questions of fact but such determination shall not be final so as to preclude the de 
novo adjudication by a court of competent jurisdiction as hereinabove authorized. 

H.R. 289, 89th Cong., 1st Sess. (1965). (Emphasis added.)
32 Petrowitz 24-27.
33 Crowell & Anthony, Practical Problems Pacing Contractors’ Counsel as a Result of 

Fragmentation of Remedies, 18 Ad. L. Rev. 128, 139 (1965).
34 Ibid. Adding to the general confusion and delay is the injection of the General Ac

counting Office as a forum in which the Government can obtain, under Wunderlich stand
ards, review of adverse administrative decisions. See generally Birnbaum, Government Con
tracts: The Role of the Comptroller General, 42 A.B.A.J. 433 (1956); Schultz, Wunderlich 
Revisited, 29 Law & Contemp. Prob. 115, 132-33 (1964); Note, The Comptroller General

Whether correct or not, Bianchi, reaffirmed by Utah and Grace, is 
clearly the law under which contractors and the practicing lawyer must 
operate. What is important is that Bianchi upset the historical and prag
matically established existing order. This demolition created a vacuum, 
and the vague and inapposite guidelines offered by the Supreme Court 
helped little in formulating a blueprint for rebuilding. With more than 
1,000 contract claims to be decided annually, plus the backlog,33 there 
was no time for a long-range redevelopment plan—the vacuum had to 
be filled; cases had to be decided. The Court of Claims attempted the 
rebuilding job in the only way available to a court, on a case-by-case 
basis. Court of Claims litigation became the sounding board for the 
exploration of solutions, but this became very expensive and time-con
suming for contractors, and in some instances resulted in the practical 
nonavailability of a judicial remedy.34
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The basic problem lies in the Supreme Court’s insistence in Bianchi 
that the various contract appeals boards function as quasi-judicial bodies, 
apparently akin to the agencies operating under the Administrative Pro
cedure Act,35 whereas the boards had never so considered themselves36 
and its insistence that the Court of Claims function as an appellate court 
for reviewing board decisions, whereas the court had always been a trial 
court of contract claims. The Supreme Court apparently recognized to 
some degree the new roles it was casting for the court and the boards 
and expected them to make the necessary adjustments. While such ad
justments relating to the fundamental historical position and functions 
of the courts and boards may not be impossible to make, experience of 
the almost four years since Bianchi demonstrate that this shot-gun mar
riage between the court and the boards cannot be made to work over
night.

This inability to adjust to the new roles spontaneously is not because 
of the unwillingness of the courts or the boards. There are very real 
practical problems stemming from the fact that the presently existing 
eighteen3' boards themselves are nonuniform in their objectives and pro
cedures, having been spawned "haphazardly” from a particular agency’s 
needs. They have no clearly formulated objectives except to give con
tractors a fair hearing, but the procedures for so doing are nowhere ex- 
of the United States: The Broad Power To Settle and Adjust All Claims and Accounts, 70 
Harv. L. Rev. 350 (1956).

In a recent 260-page opinion the Comptroller General reaffirmed its traditional position 
that it has authority under the Budget and Accounting Act of 1921, § 305, 42 Stat. 24, 31 
U.S.C. § 71 (1964), and the Budget and Accounting Procedures Act of 1950, ch. 946, 64 
Stat. 832 (codified in scattered titles of U.S.C.), to review decisions of contract appeals boards 
under Wunderlich Act standards. Dec. Comp. Gen. B-153841, Dec. 5, 1966. Following this 
reasoning the Comptroller General "reversed” a decision by the Atomic Energy Commission 
granting a contractor recovery of over $2,000,000. In addition to giving the Government 
"two bites at the apple” such GAO review procedure adds another time-consuming proce
dural layer to the claim process. The AEC case discussed above was before the GAO for 
twenty months prior to decision. It is understood that the contractor will now take the case 
to the Court of Claims.

35 5 U.S.C.A. §§ 501-706 (Special Supp. 1966).
36 Some of the boards presently appear very rudimentary in nature, unsatisfactory in their 

methods of selecting members, and in at least one case, lacking any written procedure. See 
Petrowitz 33-121; Note, 54 Geo. L.J. 644, 648 n.23 (1966). Contract appeals boards are ex
empt from requirements of the Administrative Procedure Act. 5 U.S.C.A. § 556 (Special Supp. 
1966); see United States v. Carlo Bianchi & Co., 373 U.S. 709, 720-21 (1963) (Douglas, J., 
dissenting); Cuneo, The Administrative Procedure Act Does Not Apply to Boards of Contract 
Appeals, 1 A.B.A. Pub. CoNT. L.J. (Spring 1967).

Since the issuance of the Petrowitz report, a draft set of Uniform Rules for Boards of 
Contract Appeals has been prepared by a seminar group under the guidance of Professor 
John W. Whelan of the Georgetown University Law Center. This draft has been submitted 
to the bar for study. An ad hoc committee of the chairmen of the various contract appeals 
boards is also studying the problem.

37 The Petrowitz Report concerns the then-existing seventeen boards. Illustrating the 
proliferation of such boards is the establishment by the Office of Economic Opportunity of 
a board in May 1966, making the number eighteen. 31 Fed. Reg. 6625 (1966). 
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plicitly defined.38 They know that under Bianchi they no longer are 
supposed to be haggling way-stations on the route to a judicial remedy, 
but what are they supposed to be?

38 "Contract disputes procedure has evolved in haphazard fashion characterized by very 
little coordination within the Government itself.” Petrowitz 31; see Note, 54 GEO. L.J. 644, 
648 n.23 (1966).

39 The magnitude of the problem is seen in the conclusions of the Petrowitz Report. 
Petrowitz 147-61; see, e.g., Roberts v. United States, 357 F.2d 938 (Ct. Cl. 1966); Allen & 
Whalen, Inc. v. United States, 347 F.2d 992 (Ct. Cl. 1965); Johnson v. United States, 173 
Ct. Cl. 561 (1965); C. J. Langenfelder & Son, Inc. v. United States, 169 Ct. Cl. 465, 341 
F.2d 600 (1965); cf. Specialty Assembling & Packing Co. v. United States, 174 Ct. Cl. 153 
(1966); Moran Bros. v. United States, 171 Ct. Cl. 245, 346 F.2d 590 (1965). For two re
cent cases involving this problem, see Southwest Welding & Mfg. Co. v. United States, No. 
343-60, Ct. Cl., March 17, 1967; L. M. Jones Co. v. United States, No. 373-60, Ct. Cl., Feb. 17, 
1967.

To a great extent, Bianchi charges the Court of Claims with the awe
some task of formulating and shaping the new role of the boards. Pre
sumably, this formulation and shaping would take place, in some cases, 
by determining that a board’s procedures are inadequate and suspending 
proceedings until they are made adequate. With the present eighteen 
nonuniform boards the court has the unenviable task of deciding which 
rules and procedures are adequate and which are not.39 Unfortunately, 
the claimant, pending resolution of all these matters, is caught in the 
middle.

The Practical Problem Areas

The Bianchi decision has created many serious practical difficulties 
which may be broadly grouped under three headings: de novo trial in 
judicial review, fragmentation of remedies, and the role of remand. Dis
cussed below are the efforts of the Court of Claims to resolve these prob
lems and thus to set the stage for the Supreme Court’s decisions in Utah 
and Grace.

DE NOVO TRIAL AND JUDICIAL REVIEW

Bianchi contemplated that the Court of Claims would exercise two 
types of jurisdiction, trial jurisdiction over breach of contract claims and 
review jurisdiction of claims arising "under the contract” over which the 
boards have trial jurisdiction. As a result of Bianchi, the Court of Claims 
now is confronted with an initial determination with respect to each 
claim presented which of these two very different types of jurisdiction 
it is to exercise. The problem of distinguishing between the two types 
of claims frequently is very difficult. Unfortunately, however, a con
tractor’s rights might be lost entirely as a result of his failure to make 
the correct decision and to obtain a board decision where required. If 
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he fails to obtain a board decision, he may be held to have failed to ex
haust his administrative remedies.40

40 United States v. Joseph A. Holpuch Co., 328 U.S. 234 (1946); United States v. Blair, 
321 U.S. 730 (1944); Morrison-Knudsen Co. v. United States, 170 Ct. Cl. 757, 345 F.2d 833 
(1965); see Kennedy, The Conclusions of Administrative Findings in Disputes Arising Under 
Government Contracts, 4 BAYLOR L. Rev. 160, 166 (1952).

41 Note, United States v. Carlo Bianchi & Co.: Finality Under the Disputes Clause, 39 
N.Y.U.L. Rev. 290, 301-06 (1964).

42 For a discussion of changes clauses see Spector, An Analysis of the Standard "Changes" 
Clause, 25 Fed. B.J. 177 (1965).

43 For a general discussion of the problem of distinguishing between fact and law, see 
Birnbaum, Questions of Law and Fact and the Jurisdiction of the Armed Services Board of 
Contract Appeals, 19 Fed. B.J. 120 (1959); Brown, Fact and Law in Judicial Review, 56 
Harv. L. Rev. 849 (1943); Jaffe, Judicial Review: Question of Law, 69 Harv. L. Rev. 239 
(1955); Sachter, The Court of Claims and the Wunderlich Act: Trends in Judicial Review, 
1966 DukeL.J. 372, 380-82; Note, 54 Geo. L.J. 644, 660-68 (1966); Note, United States v. 
Carlo Bianchi & Co.: Finality Under the Disputes Clause, 39 N.Y.U.L. REV. 290, 301-06 
(1964).

44 170 Ct. Cl. 757, 345 F.2d 833 (1965).
v>Id. at 763-64, 345 F.2d at 837.
46 See Kehm Corp. v. United States, 119 Ct. Cl. 454, 93 F. Supp. 620 (1950); George A. 

Fuller Co. v. United States, 108 Ct. Cl. 70, 69 F. Supp. 409 (1947).

The provision in Section 2 of the Wunderlich Act that administra
tive determinations of legal questions are not final did not give rise to 
any great difficulties so long as the Court of Claims continued to follow 
its trial de novo procedure for review of all administrative decisions.41 
After Bianchi, however, it became apparent that some of the more com
mon types of claims handled by the boards involved essentially legal 
issues, e.g., whether certain work was required by the contract or was a 
change under the "changes” clause of the contract.42 Query. Must a 
contractor take such legal-issue claims to the board or may he go directly 
to the Court of Claims?

After some initial wrestling with the illusory dichotomy of the statu
tory law-fact distinction,43 44 the Court of Claims rendered the landmark 
decision on this issue in Morrison-Knudsen Co. v. United States“ The 
Court of Claims rejected the concept that the distinction between its 
de novo trial jurisdiction and its review jurisdiction was coextensive with 
or dependent upon the law-fact distinction. Instead, the court held that 
whenever the board has authority to grant complete relief on a claim 
under one of the provisions of the contract, the contractor is required to 
utilize such administrative remedy and the court will exercise only re
view jurisdiction of the board’s decision.45 Conversely, where the board 
does not have authority to grant complete relief under one of the provi
sions of the contract, the contractor may bring his claim directly to the 
court.46

Under Morrison-Knudsen, the law-fact distinction of the Wunderlich 
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Act retains its importance only when determining the scope of review 
afforded board decisions—legal issues are considered without presump
tion of correctness while factual findings are tested by the act’s section 1 
standards. In this review context, there is no necessity for the court to 
make fine distinctions as to fact or law. Faced with a task frequently 
admitting of no conceptual resolution, the statutory Court of Claims must 
be permitted the practical expedient of making artificial distinctions to 
the best of its ability and to move on without concern.4'

47 The court will be correct on clear items, and on the close questions the argument pro 
and con could continue ad infinitum.

48 See United States v. Utah Constr. & Mining Co., 384 U.S. 394, 402-11 (1966).
49 Cuneo & Crowell, supra note 8.
50 For a full discussion of constructive changes, see id. at 144-53; Spector, An Analysis of 

the Standard "Changes" Clause, 25 Fed. B.J. 177, 179-83 (1965); Speidel, supra note 1, at 
637-40.

51 See, e.g., J. W. Hurst & Son Awnings, Inc., 59-1 B.C.A. J 2095 (ASBCA 1959); cf. Jack 
Stone Co. v. United States, 170 Ct. Cl. 281 (1965).

The Morrison-Knudsen rule is easier to state than to apply. Mor
rison-Knudsen has rendered the jurisdictional problem manageable, but 
some difficulties do persist. The existence of two types of claims—those 
that must be presented to the board and those that must be presented to 
the court—requires that the contractor make jurisdictional decisions at 
the peril of losing his claim. Since the distinction between the two types 
of claims is the result of the historical development of the boards and the 
Court of Claims4S rather than of any intrinsic validity, there is some feel
ing that the distinction should be abolished and the board granted juris
diction of all claims, leaving the Court of Claims with only review juris
diction.47 48 49

One of the principal difficulties in determining the correct nature of 
the claim and hence the correct forum lies with the so-called "Construc
tive Change Order,”50 51 and the broad administrative authority of the dif
ferent boards. Simply described, the constructive change order is a legal 
fiction devised by the boards to provide an administrative contractual 
remedy where none exists contractually. For example, where the con
tract specifications are defective and the contractor spends money unsuc
cessfully attempting to perform in accordance with the defective specifi
cations, the board will hold that the contracting officer should have cor
rected the defective specifications by a change order before any work was 
performed. The board will consider as done that which should have 
been done and then will allow not only the cost of the changed work, 
but also the cost of unsuccessfully attempting to perform in accordance 
with the original defective specifications.01 However, the courts also 
have frequently held defective specifications to be a breach of warranty 
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and a breach of contract.52 Query: Does the fiction of a constructive 
change order deprive the Court of Claims of its original jurisdiction to 
try breach of contract claims? Since a large number of board cases are 
decided on constructive change grounds, this becomes an important ques
tion.53

52 E.g., United States v. Spearin, 248 U.S. 132 (1918); Kehm Corp. v. United States, 119 
Ct. Cl. 454, 93 F. Supp. 620 (1950); cf. Lufia Bros. & Co. v. United States, No. 475-59, Ct. 
Cl., Dec. 16, 1966.

53 A Court of Claims commissioner has recommended to the court that board findings 
under a constructive change order be considered binding. Turnbull, Inc. v. United States, 
Comm’r Opinion, Nov. 21, 1966, reported at 145 Fed. Cont. Rep. A-6 (Nov. 28, 1966).

54 The Supreme Court has recognized this extracontractual authority. United States v. 
Utah Constr. & Mining Co., 384 U.S. 394, 403-12 (1966); see McWilliams Dredging Co. v. 
United States, 118 Ct. Cl. 1, 16 (1950). But see Shedd, Disputes and Appeals: The Armed 
Services Board of Contract Appeals, 29 LAW & CONTEMP. PROB. 39, 66-67 (1964).

55 In such cases the Government is represented by two sets of counsel—by the Depart
ment of Justice before the Court of Claims and by the agency trial attorney before the board. 
If a claim is brought in United States district court, a United States attorney represents the 
Government.

The boards also have authority to hear claims that are based on their 
charters and not on the disputes clause of the contract.54 55 Query: Where 
the board by virtue of its charter can grant the complete relief mentioned 
in Morrison-Knudsen, does the court have only review jurisdiction?

The division of claims into breach of contract claims and disputes 
arising under the contract is artificial, serves no useful purpose, and 
causes many problems. These problems become especially acute when 
they result in a fragmentation of remedies.

FRAGMENTATION OF REMEDIES AND COMMON FACTS

The traditional division of claims into those arising under the con
tract and those involving breach of contract, cognizable by different for
ums, has always presented problems of mild proportions. The simul
taneous prosecution of such claims in different forums obviously involves 
some inconvenience.50 Therefore, the usual practice in litigating con
tracts claims cases was first to obtain all available administrative relief 
from the board. Thereafter, the contractor would take any claims de
nied administratively, together with any breach of contract claims, to the 
Court of Claims and receive a trial de novo on all claims. This succes
sive use of the two forums avoided the problems associated with concur
rent prosecution. The practice was feasible since administrative proceed
ings generally were speedy and sometimes concluded before completion 
of the contract. Thus, in practice, the traditional existence of the two 
types of claims merely meant an occasional slight delay of Court of 
Claims proceedings until completion of the administrative proceedings. 
Moreover, where large breach claims were involved, the contractor would 
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initiate court proceedings without awaiting conclusion of the administra
tive proceedings.

The Bianchi holding outlawing a Court of Claims de novo trial on 
claims arising under the contract which were denied by a board and its 
insistence that such claims be judicially reviewed solely on the adminis
trative record, made the old procedure no longer available and created 
a procedural monster descriptively referred to as "fragmentation”56 or 
"fractionalization” of remedies.57 No longer could a contractor bundle 
his claims together for trial in the court. Bianchi requires that the two 
types of claims be handled separately by the Court of Claims under its 
two types of jurisdiction.58 *

56 Crowell & Anthony, Practical Problems Facing Contractors’ Counsel as a Result of 
Fragmentation of Remedies, 18 Ad. L. Rev. 128 (1965).

57 Petrowitz 157-59. Another vexing aspect of this problem is pointed up by the court’s 
recent decision concerning the statute of limitations and the splitting of causes of action. 
Nager Elec. Co. v. United States, 368 F.2d 847 (Ct. Cl. 1966). The Nager rationale was 
adopted by the Supreme Court in Crown Coat Front Co. v. United States, 35 U.S.L. Week 
4316 (U.S. April 10, 1967). The problem is further aggravated by the jurisdictional differ
ences among the boards. See Petrowitz 123.

58 373 U.S. at 718.
a» 345 F.2d 586 (Ct. Cl. 1965).
60 The claims arising under the contract totaled only $13,500, while the claims for the 

breach of the contract totaled over $500,000. Id. at 588.
61 Ibid. This decision exemplifies the attitude of the Court of Claims toward the rule 

requiring an exhaustion of administrative remedies prior to pursuit of judicial relief. Sachter, 
supra note 43, at 377.

62 1 68 Ct. Cl. 522, 339 F.2d 606 (1964), rev’d, 384 U.S. 394 (1966), 15 Am. U.L. Rev. 
98 (1965), 1965 Duke L.J. 654, 40 Wash. L. Rev. 893 (1965).

One of the first cases directly recognizing this problem was Universal 
Ecsco Corp. v. United States™ in which the Court of Claims permitted 
the contractor to bring all claims directly to the court for de novo trial 
on the ground that the claims arising under the contract were insignifi
cant in comparison with the breach claims,60 and because the "plaintiffs’ 
petition braids these minor claims together with the major ones . . . .”61 62 
While a general use of such principles would solve some of the frag
mentation problems, its application undoubtedly will be limited to cases 
where the claims arising under the contract are relatively small in com
parison with the breach claims.

The Court of Claims decision in Utah™ focused attention on the 
major problems of fragmentation. Utah involved both types of claims, 
and some of the facts were common to both. Some of the board pro
ceedings in the claims arising under the contract had been completed, 
and the issue presented was whether the board’s decision on the "com
mon” facts was binding on the court in its determination of the facts in
volved in the breach of contract claim. The Court of Claims held that 
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the board findings were not binding on it,63 64 65 66 * in accordance with the his
torical treatment of the two types of claims by the Courts of Claims and 
boards, that the disputes clause made the board findings final only with 
respect to the matter properly before the board and within its contractual 
authority.04 The court reasoned that the parties had not contracted to 
deprive the court of its statutory jurisdiction to hear and fully decide 
breach of contract claims, ?>., claims not arising “under the contract.”05 
Judge Davis, in dissent, interpreted the disputes clause to make the board 
findings of fact final for all purposes. He also based his position on 
the principle of collateral estoppel.00

63 168 Ct. Cl. at 528, 339 F.2d at 612.
64 "The parties did not contract that their [the board’s] findings of fact should be con

clusive in suits for breach of contract.” Id. at 528, 339 F.2d at 610. (Emphasis in original.) 
The decision is defended in 1965 Duke L.J. 654. But see 15 Am. U.L. Rev. 98 (1965).

65 168 Ct. Cl. at 529, 339 F.2d at 610.
66 Id. at 541, 339 F.2d at 617. For a brief explanation of the application of collateral 

estoppel, see Sachter, supra note 43, at 378. Opposition to applying this theory is expressed 
in 1965 Duke L.J. 654, 660.

6" Judge Davis’ view was adopted in essence by the Supreme Court in reversing the Court 
of Claims. United States v. Utah Constr. & Mining Co., 384 U.S. 394 (1966).

Under the view taken by Judge Davis,0, where there exist two types 
of claims and common facts, court proceedings presumably could not be 
held until completion of the administrative proceedings. The contract
ing officer and the boards, through their ability to control the timing of 
the administrative proceedings, can deprive (through design or other
wise) a contractor of his right of access to the courts for even flagrant 
and intentional breach because some of the facts involved in the breach 
claim are common to pending administrative claims.

Another potentially serious problem is the lengthy preliminary pro
ceeding before a trial commissioner in Court of Claims’ breach cases in 
which the parties haggle out the question of which findings were neces
sary to the board’s decision and therefore binding on the court, and 
which findings were simply evidentiary findings or mere “window dress
ing” and not binding. In any major case this could take at least a year 
including the inevitable appeals to the court by the party against whom 
the commissioner rules.

These basic problems have spawned many related difficulties. In a 
breach case with a de novo trial, the court would review the common 
board findings under the Wunderlich Act standards and hold a trial on 
the remaining fact issues, but when would the Court of Claims commis
sioner test the validity of the board findings? Presumably he would do 
so prior to the trial before the court. Presumably, also, the losing party 
could appeal the commissioner’s decision on this question to the Court 
of Claims. This procedure would require months and frequently more 
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than a year. What would happen if the commissioner determines that 
the board’s findings are unsupported by substantial evidence and that 
determination is upheld on subsequent appeal to the court? Is the case 
then remanded to the board for further proceedings and court proceed
ings stayed pending decision by the board and return of the case to the 
court? If the board reverses its findings may the contractor then request 
the board to reopen the administrative appeal and reconsider it in light 
of its new findings? The full extent of the problem and its variations 
will become known only on a case-by-case basis.08 What is known is 
that the problem could make court proceedings so lengthy and expensive 
as to be prohibitive.

A variation of the foregoing would exist where the contractor seeks 
court review of a board decision included in which are facts common to 
a breach of contract suit. Must the breach suit be stayed pending com
pletion of review of the board decision? If so, processing and trial of 
the breach claim may begin only two-to-four years after completion of 
the board proceedings which themselves average fourteen months.09 If 
there is a remand, the time is increased.

The foregoing problems may be multiplied manyfold depending 
upon the number of board decisions involved and the number of breach 
claims originating in the performance of a single contract.

THE ROLE OF REMAND

In Bianchi the Supreme Court stated that when the Court of Claims 
reviewed an administrative record:

First, there would undoubtedly be situations in which the court would 
be warranted, on the basis of the administrative record, in granting judg
ment for the contractor without the need for further administrative ac
tion. Second, in situations where the court believed that the existing 
record did not warrant such a course ... we see no reason why the court 
could not stay its own proceedings pending some further action before 
the agency involved.70

68 For example, one recent case involved a situation where a board disallowed a major 
claim and allowed a minor one, remanding the quantum issue to the contracting officer for 
negotiation. The court allowed the contractor to bring the disallowed major claim to it for 
review prior to the minor claim quantum negotiations. United States Steel Corp. v. United 
States, 367 F.2d 399 (Ct. Cl. 1966); cf. Universal Ecsco Corp. v. United States, 345 F.2d 586 
(Ct. Cl. 1965).

69 The authors processed two review-type cases in the Court of Claims on a test basis to 
determine the minimum time required. The cases averaged 27 months. (It is believed that 
court procedures designed specifically for Wunderlich Act review could cut this time in half.) 
Adding to this the 14-month average for board proceedings, Petrowitz 155, results in a con
servatively estimated time lapse of 3^ years before processing the breach claim may begin. 
See Crowell & Anthony, supra note 33, at 139.

to 373 U.S. at 717-18.

The problem involved here relates to when the court itself may change 68 69 



1967] Beyond Bianchi 617

the board decision and enter judgment directly and when it must remand 
to the board for further proceedings.'1 This problem is very important 
to a contractor since remand will usually add years to the ultimate dispo
sition of his claim, add considerable costs, and give rise to a whole new 
set of problems.

71 The traditional doctrine is that the Court of Claims has no power of remand, and can 
only suspend its proceeding, and await the voluntary rectification of the board's proceedings. 
Jaffe, Remand. Powers of the Court of Claims, 55 Geo. L.J. 444 (1966). Mr. Jaffe, how
ever, argues that the traditional doctrine is a misreading of the dicta of an earlier Supreme 
Court decision and could be reversed by the Court of Claims itself.

72 162 Ct. Cl. 802, 337 F.2d 861 (1963). Remand is frequently by unpublished order of 
the court. In its usual form such order suspends the court proceedings pending further action 
by the board within a stated time.

73 Id. at 808-09, 337 F.2d at 864; accord, Jack Stone Co. v. United States, 170 Ct. Cl. 281, 
344 F.2d 370 (1965); E. H. Sales, Inc. v. United States, 340 F.2d 358 (Ct. Cl. 1965); WPC 
Enterprises, Inc. v. United States, 163 Ct. Cl. 1, 323 F.2d 874 (1963).

™ 170 Ct. Cl. 688, 345 F.2d 808 (1965), rev’d, 384 U.S. 424 (1966).
75 Id. at 694, 345 F.2d at 812. The post-Bianchi cases cited by the court seem to support 

its decision. H. B. Zachry Co. v. United States, 344 F.2d 352 (Ct. Cl. 1965); C. J. Langen- 
felder & Son, Inc. v. United States, 169 Ct. Cl. 465, 341 F.2d 600 (1965). But see United 
States v. Anthony Grace & Sons, 170 Ct. Cl. 688, 709, 345 F.2d 808, 821 (1965) (Davis, J., 
joined by Laramore, J., dissenting). The court has found the procedures of the Federal Avia
tion Administration Board of Contract Appeals, the Government Services Administration 
Board of Contract Appeals (under its old rules), and the Smithsonian Institution Board of 
Contract Appeals inadequate but retained the cases on various grounds. See cases cited note 
39 supra. For a discussion of the requirement of exhausting administrative remedies, see gen
erally Speidel, Exhaustion of Administrative Remedies in Government Contracts, 38 N.Y.U.L. 
RJBV. 621 (1963). "In general, the contractor must pursue his administrative remedies until 
he has no reasonable chance of obtaining relief, for whatever reason; but he is not required to 
act where it would be impossible or futile to do so.” Sachter, supra note 43, at 376-77.

Two published decisions involving remand illustrate the complexi
ties of this problem. In Stein Bros. Mfg. Co. v. United States™ the 
Court of Claims reversed the board’s determination against the contrac
tor. Since the issue of the quantum of damages had been severed from 
the question of liability during the board proceedings and had not been 
heard, the question presented was whether the court should try the quan
tum issue or whether the case would be remanded to the board for hear
ing. The court retained the case on the premise that remand would 
cause delay, and that unlike the courts of appeals, the Court of Claims 
and the district courts "are well equipped to take and consider evidence 
on damage questions not decided by the administrative agencies . . . .”‘3

In Grace'*  the Court of Claims determined that the board had erro
neously dismissed the claim as untimely without considering its merits. 
The court retained the case for trial rather than remand it to the board 
on the well-established theory that where an administrative remedy is 
inadequate or unavailable a direct proceeding in the court may be main
tained.'5

There is only one reported decision involving remands on particular is
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sues or facts except damages.70 Nevertheless, this could be a very serious 
problem. Suppose the board failed to make findings on facts which 
the court considers important but the board did not. Assuming that the 
record supports a finding one way or the other, should the court find 
such missing facts or must it remand? What should the court do where 
a board finding is found to be unsupported by substantial evidence— 
may it make a contrary finding or must it remand and ask the board to 
take a second look?76 77

76 Southwest Welding & Mfg. Co. v. United States, No. 343-60, Ct. Cl. March 17, 1967. 
The authors understand that there have been other such orders issued but not published.

77 The Court of Claims, in a recent case, substituted findings for those of the board, re
flecting an attitude against remand on individual issues. Gholson, Byars & Holmes Constr. 
Co. v. United States, 173 Ct. Cl. 374, 351 F.2d 987 (1965). In another case the commis- 
sioner’s report recommended that the court make an omitted finding of fact as the only one 
possible as a matter of law. Maxwell Dynamometer Co. v. United States, 151 Fed. Cont. Rep. 
A-2 (Jan. 9, 1967). The question of remand of nonultimate findings of fact was discussed at 
the United States Court of Claims Judicial Conference, September 26, 1966. Irving Jaffe, 
Chief, Court of Claims Section, Civil Division, Department of Justice, urged a policy of fre
quent remand. Louis Spector, Chairman, Armed Services Board of Contract Appeals, op
posed this view, saying: "I believe that the Justice Department attitude in this area is erroneous 
and creates unnecessary problems .... When the Court disagrees with the Board’s decision 
... it should rarely be necessary' to remand . . . .” 137 Fed. Cont. Rep. A-20 (Oct. 3, 1966). 
See also Jaffe, supra note 71.

™Id. at 452.
79 Under present procedures a claim may be processed at the following levels before ulti

mate payment: (1) contracting officer; (2) contract appeals board; (3) General Accounting 
Office; (4) Court of Claims commissioners; (5) Court of Claims judges. See generally Note, 
Government Contracts Disputes: An Institutional Approach, 73 Yale L.J. 1408, 1417-27 
(1964).

If the Court of Claims remands the case, the cycle begins anew at either the contracting 
officer or appeals board level. Add to this the fact that interlocutory procedural decisions by 
Court of Claims commissioners are frequently appealed to the court under Court of Claims 

One may ask why remand is a problem—if a contractor agreed to 
initially submit his claim to administrative determination why should he 
object to remand? Like much of the Bianchi problem, the answer lies 
in practical considerations rather than conceptual ones. Remand will 
always delay a final decision of the particular issue involved, and where 
the claims are fragmented and there are common facts, it may hold up 
court proceedings on the breach claims.

Remand also has the potential of a bouncing ball. Since the court 
does not "remand” but merely "suspends its proceedings” pending fur
ther administrative action, there is no guarantee that the board will know 
how to rectify the aspects of the decision the court found deficient.78 
The case may come back to court and be remanded a second time, re
sulting in an inordinate consumption of time and money. It seems 
the board should have its "one bite of the apple” in accordance with the 
disputes clause; there is no contractual agreement to give the boards a 
second bite.79
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A final problem lies in the staleness of the case upon remand. Re
mand frequently will occur two-to-four years after a board decision. 
Considering the turnover in government personnel, it will be the ex
ceptional case that can be returned to the original board member and 
the original agency trial attorney. This results in the time-consuming 
and wasteful necessity of "educating” a new board member and a new 
agency trial attorney with the facts of the case80 at a time when there 
exist Court of Claims judges and commissioners who have spent weeks 
and perhaps months familiarizing themselves with the evidentiary bits 
and pieces, to the extent that they were convinced that the board deci
sion was not supported, and where there exists in the Department of 
Justice an attorney similarly familiar with the case. Remand is un
deniably a wasteful procedure from the viewpoint of the claimant, the 
Government, the court, and the board. In short, it is in the best inter
ests of no one.

rule 55, plus the fact that the foregoing cycle pertains to individual claims which may be out 
of cycle with each other, adding further the problems of fragmentation where common facts 
exist in two types of claims, and the result is a "system” in which the procedures may become 
so time-consuming and expensive as to afford, in reality, no remedy at all. That point is 
reached early in relatively small claims.

The "system” seems to have produced a situation in Utah, "where you can’t get there from 
here.” Following the 1966 Supreme Court decision, Utah was returned to the Court of Claims 
commissioner and, after desultory proceedings in which the parties and the commissioner 
differed as to the practical application of the Supreme Court’s decision, the commissioner en
tered an order setting down for trial the concrete aggregate claim. The court reversed and sus
pended its jurisdiction for further administrative proceedings. The Government has filed a 
motion for summary judgment on the delays claim which may also be suspended pending the 
conclusion of administrative action on the concrete aggregate claim if it appears that there are 
common facts.

80 Typical is the excerpt from newly assigned government counsel’s letter to a member 
of the Armed Services Board of Contract Appeals with regard to a pending case: "This case is 
'stale.’ The Government personnel and records have been dispersed, records lost and de
stroyed, memories faded .... This case is assuming the aspects of the litigation of Dicken’s 
Bleak House.” Letter From Command Counsel, Navy Supply System, to the Recorder, Armed 
Services Board of Contract Appeals, Nov. 29, 1966.

81 See Speidel, supra note 75.

The Court of Claims’ present practice of suspension with time limi
tations for the board to react is not believed to be satisfactory except 
where there is a refusal by the board to take any action. Frequently 
the time limitation will expire when the parties have committed them
selves to board proceedings to a point where then it is inefficient and 
impractical to go back to the court.

SUMMARY OF PROBLEM AREAS

The existence of two types of contract claims has always caused some 
problems in the context of exhaustion of administrative contractual rem
edies.81 This rather limited problem has grown to large proportions 
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because of Bianchi which created two types of court jurisdiction, one 
original and the other review of the board record. This newly defined 
dual court jurisdiction gave rise to the problems, discussed above, relat
ing to fragmentation and remand. If Congress were to abolish dual 
jurisdiction in favor of parallel jurisdiction, the problems would be re
moved?“ For the present, however, the Supreme Court in Utah and 
Grace has strongly reaffirmed dual jurisdiction. Following is an analy
sis of these cases and their guidelines for a pragmatic "solution” to the 
serious fragmentation and remand problems pending much-needed com
prehensive legislation.

The Supreme Court’s Decision in Grace

The very narrow issue in United States v. Anthony Grace & Sons82 83 
involved remand. The question presented was whether the Court of 
Claims was correct in retaining for trial on the merits a claim which it 
held the board had erroneously dismissed as untimely. The Supreme 
Court reversed, holding that the Court of Claims should suspend its 
proceedings pending a decision by the board on the merits of the claim.

82 See notes 55-68 and accompanying text supra.
88 383 U.S. 424 (1966).
84 Id. at 428.
85 Id. at 429. This decision was rendered six years after the board’s dismissal.
88 U at 430.
st Id. at 433 n.10.
88 Section 2(e) of the Administrative Procedure Act excludes "agencies composed of rep

The Supreme Court rested its decision on its language in Bianchi, 
that where the record is "defective” or "inadequate” it should be returned 
to the board for correction.84 The Court held that the disputes clause 
required board adjudication of claims arising under the contract: "Barring 
some compelling policy reason to disregard this provision, the contractor 
should be held to its contractual agreement even at this stage in the 
litigation.”85 The Court rejected the notion that the administrative rem
edy was "inadequate or unavailable” on the ground that the board’s dis
missal on timeliness grounds was in good faith and "there is no sound 
reason to presume that the Board will not promptly and fairly deal with 
the merits of the undecided issue if it is given the chance to do so.”86

In addition to its reliance on Bianchi, the Court justified Grace on 
the ground that “there is analogy for the rule we announce today in 
other areas of administrative law.”87 In so doing, the Court, as it did 
in Wunderlich and Bianchi, continues to intrude the historically distinct 
contract disputes procedure into the Administrative Procedure Act, even 
though it was expressly excluded therefrom.88 It seems the significance 
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of the Supreme Court’s attitude is this: If Court of Claims review in 
contract cases is to be analogized to courts of appeals’ review under the 
APA, then contract board procedures must contain the equivalent of the 
administrative due process of the APA. The Court expects no less.

Note 6 of the Court’s decision89 * gratuitously "disapproved” the rule 
laid down in Stein Bros. Mfg. Co. v. United States™ whereby the Court 
of Claims retained a case for trial on damages where it had reversed the 
board on the liability issue and damages had not been tried administra
tively. Equally significant with the Court’s "disapproval” of this rule is 
its silence on the more controversial waiver rule also contained in Stein. 
The Court of Claims had held in Stein that the Wunderlich Act 
requirement, as interpreted by Bianchi, of judicial review limited to the 
board record was procedural and thus could be waived by either party 
by conduct inconsistent with standing on the board record.91 This waiver 
rule was usually applied where a trial de novo had been held prior to 
the Bianchi decision. It was considered that it was a practical one de
signed to cover such transitional cases.92 In the context of its disapproval 
of the other Stein issue, the Court’s silence on the waiver rule may be 
construed as its acceptance93 and the acceptance of other reasonable prac
tical interim rules formulated by the Court of Claims until Bianchi can 
be fully implemented by the boards.

resentatives of the parties or of representatives of organizations of the parties to the disputes 
determined by them.” 5 U.S.C.A. § 551 ( 1)(E) (Special Supp. 1966).

89 3 84 U.S. at 430 n.6. This throws open to question the continuing wisdom of the usual 
practice of separating liability from quantum of damages at the board level. Customarily, con
tractors seek a decision on liability only, with remand to the contracting officer for negotiation 
of damages if successful. If the claim on liability is first allowed by the court, the remand is 
back to the contracting officer and the cycle begins again. See note 79 supra.

99 162 Ct. CI. 802, 337 F.2d 861 (1963).
»1 Id. at 806-08, 337 F.2d at 862-63.
92 The pte-Utah cases are collected in Sachter, The Court of Claims and the W underlich 

Act: Trends in Judicial Review, 1966 Duke L.J. 372, 380 n.40.
93 See Jefferson Constr. Co. v. United States, 364 F.2d 420 (Ct. Cl. 1966), cert, denied, 

35 U.S.L. Week 3282 (U.S. Feb. 14, 1967) (No. 923).

What must the Court of Claims do where it is confronted with a 
board decision in which the contractor has not been afforded due pro
cess? There are two possibilities: First, it can "remand” the case to the 
board for further appropriate proceedings; and, second, the court itself, 
being a trial court with trial court functions and machinery, can remedy 
the defects by its own supplementary procedures. Under Grace, if the 
particular board involved has adequate procedures and has not demon
strated a disinclination to use them properly in the particular case, then 
there presumably is an adequate and available remedy and the proper 
procedure would be remand.
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On the other hand, if the aforementioned conditions do not exist, it 
cannot be believed that the Supreme Court expects a remand, after which 
the court and the contractor are to sit on their hands pending a possible 
upgrading of agency procedures at sometime in the indefinite future.94 
In such circumstances Grace seems to contemplate that the court should 
retain the case and afford the contractor an appropriate remedy.

94 The "mythical” board record referred to in Volentine & Littleton v. United States, 136 
Ct. Cl. 638, 145 F. Supp. 952 (1956), is too frequently still the reality. See L. M. Jones Co. 
v. United States, No. 373-60, Ct. Cl., Feb. 17, 1967; Southwest Welding & Mfg. Co. v. United 
States, No. 343-60, Ct. Cl., March 17, 1967. Inadequate board procedures exist today, twelve 
years after the Wunderlich Act. Petrowitz 121-23, 128-47; see cases cited note 39 supra. An 
example of substandard board procedures is found in a case now pending before the Court of 
Claims. In this case the board had certified its record, made after Bianchi, containing ex parte 
correspondence between the board and the agency’s general counsel. As a result, the court 
granted plaintiff’s motion to take the oral deposition of the board member and others. Parker 
Constr. Co. v. United States, No. 168-66, Ct. Cl., May 26, 1966.

95 See note 75 supra and accompanying text.
99 384 U.S. at 430 & n.5.
9? 169 Ct. Cl. 465, 341 F.2d 600 (1965).
99 Id. at 474, 341 F.2d at 605.
99 Id. at 472-73, 341 F.2d at 604-05.

Since Bianchi, the Court of Claims has found board procedures to 
be inadequate or unavailable in a number of cases and has retained such 
cases for disposition rather than remand.95 In Grace, the Supreme Court 
took the opportunity to expressly approve one of these cases.96 * This 
gratuitous approval of C. J. Langenf elder & Son, Inc. v. United States91 
may be interpreted as a guide to the Court of Claims.

As government contract cases are wont to be, Langenfelder was pro
cedurally complex and snarled. Upon a decision in favor of a subcon
tractor’s claim, the Administrator of the Federal Aviation Administra
tion remanded the case to the contracting officer to negotiate the quan
tum of damages. The prime contractor then presented a computation 
to the contracting officer containing its own costs as well as those of 
the subcontractor. The contracting officer refused to negotiate and a 
year later filed a motion for rehearing which the Administrator granted. 
At this point the contractor went directly to the Court of Claims on 
behalf of itself as well as its subcontractor and filed a motion for sum
mary judgment. Before the court, the parties "reconstructed” a board 
record; however, since the testimony before the Administrator had not 
been transcribed, there was no record of oral testimony. The Court of 
Claims used the partial record and found as fact that the contracting 
officer had acted unreasonably in refusing to negotiate.98 It also found 
that the Administrator’s granting of the motion for reconsideration had 
been in violation of the FAA rules because on the facts there was no 
justification for granting such a motion filed a year after the decision.99 
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After determining these facts, the court concluded that the issue on the 
merits was legal and that all remaining material facts were not in dis
pute.100 On this ground it denied the Government’s motion for remand 
to obtain a proper record for review. The court determined that the 
defective record was sufficient to decide the legal issues on motion for 
summary judgment.101

100 id. at 479-80, 341 F.2d at 608-09.
’01 Id. at 480-81, 341 F.2d at 609; accord, Southwest Welding & Mfg. Co. v. United States, 

No. 343-60, Ct. Cl., March 17, 1967.
102 id. at 483-84, 341 F.2d at 611.
103 in response to the Government’s argument "that plaintiff’s conduct at the time of 

performance of this contract shows that it did not consider itself entitled to additional compen
sation,” the court stated "there are many other conceivable explanations for plaintiff’s [ac
tion] ..." Id. at 484-85, 341 F.2d at 611-12.

104 See notes 91-93 supra and accompanying text. The Court of Claims has recognized 
this tacit approval. See George Bennett Co. v. United States, No. 155-58, Ct. Cl., Jan. 20, 
1967; WRB Corp. v. United Sutes, No. 67-62, Ct. Cl., Dec. 16, 1966.

After deciding that the contract in Langenfelder was ambiguous, the 
Court of Claims considered the Government’s contentions of trade prac
tice and contemporaneous interpretation. Both, of course, were factual 
matters. With respect to the question of trade practice, the court supple
mented the defective board record on which the FAA Administrator had 
made his decision by also considering the papers the contracting officer 
had submitted to the Administrator with his motion to rehear the case. 
Based on these papers, the court held there had been a failure of proof.102 
The Government’s contemporaneous interpretation argument was re
jected on grounds which also appear to be factual and evidentiary.103 104

It is submitted that what the Court of Claims did in Langenfelder 
defies reconciliation with the Bianchi criteria. Confronted with the prac
tical problem of what to do with such a case other than prolong it two 
or three years by pointless procedural haggling, the court simply took a 
route that seemed fair and reasonable. The significant thing is that 
the Supreme Court went out of its way in Grace to approve such prac
tical methods.

In summary, Grace requires that the boards make the first decision on 
claims arising under the contract unless such administrative remedy is 
unavailable or inadequate. This reflects the Supreme Court’s strong 
view that the Court of Claims should act primarily in a review capacity 
of such claims. Second, the Supreme Court’s tacit approval of the waiver 
rule in Steird^ and its explicit approval of the Langenfelder decision 
indicates that any reasonable solution by the Court of Claims to cover 
difficult review situations will be approved, and that once a contractor 
has exhausted its administrative remedies, the actual review and method 
thereof can be determined primarily by the Court of Claims itself. Third,



624 The Georgetown Law Journal [Vol. 55: 602 

the Court’s analogies to the Administrative Procedure Act reflects its 
expectation that the boards carry out their functions to achieve proce
dural fairness equivalent to that required by the APA.105 106 107

105 The application of the APA, as such, to contract disputes procedures would not be 
helpful. The APA was not designed to operate in the contract disputes process and its forced 
imposition upon such process would simply be an additional disruptive factor injecting more 
confusion into an already chaotic situation. Thoughtful legislation is required to impose due 
process requirements upon the contract disputes procedure. For the position of the Department 
of Defense see 160 Fed. Cont. Rep. A-l (March 13, 1967).

106 384 U.S. 394 (1966).
107 u. at 402-03.
iob id. at 402.
io» Id. at 404.
no Id. at 418.
in Id. at 412.
112 170 Ct. Cl. 757, 345 F.2d 833 (1965); see notes 43-54 supra and accompanying text.

The Supreme Court’s Decision in Utah

In United States v. Utah Constr. & Mining Co™ the Supreme Court 
had two issues before it. The first was whether all factual disagreements 
relating to a government contract, including those involved in a claim 
for pure breach of contract as well as those involved in a claim arising 
"under the contract” must be administratively determined under the dis
putes clause.10' The second issue was whether, in the event the first 
issue was decided in the negative, a board decision on a fact properly be
fore it in a claim arising "under the contract” would be binding on the 
Court of Claims in deciding a breach claim involving the same fact.108

While admitting that the language of the disputes clause was broad 
enough to cover all fact issues including those involved in a claim for 
breach of contract, the Court found that the parties intended and uni
formly interpreted the clause to exclude facts relating to breach of con
tract claims.109 The Court rejected "the Government’s contention that 
the disputes clause covers all disputes relating to the contract”110 in 
holding that: "[TJhe settled construction of the disputes clause excludes 
breach of contract claims from its coverage, whether for purposes of 
granting relief or for purposes of making binding findings of fact that 
would be reviewable under Wunderlich Act standards rather than de 
novo.”111

Such a holding strongly reaffirmed the historical distinction between 
the two types of contract claims. It also reaffirmed the two types of 
court jurisdiction recognized in Bianchi. More importantly, it approved 
the Court of Claims’ definitions for the two types of claims as set forth 
in Morrison-Knudsen v. United States112 and thus laid to rest any further 
difficulty of distinguishing between the two types of claims on the sup
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posed distinction between law and fact as contained in the Wunderlich 
Act.113

ns 384 U.S. at 419-20.
in 1<L. at 407-15.
115 See note 54 supra and accompanying text.
116 Utah Constr. & Mining Co. v. United States, 168 Ct. Cl. 522, 539, 339 F.2d 606, 615 

(1964); see notes 66-67 supra and accompanying text.
Hi 384 U.S. at 418-19-

The only remaining relevancy of the law-fact distinction is in con
nection with scope of judicial review where the former is de novo and 
the latter is under Wunderlich Act standards. The Court further indi
cated that findings of fact made by a board when exercising its adminis
trative authority are not under the disputes clause and therefore possess 
no finality,114 thus removing this situation from the first problem area 
discussed above.115

On the second issue, the finality of a factual determination by the 
board in a subsequent breach of contract claim, the Court essentially 
adopted Judge Davis’ dissent116 and held that board findings on common 
facts are binding on the Court of Claims in a suit for breach of contract:

Although the Board lacked authority to consider delay damages under 
these two claims, it did have authority to consider the requests for ex
tensions of time under Articles 4 and 9, and these requests called for an 
administrative determination of the facts. Such findings, if they other
wise satisfy the standards of the Wunderlich Act, are conclusive on the 
parties, not only with respect to the Articles 4 and 9 claims but also in 
the court suit for breach of contract and delay damages. This finality is 
required by the language and policies underlying the disputes clause and 
the Wunderlich Act and by the general principles of collateral estop
pel.117

The Supreme Court’s reliance on the language of the disputes clause 
and the Wunderlich Act to support its decision seems pro forma. There 
is nothing in the language of either which gives any insight one way 
or the other. The fact that the question arose for the first time in 1965 
after literally hundreds and probably thousands of cases had been de
cided lends strong support to the conclusion that the parties had never 
intended or construed either the disputes clause or the act to make admin
istratively determined facts final in a breach of contract suit.

It seems clear, upon analysis of the Court’s decision, that its real 
basis was the Court’s fear that the parties could avoid the finality of any 
board findings altogether by changing the theory of its case. The 
Court revealed this fear when it stated: “Any claim, whether within or 
without the disputes clause, can be couched in breach of contract lan
guage. The contractual and statutory scheme would be too easily avoided 
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if a party could compel relitigation of a matter once decided by a mere 
exercise of semantics.”118

ns id. at 419.
119 This is not to say there do not remain bona fide jurisdictional problems. The Su

preme Court in Utah was overly optimistic in stating: "[TJhe limitations on the jurisdiction 
of the Boards of Contract Appeals are well understood by the military procurement depart
ments and Congress.” 384 U.S. at 415. In a recent decision, the chairman of the Armed 
Services Board of Contract Appeals dissented from a decision by his two vice-chairmen holding 
that a "hold harmless” clause in a government contract is "cognizable under the contract.” 
Moran Towing & Transp. Co., 66-2 B.C.A. 5 6027, at 27840 (ASBCA Dec. 14, 1966); see 
American Cement Corp., 66-2 B.C.A. 5 5849 (IBCA, Sept. 21, 1966).

The Court of Claims recently upheld a board’s determination that it had jurisdiction over 
a claim involving a question of whether a contractor should have been aware prior to bid of 
a discrepancy between the specification and drawing. Jefferson Constr. Co. v. United States, 
364 F.2d 420 (Ct. Cl. 1966), cert, denied, 35 U.S.L. Week 3282 (U.S. Feb. 14, 1967) (No. 
923).

120 United States v. Carlo Bianchi & Co., 373 U.S. 709, 717 (1963), quoted in United 
States v. Utah Constr. & Mining Co., 384 U.S. 394, 420 (1966).

121 Id. at 421 & n.18.
122 Id. at 422. (Emphasis added.)

The fear of this semantic manipulation directly conflicts with the 
historical principle of the two types of contract claims affirmed in Bi
anchi, Utah, and Grace. The nature of the claims cannot be changed 
by "semantics” or by couching them "in breach of contract language.” 
A claim "under the contract” will remain so, and if after board proceed
ings, it is pleaded as a breach, it must be analyzed to determine its true 
nature. Apparently, the Supreme Court was concerned that the Court 
of Claims would too readily accept a claimant’s breach of contract alle
gations. How this could happen in view of Morrison-Knutisen is not 
explained.119

Regardless of the correctness of the basis for its decision, the Court’s 
holding reflects its strong belief that the "policy” behind the Wunder
lich Act is that there should be only one hearing on any issue, and that 
the act was intended to avoid " 'a needless duplication of evidentiary 
hearings and a heavy, additional burden in time and expense required to 
bring litigation to an end.’ ”120

The Court’s approval of Judge Davis’ estoppel argument121 once 
again reflects the Court’s intent that the boards operate at a due process 
equivalent to procedures contained in the Administrative Procedure Act. 
Language such as "In the present case the Board was acting in a 'judicial 
capacity . . .”122 leaves no room for doubt.

Conclusions

Utah and Grace have not settled all problems, but it is believed they 
have given the Court of Claims the compass heading it needs to navi
gate. Both cases have reaffirmed the troublesome existence of the two 
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types of claims and the two types of Court of Claims jurisdiction in 
contract cases. By rejecting in Utah the Government’s contention that 
the board should determine all facts, the Court limited the board’s role 
to that which the parties agreed upon in the disputes clause. In Grace, 
the Court made it clear that where the claim does arise under the con
tract the evidentiary hearing must be before the board unless it clearly 
appears that such remedy is inadequate or unavailable. By frequent 
references and analogies to decisions involving the Administrative Pro
cedure Act, the Court in both Utah and Grace (as well as in Bianchi) 
indicated its belief that the boards are required by the Wunderlich Act 
to meet the equivalent of the standards contained in the Administrative 
Procedure Act. The Court predicated all three decisions on the under
lying policy of the Wunderlich Act to expedite processing of contract 
claims. This policy should dictate the course to follow in doubtful sit
uations. By its gratuitous approval in Grace of the Stein and Langen- 
felder cases, the Court recognized two things: That there exists and will 
exist for a time a difficult period of transition of the boards to their new 
"judicial” status, and that the Court of Claims is best equipped to work 
out the mechanics of review during this transitional period.

In the briefs and arguments before it in Utah and Grace, the Su
preme Court was made aware of many of the practical problems involved 
in the whole Bianchi situation. The Court appears to have responded by 
clearly laying down the ground rules governing the relationship of the 
court and boards. Apparently recognizing its own inability to foresee or 
evaluate the various practical situations with which the Court of Claims 
would be confronted in exercising its review jurisdiction, the Court 
emphasized the Wunderlich policy of expediting claims and left it to the 
Court of Claims to handle on some reasonable basis the endless proce
dural problems that will occur during the transition.

It is already apparent that in the early phases of the transition the 
Court of Claims will find many serious inadequacies in some of the 
boards’ procedures and records. Unless it clearly appears that there 
exist available administrative machinery and the inclination for expedi
tious correction of deficiencies, the court should retain the case for cor
rection under its own procedures. After a period of time and as a result 
of the court’s decisions in such cases, the board procedures will eventually 
become upgraded to the point where court review will be solely limited 
to the board record as contemplated by Bianchi, except in rare cases of 
inadequacy. The alternative would be to make claimants mere pawns 
in the awkward attempts of the Court of Claims to legislate rules and 
procedures for the eighteen presently existing boards. These boards will 
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eventually become "judicial” because the Supreme Court says they must, 
but they will not become so overnight.

With respect to the problem areas discussed above, the post-Utah- 
Grace situation may be viewed optimistically. The court’s dual juris
diction has been affirmed. This is somewhat troublesome, but aside 
from the problems connected with fragmentation and remand, is not 
unmanageable. The Utah and Grace cases did not deal with fragmenta
tion as such. Government contractors will continue to have claims under 
the same contract being processed before the courts and before the boards 
and this will be changed only through statute or by broader coverage of 
the disputes clause.123

123 The prospects of adopting an all-encompassing disputes clause are not good. See 160 
Fed. Cont. Rep. A-8 (March 13, 1967).

In Utah, the Supreme Court ruled on one aspect of the common
fact problem, holding that a prior board determination of a fact is bind
ing in a subsequent suit for breach of contract involving the same fact. 
Such holding, if broadly applied to each evidentiary finding by the board, 
would give rise to the almost insurmountable problems discussed above 
in connection with fragmentation and remand. It is not believed that 
the Supreme Court’s decision goes that far. All it decided was that when 
the board made a determination of the duration of an excusable cause 
of delay, that ultimate fact would be binding in a suit for breach of 
contract for delays involving the same ultimate fact. It did not hold 
that if, on the route to its ultimate conclusion, the board found various 
evidentiary facts, such evidentiary facts also would be binding. That the 
Supreme Court was concerned only with ultimate facts is reflected in 
its concern of couching claims in breach of contract language. Only 
a claim, not evidentiary facts, can be couched as a breach. Unless the 
evidentiary facts are absolutely indispensable to the ultimate fact, the 
evidentiary findings are not binding on the Court of Claims. This is 
so because the issuance of written opinions by contract appeals boards is 
not agreed to or granted by the contractor in the disputes clause. That 
clause gives the board the right to make decisions on the ultimate issues 
and thus to resolve disputes; but not to render written opinions. They 
are very helpful as precedent and to some extent as a basis for testing 
the validity of the board’s ultimate conclusions, but the board’s opinion 
is extracontractual, and is not a vehicle by which the board can make 
findings on every conceivable fact even remotely related to the ultimate 
issue and thus bind the court on all such facts. Utah was concerned 
only with the ultimate fact of duration of delays. It does not stand in 
the way of the Court of Claims rejecting the finality of all facts except 
facts which are the ultimate issues in the case and all facts indispensable 
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to support such ultimate facts.124 Moreover, the Supreme Court’s gratu
itous affirmation of the Court of Claims’ pragmatic partial solution to 
the unsolvable problem in the Lan gen jelder decision would seem to sup
port a Court of Claims procedure rejecting the finality of any nonulti- 
mate or indispensable board finding.

124 This seems to have been recognized by the Court of Claims in Newport News Ship
building & Dry Dock Co. v. United States, No. 310-64, Ct. Cl., March 17, 1967. The majority 
opinion stated that the disputes clause does not require the contracting officer to make “findings 
of the probative facts from which the ultimate fact is determined.” Id. at 17. Judge Davis, 
concurring in part and dissenting in part, stated: "As a reviewing court, our task is to decide 
whether the Board’s decision was wrong. . . . We are not called upon to review every sentence 
it uttered, let alone to agree with every sentence standing alone.” Id. at 25.

125 373 U.S. at 718.

The principal problem of remand concerns whether, where it con
siders such findings relevant, the court should require the board to make 
findings of fact that it had not originally made, and whether, when the 
court determines a board finding not to be supported, the case should 
be remanded for a proper finding. If the board’s evidentiary findings 
are not considered final, the first problem disappears altogether. The 
second problem would continue to exist, but only with respect to ultimate 
and indispensable findings.

With regard to remand, the principal problem is whether, when the 
court finds an ultimate finding unsupported, it should remand the case 
or retain it and make its own substitute findings. It appears the court 
should retain the case and make a substitute finding. Being created by 
Congress as a trial court, the Court of Claims has complete competence 
and machinery to make such substitute finding. The Court of Claims 
should not be confused with the federal courts of appeals, whose juris
diction, competence, and machinery in trial matters is very limited. More
over, remand, in addition to being time-consuming and expensive, would 
be ineffective in that the board would simply arrive at the conclusion 
desired by the court, knowing the case would be repeatedly remanded 
until it did so. The boards do not want remands in such cases. Bianchi 
expressly recognized that the Court of Claims should substitute its own 
findings where the record is adequate to do so.125

Grace involved the limited situation where there had been no board 
determination of ultimate facts within the board’s jurisdiction. It did 
not involve a situation where a board determination of an ultimate fact 
was found to be unsupported. Accordingly, Grace does not stand in the 
way of the procedure suggested above.

The various parts of the contract claims relief machinery were de
signed separately and not intended to operate as a unit. Comprehensive 
legislation is required to recreate the entire structure into a smoothly 



630 The Georgetown' Law Journal

operating mechanism. Pending such legislation, Utah and Grace con
template that the Court of Claims will force the old machinery to work 
by pragmatic and reasonable means so that there will not be a hiatus of 
relief on government contract claims.123 These decisions define when 
the Court of Claims has original jurisdiction and when its jurisdiction 
is one of review. The Supreme Court has left it to the experience of 
the Court of Claims to work out the methods of review. Based on past 
conduct, the Court of Claims will follow a practical course in meeting 
the challenge. 126

126 Following Bianchi, the Court of Claims, being a trial court, did not have rules gov
erning Wunderlich review cases. Procedures for handling such cases were laboriously worked 
out on an ad hoc basis resulting in considerable confusion and extensive delays. Following the 
Supreme Court’s decisions in Utah and Grace, the Court of Claims held a judicial conference, 
one of the outgrowths of which is a set of rules governing Wunderlich review expected to be 
promulgated in the near future. Such rules should cut in half the time required to obtain 
judicial review.
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Jones, 109 U.S. 513 (1883) (definition includes just compensation); Boom Co. v. Patterson, 
98 U.S. 403 (1879) (requirement of just compensation included in definition).

3 United States v. Dow, 357 U.S. 17, 21 (1958). See generally 44 A.B.A.J. 883 (1958).
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rei. Phillips v. Guy P. Atchinson Co., 313 U.S. 508 (1941) (commerce power); Olson v. 
United States, 292 U.S. 246 (1934) (treaty power); Young v. United States, 97 U.S. 39 
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Examining the exercise of the -power of eminent domain, the author 
concentrates primarily on the problems which are brought to the Court 
of Claims when the United States takes property without formal con
demnation proceedings. Mr. Pittie is of the opinion that, despite the 
difficulties inherent in such a procedure, the result may be justified as 
best serving the needs of the Government and the public interest.

Introduction

When authorized by Congress, a department or agency of the United 
States may acquire property by direct purchase, by gift, or by the exer
cise of the power of eminent domain.* 1 The power of eminent domain 
is generally said to be the power of a government to take private prop
erty for public use without the consent of the owner.2 In exercising 
the power of eminent domain, the United States may either institute a 
formal condemnation suit or, acting through its authorized agents, may 
physically take the property.3

Formal Condemnation

Formal condemnation proceedings to acquire private property may 
be commenced by the United States under the authority of numerous 
acts of Congress and in aid of all other powers specifically conferred by 
the Constitution.4 Prior to 1873, the United States instituted actions to 
condemn property only in the courts of the states in which the property 
was located. That procedure was followed in the belief that federal 
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courts did not have jurisdiction over such suits. However, in Kohl v. 
United States,5 the Government filed an action in a federal court in 
Ohio to acquire land for a building to house the post office and United 
States courts. The court’s jurisdiction to entertain the action was chal
lenged, but upon review the Supreme Court held that the federal district 
court had jurisdiction over such actions by virtue of its jurisdiction to 
entertain any action brought by the United States as plaintiff.6 Since 
that time, various acts of Congress have specifically conferred jurisdic
tion upon federal courts in all condemnation actions brought by the 
United States.7

5 91 U.S. 367 (1875).
«U at 375-76.
7 See, e.g., 25 Stat. 357 (1888), as amended, 40 U.S.C. § 257 (1964); 46 Stat. 1421 

(1931), 40 U.S.C. §§ 258a-e (1964).
8 City of Oakland v. United States, 124 F.2d 959 (9th Cir.), cert, denied, 316 U.S. 679 

(1942).
9 Ch. 359, 24 Stat. 505 (1887) (codified in scattered sections of 28 U.S.C.).
10 6 Nichols, Eminent Domain § 29.1 (3d ed. 1965).
11 Stovall v. United States, 26 Ct. Cl. 226 (1891); cf. Lynch v. United States, 292 U.S. 

571 (1934); Coleman v. United States, 100 F.2d 903 (6th Cir. 1939). See generally 
Schwartz & Jacoby, Government Litigation 277-320 (1963).

12 106 U.S. 196 (1882).

While the power to condemn has been challenged by property 
owners whose property the Government has sought to acquire, the courts 
have held that the power is not dependent upon any specific grant in 
the Constitution but is an inherent power of sovereignty, limited or con
ditioned only by the just compensation clause of the fifth amendment.8 
More difficult are those cases in which the United States takes private 
property without a formal condemnation proceeding. It is with this 
area that the present discussion will deal.

Jurisdiction

No general jurisdiction existed in any court until the passage of the 
Tucker Act9 in 1887 to entertain suit against the United States to enforce 
the constitutional requirement, "nor shall private property be taken for 
public use without just compensation.”10 Unless a property owner whose 
property had been taken could obtain redress by special legislation or 
private act of Congress, he was in the unenviable legal position of 
having a right to compensation without a corresponding remedy.11

Before the enactment of the Tucker Act, however, an owner of such 
property was able, in appropriate circumstances, to maintain a possessory 
action, such as ejectment, against the individual government officer who 
was in possession. For example, in United States v. Lee,12 the owner 
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successfully sued to recover possession of about 1,100 acres of land, to 
which the title of the United States, based on a tax sale, was invalid. 
In other instances, the owner might have maintained suit for trespass,13 
or injunction.14

13 Grisar v. McDowell, 73 U.S. (6 Wall.) 363 (1867). However, where the Govern
ment is found to be an indispensable party, it cannot be affected by a judgment against the 
officer or agent. Carr v. United States, 98 U.S. 433 (1878).

14 Osborn v. Bank of United States, 22 U.S. (9 Wheat.) 738, 842 (1824) (dictum).
15 "The Court of Claims shall have jurisdiction to render judgment upon any claim

against the United States founded . . . upon the Constitution 28 U.S.C. § 1491 (1964).
Where the amount sued for is $10,000 or less, the United States district courts have con
current jurisdiction to entertain such suits against the United States. 28 U.S.G § 1346 
(1964). The $10,000 limitation on suits in the district courts under the Tucker Act is juris
dictional, and the United States must be the sole defendant. United States v. Sherwood, 312 
U.S. 584 (1941). Where plaintiff claims more than $10,000 in a district court suit the 
action may be transferred to the Court of Claims. 28 U.S.C. § 1406 (1964).

16£.g., Ickes v. Fox, 300 U.S. 82 (1937) (injunction); Philadelphia Co. v. Stimson, 223 
U.S. 605 (1912) (injunction); Tindal v. Wesley, 167 U.S. 204 (1897) (ejectment). But see 
Oregon v. Hitchcock, 202 U.S. 60 (1906); Stanley v. Schwalby, 162 U.S. 255 (1896); cf. 
Mine Safety Appliances Co. v. Forrestal, 326 U.S. 371 (1945). The suits for money were 
brought directly against the United States under the Tucker Act, while the suits for possession 
had to be against the government officials concerned. Land v. Dollar, 330 U.S. 731 (1947); 
Garber v. United States, 46 Ct. Cl. 503 (1911). See generally 6 NICHOLS, Eminent Do
main § 29.2 (3d ed. 1965).

17 369 U.S. 643 (1962).
is Id. at 648.

With the passage of the Tucker Act in 1887, a direct remedy for 
obtaining just compensation in such cases was provided. That act con
fers jurisdiction upon the United States Court of Claims to entertain 
suits against the United States for just compensation.13 For many years 
after its enactment the owner whose property had been taken by the 
federal government and who had not received just compensation appar
ently had a choice of remedies—he could bring suit for either possession 
or for a money judgment.10 In Malone v. Bowdoin,^ however, plain
tiff brought ejectment proceedings against a United States Forest Service 
officer, asserting that the Forest Service had taken possession of his land 
without having acquired title or paid just compensation. The Supreme 
Court disallowed the action, holding that it was one against the United 
States, which had not waived its sovereign immunity in such actions.1S 16 17 * 
Distinguishing the Lee decision, the Court noted that the owner in the 
present case had a remedy under the Tucker Act, which was not avail
able at the time of United States v. Lee. The case seems to establish 
that property owners are now limited to a suit under the Tucker Act 
for just compensation where the authority and intent to appropriate the 
property for public use is evident.
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The Power To Take

The Constitution of the United States contains no express grant of 
power to the federal government to take or condemn property. How
ever, the fifth amendment states that "No person shall ... be deprived 
of life, liberty, or property, without due process of law; nor shall private 
property be taken for public use without just compensation.” This pro
vision has been construed to be an "implied recognition” of a power 
which was assumed to exist as an attribute of sovereignty.19 20 The Su
preme Court reiterated this proposition in United States v. Carmack?0 
"This is a tacit recognition of a preexisting power to take private prop
erty for a public use, rather than a grant of new power. . . . The 
Fifth Amendment, in turn, provides . . . important protection against 
abuse of the power of eminent domain by the Federal Government [by 
requiring just compensation] . . . .”21 The power to exercise the right 
of eminent domain by seizure of property without formal condemnation 
proceedings has been challenged but the courts have held only that 
there can be no taking without statutory authority.22

19 Kohl v. United States, 91 U.S. 367, 372-73 (1875). For a historical analysis of the 
power of governments to acquire private property without the consent of the owner, see 1 
Nichols, Eminent Domain §§ 1.12-.14 (3d ed. 1964).

20 329 U.S. 230 (1946).
21 Id. at 241-42, 236-37.
22 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952).
23 United States v. General Motors Corp., 323 U.S. 373, 378 (1945).
24 Ibid. See generally 2 NICHOLS, Eminent Domain § 5.1 [1] (3d ed. 1964).
25 United States v. Causby, 328 U.S. 256 (1946) (imposed easement); United States v. 

Welch, 217 U.S. 333 (1910) (acquired easement).
29 United States v. Harris, 115 F.2d 343 (5th Cir. 1940). The term includes various 

other interests. United States v. Causby, 328 U.S. 256 (1946) (rights to usable air space 
above property); United States v. Petty Motor Co., 327 U.S. 372 (1946) (tenancy); Interna
tional Paper Co. v. United States, 282 U.S. 399 (1931) (riparian rights); Stubbs v. United 
States, 21 F. Supp. 1007 (M.D.N.C. 1938) (life estate and remainder); Alexander v. United 
States, 39 Ct. Cl. 383 (1904) (reversion).

What "Property” May Be Taken?
The scope of the term "property” as used in the fifth amendment 

encompasses not only physical things, but also "the group of rights in
hering in the citizen in relation to the physical thing, as the right to 
possess, use and dispose of it.”23 Thus it is the owner’s "interest” in 
the property to which the constitutional provision is addressed.24 Most 
frequently the interest involved is absolute ownership, but the term also 
includes lesser estates or interests such as easements25 and mineral rights26 
in real property. Nor is it limited to real property: interests in both 
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tangible27 and intangible28 personal property are included in that term. 
The thirteenth amendment ban upon involuntary servitude precludes the 
condemnation of personal services of individuals under the power of 
eminent domain.29 Those situations in which the United States may 
compel citizens to perform personal services30 are premised upon a power 
inherent in its sovereignty but independent of the power of eminent 
domain.31 However, because it has been decided that the thirteenth 
amendment is applicable only to human beings,32 the Government may 
take the services of business organizations.33 34

27 Russian Volunteer Fleet v. United States, 282 U.S. 481 (1931) (vessels); Liggett & 
Myers Tobacco Co. v. United States, 274 U.S. 215 (1927) (tobacco products); United States 
v. New River Collieries Co., 262 U.S. 341 (1923) (coal).

28 Brooks-Scanlon Corp. v. United States, 265 U.S. 106 (1924) (contracts); United States 
v. Buffalo Pitts Co., 234 U.S. 228 (1914) (chattel mortgage); Monongahela Nav. Co. v. 
United States, 148 U.S. 312 (1893) (franchise to collect tolls).

29 1 Nichols, Eminent Domain § 2.1(5] (3d ed. 1964).
30 Compulsory attendance of witnesses and jurors in judicial proceedings and the drafting 

of soldiers are familiar examples. See 1 id. § 1.4(3].
31 E.g., Edwards v. United States, 103 U.S. 471 (1880) (elected official cannot resign 

without consent of sovereign).
32 Slaughter-House Cases, 83 U.S. (16 Wall.) 36 (1872).
33 Cf. International Paper Co. v. United States, 282 U.S. 399 (1931); Liggett & Myers 

Tobacco Co. v. United States, 274 U.S. 215 (1927).
34 Kohl v. United States, 91 U.S. 367, 371-72, 374 (1875).
33 United States v. Parks, 211 F. Supp. 511 (W.D.N.C. 1962).
36 E.g., Collins v. City of Wichita, 225 F.2d 132 (10th Cir.), cert. denied, 350 U.S. 886 

While the Constitution speaks of "private property,” that term has 
been broadly construed to include all nonfederal property and includes 
property owned by states or other public agencies and other properties 
which might otherwise be considered "public” because not owned by a • • • <14private citizen.

What Property Is Taken?
When the United States exercises its power to acquire private prop

erty by purchase or by a formal condemnation proceeding, little difficulty 
is encountered in determining the property or interest in property which 
is appropriated. If the acquisition is accomplished by negotiation and 
direct purchase, the transaction is equivalent to any other sale and pur
chase: The description of the property contained in the deed or contract 
is determinative.35 Where the acquisition is accomplished by condem
nation, the United States must file in the United States District Court 
in the state and district in which the land is located a complaint and 
usually a declaration of taking which will necessarily describe with par
ticularity the precise property and the estate or interest which it seeks 
to acquire.36
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When a taking or, as it is sometimes called, an "inverse condemna
tion” occurs, however, it is often difficult to determine the extent of 
the property interest taken. For instance, in cases of permanent or in
termittent flooding of land caused by acts attributable to the United 
States, the question often arises whether the fee or a lesser estate such 
as an easement for flooding has been taken.37 The issue of what prop
erty is taken can be determined only after a full trial and a consideration 
of the intent of the Government as evidenced by such factors as the 
nature of the project which caused the flooding, its permanency, and 
the effect of the flooding upon the ability to use and enjoy the property.38 
Generally in such cases the determinative factor is whether all practical 
uses to which the owner might put the land are destroyed; if they are 
so destroyed, the courts usually hold that the full estate has been taken 
rather than a mere easement.39

(1955); Postal Tel. Cable Co. v. Southern Ry., 89 Fed. 190 (C.GW.D.N.C. 1898); United 
States v. 5-324 Acres of Land, 79 F. Supp. 748 (S.D. Cal. 1948); United States v. Certain 
Parcels of Land, 62 F. Supp. 1017 (S.D. Cal. 1945).

37 See, e.g., United States v. Dickinson, 331 U.S. 745 (1947); United States v. Chicago, 
B. & Q.R.R., 82 F.2d 131 (8th Cir.), cert, denied,, 298 U.S. 689 (1936); Potts v. United 
States, 130 Ct. Cl. 88, 126 F. Supp. 170 (1954).

38 See generally 5 Nichols, Eminent Domain § 16.104 (3d ed. 1962).
39 E.g., United States v. Chicago, B. & Q.R.R., 82 F.2d 131 (8th Cir.), cert, denied, 298 

U.S. 689 (1936).
40 United States v. Petty Motor Co., 327 U.S. 372 (1946).
44 United States v. Dow, 357 U.S. 17, 21 (1958).
42 See text accompanying notes 37-39 supra. Such floodings have been caused by the 

creation of a reservoir by construction of a dam, United States v. Dickinson, 331 U.S. 745 
(1947); by river-improvement works which cause overflow of fast lands, United States v. 
Grizzard, 219 U.S. 180 (1911); and by siltation of a riverbed due to back-water effect of a 
dam and reservoir and consequent overflow caused by the aggrading riverbed, Cotton Land 
Co. v. United States, 109 Ct. Cl. 816 (1948); cf. Atchison, T. & S.F. Ry. v. United States, 
150 Ct. Cl. 339, 278 F.2d 937 (I960).

43 See United States v. Cress, 243 U.S. 316 (1917); United States v. Lynah, 188 U.S. 445 
(1903).

44 Horstmann Co. v. United States, 257 U.S. 138 (1921).

Acts Constituting a Taking of Property and
When the Taking Occurs

It is, of course, obvious that a taking occurs when the United States 
acquires title40 to or enters into physical possession41 of property. The 
complete destruction of property for a particular use, as by permanent 
or intermittent flooding, constitutes a taking of either the fee or of a 
lesser estate or interest, such as an easement for permanent or inter
mittent flooding.42

Where the fast land is actually submerged by reason of government 
activity a taking occurs.43 In an early decision,44 however, it was held 
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that damage to land caused by percolating waters or subsurface seepage 
from a government project did not constitute a taking unless the course 
of the waters was predictable. In spite of this and like decisions, it is 
now doubtful that predictability is the determining factor; instead, it 
appears sufficient for a claimant merely to establish causation.4"

45 See, e.g., Kenite Corp. v. United States, 157 Ct. Cl. 721 (1962); Richard v. United 
States, 152 Ct. Cl. 225, 282 F.2d 901 (I960), rehearing denied, 152 Ct. Cl. 266, 285 F.2d 
129 (1961); Pashley v. United States, 140 Ct. Cl. 535, 156 F. Supp. 737 (1957).

46 United States v. Gerlach Live Stock Co., 339 U.S. 725 (1950). Compensation is guar
anteed only under the fifth amendment, and the taking must qualify under that amendment 
if the property right is to be recognized. If the taking is pursuant to the commerce clause, 
no compensation need be granted since the commerce clause is deemed to be a "dominant servi
tude” which extinguishes any private right in the property. United States v. Grand River 
Dam Authority, 363 U.S. 229 (1960) (congressional enactment of navigation program de
stroyed compensable private property rights); United States v. Twin City Power Co., 350 U.S. 
222 (1956) (value of water power in navigable stream not compensable); United States v. 
Willow River Power Co., 324 U.S. 499 (1945) (damages to nonnavigable stream from navi
gable river dam not compensable). In addition to qualifying under the fifth amendment, 
the damages must be shown to be a direct result of the taking rather than merely consequen
tial. Compare Kimball Laundry Co. v. United States, 338 U.S. 1 (1948), with Southern 
Counties Gas Co. v. United States, 141 Ct. Cl. 28, cert, denied, 358 U.S. 815 (1958). Even 
if the damages are found to be both within the purview of the fifth amendment and a direct 
result of the taking, they may still be disregarded if they are found to be too speculative in 
nature. North Counties Hydroelectric Co. v. United States, 108 Ct. Cl. 470 (1947).

47 339 U.S. 725 (1950).
48 32 Stat. 390 (1902), 43 U.S.C. § 383 (1964).

Notwithstanding the Government’s paramount power under the com
merce clause of the Constitution to improve navigation in navigable 
waters,45 46 47 it can be liable for taking privately owned water rights. In 
United States v. Gerlach Live Stock Co.,* 1 the Supreme Court held that 
in the planning, construction, and operation of the Central Valley Project 
in California, the Government did not intend to exercise its power to 
improve navigation. The Court stated that the project was essentially 
one for reclamation which destroyed privately owned water rights for 
which the Government was liable under Section 8 of the Reclamation 
Act.48

Because of the long history of river- and harbor-improvement work 
conducted by the Corps of Engineers and the vast number of such proj
ects, together with flood control and reclamation, the greater number 
of taking cases involve floodings of private property. With the advent 
of World War II and the increase in airplane use, however, a new 
type of taking by the United States arose. In 1942, the United States 
leased for military use an airport in North Carolina. It then commenced 
to operate in large numbers propeller-driven bombers, fighters, and other 
types of aircraft from the field. In taking off and landing, the aircraft 
frequently flew so low over the adjoining property of one Thomas 
Causby and his wife as to disturb and frighten the Causbys and to scare
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their chickens. In Causby v. United States,49 plaintiffs brought suit in 
the Court of Claims and asserted that the United States had "taken” 
their property. The Court of Claims allowed recovery but held that 
only an easement had been acquired for the flight of aircraft.50 On 
review, the Supreme Court decided that the common-law principle that 
a landowner owns the subsurface to the center of the earth and the 
airspace to the clouds, was not applicable to modern civilization.51 The 
Court, however, held that an owner does have a property interest in the 
usable airspace above his land.52 The Court reasoned that when the 
flights of aircraft are so low and so frequent as to constitute a direct 
invasion of the property, a taking occurs,53 but that since the invasion 
did not destroy the entire use of the property,, the taking was not of 
the full fee but merely of an easement.54 55 56

o 104 Ct. Cl. 342, 60 F. Supp. 751 (1945), rev’d, 328 U.S. 256 (1946).
50 Id. at 356, 60 F. Supp. 758.
51 United States v. Causby, 328 U.S. 256, 260-61 (1946).
52 id. at 261.
53 In Griggs v. Allegheny County, 369 U.S. 84 (1962), the Supreme Court pointed out 

that in Causby, it had decided that by the Air Commerce Act of 1926, 44 Stat. 568, 49 U.S.C. 
§ 171 (1964), Congress had placed the navigable airspace in the public domain, and the Court 
defined navigable airspace as “airspace above the minimum safe altitudes of flight prescribed 
by the C.A.A.” The Civil Aeronautics Authority has defined "useable airspace” to extend 
500 feet above the surface in suburban areas and 1000 feet up in urban areas. 14 C.F.R. § 
91.79 (1966). See also Avery v. United States, 165 Ct. Cl. 357, 330 F.2d 640 (1964); Aaron 
v. United States, 160 Ct. Cl. 295, 311 F.2d 798 (1963).

54 The Supreme Court made no final determination on the nature of the easement taken 
because it was not known if the easement was temporary or permanent. 328 U.S. at 268. 
On remand, the Court of Claims held a servitude was placed for the extent of flight below 
CAA minimum altitudes. Since the defendant had merely leased the airport and had aban
doned it, the easement was temporary and damages were based on decreased value. Causby 
v. United States, 109 Ct. Cl. 768 (1948).

55 142 Ct. Cl. 269, 161 F. Supp. 597 (1958).
56 Id. at 270, 161 F. Supp. 598-99-

No other significant case involving the taking of an avigation ease
ment by the United States arose until Highland Park, Inc. v. United 
States.'''' That case, decided twelve years after Causby, is the first case 
involving a taking by the flight of jet aircraft. The United States had 
been operating propeller-driven aircraft from Hunter Air Force Base for 
a number of years before September 1953. The aircraft had flown low 
and frequently over a subdivision owned and developed by the plaintiff. 
The Court of Claims found as a fact that such flights had not seriously 
interfered with the use and enjoyment of the property.58 But after 
December 1953, when B-47’s, six-engine jet bombers, commenced to 
fly over plaintiff’s property, the greater and more piercing noise of the 
jets prevented plaintiff from selling lots in its subdivision. The Court 
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held that a taking of an easement therefore occurred with the com
mencement of jet operations.57 58

57 Id. at 273, 161 F. Supp. at 600.
58 1 42 Ct. Cl. 695, 162 F. Supp. 769 (1958).
59 id. at 697, 162 F. Supp. at 771.
60 Ibid. Similarly, in other cases, it was held that even though other types of aircraft 

had previously flown low and frequently, a taking either had not occurred or a further taking 
for which plaintiff was entitled to just compensation had occurred with the commencement 
of jet or heavier aircraft operation at lower elevations. A. J. Hodges Indus., Inc. v. United 
States, 355 F.2d 592 (Ct. Cl. 1966); Avery v. United States, 165 Ct. Cl. 357, 330 F.2d 640 
(1964); Bacon v. United States, 155 Ct. Cl. 441, 295 F.2d 936 (1961); Davis v. United 
States, 155 Ct. Cl. 418, 295 F.2d 931 (1961). And in Klein v. United States, 152 Ct. Cl. 
221, cert, denied, 566 U.S. 956 (1961), directing the path of flight directly over plaintiffs’ 
residence was held to constitute a further taking, even though aircraft had flown low and 
frequently over the uninhabited property as a whole for many years prior to the institution 
of suit.

61 369 U.S. 84 (1962).
62 See, e.g., 60 MICH. L. Rev. 98 (1962).
63 Complaint filed, Civil No. 65-C-119, S.D. Tex., Dec. 7, 1965.

The next avigation-easement case decided by the Court of Claims 
did not involve jet aircraft but did involve a further taking or the taking 
of successive easements over a single tract. In Herring v. United States,™ 
the Government had flown single-engine, propeller-driven training air
craft over plaintiffs’ property for many years at elevations as low as 
seventy-five feet. Such low and frequent flights were held to have re
sulted in a taking of an easement but plaintiffs were barred by the six- 
year statute of limitations from maintaining an action for that taking.59 
In 1950, however, certain trees were removed from the property which 
permitted aircraft to fly at lower elevations. The court held that the 
frequent flights at lowered elevations in effect constituted the taking of 
a further or greater easement.60 61

The foregoing discussion has been limited to various taking cases 
against the United States arising because of the operation and flight of 
government aircraft. There are in addition, of course, numerous deci
sions by state courts in cases against private aircraft operators, municipali
ties, and city- and county-operated airports. The most significant recent 
decision of this type is Griggs v. Allegheny County?*  Notwithstanding 
the publicity accorded to the decision at the time,62 63 the Supreme Court 
merely reiterated the principles decided in the Causby case.

The advent of the air age has given rise to a considerable body of 
decisional law under the taking provision of the fifth amendment; the 
advent of the space age may have the same effect. For example, in a 
pending action, United States v. Scott™ the United States obtained a 
preliminary injunction which required the defendants to suspend manu
facturing operations at their steel plant near the Rodd Tracking Station 
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during the flight of spacecraft, because the incidental transmission of 
electric energy from the plant operation interfered with radio commu
nication between the tracking station and the spacecraft. The defend
ants filed a counterclaim against the United States and sought damages 
of 190,000 dollars, which they asserted represents just compensation 
for a partial "taking” of their property. Query: Does the action of the 
United States in obtaining an injunction constitute a taking? If so, does 
the district court have jurisdiction to entertain a counterclaim;64 and, if 
not, may that portion of the case be transferred to the Court of Claims?65 
These and like problems will increasingly confront the courts as the 
federal government continues its efforts in the exploration of space.

64 See United States v. Nipissing Mines Co., 206 Fed. 431 (2d Cir. 1913), appeal dis
missed, 234 U.S. 765 (1914); cf. United States v. Shaw, 309 U.S. 495 (1940).

65 See generally Schwartz & Jacoby, Government Litigation 169-71 (1963).
66 As amended, 28 U.S.C. § 1491 (1964).
67 28 U.S.C. § 2401 (1964).
68 28 U.S.C. § 2501 (1964). There are various other reasons why it is important to 

determine exactly when the taking took place. The law authorizes only those who are owners 
of the property at the time of the taking to sue for just compensation. Anti-Assignment 
Acts, 9 Stat. 41 (1846), 10 Stat. 170 (1853), as amended, 31 U.S.C. § 203 (1964), United 
States v. Dow, 357 U.S. 17 (1958); Aaron v. United States, 167 Ct. Cl. 818, 340 F.2d 655 
(1964); Vroman v. United States, 147 Ct. Cl. 285, 177 F. Supp. 257 (1959). The Anti
Assignment Acts, however, do not apply to transfers of claims by operation of law. United 
States v. Shannon, 342 U.S. 288, 292 (1952); United States v. Aetna Cas. & Sur. Co., 338 
U.S. 366, 373 (1949). The just compensation to which the owner at the time of the taking 
is entitled is the value of the property at the time of the taking. United States v. Dow, supra. 
Finally, when interest is considered part of just compensation, it is computed upon the value 
of the property at the date of the taking. Kieselbach v. Commissioner, 317 U.S. 399 (1943); 
United States v. Rogers, 255 U.S. 163, 169-70 (1921).

69 Finn v. United States, 123 U.S. 227 (1887); Vroman v. United States, 147 Ct. Cl. 
285, 177 F. Supp. 257 (1959).

When Does a Taking Occur?
THE STATUTE OF LIMITATIONS

As discussed above, if the authorized acts of a government agency 
are held to constitute a taking of property or an interest in it, suit may 
be brought against the United States to recover just compensation by 
virtue of the authority of Section 1 of the Tucker Act.66 Speh suits 
generally are barred unless the complaint is filed within six years from 
the time "the right of action first accrues”67 or unless the petition in the 
Court of Claims "is filed within six years after such claim first accrues.”68 
This six-year limitation for bringing actions against the United States is 
a jurisdictional limitation which need not be specifically pleaded and 
which may be noted sua sponte by the court at any stage in the pro
ceedings.69

When the United States exercises its power to acquire private prop
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erty by purchase, the time of the taking is determined by the time speci
fied in the contract for the transfer of title. In formal condemnation 
cases, the taking occurs when the Government files a declaration of 
taking, together with a deposit of estimated just compensation. Where 
no declaration of taking, but only a complaint, is filed, the taking occurs 
only at the time of judgment.10 Similarly, it is clear that when the 
United States goes into possession and physically seizes property, the tak
ing occurs when the property is seized.70 71 When land is permanently 
or temporarily inundated, the taking occurs coincident with that event.72 *

70 Declaration of Taking Act, 46 Stat. 1421 (1931), 40 U.S.C. § 258(a) (1964), United 
States v. 412.715 Acres of Land, 60 F. Supp. 576 (N.D. Cal. 1945); United States v. Certain 
Parcel of Land, 51 F. Supp. 726 (E.D.N.Y. 1943); United States v. 3-08 Acres of Land, 46 
F. Supp. 64 (S.D.N.Y. 1942).

71 Best v. Humboldt Placer Mining Co., 371 U.S. 334, 340 (1962). This is true even 
when the Government files a formal declaration of taking after having entered into posses
sion. United States v. Dow, 357 U.S. 17 (1958).

72 See, e.g., Jacobs v. United States, 290 U.S. 13 (1933); United States v. Welch, 217 
U.S. 333 (1910).

73 331 U.S. 745 (1947).
7« W. at 747.
75 United States v. Dickinson, 152 F.2d 865, 867 (4th Cir. 1946).
76 331 U.S. at 747.
77 Ibid.
ssid. at 749.
79 Ibid. In a later case, the Supreme Court characterized the holding in Dickinson as

Where there is a gradual or creeping taking of private property, it 
is more difficult to ascertain the exact moment of the taking. In United 
States v. Dickinson,13 the United States had built a dam for flood con
trol of a navigable waterway, which began to impound water in 1936. 
By 1937 the rising waters created by the dam had partially submerged 
the plaintiffs’ land,74 75 76 and by 1938 they had completely and permanently 
submerged the plaintiffs’ land.70 In 1943 the plaintiffs filed suit, and 
the Government defended on the ground that the claim was barred by 
the six-year statute of limitations.70 The Government contended that 
the statute began to run in 1936 when the dam first became operational, 
or in the alternative, in 1937 when the reservoir had partially sub
merged the plaintiffs’ land.77 The Supreme Court rejected the Govern
ment’s argument, holding that "when the Government chooses not to 
condemn land but to bring about a taking by a continuing process of 
physical events, the owner is not required to resort either to piecemeal 
or to premature litigation to ascertain the just compensation for what 
is really 'taken.’ ”78 The Court expressly stated it was not deciding 
whether the landowners would have been allowed to maintain suit as 
soon as inundation threatened or commenced. Instead, it held that they 
could wait until after "the situation becomes stabilized.”79
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Another area where it has been attempted to impose the "Dickinson 
doctrine of creeping acquisition”80 has been in suits for compensation for 
the taking of avigation easements. In Jensen v. United States,81 the 
question presented to the court was whether the Government took an 
avigation easement when it first began to fly jets over the plaintiffs’ 
land or when an increase in the activity of the jet aircraft caused a 
significant depreciation of the value of the plaintiffs’ property. The 
court accepted the plaintiffs’ argument that the easement was not ac
quired by the Government until the activity of the jet aircraft was fre
quent enough to cause a substantial interference with the use and enjoy
ment of the land. In so doing, the court discussed the difficulty in 
determining the time of taking in avigation cases, stating:

an "expressly limited holding . . . that the statute of limitations did not bar an action under 
the Tucker Act for a taking by flooding when it was uncertain at what stage in the flooding 
operation the land had become appropriated to public use.” United States v. Dow, 357 U.S. 
17, 27 (1958).

so Aaron v. United States, 167 Ct. Cl. 818,824, 340 F.2d 655, 659 (1964).
81 158 Ct. Cl. 333, 305 F.2d 444 (1962).
82 id, at 338, 305 F.2d at 447. The problems involved in ascertaining the time of taking 

in “creeping acquisition” cases is further complicated by the fact that while a cause of action 
may arise once there has been substantial impairment of the use and enjoyment of the prop
erty, a plaintiff may wish to postpone suit until the taking is complete, so as to recover full 
compensation. The Supreme Court in Dickinson held that a plaintiff should not be preju
diced by the statute of limitations for delaying suit "until the consequences of inundation 
have so manifested themselves that a final account may be struck.” 331 U.S. at 749; accord, 
Klein v. United States, 152 Ct. Cl. 221, cert, denied, 566 U.S. 936 (1961).

In a case involving compensation for taking of avigation easements, the Court of Claims 
ruled that the taking occurred when the scope of the impairment first became apparent. 
Aaron v. United States, 160 Ct. Cl. 295, 299-300, 311 F.2d 798, 800-01 (1963). In a second 
trial, plaintiff landowners contended that such a principle was inconsistent with the Dickinson 
rule since the date cited by the Court of Claims was followed by greater impairment by the 
Government. In an attempt to reconcile the two views the court in its second decision stated 
that a date of “final impairment,” different from the date of taking, could be ascertained for 
valuation purposes. Aaron v. United States, 167 Ct. Cl. 818, 823, 340 F.2d 655, 658 (1964); 
see Avery v. United States, 165 Ct. Cl. 357, 330 F.2d 640 (1964) (further taking may occur 
from new and louder aircraft); Davis v. United States, 155 Ct. Cl. 418, 295 F.2d 931 (1961) 
(introduction of new and noisier aircraft resulted in new taking).

There is, unfortunately, no simple litmus test for discovering in all 
cases when an avigation easement is first taken by overflights. Some 
annoyance must be borne without compensation .... The point when 
that stage is passed depends on a particularized judgment evaluating 
such factors as the frequency and level of the flights; the type of planes; 
the accompanying effects, such as noise or falling objects; the uses of 
the property; the effect on values; the reasonable reactions of the hu
mans below; and the impact upon animals and vegetable life.82

What Constitutes Just Compensation?
In taking cases, where the United States physically seizes the prop

erty or otherwise exercises dominion over it or an interest in it to the 
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exclusion of the owner, the Court of Claims has applied the same prin
ciples for determining just compensation as those applied in formal 
condemnation proceedings since such cases are merely a different form 
of the exercise by the United States of its power of eminent domain?3

83 In formal condemnation suits which are in rem the issue is the value of the whole 
property which is being acquired. In suits under the Tucker Act in the Court of Claims or 
in the district courts, the only question with respect to just compensation is the value of the 
plaintiff’s interest—not necessarily the value of the whole property. Coombs v. United States, 
106 Ct. Cl. 462, 65 F. Supp. 1014 (1946).

84 United States v. Petty Motor Co., 327 U.S. 372, 377 (1946); Brooks-Scanlon Corp. v. 
United States, 265 U.S. 106, 123 (1924).

85 Olson v. United States, 292 U.S. 246, 255 (1934); Potts v. United States, 130 Ct. Cl. 
88, 126 F. Supp. 170 (1954). "Market value” or "fair market value” has been defined as 
"the sum which, considering all the circumstances, could have been obtained for it; that is, 
the amount that in all probability would have been arrived at by fair negotiations between 
an owner willing to sell and a purchaser desiring to buy.” Olson v. United States, supra at 
257; see Aaron v. United States, 167 Ct. Cl. 818, 340 F.2d 655 (1964). See generally 4 
Nichols, Eminent Domain §§ 12.1-.51 (3d ed. 1962).

86 Standard Oil Co. v. Southern Pac. Co., 268 U.S. 146, 156 (1925).
87 United States v. Virginia Elec. & Power Co., 365 U.S. 624, 631-32 (1961) (portion of 

land flooded); Jensen v. United States, 158 Ct. Cl. 333, 340-41, 305 F.2d 444, 448-49 (1962) 
(air easement).

88 See, e.g., AMERICAN INSTITUTE OF REAL ESTATE APPRAISERS, CONDEMNATION AP
PRAISAL Practice (1961); Orgel, Valuation Under the Law of Emiment Domain 
(2d ed. 1953); Schmutz, Condemnation Appraisers Handbook (1938).

80 United States v. 116.00 Acres of Land, 227 F. Supp. 100 (W.D. Ark. 1964).
[WJhen and only when the United States takes temporary occupancy of property 
where there is a tenant in possession under a lease which will still have some of the 
term remaining after the Government’s occupancy, consequential damages, includ

The full equivalent for the property taken is said to entitle the 
owner to receive the value of what is taken.83 84 85 86 87 The courts have sought 
a practical formula to determine just compensation and have consis
tently held that the value which represents just compensation is the 
market value of the property at the time it is taken.80 With respect 
to the determination of value, the Supreme Court has indicated that a 
pragmatic approach must be taken: "The ascertainment of value is not 
controlled by artificial rules. It is not a matter of formulas, but there 
must be a reasonable judgment having its basis in a proper consideration 
of all relevant facts.”88

Market value is applied as the measure of just compensation not 
only where the entire estate has been taken in fee, but also where some 
lesser interest, such as a temporary term, air easement, or a portion of 
the property has been taken.8'

No attempt is made here to discuss the technique of valuation and 
appraisal.''5' Instead, only several of the novel factors which may be in
volved in determining value in federal eminent domain will be men
tioned. For example, except in a relatively few unusual situations,89 
market value precludes allowance or payment for consequential or inci-
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dental damages,90 loss of profits,91 damage to goodwill,92 moving ex
penses,93 value attributed to the Government’s need,94 or special value 
to the owner.9“

ing removal expenses, may be considered in the ascertainment of market value of 
the interest taken.

Id. at 106.
90 United States v. Petty Motor Co., 327 U.S. 372 (1946); Omnia Commercial Co. v. 

United States, 261 U.S. 502, 510 (1923); Certain Land v. United States, 122 U.S. App. D.C. 
400, 355 F.2d 825 (1965); J. A. Tobin Constr. Co. v. United States, 343 F.2d 422 (10th 
Cir.), cert, denied, 382 U.S. 830 (1965); R. J. Widen Co. v. United States, 357 F.2d 988, 
994 (Ct. Cl. 1966); Town of Kure Beach v. United States, 168 Ct. Cl. 597 (1964).

91 United States v. Petty Motor Co., 327 U.S. 372, 377-78 (1946).
92 Id. at 378.
93 United States v. Westinghouse Elec. & Mfg. Co., 339 U.S. 261 (1950); Wah Chang 

Corp. v. United States, 151 Ct. Cl. 41, 282 F.2d 728 (I960).
94 United States v. Miller, 317 U.S. 369, 375 (1943); Dore v. United States, 119 Ct. Cl. 

560, 581, 97 F. Supp. 239, 243 (1951).
95 United States v. Cors, 337 U.S. 325 (1949); United States v. Pennsylvania-Dixie Ce

ment Corp., 178 F.2d 195 (6th Cir. 1949); Cudahy Bros. v. United States, 155 F.2d 905 
(7th Cir. 1946).

96 See cases cited note 85 supra.
97 United States v. Virginia Elec. & Power Co., 365 U.S. 624, 632 (1961); United States 

v. Miller, 317 U.S. 369, 376 (1943); Aaron v. United States, 167 Ct. Cl. 818, 340 F.2d 655 
(1964); Potts v. United States, 130 Ct. Cl. 88, 126 F. Supp. 170 (1954).

98 United States v. 576.734 Acres of Land, 143 F.2d 408 (3d Cir.), cert, denied, 323 
U.S. 716 (1944); Daily v. United States, 116 Ct. Cl. 723,90 F. Supp. 699 (1950).

99 United States v. General Motors, 323 U.S. 373, 378 (1945).
100 u. at 379.

When the entire property or the entire interest of an owner has 
been taken, permanently or temporarily, just compensation is the value 
of the property or the interest at the time of the taking.96 Where, 
however, a portion of the property is taken or an easement or servitude 
is imposed, just compensation for the portion of interest taken is meas
ured by the difference in the value of the entire property and that 
which remains immediately before and immediately after the taking.97 
In the case of unmatured crops, as a further example, the most accept
able method of valuation is to estimate the probable yield at harvest, 
then determine the market value at harvest, and from that deduct the 
value and amount of labor and expenses which would have been neces
sary to bring the crop to maturity.98

In a determination of value for arriving at an amount which will 
represent just compensation, it has been stated that because "the depriva
tion of the former owner rather than the accretion of a right or interest 
to the sovereign constitutes a taking,”99 the compensation to be paid 
is based on "the value of the property taken,”100 rather than on the 
gain to the sovereign. Thus, where the Government acquired a tract of 
land to be used for a supply of sand and gravel in the construction of 
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a government project, the demand created by the proposed existence of 
the project itself must be disregarded.101 Similarly, where a portion of 
a tract or where only a servitude has been taken, it has been held that 
"in arriving at just compensation there should be offset against the value 
of the thing taken and the damage to the remainder whatever enhance
ment in value may have resulted from the public work requiring the 
taking.”102 * 104

101 United States v. Miller, 317 U.S. 369 (1943).
102 Dick v. United States, 144 Ct. CL 424,428,169 F. Supp. 491,494 (1959).
los 369 U.S. 643 (1962).
104 3 39 U.S. 725 (1950).

Conclusion

It has been shown that where the United States has taken private 
property without formal condemnation proceedings suit may be main
tained by the owner under the Tucker Act to recover just compensation. 
Prior to the decision in Malone v. Bou>doin,Wi it was clear that the 
owner was not limited to that single remedy but in many cases could 
have maintained an action in trespass, ejectment, or injunction against 
the individual officers who were in possession even though those officers 
may have claimed their possession was authorized.

In suits under the Tucker Act to recover just compensation, the 
Court of Claims or the district courts, where they are exercising concur
rent jurisdiction, follow the same principles and the same rules of law 
for determining whether there has been a taking, for determining what 
has been taken, and for determining just compensation as are applied 
in formal condemnation suits.

The numerous instances in which the United States, acting through 
its officers, has seized property or interfered with its use and enjoyment 
has, of course, given rise to criticism by the public and the courts. The 
obvious complaints are that the Government should have purchased the 
properties or formally condemned them and not put the owners to the 
trouble and expense of instituting action to recover just compensation. 
The failure to purchase or formally condemn is, however, understandable 
in many situations. First, in numerous instances, such as cases involving 
taking by seepage from reservoirs, or aggradation of streambeds, it could 
not be foreseen or reasonably predicted that damage or destruction of 
private property would occur as a result of the government project. In 
other cases, such as United States v. Gerlach Live Stock Co.™4 it was 
certainly not plain, prior to a court decision, that the plaintiffs were 
being deprived of compensable legal rights by the operation of the proj
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ect. In still other instances, such as the taking of avigation easements 
by low and frequent flights over private land, the reluctance of the 
government agencies to formally acquire such rights has been due simply 
to their hesitation to antagonize Congress by requesting the enormous 
financial appropriations which would have been necessary.100

105 This reluctance may also be due, to an indeterminable extent, to the fact that judg
ments in Tucker Act cases are paid out of a general appropriation and not out of the appro
priations of the acquiring agencies. 28 U.S.C. §§ 2414, 2517 (1964).

No doubt the public at large has benefited by such policies, for in 
many cases the anticipated damage or interference has not occurred or 
has not resulted in suit, or the statute of limitations has expired before 
suit was brought. The inconvenience, trouble, and expense suffered by 
the individual property owner who must sue for just compensation, while 
regrettable, may, by way of apology, be said to be but a part of the price 
of living in civilized society.
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1 Cf. Gantt, Introduction, 1 Yearbook of Procurement Articles at X, XI (1966).
2 The Court of Claims’ appellate jurisdiction over torts is restricted to situations in which 

"both parties consent, a condition as yet unfulfilled, in the twenty years” of the Federal Tort 
Claims Act. Roberts, Consensual and Delictual Obligations in Suits Against the United 
States, 26 Fed. B.J. 30 (Winter 1966).
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Bar Ass’n, to Author, June 6, 1966: "As a matter of fact, the real authoritative and able articles 
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Introductory Notes

A bibliography may save untold manhours of research.* 1 It should 
be equally helpful to the generalist as well as the specialist and should 
give guidance to the neophyte while furnishing information to the experi
enced practitioner.

Where does one find the law applicable to the Court of Claims? 
What is the organization of the court? How many commissioners are 
on the Court of Claims? What is its jurisdiction? Has it concurrent 
jurisdiction with district courts? Does the Court of Claims have juris
diction concerning the retirement pay of reserve officers for disability? 
Can claims of federal employees for wrongful dismissal, suspension, 
downgrading, etc., be brought in the Court of Claims? Can oyster 
growers file claims against the United States in the Court of Claims for 
damages resulting from river and harbor improvements? How about 
tort claims?2 What are the rules concerning admission to practice before 
the Court of Claims? What are the procedures before the Court of 
Claims?

Let us assume a client walks into the office one day with a claim 
against the Government. As best as can be determined the claim accrued 
five years and 363 days ago. Precise information how to proceed is 
needed fast; where is one going to look for it?

The Court of Claims is concerned with multibillion dollar business 
and, therefore, it came as a shock to me how little has been written on 
it.3 The last book devoted entirely to the Court of Claims was published 
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about thirty years ago,4 and there are only about fifty books and law 
review articles in existence. The winter issues of the Georgetown Law 
Journal contain the first symposium on the Court of Claims and this is 
the first comprehensive bibliography. Hence, I welcome the publication 
of this symposium. It is a step in the right direction, partially filling a 
gap created by long neglect, and leading, I hope, to increased writing on 
the Court of Claims.

4 It is interesting to note that the scarcity of publications about the U.S. Court of Claims 
parallels the scarcity of publications about state courts of claims. Only three states have 
courts of claims: Illinois, Michigan, and New York. West Virginia abolished its court of 
claims. The only material I could find about state courts of claims concerns New York. 
John R. Davison’s book, Claims Against the State of New York—Court of Claims 
—Law and Practice—Forms (1954), is superb. Professor Davison is an Associate Pro
fessor of Law at Albany Law School. The Chief Law Assistant of the New York State Court 
of Claims, John J. McNamara, Jr., recently authored an excellent law article: The Court of 
Claims: Its Development and Present Role in the Unified Court System, 40 ST. JOHN’S L. 
Rev. 1 (Dec. 1965). Lastly, the Law Librarian of the New York State Law Library, Ernest 
Henry Breuer, authored The New York State Court of Claims: Its History, Jurisdiction and 
Reports, New York State Library Bibliography Bull. 83 (1959).

5 The reader will find there the answers to all questions asked at the beginning of this 
article. The Manual also contains comprehensive case citations.

6 Where To Find the Law, § 2781, at 579.
7 Gantt, Indexed Bibliography to Federal Tort Claims Act, 24 Fed. B.J. 206 (Spring 1964).

There are five publications which I highly recommend. The best 
guide to the organization and procedures of the Court of Claims is con
tained in Volume 2 of West’s Federal Practice Manual (Item No. 2). 
The General Editor is Dean Marlin M. Volz of the University of Louis
ville, assisted by a staff of able federal practice experts. The Manual is 
meticulously kept up to date by pocket parts. The pertinent informa
tion'1 6 on the Court of Claims appears in Chapter 39, "The United States 
Court of Claims: Its Nature and Jurisdiction” and Chapter 40, "Proce
dure in the United States Court of Claims.” The latter chapter contains 
forms and cross-references8 to the sections of West’s Federal Forms 
dealing with forms used in the Court of Claims.

In discussing my bibliography of the Federal Tort Claims Act,7 I 
found that Schwartz and Jacoby’s book on Government Litigation con
tained the best available up-to-date material on the FTC A in their 
"Notes.” The book is also a treasure trove on the Court of Claims. There 
are about fifty "Notes” devoted to it, each in the nature of a first-class 
law review article. A few examples of such notes follow to illustrate 
our point:

Note on Congressional Reference Jurisdiction (142-45; 148);
Note on Deductions From Judgments Against the United States 

(154-55);
Note on United States v. Klein (158-59);
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Note on Money Judgments Against the United States (161-64);
Note on "Concurrent” Jurisdiction of the District Courts and the 

Court of Claims (168-69);
Note on Limitations on the Jurisdiction of the Court of Claims and 

of the District Courts (169-72);
Note on "Claims” Under the Tucker Act (202-03);
Note on Civil Service Salary Suits (220-21);
Note on Military Pay Claims (221-23);
Note on Oral or Otherwise Defective Contracts (244-46).
There are three articles which I should like to mention. The first 

was written by a successful private practitioner, the second by the then- 
Chief of the Court of Claims Section of the Civil Division of the De
partment of Justice.8 These articles, which give the "feel” of the Court 
of Claims from diverse viewpoints, are by Ernest L. Wilkinson (Item 
No. 28) and Saul Richard Gamer (Item No. 16). The last article 
worth specific mention appeared almost a hundred years ago. It was 
written by Philip Phillips and contains an excellent analysis of the 
sources and precedents which led to the establishment of the Court of 
Claims (Item No. 54).9

8 Saul Richard Gamer is now a Commissioner of the U.S. Court of Claims.
9 I am indebted to J. S. Ellenberger, Librarian of Covington & Burling, for tracking down 

this publication. It was mentioned by Ellison in a footnote in his excellent article on the 
U.S. Court of Claims (Item No. 23). The only copy in Washington, D.C., is in the Law 
Library of the Library of Congress. Letter From J. S. Ellenberger to Author, May 23, 1966.

This bibliography has been arranged chronologically since that 
method has been tested previously by the author. After the items listed 
in Part I appears a reference index by authors (Part II).

Part I

Materials on the United States Court of Claims

1966

1. Hebert, Contract Litigation, 8 USAF JAG L. Rev. 21 (Jan.-Feb. 
1966).

1965

2. West’s Federal Practice Manual (Volz ed. I960, Supp. 
1965).

3. United States Court of Claims Digest (1950, Supp. 1965).
4. Lane, Certain Rules of the United States Court of Claims in Patent 

Suits, 25 Fed. B.J. 119 (Winter 1965).
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5. Kidd, Patent, Copyright and Trademark Suits Against the Federal 
Government, 25 Fed. B.J. 125 (Winter 1965).

1964

6. Cuneo & Crowell, Parallel Jurisdiction: If the Court of Claims 
Can, Why Not the Administrative Boards?, 33 Fordham L. Rev. 
137 (Dec. 1964).

7. Sigmond, The Court of Claims as a Constitutional Court Can Still 
Assist Congress, 2 Lands Division J. 21 (Jan. 1964).

8. Schultz, Wunderlich Revisited: New Limits on Judicial Review of 
Administrative Determination of Government Contract Disputes, 
29 Law & Contemp. Prob. 115 (Winter'1964).

9. House Comm, on the Judiciary, 88th Cong., 2d Sess., The 
United States Courts—Their Jurisdiction and Work 
(Comm. Print 1964).10

10 This is an authentic and excellent study.

1963
10. Note, The Application of Common Law Contract Principles in the 

Court of Claims: 1950 to Present, 49 Va. L. Rev. 773 (May 1963).
11. Johnson, Court of Claims Decisions in the Field of Military Re

tired Pay, 23 Fed. B.J. 374 (Fall 1963).
12. Jones, Should Uncle Sam Pay—When and Why (rev. ed. 

1963).
13. Seltzer & Ryan, The Court of Claims—Review of Administrative 

Decisions, 5 B.C. Indus. & Com. L. Rev. 103 (Fall 1963).

1962

14. Manual of Pretrial Procedures, Court of Claims (May 
1962) (Foreword by Chief Judge Marvin Jones; prepared by Com
missioners Evans, Hogenson, and Lane; Judge Whitaker as "over
seer”).

1961
15. Brenner, Judicial Review by Money Judgment in the Court of 

Claims, 21 Fed. B.J. 179 (Spring 1961).

1958
16. Gamer, Some Notes on Court of Claims Practice, 2 Government 

Contractor Rev., April 1958, p. 4.
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17. Madden, Aspects of Litigation in the Court of Claims, 25 J.B.A.D.C. 
397 (Aug. 1958).

18. Stern & Brenner, The 1957 Revision of the Rules of the United 
States Court of Claims, 21 F.R.D. 259 (1958).

1957

19- Evans, The United States Court of Claims, 17 Fed. B.J. 85 (April- 
June 1957).

1956

20. Comment, The Court of Claims and the "Effective When Mailed” 
Rule, 8 Stan. L. Rev. 279 (March 1956).

21. Comment, Government Contracts: The Defense of Sovereign Acts, 
8 Stan. L. Rev. 284 (March 1956).

22. Philos, Suits in the Court of Claims Involving Status—A Di
lemma, 16 Fed. B.J. 103 (Jan.-March 1956).

23. Ellison, The United States Court of Claims: Keeper of the Na
tion’s Conscience for One Hundred Years, 24 Geo. Wash. L. 
Rev. 251 (Jan. 1956).

1955

24. Bennett, United States Court of Claims—100 Years Old February 
1955, 2 Fed. Bar News 194 (March 1955).

25. Note, The Constitutional Status of the Court of Claims, 68 Harv. 
L. Rev. 527 (Jan. 1955).
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1317 U.S. 424 (1943).
2 See Comment, The Federal Witness Immunity Acts in Theory and Practice: Treading 

the Constitutional Tightrope, 72 Yale L.J. 1568, 1595-98 (1963).

Recent developments in the law of witness immunity have made 
apparent the need for legislative reform to lessen the rapidly increasing 
possibility that persons called as witnesses in governmental investigations 
will inadvertently be granted immunity from criminal prosecution. In
advertent immunity grants are chiefly—though not exclusively—the 
product of “automatic” immunity statutes. Such statutes do not by their 
terms require a witness to "claim” his fifth amendment privilege but, 
under the doctrine of United States v. Monia,1 permit immunity to attach 
even without such a claim. Criminal prosecutions have sometimes been 
frustrated because witnesses have been subpoenaed before grand juries 
and investigative agencies by persons unaware that the investigations in 
question were governed by automatic immunity statutes or that the testi
mony sought was incriminating.

In recent years, the magnitude of the problem has been appreciably 
heightened by a line of cases dealing with the types of "proceedings” 
which cause the various automatic immunity statutes to be operative. 
Essentially, the danger now is that a government official may conduct 
an investigation of a matter to which in his judgment no immunity act 
is applicable, but because of its subject matter or for some other reason, 
a court may later find that the inquiry was a proceeding under a certain 
immunity act, thereby leading unintentionally to an immunity bath for 
witnesses who testified under subpoena in connection with it.2

Some of the recent decisions demonstrate well the intricate nature of 
the problem. Perhaps the leading case in the area is United States v. 
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Niarchos? where Judge Youngdahl announced an "objective subject 
matter” test3 4 to be employed in determining whether an investigation 
falls within the ambit of an immunity statute. Defendant was under 
indictment for violating two provisions of the Shipping Act, one requir
ing approval of the Maritime Commission in order to transfer United 
States-registered vessels to noncitizens,5 6 7 and the other making it a crime 
knowingly to make false statements to the Commission in order to ob
tain such approval? He was then called to testify, with respect to false 
claims made in connection with the transfer of surplus vessels, before a 
grand jury investigating possible violations of 18 U.S.C. § 1001, which 
prohibits willful falsification "in any matter within the jurisdiction of 
any department or agency of the United States,”' and was ultimately 
indicted under that section. After so testifying, defendant moved to dis
miss the Shipping Act indictment, claiming that the section 1001 investi
gation was, in effect, a proceeding growing out of the Shipping Act, 
thereby calling into play that act’s automatic immunity provisions. Judge 
Youngdahl sustained the defendant’s contention, and ruled that since the 
defendant testified at the section 1001 inquiry to matters which could 
tend to incriminate him under the Shipping Act by forming "links in 
the chain” of evidence against him, the immunity provisions of that act 
dictated the dismissal of the Shipping Act indictment.8

3 125 F. Supp. 214 (D.D.C. 1954).
< Id. at 222.
5 Shipping Act of 1916, § 9, 39 Stat. 730, as amended, 46 U.S.C. § 808 (Supp. I, 1965).
6 Shipping Act of 1916, § 41, added by 40 Stat. 902 (1918), as amended, 46 U.S.C. § 

839 (1964).
7 18 U.S.C. § 1001 (1964).
8 Since a valid immunity statute confers immunity not only with respect to the violation 

under investigation, but to all violations disclosed by a witness’ compelled testimony, Brown 
v. United States, 359 U.S. 41, 46-47 (1959), it would be logical to assume that the scope of 
immunity conferred in Niarchos should have extended as well to the § 1001 indictment. 
See United States v. Onassis, 125 F. Supp. 190 (D.D.C. 1954) (Youngdahl, J.).

9 125 F. Supp. at 224.

The Niarchos court held the section 1001 inquiry to be a proceeding 
under the Shipping Act despite the facts that the government attorney 
produced his letter of grand-jury authorization which made reference 
only to conspiracy and section 1001 and signed an affidavit stating that 
he was concerned not with the Shipping Act but only with section 1001 
—the only substantive offense for which that grand jury indicted the 
defendant. Though the court did not doubt the good faith of the prose
cutor, it held the subjective intentions of the prosecutor cannot be the 
test for judging the applicability of an immunity provision.9 Conceding 
that in the case at hand the investigation may have indicated violations 
of section 1001 more clearly than violations of the Shipping Act, the
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court was nevertheless satisfied that the subject matter of the inquiry 
was closely related to possible violations of the Shipping Act.10

10 Ibid. It is clear that the Niarchos ruling was not limited to instances where a defend
ant under indictment was summoned to appear before a second grand jury. Id. at 219; see 
United States v. Onassis, 125 F. Supp. 190 (D.D.C. 1954).

11 245 F. Supp. 801 (S.D.N.Y. 1965).
12 26 Stat. 209 (1891), as amended, 15 U.S.C. §§ 1-7 (1964).
13 32 Stat. 903 (1903), as amended, 15 U.S.C. §§ 32-33 (1964).
14 245 F. Supp. at 818-19- Actually, Pfizer’s reliance on Niarchos appears misplaced, for 

it seems Pfizer misread Niarchos. The Niarchos court viewed the immunity determination 
as a two-staged analytical process. A court must first look at the "subject matter” of an in
quiry to determine whether an immunity statute is in any respect applicable. If, and only if, 
the court finds the proceeding to be governed by an immunity provision, it must then examine 
the testimony in question and rule whether the compelled testimony actually conferred im
munity by furnishing a link in the chain of incriminating evidence against the particular 
witness-defendant. The Pfizer court improperly held that the subject-matter test is no more 
than a link-in-the-chain test. Such an interpretation seems clearly incorrect because, in de
termining the subject matter of an inquiry, the testimony of witnesses other than the defend
ant, for example, would appear to be relevant but would lack significance as a link in the chain. 
Moreover, the Pfizer test looked only to whether the compelled testimony was incriminating, 
skirting the crucial preliminary question of whether any immunity provision in fact governed 
the investigation in question. Despite Judge Ryan’s pronouncement to the contrary, there
fore, Pfizer is a dangerous extension of the Niarchos rule. It is interesting to note that the 
Pfizer inquiry would in all likelihood have failed the Niarchos subject-matter test had that 
test been properly applied to the Pfizer facts.

Niarchos has been followed and extended, most markedly in the re
cent case of United States v. Charles Pfizer & Co.11 There Judge Ryan 
of the Southern District of New York dismissed that district’s Sherman 
Act12 indictments, for conspiracy to restrain and to monopolize trade in 
certain antibiotics, against defendants who testified under subpoena be
fore a District of Columbia grand jury investigating transgressions of 
the federal bribery and conflict of interest laws. The District of Colum
bia inquiry focused on the claim that a Food and Drug Administration 
official, who was in charge of approving antibiotics, favored the anti
biotics manufactured by those companies which advertised in medical 
journals in which he had a financial interest. The Pfizer defendants 
testified freely—without relying on the fifth amendment—about their 
personal responsibilities within the drug companies and about the pro
cedures they employed in developing and marketing new drugs. They 
then moved the federal court in New York to dismiss the indictments 
against them, arguing that the automatic immunity provisions covering 
the Sherman Act13 applied to the District of Columbia grand jury investi
gation, and that their testimony before that body accordingly immunized 
them from prosecution in the New York antitrust case.

Ostensibly relying in part on Niarchos, Judge Ryan in Pfizer found 
the District of Columbia inquiry to be a proceeding under the Sherman 
Act and upheld the claim of immunity.14 As an indication of the seri
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ousness of the problem, it should be noted that the prosecuting attorney 
who subpoenaed the Pjizer defendants in connection with the District of 
Columbia investigation filed an affidavit stating that no witness was 
summoned to elicit information relating to antitrust matters, that he was 
interested only in the relationship of the FDA official to the drug com
panies and to the medical journals, and that he and others involved in 
the District of Columbia proceeding never contacted members of the 
Justice Department’s Antitrust Division about the case. Moreover, 
whenever during the course of the District of Columbia inquiry the de
fendants mentioned antitrust matters, the Criminal Division prosecutor 
stated he did not want to go into those matters. Further, the Antitrust 
Division filed an affidavit which stated that it was totally unaware of 
the District of Columbia proceedings and that no member of its staff 
had any contact with the Criminal Division with regard to the case.15

™ld. at 809.
16 215 F. Supp. 656 (D. Mass. 1963), rev’d sub nom. United States v. Welden, 377 U.S 

95 (1964).
it 255 F. Supp. 40 (D.N.J. 1965).
18 377 U.S. 95 (1964).
is Id. at 97, 107.
20 255 F. Supp. 40 (D.N.J. 1965).

Other recent cases demonstrating the need for rapid revision of the 
automatic immunity statutes include United States v. H. P. Hood & 
Sons16 * 18 and United States v. Weber.11 In Hood, a federal district court 
held that a congressional committee hearing was a proceeding within 
the meaning of the antitrust immunity provision, and found a corporate 
executive who testified before that committee immune from antitrust 
prosecution. While that decision was reversed by the Supreme Court 
under the name United States v. Welden16 the Court took considerable 
pains to indicate that its reversal was based solely upon a construction 
of the particular immunity provision involved in that case, the language 
of which happened carefully to restrict the statute’s applicability to judi
cial proceedings.19 20 Welden (Hood), therefore, can hardly be taken by 
prosecutors as an assurance that automatic immunity statutes will be 
read narrowly by the courts.

United States v. Weber26 provides further support for the conclusion 
that the courts will not take a limited view of the automatic provisions 
merely to avoid an unintended immunity grant. The defendant was 
visited by investigators of the Bureau of Labor-Management Reports 
who claimed they were looking into the affairs of another individual. 
Eventually, the defendant was subpoenaed by the United States Attorney 
to appear before a grand jury inquiring into the same matters. That
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grand jury returned Labor-Management Reporting and Disclosure Act21 
indictments not only against the other individual but against the de
fendant as well. The defendant moved to dismiss the indictment, alleg
ing that he obtained immunity by virtue of the LMRDA’s automatic 
immunity provision.22 Defendant’s motion was successful despite the 
fact that the act’s immunity provision is by its terms operable only when 
an individual is subpoenaed by the Secretary of Labor, and not when 
the subpoena issues from another law enforcement agency. In reaching 
its conclusion, the Weber court relied on the fact that the act permits the 
Secretary of Labor to delegate investigative authority to other govern
ment agencies and on a written "Memorandum of Understanding” be
tween the Departments of Labor and Justice, whereby the Secretary of 
Labor had delegated to the Department of Justice the investigative re
sponsibility under several sections, including the section of the LMRDA 
under which the defendant was indicted.23

21 73 Stat. 519 (1959) (codified in scattered sections of 29 U.S.C.).
22 Labor-Management Reporting and Disclosure Act of 1959, § 601(b), 73 Stat. 539, 29 

U.S.C. § 521 (1964), incorporating by reference Federal Trade Commission Act, § 9, 38 Stat. 
722 (1914), 15 U.S.C. § 49 (1964).

23 255 F. Supp. at 46-47.
24 Reina v. United States, 364 U.S. 507 (I960); Ullmann v. United States, 350 U.S. 422 

(1956); Adams v. Maryland, 347 U.S. 179 (1954); Brown v. Walker, 161 U.S. 591 (1896).
25B«r cf. United States v. Interborough Delicatessen Dealers Ass’n, 235 F. Supp. 230 

(S.D.N.Y. 1964), 31 Brooklyn L. Rev. 413 (1965). This case suggests that such inadvert
ence on the part of state law enforcement officials would not similarly frustrate a later federal 
prosecution.

The importance of reform in the area of automatic immunity legisla
tion is demonstrated not only by the decisions involving such statutes, 
but also by the general case law in the field of witness immunity. The 
federal immunity statutes currently in force, for example, generally con
fer immunity from state as well as federal prosecution.24 To the extent 
that a federal investigative proceeding can readily, though inadvertently, 
confer immunity, there is the ever-present danger that a federal inquiry 
may unwittingly foreclose the possibility of a state prosecution. The 
magnitude of the danger becomes apparent when it is realized that the 
Niarchos problems apply as well in the federal-state area. A federal 
inquiry which the prosecutor feels is not covered by an immunity statute 
may later be held by a court to have been a proceeding within the mean
ing of an automatic immunity statute, thus affording immunity from 
prosecution for all crimes, state and federal, related to the testimony 
given at the federal inquiry.25 Plainly, the abrasive effect on state- 
federal relations that would inevitably follow from such an immunity 
grant should be sufficient reason for curtailing legislatively the possibility 
of such an occurrence. Legislative amelioration in the federal-state im
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munity area could follow either or both of two approaches. The ap
proach suggested by this article is amendment of the automatic federal 
immunity statutes to reduce inadvertent grants of immunity from both 
federal and state criminal prosecutions.'0 The other is alteration of the 
federal immunity statutes, in conformity with the standard recently an
nounced by the Supreme Court in Murphy v. W aterfront Comm'n," to 
accord a federal witness only a limited immunity in a later state pro
ceeding. Instead of granting the federal witness absolute immunity 
from later state prosecution, the federal statutes could be amended to 
preclude only the use in a later state prosecution of the federally com
pelled testimony and its fruits.26 27 28

26 See text accompanying notes 32-33 infra.
27 378 U.S. 52 (1964).
28 Such a result would appear constitutionally sound. The current status of the law seems 

to be that the jurisdiction compelling the testimony must grant absolute immunity against 
future prosecution in that jurisdiction, but need only grant immunity against the direct and 
indirect use of that testimony in prosecutions in other jurisdictions. See the excellent recent 
analysis in Note, 61 Nw. U.L. Rev. 654 (1966). Compare Murphy v. Waterfront Comm'n, 
378 U.S. 52 (1964), with Stevens v. Marks, 383 U.S. 234 (1966), and. Albertson v. Subversive 
Activities Control Bd., 382 U.S. 70 (1965), and Counselman v. Hitchcock, 142 U.S. 547 
(1892).

22 120 U.S. App. D.C. 392, 347 F.2d 486, cert, dismissed, 382 U.S. 923 (1965), 18 Stan. 
L. Rev. 709 (1966).

30 The Federal Communications Act provision reads in part as follows:
[N]o individual shall be prosecuted or subjected to any penalty or forfeiture for or 
on account of any transaction, matter, or thing concerning which he is compelled, 
after having claimed his privilege against self-incrimination, to testify or produce 
evidence, documentary or otherwise, except that any individual so testifying shall 
not be exempt from prosecution and punishment for perjury committed in so testi
fying.

48 Stat. 1097 (1934), 47 U.S.C. § 409(0 (1964). (Emphasis added.)

One further development in the general law of immunity, which 
pyramids the Niarchos and state-federal problems, is the ruling of the 
District of Columbia Circuit in Frank v. United States29 that a witness 
could in effect "exchange” his previous conviction for self-incriminatory 
testimony given under a claim statute while that conviction was on 
appeal. The defendant was convicted of bugging in violation of the 
Federal Communications Act. After conviction but pending appeal, the 
Government, wanting the defendant to implicate other suspects, sub
poenaed him before a grand jury to answer questions relating to matters 
at his trial. He claimed the fifth amendment privilege against self
incrimination, was granted immunity pursuant to the FCA claim provi
sion,30 and testified. Then, when his appeal was heard, defendant argued 
that his conviction had been mooted and must be set aside. The District 
of Columbia Circuit agreed, ruling that the immunity statutes do not 
permit any penalty to be imposed concerning matters relating to a wit
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ness’ compelled testimony; the court viewed a possible affirmance of 
defendant’s conviction to constitute such a penalty.31

31 120 U.S. App. D.C. at 397, 347 F.2d at 491.
32 See Comment, 72 Yale L.J. 1568, 1598 (1963).
33 In response to the Monia decision the Attorney General in 1943 proposed such a leg

islative revision, and a bill converting the automatic acts to claim acts was introduced as S. 
1048, 78th Cong., 1st Sess. (1943), but was never reported from committee. See Comment, 
72 Yale L.J. 1568, 1590 n.105 (1963).

A logical extension of Frank would preclude any punishment after 
a witness has been compelled to testify even though the witness’ case 
is not pending appeal, for if affirming a conviction constitutes a penalty, 
so does serving a sentence. Perhaps any criminal conviction relating to 
the compelled testimony could be quashed. If Frank is good law, it will 
of course apply to situations where a witness is compelled to testify by 
virtue of an automatic statute, and that in turn will raise the Niarchos 
problem. A convicted witness may be subpoenaed to testify in a pro
ceeding which on its face seems not to fall within an immunity statute, 
but that witness may later be successful in an action to quash his con
viction and sentence should he convince a court that the inquiry was in 
fact governed by an automatic immunity provision. Similarly, Frank 
raises state-federal problems, for had the witness been under state con
finement when called to testify in the federal inquiry, it would seem that 
his state conviction would be vulnerable to attack.

From the material thus far discussed, one conclusion seems inescapa
ble: No amount of caution exercised by the prosecutor can at this stage 
provide adequate protection against unintended grants of immunity. But 
the judiciary is not to blame, for with a few possible exceptions, 
the cases examined above seem reasonable. The legislature is the insti
tution at fault. That body authored the automatic immunity statutes 
and Congress must now rectify the situation.32 It is clear that the prob
lem of unintended immunity grants is manageable in practice under 
those statutes which make assertion of the fifth amendment privilege a 
prerequisite to the attachment of immunity. Where a claim of privilege 
is a precondition to receiving immunity, a witness’ claim will operate to 
put the prosecutor on guard, and if he does not desire to extend immu
nity to the witness, he will accept the claim of privilege and forego 
further questioning with regard to the incriminatory subject matter. The 
time for congressional action to convert all immunity-bath statutes to 
claim statutes is long overdue.33 Since these problems can be appre
ciably reduced thereby, it is hoped that the Congress will soon act to 
insure that important state and federal prosecutions will be less vulner
able to inadvertent and needless frustration.
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NOTES

TEXAS GULF SULPHUR AND THE DUTY OF
DISCLOSURE, ANOTHER VIEW*

• Student-written material in this law journal represents the combined efforts of many 
members of the editorial staff and is therefore, as a matter of journal policy, published with
out a signature. One of the two student editors given initial responsibility for the prepara
tion of this Note has been employed by the Securities and Exchange Commission since August 
1966 as a law clerk in the Division of Corporation Finance. Although he has done no work 
for the Commission either on the Texas Gulf Sulphur case specifically or in the administra
tion of the antifraud provisions of the securities laws generally, the Commission advised us 
of its view, and we agree that, in the light of the pending litigation, disclosure of this em
ployment is appropriate. Neither the other student editor assigned to drafting this Note nor 
any of the many other members of the staff who have participated in its revision, however, 
are in any way associated with the Commission.

Normally, the Securities and Exchange Commission, as a matter of policy, requires a 
general disclaimer of responsibility for the private publications of its employees. Because 
the Texas Gulf case, however, is now pending before the United States Court of Appeals for 
the Second Circuit, the Commission has requested that it specifically be pointed out that this 
Note includes views contrary to those held by the Commission, as stated in its briefs and other 
papers filed with the courts.

1 In 1965, there were approximately 21 million shareholders in the United States, an 
increase of 15 million since 1952. The market value of the stocks listed on the New York 
Stock Exchange in 1965 was 537 billion dollars; the figure was only 120 billion dollars in 
1952. Address by Philip A. Loomis, Jr., General Counsel of the Securities and Exchange 
Commission, Fifth Annual Corporate Counsel Institute, Oct. 14, 1966, p. 3.

2 The Committee on Interstate and Foreign Commerce, reporting the first version of the 
Securities Exchange Act, stated:

A renewal of investors’ confidence in the exchange markets can be effected only 
by a clearer recognition upon the part of the corporate managers of companies whose 
securities are publicly held of their responsibilities as trustees for their corporations. 
Men charged with the administration of other people’s money must not use inside 
information for their own advantage.

H.R. Rep. No. 1383, 73d Cong., 2d Sess. 13 (1934).
The most serious abuses in securities transactions have stemmed from trading where, as 

a matter of course, the corporate insider misrepresented or failed to disclose material facts. 
Comment, The Prospects for Rule X-10B-5: An Emerging Remedy for Defrauded Investors, 
59 Yale L.J. 1120-21 (1950).

A moment’s reflection on the number of shareholders in the country 
and the size of their investments* 1 is sufficient to indicate how important 
investor confidence in the market is to the economy. Such confidence 
is not likely to flourish where there is not full disclosure of important 
corporate developments, or worse, where there is intentional suppression 
of such news to facilitate improper insider trading.2 The courts have 
been occupied with determining what duty of disclosure an insider who 
trades owes to a shareholder. Gradually the concept of a duty not to 
remain silent when possessing knowledge of material facts has developed 
—a concept which is still evolving.

Early common law provided a basis for holding an insider liable for 

664
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profit obtained by affirmative misrepresentation in the purchase or sale 
of securities.3 But whether there is an affirmative duty upon insiders to 
disclose all material information to the trader on the other side of the 
transaction is not so clear. The recognition of such a duty inevitably 
raises many questions: To whom is such a duty owed? By whom is 
it owed? What are corporate facts, and when do they become material! 
What is the extent of the liability which attaches when a duty of dis
closure is breached? In short, if a trading shareholder is injured be
cause an insider or his tippee withheld material information, who pays 
what to whom, and how much?

3 See Southwestern R.R. v. Papot, 67 Ga. 675 (1881) (corporation property misrepre
sented as free from incumbrances); Miller v. Barber, 66 N.Y. 558 (1876) (corporation mis
represented as owning patent of great value); Morgan v. Skiddy, 62 N.Y. 319 (1875) (loca
tion and state of development of mine misrepresented).

4 48 Stat. 74, as amended, 15 U.S.C. §§ 77a-aa (1964).
5 48 Stat. 881, as amended, 15 U.S.C. §§ 78a-jj (1964), as amended, 15 U.S.C. § 77f 

(Supp. I, 1965).
6 48 Stat. 891, 15 U.S.C. § 78j(b) (1964). The section states:

It shall be unlawful for any person, directly or indirectly, by the use of any means 
or instrumentality of interstate commerce or of the mails, or of any facility of any 
national securities exchange—

(b) To use or employ, in connection with the purchase or sale of any secur
ity registered on a national securities exchange or any security not so registered, 
any manipulative or deceptive device or contrivance in contravention of such 
rules and regulations as the Commission may prescribe as necessary or appro
priate in the public interest or for the protection of investors.

i 17 C.F.R. § 240.10b-5 (1966):
It shall be unlawful for any person, directly or indirectly, by the use of any means 

or instrumentality of interstate commerce, or of the mails or of any facility of any 
national security exchange,

(1) To employ any device, scheme, or artifice to defraud,
(2) To make any untrue statement of a material fact or to omit to state 

a material fact necessary in order to make the statements made, in the light of 
the circumstances under which they were made, not misleading, or

(3) To engage in any act, practice, or course of business which operates 
or would operate as a fraud or deceit upon any person,

in connection with the purchase or sale of any security.
s Securities Act of 1933, §§ 11, 17, 48 Stat. 82, 84, 15 U.S.C. §§ 77k, q (1964); Securities 

Exchange Act of 1934, § § 9,18, 48 Stat. 889,897,15 U.S.C. §§ 78i, r (1964).

Common-law concepts of liability no longer provide the answers to 
these questions. Since the enactment of the Securities Act of 19334 
and the Securities Exchange Act of 1934,5 most defrauded shareholders 
look to federal law for their rights and remedies. The purpose of this 
Note is to discuss the recent developments in shareholder protection 
against insider overreaching. While the common-law doctrines formu
lated to expand shareholder protection are considered, the emphasis of 
the discussion will be on Section 10(b) of the Securities Exchange Act 
of 1934,6 * and on the Securities and Exchange Commission’s Rule 10b-5,‘ 
promulgated thereunder. Although other sections of both the 1933 and 
the 1934 acts deal with deception relating to securities transactions,8
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none have the open-endedness of rule 1 Ob-5.9 The broad language of 
section 10(b) has allowed courts to systematically reduce the elements 
an injured plaintiff must establish for recovery, and to thwart ingenious 
devices designed to circumvent both the letter and the spirit of the act.10 * 
The current status of rule 10b-5 protection is discussed in light of the 
recent decision in SEC v. Texas Gulf Sulphur Co. (TGS),U and a fur
ther extension of shareholder protection is proposed.

9 See Munter, Section 16(b) of the Securities Exchange Act of 1934: An Alternative to 
"Burning Down the Barn in Order To Kill the Rats”, 52 CORNELL L.Q. 69, 72 (1966).

10 "These anti-fraud provisions [section 10b and rule 10b-5] are not intended as a speci
fication of particular acts or practices which constitute fraud, but rather are designed to en
compass the infinite variety of devices by which undue advantage may be taken of investors 
and others.” Cady, Roberts & Co., 40 S.E.C. 907, 911 (1961).

n 258 F. Supp. 262 (S.D.N.Y. 1966).
12 See Note, Duty of Corporate Officers and Directors Who Purchase Stock from Their 

Shareholders, 5 SYRACUSE L. Rev. 71 (1953), and authorities cited therein.
13 Carpenter v. Danforth, 52 Barb. 581 (N.Y. Sup. Ct. 1868). Plaintiff-vendor sought 

rescission of a sale of her stock to defendant, who was a director of the engraving company 
whose stock was sold. The director knew, and did not disclose, that the company had con
tracted to perform services for the United States at a rate which, if approved by the Govern
ment, would yield a large corporate profit. The rate proposed by the corporation was ap
proved two months after the sale. Relief was denied on the ground that defendant owed 
plaintiff no duty of disclosure in her individual capacity as shareholder.

14 Shaw v. Cole Mfg. Co., 132 Tenn. 210, 177 S.W. 479 (1915). The court stated that 
"while directors occupy a trust relation to the corporation which they direct, their duty does 
not apply to the stockholder .. . ." Id. at 212, 177 S.W. at 480. See also Blabon v. Hay, 269 
Mass. 401, 407, 169 N.E. 268, 270-71 (1929); Schuur v. Berry, 285 Mich. 654, 281 N.W. 
393 (1938); Walsh v. Goulden, 130 Mich. 531, 90 N.W. 406 (1902).

15 See Arthur v. Griswold, 55 N.Y. 400, 410 (1874), appeal dismissed, 60 N.Y. 143
(1875). To establish deceit at common law, a plaintiff had to establish a false representation 
of a material fact, made with knowledge of its falsity (scienter) with intent to induce plaintiff 
to rely thereon, plaintiff’s reliance, causing plaintiff actual harm. PROSSER, Torts 700 (3d 
ed. 1964). At common law, therefore, mere passive nondisclosure was not actionable, even

Historical Development
THE COMMON-LAW RULE

Absent a statute, most courts have agreed that before an obligation 
to disclose facts affecting the value of the corporation’s stock is imposed 
on insiders, some fiduciary duty between the insider and the shareholder 
with whom he deals must be established.12 Thus, early American com
mon law required no affirmative duty of disclosure, penalizing only 
actual misrepresentations or silence which rendered what was disclosed 
misleading.13 The theory was that insiders owed a duty only to the 
shareholders collectively as the corporation; in dealing with an individual 
shareholder, no fiduciary duty existed.14 Since liability could not be 
based upon a breach of fiduciary duty, the injured shareholder was re
quired to establish the elements of common-law deceit if he wished to 
recover15—no easy task. This rule produced harsh results in many cases,16 
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and gave rise to a minority view which saw the insider as a fiduciary 
not only to the shareholders as a class, but to individual shareholders 
as well.* 10 * * * * * * 17 The minority rule was policy-oriented: Insiders are generally 
possessed of information not available to the ordinary shareholder and 
should not deal with him to his detriment unless all he should fairly 
know is disclosed to him.18 19

when material information was withheld, leaving the other party to the transaction unaware 
of the true state of affairs. Cf. RESTATEMENT, TORTS § 550 & comment (1938). Some 
active concealment, some affirmative step to prevent the other party from coming to full 
knowledge was required. Ibid.

10 See Seitz v. Frey, 152 Minn. 170, 188 N.W. 266 (1922) (no relief where managing
officer withheld news of increased earnings); Crowell v. Jackson, 53 N.J.L. 656, 23 Atl. 426
(Ct. Err. & App. 1891) (director who withheld information about favorable role of corporate
property not liable); Connolly v. Shannon, 105 N.J. Eq. 155, 147 Atl. 234 (Ch. 1929), affd
per curiam, 107 N.J. Eq. 180, 151 Atl. 905 (Ct. Err. & App. 1930) (relief denied though 
president and director withheld fact of planned merger).

17 "[TJhe fact that [a director] ... is trustee for all is not to be perverted into holding 
that he is under no obligation to each .... [I] f the fact so known to the director can not be 
published, it does not follow that he may use it to his own advantage, and to the disadvantage 
of one whom he also represents.” Oliver v. Oliver, 118 Ga. 362, 367-68, 45 S.E. 232, 233-34
(1903); accord, Bettendorf v. Bettendorf, 190 Iowa 83, 179 N.W. 444 (1920); Lyon v. Carey,
111 Kan. 470, 206 Pac. 1109 (1922); Stewart v. Harris, 69 Kan. 498, 77 Pac. 277 (1904); 
Sautter v. Fulmer, 258 N.Y. 107, 179 N.E. 310 (1932); Poole v. Camden, 79 W. Va. 310, 
92 S.E. 454 (1916).

18 See Snyder v. Colwell Co-op. Grain Exch., 231 Iowa 1210, 3 N.W.2d 507 (1942) 
(contemplated reorganization might greatly appreciate stock value); Barber v. Martin, 67 
Neb. 445, 93 N.W. 722 (1903) (prospective sale of stock at greater than market value). 
See generally Note, Insider’s Duty To Disclosure [sic] When Purchasing Stock From a Share
holder, 43 IOWA L. Rev. 109, 113 (1957). One case even suggested that the majority rule, 
which raised no duty of disclosure when trading with shareholders, should be confined to 
situations involving close corporations. There the stockholder presumably had access to full 
information by, inter alia, examining the books, and need not have relied on the insider to 
furnish all material information. Dunnett v. Arn, 71 F.2d 912 (10th Cir. 1934). The more 
reasonable minority rule allowed shareholders to recover even if they had not examined cor
poration books. The theory was that there is no duty to discover fraud so long as reliance 
was reasonable. Buckley v. Buckley, 230 Mich. 504,202 N.W. 955 (1925).

19 213 U.S. 419 (1909).

THE "SPECIAL FACTS” EXCEPTION

Later, American common law created the duty to speak where the 
insider was possessed of "special facts.” In Strong v. Repute,™ the de
fendant-insider, a director and general manager of the corporation, who 
owned seventy-five percent of its stock, purchased plaintiff’s stock in the 
corporation. All dealings were conducted through an agent of the de
fendant. Unknown to any shareholder but the defendant, the then near
worthless stock enjoyed a substantial chance of increasing in value be
cause of the probable purchase by the United States of some corporate- 
held lands. Two months later, when the shares were worth ten times 
their purchase price, plaintiff sued for the profit attributable to defend
ant’s nondisclosure. Defendant argued that he had no duty of disclosure
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to plaintiff, an individual shareholder, and that recovery could be had 
only for affirmative misrepresentation.20 The court held that even 
though a fiduciary relation may not exist between insider and individual 
shareholder in every securities transaction, it does exist when the insider
trader is in possession of "special facts.”21

20 Id. at 428.
21 Id. at 431.
22 See, e.g., Fox v. Cosgriff, 66 Idaho 371, 159 P.2d 224 (1945); Agatucci v. Corradi, 

327 Ill. App. 153, 63 N.E.2d 630 (1945); Saville v. Sweet, 234 App. Div. 236, 254 N.Y. 
Supp. 768 (1932), aff’d mem., 262 N.Y. 567, 188 N.E. 67 (1933); Nichol v. Sensenbrenner, 
220 Wis. 165, 263 N.W. 650 (1936).

23 While holding that the existence of "special facts” raised a duty of disclosure, Strong 
v. Repide did not spell out what corporate developments might properly be called "special 
facts.” This lack of specificity gave rise to a wide divergence of opinion about how special 
"special facts” had to be. One court went so far as to require disclosure of all facts which 
might affect the value of the stock. Buckley v. Buckley, 230 Mich. 504, 202 N.W. 955 (1925). 
Another thought it sufficient if the insider truthfully portrayed the present financial condition 
of the corporation. Hotchkiss v. Fischer, 136 Kan. 530, 16 P.2d 531 (1932). Many of the 
problems presented by the “special facts” exception are still present in its modern-day de
scendent, materiality. See notes 42-45 infra and accompanying text.

24 E.g., Goodwin v. Agassiz, 283 Mass. 358, 186 N.E. 659 (1933). The facts of this case 
are quite similar to those of TGS. A corporation had good reason to believe from a geolo
gist’s report that there were extensive copper deposits in the area in which the corporation 
owned land. The officers and directors of the corporation kept the report secret so they 
could secure options to purchase neighboring land. Meanwhile, they purchased stock from 
the plaintiff, who sought an accounting for profits, rescission, or redelivery of the shares. All 
relief was denied, and the court applied the caveat emptor philosophy of pre-Strong v. Repide 
days: "Law in its sanctions is not coextensive with morality.” Id. at 363, 186 N.E. at 661.

25 Even with the "special facts” doctrine, it was a rare plaintiff who recovered in a suit 
arising out of transactions with insiders. Comment, The Prospects for Rule X-10B-5: An 
Emerging Remedy for Defrauded Investors, 59 YALB L.J. 1120, 1123-26 (1950). More
over, the courts, by distinguishing facts, were able to sidestep stare decisis and retrogress to 
the caveat emptor rule of Carpenter v. Danforth, 52 Barb. 581 (N.Y. Sup. Ct. 1868); see 
note 13 supra. E.g., Fischer v. Guaranty Trust Co., 259 App. Div. 176, 18 N.Y.S.2d 328 
(1940), aff’d mem., 285 N.Y. 679, 34 N.E.2d 379 (1941). In Fischer a shareholder sold 
her stock to directors, who failed to disclose the discovery of new oil wells which greatly ap
preciated the stock’s value. At trial, a jury found no fraud. The appellate division affirmed, 
with the statement that, since there was no actual misrepresentation, no duty of disclosure was 
breached.

Insiders were thus no longer free to withhold any information they 
desired and yet remain free from liability so long as what little they 
said was truthful. Strong v. Repide was quickly followed by other 
courts,22 but the "special facts” exception was insufficient protection for 
the shareholder because of the difficulty of predicting its applicability.23 
Its vague standard allowed regressive courts to "distinguish” it as inap
plicable to the case before them.24

FEDERAL STATUTES

The common law, then, was neither swift enough nor definitive 
enough in providing remedies to defrauded shareholders to long stand 
as a shareholder’s sole basis for recovery.25 It was in this context that 
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a noted commentary decried the law’s reticence to deal realistically with 
the harm caused by insider failure to disclose,26 but mollified its criticism 
with the observation that the law could "do [no] . . . more than make 
effective the conclusions of the community.”2' If there had been no 
popular awareness that effective shareholder protection demanded across- 
the-board regulation of securities transactions, the 1929 market crash at 
least made clear the need for federal legislation to curb abuses in securi
ties trading.28 The results of such awareness were the Securities Act of 
193329 and the Securities Exchange Act of 1934.30

26 Berle & Means, The Modern Corporation and Private Property 331 (1932).
* Ibid.
28 78 CONG. Rec. 7862 (1934) (remarks of Rep. Lea). See generally Douglas & Bates, 

The Federal Securities Act of 1933, 43 Yale L.J. 171 (1933); Loomis, The Securities Ex
change Act of 1934 and the Investment Advisers Act of 1940, 28 Geo. Wash. L. Rev. 214 
(1959). The Supreme Court has stated: "A fundamental purpose, common to these [federal 
securities] statutes, was to substitute a philosophy of full disclosure for the philosophy of 
caveat emptor and thus to achieve a high standard of business ethics in the securities industry.” 
SEC v. Capital Gains Research Bureau, Inc., 375 U.S. 180, 186 (1963).

29 48 Stat. 74, as amended, 15 U.S.C. §§ 77a-aa (1964).
30 48 Stat. 881, as amended, 15 U.S.C. §§ 78a-jj (1964), as amended, 15 U.S.C. § 77f 

(Supp. I, 1965).
31 Some effort, largely unsuccessful, was made to control this problem by prosecution 

under the mail fraud statute. 18 U.S.C. § 371 (1964).
32 Securities Act of 1933, § 17(a), 48 Stat. 84,15 U.S.C. § 77(q) (1964):
It shall be unlawful for any person in the offer or sale of any securities by the use 
of any means or instruments of transportation or communication in interstate com
merce or by the use of the mails, directly or indirectly—

(1) to employ any device, scheme, or artifice to defraud, or . . .
(3) to engage in any transaction, practice, or course of business which oper
ates or would operate as a fraud or deceit upon the purchaser.

33 3 Loss, Securities Regulation 1424 (2d ed. 1961).
34 Jennings & Marsh, Cases on Securities Regulation 777 (1963). Prior to rule 

10b-5, there existed no general federal protection for a person fraudulently induced to sell 
his securities. Ibid.-, Comment, The Prospects for Rule X-10B-5: An Emerging Remedy for 
Defrauded Investors, 59 Yale L.J. 1120, 1121 (1950). Those protections which did exist 
were circumscribed with various defenses and short statutes of limitation. Id. at 1126-27.

35 The lack of specificity in the language of the section was apparently designed to avoid 
loopholes. One administrative spokesman, Thomas G. Corcoran, relating the purpose of the 
section to members of the House of Representatives, said: "Subsection (c) says, 'Thou shalt 

Before the Securities Act, the federal government had no effective 
weapon against securities frauds.31 The 1933 act, while it contained a 
general antifraud section, only dealt with fraud or misrepresentation in 
the offer or sale of securities.32 Though the section was arguably appli
cable to protect defrauded vendors, the SEC never sought to apply it 
except on behalf of defrauded purchasers.33 The Securities Exchange 
Act of 1934 added another antifraud weapon in section 10(b), which, 
together with rule 10b-5, has formed the basis of the present structure 
of shareholder protection.34 The broad wording of section 10(b) was de
signedly a catchall against overreaching,35 and courts have so applied 
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it,36 37 38 quickly evidencing a willingness to interpret both the section and 
rule liberally. For instance, courts have acknowledged a private right 
of action for the breach of section 10(b),37 even though the statute did 
not specifically provide for it, and even though Congress employed ex
press language elsewhere in securities legislation when it meant to estab
lish such a right.38 More importantly, section 10(b) and rule 10b-5 
were not interpreted as mere codifications of the common-law elements 
of deceit.39 Consequently, nondisclosure of material information, at 

not devise any other cunning devices.’ ” Hearings on H.R. 7852 Before the House Com
mittee on Interstate & Foreign Commerce, 73d Cong., 2d Sess. 115 (1934).

36 One court recently stated:
The investor’s protection is the paramount consideration of much of the federal se
curities legislation and, in particular, of the 1934 Act .... [A] statute with a broad 
and remedial purpose such as the Securities Exchange Act of 1934 should not easily 
be rendered impotent to deal with new and unique situations within the scope of 
the evils intended to be eliminated. In the absence of a clear legislative expression to 
the contrary, the statute must be flexibly applied so as to implement its policies and 
purposes.

Brennan v. Midwestern United Life Ins. Co., CCH Fed. Sec. L. Rep. 3 91817, at 95798 
(N.D. Ind. Oct. 5, 1966).

37 The first case establishing a private right of action for breach of section 10(b) and 
rule 10b-5 was Kardon v. National Gypsum Co., 69 F. Supp. 512 (ED. Pa. 1946). That 
court rejected the argument that had Congress intended a private right of action it would 
have said so in as many words, as it had in other sections of the statute. See note 38 infra. 
The right was based upon the theory that violation of a protective statute is a tort against 
the one protected, and gives rise to a cause of action on his part. The Kardon rule has been 
universally followed. See, e.g., Ellis v. Carter, 291 F.2d 270 (9th Cir. 1961); Fratt v. Robin
son, 203 F.2d 627 (9th Cir. 1953); Fischman v. Raytheon Mfg. Co., 188 F.2d 783 (2d Cir. 
1951); Speed v. Transamerica Corp., 99 F. Supp. 808 (D. Del. 1951), aff’d, 235 F.2d 369 
(3d Cir. 1956); Osborne v. Mallory, 86 F. Supp. 869 (S.D.N.Y. 1949); Speed v. Trans
america Corp., 71 F. Supp. 457 (D. Del. 1947). For criticism of this finding of an implied 
right of action see Ellis v. Carter, supra-, Ruder, Civil Liability Under Rule 10b-5: Judicial 
Revision of Legislative Intent?, 57 Nw. U.L. Rev. 627 (1963).

38 Where private rights of action were elsewhere specified by Congress, the civil liability 
attaching was carefully spelled out. See Securities Act of 1933, §§ 11, 12, 13, 15, 48 Stat. 
82, as amended, 15 U.S.C. §§ 77k, I, m, o (1964); Securities Exchange Act of 1934, §§ 9, 
16, 18, 48 Stat. 889, 896, 897, 15 U.S.C. §§ 78i, p, r (1964).

39 E.g., SEC v. Capital Gains Research Bureau, Inc., 375 U.S. 180 (1963). The Supreme 
Court there reversed a district court holding, 191 F. Supp. 897 (S.D.N.Y. 1961), aff’d, 306 
F.2d 606 (2d Cir. 1962), that no injuction would issue unless the technical requisites of 
fraud were established. The Court stated that the liberalization of the requirements for 
recovery under the old action of deceit was not in derogation of the common law, and that 
the trend away from requiring niceties "finds support in the process by which the courts 
have adapted the common law of fraud to the commercial transactions of our society.” 375 
U.S. at 192. The Tenth Circuit put it succinctly:

It is not necessary to allege or prove common law fraud to make out a case under the 
statute and rule. It is only necessary to prove one of the prohibited actions such as 
the material misstatement of fact or the omission to state a material fact.

Stevens v. Vowell, 343 F.2d 374, 379 (10th Cir. 1965); accord, Hooper v. Mountain States 
Sec. Corp., 282 F.2d 195, 201 (5th Cir. I960), cert, denied, 365 U.S. 814 (1961); Speed v. 
Transamerica Corp., 99 F. Supp. 808 (D. Del. 1951), aff’d, 235 F.2d 369 (3d Cir. 1956) 
(10b-5 suit allowed after common-law deceit action barred); Geller v. Transamerica Corp., 
53 F. Supp. 625 (D. Del. 1943), aff’d per curiam, 151 F.2d 534 (3d Cir. 1945).



1967] Texas Gulf Sulphur 671

least where nondisclosure amounted to deception, became actionable.40 
It has even been hinted that an insider has some affirmative duty to 
discover what facts in his possession might be material in order to insure 
their disclosure41—certainly an extension of the common law.

40 Norris & Hirshberg, Inc. v. SEC, 85 U.S. App. D.C. 268, 177 F.2d 228 (1949); 
Charles Hughes & Co. v. SEC, 139 F.2d 434 (2d Cir. 1943), cert, denied, 321 U.S. 786 
(1944); Archer v. SEC, 133 F.2d 795 (8th Cir.), cert, denied, 319 U.S. 767 (1943); Cochran 
v. Channing Corp., 211 F. Supp. 239 (S.D.N.Y. 1962); Texas Continental Life Ins. Co. v. 
Bankers Bond Co., 187 F. Supp. 14 (W.D. Ky. I960), rev’d sub nom. Texas Continental 
Life Ins. Co. v. Dunne, 307 F.2d 242 (6th Cir. 1962); Northern Trust Co. v. Essaness The
atres Corp., 103 F. Supp. 954 (N.D. Ill. 1952); Robinson v. Difford, 92 F. Supp. 145 (E.D. 
Pa. 1950); Speed v. Transamerica Corp., 99 F. Supp. 808 (D. Del. 1951) (trial on merits), 
aff’d, 235 F.2d 369 (3d Cir. 1956); Kardon v. National Gypsum Co., 73 F. Supp. 798, 
modified, 83 F. Supp. 613 (E.D. Pa. 1947) (trial on merits); Kardon v. National Gypsum 
Co., 69 F. Supp. 512 (E.D. Pa. 1946); see Comment, 32 Texas L. Rev. 197 (1953).

44 See Kohler v. Kohler Co., 319 F.2d 634, 642 (7th Cir. 1963):
The statute and the rule basically call for fair play and abstention on the part of 
the corporate insider from taking unfair advantage of the uninformed outsider or 
minority stockholder. Such a standard requires the insider to exercise reasonable and 
due diligence not only in ascertaining what is material as of the time of the transac
tion but in disclosing fully those material facts about which the outsider is presumably 
uninformed and which would, in reasonable anticipation, affect his judgment.

(Emphasis added.) Cf. Berko v. SEC, 316 F.2d 137 (2d Cir. 1963). See also Comment, 
The Prospects for Rule X-10B-5: An Emerging Remedy for Defrauded Investors, 59 Yale 
L.J. 1120, 1148-49 (1950). There it is suggested that an insider, in addition to having a duty 
to disclose, has a duty to inquire whether any information in his possession is inside informa
tion. If it is, and the corporation does not want it divulged, the insider is thus precluded 
from trading. The Comment further suggests that there be a rebuttable presumption that 
if inside information existed when the insider traded, he knew of it Ibid. How diligent 
the insider’s inquiry must be before he trades is unclear, as is the duty of a broker to discern 
whether an insider-client is trading upon nondisclosed inside information. 3 Loss, SECURI
TIES Regulation 1465-66 (2d ed. 1961).

42 Rogen v. Ilikon Corp., CCH Fed. Sec. L. Rep. J 91699 (1st Cir. June 2, 1966); List 
v. Fashion Park, Inc., 340 F.2d 457 (2d Cir.), cert, denied, 382 U.S. 811 (1965); SEC v. Texas 
Gulf Sulphur Co., 258 F. Supp. 262 (S.D.N.Y. 1966); Speed v. Transamerica Corp., 99 F. 
Supp. 808 (D. Del. 1951), aff’d, 235 F.2d 369 (3d Cir. 1956); Kardon v. National Gypsum 
Co., 73 F. Supp. 798, modified, 83 F. Supp. 613 (E.D. Pa. 1947); Ward La France Truck 
Corp., 13 S.E.C. 373 (1943). For the common-law elements of deceit see note 15 supra.

43 Rogen v. Ilikon Corp., supra note 42, S 95572, quoting Restatement, Torts § 
538(2)(a) (1938).

44 Kohler v. Kohler Co., 319 F.2d 634, 642 (7th Cir. 1962); accord, Hafner v. Forest 

Despite such changes, the provisions retained as requisites to recovery 
certain elements of the common-law action of deceit, for example, that 
the information withheld be material.42 43 And some courts have used 
the common-law test to determine the materiality of representations or 
omissions in rule 10b-5 suits: a fact is material if "a reasonable man 
would attach importance [to it] . . . in determining his choice of action 
in the transaction in question.”48 Other courts have used a test more 
particularly tailored to the securities-transaction setting in which the 
statute and rule operate: a fact is material "which in reasonable and 
objective contemplation might affect the value of the corporation’s stock 
or securities.”44 Regardless of their verbal formulation of the materiality
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test, courts have refused to be constricted by any a priori definition, and 
have held that information was material and should have been disclosed 
whenever, in their view, the equities of the situation so required.45

Labs., Inc., 345 F.2d 167, 168 (2d Cir. 1965); List v. Fashion Park, Inc., 340 F.2d 457, 462 
(2d Cir.), cert, denied, 382 U.S. 811 (1965).

It has been suggested that the subjective test of effect on market price and the more objec
tive one of effect on actual value be combined by requiring that to be material, information 
must have a foreseeable effect. The proposed test was: "[A] material fact is any piece of 
information having fairly predictable results either on the value of the securities or on the 
outsider’s estimate of that value.” Comment, The Prospects for Rule X-10B-5: An Emerging 
Remedy for Defrauded Investors, 59 Yale L.J. 1120, 1145 (1950).

45 See Taylor v. Janigan, 212 F. Supp. 794 (D. Mass. 1962), modified, 344 F.2d 781 
(1st Cir.), cert, denied, 382 U.S. 879 (1965) (potential profitability of failing business); 
Cochran v. Channing Corp., 211 F. Supp. 239 (S.D.N.Y. 1962) (identity of purchaser); Speed 
v. Transamerica Corp., 99 F. Supp. 808 (D. Del. 1951), aff’d, 235 F.2d 369 (3d Cir. 1956) 
(deceptive inventory evaluation and nondisclosure of improved earnings); Osborne v. Mallory, 
86 F. Supp. 869 (S.D.N.Y. 1949) (nondisclosure of failure to file registration statement); 
SEC v. Raymond, Bliss, Inc., 4 S.E.C. Jud. Dec. 834 (D. Mass. 1946) (failure of dealer to 
disclose insolvency); Van Alstyne, Noel & Co., 34 S.E.C. 593 (1953) (estimated value of is
suer’s property); Arleen W. Hughes, 27 S.E.C. 629 (1948), aff’d, 174 F.2d 969 (2d Cir. 1949) 
(market price of securities higher than that asked by broker). But see Joseph v. Farnsworth 
Radio & Television Corp., 99 F. Supp. 701 (S.D.N.Y. 1951), aff’d per curiam, 198 F.2d 883 
(2d Cir. 1952) (selling stock while concealing shaky condition of corporation not violative 
of rule 10b-5). For a discussion of the implications of TGS on materiality see notes 100-19 
infra and accompanying text.

46 See Rogen v. Ilikon Corp., CCH Fed. Sec. L. Rep. 5 91699 (1st Cir. June 2, 1966); 
Janigan v. Taylor, 344 F.2d 781 (1st Cir.), cert, denied, 382 U.S. 879 (1965); List v. Fashion 
Park, Inc., 340 F.2d 457 (2d Cir.), cert, denied, 382 U.S. 811 (1965); Kohler v. Kohler Co., 
208 F. Supp. 808 (E.D. Wis. 1962), aff’d, 319 F.2d 634 (7th Cir. 1963); cf. Stevens v. Vowell, 
343 F.2d 374 (10th Cir. 1965); Parker v. Baltimore Paint & Chem. Corp., 244 F. Supp. 267 
(D. Colo. 1965).

47 A classic example of fraudulent nondisclosure where recovery was denied on die ground 
of no reliance is furnished by List v. Fashion Park, Inc., supra note 46. In Lwi, plaintiff 
shareholder brought a private 10b-5 action to recover profits he lost in the sale of his stock 
to a director. Fashion Park had been in financial difficulty, and its board had resolved 
either to sell to or to merge with an interested buyer. A director of Fashion Park bought 
the plaintiffs 5,100 shares at market price ($18 per share), without disclosing either his iden
tity as a director or the corporate plans to sell or merge. A merger later occurred, and all 
Fashion Park shareholders were offered $50 per share for their stock. The court denied re
covery because it found that, quite apart from the nondisclosure, plaintiff would have sold 
his stock at the price offered. Plaintiff was an experienced and successful investor, had 
solicited the sale of his stock through his broker, and had instructed his broker to sell at a 
price which would net him $18 per share. The court analogized reliance to cause-in-fact 
and stated:

Assuredly, to abandon the requirement of reliance would be to facilitate outsiders’ 
proof of insiders’ fraud, and to that extent the interpretation [that reliance is unneces
sary] . . . might advance the purposes of Rule 10b-5. But this strikes us as an in-

Just as courts have not dispensed with the materiality requirement, 
so too they have generally continued to require reliance on the repre
sentations by the plaintiff,46 47 although with no general agreement on 
the meaning of the requirement. One court deemed reliance to be the 
equivalent of cause-in-fact, and stated that to dispense with it as an 
element which plaintiff must prove would be to penalize the defendant 
for a harm he did not cause.4' Such a tendency to require reliance, 
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equating that term with causation, has been applauded as the only sensi
ble basis upon which to posit liability.* 48 Other courts, while requiring 
reliance, have, in effect, rendered it inconsequential by presuming reli
ance from the relation of the dealing parties with no further proof.49 50 51 

Unlike reliance and materiality, other hallmarks of common-law de
ceit have been abandoned. While one court spoke of the need for at 
least "some semblance of privity”60 if the defrauded investor were to 
recover from an overreaching insider, most courts rather quickly rejected 
the necessity for any privity whatever.01 This seems consonant with the 

adequate reason for reading out of the rule so basic an element ... as the principle 
of causation in fact.

Id. at 463.
Other courts have likewise required that the omission of information bear some causal rela

tion to the damage. See Barnett v. Anaconda Co., 238 F. Supp. 766 (S.D.N.Y. 1965); Eagle 
v. Horvath, 241 F. Supp. 341 (S.D.N.Y. 1965). Some commentators, also reading “reliance” 
as “causation,” have suggested that it is unrealistic to impose liability upon directors who 
trade over an exchange and withhold information. The argument is that the shareholder had 
already independently decided to buy or sell, and that the insider’s presence was therefore 
irrelevant. See Daum & Phillips, The Implications of Cady, Roberts, 17 Bus. Law. 939 
(1962); Whitney, Section 10b-5: From Cady, Roberts to Texas Gulf: Matters of Disclosure, 
21 Bus. Law. 193, 201 (1965); Note, Civil Liability Under Section 10B and Rule 10B-5: 
A Suggestion for Replacing the Doctrine of Privity, 74 Yale L.J. 658, 674-79 (1965). One 
author has even stated that the presence of an insider can be an advantage to the outsider 
since the presence of a ready buyer raises the market price of his stock. Whitney, supra at 
201. Others have not agreed, deeming the “effect on market value” test to be perfectly valid. 
See Farmer, Cary, Fleischer & Halleran, Insider Trading in Stocks, 21 Bus. Law. 1009, 1014 
(1965).

48 Painter, Inside Information: Growing Pains for the Development of Federal Corpora
tion Law Under Rule 10b-5, 65 Colum. L. Rev. 1361, 1366-72 (1965). The author lauds 
the Fashion Park decision and suggests that all courts follow its lead in interpreting the 
ambiguous “reliance” to mean causation-in-fact. Painter argues that all shareholders who 
trade implicitly rely that insiders will not withhold material information from them. Thus, 
were reliance solely the criterion, all could recover, irrespective of a previous decision to 
sell, made on a basis which the withheld information, if known, would not have altered. 
None of the cases has espoused this proposition; yet unless some causal nexus between the 
trader’s harm and the insider’s omission is demanded, there is no rational way of deciding 
who should recover.

49 Janigan v. Taylor, 344 F.2d 781, 785-86 (1st Cir.), cert, denied, 382 U.S. 879 (1965). 
One author has suggested that it would be simpler to admit that reliance is no longer a requi
site to recovery than to engage in fictions, as courts have done. Sommer, Rule 10b-5: Notes 
for Legislation, 17 W. Res. L. Rev. 1029, 1043 (1966).

50 Joseph v. Farnsworth Radio & Television Corp., 99 F. Supp. 701, 706 (S.D.N.Y. 
1951), aff’d per curiam, 198 F.2d 883 (2d Cir. 1952); accord, Donovan, Inc. v. Taylor, 136 
F. Supp. 552 (N.D. Cal. 1955). Precisely what would satisfy the requirement of a "sem
blance of privity” (evidently less than privity) was not spelled out in the Joseph case. This 
led one court, disagreeing with Joseph, to state that having a semblance of privity was like 
being a little bit pregnant. Miller v. Bargain City, U.S.A., Inc., 229 F. Supp. 33, 37 (E.D. 
Pa. 1964).

51 Fischman v. Raytheon Mfg. Co., 188 F.2d 783 (2d Cir. 1951); Miller v. Bargain City, 
U.S.A., Inc., 229 F. Supp. 33 (E.D. Pa. 1964); Cooper v. North New Jersey Trust Co., 226 
F. Supp. 972 (S.D.N.Y. 1964); Texas Continental Life Ins. Co. v. Bankers Bond Co., 187 F. 
Supp. 14 (W.D. Ky. I960), rev’d sub mm. Texas Continental Life Ins. Co. v. Dunne, 307 
F.2d 242 (6th Cir. 1962) (privity holding expressly affirmed); Cady, Roberts & Co., 40
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modern judicial tendency to dispose of the privity requirement where it 
would preclude recovery for breach of a protective statute by members 
of the protected class.* 52 Whether section 10(b) dispensed with scienter 
and intent to deceive as elements necessary for recovery is not as clear,53 54 55 
but the better view would seem to be to eliminate the need for scienter. 
This view would best protect the investor from overreaching—purpose
ful or negligent, which is the apparent thrust of section 10(b) and rule 
10b-5.

S.E.C. 907 (1961). But see Cochran v. Channing Corp., 211 F. Supp. 239 (S.D.N.Y. 1962) 
(failure to allege privity not fatal defect in complaint).

Because privity is not needed to make out a private cause of action for breach of rule 
10b-5, which requires only that the deception be "in connection with the purchase or sale 
of any security,” courts have allowed recovery against corporations for publishing misleading 
reports which induced investors to buy or to sell to their detriment. See Bredehoeft v. Cor
nell, 260 F. Supp. 557 (D. Ore. 1966); Freed v. Szabo Food Serv., Ina, CCH Fed. Sec. L. 
Rep. 3 91317 (N.D. Ill. Jan. 14, 1964). While no corporation or insider has ever been 
liable for omission to make material information known so long as he desisted from trading, 
it has been suggested that this is the logical extension of the SEC’s policy in prosecuting 
Texas Gulf. See Farmer, Cary, Fleischer & Halleran, Insider Trading in Stocks, 21 BUS. 
Law. 1009 (1965).

52 See, e.g., Brown v. Bullock, 194 F. Supp. 207, 229-30 (S.D.N.Y.), aff’d, 294 F.2d 415 
(2d Cir. 1961).

53 Some courts state categorically that scienter is not required for recovery. E.g., Kohler 
v. Kohler Co., 208 F. Supp. 808 (E.D. Wis. 1962), aff’d, 319 F.2d 634 (7th Cir. 1963). In 
Kohler the court said that "the only traditional elements of common-law fraud that appear 
to be unnecessary under the statute are scienter—knowledge of the falsity or misleading 
nature of the statement—and fraudulent intent to mislead or misrepresent.” Id. at 823. The 
Seventh Circuit expressly affirmed on the scienter point. 319 F.2d at 637; see Ellis v. Carter, 
291 F.2d 270 (9th Cir. 1961); Texas Continental Life Ins. Co. v. Bankers Bond Co., 187 
F. Supp. 14, 23 (W.D. Ky. I960), rev’d sub non. Texas Continental Life Ins. Co. v. Dunne, 
307 F.2d 242 (6th Cir. 1962); cf. SEC v. Capital Gains Research Bureau, Inc., 375 U.S. 
180, 200 (1963). In the Capital Gains case the Supreme Court did not accept the argument 
that scienter and intent were required to prove a violation of § 206 of the Investment Advisers 
Act of 1940, 54 Stat. 852, as amended, 15 U.S.C. § 80b-6 (1964). This section is identical 
in all material respects to § 10(b) of the Securities Exchange Act. Other courts state with 
equal certainty that § 10(b) does require proof of scienter. Fischman v. Raytheon Mfg. Co., 
188 F.2d 783 (2d Cir. 1951); Parker v. Baltimore Paint & Chem. Corp., 244 F. Supp. 267, 
270 (D. Colo. 1965); Weber v. C. M. P. Corp, 242 F. Supp. 321, 324-25 (S.D.N.Y. 1965); 
Trussell v. United Underwriters, Ltd, 228 F. Supp. 757 (D. Colo. 1964). Professor Loss 
seems to regard some element of scienter as necessary, stating that were scienter completely 
dispensed with, rule 10b-5 would be ultra vires. f> LOSS, SECURITIES REGULATION 1766 
(2d ed. 1961).

54 See Cady, Roberts & Co, 40 S.E.C. 907, 910 (1961).
55 See O’Neill v. Maytag, 339 F.2d 764 (2d Cir. 1964). In this case shareholders brought 

a derivative action based upon the directors’ purchase of stock in the corporation at inflated 
values in order to perpetuate their own control. The shareholders alleged that such action 
amounted to a violation of rule 10b-5. The court held that since there was no element of 
misrepresentation or nondisclosure—no deception—§ 10(b) and rule 10b-5 were inapplica
ble. Section 10(b) was found to be directed solely at misrepresentation in the sale or pur-

It is now easier for a defrauded shareholder to obtain relief under 
federal law than it was at common law. But since the thrust of the 
1934 statute was disclosure which would negate deception,64 section 
10(b) and rule 10b-5 still require some element of deception.™ More
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over, the burden of proof still rests with the plaintiff alleging decep
tion,50 and the common-law defenses of laches, estoppel, and waiver re
main available to the defendant.5'

chase of securities rather than at the fraudulent mismanagement of corporate affairs. Id. at 
768.

56 List v. Fashion Park, Inc., 340 F.2d 457 (2d Cir.), cert. denied, 382 U.S. 811 (1965); 
Ellis v. Carter, 291 F.2d 270 (9th Cir. 1961).

67 Royal Air Properties, Inc. v. Smith, 312 F.2d 210 (9th Cir. 1962).
58 213 U.S. 419 (1909).
59 See James Blackstone Memorial Library Ass’n v. Gulf, M. & O.R.R., 264 F.2d 445, 

450 (7th Cir.), cert, denied, 361 U.S. 815 (1959); Perlman v. Feldmann, 219 F.2d 173, 176 
(2d Cir.), cert, denied, 349 U.S. 952 (1955); Zahn v. Transamerica Corp., 162 F.2d 36, 42 
(3d Cir. 1947); cases cited note 22 supra.

60 See O’Neile v. Ternes, 32 Wash. 528, 541, 73 Pac. 692, 696 (1903). The case in
volved the purchase of a shareholder’s stock by the wife of the managing officer of the cor
poration. Though recovery was denied the shareholder, it was because no fiduciary duty was 
owed by the insider to the shareholder as an individual. Cf. Berner v. Equitable Office Bldg. 
Corp., 175 F.2d 218, 221-22 (2d Cir. 1949) (brother-in-law in Bankruptcy Act proceedings). 
But see In re Calton Crescent, Inc., 173 F.2d 944 (2d Cir.), aff’d sub nom. Manufacturers 
Trust Co. v. Becker, 338 U.S. 304 (1949) (proceedings under Bankruptcy Act).

6140 S.E.C. 907 (1961).
Mid. at 915.

Having spoken of the duty of "insiders” to disclose, it remains to 
define the bounds of that class. At common law, at least after Strong 
v. Repide,™ officers, directors, and majority shareholders of a corporation 
were considered insiders subject to some duty of disclosure.* 56 * 58 59 And lest 
an exercise of minimal ingenuity defeat the common law’s protective 
scheme, one court indicated that the immediate families of insiders were 
considered to share their status.60 Just as the protection of shareholders 
against nondisclosure was expanded by federal statute, so the class of 
those who owed the newly created duty was extended.

The SEC decision which laid down the broadest guidelines for deter
mining who are insiders was Cady, Roberts & Co.61 In that case an 
employee of a brokerage firm, also a director of Curtiss-Wright Cor
poration, disclosed to Gintel, a broker in his firm, that Curtiss-Wright 
had just decided to cut its quarterly dividend by one-half. Gintel knew 
at the time the information was transmitted to him that it had not been 
publicly disseminated, but acted upon the information, selling 7,000 
shares both for discretionary accounts and for his wife. The Securites 
and Exchange Commission found that Gintel had willfully violated rule 
10b-5, and suspended him from the exchange; he had sold Curtiss- 
Wright stock not because of any "perceptive analysis of generally known 
facts,”62 but because of inside information which he knew to be such 
when he executed the sales. Gintel was not an insider in the conven
tional sense, however, because he had no formal relation with Curtiss- 
Wright, but was only the tippee of one of its directors. Evidently Gin
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tel’s insider status was established derivatively solely through his relation 
to the director.63

63 The facts here impose on Gintel the responsibilities of those commonly referred 
to as "insiders.” He received the information prior to its public release from a direc
tor of Curtiss-Wright . . . who was associated with the registrant. [The director’s] 
. . . relationship to the company clearly prohibited him from selling the securities 
affected by the information without disclosure. By logical sequence, it should pro
hibit Gintel, a partner of the registrant.

Id. at 912.
64 William L. Cary, then chairman of the SEC, wrote in the Cady, Roberts opinion that 

it was "a case of first impression and one of signal importance in our administration of the 
Federal securities acts.” Id. at 907. Some commentators have considered TGS a test case 
in which the SEC sought judicial approbation of its Cady, Roberts rule, but the SEC has 
categorically denied it. Kennedy & Wander, Texas Gulf Sulphur, A Most Unusual Case, 20 
Bus. Law. 1057 (1965). The TGS court, however, seemed to assume that the rule enun
ciated in Cady, Roberts was indeed correct, and gave it approval. 258 F. Supp. at 279-

65 40 S.E.C. at 912. (Emphasis added.)
66 The Cady, Roberts test, while enveloping a great number of individuals, is not entirely 

novel. See Note, Insider’s Duty to Disclosure [sic] When Purchasing Stock From a Share
holder, 43 IOWA L. Rev. 109 (1957). There the word "insider” was taken to be only "a 
shorthand expression to describe the position of any individual who, by virtue of his relation
ship with the corporation, becomes possessed of information not usually available to share
holders which could be used to the disadvantage of a shareholder not having the information.” 
Ibid. (Emphasis added.) Some early case law also hinted at this definition. See Von Au 
v. Magenheimer, 126 App. Div. 257, 110 N.Y. Supp. 629 (1908), aff’d per curiam, 196 N.Y. 
510, 89 N.E. 1114 (1909). See also Comment, The Prospects for Rule X-10B-5: An Emerg
ing Remedy for Defrauded Investors, 59 Yale L.J. 1120, 1144 (1950).

67 See notes 58-60 supra and accompanying text. The general rule has been extended 
by some courts. E.g., Fry v. Schumaker, 83 F. Supp. 476 (E.D. Pa. 1947) (broker knowing 
client withholds inside information must dissociate himself or violate rule 10b-5); Ward La 

The rule for determining who is an insider enunciated by the Com
mission in Cady, Roberts is the most significant aspect of that admittedly 
important case?4 65 The test was formulated in this way:

Analytically, the obligation rests on two principal elements; first, the 
existence of a relationship giving access, directly or indirectly, to infor
mation intended to be available only for a corporate purpose and not for 
the personal benefit of anyone, and second, the inherent unfairness in
volved where a party takes advantage of such information knowing it is 
unavailable to those with whom he is dealing. In considering these 
elements under the broad language of the anti-fraud provisions we are 
not to be circumscribed by fine distinctions and rigid classifications. 
Thus our task here is to identify those persons who are in a special re
lationship with a company and privy to its internal affairs, and thereby 
suffer correlative duties in trading in its securities. Intimacy demands 
restraint lest the uninformed be exploited.63

This test of insider status is indeed wide in scope. Premising insider 
status on a "relationship giving access” to information, "directly or indi
rectly,” potentially encompasses many persons never before thought to 
be insiders.66 67 Before Cady, Roberts it was generally agreed that "in
sider” was limited to officers, directors, and controlling shareholders, and 
perhaps their immediate families;6' now no one is quite sure whom the 
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definition encompasses.0^ One author categorically states that corporate 
employees are included,09 while another is in doubt.'9 Broad as the test 
is, it is limited by the requirement of a "relationship” with the corpora
tion, so that it is improbable that someone who merely overhears con- 
cededly material information will be converted from an eavesdropper 
to an insider.68 * 70 71

France Truck Corp., 13 S.E.C. 373 (1943) (outsider privy to inside information in course of 
business dealings with corporation must disclose). Even tippees with notice that they had 
received inside information might be considered insiders subject to the duty to disclose. See 
Note, Application of SEC Rule X-10B-5 To Prevent Nondisclosure in the Sale of Corporate 
Securities, 39 CALIF. L. Rev. 429, 438-39 (1951). Even after Cady, Roberts, however, no 
judicial decision has applied the words “any person" to embrace an insider’s family in cases 
brought under rule 10b-5. Note, SEC v. Texas Gulf Sulphur Co.: The Inside and Outside 
of Rule 10b-5, 46 B.U.L. Rev. 205, 212 (1966).

68 The scope of the Cady, Roberts definition has been lamented because the “class could 
be expanded so that no person possessing inside information about a corporation would be 
able to trade in the securities of that corporation without disclosing such inside information." 
Ruder, Pitfalls in the Development of a Federal Law of Corporations by Implication Through 
Rule 10b-5, 59 Nw. U.L. Rev. 185, 194 (1964). It has been predicted that, in light of TGS, 
a logical extension of Cady, Roberts would create liability whenever a corporation withholds 
material information from publication without a valid business reason, even though it does 
not engage in trading. Farmer, Cary, Fleischer & Halleran, Insider Trading in Stock, 21 
Bus. Law. 1009, 1025 (1965).

«»U at 1015-16.
70 Ruder, supra note 68, at 195.
77 60 MICH. L. Rev. 651, 654 (1962).
72 The first survey hole, K-55-1, has been called “one of the most impressive drill holes 

completed in modern times.” SEC Post-Trial Memorandum, p. 8, quoting Northern Miner, 
April 15, 1964. The mineral section extended from 26 to 602 feet in depth. The core re
covered revealed copper and zinc deposits, and other less valuable minerals, visually estimated 
by company engineers on the site to be worth over $27 per ton. Id. at 9-10. The defendants’ 
experts later admitted they had never seen nor heard of a discovery drill hole comparable 
to K-55-1. See id. at 8.

73 When the result of the visual estimates of the K-55-1 core was apparent, the second 
test drill, K-55-2, was purposely moved away from the anomaly. Strict security measures were 
maintained within the company itself. By order of the Texas Gulf president, Claude O. 
Stephens, the report of the survey was kept from the nonmanagement directors. Id. at 11. 
Significantly, the members of the Directors’ Incentive Stock Option Committee, which granted 
sizeable options to Directors Stephens, Fogarty, Mollison, Kline, and Holyk on February 20, 
1964, learned of the discovery two months later.

74 When K-55-1 was begun on November 8, 1963, Texas Gulf had an option on one 
half-lot of the Kidd-55 anomaly. Acquisition of the remaining three half-lots was essential 
to the survey itself and to the ultimate exploitation of the area. Negotiations for these half

The District Court Opinion

The Texas Gulf Sulphur Company (Texas Gulf), while drilling for 
ore in Canada, received highly promising indications from the first drill 
hole (K-55-1) in an anomaly in a sector known as Kidd-55 near Tim
mins, Ontario, on November 12, 1963.12 Secrecy measures were im
posed'3 and a program of land acquisition instituted.74 After the avail-
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able land was purchased, drilling was resumed and two further holes 
(K-55-3 and K-55-4) on March 31 and April 7, 1964, established the 
existence of an ore deposit of considerable importance.'5

Rumors of the find began circulating in the press on April ll,'6 
and, on April 12, Texas Gulf published a press release stating that 
sufficient information was not available at that time to classify Kidd-5 5 
as a mine and that it was still a prospect.7' On April 16, a press con
ference was called by the directors at 10 a.m.; news of a major ore 
discovery was transmitted to the public on the Dow-Jones broad tape a 
short time later.'8 Between the first discovery on November 12 and 
the news release of April 16, eight of the defendants actively traded in 
the stock of the corporation,75 76 77 78 79 five received stock options from the cor
poration without disclosing the results of the drilling,80 four passed on 
information of the strike to "tippees” who apparently purchased on the 

lots began as soon as the initial results of K-55-1 were known; the company bought one for 
$7,500 and obtained options on the remaining two for $3,500, with a total purchase price 
when the options were exercised of about $45,000. On March 16, 1964, the company offered 
to raise its option-exercise price for one half-lot from $18,000 to $75,000, provided that the 
purchase included the landowner’s reserved 10% interest in net profits. After actual drilling 
resumed on March 27, 1964, Texas Gulf’s firm offer to buy the royalty interest was rejected. 
Id. at 12. By this time, however, the company decided it had acquired sufficient interest in 
the Kidd-55 anomaly to proceed with a full-scale survey program. SEC v. Texas Gulf Sulphur 
Co, 258 F. Supp. 262, 271-72 (S.D.N.Y. 1966).

75 K-55-3 established a vertical plane 350 feet wide and 500 feet deep. On April 9, 
K-55-4 added a third dimension, thus indicating the presence of a mine. Ibid.

76 The front-page banner of one newspaper read ''CANADA’S COPPER RUSH” and the 
inside cover story, headline "CANADA COPPER BONANZA STARTS STAMPEDE,” stated 
"The biggest ore strike since gold was discovered . . . has stampeded speculators to the . . . 
mining city of Timmins . . . .” N.Y. Herald Tribune, April 11, 1964, p. 1, col. 3; see N.Y. 
Times, April 11, 1964, p. 29, col. 7.

77 Defendants defined "prospect” as "a potential ore producer which is still in its early 
stages of development; not until there is enough ore to support a substantial output does the 
property achieve the dignified status of a mine.” Defendants Post-Trial Memorandum, p. 67, 
quoting McKinstry, Mining Geology 428 (1948). The Commission’s definition was con
siderably more restrictive: "a property where there is no assurance from the information known, 
that a commercially mineable ore body exists.” SEC Post-Trial Memorandum, p. 60 n.48.

78 The first transmission over the Dow-Jones broad tape began at 10:54 a.m. and carried 
the first three paragraphs of the release. The text of the release was completed at 11:02 
a.m. The Merrill Lynch, Pierce, Fenner & Smith internal news wire carried a condensation 
of the release at 10:29 a.m. 258 F. Supp. at 288. See also notes 138-41 infra and accom
panying text.

79 Defendants purchased approximately 12,500 shares of Texas Gulf at an approximate 
cost of $315,000; an additional 2,500 shares were purchased on call at approximately $25 
per share. In December 1966, the shares were selling for $110, representing an aggregate 
profit of approximately $1,000,000. 258 F. Supp. at 274-75.

80 On February 20, 1964, defendants received the following options from the Option Com
mittee at an exercise price of 23 13/16 per share: Stephens, 12,800; Fogarty, 7,300; Molli- 
son, 4,300; Kline, 4,300; and Holyk, 2,000. 258 F. Supp. at 290 n.14. After the Commis
sion’s suit was initiated, Stephens and Fogarty voluntarily canceled their options. Id. at 
292 n.17.
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basis of this information,81 and two purchased stock on the day of the 
press conference.82 83 *

81 Holyk, Darke, Lamont, and Coates. Darke admitted recommending Texas Gulf stock 
to several people, who in turn recommended it to others. Nancy Atkinson, a social acquaint
ance of Darke’s, her mother, Madge Caskey, and his brother E. W. Darke, all purchased 
shares. In addition, Miss Atkinson discussed the stock with a real estate broker, Stanley J. 
Westreich, and with Harbert W. Klotz, an official at her office, who bought Texas Gulf 
stock in varying amounts. Id. at 284. Lamont and Coates both phoned the news of the 
find to a friend or relative just after the press release was issued on April 16 and prior to the 
report in the Dow Jones broad tape.

Lamont, a director and member of the trust and investment committee of Morgan Guar
anty Trust Company, phoned Mr. Hinton, the head of the bank’s trust department, informing 
him of the developments. Hinton entered an order for 2,000 shares for the Nassau Hospital 
and, later, another 10,000 shares for the bank’s pension and deferred profits plan. Shortly 
after noon, Lamont ordered 3,000 shares for members of his family. Id. at 289-90.

Coates, after the release was given to the press, phoned his son-in-law, Haemisegger, a 
broker, and ordered 2,000 shares for his family trust funds. In addition, Haemisegger pur
chased a total of 1,500 shares for his own account and those of 4 customers. Id. at 288-89.

82 In addition to the purchases Lamont and Coates made for members of their families 
on April 16, see note 81 supra, Crawford, the firm’s public relations officer, bought shares 
before news of the strike became public on that date. Although Crawford placed his original 
order the evening before, the order was not executed until the market’s opening on the 16th. 
Id. at 287-88.

88 Id. at 267-68.
84 Ancillary relief prayed for included divestiture of profits on stock options and purchases 

by defendants, and rescission of all transactions held to be unlawful. SEC Pretrial Memo
randum, pp. 8-9.

83 The elements of common-law deceit are listed at note 15 supra. Defendants attempted
to distinguish SEC v. Capital Gains Research Bureau, Inc., 375 U.S. 180 (1963); see discus
sion note 39 supra, in that the Investment Advisors Act, § 206, 54 Stat. 852 (1940), 15
U.S.C. § 80b-6 (1964), established a higher fiduciary relationship between advisor and client
due to conflict of interest than did rule 10b-5 between anonymous dealers at a national stock

The SEC’s complaint charged the defendants with violations of rule 
10b-5 by; Purchasing securities after the results of K-55-1 were known 
but undisclosed, recommending securities to "tippees” during this period, 
purchasing stock after the press release but before the news had been 
disseminated, and, finally, issuing a false press release in order to de
press the price of the stock.88 Injunctive relief sought was prohibition 
of future violations of rule 10b-5, restitution to defrauded investors, and 
other ancillary relief?4

The basic problems facing the court included: Determining whether 
proof of common-law fraud is necessary to show a violation of rule 
10b-5, defining "material information” and "insider,” interpreting the 
meaning of "in connection with a sale or purchase of security,” and decid
ing the point of time at which the information is deemed to have been 
disseminated to the investing public.

COMMON-LAW FRAUD

The defendants argued that to establish a violation of rule 10b-5 
the SEC would have to prove each element of common-law deceit.85 * *
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Subsections (1) and (3) of the rule, they contended, mention fraud spe
cifically ,SG and subsection (2), which does not, was inapplicable.* 86 87 Dam
age to particular vendors, an element of fraud, could not be shown 
because had the directors not bought, the sellers, who had already given 
directions to their brokers to sell, would have sold at the same or a 
lower price anyway.88 Furthermore, requiring disclosure in stock
exchange transactions, where vendors’ sales and purchasers’ orders are 
not matched until the transactions are completed,89 90 91 would effectively bar 
an insider with material information from trading at all, for he could 
not determine to whom he would have to disclose.

exchange. But see Pepper v. Litton, 308 U.S. 295 (1939); Kohler v. Kohler Co., 319 F-2d 
634 (7th Cir. 1963); Cochran v. Channing Corp., 211 F. Supp. 239 (S.D.N.Y. 1962); Speed 
v. Transamerica Corp., 99 F. Supp. 808 (D. Del. 1951), aff’d, 235 F.2d 369 (3d Cir. 1956).

86 Quoted note 7 supra.
87 Subsection (2), quoted note 7 supra, provides that it is unlawful "to make any untrue 

statement,” while in TGS the only statements made in connection with the transactions were 
those made to the tippees. See note 81 supra. The Second Circuit has declined to distinguish 
the three subsections: "[W]e fail to see that it makes any difference which clause ... is relied 
on by plaintiff, and no reason for requiring a choice here has been pointed out to us.” List 
v. Fashion Park, Inc., 340 F.2d 457, 462 (2d Cir.), cert, denied, 382 U.S. 811 (1965).

88 Defendants Post-Trial Memorandum, p. 41. See generally Whitney, supra note 47, at 
200-02.

89 In executing an order a specialist on the floor of an exchange matches orders sub
mitted by two brokers on behalf of their respective clients, one to buy, one to sell. The 
specialist, who is not restricted in the kind of orders he may execute, acts as middleman to 
pair these orders. It should be noted that the purchase and sale may be consummated before 
actual matching by the specialist. See generally SEC, Special Study of Securities Markets, 
H.R. Doc. No. 95, 88th Cong., 1st Sess., pt. 2, at 40-45 (1963) [hereinafter cited as Special 
Study}.

The absurdity of adopting such a rule [requiring disclosure before exchange tran
sactions] is manifest: a corporate employee buying stock on an exchange would have 
to disclose to his broker any facts he knew which might later be held to be "material”; 
the broker would have to tell the floor trader who, in turn, would tell the floor trader 
for the seller who would, in turn, have to hold up the sale until the seller was noti
fied ....

Defendants Post-Trial Memorandum, p. 40; see Goodwin v. Agassiz, 283 Mass. 358, 362, 186 
N.E. 659, 661 (1933).

90 See, e.g., Berko v. SEC, 316 F.2d 137 (2d Cir. 1963); Hughes v. SEC, 85 U.S. App. 
D.C. 56, 174 F.2d 969 (1949); United States v. Groves, 122 F.2d 87 (2d Cir.), cert, denied, 
314 U.S. 670 (1941); Cady, Roberts & Co., 40 S.E.G 907 (1961).

91 " [E] nforcement proceedings brought by the Commission are not intended to impose a 
penalty. They are designed to protect the public from future injury by preventing future 
misconduct by those who have acted to injure the public . . . .” SEC Pretrial Memorandum, 
p. 24. This prophylactic relief doctrine has been accepted by the Supreme Court. SEC v. 
Capital Gains Research Bureau, Inc., 375 U.S. 180, 193 (1963).

The Commission sought to impose absolute liability based solely on 
statutory violations.9" Under this approach, the presence of the common
law elements of deceit were unnecessary. The purpose of the action 
was not to secure recovery by defrauded investors, but to protect all 
future investors from deceptive practices by purchasers with inside infor
mation.” The Commission argued that this was not a tort action in 
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the nature of deceit, but was brought for breach of the duty of disclo
sure created by statute. Thus any discussion of causation or damage 
was unnecessary.92 The SEC approached the problem of proving decep
tive intent in two ways: First, requiring proof of intent to deceive would 
restrict the legislative purpose of the act,93 and, second, proving that the 
violator should have known that his conduct was deceptive would be 
sufficient.94 95 96

92 SEC Pretrial Memorandum, p. 16; cf. Hafner v. Forest Labs., Ina, 345 F.2d 167 (2d 
Cir. 1965); Colby v. Klune, 178 F.2d 872 (2d Cir. 1949); Cady, Roberts & Co., 40 S.E.C. 
907 (1961).

93 See SEC v. Capital Gains Research Bureau, Ina, 375 U.S. 180 (1963). The Commis
sion argued that the broad purpose of the Securities Exchange Act, see note 96 infra, required 
an insider with undisclosed material information to refrain from trading; “the Commission 
need not assume the burden of probing his motives.” SEC Post-Trial Memorandum, p. 37; 
accord, Cady, Roberts & Co., 40 S.E.G 907 (1961). The Supreme Court has indicated that 
this burden would "effectively nullify the protective purposes of the statute.” SEC v. Capital 
Gains Research Bureau, Inc., supra at 200. See also Ellis v. Carter, 291 F.2d 270 (9th Cir. 
1961).

94 The SEC maintained that K-55-1 was a significant development in the company’s af
fairs which would, in all probability, have a great impact on the value of the securities. 
Defendants, as reasonable men, should have known the discovery was a "material fact” re
quiring disclosure. SEC Pretrial Memorandum, pp. 26-27. Further, the press release of April 
12 falsely described this major discovery as a "prospect,” despite the fact that the defendants 
knew the extent and value of the find and purchased Texas Gulf stock in reliance upon this 
knowledge. SEC Post-Trial Memorandum, pp. 78-80; cf. Ultramares Corp. v. Touche, 255 
N.Y. 170, 174 N.E. 441 (1931).

95 258 F. Supp. at 276-78; see Stevens v. Vowell, 343 F.2d 374 (10th Cir. 1965). "It 
is not necessary to allege or prove common-law fraud to make out a case under the statute 
and rule. It is only necessary to prove one of the prohibited actions such as a material mis
statement of fact or the omission to state a material fact.” Id. at 379. But see Trussell v. 
United Underwriters Ltd., 236 F. Supp. 801 (D. Colo. 1964). A recent Second Circuit 
opinion seems to have adopted the opposite view. SEC v. Great Am. Indus., Inc., 259 F. 
Supp. 99 (S.D.N.Y. 1966). There the court denied the Commission injunctive relief on the 
ground that defendants had not knowingly falsified form 8-K, and therefore had not violated 
rule 10b-5. The Seventh Circuit recently held that scienter was not necessary for a violation 
of Section 17 of the Securities Act of 1933. SEC v. Van Horn, CCH Fed. Sec. L. Rep. 3 
91850 (7th Cir. 1966).

96 In order to insure that investors would be adequately protected, the act empowered 
the Commission "to prohibit or regulate the use of any . . . manipulative or deceptive practices 
... it finds detrimental to the interests of the investor.” S. REP. No. 792, 73d Cong., 2d 
Sess. 18 (1934). (Emphasis added.) The act was not aimed only at common-law fraud but 
at other "unfair methods of speculation regarding corporate affairs, and the failure of cor
porations to publish full and fair reports of their financial conditions . . . .” Among such 
unfair methods were fictitious or "wash” sales and "matched” orders. Id. at 3, 7-8. The 
Senate committee pointed out that the bill provides that violators "shall be liable in damages 
to those who have bought or sold the security at prices affected by such violations or state
ment . . ..” Id. at 12-13. (Emphasis added.)

The district court refused to require the SEC to prove the common
law elements of fraud,9“ apparently because a broad reading of the act 
was more consistent with the legislative purpose of investor protection.90 
Although not articulated, the court seems to have recognized a distinc
tion between suits by the federal enforcement agency for injunctive re
lief brought for the protection of investors and private damage suits by
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defrauded investors. The elements of some form of fiduciary duty to
ward shareholders or prospective shareholders and breach of this duty 
seem to have been the court’s criteria for violation of rule 10b-5. Adopt
ing the language of Cady, Roberts, the court indicated that the insider 
must forego the transaction when he is placed in a position where the 
duty of full disclosure to the other party would constitute a breach of 
duty toward the corporation,97 presumably because the corresponding 
duties are diametrically opposed.

97 258 F. Supp. at 278-80; cf. Fischman v. Raytheon Mfg. Co., 188 F.2d 783 (2d Cir. 
1951); Weber v. C. M. P. Corp., 242 F. Supp. 321 (S.D.N.Y. 1965); Barnett v. Anaconda 
Co., 238 F. Supp. 766 (S.D.N.Y. 1965). Chairman Cary, writing the opinion in Cady, 
Roberts & Co. on stipulated facts, outlined the limits of insider trading to "induce a more 
careful observance of the requirements of the anti-fraud provisions in [this] . . . area.” 40 
S.E.C. at 917. He noted that "a broker dealer who effects securities transactions for an in
sider and who knows that the insider possesses non-public material information [has] . . . 
the affirmative duty to make appropriate disclosures or dissociate himself from the transac
tion.” Id. at 912.

98 For a discussion of the problems involved in private-recovery suits see generally Cole, 
Insiders’ Liabilities Under the Securities Exchange Act of 1934, 12 Sw. L.J. 147 (1958); 
Note, Civil Liability Under Section 10B and Rule 10B-5: A Suggestion for Replacing the 
Doctrine of Privity, 14 Yale L.J. 658 (1965); Comment, The Prospects for Rule X-10B-5: 
An Emerging Remedy for Defrauded Investors, 59 Yale L.J. 1120 (1950); Note, 100 U. Pa. 
L. Rev. 1251 (1952).

99 258 F. Supp. at 276; 80 Harv. L. Rev. 468 (1966).
1°° SEC Pretrial Memorandum, pp. 17-18; accord, Hughes v. SEC, 85 U.S. App. D.C. 56, 

174 F.2d 969 (1949); Charles Hughes & Co. v. SEC, 139 F.2d 434 (2d Cir. 1943); Otis & 
Co. v. SEC, 106 F.2d 579 (6th Cir. 1939). Contra, SEC v. Great Am. Indus., Inc., 259 F. 
Supp. 99 (S.D.N.Y. 1966).

191 Defendants Post-Trial Memorandum, p. 25; SEC Post-Trial Memorandum, p. 33; see 
List v. Fashion Park, Inc., 340 F.2d 457, 462 (2d Cir.), cert, denied, 382 U.S. 811 (1965); 
Kohler v. Kohler Co, 319 F.2d 634, 642 (7th Cir. 1963).

102 SEC Pretrial Memorandum, p. 17, quoting List v. Fashion Park, Inc, 340 F.2d 457, 
462 (2d Cir.), cert, denied, 382 U.S. 811 (1965); see Restatement, Torts § 538(2) (a) 
(1938); Prosser, Torts 734-36 (3d ed. 1964); 1 Harper & James, Torts 565-66 (1956).

A successful suit by the SEC is not, however, a deus ex machina 
for private suitors seeking damages,98 since the more difficult elements 
of deceit—causation, reliance, and intent—may still be required, even 
though the court seemed to indicate to the contrary.99

MATERIALITY

The facts of TGS highlight the problems inherent in the use of the 
word "material.” Two basic definitions were proposed: One based on 
the impact the announcement of the discovery would have on the market 
value of the stock;100 the other based on the effect of the discovery on 
the intrinsic value of the security.101

The Commission first argued that material information is that which 
"in reasonable and objective contemplation might affect the value of 
the corporation’s stocks or securities,”102 defining value to include the 
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market value, and not merely the earning value of the security.103 104 In 
its posttrial argument, the Commission added the "reasonable investor” 
test, which defines as material that information which a reasonable and 
prudent investor would need in order to arrive at an educated decision 
to buy or sell.10,4 The second test might have been added to narrow 
the breadth of the market-value approach since any newsworthy infor
mation, whether true, false, or of little immediate significance to earn
ings or growth power, may still have a great impact on the market 
value of the security on a given date.105

103 Compare SEC Post-Trial Memorandum, p. 33, with SEC Pretrial Memorandum, p. 
17-18. Recent decisions have cast some doubt on the validity of the impact-on-market
value argument. See SEC v. R. A. Holman & Co., 366 F.2d 456 (2d Cir. 1966); SEC v. 
Great Am. Indus., Inc., 259 F. Supp. 99 (S.D.N.Y. 1966) (reasonable-investor test). In 
Holman, the fact that there was a face-to-face transaction may have significantly affected the 
definition of materiality.

The "impact-on-market-price” argument advanced by the Commission is inconsistent with 
the definition of materiality under the Securities Act of 1933. Rule 405 (k) (1) states: "The 
term 'material', when used to qualify a requirement for the furnishing of information as to 
any subject, limits the information required to those matters as to which an average prudent 
investor ought reasonably to be informed before purchasing the security registered.” 17 
C.F.R. § 23O.4O5(k)(l) (1966). It should be noted however that the standards of materiality 
in the Securities Act are designed to prevent overly optimistic reports of an issuing company’s 
potential, whereas the standards of materiality under rule 10b-5 are designed to prevent overly 
pessimistic evaluations of the company’s worth for trading purposes.

104 SEC Post-Trial Memorandum, p. 33. This definition is more in accord with the defi
nition of materiality in the Securities Act of 1933. See note 103 supra.

105 Special Study, pt. 2, at 96, 113 (analysis of effect of President Eisenhower’s heart 
attack on security values on national exchanges). The task of predicting market fluctuations 
has been characterized as follows:

If you are ready to give up everything else—to study the . . . history of the market 
and . . . the principal companies ... as carefully as a medical student studies anat
omy—if you can do all that and, in addition, you have the cool nerve of a gambler, 
the sixth sense of a . . . clairvoyant, and the courage of a lion, you have a ghost of a 
chance.

Statement of Bernard M. Baruch, quoted in Samuelson, Economics, An Introductory 
Analysis 146 (1961).

106 It would seem that the reasonable-and-prudent-investor test would have little bearing 
on the activity of short-term speculation by directors since it would exclude speculators, who 
are by definition not prudent. The market-price test would be directed toward punishment 
of director trading while the prudent-investor test would be directed at the need for more 
disclosure for all investors. See note 177 infra and accompanying text. See generally Manne, 
Insider Trading (1966).

The addition of the reasonable-and-prudent-investor test would seem 
to change the thrust of the rule 10b-5 action from a punitive suit de
signed to police improper activities by insiders to one protective of pres
ent and future investors.106 Punishment of insiders for speculating on 
the impact that undisclosed information would have on the market price 
is far different from forcing disclosure to a prudent investor who needs 
certain information to evaluate the present intrinsic value of his stock 
in terms of projected growth or earnings. The market-value test would 
seem to envision rule 10b-5 as a vehicle for maintaining market integrity
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through constant policing, whereas the reasonable-and-prudent-investor 
test seems to adopt the corporate-disclosure technique of the Securities 
Act of 1933-10' The Commission further argued that under either test 
the activity of the insiders during the period when this information was 
undisclosed was strong evidence that the results of K-55-1 constituted 
material information.107 108

107 The Securities Exchange Act of 1934 adopted both disclosure and policing techniques. 
See, e.g., 48 Stat. 896, 15 U.S.C. § 78p (1964). The Special Study has indicated its prefer
ence for the disclosure over the policing technique: "Making available to investors adequate 
financial and other information about securities in which they might invest or have invested 
is the best means of enabling them to make intelligent investment decisions and of protecting 
them against securities frauds.” Special Study, pt. 3, at 1. (Emphasis added.) See S. Rep. 
No. 1455, 73d Cong., 2d Sess. 68 (1934).

108 Note, for example, the activity of defendant Holyk, Texas Gulf's chief geologist, prior 
to April 1. He purchased beneficial ownership of 550 shares of stock at a cost of $14,200 
and had purchased 10,000 calls for an additional $1,500. Holyk owned at most only 50 
shares previously. Defendant Darke, another geologist, purchased 300 shares for $7,200 and 
3,000 calls at a total cost of about $9,000.

The TGS court indicated that purchases of insiders based on educated guesses derived 
from the nature of their position are not the type of purchases actionable under 10b-5. The 
educated guess in TGS has been described as "so 'educated' that it qualified for Summa Cum 
Laude.” San Francisco Examiner, Aug. 24, 1966, p. 62, col. 3; cf. Taylor v. Janigan, 212 F. 
Supp. 794, 799-800 (D. Mass. 1962), aff’d as modified, 344 F.2d 781 (1st Cir.), cert, denied, 
382 U.S. 879 (1965).

109 3 40 F.2d 457, 462 (2d Cir.), cert, denied, 382 U.S. 811 (1965); cf. James Blackstone 
Memorial Library Ass’n v. Gulf, M. & O.R.R., 264 F.2d 445 (7th Cir.), cert, denied, 361 U.S. 
815 (1959); Central Trust Co. v. United States, 305 F.2d 393 (Ct. Cl. 1962).

110 "The value of a stock does not depend on what it is going to earn this year or next, 
but on its expectable average earning power and dividends over a fairly long period of time 
and on its general prospects over the still longer future.” GRAHAM, Dodd & COTTLE, SE
CURITY Analysis: Principles and Technique 425 (4th ed. 1962).

111 Using the Commission’s projections, defendants asserted that the increased earnings per 
share would amount to less than 12 cents per share for the first three years. Defendants Post
Trial Memorandum, app. A-l.

112 For an excellent example of just how conjectural this test can be in practice, see 
Farmer, Cary, Fleischer & Halleran, Insider Trading in Stocks, 21 BUS. Law. 1009, 1022 
(1965). Thomas Halleran told of a merger of two large corporations—a transaction kept 
secret until it was completed. No one concerned was near the telephone until the story 
appeared on the Dow-Jones broad tape, yet both stocks sold off. "Nobody expected that 
result, although all concerned correctly thought . . . the news . . . was material information 
from the standpoint of both corporations." Ibid.

Defendants argued that under the material-information test of List 
v. Fashion Park, Inc.109 there must be information that would affect the 
intrinsic value of the security as measured in earning power through a 
price-earnings ratio, or through long-range growth potential.110 Based 
on this test, the defendants presented testimony of expert market analysts 
that the results of K-55-1 would have had little immediate effect on 
the intrinsic value of the 10,000,000 outstanding shares of Texas Gulf.111 
The defendants rejected the market-price test as too speculative and con
jectural,112 and countered the Commission’s prudent-investor test, which 
required subjective appraisal of corporate personnel, by testimony that 
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the defendants had not been induced to purchase by the K-55-1 find
ings.113

113 Defendants Post-Trial Memorandum, p. 35.
114 Compare statement of Benjamin Adelstein, the Commission’s chief mining engineer, 

and statement of Mr. Pennebaker, SEC Post-Trial Memorandum, pp. 8, 28, with statement 
of Graham Walkey, mining engineer and geologist, and Dr. Willard Lacy of the University 
of Arizona, and Dean Park, Defendants Post-Trial Memorandum, pp. 17-18, 23.

115 Compare statement of Alvin W. Pearson, President of Lehman Corporation, SEC Post
Trial Memorandum, p. 29, with statement of Dr. Douglas Bellemore, Professor of Finance, 
and statement of Alvin W. Pearson, Defendants Post-Trial Memorandum, pp. 27-29.

11® This can best be illustrated by the emphasis placed on the word "prospect” as used 
in the April 12 press release. Mining experts would attach great emphasis to such a word, 
speculators some importance, and institutional investors, little or no importance. See Regula
tion A, Form 1-A, Schedule I, Item 8A(b), 21 Fed. Reg. 5743 (1956), as amended, 22 Fed. 
Reg. 6886 (1957), as amended, 23 Fed. Reg. 4455 (1958), forbidding inclusion on a regis
tration statement of any discovery unless work has "established the existence of proven or 
probable ore.”

117 258 F. Supp. at 281; accord, List v. Fashion Park, Inc., 340 F.2d 457 (2d Cir.), cert, 
denied, 382 U.S. 811 (1965); Kohler v. Kohler Co., 319 F.2d 634 (7th Cir. 1963); Speed v. 
Transamerica Corp., 99 F. Supp. 808 (D. Del. 1951), aff'd, 235 F.2d 369 (3d Cir. 1956); 
Kardon v. National Gypsum Co., 73 F. Supp. 798, modified, 83 F. Supp. 613 (E.D. Pa. 1947) ; 
Cady, Roberts & Co., 40 S.E.C. 907 (1961); Ward La France Truck Corp., 13 S.E.G 373 
(1943). But see SEC v. R. A. Holman & Co., 366 F.2d 456 (2d Cir. 1966); SEC v. Great 
Am. Indus., Inc., 259 F. Supp. 99 (S.D.N.Y. 1966).

In addition to the problems surrounding the legal definition of ma
teriality, the court was faced with a law-fact determination of the sig
nificance of the findings of K-55-1. There was disagreement between 
the parties’ experts over the predictability of the value of the mine based 
on the results of only one drill hole114 * and whether the market price 
would have been affected if the market-price test was adopted.11,1

The court faced an additional problem in that the significance of 
the findings would be measured differently by diverse groups:116 Mining 
experts might conclude that the results were very material; Wall Street 
speculators might consider the information less material; and conserva
tive institutional investors might conclude that much more information 
was necessary. A determination of which group needed protection 
necessarily had to be balanced with a permissible area in which directors 
could actively trade in their corporation’s securities without fear of a 
rule 10b-5 violation. A broad definition of materiality would virtually 
suspend insider trading.

The definition the court adopted was that of information "which, if 
known, would clearly affect 'investment judgment’ ... or which directly 
bears on the intrinsic value of a company’s stock.”117 The court then 
inferentially denied that the action was brought to protect the speculator 
or the integrity of the market place, stating that "information is not 
material merely because it would be of interest to the speculator on
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Bay Street or Wall Street”;118 119 this brought materiality into line with the 
Commission’s disclosure approach under the Securities Act registration 

• 119

118 258 F. Supp. at 280. "The test of materiality must necessarily be a conservative one.” 
Ibid.

119 17 C.F.R. §§ 239.400-.494, .251-.262 (1964). The Commission’s expert, Adelstein, 
testified that the results of K-55-1 would have been permitted on a Form S-l, or a Regulation 
A registration. It is unclear, however, what kind of description of the find would have been 
required. Item 10(2) of Form S-l requires that extractive enterprises must disclose "material 
information ... as to production, reserves, locations, developments and the nature of the 
registrant’s interest.” The definition of material as used in Form S-l is measured in terms of 
the reasonable and prudent investor. 17 C.F.R. § 230.405(k)(l) (1966). Item 8A(b) of 
Schedule 1 used for Regulation A filings states: "No claim shall be made as to the existence 
of a body of ore unless it has been sufficiently tested to be properly classified as ’proven’ or 
’probable’ ore . . . .” Item 8A(c) defines proven ore as a "body of ore so extensively sampled 
that the risk of failure in continuity of the ore in such body is reduced to a minimum.” The 
term probable ore is "ore as to which the risk of failure in continuity is greater than for 
proven ore, but as to which there is sufficient warrant for assuming continuity of ore.” See 
Pan-American Gold Ltd., 31 S.E.C. 141, 147-48 (1950). Note, however, that these regula
tions are designed to prevent an overstatement of company assets with respect to a security 
offering.

120 CCH Fed. Sec. L. Rep. 3 91317 (N.D. Ill. 1964).
221 Id. S 91317, at 94363-65. The court stated: "A purchaser or seller of stock is not 

limited under . . . Rule 10(b)(5) to an action against the other party to the purchase or sale; 
he can sue a third person, if in connection with the purchase or sale that third person de
frauded him.” Ibid.

122 SEC Pretrial Memorandum, p. 19. The intent of the act was to prevent "the unfair 
methods of speculation . . . regarding corporate affairs, and the failure of corporations to 
publish full and fair reports of their financial conditions [which] . . . have also been contribut
ing causes of losses to investors.” S. Rep. No. 792, 73d Cong., 2d Sess. 3 (1934); see Vine 
v. Beneficial Fin. Co., 252 F. Supp. 212 (S.D.N.Y. 1966); Stockwell v. Reynolds & Co., 252 
F. Supp. 215 (S.D.N.Y. 1965); Copper v. North Jersey Trust Co., 226 F. Supp. 972 (S.D.N.Y. 
1964); M. L. Lee & Co. v. American Cardboard & Packaging Corp., 36 F.R.D. 27 (E.D. Pa. 
1964).

requirements.

PURCHASE OR SALE

The elements necessary to constitute deception "in connection with 
the sale or purchase of a security” were highlighted in TGS in the prob
lems raised by the April 12 press release, the grant of stock options to 
certain insiders possessing material information, and the communication 
of this information to certain tippees.

The Commission, citing the recent Freed v. Szabo Food Serv., Inc.,120 
sought to bring the company’s actions within the purchase or sale re
quirements of rule 10b-5. In Freed a corporation’s actions in issuing 
allegedly false and misleading public statements in order to obtain sup
port for a proposed merger had been held violative of rule 10b-5, even 
though the company itself, as Texas Gulf in the present case, had not 
purchased or sold securities at that time.121 The SEC’s argument was 
founded upon a broad reading of "in connection with” to accomplish 
the legislative purpose of the act,122 and contended that, in light of the 
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available information, the Texas Gulf press release was a deliberate 
attempt to depress the price of the stock. The court rejected this ap
proach and accepted defendant’s argument that although the phrase must 
be construed broadly, there must be an intent on the part of the cor
poration to derive benefit from the effect of the release on stock prices.123 
The court found no evidence that Texas Gulf "derived any direct bene
fit from the issuance of the press release or that any of the defendants 
. . . used it to their personal advantage.”124 125 126 * Even so, its requirement 
of intent to affect the market price for personal advantage seems too 
restrictive a reading of rule 10b-5. In an analagous common-law case, 
Judge Cardozo disregarded intent and applied a more liberal notion 
couched in terms of foreseeability, that "negligence or blindness, even 
when not equivalent to fraud, is none the less evidence to sustain an 
inference of fraud.”120 Cardozo’s view seems to favor investor protec
tion since the corporation can readily foresee that any statement it makes 
or refrains from making affects the market price of the stock and can 
be inferred to be in connection with a sale or purchase of security.128 
This is illustrated by the action brought against the Texas Gulf directors 
for passing on information to tippees. Presumably they would gain no 
personal advantage from their acts, nor was the purpose to affect the 

123 258 F. Supp. at 293. Assuming arguendo that there was a benefit derived, the court 
found that the release was not misleading or deceptive. If intent is required, then appar
ently the "Citadel of Privity” could withstand any present assault. A better view is expressed 
in Brennan v. Midwestern United Life Ins. Co., 259 F. Supp. 673 (N.D. Ind. 1966), where 
the court held the company liable for merely aiding or abetting a fraud through a failure to 
speak. Accord, Bredehoeft v. Cornell, 260 F. Supp. 557 (D. Ore. 1966). see DeGatano 
v. Steele, CCH Fed. Sec. L. Rep. 3 91671 (S.D.N.Y. April 22, 1966).

124 2 5 8 F. Supp. at 293-95. The court found no evidence that the writers of the April 
12 release knew of the drilling results after 7:00 p.m. on April 10. Expert opinion on the 
significance of the data available at that time was conflicting and, therefore, officials were in 
danger of saying too much as well as too little; either course would have opened them to 
criticism and possible liability. In light of the alternatives the characterization of the strike 
as a prospect could not be called deceptive or misleading. Id. at 296.

The benefit of hindsight favors the court’s conclusion. Trading on April 13, 14, and 15 
rose slightly above average, but the closing prices were not significantly changed. This seems 
to support defendants' contention that the "stockholders . . . were put on notice . . . something 
promising had been found and . . . further news would soon be forthcoming.” Defendants 
Post-Trial Memorandum, p. 79.

125 Ultramares Corp. v. Touche, 255 N.Y. 170, 190-91, 174 N.E. 441, 449 (1931).
126 It must be kept in mind that the underlying purpose of protecting the investor must

be extended to all investors, not merely those investors in privity with the purchasing director 
or corporation. The Special Study recommended that legislation concerning corporate pub
licity be enacted, but this was not due to the lack of power in the courts or Commission to 
develop such a rule. Rather it was a result of the confusion of law surrounding 10b-5. 
Special Study, pt. 3, at 96. Although the Special Study does not recommend full disclosure, 
the purchase or sale concept is excluded from their recommendation: "Consideration should 
be given to the enactment of a statute providing criminal sanctions and civil liability for inten
tional or reckless dissemination by issuers or their agents, of false or misleading statements 
. . . which may reasonably be expected to affect investment decisions, loans, or other transac
tions involving the issuer’s securities.” Id. at 102. (Emphasis added.)
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market price of Texas Gulf stock. The court did indicate, however, 
that communicating such information privately would be a violation of 
rule 10b-5.127

127 258 F. Supp. at 290 n.13. The court noted that the insider may violate the rule, but 
left open the question of private liability for such a violation. Ibid.

128 Cf. Ruckle v. Roto Am. Corp., 339 F.2d 24 (2d Cir. 1964); Hooper v. Mountain 
States Sec. Corp., 282 F.2d 195 (5th Cir. I960), cert, denied, 365 U.S. 814 (1961); Rustic v. 
Werblin, CCH Fed. Sec. L. REP. 5 91637 (S.D.N.Y. 1966); New Park Mining Co. v. Can- 
mer, 225 F. Supp. 261 (S.D.N.Y. 1963); 1 Loss, Securities Regulation (2d ed. 1961).

129 E.g., O’Neill v. Maytag, 339 F.2d 764 (2d Cir. 1964). Compare Securities Exchange 
Act of 1934, § 16(b), 48 Stat. 896, 15 U.S.C. § 78p(b) (1964) (absolute liability imposed 
through breach of fiduciary-duty concept).

130 48 Stat. 896, 15 U.S.G § 78p(b) (1964). It provides: "For the purpose of preventing 
the unfair use of information which may have been obtained by [a] . . . director, or officer 
by reason of his relationship to the issuer, any profit realized by him from any purchase and 
sale . .. shall inure to and be recoverable by the issuer . . . .”

131 17 C.F.R. § 240.10b-5 (1966), quoted note 7 supra.
132 Defendants Post-Trial Memorandum, p. 39. This view is supported by the legislative 

history: 16b "provides for the purpose, as it says, of preventing the unfair use of confidential 
information [and] . . . that is the one limitation on their activities.” Hearings on H.R. 4344, 
5065, and 5832 Before the House Committee on Interstate and Eoreign Commerce, 77th 
Cong., 1st Sess., pt. 1, pp. 25-26 (1941). (Emphasis added.)

133 The tippees arguably had violated rule 10b-5, since the rule as stated is not limited 
to insiders or corporate employees. It is not clear whether the Commission’s refusal to prose
cute stemmed from difficulty of proof or policy reasons.

Although the court found no violation of 10b-5 with respect to the 
stock options because the information was held not to be material, there 
would be little difficulty regarding the options as "in connection with a 
purchase or sale.”128 The interesting fact is that the court did not relax 
its definition of materiality when treating the intracorporate granting 
of stock options. It would seem that a much higher standard based on 
traditional concepts of fiduciary duty129 might have come into play in 
this area since the insiders were dealing with. a different and highly 
sophisticated investor—corporate management itself.

INSIDERS

On the surface, section 10(b) and rule 10b-5 are not limited, in 
contrast to Section 16(b) of the Securities Exchange Act of 1934,130 to 
specified insiders in the corporation, but extend to "any person”131 in 
possession of material facts. Defendants conceded that the rule was ap
plicable to nondirectors of the corporation, but argued that the congres
sional purpose of section 10(b) was to prevent fraud, not to create a 
duty to disclose. "Congress made the conscious, deliberate choice of 
limiting regulation to that set forth in Section 16b,”132 and consequently 
rule 10b-5 should likewise be limited to corporate insiders. Notably, 
the Commission indicated by its refusal to prosecute the tippees,133 
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that it, too, might read "any person” in a restrictive manner to 
mean any corporate employee,134 thus possibly indicating SEC abstention 
from future actions against mere tippees.

134 SEC Post-Trial Memorandum, p. 33; see Brophy v. Cities Serv. Co., 31 Del. Ch. 241, 
70 A.2d 5 (Ch. 1949).

135 258 F. Supp. 280-81.
136 Ross v. Licht, CCH Fed. Sec. L. Rep. S 91887 (S.D.N.Y. 1967). "Any person" could 

include tippees, professionals in the brokerage houses, and news reporters, depending on the 
Commission's definition of reasonable time for dissemination. See notes 149-52 infra and 
accompanying text. That only corporate employees were before the court does not foreclose 
liability of tippees under future private suits.

137 Whether information passed on to a "tippee" can be termed a fact is open to some 
question. See Fleischer, Securities Trading and Corporate Information Practices: The Im
plications of the Texai Gulf Sulphur Proceeding, 51 Va. L. Rev. 1271, 1289-90 (1965). 
The Securities Act, when first introduced into Congress, contained a provision regarding tip
pees: "It shall be unlawful for any director, officer ... (3) to disclose, directly or indirectly, 
any confidential information regarding . . . any such registered security not necessary or 
proper to be disclosed as a part of his corporate duties.” S. 2693, H.R. 7852, 73d Cong., 
2d Sess. § 15(b) (1934).

138 SEC Post-Trial Memorandum, p. 113.
139 A more specific standard would place a heavy burden on insider trading:
The considerations . . . that make it unfeasible to establish specific guidelines as to 

The court addressed itself solely to the question of insiders subject 
to the disclosure requirements and included in that definition all "em
ployees ... in possession of material undisclosed information obtained 
in the course of their employment.”135 136 137 Although this definition is some
what narrow in terms of the rule, it did not seem that a wider definition 
was necessary under the facts presented. The rule has been applied to 
nonemployees,130 but such expansion is necessarily difficult since it sub
stantially increases the task of proving that the information was both 
material and a fact.187

DISSEMINATION GAP

The press conference called on April 16 started at 10:00 a.m. and 
lasted ten or fifteen minutes. News of the release was picked up on 
the Merrill Lynch, Pierce, Fenner & Smith internal news wire at 10:29 
a.m. and over the Dow-Jones broad tape between 10:54 and 11:02 a.m. 
Defendant Coates left the meeting room shortly before 10:20 a.m. and 
telephoned an order for 2,000 shares to his broker for the accounts of 
family trusts of which he was trustee; the broker imparted this infor
mation to four of his customers, all of whom purchased stock.

The Commission argued that the mere fact of a press release did 
not permit insiders to start trading since the news could not be dis
seminated immediately to "the great body of stockholders investing for 
the long pull,”138 and advocated a test of reasonableness instead of a 
definite length of time for suspension of insider trading.139 Defendants 
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contended that the press release was the only possible cutoff point which 
could be interpreted with any certainty, that any other time set by the 
court would constitute judicial legislation or rulemaking, and that the 
uncertainties in this type of rule were recognized and expressly avoided 
in section 16(b).140

. . . material facts ... are applicable to the suggestion that Rule 10b-5 does not con
tain an understandable standard by which an insider may determine at what point 
of time news of an important development becomes public in the sense that he must 
no longer refrain from trading in the company’s stock.

SEC Post-Trial Memorandum, p. 113 n.72. A survey by Burson-Marsteller Associates indi
cated that two-thirds of all companies regarded public announcements as being made public 
when delivered to the wire services. Wall Street Journal, June 17, 1966, p. 24, col. 4.

140 Defendants Post-Trial Memorandum, p. D-4.
1« 258 F. Supp. at 288-89.
142 See Ruder, Civil Liability Under Rule 10b-5: Judicial Revision of Legislative Intent?, 

57 Nw. U.L. Rev. 627 (1963); Joseph, Civil Liability Under Rule 10b-5—A Reply, 59 
Nw. U.L. Rev. 171 (1964); Ruder, Pitfalls in the Development of a Federal Law of Corpora
tions by Implication!? hrough Rule 1 Ob-5, 59 Nw. U.L. Rev. 185 (1964).

143 Starting with Kardon v. National Gypsum Co., 73 F. Supp. 798 (E.D. Pa. 1947), the 
rule allowing private recovery under rule 10b-5 has been adopted in ten circuits. See Nash 
v. J. Arthur Warner & Co., 137 F. Supp. 615 (D. Mass. 1955) (dictum) (1st Cir.); Fischman 
v. Raytheon Mfg. Co., 188 F.2d 783 (2d Cir. 1951); Speed v. Transamerica Corp., 235 F.2d 
369 (3d Cir. 1956); Beury v. Beury, 127 F. Supp. 786 (S.D.W. Va. 1954), appeal dismissed, 
222 F.2d 464 (4th Cir. 1955) (dictum); Hooper v. Mountain State Sec. Corp., 282 F.2d 195 
(5th Cir. I960), cert, denied, 365 U.S. 817 (1961); Texas Continental Life Ins. Co. v. Dunne, 
307 F.2d 242 (6th Cir. 1962); Kohler v. Kohler Co., 208 F. Supp. 808 (E.D. Wis. 1962), 
aff’d, 319 F.2d 634 (7th Cir. 1963) (dictum); Boone v. Baugh, 308 F.2d 711 (8th Cir. 1962); 
Errion v. Connell, 236 F.2d 447 (9th Cir. 1956); Estate Counseling Serv., Inc. v. Merrill 
Lynch, Pierce, Fenner & Smith, Inc., 303 F.2d 527 (10th Cir. 1962).

144 Rule 10b-5 specifically indicates fraudulent practices in sections (1) and (3). Section 
(2) is not applicable to the case since there were no statements made. See 258 F. Supp. at 
276-78; notes 85-99 supra and accompanying text.

The court admitted that a more effective rule should be established 
and that the press release was not the most reasonable cutoff point, but 
refused to adhere to the Commission’s test of reasonableness. Believing 
that a judicially evolved time limit could only lead to uncertainty, the 
court indicated that any time limit should be set by administrative rule
making or by legislation.141 This reasoning seems inconsistent with the 
court’s otherwise liberal interpretation of the statute. Rule 10b-5 has 
attained its present stature only through judicial decision. For example, 
personal liability is nowhere mentioned in the statute and there are 
good indications that it was never contemplated by Congress,142 yet the 
courts have permitted private suits under 10b-5.143 The TGS court re
moved the element of scienter when the statute clearly indicated the 
need for proof of the elements of fraud,144 yet adopted an inexplicable 
timidity when asked to establish a reasonable waiting period. The 
court’s argument that the reasonable-time test would lead to uncertain
ties seems to come somewhat late in the development of 10b-5, which, 
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at this point, is nothing more than a collection of uncertainties.11'' A 
reasonable waiting period is no more difficult to determine than ma
teriality under the test espoused earlier in the opinion.

145 Questions have also arisen as to the extent of liability for unintentional misrepre
sentations; and the degree of necessity for reliance on the misrepresentations by the 
plaintiff. Although Rule 10b-5 is an important weapon against fraud its effective
ness against the dissemination of misleading corporate publicity is reduced by these 
uncertainties.

Special Study, pt. 3, at 96.
146 40 S.E.C. at 915.
147 Id. at 914.
148 The court’s holding would permit a director to release material information at a press 

conference at his home and then immediately use the only available telephone to direct his 
broker to purchase stock. See 258 F. Supp. at 288-89-

149 It is interesting to note that the son-in-law of defendant Coates was a broker who 
ordered shares of stock on the basis of inside information before the release was made public. 
The Commission’s failure to prosecute would seem to be inconsistent with their tests of who 
are insiders and their test of a reasonable waiting period for an insider with material informa
tion. See, e.g., Cady, Roberts & Co., 40 S.E.C. 907 (1961).

It would seem that the court has impliedly formulated a rule specify
ing the permissible time in which insiders may trade in spite of its 
explicit refusal to do so. The problem of a dissemination gap was a 
question of first impression before the court and should not have been 
avoided by a misplaced reliance on Cady, Roberts. In Cady, Roberts, 
the defendant had traded prior to the public announcement. Chairman 
Cary stated: "[A] 11 the registered broker-dealer need do is to keep out 
of the market until the established procedures for public release of the 
information are carried out . . . .”145 146 147 Prior to that statement, however, 
the opinion implies that the information must reach the investor, since 
"if purchasers on an exchange had available material information known 
by a selling insider, we may assume that their investment judgment 
would be affected .... Consequently, any sales by the insider must 
await disclosure of the information.”141 This language did not give the 
court the support necessary for its determination; therefore a choice be
tween two alternatives, one reasonable and the other admittedly unrea
sonable, should have been made. The court, by refusing to accept the 
reasonable waiting period, impliedly selected the time of the press re
lease as a rule of law, at least until the Congress or the SEC sets another 
limit—a result which can hardly be said to further the purpose of pro
tecting the prudent investor.148

The court recognized the difficulty of protecting the average investor 
when the news-dissemination process, by its very nature, must give infor
mation to the professionals first.149 This problem will be minimal if 
TGS is interpreted as placing all persons with material inside informa
tion on notice that the interests of the average investor must be heavily
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safeguarded,150 which the court could have done directly by adopting 
the reasonable-time test. In addition, the SEC has weapons to combat 
such an unfair advantage through suspension of trading151 or by its rule
making power.152 It is common practice now to release information 
after the exchanges have closed for the day and it is not unreasonable 
to place this duty on a corporation where there is no justifiable reason 
for not waiting.

150 I need only advert to the Commission’s opinion in the Cady, Roberts case to in
dicate the type of problem that can arise out of privileged access to facts. Cady, 
Roberts was an extreme situation, in the sense that the information which was in
volved would obviously have an immediate and significant impact on the market 
price of the security. But we have recently received indications . . . that premature 
disclosure of corporate information to limited groups of people who are in a posi
tion to act on it may be more prevalent than we had supposed. I do not mean to 
imply that institutional managers or analysts are deliberately seeking information 
which would give them an unfair advantage over those with whom they deal. But 
the problem is there, and the corporate managers, the institutional managers, and the 
SEC must all recognize its existence and take effective steps to deal with it.

Address by Honorable Manuel F. Cohen, Chairman, Securities and Exchange Commission, 
Before American Management Association, Nov. 16, 1966, p. 7.

15148 Stat. 898 (1934), as amended, 15 U.S.C. § 78s(a)(4) (1964): "[I]f in its opinion 
the public interest so requires, [the Commission is authorized] . . . summarily to suspend 
trading in any registered security on any national securities exchange for a period not exceed
ing ten days . . . .”

15M8 Stat. 891 (1934), 15 U.S.C. § 78j (1964).
153 The duty was stated in terms of a strict alternative:

[Ijnsiders must disclose material facts which are known to them by virtue of their 
position but which are not known to persons with whom they deal [or if] . . . dis
closure prior to ... a purchase or sale would be improper or unrealistic under the 
circumstances . . . the alternative is to forego the transaction.

40 S.E.C. at 911; see SEC Post-Trial Memorandum, p. 37; Address by Commissioner Hugh 
F. Owens Before the Annual Meeting of the Oklahoma Bar Association, Dec. 3, 1965, p. 7; 
Address by Commissioner Hamer H. Budge Before New York Chapter, American Society of 
Corporate Secretaries, Nov. 18, 1965, p. 6; Address by David Ferber, Solicitor, SEC, Before 
New York Society of Security Analysts, Feb. 17, 1966, p. 6.

154 40 S.E.C. at 912. (Emphasis added.)

The Future of Corporate Disclosure

In Cady, Roberts, the Commission established a duty on the insider 
to disclose any material information to an investor before the insider 
purchases or sells stock to him.153 Disclosure was felt to be necessary 
because the information stemmed from "the existence of a relationship 
giving access, directly or indirectly, to information intended to be avail
able only for a corporate purpose and not for the personal benefit of 
anyone, and [because of] . . . the inherent unfairness involved where a 
party takes advantage of such information knowing that it is unavailable 
to those with whom he is dealing.”154 The question which arises imme
diately from such language is: Inherent unfairness to whom?

One answer is that it means inherent unfairness to the stockholder 
selling to an insider and that rule 10b-5 is designed to protect him 



1967] Texas Gulf Sulphur 693

alone.1-’0 There are two weaknesses in such a proposal. First, the Se
curities Exchange Act of 1934150 was enacted to protect all investors 
and maintain the integrity of the market place by eliminating manipula
tive devices through effective policing and forced disclosure.15' Limiting 
the cloak of protection to those selling to insiders constitutes a very 
narrow reading of the statute. A broader definition encompassing at 
least all the shareholders who need the information in order to make 
an enlightened investment judgment whether to retain ownership in the 
corporation155 * 157 158 is necessary if the purpose of the Securities Exchange Act 
is to be fulfilled. Second, the mechanics of the market are such that it 
is almost impossible to protect the shareholder from unscrupulous in
siders.159 Further, it cannot be said that there is an inherent unfairness 
to a stockholder who ultimately sold to an insider when in reality the 
stockholder had no idea to whom he was selling his stock, nor any 
choice. Under the practice of pairing orders, the vendor and purchaser 
are not matched until after both the purchase and the sale have been 
consummated.160 The result of protecting the single shareholder would 
thus be to give him a windfall.161

155 Note, Civil Liability Under Section 10B and Rule 10B-5: A Suggestion For Replacing 
the Doctrine of Privity, 74 YALB L.J. 658, 687 (1965).

158 48 Stat. 881 (1934), 15 U.S.C. §§ 78a-jj (1964), as amended, 15 U.S.G § 77f (Supp. 
I, 1965); see S. Rep. No. 1455, 73d Cong., 2d Sess. 68 (1934); H.R. Rep. No. 1383, 73d 
Cong., 2d Sess. 11 (1934).

157 Special Study pt. 3, at 2-7. The policing sections of the statute are §§ 78(e) (regula
tion of broker-dealers), 78(g) (margin requirements), 78(i) (matched orders, market making, 
wash sales), 78(j) (anti-fraud provisions), 78(o) (registration of brokers), 78(p) (regulation 
of directors and officers), and 78(u) (investigative powers). Disclosure aspects of the act in
clude §§ 78(f) (registration of national securities exchanges); 78(Z) (registration of securi
ties); 78(m) (periodical reports); 78(n) (proxies).

188 The New York Stock Exchange’s policy ... is that important corporate develop
ments which might affect security values or influence investment decisions should be 
promptly disclosed. ... A second concept [is] . . . that a corporate officer or direc
tor has the duty of a fiduciary to the company’s shareholders. . . . The original 
statutory scheme for federal securities regulation incorporated this principle... . The 
insider must not use confidential information to make personal purchases or sales 
of the issuer’s security, thereby taking advantage of the fact that other shareholders 
and potential shareholders do not have access to that significant information.

Address by Commissioner Hamer H. Budge, op. cit. supra note 153, pp. 3-5. (Emphasis 
added.)

159 See, e.g., Goodwin v. Agassiz, 283 Mass. 358, 186 N.E. 659 (1933). The court in 
Good-win noted that purchases and sales of stock traded on a stock exchange are commonly 
impersonal affairs. "An honest director would be in a difficult situation if he could neither 
buy nor sell . . . shares of stock in his corporation without first seeking out the other actual 
ultimate party to the transaction . . . .” Id. at 362, 186 N.E at 661. The Commission in the 
Texas Gulf case swept aside all such routine burdens as well as all of the mechanical charac
teristics of the exchange market place which it made anonymous.

180 Although the problem has not yet been raised, there might be a question of who is 
in privity with the purchaser. Although the vendor is eventually matched with a vendee, 
the vendor’s shares become fungible goods which do not necessarily pass to that particular 
vendee. This merely illustrates the difficulty in establishing privity in the anonymous market.

181 Consider, for example, the difficulty the Commission would have in distributing the
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It might be argued that continued insider purchasing would create 
upward pressure on the price of the security, thereby inducing share
holders to sell, although at a profit. On the other hand, had the insider 
not purchased, the shareholder who intended to sell on the exchange 
anyway might have otherwise sold at a lower price.* 162 The individual 
with cause to complain, if "inherently unfair” refers to a shareholder 
selling to an insider, is perhaps the prospective purchaser who does not 
have the inside information; yet his interests are in no way represented 
in a rule 10b-5 action.163

damages it sought in the restitution portion of its prayer for ancillary relief in the present 
case. See 258 F. Supp. at 267 n.l. See generally 80 Harv. L. Rev. 468 (1966).

162 See Defendants Post-Trial Memorandum, p. 41. The Commission’s position assumes 
that there is damage to the random seller and a cause-and-effect relationship between the in
sider’s actions and this damage. Mr. Whitney points out there is at least "an aura of unreal
ity" surrounding each assumption, because "absent a willing buyer meeting one of these 
willing sellers . . . the sell order would have to accept a lower public bid or the price which 
the specialist in Texas Gulf stock would pay in purchasing for his own account.” Whitney’, 
Section 10b-5: From Cady, Roberts to Texas Gulf: Matters of Disclosure, 21 Bus. Law. 193, 
201 (1965); see Fleischer, Securities Trading and Corporate Information Practices: The Im
plications of the Texas Gulf Sulphur Proceeding, 51 Va. L. Rev. 1271, 1296-97 (1965).

163 Cf. Whitney, supra note 162, at 201.
164 See 78 Cong. Rec. 7861-66 (1934) (remarks of Representatives Lea and Wolverton). 

Representative Lea noted that "the real purpose of this regulatory measure is to protect the 
investors of the United States . . . and to give integrity to the securities by the sale of which 
American business must be financed.” Id. at 7861. Representative Wolverton expressed 
the "hope and expectation that a wise and judicious administration of the provisions of this 
act will create a new confidence in the integrity of the security markets.” W. at 7865-66. 
See also S. Rep. No. 1455, 73d Cong., 2d Sess. 81 (1934); S. Rep. No. 47, 73d Cong., 1st 
Sess. 1 (1933); 78 CONG. Rec. 8163 (1934) (remarks of Senator Fletcher).

165 There has been, however, recent agitation for integration of the Securities Act with 
the Securities Exchange Act in order to promote the disclosure concept. Heller, "Integration" 
of the Dissemination of Information Under the Securities Act of 1933 and the Securities Ex
change Act of 1934, 29 Law & Contemp. Prob. 749 (1964). As it stands today the Com
mission’s Division of Trading and Markets, pursuant to the Securities Exchange Act, is the 
main enforcement arm while the Division of Corporate Finance by means of registration 
regulates disclosure under the Securities Act of 1933.

166 The disclosure devices in the act were recently extended to the over-the-counter stocks
under § 12(g) which requires periodic reports from all corporations with total assets exceed
ing $1,000,000 and with over 750 shareholders. 78 Stat. 566, 15 U.S.C. § 78(Z) (1964).

A second possible interpretation of the inherent unfairness doctrine, 
that it is directed primarily at protecting the integrity of the market 
place, seems most consonant with the original legislative intent of the 
statute.164 The problem is to ascertain the method by which this can 
best be effectuated. The Commission’s current method appears to be 
to discourage insider trading by litigating in certain critical situations.165 
It is doubtful that such "scare” tactics should be considered exclusive 
in light of the fact that the Securities Exchange Act extensively employs 
the device of forced disclosure.166 * * Perhaps rule 10b-5 is an amalgama
tion of both punitive and disclosure techniques. Disclosure has been
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extremely successful under the Securities Act in regulating the issuance 
of securities,167 and under the Securities Exchange Act in connection 
with proxy solicitations168 and long-term reports;161* however, it has been 
of limited use for current reporting of material events.',0 Form 8-K, 
authorized under SEC Rules 13 and 15,m requires certain information 
to be reported ten days after the end of the month in which the ma
terial event happened, but this form has proven to be of little signifi
cance to the investing public.1,2

161 "Full disclosure of essential facts and frequent progress reports have proven to be the 
most effective tool for bringing to the attention of buyers and sellers the official facts con
cerning an enterprise.” Special Study, pt. 3, at 9.

188 48 Stat. 895 (1934), as amended, 15 U.S.C. § 78n (1964); 17 C.F.R. §§ 240.14a-l 
to -11 (Supp. 1966). The proxy rules have been described by Professor Loss as "the single 
most effective disclosure device in our whole statutory arsenal.” Address by Former Com
mission Counsel Louis Loss Before New York Republican Club, April 28, 1949, p- 3-

i®9 48 Stat. 895 (1934), as amended, 15 U.S.C. § 78(m) (1964). The Commission rules 
require annual financial reports, 17 C.F.R. § 240.13a-l (Supp. 1966) (Form 8-B), semi
annual financial reports, 17 GF.R. § 240.13a-13 (Supp. 1966) (Form 9-K), and quarterly 
financials for certain real estate companies, 17 GF.R. § 24O.13a-15 (Supp. 1966) (Form 7-K).

170 There is no Commission requirement that material events must be reported imme
diately.

17117 C.F.R. §§ 24O.13a-ll, ,15d-ll (1964).
172 Form 8-K is not an effective way to inform shareholders of immediate corporate devel

opments since these filings involve considerable discretion in the disclosure of certain ma
terial information. Item 12 expressly permits the filing corporation to decide whether to 
include or exclude certain material information. Recent attempts to strengthen the form 
have been unsuccessful. See SEC Securities Act Release No. 34-7495, Dec. 31, 1964; SEC 
Securities Act Release No. 34-6770, April 5, 1962; SEC Securities Act Release No. 34-5979, 
June 9, 1959. Texas Gulf’s Form 8-K filings for the period from April to August 1966 
illustrate the problems involved. Although the corporation listed the numerous lawsuits 
against it, as required by Item 3, the information disclosed neither the nature of the actions 
nor the amount involved. Apparently current reporting of all material facts is not manda
tory "on the ground that compliance with this standard would be very difficult because it is 
so vague; furthermore, it might expose corporations to significant risks of liability'.” Fleischer, 
Securities Trading and Corporate Information Practices: The Implications of the Texas Gulf 
Sulphur Proceeding, 51 Va. L. Rev. 1271, 1300 (1965).

173 In the instant case the son-in-law of defendant Coates seemed to have been in a similar 
position to Gintel in Cady, Roberts, yet no complaint was filed against him. Further, al
though restitution was sought, the thrust of the court’s decision entirely neglects shareholder’s 
relief.

174 I think it is significant that in the Texas Gulf case the Commission . . . has not 
charged the company itself with any violation of Rule 10b-5 during the period pre
ceding the issuance of the [April 12th] . . . press release .... This would seem to 
indicate that the Commission is of the view that when a corporation is not trading 
in its stock it would not be violating Rule 10b-5 ....

Address by David Ferber, op. cit. supra note 153, pp. 4-5. See also Address by Commissioner 
Hugh F. Owens Before the Annual Meeting of the Oklahoma Bar Association, Dec. 3, 1965.

At present, the SEC is pursuing, and the courts seem to be adopting, 
a course of action whereby rule 10b-5 would be primarily a punitive 
weapon wielded against unscrupulous directors;1'3 disclosure would be 
merely incidental since it has been indicated that no liability would 
arise where a director withheld material information but did not trade.1'1 * 170 * 172 173 174
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A factor militating against such an approach is corporation fear of dis
closure, a fear that has been enhanced by the Commission’s action against 
Texas Gulf for issuing the allegedly false and misleading press release.175 
This could lead to a corporate policy of withholding all information 
necessary for an enlightened market place, thereby restricting severely 
the Commission’s attempts to maintain market integrity.176

175 Solicitor Ferber, while not thinking that this result would follow, stated:
I suppose it is also conceivable that a corporate blackout could stem from the Com
mission’s charge that the Texas Gulf Sulphur Company issued a false and misleading 
press release, thereby causing corporate officials to remain silent rather than risk 
giving out inaccurate information and perhaps bringing about formal charges against 
the company.

Address by David Ferber, op. tit. supra note 153, pp. 10-11.
176 This is not necessarily true for the large national exchanges since they have listing 

agreements requiring immediate disclosure of material information. E.g., New York Stock 
Exchange Manual Listing Agreement A-20-22. The over-the-counter markets, however, where 
the investor needs the most protection, have no such requirements. The president of the 
New York Stock Exchange has indicated that such disclosure has not unduly hampered the 
corporation and has proved very successful in some situations. The Public Be Saved, Remarks 
of G. Keith Funston, Financial World Awards Banquet, Oct. 26, 1965.

177 See New York Stock Exchange, The Corporate Director and the Investing 
Public 4 (1965); Remarks of G. Keith Funston, op. tit. supra note 176, p. 4.

178 See SEC v. Captial Gains Research Bureau, Inc., 375 U.S. 180 (1963); Berko v. SEC, 
316 F.2d 137, 143 (2d Cir. 1963): "The Commission’s duty is to enforce the remedial and 
preventive terms of the statute in the public interest. . . .”

179 SEC Pretrial Memorandum, p. 23.
180 A second concept, much older even than the acceptance of corporate disclosure, 
is the duty long-imposed in the law to the effect that a corporate official or director 
has the duty of a fiduciary to the company’s shareholders. The theory is that once 
stockholders have pooled their assets in a cooperative undertaking, the selection, 
usually from among their ranks, of directors and officers to act for the shareholders 
carries certain obligations with it.

Address by Commissioner Hamer H. Budge, op. tit. supra note 153, p. 3.

A third interpretation would be to construe the statute and the rule 
primarily as a device to protect all investors. If viewed in this perspec
tive, rule 10b-5 would be extended to protect all stockholders contem
plating investing or terminating their investment in a corporation. The 
inherent unfairness doctrine of Cady, Roberts seems best explained in 
this way, since the person or corporation who, having material informa
tion, fails to release it is denying the shareholder the tools necessary to 
make an enlightened investment judgment.177

It must be kept in mind that TGS was not a suit brought by share
holders to recover damages, but a suit brought by the federal agency 
whose duty it is to protect investors.178 The major thrust of the suit 
was to establish the commission of an unlawful act.179 The duty and 
breach thereof must be thought of in terms of the public interest and 
not of private recovery. In this respect, the Commission’s action was 
statutory, for breach of a duty by a fiduciary, and is unlike a common
law action of deceit.180 The common law had held that since there 
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was no duty of disclosure owing from the director or the corporation 
to the individual shareholder, no liability could accrue unless the cor
poration or director purchased or sold securities.181 If, however, rule 
10b-5 is the vehicle for an emerging federal corporation law, as many 
authorities claim,182 then there is no good reason the federal courts can
not take the lead in securing the long overdue obligation of immediate 
disclosure of significant events to the investing public.183

181 E.g., Hooper v. Mountain States Sec. Corp., 282 F.2d 195, 201 (5th Cir. I960); Norris 
& Hirshberg, Inc. v. SEC, 85 U.S. App. D.C. 268, 273, 177 F.2d 228, 233 (1949); Charles 
Hughes & Co. v. SEC, 139 F.2d 434, 437 (2d Cir. 1943), cert, denied, 321 U.S. 786 (1944); 
Geller v. Transamerica Corp., 53 F. Supp. 625 (D. Del. 1943), aff’d, 151 F.2d 534 (3d Cir. 
1945); Crowell v. Jackson, 53 N.J.L. 656, 23 Atl. 421 (Ct. Err. & App. 1891).

182 See McClure v. Borne Chem. Co., 292 F.2d 824, 834 (3d Cir. 1961); Cady, Roberts 
& Co., 40 S.E.C. 907, 910 (1961); Ruder, Civil Liability Under Rule 10b-5: Judicial Revision 
of Legislative Intent?, 57 Nw. U.L. REV. 627 (1963).

183 The practice of immediate disclosure of significant events has been adopted by both 
major stock exchanges and has been enforced in some instances by suspension of trading by 
the exchanges. See Remarks of G. Keith Funston, op. cit. supra note 176, p. 5. See also 
Special Study, pt. 3, at 98. The Special Study indicates, however, that the exchanges’ control 
over corporate publicity is limited due to their inability to determine the accuracy of dis
closures. Ibid. For a discussion of the NYSE rule see Westwood & Howard, Self-Govern
ment in the Securities business, 17 LAW & CONTEMP. PROB. 518 (1952).

184 Defendants in TGS argued persuasively that this creates a dilemma for the directors, 
for if their disclosure is "overly optimistic” they may be prosecuted for fraud. In a panel 
discussion counsel for defendants observed: "The only answer is the care that lawyers always 
give to this sort of thing by alerting corporate management to the fact that this is an area 
where they can no longer rely solely on their public relations people . . . .” Farmer, Cary, 
Fleischer & Halleran, Insider Trading in Stocks, 21 Bus. Law. 1009,1027 (1965).

185 In TGS, disclosure after the initial strike on November 12 would have negated any 
chances of purchasing the land at a bargain price.

Rule 10b-5 could thus, by placing the basic duty of full disclosure 
upon the corporation and its insiders, protect the investor from insider 
abuses, unleash a new flow of corporate information, and maintain the 
integrity of the market.184 185 As stated previously, what is inherently un
fair is not that the shareholder sold to an insider, for he would have 
sold anyway, and possibly at a lower price. Rather it is that the share
holder sold under circumstances where a corporation of which he was 
part owner failed without justifiable cause to give him material informa
tion which would have affected his decision.

The requirement of full disclosure immediately gives rise to an ex
ception where, as in TGS, full disclosure would jeopardize the corpora
tion’s chances for financial success in a venture.18“ Actually, failure to 
disclose due to corporate self-interest is not an exception to the duty, 
but an application of the same principle: the corporation owes a duty 
not only to shareholders who sell, but to all shareholders. Consequently, 
when the corporation is placed in the difficult position of deciding 
whether to disclose, concern must be given to all record owners of the 
corporation, not merely to the prospective vendors of its securities.



698 The Georgetown Law Journal [Vol. 55: 664

Rule 10b-5, viewed in this manner as a vehicle for full and immedi
ate corporate disclosure, could create liability for nondisclosure under two 
alternatives.186 First, liability could be placed on the corporation for 
failure to disclose without justifiable cause. Insider abuses would not 
be treated as unlawful per se but in terms of a breach of fiduciary duty 
of the insider to the corporation, since any dealings seeking to gain a 
personal financial advantage might possibly subject the corporation to 
future liability. The corporate employee’s task of determining whether 
sound corporate reasons for withholding information outweigh the duty 
of full disclosure will be difficult enough without tempting him with 
personal gain derived from trading on undisclosed information.187 The 
common-law fiduciary duty of a director to his corporation would pro
vide a basis for removing such temptation.188 Thus, whenever, for valid 
business reasons, the board does not disclose material information, the 
"ancient precept against serving two masters”189 could be used to pro
hibit insider trading.

186 Liability would not necessarily have to follow; the courts could limit actions based on 
this theory to SEC suits for prophylactic relief. Cf. SEC v. Capital Gains Research Bureau, 
Inc., 375 U.S. 180 (1963). If liability were found, the amount could be staggering. Courts 
could temper harsh results by applying conservative definitions of "materiality” and "justi
fiable cause for not disclosing.” See note 185 supra and accompanying text.

187 C/. Pepper v. Litton, 308 U.S. 295 (1939). Mr. Justice Douglas stated that the di
rector "cannot manipulate the affairs of his corporation to [the stockholders’] . . . detriment 
and in disregard of the standards of common decency and honesty. He cannot by the inter
vention of a corporate entity violate the ancient precept against serving two masters.” Id. 
at 311. See also Address by Commissioner Hugh F. Owens Before the Annual Meeting of 
the Oklahoma Bar Association, Dec. 3, 1965, p. 7.

188 See notes 15-18 supra.
189 Pepper v. Litton, 308 U.S 295, 311 (1939).
190 See notes 155-61 supra and accompanying text.
191 The 1964 amendments to the Securities Exchange Act, Pub. L. No. 88-467, 78 Stat. 

565 (codified in scattered sections of 15 U.S.C.), included the over-the-counter market as a 
result of the recommendation of the Special Study. Special Study, pt. 3, at 2-60.

192 New York Stock Exchange Manual Listing Agreement A20-22; Letters From Presi
dent of American Stock Exchange to the Presidents of Corporations With Securities Traded on 
the Exchange, Dec. 28, I960, and Jan. 24, 1963, cited in Special Study, pt. 3, at 98.

A second alternative would be to place the duty of disclosure directly 
upon the knowledgeable director, but make the duty run to all share
holders and not merely to the fortuitous vendor with whom the director 
is matched after the sale.190 The protection of this newly created duty 
would then include over-the-counter markets and smaller exchanges, 
where the need for shareholder protection is greatest,191 but not some 
of the larger exchanges which have already imposed this duty upon their 
members.192

It has been argued that merely prohibiting trading by an insider in 
possession of undisclosed material information will have the effect of 
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encouraging early corporate disclosure by management,183 and would be 
sufficient without the full-disclosure rule. The theory is that a director 
would be induced to disclose earlier because of his desire to take advan
tage of the material event by acquiring stock. One problem in this 
theory is that early disclosure, by affecting the stock’s market price, 
should reduce if not eliminate the insider’s profit advantage, without 
which he would have little desire to trade. Thus, without some other 
reason to disclose, removing the desire to trade eliminates the motivation 
for early disclosure. Another factor which seems to refute this theory 
can be illustrated by the Commission’s suit against Texas Gulf which, if 
anything, has created a possible corporate blackout. It is possible that 
there would have been no corporate prosecution if the April 12 press 
release had not in fact been published.184 The effect is to engender a 
course of total nondisclosure,185 * a course opposed to the SEC’s desire for 
informed markets.

193 Address by Commissioner Hamer H. Budge, op. cit. supra note 153, p. 7; Address by 
David Ferber, op. cit. supra note 153, p. 10.

194 See note 174 supra.
195 The corporate-blackout problem can best be illustrated by the following statement of 

Mr. Ivar Krueger of Krueger & Toll: "Whatever success I have had may be attributed to 
three things: one is silence; the second is more silence; and the third is still more silence.” 
Quoted in Farmer, Cary, Fleischer & Halleran, Insider Trading in Stocks, 21 Bus. Law. 1009, 
1014 (1965).

196 See Ruder, Pitfalls in the Development of a Pederal Law of Corporations by Implica
tion Through Rule 10b-5, 59 Nw. U.L. Rev. 185 (1964).

197 Form 10-K, 17 C.F.R. § 249-310 (Supp. 1966), requires that comprehensive annual 
reports be submitted to the company’s shareholders pursuant to §§ 13 or 15d of the Securities 
Exchange Act of 1934. Form 9-K requires somewhat less comprehensive semi-annual re
ports. 20 Fed. Reg. 4816-17 (1955), revised, 25 Fed. Reg. 3552 (I960). Form 8-K is a 
current report for reporting material ten days after the close of each month in which a speci
fied event occurs. 19 Fed. Reg. 732 (1954), as amended, 23 Fed. Reg. 5561 (1958).

198 Form 8-K, the earliest required report, would not be submitted until the eleventh day 
after the event if it happened on the first day of the month. 19 Fed. Reg. 732 (1954), as 
amended, 23 Fed. Reg. 5561 (1958).

199 Chairman Manuel F. Cohen recognized this deficiency, stating:

The problems created by full disclosure would be no greater than 
are now presented in the evolution of rule 1 Ob-5.188 The present forms 
10-K, 9-K, and 8-K contain fairly comprehensive disclosure require
ments;187 they do not, however, require disclosure at the crucial time, 
that is, at the time of the material event.188

Conclusion

Until recently, the shareholder was the forgotten man with respect 
to securities law. The dominance of the 1933 act requiring corporate 
disclosure in the issuance of securities was paramount prior to 1964, 
with the exception of the proxy rules and limited annual reports.188 The 
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1964 amendments200 extended disclosure to shareholders in the over- 
the-counter markets and laid the foundation for a new relationship be
tween corporations and the shareholder public. Furthermore, section 
10(b), originally designed as a check against the manipulations of the 
robber-barons of old, has outstripped this original purpose and has, to
gether with rule 10b-5, great potential for creating new rights and 
duties in the corporation-director-shareholder relationship. Yet the pres
ent trend of the rule’s development indicates that it is being limited to 
policing overreaching insiders, avoiding the newly created problem of 
corporate blackout.

It is suggested that the securities field has matured to an extent that 
full and immediate corporate disclosure can be required without a dis
rupting of the securities market or corporate practice. This development 
cannot be successfully implemented by the enactment of administrative 
rules or legislation, since, as previously indicated,201 the problems sur
rounding this type of disclosure as exemplified by the Texas Gulf case 
cannot effectively be handled by rule or statute. Under these circum
stances the development of rule 10b-5 and full disclosure can best be 
effectuated, and particular problems resolved, by the courts on a case-by- 
case basis in the perspective provided by a reexamination of the policy 
considerations underlying recent litigation in this area.

The general approach of the federal securities laws to the issuers of publicly-traded 
securities has not been regulation, but requirements for disclosure. The most impor
tant disclosure requirements have been keyed to two basic events—the offering of 
additional securities and the annual meeting of stockholders. We also require an
nual, semi-annual and periodic reports to be filed with us, but I do not believe that 
the substance or the use of those reports has as yet fulfilled the objectives which the 
Congress had in mind when it included the reporting provisions of Section 13 in the 
Securities Exchange Act of 1934. This is a problem to which we are currently de
voting our special attention.

Address by Honorable Manuel F. Cohen, op. cit. supra note 150, p. 6.
200 See note 191 supra.
201 See notes 197-98 supra and accompanying text



JEOPARDY ASSESSMENT: THE SOVEREIGN’S 

STRANGLEHOLD

The taxing system of the United States is largely conducted through 
a system of voluntary self-assessment whereby the taxpayer computes his 
tax and files his return without any affirmative action on the part of 
the Government.1 That this system works remarkably well is indicated 
by the fact that the tax declared in 97.8 per cent of the income, estate, 
and gift tax returns filed goes unquestioned, despite improved audit 
methods.2 Settlement procedures within the Internal Revenue Service 
result in a negotiated assessment in all but about 1,300 of the remaining 
cases each year.3 It is only in these latter cases that an involuntary 
assessment may be imposed upon a taxpayer.

1 See 9 Mertens, Federal Income Taxation § 49.81 (1965 rev.). The term "self
assessment” has no technical meaning in tax law. An assessment is "an administrative deter
mination that one is indebted to the Government for taxes—in effect, it is a judgment for 
taxes found due.” Pipola v. Chicco, 169 F. Supp. 229, 231 (S.D.N.Y. 1959). modified, 
274 F.2d 909 (2d Cir. I960). See also Cohen v. Gross, 316 F.2d 521, 522 (3d Cir. 1963). 
Due to the administrative impossibility of auditing more than a small fraction of the returns 
filed, most of the revenue is collected without formal assessment. Cf. United States v. Amori, 
136 F. Supp. 601, 602 (N.D. Cal. 1955).

2 1966 Comm’r of Int. Rev. Ann. Rep. 34. A total of 104,077,987 returns were filed 
with the Internal Revenue Service in fiscal 1966. Of these, 3,311,131 were examined. The 
audit division proposed adjustments on 2,275,658 returns of which 1,950,264 were agreed 
upon, paid, or defaulted. The remaining cases were either settled informally within the Ser
vice or litigated in the Tax Court, the district court, or the Court of Claims. During fiscal 
1966, the Tax Court received 7,013 petitions, dismissed 345, settled 5,104 by stipulation, 
and decided 778 on the merits, of which 332 were appealed. Of the 1,508 refund suits filed 
in the district courts and the Court of Claims, 819 were settled and 506 decided. The courts 
of appeals decided 373 appeals, 290 for the Government and 62 for the taxpayer, modifying 
21 other decisions. Ibid.

3 Ibid.
4 Revenue Act of 1924, ch. 234, § 900, 43 Stat. 336. Prior to 1924 the only remedy for 

the taxpayer who disputed the accuracy of the Government’s tax claims was payment under 
protest and suit for refund. H.R. REP. No. 179, 68th Cong., 1st Sess. 7 (1924). There was 
comparatively little need for a prepayment-litigation procedure prior to the passage of the 
Revenue Act of 1916, ch. 463, 39 Stat. 756, the predecessor of our present complex system 
of income, estate, and gift taxation. Prior income taxes had been in effect from 1862 to 
1872, and from 1894 to 1895, when the Supreme Court found the income tax unconstitu
tional. Pollock v. Farmers Loan & Trust Co., 157 U.S. 429 (1895).

5 Int. Rev. Code of 1954, § 6213(a).
6 H.R. REP. No. 179, 68th Cong., 1st Sess. 7 (1924).

Since 1924,4 5 a resisting taxpayer, before paying the tax, has been 
able to litigate the administrative determination of his income, estate, or 
gift tax liability before the Board of Tax Appeals, now the Tax Court.8 
In establishing the Board, Congress recognized that "the right of appeal 
after payment of the tax is an incomplete remedy, and does little to 
remove the hardship occasioned by an incorrect assessment.”6 Under 
present law when conference settlement procedures fail, the district di

701
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rector sends the taxpayer a statutory deficiency notice or "ninety-day 
letter,” which gives the taxpayer notice of the director’s determination 
that a deficiency is due and of his intention to assess and collect it.7 The 
director is prohibited from acting further during the ninety days following 
the notification.8 If the taxpayer so desires, he can further stay assess
ment and collection by petitioning the Tax Court for a redetermination 
of the deficiency.9

7 Int. Rev. Code of 1954, § 6213(a).
8 Ibid. If the Commissioner attempts to assess or collect the deficiency during the ninety- 

day period, in violation of the statute, he will be enjoined despite the language of § 7421 
which prohibits suits in any court to restrain the assessment or collection of any tax. Compare 
Walker v. IRS, 333 F.2d 768 (9th Cir. 1964), cert, denied, 380 U.S. 926 (1965); Sturgeon 
v. Schuster, 158 F.2d 811 (10th Cir.), cert, denied, 331 U.S. 817 (1947).

0 The ninety-day letter is a prerequisite to Tax Court jurisdiction which is limited to 
appeals from the director’s deficiency determinations. Mason v. Commissioner, 210 F.2d 388 
(5th Cir. 1954). The Ninth Circuit has termed the ninety-day letter the ''ticket to the Tax 
Court.” Corbett v. Frank, 293 F.2d 501, 502 (9th Cir. 1961); see, e.g., Associated Muts., 
Inc. v. Delaney, 176 F.2d 179 (1st Cir. 1949); Agnes McCue, 1 T.C. 986 (1943); Forest Glen 
Creamery Co., 33 B.T.A. 564 (1935), rev’d on other grounds, 98 F.2d 968 (7th Cir. 1938), 
cert, denied, 306 U.S. 639 (1939)- See generally 9 Mertens, Federal Income Taxation 
§ 50.10 (1965 rev.).

10 Ch. 234, § 274(d), 43 Stat. 297. In addition to those considered in this Note, the 
1954 Code contains four exceptions to the general rule allowing the taxpayer prior litigation 
of tax liability: (1) where the taxpayer waives the restrictions on assessment and collection, 
Int. Rev. Code of 1954, § 6213(d); (2) where a correction of the taxpayer’s arithmetic 
discloses that additional amounts are due, INT. REV. CODE OF 1954, § 6213(b)(1); (3) where 
the taxpayer has received an erroneously large tentative carryback adjustment, INT. Rev. Codb 
OF 1954, § 6213(b) (2); and (4) where the taxpayer has been adjudicated bankrupt or a re
ceiver has been appointed, Int. Rev. Code of 1954, § 6871 (a). See generally 9 Mertens, 
Federal Income Taxation § 49.138, at 220-21 (1965 rev.).

11 Int. Rev. Code of 1954, § 6861(a). The section states in full:
If the Secretary or his delegate believes that the assessment or collection of a defi
ciency, as defined in section 6211, will be jeopardized by delay, he shall, notwith
standing the provisions of section 6213(a), immediately assess such deficiency 
(together with all interest, additional amounts, and additions to the tax provided for 
by law), and notice and demand shall be made by the Secretary or his delegate for 
the payment thereof.

12 int. Rev. Code of 1954, § 6851(a).
13 See, e.g., Lloyd v. Patterson, 242 F.2d 742, 744 (5th Cir. 1957); Homan Mfg. Co. v. 

Long, 242 F.2d 645, 655 (7th Cir. 1957); Publishers New Press, Inc. v. Moysey, 141 F. Supp. 
340, 343 (S.D.N.Y. 1956); Communist Party, U.S.A, v. Moysey, 141 F. Supp. 332, 336 

The Revenue Act of 1924 allowed summary assessment prior to 
adjudication for cases presenting special circumstances.10 This provision, 
now Section 6861 of the 1954 Code, empowers the Secretary of the 
Treasury or his delegate to immediately assess and collect a deficiency 
if he "believes that the assessment or collection of a deficiency . . . will 
be jeopardized by delay.”11 A similar section allows the Secretary or his 
delegate to terminate the taxable year and immediately assess and collect 
the tax found to be due if he finds collection to be jeopardized.12 The 
determination of jeopardy is a wholly discretionary function and not 
subject to judicial review.13 Such an assessment has the force of a 
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judgment14 and becomes a lien on all property owned by the taxpayer 
upon notice and demand for payment.15 Assessed property may be seized 
by the Government16 and held, pending the Tax Court determination.1' 
A jeopardy assessment may be made without prior notice to the taxpayer 
that his taxes are under audit,18 and is frequently made before the tax
payer has been sent the statutory deficiency notice.19 20 The Code provides 
that where no prior deficiency notice has been sent, the service must 
send the ninety-day letter within sixty days of making a jeopardy assess
ment.* ’0 Failure of the Government to comply with the statutory com
mand will be unlikely either to prejudice the Government or aid the 
taxpayer, since successive jeopardy assessments may be made.21 A jeop-

(S.D.N.Y. 1956); Foundation Co. v. United States, 83 Ct. Cl. 513, 544, 15 F. Supp. 229, 246 
(1936); Estate of Kohler, 37 B.T.A. 1019, 1030 (1938); Brown-Wheeler Co., 21 B.T.A. 755 
(1930); Continental Prods. Co., 20 B.T.A. 818, 828 (1930); James Couzens, 11 B.T.A. 1040, 
1158 (1928).

14 See Citizens Nat’l Trust & Sav. Bank v. United States, 135 F.2d 527, 528 (9th Cir. 
1943); United States v. Peelle Co., 131 F. Supp. 341 (E.D.N.Y.), aff’d, 224 F.2d 667 (2d Cir. 
1955); United States v. Canadian Am. Co., 100 F. Supp. 721 (E.D.N.Y. 1951). But a jeop

ardy assessment is not a final statement of the balance due the Government. United States 
v. Hardy, 299 F.2d 600 (4th Cir.), cert, denied, 370 U.S. 912 (1962).

15Int. Rev. Code of 1954, § 6321.
16Int. Rev. Code of 1954, § 6331(a). In the ordinary assessment situation ten days 

must elapse after notice and demand for payment before property may be distrained. . How
ever, where a jeopardy assessment is made, notice, demand, and seizure may be virtually 
simultaneous. Ibid.

17 Unless the property is perishable, unduly expensive to maintain, or the taxpayer con
sents, it cannot be sold until the Tax Court has rendered a decision. Smith v. Flinn, 261 F.2d 
781 (1958), modified per curiam, 264 F.2d 523 (8th Cir. 1959); see notes 92-94 infra and 
accompanying text.

18 E.g., Harvey v. Early, 66 F. Supp. 761 (W.D. Va. 1946), aff’d, 160 F.2d 836 (4th Cir. 
1947). See also Mikeworth, How To Handle Jeopardy Assessments, 2 P-H Tax Ideas 5 
28009.1, at 28181 (1965).

19 E.g., Mason v. Commissioner, 210 F.2d 388 (5th Cir. 1954); Publishers New Press, 
Inc. v. Moysey, 141 F. Supp. 340 (S.D.N.Y. 1956); Communist Party, U.S.A, v. Moysey, 141 
F. Supp. 332 (S.D.N.Y. 1956).

20 Int. Rev. Code of 1954, § 6861(b), United States v. Ball, 326 F.2d 898 (4th Cir. 
1964); Publishers New Press, Inc. v. Moysey, 141 F. Supp. 340, 343 (S.D.N.Y. 1956) (quot
ing § 6861 (b)); Communist Party, U.S.A, v. Moysey, 141 F. Supp. 332, 336 (S.D.N.Y. 1956) 
(quoting § 6861(b)); G. H. Connell, 15 B.T.A. 1309 (1929). Section 6212(a) authorizes 

the Secretary or his delegate to send the deficiency notice by certified or registered mail, but 
courts have held this to be a requirement. United States v. Ball, 326 F.2d 898, 901 (4th Cir. 
1964) (failure to send notice by registered mail fatal to jeopardy assessment); Roger J. Wil
liams, 13 T.C. 257 (1949) (Tax Court without jurisdiction if no .registered mail notice); 
Oscar Block, 2 T.C. 761 (1943) (letter sent by ordinary mail incapable of giving rise to juris
diction). But see Filippini v. United States, 200 F. Supp. 286 (N.D. Cal. 1961), aff’d, 318 
F.2d 841 (9th Cir.), cert, denied, 375 U.S. 922 (1963) (deficiency assessment not invalidated 
by failure to notify by registered mail).

21 The sanction for failure to mail the deficiency notice within the sixty-day period is 
invalidity of assessment. United States v. Ball, 326 F.2d 898 (4th Cir. 1964); Dinwiddie 
Lampton, 17 B.T.A. 649 (1929); G. H. Connell, 15 B.T.A. 1309 (1929); J. H. Reese, 15 
B.T.A. 1261 (1929). But the invalidity of one assessment does not prevent the making of 
additional jeopardy assessments. Berry v. Westover, 70 F. Supp. 537 (S.D. Cal. 1947); W. 
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ardy assessment made after the ninety-day letter is not limited to the 
amount claimed in the letter but may greatly exceed that amount.22 Of 
course, any jeopardy assessment made after the decision of the Tax Court 
will be limited in amount to the deficiency found by the court.23

Cleve Stokes, 22 T.C. 415 (1954). Thus a series of jeopardy assessments could be used to 
entirely frustrate the sixty-day limitation and, in theory at least, to prevent access to the Tax 
Court until such time as the Service appoints by issuing the ninety-day letter. See petitioner’s 
contentions in Mason v. Commissioner, 210 F.2d 388, 389 (5th Cir. 1954).

The sixty-day limit, however, may be valuable to the taxpayer in a case where the jeopardy 
assessment has been used to stop the running of the statute of limitations. See notes 123-28 
injra and accompanying text.

22 Int. Rev. Code OF 1954, § 6861(c). While § 6212(c) prevents the determination of 
additional deficiencies after filing a petition in the Tax Court, it does not prevent the making 
of a jeopardy assessment in excess of the prior deficiency notice. Ihicl.

23 Int. Rev. Code of 1954, § 6861(d). The right to make jeopardy assessments expires 
after the taxpayer has petitioned the court of appeals to review the Tax Court decision. Int. 
Rev. Code OF 1954, § 6861 (e). But unless the taxpayer files a bond "in a sum fixed by the 
Tax Court not exceeding double the amount of the portion of the deficiency in respect of which 
the petition for review is filed . . .” the deficiency found by the Tax Court maj’ be assessed 
through nonjeopardy procedures. Int. Rev. Code OF 1954, § 7485(a) (1).

24 See allegations made in Lloyd v. Patterson, 242 F.2d 742 (5th Cir. 1957). But see 
United States v. Brodson, 155 F. Supp. 407 (E.D. Wis. 1957), where a criminal prosecution 
was continued until determination in the Tax Court of the jeopardy assessment because the 
defendant could not pay counsel.

25 A frequent complaint is that jeopardy assessments are being used in specific in
stances for punitive and not revenue purposes. . . . That . . . these incidents are not 
in accordance with prescribed policy of the National Office is not a sufficient an
swer, when vital rights and dignities of individuals are violated.

Staff of Subcomm, on Int. Rev. Tax., House Comm, on Ways and Means, 85th 
Cong., 1st Sess., Progress Report on Internal Revenue Administration 73 (Comm. 
Print 1957).

26 Int. Rev. Code OF 1954, § 6862, authorizes jeopardy assessments of taxes other than 
income, estate, or gift, but in these cases the Tax Court does not have jurisdiction and the 
only remedy is a suit for refund after payment. Int. Rev. Code of 1954, §§ 6214, 7442. 
In such cases, the district director may distrain the taxpayer’s assets ten days after the issuance 
of notice and demand for payment. 1NT. Rev. Code OF 1954, § 6331. Thus the only prac
tical advantage of a jeopardy assessment of such taxes from the director’s point of view is 
that he can levy on the taxpayer’s assets immediately. Int. Rev. Code OF 1954, § 6331(a). 

Jeopardy assessments can have catastrophic consequences for the tax
payer, and should be utilized only in exceptional circumstances; a citizen 
may be rendered indigent overnight, finding himself without even enough 
money to retain an attorney or accountant to prepare his defense.24 The 
summary-assessment procedures have on occasion been abused by the 
Internal Revenue Service; in the present state of the law, the only pro
tection against abuse is the Service’s internal policy limitations.2“ It is 
the purpose of this Note to examine the safeguards and remedies cur
rently available to the taxpayer, the constitutionality of the present stat
ute, and the proposals for reform advanced by the American Bar Asso
ciation. Attention will be focused almost exclusively on jeopardy assess
ments of income, estate, and gift taxes since it is in these areas that the 
most serious problems arise.26
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Existing Safeguards and Remedies
PROCEDURAL SAFEGUARDS

A taxpayer, by posting a bond with the district director equal to the 
amount of the assessment,2' can stay all action to collect the assessment2b 
until the decision of the Tax Court becomes final.27 28 29 This remedy is 
almost always illusory for the taxpayer who is without sufficient funds 
with which to satisfy the asserted deficiency,30 because a commercial 
bonding company will probably refuse to bond a taxpayer without total 
assets far in excess of the amount assessed.31 The remedy is also com
pletely useless to the taxpayer whose assets were distrained immediately 
upon receipt of notice and demand for payment,32 a situation which led 
one court to say that the bond provision is a "mockery.”33

Because of this small advantage, the jeopardy procedure is rarely used. Interview With 
Sheldon S. Cohen, Commissioner of Internal Revenue, in Washington, D.C., Dec. 13, 1966.

27 Prior to the 1954 Code, the Commissioner could require that the bond’s value be as 
much as twice the amount of the deficiency for which the stay was desired. Int. Rev. Code 
of 1939, ch. 1, § 273(f), 53 Stat. 85.

28 Under the Internal Revenue Code of 1939, the bond could be filed within ten days 
of notice and demand. Ibid. The present statute provides that the bond must be filed 
"within such time as may be fixed by regulations." INT. REV. CODE OF 1954, § 6863(a). 
But it is not clear what the period for filing the bond will be in any given case. Treas. Reg. 
§ 301.6863-1 (a) (2) (1957), as amended, T.D. 6498 (I960), provides:

The bond may be filed
(i) At any time before the time collection by levy is authorized under section 
6331(a), or
(ii) After collection by levy is authorized and before levy is made on any property 
or rights to property, or
(iii) In the discretion of the district director after . . . levy has been made . . . . 

Section 6331(a) authorizes immediate collection without regard to the usual ten-day period in 
cases involving jeopardy. Hence the district director could immediately collect the assessment 
by levy, thereby skipping the provisions of Treas. Reg. §§ 301.6863-1 (a)(2)(i) and (ii) (1957), 
as amended, T.D. 6498 (I960). This would leave the taxpayer’s "right” to a bond subject 
to the discretion of the district director under Treas. Reg. § 301.6863-1 (a) (2) (iii) (1957), as 
amended, T.D. 6498 (I960).

29 Int. Rev. Code of 1954, § 6863(b)(2). The decision of the Tax Court does not 
become final if either the taxpayer or the Commissioner files a petition for review in the 
court of appeals within three months or while appeal is pending. Int. Rev. Code OF 1954, 
§§ 7481, 7483. After the decision of the Tax Court has become final, the district director 
will make notice and demand payment of the determined deficiency plus interest at six per 
cent per annum from the date of the initial notice and demand. INT. REV. Code OF 1954, 
§ 6601(a) (interest set at six per cent); Treas. Reg. § 301.6861-l(d) (1957), as amended, 
T.D. 6585 (1961).

30 See, e.g., Shelton v. Gill, 202 F.2d 503 (4th Cir. 1953); Macejko v. United States, 174 
F. Supp. 87 (N.D. Ohio 1959); Publishers New Press, Inc. v. Moysey, 141 F. Supp. 340 
(S.D.N.Y. 1956).

31 Gould, Jeopardy Assessments When They May Be Levied and What To Do About 
Them, N.Y.U. 18th Inst, on Fed. Tax. 937, 944-45 (I960).

32 Where jeopardy exists, the director is not required to wait the usual ten-day period be
tween the notice and demand and collection. See note 16 supra.

33 In the instant case every bit of property (inclusive of bank accounts) of both tax
payers (and their wives) had been seized; it would seem to be mere mockery to say 
they, after they have been stripped of all assets, are protected in that they may either 
post a bond or pay the three hundred odd thousand dollars of taxes and penalties
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Yoke v. Mazzello3i * * 34 may provide some aid for the taxpayer unable 
to post bond himself or to secure one from a bonding company. The 
court held that the district collector had abused his discretion by refusing 
to accept an offer by two friends of the taxpayer to act as sureties, when 
the sureties owned unemcumbered real estate worth more than twice the 
amount of the assessment.35 * 37 However, few taxpayers faced with the 
prospect of seizure of all their assets will be lucky enough to have 
friends or relatives willing and able to stake the savings of a lifetime 
on the chance of a favorable decision of the Tax Court.

assessed in order to stay the waste of a forced sale of their assets and the certain de
struction of their business.

Kimmel v. Tomlinson, 151 F. Supp. 901, 902 (S.D. Fla. 1957).
34 202 F.2d 508 (4th Cir. 1953).
35 The collector had rejected the proffered bond because it was the policy of his office 

only to accept the surety bond of an approved bonding company or a deposit of personal prop
erty. Id. at 510 .

33 Int. Rev. Code of 1954, § 6863(b)(3); see Smith v. Flinn, 261 F.2d 781 (1958), 
modified per curiam, 264 F.2d 523 (8th Cir. 1959).

37 Int. Rev. Code of 1939, chs. 1, 36, §§ 273, 3660, 53 Stat. 84, 448; see, e.g., Darnell v. 
Tomlinson, 220 F.2d 894 (5th Cir. 1955) (sale of business); Milliken v. Gill, 211 F.2d 869 
(4th Cir.), cert, denied, 348 U.S. 827 (1954) (sale of personal property); Rosenthal v. Allen, 
75 F. Supp. 879 (M.D. Ga. 1948) (sale of car).

38 Refund suits are limited to the amount of taxes actually paid. Int. Rev. Code OF 
1954, § 6511. There is some suggestion that the taxpayer whose property has been wrong
fully seized may have an action for damages. See Smith v. Flinn, 261 F.2d 781, 783-84 
(1958), modified per curiam, 264 F.2d 523 (8th Cir. 1959). But these actions seem to be 
foreclosed by § 421(c) of the Federal Tort Claims Act, 28 U.S.C. § 2680(c) (1964). See 
Broadway Open Air Theater, Inc. v. United States, 208 F.2d 257 (4th Cir. 1953); United 
States v. Banner, 226 F. Supp. 904 (N.D.N.Y. 1963); Paige v. Dillon, 217 F. Supp. 18 
(S.D.N.Y. 1963).

39 Property shall not be sold "prior to the expiration of the period during which the 
assessment of the deficiency would be prohibited if section 6861(a) [jeopardy assessment] 
were not applicable.” Int. Rev. Code of 1954, § 6213(b) (3) (A) (ii). Int. Rev. Code of 
1954, § 6213(a), prohibits assessment in nonjeopardy cases until the decision of the Tax 
Court has become final, that is, when all opportunity for appeal has been exhausted, INT. 
REV. Code OF 1954, § 7481. See note 29 supra. These sections would seem to indicate 
that when a jeopardy-assessed taxpayer petitions for review of the Tax Court’s decision, sale 
of his property would be stayed. The Commissioner contends that "a petition for review of

Another procedural safeguard provided by the Code prevents the 
immediate sale of property distrained to satisfy’ the assessment.38 Prior 
to 1954, if no bond was filed, the collector could seize and sell the 
taxpayer’s assets before adjudication of the merits of the Government’s 
claim,3' creating a substantial hardship for many taxpayers. For example, 
a business-owning taxpayer, after total or partial vindication in the courts, 
would be entitled to refund of the forced-sale proceeds, but irreparable 
injury might have been incurred since he could recover only the liquicLa^ 
tion value of what had been a going business.38 The 1954 change pre
vents the sale of seized property until after the decision of the Tax 
Court.39 If that decision is adverse to the taxpayer, the director may 
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then sell the seized property unless the taxpayer files a bond to stay 
collection during the pendency of an appeal.4" Notwithstanding the 
general provision for a stay of sale, the property may be sold if the 
taxpayer consents, the property is perishable, or the director determines 
that expenses for conservation or maintenance will greatly reduce the 
net proceeds.* 40 41

the Tax Court decision will not operate as a further stay of the sale of the seized property 
unless the taxpayer files a bond as provided in section 7485." Treas. Reg. § 301.6863-2 
(a)(2) (1957). Section 7485(a) provides that "notwithstanding any provision of law impos
ing restrictions on the assessment and collection of deficiencies, the review [by the court of 
appeals] ... shall not operate as a stay [unless a bond is filed].”

40 I NT. Rev. Code OF 1954, § 7485(a) (1). At this point in the proceedings the bond 
required may be as large as twice the amount of the deficiency found by the Tax Court. How
ever, a taxpayer who has filed a jeopardy bond when the assessment was first made, can stay 
collection by a bond equal in amount to the deficiency. Int. REV. CODE OF 1954, § 7485 
(a)(2).

41 Int. Rev. Code of 1954, § 6863(b)(3)(B). The determination of the director either 
that the property is perishable or that expenses would greatly reduce proceeds may be re
viewable in a suit for injunction. See Smith v. Flinn, 261 F.2d 781, 784-85 (1958), modified 
per curiam, 264 F.2d 523 (8th Cir. 1959).

42 Int. Rev. Code of 1954, § 6861(g). The abatement provision was added by the Act 
of Aug. 14, 1953, ch. 488, § 1(b), 67 Stat. 583, because the Bureau believed that it had no 
"authority to revoke the assessment even though it finds that a mistake has been made and 
that there is no danger of losing the tax.” S. Rep. No. 730, 83d Cong., 1st Sess. 1 (1953).

42 Treas. Reg. § 301.6861-l(e) (1957), as amended, T.D. 6585, 1962-1 Cum. Bull. 
290.

44 See Treas. Reg. § 301.6861-1 (f) (3) (1957), as amended, T.D. 6585, 1962-1 Cum. 
BULL. 290; Gould, supra note 31, at 945-46. But see Miller, Jeopardy and Other Summary 
Assessments, N.Y.U. 7th Inst. ON Fed. Tax. 195 (1949). Mr. Miller states that the abate
ment procedure may be a valuable means of reducing the assessment to a figure the taxpayer 
can afford to pay pending adjudication. Id. at 200.

45 See, e.g., Lloyd v. Patterson, 242 F.2d 742 (5th Cir. 1957).

The final procedural safeguard under present practice allows abate
ment of the assessment if the district director finds that jeopardy does 
not exist.4" In addition, the Regulations provide for a partial abatement 
when the original assessment is found to be unreasonably high.43 Since 
the statute does not provide a formal hearing, the taxpayer must seek a 
conference with the district director, at which he will have a heavy bur
den of proof, since ordinarily he will be arguing the absence of jeopardy 
before the person who made the initial jeopardy determination.44 45 Courts 
have refused to revievz failure to abate a jeopardy assessment, treating 
these cases as actions to enjoin the assessment or collection of taxes,48 
action prohibited by the Code’s anti-injunction provisions.

INJUNCTIONS

A jeopardy-assessed taxpayer who seeks judicial relief will discover 
that "no suit for the purpose of restraining the assessment or collection 
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of any tax shall be maintained in any court.”46 This apparently clear 
language has failed to discourage American taxpayers from filing thou
sands of suits seeking equitable relief.47

46 Int. Rev. Code of 1954, § 7421(a). The section does permit injunctions against 
attempted assessment or collection during the period for filing an appeal in the Tax Court 
or while a Tax Court decision is pending. Ibid.-, cf. Shaw v. United States, 331 F.2d 493 
(9th Cir. 1964); Phelan v. Taitano, 233 F.2d 117 (9th Cir. 1956).

47 The success of a few injunction attempts has been termed "a tribute to the tenacity of 
the American taxpayer.” Gorovitz, Federal Tax Injunctions and the Standard Nut Cases, 10 
Taxes 446 (1932).

48 E.g., Hannewinkle v. Georgetown, 82 U.S. (15 Wall.) 547 (1872); Dodd v. City of 
Hartford, 25 Conn. 232 (1856); Cook County v. Chicago, B. & Q.R.R., 35 Ill. 460 (1864); 
Heywood v. City of Buffalo, 14 N.Y. 534 (1856).

“9 E.g., Shelton v. Platt, 139 U.S. 591 (1891).
50 No court of equity will, therefore, allow its injunction to issue to restrain their 

[the taxing authorities’] action, except where it may be necessary to protect the rights 
of the citizen whose property is taxed, and he has no adequate remedy by the ordin
ary processes of the law. It must appear that the enforcement of the tax would lead 
to a multiplicity of suits, or produce irreparable injury, or where the property is real 
estate, throw a cloud upon the title of the complainant, before the aid of a court 
of equity can be invoked.

Dows v. City of Chicago, 78 U.S. (11 Wall.) 108, 110 (1870). See generally 2 JOYCE, 
Injunctions §§ 1189-1247 (1909); Spelling & Lewis, Injunctions 410-62 (1926).

51 Act of March 2, 1867, ch. 169, 14 Stat. 475 : "And no suit for the purpose of restraining 
the assessment or collection of tax shall be maintained in any court.” The provision later 
became Rev. Stat. § 3224 (1875), and was codified in § 604 of the Revenue Act of 1928, 
ch. 852, 45 Stat. 873. The language was changed slightly in the 1939 and 1954 Codes to 
except proceedings in the Tax Court from the prohibition. Int. Rev. Code OF 1954, § 
7421(a); Int. Rev. Code of 1939, ch. 36, § 3653(a), 53 Stat. 446 .

Apparently at the time the provision was enacted many states had similar statutes. See 
Pullan v. Kinsinger, 20 Fed. Cas. 44, 47 (No. 11463) (C.C.S.D. Ohio 1870). For example, 
the Tennessee statute provided:

[N]o writ for the prevention of the collection of any revenue claimed, or to hinder 
and delay the collection of the same, shall in anywise issue either injunction, super
sedeas, prohibition or any other writ or process whatever, but in all cases in which 
for any reason any person shall claim that the tax so collected was wrongfully or illeg
ally collected, the remedy for said party shall be as above provided, and in no other 
manner.

Laws Tenn. 1873, ch. 44, at 71, quoted in Shelton v. Platt, 139 U.S. 591, 593-94 (1891).
52 The first reported decision construing the prohibition came to the following conclusion: 

The object of the statute is to prevent the assessment and collection of the public 
revenue from being hindered or delayed by judicial proceedings, at the instigation 
and upon the representaation of parties interested to avoid or resist the payment of 
taxes. The statute would be wholly inadequate to that object, if such parties were 
allowed to maintain suits to enjoin the collection of a tax, because, as they say, the 
proceedings in the revenue department were erroneous, or illegal. A person not 
pleased with a tax will readily conclude that it is illegal or erroneous and a suit for 
injunction follows. His neighbor soon catches the infection, and the result would be

Historically courts of equity have been loathe to restrain the collec
tion of taxes, and have refused injunctions to plaintiffs who showed 
illegality48 or even unconstitutionality49 of the tax. Injunctions were 
issued only in cases having additional circumstances sufficient to bring 
them into the traditional jurisdiction of an equity court.50 The current 
statutory prohibition against enjoining assessment or collection of taxes 
was originally enacted in 1867.51 Courts have construed it variously,52 
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aided by a "legislative history . . . shrouded in darkness.”* 53 A few of 
the early cases treated the statutory prohibition as a restatement of prior 
equity practice/4 a view which was short lived. The Supreme Court 
soon interpreted the statute as barring any remedy prior to payment, 
finding that Congress intended to confine prior review within the Trea
sury Department, allowing subsequent review through suit for refund to 
be the exclusive judicial remedy.55 The Court described the Govern
ment’s right "to prescribe the conditions on which it would subject itself 
to the judgment of the courts in the collection of its revenues,”56 and 
concluded that an injunction could not be granted if the revenue officers 
"have made the assignment and claim that it is valid.”57 The Court 
began to retreat from its literal reading of the prohibition in 1916 when 
it assumed, arguendo, that in a proper case an injunction might issue:

that the wheels of government would be stopped by injunction and revenue would 
cease to flow into its treasury.

Howiand v. Soule, 12 Fed. Cas. 743, 744 (No. 6800) (C.C.D. Cal. 1868).
53 Note, 'Enjoining the Assessment and Collection of Federal Taxes Despite Statutory 

Prohibition, 49 Harv. L. Rev. 109 (1935). The prohibition was proposed by Senator Fes
senden of Maine, whose private papers contained no indication of its legislative purpose. 
Newspapers merely noted the bill’s passage, and a search of congressional files failed to pro
duce copies of the bill’s accompanying reports. Id. at 109-10 n.9.

54 See Howland v. Soule, 12 Fed. Cas. 743, 744 (No. 6800) (C.C.D. Cal. 1868); Pullan 
v. Kinsinger, 20 Fed. Cas. 44 (No. 11463) (C.C.S.D. Ohio 1870). In Pullan the court 
found the statute to be a "politic and kindly publication of an old and familiar rule.” Id. 
at 48. This interpretation has little to sustain it since the provision’s wording is unquali
fied, and the general principle that equitable relief is available only in cases of inadequate 
legal remedy has been part of federal statutory law since the Judiciary Act of 1789, ch. 20, 
§ 16, 1 Stat. 82. Note, 49 Harv. L. Rev. 109, 111 (1935).

55 Snyder v. Marks, 109 U.S. 189 (1883). Dicta in several prior Supreme Court opinions 
foreshadowed this result. See Cheatham v. United States, 92 U.S. 85, 88 (1875); State R.R. 
Tax Cases, 92 U.S. 575, 613 (1875).

5« Snyder v. Marks, 109 U.S. 189, 194 (1883).
57 Ibid.-, accord, Bailey v. George, 259 U.S. 16 (1922); Dodge v. Osborn, 240 U.S. 118 

(1916); Pittsburgh C.C. & St. L. Ry. v. Board of Pub. Works, 172 U.S. 32 (1898); Shelton v. 
Platt, 139 U.S. 591 (1891).

53 Dodge v. Osborn, 240 U.S. 118, 122 (1916). The Court held, however, that in that 
case the assertions were inadequate to sustain this extraordinary jurisdiction. Ibid. Plaintiff 
was compelled by prior cases to concede that an allegation of unconstitutionality alone would 
not warrant issuance of an injunction. See Pacific Whaling Co. v. United States, 187 U.S. 
447 (1903); Pittsburgh C.C. & St. L. Ry. v. Board of Pub. Works, 172 U.S. 32 (1898); Shelton 
v. Platt, 139 U.S. 591 (1891). He claimed that a multiplicity of suits and a cloud on title 
would result. The Court found, however, that recognition of these traditional requirements 
of equity jurisdiction would render the prohibition nugatory when constitutional issues were 
raised. 240 U.S. at 121-22. The "exceptional circumstances” language of the Court was re
peated in a subsequent decision in Bailey v. George, 259 U.S. 16, 20 (1922), where no ex
ceptional circumstances were found.

Exceptional circumstances were present in Hill v. Wallace, 259 U.S. 44 (1922). The 
Court reversed the lower court and granted an injunction against collection of an excise tax 

[l]t is obvious that the statute plainly forbids the enjoining of a tax 
unless by some extraordinary and entirely exceptional circumstance its 
provisions are not applicable.”58
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The trend toward court-created exceptions to the prohibition climaxed 
in 1932 with the Supreme Court case of Miller v. Standard Nut Mar
garine Co."'1 Plaintiff manufactured a product similar to margarine but 
composed entirely of vegetable oils, and for a period of years had op
erated on a profit margin of three cents per pound, relying on court 
decisions and Treasury rulings that the ten-cent-per-pound margarine ex
cise tax was inapplicable.59 60 Successful IRS collection of back taxes for 
the previous year and a half would have been ruinous to the company. 
The Supreme Court rejected plaintiff’s argument that the tax constituted 
a penalty and was therefore outside the prohibition,61 but found excep
tional circumstances present which warranted issuance of the injunction.62 
The Court reexamined the history and purpose of the prohibition and, 
in what can only be described as a retreat from its previous literal inter
pretation,63 determined that the statutory prohibition embodied the tradi
tional equity principles. Since the statute did not refer specifically to 

which would have destroyed profitable trading in grain futures, finding the tax unconstitu
tional. Further, the Hill Court found that a postpayment remedy would cause sufficiently 
widespread hardship to warrant injunction. Id. at 47. The Future Trading Act of 1921, 
ch. 86, § 3, 42 Stat. 187, required futures exchanges to submit to detailed regulation by the 
Department of Agriculture or to pay a tax at the rate of twenty cents per bushel on all grain 
traded. Since average prices per bushel of wheat during the period were less than one dollar, 
the tax was prohibitive. 259 U.S. at 47. Subsequently the Court characterized the futures 
excise as a penalty rather than a tax, and therefore distinguished the facts of Hill from cases 
falling within the prohibition. Graham v. DuPont, 262 U.S. 234, 258 (1923). In Lipke v. 
Lederer, 259 U.S. 557 (1922), the Court accepted the argument that the prohibition did not 
apply when what is called a tax is in reality a penalty. Accord, Regal Drug Corp. v. Wardell, 
260 U.S. 386 (1922); Liberis v. Nee, 10 F. Supp. 336 (N.D. Fla. 1935). But an injunction 
against collection of penalties for tax evasion has been held to restrain collection of a tax 
rather than a penalty. Harvey v. Early, 160 F.2d 836 (4th Cir. 1947); Reams v. Vrooman- 
Fehn Printing Co., 140 F.2d 237 (6th Cir. 1944); Larson v. House, 112 F.2d 930 (5th Cir. 
1940); Casale v. Pedrick, 72 F. Supp. 848 (S.D.N.Y. 1947); McDowell v. Heiner, 9 F.2d 120 
(W.D. Pa. 1925), aff’d per curiam, 15 F.2d 1015 (3d Cir. 1926), cert, denied, 273 U.S. 759 
(1927); Kohlhamer v. Smietanka, 239 Fed. 408 (N.D. Ill. 1917).

59 284 U.S. 498 (1932).
fi0 The application of the tax was claimed to be illegal since a competitor had been taxed 

for an identical product and won a refund in the district court, with the Commissioner 
acquiescing in the court’s decision. In a letter to the Institute of Margarine Manufacturers 
the Commissioner had indicated that the tax was not applicable to its product, but three 
years later the Commissioner revoked his acquiescence in the earlier decision and promulgated 
a Treasury ruling that the product would be taxable if colored to look like butter. A second 
attempt to tax a competitor was enjoined by another court which found that the collector 
was attempting to collect a tax which had been adjudged illegal. A third suit against a second 
competitor reached an identical result. None of the decisions was appealed. Id. at 504.

61 The Court had accepted a similar argument in Lipke v. Lederer, 259 U.S. 557 (1922). 
See note 58 supra and accompanying text. The lower courts have generally rejected the 
argument. See Reinecke v. O. D. Jennings & Co., 16 F.2d 927 (7th Cir.), cert, denied, 274 
U.S. 753 (1927); Gehman v. Smith, 76 F. Supp. 805 (E.D. Pa. 1948); Los Angeles Soap Co. 
v. Rogan, 14 F. Supp. 112 (S.D. Cal. 1936), appeal dismissed by stipulation, 90 F.2d 1012 
(9th Cir. 1937). But see Tovar v. Jarecki, 173 F.2d 449 (7th Cir. 1949).

62 2 84 U.S. at 511.
63 See cases cited note 55 supra.
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cases involving exceptional circumstances, the Court treated the general 
words employed as inadequate to foreclose all equitable relief, and ac
cordingly stated the rule that

in cases where complainant shows that in addition to the illegality of 
an exaction in the guise of a tax there exist special and extraordinary 
circumstances sufficient to bring the case within some acknowledged 
head of equity jurisprudence, a suit may be maintained to enjoin the 
collector.64

64 284 U.S. at 509.
65 Kaminsky, Administrative Law and Judicial Review of Jeopardy Assessments Under the 

Internal Revenue Code, 14 Tax L. Rev. 545, 551 (1959).
66 Monge v. Smyth, 229 F.2d 361 (9th Cir.), appeal dismissed and cert, denied, 351 U.S. 

976 (1956); Long v. United States, 148 F. Supp. 758 (S.D. Ala. 1957); Long v. Kelly, 100 
F. Supp. 235 (M.D. Ala. 1951); Leonardi v. Goldberg, 76 F. Supp. 747 (D.N.J. 1941).

6” See, e.g., Melvin Bldg. Corp. v. Long, 262 F.2d 920, 922 (7th Cir. 1958) (valid tax 
due); Mensik v. Long, 261 F.2d 45, 47 (7th Cir. 1958) (liability for tax not beyond realm of 
possibility).

68 Compare Morton v. White, 174 F. Supp. 446 (E.D. Ill. 1959), and Tamburri v. Gra
ham, 127 F. Supp. 47 (D. Conn. 1953), and Stradley v. Glenn, 95 F. Supp. 270 (W.D. Ky.), 
appeal dismissed, 193 F.2d 522 (6th Cir. 1951), and Gehman v. Smith, 76 F. Supp. 805 
(E.D. Pa. 1948), with Long v. United States, 148 F. Supp. 758 (S.D. Ala. 1957), and Arnold 
v. Cobb, 57-2 U.S. Tax Cas. 3 9711 (N.D. Ga. 1957), and Long v. Kelly, 100 F. Supp. 235 
(M.D. Ala. 1951), and Strang v. Maloney, 43-1 U.S. Tax Cas. 3 9294 (D.N.J. 1943). See 
generally Lipton & Petrie, Enjoining Assessment or Collection of a Tax, N.Y.U. 18TH INST. 
on Fed. Tax. 957, 980-90 (I960).

66 "The statute is inapplicable in exceptional cases where there is no plain, adequate, and 
complete remedy at law.” Allen v. Regents of Univ. Sys., 304 U.S. 439, 449 (1938).

70 Concentrate Mfg. Corp. v. Higgins, 90 F.2d 439, 441 (2d Cir.), cert, denied, 302 U.S. 
714 (1937).

71 Martin v. Andrews, 238 F.2d 552, 556 (9th Cir. 1956).
72 Holdeen v. Raterree, 155 F. Supp. 509, 510 (N.D.N.Y. 1957), aff'd per curiam, 253 

F.2d 428 (2d Cir. 1958).

In words which have been described as “the bright hope and the 
dark despair of generations of tax lawyers,”65 Standard Nut thus estab
lished that two elements—illegality and “special and extraordinary cir
cumstances”—are required to warrant issuance of an injunction. In 
interpreting the requirement of illegality some courts were willing to 
examine the merits of the case to determine the legality of the tax,66 
while others held themselves unable to enjoin if even part of the collec
tor’s claim appeared to be valid, since the claim was then not clearly an 
"exaction in the guise of a tax.”67

The courts have been unable to agree on a standard formulation of 
what constitute special and extraordinary circumstances.08 The Supreme 
Court at one point seemed to equate them with traditional prerequisites 
to equitable relief,60 * while the lower courts usually required something 
more, such as "gross and indisputable oppression,”70 "aggravated circum
stances,”71 72 or "patent injustice resulting in an irreparable wrong.”'2 De
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spite such inconsistent subsequent results in the lower courts, the overall 
effect of Standard Nut has been to liberalize the availability of injunc
tions.73

73 See generally 9 Mertens, Federal Income Taxation § 49.212 (1965 rev.); Lipton 
& Petrie, Enjoining Assessment or Collection of a Tax, N.Y.U. 18th INST. ON Fed. Tax. 
957 (1960); Note, Enjoining the Assessment and Collection of Federal Taxes Despite Statu
tory Prohibition, 49 Harv. L. Rev. 109 (1935).

74 See, e.g., Publishers New Press, Inc. v. Moysey, 141 F. Supp. 340 (S.D.N.Y. 1956); 
Communist Party, U.S.A, v. Moysey, 141 F. Supp. 332 (S.D.N.Y. 1956); Harvey v. Early, 66 
F. Supp. 761 (W.D. Va. 1946), aff’d, 160 F.2d 836 (4th Cir. 1947); Salikoff v. McCaughn, 
24 F.2d 434 (E.D. Pa. 1928).

73 In one case the taxpayer was deprived of funds with which he conducted his business 
and defrayed his living and medical expenses. Monge v. Smyth, 229 F.2d 361 (9th Cir.), 
appeal dismissed and cert, denied, 351 U.S. 976 (1956). Another court denied an injunction 
to a crippled taxpayer who alleged that a jeopardy assessment would allow the director to 
seize his printing business, take his bank accounts and automobiles, and prevent him from 
procuring a bond. The taxpayer was also unable to obtain other employment. Dannel v. 
Tomlinson, 220 F.2d 894 (5th Cir. 1955). Injunction has been denied although it was 
alleged that the jeopardy assessment would force the taxpayer to discontinue publication of 
the Daily Worker. Publishers New Press, Inc. v. Moysey, supra note 74; accord, Lloyd v. 
Patterson, 242 F.2d 742 (5th Cir. 1957) (hardship in obtaining counsel for Tax Court litiga
tion); Milliken v. Gill, 211 F.2d 869 (4th Cir.), cert, denied, 348 U.S. 827 (1954) (taxpayer 
deprived of source of income and prevented from obtaining bond); Communist Party, U.S.A, 
v. Moysey, supra note 74 (taxpayer would allegedly be destroyed).

76 For cases where injunctions have issued but were reversed on appeal, see Melvin Bldg. 
Corp. v. Long, 262 F.2d 920 (7th Cir. 1958); Mensik v. Long, 261 F.2d 45 (7th Cir. 1958); 
Homan Mfg. Co. v. Long, 264 F.2d 158 (7th Cir.), cert, denied, 361 U.S. 839 (1959).

77 2 02 F.2d 503 (4th Cir. 1953).
78 Int. Rev. Code of 1939, ch. 1, § 311(f), 53 Stat. 91, defined "transferee” to include 

"heir, legatee, devisee, and distributee.” Prior cases in the Tax Court and the court of 
appeals had established that a transferee is one who takes the property of another without 
full, fair, and adequate consideration. See Botz v. Helvering, 134 F.2d 538 (8th Cir. 1943); 
Rubel v. Commissioner, 74 F.2d 27 (6th Cir. 1934); Lehigh Valley Trust Co., 34 B.T.A 528 
(1926).

Hundreds of jeopardy-assessed taxpayers have turned to the courts 
for relief, but exceptional circumstances sufficient to render the injunc
tion prohibition inapplicable have generally not been found. Courts 
denying relief have treated the jeopardy procedure as an entirely discre
tionary function beyond the reviewing power of any court'4 and have 
refused to take jurisdiction even in the face of most convincing showings 
of potential irreparable injury.75

In five cases, injunctions against jeopardy assessment have successfully 
issued.76 77 In Shelton v. Gill?1 the Fourth Circuit reversed on jurisdic
tional grounds the district court’s denial of an injunction, indicating that 
the collector should have been enjoined from taking any action to fore
close the jeopardy liens. Plaintiff’s asserted liability was based on the 
fact that he was a purchaser from a delinquent taxpayer. The court of 
appeals found that the collector could not reach the assets in plaintiff’s 
possession since, having paid full value, he was not a "transferee” within 
the meaning of the statute,78 and that a legal remedy was inadequate 
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because of the irreparable injury which would result from the forced 
sale of an active business prior to adjudication on the merits of a case 
which the Commissioner could not win.79 In holding that the Code’s 
prohibition did not bar all relief, the court indicated that an injunction 
should not interfere with the liens filed but should only prevent a fore
closure sale.80

79 The court noted that the statutory remedy of a bond to stay collection was illusory since 
distraint had already been made and the taxpayer had no unencumbered assets with which to 
secure the bond. 202 F.2d at 507.

80 Ibid.
si 34 F.2d 325 (N.D.N.Y. 1929).
82 The court was also influenced by the fact that prior to the transfer title to the real 

estate was held by the delinquent taxpayer and another as tenants in common and that there
fore an undivided one half of the property was immune from assessment on the ground that 
it had never been the property of the taxpayer. Id. at 328.

83 Id. at 327.
84 75 F. Supp. 879 (M.D. Ga. 1948).
85 Id. at 882. But see Benoit v. Commissioner, 238 F.2d 485, 493 (1st Cir. 1956); United 

States v. Seyler, 142 F. Supp. 408, 410 (W.D. Pa. 1956).
86 75 F. Supp. at 883. This finding suggests that the claim was "an exaction in the guise 

of a tax” within the Standard Nut rationale.
87 Ibid. Apparently the court doubted its jurisdiction to order the Government to rescind 

the sale. In Trinacia Real Estate Co. v. Clarke, 34 F.2d 325, 328 (N.D.N.Y. 1929), the 
court allowed a completed sale to stand while enjoining proposed forced sales of other prop

Two district court cases also posed the problem of enjoining the 
jeopardy assessment against an asserted transferee. In one case, Trinacia 
Real Estate Co. v. Clarke,81 the Commissioner made jeopardy assessments 
against three alleged transferees of a delinquent taxpayer. The asserted 
liability arose because one plaintiff had purchased real estate from the 
delinquent taxpayer and the other two were assignees of his mort
gages.82 On the basis of these jeopardy assessments, the collector filed 
a 112,178.17-dollar lien on the real estate, which was valued at approxi
mately half that amount, and threatened to foreclose. The court held 
that the collector’s attempt to collect an amount which had never been 
assessed as a tax was illegal.83 Moreover, exceptional circumstances were 
found in the irreparable injury which sale of the property would cause 
if plaintiffs were subsequently vindicated.

In the other district court case, Rosenthal v. Allen,84 the court found 
no transferee liability created by a transfer occurring prior to the accrual 
of the transferor’s tax liability.85 Accordingly, it described the jeopardy 
assessment as "arbitrary, illegal, void, without any force and effect, and 
completely without any foundation in fact or law.”86 87 The court de
clined relief with respect to the assets which had already been sold, 
finding the appropriate remedy to be suit for refund of the forced-sale 
proceeds;8' but it granted an injunction against the threatened sale of 
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real property upon which liens had been filed, holding that plaintiff had 
no "plain, adequate and complete remedy at law,”88 since the Commis
sioner could not possibly prevail in a suit for refund after the sale of 
the property. That, the court concluded, constituted a special and extra
ordinary circumstance sufficient to warrant the issuance of an injunc
tion.89 90 91 92

erty, describing refund of the proceeds as an inadequate remedy due to the inevitable artifi
cially low selling price at a forced sale.

88 75 F. Supp. at 883.
89 Ibid.
90 202 F.2d 508 (4th Cir. 1953); see notes 34-35 supra and accompanying text.
91 The facts which supported a finding of special and extraordinary circumstances were 

as follows. Plaintiffs were 73 and 62 years old; their only substantial asset was real property, 
including their residence, worth $18,000. The jeopardy assessment was approximately $15,000 
and the collector had expressed an intention to sell the property to satisfy the assessment. 
202 F.2d at 508-09.

92 261 F.2d 781 (1958), modified per curiam, 264 F.2d 523 (8th Cir. 1959).
93 Id. at 782.
94 Int. Rev. Code of 1954, § 6863(b)(3); see notes 37-41 supra and accompanying 

text. The court noted that the director might have legally sold the harvest if he had de
clared the grain perishable and proceeded under INT. Rev. Code OF 1954, § 6336. But § 
6336 requires that notice of intent to sell be given and the taxpayer be afforded an oppor
tunity to purchase the property at its appraised value or file a bond in that amount. This the 
director had failed to do. 261 F.2d at 783.

An injunction against the collector’s arbitrary refusal to accept an 
adequately secured bond was approved on appeal in the fourth case, 
Yoke v. Mazzello™ The court found that the statute required acceptance 
of any bond which would render the Government’s claim secure, and 
that the collector therefore illegally abused his discretion in refusing to 
accept the proffered sureties. The court recognized that exceptional cir
cumstances must be found in addition to illegality, but did not indicate 
what constituted the exceptional circumstances here, apparently equating 
the threat of irreparable injury with special and extraordinary circum- Cl stances.

The most recent case enjoining collection of a jeopardy assessment 
is Smith v. Flinn?2 where taxpayer owned a tenant-operated farm. After 
issuing jeopardy assessments while plaintiff’s timely appeal to the Tax 
Court was pending, the district director instructed the tenants to sell 
plaintiff’s share of the harvest and send the proceeds to the director.93 
The director’s action was violative of the statutory stay of sale pending 
the final decision of the Tax Court.94 While the court recognized the 
rule that neither illegality of the exaction nor hardship to the taxpayer 
would support an injunction without additional special and extraordinary 
circumstances, it nevertheless instructed the district court to issue an in
junction. The patent illegality of the director’s past and threatened 
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future action, in addition to taxpayer’s loss because of immediate sale 
rather than subsequent sale at higher prices after storage, were found 
sufficient exceptional circumstances.95 * 97

95 Id. at 785. It had been the taxpayer’s practice to store his share of the harvest and 
obtain Commodity Credit Corporation loans thereon in anticipation of higher prices. Id. 
at 782. Unfortunately, much of the precedential weight of this case was destroyed by a 
modification of the court’s order which withdrew the injunction and remanded for a full 
evidentiary hearing wherein the director would be permitted to introduce evidence, if any, 
to justify his actions.

It is still plainly certain . . . that our direction for the issuance of an injunction 
could legally be allowed to stand .... But fuller development of the aspects covered 
by the Director’s showing . . . may perhaps be capable of adding light and explana
tion on the apparent attitude and conduct of the Director’s staff in the situation, and 
so we shall remand the case to the District Court for another hearing.

264 F.2d at 524. The decision after evidentiary hearing was not reported.
»6 int. Rev. Code of 1954, § 6863.
97 The stay of sale should not completely preclude showings of special and extraordinary 

circumstances since the prohibition against sale does not prevent the director from exercising 
his option of seizure if he is not content to rely on the jeopardy lien. In the appropriate 
case, it would seem that seizure could create as great a hardship as sale.

98 See notes 74-75 supra.
99 See text accompanying notes 65-67 supra.
I" 370 U.S. 1 (1962).
101 Id. at 7.
102 ibid., citing Int. Rev. Code of 1954, § 7421(a).
103 28 U.S.C. § 1341 (1964).

It cannot be said that the cases decided under the Standard Nut 
rationale offer much hope of equitable relief to the jeopardy-assessed 
taxpayer. A central influence upon the finding of exceptional circum
stances has been the impending possibility of a foreclosure sale. For 
this reason it seems certain that the stay-of-sale provisions of the 1954 
Code90 will make it more difficult to establish the requisite special and 
extraordinary circumstances.9' Further, injunctions are not available to 
contest the director’s belief that jeopardy exists,98 and equitable relief 
can be had only where substantive or procedural illegality can be shown.99 
Moreover, Enochs v. Williams Packing & Nav. Co.,100 although not in
volving a jeopardy assessment, may have foreclosed equitable relief com
pletely in all but the most extreme cases. There the Supreme Court 
held that suits to enjoin tax assessment or collection should be dismissed 
unless it was "apparent that, under the most liberal view of the law and 
the facts, the United States cannot establish its claim.”101 To grant relief 
in any other case, said the Court, would be to endanger the "manifest 
purpose” of the injunction prohibition102—that of assuring the United 
States prompt collection of its lawful revenue. In support of the new 
standard, the Court noted that since the Standard Nut decision, Congress 
had enacted the Tax Injunction Act of 1937103 forbidding federal suits 
to enjoin collection of state taxes where state courts provide an adequate 
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remedy. The failure of Congress to include similar language in the 
Internal Revenue Code

indicates that if Congress had desired to make the availability of the 
injunctive remedy against the collection of federal taxes not lawfully 
due depend upon the adequacy of the legal remedy, it would have said 
so explicitly. Its failure to do so shows that such a suit may not be en
tertained merely because collection would cause an irreparable injury, 
such as the ruination of the taxpayer’s enterprise.104

104 370 U.S. at 6.
105 Smith v. Flinn, 261 F.2d 781 (1958), modified per curiam, 264 F.2d 523 (8th Cir. 

1959); Yoke v. Mazzello, 202 F.2d 503 (4th Cir. 1953); see notes 34-35 supra and accom
panying text.

106 If the procedural deficiency is sufficient to void the assessment, the Enochs rule would 
seem no bar to an injunction. See United States v. Ball, 326 F.2d 898 (4th Cir. 1964); 
Dinwiddie Lampton, 17 B.T.A. 649 (1929); C. E. McCutchen, 16 B.T.A. 569 (1929). How
ever, many defects in collection of an apparently procedurally valid assessment have no sub
stantive effect on the validity of the assessment. See, e.g., Homan Mfg. Co. v. Long, 264 
F.2d 158 (7th Cir.), cert, denied, 361 U.S. 839 (1959); Mensik v. Long, 261 F.2d 45 (7th 
Cir. 1958).

107 See notes 46-65 supra and accompanying text.
108 See authorities cited in note 54 supra.

Enochs would appear to deprive the jeopardy-assessed taxpayer of 
all equitable relief unless he is able to prove the substantive illegality 
of the tax claim. Earlier cases105 where the illegalities were merely de
fects in collection without relevance to substantive tax liability appear 
to be beyond equity’s jurisdiction under the new standard.106 This result 
seems anomalous since the threatened irreparable injury in these cases 
is no less severe or oppressive than that in cases involving substantive 
illegality.

The limitation of equitable relief to cases in which the Government 
will clearly be unable to sustain its substantive claim has no sound basis 
either in history or policy. Historically, the courts have variously viewed 
the prohibition as a restatement of prior equity practice, a literal prohi
bition against all resort to an equity court, and a prohibition which is 
rendered inapplicable by "special and extraordinary circumstances.”107 
In retrospect it appears that the courts’ confusion has been caused by 
the obscurity of the prohibition’s purpose. In cases in which the seem
ingly clear words of the statute have conflicted with the equitable notion 
that there should be no wrong without a remedy, each court has at
tempted a resolution of the conflict appropriate to the circumstances of 
the case before it. The courts apparently agree that the prohibition 
stemmed from a general policy that an injunction suit is not the proper 
means of litigating the substantive merits of a tax controversy, a policy 
which long antedates the statute108 and holds considerable weight today. 
But a very different problem is posed when a court is asked to enjoin 
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alleged procedural illegalities of the taxing authorities. In case of im
pending grave injury with no existing subsequent remedy, courts should 
be reluctant to deny all relief absent a thorough and perceptive review 
of the applicability of the operative public policy. The argument that 
the Government must be assured of prompt collection of revenues, even 
at the possible expense of irreparable injury to the taxpayer,10,1 has been 
destroyed by Congress’ establishment of a prepayment litigation proce
dure with regard to taxes which currently constitute over eighty-five 
per cent110 of the total revenue.111 A policy of issuing injunctions to 
restrain the taxing authorities in cases where their collection actions are 
procedurally deficient and irreparably harmful would be consistent with 
the broad policy endorsed by Congress and would not conflict with the 
only identifiable purpose of Congress in originally enacting the injunc
tion prohibition—prompt collection of the government’s lawful revenue.

Present Practice
The day-to-day exercise of the broad discretion entrusted to the In

ternal Revenue Service in the jeopardy area must necessarily be governed 
by internal policy limitations and guidelines. In its only public policy 
statement on the subject, the Service said: "Jeopardy assessments are 
made sparingly. Care is taken to assure that the assessments are reason
able in amount in the light of existing facts and that they reasonably can 
be expected to protect the government.”112 Recent statistics disclose a 
drop in the number of jeopardy assessments made annually.113 The Ser-

109 See Enochs v. Williams Packing & Nav. Co., 370 U.S. 1, 6 (1962); Bull v. United 
States, 295 U.S. 247, 259 (1935); Tennessee v. Sneed, 96 U.S. 69, 75 (1877); State R.R. 
Tax Cases, 92 U.S. 575, 613 (1875).

110 In fiscal 1966 total administrative budget receipts were 104.7 billion dollars. Of 
this amount, 88.6 billion dollars is attributable to income, estate, and gift tax collections, 
all of which were subject to prepayment litigation in the Tax Court. The Budget OF THE 
United States for the Fiscal Year Ending June 30,1968, at 40-41.

111 The nineteenth-century fear that "no government could exist that permitted the col
lection of its revenues to be delayed by every litigious man or every embarrassed man, to 
whom delay was more important than the payment of costs,” expressed in Tennessee v. 
Sneed, 96 U.S. 69, 75 (1877), has been dispelled since the establishment of the Tax Court.

112 Rev. Proc. 60-4, 1960-1 Cum. Bull. 877, in Mertens, Federal Income Taxation, 
1958-60 Rulings 41.

113 Jeopardy Assessments Under Int. Rev. Code of 1954, §§ 6861, 6862:
Fiscal 1965 Fiscal 1966

Region Cases Tax Years Cases Tax Years
North Atlantic _ . 277 458 71 116
Mid Atlantic . _ __ . 18 47 16 58
Southeast . ____  _ . 31 231 23 82
Central .. - ______ 19 127 38 125
Midwest . _ _ _ 32 68 22 54
Southwest _ _ __ 69 162 69 110
Western (estimate) 74 182 40 91

Totals . 520 1,275 279 636
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vice claims that jeopardy assessment is used only when a taxpayer’s case 
falls within one of three general categories specified by the national 
office: (1) where there is reason to believe that the taxpayer is about 
to leave the country; (2) where the taxpayer is removing a large portion 
of his property from the country or is making domestic transfers of 
large amounts of property for less than adequate consideration; or (3) 
where the taxpayer is either insolvent or nearly insolvent.* 114

Letter From Selden S. Baker, Chief, Disclosure and Liaison Branch, Collection Division, 
Internal Revenue Service, to the Georgetown Law Journal, Feb. 3, 1967.

114 Interview With Sheldon S. Cohen, Commissioner of Internal Revenue, in Washing
ton, D.C., Dec. 13, 1966.

lie ibid.
i16Rev. Proc. 60-4, 1960-1 Cum. Bull. 877, in Mertens, Federal Income Taxation, 

1958-60 Rulings 41.
in Ibid.
us Ibid.

Under present practice the responsible revenue agent must present a 
written report of the reasons for each jeopardy assessment for the per
sonal approval of his district director. Immediately after the assessment 
is made the file must be forwarded to the regional office for review 
by the assistant regional commissioner to insure that the case conforms 
with the policy of the national office.115 A final review of a random 
sampling is made by the audit division of the national office. Further, 
the district director is expected to "give immediate and full consideration 
to a taxpayer’s request” for abatement116 and must keep a written record 
of his reasons for granting or denying the request. Thereafter his action 
is reviewed in the regional office and, on a random basis, in the national 
office.

Once a jeopardy assessment has been approved by the district director, 
notice and demand for payment are immediately issued to the taxpayer. 
If payment is not immediately forthcoming, tax liens are filed against 
the taxpayer’s tangible property. Whether the next step—seizure of the 
taxpayer’s assets—is taken "will depend upon the type of property in
volved and the conditions existing in each particular case.”11' Although 
the Service is reluctant to make an immediate levy, "if it is determined 
that the filing of the notices of federal tax lien will not provide the 
degree of protection necessary to insure that the taxpayer will not dis
pose of, dissipate, or secrete certain types of personal property, prompt 
action is initiated to levy on such assets.”118 *

The Internal Revenue Service’s standard for finding jeopardy has not 
always been this restrictive; in the past, jeopardy assessment has been 
used to avoid the consequences of administrative mistake and delay. 
Commentators have generally agreed that jeopardy exists "only in extra
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ordinary circumstances, i.e., when the revenues are endangered, as sup
ported by evidence that the taxpayer may be concealing his assets or 
that he is planning to flee or to engage in some other act which might 
frustrate collection of the tax.”119 But, as the following cases indicate, 
the jeopardy assessment has indeed been used where the acts of the tax
payer had little or no causal link to the "jeopardy” found.

li» Staff of Subcomm, on Int. Rev. Tax., House Comm, on Ways and Means, 
85th Cong., 1st Sess., Progress Report on Internal Revenue Administration 73 
(Comm. Print 1957); see, e.g., Darnell v. Tomlinson, 220 F.2d 894, 897 (5th Cir. 1955); 

Jewel Shop, Inc. v. United States, 352 F.2d 526, 529 (Ct. Cl. 1965); Section of Taxation 
ABA REP. 161 (1958).

12» 133 F. Supp. 636 (D. Md. 1955).
121 As there is some chance of this action coming to trial within ninety days, it 

is suggested that you make jeopardy assessments based on the possible loss of revenue 
through res judicata.

So far as this office is advised, there is no jeopardy premised on the potential 
inability of the taxpayer to pay. In view of this fact, provided you are satisfied that 
the interests of the Government will not be jeopardized, it is suggested that you with
hold the issuance of a warrant for distraint or the filing of a notice of lien or any 
other efforts to enforce collection, pending disposition of the Government’s motion 
to intervene.

Id. at 637.
122 The court found the Commissioner to have standing to intervene in the refund suit, 

even without a jeopardy assessment Ibid. See also the court’s opinion on the motion to 
intervene in Plitt v. Hofferbert, 125 F. Supp. 809 (D. Md. 1954).

123 See text accompanying note 114 supra.

In Plitt v. Hofferbert,rM the taxpayer had sued the district director 
in the district court for a refund of taxes paid during the years 1925 to 
1936. The Government then made a jeopardy assessment to cover 
alleged deficiencies for the same period, and several weeks later sent the 
taxpayer a ninety-day letter. The taxpayer’s appeal to the Tax Court 
prompted the Commissioner to move to intervene in the refund suit, 
asserting a counterclaim in the amount of the claimed deficiency. The 
record includes a letter from the acting Commissioner of Internal Reve
nue to the district director suggesting jeopardy assessment to avoid the 
possibility that the district court would decide the tax liability for the 
questioned years without considering the claim for additional taxes due, 
admitting in the letter that "there is no jeopardy premised on the inability 
of the taxpayer to pay.”* 121 The taxpayer argued to the court, inter alia, 
that the jeopardy assessment was void because it was not based upon a 
proper reason, but the court rejected the argument and held that the 
jeopardy assessment, although unnecessary,122 did not constitute an abuse 
of discretion of which the court could take cognizance.

The Service has also used jeopardy assessment to stop the running of 
the statute of limitations, a purpose not included in the three categories 
listed above.123 In most cases, unless the Service can show a "wilful at
tempt to evade” payment of a tax, there is a three-year statutory limita
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tion on assessment of additional taxes,124 the running of which is ordi
narily suspended by sending the taxpayer a ninety-day deficiency notice.125 
In some cases, however, the Service is unable to complete an audit 
within the statutory period, and is therefore unable to state with preci
sion the amount of the deficiency and the grounds upon which it is 
based.126 A deficiency letter based on the information then available 
could suspend the running of the statute, but, if completion of the audit 
revealed additional deficiencies based upon theories wholly different from 
those supporting the letter, the Government would have the burden of 
proving those additional deficiencies in the Tax Court.127 The Service 
has, at times, avoided this result by making a jeopardy assessment to 
toll the statute, thereby gaining an additional sixty days128 in which to 
complete the audit and send a deficiency notice.

124 INT. REV. CODE OF 1954, §§ 6501(a), (c)(2). If the taxpayer fails to file a return 
the tax may be assessed at any time. Int. Rev. Code of 1954, § 6501(c)(3). If a return 
omits more than twenty-five per cent of property includible in gross income the limitations 
period is six years. Int. Rev. Code of 1954, § 6501(e).

129 A deficiency notice suspends the running of time for statute of limitations purposes 
for an additional sixty days beyond the period during which the service is prohibited from 
making or collecting an assessment. Int. Rev. Code OF 1954, § 6503(a) (1). Thus, when 
a taxpayer petitions for a redetermination in the Tax Court, the time during which his suit 
is pending, appealed, and sixty additional days, is not included in the limitations period. 
When no petition is filed, the limitation period is extended by sixty days more than the 
time specified in Int. REV. CODE OF 1954, § 6213(a). However, this extension has been 
held to apply only to the deficiency upon which the notice is based, and does not permit 
the Service to increase the deficiency. Commissioner v. Wilson, 60 F.2d 501 (10th Cir. 
1932); see Von Weise v. Commissioner, 69 F.2d 439 (8th Cir.), cert, denied, 292 U.S. 655 
(1934); Fannie Snyder Hickman, 24 B.T.A. 438 (1931). See generally 10 MERTENS, FEDERAL 
Income Taxation § 57.74 (1964 rev.).

126 In such cases, the usual practice is for the Service to request the taxpayer to agree 
to an extension of the statute of limitations.

127 Tax Court Rule 32 provides: "The burden of proof shall be upon the petitioner 
except as otherwise provided by statute and except that in respect of any new matter pleaded 
in his answer it shall be on respondent.” 6 CCH 1967 Stand. Fed. Tax Rep. 5853. Under 
this rule the Tax Court has uniformly placed the burden on the Commissioner when an 
additional deficiency is asserted. Estate of Schneider, 29 T.C. 940 (1958) ; Kimbell-Diamond 
Milling Co., 10 T.C. 7 (1948); Security First Nat’l Bank, 28 B.T.A. 289 (1933); G. McFet- 
ridge, 9 B.T.A. 759 (1927); S. L. Fowler, 6 B.T.A. 250 (1927).

128 After making a jeopardy assessment the Service may delay mailing the deficiency 
notice for sixty days. Int. Rev. Code of 1954, § 6861 (b); see notes 20-21 supra and accom
panying text.

129 Interview With Sheldon S. Cohen, Commissioner of Internal Revenue, in Washing
ton, D.C., Dec. 13, 1966.

130 36 F.2d 342 (7th Cir. 1929).

Although the Service claims no longer to use jeopardy assessments 
to suspend the statute,129 130 there is ample authority to support such use 
should the practice be revived. In Veeder v. Commissioner™ a jeopardy 
assessment had been made six weeks before the running of the statute 
on the basis of the petitioner’s alleged omission of depreciation in com
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puting his loss on a sale of real property. Investigation by field agents, 
after the statute had run, disclosed that although the real estate was not 
subject to depreciation, the petitioner had improperly valued the property 
and therefore owed additional taxes. The taxpayer argued that a jeopardy 
assessment could be made only if the Commissioner could show "acts on 
the part of the taxpayer . . . which will make delay dangerous to the 
effective assessment and collection of a deficiency.”131 Rejecting this 
argument, the court noted that the Internal Revenue Code imposed no 
limits on the Commissioner’s discretion and precluded review because 
of the "absence of statutory standards by which any reviewing body may 
test the correctness of the belief of the Commissioner.”132 133 This view 
was subsequently adopted by the Court of Claims in Foundation Co. v. 
United States?'“’ where plaintiff, at the Commissioner’s request, had con
sented to an extension of the limitation period which proved to be too 
short for completion of the audit. A jeopardy assessment was made for 
447,623.09 dollars, but the taxpayer was notified that no effort would 
be made to collect the assessment. The court found:

131 Id. at 343.
132/,/. at 345.
133 83 Ct. Q. 513, 15 F. Supp. 229 (1936).
134 id. at 543, 15 F. Supp. at 245.
135 See note 118 supra.
130 "[T]he history of pleas of limitation shows them to be good only by legislative grace 

and to be subject to a relatively large degree of legislative control.” Chase Sec. Corp. v. 
Donaldson, 325 U.S. 304, 314 (1945); accord, Bell v. Gray, 191 F. Supp. 328 (D. Ky.), 
aff’d, 287 F.2d 410 (6th Cir. I960); United States v. Nebo Oil Co., 90 F. Supp. 73 (W.D. 
La. 1950), aff’d, 190 F.2d 1003 (5th Cir. 1951).

Plaintiff was fully able to pay any tax found to be due and the Com
missioner did not make the jeopardy assessment because of any appre
hension or belief on his part that collection of the tax would be jeopar
dized by the inability of the plaintiff to pay the amount which appeared 
at that time to be due.134

Nevertheless, the court declined to examine the reasons the Commissioner 
believed the collection of the tax to be in jeopardy on the ground that 
such belief is not reviewable.

It might be argued that there is no danger of a real deprivation of 
the taxpayer’s rights through such use of the jeopardy assessment be
cause the Service does not enforce collection by distraint or filing liens 
where jeopardy is not based upon the acts of the taxpayer.13'’ This argu
ment is bolstered by the fact that courts treat statutes of limitations as 
matters of grace and construe them strictly against the taxpayer,136 but 
it ignores the fact that a jeopardy assessment gives the Internal Revenue 
Service unrestrained power to levy upon the taxpayer’s assets. It is re
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pugnant to the values of a free society to leave citizens at the mercy of 
the bureaucracy solely on the faith that the bureaucracy will not act 
arbitrarily.137

137 The notion that the Internal Revenue Service can be relied upon to always act fairly 
is dispelled by reading the remarkable case of Mitsukiyo Yoshimura. Plaintiff, a citizen of 
Japan, operated a service station near Pearl Harbor, Hawaii. Sometime during 1944, three 
men from the Bureau of Internal Revenue came to the service station, inspected his books 
briefly and found a $150 error. They informed plaintiff that he could be indicted and jailed 
for such errors and induced him to sign a statement to the effect that he had defrauded the 
United States in his prior tax returns. Subsequently two men from the Bureau returned and 
asked plaintiff to sign a blank consent to assessment. As a result of signing the form under 
protest he was assessed a tax of $6,325.00 and a $3,162.51 penalty. Appeals to the Bureau 
and the Commissioner were ineffective. The district court, although sympathetic, refused to 
enjoin the collection of the assessment. Mitsukiyo Yoshimura v. Kanne, 69 F. Supp. 327 (D. 
Hawaii 1947). Finally, relief was granted by the court of appeals which held that the case 
presented extraordinary and exceptional circumstances sufficient to justify an injunction. Mit
sukiyo Yoshimura v. Alsup, 167 F.2d 104 (9th Cir. 1948).

138 See Fortugno v. Commissioner, 353 F.2d 429 (3d Cir. 1965), cert, dismissed, 87 Sup. 
Ct. 337 (1966). In Fortugno, the threat of a jeopardy assessment induced eight taxpayers 
to deposit $1,000,000 with the district director. Subsequently the Commissioner stipulated 
in the Tax Court that the actual deficiencies were slightly more than $100,000. When tax
payers sued for interest on the remaining $900,000, they lost in the Tax Court and the court 
of appeals because the $1,000,000 payment was deemed not to be an "overpayment in respect 
to any internal revenue tax” within the meaning of INT. REV. Code of 1954, § 3771(a).

139 Gould, Jeopardy Assessments When They May Be Levied and What To Do About 
Them, N.Y.U. 18th Inst, on Fed. Tax. 937, 943 (I960); Kaminsky, Administrative Law 
and Judicial Review of Jeopardy Assessments Under the Internal Revenue Code, 14 Tax L. 
Rev. 545, 546 (1959). See also Phillips v. Commissioner, 283 U.S. 589 (1931); Homan 
Mfg. Co. v. Long, 242 F.2d 645 (7th Cir. 1957); Jewel Shop, Inc. v. United States, 352 F.2d 
526 (Ct. Cl. 1965).

140 See, e.g., Homan Mfg. Co. v. Long, supra note 139; Dyer v. Gallagher, 203 F.2d 477 
(6th Cir. 1953); Continental Prods. Co. v. Commissioner, 66 F.2d 434 (1st Cir. 1933); 
United States v. Mauro, 243 F. Supp. 413 (S.D.N.Y. 1965); Communist Party, U.S.A, v. 

More important than the actual use of the jeopardy assessment is 
the fact that in any tax investigation the revenue agent and taxpayer’s 
counsel are aware that a breakdown in communication may result in a 
jeopardy assessment. This can become the decisive factor in inducing 
the taxpayer to actively cooperate in expediting the audit. Often the 
taxpayer will be told that a jeopardy assessment will be made if no 
other arrangement can be found to ensure eventual collection.138 In 
such circumstances, the taxpayer may have little choice but to comply 
with the demands of the revenue agent.

Constitutionality of the Jeopardy Assessment

Whether the possibly harsh and admittedly arbitrary139 jeopardy 
assessment provisions of the Internal Revenue Code conform with con
stitutional dictates has received far too little analysis. The few suits 
which have attempted to bar the use of the jeopardy assessment on con
stitutional grounds have been summarily dismissed,140 thus precluding 
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examination of whether a summary procedure based solely on the discre
tion of one individual violates due process.141 The courts, confusing the 
constitutionality of jeopardy assessment with the ultimate question of 
tax liability, uniformly have asserted that litigation of actual tax liability 
in the Tax Court or district court is sufficient judicial review of taxpayers’ 
rights to obviate any arbitrariness in the initial levy of the jeopardy as
sessment.14' This approach overlooks the possible serious adverse conse
quences to the taxpayer from the oppressive force of the Government. 
The question raised is whether property rights and collaterally infringed 
individual rights outweigh the Government’s right to rapid and efficient 
tax collection. Only if the balance is struck heavily in favor of the 
Government can current jeopardy assessment procedures be found com
patible with due process.

Moysey, 141 F. Supp. 332 (S.D.N.Y. 1956); cf. Phillips v. Commissioner, 283 U.S. 589 
(1931).

141 See Foundation Co. v. United States, 83 Ct. Cl. 513, 15 F. Supp. 229 (1936). But 
see Kaminsky, Administrative Law and Judicial Review of Jeopardy Assessments Under the 
Internal Revenue Code, 14 Tax L. REV. 545 (1959). The author argues that the statutory 
use of ''shall” is mandatory and that once the Secretary or his delegate arrives at a "belief” that 
ultimate collection is jeopardized he must levy a jeopardy assessment. See Int. Rev. Code 
of 1954, § 6861(a).

142 “Where . . . adequate opportunity is afforded for a later judicial determination of the 
legal rights, summary proceedings to secure prompt performance of pecuniary obligation to 
the government have been constantly sustained.” Phillips v. Commissioner, 283 U.S. 589, 
595 (1931); accord, Lloyd v. Patterson, 242 F.2d 742 (Sth Cir. 1957); Adler v. Nicholas, 70 
F. Supp. 514 (D. Colo. 1946), rev’d on other grounds, 166 F.2d 674 (10th Cir. 1948); cf. 
North Am. Storage Co. v. Chicago, 211 U.S. 306 (1908); Salsbury v. United States, 356 F.2d 
822 (D.C. Cir. 1966); United States v. Mauro, 243 F. Supp. 413 (S.D.N.Y. 1965).

143 Communist Party, U.S.A, v. Moysey, 141 F. Supp. 332, 339 (S.D.N.Y. 1956), quoting 
Billings v. United States, 232 U.S. 261, 282 (1914).

144 See, e.g., Lemmon v. Bossier Parish School Bd., 240 F. Supp. 743 (W.D. La. 1965) 
(each provision should be interpreted as consonant with entire Constitution).

DUE PROCESS AND JUDICIAL REVIEW

The fifth amendment requires due process where there is a depriva
tion of property such as the levy and collection of taxes. But the courts, 
while recognizing that strict constitutional construction requires limita
tion of the tax-collecting process, have stated:

[T]he Constitution is not self-destructive. In other words, that the 
powers which it confers on the one hand it does not immediately take 
away on the other; that is to say that the authority to tax which is 
given in express terms is not limited or restricted by the subsequent 
provisions of the Constitution or the amendments thereto, especially by 
the due process clause of the 5 th Amendment.143

By reading the document as a whole144 the courts have distinguished tax 
collection from such otherwise analogous areas as the collection of pri
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vate debts,145 rendering the general rules of due process inapplicable to 
tax collection.146

145 Attachment is somewhat analogous to jeopardy assessment. It provides a means 
whereby an individual may protect himself by securing a prejudgment lien on property. 
Courts have generally held that attachment, although a deprivation of property, does not vio
late due process since plaintiff must obtain a judgment before permanent deprivation occurs. 
See Mclnnes v. McKay, 127 Me. 110, 141 Atl. 699, aff’d, 279 U.S. 820 (1928); Byrd v. Rec
tor, 112 W. Va. 192, 163 S.E. 845 (1932). Attachment procedures can be distinguished 
from jeopardy assessments since most state statutes specify limited grounds for attachment. 
See, e.g., III. Rev. Stat. ch. 11, § 1 (1963) (attachment of property of fraudulent, foreign, or 
imminently departing debtors); MD. Ann. Code art. 9, § 1 (1957) (attachment where debtor 
is nonresident or leaving state). The defendant in an attachment suit has the safeguards of 
equitable relief, e.g., North Chicago Rolling Mill Co. v. St. Louis Ore & Steel Co., 152 U.S. 
596 (1894) (equitable setoff), declaratory judgment, see BORCHARD, DECLARATORY JUDG
MENTS 956-58 (1943); cf. Davies v. Union Trust Co., 125 Cal. App. 593, 13 P.2d 961 (Disc 
Ct. App. 1932), and motion to quash the writ of attachment, see Davis v. Cleveland, Chi. 
& St. L. Ry., 217 U.S. 157 (1910).

146 The process of efficient tax collection is so important that "other modes of procedure 
are necessary, than those which belong to courts of justice.” Communist Party, U.S.A, v. 
Moysey, 141 F. Supp. 332, 337 (S.D.N.Y. 1956), quoting State R.R. Tax Cases, 92 U.S. 575, 
613-14 (1875).

147 Homan Mfg. Co. v. Long, 242 F.2d 645, 651 (7th Cir. 1957).
148 One case found no better support for its assertion that summary and stringent means 

must be discovered to enforce and collect taxes than a philosophy derived from the experi
ence of the ages. See Communist Party, U.S.A, v. Moysey, 141 F. Supp. 332, 337 (S.D.N.Y. 
1956).

149 [TJaxes are the lifeblood of a government, and their prompt and certain avail
ability an imperious need. Time out of mind, therefore, the sovereign has resorted 
to more drastic means of collection. The assessment is given the force of a judg
ment and if the amount assessed is not paid when due, administrative officials may 
seize the debtor’s property to satisfy the debt.

Bull v. United States, 295 U.S. 247, 259 (1935); see Brewster, Distraint Under the 
Federal Revenue Laws (1937).

150 Where summary assessment and collection do not violate due process, impliedly a 
prepayment hearing is not required and is a matter of grace. See Phillips v. Commissioner, 
283 U.S. 589, 594-95 (1931).

151 Congress has given the Commissioner the power, by means of jeopardy assessment, 
to determine when the privilege of using the Tax Court cannot safely be granted. Ginsburg 
v. United States, 278 F.2d 470 (1st Cir. I960). The sole basis for a jeopardy-assessment levy 
is the "belief” of the Secretary or his delegate that ultimate collection of the tax will be 
jeopardized by delay. Int. Rev. Code of 1954, § 6861(a).

The tax system has been aptly described as “the sovereign’s strangle
hold on the taxpayer’s assets.”147 The theory apparently has its roots in 
the methods followed for tax collection prior to the creation of our 
Constitution.148 The courts state that historically the tax was assessed 
and paid, with suit for refund providing redress for alleged impropriety 
in assessment and collection;149 therefore, prepayment testing of tax lia
bility is a matter of grace.150 In this manner the loss of the right to 
prepayment adjudication in the Tax Court when jeopardy assessment is 
levied against the taxpayer151 is summarily justified. This argument 
overlooks several vital considerations. That no prepayment adjudication 
of tax claims existed in the past does not necessarily imply that when 
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such a procedure is provided its use is a privilege rather than a right.15' 
Remedy of a past wrong is not necessarily less than a right. In fact, 
the "grace” argument is substantially negated in the legislative history 
of prepayment adjudication procedure: "The right of appeal after pay
ment of the tax is an incomplete remedy, and does little to remove the 
hardship occasioned by an incorrect assessment.”152 153

152 But see Bull v. United States, 295 U.S. 247 (1935); BREWSTER, DISTRAINT UNDER 
the Federal Revenue Laws (1937). These authorities suggest that the only means by 
which prepayment litigation could become a right would be enactment of a statutory require
ment that tax collection be effected by having the Government bring an action at law against 
defendant taxpayer.

153 H.R. REP. No. 179, 68th Cong., 1st Sess. 7 (1924), in 1939-1 Cum. Bull. 246.
IM See Bull v. United States, 295 U.S. 247, 259 (1935); cf. Ginsburg v. United States, 

278 F.2d 470 (1st Cir. I960). One author has stated: "The revenue system ... is the heart 
and soul of the production of those things that a government must do for its people." Cohen, 
Administration and Control of Tax Collection, 19 ABA Sect. Tax L. Bull., April 1966, p. 45.

155 Announcing extremely rigid guidelines for enjoining a tax, the Supreme Court stated 
that any other rule would allow postponement of payment until the taxpayer’s nonliability or 
liability was conclusively proved. Enochs v. Williams Packing & Nav. Co., 370 U.S. 1, 8 
(1962).

156 See notes 74-75 supra and accompanying text. The declaratory judgment procedure 
would serve this review function very well. At the present time, however, its use is statu
torily proscribed: "In a case of actual controversy within its jurisdiction, except with respect 
to Federal taxes, any court of the United States . . . may declare the rights and other legal rela
tions of any interested party seeking such declaration, whether or not further relief is or 
could be sought.” 28 U.S.C. § 2201 (1964). (Emphasis added.)

Two cases have dealt with the use of declaratory judgments in special circumstances, 
reaching opposite results. Compare Philip v. United States, 186 F. Supp. 397 (D. Alaska 
1950) (§ 2201 bars declaratory judgment with respect to federal taxes), wf/A Pettingill v. 
United States, 205 F. Supp. 10 (D. Vt. 1962) (§ 2201 no bar to declaratory judgment where 
tax lien affects property rights). The question whether a taxpayer who is not contesting 
ultimate tax liability can obtain a declaratory judgment solely concerning the validity of the 
jeopardy determination remains open.

157 Kaminsky, supra note 141.
158 "[T] he problem is one which is completely involved only with the question of the 

lawful nature of an act performed under color of authority held by an administrative agency 
by grant from Congress.” Id. at 546. There is no reason the Internal Revenue Service is 
not governed by the controlling rules of administrative law. Ibid. Where the jeopardy de
termination is questioned, the right of prior appeal should apply regardless of the ultimate 
defense on tax liability.

Because courts often have justified summary collection procedures by 
denoting taxes as the nation’s lifeblood154 with continued existence de
pendent on quick and efficient collection,155 156 suits to enjoin collection 
have been viewed with disfavor and the courts have refused to test the 
jeopardy determination.100 The existence of an unreviewable summary 
procedure such as jeopardy assessment has led at least one author157 to 
suggest that the possibilities of abuse demand some type of review. 
He argues that the efficient collection of taxes is a valid basis for denial 
of prior appeal only in cases contesting the amount of the tax. Where 
the actual existence of jeopardy is questioned, the author contends that 
there is a right of prior appeal.158
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Since the jeopardy assessment is an extraordinary remedy not gen
erally used,109 providing citizens some type of judicial review of the 
finding of jeopardy could not seriously be said to threaten the Govern
ment’s continued existence. If jeopardy is verified, the collector can con
tinue his summary collection procedure; if the reviewing court can find 
no jeopardy, then the taxpayer may opt either to pay and sue for a re
fund, or to seek Tax Court determination of the proper amount and 
liability for the tax.

159 Jewel Shop, Inc. v. United States, 352 F.2d 526 (Ct. Cl. 1965).
160 See, e.g., United States v. Cormack, 329 U.S. 230, 241 (1946); United States v. Lynch, 

188 U.S. 445, 465 (1903); United States v. Jones, 109 U.S. 513, 518 (1883). See also 
Corwin, The Constitution of the United States of America, Analysis and Inter
pretation (1953). "Being an incident of sovereignty, the right of eminent domain requires 
no constitutional recognition.” Id. at 864.

161 The fifth amendment calls for "just compensation,” which is a judicial determination 
made in the course of condemnation proceedings, or, when there are no such proceedings, by 
the Court of Claims or District Court under the provisions of 28 U.S.C. § 1346(b) (1964). 
Corwin, op. cit. supra note 160, at 872.

162 E.g., Adams v. Milwaukee, 228 U.S. 572 (1913); North Am. Storage Co. v. Chicago, 
211 U.S. 306, 316 (1908).

163 E.g., United States v. Caltex, 344 U.S. 149 (1952); United States v. Pacific R.R., 120 
U.S. 227 (1887); cf. Bowles v. Willingham, 321 U.S. 503 (1944) (rent control); Yakus v. 
United States, 321 U.S. 414 (1944) (price control).

164 If the government action is found to be justified, no compensation need be made. 
E.g., North Am. Storage Co. v. Chicago, 211 U.S. 306, 316 (1908); cf. United States v. 
Caltex, 344 U.S. 149 (1952). These cases suggest that due process requires only subsequent 
determination of validity in emergency situations. See Block v. Hirsh, 120 Kan. 615, 245 
Pac. 159, cert, denied, 254 U.S. 640 (1920). Compare the requirements in eminent domain 
proceedings, notes 160-61 supra. This is no justification for summary procedure in jeopardy 
assessments, since eminent domain proceedings are predicated upon the government’s right 
to take for a public use and are used to secure a judicial determination of the value of con
fiscated property. The property owner in an eminent domain action cannot claim prejudice, 
whether he is compensated before or after the taking. Hurley v. Kincaid, 285 U.S. 95 (1932) ; 
Cherokee Nation v. Southern Kan. Ry., 135 U.S. 641 (1890).

Property Rights

It is universally accepted that the needs of the Government will take 
precedence over an individual’s right to hold property.159 160 This principle 
is applied in eminent domain proceedings, subject to the guarantees of 
the fifth amendment.161 Again, where a danger to community health162 
or a national emergency163 exists, there may be irrevocable taking of 
property by summary government action with compensation determined 
at a later proceeding.164 Thus, in cases where there is an absolute neces
sity for immediate action, property is taken, with unalterable conse
quences, prior to a hearing on the merits. But the danger presented by 
allegedly jeopardized collection of taxes is not so grave as to require 
such an across-the-board bar to prior judicial review of the fact of jeop
ardy. The consequences of a jeopardy assessment almost always result
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in an unalterable change of situation for the individual taxpayer.100 
Jeopardy assessments are most often levied upon those whose assets 
allegedly do not cover their liabilities,1CG and they may result in the freez
ing of assets with the following effects: Real threat to the assets’ con
tinued existence,1G‘ prevention of posting of the necessary bond,108 im
possibility of adequate defense,100 and eventual loss of the property at 
a forced sale.1'0 Yet, this process is, by statute, not subject to injunc
tion.165 166 167 168 169 170 171

165 See, e.g., Mensik v. Long, 261 F.2d 45 (7th Cir. 1958) (inability to use funds in five 
other businesses making failures inevitable); Communist Party, U.S.A, v. Moysey, 141 F. 
Supp. 332 (S.D.N.Y. 1956) (jeopardy assessment cut off contributions, threatening organiza
tion’s future existence).

166 'j’he propriety of jeopardy assessment based upon this circumstance is discussed in the 
text accompanying note 214 infra.

167 Communist Party, U.S.A, v. Moysey, 141 F. Supp. 332 (S.D.N.Y. 1956); see Gould, 
supra note 139, at 946-47. Mr. Gould points to possible business failures resulting from 
jeopardy assessments, as well as the possible lapses of fire and theft insurance due to inability 
to pay premiums. Fire or theft would then result in incompensable loss, but this damage is 
not proximately caused by the jeopardy assessment and therefore not recoverable by the tax
payer from the Government. 28 U.S.C. § 2674 (1964); cf. Gowens v. Morgan & Sons Poultry 
Co., 238 F. Supp. 399 (D.N.C. 1964); Commonwealth Edison Co. v. Allis-Chalmers Mfg. 
Co., 225 F. Supp. 331 (D. Ill. 1963), aff’d, 335 F.2d 203 (7th Cir. 1964).

168 Cooper Agency, Inc. v. McLeod, 235 F. Supp. 276 (E.D.S.C. 1964), aff'd, 348 F.2d 
919 (4th Gr. 1965).

169 gee, e.g., United States v. Brodson, 241 F.2d 107 (7th Cir. 1957), cert, denied, 354 U.S. 
911 (1957).

170 While sale of the property is stayed pending the decision of the Tax Court, forced 
sale is not prevented during appeal of the Tax Court’s decision. See note 39 supra.

i”1 Int. Rev. Code of 1954, § 7421.
172 E.g., Macejko v. United States, 174 F. Supp. 87 (N.D. Ohio 1959); Rosenthal v. Allen, 

75 F. Supp. 879 (M.D. Ga. 1948).

There are instances in which the Government must act quickly to 
assure collection of the tax or lose it altogether, a need which properly 
led to the inclusion of the jeopardy assessment procedures in the Internal 
Revenue Code. If the district director were endowed with great gifts of 
infallibility and wisdom, there could be no objection to this power. 
Case after case indicates, however, that mistakes, oversights, and arbi
trary determinations frequently occur.172

A distinction exists between personal and property rights. Where 
government needs conflict with individual rights, property rights will 
receive less consideration. The Supreme Court has stated:

Property rights muse yield provisionally to government need. Thus 
while protection of life and liberty from administrative action alleged to 
be illegal may be obtained promptly by the writ of habeas corpus . . . 
the statutory prohibition of "any suit for the purpose of restraining the 
assessment or collection of any tax” postpones redress for the alleged in
vasion of property rights if the exaction is made under color of their 



728 The Georgetown Law Journal [Vol. 55: 701

offices by revenue officers charged with the general authority to assess 
and collect the revenue.173

173 Phillips v. Commissioner, 283 U.S. 589, 595-96 (1931). The peacetime availability 
of habeas corpus is constitutionally guaranteed. U.S. CONST, art. I, § 9- The provisions gov
erning the use of the writ in federal courts are found in 28 U.S.C. §§ 2241-55 (1964), as 
amended, 28 U.S.C.A. § 2241(d) (Supp. 1966), as amended, 28 U.S.C.A. §§ 2244, 2254 
(Feb. Supp. 1967).

174 E.g., Ginsburg v. United States, 278 F.2d 470, 472 (1st Cir. I960).
175 E.g., Veeder v. Commissioner, 36 F.2d 342 (7th Cir. 1929); Communist Party, U.S.A, 

v. Moysey, 141 F. Supp. 332 (S.D.N.Y. 1956); Foundation Co. v. United States, 83 Ct. Cl. 
513, 15 F. Supp. 229 (1936). The Veeder court supported this practice by stating: "There 
is [an] . . . absence of statutory standards by which any reviewing body may test the belief 
of the Commissioner.” 36 F.2d at 345. The fact that this area is reserved for agency discre
tion justifies the absence of standards to guide the Commissioner in making his determination. 
The Administrative Procedure Act does not provide for judicial review of matters deter
mined at the discretion of the agency, except where discretion is abused. Administrative Pro
cedure Act § 10(2), 5 U.S.C.A. § 704 (Special Supp. 1966), as modified by § 10(e)(B)(l), 
5 U.S.C.A. § 706 (Special Supp. 1966).

Standards are needed to provide courts with guidelines against which to measure the 
Commissioner’s determination. Since only the word "jeopardy” appears in the statute, there 
is currently no method for determining whether the Commissioner’s action is an abuse of 
discretion.

176 Cf. United States v. Butler, 297 U.S. 1 (1936) (tax not within power of "taxing” 
authority illegal and uncollectable); Melvin Bldg. Corp. v. Long, 262 F.2d 920 (7th Cir. 1958) 
(taxpayer alleged no tax due).

177 E.g., Enochs v. Williams Packing & Nav. Co., 370 U.S. 1 (1962).
178 E.g., United States v. Mauro, 243 F. Supp. 413 (S.D.N.Y. 1965).
179 E.g., Lloyd v. Patterson, 242 F.2d 742 (5th Cir. 1957) (levy rendered defendant un

able to procure counsel or accountant). For a discussion of the effect of the jeopardy assess
ment on individual liberty see text accompanying notes 191-205 infra.

While there is a valid reason for the distinction between property rights 
and rights involving personal freedom, its necessity can be questioned. 
A judicial determination as summary in nature as the writ of habeas 
corpus should be available to a person whose property has been levied 
upon to weigh the sufficiency of the collector’s "belief” of jeopardy. 
Due process can best be assured by a hearing at this stage of the jeopardy 
proceedings. The relevant query here is: Would anything less still 
afford due process to the taxpayer?

While the courts have held that provision for eventual review will 
validate summary procedures, in a jeopardy assessment there is never a 
review of the collector’s determination that the alleged jeopardy did in 
fact exist. Upon later review courts will not examine the propriety of 
the assessment174 or the Commissioner’s motivation in making it.1'5 176 Any 
review afforded after a jeopardy assessment decides only such questions 
as the legality of the particular tax,170 the liability of the petitioner to 
pay it,177 the accuracy of the amount to be paid,1'8 and the possible 
violation of collateral constitutional rights.179 There is no review of 
the issue which causes greatest inconvenience and possible irreversible 
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injury;180 the collection of the tax before any judicial review renders 
the question of jeopardy moot.

18° Adler v. Nicholas, 70 F. Supp. 514 (D. Colo. 1946), rev’d on other grounds, 166 F.2d 
674 (10th Cir. 1948) (no judicial review of jeopardy, but subsequent determination of tax
payer’s rights). See also text accompanying notes 167-70 supra.

181 119 Cal. 518, 522, 51 Pac. 869, 871 (1898) (Van Fleet, J., dissenting).
182 The dissent also criticized the legislative determination that the tax of those not 

owning real property was insecure, a criticism which applies equally well to jeopardy assess
ments. Judge Van Fleet intimated that standards should be used which bear a closer relation 
to the insecurity of the collection of the tax. Id. at 525, 51 Pac. at 872.

183 The guidelines currently followed by the Internal Revenue Service do not consider 
the size of assessment in determining the existence of jeopardy. Interview With Sheldon S. 
Cohen, Commissioner of Internal Revenue, in Washington, D.C., Dec. 13, 1966. The guide
lines are, however, binding only so long as the IRS chooses to follow them. Nothing in the 
Internal Revenue Code prevents the amount of the assessment from being considered.

A rare exception to this harsh "see no evil” attitude of the courts is 
found in the dissent to Rode v. Siebe™1 which involved an analogous 
California procedure for collecting personal property taxes. If collec
tion were deemed "insecure” at the time of assessment in March, the 
tax would be immediately collectable at the previous year’s rate, subject 
to adjustment at the time of regular collection the following November. 
Collection was insecure as a matter of law where taxpayers owned no 
California real estate, requiring the taxpayer either to pay his tax im
mediately or to subject his personal property to the danger of levy and 
sale. The dissent argued that this procedure denied the taxpayer due 
process because the amount assessed was determined by the collector’s 
arbitrary will without affording the taxpayer a hearing. The personal 
property could be sold at forced sale for less than real value after an 
over-assessment of tax liability. A taxpayer’s only recourse would be 
recoupment of proceeds exceeding actual tax owed, with no allowance 
for the difference between fair market value and forced-sale price. The 
dissent would have ruled that the arbitrary assessment coupled with 
absence of hearing on the question of the amount of tax owed prior to 
sale was a denial of due process.

The reasoning of this dissent182 should apply with equal merit to 
federal jeopardy assessment, where, to lend the appearance of regularity 
to his actions, it would be possible for the Commissioner to overassess 
the tax liability, and determine collection of that amount to be jeop
ardized. The courts, even when readjusting the amount of tax owed, 
refuse to see the relationship of the lower tax to the initial finding of 
jeopardy.183 Thus the belief of a government official is combined with 
denial of hearing on the bare question of jeopardy to result in what is 
clearly a deprivation of due process guaranteed by the fifth amendment.

Even where there is evidence that the Government’s ultimate collec
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tion of the tax could be secured through other means the courts have 
refused to examine the existence of jeopardy,184 a position which con
tains basic internal conflicts. In its broadest terms the statutory "belief” 
upon which the collector levies a jeopardy assessment is that delay will 
sufficiently threaten the ultimate collection of the tax to justify the use 
of a summary procedure. If there is some other means to insure the 
collection of the tax, then, by definition, there can be no jeopardy.

184 Dyer v. Gallagher, 203 F.2d 477 (6th Cir. 1953); Foundation Co. v. United States, 
83 Ct. Cl. 513, 15 F. Supp. 229 (1936).

185 The belief of the Secretary or his delegate is the sole criterion of § 6861(a) of the 
Internal Revenue Code. Once this subjective determination is made, it is acted upon im
mediately. Professor Davis states that due process is fulfilled if at any time before govern
mental action becomes final, hearings are allowed either by administrative or judicial action. 
Davis, Administrative Law 267 (1951); accord, Opp Cotton Mills v. Administrator, 312 
U.S. 126,152 (1941); Phillips v. Commissioner, 283 U.S. 589 (1931).

186 See, e.g., Hagar v. Reclamation Dist., Ill U.S. 701 (1884) (opportunity for de novo 
judicial review remedies procedural deficiency), cited favorably in Davis, Administrative 
Law 267 (1951).

187 See, e.g., Security Trust & Safety Vault Co. v. Lexington, 203 U.S. 323 (1906) (due 
process satisfied if judicial review through injunction available); Davis, Administrative 
Law 268 (1951).

188 Id. at 269- The author criticizes the rationale that theoretical judicial review is a 
"cure-all” for administrative procedural shortcomings, considering the only real safeguards to 
be those inherent in "regularized administrative hearing.” He concludes that "if only the 
exceptional case can go to court—if for any reason the administrative decision importantly 
affects the final outcome—safeguards at the administrative stage should be preferred to safe
guards provided by judicial review.” Ibid.

189 Cf. Gelhorn & Byse, Materials in Administrative Law 774 (4th ed. I960). 
The authors there were not addressing themselves directly to the problem of jeopardy assess
ments, but what they say is particularly applicable to that area. They suggest that the hearing 
could be as summary in nature as the magistrate’s decision that there is probable cause to 
detain a criminal.

The supposition supporting the jeopardy assessment procedure is that 
summary means may be used to obviate the danger that delay will pre
clude collection. While the normal assessment procedure may indeed 
be too slow to protect the Government, the Government’s need has not 
been shown great enough to justify ignoring the possibility of abuse 
inherent in the present method of determining jeopardy. Yet, at no 
stage of the proceedings is there opportunity for judicial rectification at 
a hearing185 186 or upon review, either de novo180 or at the injunction hear
ing,187 of any prior procedural inequities.188 Though postcollection re’ 
view on the question of jeopardy might satisfy minimal due process re
quirements, the taxpayer’s rights would be best protected by an immedi
ate hearing on jeopardy. Only in the rare case is it necessary to com
pletely deny a preliminary hearing to determine whether administrative 
action should be taken.189 This bears particular applicability to the levy 
of a jeopardy assessment. Judicial scrutiny to determine, on short no
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tice, whether jeopardy exists190 in the light of a prima facie showing 
by the Commissioner of the amount of tax due, would best protect the 
rights of the taxpayer in view of the governmental needs in question.

190 For a discussion of possible standards to guide in this determination, see text accom
panying notes 213-15 infra.

191 See note 39 supra and accompanying text.
192 See, e.g., Lloyd v. Patterson, 242 F.2d 742 (5th Cir. 1957) (court refused to abate 

lien enough for attorney and accountant fees); United States v. Brodson, 136 F. Supp. 158 
(E.D. Wis. 1955), rev’d on other grounds, 241 F.2d 107 (7th Cir.), cert, denied, 354 U.S. 
911 (1957) (defendant contends jeopardy assessment results in inability to hire accountant). 
See also Gould, Jeopardy Assessments When They May Be Levied and What To Do About 
Them, N.Y.U. 18th Inst, on Fed Tax. 937, 954 (I960).

193 Where the taxpayer has no books or records to indicate his income for a given year, 
the Commissioner bases his assessment on "reconstructed income. The net-worth method is 
one way of doing this. The excess of the sum of the taxpayer s increased net worth and 
nondeductible expenses over his reported income is deemed to represent unreported income. 
An adjustment increasing his tax liability follows. See 2 Mertens, Federal Income Tax
ation § 12.12 (1961 rev.).

194 United States v. Brodson, 136 F. Supp. 158 (E.D. Wis. 1955), rev’d on other grounds, 
241 F.2d 107 (7th Cir.), cert, denied, 354 U.S. 911 (1957) (no pretrial determination that 
lack of accountant denies fair trial). See also United States v. Brodson, 234 F.2d 97, 100 (7th 
Cir. 1956) (Finnegan, J., dissenting).

195 INT. Rev. Code of 1954, § 6653(b), imposes a penalty of fifty per cent of the tax 
liability for "underpayment... due to fraud.” INT. Rev. Code of 1954, § 6653(a), imposes 
a five per cent negligence penalty. Both of these fines are considered to be civil penalties, 
are included in the tax liability, and are imposed initially by the IRS and may be reviewed 
by the Tax Court or the district court at the time the basic tax liability is adjudicated.

Collateral Infringement of Personal Rights

There are several ways in which jeopardy assessments may threaten 
individual rights. Often virtually all of the taxpayer’s property is levied 
upon and, to prevent immediate collection and sale, the taxpayer under 
a jeopardy assessment faces the prospect of litigation in the Tax Court.191 
Alternatively, the taxpayer may desire subsequent or collateral attacks 
on the validity of the tax in the district courts. Effective legal repre
sentation is precluded because the taxpayer’s assets are not available to 
hire counsel.192 In the vast majority of cases where liability for the tax 
is litigated, the highly technical nature of the proceedings renders the 
taxpayer completely helpless to defend himself. It appears that in net- 
worth cases193 194 even a taxpayer represented by counsel should not be 
said to have adequate representation without the aid of a competent 
accountant.191 Yet the person subject to a jeopardy assessment may be 
forced to defend his case without the benefit and advice of counsel or 
accountant. Since most tax suits are civil in nature, sixth amendment 
rights are seldom infringed; nonetheless some suits involve deficiencies 
amounting to tax fraud and may result in the imposition of either civil195 
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or criminal penalties.196 197 In the latter instances it is particularly impor
tant that the taxpayer be adequately represented in the civil tax adjudica
tion since the decision there may weigh heavily in the determination of 
whether a criminal prosecution should follow. While sixth amendment 
guarantee of counsel applies only to criminal prosecutions, in civil-penalty 
cases and in cases which may lead to criminal prosecution involving no 
tax-fraud question, it can be argued that the due process guaranteed by 
the fifth amendment includes the right to adequate representation in the 
civil case.107 Any administrative hearing, notice, or judicial trial afforded 
on the question of the amount of tax is otherwise reduced to a mean
ingless ritual. The very concept of due process is rooted in the protec
tion of the individual from the arbitrary power of the Government.198 
When the act of the Government in levying the jeopardy assessment 
precludes the taxpayer from obtaining adequate legal and technical rep
resentation,199 there is a blatant deprivation of due process. This could 
be obviated most directly by instituting a procedure whereby an amount 
of the property sufficient to enable the taxpayer to defend himself ade
quately and completely would be released.200

196 Int. Rev. Code OF 1954, § 7206, imposes, upon conviction of enumerated fraudulent 
acts, a $5,000 maximum fine and/or up to three years imprisonment. Since this is con
sidered to be a criminal penalty, there must be a conviction prior to its imposition. Bateman- 
Switzer Co. v. Whaley, 53 F.2d 1071 (D. Mont. 1931). The sixth amendment applies to 
the criminal prosecution, but not to the adjudication of the tax, which is a separate proceed
ing. Adjudication of tax liability is not required prior to the imposition of criminal sanc
tions. Int. Rev. Code of 1954, § 7206.

197 See Note, 66 COLUM. L. Rev. 1322 (1966), where it is reasoned that due process at 
the very least requires appointed counsel in civil cases involving "special circumstances.” Id. 
at 1339. The result is reached on the basis that due process requires notice and a fair hear
ing; that the civil litigant cannot be deprived of his right to be heard, Hovey v. Elliott, 167 
U.S. 409 (1897) (defendant in contempt proceedings must be permitted to answer); and that 
the right to be heard would be “of little avail if it did not comprehend the right to be heard 
by counsel,” Powell v. Alabama, 287 U.S. 45, 69 (1932) (dictum). See also Brotherhood 
of R.R. Trainmen v. Virginia, 377 U.S. 1, 7 (1964): "Laymen cannot be expected to know 
how to protect their rights when dealing with practiced and carefully counseled adversaries.”

198 E.g., Porter v. Shibe, 158 F.2d 68 (10th Cir. 1947); Minske v. United States, 131 
F.2d 614 (7th Cir. 1942), aff’d, 319 U.S. 463 (1943).

199 See United States v. Brodson, 241 F.2d 107 (7th Cir.), cert. denied, 354 U.S. 911 
(1957); United States v. Brodson, 234 F.2d 97, 100 (7th Cir. 1956) (Finnegan, J., dissent
ing). Contingent-fee arrangements, while possible in some instances, would not obviate an 
argument that there is a denial of counsel. The attorney generally takes a contingent fee only 
in those cases where the possibility of success merits his taking the risk. The right to counsel 
should not be made dependent upon the likelihood of winning the case.

200 The amount of funds to be released need not be set by statute, but rather should be 
determined by the court in its discretion. Another possible remedy for some taxpayers would 
be through an organization such as Neighborhood Legal Services which, subject to certain 
wage qualifications, offers free legal help in certain civil actions.

Another area of collateral abuse results from the relative freedom 
with which the collector can levy a jeopardy assessment. Any collector 
upon belief may find the existence of a jeopardy with regard to taxes 
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owed by anyone, including organizations with radical political philoso
phies. Overwhelming potential thus exists for unjustified deprivation of 
first amendment rights through a levy on property belonging to "unpopu
lar political groups'"1 and their media of expression.201 202 The danger 
of such deprivation is especially great because many of the unpopular 
organizations supported by contributions from their sympathizers operate 
on a marginal basis and are often valid subjects of a jeopardy assessment. 
Another danger to these groups is that the contributions will cease once 
a jeopardy assessment is levied; the organization may then be destroyed 
and the tax never paid.203

201 One such instance is found in Communist Party, U.S.A, v. Moysey, 141 F. Supp. 332 
(S.D.N.Y. 1956).

202 Publishers New Press, Inc. v. Moysey, 141 F. Supp. 340 (S.D.N.Y. 1956) (levied 
against Daily Worker).

203 This argument was raised unsuccessfully in Communist Party, U.S.A, v. Moysey, 141 
F. Supp. 332 (S.D.N.Y. 1956). The contributor is more likely to withhold his contribution 
from an organization subjected to a jeopardy assessment because he knows that his entire 
contribution would probably be applied to the payment of the tax. Where there is a regular 
tax assessment the contributor may feel the contribution of some other person, or only a 
small percentage of his own contribution, is paying the tax.

204 See text accompanying notes 208-10 infra.
205 Groups listed by the Attorney General as subversive, extreme right-wing organiza

tions, religious groups in a small minority such as those with a non-Judeo-Christian heritage, 
and political-religious groups such as the Black Muslims, might qualify as "similarly situated.” 
This classification would still apply the "same rule under similar circumstances.” See Na
tional Candy Co. v. FTC, 104 F.2d 999 (7th Cir.), cert, denied, 308 U.S. 610 (1939). While 
the equal protection clause has no applicability since the fourteenth amendment does not 
apply to the Federal Government, due process would bar an unjust discrimination. Cf. Bolling 
v. Sharpe, 347 U.S. 497 (1954). Subject to this limitation, the fifth amendment does not 
require equal treatment in the imposition of taxes. Morris Inv. Corp. v. Commissioner, 134 
F.2d 774 (3d Cir. 1943).

206 The study was conducted by the Section of Taxation’s Committee on Fraud and Pro
cedure. See one member’s description in Gould, supra note 192, at 953-55. The committee’s
report was published in SECTION OF Taxation ABA Rep. 158 (1958).

Because the danger of unconstitutional deprivation of free speech 
and press is so great, the rights involved are so important, and the 
benefit to the Government is so small, political, quasi-religious, and 
religious organizations which obtain the majority of their funds from 
contributions should be protected by special safeguards, either in the 
form of allowing collateral attack through declaratory judgment or in
junction,204 or by providing immediate appeal by the group to a special 
panel to determine whether jeopardy exists. The guide should be whether 
the tax owed by this group is in any more jeopardy of not being paid 
than those of other groups similarly situated.205

Proposed Revision

In 1958, after a two-year study206 * * of the problems posed by jeopardy 
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of religious and political organizations which are supported primarily by 
private contributions. Since these groups are particularly susceptible to 
having first amendment rights violated by the jeopardy assessment, and 
because their often precarious financial condition may give the appear
ance of jeopardy, extraordinary protection is called for. They should 
have jeopardy determined vis-à-vis other similarly situated organiza
tions.210

215 See notes 201-05 supra and accompanying text for a discussion of this problem.
216 Int. REV. Code OF 1954, § 6851. The section also provides that "the finding of the 

Secretary or his delegate, made as herein provided . . . shall be for all purposes presumptive 
evidence of jeopardy.” It would seem that the use of the words "finds” and "finding” in § 
6851 and the qualification of the finding as "presumptive evidence of jeopardy” indicates the 
finding is to be subject to judicial review. But, such an argument would have to overcome 
§ 742l’s prohibition against enjoining the assessment or collection of a tax and the judicial 
interpretations thereof.

217 Only three cases have been reported involving the closing of the taxable year under 
§ 6851. In two of them plaintiffs were former resident aliens who left the country and were 
suing for refunds. Rogan v. Mertens, 153 F.2d 937 (9th Cir. 1946); Klaas v. Commissioner, 
26 T.C. 239 (1961). In the third, the Board of Tax Appeals held that it did not have juris
diction to inquire into the existence of jeopardy. Ludwig Littauer & Co. v. Commissioner, 
37 B.T.A. 840 (1938).

218 Although the Service claims that seizure is now avoided where possible, see text ac
companying note 118 supra, the district director does have statutory authority to seize prop
erty under a jeopardy assessment, see note 16 supra and accompanying text.

Moreover, the proposed amendments fail to provide for judicial re
view of the determination of jeopardy necessary to closing the taxable 
year.215 216 While the cases do not indicate abuse of this discretion,“17 such 
a possibility exists and some form of impartial review should be pro
vided to satisfy due process requirements.

The proposed section allowing release of funds from jeopardy liens 
makes no provision for the few cases where the director has omitted that 
step and immediately seized the property.218 In such a case, it is possible 
that some courts would hold themselves to be without power to order 
the return of seized property, a result which could encourage the district 
director to seize property in lieu of filing liens.

These suggestions together with the ABA bill should provide a more 
complete remedy for a situation which can only be described as intol
erable. By themselves, the proposed amendments leave too many loop
holes for an overzealous director, and if enacted alone will improve the 
fate of the taxpayer only if the courts adopt the spirit the amendments 
embody and interpret them liberally, viewing their passage as indication 
that Congress finds current practices to be wholly unacceptable.

Conclusion

While summary procedures for tax collection are legitimate and 
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necessary, and to outlaw them would unduly hamper the Government 
in collecting its lawful revenue, the present system, coupling possible 
substantial taxpayer injury with unreviewable administrative discretion is 
anomalous in a free society. The bureaucracy’s self-imposed internal 
safeguards do not and cannot compensate for failure to provide a right 
to a speedy disinterested review, including providing the citizen with 
sufficient access to his own resources to make review effective. The 
failure to provide essential safeguards is attributable both to Congress 
which, although aware of the problem, has failed to take corrective mea
sures, and to the courts, which have consistently refused to recognize 
evils in present jeopardy assessment procedures which they have elo
quently condemned elsewhere. It is time to insure that this extraordinary 
remedy, with adequate provisions for protection of the individual, be 
limited to those situations in which actual jeopardy exists.



RECENT DECISIONS

CONSTITUTIONAL LAW—EVIDENCE—SEARCH AND SEIZURE 
—Evidence Wrongfully Seized by Private Party With
out Government Complicity Is Admissible in Administra
tive Proceedings. In the Matter of Knoll Associates, 5 Trade 
Reg. Rep. 5 17668 (FTC Aug. 2, 1966).

Herbert Prosser took documents without authority from the files of his em
ployer, Joseph Dworski, a representative of Knoll Associates, a furniture manu
facturer. After a series of conversations with Federal Trade Commission attor
neys, Prosser released the seized documents, relating to the pricing practices of 
Knoll Associates, to staff counsel for use in a Clayton Act investigation pending 
against Knoll Associates.1 Prosser had first contacted the FTC attorneys before 
he seized the documents. He gave no indication that he intended to take evi
dence or to aid the investigation in that way.2 Knoll Associates contended that 
its fourth amendment rights had been violated by Prosser’s theft and the com
plicity of FTC counsel, and argued that the evidence should have been excluded 
from the proceedings.3 The FTC’s hearing examiner denied a motion to enjoin 
admission of this evidence and Knoll Associates was ordered to cease and desist 
from price discrimination.4 On appeal, the Commission affirmed its examiner. 
Held, evidence wrongfully seized by a private party without government com
plicity is admissible in administrative proceedings.5

1 Clayton Act § 2(a), as amended, 49 Stat. 1526 (1936), 15 U.S.C. § 13(a) (1964), pro
hibits price discrimination by manufacturers.

2 The Hearing Examiner found that the conversations did not amount to government in
ducement to or complicity in the seizure. In the Matter of Knoll Associates, 3 TRADE REG. 
Rep. 5 17668, at 22962 (FTC Aug. 2, 1966).

3 Respondent’s Supplemental Brief on Search and Seizure and Due Process Issues, pp. 
15-16. Despite the fact that the documents had been taken from one other than Knoll Asso
ciates, the company had standing to object to admission of the evidence. 3 Trade Reg. Rep. 
5 17668, at 22963; see Jones v. United States, 362 U.S. 257 (I960).

The broad language of the fourth amendment does not limit its application to criminal 
proceedings. It has been applied in noncriminal cases. E.g., One 1958 Plymouth Sedan v. 
Pennsylvania, 380 U.S. 693 (1965) (forfeiture proceeding); FTC v. American Tobacco Co., 
264 U.S. 298, 307 (1924) (FTC proceeding); Carson v. State, 221 Ga. 299, 144 S.E.2d 384 
(1965) (proceeding to abate gambling as public nuisance).

4 3 Trade Reg. Rep. 5 17668, at 22953. See also Knoll Associates v. Dixon, 232 F. 
Supp. 283 (S.D.N.Y. 1964).

Knoll initially moved before the hearing examiner for an independent hearing on the 
question of admissibility of the stolen evidence in March 1964. The examiner denied the 
motion, and Knoll’s interlocutory appeal to the Commission was also denied. In July 1964 
the United States District Court for the Southern District of New York denied a similar peti
tion to order the Commission to conduct an independent hearing. During Knoll’s appeal of 
this decision to the Second Circuit, the Commission reversed itself, on the unofficial advice 
of the court of appeals, and opened the record four months after it had been officially closed. 
3 Trade Reg. Rep. 3 17668, at 22959-

5 In the Matter of Knoll Associates, 3 Trade Reg. Rep. 3 17668, at 22970 (FTC Aug. 
2, 1966) (Reilly, Comm’r; Dixon, Chairman, MacIntyre and Jones, Comm’rs; Elman, Comm’r, 
dissenting). Knoll Associates has appealed the Commission’s decision to the Seventh Circuit 
Court of Appeals, appeal docketed, No. 15900, 7th Cir., Oct. 14, 1966.

The fourth amendment exclusionary rule proscribes the use of the fruits of 
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unreasonable searches and seizures by state* 7 8 * and federal7 officials, and by private 
persons when complicity with government agents is proved.8 Under the 1921 
decision of Burdeau v. McDowell,0 however, the Supreme Court did not exclude 
evidence seized by private parties acting alone. Knoll argued that Burdeau had 
been overruled in I960 by Elkins v. United States,10 on the theory that judicial 
integrity requires suppression of all illegally obtained evidence.11 Knoll further 
contended that, under Gambino v. United States12 the evidence must be excluded 
because it was taken "for the purpose of assisting [FTC] complaint counsel,” 
reasoning that "it would be too easy for Commission counsel to evade the con
stitutional prohibitions against the illegal search and seizure merely by using evi
dence stolen by informers . . . rather than by the Commission’s official em
ployees.”13 14 In reaffirming Burdeau11 the Commission rejected both arguments,

« Mapp v. Ohio, 367 U.S. 643 (1961).
7 Weeks v. United States, 232 U.S. 383 (1914).
8 Eg., Corngold v. United States, 367 F.2d 1 (9th Cir. 1966). There government customs 

agents asked an airlines employee to open a package being shipped from Los Angeles to New 
York, indicating that they expected to find smuggled watches inside. The airline worker 
had authority to inspect packages in the regular course of his duties. The Ninth Circuit found 
that since the customs agents could not themselves have opened the package without a war
rant, and since the airline agent knew the interest of the customs officials, the airline agent 
had assisted the Government in conducting an unreasonable search and seizure. Id. at 8. 
In an earlier case, the California Supreme Court excluded evidence obtained by an eaves
dropping device planted in defendant’s home by a private engineer, when it was shown the 
engineer was in the paid employment of police. People v. Tarantino, 45 Cal. 2d 590, 290 
P.2d 505 (1955); c/. Burdeau v. McDowell, 256 U.S. 465 (1921).

8 256 U.S. 465 (1921).
10 364 U.S. 206 (I960). In Elkins, state officials seized evidence from defendants under 

an invalid search warrant. The Supreme Court held that the evidence was inadmissible in a 
federal prosecution. Id. at 223.

11 3 Trade Reg. Rep. 3 17668, at 22968; see Respondent’s Supplemental Brief, p. 19,
citing Williams v. United States, 282 F.2d 940 (6th Cir. I960). Dissenting in Olmstead v.
United States, 277 U.S. 438 (1928), Mr. Justice Brandeis argued:

Decency, security and liberty alike demand that government officials shall be sub
jected to the same rules of conduct that are commands to the citizen. In a govern
ment of laws, existence of the government will be imperilled if it fails to observe 
the laws scrupulously. . . . For good or for ill, it teaches the whole people by its 
example.

Id. at 485. The majority of the Court in Elkins found the "imperative of judicial integrity” 
for which Mr. Justice Brandeis stood in his Olmstead dissent a compelling reason to extend 
the exclusionary rule. 364 U.S. at 222.

12 275 U.S. 310 (1927). In Gambino, New York State police officers unlawfully seized 
evidence of Volstead Act violations. The New York prohibition act had been repealed, but 
state police officers were encouraged to aid federal enforcement of Prohibition wherever pos
sible. Id. at 315.

13 Respondent’s Reply Brief on the Search and Seizure and Due Process Issues, p. 13.
14 Burdeau has been consistently followed. E.g., United States v. Goldberg, 330 F.2d 30 

(3d Cir.), cert, denied, òli U.S. 953 (1964); United States v. Masterson, 251 F. Supp. 937 
(S.D.N.Y.), cert, denied, 385 U.S. 833 (1966); United States v. Carter, 15 U.S.C.M.A. 495, 
35 C.M.R. 467 (1965); People v. Randazzo, 220 Cal. App. 2d 768, 34 Cal. Rptr. 65 (Dist. 
Ct. App. 1963), cert, denied, 377 U.S. 1000 (1964). However, Burdeau has been subject to 
criticism since its inception. E.g., Burdeau v. McDowell, 256 U.S. 465, 476-77 (1921) (Bran
deis and Holmes, JJ., dissenting); see Sackler v. Sackler, 15 N.Y.2d 40, 203 N.E.2d 481, 255 
N.Y.S.2d 83 (1964) (Van Voorhis and Bergan, JJ., dissenting); Black, Burdeau v. McDowell 
__A Judicial Milepost on the Road to Absolutism, 12 B.U.L. REV. 32 (1932); Note, A Com
ment on the Exclusion of Evidence Wrongfully Obtained by Private Individuals, 1966 UTAH
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holding that Elkins was limited to official seizures,15 16 and that Gambino was 
inapposite because Prosser’s purpose in taking the documents was not solely to 
aid FTC counsel—he also intended to induce Knoll Associates to hire him.18 
The Commission noted that application of an exclusionary rule to privately 
seized evidence would unduly hinder federal agencies in preparing and presenting 
their cases.17

L. REV. 271; cf. Carson v. State, 221 Ga. 299, 144 S.E.2d 384 (1965); Del Presto v. Del Presto, 
92 N.J. Super. 305, 223 A.2d 217 (Super. Ct. 1966). An Ohio court recently held that the 
language of Mapp v. Ohio, 367 U.S. 643 (1961), and One 1958 Plymouth Sedan v. Pennsyl
vania, 380 U.S. 693 (1965), required extending the fourth amendment exclusionary rule to 
civil cases where the challenged evidence was privately seized. Williams v. Williams, 8 Ohio 
Misc. 156, 221 N.E.2d 622 (1966) (divorce). The Ohio court did not cite Burdeau.

15 3 Trade Reg. Rep. J 17668, at 22968.
16 See id. at 22966.
it Id. at 22969.
18 See cases discussed note 8 supra.
1» 3 Trade Reg. Rep. J 17668, at 22965.
20 See note 12 supra.
21 Although Prosser had some contact with FTC counsel before he seized the evidence, 

the extent of government encouragement is unclear. See note 4 supra and accompanying text. 
However, it is probable that a layman who was not actively discouraged from providing the 
government with valuable evidence would reasonably believe such evidence would be accepted.

22 The availability of informers' fees to those who aid government investigations may 
further encourage private unlawful acts, since the fee does not depend on the method of ob
taining the information. See United States v. Goldberg, 330 F.2d 30, 34 (3d Cir.), cert, de
nied, 377 U.S. 953 (1964).

23 3 64 U.S. at 223.

One problem in applying Burdeau is the increasing difficulty in distinguish
ing where official law enforcement ends and unencouraged private efforts to aid 
the prosecutor begin.18 The Commission, by premising its holding on the ab
sence of overt governmental encouragement of Prosser’s seizure,19 took a sim
plistic approach to a confused area of the law. While it is true that Gambino 
concerned state officers acting solely to aid enforcement of federal Prohibition,20 
it is difficult to limit Gambino to situations where no personal reasons motivate 
the private seizure. For example, although Prosser attempted to coerce Knoll 
Associates, this action would have been impossible if FTC counsel refused, or 
were unable to accept, privately seized evidence. At the time Prosser took the 
documents, he was aware of the pending investigation and of the incriminating 
nature of the papers; he fully contemplated delivering them to the Government 
if his attempt to gain assurances of future employment from Knoll Associates 
failed. Even if Prosser’s taking was not that of the zealous citizen attempting 
solely to aid a government prosecution, his acts were certainly influenced by 
knowledge of the documents’ usefulness to the FTC. Notwithstanding the Com
mission finding that no overt government solicitation existed, government ac
ceptance of stolen documents, coupled with Prosser’s reasonable belief that the 
government would accept such valuable papers,21 could be tacit encouragement 
to seize evidence within the meaning of Gambino.22

Although the facts in Elkins are distinguishable, its reasoning seems appropri
ate. There the exclusionary rule was extended to proscribe the admission of 
state-seized evidence in federal courts when the method of seizure fell short of 
the fourth amendment guidelines for federal searches and seizures.23 The Su- 
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preme Court reasoned that permitting federal officers to take advantage of state 
officers acts which the federal agents could not themselves have performed was 
subterfuge and evasion.”24 Reasoning analogously, FTC acceptance of the evi

dence seized by Prosser created much the same problem since the Government 
was allowed to accept evidence which was otherwise unavailable.

24 Id. at 222.
25 The law-enforcement official, as part of his professional training, should be informed 

of the availability of warrants and subpoenas, and implications of “reasonableness” in search 
and seizure problems. However, a rule excluding privately seized evidence, publicized through 
national news media, would most likely be ignored or misunderstood by the public; citizens 
exposed to the information might well be deterred from offering lawful aid to their govern
ment due to lack of understanding of the limits of the rule.

26 See Note, Seizures by Private Parties: Exclusion in Criminal Cases, 19 Stan. L. Rev. 
608 (1967).

The exclusionary rule was extended to the states on the ground that it was the only effec
tive deterrent to official lawlessness. Mapp v. Ohio, 367 U.S. 643 (1961); see Elkins v. United 
States, 364 U.S. 206 (I960); People v. Cahan, 44 Cal. 2d 434, 282 P.2d 905 (1955); cf. 
Weeks v. United States, 232 U.S. 383 (1914); Comment, Mapp v. Ohio and Exclusion of 
Evidence Illegally Obtained by Private Parties, 72 Yale L.J. 1062, 1069-72 (1963).

27 The Commission noted that an exclusionary rule here “would seriously impair govern
ment’s reliance on the assistance of the individual citizen.” 3 Trade Reg. Rep. 5 17668, at 
22969. However, it should be noted that when the exclusionary rule was applied to official 
acts, the prosecution was not unduly hindered by having to enforce the law through constitu
tional means. Elkins v. United States, 364 U.S. 206, 218 (I960) (quoting FBI Director J. 
Edgar Hoover); Note, 9 Stan. L. Rev. 515, 538 (1957) (quoting letter from former California 
Attorney General Edmund G. Brown).

28 Corporations are denied the privilege against self-incrimination, and corporate officers 
must produce even those official documents which incriminate the officer as agent of the cor
poration. Wilson v. United States, 221 U.S. 361 (1911)- It has recently been suggested that 
the rule should be applied at least on an ad hoc basis, balancing the Government’s interests in 
disclosure of the evidence against the individual’s interests represented by the privilege. Com
munist Party v. United States, Nos. 19880, 19881, D.C. Cir., March 3, 1967, at 12-13 n.8.

The Supreme Court found that under both the fourth and fifth amendments a defendant 
is given the privilege against self-incrimination, since both words and documents of a de
fendant might be used with equal effect to incriminate him. Boyd v. United States, 116 U.S. 
616 (1886). Just as compelling a defendant to testify against himself in violation of the 
fifth amendment contravenes his privilege against self-incrimination, compulsory production of 
defendant’s private papers incident to an unlawful search and seizure under the fourth amend
ment might be viewed as a violation of this privilege.

29 In a recent case, the Supreme Court found that each right enumerated in the first eight 
amendments to the Constitution generates a "penumbra” of additional rights, which are given 
equal constitutional status. Griswold v. Connecticut, 381 U.S. 479 (1965). Mr. Justice Doug
las, writing for the Court, specifically discussed a right to privacy and found that many aspects

Even though the Commission never really grappled with the problems pre
sented in Knoll, application of the fourth amendment exclusionary rule to all 
government use of evidence seized by private persons would not provide a pan
acea. Because there are no official channels of information available to inform 
the public of such a new policy, as there are, for example, to educate policemen,25 
application of the exclusionary rule would not deter private seizures as effectively 
as it does official seizures.26 Furthermore, private individuals might be unable 
to untangle the still-confused skein of "reasonable” and "unreasonable” searches 
and seizures.27 Because admission of privately seized evidence involves several 
conflicting values, the case which changes Burdeau may well turn on issues not 
present in Knoll: the privilege against self-incrimination,28 the right to privacy,29
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the imposition of criminal sanctions, or a showing that the thejt was consciously 
motivated by a desire to aid a government prosecution.30

So long as Burdeau continues as law, it is necessary for administrative agen
cies to provide procedural safeguards to insure that questions of complicity be
tween the informant and government agents are objectively considered. This 
need is underlined by the close relationship between commissions and their staffs, 
as in the instant case. While the search and seizure issues in this case were 
presented to a court outside the Commission,31 this was only after earlier pro
tracted motions and appeals within the FTC.32 This circuitous route and the 
Commission’s initial position on the issue may well have prejudiced Knolls case 
in the later Commission hearing. The interests of the agency and private 
parties before it would best be served by an independent adjudication of issues 
involving possible violations on the part of FTC counsel as soon as these prob
lems are disclosed, rather than proceeding via the present, possibly inconclusive 
or prejudicial internal mechanisms.

of that right were implied in the Bill of Rights, even though they were not given express rep
resentation. Id. at 484-85.

30 The FTC has wide discretionary power to formulate rules of evidence. Rhodes Phar- 
macal Co. v. FTC, 208 F.2d 382, 387 (7th Cir. 1954). While the Commission is not bound 
by common-law rules of evidence, it may exclude evidence where the "fairness and integrity” 
of the administrative body, its processes and personnel, require. See Commissioner Elman’s 
dissent in the instant case, 3 Trade Reg. Rep. J 17668, at 22974. See generally Richardson, 
Law and Policy: Emphasis on Exclusionary Rules of Evidence, 53 Ky. L.J. 663 (1965). The 
Commission did not choose to exercise its broad discretionary powers to create a new exclu
sionary rule, as it sought to protect government reliance on private assistance, and possibly to 
exonerate its own counsel as well.

31 Knoll Associates v. Dixon, 232 F. Supp. 283 (S.D.N.Y. 1964).
32 See note 4 supra.

FEDERAL RULES OF CIVIL PROCEDURE—PARTIES TO ACTION 
—JOINDER—Indispensable-Party Doctrine Accords Sub
stantive Right to Absent Party Which Cannot Be Modi
fied By Fed. R. Civ. P. 19- Provident Tradesmens Bank & Trust 
Co. v. Lumbermens Nut. Cas. Co., 365 F.2d 802 (3d Cir. 1966), 
cert. granted, 87 Sup. Ct. 972 (1967) (No. 806).

A public-liability automobile insurance policy issued by Lumbermens Mu
tual Casualty Company was held by Edward Dutcher, with coverage limited to 
anyone operating Dutcher’s car within the scope of his permission. While driv
ing Dutcher’s car, Donald Cionci had an accident in which he and a passenger, 
John Lynch, were killed. Provident Tradesmens Bank, representing Lynch’s es
tate, first obtained a default judgment against Cionci’s estate in a federal district 
court action which Lumbermens Mutual refused to defend on the ground that 
Cionci was acting outside the scope of permission granted by Dutcher and there
fore outside the coverage of the policy. The bank then brought a federal dec
laratory judgment action against the insurance company, in which Dutcher was 
not joined, to determine whether the policy in fact covered Cionci. The district 
court directed a verdict for the plaintiff1 which was vacated by the Third Circuit

1218 F. Supp. 802 (E.D. Pa. 1963). 
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and remanded with directions to dismiss due to the failure to join Dutcher, who 
was deemed to be an indispensable parry. Held, the indispensable-party doctrine 
accords a substantive right to the absent party which cannot be modified by Fed. 
R. Civ. P. 19.2

2 Provident Tradesmens Bank & Trust Co. v. Lumbermans Mut. Cas. Co., 365 F.2d 802 
(3d Cir. 1966) (Kalodner, J.; McLaughlin, Hastie, Smith, JJ.; Freedman, J., joined by Ganey, 
J., dissenting), cert, granted, 87 Sup. Ct. 972 (1967) (No. 806). Judge Freedman felt that 
the line between substance and procedure was not rigidly defined, and said that equitable 
considerations and the spirit and intent of new rule 19 should allow the preservation in the 
declaratory judgment action of the lower court’s finding of fact relating to Cionci. Id. at 822.

8 Russell v. Clarke’s Executors, 11 U.S. (7 Cranch) 69, 97 (1812).
4 Shields v. Barrow, 58 U.S. (17 How.) 130 (1854). The language therein is here re

ferred to as the "so-called doctrine" due to the wide disparity of present thought on the subse
quent impact of the case relative to the possible lack of intention of the court in Shields to lay 
down any such broad doctrine. See note 10 infra and accompanying text. For cases following 
Shields, see, e.g., Waterman v. Canal-Louisiana Bank & Trust Co., 215 U.S. 33 (1909); Min
nesota v. Northern Sec. Co., 184 U.S. 199 (1902); Chidester v. City of Newark, 162 F.2d 598 
(3d Cir. 1947).

5 Shields v. Barrow, 58 U.S. (17 How.) 130, 139 (1854).
« E.g., Stumpf v. Fidelity Gas Co., 294 F.2d 886, 890-91 (9th Cir. 1961).
7 87 F.2d 421 (9th Cir. 1936).
s Id. at 427-28.
9 Niles-Bemont-Pond Co. v. Iron Moulders Union, 254 U.S. 77 (1920); Payne v. Hook, 

74 U.S. (7 Wall.) 425 (1868); Elmendorf v. Taylor, 23 U.S. (10 Wheat.) 152 (1825); 
Parker Rust-Proof Co. v. Western Union Tel. Co., 105 F.2d 976 (2d Cir.), cert, denied, 308 
U.S. 597 (1939).

10 Niles-Bemont-Pond Co. v. Iron Moulders Union, 254 U.S. 77, 80 (1920); Britton v. 
Green, 325 F.2d 377 (10th Cir. 1963); Wirtz v. Teamsters Industrial Local 73, 257 F. Supp. 
784, 789 (N.D. Ohio 1966); see Reed, Compulsory Joinder of Parties in Civil Actions (pts. 
1-2), 55 Mich. L. Rev. 327, 483 (1957).

In the determination of who is an indispensable party, several tests have 
evolved. The first test was a loose one, making indispensability turn on the dis
tinction between formal and nonformal parties.3 A principal test, widely fol
lowed, is the so-called Shields doctrine,4 which defines indispensable parties as 
those "who not only have an interest in the controversy, but an interest of such a 
nature that a final decree cannot be made without either affecting that interest, 
or leaving the controversy in such a condition that its final termination may be 
wholly inconsistent with equity and good conscience.”5 More recent cases,6 7 sup
posedly construing Shields, have suggested a more detailed test requiring the con
current application of the four guidelines established in Washington v. United 
States:1

(1) Is the interest of the absent party distinct and severable?
(2) In the absence of such party, can the court render justice between the parties 
before it?
(3) Will the decree made, in the absence of such party, have no injurious effect 
on the interest of such absent party?
(4) Will the final determination, in the absence of such party, be consistent with 
equity and good conscience?8

Despite the existence of these "specific” tests, the disparate results in similar 
cases emphasize the flexibility of the indispensable-party doctrine.9 As a par
ticularly important example, the language of the Shields "doctrine” has been inter
preted to be a guide, rather than setting forth strict requisites to indispensabil
ity.10 Further, while it is true that each of the four tests of Washington had
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been considered by courts prior to that case, it is by no means clear from the 
prior cases that those tests were necessarily to be concurrently applied.11 The 
earlier cases were rather based on equity principles,12 and held that the determina
tion of what is an indispensable party is a matter of discretion rather than juris
diction.13 Other authority, reasoning that an absent party can never be legally 
affected by a decree, has held that only practical, factual considerations are rele
vant.14

11 See, e.g., Independent Wireless Tel. Co. v. RCA, 269 U.S. 459, 468, rehearing denied, 
270 U.S. 84 (1926); Waterman v. Canal-Louisiana Bank & Trust Co., 215 U.S. 33 (1909); 
Horn v. Lockhart, 84 U.S. (17 Wall.) 570 (1873); see Developments in the Law—Multiparty 
Litigation in the Federal Courts, 71 Harv. L. Rev. 874, 880-84 (1958).

12 That the indispensable-party doctrine is in fact based in equity is generally undisputed. 
See, e.g., Cohn, The New Federal Rules of Civil Procedure, 54 Geo. L.J. 1204, 1205 (1966), 
in The New Federal Rules 7-8 (1966).

13 "Current theory . . . 'regards compulsory joinder as a discretionary matter, dependent 
on a realistic analysis of the facts of the case rather than as a matter governed by conceptual 
classifications of the interests of the parties,’ . . . .” Kuchenig v. California Co., 350 F.2d 551, 
555 (5th Cir. 1965), cert, denied, 382 U.S. 985 (1966), quoting 2 Barron & Holtzoff, 
Federal Practice and Procedure § 511 (Wright ed. 1961); accord, Payne v. Hook, 74 
U.S. (7 Wall.) 425 (1868); Mallow v. Hinde, 25 U.S. (12 Wheat.) 193 (1827); see Hazard, 
Indispensable Party; The Historical Origin of a Procedural Phantom, 61 COLUM. L. Rev. 1254 
(1961).

One authority to the contrary is Stevens v. Loomis, 334 F.2d 775, 778 n.7 (1st Cir. 1964), 
where, discussing the proposed new rule, Judge Aldrich noted that “the new rule omits all 
reference to indispensable parties, consistent with the view that what are indispensable parties 
is a matter of substance, not of procedure.”

14 The key to the Supreme Court’s application of its suggested formulation to the 
facts of Shield v. Barrow lies in the interpretation given the words 'without ... af
fecting that interest.’ The Court must have meant 'without factually affecting that 
interest,’ since any other interpretation would make the statement pointless.

Reed, supra note 10, at 343. Similar language was used by Judge Learned Hand:
In many decisions it has been laid down that the test is one of substance; that is, 
whether the plaintiff can obtain relief which will later leave open to the absent parties 
the effective assertion of their rights .... The general statement does little to ad
vance matters, until one knows what is the test by which to ascertain when such rights 
can be protected and when not, and this we understand to be an entirely practical 
question, dependent in each case upon the facts.

Roos v. Texas Co., 23 F.2d 171, 172 (2d Cir. 1927), cerr. ¿wtW, 277 U.S. 587 (1928). (Em
phasis added.) See Shaughnessy v. Pedreiro, 349 U.S. 48 (1955); Kuchenig v. California Co., 
350 F.2d 551 (5th Cir. 1965), cert, denied, 382 U.S. 985 (1966); Kroese v. General Steel 
Castings Corp., 179 F.2d 760 (3d Cir.), cert, denied, 339 U.S. 983 (1950); Advisory Comm, 
on Civil Rules, Preliminary Draft of Proposed Amendments, 34 F.R.D. 325, 379 (1964)- 2 
Barron & Holtzoff, Federal Practice and Procedure § 511 (Wright ed. 1961).

15 365 F.2d at 807-08.
18 Id. at 806.

Provident is the first case to actually reach the question of whether or not 
the indispensable-party doctrine is substantive law. The court’s approach indi
cated that both the criteria for determining who is an indispensable party, and 
the right to be joined when such a determination had been made, were consid
ered to be integral parts of the doctrine. The majority adhered to the tests of 
Shields and W ashington in its determination that the entire doctrine, so con
strued, was substantive.15 The court premised its view of substantiveness on the 
earlier cases which declared (1) the doctrine to be a "settled rule of equity juris
prudence,” and (2) the absence of an affected party to be "fatal error.”16 The 
Provident court is inaccurate in that the very cases cited as support deal only with
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the second of these two points.17 Although consideration of the effect on the 
absent party points to some substantive right to be joined, any such right comes 
into existence only after one has, in accordance with equitable principles, been 
determined to be indispensable.18 It seems that the rights of an indispensable 
party must be protected, by dismissal, if he is not joined, but the determination 
of who is an indispensable party is rather an equitable determination. The doc
trine may narrowly be interpreted as protecting only the rights of one already 
deemed indispensable, in which case it may indeed be substantive. Usually, how
ever, the doctrine has been thought of as broadly including both the determination 
of who is an indispensable party and the protection of the right which comes into 
existence upon such determination, in which case it may have both substantive 
and procedural parts.

17 The court consistently placed emphasis on statements in the prior cases that when a 
party "may be affected” the court cannot proceed to a decision. Ibid. The majority ignored 
the fact that most such statements in prior cases are preceded by a requirement of actual and/or 
substantial effect on the absent party before he could be labeled "indispensable.” Waterman 
v. Canal-Louisiana Bank & Trust Co., 215 U.S. 33, 49 (1909) ("interest must be so affected”); 
Gregory v. Stetson, 133 U.S. 579, 587 (1890) <Cmust necessarily be affected”); Williams v. 
Bankhead, 86 U.S. (19 Wall.) 563, 571 (1874) {"directly affected”); Hoe v. Wilson, 76 U.S. 
(9 Wall.) 501, 504 (1870) {"seriously and permanently affect”); Shields v. Barrow, 58 U.S. 
(17 How.) 130, 139-40 (1854) {"necessarily be affected”); Northern Ind. R.R. v. Michigan 
Cent. R.R. 56 U.S. (15 How.) 233, 246 (1853) {"vitally affected”); Mallow v. Hinde, 25 
U.S. (12 Wheat.) 193, 198 (1827) {"directly affecting”); Russell v. Clarke's Executors, 11 
U.S. (7 Cranch) 69, 98 (1812) {"essentially affecting”); Stevens v. Loomis, 334 F.2d 775, 
777 (1st Cir. 1964) {"necessarily affect”); United States v. Washington Institute of Technol
ogy, Inc., 138 F.2d 25, 26 (3d Cir. 1943); {"had to affect”); Baird v. Peoples Bank & Trust 
Co., 120 F.2d 1001, 1003 (3d Cir. 1941) {"will have an injurious effect”). (Emphasis added 
in all.)

18 Preserving the substantive rights of parties does not mean that persons with certain set 
relationships to the present parties must be indispensable. In support of its contrary conclu
sion, the court in Provident quoted Calcóte v. Texas Pac. Coal & Oil Co., 157 F.2d 216, 225 
(5th Cir.), cert, denied, 329 U.S. 782 (1946): “[E]very indispensable party must be brought 
into court, actually or constructively, or the suit will be dismissed if a substantial claim is 
stated in the complaint . . . .” 365 F.2d at 811. (Emphasis added.) It is true, es thus stated 
in Calcóte, that an indispensable party must be brought into court, but this has no bearing 
whatsoever on determining who in fact is an indispensable party.

The majority in Provident, citing Stumpf v. Fidelity Gas Co., 294 F.2d 886, 890 (9th 
Cir. 1961), rejected the "view that Rule 19 sets the standard by which the existence of an in
dispensable party may be determined . . . .” 365 F.2d at 812. The quotation from Stumpf, 
that "those rules were not intended to and did not effect any alteration in the standards by 
which the existence of an indispensable party may be determined,” ibid., quoting 294 F.2d at 
890. (Emphasis added.) (All italics in Provident.), speaks directly against Provident’s sub
stantive-procedural conclusions, due to Stumpf’s discussion of determinable standards as op
posed to absolute rights.

19 Story v. Livingston, 38 U.S. (13 Pet.) 359, 376 (1839) (party’s interest not concluded); 
Caldwell v. Taggart, 29 U.S. (4 Pet.) 190, 202-03 (1830) (omission amounting to breach 
of trust); Williams v. Bankhead, 86 U.S. (19 Wall.) 563, 571 (1874) (dictum) (parties too 
numerous).

20 E.g., Waterman v. Canal-Louisiana Bank & Trust Co., 215 U.S. 33, 49 (1909); see 
Payne v. Hook, 74 U.S. (7 Wall.) 425 (1868); Roos v. Texas Co., 23 F.2d 171 (2d Cir. 1927), 
cert, denied, 277 U.S. 587 (1928).

Even those decisions classifying certain parties as absolutely indispensable 
without considering the factual situation recognize certain exceptions to the ap
plication of the doctrine.19 Further, many courts will specially fashion the decree 
to protect the absent party20—for example, suspending the effect of a decree
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pending the outcome of a decision in another court.21 Although such a decree 
clearly could have been made in Provident?2 the court rejected any such course 
in favor of an inflexible approach to the indispensable-party doctrine.23

21 See Payne v. Hook, 74 U.S. (7 Wall.) 425, 432 (1868); cf. Pennock v. Coe, 64 U.S. 
(23 How.) 117, 131 (1859); Mallow v. Hinde, 25 U.S. (12 Wheat.) 193, 198-99 (1827).

It might be noted that, as the policy involved here is the protection of the absent party’s 
interest, the court in Provident might have considered the fact that the absent party had ample 
opportunity to intervene to protect his interest but chose not to do so. See Parker Rust-Proof 
Co. v. Western Union Tel. Co., 105 F.2d 976 (2d Cir.), cert, denied, 308 U.S. 597 (1939)-

22 See 80 Harv. L. Rev. 678, 680 (1967).
23 Payne v. Hook, 74 U.S. (7 Wall.) 425 (1868), is a leading case on the shaping of the 

decree. "There is nothing in Payne which justifies its citation as a flexible and imaginative 
adaptation of remedies in disregard of the indispensable party doctrine, or as a 'relaxation' of 
that doctrine.” 365 F.2d at 810. (Emphasis added.) The court in Provident, in calling a 
flexible approach either in "disregard” or "relaxation” of the indispensable party doctrine, 
showed its apparent misconception of the scope of that doctrine.

24 Joinder of Persons Needed for Just Adjudication.
(a) Persons to be Joined if Feasible. A person . . . shall be joined as a 

party in the action if (1) in his absence complete relief cannot be accorded among 
those already parties, or (2) he claims an interest relating to the subject of the action 
and is so situated that the disposition of the action in his absence may (i) as a prac
tical matter impair or impede his ability to protect that interest or (ii) leave any of 
the persons already parties subject to a substantial risk of incurring double, multiple, 
or otherwise inconsistent obligations by reason of his claimed interest. If he has not 
been so joined, the court shall order that he be made a party ... or, in a proper case, 
an involuntary plaintiff. . . .

(b) Determination by Court Whenever Joinder not Feasible. If a 
person as described in subdivision (a) (l)-(2) hereof cannot be made a party, the 
court shall determine whether in equity and good conscience the action should pro
ceed among the parties before it, or should be dismissed, the absent person being 
thus regarded as indispensable. The factors to be considered by the court include: 
first, to what extent a judgment rendered in the person’s absence might be preju
dicial to him or those already parties; second, the extent to which, by protective pro
visions in the judgment, by the shaping of relief, or other measures, the prejudice can 
be lessened or avoided; third, whether a judgment rendered in the person’s absence 
will be adequate; fourth, whether the plaintiff will have an adequate remedy if the 
action is dismissed for nonjoinder.

26 Order, 384 U.S. 1031 (1966).
26 See, e.g., D. A. Foster Equip. Corp. v. Fidelity & Cas. Co., 262 F. Supp. 278 (D. Md. 

1966). It should be noted that, despite the fact that the Provident decision had been ren
dered prior to, and was cited in Poster, id. at 280, the Poster court appeared merely to pass 
over Provident as it discussed "some substantive rule, if there be any . . . ,” id. at 282.

27 The old rule, entitled merely "Necessary Joinder of Parties,” did not directly discuss 
the factors to be considered in determining who is an indispensable party.

28 365 F.2d at 812. In discussing the dissenting opinion, the court in Provident says: 
"Rules 12 and 19 preserve rights accorded by the indispensable party doctrine. They afford 
no basis for the view that Rule 19 may be resorted to in determining whether there has been 
a failure to join an indispensable party.” Id. at 811.

In this regard, attention must be called to the Advisory Committee’s Note, Amendments 
to Rules of Civil Procedure, 39 F.R.D. 69 passim (1966). Discussing rule 12(b) (7), the 
Committee noted: "The terminology of this subdivision is changed to accord with the amend- 
ment of Rule 19.” Id. at 78. "The subdivision uses the word ’indispensable’ only in a con- 

New Federal Rule of Civil Procedure 19,24 recently promulgated by the Su
preme Court,25 would appear to be significant in any case involving the indis
pensable-party doctrine.26 The Provident majority ignored the impact the new 
rule might have,27 only noting that the Federal Rules of Civil Procedure could 
not and did not change the doctrine.28 The framers of new rule 19, in rejecting 
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strict categorizations of who is or is not an indispensable party, apparently in
tended to make the new rule flexible.29 The changes thus made may be viewed 
as either a clarification of the old rule and of the indispensable-party doctrine, or 
as a rewriting actually changing the doctrine. A reading of the Advisory Com
mittee’s Note suggests that a clarification of the flexible nature of the rule and 
doctrine was intended.30 If, however, new rule 19 is construed as attempting to 
change an inflexible doctrine, the validity of the rule would depend on whether 
the indispensable-party doctrine were substantive or procedural—changes in sub
stantive law being violative of the Enabling Act.31 By virtue of the Provident 
decision, the new rule is unnecessarily put into question without any considera
tion of either the intention of its drafters32 or the broad guidelines of validity of 
federal rules set forth by the Supreme Court.33 This cloud on the validity of new 
rule 19, together with the Provident court’s determination that the indispensable- 
party doctrine is substantive, threaten to throw the doctrine back to its prior 
confused state.

elusory sense, that is, a person is regarded as indispensable’ when he cannot be made a party 
and, upon consideration of the factors above-mentioned, it is determined that in his absence 
it would be preferable to dismiss the action, rather than retain it.” Id. at 93-

29 "When this comprehensive joinder cannot be accomplished . . . the case should be 
examined pragmatically and a choice made between the alternatives of proceeding with the 
action in the absence of particular interested persons, and dismissing the action.” Id. at 89; 
see Rippey v. Denver U.S. Nat’l Bank, 260 F. Supp. 704, 708 (1966); Joiner, The New Civil 
Rules, A Substantial Improvement, 40 F.R.D. 359, 364-65 (1966).

30 "The foregoing propositions were well understood in the older equity practice . . . and 
Rule 19 could be and often was applied in consonance with them. But experience showed 
that the rule was defective in its phrasing and did not point clearly to the proper basis of deci
sion.” Id. at 90. See also Advisory Comm, on Civil Rules, Preliminary Draft of Proposed 
Amendments, 34 F.R.D. 325, 380 (1964); 2 Barron & Holtzoff, Federal Practice and 
Procedure § 512 (Wright ed. 1961, Supp. 1966).

31 Under the Enabling Act, any rule that would "abridge, enlarge, or modify any substan
tive right” would be invalid as beyond the power of the court to promulgate. 28 U.S.C. § 
2072 (1964).

32 Advisory Committee’s Note, Amendments to Rules of Civil Procedure, 39 F.R.D. 69, 
89 (1966). A similar observation is made in 80 Harv. L. Rev. 678, 679 (1967).

33 Hanna v. Plumer, 380 U.S. 460 (1965); Sibbach v. Wilson & Co, 312 U.S. 1 (1941). 
See Chief Judge Freedman’s dissenting opinion in Provident. 365 F.2d at 822.

Although the absence of an indispensable party may result in a "jurisdictional” defect, 
the majority in Provident did not base its decision on this ground. Id. at 806. For a discus
sion of the "jurisdictional fallacy” as it relates to the indispensable-party doctrine, see Fink, 
Indispensable Parties and the Proposed Amendment to Federal Rule 19, 74 Yale L.J. 403, 
416 (1965); Advisory Committee’s Note, Amendments to Rules of Civil Procedure, 39 F.R.D. 
69, 89-91 (1966).
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TORTS—PRODUCTS LIABILITY—NEGLIGENCE—If Substan
tial Injury Resulting From Unintentionally Caused 
Psychic Distress Was Unforeseeable, There Can Be No 
Recovery in Negligence or Strict Liability Because 
There Was No Breach of Duty. Caputzal v. Lindsay Co., 48 
N.J. 69, 222 A.2d 513 (1966).

Plaintiff, Caputzal, drank coffee made with water that had been treated by 
a household water softener manufactured by defendant, the Lindsay Company. 
Shortly thereafter, Caputzal, noticing that the tapwater was rusty and fearing 
that he had been poisoned by the coffee, suffered a heart attack. Plaintiff alleged 
that defective water softener equipment had caused the. discoloration, and that 
though the water was in fact harmless, the fear it induced caused serious physical 
harm for which the Lindsay Company was liable under negligence or strict lia
bility principles. The defendant moved for summary judgment and the trial 
court, assuming that plaintiff’s factual contentions could be established prima 
facie, granted the motion on the ground that there was no impact, and, there
fore, no cause of action in New Jersey. The appellate division, holding that 
a cause of action had been shown, reversed and remanded the case for trial.1 
On appeal, the Supreme Court of New Jersey, while viewing the case in a light 
most favorable to plaintiff, reversed on the merits, and reinstated summary judg
ment for defendant. Held, if substantial injury resulting from unintentionally 
caused psychic distress was unforeseeable, there can be no recovery in negligence 
or strict liability because there was no breach of duty.2

1 Neither of these opinions was reported.
2 Caputzal v. Lindsay Co., 48 N.J. 69, 222 A.2d 513 (1966) (Hall, J.; Weintraub, C.J., 

Jacobs, Francis, Proctor, and Schettino, JJ.).
3 See, e.g., Paul v. Rodgers Bottling Co., 183 Cal. App. 2d 680, 6 Cal. Rptr. 867 (Dist. 

Ct. App. I960) (mouse in soft drink bottle); Sullivan v. H. P. Hood & Sons, 341 Mass. 216, 
168 N.E.2d 80 (I960) (mouse in milk container); Gay v. A & P Food Stores, 39 Mise. 2d 
360, 240 N.Y.S.2d 809 (City Ct. 1963) (worm in canned corn).

4 For a general analysis of the development of recovery for psychic injuries and their 
physical consequences see generally, Brody, Negligently Inflicted Psychic Injuries: A Return 
To Reason, 7 VlLL. L. Rev. 232 (1961-1962); Smith, Relation of Emotions to Injury and 
Disease: Legal Liability for Psychic Stimuli, 30 Va. L. Rev. 193 (1944); Annot., 64 A.L.R.2d 
103 (1959).

5 Where the mental anguish was intentionally or recklessly inflicted, courts have generally 
allowed recovery both for the psychic distress and its physical consequences without requiring 
an impact. E.g., Lyons v. Zale Jewelry Co., 246 Miss. 139, 150 So. 2d 154 (1963) (abusive 
language and threats caused mental anguish). New Jersey has followed this rule to the ex
tent of allowing recovery for the mental distress alone. Morris v. MacNab, 25 N.J. 271,

Prior to Caputzal, claims for psychic-distress injuries arising under breach of 
warranty were limited to cases involving foreign substances contained in pre
pared or packaged foods and beverages.3 While Caputzal’s claim for recovery 
under warranty was unique in this respect, his alternate allegation of negligence 
was based on traditional concepts which have been thoroughly developed. Dur
ing the past seventy-five years the legal prerequisites to recovery for the physical 
consequences of negligently caused psychic distress have been progressively lib
eralized.4 Initially, most courts required that some contemporaneous physical 
injury or impact accompany the psychic distress,5 but the modern view allows 
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recovery for such consequences if the plaintiff was within the zone of actual6 
or reasonably apprehended danger7 created by defendant’s negligence. In Falzone 
v. Bus ch,8 the New Jersey Supreme Court adopted this majority view which 
Caputzal contended, and the appellate division agreed, was controlling. The New 
Jersey Supreme Court, however, ruled Falzone inapplicable because “the holding 
did not encompass consequences of fears of the kind . . . Caputzal says he under
went.”8

135 A.2d 657 (1957). New Jersey, however, has been reluctant to allow compensation for 
the consequent physical harm where there was no impact even though the distress was inten
tionally caused. Oehler v. L. Bamberger & Co., 4 N.J. Mise. 1003, 135 Atl. 71 (Sup. Ct. 
1926), aff’d, 103 N.J.L. 703, 137 Atl. 425 (Ct. Err. & App. 1927) (threat to have plaintiff 
arrested not proximate cause of apoplexy). But see Kuzma v. Millinery Workers Local 24, 
27 N.J. Super. 579, 99 A.2d 833 (App. Div. 1953) (recovery where attempt to have plaintiff 
fired caused nervous disorder).

Originally, the presence of an impact was thought to assure the integrity of claims and 
prevent a flood of specious actions. Ward v. West Jersey & S.R.R., 65 N.J.L. 383, 386, 47 
Atl. 561, 562 (Sup. Ct. 1900). But courts denying liability for fear of being deluged with 
falacious claims have been criticized because "it is the business of the law to remedy wrongs 
that deserve it, even at the expense of a 'flood of litigation,’ and it is a pitiful confession of 
incompetence on the part of any court of justice to deny relief on such grounds.” PROSSER, 
Torts 43 (3d ed. 1964). Courts gradually receded from a rigid requirement of impact, al
though nominally retaining it. For instance, they allowed recovery for emotional distress and 
its physical consequences when plaintiff was injured in his escape from an apprehended impact 
though the threatened impact never occurred. Potere v. City of Philadelphia, 380 Pa. 581, 
112 A.2d 100 (1955). But see Bosley v. Andrews, 393 Pa. 161, 142 A.2d 263 (1958). Also, 
many courts found that an insignificant impact satisfied the requirement. E.g., Clark v. 
Choctawhatchee Elec. Co-op., Inc., 107 So. 2d 609 (Fla. 1958) (electric shock).

New Jersey law, following a different evolution, at first allowed plaintiff to recover for 
physical harm consequent on mental anguish incurred when escaping from danger. Buchanan 
v. West Jersey R.R., 52 N.J.L. 265, 19 Atl. 254 (Sup. Ct. 1890). It later adopted the impact 
requirement which was soon modified to allow recovery in constructive-impact situations. 
Porter v. Delaware, L. & W.R.R., 73 N.J.L. 405, 63 Atl. 860 (Sup. Ct. 1906); Ward v. West 
Jersey & S.R.R., 65 N.J.L. 383, 47 Atl. 561 (Sup. Ct. 1900).

8 Robb v. Pennsylvania R.R., 210 A.2d 709 (Del. 1965). But see Brody, supra note 4, at 
238-39.

7 Amaya v. Home Ice, Fuel & Supply Co., 59 Cal. 2d 295, 300, 379 P.2d 513, 515, 29 
Cal. Rptr. 33, 35 (1963); Reed v. Moore, 156 Cal. App. 2d 43, 319 P-2d 80 (Dist. Ct. App. 
1958); Orlo v. Connecticut Co., 128 Conn. 231, 21 A.2d 402 (1941); see Smith, supra note 
4, at 264-65.

8 45 N.J. 559, 214 A.2d 12 (1965). The court posited three elements necessary to recover 
for psychically induced physical injury: Reasonable fear of immediate personal injury, re
sultant substantial bodily harm, and proximate causation. Id. at 569, 214 A.2d at 17. Sub
stantial bodily injury seems to be that which can be demonstrated or proved. "[WJhere 
fright does not cause substantial bodily injury or sickness, it is to be regarded as too lacking 
in seriousness and too speculative to warrant the imposition of liability.” Ibid.

8 48 N.J. at 74, 222 A.2d at 515. Apparently the court found that the Ealzone doctrine 
will not allow recovery for serious physical injury which results from unintentionally caused 
psychic distress. Another basis for distinguishing the cases is suggested by the Caputzal 
court’s definition of "reasonable fear” in terms of a "reasonably apprehended physical impact 
upon the person of the type involved in Falzone [plaintiff threatened by oncoming car] 
. . . .” Id. at 73-74, 222 A.2d at 515. It seems fair to say that the court thereby limited Fal
zone s applicability to situations in which it was foreseeable that the threatened impact would 
produce at least the reasonable belief that immediate personal injury of a substantial degree 
was imminent, a stricter requirement than Falzone itself stated. What genre of threatened 
impacts could be anticipated to lead to such reasonable belief the court left undiscussed.

Having disposed of Falzone, the court considered whether defendant breached
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a duty owed to plaintiff with regard to fear-induced physical injury,10 regardless 
of impact. By stating that the result reached did not depend on any distinction 
between negligence and strict liability,11 the court established the duty-breach 
determination as a prerequisite to recovery under both theories. The test was 
foreseeability: "what the reasonable man should recognize as involving an unrea
sonable risk of harm.”12 Using this standard the court reasoned that defendant 
could be held liable only if he could have reasonably anticipated that negligent 
manufacture or a defect in his product would cause such psychic distress as 
would result in substantial bodily injury to the normal person.13 Although Ca- 
putzal’s injury was certainly "substantial,” the court, in light of medical evidence 
indicating that psychic distress will cause serious injury only in the idiosyncratic 
person14 concluded that such extraordinary consequences could not reasonably 
have been foreseen by the defendant.15

10 Duty, being a question of logic and policy, is a matter of law for the court to decide. 
2 Harper & James, Torts 1058-59 (1956); Prosser, Torts 207 (3ded. 1964); Restate
ment (Second), Torts § 328B, comment e (1965).

11 48 N.J. at 72, 222 A.2d at 514 (1966).
12 Id. at 75, 222 A.2d at 516. This court espouses Prosser’s statement that the duty factor 

involves an "obligation, recognized by the law, requiring the actor to conform to a certain 
standard of conduct, for the protection of others against unreasonable risks [and a] . . . failure 
on his part to conform to the standard required.” Id. at 74-75, 222 A.2d at 516, quoting 
Prosser, Torts 146 (3d ed. 1964). (Emphasis added by court.)

13 This position has been stated by Harper and James: "Under general tort principles 
recovery should be had in such a case if defendant should foresee fright or shock severe enough 
to cause substantial injury in a person normally constituted.” 2 Harper & JAMES, Torts 
1036 (1956).

14 Smith, supra note 4, at 302. Medical opinion admits the possibility of psychic distress 
causing a heart attack in a person whose heart is already diseased, but not in a person with a 
normal heart. See Brody, supra note 4, at 253; Moritz, Trauma and Heart Disease, 5 W. Res. 
L. Rev. 133, 135-36 (1954).

15 48 N.J. at 77, 222 A.2d at 517. The court supplemented its finding of no breach of 
duty by stating that defendant's conduct was not, as a matter of law, the legal cause of plain
tiff’s extraordinary injury. Id. at 79, 222 A.2d at 518. While such a finding of no proximate 
cause would have been the more usual method to limit defendant’s liability, it had no bearing 
on the holding of the instant case.

16 See, e.g., Cieszynski v. Franklin Corp., 25 Conn. Supp. 342, 203 A.2d 676 (Super. Ct. 
1964); Wytupeck v. City of Camden, 25 N.J. 450, 136 A.2d 887 (1957); Firemen’s Mut. Ins. 
Co. v. High Point Sprinkler Co., 266 N.C. 134, 146 S.E.2d 53 (1966).

17 48 N.J. at 74, 222 A.2d at 515.
18 Sheehan v. Coca-Cola Bottling Co., 41 N.J. Super. 213, 124 A.2d 319 (Super. Ct. 1956).
19 Recovery for similar minor injuries has been allowed in several food and beverage

Caputzal’s holding that no duty was breached in this case carries serious im
plications for the law of both negligence and strict liability. In negligence the 
usual test for duty requires only that defendant recognize his activity as creating 
an unreasonable risk of any harm to plaintiff.16 The Caputzal court by requiring 
an unreasonable risk of substantial bodily harm departs from the standard test. 
It is also significant that the court acknowledged as "still viable”17 a case which 
allowed recovery for minor gastric discomfort resulting from fright due to inges
tion of a harmless foreign substance in a bottled beverage.18 If such minor 
physical suffering should be considered bodily injury sufficient to warrant recov
ery, then, perhaps, the Lindsay Company did breach a duty to guard Caputzal 
against an unreasonable risk of similar minor but substantial harm.19 For this



1967] Recent Decisions 751

reason the proper and more traditional ground on which to dismiss liability 
would have been the lack of proximate cause.

By allowing recovery for personal injury and property damage under strict 
liability in warranty20 and later in tort,21 New Jersey has become a forerunner 
in developing the theory of enterprise liability.22 But immediately after adopting 
this liberal approach, the New Jersey Supreme Court began to limit recovery 
under enterprise liability by, in effect, aligning it more closely with negligence 
concepts. Maiorino v. Weco Prods. Co.,23 where the court held contributory 
negligence to be a defense to strict liability, was the first step in this direction. 
In Caputzal, by applying an identical duty-breach test to both negligence and 
strict liability,24 the court has retreated still further from an absolute application 
of enterprise liability.

cases, but these involved repulsive foreign substances, as did Sheehan v. Coca-Cola Bottling 
Co., supra note 18, which may be distinguished from mere discoloration of drinking water. 
See cases cited in note 3 supra.

20 Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69 (I960).
21 Santor v. A & M Karagheusian, Inc., 44 N.J. 52, 207 A.2d 305 (1965). The court 

thereafter made it clear that breach of warranty may be equated with strict liability in tort. 
Cintrone v. Hertz Truck Leasing & Rental Serv., 45 N.J. 434, 212 A.2d 769 (1965), 54 
Geo. L.J. 1017.

22 Enterprise liability is the basis both for strict liability in tort and for warranty theories 
which do not require privity of contract. 2 Frumer & Friedman, Products Liability § 
16A[3] (1965).

[It] . . . should not depend upon the intricacies of the law of sales. The purpose 
of such liability is to insure that the cost of injuries or damage, either to the goods 
sold or to other property, resulting from defective products, is borne by the makers 
of the products who put them in the channels of trade, rather than by the injured 
or damaged persons who ordinarily are powerless to protect themselves ....

Santor v. A & M Karagheusian, Inc., 44 N.J. 52, 65, 207 A.2d 305, 312 (1965). Strict lia
bility was thereafter expanded to encompass the realty and bailment fields. Cintrone v. 
Hertz Truck Leasing & Rental Serv., 45 N.J. 434, 212 A.2d 769 (1965); Schipper v. Levitt 
& Sons, 44 N.J. 70, 207 A.2d 314 (1965).

23 45 N.J. 570, 214 A.2d 18 (1965).
24 It must be noted that there is an essential difference between foreseeability as it relates 

to negligence and foreseeability in strict liability. In order to satisfy foreseeability in negli
gence the harm which occurred must itself be reasonably foreseeable, but in strict liability the 
risk is foreseeable if it is "typical” of the enterprise; the risk must merely be of a type which 
is foreseeable. James, The Untoward Effects of Cigarettes and Drugs: Some Reflections on 
Enterprise Liability, 54 CALIF. L. Rev. 1550, 1557 (1966).

25 Restatement (Second), Torts § 402A (1965). "Unreasonably dangerous” means 
dangerous to an extent beyond that which would be contemplated by the ordinary consumer. 
Id. comment c.

26 If plaintiff could prove to the satisfaction of the court a defect in defendant’s product, 
which existed at the time it left his hands, rendering the product unreasonably dangerous and 
that the defect in fact caused the injury, and if the court could find the defect to be the proxi
mate cause of the injury, then recovery would be allowed without deciding whether the defend
ant could reasonably foresee such harm to the plaintiff. See RESTATEMENT (SECOND), TORTS 
402A (1965).

In strict liability, the manufacturer has a duty not to market a defective 
product unreasonably dangerous to the user or consumer.25 Normally, breach of 
this duty has not been dependent upon the foreseeability of these unreasonable 
risks.26 It has been argued that this element of foreseeability, which serves to 
limit liability within reasonable bounds, is as important in strict liability as it
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is in negligence,27 although in strict liability it has usually been couched in terms 
of the manufacturer’s right to expect normal use of his product and the unfore
seeability of nonnormal use.28 But the Caputzal court has used the concept to 
limit the manufacturer’s duty under strict liability in psychic-distress cases29 to 
only the normal user.30 With either approach to foreseeability, the aim is to 
limit liability of an unintentional tortfeasor even though plaintiff is not required 
to prove fault on defendant’s part. Notably, the court was careful to exclude 
from the scope of this holding the New Jersey minority view on liability for 
allergic reactions to manufactured products.31 Thus, when an ingredient con
tained within the product organically causes a detrimental reaction in plaintiff, 
he may still recover under New Jersey law even though he is a nonnormal user, 
so long as some small percentage of the users of that product could suffer injury.32 

Since unlimited liability would be a grossly unfair burden for an uninten
tional tortfeasor to bear, the courts will employ foreseeability in the interest of 
fairness to limit liability within reasonable bounds. The justification for doing 
so in Caputzal is stated by the court to be its fundamental concept of fairness, 
and the judges appear to espouse a common-sense approach to the problem.33 
The court obviously wished to avoid raising a general duty not to frighten 
others,34 so fairness required a departure from the standard test for duty in negli

27See 2 Frumer & Friedman, Products Liability § 16.01[4], at 31 (1965); Prosser, 
The Assault Upon the Citadel (Strict Liability to the Consumer), 69 Yale L.J. 1099, 1143- 
46 (1960).

28 See restatement (Second), Torts 5 402A, comment g (1965); Prosser, The Assault 
Upon the Citadel (Strict Liability to the Consumer), 69 Yale L.J. 1099, 1144 (I960).

29 Caputzal may indicate a disposition on the part of the New Jersey Supreme Court to 
extend the Falzone doctrine to products liability cases based on strict liability beyond the 
limited scope of food and beverage situations. Given the requisite type of impact, Caputzal 
can be interpreted as introducing the prospect of liability for the physical consequences of 
psychic distress induced by a defect in the manufacturer’s product.

30 Under the Restatement, nonnormal use of the product is a defense to strict liability, 
but there is no mention of nonnormal user. See note 28 supra and accompanying text; Note, 
Products Liability and Section 402A of the Restatement of Torts, 55 Geo. L.J. 286, 310 (1966).

31 48 N.J. at 77, n.l, 222 A.2d at 517, n.l.
32 The majority rule on allergic reactions to products is that if the "normal” user or con

sumer would not suffer the injury, then the allergic plaintiff cannot recover for his injury. 
3 Frumer & Friedmann, Products Liability § 29.03(1], at 114 (1965); Prosser, The 
Pall of the Citadel (Strict Liability to the Consumer), 50 MINN. L. REV. 791, 810-11 (1966). 
The New Jersey view is contrary to the majority because of the obvious problems which the 
more popular rule presents regarding proof of danger to the "normal” user. See Zirpola v. 
Adam Hat Stores, Inc., 122 N.J.L. 21, 23, 4 A.2d 73, 75 (Ct. Err. & App. 1939).

The court’s basis for distinguishing its rule on allergy recoveries from Caputzal’s psychic 
distress claim is not apparent. Possibly fright is the distinguishing element, but it could also 
be that the practical problem of obtaining insurance coverage for psychic distress injuries is 
far greater than insuring against all possible allergic reactions.

33 The court ruled it
much too fanciful to say, from the point of view of fairness, that a reasonable manu
facturer, seller or installer of water softeners should be held to recognize that he 
would create an unreasonable risk of any substantial physical injury whatever to 
anyone by the defect here involved, let alone a heart attack.

48 N.J. at 76, 222 A.2d at 516. (Emphasis added.)
34 This would be contrary to the general rule which is that "ordinarily [one] does not 

have the duty to be careful not to shock or frighten people.” 2 Harper & James, Torts 
1035 (1956); see Chiuchiolo v. New England Wholesale Tailors, 84 N.H. 329, 337, 150 Atl. 
540, 544 (1930).
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gence. Likewise, it is possible that the court arrived at this result by focusing 
upon the policy underlying strict liability: that the cost of the risk be apportioned 
among all consumers of that product.35 * * 38 The manufacturer can be expected to 
obtain insurance—and ultimately spread the risk of loss to the consumer—only 
where he can reasonably anticipate such risks;38 in this respect, foreseeability 
should be a determinative element.

35 [Pjublic policy demands that the burden of accidental injuries caused by prod
ucts ... be placed upon those who market them, and be treated as a cost of produc
tion . . . and that the consumer of such products is entitled to the maximum of 
protection at the hands of someone, and the proper persons to afford it are those 
who market the products.

Restatement (Second), Torts § 402A, comment c (1965); see Connolly, The Liability of 
a Manufacturer for Unknowable Hazards Inherent in His Product, 32 Ins. COUNSEL J. 303, 
307 (1965).

86 If the law requires an entrepreneur to insure the risks of his enterprise at his peril, 
then the law must take care to limit liability to those risks against which the entre
preneur can reasonably be expected to insure. But the entrepreneur can only be 
expected to insure those risks which he can foresee are incident to his enterprise. 
Fairness dictates that losses occurring beyond the boundaries of that zone should not 
be attributed to the entrepreneur.

Morris, Enterprise Liability and the Actuarial Process—The Insignificance of Poresight, 70 
Yale L.J. 554, 556 (1961).

Risks of a foreseeable type, according to the nature of the business, are the only ones 
which can be calculated by the manufacturer for insurance coverage and risk spreading. Lia
bility should not be imposed upon him for those risks falling outside this range. James, 
supra note 24, at 1556; see Note, Products Liability and Section 402A of the Restatement of 
Torts, 55 Geo. L.J. 286, 315 n.163 (1966).

Viewed as a spectrum, then, it appears that recovery for the physical conse
quences of psychic distress will be permitted only for those injuries which fall 
within the minimum requirement of substantiality and the maximum limitation 
of seriousness, where the serious injury is an extraordinary and therefore unfore
seeable occurrence in the normal person. It is solely within these bounds of 
foreseeability that duty is found and a breach of duty can occur.
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Big and active government has been the necessary result of the growing com
plexities of modern life. Though "nobody likes being governed,” few would 
today deny "the necessity of continuously active government.”1 Restraint and 
coercion, however, do not necessarily destroy individual freedoms, but may en
large them "when government acts affirmatively to protect physical well being, 
to maintain social services that diminish life’s pains and pressures, to ensure 
against the devastations of unemployment, illness, and old age, to provide educa
tional facilities and cultural amenities.”2

1 Gellhorn, When Americans Complain 3 (1966) [hereinafter cited as Ameri
cans].

2 Ibid.
3 Id. at 58 n.4.
4 Gellhorn, Ombudsmen and Others 87 (1966) [hereinafter cited as Ombudsmen],
5 Frankel, Bureaucracy and Democracy in the New Europe, S)i> Daedalus 471, 481 

(1964), cited in Americans 5.
6 Shimm, Foreword to 26 Law & Contemp. Prob. 179 (1961), quoted in Americans 

4-5 n.4.
7 Americans 4.
3 Id. ch. I.

But as government has increased in size and activity, adding to the sum total 
of human well-being, it has also increased human friction. The proliferation of 
bureaucracy into so many areas of human life inevitably generates complaints 
from the governed. A mother wants to keep her son from the draft; a family 
wants to become reunited with loved ones from the old country; a small city de
sires a federal public works project to keep flood waters from destroying it.3 Lack 
of government response to such requests stimulates complaints and charges. The 
"Little Man” is said to be trampled by the insensitivity and arbitrariness of "Big 
Government.”4 Further, big government has become anonymous and impersonal 
and thus unintelligible to the little man.5 Man, of course, either worships or 
criticizes what he does not understand. The choice in this instance has been 
clear, since government has been criticized for its "inefficiency, undue delay and 
expense, prejudgment of controversies, absence of clear rules, ex parte influences, 
capture by regulated industries, lack of expertise, excessive power of staffs, inade
quate personnel, corruption, and lack of coordination . . . .”6

That there are problems with big government does not, however, suggest that 
it should be eliminated. "Destroying all bureaucracies would . . . create more 
perils than were eliminated.”7 The problem, rather, is one of curing the abuses, 
of "Confining Public Administration Without Crippling It.”8 Though simply 
stated, the problem, as is obvious, is not simply resolved. Invaluable assistance 
in accomplishing the goal, however, has been afforded in Professor Gellhorn’s two 
recent books, When Americans Complain and Ombudsmen and Others. In the 
Introduction to the former work, he states the objective of both:

754
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Governmental activities nowadays touch so many people in so many ways that bruises 
and scratches are inevitable. Reducing the occurrence and gravity of wounds is so
cially desirable. American and foreign experience may suggest means of strength
ening personal protections without jeopardizing public policies.9

9W. at 1.
19 Ombudsmen 1.
11 Ibid.
12 Ibid.
13 Americans 8.
11 Id. at 9.
is ibid.
™ld. at 9-10.
it Ombudsmen 4.
is Americans 11.

Foreign experience in personalizing government is considered to some extent 
in chapter one of When Americans Complain-, it is in Ombudsmen and Others, 
however, that it is analyzed in detail. Drawing upon extensive observations, 
interviews, and researches into the practices of nine countries, the author analyzes, 
with thoroughness and imagination, the methods of dealing with "asserted offi
cial impropriety or insensitivity.”10 The answers are, as would be expected, 
"markedly diverse,”11 but attempt to cope "with a major problem no contempo
rary government, including that of the United States, can ignore,”12 that is, pro
tecting citizens "against official mistake, malice, or stupidity . . . .”13

Five of the nine countries investigated rely on the so-called ombudsman sys
tem, in which "men of recognizedly great professional distinction . . . function 
as general complaint bureaus to which everyone can turn, at little or no cost, to 
complain about an administrator’s naughty acts or failures to act.”14 These five 
countries—Denmark, Finland, New Zealand, Norway, and Sweden—are consid
ered seriatim, in the first five chapters of the book. Although dissimilarities exist 
—for example, some have the capacity to initiate prosecutions while others do 
not—"their common attributes are more significant . . . .”15 * All are instruments 
of the legislature but function independently of it, with no links to the executive 
branch and with only the most general answerability to the legislature itself. 
There is practically unlimited access to official papers bearing upon matters un
der investigation, so that the officials can personally review what prompted ad- 
ministative judgment and express an ex officio expert’s opinion about almost 
anything that the governors do which the governed do not like. The ombudsmen 
take great pains to explain their conclusions, so that both administrators and com
plaining citizens can understand the results.18

The next four chapters consider the "grievance-handling mechanisms”17 of 
four other countries—Yugoslavia, Poland, the Soviet Union, and Japan. Here 
the dissimilarities are more marked. In the Soviet Union, for example, the citi
zen-protection function is decentralized, and delegated to more than 2,000 local 
"procurators” scattered throughout the country. Like the ombudsmen, they have 
access to files and can give advice. "The procurators are so numerous, however, 
that they lack personal distinction; their range of vision, being geographically 
confined, does not encompass the entire sweep of public administration; and their 
insulation against external pressures is far from being as complete as the om
budsmen’s.”18 The same basic criticism is in order respecting Japan’s highly
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decentralized “Administrative Inspection Bureau,” which is aimed at recommend
ing improvements for sound future administration.19

The final chapter of the book is devoted to “common strands in the fabric of 
controls.” Although noting the differences of approach to the problem of select
ing an “external critic” and assuring his success as a "citizens’ protector,”20 the 
author concludes that in one guise or another, the countries,

have empowered readily accessible, professionally qualified, wholly detached critics 
to inquire objectively into asserted administrative shortcomings. Institutionalizing 
the giving of expert criticism, accomplished by each of the countries in its own way, 
has distinctively contributed to strengthened public administration.21

In When Americans Complain, Professor Gellhorn examines governmental 
grievance procedures in the United States. The book is divided into three basic 
chapters, with a conclusion posing the question of "Ombudsmen in America?” 
In Chapter One, "Confining Public Administration Without Crippling It,” Pro
fessor Gellhorn notes the grievance procedures of other countries and contrasts 
them with the practice in the United States. In contrast to "external criticism” 
in the other countries, the United States relies upon "internal review,” "judicial 
review,” and "fiscal superintendence.”22 These controls, the author concludes, do 
not perform the function of external criticism such as supplied by the Scanda- 
navian ombudsmen.23

In Chapter Two, entitled "Watchmen in Washington,” control devices and 
grievance procedure relative to the federal government are considered. The con
gressman as a "one-stop” device that will dispose of a citizen’s difficulties with 
Government is considered in detail.24 Also considered in this connection are 
the Administrative Conference of the United States, the General Accounting Of
fice, the Bureau of the Budget, the Post Office Department, the Department of 
Labor, the Immigration and Naturalization Service, and the Department of Agri
culture. The chapter concludes that the various grievance procedures have proven 
helpful but have not done the whole job. What is needed is an "external critic 
of administration.”

He is the man with the sympathetic ear. To him can turn everyone who wishes 
someone would listen when he says that an unfeeling government has needlessly 
overrun his position—his rights, his privileges, his hopes, his demands. Having 
listened, the external critic can ascertain whether the grievance is imagined or real. 
In either case, his reasoned explanation or advice may end dissatisfaction.25

Chapter Three, entitled "State and Local Government,” focuses upon the need 
for external criticism or "an outside eye”26 at these levels of government. Par
ticular attention is paid to the need for citizens’ protection in the area of the 
underprivileged—for example, the prison population and people on public wel
fare or in public housing—and in the area of police-review boards.

In conclusion, the author notes that though problems attend the use of external

19 Om BUDSMEN 385.
20 Id. at 438.
21 Id. at 422.
22 Id. at 3.
23 Id. at 421-22.
24 Id. at 57-58.
25 Id. at 124.
26 Id. at 184.
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criticism in this country, the " 'true question ... is not whether there will be 
no difficulties or inconveniences; but whether the difficulties may not be sur
mounted; and whether the conveniences will not, on the whole, be greater than 
the inconveniences.’ ”27 In his view "the difficulties seem surmountable, the con
veniences greater than the inconveniences.’’28

27 Id. at 232, quoting Letter From Benjamin Franklin, in 5 WRITINGS OF BENJAMIN 
Franklin 175 (Smyth ed. 1906).

28 Americans 232.
29 On March 6, 1967, Senator Long of Missouri introduced an Ombudsman bill in Con

gress. S. 1195, 90th Cong., 1st Sess. (1967).
30 E.g., III. H. 1772, 74th Sess. Gen. Assembly (1965).
31 See consideration of recent New York City activity in Time, Dec. 2, 1966, p. 58, col. 3-

• Professor of Law, Georgetown University Law Center.

Professor Gellhorn’s valuable and provocative thoughts have not fallen on 
deaf ears. At all levels of our government—federal,29 state,30 and local31—the 
idea of American ombudsmen is being debated and bills have been introduced for 
its implementation. These two books should be of immense value in these de
liberations.

B. R. Burrus*
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Atlas, Martin. Tax Aspects of Real Estate Transactions (4th ed.). 

Washington, D.C.: Bureau of National Affairs, 1966. Pp. xi, 384. $12.50.

A revised and annotated edition treats the changes arising from the Reve
nue Act of 1964, with references to important court decisions and Internal 
Revenue Service rulings and regulations. Tax consequences have caused a 
réévaluation of the positions of both buyer and seller in real estate transac
tions; property owners are concerned with after-tax dollars and must con
sider the effect of incorporation, depreciation, losses, mortgages, and leases. 
This handbook provides numerous examples to indicate the advantages and 
disadvantages of the alternatives available to owners, buyers, and sellers.

Cohen, Julius. Materials and Problems on Legislation (2d ed.). Indi
anapolis: Bobbs-Merrill Co., 1967. Pp. xviii, 527.

This casebook approaches the legislative materials from the viewpoint of 
preparing the student to solve legal problems through legislation rather than 
judicial determination. Heavy emphasis is placed on the problem method 
in statutory interpretation, the use of statutes as principles, and drafting 
statutes. The "legislative lawyer’s” skills treated include those of lobbyist, 
strategist, and advocate. The legislative investigation is also an important 
part of legal practice which the author considers. A supplement includes 
the Food and Drug Acts which are used as a basis for many of the proposed 
problems.

Macauley, Stewart. Law and the Balance of Power. New York: Russell 
Sage Foundation, 1966. Pp. xix, 224.

Treating the relationship between automobile manufacturers and their 
dealers and the means the dealers have employed to upset the manufacturers’ 
overwhelming bargaining power, the author traces the attempted solutions 
from the individual lawsuit to the state legislatures and the Congress, dis
cussing the Federal Good Faith Act and subsequent battles over its applica- 
iton. He then evaluates the results of the dealers’ appeal to the legal system, 
analyzing both the costs and gains to the dealers, manufacturers, and con
sumers. Concluding remarks range over the legal approach in this conflict, 
the relationship to general contract law, and the impact of special interest 
groups on the general public interest.

McGuiness, Kenneth C. How To Take a Case Before the National Labor 
Relations Board (3d ed.). Washington, D.C.: Bureau of National Af
fairs, 1967. Pp. xvii, 442. $10.50.

This revised edition outlines the organization and structures of the 
NLRB; conduct of hearings, the decision-making process, and enforcement 
procedures are covered in the major aspects of Board activity—for example, 
election proceedings and unfair labor practice charges. There are timetables 
which describe the method of filing forms and documents, and reproductions
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of the various forms are included. Flow charts illustrate the main provisions 
of the labor acts, and the NLRB’s procedural rules and regulations. An ap
pendix sets out the location of regional offices and state mediation agencies.

Trueger, Paul. Accounting Guide for Defense Contracts (5 th ed.). 
Chicago: Commerce Clearing House, 1966. Pp. xxix, 768. $22.50.

This new edition has been expanded to include statutory and decisional 
references, interpretations by government and industry officials, and the re
sults of the author’s personal experience. The new Defense Contract Ad
ministration Services is described in its relations with the military depart
ment. Another recent development, the consolidation of contract auditing 
for the branches of the military and other federal agencies is analyzed 
through the Contract Audit Manual. The revisions of the Armed Services 
Procurement Regulations including changes disseminated through Defense 
Procurement Circulars are included. An important factor in government 
contracts is the operation of the General Accounting Office which the author 
covers in detail.
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