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PUBLIC LAW 85-804 AND EXTRAORDINARY 
CONTRACTUAL RELIEF

Donald O. Jansen*

* Member of the Texas and Louisiana bars. Presently associated with Fulbright, Crooker, 
Freeman, Bates, and Jaworski, Houston, Texas.

1 72 Stat. 972 (1958), 50 U.S.C. §§ 1431-35 (1964).

Mr. Jansen begins with a discussion of the legislative history of 
Public Law 85-804 and then proceeds to an exhaustive discussion of the 
law’s application. The discussion deals with the various types of relief 
which the statute affords and examines representative cases involving 
each type of relief. It is by far the most detailed discussion of the case 
law surrounding Public Law 85-804 yet produced.

During 1965, the Department of Defense "gave away” 5,989,000 
dollars in the form of extraordinary contractual relief under Public Law 
85-804.* 1 This little-known and seldom-used statute permits the Presi
dent to authorize any department or agency to enter into contracts or into 
amendments or modifications of contracts and to make advance payments 
thereon, without regard to other provisions of law relating to the making, 
performance, amendment, or modification of contracts, whenever he 
deems that such action would facilitate the national defense. The power 
given to the President by this statute and delegated by him to the various 
agencies is extremely broad. A contractor can obtain payments or other 
forms of relief even though such relief is directly prohibited by statute 
or common law. In this sense, Public Law 85-804 is a "giveaway” since 
it allows the Government to make contractual payments it is not legally 
obligated to make.

Despite the scope of relief offered to a contractor, Public Law 85-804 
is seldom used. During calendar year 1965, the Department of Defense 
disposed of only 368 applications for relief. This is minuscule when 
compared to the thousands of defense contracts awarded and the billions 
of dollars spent each year on military procurement. The main reasons 
for this are that the law has received little publicity and the decisions of 
the various agencies granting or denying relief are not published. Even 
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though the government contractor or his attorney is familiar with the 
general terms of the act and its implementing regulations, he is unable 
to draw upon precedents to aid in interpreting the act and in preparing 
his request for relief pursuant thereto.

The purpose of this article is to discuss the grounds for extraordinary 
relief under Public Law 85-804, the organization for administration of 
the law, and the procedures to be followed in filing a request for relief. 
Before such a presentation can be fully understood, it is necessary to 
briefly discuss the historical development of the act.

Historical Background

Knowledge of the statutory predecessors of the present law is impor
tant since their language is similar. The legislative history, the adminis
trative implementation, and the judicial interpretation of these statutes 
form a wealth of material which is often quite helpful in interpreting 
Public Law 85-804 and its implementing regulations.

TITLE II, FIRST WAR POWERS ACT

Title II, First War Powers Act of 1941,2 is the genesis of the current 
law. The title permitted the President to authorize any department or 
agency involved in the war effort

2 Ch. 593, § 201, 55 Stat. 839.
3 S. REP. No. 911, 77th Cong., 1st Sess. 1 (1941). A list of substantially all of the statutes 

involved in these areas at the time of the passage of title II may be found in an appendix to the 
Senate Report.

to enter into contracts and into amendments or modifications of con
tracts heretofore or hereafter made and to make advance, progress and 
other payments thereon, without regard to the provisions of law relat
ing to the making, performance, amendment, or modification of con
tracts whenever he deems such action would facilitate the prosecution 
of the war.

Title II placed only three limitations upon this broad grant of authority. 
First, it could not be used to authorize cost-plus-a-percentage-of-cost con
tracts; second, title II contracts were subject to existing laws relating to 
the limitation of profits; and third, all action under title II was to be a 
matter of public record unless the President considered this incompatible 
with the public interest.

The law was needed to eliminate statutory restrictions hampering 
procurement of war materiel during World War II. Of particular con
cern were statutes requiring advertising for bids on government contracts, 
requiring performance and bid bonds, and prohibiting advance, progress, 
and partial payments.3 However, it is clear from the legislative history 
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of title II that it was not limited to these areas of concern but encom
passed the broadest possible activities in support of the "prosecution of 
the war.”4

4 A full discussion of legislative history on this point is contained in 40 Ops. Att’Y Gen. 
225 (1942).

5 6 Fed. Reg. 6787 (1941).
6 Ch. 593, § 401, 55 Stat. 841 (1941).
7 Treaty of Peace With Japan, Sept. 8, 1951 [1952] 3 U.S.T. & O.I.A. 3169, T.I.A.S. No. 

2490; Agreement on Termination of the Occupation Regime in the Federal Republic of Ger
many, Oct. 23, 1954 [1955] 6 U.S.T. & O.I.A. 4117, T.I.A.S. No. 3425.

8 S. Rep. No. 1669, 79th Cong., 2d Sess. 3 (1946). Not all agencies having title II powers 
took this position. The United States Maritime Commission and the Department of the Treas
ury were of the opinion that cessation of hostilities did not suddenly prevent them from mak
ing amendments without consideration if the contract was necessary for the prosecution of the 
war before August 14, 1945.

Just nine days after approval of title II, President Roosevelt issued 
Executive Order 90015 implementing the act. This order expressly con
ferred all of the title II powers upon the Secretaries of War and the Navy 
and upon the United States Maritime Commission or their designees; 
allowed contract modifications or amendments without consideration, 
without waiver of advertising, without competitive bidding, and without 
any bonds; and permitted the release or modification of accrued obliga
tions of any sort. The armed services were quick to implement and use 
this new power. Regulations were soon promulgated authorizing negoti
ation of contracts, correction of mistakes, extension of time for perform
ance, waiver of accrued liquidated damages, advance payments, and 
amendments without consideration. Title II was of such importance 
that all negotiation of contracts during World War II was pursuant to 
the authority of that act.

On August 14, 1945, when the Japanese capitulated, many applica
tions for relief under title II were pending in the various government 
agencies possessing the powers given by Executive Order 9001. The 
First War Powers Act stated that title II was to remain in force during 
the war and for six months after its termination unless the President or 
a concurrent resolution of Congress designated an earlier termination 
date.6 Although the state of war with Japan and Germany was not offi
cially terminated until treaties signed in 1951 and 1954, respectively, 
became effective,7 the Navy and War Departments refused to grant relief 
to contractors under title II since they could no longer determine that 
such relief would "facilitate the prosecution of the war,” even though 
relief would have been granted if the "shooting war” had not ended.8 
This is not to say that the armed services completely ceased using title 
II. The act was still used in exceptional cases where post-VJ Day require
ments necessitated procurement of additional supplies or services to sup
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port our troops overseas. But this was of no help to the contractors who 
had already completed contract performance or who had their contracts 
terminated by the Government because of the sudden decrease in demand 
for war materiel.

LUCAS ACT

As a result of the position taken by the Navy and War Departments, 
the War Contractors Relief Act,0 better known as the Lucas Act, was 
passed on August 7, 1946. The act allowed settlement of equitable 
claims of contractors and subcontractors for losses incurred between Sep
tember 16, 1940, and August 14, 1945, “without fault or negligence on 
their part in the performance of such contracts or subcontracts.”9 10 Un
like title II where each contract was considered individually, the Lucas 
Act required consideration of the profits and losses of all of the claim
ant’s contracts and subcontracts with the Government with a ceiling on 
recovery equal to the net loss on all of his contracts. The Lucas Act also 
differed in allowing judicial review of agency action in granting or deny
ing claims under the act.

9 Ch. 864, 60 Stat. 902 (1946).
10 Settlement was not authorized unless a written request for relief was filed with the con

tracting agency on or before August 14, 1945, and unless a claim under the Lucas Act was 
filed not later than February 7, 1947. Lucas Act, ch. 864, §§ 3, 6, 60 Stat. 903 (1946).

11 Exec. Order No. 9786, 11 Fed. Reg. 11553 (1946).
12 S. Rep. No. 1632, 81st Cong., 2d Sess. 4 (1950); Hearings on S. 873 and H.R. 3436 

Before a Subcommittee of the Senate Committee on the Judiciary, 81st Cong., 1st Sess. 7 
(1949).

13 Many claim denials were based upon one or more of three interpretations of the act and 
implementing Executive order: 1) recovery must be based on title II tests for recovery; 2) 
written requests for relief, which were required to have been filed before August 14, 1945, 

On October 5, 1946, President Truman delegated the authority 
granted by the Lucas Act to all of the agencies possessing title II powers, 
setting forth the procedures for filing a claim and establishing a long list 
of costs which were not to be considered in determining net losses under 
the act.11 The most controversial aspect of the executive delegation re
stricted relief under the Lucas Act to that which would have been granted 
under Title II of the First War Powers Act. The administrative agencies 
took a very narrow view of the powers thus delegated to them, and it 
soon became clear that the Lucas Act would not be the boon to govern
ment contractors that it had been expected to be. Out of some 290 
claims disposed of by the departments and agencies by 1949, all but five 
were denied and only one of those allowed had been paid since the other 
claimants had chosen to go to court for review.12 The denial of many 
claims was based on the view that the Lucas Act authorized relief no 
broader than title II.13 Many courts, however, reversed the agencies be-
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cause they interpreted the Lucas Act to authorize relief on a broader scale
than title II.14

In order to resolve the dispute over the Lucas Act, Congress in 1950 
passed a resolution which would not only have overruled the administra
tive agencies’ interpretations of the act, but would have extended relief 
to contractors who had made oral requests before the title II cutoff date, 
which had not been allowed in the Lucas Act itself.14 15 However, Presi
dent Truman vetoed the bill16 in spite of congressional reports and de
bates which made it clear that Congress thought that the Lucas Act was 
broader than title II and that the agency interpretations were in effect 
an abrogation of the act.17 After this great confrontation between the 
executive and legislative branches, it was almost anticlimactic when the 
Supreme Court, a few months later, held that the President was correct 
in his contention that the Lucas Act was a mere continuation of title II.18 19

had to specifically request relief under title II; and 3) any bilateral settlement under title II 
or any other act releasing the Government from contract claims prevented the grant of relief 
under the Lucas Act.

14 Pittston-Luzerne Corp. v. United States, 84 F. Supp. 800 (M.D. Pa. 1949) (title II test); 
McGann Mfg. Co. v. United States, 83 F. Supp. 957 (M.D. Pa. 1949) (written application); 
Stephens-Brown, Inc. v. United States, 81 F. Supp. 969 (W.D. Mo. 1949) (written applica
tion); Warner Constr. Co. v. Krug, 80 F. Supp. 81 (D.D.C. 1948) (prior settlement); How
ard Indus., Inc. v. United States, 113 Ct. Cl. 231, 83 F. Supp. 337 (1949) (prior settlement); 
Milwaukee Eng'r & Shipbuilding Co. v. United States, 113 Ct. Cl. 276, 83 F. Supp. 348 (1949) 
(written application); Modern Eng’r Co. v. United States, 113 Ct. Cl. 272, 83 F. Supp. 346 
(1949) (written application); Spicer v. United States, 113 Ct. Cl. 267, 83 F. Supp. 345 (1949) 
(written application); Warner Constr. Co. v. United States, 113 Ct. Cl. 265, 83 F. Supp. 344 
(1949) (written application).

Several other courts, however, upheld these interpretations. Davidson v. United States, 82 
F. Supp. 420 (D.D.C. 1949), aff’d, 88 U.S. App. D.C. 42, 185 F.2d 897 (1950); Acme Fur 
Dressing Co. v. United States, 80 F. Supp. 927 (E.D.N.Y. 1948); Fogarty v. United States, 80 
F. Supp. 90 (D. Minn. 1948), aff’d, 116 F.2d 599 (8th Cir. 1949), aff’d, 340 U.S. 8 (1950); 
F. G. Vogt & Sons v. United States, 79 F. Supp. 929 (E.D. Pa. 1948).

15 H.R. 3426, 81st Cong., 2d Sess. (1950).
16 H.R. DOC. No. 629, 81st Cong., 2d Sess. (1950).
11 S. Rep. NO. 1632, 81st Cong., 2d Sess. (1950); H.R. Rep. No. 422, 81st Cong., 1st Sess. 

(1949); 96 CONG. Rec. 8290-91 (1950). Congress then passed a slightly altered bill. S. 
3906, 81st Cong., 2d Sess. (1950). This was also vetoed on the ground that it tried to make 
relief under the Lucas Act an indemnification against contractor loss without fault instead of a 
continuation of title II authority. S. Doc. No. 203, 81st Cong., 2d Sess. (1950). An attempt 
to override the second veto failed. 96 CONG. REC. 14652 (1950).

18 Fogarty v. United States, 340 U.S. 8 (1950).
19 Presidential Proclamation No. 2914, 15 Fed. Reg. 9029 (1950). This proclamation is 

still in effect.

REACTIVATED TITLE II

The involvement of American troops in the Korean War in June, 
1950, created a great demand for war materiel, and President Truman 
found it necessary to declare a state of national emergency on December 
16, 1950.10 Even though the Defense Department already possessed 
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powers to negotiate contracts because of the national emergency,20 the 
Chief Executive became convinced that powers similar to those conveyed 
by title II were needed to see the country through the crisis. Power to 
amend contracts without consideration was needed to prevent essential 
defense contractors from going bankrupt because of the great increase in 
costs of performance of their fixed-price contracts resulting from wartime 
inflation. Authority to indemnify against damages to contractor facilities 
and equipment was needed in order to induce industry to engage in espe
cially hazardous work in connection with the war effort.21 Accordingly, 
Congress reactivated Title II, First War Powers Act, on January 12, 
1951,22 substituting the words "national defense” for "prosecution of the 
war” and requiring that all contracts made, modified, or amended under 
its authority contain a clause allowing the Comptroller General the right 
to examine any pertinent records of the contractor or his subcontractors. 
Reactivated title II provided that it would remain in force until the na
tional emergency ended or until such earlier time as the President or Con
gress might designate, but in no event beyond June 30, 1952.

2« 10 U.S.C. § 2304(a) (1) (1964).
21 S. Rep. No. 2686, 81st Cong., 2d Sess. 2 (1950).
22 Ch. 1230, 64 Stat. 1257 (1951).
23 16 Fed. Reg. 1049 (1951).
24 6 Fed. Reg. 6787 (1941); note 5 supra and accompanying text.
23 Act of June 30, 1952, ch. 426, 66 Stat. 295.
26 Act of June 30, 1953, ch. 173, 67 Stat. 132; Act of June 29, 1954, ch. 415, 68 Stat. 322; 

Act of June 1, 1955, ch. 120, 69 Stat. 82; Act of Sept. 7, 1957, Pub. L. No. 85-306, 71 Stat. 
628.

27 S. Rep. No. 1152, 85th Cong., 1st Sess. 3 (1957).

On February 2, 1951, Executive Order 1021023 was issued imple
menting reactivated title II. This order was identical with the Executive 
order which implemented the original title II24 * except that the power was 
conferred upon the Secretaries of Defense, the Army, the Navy, the Air 
Force, and Commerce or their designees. Implementing regulations for 
the armed services were required to be prescribed or approved by the 
Secretary of Defense and to be as uniform as practicable. Likewise, the 
regulations of the Department of Commerce were, as far as possible, to 
be uniform with the Department of Defense regulations.

Since the conflict was still raging in Korea during 1952, reactivated 
title II was extended until June 30, 1953-20 Although hostilities ceased 
in 1953, the large expenditures for national defense resulting from the 
cold war necessitated the extension of reactivated title II four more times 
until it finally expired on June 30, 1958.26 Congress showed reluctance 
to grant the last extension in 1957,27 advising the Department of De
fense that further extensions would not be given and that legislation of a
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permanent nature would have to be justified at the next session of Con
gress. The result was Public Law 85-804.28

Public Law 85-804—Its Provisions, Implementation, 
and Administration

THE ACT AND EXECUTIVE ORDER 10789

Section 1 of Public Law 85-804, in almost the same words as reacti
vated title II, permits the President to authorize any department or agency 
exercising national defense functions

to enter into contracts . . . amendments or modifications . . . and to 
make advance payments . . . without regard to other provisions of law 
relating to the making, performance, amendment, or modification of 
contracts, whenever he deems that such action would faciliate the na
tional defense.28 29

28 72 Stat. 972 (1958), 50 U.S.C. §§ 1431-35 (1964).
29 72 Stat. 972 (1958), 50 U.S.C. § 1431 (1964).
30 23 Fed. Reg. 8897 (1958).
31 Departments of the Treasury, the Interior, Agriculture, and Commerce, Atomic Energy 

Commission, General Services Administration, National Aeronautics and Space Administra
tion, Federal Aviation Agency, Tennessee Valley Authority, and Government Printing Office. 
The Office of Civil and Defense Mobilization was originally included but was deleted by Exec. 
Order No. 11051, 27 Fed. Reg. 9689 (1962).

Executive Order 10789,30 implementing the law, grants this author
ity to the Departments of Defense, the Air Force, the Navy, and the 
Army, as well as to ten other agencies and departments.31

When exercise of this extraordinary contractual authority would obli
gate the United States in excess of 50,000 dollars, the act prohibits dele
gation below the level of assistant secretary or assistant head of a depart
ment or agency or his deputy, although it does permit delegation of this 
authority to a contract adjustment board. At present four such boards 
have been established and are the sources of almost all of the interpreta
tions of Public Law 85-804—Army Contract Adjustment Board (ACAB), 
Air Force Contract Adjustment Board (AFCAB), Navy Contract Adjust
ment Board (NCAB), and National Aeronautics and Space Administra
tion Contract Adjustment Board (NASACAB). The Treasury Depart
ment has also established a board consisting of the members of the Coast 
Guard Board of Contract Appeals, but this board has taken no action 
since the Coast Guard has recently been made a part of the new Depart
ment of Transportation. Similarly, the Atomic Energy Commission has 
decided to appoint the members of its board of contract appeals to sit as 
a contract adjustment board.

Section 2 of Public Law 85-804, like its predecessors, contains certain 
restrictions, stating that the act shall not be construed to authorize:
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(1) the use of the cost-plus-a-percentage-of-cost system of contract
ing;32

(2) any contract in violation of existing law relating to limitation 
of profits;33

(3) negotiation of contracts;34
(4) the waiver of any bid, payment, performance, or other bond re

quired by law;35
(5) an amendment to increase the contract price to an amount higher 

than the rejected bid of the lowest responsible bidder when the contract 
was negotiated because the bids received after formal advertising were 
unreasonable or collusive;36 and

(6) the formalization of an informal commitment, unless it is found 
that at the time the commitment was made it was impracticable to use 
normal procurement procedures.

32 Such contracts are prohibited. 10 U.S.C. § 2306(a) (1964); 63 Stat. 395 (1949), as 
amended, 41 U.S.C. § 254(b) (1964).

33 Some statutes limiting contract profits are 10 U.S.C. § 2306(d) (1964); 10 U.S.C. §§ 
2382, 7300 (1964); 63 Stat. 395 (1949), as amended, 41 U.S.C. § 254(b) (1964); 49 Stat. 
1998 (1936), as amended, 46 U.S.C. § 1155(b) (1964); 65 Stat. 7 (1951), as amended, 50 
U.S.C. App. §§ 1211-33 (1964).

34 In this respect, Public Law 85-804 is narrower than title II. Existing authority to nego
tiate contracts may be found at 10 U.S.C. § 2304(a) (1964) and 63 Stat. 393 (1949), as 
amended, 41 U.S.C. § 252(c) (1964). It should be noted that these statutes allow negotiation 
when determined to be necessary in the public interest during a period of national emergency.

35 This eliminates one of the powers exercised under title II. Performance and payment 
bonds are required for construction contracts. 49 Stat. 793 (1935), as amended, 40 U.S.C. 
§§ 270a-e (1964).

36 This restriction preserves the statutory prohibition against such contracts contained in 
10 U.S.C. § 2304(a)(15) (1964) and 63 Stat. 394 (1949), as amended, 41 U.S.C. § 252(c)(14) 
(1964).

37E.g., Exec. Order No. 11246, 30 Fed. Reg. 12319 (1965).
33 54 Stat. 1029 (1940), as amended, 31 U.S.C. § 203 (1964).
39 49 Stat. 2036 (1936), as amended, 41 U.S.C. §§ 35-45 (1964).
49 49 Stat. 1011 (1935), as amended, 40 U.S.C. §§ 276a to a-6 (1964).

The implementing Executive order adds the following additional re
strictions on the exercise of this power:

(1) statutes and Executive orders3' requiring nondiscrimination 
clauses in contracts cannot be waived;

(2) advance payments must be supported by adequate security;
(3) the Assignment of Claims Act38 must also be observed;
(4) each contract entered into, amended, or modified must warrant 

that the contractor did not retain a person to solicit the contract on a com
mission basis; and

(5) the Walsh-Healey Act,39 the Davis-Bacon Act,40 the Copeland 
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Act,11 and the Contract Work Hours Standards Act41 42 may not be disre
garded.

41 48 Stat. 948 (1934), 40 U.S.C. § 276c (1964).
42 76 Stat. 357 (1962), 40 U.S.C. §§ 327-31 (1964). The Executive order refers to the 

Eight Hour Law, ch. 174, 37 Stat. 137 (1913), but that statute has been superseded by the 
Contract Work Hours Standards Act.

43 Presidential Proclamation No. 2914, 15 Fed. Reg. 9029 (1950).
44 ASPR § XVII, 32 C.F.R. §§ 17.000-.502 (1966) (Department of Defense); NASAPR 

pt. 17, 41 C.F.R. §§ 18-17.000 to .110 (1966) (NASA). FPR pts. 1-17, 41 C.F.R. §§ 1-1.000 
to -30.710 (1966) (agencies subject to Federal Property and Administrative Services Act of 
1949, 63 Stat. 393, as amended, 41 U.S.C. §§ 252-60 (1964) ).

43 32 C.F.R. §§ 17.000-.502 (1966).
43 ASPR § XVII, pt. 2, 32 C.F.R. §§ 17.200-.208-6 (1966).
47 ASPR App. E-407, 32 C.F.R. § 163.57 (1966).

Section 3 of the act requires that all actions under its authority be 
made a matter of public record. Also all contracts entered into, amended, 
or modified must include a clause allowing the Comptroller General 
access to all pertinent books, documents, papers, and records of the con
tractor and his subcontractors for three years after final payment. Sec
tion 4 of rhe act concerns reports to Congress. Section 5 states that Pub
lic Law 85-804 is effective only during a national emergency declared by 
Congress or the President and for six months after termination thereof 
or until such earlier time as Congress, by concurrent resolution, may des
ignate. Since the state of national emergency declared by President Tru
man on December 16, 1950,43 is still in effect, the law is presently an 
active statute.

DEPARTMENTAL REGULATIONS

There are three sets of regulations implementing Public Law 85-804 
and Executive Order 10789: Armed Services Procurement Regulations, 
NASA Procurement Regulations, and Federal Procurement Regula
tions.44 The latter two are patterned on those issued by the Defense 
Department. Because of this and the fact that almost all of the actions 
taken under the authority of Public Law 85-804 are by the armed ser
vices, the rest of this article will deal with the Defense regulations con
tained in Section XVII of the Armed Services Procurement Regulations 
(ASPR).45 However, any significant variations contained in the other 
two sets of regulations will also be noted.

ASPR lists three types of actions that may be taken under Public Law 
85-804: (1) granting contractual adjustments, which consist of amend
ments without consideration, correction of mistakes, and formalization of 
informal commitments;46 47 (2) making advance payments;4' and (3) exer-
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cising “residual powers,” which refers to all other authority under the

Contractual Adjustments

As authorized by the Executive order, limited authority to grant con
tractual adjustments has been delegated to certain government officers 
below the secretarial level.48 49 For convenience, this officer will be re
ferred to as a head of a procuring activity (HPA). HPA’s may deny any 
request for contractual adjustment,50 but when they approve requests for 
contractual adjustments, HPA’s are bound by several restrictions.51 They 
cannot obligate or release an obligation to the Government in excess of 
50,000 dollars, and they are restricted to grants of relief for mistakes and 
informal commitments and then only within the examples listed in the 
pertinent sections of ASPR.52 They cannot handle any matter which 
has been submitted to the General Accounting Office, and is therefore 
within the Comptroller General’s jurisdiction, nor can their approval in
volve disposal of government surplus property. Moreover, their correc
tion of a mistake cannot obligate the Government in excess of 500 dol
lars unless the contracting officer was given notice of the mistake before 
contract completion or termination. Finally, an HPA’s correction can
not increase the original contract price above the bid or proposal of the 
next lowest bidder or offeror.

48 ASPR § XVII, pt. 3, 32 C.F.R. §§ 17.300-.304 (1966).
49 ASPR 17-203 (b), 32 C.F.R. § 17.203(b) (1966). NASA has retained full authority 

to grant contractual adjustments in the NASACAB with no further delegation. To assist them 
in their deliberations, some heads of procuring activities have appointed command contract 
adjustment boards. E.g., United States Army Materiel Command Directive No. 715-11, Sept. 
28, 1962. Besides differences in jurisdiction, these boards differ from the boards at the secre
tarial level in that they can only make recommendations to the head of the procuring activity, 
not final decisions.

"ASPR 17-203(a)(i), 32 C.F.R. § 17.203(a)(1) (1966).
51 These restrictions are all listed in ASPR 17-203(a), -205.2, 32 C.F.R. 17.203(a), 

.205-2 (1966). The Director of the Defense Supply Agency is not bound by any of the listed 
restrictions except by the first one. ASPR 17-201(b), 32 C.F.R. § 17.201(b) (1966).

°2 ASPR 17-204-3, -4, 32 C.F.R. §§ 17.204-3 (mistakes), -4 (informal commitments) 
(1966).

53 AAXICO Airlines, Inc., AFCAB No. 114, April 5, 1961; Hess Auto Repair, AFCAB 
No. 108, Nov. 28, I960; Book Constr. Co., AFCAB No. 102, April 4, I960.

It is frequently stated that the decision of an HP A within his juris
dictional authority is final and not subject to review, for the reason that 
ASPR does not state that the contract adjustment boards have the power 
to review. The Air Force board has not taken this position and has re
viewed several HP A decisions;53 the Army board has been more reluc
tant to say that it may review such decisions, although it has reached the 
same result by indirect means. Whenever the contractor convinces the 
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ACAB or the Secretary of the Army that consideration by higher author
ity is desirable, the HPA will receive a "suggestion” that he reconsider 
his decision and forward the case to the contract adjustment board for 
decision as a doubtful or unusual case.54 It is submitted that the Air 
Force position is correct. ASPR 17-202.255 56 57 makes decisions of the con
tract adjustment boards final but no finality is given by the regulations 
to HPA decisions. In regard to the argument that the boards are not 
expressly given the authority to review, it should be noted that ASPR 
17-102db states that the Secretary may delegate his authority under the 
act but he must "retain control over the exercise of the authority at a level 
high enough to insure uniformity of action.” Since the contract adjust
ment boards have the full power of their respective secretaries in regard 
to contractual adjustments, they have this same power to control, which 
must include the right to review HPA decisions. Yet even when dealing 
with the Air Force, the contractor does not have a right of appeal; there 
is only review which is at the discretion of the AFCAB.

54 Otis Andrew Co., ACAB No. 1068, June 21, 1965.
55 32 C.F.R. § 17.202-2 (1966).
56 32 C.F.R. § 17.102 (1966).
57 Each board has the assistance of legal counsel. Hearings on cases are held at the dis

cretion of the board and are almost always held in Washington, D.C. The applicant has the 
right to be represented by counsel at the hearing although it is a nonadversary proceeding. 
The formal rules of evidence do not apply and the board chairman may allow the presentation 
of any pertinent matters. Strict rules of pleading are also inapplicable since the boards will 
consider all grounds for relief raised by the case although not specifically stated in the appli
cant’s request.

58 Contractors’ requests for relief are normally submitted to the contracting officer. The 
form of such requests is specified in ASPR 17-207.2, 32 C.F.R. § 17.207-2 (1966), and the 
facts and evidence required to support the request are listed in ASPR 17-207.4, 32 C.F.R. § 
17.207-4 (1966).

The contract adjustment boards, of course, are not bound by the re
strictions placed upon the HPA’s, having been delegated full authority 
to grant or deny contractual adjustments. Their decisions are final, sub
ject only to reconsideration at their discretion. Their memberships range 
from three to seven members and a majority of the membership is needed 
for both a quorum and a decision.-”

The boards have authority to decide any contractual adjustment ap
plications58 which are beyond the authority of the HPA or which are sub
mitted by him as a doubtful or unusual case even though within his dele
gated authority. A decision of either the HPA or the board is called a 
"Memorandum of Decision” and must contain a statement of facts, the 
findings, and a decision. A copy of the decision is sent to the applicant 
but is not published. These decisions are matters of public record but 
are normally available for public inspection only in the offices of the 
various boards.
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It should be noted that the Defense Department regulations impose 
three restrictions upon the exercise of contractual adjustment powers 
which are not contained in the act or Executive order implementing it. 
First, other legal authority in the Department must be lacking or inade
quate.’9 Second, no contract shall be amended or modified unless the 
request for relief was filed before all obligations, including final pay
ment, have been discharged.60 Finally, no informal commitment shall 
be formalized unless a request for payment has been filed within six 
months after furnishing property or services in reliance upon the com
mitment.61 * 63

5» ASPR 17-205.1 (b) (ii), 32 C.F.R. § 17.205-l(b) (2) (1966).
bo ASPR 17-205.1 (c) (i), 32 C.F.R. § 17.205-1 (c) (1) (1966).
61 ASPR 17-205.l(d)(i), 32 C.F.R. § 17.205-1 (d)(1) (1966).
02 32 C.F.R. §§ 163.1-.122 (1966). The Federal Procurement Regulations contain similar 

provisions. 41 C.F.R. §§ 1.30.400-.419 (1966). NASA has not issued regulations on ad
vance payments implementing Public Law 85-804.

63 See 10 U.S.C. § 2307 (1964); 63 Stat. 396 (1949), as amended, 41 U.S.C. § 255 (1964).
6i ASPR 17-301, 32 C.F.R. § 17.301 (1966).
65 Air Force Procurement Instruction 17-301, 32 C.F.R. § 17.301 (1966); Delegations by 

the Assistant Secretary of the Army (Installations & Logistics), SAOAS-67-9, Oct. 28, 1966,

Advance Payments

Although regulations governing advance payments are located in 
Appendix E of ASPR,6" Public Law 85-804 is seldom used as authority 
for making advance payments since such authority already exists else
where.1’3 Requests for advance payments are submitted to the contract
ing officer who investigates the need therefor and forwards the request 
with recommendations to higher authority. Advance payments may be 
approved by the Comptroller of the Army, the Assistant Comptroller, 
Accounting and Finance, for the Navy, and the Deputy for Contract Fi
nancing to the Assistant Secretary of the Air Force (Financial Manage
ment). The contract adjustment boards have no authority to approve ad
vance payments.

Residual Powers

The term "residual powers” refers to all of the authority under Public 
Law 85-804 except contractual adjustments and advance payments. The 
Secretary of each of the military services is authorized to delegate his 
residual power authority no lower than an HPA, who again cannot au
thorize obligation of the Government in excess of 50,000 dollars.64 
There have been no general delegations of residual powers below the 
secretarial level although there have been several delegations for special 
purposes.65 Consequently, as a general rule, the residual powers have to 
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be exercised by secretaries and agency heads or their deputies or assis
tants,60 although there is no prohibition against delegating such authority 
on a permanent or ad hoc basis to a contract adjustment board not al
ready possessing residual powers.* 67

and SAOAS-67-10, Oct. 28, 1966, both in 32 C.F.R. § 1017.301 (1966); Navy Procurement
Directives 17-301.51, 32 C.F.R. § 17.301 (1966).

68 The Army board has no residual powers. Otis Elevator Co., ACAB No. 1023, Oct. 17, 
1961 (Supp. Mem. of Dec.). In another case, the board stated that the applicant’s request was 
based upon essentiality, government action, informal commitment, and residual powers. Ra
dio Eng’r Prods., ACAB No. 1067, Dec. 30, 1965. Even though the board did not state that 
it lacked residual powers, the decision discusses only the first three bases for relief and is silent 
on residual powers. Consequently, this case is not in conflict with Otis Elevator Co.

The Air Force board does possess residual powers but seldom exercises them, deferring to 
secretarial action instead. The Navy board has narrow residual authority to indemnify against 
nuclear risks, but has little occasion to do so because outstanding class determinations by the 
Secretary dispose of most of these cases.

87 See Rootes, Ltd., ACAB No. 1034, March 19, 1962. The Assistant Secretary of the 
Army (Installations & Logistics) delegated residual power authority to the ACAB in the con
sideration of that case.

88 72 Stat. 972 (1958), 50 U.S.C. § 1431 (1964). (Emphasis added.)
89 See 32 Decs. Comp. Gen. 18 (1952); 23 Decs. Comp. Gen. 99 (1943).
79 Rev. Stat. § 3743 (1875), as amended, 41 U.S.C. § 20 (1964); 22 Decs. Comp. Gen. 

862 (1943).

Laws Relating to the Making, Performance, 
Amendment, or Modification of Contracts

Before considering in detail the type of relief afforded by Public 
Law 85-804, determination of what laws may be disregarded under the 
act is warranted. The statute states that contracts may be entered into, 
amended, or modified "without regard to other provisions of law relating 
to the making, performance, amendment, or modification of contracts 
. . . .”68 This language is quite broad and appears to give carte blanche 
to the government departments or agencies possessing authority under 
the act. However, several Comptroller General decisions have stated 
that certain statutes could not be disregarded under title II and reacti
vated title II, which contained identical language on this point. These 
fall into three general categories: (1) statutes restricting expenditure of 
public moneys; (2) statutes governing classification, pay, and allowances 
of federal employees;69 * and (3) the statute requiring filing of contracts 
with the General Accounting Office.'6 Only upon the first of these cate
gories have several departments and agencies vehemently disagreed with 
the General Accounting Office.

The Comptroller General’s position is that statutory limitations on 
the expenditure of public moneys simply are not laws relating to the 
making, performance, amendment, or modification of contracts. Conse
quently, in two 1942 decisions he held that a limitation on expenditures 
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for typewriters and passenger vehicles, a mandatory requirement to pur
chase federal prison-made goods, and a prohibition against procurement 
of food or clothing not grown or produced in the United States could not 
be disregarded in the exercise of title II powers.71 On the other hand, 
in direct conflict with the Comptroller General, the Attorney General 
has given a much broader interpretation to title II powers. In an opinion 
also rendered in 1942, he stated that title II allowed the agencies to dis
regard statutory restrictions concerning purchases of blind-made, prison- 
made, and foreign-made goods.72

7121 Decs. Comp. Gen. 1019 (1942); 21 Decs. Comp. Gen. 835 (1942).
72 40 Ops. Att’y Gen. 225 (1942).
73H.R. Rep. No. 1507, 77th Cong, 1st Sess. 2 (1941).
74 21 Decs. Comp. Gen. at 1021; 21 Decs. Comp. Gen. at 838. It is clear, however, 

from subsequent decisions that the Comptroller General does not mean to limit title II and 
its successors to the three types of statutes listed in his 1942 opinions. He has not objected to 
arguments that contracts can be amended based upon essentiality, 35 DECS. Comp. Gen. 328 
(1955); mistake, Dec. Comp. Gen. B-155985, June 2, 1965; or informal commitment, Dec. 
Comp. Gen. B-158896, May 6, 1966.

Since Public Law 85-804 prohibits its use for negotiation of contracts or for waiver of 
bonds, application of the statements in the 1942 Comptroller General opinions would restrict 
extraordinary contractual relief to making advance payments. Both the Senate and House re
ports recognized that Public Law 85-804 could be used to give relief based upon essentiality, 
government action, mistake, and informal commitment and to allow indemnification of con
tractors. S. REP. NO. 2281, 85th Cong, 2d Sess. (1958); H.R. Rep. No. 2232, 85th Cong, 
2d Sess. (1958).

The Comptroller General has, on more than one occasion, referred to both of his 1942 
opinions with approval, stating that extraordinary contractual relief cannot contravene laws 
limiting the expenditure of public money. E.g., Dec. Comp. Gen. B-158896, supra.

73 40 Ops. Att'y Gen. 225, 229 (1942).
76 21 Decs. Comp. Gen. at 1022. In support of the Comptroller General’s position, it 

should be observed that Section 633 of the Foreign Assistance Act of 1961 allows the Presi
dent, in carrying out the functions authorized by the act, to disregard "provisions of law . . . 
regulating the making, performance, amendment, or modification of contracts and the expendi
ture of funds.” 75 Stat. 454 (1961), 22 U.S.C. § 2393(a) (1964) (formerly Economic Coop
eration Act of 1948, ch. 169, § 119, 62 Stat. 154). If Congress thought it was necessary to 
expressly cover laws concerning expenditure of funds as well as laws concerning contracts in 
the Foreign Assistance Act, it can be argued that Public Law 85-804 does not cover statutes 
limiting expenditure of funds.

In both of his decisions, the Comptroller General, citing the House 
report on title II,73 stated that the statute only applied to "statutes relat
ing to: (1) advertising for bids on Government contracts; (2) require
ments for furnishing bonds in connection with Government contracts, 
and (3) advance or partial payments.”74 * 76 The Attorney General, how
ever, noted that the specifically enumerated activities were preceded by 
the words "among other things” in the report and that the listing of 
statutes at the end of the report was stated to be only "substantially com
plete.”'5 Whereas the Comptroller General cited two statements in the 
congressional debates which can be construed to support a restrictive in
terpretation of title II,'0 the Attorney General cited many statements in
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the House report and in the congressional debate that the act was to 
receive the broadest and most liberal interpretation possible.' ‘

Even if Public Law 85-804 does permit actions without regard to 
restrictions contained in appropriation statutes, its implementing order, 
Executive Order 10789,18 might impose such a requirement, and in fact 
states that the agencies are authorized to enter into, amend, or modify 
contracts "within the limits of the amounts appropriated and the con
tract authorization provided therefor.” Perhaps the contrary conclusion 
reached by the Attorney General opinion can be explained by noting that 
he was interpreting the Executive order77 78 79 implementing title II, which 
only restricted the exercise of the power to “within the amounts appro
priated.” The further restriction of "within the limits of . . . the contract 
authorization” was added later in the implementation of reactivated title 
II.80 While the simple requirement that the contract be within the 
amounts appropriated would not, the additional requirement that the 
contract be within the limits of the contract authorization does imply 
that any restrictions contained in an authorization for appropriations 
must be observed. It seems strange that the President would intend only 
the restrictions in authorization acts to be observed but not those con
tained in appropriation acts. It is likely that all that was intended is that 
the extraordinary contractual relief be within the amounts appropriated 
or authorized without regard to any other restrictions. However, the 
language chosen to convey this thought was most unfortunate.

77 40 OPS. ATT’y Gbn. at 229-30. The congressional intent is not as clear as the Attorney 
General portrays it. When Senator Taft offered an amendment to the bill which became title 
II exempting laws placing limitations upon profits, Senator Barkley stated that this was not 
necessary since the bill "refers to the making and the performance of the contract; it is more 
of a physical nature than a financial nature.” 87 CONG. REC. 9838 (1941). However, both 
he and Senator Van Nuys who sponsored the bill in the Senate accepted the amendment as 
clarifying rather than as an exception. Consequently, the congressional intent as to fiscal and 
financial statutes is at least ambiguous.

78 23 Fed. Reg. 8897 (1958).
79 Exec. Order No. 9001, 6 Fed. Reg. 6787 (1941).
89 Exec. Order No. 10210, 16 Fed. Reg. 1049 (1951).
87 H.R. REP. NO. 2232, 85th Cong., 2d Sess. 2 (1958).

This argument over semantics tends to obscure the purpose of extra
ordinary contractual relief. Public Law 85-804 was intended to assure 
uninterrupted performance of defense contracts through fair and expedi
tious treatment of procurement problems.81 It is a broad power designed 
to provide the flexibility required by the Government to deal with the 
variety of situations which will inevitably arise in a multibillion-dollar 
defense program and for which other statutory authority is inadequate. 
This purpose would be partially frustrated if extraordinary contractual 
relief were bound by the numerous restrictions that appear in present-day 
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appropriation and authorization acts. Obviously, statutes which prohibit 
the expenditure of funds for particular purposes relate to the "making, 
performance, amendment, or modification of contracts.” Nevertheless, 
because of the position taken by the Comptroller General, it continues 
to be necessary to analyze each statute to determine whether it may be 
disregarded as relating to contracts or must be observed as a limitation 
upon the expenditure of public moneys.

Contractual Adjustments

The most important form of relief under Public Law 85-804 is con
tractual adjustment, of which there are three types—amendments with
out consideration, corrections of mistakes, and formalizations of informal 
commitments. Each of these will be considered in detail.

AMENDMENTS WITHOUT CONSIDERATION

Essentiality

ASPR 17-204.2(a) provides:
Where an actual or threatened loss under a defense contract, however 
caused, will impair the productive ability of a contractor whose con
tinued performance on any defense contract or whose continued opera
tion as a source of supply is found to be essential to the national de
fense, the contract may be adjusted but only to the extent necessary to 
avoid such impairment to the contractor’s productive ability.82

8232 C.F.R. § 17.204-2(a) (1966).

The basis for relief granted by this regulation is commonly called "essen
tiality” and has the following elements: (1) a contractor essential to the 
national defense, (2) an actual or threatened loss under a defense con
tract, and (3) an impairment of the contractor’s productive ability. It is 
obvious from these requirements that essentiality is primarily of benefit 
to small businesses. Normally a large business can take a substantial 
loss on one defense contract and not have its productive ability impaired.

The regulation states that the contractor may be essential to the na
tional defense in either of two ways—in the performance of a particular 
contract or as a source of supply. He is essential in the performance of 
a particular contract if the item procured is urgently needed and the Gov
ernment cannot withstand the delay required to reprocure from another 
source. He is essential as a source of supply if he is the sole source of 
necessary defense items and no other firm can be expected to successfully 
enter the field and take his place in case of bankruptcy, or if he is one 
of several sources all of which are needed to produce items necessary for 
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the national defense. There is no difference in the standards of relief 
available from all four boards although the language of their governing 
regulations is not identical.83 84

83 The NASA regulations differ slightly from ASPR in that they only specify recovery 
when the contractor is essential as a source of supply. There is no mention of essentiality in 
the performance of a particular contract. NASAPR 17.103-2(a), 41 C.F.R. § 18-17.103-2(a) 
(1966). However, the NASA board has interpreted this provision to include both types of 
essentiality. Image Instruments, Inc., NASACAB, Aug. 12, 1965. The language on essen
tiality in the NASAPR is identical to that contained in the Department of Defense regulations 
under reactivated title II and those regulations were also interpreted to include essentiality in 
the performance of a particular contract. Dorset Foods, Ltd., ACAB No. 12, April 27, 1951.

84 Haywood Woolen Co., ACAB No. 20, March 12, 1951 (decided under reactivated title 
II).

85Astronetic Research, lac., NCAB, Dec. 24, 1964.
86 Radio Eng’r Prods., ACAB No. 1067, Dec. 30, 1965.
87 Edmonds & Sons Mach. & Tool, ACAB No. 1056, Oct. 30, 1963, at 8.
88 Republic Electronics Indus. Corp., AFCAB No. 158, July 19, 1963; East Coast Aviation 

Corp., ACAB No. 1042, June 28, 1962; Astronetic Research, Inc., NCAB, Dec. 24, 1964.
89 Servo Corp., AFCAB No. 161, Sept. 6, 1963.
90 Microphase Corp., ACAB No. 1047, Aug. 15, 1962.
97 NCAB, June 29, 1962.

To be essential, a contractor need not be indispensable81 but his fail
ure to perform must cause more than just an inconvenience to the procur
ing agency.85 A contractor is not essential merely because he is included 
in the Industrial Mobilization Plan86 or is located in a labor surplus area 
and provides a desirable reserve of skilled labor for defense contracts.8' 
If the Government has reserve stocks or if there are other sources of sup
ply adequate to meet the Government’s needs within the required time 
frame, essentiality is lacking.88 89 90 * This is also true where the contractor is 
a sole source but other companies are capable of entering the field and 
manufacturing the needed item on time.80 Although the regulations say 
the applicant must be essential on a “defense contract,” relief has been 
given to a contractor from a loss on an Army contract because of essen
tiality on a Navy “subcontract.”00

Although most of the essentiality decisions have been based on a 
finding that relief under Public Law 85-804 would be cheaper than re
procurement, as well as faster in acquiring urgently needed supplies, a 
contract adjustment board probably would not grant relief if the element 
of urgency were missing and the cost element stood alone. However, 
the boards have not been clear on this point.

In 'Freedman & Freedman & Co.?1 the Navy board granted relief to 
a contractor in a decision which contained no mention of urgency. In 
fact, the contractor had made arrangements with another firm to com
plete the contract as a subcontractor, which shows that there was another 
source which could have been used directly by the Navy with no greater 
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delay than the prime contractor would incur in contracting with that 
source. The decision puts great emphasis upon the fact that an amend
ment without consideration would save the increased costs of reprocure
ment as well as insure the recovery of progress payments made to the 
contractor.

In Ortronix, Inc.?~ the Army board flatly stated that monetary sav
ings alone, although substantial, was insufficient ground for relief under 
essentiality. However, the forcefulness of this statement was somewhat 
diluted when the board granted relief after a rehearing.* 93 While stating 
that this was an unusual case not falling within any of the examples of 
contractual adjustment listed in ASPR, the board -did base its decision 
partially upon the fact that relief would save the Government time and 
money as well as preserve an important source of supply in the future, 
although the opinion stated that these were not enough to constitute 
essentiality.

02 ACAB No. 1059, May 12, 1964.
93 Ortronix, Inc., ACAB No. 1059, Sept. 1,1964 (1st Supp. Mem. of Dec.).
9< ACAB No. 1033, July 6, 1961.
93 Transval Electronics Corp., ACAB No. 1033, Sept. 7, 1961 (Supp. Mem. of Dec.).

In another Army case, Transval Electronics Corp.?*  the board granted 
relief stating that it would prevent the costs and delays of reprocurement, 
but the head of the procuring activity was quoted as saying that the con
tractor would be essential as long as the added cost of performance did 
not exceed one million dollars. This application of a monetary ceiling 
upon the finding of essentiality is a strong indication that savings to the 
Government was the prime motive for the amendment without consid
eration. The fact that the board in a rehearing on the same case refused 
to waive a condition, imposed by its first decision, that the contractor 
obtain a performance bond covering the entire contract cost, even though 
he showed that it was impossible to comply with this condition,90 further 
indicates that the Army board was more concerned with protecting the 
Government’s financial investment than in obtaining urgently needed 
items.

These three cases demonstrate that, at times, savings to the Govern
ment might alone be grounds for relief whether it is based on essentiality 
or not. It should be understood, however, that these cases are excep
tions and that in the great majority of cases urgency is needed before a 
contractor can be found to be essential.

The second requirement for essentiality is that a loss be incurred on 
a defense contract, without regard to the fault of the contractor. The 
loss or threatened loss need not result from the contract which is con
sidered essential but may be incurred on any past or present defense con
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tract.96 Furthermore, if the loss-contract and the essential-contract are 
not the same, the contractual adjustment may be made to either contract. 
Although there is no case on point, there is no reason why a third con
tract, which is neither the loss- nor the essential-contract, cannot be 
amended to grant relief. Finally, the defense contract which incurred 
the loss need not have been awarded by the agency or department to 
which the contractor is essential.97 Although it must be a defense con
tract, it need not be awarded by a military department but can be awarded 
by any government agency. The NASA regulations on this point, 
merely requiring that the loss be incurred on a government contract,* 87 88 89 
are broader than those contained in ASPR.

06 Trad Electronics Corp., AFCAB No. 92 & NCAB, Feb. 6, 1959 (joint opinion).
87 Parsons Corp., AFCAB No. 177, Aug. 2, 1965.
88NASAPR 17.103-2(a), 41 C.F.R. § 18-17.103-2(a) (1966).
89 Kanarr Corp., ACAB No. 1066, June 17, 1965. Perhaps a contractor who is essential 

to the national defense can obtain relief although all of his losses were suffered on commer
cial contracts. ASPR 17-204.1, 32 C.F.R. § 17.204-1 (1966), states that the types of relief 
described in the regulations are only examples and that relief may be granted in other cases 
where the circumstances warrant. It is not likely that the Government will stand by and let 
an essential contractor go bankrupt merely because he has suffered no loss on a government 
contract

180 Midland Mfg. Co., ACAB No. 51, April 2, 1952 (decided under reactivated title II).
101 University of Pa., ACAB No. 99, April 17, 1953 (decided under reactivated title II).
102 Relief has been denied to a subsidiary company because the combined resources of the 

subsidiary and the parent showed no impairment. Evans Reamer & Mach. Co., ACAB No. 
218, June 19, 1957 (decided under reactivated title II); see Anton Electronic Labs., Inc., ACAB 
No. 1002, June 15, 1959. In Toyad Corp., ACAB No. 46, March 25, 1952 (decided under 
reactivated title II), the board found no impairment after considering the combined resources 
of the applicant subcontractor and the prime contractor when both companies had interlocking 
directorates.

The final requirement for essentiality is that the loss on a defense 
contract must have impaired the contractor’s productive ability, but it 
need not be the sole cause of the impairment. The Army board granted 
relief to a contractor whose performance on a particular contract was 
essential although losses on his commercial business had contributed to 
his impairment.99 The contractor is impaired if his financial status pre
vents him from completing a particular contract although he is not in 
danger of bankruptcy.100 A contractor who is essential as a future source 
of supply is impaired if the losses force him out of business or reduce his 
productive capacity even though he is able to complete his current con
tracts.101 In determining whether a contractor’s productive ability is 
impaired, all possible sources of finances are considered,102 and the essen
tiality adjustment given will be only enough to eliminate the impairment. 
If the performance of the particular contract is all that is essential, only 
an adjustment sufficient to enable contract completion will be made even 
though the contractor becomes bankrupt the day after completion. If 
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the contractor is essential as a source of supply, then the adjustment must 
be sufficient to keep him in business. Despite the presence of all ele
ments—loss, impairment, and essentiality—relief will not be granted if 
the contractor has disbanded his business and is unable to continue per
formance.103 104

103 Charles Payne & Associates, AFCAB No. 152, March 1, 1963.
104 ACAB No. 1070, Oct. 4, 1965.
!05 35 Decs. Comp. Gen. 328 (1955).
106 The regulations expressly allow one military department to consider essentiality to 

another military department. ASPR 17-208.6(c), 32 C.F.R. § 17.208-6(c) (1966). There 
are several cases where one service granted relief because the contractor was essential to an
other service. Parsons Corp., AFCAB No. 177, Aug. 2, 1965; General Atronics Corp., AFCAB 
No. 171 & ACAB, Dec. 24, 1964 (joint opinion); Microphase Corp., ACAB No. 1047, Aug. 
15, 1962.

There has been only one essentiality case where relief was granted 
without an express finding of impairment. In Anthony Co.™*  the con
tractor, after producing prototype forklift trucks which were urgently 
needed in Vietnam, refused to continue production without financial re
lief since continued performance would result in large losses which would 
impair his ability to obtain future business. The contractor turned down 
a contract adjustment offered by the contracting officer as being inade
quate. Although the contractor was obviously essential in the perform
ance of the forklift contract, he was not essential as a source of supply. 
Nevertheless, the board granted relief even though there was no indica
tion that the contractor was not financially capable of completing the 
essential contract. It would appear that the board stretched a point in 
order to obtain the urgently needed trucks.

What if the agency which is asked to grant relief under Public Law 
85-804 is not the agency to which the contractor is essential? In a deci
sion interpreting reactivated title II, the Comptroller General said that 
only the agency to which the contractor is essential may grant relief.105 
He stated that the Atomic Energy Commission could not amend its con
tracts without consideration when the applicant was essential to the 
Navy, the Army, and the Air Force. Since appropriated funds can be 
applied only to the objects for which they are appropriated, the Comp
troller General thought that extraordinary contractual relief had to be 
paid out of the appropriations of the agencies to which the contractor 
was essential, and that the latter were in the best position to determine 
the extent of relief necessary to avoid impairment of the contractor’s pro
ductive ability. This decision, however, does not prevent one military 
service from granting relief to a contractor who is essential to another 
military service.106 Since all three of the armed services are parts of the
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Department of Defense, they belong to only one agency or department 
for the purposes of Public Law 85-804.

Despite the Comptroller General’s decision, the NASA regulations 
state that the NASA board will take appropriate action even though the 
applicant is essential to another department or agency.10’ There is also 
some doubt whether the Army and the Navy boards will abide by the 
Comptroller General’s ruling. Although relief was denied because of 
findings that the contractor was not essential, both boards have decided 
cases where NASA was asked whether the applicant was essential to any 
of its contracts.107 108 Because of this conflict between the Comptroller 
General and the administrative agencies, it is best for the contractor to 
file his request with the agency to which he is essential even when his 
loss contracts are with another agency.

107NASAPR 17.110(b), 41 C.F.R. § 18-17.110(b) (1966). The NASACAB has not de
cided any cases involving such a situation.

108Ortronix, Inc., ACAB No. 1059, May 12, 1964; Astronetic Research, Inc., NCAB, 
Dec. 24, 1964.

109NASAPR 17.110(c), 41 C.F.R. § 18-17.110(c) (1966). ASPR has a similar provi
sion with respect to procurement by one military department for and with the funds of another 
military department. ASPR 17-208.6(b), 32 C.F.R. § 17.208-6(b) (1966). There is no pro
vision in ASPR or the Federal Procurement Regulations concerning cases involving funds of 
other agencies. However, both regulations state that liaison should be maintained with other 
interested departments or agencies and joint action taken if proper under the circumstances. 
ASPR 17-208.6(a), 32 C.F.R. § 17.208-6(a) (1966); 41 C.F.R. § 17.208-2 (1966) (FPR).

110 Parsons Corp., AFCAB No. 177, Aug. 2, 1965.
111 Parsons Corp., AFCAB No. 176, June 16,1965 (Supp. Mem. of Dec.).
112 Microphase Corp., ACAB No. 1047, Aug. 15, 1962.
113 Trad Electronics Corp., AFCAB No. 92 & NCAB, Feb. 6, 1959 (joint opinion). Two 

There is probably no conflict with the Comptroller General’s deci
sion where the contracting agency merely procures for another agency 
using the latter’s funds. The NASA regulations state that NASA, as a 
procuring agency, will not grant relief, whether for essentiality or some 
other reason, until advice is requested and received from the other agency 
and funds are made available.109 No doubt other departments and agen
cies in the same situation would follow a similar procedure. Since the 
decision will be coordinated with the other agency and since that agency’s 
appropriated funds will be used to cover the relief granted, the objec
tions raised by the Comptroller General would not seem to be applicable.

Relief based upon essentiality most commonly takes the form of an 
increase in contract price but relief can also be in the form of waiver of 
repayment of progress payments,110 acceleration of progress payments,111 
termination of the loss-contract without cost where the contractor is es
sential on another contract,112 113 or extension of the delivery date of non- 
essential contracts to allow concentration of effort on the essential 11 q contracts.
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Because contract performance is urgent and the contractor is usually 
on the verge of insolvency, contract adjustment boards impose many 
safeguards on the grant of relief in essentiality cases. Normally the funds 
granted by the amendment are placed in a separate account requiring 
the counter-signature of the contracting officer before they can be with
drawn. Access to the contractor’s books and records to justify with
drawals from the separate account is a common requirement. A general 
release from all claims arising out of the contract is usually demanded.114 
Any funds left in the separate account after contract completion revert 
to the Government. In one case, the decision conditioned relief upon 
the contracting officer’s being able to set the contractor’s production 
schedule.11'’ Another required an automatic reduction in the contract price 
upon failure to complete performance.116 Still another required the con
tractor to provide a performance bond.117 Most decisions permit the 
contracting officer to impose any additional safeguards which he thinks 
are necessary. Unlike the Navy and Air Force boards, ACAB decisions 
seldom impose detailed restrictions, leaving such restrictions to the con
tracting officer’s discretion.

recent cases have granted relief based on essentiality in the form of deletion of liquidated- 
damages clauses and remission of accrued liquidated damages. Memcor, Inc., ACAB No. 
1080, Sept. 12, 1966; Memcor, Inc., NCAB, Jan. 4, 1967.

114 Central Technology, Inc., AFCAB No. 190, Oct. 14, 1966; Belock Instrument Corp., 
ACAB No. 1049 & NCAB, Aug. 17, 1962 (joint opinion). In one case the Army board re
quired an offset of any recovery under the "changes” clause of the contract instead of a re
lease. Action Mfg. Co., ACAB No. 1061, Nov. 6, 1964 (1st Supp. Mem. of Dec.). The Army 
and Navy boards normally require releases only of current and past claims. On the other 
hand, the Air Force board also requires a release of future claims although, in one case, the 
decision promised relief under Public Law 85-804 if the future claims exceeded the relief 
granted. Parsons Corp., AFCAB No. 172, Feb. 24, 1965.

115 Trad Electronics Corp., AFCAB No. 92 & NCAB, Feb. 6, 1959 (joint opinion).
116 General Communication Co., NCAB, Aug. 11, 1961.
117Transval Electronics Corp., ACAB No. 1033, Sept. 7, 1961 (Supp. Mem. of Dec.).

Government Actions

The second example of amendment without consideration occurs 
where the Government in some way interferes with contract perform
ance.

Where a contractor suffers a loss (not merely a diminution of an
ticipated profits) on a defense contract as a result of Government action, 
the character of the Government action will generally determine whether 
any adjustment in the contract will be made and its extent. Where the 
Government action is directed primarily at the contractor and is taken by 
the Government in its capacity as the other contracting parry, the con
tract may be adjusted if fairness so requires; thus, where such Govern
ment action, although not creating any liability on its part, increases 
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the cost of performance, considerations of fairness may make appropri
ate some adjustment in the contract.118

iis ASPR 17-204.2(b), 32 C.F.R. § 17.204-2(b) (1966).
119 ASPR Comm. Minutes No. 75, Oct. 25, 1961.
120 ASPR 17-204.1, 32 C.F.R. § 17.204-1 (1966).
121 Tae Sung Enterprise Co., ACAB No. 1027, Feb. 28, 1961. However, the Army board 

under reactivated title II held to the contrary. G. W. Galloway Co., ACAB No. 212, April 
11, 1957; Burgess Battery Co., ACAB No. 200, May 31, 1956; Santa Fe Elec. Laundry Co., 

There are two types of government action covered in this regulation 
—action as a sovereign and action as a party to the contract. The first 
sentence is broad enough to cover any act of the Government, contrac
tual and sovereign. The second sentence is solely concerned with the 
Government’s contractual acts and gives more detailed guidelines for the 
grant of relief. Since the second sentence covers contractual acts, it can 
be argued that the first sentence is limited to sovereign acts despite its 
broad language. This could be an important distinction in determining 
the amount of recovery. Adoption of this interpretation would limit 
the contractor to recovery of contract losses caused by a sovereign act and 
would not allow recovery for loss of anticipated profits. On the other 
hand, in the case of a contractual act, the contractor need only show that 
the act increased his cost of performance and that fairness requires an 
adjustment. In the latter case there would be no requirement that the 
contractor even suffer a loss to be eligible for relief.

When asked to clarify this regulation, the ASPR Committee, which 
is responsible for amending and modifying ASPR, refused to change the 
language and stated that the regulation does not require a loss as a con
dition precedent to relief based upon action by the Government in ei
ther its contractual or sovereign capacity.119 This conclusion is probably 
based upon the fact that the contract adjustment boards are not precluded 
from considering cases which do not fall within the examples of amend
ments without consideration listed in ASPR.120 Thus, the ASPR Com
mittee, without stating which interpretation of the two examples of 
government action is correct, merely noted that relief could be granted 
although there was no loss. Since the boards seldom grant relief outside 
of the examples, the important question of whether the example requires 
a loss on a contract caused by the contractual acts of the Government re
mains unanswered, and adjustment boards continue to make conflicting 
interpretations.

The Army board has taken the position that an overall loss on a con
tract is not needed before relief may be granted. It has granted relief 
for cost increases caused by contractual action by the Government even 
though there was an overall profit on the contract121 and has even al
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lowed additional profit upon the increased costs of performance.122 The 
Air Force board takes the position that there will be no allowance of 
profit in government-action cases123 and has not granted relief to a con
tractor who has not suffered a loss on his contract.124 Although the Air 
Force has not revealed the rationale behind its policy, it is probably based 
upon the opinion that the requirement of the first sentence of the regu
lation that there be a loss and not a mere diminution of profits applies 
to both sovereign and contractual acts of the Government. The Navy 
and NASA boards have not taken a position on the issue. In the sole 
case where the Navy board granted relief from government contractual 
action a loss-contract was involved, but no opinion was given whether 
this was a sine qua non for relief.125 Likewise, the NASA board has 
granted relief in only one case, but the decision does not indicate whether 
a profit- or a loss-contract was involved.126

ACAB No. 143, Nov. 9, 1953; see Southwest Research Institute, ACAB No. 164, June 10, 
1954.

122 Bendix Corp., ACAB No. 1050, Sept. 11, 1962.
123 Memorandum to Deputy Chief of Staff, Systems and Logistics, Golden State Baking 

Co., AFCAB No. 138, July 25, 1962.
124 There is only one case where relief was granted on a profitable contract. Industrie 

Meccaniche Aeronautiche Meridionali "Aerfer,” S.P.A., AFCAB No. 128, Sept. 11, 1961. 
This was an exceptional case involving a foreign contractor and a contract provision stating 
that the profit would not be varied.

125 Boga Forge & Mach. Works, Inc., NCAB, April 1, 1965.
126 Ling Temco Vought, Inc., NASACAB, Aug. 3, 1965.
12‘ H.R. REP. No. 2232, 85th Cong., 2d Sess. 2 (1958).

Although the Air Force interpretation may have some merit on a 
literal reading of the regulations, it is submitted that the Army inter
pretation is in accord with the spirit of Public Law 85-804. The legis
lative history of the act indicates that its purpose was to "assure uninter
rupted performance on defense contracts through fair and expeditious 
Government treatment of procurement problems.”127 This purpose was 
to be accomplished by providing an administrative remedy for inequitable 
government action in order to encourage contractors to continue perform
ance. If the contractor is denied this administrative remedy merely be
cause he has realized an overall profit on his contract despite the fact that 
he was the victim of inequitable government action, the congressional 
purpose may be frustrated since he might prefer to cease performance 
rather than to carry on with a diminished profit. Furthermore, the regu
lation states relief will be granted for increased costs of performance if 
"considerations of fairness” make this appropriate. This overriding pur
pose should guide the interpretation of this regulation to avoid the arbi
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trary result that fairness requires relief for increased costs caused by the 
Government on loss-contracts but not on profitable contracts.

To date there has not been a single case where extraordinary con
tractual relief has been granted to a contractor because of a loss caused 
by a sovereign act. The regulations under reactivated title II stated that 
relief would generally not be granted for government action in its sov
ereign capacity except in “exceptional cases depending on the nature of 
the action, the circumstances, and the . . . effect on the contractor.”128 
Consequently, the ACAB has denied relief where the contractor’s loss 
was caused by a reduction in the price ceiling by the Office of Price Sta
bilization during the Korean War,129 by the allocation and priority system 
for strategic materials,130 by an increase in milk prices by the Department 
of Agriculture,131 and by an increase in labor costs when the Atomic En
ergy Commission opened a competing facility in the same labor mar
ket.132 Although the regulations under Public Law 85-804 do not con
tain an express statement that relief will generally not be granted because 
of sovereign acts, the contract adjustment boards have continued this 
policy.133 134 Presumably the philosophy behind the policy is that it is un
fair to reimburse government contractors for losses caused by the general 
and public acts of the Government when those not holding government 
contracts are not also compensated.

128 Part II, 2.a.(2)(b), "Regulation Governing the Exercise of Certain Authority Granted 
by Title II of the First War Powers Act, as Amended, and Executive Order 10210, issued 
Thereunder,” approved by the Deputy Secretary of Defense, Feb. 21, 1951.

129 Quaker Soap Co., ACAB No. 67, July 9, 1952 (decided under reactivated title II); 
Theobald Indus., ACAB No. 62, June 13, 1952 (decided under reactivated title II); Van Ider- 
stine Co., ACAB No. 57, May 22, 1952 (decided under reactivated title II).

139 Ferro Corp., ACAB No. 151, April 16, 1954 (decided under reactivated title II).
131 Terry Dairy Prods. Co., ACAB No. 211, July 31, 1956 (decided under reactivated title 

II).
132 Knox Metal Prods., Inc., ACAB No. 83, Nov. 26, 1952 (decided under reactivated 

title II).
133 Thus a contractor was denied relief for losses caused by the Business and Defense Ser

vices Administration’s direction that a subcontractor deliver items scheduled for delivery under 
his contract to another defense contractor with a higher priority rating. Underwood Corp., 
NCAB, Sept. 7, 1962. Relief was also denied for losses caused by an increase in minimum 
wages resulting from an amendment to the Fair Labor Standards Act. Floors, Inc., ACAB No. 
1043, May 25, 1962.

134 AFCAB No. 146, Nov. 30, 1962.

Nevertheless, there could be a case where other circumstances in 
addition to the sovereign act warrant relief. In Aerospace Servs. Corp.™*  
the contractor sought an amendment without consideration for additional 
costs attributable to government action in misinforming him on the ap
plicability of the Fair Labor Standards Act minimum-wage provisions. 
Before submitting his bid, the contractor obtained an opinion from the 
Department of Labor that certain of his employees were not covered by 
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the act. Subsequent to award, the Department of Labor changed its in
terpretation and ruled that the employees were covered. The application 
for relief was denied on the grounds that it was premature since the con
tractor had not increased his wage payments to conform with the new 
interpretation, and the Department of Labor had indicated that it would 
not force compliance. However, the Air Force board indicated relief 
would be forthcoming if the contractor was subsequently required to in
crease wages and could demonstrate reliance upon the erroneous Depart
ment of Labor opinion when he formulated his bid. In this case there 
was a sovereign act but the added circumstance of reliance on the erro
neous interpretation created enough equities that relief probably would 
have been granted if the contractor could have shown contract losses.135

135 Even though the application was based upon government action and the decision gives 
no indication that it was handled on any other basis, the transmittal letter sending a copy of 
the decision to the procuring command speaks of a “mistake,” which could be interpreted as 
a disposition based upon ASPR 17-204.3, 32 C.F.R. § 17.204-3 (1966), rather than upon an 
amendment without consideration.

136 The following illustrate the circumstances under which contract adjustment boards 
have found that considerations of fairness required relief. Canadian Nat’l Rys., AFCAB No. 
178, Aug. 25, 1965 (contract specified unreasonably short time for performance); Action Mfg. 
Co., AFCAB No. 162, Sept. 23, 1963 (ambiguous testing procedure too rigidly interpreted); 
Brookshire Dairy Prods. Co., AFCAB No. 163, Sept. 23, 1963 (actual requirements greatly in 
excess of government estimate); B. B. Saxon Co., AFCAB No. 156, May 16, 1963 (Govern
ment’s failure to disclose that its estimate was based upon maximum rather than average re
quirements); United States Guards Co., AFCAB No. 143, Nov. 29, 1962 (cost increased by 
unreasonable delay in granting security clearance); Industrie Meccaniche Aeronautiche Meridi- 
onali “Aerfer,” S.P.A., AFCAB No. 128, July 25, 1962 (government-furnished property not 
timely delivered); Ferris & Erskine, Architects, AFCAB No. 124, July 31, 1961 (voluminous 
reports required though not specified in contract); APEMCO, Inc., AFCAB No. 123, July 21, 
1961 (concurrent research by Government resulting in ninety-one specification changes); 
Cameo Constr. Co., AFCAB No. 122, July 17, 1961 (contracting officer indicated pipe de
viating from specifications would be accepted); NAFI Corp., AFCAB No. Ill, Feb. 15, 1961 
(specified tolerances impossible to achieve); Hess Auto Repair, AFCAB No. 108, Nov. 28, 
I960 (failure to provide price list in advance of bid); Perfection Steel Body Co., AFCAB No. 
106, Nov. 18, I960 (Government required work not stated in specifications and delayed ship
ping orders); Hycon Mfg. Co., AFCAB No. 94, July 1, 1959 (Government furnished property 
not meeting bid specifications); Bendix Corp., ACAB No. 1050, Sept. 11, 1962 (unreasonable 
delay in making construction sites available); Rootes, Ltd., ACAB No. 1034, March 19, 1962 
(Government misled contractor as to adjustments for rising labor costs); Arroball Corp., ACAB 
No. 1032, Dec. 14, 1961 (Supp. Mem. of Dec.) (Government delayed testing of sample cas
ings); ACF Indus., Inc., ACAB No. 1031, Dec. 5, 1961 (delay in approving facilities and pro
viding funds); Canadian Commercial Corp., ACAB No. 1022, Dec. 2, I960 (government- 
furnished property not timely delivered); Consolidated Vacuum Corp., ACAB No. 202, July 
12, 1956 (decided under reactivated title II) (contracting officer erroneously represented prod
uct successfully mass-produced before); Ling Temco Vought, Inc., NASACAB, Aug. 3, 1965

There are many cases where the contractor has obtained relief be
cause of acts by the Government in its contractual capacity. Adjustments 
will be made where the act increases the costs of performance and con
siderations of fairness make relief appropriate. This is so even though 
the act did not create any legal liability on the part of the Government,136
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although relief will not be granted for any part of the increased costs not 
caused by the Government.

In one unusual case the Government urged the contractor to con
tinue performance of a losing contract for urgently needed items, imply
ing that extraordinary contractual relief would be available to cover his 
losses. The Army board thought that this was government action en
titling the contractor to relief.137 Increased costs of performance were 
found because the contractor incurred losses he could have avoided by 
defaulting.

(contract amendments increased costs and delayed delivery); Boga Forge & Mach. Works, Inc., 
NCAB, April 1, 1965 (illegible and defective specifications).

137 Midwest Structural, Inc., ACAB No. 1058, April 23, 1964; accord, Masterfreeze Corp., 
ACAB No. 59, June 6, 1952 (decided under reactivated title II).

138ASPR 17-204.1, 32 C.F.R. § 17.204-1 (1966).
139 E.g., Oscar Bieshelt, AFCAB No. 166, Jan. 20, 1964 (subcontractor’s debt released 

and setoff life insurance policies turned over to destitute widow); Giancarlo Guidi, ACAB 
No. 1044, May 31, 1962 (volunteer recovered lost Army drone from sea); Goodwill Indus., 
ACAB No. 159, June 8, 1954 (decided under reactivated title II) (charitable organization re
lieved from too low a bid); Hearings on H.R. 12896 Before Subcommittee No. 4 of the House 
Committee on the Judiciary, 85th Cong., 2d Sess. 53-54 (1958) (supplier damaged by a flood 
given assistance so that he could perform contract).

In Ampex Corp., NASACAB, May 5, 1965, a contractor was reimbursed on a quantum 
meruit theory when he performed services for the benefit of the Government with a good
faith expectation of payment. Although there was reliance upon the apparent authority of 
the government agent who ordered the services, relief was not available under the informal 
commitment theory since the board could not find the normal procurement procedures im
practicable.

A series of cases have excused payment by purchasers of garbage from military installa
tions who were faced with large losses caused by forced sale of their hog herds and by a new 
state law that garbage be cooked before being fed to hogs. E.g., Hoover & Lewis Livestock 
Co., ACAB No. Ill, May 14, 1953 (decided under reactivated title II); Strange & Griffith, 
ACAB No. 112, Jan. 18, 1953 (decided under reactivated title II). A similar case decided 
by the Air Force board rescinded the contract of sale on the basis of a mistake rather than on 
the basis of an amendment without consideration. Frank P. Williamson, AFCAB No. 118, 
June 14, 1961.

Finally, there are several cases where the contractor was not essential but relief was granted 
because the contract loss was not his fault and he was an important source of supply for the 
future. University of Pa., ACAB No. 99, April 27, 1953 (decided under reactivated title II); 

Other Cases

The Department of Defense regulation states that the types of cases 
listed under amendments without consideration, mistakes, and informal 
commitment in the regulations—contractual adjustment cases—are ex
amples and are not intended to exclude other cases where the contract 
adjustment boards determine that the circumstances warrant action.138 
Consequently, there can be amendments without consideration which do 
not fall within the listed examples of essentiality or government action, 
but the cases allowing them are relatively few and have involved situa
tions where equitable considerations strongly favored the applicant.139
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Although the regulations speak of amendments without considera
tion, the Army case concerning the volunteer, Giancarlo Guidi™0 of ne
cessity involved a new contract without consideration and not an amend
ment of an existing contract. This created no problems since Public Law 
85-804 authorizes the agencies "to enter into contracts” as well as to 
amend or modify them.140 141 Although the Army board at first took the 
position that the power to enter into contracts other than to formalize 
informal commitments had not been delegated to it by the Secretary of 
the Army,142 both the Air Force and the Army boards have since author
ized new contracts in order to grant relief based upon government ac
tion.143 The vehicle of a new contract was necessary in most of these 
cases since the contract involving the government action had been com
pleted and final payment made.144

see Research Institute of Temple Univ., ACAB No. 95, Feb. 24, 1953 (decided under reacti
vated title II); Stearns Mill, Inc., ACAB No. 66, July 14, 1952 (decided under reactivated 
title II).

In Ortronix, Inc., ACAB No. 1059, Sept. 1, 1964 (1st Supp. Mem. of Dec.), relief was 
granted although a large portion of the contractor’s loss was his fault. The board stated that, 
in addition to being important future source of supply, Ortronix was a small company with a 
very large contract; this was its first venture into a new field; the performance specifications 
were rigidly (though not unreasonably) enforced; and costs to the Government in reprocure
ment would greatly exceed cost of relief.

140 ACAB No. 1044, May 31, 1962.
1« 72 Stat. 972 (1958), 50 U.S.C. § 1431 (1964).
142 See Republic of Tur., ACAB No. 1017, Dec. 6, I960.
143 Page Airway, Inc., AFCAB No. 173, March 17, 1965; Gunnar Labs., Inc., ACAB No. 

1073, Dec. 29, 1965; Wilkinson Mfg. Co., ACAB No. 1064A, Oct. 20, 1965 (Supp. Mem. 
of Dec.); Associated Icelandic Contractors, ACAB No. 1036, Dec. 14, 1961.

144 ASPR 17-205.1(c)(i), 32 C.F.R. § 17.205-l(c)(l) (1966), prohibits amendments of 
contracts after all obligations thereunder have been discharged. Although there is no case on 
point, there is no reason why a new contract cannot be entered into on the basis of essentiality 
when there are no current contracts with a contractor who is essential as a source of supply.

145 Edmonds & Sons Mach. & Tool, Inc., ACAB No. 1056, Oct. 30, 1963, at 10; Hearings
on H.R. 12894 Before Subcommittee No. 4 of the House Committee on the Judiciary 85th
Cong., 2d Sess. 5,44, 53 (1958).

148 Commercial Eng’r & Mfg. Co., AFCAB No. 131, Feb. 8, 1962; Edmonds & Sons Mach. 
& Tool, supra note 145; Astronetic Research, Inc., NCAB, Dec. 24, 1964.

It is often stated that mere financial hardship to the contractor is not 
sufficient ground for an amendment without consideration.145 As can 
be gleaned from the decisions discussed above, this statement is not com
pletely true. Nevertheless, there are many cases where relief was denied 
to a nonessential contractor although his losses had brought him to the 
verge of bankruptcy.146 * 148 In fact relief was denied so many times under 
reactivated title II to small businesses, which had suffered extreme finan
cial hardship on their fixed-price contracts because of inflation during 
the Korean War, that the Senate Small Business Committee issued a re
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port which was highly critical of the administration of the law.11' Yet 
attempts to amend reactivated title II to permit such relief failed.118 
Consequently, the nonessential contractor should be forewarned that re
lief under Public Law 85-804 on the grounds of financial hardship is not 
available except under the most unusual circumstances.

147 S. REP. No. 1459, 82d Cong., 2d Sess. (1952).
ns H.R. 307, 84th Cong., 1st Sess. (1955); S. 1175, H.R. 3715, 83d Cong., 1st Sess. 

(1953).
149ASPR 17-204.3, 32 C.F.R. § 17.204-3 (1966).
150 It should be remembered that the heads of procuring activities have power to grant re

lief within the listed examples as long as the relief does not exceed $50,000 and that an HPA 
has a $500 ceiling if notice of the mistake was not given to the contracting officer before con
tract completion or termination, restrictions which do not apply to the contract adjustment 
boards. See discussion in text accompanying notes 49-57 supra.

151 The following cases are instances of such reformation. Martin-Marietta Corp., AFCAB 
No. 186, March 30, 1966 (equitable adjustment for partial termination was incorrect amount); 
Douglas Aircraft Co., AFCAB No. 174, May 10, 1965 (change order mistakenly included on 
list of changes adjusted); Reflectone Electronics, Inc., AFCAB No. 159, July 22, 1963 (failure 
to delete contract clause); Radio Corp, of America, AFCAB No. 147, Dec. 13, 1962 (mistaken 
inclusion of accepted items in reduction of price after partial termination); Hupp Corp., 
AFCAB No. 137, May 3, 1962 (contract modification stated erroneous date for recovery of 
overhead costs); Robert W. Hunt Co., AFCAB No. 112, March 13, 1961 (effective and ter
mination dates not stated in contract); Boeing Co., ACAB No. 1074, March 15, 1966 (labor 
rates erroneously applied to renewed contract); Hycon Mfg. Co., ACAB No. 1057, Oct. 18, 
1963 (failure to provide increase in price on modification of contract); York Corp., ACAB 
No. 1009, Feb. 29, I960 (liquidated damages clause applied to items it did not cover); United 

MISTAKE

The second type of contractual adjustment available under Public 
Law 85-804 is correction of mistakes, as contained in the regulations:

a contract may be amended or modified to correct or mitigate the ef
fect of a mistake, including the following examples:

(i) a mistake or ambiguity which consists of the failure to ex
press or to express clearly in a written contract the agree
ment as both parties understood it;

(ii) a mistake on the part of the contractor which is so obvious 
that it was or should have been apparent to the contracting 
officer; and

(iii) a mutual mistake as to a material fact.147 * 149

These examples are familiar to every student of contract law—failure to 
express the intent of the parties, obvious unilateral mistake, and mutual 
mistake. The rules followed by the contract adjustment boards in con
sidering these examples are the same as those followed by the Court of 
Claims, the federal district courts, and the Comptroller General.1"0

Failure To Express Parties’ Intent

The boards have the power to reform contracts to conform with the 
actual intention of the parties,151 but it is not every case where the con-
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tract adjustment boards will reform such contracts. If the mistake has not 
created an immediate danger of increasing costs or decreasing profits of 
the contractor, his request will be dismissed as premature on the theory 
that relief will not facilitate the national defense unless the contractor is 
adversely affected by the mistake.152

Aircraft Corp., NCAB, Feb. 25, 1965 (release failed to express intent of parties); United Air
craft Corp., NCAB, June 22, 1964 (contract clause erroneously included); Avondale Ship
yards, Inc., NCAB, Aug. 15, 1962 (contract contained incorrect formula for progress pay
ments); Southern Shipbuilding Corp., NCAB, Feb. 19, 1962 (contract clause in error as to 
furnishing of equipment).

152 Western Union Tel. Co., AFCAB No. 126, Aug. 3, 1961. Reformation is not the 
only relief available. In B. F. Goodrich Co., AFCAB No. 140, July 31, 1962, a contractor 
who had already performed in accordance with an incorrect contract was given a price increase 
to cover the increased cost of performance.

153 17 decs. Comp. Gen. 536 (1937).
154 Book Constr. Co., AFCAB No. 102, April 4, I960.
155 Otis Andrew Co., ACAB No. 1068, June 21, 1965.
156 Philco Corp., ACAB No. 1005, April 19, I960. Other cases involving disparity of 

bids are: C 8c M Associates, AFCAB No. 175, June 2, 1965 (63%); Servo Corp., AFCAB 
No. 161, Sept. 6, 1963 (58%); T. W. Frierson, Inc., AFCAB No. 101, Feb. 1, I960 (24%); 
Unit Rig & Equip. Co., ACAB No. 1045, Aug. 3, 1962 (17%); Singer Bridgeport, ACAB No. 
1040, May 25, 1962 (48%); Meyers Corrugated Box Co., ACAB No. 1035, Feb. 21, 1962 
(30-34%); Blaw-Knox Co., ACAB No. 1019, Oct. 6, I960 (23%); Wolverine Tube Div. of 
Calumet & Hecla, Inc., NCAB, May 23, 1966 (44%).

Obvious Unilateral Mistake by Contractor

When one party to a contract has actual or constructive knowledge 
of a mistake in the bid or offer of the other party, it is unjust to hold the 
latter to the agreement, and acceptance of an offer under such circum
stances does not create a binding contract.153 154 The contract adjustment 
boards follow this principle in their application of Public Law 85-804. 
Thus, relief was granted where the contracting officer had actual knowl
edge of a mistake in a bid and the contract was awarded without permit
ting correction.104 Of course, in most situations the contracting officer 
does not have actual knowledge of a mistake in the bid, which forces 
the contractor to show that his mistake was so obvious that the contract
ing officer should have known of the error. In applying this construc
tive-notice theory, the boards rely heavily upon principles enunciated by 
the Comptroller General when exercising his power to correct mistakes.

Constructive notice can be shown in several ways. If there is a great 
disparity between the low bid and the next lowest bid, the contracting 
officer should suspect an error and seek verification from the low bidder 
before award; relief has been granted where the disparity of bids has 
been as high as 64 per cent155 156 and as low as 15 per cent.106 Construc
tive notice has also been found where there was a large price disparity 
between the bids on one item in the contract even though the total bid 
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prices were not too far apart.15' In one case, relief was granted even 
though there was only a 9 per cent difference between the lowest two 
bids when there was a 59 per cent difference from the second to the third 
lowest bid.loS Another warning sign sufficient to put the contracting 
officer on notice of error is the grouping of bids. If all of the other bids 
are grouped within a narrow price range, the boards have granted relief 
when the low bid was considerably outside of this range.157 158 159 A large 
disparity between the low bid and the government estimate of contract 
price is another indicator.160 Constructive notice has been found even 
where there was no large disparity, when the bid was based upon a gov
ernment estimate which was erroneous and there would have been such 
a disparity if the correct estimate had been used.161 However, other fac
tors have prevented a substantial variation between the bid and the gov
ernment estimate from constituting constructive notice, for example, 
where the second low bid was close to that of the lowest bidder162 or 
where there were twenty bids below the estimate.163

157 Joseph T. Ryerson & Son, Inc., AFCAB No. 103, July 5, I960.
158 Amphenol Electronics Corp., AFCAB No. 100, Jan. 4, I960.
159 T. W. Frierson, Inc., AFCAB No. 101, Feb. 1, I960; Philco Corp., ACAB No. 1005, 

April 19, I960.
160 Madden Co., AFCAB No. 127, Aug. 30, 1961 (50%); Blaw-Knox Co., ACAB No. 

1019, Oct. 6, 1960 (25%).
161 Otis Andrew Co., ACAB No. 1068, June 21, 1965; Hy-Cal Eng’r, NASACAB, Jan. 27, 

1966.
162 Aid Corp., AFCAB No. 97, Nov. 9, 1959; Blaw-Knox Co., ACAB No. 1025, Feb. 23, 

1961.
163 United Steel Fabricators, Inc., ACAB No. 1011, April 21, I960.
161 Fred Schwartz, NCAB, Dec. 18, 1959.
165 Esso Export Corp., NCAB, Dec. 18, 1959.
i66jayval Co., AFCAB No. 117, April 28, 1961 (telegram clearly indicated acceptance of 

bid did not include all items); Stark Van Lines, ACAB No. 1021, Feb. 1, 1961 (bid quoted 
lower price for more expensive than for cheaper method); Philco Corp., ACAB No. 1005, 
April 19, I960 (mechanical mistake in addition).

16" Wolverine Tube Div. of Calumet & Hecla, Inc., NCAB, May 23, 1966.

Substantial variation from the market price is another standard used 
to determine whether there is an obvious unilateral mistake. Relief has, 
for example, been granted where a bid on the sale of government surplus 
property exceeded the market price by six times164 165 and where a bid stated 
a one-dollar charge for oil storage when the bidder intended 12,240 
dollars.160 Constructive knowledge has likewise been found in cases in
volving mistakes apparent on the face of the bid or supporting docu
ments,166 * a great variance between the low bid and previous bids by the 
same contractor,16' much higher costs for recent government procure-
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ments of the same item,168 and costs of an experienced producer exceed
ing the low bid.169

168 C & M Associates, AFCAB No. 175, June 2, 1965.
109 Unit Rig & Equip. Co., ACAB No. 1045, Aug. 3, 1962.
170 Aid Corp., AFCAB No. 97, Nov. 9, 1959; Meyers Corrugated Box Co., ACAB No. 

1035, Feb. 21, 1962; Blaw-Knox Co., ACAB No. 1025, Feb. 23, 1961; Consolidated Airborne 
Sys., Inc., NCAB, March 25, I960.

171 Joseph T. Ryerson & Son, AFCAB No. 103, July 5, 1960; Unit Rig & Equip. Co., 
ACAB No. 1045, Aug. 3, 1962.

172 C & M Associates, AFCAB No. 175, June 2, 1965.
173 General Communications Co., NCAB, Sept. 15, 1959-
174 Book Constr. Co., AFCAB No. 102, April 4, I960; Blaw-Knox Co., ACAB No. 1019, 

Oct. 6, I960; J. A. Cunningham Equip., Inc., NCAB, Dec. 18, 1959.
175 Amphenol Electronics Corp., AFCAB No. 100, Jan. 4, I960.
176 The policy behind this rule is that the United States should not pay more to correct a 

contractor’s mistake than it would have paid had his bid not been submitted. According to 
the Comptroller General, this limitation is imposed by 10 U.S.C. § 2305(b) (1964), which re
quires that the award be given to the lowest responsible bidder. 37 Decs. Comp. Gen 686 
(1958).

When a contracting officer suspects a mistake in a bid, he has an obli
gation to seek verification by the bidder. Normally, if the bid is verified, 
the contracting officer may award the contract and the contractor will 
not be permitted afterwards to obtain extraordinary contractual relief on 
the basis of an obvious unilateral mistake.170 However, verification is 
no bar where the contracting officer fails to state all of his reasons for 
believing a bid is in error.171 172 173 174 175 176 Sometimes even verification based upon 
full information from the contracting officer is not sufficient justifica
tion for award to the low bidder. In one case, three bid verifications 
were held insufficient to remove the contracting officer’s suspicion of 
error where the low bid was 63 per cent below the next bid, 61 per cent 
lower than recent Air Force procurements of the same item, and 66 per 
cent below the government estimate.1'2 Before a mistake will be cor
rected, the contractor must present clear and convincing evidence of the 
mistake, the amount of the bid in absence of the mistake, and the actual 
or constructive knowledge of the Government. Any substantial doubts 
will be resolved against the contractor.1'3

The contract adjustment boards follow the practice of the Comp
troller General in generally not correcting mistakes in contracts to ex
ceed the next lowest bid1'4 unless that bid is also mistaken, in which case 
the mistake may be corrected up to the amount of the next lowest correct 
bid of a responsible bidder.1'5 Whether the rule of the Comptroller 
General is based upon policy or law,1'6 it is clear that the contract adjust
ment boards are not required to follow it, since Public Law 85-804 per
mits amendments without regard to laws relating to the making, modifi
cation, or amendment of contracts. However, the hearings on Public 
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Law 85-804 indicate that there is a strong government policy in favor 
of placing such a limitation upon relief.1"

177 Hearings on H.R. 12894 Before Subcommittee No. 4 of the House Committee on the 
Judiciary, 85th Cong., 2d Sess. 17-18, 49 (1958).

778 31 Decs. Comp. Gen. 384 (1952).
i7» 17 Decs. Comp. Gen. 452 (1937).
180 There is an exception to this rule when the contracting officer assures the bidder or 

contractor that the error will be corrected despite performance. 38 DECS. COMP. Gen. 678 
(1959). The ACAB has also granted relief in such a situation. D. J. Murray Mfg. Co., ACAB 
No. 1041, April 27, 1962; Blaw-Knox Co., ACAB No. 1019, Oct. 6, I960.

181 C & M Associates, AFCAB No. 175, June 2, 1965; Book Constr. Co., AFCAB No. 102, 
April 4, I960; T. W. Frierson, Inc., AFCAB No. 101, Feb. 1, I960; Unit Rig & Equip. Co., 
ACAB No. 1045, Aug. 3, 1962.

182 17 Decs. Comp. Gen. 575 (1938).
183 Stark Van Lines, Inc., ACAB No. 1021, Feb. 1, 1961.
184 Book Constr. Co., AFCAB No. 102, April 4, I960.

Although the contract adjustment boards generally grant relief on 
the same grounds as the Comptroller General, there are two areas of dif
ference. The Comptroller General normally denies correction when, 
after discovery of the mistake, the bidder signs the contract1'8 or the con
tractor continues performance,1'9 on the theory that such action waives 
the contractor’s right to a correction.18(1 The contract adjustment boards, 
however, have consistently granted relief in such cases.1'’1

The second area of difference concerns the type of mistakes to be cor
rected. The Comptroller General permits correction of mechanical and 
clerical errors of the contractor and his suppliers but does not allow 
corrections where the bid was the one actually intended even though it 
was based upon some mistake not clerical in nature. Consequently, 
when a bidder failed to include in his bid the cost of thread to be used 
in uniform trousers for the Army because he erroneously thought that 
the Government would furnish the thread, the Comptroller General 
denied correction.182 Similarly, mistakes based upon misreading of the 
specifications or a mistake in judgment are not corrected by the Comp
troller despite actual or constructive knowledge before award. The con
tract adjustment boards, however, do grant relief from such mistakes. 
Thus, a contractor who based his bid for a packing and crating contract 
upon the mistaken opinion that the Government would furnish the pack
ing boxes obtained a correction in his contract price.183 In another case, 
a correction was made where the contractor had based his bid upon the 
mistaken belief that the painters’ union would allow spray painting in
stead of brush painting.177 * * 180 181 182 183 184

Mutual Mistake of a Material Fact
It is hornbook law that a mistake of both parties to a contract con

cerning some fact which is essential to the agreement makes that contract
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voidable at the option of either party. The contract adjustment boards 
have the power to take corrective action in such cases. Where both the 
Government and the contractor grossly underestimate the magnitude of 
the work involved in a contract, the boards will increase the contract 
price185 * or convert a fixed-price contract to a cost-plus-fixed-fee con
tract.180 Relief has been denied, however, where the Government’s 
estimate was based upon information furnished by the contractor.187 
Likewise, a contractor who claimed mutual mistake over the amount of 
developmental work required was denied relief because he had accepted 
the contract with the knowledge that another company had been unable 
to perform a similar contract.188

185 Chicago Aerial Indus., Inc., NASACAB, April 29, 1963.
188 Hayes Int'l Corp., NASACAB, Nov. 18, 1965.
187 Servo Corp., AFCAB No. 161, Sept. 6, 1963.
188 Parsons Corp., AFCAB No. 172, Feb. 24, 1965.
788 Martin Co., NCAB, Nov. 19, 1962.
188 Aid Corp., AFCAB No. 97, Nov. 9, 1959.
787 Sparton Corp., AFCAB No. 180, Oct. 18, 1965.
788 Siltronic Co., ACAB No. 1030, Dec. 15, 1961.
783 Westinghouse Elec. Corp., AFCAB No. 109, Dec. 29, I960; Hughes Aircraft Co., 

ACAB No. 1029, Oct. 20, 1961; Avco Corp., NASACAB, March 23, 1966; Texas Instruments, 
Inc., NCAB, April 18, 1961.

784 Burl Johnson & Associates, AFCAB No. 120, July 6, 1961.
783 See note 138 supra and accompanying text.

Extraordinary contractual relief has been granted: Where the parties 
failed to include certain costs in the final price of a fixed-price redeter
minable contract because of the mistaken belief that the costs were reim
bursable under another contract;189 where both the Government and the 
contractor thought that the specifications were possible to perform;190 
where the contract specified temperature tests which the specified prod
ucts could not endure;191 and where both parties thought that the steel 
specified in the contract was available on the market.192 There is also a 
series of cases where independent research and development costs were 
permitted in reimbursable overhead expenses, despite a regulation to the 
contrary, when the negotiators for both sides intended such reimburse
ment without knowledge of the regulation.193 A contractor was denied 
reimbursement for state sales taxes, however, when the contract expressly 
placed the risk of state tax assessment upon the contractor.194

Other Cases of Mistake

As noted earlier,19'’ the contractual adjustment examples listed in 
the ASPR are not exhaustive. Several such "extra-example” cases have 
arisen under the category of mistakes.
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The Air Force board granted relief where a mistake by the Govern
ment contributed to the mistake of the contractor.191* In another case, 
the AFCAB corrected a unilateral mistake of the contractor where it was 
made in a good-faith attempt to prevent what the contractor erroneously 
thought was a double payment by the Government.19' The Air Force 
board has also corrected what it implied were mutual mistakes of ma
terial fact. In the first one the Government had accepted an overdelivery 
of parts and was unable to return it when the error was discovered.196 197 198 
In the second case, the AFCAB cancelled a contract to purchase garbage 
from the Government after the contractor’s herd of hogs had been wiped 
out by disease, stating that it was based upon the mistaken mutual as
sumption that the contractor would continue in the hog-raising busi
ness.199 These cases are not really mutual mistakes of a material fact 
since the first did not involve a mistake at the time the contract was 
signed and the second involved a mistake concerning a future event and 
not a past or existing fact.

196 Golden State Baking Co., AFCAB No. 138, July 25, 1962 (government estimate in 
invitation to bid four times its needs). This decision probably would have been based upon 
government action if there had not been a profit on the contract.

197 Boeing Airplane Co., AFCAB No. 116, May 19, 1961.
198 Curtiss-Wright Corp., AFCAB No. 104, July 8, I960.
i" Frank P. Williamson, AFCAB No. 118, June 14, 1961. The Army treated a similar 

situation as an amendment without consideration. Hoover & Lewis Livestock Co., ACAB No. 
Ill, May 14, 1953 (decided under reactivated title II).

200 Elginler Insaat Ltd. Sirketi, ACAB No. 1054, May 22, 1963, at 3.
201 The Floyd Acceptances, 74 U.S. (7 Wall.) 666, 679-81 (1868).
292 Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 384 (1947).

The Army board rescinded a contract because of a unilateral mistake 
by a Turkish contractor since a default termination "may have an adverse 
effect on the interest of the United States in maintaining amicable rela
tions with the Republic of Turkey.”200 Thus, it seems that international 
relations may also have some bearing upon whether relief will be granted 
under Public Law 85-804.

INFORMAL COMMITMENTS

The doctrine of apparent scope of authority has long been held in
applicable to the federal government.201 Since a government agent’s 
authority is based upon statute or regulation the person dealing with him 
is presumed to know the extent of his actual authority.202 One purpose 
of this rule is to prevent depletion of public funds by unauthorized acts 
of government employees. To combat the inequities caused by this doc
trine, Public Law 85-804 authorizes the formalization of informal com-
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mitments.203 In regard to this type of contractual adjustment, the regu
lations state:

203 Title II was not used to formalize informal commitments, since § 17(a) of the Contract 
Settlement Act, ch. 358, 58 Stat. 665 (1944), authorized such formalizations and was used 
exclusively for this purpose. However, reactivated title II was used for this purpose since § 
17(a) had expired. While the heads of procuring activities are authorized to formalize such 
informal commitments only if they fall within the example contained in the regulations and 
if they would not obligate the Government in excess of $50,000, the contract adjustment boards 
are not so limited.

204 ASPR 17-204.4, 32 C.F.R. § 17.204-4 (1966).
205 See generally Whelan & Dunigan, Government Contracts: Apparent Authority and 

Estoppel, 55 Geo. L.J. 830 (1967).
200 Okanagan Helicopters, Ltd., AFCAB No. 148, Dec. 19, 1962; Walker Agency, ACAB 

No. 1071, Oct. 8, 1965; Airtronics, Inc., NASACAB, March 21, 1963; General Motors Corp., 
NCAB, Oct. 26, I960.

207 Santini Bros., ACAB No. 1026, March 10, 1961; Asiatic Petroleum Co., NCAB, Sept. 
22, I960.

208 Sundstrand Corp., AFCAB No. 167, July 20, 1964; General Steam Nav. Co., ACAB 
No. 1007, Feb. 26, 1960; International Business Machs., NASACAB, Dec. 23, 1964; Bendix 
Corp, NCAB, Sept. 26, 1962.

Informal commitments may be formalized under certain circum
stances to permit payment to persons who have taken action without a 
formal contract; for example, where any person, pursuant to written or 
oral instructions from an officer or official of a Military Department 
and relying in good faith upon the apparent authority of the officer or 
official to issue such instructions, has arranged to furnish or has fur
nished property or services to a Military Department or to a defense 
contractor or subcontractor without formal contractual coverage for such 
property or services.204 205 *

The example given in this regulation contains all of the elements of the 
doctrine of apparent authority—action based on' a good-faith reliance 
upon the appearance of authority in an officer or official.200

Contracting officers and other personnel with no actual procurement 
authority have been found to have such “apparent authority” to bind the 
Government.200 For example, commitments will be formalized when 
made by an officer who mistakenly believed he had actual authority207 
or who knew he had no authority but committed the Government any
way because of an urgent need for the item procured.208 In short, almost 
any employee of the Government will be found to possess "apparent au
thority” if he has some connection with the service or item required.

Many government contracts state that no one but the contracting 
officer may issue a work or change order. If a contractor who agreed 
to such a provision does extra work in reliance upon the oral or written 
instructions of some official other than the contracting officer, can he be 
said to be acting in good-faith reliance? The NASA board has formal
ized such a commitment when urgency of the situation made delays to 
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contact the contracting officer impractical.200 Probably, such a contrac
tual provision would similarly not be found to destroy good-faith reliance 
where there is a past practice of actions being required by other than the 
contracting officer, or where urgency is involved.

209 Airtronics, Inc., NASACAB, March 21, 1963.
210 ACAB No. 1024, March 6, 1961; accord, Radio Corp, of America, ACAB No. 1039, 

April 12, 1962.
211 ACAB No. 1020, March 2, 1961.
212 32 C.F.R. § 17.205-l(d)(l) (1966).
2X3 Presumably, the six months begins to run when the last property or service is furnished. 

There are no cases discussing this point.

The example given in the ASPR states that the action by the con
tractor must be based upon written or oral instructions. Although this is 
necessary before relief may be granted by the head of a procuring activity, 
contract adjustment boards are not bound by the example, and commit
ments have been formalized when they were based upon the action or in
action of government personnel. In University of Ala.'10 the applicant 
had been providing graduate courses to government personnel for nine 
years and continued to do so during the period between the expiration of 
one contract and the effective date of the next contract, which had been 
delayed by protracted negotiations. The Army board found an informal 
commitment despite the lack of oral or written instructions since the Gov
ernment knew the courses were continuing and permitted its employees 
to attend. In Telemetering Corp!111 the Army board went even further 
and found an informal commitment based upon the Government’s hav
ing allowed the contractor to use its facilities for performance without 
objection even though the government representatives did not know that 
the contractor had exceeded the contract ceiling on the number of man- 
months worked. The board stretched the concept of informal commit
ment by finding implied consent on the part of the Government for work 
which it did not know was performed beyond existing contractual cover
age and for which it had not asked.

Limitations

There are two limitations imposed upon formalization of informal 
commitments. ASPR 17-205.l(d)(i)209 210 211 212 states that there shall be no for
malization unless a request for payment has been filed within six months 
after arranging to furnish or furnishing property or services in reliance 
upon the commitment.213 This regulation is designed to prevent asser
tion of stale claims when the government personnel involved may no 
longer be available to confirm or dispute them. Since all that is required 
to toll the running of the six months is the simple assertion of a claim
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for payment, a commitment may be formalized even though a formal 
request for relief under Public Law 85-804 is not filed until after six 
months has expired.214 In fact, there are several cases, involving causes 
of action other than informal commitments, where a request for payment 
which did not refer to Public Law 85-804 or extraordinary relief was 
treated as a formal request for relief.215 However, it is always best to 
expressly refer to the act when an informal commitment is involved. Al
though the regulations imply that a request for relief under the act must 
be written, since it is to be filed, there is no implication that the demand 
for payment within six months after the informal commitment must be 
written. Since there are no decisions on this point, however, it would be 
best to make the demand in writing.

214 Santini Bros., ACAB No. 1026, March 10, 1961.
215 ETS Auto. Magri, S.A. SOMAG, AFCAB No. 187, March 28, 1966; Page Airway, 

Inc., AFCAB No. 173, March 17, 1965; Otis Andrew Co., ACAB No. 1068, June 24, 1965.
216 72 Stat. 972 (1958), 50 U.S.C. § 1432(f) (1964).
217 Log Etronics, Inc., AFCAB No. 154, April 4, 1963; Fairchild Camera Instrument Corp., 

AFCAB No. 151, Feb. 14, 1963; Eastman Kodak Co., AFCAB No. 150, Dec. 21, 1962; Fuller 
& d'Albert Co, AFCAB No. 149, Dec. 21, 1962.

218 Okanagan Helicopters, Ltd, AFCAB No. 148, Dec. 19, 1962.
216 Sundstrand Corp, AFCAB No. 167, July 20, 1964.
220 Airtronics, Inc, NASACAB, March 21, 1963.
221 General Motors Corp, NCAB, Oct. 26, I960.

The second limitation placed upon formalization of informal com
mitments is Section 2(f) of Public Law 85-804,216 217 which requires a find
ing that at the time the commitment was made it was impracticable to 
use normal procurement procedures. It is obvious that normal procure
ment procedures are impracticable when there is not sufficient time to 
follow them. Thus, procurement commitments have been formalized 
for photographic processing equipment to meet the immediate demands 
for processing reconnaissance photographs during the Cuban crisis in 
1962,211 for an airplane to rescue aircraft crash survivors in 25-degree- 
below-zero weather,218 and for cartridge pneumatic starters for aircraft 
where the old starters had disintegrated causing personal injuries and 
property damage.219 Of course, there are less spectacular instances of 
urgency. In one case, the volume of work-order requests issued under a 
requirements contract accompanied by the need for rapid response to 
changing requirements on a space project prevented recourse to normal 
procurement procedures.220 In another, it was found impractical to in
terrupt a research and development program in order to secure formal 
approval of an amendment extending the contract.221 Where normal 
contract procedures have produced delays because of disagreement be
tween the parties during negotiations, informal commitments have been 
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formalized when the supplies or services had to be obtained without fur
ther delay.222

222 University of Ala., ACAB No. 1024, March 6, 1961; Bendix Corp., NCAB, Sept. 26, 
1962; Chrysler Corp., NCAB, June 4, 1959.

223 Telemetering Corp., ACAB No. 1020, March 2, 1961. Such impracticability has been 
found, for example, where a government official mistakenly believed that the services were 
already covered by a contract, Santini Bros., ACAB No. 1026, March 10, 1961; that he pos
sessed authority to enter into the contract, Walker Agency, ACAB No. 1071, Oct. 8, 1965; or 
that it was possible to pay for past services in a subsequent contract, Radio Corp, of America, 
ACAB No. 1039, April 12, 1962.

224 E.g., B. F. Goodrich Co., AFCAB No. 140, July 31, 1962; Ampex Corp., NASACAB, 
May 5, 1965; Consolidated Controls Corp., NCAB, May 14, 1964.

225 Asiatic Petroleum Co., NCAB, Sept. 22, I960; Shell Oil Co., NCAB, Dec. 9, 1959.
226 The text of the letter may be found in S. Rep. No. 1152, 85th Cong., 1st Sess. 4 (1957).

The Army board has interpreted this statutory restriction as merely a 
prohibition against indiscriminate use of extraordinary contractual relief 
in place of normal procurement procedures, finding the use of normal 
procedures impracticable in every case where there was no intent to cir
cumvent those procedures despite lack of urgency or time limitations.223 
The other three boards have not gone this far. In all of their decisions 
which granted relief, there was a finding of urgency and lack of time to 
follow normal procurement procedures, and each of them has denied 
relief where there was no indication of an intent to circumvent normal 
procurement procedures.224 225 However, in several cases where the gov
ernment official mistakenly believed that there was contractual coverage, 
relief was granted for items which were urgently needed at the time they 
were ordered but which could have been procured through normal pro
curement procedures if the official had known from the beginning that 
there was no contractual coverage.220 This rationale gives little consola
tion to the supplier of items which were not urgently needed at the time 
they were ordered.

There is very little discussion in the legislative history of Public Law 
85-804 concerning this limitation upon formalization of informal com
mitments. The genesis of the provision was a letter from the Depart
ment of Defense to the Senate Judiciary Committee in 1957.226 The 
Committee had been reluctant to recommend another extension of re
activated title II without an exhaustive review of the need therefor. The 
extension was passed upon certain conditions agreed to in the Depart
ment of Defense letter, one of which was that there would be no formali
zations of informal commitments "except in the case where exigencies 
of time requirements make formalization at the time impracticable.” A 
spokesman for the Department of Defense at the hearings on H.R. 
12894, which became Public Law 85-804, stated that the language in 
the bill concerning the use of normal procurement procedures was based
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upon the commitments made by the Defense Department in 1957.227 
This would seem to support the Navy-Air Force-NASA interpretation 
that there must be a finding of urgency before it can be said that the use 
of normal procurement procedures is impracticable. On the other hand, 
the Army interpretation prevents the abuse of extraordinary contractual 
relief and at the same time accomplishes the congressional purpose of 
dealing fairly with contractors and assuring that vital military projects 
proceed without interruption.

227 Hearings on H.R. 12894 Before Subcommittee No. 4 of the House Committee on the 
Judiciary, 85th Cong., 2d Sess. 11-12 (1958).

228 United States v. Minnesota Mut. Inv. Co., 271 U.S. 212,217 (1926).
229 ASPR 17-204.4, 32 C.F.R. § 17.204-4 (1966), quoted in text accompanying note 204 

supra.
230 Hilario Liranzo, D/A, Mem. of Approval, Aug. 3, 1966; Teodormiro Diaz Rijo, D/N, 

Mem. of Approval, Jan. 22, 1966.
231 AFCAB No. 188, Aug. 17, 1966.

Quasi-Contracts and Volunteers

The example of informal commitments given in the regulations in
volves only the doctrine of apparent authority. It is equally well settled 
that the Government is not liable for a quasi-contract,228 that is, one in 
which the law implies a promise to pay in order to prevent unjust enrich
ment even though the parties involved did not intend to contract. The 
doctrine of apparent authority exemplified in the regulations is also de
signed to prevent unjust enrichment but is based upon the implied con
sent of a principal who permits, intentionally or negligently, the appear
ance of authority in his agent. Since the contract adjustment boards are 
not bound by the ASPR examples, it could be argued that the boards may 
formalize quasi-contractual commitments on the ground that the author
ization of such formalization229 is designed to prevent all forms of unjust 
enrichment. Nevertheless, except for one Air Force decison, there have 
been no formalizations without an express or implied-in-fact intent to 
contract by both parties.

In the only nonconsensual procurements handled under Public Law 
85-804 by the Army and Navy, relief was granted for requisition of prop
erty by military personnel for use in barricades during the United States 
intervention in the Dominican Republic in 1965, not as a contractual 
adjustment by the boards, but as an exercise of the residual powers of 
Public Law 85-804 by the Secretaries of the Army and the Navy.230 231 In 
the very recent case of Shin, Hyun III“221 the Air Force board took a dif
ferent position. The Air Force had taken lumber belonging to the appli
cant for use in construction of an air base under the mistaken belief that 
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it belonged to a government contractor and was destined for use in the 
construction project. The AFCAB found that there was no actual in
tent to pay for the lumber but that it was implied from the taking.

Although equity does not favor volunteers even when the Govern
ment is not involved, it has been suggested that volunteers should be 
covered under informal commitments to the extent that the Government 
has received a benefit. However, it seems firmly established that there 
must be some sort of consensual arrangement between the parties before 
an informal commitment will be found by the boards.232

232 See, e.g., Giancarlo Guidi, ACAB No. 1044, May 31, 1962. A volunteer was given a 
contractual adjustment based upon an amendment without consideration after the Army board 
failed to find an implied agreement between the parties on which to base a finding of informal 
agreement.

233 Act of Aug. 28,1958, § 1, 72 Stat. 972, 50 U.S.C. § 1431 (1964).
234 Rev. Stat. § 3648 (1875), 31 U.S.C. § 529 (1964).
235 10 U.S.C. § 2307 (1964). For agencies covered by the Federal Property and Admin

istrative Services Act, this authority is contained in 63 Stat. 396 (1949), as amended, 41 U.S.C. 
§ 255 (1964).

Advance Payments

Public Law 85-804 authorizes the making of advance payments with
out regard to other provisions of law relating to the making, perform
ance, amendment, or modification of contracts, whenever such action will 
facilitate the national defense.233 Advance payments are loans from the 
Government to contractors prior to, in anticipation of, and for the pur
pose of complete performance under the contract. They are expected 
to be liquidated from payments due to the contractor incident to his per
formance. They differ from progress or partial payments in that they 
are not measured by contract performance.

One of the main purposes of title II was to overcome a statutory pro
hibition, unless specifically authorized, against advance payments, which 
was preventing effective financing of businesses capable of war produc
tion.234 Although there was statutory authority for the military depart
ments to make advance payments on negotiated contracts at the time 
Public Law 85-804 was being considered by Congress, there was no 
similar authority for formally advertised contracts. However, on the 
same day that Public Law 85-804 was enacted, Congress also amended 
the 1948 statute, 10 U.S.C. § 2307, permitting advance payments for 
negotiated contracts, to permit payments for formally advertised con
tracts.235 There are, however, differences between the two statutes. The 
latter requires the contractor to put up adequate security, prohibits pay
ments in excess of the unpaid contract price, and requires a determination 
that the payment would be in the public interest. The only restriction
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included in Public Law 85-804 is a finding that the advance payment 
will facilitate the national defense, although the legislative history of the 
law makes it clear that the advances must not exceed the contract price 
and that they must be supported by adequate security.230 Consequently, 
both the Executive order236 237 and the implementing regulations2'’” impose 
these requirements. In fact, with the exception of "public interest” ver
sus "facilitate the national defense,” the regulations impose the same 
requirements upon advance payments under both Public Law 85-804 
and section 2307 and state that the former shall be used as authority 
for advance payments only for cases not falling within the purview of 
the latter.239 Extraordinary contractual authority is, therefore, almost 
never used for advance payments. This is particularly true since the test 
of public interest would appear to be less stringent than the test requir
ing facilitation of the national defense.

236 S. Rep. No. 2281, 85th Cong., 2d Sess. 5 (1958); H.R. Rep. No. 2232, 85th Cong., 
2d Sess. 5 (1958).

237 Exec. Order No. 10789, 23 Fed. Reg. 8897 (1958).
238 ASPR App. E-405, 32 C.F.R. § 163.55 (1966).
230 ASPR App. E-410, 32 C.F.R. § 163.60 (1966).
240 41 C.F.R. §§ 1-30.400-.419 (1966).
241 Hearings on H.R. 12894 Before Subcommittee No. 4 of the House Committee on the 

Judiciary, 85th Cong., 2d Sess. 5 (1958).

The Federal Procurement Regulations (FPR) on advance payments240 
are identical with the ASPR provisions except that there is no statement 
that Public Law 85-804 will be used only if other authority is lacking. 
It would seem that such a limitation is implicit in the use of any power 
under Public Law 85-804 since, by its very nature, it is extraordinary 
contractual authority. This is borne out by the legislative history241 and 
by the fact that the agencies subject to FPR almost never use Public Law 
85-804 to authorize advance payments. Since NASA has not issued 
advance-payment regulations implementing Public Law 85-804, it could 
be argued that advance payments may be authorized by the Administra
tor upon provision of adequate security without following the other re
strictions imposed upon the use of advance payments by the regulations 
implementing section 2307, such as payment of interest, deposit of pay
ments in a special bank account, and a paramount government lien on 
the credit balance of the account. However, there is no known instance 
where NASA has exercised such authority.

Residual Powers

The term "residual powers” includes all of the authority under Public 
Law 85-804 not covered by advance payments and contractual adjust
ments. It is a very broad authority which would permit any action in 
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the procurement field not prohibited by the act or by the implementing 
Executive order.242

242 Exec. Order No. 10789, 23 Fed. Reg. 8897 (1958). Residual powers are most often 
used to authorize payment for property requisitioned during combat, sale or abandonment of 
government property, setting of minimum wages, and indemnification. There are, however, 
numerous other instances of their use. E.g., Op. TJAG Army, JAGT 1964/6196, April 8, 
1964 (lease of real property under emergency conditions); Cline Mfg. Co., D/A Mem. of Ap
proval, Oct. 25, 1957 (direct loan to contractor); Op. TJAG Army, JAGT 1956/6829, Sept. 4, 
1956 (novation); Op. TJAG Army, JAGT 1955/2297, Feb. 21, 1955 (settlement and com
promise of contract claims); Op. TJAG Army, JAGT 1953/1637, Feb. 5, 1953 (release of 
chattel mortgages); Op. TJAG Army, JAGT 1950/5824, Sept. 25, 1950 (guarantee of loans); 
Op. TJAG Army, SPJGC 1944/10640, Nov. 25, 1944 (release of obligation under guaranteed 
loan); Op. TJAG Army, SPJGC 1944/12541, Nov. 6, 1944 (change of reason for termination 
from default to convenience); Op. TJAG Army, SPJGC 1943/17310, Jan. 26, 1943 (inclu
sion of arbitration clauses); Op. TJAG Army, SPJGC 1942/934, March 15, 1942 (waiver of 
restrictions on purchase of certain items).

242 10 U.S.C. §§ 2734-36 (1964).
244 Elias Then, D/A, Mem. of Approval, Aug. 4, 1966. The Air Force board granted re

lief under an informal-commitment theory for a similar occurrence during the Korean War. 
Shin, Hyun Ill, AFCAB No. 188, Aug. 17, 1966.

PAYMENT FOR PROPERTY REQUISITIONED DURING COMBAT

When American soldiers are in combat, it is often necessary to seize 
private property for use in the construction of defensive positions. The 
Foreign Claims Act243 affords no relief to the property owner since it 
excludes compensation for property loss incident to combat activities. 
The first time that the possibility of extraordinary contractual relief was 
raised was in the aftermath of the Dominican intervention of 1965. The 
formalization of informal commitments was not available as a means of 
relief since the property owners generally had fled the area at the start 
of hostilities and were not present to consent to the taking, so relief was 
granted by the Army and the Navy under the residual powers authority. 
Most of the cases involved the use of privately owned lumber, concrete 
blocks, and motor vehicles to form barricades and roadblocks in Santo 
Domingo.244 Losses caused by artillery, small arms fire, and other such 
combat activities, however, are not compensable, since relief under Pub
lic Law 85-804 is available only when the taking was in the nature of 
a procurement.

All of the memoranda of approval have emphasized that the tactical 
situation prevented use of normal procurement channels, making it ap
pear that the Army and the Navy have here applied the practicality re
striction imposed against the formalization of informal commitments. 
This restriction is voluntary since the ASPR does not impose it on the ex
ercise of residual powers. It remains to be seen whether the military ser
vices will also voluntarily impose a requirement, similar to the one im
posed against informal commitments, that a request be filed within six 
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months after the taking, since all of the requests for relief considered so 
far have been filed within that time period. It could be argued that there 
is a greater reason to prevent assertion of stale claims here because the 
fluidity of a combat situation makes it very hard to find witnesses to 
prove or disprove the claim. On the other hand, prolonged combat in 
one geographic area may make it physically impossible to file a request 
within six months.

Payment for requisitions during the Dominican intervention has 
opened a brand new area of use for Public Law 85-804. How far the 
military services are willing to go is not certain but the implications are 
tremendous. Although no requests have been filed in Vietnam, the size 
of the conflict there would indicate that claims based upon requisitions 
could be numerous. With the ever-present possibility of more brush 
wars or interventions, the military services might find it necessary to 
backtrack from this use of the law.

SALE OR ABANDONMENT OF GOVERNMENT PROPERTY

Since the Constitution states that the Congress has the power to dis
pose of property belonging to the United States,245 246 no government offi
cial, not even the President, may do so without statutory authority.216 
Although there are many statutes authorizing the disposition of govern
ment property, the one which has the broadest coverage and is most often 
used is the Federal Property and Administrative Services Act.247 Gener
ally, the act authorizes sales by competitive bidding only when the prop
erty is not needed by the possessing agency or any other agency of the 
Government. When the Government furnishes equipment, tools, or fa
cilities to assist a government contractor, it is not considered a disposal 
of government property since title is retained and they are used in the 
performance of a government contract. The fact that the Government 
retains title, however, is not enough to prevent a prohibited disposition 
if the property is nonseverably attached to the realty of the contractor 
since the only alternatives open after contract performance are abandon
ment or sale to the contractor.248

245 U.S. Const, art. IV, § 3.
246 Royal Indem. Co. v. United States, 313 U.S. 289, 294 (1941); 34 Ops. Att’y Gen. 

320, 322 (1924).
24? 63 Stat. 377 (1949), as amended, 40 U.S.C. §§ 471-514 (1964).
248 There is only one statute authorizing construction of nondisposable nonseverable in

dustrial facilities on private land. 10 U.S.C. § 2353 (1964) authorizes the construction of 
research, developmental, or test facilities and equipment necessary to aid contract performance 
as long as the contract contains provisions adequate to protect the interests of the United States.

Sometimes government agencies find it necessary to dispose of gov
ernment property to contractors without following the screening and 
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competitive bidding requirements of the Federal Property and Adminis
trative Services Act. As long as a determination is made that the disposi
tion will facilitate the national defense and that other legal authority is 
inadequate, Public Law 85-804 may be used for this purpose. Although 
all three military services dispose of property under the act, by far the 
largest amount is by the Army.

The most common disposition under this extraordinary authority is 
the sale of inactive government property retained only for mobilization 
purposes. Usually such property is already located at a private plant 
under some form of maintenance contract in case it has to be used dur
ing a period of mobilization. By selling the property subject to a condi
tion that the contractor will keep it available for military production for 
five or ten years, the Government saves maintenance, storage, removal, 
and restoration costs while still having the equipment ready as a mobili
zation base. The contractor, meanwhile, can use the equipment for com
mercial purposes. A transaction of this nature has the advantage of 
making it likely that the equipment will be available for military pro
duction during a period of mobilization faster than if it were kept in 
government storage.

The residual powers have also been used to build nonseverable fa
cilities on private land. In one case, the Government built nonseverable 
security devices around the plant of a contractor who was producing a 
highly classified item.249 In another, buildings for testing a critical com
ponent of a ground-to-air missile were constructed on private land leased 
by the contractor.250 In both cases, the memoranda of approval author
ized the Government to abandon the facilities after contract completion.

249 Amron Corp., D/A, Mem. of Approval, Nov. 3, 1961.
250 Raytheon Co., D/A, Mem. of Approval, Nov. 7, 1961.
251 FMC Corp., D/A, Mem. of Approval, Aug. 2, 1963.
252 Nippon Tel. & Tel. Corp., D/A, Mem. of Approval, Jan. 9, 1963.

The Secretary of the Army has disposed of property for other reasons. 
Components for the Ml 13 Armored Personnel Carrier were sold to a 
contractor for the Italian government when it was determined that it was 
necessary to implement a coproduction program agreed to by the United 
States and Italy.251 In another case, the Government, in order to reduce 
the gold flow from the United States, sold an old telecommunication 
cable to a foreign contractor as partial consideration for the construction 
of a new cable.252 The Army has likewise abandoned excess equipment 
located in a contractor’s plant in return for the contractor’s waiver of the 
Government’s obligation to remove it and restore the plant, when the 
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costs of removal and restoration greatly exceeded the value of the equip
ment.253

253 Midvale-Heppenstall Co., D/A, Mem. of Approval, Nov. 9, 1961.
254 In the Army, the Chief of Engineers has been delegated authority to make such sales 

not to exceed $50,000 to contractors in Canada, Greenland, Iceland, The Azores, Johnston 
Island, and the Trust Territory of the Pacific Islands. Delegation by the Assistant Secretary 
of the Army (Installations & Logistics), SAOAS-67-10, Oct. 28, 1966. The Air Force has dele
gated to the Director, Procurement Management Office, Deputy Chief of Staff, Systems and 
Logistics, the authority to sell these and any other property needed to facilitate or expedite 
contract performance. AFPI 17-301, 32 C.F.R. § 1017.301 (1966). The Navy has made a 
similar delegation to the officials listed in ASPR 17-203(b)(ii), 32 C.F.R. § 17.203(b)(2) 
(1966). NPD 17-301.51 (a), 5 Gov't Cont. Rep. g 64178.

255 Delegation by the Assistant Secretary of the Army (Installations & Logistics), SAOAS- 
67-9, Oct. 28, 1966.

256 Ibid.
257 See Report by the Permanent Subcommittee on Investigations of the Senate Committee 

on Government Operations, S. Rep. No. 1312, 87th Cong., 2d Sess. (1962).

In some instances certain materials needed by government contractors 
are not available except from the Government. At certain isolated bases 
throughout the world, for example, it is necessary for the Government 
to sell the petroleum products and construction materials consumed by 
contractors.2'’1 Since the supply of copper and brass is often affected by 
manipulators, strikes, and higher prices in foreign markets, the heads of 
procuring activities in the Army have been authorized to sell government- 
owned scrap metal to metal processors on the condition that they make 
available equivalent quantities of copper and brass to Army ammunition 
contractors.255 A similar delegation has been made for the sale of uni
forms, safety clothing, safety equipment, and other such special protec
tive articles to contractors and their employees.256

ESTABLISHMENT OF MINIMUM WAGES

Because of the great emphasis placed upon space flight and missiles 
in recent years, huge test facilities and launch areas have been built in 
Florida, Mississippi, Louisiana, and other states. The resultant local 
shortages of construction labor and the conflict between union and non
union workers produced excessive wages and intolerable delays in gov
ernment programs due to slowdowns and strikes.257

Through prompting by the Government, the contractors and build
ing-trades unions at Cape Canaveral and Patrick Air Force Base negoti
ated a project-stabilization agreement setting uniform and reasonable 
wage rates, fringe benefits, overtime and shift premiums, and holiday 
and travel pay. In order to enforce this agreement, the Secretary of De
fense and the Administrator of NASA proposed to include a provision 
in all appropriate contracts at Cape Canaveral, Patrick Air Force Base, 
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and the Merritt Island Launch Area, requiring contractors to pay the 
wages, premiums, and benefits established in the agreement whether or 
not they were signatories. The Comptroller General, however, ruled 
that the clause could not be inserted in government contracts without 
express statutory authority since it was restrictive of competition,21,8 but 
that there would be no objection to use of the clause under the authority 
of Public Law 85-804. Consequently, the Deputy Secretary of Defense 
and the Administrator for NASA issued determinations that it would 
facilitate the national defense to include the money provisions of the 
project-stabilization agreement in construction contracts at Patrick Air 
Force Base and the Cape Canaveral complex.* 259 260 * The Administrator has 
also issued a determination for the NASA Mississippi Test Facility."00 
Through this use of Public Law 85-804 many of the costs and delays 
which plagued the early stages of our missile and man-in-space programs 
have been eliminated.

25842 decs. Comp. Gen. 1 (1962).
259 The clause presently used in these contracts may be found at ASPR 12-403.5, 32 C.F.R. 

§ 12.403-5 (1966).
260 The clause used in contracts for work at the NASA Mississippi Test Facility may be 

found at NASAPR 12.403-5, 41 C.F.R. § 18-12.403-5 (1966).
2si Rev. Stat. § 3732 (1875), 41 U.S.C. § 11 (1964); Rev. Stat. § 3679 (1875), 31 

U.S.C. § 665(a) (1964).
262 35 Decs. Comp. Gen. 85 (1955); 16 Decs. Comp. Gen. 803 (1937); 7 Decs. Comp. 

Gen. 507 (1928).
263 10 Stat. § 2354 (1964) authorizes indemnification against unusually hazardous risks in 

research and development contracts awarded by the Department of Defense to the extent that 
they are not compensated by insurance. The Atomic Energy Commission is authorized to in
demnify against risk of a nuclear incident up to $500,000,000 for each incident under all types 
of contracts for the benefit of the United States. Price-Anderson Act, 71 Stat. 576 (1957), 
as amended, 42 U.S.C. §§ 2210(d), (j) (1964). In addition, the authorization given the pro
curing agencies to enter cost-plus-a-fixed-fee contracts, 10 U.S.C. § 2306 (1964), has been con
strued to be statutory permission to indemnify against liabilities to third parties arising out 
of contract performance in excess of insurance coverage. 22 DECS. Comp. Gen. 892 (1943); 
21 Decs. Comp. Gen. 149 (1941); 20 Decs. Comp. Gen. 632 (1941). The same authoriza-

INDEMNIFICATION

Because the magnitude of risk involved to government contractors in 
the fields of nuclear aircraft, ships, and missiles has rendered commercial 
insurance either unavailable or limited in coverage, many contractors are 
reluctant to enter into contracts involving the risk of a catastrophe with
out an indemnification provision. However, the Comptroller General 
has stated that the Revised Statutes'61 prohibit indemnification in excess 
of available appropriations unless specifically authorized by statute.262 
There are but a few statutes specifically authorizing indemnification, and 
they are limited in scope, being no help to the fixed price contractor per
forming a production contract.263
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Public Law 85-804 has been used to fill the gaps left by the other 
statutes.'64 Although legislative history would indicate that any risk 
may be indemnified,26u the ASPR includes only unusually hazardous risks 
and nuclear risks even though not unusually hazardous, but this is not 
exclusive. If indemnification of a nonnuclear risk not deemed to be un
usually hazardous would facilitate the national defense, the secretary in
volved would have the authority to do so. Nevertheless, if a risk is not 
unusually hazardous or nuclear, adequate insurance coverage would most 
likely be available, making it doubtful that Public Law 85-804 could 
then be used for indemnification.* 264 265 266 The vast majority of indemnifica
tion agreements executed under Public Law 85-804 involve contingent 
liabilities arising out of use of nuclear materials or high-energy propel
lants; but there have been a few other situations which involved unusu
ally hazardous risks which could not be adequately insured.26'

tion has been given to agencies covered by the Federal Property and Administrative Services 
Act by 63 Stat. 395 (1949), 41 U.S.C. § 254 (1964).

264 The clauses to be used for indemnification under Public Law 85-804 may be found in 
ASPR 10-702, 32 C.F.R. § 10.702 (1966).

265 Hearings on H.R. 12894 Before Subcommittee No. 4 of the House Committee on the 
Judiciary, 85th Cong., 2d Sess. 8-9 (1958).

266 The indemnification clauses were intended to be used "to the extent that commercial 
insurance is unavailable.” S. Rep. No. 2281, 85th Cong., 2d Sess. 3 (1958). But see El 
Paso Elec. Co., D/A, Mem. of Approval, May 28, 1962, where an indemnification clause was 
inserted into a contract to supply electric power to launch sites at White Sands Missile Range 
despite the fact that the contractor was "unwilling to seek commercial insurance at United 
States expense since he is a self insurer.”

267 E.g., Delegation to the Chief of Eng’rs, Army Corps of Eng’rs, D/A Mem. of Approval, 
Sept. 24, 1965 (contract to recover sunken barges carrying deadly gas); 107 Cong. Rec. 4534 
(1961) (government-owned plant uninsurable against fire).

268 See note 263 supra.
269 See note 265 supra and accompanying text.
279 See note 261 supra and accompanying text.
277 23 Fed. Reg. 8897 (1958).

There is one problem area involving indemnification under Public 
Law 85-804. Other statutes expressly allow obligation of the Govern
ment in excess of the available appropriations.268 Public Law 85-804 
does not contain such language but, as has been pointed out earlier,269 
it has been construed as statutory authorization for indemnity and there
fore is not bound by the restrictions contained in the Revised Statutes.210 
However, Executive Order 10789,2'1 which implements the act, states 
that this extraordinary contractual authority is to be exercised "within 
the limits of amounts appropriated and the contract authorization pro
vided therefor.” It could be argued that the quoted language only ap
plies to fixed or estimatable prices and not to contingencies. Perhaps a 
more forceful argument can be made that the Executive order merely 
limits payment to the amount of funds available but that government 
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liability can be found in excess of this amount, creating a moral obliga
tion for Congress to appropriate additional funds. The Defense Depart
ment has not adopted either of these viewpoints, and the ASPR indem
nification clause limits the Government’s liability to the amount of 
appropriated funds available. It is unfortunate that the military services 
have interpreted the Executive order in this unnecessary fashion. Limit
ing the Government’s liability to the amount of appropriations available 
tends to defeat the very purpose of indemnification. Not knowing the 
amount of appropriations which may be available in the event of some 
catastrophe, a government contractor might be reluctant to undertake a 
hazardous government contract which is essential to the national defense.

Contractors should note that Public Law 85-804 is not always avail
able to authorize indemnification even though unusually hazardous or 
nuclear risks are involved. NASA, for example, has a firm policy of 
not using this authority.272 273 Since NASA does not possess other specific 
indemnification authority, only its cost-reimbursement contractors receive 
any form of indemnification. Another type of contract which might 
not be covered by the act is one to be performed in connection with gov
ernment activity in Antarctica or some other area covered by multilateral 
treaty pledging the signatories to peaceful activities.213 Since Public Law 
85-804 requires a determination that its use will facilitate the national 
defense, it probably could not be used for contracts performed in these 
treaty areas because such a determination would be inconsistent with our 
treaty commitments.

272 NASAPR 10.350(a), 41 C.F.R. § 18-10.350(a) (1966).
273 E.g., Antarctic Treaty, Dec. 1, 1959, 12 U.S.T. & O.I.A. 794, T.I.A.S. No. 4780.

Additional Considerations
FACILITATING THE NATIONAL DEFENSE

Public Law 85-804 permits extraordinary contractual relief only upon 
the determination that such action will facilitate the national defense. 
This applies to all three types of relief—contractual adjustments, ad
vance payments, and residual powers. It is easy to make such a deter
mination when an advance payment, the exercise of a residual power, 
or an amendment without consideration based upon essentiality is in
volved, because some direct benefit flows to the Government—usually 
by enabling a contractor to perform an essential defense contract. On 
the other hand, the basis for finding facilitation of the national defense 
in cases of government action, mistakes, and informal commitments is 
not so clear, for many times there is no direct benefit to the Government. 
The regulations, however, contain built-in or automatic findings of fa-
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cilitation for these latter three types of extraordinary contractual adjust
ment. Amendment without consideration based upon government ac
tion is allowed "when considerations of fairness” make it appropriate;2'1 
correction of mistakes without delay facilitates the national defense "by 
expediting the procurement program and by giving contractors proper 
assurance that such mistakes will be corrected expeditiously and fairly”;274 275 
and formalization of informal commitments likewise facilitates the na
tional defense by assuring contractors that "they will be treated fairly 
and paid expeditiously.”276 277 278 279

274 ASPR 17-204.2(b), 32 C.F.R. § 17.204-2(b) (1966).
275 ASPR 17-204.3, 32 C.F.R. § 17.204-3 (1966).
276 ASPR 17-204.4, 32 C.F.R. § 17.204-4 (1966).
277 S. REP. NO. 2281, 85th Cong., 2d Sess. 4 (1958); H.R. Rep. No. 2232, 85th Cong., 

2d Sess. 2, 4 (1958).
278 Westinghouse Elec. Corp., NCAB, Nov. 22, 1961.
279 American Coleman Co., ACAB No. 170, July 8, 1954 (decided under reactivated title 

II).
280 Quality Mfg. Co., ACAB No. 129, Aug. 6, 1953 (decided under reactivated title II).

Normally a contractor will obtain relief merely by showing that his 
case falls within the regulations. The basis for these built-in or auto
matic findings when there is no direct benefit to the Government is the 
belief, often stated in the legislative history of Public Law 85-804, that 
a fair and expeditious remedy for inequitable government conduct is a 
very significant factor in securing uninterrupted contract performance 
and cooperative sources of supply.2“ In other words, if contractors know 
that they will be treated fairly by the Government, they will be more 
willing to complete performance on current contracts and to enter into 
more government contracts in the future.

There are a few cases where the Government has found that the na
tional defense would not be facilitated despite the built-in findings. The 
Navy board refused to correct a mutual mistake of a material fact for con
tracts which were the subject of federal antitrust suits.2'’’ Where the 
contractor delayed for three years after filing before prosecuting his ap
plication for correction of a mistake, the Army board refused to take 
jurisdiction,2'9 and in another mistake case, the Army board refused to 
take jurisdiction where the contractor was on the debarred bidders list 
at the time of award for violation of the Walsh-Healey Public Contracts 
Act.280 In each of these cases, inequitable action by the contractor out
weighed the normal considerations of unfair government conduct.

For years, the Army board denied relief when the contractor was 
bankrupt or was no longer in business, reasoning that the contractor 
could not complete contract performance or be available for future gov
ernment contracts if he was no longer in business and that relief would 
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therefore not facilitate the national defense.281 The board overruled this 
line of decisions in Arroball Corp.™2 where the contractor was in bank
ruptcy at the time of the board hearing on his government-action appli
cation. Observing that the purpose of Public Law 85-804 is to prevent 
delays in the government procurement program, the ACAB granted re
lief on the theory that other contractors will be willing to contract with 
the Government if they know that they will be treated fairly and expe
ditiously even though they may no longer be in business when their ap
plication is heard. The Air Force has also granted relief for the benefit 
of a subcontractor who was no longer in business.283 Thus, in the nor
mal case, if the contractor’s request meets the other requirements of the 
regulations and statute, relief will not be denied on the grounds that it 
will not facilitate the national defense.

281 Barclay Fashions, Inc., ACAB No. 85, Dec. 15, 1952 (decided under reactivated title 
II); Olympic Indus., Ltd., ACAB No. 75, Sept. 30, 1952 (decided under reactivated title II).

282 ACAB No. 1032, Dec. 14, 1961 (1st Supp. Mem. of Dec.).
288 Oscar Bieshelt, AFCAB No. 166, Jan. 20, 1964.
284 ASPR 17-205. l(b)(ii), 32 C.F.R. § 17.205-1 (b)(2) (1966).
285ASPR App. 17-102(b), 32 C.F.R. § 17.102(b) (1966).
286ASPR E-410, 32 C.F.R. § 163.60 (1966).
287 See generally Cuneo & Anthony, Beyond Bianchi: The Impact of Utah and Grace on 

Judicial Review of Contract Appeals Boards’ Decisions, 55 Geo. L.J. 602 (1967).
288 Vaughn Constr. Corp., 1962 CCH B.C.A. 17500 (ASBCA). Contracting officers, how

ever, do have authority to correct mistakes up to $ 1,000 if certain conditions are met. ASPR 
2-406.4(b), 32 C.F.R. § 2.406-4(b) (1966).

EXHAUSTION OF OTHER DEPARTMENTAL REMEDIES

The Armed Services Procurement Regulations state that no contracts, 
amendments, or modifications shall be entered into unless other legal 
authority in the department concerned is deemed to be lacking or inade
quate,2*' 1 and similar restrictions apply to the use of residual powers285 286 
and to the making of advance payments.2i,b Although the contractor 
may have other legal remedies, such as breach of contract before the 
courts or the correction of a mistake by either the General Accounting 
Office or the courts, this will not prevent him from obtaining extraordi
nary contractual relief under Public Law 85-804 since the regulations 
only require the exhaustion of departmental legal remedies. The major 
internal departmental forums available to contractors are the boards of 
contract appeals, which have authority under the standard "disputes” 
clause to review any disputed questions of fact arising out of the con
tract.287 The Armed Services Board of Contract Appeals (ASBCA) does 
not, however, have the authority to correct mistakes disclosed after award 
of the contract,288 thus allowing the contractor to seek extraordinary re
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lief immediately in mistake cases. Neither does the ASBCA possess the 
power to formalize an informal commitment, and Public Law 85-804 is 
consequently the sole source of relief in such cases.

Although there is no authority outside of Public Law 85-804 to grant 
amendments without consideration based on essentiality as such, the con
tractor may have claims under the contract which would result in an 
equitable adjustment within the department concerned sufficient to al
leviate the impairment of his ability to produce. Since, in essentiality 
cases, time is always an important factor, the Government and the con
tractor cannot normally afford the delays caused by processing the case 
through the ASBCA. A remedy may thus be available but not adequate, 
and relief may be granted under Public Law 85-804.289 Except in essen
tiality cases, however, the remedy available to the contractor before the 
ASBCA is not inadequate despite the fact that the contractor is faced with 
imminent bankruptcy if he does not obtain immediate financial relief.290

289 Kanarr Corp., ACAB No. 1066, June 17, 1965; see note 99 supra. The Air Force 
and Navy boards usually require a general release of all contract claims as a condition for re
lief in essentiality cases, thus precluding any additional relief from the ASBCA. E.g., Trad 
Electronics Corp., AFCAB No. 92 & NCAB, Feb. 6, 1959 (joint decision). The Army, on the 
other hand, normally requires an offset of the relief against any future recovery from the 
ASBCA. E.g., Action Mfg. Co., ACAB No. 1061, Nov. 13, 1964 (1st Supp. Mem. of Dec.). 
But the Army has on occasion, required a complete release. E.g., Action Mfg. Co., ACAB No. 
1072, Nov. 1, 1965; Kanarr Corp., ACAB No. 1066, June 17, 1965. If there is no release, 
the contractor may recover his contractual claims in addition to the essentiality payments. 
E.g., Sound Ship Bldg. Corp. v. United States, 158 Ct. Cl. 1, 8 (1962).

290 Ortronix, Inc., ACAB No. 1059, May 12, 1964; see notes 145-48 supra and accom
panying text.

291 Blaw-Knox Co., ACAB No. 1019, Nov. 2, I960; Consolidated Airborne Sys., Inc., 
NCAB, March 25, I960.

292 Clearly there is no need to process an appeal to the ASBCA if legal precedent makes it 
clear that there is no contractual remedy. Bendix Corp., ACAB No. 1050, Sept. 11, 1962. 
Likewise, when a contractor voluntarily dismissed with prejudice his appeal to the ASBCA, 
the Army board accepted jurisdiction even though the lack of the other departmental remedy 
was due to the voluntary act of the contractor. Fairchild Hiller Corp., ACAB No. 1076, July 
18, 1966.

Occasionally relief is granted despite pending appeals before the ASBCA upon condition 
that the appeals be dismissed with prejudice. Perfection Steel Body Co., AFCAB No. 106, 
Nov. 18, I960; Curtiss Wright Corp., AFCAB No. 104, July 8, I960; Canadian Commercial 
Corp., ACAB No. 1022, Dec. 2, I960. The Navy board assumed jurisdiction of a case even 
though the decision of the contracting officer under the disputes clause had become final be
cause the contractor failed to appeal to the ASBCA. Underwood Corp., NCAB, Sept. 7, 1962.

When government action is involved, there is often a possible rem
edy under the "changes” and disputes clauses of the contract. Although 
there are several cases where the contract adjustment boards have re
fused jurisdiction because of the availability of a contractual remedy,291 
the boards will apparently handle a case involving government action 
whenever there is no other legal remedy available, without considering 
why the other remedies are not available.292 There may, however, be 
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an exception in the case of the NASA board. In Image Instruments, 
Inc.,M the contractor had requested an equitable adjustment for extra 
work under the contract. When the contracting officer issued a final 
determination denying the claim, the contractor failed to appeal under 
the disputes clause but filed a request for relief under Public Law 85-804. 
Although the NASACAB questioned whether the finality of the con
tracting officer’s decision and the failure to exhaust administrative appeal 
procedures under the disputes clause precluded such extraordinary relief, 
the board expressly left the questions open for future examination since 
the contractor was not deserving of relief on the merits of the case. If 
government action had been involved, perhaps the questions raised by 
the NASACAB would create serious doubts as to its jurisdiction despite 
the precedent created by the other three boards. However, the request 
was based upon essentiality, mistake, and informal commitment, which 
normally have no other adequate legal remedies in the department. The 
contractor’s failure to exhaust his remedies under the disputes clause for 
government action should not be a basis for denying relief under Pub
lic Law 85-804 when the request is based upon other theories of relief 
even if they involve the same factual circumstances.

RELIEF FOR SUBCONTRACTORS

There is no doubt that subcontractors can obtain extraordinary con
tractual relief. This was true under title II* 294 and reactivated title II,295 
and it is also true under Public Law 85-804.296 297 In all of these cases, 
relief was granted to the subcontractor by amendment to the prime con
tract. In two cases where the subcontractor came directly to the contract 
adjustment boards without representation by the prime contractor, relief 
was denied on the grounds that the Government was not a party to the 
subcontract.29' This is in keeping with the Government’s policy of not 
dealing directly with subcontractors because of the lack of privity. There 

The Army board decided a case where the contractor had effectively cut off other legal reme
dies by signing a general release. Wilkinson Mfg. Co., ACAB No. 1064, Aug. 5, 1965.

2»3 NASACAB, Aug. 12, 1965.
294 E.g., Dec. Comp. Gen. B-35893, Aug. 2, 1943.
295 General Aniline & Film Corp., ACAB No. 234, June 24, 1958; Bolinders Co., ACAB 

No. 26, Aug. 10, 1951; Baltimore Porcelain Steel Corp., NCAB, Feb. 13, 1952. See also 35 
Decs. Comp. Gen. 328 (1955).

296 Oscar Bieshelt, AFCAB No. 166, Jan. 20, 1964; General Elec. Co., AFCAB No. 110, 
Dec. 30, I960; Westinghouse Elec. Corp., AFCAB No. 109, Dec. 29, I960; Wilkinson Mfg. 
Co., ACAB No. 1064, Aug. 5, 1965; Central Technology, Inc., NASACAB, Oct. 25, 1966. 
Relief has been given to a second-tier subcontractor. Martin Marietta Corp., ACAB No. 1051, 
Nov. 24, 1962.

297 Westinghouse Elec. Corp., ACAB No. 1010, Feb. 14, 1961; Westinghouse Elec. Corp., 
NCAB, Nov. 22, 1961.
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are many reasons for this policy. It eliminates dealings with multiple par
ties; it forces the prime contractor to administer his own subcontracts; 
and it prevents the possibility of double payment by the Government 
through erroneous payments to subcontractors.

Nevertheless, there may be cases where the prime contractor refuses 
or is unable to represent the subcontractor before the contract adjustment 
board, which would preclude relief through an amendment of the prime 
contract, and amendment of the subcontract would be impractical be
cause the Government is not a party to it. This does not, however, nec
essarily preclude relief for the subcontractor, for Public Law 85-804 
permits the making of new contracts as well as the amendment or modi
fication of existing contracts. If the subcontractor cannot obtain relief 
through the prime contract, there is no reason why relief could not be 
granted through a new contract between subcontractor and Government. 
This would not be a wholesale abandonment of the Government’s policy 
against dealing with subcontractors since it would only happen when the 
prime contractor refuses to represent his subcontractor. There have been 
two cases where new contracts were entered into directly with subcon
tractors under Public Law 85-804 but each involved unusual circum
stances."'^ Nevertheless, title II was used as authority to enter into direct 
contracts with subcontractors despite the lack of privity,298 299 and presum
ably the same will be done under Public Law 85-804 if a prime contrac
tor will not represent his subcontractor.

298 In Associated Icelandic Contractors, ACAB No. 1036, Dec. 14, 1961, the prime con
tractor had assigned the subcontract to the United States, creating a type of privity. In Wil
kinson Mfg. Co., ACAB No. 1064A, Oct. 20, 1965 (Supp. Mem. of Dec.), the prime contractor 
represented his subcontractor at the board hearing but later refused to sign the modification 
granting relief to the subcontractor. The contract with the subcontractor in the latter case 
could be justified on the ground that the board was protecting the jurisdiction it had already 
assumed.

299 Hearings on S. 1477 Before a Subcommittee of the Senate Committee on the Judiciary, 
79th Cong., 2d Sess. 55, 58 (1946).

309 Pearson, Dickerson, Inc. v. United States, 115 Ct. Cl. 236, 263-64 (1950).
301 Wilkinson Mfg. Co., ACAB No. 1064, Aug. 5, 1965.

When the prime contractor executes a general release in favor of the 
Government, he is normally barred from processing claims on behalf of 
his subcontractor300 but he is not barred from a request for relief under 
Public Law 85-8O4.301 The rationale behind this is based on the premise 
that this statute was enacted for the benefit of the Government and does 
not confer any legal rights upon the contractor. Since the contractor has 
no right to relief, a release which waives all rights and claims against 
the Government would not preclude discretionary extraordinary contrac
tual relief. In fact, relief has been granted to the prime contractor de
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spite the execution of a total release.3"’ However, even though the re
lease is not a bar, it may be considered by the board in determining 
whether fairness requires extraordinary relief.3"3 Similarly, it is not 
likely that the contract adjustment boards will feel bound by the doctrine 
of Severin v. United States™1 which precludes a representative suit by a 
prime contractor when he has a total release from his subcontractor or 
when the subcontract contains an exculpatory clause.

302 Gunnar Labs., Inc., ACAB No. 1073, Dec. 29, 1965.
303 Minneapolis-Honeywell Regulator Co., ACAB No. 1062, Jan. 7, 1965.
304 Severin v. United States, 99 Ct. Cl. 435, 443 (1943), cert, denied, 322 U.S. 733 (1944).
305 24 Decs. Comp. Gen. 723 (1945).
306 Centaur Constr. Co. v. United States, 107 Ct. Cl. 498, 69 F. Supp. 217, cert, denied, 

332 U.S. 757 (1947).
30731 decs. Comp. Gen. 685 (1952).
308/,/. at 687.
309ASPR 17-205.1(c)(i), 32 C.F.R. § 17.205-l(c) 1 (1966).
310 35 Decs. Comp. Gen. 328, 329 (1955). Further support can be found in the initial 

NO RELIEF AFTER CONTRACT OBLIGATIONS DISCHARGED

An old Comptroller General opinion3"1' and a Court of Claims deci
sion3"" stand for the proposition that a contract cannot be amended or 
modifed after it is completed or terminated. The language used in these 
decisions was so broad that it was feared that final payment under a con
tract would prevent all future amendment, but the Comptroller General 
corrected this misconception by allowing extraordinary contractual relief 
where the request for relief had been filed before final payment was 
made.301 His opinion stated that "so long as some right or obligation 
under a contract remains unsettled, the contract itself continues in exis
tence” for purposes of amendment.308

The Defense Department seized upon the above-quoted language and 
incorporated its substance into the regulations by providing that a con
tract may be amended under Public Law 85-804 as long as some contrac
tual obligation remains, despite final delivery and payment.3"11 Thus, 
obligations such as a warranty or the right to examine records, which 
may extend for many years after final payment, would be sufficient to 
hold the contract open for amendment. It is not clear whether the 
Comptroller General really meant this. His statement about discharge 
of contract obligations was spoken in the context of a request for relief 
filed before and pending after final payment. A subsequent opinion 
tends to support a restrictive interpretation since in it the Comptroller 
General states that the contract ceased to exist for amendment after com
pletion of the work and final payment except for requests filed prior 
thereto.302 303 304 305 306 * * * 310
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Despite the possible misapplication of these early decisions, it is sub
mitted that the regulations correctly construe Public Law 85-804. The 
ASBCA and other boards of contract appeals have consistently held that 
completion of work and final payment do not extinguish the contract 
and their jurisdiction under the disputes clause. Consequently, disputes 
concerning pricing data,311 savings realized by the contractor as the re
sult of an authorized deviation,312 and breach of warranty313 are subject 
to the disputes clause despite final payment and completion of work. If 
contracts are considered to be in existence for purposes of ordinary con
tractual relief in such instances, a fortiori extraordinary contractual relief 
should be available.

Comptroller Genera! decision, which was modified but not overruled in his second decision 
involving the assessment of excess costs under a termination clause, or in Centaur Constr. Co. 
v. United States, 107 Ct. Cl. 498, 69 F. Supp. 217, cert, denied, 332 U.S. 757 (1947). The 
Court of Claims case involved the release of liquidated damages incurred under a completed 
contract. Both cases involved obligations arising under the contract which were unsettled 
after completion of the work and final payment. The decisions, nevertheless, held that amend
ment granting extraordinary relief was not authorized.

311 Burroughs Corp., 65-2 CCH B.C.A. 23970 (ASBCA 1965).
312 Lesnow Shirt Co., 59-1 CCH B.C.A. 9378 (ASBCA 1959).
313 Bar-Ray Prods., Inc., 59-1 CCH B.C.A. 9513 (ASBCA 1959).
314 Page Airway, Inc., AFCAB No. 173, March 17, 1965; Gunnar Labs., Inc., ACAB No. 

1073, Dec. 29, 1965. In Republic of Tur., ACAB No. 1017, Dec. 6, I960, the ACAB took 
the position that it had no power to enter into new contracts without a special delegation from 
the Secretary of the Army, but it has abandoned this position in subsequent decisions. Be- 
lock Instrument Corp., ACAB No. 1049, Aug. 17, 1962; Associated Icelandic Contractors, 
ACAB No. 1036, Dec. 14, 1961.

315 Bolinders Co. v. United States, 139 Ct. Cl. 677, 153 F. Supp. 381 (1957), cert, denied, 
355 U.S. 953 (1958); 31 Decs. Comp. Gen. 685, 687 (1952).

Although all of the obligations under a contract including final pay
ment have been discharged, it is still possible for the contractor to obtain 
relief under Public Law 85-804. The regulation only prohibits the 
amendment or modification of contracts under which all obligations 
have been discharged. No one can argue with the proposition that a 
nonexistent contract cannot be amended or modified, but a deserving ap
plicant is not prohibited from obtaining relief by means of a new con
tract. This has been done several times by contract adjustment boards 
when all obligations under previous contracts had been discharged.314

REVIEW OF CONTRACT ADJUSTMENT BOARD DECISIONS

It is well settled that Public Law 85-804 was enacted for the benefit 
of the Government and creates no rights on the part of the contractor.315 
The granting of relief is discretionary with the administrative agency in
volved. Consequently, decisions of the contract adjustment boards are 
not subject to the judicial review provisions of the Administrative Proce
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dure Act.316 * 318 The Court of Claims,31' the Comptroller General,31 s and the 
Armed Services Board of Contract Appeals (ASBCA)319 have consistently 
refused to review the grant or denial of relief under Public Law 85-804 
and its predecessors. However, the Court of Claims and the Comptroller 
General have overturned grants of relief when they thought that the 
agencies were exceeding the jurisdiction conferred by title II and reacti
vated title II.320 Furthermore, both the ASBCA and the Comptroller 
General have stated that they have no power to grant extraordinary con
tractual relief even in cases where no review of a contract adjustment 
board decision is involved.321

316 5 U.S.C.A. §§ 701-06 (Special Supp. 1966).
317 Commonwealth Eng’r Co. v. United States, 148 Ct. Cl. 330, 180 F. Supp. 396, cert, 

denied, 364 U.S. 820 (I960); Bolinders Co. v. United States, 139 Ct. Cl. 677, 153 F. Supp. 
381 (1957), cert, denied, 355 U.S. 953 (1958); Cooper Tire & Rubber Co. v. United States, 
138 Ct. Cl. 539, 150 F. Supp. 840 (1957); Theobald Indus., Inc. v. United States, 126 Ct. Cl. 
517, 115 F. Supp. 699 (1953), cert, denied, 347 U.S. 951 (1954); Waller v. United States, 
114 Ct. Cl. 640, 78 F. Supp. 816 (1948).

318 37 DECS. Comp. Gen. 622 (1958); Dec. Comp. Gen. B-156784, June 10, 1965.
319APEMCO, Inc., 65-2 CCH B.C.A. 24149 (ASBCA 1965); Landsdale Tube Co., 61-2 

CCH B.C.A. 16877 (ASBCA 1961); Murray-Sanders & Associates, 61-1 CCH B.C.A. 15493 
(ASBCA 1961); Specialty Assembling & Packing Co., 59-2 CCH B.C.A. 10887 (ASBCA 
1959); Action Mfg. Co., 57-1 CCH B.C.A. 3848 (ASBCA 1957); P. G. Wascher, 56-2 CCH 
B.C.A. 2100 (ASBCA 1956).

320 Centaur Constr. Co. v. United States, 107 Ct. Cl. 498, 69 F. Supp. 217, cert, denied, 
332 U.S. 757 (1947); 35 Decs. Comp. Gen. 328 (1955); 32 Decs. Comp. Gen. 18 (1952);
24 Decs. Comp. Gen. 723 (1945); 22 Decs. Comp. Gen. 862 (1943); 21 Decs. Comp. Gen. 
1019 (1942); 21 Decs. Comp. Gen. 835 (1942).

321 McAllister & Associates, Inc., 65-2 CCH B.C.A. 23174 (ASBCA 1965); Harwood 
Eng’r Co., 1964 CCH B.C.A. 1954 (ASBCA); 38 Decs. Comp. Gen. 749 (1959); Dec. Comp 
Gen. B-155985, June 2, 1965.

322 Dakota Cent. Tel. Co. v. South Dakota, 250 U.S. 163, 184 (1919); Martin v. Mott,
25 U.S. (12 Wheat.) 19, 31 (1827).

323 Dismuke v. United States, 297 U.S. 167, 172 (1936); Bates & Guild Co. v. Payne, 194 
U.S. 106, 107-10 (1904).

324Ornico, Inc., 65-1 CCH B.C.A. 22645 (ASBCA 1965); Dec. Comp. Gen. B-147326, 
May 25, 1962.

There are Supreme Court cases which state that a discretionary power 
vested in an official of the Government is not subject to review even 
when it is abused.322 On the other hand, there are several decisions of 
the Court which state that a discretionary determination is subject to re
view if it is arbitrary, capricious, or unsupported by substantial evidence.323 
There is some doubt as to which line of decisions will be followed in the 
case of Public Law 85-804. Although the Comptroller General and the 
ASBCA have refused to review denials of extraordinary relief despite 
allegations that the denials were arbitrary, capricious, and not supported 
by substantial evidence,324 the Court of Claims has been more ambiguous 
in its approach to the problem. In one case under title II, it intimated 
that its refusal to review was based upon a “good faith” and "honestly 
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rendered” decision by the administrative agency.323 In a subsequent 
case, there is dicta that the court would review if there was "an abuse of 
discretion, or . . . action taken [which] was arbitrary, capricious or so 
grossly erroneous as to imply bad faith.”325 326 However, in a still later case, 
the Court of Claims summarily rejected the plaintiff’s contention that an 
Air Force board decision was fraudulent, capricious, arbitrary, or not 
supported by substantial evidence, by merely stating that he had no legal 
right to relief under reactivated title II.32' Thus, there is some doubt 
whether abuse of discretion in denying relief under Public Law 85-804 
is remediable in the Court of Claims.

325 Waller v. United States, 114 Ct. Cl. 640, 656-57, 78 F. Supp. 816, 819-20 (1948).
326 Theobald Indus., Inc. v. United States, 126 Ct. Cl. 517, 519, 115 F. Supp. 699, 700 

(1953), cert, denied, 347 U.S. 951 (1954).
327 Commonwealth Eng’r Co. v. United States, 148 Ct. Cl. 330, 180 F. Supp. 396, cert, 

denied, 364 U.S. 820 (I960).
328 Act of July 4, 1966, Pub. L. No. 89-487, 80 Stat. 250 (effective July 4, 1967).

Conclusion

The relief available under Public Law 85-804 is extremely broad. 
Nevertheless, only 368 applications were filed in the Defense Depart
ment in 1965 despite the fact that seventy-eight per cent of them were 
approved. The sparse use of this statute can be traced to several factors. 
The board decisions are neither published nor distributed to contractors 
or members of the bar. They are available for public inspection only in 
the District of Columbia offices of the various contract adjustment boards. 
While each board has its own rules of procedure, they are not published 
and are available only upon request. This tendency of the Defense De
partment to shun publicity in this area is not conducive to greater use of 
extraordinary contractual relief by government contractors. Although 
they are technically in compliance with the recently passed Availability 
of Public Information Act,328 perhaps the contract adjustment boards will 
now be motivated to comply with the spirit of the law by permitting pub
lication of their decisions and rules of procedure. After all, Public Law 
85-804 was enacted for the benefit of the Government and secrecy can 
only interfere with its purpose of facilitating the national defense.

There are many important areas where the three military boards dis
agree. A single contract adjustment board for the Defense Department 
would eliminate this lack of uniformity as well as duplication of requests 
and hearings when a contractor has contracts which qualify for relief 
with more than one military department. In order to prevent delays 
caused by an increased caseload the membership of the Defense Board
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could be increased and cases could be decided by panels of board mem
bers as is done by the ASBCA.

Out of 143 contractual adjustment requests received by the Defense 
Department in 1965, only twenty-two of them were the subject of a 
contract adjustment board decision. This means that 121 requests were 
finally disposed of by the heads of procuring activities. Although the 
boards will occasionally review these decisions, they are reluctant to do 
so and no rules of procedure for requesting review have been established. 
The heads of procuring activities have the authority to deny any request, 
although many of them have little experience with or knowledge of Pub
lic Law 85-804. To prevent improvident decisions of heads of procuring 
activities from being final, procedures for review by the boards should 
be established. The right to a review would be sufficient. The contrac
tor should not be given the right to appeal since relief is discretionary 
and numerous appeals would hinder the grant of expeditious relief which 
is one of the purposes of Public Law 85-804.

It has been suggested that the ASBCA be given the authority to make 
all contractual adjustments except for essentiality.3"9 While this might 
be done by boards of contract appeals with small caseloads, it would not 
be practical for the ASBCA,. with an annual caseload of around 1000. 
One of the purposes of Public Law 85-804 is to grant expeditious relief. 
This purpose would not be realized if contractors had to encounter the 
normal delays in obtaining an ASBCA decision—delays which would be 
increased by a larger caseload caused by extraordinary relief requests. 
There may be situations where the contractor may be forced to seek ordi
nary relief from the ASBCA while seeking extraordinary relief on differ
ent grounds for the same contract from a contract adjustment board. 
While this administrative splitting of remedies may be somewhat disad
vantageous, the advantage of obtaining the extraordinary relief expedi
tiously outweighs the disadvantage of prosecuting two claims.

Public Law 85-804 offers the means by which the government con
tractor can escape many of the restrictions imposed by sovereign immu
nity and laws governing procurement. It authorizes relief which is either 
unavailable elsewhere or obtainable only after lengthy delays. If the 
Government is willing to remove the shroud of secrecy with which it 
has cloaked its implementation of the statute, both the Government and 
its contractors will benefit from the increased use of extraordinary con
tractual relief.

329 69 Fed. Cont. Rep. § K (1965).
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In tracing the history of court congestion in the Superior Court of 
Los Angeles County, the author explores the many attempts made to 
alleviate this problem and the varying degrees of success achieved. Judge 
Nix then explains the eventual solution—the court’s use of certificates 
of readiness. The operation of the program in its present form is dem
onstrated by tracing a hypothetical case through the entire civil judicial 
process up to trial. The success of Los Angeles will undoubtedly pro
vide helpful information for other jurisdictions presently struggling with 
this problem.

Court congestion has become as traditional an evil on the American 
scene as smog, snarled traffic, and inflation. Whereas, however, smog 
affects the eyes, traffic the nerves, and inflation the wallet, court conges
tion affects our constitutional right to speedy justice. This too often re
sults in a denial of justice entirely. Aware of this creeping paralysis, 
which for more than two decades has been attacking the courts through
out the nation, the legal community has subjected our judicial system to 
searching examination. Numerous books and articles have analyzed the 
causes and explored a host of suggested solutions to the problem,* 1 courts 
from coast to coast have instituted measures to reduce backlog and delay, 
and still it takes an average of twenty months to get a personal injury 
suit to jury trial in a state court. The situation is most appalling in the 
larger cities, where ever-soaring auto accident cases can cause as much as 
a five-year delay.2

This paper will discuss how the problem of congestion was met and 
solved in the Superior Court of California for the County of Los Angeles. 
This court, with its staff of 120 judges, "is the nation’s largest court of 
general jurisdiction under one management (and in the world second 
only to the district court in Tokyo). It serves a population of 6,500,000 
{now over 7,000,000] [and] operates eleven [now nine] detached 
branch courts [now called Districts] including a psychiatric court [now 
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called the Mental Health Department] in the General Hospital.” ' The 
history of the Los Angeles court’s battle with congestion may prove help
ful to other courts. Before the final cure was found, the court utilized 
virtually all of the measures devised elsewhere, plus some original ideas 
of its own.

Early Attempts at Resolving Congestion

Congestion was not always a problem for the Los Angeles court. In 
1940, when a staff of fifty judges served a county of 2,750,000, the back
log of civil cases totaled 3,700 and the median delay was 7 months from 
memo-to-set until trial. At that time there was ample justification for 
curtailed court hours and summer-long vacations. With the advent of 
World War II, the backlog and delay dropped even more.3 4 The end of 
the war, however, brought a startling change. Servicemen and workers 
in the electronic and aircraft plants who had succumbed to the lure of Los 
Angeles returned with their families and established permanent homes. 
By 1949, Los Angeles County contained over 4,000,000 people, and the 
vast farm areas between Los Angeles harbor and San Fernando were be
ing filled in by hundreds of housing developments. The highways soon 
became the scene of accidents and injuries in the tens of thousands. By 
January 1, 1949, the court faced a civil backlog of over 8,000 cases, with 
a median delay between request-for-setting and trial of 12 months in 
jury cases and 11 Vi months in non jury cases.

3 Banks, The Crisis in the Courts, Fortune, Dec. 1961, pp. 86, 192.
4 The civil backlog had dropped to 2,206 cases and delay to 5 months. See years 1943- 

1945 in Tables A & B.
5 CAL. Civ. Pkoc. Code § 89(1) (a). A subsequent amendment raised the limit to $5,000. 

Cal. Civ. Proc. Code § 89(l)(a).
6 See years 1946-1950 in Tables A & B. Filings had reached 94,000 cases by 1946, with 

almost 75% of these being personal-injury suits.

By 1947, a premonition of worsening conditions and an awareness 
of the need for efficient leadership caused the judges to begin choosing 
the presiding judge by election, in place of the previous system of ro
tation by seniority. In 1949 two steps were taken: Court hours were 
lengthened and, more importantly, the dollar limit of the Municipal 
Court’s jurisdiction was raised from 2,000 to 3,000 dollars.5 6 Within a 
year, 3,000 cases were filed in Municipal Court which otherwise would 
have been filed in Superior Court. The effectiveness of this measure 
was demonstrated by a decrease of the civil backlog to 6,268, and a drop 
in delay to 9 months in jury cases and 6 months in nonjury cases?

Although the number of filings increased steadily, civil backlog and 
delay remained constant until the mid-fifties and the arrival of the free-
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way era. By this time Los Angeles County was a solid mass of homes 
and industries accommodating more than 5,000,000 inhabitants. A new 
rash of dented fenders and whiplash injuries brought total filings to 
115,000 in 1956. On January 1 of that year the civil backlog totaled 
10,759, with a median delay of 15 months in jury cases and 8 ¥2 months 
in nonjury cases. Since the same conditions existed in all of California’s 
metropolitan centers, the California Judicial Council responded by estab
lishing a statewide Superior Court pretrial system, mandatory for all cases 
with an estimated trial time of more than one day, major emphasis be
ing on trial preparation rather than settlement.' This brought only 
short-lived relief, for as is demonstrated in Tables A and B, congestion 
resumed its upward climb in 1957.

TABLE A

LOS ANGELES SUPERIOR COURT
MEDIAN DELAY OF PRETRIED CASES—COUNTY

January 1, 1940 - January 1, 1966
--------- Jury ______Nonjury

Number of Months
(From Memo to Trial)

1940 41 42 43 44 45 46 47 48 49 50 51 52 53 54 55 56 57 58 59 60 61 62 63 64 65 66

/

j

z

—

1

■ /

1

1 
1
1

1
1

X
X 

X 
X

7 
/ r 1

1
»

t \

» 
f 
r 
i

/
\ \ 
\
\ //

r \ \
\

1

X
/■ XX,

X
X 

X

-th—
1

x\ 
V ***

7 This system is now contained in Cal. Super. Ct. (Crv.) R. 206, 208-22, 245(a)(4). The 
State Judicial Council is presently considering discarding compulsory pretrial. It would be 
voluntary, except that the court could order pretrial if the case seemed sufficiently compli
cated. Instead of pretrial, we would have a mandatory "setting conference” to ascertain the 
exact progress of the case toward trial readiness.
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TABLE B

LOS ANGELES SUPERIOR COURT
CIVIL BACKLOG

January 1, 1940 - January 1, 1966 
CASES

(In thousands)

T 1
L

t
/

z
/

—-------11  k ------ ------- ■ -1 -------1111  1—4—J      *-
1940 41 42 43 44 45 46 47 48 49 50 51 52 53 54 55 56 57 58 59 60 61 62 63 64 65 66

By this time the judicial complement of the Superior Court for Los 
Angeles County had been increased to ninety, but the hours the judges 
spent in the courtroom were seriously reduced by administrative duties. 
In 1957, prodded by those persons familiar with the problem, the state 
legislature authorized an executive officer to take over all administrative 
functions of the Los Angeles court. This, incidentally, was the first posi
tion of its kind in an American trial court. Now, for the first time, the 
presiding judge and his committees were able to devote their hours off 
the bench to devising means of reducing the ever-growing backlog and 
delay.8

8 As of January 1, 1958, civil backlog had reached 12,926 and median delay was 15 Yz 
months.

9 The new hours were 9:00 a.m. to 4:30 p.m., with the first half-hour devoted exclusively 
to default divorces. Only two recesses were permitted, limited to ten or fifteen minutes each.

10 Cal. Civ. proc. Code §§ 631-45. This particular innovation was not modelled after 
the system of any other jurisdiction.

A two-part program entitled "Operation Road Block” was instituted, 
lengthening court hours9 and establishing a personal-injury nonjury 
panel, enabling parties to waive a jury trial in favor of a hearing before 
a panel judge who would have the power to render a final judgment.10 
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The result of this two-pronged effort was a -month reduction of delay 
in civil jury cases and a 3 Vi-mon th reduction in nonjury cases. Filings, 
however, increased by 6,200 in 1958, and by 1959 the civil backlog had 
increased from 12,926 to 16,334.

Besieged by a critical press and indignant litigants, the court turned 
to the Governor and legislature for help, and in 1959, twelve new judges 
were authorized. The court, desperate to find some method which would 
halt the ever-mounting delay and congestion, examined measures em
ployed by other courts. One result was the adoption of an innocuous 
measure authorizing, but not requiring, the use of impartial medical ex
perts.11 An apparent breakthrough was achieved when the court devel
oped a personal-injury pretrial settlement program,12 which became effec
tive the following year. It was designed to work in conjunction with the 
existing pretrial system and was to be used only when the parties re
quested a settlement conference. This program resulted in a pretrial 
settlement record of over 65 per cent during the following two-year pe
riod. It was so successful that it has been copied by courts in other parts 
of the nation.

11 No such projects in impartial medical testimony are presently in use by the court.
12 Cal. Super. Ct. (Civ.) R. 207.5. The judge has no power of final determination in 

these conferences, but rather, if unsuccessful, he sends the case back to the Master Calendar for 
a regular pretrial hearing and the case goes to trial.

13 Despite the drop in delay the backlog continued its relentless rise to 22,753 on January 
1, 1962. See years 1959-1962 in Tables A & B.

14 When acting in this capacity, commissioners have the power to render final judgments. 
Ordinarily their contribution to preparing cases for trial is in the pretrial department.

15 This procedure is pursuant to Cal. Super. Ct. (Civ.) R. 532.

By January 1, 1962, civil delay in jury cases had dropped from 18 
months to 16 months and in nonjury cases from 15 months to 13 months, 
but total filings had increased to more than 160,000.13 It soon became 
apparent that delay had resumed its upward rise—establishing a new 
record with each month. More desperate measures were quickly adopted. 
Thirty commissioners were authorized to act as judges pro tern;14 the 
bench was expanded to 120 and the additional judges were quickly ap
pointed. Next came a new judges-pro-tempore program utilizing the 
services of volunteer attorneys during judges’ vacation periods, provided 
that waiting counsel agreed to stipulate to one of the available pro tern 
judges selected from the volunteer list.15

Another expedient was devised in August 1962, when Superior Court 
Rule 27, which controls judge-counsel conferences, was amended to re
quire that all counsel, prior to the start of any contested action (probate 
and domestic relations excepted), confer in chambers with the judge as
signed to try the case. The purpose was to exhaust all possibilities for 
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settlement or limitation of issues and to consider any other matters which 
might expedite the trial.

These measures, it was hoped, would finally bring a decrease in con
gestion and delay or, at least, some leveling off of the upward curve. 
Yet, on January 1, 1963, delay in civil jury cases had risen to 21 months, 
and the civil backlog had increased to 25,086 cases.10 Another urgent 
examination of the now-critical situation was conducted by Presiding 
Judge Chantry. A district-by-district breakdown of congestion disclosed 
that several of the eight outlying branches had little or no backlog and 
delay and that the Central District was bearing the brunt of congestion. 
This, at least, could be remedied. On February 1, 1963, the state legis
lature made it mandatory that filings for injury or wrongful death be 
made in the district where the cause of action arose.11 Since this affected 
58 per cent of the civil filings, within a few months the civil backlog 
began to show a downward trend for the first time in six years. Not so 
with delay, however, which, by January 1, 1964, had mounted to 22 
months in jury cases and 18 months in nonjury cases. The extent of 
this rise can be seen in Table A. Once again the situation was reviewed 
by Presiding Judge Kenneth Chantry and his committees. The popu
lation was now only a fraction short of 7,000,000, and the period of 
delay was nearly 24 months.16 17 18 Remedies utilized by other courts or 
suggested by authorities from both the bench and the bar were reviewed. 
The best of all plans, for example, the New Jersey Plan19 and the Phila
delphia Plan,20 had been utilized. What was responsible for this never- 
ending increase in delay and congestion?

16 See years 1962-1963 in Tables A & B. This was a 1-year increase of 5 months in delay 
and represented the impact of the additional 23,000 cases filed in 1962.

17 Cal. Civ. Proc. Code § 395. While other jurisdictions, such as New Jersey, have 
found partial solutions to congestion by centralizing their court systems, such an approach 
has never been feasible in Los Angeles. In a county of over 4,000 square miles containing 
7,000,000 residents, it would be completely impractical to locate the Superior Court at just 
one site. Such centralization would mean a round trip of 150 miles per day for some litigants 
trying cases in the Central District.

18 Total annual filings had reached 166,000 and a record-breaking year was expected.
19 For a discussion of the approach of New Jersey to the problem of congestion see Bren

nan, New Jersey Tackles Court Congestion, 40 J. Am. Jud. Soc’Y 45 (1956).
20 For a discussion of the approach of Philadelphia to the problem of congestion see Zal, 

Philadelphia’s Municipal Court Eliminates Backlogs, 47 A.B.A.J. 1101 (1961).

Final Solution—Certificates of Readiness

It is the responsibility of the court to try all contested civil cases as 
promptly as possible after the cases are ready for trial. The court, how
ever, had done everything possible to assure its readiness for trial. There 
was, in fact, no instance wherein a judge had not been ready to try a case 
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once it had been placed on the calendar. All indications seemed to place 
the fault elsewhere.

The statistical department of the court then went into action. In a 
study of 5,986 civil cases then on calendar, it was discovered that 1,812 
were over 2 years old, 275 over 3 years old, and 95 over 4 years old. 
Further statistical study indicated the large number of cases set for pre
trial or for trial which subsequently went off the calendar because they 
had been settled or abandoned by the parties. Disclosed, too, was the 
enormous number of cases which had been set for pretrial or for trial, 
only to have counsel ask for last-minute continuances due to unprepared
ness. This was certainly no fault of the court. Was there some mea
sure which might control continued delays on the part of counsel?

Certificates of readiness were nothing new. They had been utilized 
by a fairly small number of courts, including the superior courts of sev
eral California counties. In 1963, under Presiding Judge Faries, they 
had been instituted for testing purposes in the branches of the Los An
geles Superior Court. With statistical evidence of delay due to counsel, 
the court reviewed the effectiveness of the certificates-of-readiness pro
grams in those other California counties where it had recently been insti
tuted.

San Francisco, during a 4-month period, had reduced its backlog 
slightly, but with no corresponding reduction in the 24-month civil de
lay. Changes in San Joaquin, Santa Clara, and Sonoma Counties had 
been negligible. In San Mateo County, there had even been an increase 
in backlog and delay after the introduction of the readiness requirement. 
In Sacramento, although the readiness requirement had reduced the back
log from 1,889 to 1,516 after 6 months of operation, delay had remained 
at the constant level of 17 months.

The investigation next turned to the Los Angeles County Superior 
Court’s own branches. In December 1963, Presiding Judge Faries an
nounced the effect of pretrial readiness certification in the branches after 
10 months of operation. As indicated in Table C, the results were, at 
best, inconclusive and in some instances disheartening. The plan, how
ever, had several committed adherents: Judge Philbrick McCoy, Chair
man of the Special Committee on Certificates of Readiness, Judge Faries, 
and the new Presiding Judge, Kenneth Chantry.

After a further study of certificates and their use in other courts, it 
became apparent that there were no "teeth” in the program as it was 
managed elsewhere. Then Judges Chantry and Faries returned from a 
metropolitan judges conference in Philadelphia with an insight toward 
a possible solution: The Second District of New York had adopted a rule 
whereby a case was automatically dismissed if a memorandum-to-set or
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TABLE C

EFFECTS OF CERTIFICATES-OF-READINESS PROGRAM IN
DISTRICTS OF LOS ANGELES SUPERIOR COURT

MARCH 1963 OCTOBER 1963

EAST

Cases

259

Time
Jury Nonjury

Cases

220

Time
Jury

7
Nonjury

57 6

NORTH CENTRAL:
Burbank 331 11 11 301 12 12
Glendale 144 7 7 155 9 7

NORTHEAST 310 414 414 315 51/4 5/4
NORTHWEST 285 5 5 406 6 6
SOUTH 1087 6 6 909 6 6
SOUTHEAST 553 5 3 457 3 3
SOUTHWEST 535 7 5 452 7 4
WEST 555 71/2 71/2 363 8I/2 8

certificate of readiness was not filed within one year. 21 The two Los
Angeles judges doubted that the Los Angeles court had this power,21 22 but 
suggested that the clerk could send out a notice that unless cause is shown 
within 30 days why the matter should not be dismissed, it will then be 
dismissed.

21 This rule has since been given state-wide application. N.Y. CT. (Civ.) R. 3404.
22 While no past case law has prohibited such a move, our court differs procedurally from 

other courts in that automatic dismissal was not considered for the certificate of readiness pro
gram as it may have been in other areas. The court believed that the desired results could 
be achieved without using such a drastic measure. We do, however, observe a statute cover
ing dismissal after lack of prosecution.

23 On April 10 of that year a letter from Presiding Judge Chantry accompanied the final 
revision titled "Policy Memorandum: Setting Cases for Pretrial and Trial,” which was sent to 
every attorney in Los Angeles County. The contents of the letter are revealing:

It is the responsibility of the court to try all contested civil cases as promptly as 
the court can after cases are "ready for trial.” It is the responsibility of the attorneys 
for the parties to advise the court when a case is ready for pretrial conference, or for 
trial. It serves no useful purpose to set cases for a pretrial conference or for trial 
merely because a memorandum to set has been filed . . . and then have the parties 
ask for one or more continuances because they are not ready.

Under the rules, the filing of a memorandum to set is merely a mechanical de
vice which serves to put the case on the Civil Active List. After the effective date 
of this Policy Memorandum no case then on the Civil Active List, with but two ex
ceptions, will be calendared until the parties have advised the court, by the filing of

Meetings followed in rapid succession, many with members of the 
bar who, though divided in their opinions, were most cooperative when 
consulted. Lights in the courthouse burned nightly while judges strug
gled over revision after revision of drafts, procedures, and forms. Not 
until the first week in April 1964 was a majority of the judges satisfied 
with the procedures to be followed—procedures which could be effective 
only with the strictest supervision and enforcement by the Master Calen
dar Department over which I then presided.23
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On May 1, the effective date of the new program, the court sent in
vitations to the attorneys for all cases then in the backlog to file certifi
cates of readiness and be set for trial. The small response to these invi
tations dramatically emphasized that most of the cases which were in the 
backlog at that time were actually not ready for trial, and very likely were 
not intended to go to trial at all. The attorneys were then sent a second 
notice stating that if they did not respond by filing a certificate of readi
ness, they would be placed off-calendar and removed from the civil back
log, effective January 1, 1965. Even this brought little response. As 
the cases were placed off-calendar, the backlog began to drop.

The effect of the certificate-of-readiness program in bringing an end 
to delay in the Superior Court for Los Angeles County is best demon
strated by the results graphically depicted in Tables A and B. On Janu
ary 1, 1965, delay had reached a new high in the civil court—23 
months in jury cases and 18 months in nonjury cases. The backlog stood 
at 20,532, a decrease of 4,554 from the peak—thanks to mandatory fil
ings for injury or wrongful death in the district where the cause of action 
arose.24 Twelve months later, January 1, 1966, civil delay in both jury 
and non jury cases had dropped to 6 months—the level of delay which 
had existed a quarter of a century earlier. The problem of congestion 
was also eradicated. The civil backlog by January 1, 1966, had dropped 
to the 1955 level of 9,851 cases. This was accomplished in a county 
which, in 1965, contained almost 2,000,000 more inhabitants than in 
1954—almost 4,000,000 more than in 1941.

a certificate of readiness, that they are ready for a pretrial conference or for trial. 
The two exceptions are: (1) Condemnation actions, which are governed by the 
policy manual entitled "Pretrial, Discovery and Calendaring in Eminent Domain 
Cases,” and (2) appeals from small claims and justice courts requiring a new trial.

This Policy Memorandum becomes effective May 1, 1964. The cooperation of 
the bar is anticipated in this mutual effort to improve our calendaring procedures. 
It is believed through our cooperative efforts both the backlog and the delay can be 
efficiently administered. This, in turn, will set the stage for further improvements 
that can only follow identification of the problem area.

24 See note 17 supra and accompanying text.

Present Operation of Certificates of Readiness

Under the present system, attorneys desiring to have a case set on 
the pretrial or trial calendar must file a certificate of readiness signed by 
all parties, asserting that all deposition and discovery have been com
pleted and the case is ready for trial. Requiring the certification of readi
ness from the attorneys is but part of the operation. Of equal, or even 
greater, importance are the calendar-management policies followed in 
our Los Angeles court. Cases are set on the trial calendar within 12 
weeks after pretrial unless the schedule of any of the attorneys prevents 
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them from taking another trial date within that time. To facilitate the 
operation of this program IBM data-processing equipment is used to co
ordinate the schedules of each of the county’s 10,000 attorneys over 
twelve-week periods, allowing the master calendar assistant to avoid con
flicting dates when setting cases for trial.

When a case has been set for trial, the attorneys are ordered to report 
to Department One—the Master Calendar Department—where ready 
cases are dispatched to trial departments. If the attorneys, despite their 
certificates of readiness, are not ready for trial on the specified date, the 
master calendar judge will place the case off-calendar unless the attorneys 
can show exceptional cause for their delay—and “exceptional” may well 
be an understatement. By the filing of a request and declaration for 
reinstatement, cases may be returned to the calendar and assigned a new 
trial date, thus eliminating the necessity of circulating and filing a new 
memorandum and certificate of readiness.

To give an idea of how the certificate-of-readiness policies are admin
istered in contested civil cases in this court, let us follow a typical case 
through the system from the date the case is filed. When all depositions 
and discovery matters have been completed, one attorney (usually the 
plaintiff) must prepare the Memorandum for Setting and Certificate of 
Readiness form25 and serve it upon all other parties to obtain their signa
tures. The document is then filed with the County Clerk’s Office. If 
one or more parties refuse to sign, the attorney may still file the docu
ment, but must include an affidavit stating the reasons why the other 
parties did not sign. If no opposition is filed, the case is set on either 
the pretrial or trial calendar, depending on whether pretrial is required, 
and notices of assignment of date are sent to counsel. All cases estimated 
to require less than five hours of trial time are exempt from pretrial and 
may go directly to the Department One calendar. Cases are set for pre
trial approximately forty days after the certificate is filed and for trial 
within twelve weeks after pretrial is completed.

23 In addition to signifying the completion of deposition, the certificate of readiness con
tains a thorough description of the case involved, including estimated time, type of action and 
relief, pretrial status, and any other information which would aid in setting.

Let us take for our example a case requiring pretrial. On the as
signed date, the case appears in a department for pretrial hearing. Cases 
which at that time are not ready for pretrial are generally placed off- 
calendar and the memorandum-to-set vacated unless counsel can show 
very good cause for continuance. At the present time, the continuance 
rate in pretrial departments is less than twenty per cent of the calendar. 
When a case has completed pretrial and the pretrial order is made, coun
sel must fill out and file a setting information sheet with the master cal
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endar assistant in order to obtain a trial date.20 The master calendar 
assistant then consults her tab run to find a trial date which is convenient 
for the court and does not conflict with the attorneys’ schedules during 
the coming twelve-week period. The assigned trial date is added to the 
setting information sheet and is also added to the pretrial order, a copy 
of which is mailed to the attorneys. Next the setting information sheet 
is keypunched and the data on the case is added to the following day’s 
tab run.

On the date assigned for trial, the case appears in Department One 
for dispatching to a trial department. Here again, continuances are very 
tightly controlled by the master calendar judge, who grants them only 
under exceptional circumstances. Cases which are not ready for trial are 
generally placed off-calendar and the memorandum-certificate vacated. 
Under the certificate-of-readiness program, a larger number of cases are 
actually ready for trial when so certified, thus making calendar manage
ment more definite than in the past. We find that when the court is 
able to bring cases to trial within six months and to require that cases 
certifying readiness be ready as certified, the attorney community is able 
and willing to cooperate.

Conclusion

The history of the Los Angeles court’s long battle against congestion 
and delay clearly indicates that the credit for the elimination of these 
problems must be given to the certificate-of-readiness program and its 
strict supervision and enforcement. As of this writing, final statistics are 
not available for the year 1966. Despite a sizeable increase in the num
ber of filings, however, it is now evident that the cure effected by the 
certificate-of-readiness program will be permanent—providing there is 
no interference with the program by antagonistic forces.

It would be self-delusion to fail to recognize that the program has 
opponents on both bar and bench. Some attorneys may be deprived of 
the income formerly obtained from numerous continuances which were 
explained to the client as the fault of the court. A few large legal firms, 
which represent the majority of defendants in accident cases, may find it 
difficult to find an open trial date within the limits permitted without 
adding more attorneys to their staffs. Political officeholders may give 
credence to unfounded statements that the program fails to allow ade
quate time to prepare for trial. There are also some members of the 
bench who are antagonistic to the program simply because it departs

26 This setting sheet identifies all attorneys in the case, as well as other pertinent infor
mation, and is used to produce a punched card for each attorney in the case. These cards go 
into a tab run which is, in effect, an attorney schedule for the coming months. 
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from the traditional court practices of their early days at the bar—or per
haps because the program’s constant demand on their time and services 
makes leisure time a rare commodity.

Most heartening, however, is the rapidly increasing approval of the 
program by the bar, both locally and nationally. That many of the na
tion’s courts are likewise interested is evidenced by the visits made by 
their representatives to investigate the certificate-of-readiness program 
and to see it in action. This growing approval reflects the sincerity of 
both bench and bar in their adherence to the true spirit of the law. This 
is particularly true of the new generation of lawyers who are showing a 
determination to revise codes to fit the needs of the space age rather than 
merely to exploit the courts. They show an increasing willingness to 
work with the bench to draft and promulgate new codes and to eliminate 
statutes and procedures which are obsolete or unworkable.

Judicial delay is a problem not only for the personal-injury litigant; 
it also affects the complex relationships between interstate and interna
tional industries, national and international governmental activities, com
plex electronic and space communication corporations, and all the other 
aspects and relationships of a computerized era. It is obvious that a judi
cial system which cannot efficiently handle the demands of today will be 
blundering helplessly among the demands of tomorrow.

Today’s world moves swiftly, and those born into it are unwilling to 
tolerate delay in the administration of justice. They are the ones who 
have happily accepted the certificate-of-readiness program as an integral 
part of the modernized judicial process. As their numbers increase, the 
program will become a permanent, integral part of court procedure wher
ever the festering sore of congestion and delay infects our nation’s courts.
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This is the first of a two-part treatment of the ethical problems of 
prosecuting attorneys. Mr. Freedman explores certain practices allegedly 
engaged in by prosecutors, pointing up the unique decisions they must 
make and the ethical implications of their actions. He examines six 
areas of particular difficulty, attempting to delineate the fine line be
tween strategy and tinethical activity in each. Finally, he attempts to 
answer some of the challenges to his thesis raised by Mr. Braun in the 
second article.

In an earlier paper,1 I analyzed the three most difficult ethical prob
lems faced by the criminal defense attorney: (1) Is it proper to use cross- 
examination to make a witness appear to be mistaken or lying when you 
know that his testimony is accurate and truthful? (2) Is it proper to 
put a witness on the stand when you know he will commit perjury? (3) 
Is it proper to give your client advice about the law when you have rea
son to believe that the knowledge you give him will tempt him to commit 
perjury?

In a substantial number of instances, the attorney who recognizes 
that he functions in an adversary system of criminal justice will be com
pelled, however reluctantly, to answer yes to these questions. The ad
versary system presupposes that the most effective means of determining 
truth is by placing upon a skilled advocate for each side the responsibility 
for investigating and presenting the facts from a partisan perspective. 
Thus, the likelihood is maximized that all relevant facts will be ferreted 
out and placed before the ultimate fact-finder in as persuasive a manner 
as possible. It may be true that this system is not beyond criticism, but 
the purpose of this paper and the previous one is not how to reform it, 
but how to act responsibly within it.

Question-begging responses are common in this area: the attorney is 
an officer of the court; he participates in a search for truth. Indeed he 
is and indeed he does, but these propositions merely serve to state the 
problem in different words: As an officer of the court, participating in a 
search for truth, what is the attorney’s special responsibility, and how 
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does that responsibility affect his resolution of the questions posed? This 
question requires further consideration of the adversary system.

If such a system is to function effectively, it is necessary that each 
adversary have “entire devotion to the interest of the client, warm zeal in 
the maintenance and defense of his rights and the exertion of his utmost 
learning and ability.”2 Moreover:

2 ABA, Canons of Professional Ethics 15 (1908) [hereinafter cited as Canon].
3 2 Meechem, Agency § 2297 (2d ed. 1914).
4 ABA Comm, on Professional Ethics & Grievances, Opinion 150 (1936) [here

inafter cited as Opinion], quoting Thornton, Attorneys AT Law § 94 (1914).
5 Greenough v. Gaskell, 1 Myl. & K. 98, 103, 39 Eng. Rep. 618, 621 (1833) (Lord Chan

cellor Brougham).
«Opinion 91.
“ Canon 22.
3 Canon 15.
8 CANON, Preamble (1908).

The purposes and necessities of the relation between a client and 
his attorney require, in many cases, on the part of the client, the fullest 
and freest disclosures to the attorney of the client’s objects, motives and 
acts. ... To permit the attorney to reveal to others what is so disclosed 
would be not only a gross violation of a sacred trust upon his part, but 
it would utterly destroy and prevent the usefulness and benefits to be 
derived from professional assistance.3

This "sacred trust” of confidentiality, which is also enjoined upon attor
neys by Canon 37, must "upon all occasions be inviolable,” or else the 
client could not feel free "to repose [confidence] in the attorney to whom 
he resorts for legal advice and assistance.”4 Destroy that confidence, and 
"a man would not venture to consult any skillful person, or would only 
dare to tell his counsellor half his case.”5 The result would be impair
ment of the "perfect freedom of consultation by client with attorney,” 
which is "essential to the administration of justice.”6

Thus, the role of advocate and counsellor in an adversary system may 
require the attorney to withhold truthful and relevant information from 
the court in a particular case—even though the search for truth may 
thereby be frustrated to some extent—because greater injury would be 
done to the adversary system of truth-finding if clients had reason to be 
fearful of confiding in their attorneys.

This conclusion might appear to be precluded by the attorney’s obli
gation of candor to the court,7 and the proscription of any "violations of 
law or any manner of fraud or chicane.”8 However, insofar as the “gen
eral guide”9 provided by these canons conflicts with the attorney’s obliga
tions to his client, they must give way. For example, in Opinion 287 
an eminent panel, headed by Henry Drinker, held that a lawyer should 
sit silently by when his client lies to the judge by saying that he has no 
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prior record, despite the attorney’s knowledge from the client to the con
trary. William B. Jones, then a trial lawyer and now a judge in the 
United States District Court for the District of Columbia, wrote a sepa
rate opinion to emphasize his view that the attorney is duty-bound to 
withhold the truth from the court even if the information has come to 
him from a source other than the client.

In the criminal case, of course, the adversary system has further rami
fications. The defendant is presumed innocent. The burden is on the 
prosecution to prove beyond a reasonable doubt that the defendant is 
guilty. Even the accused who knows he is guilty has an "absolute consti
tutional right” to remain silent and to put the government to its proof.10 
Consequently, the defense lawyer’s obligation may well be to advise his 
client to withhold the truth. As Justice Jackson said, “[A]ny lawyer 
worth his salt will tell the suspect in no uncertain terms to make no 
statement to police under any circumstances.”11 In doing so, according 
to Chief Justice Warren, an attorney is

10 Escobedo v. Illinois, 378 U.S. 478 passim (1964).
11 Watts v. Indiana, 338 U.S. 49, 59 (1949) (separate opinion).
12 Miranda v. Arizona, 384 U.S. 436, 481 (1966).
13 Id. at 514 (dissenting opinion).
14 Bress, Professional Ethics in Criminal Trials: A View of Defense Counsel’s Responsi

bility, 64 Mich. L. Rev. 1493 (1966).
is 295 U.S. 78 (1935).

merely exercising the good professional judgment he has been taught. 
. . . He is merely carrying out what he is sworn to do under his oath—to 
protect to the extent of his ability the rights of his client. In fulfilling 
this responsibility the attorney plays a vital role in the administration of 
criminal justice under our Constitution.12

Thus the lawyer “of necessity may become an obstacle to truthfinding,” 
in Justice Harlan’s words, "in fulfilling his professional responsibili
ties.”13

II.

One consequence of the paper on defense counsel’s ethical problems 
has been the inference drawn by some that it is only the defense attorney 
who has such problems, and that the prosecutor’s ethical difficulties have 
all been solved, if indeed they ever existed at all. For example, in his 
comment14 * on my article in the Michigan Law Review, David G. Bress, 
United States Attorney for the District of Columbia, begins by quoting 
from the familiar language of Berger v. United States™ to the effect that 
the job of the prosecutor is not necessarily to convict, but to see that 
justice is done. He then goes on to suggest that prosecutors live by this 
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standard, and to argue that defense counsel’s ethical problems would 
readily be solved if defense attorneys would simply take their guide from 
this same standard.

Unfortunately, however, these problems are not so facilely resolved, 
since defense counsel and prosecutor have significantly different roles and 
functions, and because their ethical difficulties vary accordingly. De
fense counsel has obligations deriving from the importance, to the ad
versary system, of confidentiality between attorney and client, the pre
sumption of innocence and burden of proof, the constitutional right to 
counsel, and the constitutional privilege against self-incrimination. The 
prosecutor, who does not represent a private client, is not affected by 
these considerations in the same way. For example, the defense attorney 
is privileged to withhold evidence: there is nothing unethical in keeping 
a guilty defendant off the stand, and putting the government to its proof. 
The Constitution guarantees nothing less than this. Obviously, however, 
it does not follow that the prosecutor is also privileged to withhold or 
suppress material evidence, or that there is something essentially unfair 
in this double standard.

Similarly, it is ethical for defense counsel to cross-examine a prosecu
tion witness to make him appear to be inaccurate or untruthful, even 
when the defense attorney knows that the witness is testifying accurately 
and truthfully.16 Although it appears to be inconsistent with their gen
eral position that counsel should never mislead the court in any way, both 
Mr. Bress and Judge Warren E. Burger agree with this conclusion.17 
They reach this result on the reasoning that the defense is entitled to 
"put the government to its proof’’18 19 and to "test the truth of the prosecu
tion’s case,”10 whereas I base the same conclusion on the necessities of 
the obligation of confidentiality.20 However, neither of these rationales 
would justify a prosecutor in obtaining a conviction by making a defense 
witness appear to be lying when the prosecutor knows that the witness is 
testifying truthfully.21 The defendant, who is presumed innocent, does 

is freedman 1, at 1474-75.
17 See Bress, supra note 14, at 1494; Bress, Standards of Conduct of the Prosecution and 

Defense Function: An Attorney’s Viewpoint, 5 American Crim. L.Q. 23, 24 (1966); Burger, 
Standards of Conduct for Prosecution and Defense Personnel: A Judge’s Viewpoint, 5 Ameri
can Crim. L.Q. 11, 14-15 (1966). See also Bowman, Standards of Conduct for Prosecution 
and Defense Personnel: An Attorney’s Viewpoint, 5 American Crim. L.Q. 28, 30 (1966); 
Starrs, Professional Responsibility: Three Basic Propositions, 5 American Crim. L.Q. 17, 
21-22 (1966).

18 Bress, supra note 14, at 1494.
19 Burger, supra note 17, at 14.
20 Freedman 1, at 1474-75.
21 It is not clear whether Mr. Bress approves of this tactic on the part of the prosecutor. 

See Bress, supra note 14, at 1494.
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not have a burden of proof to be tested, nor does the prosecutor function 
under the burden of an obligation of confidentiality in conducting him
self at trial.

Also bearing upon the different obligations of defense counsel and 
prosecutor are the relevant and important distinctions between the gov
ernment and the individual citizen who is prosecuted. One such distinc
tion is the paramountcy of the individual and the sanctity of his person
ality in our society. Another is the awesome power of the government, a 
power that the Founding Fathers had good reason to circumscribe in the 
Bill of Rights and elsewhere in the Constitution. A third difference is 
the majesty and dignity of our government. Conduct that may be toler
able in individuals may be reprehensible when done "under color of law” 
on behalf of the nation or a state. These considerations must be given 
due regard in setting the standards of ethical conduct to be expected of 
the prosecutor as attorney for the government. In addition, the prosecu
tor has enormous and unique discretion in defining the particular crime, 
affecting the punishment, and even in deciding whether to prosecute at 
all. Thus, to say that the prosecutor has special responsibilities in exer
cising his discretion is simply to recognize that he is the attorney who has 
discretion to exercise.22

22 See generally Pye, Greenhalgh, Shadoan, Okun, Bellow & McCarthy, Ma
terials on Criminal Procedure in the District of Columbia II 1380-1410 (1965); 
Skolnick, Justice Without Trial (1966); Note, Prosecutors’ Discretion, 103 U. Pa. L. 
Rev. 1057 (1955).

Indeed, there can be no area of professional ethics more in need of 
analysis than that of the prosecuting attorney, since there are a substantial 
number of ethical problems that are unique to his high and difficult 
calling. I will discuss briefly six such problems, arising from common 
prosecutorial practices.

First, cases where the primary motive for the prosecution relates to 
matters other than commission of the particular crime for which the de
fendant is being prosecuted. An instance often suggested to justify this 
kind of conduct is the prosecution of Al Capone for tax evasion. If the 
government cannot successfully prosecute a notorious criminal for the 
numerous serious offenses he is suspected of having committed, some 
prosecutors consider it to be proper to subject him to prosecutions for a 
variety of other crimes, ranging from traffic offenses to tax evasion, for 
which he would not be investigated and charged were it not for his no
toriety. In support of such practices, it is argued that if the individual 
is in fact guilty of the crime with which he is charged, the motive of the 
prosecutor is immaterial. This contention overlooks the fact that there 
are few of us who have led such unblemished lives as to prevent a de
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termined prosecutor from finding some basis for an indictment or an 
information. Thus, to say that the prosecutor’s motive is immaterial, is 
to justify making virtually every citizen the potential victim of arbitrary 
discretion.

For example, the Chinese laundrymen in Yick Wo v. Hopkins13 were 
undoubtedly operating laundries in wooden buildings without licenses, 
thereby maintaining fire hazards and violating an ordinance lawful on its 
face. What made the convictions improper, despite the guilt of the de
fendants, was the demonstrated motive of city officials to discriminate 
against Chinese in enforcing the ordinance. Similarly, a recent convic
tion for income tax evasion was reversed when it was shown that the 
prosecution had been motivated by the defendant’s political views and 
activities.-’1 Prosecutions have even been motivated by personal grudges 
of public officials. From the day that James Hoffa told Robert Kennedy 
that he was nothing but a rich man’s kid who never had to earn a nickel 
in his life, Hoffa was a marked man. When Kennedy became Attorney 
General, satisfying this grudge became the public policy of the United 
States, and Hoffa, along with Roy Cohn and perhaps other enemies from 
Kennedy’s past, was singled out for special attention by United States 
Attorneys.20 This is, of course, the very antithesis of a rule of law, and 
serves to bring into sharp focus the ethical obligation of the prosecutor 
to refrain from abusing his power by prosecutions that are directed at 
individuals rather than at crimes.

23 118 U.S. 356 (1886).
24 United States v. Lenske, 62-2 T.C. 9686 (9th Cir. 1966).
25 During Robert Kennedy’s administration as Attorney General, there were more prose

cutions brought against James Hoffa than there were civil rights cases in the entire state of 
Mississippi, and more prosecutions against officers of the Teamsters Union than there were 
civil rights cases in the entire country.

Second, various plea-bargaining tactics that are, to a great extent, be
yond court supervision. These include multiplication of counts (e.g., by 
adding conspiracy counts, or by breaking up what is essentially a single 
offense into numerous parts), prejudicial joinder of defendants, and un
fair selection of the place of trial in offenses that cross state lines (like 
mail fraud which "takes place” in every state through which a letter 
passes).

For example, it is common practice for prosecutors in the District of 
Columbia Court of General Sessions to overcharge defendants, with the 
expectation of coercing a plea to the offense for which the defendant 
should have been charged in the first place. According to the Office of 
Criminal Justice, in its excellent study of the Court of General Sessions:

[T]he great volume of business at the court makes rapid disposition of 
cases extremely important. This in turn requires that most defendants 
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eventually plead guilty and that they not persist in demands for trials. 
One method of encouraging such a plea is to charge a felony at the out
set, and in this way set the stage for subsequent bargaining. Commonly, 
cases are papered as felonies, with the [prosecutor] . . . noting that a 
plea to some misdemeanor should be accepted. Note that the practice 
described here is not the one involved in routine plea bargaining, where 
charges are reduced after further exploration by counsel. In the present 
context, reference is to the cases which may technically be brought as 
felonies, but which in all probability will be resolved as misdemeanors 
because general prosecutive policy requires it. Negotiation in such 
cases is a formality.26

26 office of Criminal Justice, U.S. Dep’t of Justice, Criminal Justice in a 
Metropolitan Court 34-35 (1966) [hereinafter cited as Subin Report).

27 District of Columbia v. Mills, Crim. No. DC 3135-64, D.C. Ct. Gen. Sess., Jan. 22, 1965.

In other words, in a case that would be prosecuted as a misdemeanor if 
the defendant insisted upon going to trial, the prosecutor nevertheless 
makes the charge a felony. Thereby, the defendant, in order to avoid the 
false threat of a ten- or fifteen-year felony sentence, is coerced into plead
ing guilty to the misdemeanor and foregoing his right to trial by jury on 
that offense. Although the reason for this practice—"the great volume 
of business at the court”—is a serious practical problem, it does not justify 
the unethical practical effect of impairing a constitutional right by a com
bination of duress and trickery.

Third, condoning and covering up police abuses, such as brutality, 
perjury and unlawful arrests, searches, and interrogation. The difficulty 
here stems from the fact that the prosecutor has special problems in his 
relationship with the police. They must work together closely and con
stantly. The prosecutor’s job can be made extremely onerous if he does 
not have willing cooperation from the police, both in investigating and 
in presenting evidence in court. As a consequence, the prosecutor some
times finds himself compelled either to present charges against members 
of the police department for brutality or perjury—which impairs coop
eration—or to condone or cover up police crime—which is unethical.

For example, in 1964 two Negro men were stopped, interrogated, 
and searched for no other apparent reason than that they were walking 
with a white woman. They disputed the propriety of this arrest and, as 
a result, were charged with disorderly conduct.27 The police officers 
attempted to justify the initial arrest by swearing under oath that the men 
corresponded to a description of two burglars, broadcast over the squad
car radio the same evening. The police log book revealed, however, that 
no such burglary had taken place, and no such description had been 
broadcast. The prosecutor made strenuous efforts to prevent defense 
counsel from examining the log book, which implies that the prosecutor 
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was aware of the perjury and was attempting to prevent its exposure. 
Although a police trial board subsequently found the officers guilty of 
unlawful arrest and perjury, it subjected them only to small fines, rather 
than dismissal from the force. Despite demands of civic organizations, 
the United States Attorney for the District of Columbia has failed to 
prosecute the officers.28

28 The United States Attorney sought to justify his failure to prosecute by saying that he 
could not obtain indictments from a grand jury. This explanation is wholly inadequate, how
ever, in view of the fact that "grand juries in the District of Columbia by and large follow the 
lead of the prosecutor. They are always theoretically free to ignore cases, but as a practical 
matter they do so only when the alternative is suggested to them.” Subin Report 37.

29 Opinion No. 131, approved by the Virginia State Bar Council, Oct. 25, 1963, reported 
in Virginia Bar News, Dec. 1963, p-3.

30 Letter From President of Board of Commissioners of the District of Columbia to the 
National Capital Area Civil Liberties Union, Feb. 3, 1964.

31 President’s Commission on Crime in the District of Columbia, Report 338 
(1966).

32 District of Columbia v. Dixon, Nos. 4071, 4072, D.C. Ct. App., June 13, 1967 (Trial
transcript). (Emphasis added.)

A related practice is the institution of criminal prosecutions to retali
ate against citizens who complain of police misconduct, or conditioning a 
nolle prosequi on the defendant’s release of civil claims against the ar
resting officers. Such practices have been condemned by the Virginia 
State Bar Legal Ethics Committee,29 the President of the Board of Com
missioners of the District of Columbia30 and the President’s Commission 
on Crime in the District of Columbia.31 32 Nevertheless, these practices 
continue. For example, in a case recently decided, the Chief of the 
Law Enforcement Division of the Office of the Corporation Counsel ad
mitted that the prosecution had been reinstituted, after having been 
dropped, solely because the defendant had made a complaint against the 
arresting police officer:

Three months later he comes in and makes a formal complaint. So we 
said, "If you are going to play ball like that why shouldn’t we proceed 
with our case?”

I had no reason to file until he changed back on his understanding of 
what we had all agreed on. That is done in many crmiinal cases?2

Similarly, in a recent unreported California case, it was stipulated that 
six prosecutors were prepared to testify that they were familiar with the 
case, that they considered it to be unmeritorious and that they would not 
care to prosecute it. The case was nevertheless prosecuted because of the 
likelihood that the defendant would file a civil action against the police 
department. According to one prosecutor, "the duty of the [prosecutor], 
in addition to prosecuting criminals, [is] to protect the police officers, 
and in so protecting the police officers . . . any [prosecutor] worth his 
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salt would have at that point included any offense ... on which the de
fendant could have been convicted.”33 *

33 Information supplied by counsel for defendant in California v. MacDonald, the unre
ported case referred to in the text.

386 U.S. 1 (1967).
35 King v. United States, 372 F.2d 383 (D.C. Cir. 1966).
Mid. at 390.
37 Id. at 396.
33 Id. at 390.

Fourth, suppression of evidence, the purposeful introduction of false 
and misleading evidence, and coercion of witnesses. The most notorious 
recent case in this category is Miller v. Pate.'™ This was a case involving 
the rape-murder of an eight-year old girl, in which the prosecutor pre
sented as evidence a pair of man’s undershorts, allegedly the defendant’s, 
and repeatedly described them as being stained with blood of the same 
type as the victim’s and different from the defendant’s. In fact, the 
undershorts were covered with red paint and contained no blood at all. 
One could cite numerous such instances, perhaps not as flagrant, but 
equally unethical.

In another recent case,3'’ for example, the prosecutor
persistently drummed into the jury—without any evidentiary basis, and 
contrary to the uncontradicted testimony of the Government psychiatrist 
called by the defense—the assertion that organic [brain} damage was 
negatived by the failure to detect it by physical test, and that psycho
logical tests could not establish organic damage. . . . Also improper and 
indeed glaring was his representation—or rather misrepresentation— 
that Dr. Ruch agreed that organic damage had been negatived.36

The court, after extensive quotations from the record, found the miscon
duct "so persistent and prejudicial” as to require reversal on grounds of 
"plain and prejudicial error.”37 * The court noted that the prosecutor’s 
actions might have been the result of "his zeal and the excitement of the 
trial” rather than "deliberate intention” on his part.3S However, the ex
citement of the trial could hardly justify the deliberate efforts of the 
prosecutor’s office in seeking to uphold the conviction on appeal.

A related problem is the coercion of witnesses by threat of prosecution 
or by deferment of sentencing (of one who has already been convicted) 
until after he has testified for the prosecutor in another case. Yet another 
unethical tactic in this category is the use of prior convictions for im
peachment of a defendant or of witnesses for the defense, where the 
prejudicial effect on the jury far outweighs the asserted justification of 
casting doubt on credibility. In one recent unreported case, the prose
cutor’s true motive in using prior convictions to impeach defense wit
nesses was made manifest by his argument to the jury that they should 
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consider the kind of person the defendant was in the light of the criminal 
records of the defense witnesses with whom he had been associating. 
Even without such argument, the prejudicial effect, and the prejudicial 
intention, is clear. As one prosecutor wrote to me in a recent letter: 'I 
prefer to use [prior convictions] as heavy weights affixed to an object I 
intend to sink in deep water.”

Fifth, attempting to preclude resolution of important issues by de
priving the courts of jurisdiction. In Easter v. District of Columbia"'' the 
United States Court of Appeals for the District of Columbia Circuit, sit
ting en banc, unanimously held that chronic alcoholism is a legal defense 
to the charge of public intoxication, thereby putting an end to the prac
tice of punishing chronic alcoholism as a crime. However, when the 
National Capital Area Civil Liberties Union first sought to raise this 
issue in the courts, the prosecutor’s office attempted to preclude an adverse 
decision by entering a nolle prosequi in every public drunkenness case in 
which a Civil Liberties Union attorney appeared. Similarly, when I at
tempted to challenge the constitutionality of the vagrancy ordinances of 
the District of Columbia, the prosecutor’s office adopted the policy of 
entering a nolle prosequi in any vagrancy case in which I appeared as 
counsel. In the case in which I successfully raised the constitutional is
sues,39 40 making a record regarding enforcement policies and practices by 
cross-examining the police officers and the Chief Prosecutor, the prosecu
tor moved to revoke the appellant’s bond pending appeal. Since the 
appellant was then in jail, serving a longer sentence on another convic
tion, the vagrancy sentence would have run concurrently, with no prac
tical effect other than to moot the vagrancy appeal. This was recognized 
by Chief Judge Harold H. Greene of the General Sessions Court, who 
denied the motion, denouncing it as "outrageous” and as having been 
filed for the sole purpose of preventing the appellate courts from resolv
ing the important constitutional issues involved.

39 124 U.S. App. D.C. 33, 361 F.2d 50 (1966) (en banc).
40 District of Columbia v. Ricks, Crim. No. US 2208, D.C. Ct. Gen. Sess., April 26, 1967; 

District of Columbia v. Williams, Crim. No. DC 2209, D.C. Ct. Gen. Sess., April 26, 1967; 
District of Columbia v. Ricks, Crim. No. DC 3050-66, D.C. Ct. Gen. Sess., April 26, 1967.

41 United States v. Morgan, Crim. No. 755-61, D.D.C., May 1, 1964.

Sixth, failure to advise the court regarding, and even purposefully 
taking advantage of, ineffective assistance of defense counsel. A few 
years ago a defendant was prosecuted for crimes arising out of his practice 
of law without a license.41 In the course of his trial, an experienced 
member of the prosecutor’s office testified that in a case in which he had 
served as prosecutor and in which the imposter had served as defense 
counsel, it had been the prosecutor’s judgment that the imposter had 
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rendered ineffective assistance of counsel. The prosecutor admitted his 
obligation to advise the court of ineffective assistance, but admitted fur
ther that he had not done so. In fact, he had taken the trouble to praise 
defense counsel’s ability in his summation to the jury. When I suggested 
to a member of the United States Attorney’s office that this indicated 
that the imposter had indeed rendered effective assistance, I was informed 
that it indicated precisely the contrary, since it has been the practice of 
members of the prosecutor’s office to put favorable comment about de
fense counsel into the trial record whenever they are concerned that the 
issue of ineffective representation might legitimately be raised on appeal.

In a case currently on appeal42 from the denial of a motion to with
draw a guilty plea on grounds of ineffective assistance of counsel, it was 
shown that the attorney had advised his client to plead guilty under an 
admittedly mistaken understanding of the elements of the crime, and 
where the defendant had not in fact committed all the necessary elements. 
In addition, when the client indicated his unwillingness to plead guilty, 
the attorney advised him that he could appeal without difficulty after 
learning what his sentence would be. This case is not an isolated in
stance. According to the Office of Criminal Justice, in a majority of 
cases in the United States Branch of the General Sessions Court, "defense 
counsel is unaware of the legally essential elements of the offense, the 
facts of the case, or the existence of legal defenses.”43

42 Bruce v. United States, U.S. App. D.C. No. 20146, April 27, 1967.
42 Subin Report 82.
44 Id. at 36.

Even more serious than those cases in which the prosecutor fails to 
expose ineffective assistance of counsel, are those in which the prosecutor 
purposefully seeks out a forum in which defense counsel is likely to over
look defects in the prosecutor’s case. "It is not uncommon in the District 
to prosecute a case in General Sessions Court in order to avoid problems 
which might be raised in a district court trial, where defense counsel and 
judges may be more meticulous in their treatment of the case or, in some 
instances, more likely to recognize flaws in the prosecution.”44 In other 
words, in cases in which conviction might be precluded by an adequate 
defense, some prosecutors have nevertheless pressed charges in the hope 
that inadequate representation might result in conviction.

Equally reprehensible is the practice of cooperating with unscrupulous 
defense counsel in misleading the defendant into believing that a real 
plea bargain has been made, when in fact both attorneys know that the 
defendant was overcharged in the first instance. In some plea-bargaining 
sessions, 
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defense counsel, in order to convince his client that he has performed a 
valuable service, and the [prosecutor], in order to dispose of a case, agree 
to break an overly severe felony charge to a misdemeanor charge, in 
"exchange” for a guilty plea. No real bargain occurs, since both sides 
know that the original charges are too heavy to sustain. Cases such as 
these are papered heavily by the [prosecutor] for the very purpose of en
couraging a guilty plea to a lesser offense. When this is done, expe
rienced defense counsel will normally be aware of it. He may not, how
ever, always communicate this knowledge to his client, who may feel 
that a reduction in charges is in all cases a disposition well worth a plea 
of guilty, and well worth the fee which the attorney demands for ob
taining it. When defendants are overcharged, however, there may be 
no real advantage to pleading guilty .... It is open to question how 
many "real” felony cases—i.e., those which the [prosecutor] believes can 
be successfully prosecuted as felonies—actually are compromised at the 
plea-bargaining session.45 46

«a id. at 47-48.
46 This report is, of course, a sample of the highest level of professional responsibility in 

the Justice Department.

In such cases, of course, the prosecutor and the defense counsel are not 
only aware that no real bargain is taking place, they must both also be 
aware that the defendant is being duped into believing that he is receiv
ing the benefit of genuine negotiation. The fact that such practices exist 
today in the District of Columbia, where standards are probably as high 
as any place in the country, is an indication that the level of ethical stand
ards among some prosecutors, as well as some defense attorneys, is a 
matter of real concern.

III.

It might be contended that the foregoing discussion has dwelt upon 
isolated instances of unethical conduct, and that it would be unfair to 
suggest that these instances are in any sense representative of general 
prosecutorial practice or policy. On the contrary, however, several refer
ences were to practices reported by the Office of Criminal Justice,40 and 
in many of the cases discussed, the prosecutor’s office made the individual 
unethical conduct a matter of office policy by ratifying it in seeking af
firmance of the conviction on appeal rather than confessing error. In 
Miller v. Pate, for example, the state’s attorneys not only used the paint- 
stained undershorts, but defended all the way to the Supreme Court of 
the United States, the conviction of a man who had been sentenced to 
death. Certainly, an individual prosecutor can be carried away in the 
heat of a trial and use tactics, such as making inflammatory statements, 
that he would not himself approve upon cooler reflection. Too often, 
however, cooler reflection never takes place, and the unethical trial tactic 
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is compounded by unethical support on appeal of the conviction thereby 
obtained.47

47 For two recent illustrations of this problem, see King v. United States, 372 F.2d 383 
(D.C. Cir. 1966); Brown v. United States, 370 F.2d 242 (D.C. Cir. 1966).

48 Bress, supra note 14, at 1495, quoting Jackson v. United States, 111 U.S. App. D.C. 353, 
356, 297 F.2d 195, 198 (1961) (Burger, J., concurring).

49 They include the following comments: "I read Professor Freedman’s remarks. They 
are a responsible and thoughtful discussion of a defense attorney’s obligation not to reveal 
facts disclosed to him by a client which indicate that the client is guilty.” Letter From Judge 
Thurman Arnold to the Editor, The Washington Post, April 22, 1966, p.20, col.3.

Professor Freedman’s speech is a probing and responsible attempt to answer diffi
cult and intensely practical problems created for the defense lawyer by our adversary 
system of justice and compounded by the habitual refusal of judges, grievance or 
other bar committees, professional associations and the law schools to think hard 
and realistically about ethical questions.

Letter From Anthony G. Amsterdam (former prosecutor) to the Editor, The Washington Post, 
May 1, 1966, p.6, col.3.

The article by Monroe H. Freedman ... is outstanding in its erudition, refreshing 
in its honesty, and thoroughly enjoyable in its disdain of . . . sophistry and hair
splitting. ... So fascinating and absorbing is Professor Freedman’s article that I 
have circulated it among a number of my layman friends .... Every one of them . . . 
indicated a complete understanding of and sympathy with the treatise.

Letter From H. Leonard King, Esq. to the Editor, 4 N.Y.L.J., Sept. 21, 1966, p.4.
50 Hall & Kamisar, Modern Criminal Procedure 783 (1966).

Finally, the unsophisticated notion of Mr. Bress and of Judge Warren 
E. Burger—that "there is not a dual standard of conduct, one for the 
prosecutor and one for the defense counsel”48—is demonstrably false. 
Defense attorney and prosecutor must be subject to different rules, at 
least insofar as they have significantly different roles. This was recog
nized by the American Bar Association and the Association of American 
Law Schools in their 1958 Joint Conference Report on Professional Re
sponsibility:

The public prosecutor cannot take as a guide for the conduct of his 
office the standards of an attorney appearing on the behalf of an indi
vidual client. The freedom elsewhere wisely granted to partisan ad
vocacy must be severely curtailed if the prosecutor’s duties are to be 
properly discharged.

POSTSCRIPT

The response that follows this article, it seems to me, fails to come to 
grips with the substantive issues raised above. Thus, one of the first 
concerns of the response is to suggest that the views expressed in the 
earlier article on defense counsel’s responsibilities have been overwhelm
ingly repudiated by the bench and bar. On the contrary, however, a 
number of eminent members of the profession have commented favorably 
on that article.49 50 In addition, the article has been reprinted by Professor 
Livingston Hall of Harvard (formerly a prosecutor) and Professor Yale 
Kamisar of Michigan in their casebook Modern Criminal Procedure™ 
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and it is used as the basis for discussion in the First Year Group Work 
Program at Harvard and in courses on Professional Responsibility at a 
number of other leading law schools.

Moreover, some of the authorities cited in the response do not in fact 
take the position ascribed to them. Addison Bowman, Esq., for example, 
was one of the four panelists who were said to have “unanimously con
cluded, without qualification, that it is improper for an attorney under 
any circumstances to use the known perjured testimony of a witness or 
to be a party to the giving of known perjured testimony by a defendant.”01 
Compare Mr. Bowman’s own words:

I would advise the defendant that I cannot permit him to testify falsely 
because of my ethical obligations and because he would be committing 
perjury. Occasionally, defendants nevertheless insist on testifying. In 
these cases my practice is to seek leave to withdraw from the case im
mediately. The court is generally reluctant to grant leave to withdraw, 
although my failure to present reasons for my request presumably makes 
it clear that I have ethical difficulties. If my request is denied, I will 
renew it immediately prior to trial before the trial judge. If again de
nied, and being unable to dissuade the defendant from testfiying—and 
clearly he cannot be prevented from testifying—I would be inclined to 
present his testimony in the same fashion I would any other witness. 
In these circumstances counsel has attempted twice to fulfill his obliga
tion to the court, and the court, cognizant of the reason for the request, 
has twice declined to relieve counsel of his obligation to his client. I 
do not believe it is proper for defense counsel to present the defendant’s 
testimony in a fashion that may lead the jury to conclude that counsel 
does not believe his client. I repeat, however, that it would be clearly 
improper for counsel to present any other witness whose testimony he 
knows is not the truth.51 52

51 Braun, Ethics in Criminal Cases: A Response, 55 GEO. L.J. 1048, 1052 & n.23 (1967) 
[hereinafter cited as Braun}.

52 Bowman, Standards of Conduct for Prosecution and Defense Personnel: An Attorney’s 
Viewpoint, 5 AMERICAN CRIM. L.Q. 28, 30 (1966). (Emphasis added.) Mr. Bowman’s 
statement also indicates how misleading is the over-simplification in the quote from Judge 
Holtzoff’s Buffalo speech. Braun at 1052. If the defendant insists upon taking the stand and 
committing perjury, Judge Holtzoff suggests that "counsel may well request the court to grant 
him leave to withdraw.” This does not solve the problem, but only compounds and postpones 
it. It fails to tell us what the attorney is to do when his request for leave to withdraw is denied 
—as it almost certainly will be, by Judge Holtzoff and most other judges.

I have already commented upon the merits of Mr. Bowman’s position. See Ereedman I, 
1475-77. A recent case pointedly illustrates how an attorney can seriously prejudice his client 
when he violates the obligation of confidentiality by seeking leave to withdraw on "ethical” 
grounds or by otherwise suggesting to the court that his client is guilty. The majority voted 
to remand the case to determine whether the defendant had been denied a preliminary hearing 
and, if so, whether he had been prejudiced thereby. Judge Danaher dissented, basing his 
opinion in part on incriminating information that had been put into the record bj' the de
fendant’s own counsel:

Finding the Holmes testimony at variance from the opening statement made by 
his trial attorney, the latter in the absence of the jury addressed the court: "For pur
poses of the record, Your Honor, about half of wbat the defendant said on the stand 
was a complete surprise to me.”

[footnote continued}
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Thus, Mr. Bowman in fact concluded that it would be proper for an at
torney, under some circumstances, to be a party to presenting known per
jured testimony by a defendant.

With reference to the problem of using prior convictions to impeach 
defendants or witnesses for the defense, the entire discussion in the re
sponse is: "Such practices involve so many questions of courtroom strategy 
and are so closely supervised by the courts that this charge of unethical 
tactics can be dismissed without further comment.”03 This, of course, 
ignores the fact that courts have in general been extremely lenient in 
permitting impeachment by prior convictions, and that even an innocent 
defendant with a prior conviction has the Hobson’s choice of sitting mute 
(which is, of course, highly prejudicial), or of taking the stand and per
mitting the prosecutor to present his past crime to the jury. Necessarily, 
therefore, defense counsel will take this problem of "courtroom strategy” 
into account, and may well advise his client to plead guilty and forego 
the right to trial by jury. ’1 When this happens, little judicial supervision 
can be brought to bear. In addition, with respect to the unsupported 
assertion that prosecutors are closely supervised by the courts on matters 
of trial strategy, compare the recent holding of the District of Columbia 
Court of Appeals:

He added that in the course of "numerous interviews” the appellant had “con
sistently” told me a different story. The attorney asked Holmes no further questions. 

From the foregoing, some idea can be gleaned as to why I do not join my col
leagues in thinking there even possibly could have been "prejudice.” 

Holmes v. United States, 370 F.2d 209, 212 (D.C. Cir. 1966).
53 1059-60.
54 The law, in its even-handed majesty, permits the innocent as well as the guilty to plead 

guilty on the basis of considerations of "courtroom strategy.” See McCoy v. United States, 124 
U.S. App. D.C. 177, 363 F.2d 306 (1966).

53 United States v. Shaw, 226 A.2d 366, 368 (D.C. 1967). (Emphasis added.)
36 Braun 1059-

The trial court should remember that the District Attorney’s office 
is not a branch of the court, subject to the courts supervision. It is a 
part of the executive department, separate and apart from the judicial 
department. The District Attorney, and he alone, must determine the 
policies of that office. On the District Attorney rests the responsibility 
to determine whether to prosecute, when to prosecute and on what 
charges to prosecute . . . ,53 54 55

Regarding the recent case in which a criminal prosecution was 
dropped but then reinstituted by the prosecutor when the defendant filed 
a complaint against the police officer, the response is that "it certainly 
does not prove the existence of any practice’ to cover up for the police.”56 
This misses the point, which was not that this one case in itself proved a 
practice. What does tend strongly to show a practice, however, is the 
admission of the existence of such a practice by the Chief Prosecutor, 
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which was set in italics: "That is done in many criminal cases.”5' In the 
same paragraph a similar statement of policy is quoted from a California 
prosecutor.

In the case involving police perjury, the response disputes the infer
ence that the prosecutor inadequately presented the case to the grand jury. 
Rather, the assertion of the prosecutor involved is accepted, that "the de
cision was strictly that of the grand jury.”58 The opposing view is said 
to be "without foundation in fact,” deriving from a general statement in 
the Office of Criminal Justice report "not related to this specific case.”09 
However, the facts of the specific case are compelling. Two police offi
cers testified under oath that the men they had arrested had shortly before 
been described as burglars on the squad car radio. The official police 
logbook showed that no such burglary had taken place and that no such 
description had been broadcast. On these documented facts, even a po
lice trial board found the officers guilty of perjury. It seems unlikely, 
therefore, that the case was fully and persuasively presented to the grand 
jury and that the grand jury nevertheless declined to issue an indictment. 
Moreover, this inference is certainly reinforced by the finding of the Of
fice of Criminal Justice that grand juries typically follow the lead of the 
prosecutor.

57 Text accompanying note 32, supra. Even accepting the facts as the response states them, 
the case presents a troublesome problem for the prosecutor who took part. It is a fair inference 
from those facts that the police officer carried out a threat to reinstitute a criminal prosecution 
should the defendant file a complaint against the officer. Compare D.C. CODE Ann. § 22-2305 
(1961).

Whoever . . . threatens to accuse any person of a crime . . . with intent to extort 
from such person . . . any pecuniary advantage whatever, or to compel the person 
accused or threatened to do or to refrain from doing any act, and whoever with such 
intent publishes any such accusation against any other person shall be imprisoned 
for not more than five years or be fined not more than one thousand dollars, or both.

58 Braun 1058, n.60.
59 W. at 1058.
60 See Braun 1054.
61 Standards of Conduct for Prosecution and Defense Personnel: A Symposium, 5 AMER

ICAN Crim. L.Q. 8-10 (1966).

The response is also incorrect in interpreting Judge Burger and Mr. 
Bress as holding it to be improper for defense counsel to cross-examine a 
witness to make him appear to be lying when the attorney knows that 
the testimony is truthful.'’0 The hypothetical case that they were dis
cussing01 involved an alleged rape victim who is the 22-year-old daughter 
of a local bank president, and who is engaged to a promising young 
minister in town. Under one of the alternative questions, the accused 
admits to his attorney that he raped the girl. However, a rejected suitor 
is willing to testify, truthfully, that he frequently had intercourse with 
the girl and that she has behaved in a scandalous way towards strange 
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men. Should the defense attorney use these facts to impeach the girl 
and, if necessary, call the suitor as a witness?

In answer to this question, Judge Burger stated in his prepared state
ment that the attorney should "use all the legitimate tools available to 
test the truth of the prosecution’s case,” and that "the testimony of bad 
repute of the complaining witness, being recent and not remote in point 
of time, is relevant to her credibility.”62 Judge Burger was even more 
explicit in the question period following the panel discussion: he con
siders it ethical to cast doubt on the girl’s credibility by destroying her 
reputation, even though the lawyer knows that she is telling the truth. 
Similarly, Mr. Bress wrote that the rejected suitor "should certainly be 
called by the defense.”63

62 Burger, supra note 17, at 11, 14-15.
63 Bress, Standards of Conduct of the Prosecution and Defense Function: An Attorney’s 

Viewpoint, 5 American Crim. L.Q. 23, 26 (1966). The quoted statements was in response to 
a question that assumed that the defendant had not confessed his guilt to the lawyer. How
ever, in response to the question as to how the conduct of the defense should be changed if 
the defendant does admit his guilt to the lawyer, Mr. Bress, in a prepared statement, indicated 
no contrary view on this point. See id. at 26-27.

64 Braun 1049.
65 In the case of impeachment, of course, he does so himself, with leading questions. In 

the case of the perjured witness, the attorney asks only non-leading questions.

This, of course, is sanction for nothing less than a deliberate attempt 
to mislead the finder of fact. The lawyer knows that the client is guilty 
and that the prosecutrix is truthful. He has one purpose, and one pur
pose only, in using the suitor’s testimony to impeach the girl: to destroy 
her credibility before the jury and thus to make it appear, contrary to 
fact, that she is lying about the rape. When the lawyer does this, does 
he not "confuse” the court? Does he not, in fact, "affirmatively partici
pate in deceiving the court or jury?”64

Furthermore, there is only one difference in practical effect between 
permitting the defendant to present a perjured alibi, and impeaching a 
truthful prosecutrix. In both cases, the lawyer attempts to free a guilty 
defendant. In both cases, he participates in misleading the finder of 
fact.65 In both cases, if he is successful, society is wronged, and the ad
ministration of criminal justice is impaired. The difference is that no 
innocent person is injured by the defendant’s perjury, but when the law
yer deliberately sets out to destroy the character and credibility of the 
truthful prosecutrix, he wreaks untold suffering on the girl, her family, 
and the minister to whom she is engaged.

This case, I think, takes us to the heart of my disagreement with 
Judge Burger and Mr. Bress. Their system of professional responsibility 
appears to rest upon rigidly legalistic adherence to norms, regardless of 
the context in which the lawyer may be acting, his motives, and the con
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sequences of his act. Perjury is bad, therefore no lawyer, in any circum
stance, should knowingly permit perjury. However, cross-examination 
is good, therefore any lawyer, under any circumstances and regardless of 
the consequences, can impeach a witness through cross-examination. The 
system of professional responsibility that I have been advancing in these 
articles, on the other hand, has been one that attempts to deal with ethi
cal problems in context, giving full consideration both to motive and 
consequences. In this regard, the debate is closely related to a similar 
one that is being carried on currently among theologians, under the head
ing of "situation ethics.”0'1

66 See, e.g., Fletcher, Moral Responsibility (1967); Fletcher, Situation Ethics 
(1966); von Hildebrand, Morality and Situation Ethics (1966).

07 See Freedman I, 1474-75. Compare the view of Mr. Justice White (citing, inter alia, 
Freedman I) :

Law enforcement officers have the obligation to convict the guilty and to make 
sure they do not convict the innocent. They must be dedicated to making the crimi
nal trial a procedure for the ascertainment of the true facts surrounding the com
mission of the crime. To this extent, our so-called adversary system is not adversary 
at all; nor should it be. But defense counsel has no comparable obligation to ascer
tain or present the truth. Our system assigns him a different mission. He must be 
and is interested in not convicting the innocent, but, absent a voluntary plea of 
guilty, we also insist that he defend his client whether he is innocent or guilty. 
The State has the obligation to present the evidence. Defense counsel need present 
nothing, even if he knows what the truth is. He need furnish no witnesses to the 
police, reveal any confidences of his client, nor furnish any other information to 
help the prosecution’s case. If he can confuse a witness, even a truthful one, or 
make him appear at a disadvantage, unsure or indecisive, that will be his normal 
course. Our interest in not convicting the innocent permits counsel to put the State 
to its proof, to put the State’s case in the worst possible light, regardless of what he 
thinks or knows to be the truth. Undoubtedly there are some limits which defense 
counsel must observe but more often than not, defense counsel will cross-examine a 
prosecution witness, and impeach him if he can, even if he thinks the witness is 
telling the truth, just as he will attempt to destroy a witness who he thinks is lying. 
In this respect, as part of our modified adversary system and as part of the duty im
posed on the most honorable defense counsel, we countenance or require conduct 
which in many instances has little, if any, relation to the search for truth.

United States v. Wade, 87 Sup. Ct. 1926 (1967) (dissenting opinion). (Emphasis added.)

In all candor, I am less than completely satisfied with all of my an
swers to these vexing problems. (For example, I too would attack the 
credibility of the truthful prosecutrix, though for other reasons and with 
less self-assurance than Judge Burger and Mr. Bress.)°‘ I am convinced, 
however, that a situational approach is the more rational and responsible 
one. At any rate, we should no longer delude ourselves that the com
plexities of what constitutes responsible professional conduct in the con
text of an adversary system can be resolved by syllogistic deductions from 
vague canons or dogmatic prescripts.
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This article is a response to the probing questions raised by Mr. 
Freedman. In defending prosecutorial ethics, Mr. Braun emphasizes 
not only the unique nature of the prosecutor’s role, but also the exten
sive scrutiny already given to his activities. Mr. Freedman’s conten
tions are dealt with in the order in which they appear in the preceding 
article, and this response concludes with a rejoinder to Mr. Freedman’s 
postscript.

In "The Professional Responsibility of the Prosecuting Attorney”* 1 
Professor Freedman again discusses several propositions regarding ethical 
strictures—or lack of them—upon defense counsel. He then goes on to 
criticize a number of alleged unethical practices or policies of prosecutors. 
An earlier article by the same author discussed at length the responsi
bilities of defense counsel.2 He now reiterates his theory that it is ethi
cally proper in certain instances for a criminal defense attorney to mislead 
the court and jury (1) by making a witness appear to be mistaken or 
lying on cross-examination while aware that his testimony is accurate 
and truthful, and (2) by putting a witness on the stand knowing that the 
witness will commit perjury. He also urges that it is proper to advise 
one’s client on the law, even with reason to believe that such advice will 
tempt the client to commit perjury.3

Mr. Freedman then explains that only a defense attorney may engage 
in the practices he suggests. According to him, the prosecutor must be 
guided by different precepts. He proceeds to criticize the ethics of prose
cutors with respect to a number of alleged practices and policies, suggest
ing a closer analysis of conduct by prosecutors in criminal trials.4 This 
writer would certainly concur that prosecutors as well as defense counsel 
should be subject to the careful attention of the bench and bar; indeed 
there is little question that the bounds of propriety are occasionally over
stepped.

1048
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Nevertheless, several of Mr. Freedman’s allegations regarding unethi
cal policies and practices of prosecutors are at variance with the facts. 
The small number of cases cited by him certainly does not establish the 
existence of policies or practices. It must also be borne in mind that 
since appeals on the basis of improper conduct of counsel may be brought 
only by the defendant, the reported cases dwell only on mistakes of the 
prosecutor. Accordingly, the ethics of the defense are subjected to much 
less judicial scrutiny than are those of the prosecution. In addition, I 
would disagree with respect to some of Mr. Freedman’s theories regard
ing ethical prosecution. I shall attempt to deal with his several conten
tions seriatim.

Ethics of the Defense Attorney

Turning first to Professor Freedman’s views on the ethics of the crim
inal defense attorney, I submit it to be a fundamental premise that nei
ther prosecutor nor defense counsel should affirmatively participate in 
deceiving the court or jury. Such a position, it seems to me, is not only 
in accord with principles of morality and good sense, but is also demanded 
by the Canons of Professional Ethics. To hold otherwise would under
mine the standing of our profession in the eyes of the public. It would 
render the trial of criminal cases a mockery of justice and would, in effect, 
give license to the crime of perjury when committed by defense witnesses 
or by defendants themselves.

As a general guide to these questions there is no better source of 
authority than the Canons of Professional Ethics of the American Bar 
Association.5 There can be no doubt that their plain meaning prohibits 
attempts by attorneys to deceive, confuse, or defraud the court. The 
Canons state that the lawyer’s ultimate duty is "to the law whose minis
ters we are’’;6 7 the trust reposed in the lawyer "is to be performed within 
and not without the bounds of the law.’” If a client is intent on wrong
doing, the lawyer should use his best efforts to prevent the client from 
doing those things which the lawyer himself ought not to do, "particu
larly with reference to his conduct towards Courts.”8 If a client persists 
"the lawyer should terminate their relation.”9 At all times the lawyer’s 
conduct should be characterized by candor and fairness. "A lawyer

5 ABA, Canons of Professional Ethics (1908) [hereinafter cited as Canon], In 
addition, reference will be made to the opinions of the American Bar Association’s Committee 
on Ethics and Grievances. ABA COMM. ON PROFESSIONAL ETHICS & GRIEVANCES (rev. ed. 
1957) [hereinafter cited as OPINION],

6 Canon 32.
7 Canon 15.
8 Canon 16.
»Ibid.
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should not offer evidence which he knows the Court should reject. . . .”10 11 
No client "is entitled to receive nor should any lawyer render any service 
or advice involving disloyalty to the law . . . Moreover, "if the client 
insists upon an unjust or immoral course in the conduct of his case, . . . 
the lawyer may be warranted in withdrawing . . . .”12

10 CANON 22. Further, "he should strive at all times to uphold the honor and to maintain 
the dignity of the profession and to improve not only the law but the administration of jus
tice.” Canon 29.

11 Canon 32. “When a lawyer discovers that some fraud or deception has been prac
ticed, ... he should endeavor to rectify it. . . .” CANON 41.

12 Canon 44.
13 Freedman I, 1471-72.
14 Id. at 1470-74; Freedman II, 1031.
15 Canon 5.
16 Disclosure may be made to proper authorities if a lawyer is accused by his client or if 

the announced intention of a client is to commit a crime. Canon 37.

Professor Freedman’s reasoning in support of his proposals for de
fense counsel is not easy to follow. It seems to be based upon the propo
sition—which I do not challenge—that our adversary trial system is the 
most effective means of determining the ultimate truth. He also assumes 
correctly that the privilege of confidentiality between a criminal defend
ant and his counsel is essential if the adversary system is to function effi
ciently. Thus, information given an attorney by his client cannot be 
disclosed and must remain inviolate. However, he would carry the priv
ilege further and say that in order to protect the confidentiality of such 
information, the attorney must not only refuse to disclose privileged 
facts, he must also act in such a manner as to negative the existence of 
such facts.13

In other words, the complete performance of an attorney’s duty, un
der Mr. Freedman’s view of the adversary system, requires that he em
brace affirmatively his client’s position, including false or perjurious facts 
claimed by such client—or even by a witness. Therefore, if the adversary 
system is to function properly, he must knowingly deceive the court and 
jury when his client chooses to adopt false or deceptive defenses.14 In a 
nutshell, the thesis seems to be that, in order to aid the court in reaching 
the truth, an attorney must participate in his client’s falsehoods.

The very statement of this proposition carries its own refutation. 
There is no question but that an attorney must undertake the defense of 
his client with vigor, regardless of his personal opinion as to that client’s 
guilt, and that he must present every available defense, by all fair and 
honorable means that the law permits.15 Furthermore, with a certain 
few exceptions,16 he may not disclose facts related to him by his client. 
Nondisclosure, however, does not mean affirmative participation in fraud; 
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the principle of confidentiality cannot be extended to justify such con
duct.

Professor Freedman’s theories first came to public attention as a re
sult of a speech he made in January of 1966, which was developed into 
an article in the Michigan Law Review)1 The same issue of that law 
review contains two articles refuting his position.18 Since that time, 
other authoritative voices have been raised to discuss these questions.11* 
A brief examination of these other views will give perspective to the 
debate.

17 Freedman I.
lsBress, Professional Ethics in Criminal Trials: A View of Defense Counsel’s Responsi

bility, 64 MICH. L. Rev. 1493 (1966); Noonan, The Purposes of Advocacy and the Limits of 
Confidentiality, 64 MICH. L. Rev. 1485 (1966).

19 See generally, Standards of Conduct for Prosecution and Defense Personnel: A Sympo
sium, 5 American Crim. L.Q. 8 (1966).

20 Washington Post, May 15, 1966, p. 1, col. 7.
21 These five panelists were Edward Bennett Williams, one of the best known criminal 

defense attorneys of our time; Jack Day of Cleveland, who is also a widely respected and 
successful defense lawyer and who is now president of the National Association of Defense 
Lawyers in Criminal Cases; Samuel Dash, a former president of that same organization, who 
has been both a district attorney and a successful defense attorney; Myron Erlich, another well 
known defense attorney; and Thomas Flannery, a former prosecutor who now often serves as 
defense counsel. Although he did not participate in these panel discussions, a similar position 
has been taken by Harris Steinberg, another nationally noted defense attorney, and former 
president of the National Association of Defense Lawyers in Criminal Cases. Steinberg, The 
Responsibility of the Defense Lawyer in Criminal Cases, 12 Syracuse L. Rev. 442, 446-47 
(1961); Steinberg & Paulsen, A Conversation With Defense Counsel on Problems of a Crimi
nal Defense, 7 Prac. Law., May 1961, pp. 25, 33-34.

22 Freedman 11, 1030.

That few attorneys agree with Professor Freedman’s views on defense 
ethics has been made abundantly clear. The substance of the Professor’s 
speech of January, 1966, was made a matter for consideration by the 
Committee on Admissions and Grievances of the United States District 
Court for the District of Columbia. With the court’s approval, the 
Committee stated that if an attorney should ever do in court what Mr. 
Freedman talked about doing in the abstract, he would be guilty of pro
fessional misconduct."0

Subsequently, the issues raised by Mr. Freedman were discussed at 
several meetings in the District of Columbia. One of these consisted of 
a series of four panels which included some of the most noted judges and 
trial lawyers in the country. To the best of my knowledge, not one of 
the participants in any of these four panels spoke out in favor of Mr. 
Freedman’s position. Five eminent members of the panels17 * 19 20 21 specifically 
repudiated his second proposition: that it is proper to elicit falsehoods 
before the court, or, in his words, "to put a witness on the stand when 
you know he will commit perjury.”22
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At its national convention last September, the Federal Bar Associa
tion sponsored a separate panel discussion on the subject. The four dis
tinguished panelists unanimously concluded, without qualification, that 
it is improper for an attorney under any circumstances to use the known 
perjured testimony of a witness or to be a party to the giving of known 
perjured testimony by a defendant.23 The chorus of strong disagreement 
with Professor Freedman’s second theory has recently been swelled by 
the remarks of Judge Alexander Holtzoff:

23 13 Fed. B. NEWS 378 (1966). The panel included James E. Starrs, a criminal law 
professor from Mr. Freedman’s own George Washington University faculty; Judge Warren 
E. Burger of the United States Court of Appeals for the District of Columbia; United States 
Attorney for the District of Columbia David G. Bress; and Addison M. Bowman, who was 
then Deputy Director of the Legal Aid Society of the District of Columbia. For the written 
remarks of the panelists see Standards of Conduct for Prosecution and Defense Personnel: A 
Symposium, supra note 19-

24 Address by Judge Alexander Holtzoff, Buffalo Law Review Annual Banquet, May 5, 
1967. A copy of this address is in the author’s file.

25 For example, W. W. Boulton, Secretary to the General Counsel of the Bar, has stated 
that an advocate

may not assert that which he knows to be a lie. He may not connive at, much less 
attempt to substantiate, a fraud.

While, therefore, it would be right to take any objection to the competency of 
the Court, to the form of the indictment, to the admissibility of any evidence, or to 
the sufficiency of the evidence admitted, it would be absolutely wrong to suggest 
that some other person had committed the offense charged, or to call any evidence, 
which he must know to he false.

Boulton, A Guide to Conduct and Etiquette at the Bar of England and Wales 
71 (4th ed. 1965). (Emphasis added.)

Freedman I, 1471-72, 1475-78.

For example, if the defendant desires to prove a false alibi, it is an 
absolute and inflexible duty of counsel firmly to refuse to do so. If 
the defendant wishes to take the witness stand with a view to giving 
false testimony, counsel must decline to call him,' and if the defendant 
insists, counsel may well request the court to grant him leave to with
draw.24

It is generally the feeling of the judges and lawyers referred to above 
that counsel should not introduce such testimony for several reasons. 
First, to deceive the court by participating in perjury is morally wrong. 
Second, to do so is forbidden by the Canons of Professional Ethics. And 
lastly, to do so is tactically foolish because of the strong probability that 
the falsehood will be exposed. This position is adhered to by leading 
British authorities on legal ethics.25

An attorney cannot prevent his defendant-client from testifying if 
the client insists. However, Professor Freedman argues that, having put 
a client whom he expects will perjure himself on the stand, the attorney 
must, in manner and questioning, adopt the client’s story since it is al
ways the attorney’s duty to present his client’s case as effectively as pos
sible.26
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This carries the confidential relationship too far. There are several 
alternatives to the recommended course. In the first place, a lawyer 
should never put a witness other than the defendant on the stand if he 
knows the witness will give perjured testimony. With respect to the de
fendant, the defense attorney should first seek to dissuade his client from 
testifying.2' If he fails, the attorney can withdraw or seek permission of 
the court to withdraw.27 28 If that permission should be denied and if his 
client still insists upon giving a false story, the attorney has no option 
but to put him on the stand. He can then let the client tell his own 
story, but he may not elicit that story by skillful interrogation, nor should 
he argue to the jury that the defendant’s alibi precludes guilt.29

27 Opinion 287, at 614.
28 Ibid.
29 Boulton, supra note 25; Orkin, Legal Ethics 115 (1957); Bress, Professional 

Ethics in Criminal Trials: A View of Defense Counsel’s Responsibility, 64 MICH. L. REV. 
1493 (1966); Bress, Standards of Conduct of the Prosecution and Defense Function: An At
torney’s Viewpoint, 5 American Crim. L.Q. 23 (1966).

so Freedman 1, 1474-75; Freedman II, 1031.
si Opinion 287, at 609.
32 The majority said:

While doubtless a client who would permit the court, because of misinformation, to 
be unduly lenient to him would be indignant when his lawyer volunteered to ruin

In citing authority for the view that defense counsel are entitled to 
elicit perjury, Professor Freedman seems to rely heavily30 on Opinion 
287 of the American Bar Association Committee on Professional Ethics 
and Grievances.31 That Opinion, concurred in by a five-man majority, 
held only that where a client has lied to the court concerning the exis
tence of a prior criminal record, a lawyer may not disclose to the court 
facts concerning his client’s record, when knowledge of those facts has 
been obtained from the client. Where a lawyer learns of his client’s 
record from other sources, four of the seven members of the panel were 
of the opinion that, if the lawyer believes that the court is relying on his 
silence as corroborating the client’s statement, the lawyer must affirma
tively advise the court not to rely on counsel’s personal knowledge as to 
the facts of the client’s record. Two members of the panel felt that the 
lawyer must disclose his knowledge of the facts even when he has ob
tained that knowledge from his client. Only Judge Jones opposed the 
majority view regarding disclosure of knowledge obtained from outside 
sources. He argued that the lawyer should not disclose the facts, regard
less of whether he obtained them from the client or from other sources. 
Certainly no member of the panel approved affirmative participation in 
fraud, or expressed views which would support any of Professor Freed
man’s three main postulates. The words of the majority opinion are, in 
fact, to the contrary.32
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With respect to Professor Freedman’s first proposition, that it is 
proper to cross-examine a witness to make him appear to be mistaken or 
lying when the attorney knows that the testimony is accurate and truth
ful,’3 it is difficult to posit any clearcut rule. It is true that counsel has 
a right and perhaps a duty to test the statements of any witness by vigor
ous cross-examination. This right, however, does not extend to making 
a truthful witness appear to be lying. United States Attorney David 
Bress and Judge Warren E. Burger of the United States Court of Appeals 
for the District of Columbia are cited as supporting Mr. Freedman’s con
clusion.* 34 I do not so read the statements of either Mr. Bress or Judge 
Burger. Each does clearly state that cross-examination is available to 
test the Government’s case. Judge Burger, however, goes on to say that 
no hard and fast rule can be laid down, but rather that it is a matter of 
private conscience as well as professional ethics, and, if the lawyer per
verts and prostitutes his power and position, he undermines the whole 
system.3'’ Mr. Bress, in response to Professor Freedman’s earlier article, 
speaks only briefly on this matter. He goes only so far as to say that 
every witness should be subject to searching cross-examination, because 
the advocate "should not rely on his own opinion of the witness’ veracity, 
but rather must present to the jury all of the factors relevant to the wit
ness’ perceptual ability, his bias, and the consistency of his testimony.”36 37

his chance of escaping a jail sentence, such indignation would be unjustified since 
the client’s bad faith had made the lawyer’s action necessary. The indignation of 
the court, however, on learning that the lawyer had deliberately permitted him, where 
no privileged communication is involved, to rely on what the lawyer knew to be a 
misapprehension of the true facts, would be something that the lawyer could not ap
pease on the basis of loyalty to the client. No client may demand or expect of his 
lawyer, in the furtherance of his cause, disloyalty to the law whose minister he is 
(Canon 32), or "any manner of fraud or chicane.’’

Id. at 615. (Emphasis added.)
Freedman 1, 1474-75.

34 Freedman 11, 1033.
35 Burger, Standards of Conduct for Prosecution and Defense Personnel: A Judge’s View

point, 5 American Crim. L.Q. 11, 15 (1966).
36 Bress, Professional Ethics in Criminal Trials: A View of Defense Counsel’s Responsi

bility, supra note 18, at 1494.
On the same subject, the English viewpoint is expressed by Boulton as follows: 
No clearer rule can be laid down than this, that [defense counsel} is entitled to test 
the evidence given by each individual witness, and to argue that the evidence taken 
as a whole is insufficient to amount to proof that the accused is guilty of the offence 
charged. Further than this he ought not to go.

BOULTON, supra note 25. (Emphasis added.)
37 Address by Judge Alexander Holtzoff, supra note 24.

There is also authority for the view that if counsel has no reason to 
doubt the accuracy of a witness’ testimony, interrogation that would tend 
to bring him into disrepute is unnecessary and unethical.3' In the last 
analysis, it is submitted that this question is one which must be left within 
the sound discretion of defense counsel, bearing in mind the rule of the 
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Canons that "the office of attorney does not permit . . . any manner of 
fraud or chicane. He must obey his own conscience and not that of his 
client.”38

38 Canon 15.
38 Freedman I, 1478-82.
*>ld. at 1481-82.
41 Freedman II, 1032-42.

id. at 1032-34.

Professor Freedman’s third thesis, that a defense attorney may advise 
his client about the law when he has reason to believe that the knowledge 
so given will tempt the client to commit perjury,39 * is, in my opinion, 
clearly wrong if done by the attorney with a view to "coaching” a client 
into a false story that will excuse his conduct. It would be ridiculous, of 
course, to say that an attorney may not advise his client on the law. 
Whether this advice should come before he obtains all the facts, or is 
necessary in order to elicit facts, will vary from client to client and from 
case to case. The mischief in Professor Freedman’s statement is the im
plication that it is all right for the lawyer to help his client invent an 
alibi. His justification seems to be, in part, that the client has a right to 
know about the law and to use that knowledge to prepare a fictitious 
exculpatory statement. In his words: "To decide otherwise would not 
only penalize the less well-educated defendant, but would also prejudice 
the client because of his initial truthfulness in telling his story in confi
dence to the attorney.’"10

It would seem that the best answer to this argument is that it is 
clearly wrong to coach a witness or a client and that any act by an attor
ney to help build a false case would certainly be a violation of profes
sional ethics. This does not of course prevent the attorney from giving 
his client advice on the law, even if, beyond the attorney’s control, that 
advice may in some way be misused by the client, so long as the purpose 
of giving such advice was not to help perpetrate a fraud upon the court. 
Here, again, the attorney’s conscience must be his guide.

Ethics of the Prosecutor

In addition to his novel views on defense ethics, Professor Freedman 
is critical of prosecutors for several unethical practices and policies.41 His 
comments on specific practices are prefaced with a discussion of the high 
standard of conduct which should be imposed on the prosecution, indicat
ing that there is a good deal of room for improvement in the conduct of 
prosecutors generally.42 I would never seek to minimize the importance 
of insuring that prosecutors toe the line. It should be pointed out, how
ever, that the conduct of the prosecutor in any given case is already sub
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jeer to careful review, both at the trial court level and on appeal. In 
fact, from 1963 through 1965, six convictions in the District of Colum
bia alone were reversed by the United States Court of Appeals on the 
grounds of improper prosecutorial conduct at trial.43

43 President's Commission on Crime in the District of Columbia, Report 314 
(1966).

44 Freedman II, 1034.
« 66-2 T.C. 9686 (9th Cir. 1966).

Freedman 11, 1035.
47 They included income tax evasion (Capone); and attempted bribery, illegal wiretap

ping, mail fraud, conspiracy, violation of the Taft-Hartley Act (a misdemeanor), and obstruc
tion of justice (Hoffa). Professor Freedman implies that Hoffa’s difficulties all occurred 
during the period that Robert Kennedy was Attorney General. In fact, three of the seven 
indictments against Hoffa occurred during the period 1957-1960. One of these was dis
missed because of improper grand jury proceedings, and was again charged in 1961. Thus, 
three original indictments occurred during each of the periods 1957-1960 and 1961-1964. 
One re-indictment also occurred during the latter period.

Turning to Professor Freedman’s specific points, the first is that it 
is improper to subject a person to prosecution where the primary motive 
relates to matters other than the commission of the particular crime for 
which the defendant is being prosecuted.44 * Examples given are the in
come tax evasion prosecution of the infamous Al Capone, the tax evasion 
prosecution in United States v. Lenske^ and the prosecution of James R. 
Hoffa under the then Attorney General, Robert F. Kennedy.46

There is a good deal of variation in the background of these exam
ples. The essence of Professor Freedman’s point seems to be that prose
cution of a person for one crime is improper when the prosecutor’s real 
motive is to "get” the defendant because of some other type of wrongful 
activity. It may be that prosecutors should not develop grudges; when, 
solely because of ill will or dislike by the prosecutor, the defendant is 
singled out for persecution, I would agree that the prosecutor is abusing 
his power. It is also probably correct to say that a person who has com
mitted some minor infraction for which he would not normally be prose
cuted should not be prosecuted simply because he has committed other 
w'rongs. The examples cited by Mr. Freedman, however, do not fall into 
these categories. One of them, the Lenske case, does present an example 
of prosecutorial excesses, but these excesses were clearly recognized by 
the appellate court which reversed the conviction. The charges against 
Hoffa and Capone were not minor. They involved serious felonies for 
which many other individuals have been prosecuted.47

The assertion that a person should not be prosecuted for one crime 
because he has committed other more serious crimes for which prosecu
tion is not feasible is unsound. Such a theory would tend to protect the 
most powerful gangsters and racketeers in the land, who could always 
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complain that they had committed a more serious offense than that with 
which they were charged. One might also question whether, under this 
theory, many defendants in civil rights cases could successfully claim that 
the failure to prosecute them for more serious offenses (e.g., murder) 
would preclude their indictment on civil rights charges.1’’

Many offenses are not prosecuted for a variety of reasons, including 
the good record and character of the defendant. Professor Freedman 
seems to criticize the practice of prosecuting some defendants in part be
cause of the defendants’ records of other criminal activities or their well- 
established reputations for bad character. Surely he would not remove 
the prosecutor’s discretion to decline cases. Yet the discretion to decline 
must carry with it the discretion to prosecute. Of course, this discretion 
should not be abused, but the consideration of a person’s character or 
prior record in deciding whether or not to prosecute is neither improper 
nor unethical. On the contrary, it is fundamental to the proper exercise 
of the prosecutor’s function.

The next objection raised by Professor Freedman is that prosecutors 
engage in various plea bargaining tactics which are beyond court super
vision.48 49 He refers specifically to multiplication of counts, prejudicial 
joinder of defendants, and unfair selection of the place of trial in offenses 
that cross state lines. The short answer to this contention is that each of 
these "wrongs” can be opposed by an appropriate defense move under 
most codes of criminal procedure.50 Although disadvantage to an indi
vidual defendant may occasionally occur, the rights of defendants gener
ally are adequately protected in this area.

48 See, e.g., United States v. Price, 383 U.S. 787 (1966).
49 Freedman 11, 1035.
so See, e.g., Fed. R. Crim. P. 8, 13, 18-22.
51 Freedman 11, 1035.
52 id. at 1036 & n.26.
53 office of Criminal Justice, U.S. Dep’t of Justice, Criminal Justice in a 

Metropolitan Court 33-37 (1966) (hereinafter cited as Subin Report).

Reference is also made to the "common practice”51 among prosecutors 
in the District of Columbia of overcharging defendants with the expecta
tion of coercing a plea to a lesser offense. In support of this point, Pro
fessor Freedman cites the Subin Report?2 which was prepared by the 
Office of Criminal Justice of the United States Department of Justice. 
That report points out that felony charges frequently are reduced in a 
number of situations, including family disputes, assaults resulting in mi
nor injuries, thefts involving property of little value, cases in which 
problems of proof or law militate against felony treatment, and cases in 
which a relatively light charge will produce a plea of guilty.53 From the 
author’s own experience, as well as from discussion with United States 
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Attorney David G. Bress and former Assistant United States Attorney, 
Judge Timothy C. Murphy, it is not the policy of the United States Attor
ney’s Office in the District of Columbia to overcharge for the purpose of 
extorting a guilty plea to a lesser offense.54 Guilty pleas are often a 
result of—not the motive for—the reduction of charges.

54 The views of Mr. Bress were obtained by telephone conversation, those of Judge Mur
phy through a personal interview.

55 Such considerations may include the defendant’s previous good record, relation between 
the defendant and complainant, and other mitigating circumstances.

56 Freedman 11, 1036.
57 Ibid.
™Id. at 1036-37 & n.28.
5» Id. at 1037, n.28.
60 In this case the decision was strictly that of the grand jury, according to former Assis

tant United States Attorney Conliff, who handled the case.
61 District of Columbia v. Dixon, Nos. 4071, 4072, D.C. Ct. App., June 13, 1967.

In actual practice initial complaints are written up in accordance with 
what the original facts indicate the offense to be. Frequently the offense 
at first appears to be a felony. In many cases, based on various consid- 
erations,55 felony charges are later reduced to misdemeanors. But Pro
fessor Freedman’s charge that this practice impairs "a constitutional right 
by a combination of duress and trickery”56 is inaccurate rhetoric.

Professor Freedman’s next point is that prosecutors frequently con
done and cover up police abuses such as brutality, perjury, and unlawful 
arrests, searches, and interrogations.57 He again refers to alleged prac
tices in the District of Columbia and to one case in California. Although 
I am not familiar with the policies and practices in California, I do know 
that its general standards in the field of criminal justice are among the 
highest in the nation. I can say that it is not a policy in the District of 
Columbia for prosecutors to condone, cover up or shield police crimes or 
police abuses. One case58 referred to as never having been prosecuted by 
the United States Attorney’s Office was, in fact, presented to the grand 
jury, which declined to issue an indictment against the policeman. Pro
fessor Freedman implies that the failure to indict was "managed” by the 
United States Attorney.50 60 This implication is drawn from a statement in 
the Subin Report to the effect that grand juries generally follow the lead 
of prosecutors. The conclusion drawn with respect to this case is with
out foundation in fact, and questions the good faith of the prosecutor on 
the basis of a general statement not related to this specific case.80

The other District of Columbia case mentioned by Professor Freed
man appears to have involved a disputed set of facts in which both 
the criminal defendant and the police officer agreed to drop complaints 
against one another.61 When, three months later, the criminal defendant 
reinstituted civil proceedings against the policeman, the officer then rein
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stituted the criminal charge which he had previously dropped. Without 
passing on the merits of either party’s actions in that case, it certainly 
does not prove the existence of any "practice” to cover up for the police.

The next complaint against prosecutors alleges their "suppression of 
evidence, the purposeful introduction of false and misleading evidence, 
and coercion of witnesses.”82 Any such activity would clearly be im
proper; even isolated instances should be censured. The frequency with 
which such activity occurs, however, is open to doubt. Mr. Freedman 
refers to numerous such "instances,”83 but he cites only a few cases, one 
of which, King v. United States™ is at best a weak example of misuse of 
power by a prosecutor. In the King case two members of the three-judge 
court found that the prosecutor’s conduct at trial constituted reversible 
error, but assumed that his actions reflected the zeal and excitement of 
trial rather than a "deliberate intent to impose upon the jury.”85 The dis
senting opinion protested the majority holding of improper conduct, and 
pointed out that on appeal defense counsel did not "discern any unfair
ness in the prosecutor’s conduct and did not request reversal on that 
ground. The idea was not suggested to the majority by anybody who 
had a part in the presentation of the case.”88

62 Freedman 11, 1038.
63 Ibid. One case he cites does appear to be an isolated example of improper conduct by 

the attorney for the state. Miller v. Pate, 386 U.S. 1, (1967); Freedman 11, 1038.
64 372 F.2d 383 (D.C. Cir. 1967).
as Id. at 390.
66 Id. at 399 (Danaher, J., dissenting).
6" Freedman II, 1038.
08 King v. United States, 372 F.2d 383, 399 (D.C. Cir. 1967). In addition, the trial court 

apparently had found no misconduct by the prosecutor at trial. Id. at 393-95.
69 Freedman 11, 1038-39-

Nevertheless, Professor Freedman takes the prosecutor’s office to 
task for deliberate efforts to uphold the conviction on appeal.6' Thus, 
he criticizes the ethics of the prosecutor for seeking affirmance of a con
viction, when the eventual grounds for reversal were not even suggested 
by appointed appellate defense counsel, who was described as "able” 
by the dissenting judge.88 Such criticism is unfounded and practically 
amounts to a claim that whenever there is possible error in the govern
ment’s case, the prosecutor is behaving unethically if he does not confess 
error. It hardly need be stated that such a view is totally inconsistent 
with our adversary system of criminal justice.

Professor Freedman also criticizes prosecutors for using prior convic
tions to impeach defendants or witnesses for the defense.62 63 64 * 66 * * 69 Such prac
tices involve so many questions of courtroom strategy and are so closely 
supervised by the courts that this charge of unethical tactics can be dis
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missed without further comment. The same may be said of his charge 
that prosecutors attempt to preclude resolution of important issues by 
depriving the courts of jurisdiction.70 In one case cited by him, the im
propriety was apparently noted and criticized by the court.71 Such be
havior does give cause for concern, and should not be tolerated if in fact 
it has occurred.

70 Id. at 1039.
71 Id. at 1039 & n.40.
«W. at 1039.
73 Id. at 1040.
74 Information supplied to the author by United States Attorney Bress during telephone 

conversation.
ns Subin Report 82.
7« Id. at 82-83.
77 President’s Commission on Law Enforcement and Administration of Jus

tice, The Challenge of Crime in a Free Society 151-53 (1967).

Complaint is also made that prosecutors are unethical in that they 
take advantage of, and fail to advise the court regarding ineffective as
sistance of defense counsel.'2 Mr. Freedman refers to an alleged state
ment by a member of the United States Attorney’s Office to the effect 
that prosecutors in that office regularly praise defense counsel whenever 
such counsel appears to be ineffective, in order to help them overcome on 
appeal the issue of ineffective representation at trial.73 United States 
Attorney Bress, who was himself formerly a noted defense counsel, cate
gorically denies that any such policy is or has been in existence in his 
office during his tenure.'4 * * Again, as with so many of Mr. Freedman’s 
assertions, such a "practice,” if it occurred, would be reprehensible. His 
evidence of one undocumented statement by one prosecutor, however, is 
hardly convincing.

It is undoubtedly true that the quality of General Sessions trials would 
improve if there were more experienced atorneys on both sides. The 
Professor leans heavily upon the Subln Report to substantiate his claims. 
That report indicates that both prosecutors and defense attorneys are 
often inexperienced, and, as a result, a trial in the District of Columbia 
Court of General Sessions may turn out to be a "shoddy affair.”'“ The 
report also attributes much of the trouble in that court to the attitudes 
of the judges.'6 To use these facts as a basis for condemning the ethics 
of prosecutors is grossly unfair. Further training of attorneys for crimi
nal cases is desirable, and hopefully will be accomplished as a result of 
programs being urged by the United States Department of Justice and by 
the President’s National Crime Commission,77 but these problems have 
little to do with prosecutorial ethics.

Professor Freedman cites the Subin Report to assert that defense 
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counsel often fool their clients into thinking they have rendered a valu
able service by having a felony charge reduced to a misdemeanor.'s He 
somehow blames the prosecutor for such chicanery. If, in fact, defense 
attorneys are deceiving their clients in such cases, that fact is regrettable. 
It is certainly not, however, the result of any conspiracy with prosecutors. 
Professor Freedman’s argument that this demonstrates a low level of 
prosecutorial ethics does not merit serious consideration.

Conclusion

In short, the criminal trial does not give license, either to the prosecu
tor or to defense counsel, to inject perjury' or deceit into the proceedings. 
The confidential relationship between client and attorney would not be 
served by such license, and the "search for the truth,” which is the pur
pose of a trial, would certainly be undermined. It is true that different 
duties and responsibilities are imposed upon prosecutors and defense 
counsel. Different rules govern the conduct of their cases, in and out of 
court. Both, however, must be held to the same high standards of ethical 
behavior within those rules, and neither should be permitted to demean 
the legal profession or the integrity of the court. As pointed out earlier, 
this view is in accord with morality and fairness. It also makes good 
sense. A trial in which defense counsel is free to present false testimony 
or to argue false causes would soon result in cynical disregard for the 
testimony of all defendants, as well as for the word of their lawyers.

With respect to the ethics of prosecutors, they generally are subject 
to the strict scrutiny of courts, both at the trial and appellate levels, and 
the constant challenge of defense counsel. This is proper and desirable; 
such close scrutiny should continue. The profession, however, does not 
benefit from unwarranted criticism of prosecutors, or from generalized 
charges based on occasional improprieties. Continuing review of ethical 
principles is certainly appropriate, and might well be given greater atten
tion by the bench and bar. It is submitted, however, that the aim of such 
review should be to elevate the standards of the legal profession—not to 
condone perjury or to subject an entire class of attorneys to undeserved 
criticism for the errors of a few.

REJOINDER

Although it does not challenge the basic tenets of my article, Pro
fessor Freedman’s postscript disputes several of my statements. I regret 
to lengthen an already extended debate, but I feel that an answer is neces
sary to clarify the issues.

78 Freedman 11, 1040.
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With respect to my comment regarding the position taken by Addison 
Bowman at the Federal Bar Association panel, the statement in my arti
cle was taken directly from the Federal Bar News.'*  The authority, 
however, is correctly cited in my footnote. The rather lengthy quote 
from Mr. Bowman on which Professor Freedman relies in his postscript 
is not inconsistent with the statement in the Federal Bar News that no 
panelist would "be a party” to presenting known perjured testimony by 
a defendant. Professor Bowman’s position is substantially different from 
that of Mr. Freedman. He would, for example, seek permission to with
draw from the case as soon as he learned of his client’s intent, and again, 
if necessary, immediately before trial. Mr. Freedman calls such a practice 
"indefensible.”79 80 It should also be pointed out that Bowman definitely 
repudiates the propriety of presenting any other witness whose testimony 
he knows will be false.

79 See Freedman II, 1043; note 23 supra.
80 See Freedman I, 1476.
81 See Freedman I, 1469; Freedman II, 1030.
82 Page 1053 supra.

This raises a question that Mr. Freedman has never clarified. He 
continues to say that in a substantial number of situations it is proper to 
put a witness on the stand when you know he will commit perjury.81 
There is, of course, a major difference in scope between an attorney’s 
duties to his client-defendant and his duties to any other witness. In the 
article above I pointed out that counsel should never put a perjurious wit
ness other than the defendant on the stand, though he may be required to 
let the latter testify falsely if he insists.82 Mr. Freedman never makes any 
such distinction, although his examples all involve defendants. It would 
appear that his continued use of the word "witness” means that he would 
include the perjured testimony of persons other than defendants within 
the umbrella of his privilege in certain unspecified situations. If so, such 
a position is completely untenable.

Apparently, Mr. Freedman misread my comment regarding the use 
of prior convictions to impeach defendants or other witnesses. He refers 
to my "unsupported assertion” that prosecutors are closely supervised by 
the courts on matters of trial strategy.88 That was not my statement. I 
said that the practice of using prior convictions is closely supervised by 
the courts. This, of course, is true. The District of Columbia case re
ferred to by Professor Freedman deals with the strategy of what type 
offense the defendant should be charged with. It has no relation to the 
subject of impeaching witnesses by prior convictions.

That subject has been a matter of careful analysis over a period of 
many years. It is regulated by rules of evidence formulated and approved

Freedman II, 1044.
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by courts throughout the country.84 If Professor Freedman disapproves 
of these rules of evidence, it seems to me he should address himself to 
that matter, and not blame prosecutors on the grounds of unethical prac
tices.

84 3 Wigmore, Evidence § 926 (3d ed. 1961). See also Luck v. United States, 348 F.2d 
763, 769 (D.C. Cir. 1965) for an example of a case discussing and limiting the use of such 
evidence.

85 The prosecutor had meant to refer to a situation where, after a dispute between an ar
resting policeman and a suspect, the policeman withdrew charges. It is true that, where prose
cuting witnesses withdraw charges of minor offenses, prosecution is often dropped. This is a 
far different matter, however, than Mr. Freedman’s charge that criminal prosecutions are insti
tuted to retaliate against citizens who complain of police misconduct. See Freedman II, 1037.

S«Id. at 1045.
87 Ibid.
88 Pages 1054-55 supra.

The postscript also emphasizes a quoted statement by a prosecutor 
from the District of Columbia to the effect that in many criminal cases 
prosecution is reinstituted when the defendant files a complaint against 
the police officer. Although the quotation does appear in the trial record 
of the Dixon case, the prosecutor involved has personally stated to me 
that the "reinstitution of proceedings” was not the practice to which he 
was referring, and that he knows of no other instance of such action.80

With reference to Mr. Freedman’s charge that prosecutors condone 
and cover up police abuse, which he attempts to support by a District of 
Columbia case in which he alleges that the U.S. Attorney failed to indict 
a policeman, he seems dissatisfied with my statement that "the decision 
was strictly that of the grand jury.”80 That statement was given me by 
the former Assistant United States Attorney who presented the case to 
the grand jury. He is an attorney with great experience and unques
tioned integrity, who has been respected for many years by bench and 
bar alike. I see no reason to doubt his personal assurance that the grand 
jury, a majority of whom were Negro, made its own decision not to in
dict after hearing all the evidence. Mr. Freedman’s contrary inference 
is nothing more than speculation, and should not be used to impugn the 
honesty of the United States Attorney.

The postscript also claims that I was incorrect in interpreting the 
position of Judge Burger and Mr. Bress "as holding it to be improper 
for defense counsel to cross-examine a witness [in such a way as] to make 
him appear to be lying when the attorney knows that the testimony is 
truthful.”8' This statement attributes to me an interpretation I did not 
make. In fact, I merely referred to their own positions on this question.88

It is true that both Judge Burger and Mr. Bress—and most other law
yers, I presume—would cross-examine a witness to bring out all the facts 
favorable to their client in a trial, whether civil or criminal. In certain 
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instances those facts may suggest an incorrect inference to the jury. Pro
fessor Freedman apparently sees little difference morally between that 
situation and permitting a defendant to present a perjured alibi.89 There 
is a very great difference which he fails to note. It is generally conceded 
to be proper to bring out all the facts because in the great majority of 
cases those facts will aid in the "search for the truth.” It is unfortunate 
that in certain rare instances a jury may draw incorrect inferences from 
truthful testimony. But that is a far cry from embracing a false alibi 
which injects into the trial evidence that is factually untrue.

w Freedman II, 1046-47.

Mr. Freedman seems to argue that, because in a very restricted set of 
circumstances true facts may confuse or mislead- the court or jury, it is 
proper to permit defendants (or perhaps other witnesses) to frame per
jured alibis with the assistance, at least in court, of their attorneys. His 
conclusion is not justified. It is well known that in some situations, 
from a point of view of abstract justice, court decisions—or the law— 
may seem unfair. This is unfortunate. But it is no excuse for authoriz
ing the use of false alibis which further increase injustice or obfuscate the 
truth in court. It is sometimes necessary to draw lines which may not be 
crossed. Such lines at times raise difficult questions. But in my opinion 
the line should be drawn to prohibit attorneys from utilizing or adopting 
perjury to help their clients.

I would also agree that the Canons need further clarification. How
ever it is no answer to say that, because there may be some basis for dif
ferences of interpretation in the present Canons, their condemnation of 
the use of false testimony should be changed. I submit that restrictions 
on the conduct of attorneys should be more carefully spelled out.

One last item merits re-emphasizing. It is not the purpose of this 
paper to absolve prosecutors of all blame, or to excuse conduct that is 
improper. Many of the actions described by Professor Freedman would 
be improper. Moreover, instances of such conduct probably do occur, 
just as some defense counsel on occasion may connive with their clients 
to make up false alibis or to fix juries. But such occasional improprieties 
do not support charges of policies and practices. Each such case should 
be handled with strict disciplinary measures. But Mr. Freedman imputes 
to prosecutors many practices or policies which do not generally exist. 
The cause of raising the standards of the legal profession is not furthered 
by such unfounded charges.
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NOTES
ANTITRUST VENUE: TRANSACTING BUSINESS

UNDER THE CLAYTON ACT

A major concern in bringing an action under the antitrust laws of 
the United States1 is the venue of the lawsuit, the proper place for its liti
gation.2 The Clayton Act contains a special antitrust venue provision,3 
described in the course of debate over the act as

1 The major antitrust laws of the United States are embodied in die Sherman Anti-Trust 
Act, 26 Stat. 209 (1890), as amended, 15 U.S.C. §§ 1-7 (1964); Clayton Act, 38 Stat. 730 
(1914), as amended, 15 U.S.C. §§ 12, 13, 14-21, 22-27 (1964); Robinson-Patman Act, 49 
Stat. 1526 (1936), as amended, 15 U.S.C. §§ 13-13c, 21a (1964); Federal Trade Commission 
Act, 38 Stat. 717 (1914), as amended, 15 U.S.C. §§ 41-46, 47-58 (1964). The United States 
may bring an antitrust suit under 26 Stat. 209 (1890), as amended, 15 U.S.C. § 4 (1964), and 
28 Stat. 570 (1894), as amended, 15 U.S.C. § 9 (1964). Private parties are authorized to 
bring suits under 38 Stat. 731 (1914), 15 U.S.C. § 15 (1964). See generally Kintner, An 
Antitrust Primer 16-27, 129-61 (1964).

2 Venue should not be confused with jurisdiction. The latter concerns the type of lawsuit 
upon which courts are empowered to act while the former involves the geographic distribu
tion of this power to hear these suits. See Ehrenzweig & Louisell, Jurisdiction in a 
Nutshell §§ 1, 2 (1964). Federal courts have subject-matter jurisdiction in antitrust suits 
since they arise under the laws of the United States. 26 Stat. 209 (1890), as amended, 15 
U.S.C. § 4 (1964); 28 Stat. 570 (1894), as amended, 15 U.S.C. § 9 (1964); 38 Stat. 731 
(1914), 15 U.S.C. § 15 (1964). Personal jurisdiction with power to order nationwide service 
of process is statutorily conferred upon every federal district court. 38 Stat. 736 (1914), 15 
U.S.C. § 22 (1964).

3 Clayton Act § 12, 38 Stat. 736 (1914), 15 U.S.C. § 22 (1964). This venue provision— 
the particular concern of this Note—applies to all actions brought under the antitrust laws 
against corporations; venue in suits against persons is governed by 38 Stat. 731 (1914), 15 
U.S.C. § 15 (1964). See Eastman Kodak Co. v. Southern Photo Materials Co., 273 U.S. 359, 
371-73 (1927).

4 51 Cong. Rec. 9467 (1914) (remarks of Congressman Sumners).
5 Prior to the passage of § 12, venue in antitrust suits was determined by' § 7 of the Sher

man Act which allowed suit only in the district in which the defendant "resides or is found.” 
26 Stat. 210 (1890).

e 38 Stat. 736 (1914), 15 U.S.C. § 22 (1964). (Emphasis added.)

one of the most important connected with the whole subject matter of 
antitrust legislation. . . . [UJnless the venue be properly placed, on the 
one hand, you may subject the defendant to blackmail. . . . On the other 
hand, if the venue be not properly placed, the plaintiff in humble po
sition may be deprived of the benefits of this bill.4

Section 12 of the Clayton Act was designed by Congress to remedy some 
of the existing inadequacies in the law by broadening the basis of an 
earlier venue provision.5 It provides:

[A]ny suit, action, or proceeding under the antitrust laws against a 
corporation may be brought not only in the judicial district whereof it 
is an inhabitant, but also in any district wherein it may be found or 
transacts business, and all process in such cases may be served in the dis
trict of which it is an inhabitant, or wherever it may be found.* 5
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Courts have generally been able to deal consistently with the terms 
"inhabitant” and "found,”' but have differed over the interpretation of 
"transacts business.” Little legislative history is available to guide the 
courts concerning the meaning of this term or the extent to which Con
gress intended its addition to broaden venue.7 8 "Transacts business” was 
not used in the original House bill.9 The Senate Committee on the Ju
diciary recommended inclusion of the phrase "transacts any business” as 
an additional basis for venue,10 but stated that the amendment requires 
"no special explanation,”11 and provided none. The Senate adopted this 
proposed amendment12 and passed the bill as amended.13 A House- 
Senate Conference Committee compromise modified the phrase to read 
"transacts business”14 and this version was enacted.15 16 *

7 See Note, Venue in Private Antitrust Suits, 37 N.Y.U.L. REV. 268, 275-80 & nn.41-84 
(1962).

8 The cases interpreting the antitrust venue provision have ignored analogous state "long- 
arm” statutes which use "transacts business” as a determinative factor in deciding where a suit 
may be brought. For a list of these state statutes see "Long-Arm" Statutes, 24 CORP. J. 291, 
294-95 (1966). Many of these statutes provide that persons will be subject to the jurisdiction 
of the court if there is "any cause of action arising from . . . the transaction of business within 
this state.” E.g., 4 N.M. Stat. Ann. § 21-3-16 (Supp. 1965); Wash. Rev. Code Ann. § 
4.28.185 (1962). However, courts interpreting these provisions do not interpret "transacts 
business” as the transaction of "substantial business,” the test used for antitrust venue. Fur
ther, these courts interpret the phrase "transaction of business” to mean the "transaction of 
any business,” a phrase that was specifically rejected by Congress. The courts cite Interna
tional Shoe Co. v. Washington, 326 U.S. 310 (1945), and related cases for the proposition 
that it is fair to subject a corporation to suit if it has had "minimum contacts” with the juris
diction. E.g., Bramlett v. Arthur Murray, Inc., 250 F. Supp. 1011, 1015 (D.S.C. 1966); Del 
Sesto v. Trans-World Airlines, Inc., 201 F. Supp. 879, 882 (D.R.I. 1962).

»H.R. 15657, 63d Cong., 2d Sess. (1914).
io S. Rep. No. 698, 63d Cong., 2d Sess. 73 (1914).
n Id. at 49.
1251 Cong. Rec. 14324 (1914).
13 See id. at 14609-10.
14 S. DOC. NO. 585, 63d Cong., 2d Sess. 9 (1914); H.R. Rep. No. 1168, 63d Cong., 2d 

Sess. 7 (1914).
15 See 51 Cong. Rec. 16170 (1914) (Senate); id. at 16344 (House).
16 For a discussion of congressional intent to broaden the venue provision to give plaintiff 

wider selection of forums, see United States v. National City Lines, Inc., 334 U.S. 573, 581-88 
(1948).

17 In adopting § 12, Congress was unwilling to give the plaintiff an unlimited choice of 
forum. Rather it sought to provide sufficient choice so that venue would be proper in the 
district where the defendant’s activities had caused the injury. Id. at 587-88.

Though there is an absence of indicia concerning what motivated 
Congress to modify the phrase "transacts any business,” this action seems 
to indicate that in spite of the congressional intent to give the antitrust 
plaintiff a broader base for venue,10 Congress still wanted to make de
fendant amenable to an antitrust suit only in those districts where he 
transacts business to an extent greater than the minimal amount that 
the word "any” implies.11 In the first Supreme Court case where the
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interpretation of this provision was questioned, a clear showing that the 
corporation was actually transacting business in the district was required.18 
The Court stated that "a corporation is engaged in transacting business 
in a district ... in such a sense as to establish the venue of a suit ... if 
in fact, in the ordinary and usual sense, it 'transacts business’ therein of 
any substantial character.”19 20 Twenty-one years later the Court reaffirmed 
this interpretation in United States v. Scophony Corp, of America^ read
ing the above language to mean that "the practical, everyday business 
or commercial concept of doing or carrying on business 'of any substan
tial character’ ” was the test for venue.21

18 See Eastman Kodak Co. v. Southern Photo Materials Co., 273 U.S. 359, 370-71 (1927).
19 Id. at 373. For a number of years the defendant had sent its agents to Georgia to so

licit orders from photographic dealers in that area, shipping the products from New York. 
The Court held that defendant was not present in the jurisdiction, but was amenable to suit 
there since it had transacted business in the district. Id. at 370-74.

20 333 U.S. 795 (1948). Scophony, a British corporation, sought to exploit its television 
inventions and patents in the United States. Its agents in the Southern District of New York 
entered into contracts with American corporations which had the effect of giving the defend
ant control over these corporations. The Court found this constant supervision by the British 
corporation to be a substantial transaction of business in the district and sufficient to estab
lish venue. Id. at 818.

21 Zaf. at 807.
22 The more important manifestations are presence of offices, factories, directors, em

ployees, agents, bank accounts, licenses to do business, sales, purchases, solicitations, deliveries, 
telephone listings, visits by officers and employees, and advertising. See Austad v. United 
States Steel Corp., 141 F. Supp. 437, 440 (N.D. Cal. 1956); Note, Venue in Private Antitrust 
Suits, 37 N.Y.U.L. Rev. 268, 282-86 (1962).

23 Some authorities cited to support conclusions in this Note do not relate directly to the 
venue provisions of the Clayton Act but rather to the general venue provision, 28 U.S.C. § 
1391(c) (1964), which states: "A corporation may sue in any judicial district in which it is 
incorporated or licensed to do business or is doing business . . . .” Some question exists about 
the extent to which this general corporation venue statute can legitimately be applied to cases 
where a special venue statute exists. See generally Note, Venue in Private Antitrust Suits, 37 
N.Y.U.L. Rev. 268, 271-74 (1962). Compare Kaeppler v. James H. Mathews & Co., 180 F. 
Supp. 691, 693-94 (E.D. Pa. I960), with Lipp v. National Screen Serv. Corp., 95 F. Supp. 66, 
69-70 (E.D. Pa. 1950). Kaeppler, holding that § 1391(c) was not applicable where the anti
trust statute applied, was decided after Fourco Glass Co. v. Transmirra Prods. Corp., 353 U.S. 
222 (1957), which held the special patent venue provision exclusive of § 1391 (c). Since the 

Using this practical test, courts have looked' for various manifesta
tions of business activity in a district which alone or together with other 
indicators would establish that the corporation had transacted business 
of a substantial character, thereby making it amenable to suit.22 Most 
of these manifestations easily allow application of the Scophony test, but 
in a number of instances, courts have differed over its application with 
divergent results. This Note will explore the aspects of transacting busi
ness which have not led to an easy resolution, examining the emphasis 
and interpretation placed upon the indicia of activity by various courts 
and the apparent rationale of their holdings.23



1967] Antitrust Venue 1069

The Courts’ Approach to Section 12

Generally venue is a tool which limits the plaintiff’s selection of a 
forum among courts with proper jurisdiction,24 but when Section 12 of 
the Clayton Act is involved, this limitation is tempered by the courts’ 
recognition of the congressional purpose to broaden the basis for venue 
for the plaintiff in an antitrust suit.25 Where courts examining aspects 
of transacting business have found the equities clearly favoring either 
party, they have had no difficulty determining the appropriate venue.26 27 
The troublesome decisions are those in which there is no great equitable 
imbalance between the parties, and the courts have been unable to reach 
decisions with a desired consistency. Similar fact patterns do not result 
in predictable decisions about where and how venue should be placed.“' 
When so confronted with cases where the equities are not clear, some 
courts apparently give more weight to disadvantages to a defendant in 
placing venue as requested,28 while others consider more strongly the 
possible inconvenience to the plaintiff in denying it.29 This results in an 

concern of this Note is the meaning of transacting business under § 12 of the Clayton Act, the 
§ 1391(c) cases are used without attempting to determine whether § 1391(c) applies to, limits, 
or broadens § 12, but only to illustrate how "doing business" is interpreted in that provision. 
It has been held, however, that "no valid distinction can be made between ‘transacts busi
ness’ as that term is used in the Clayton Act, and 'doing business’ within the meaning of 1391 
(c) . . . .” Cooke v. Kilgore Mtg. Co., 105 F. Supp. 733, 737 (N.D. Ohio 1952); accord, 
Friedman v. United States Trunk Co., 204 F. Supp. 366, 367 (S.D.N.Y. 1962).

24 Ehrenzweig & Louisell, Jurisdiction in a Nutshell § 43 (1964).
25 See notes 16-17 supra and accompanying text.
26 See, e.g., Hartley & Parker, Inc. v. Florida Beverage Corp., 307 F.2d 916, 918 (5th Cir. 

1962) (venue proper where corporation sold and delivered substantial amount of merchan
dise); School Dist. v. Kurtz Bros., 240 F. Supp. 361, 364 (E.D. Pa. 1965) (venue improper 
where sales were light, sporadic, and unsolicited); see note 40 infra for a discussion of the man
ner in which courts have determined the equities in a motion for transfer under 28 U.S.C. § 
1404(a) (1964).

27 Compare Lower Colo. River Authority v. Westinghouse Elec. Corp., 219 F. Supp. 743 
(W.D. Tex. 1963), with Ohio-Midland Light & Power Co. v. Ohio Brass Co., 221 F. Supp. 
405 (S.D. Ohio 1962). In both cases the only significant factors were that sales solicited in 
the district amounted to approximately 0.3% of the defendant’s total sales and that delivery 
was made F.O.B. outside the district. Venue was found proper in Lower Colo, but found im
proper in Ohio-Midland.

28 "The Court is of the opinion . . . that it is preferable to require the plaintiff ... to insti
tute the suit in a district where there is no doubt as to jurisdiction [venue] before expensive 
and protracted litigation has been had.” Reid v. University of Minn., 107 F. Supp. 439, 442 
(N.D. Ohio 1952).

29 Comparing the plights of the plaintiff and of the corporate defendant, it would ap
pear more consistent with justice and fairness, and especially with the public purpose 
of furthering the enforcement of the anti-trust laws, that the corporate defendant 
should defend the case in the judicial district where it had transacted business of a 
substantial character to the injury of the plaintiff, than that the plaintiff should be 
barred by probably "the 'often insuperable obstacle’ of resorting to distant forums for 
redress of wrongs done in the places of their business or residence.”

Green v. U.S. Chewing Gum Mfg. Co., 224 F.2d 369, 374 (5th Cir. 1955), quoting United 
States v. Scophony Corp, of America, 333 U.S. 795, 808 (1948).
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inconsistent manner of interpreting the federal antitrust venue provision 
—a basis of decision being what the court feels is fair in the particular 
situation.30 Decisions in cases discussed below are reached with diffi
culty, because the courts do not seem to be cognizant of the fact that the 
interests of the parties are balanced and that factors other than conven
ience or fairness must be considered.

30 Since the indicia which have prompted the courts to decide what was fair is often not 
articulated, the real reasons can only be inferred. Compare Green v. U.S. Chewing Gum Mfg. 
Co., 224 F.2d 369 (5th Cir. 1955), with Reid v. University of Minn., 107 F. Supp. 439 (N.D. 
Ohio 1952).

31 See Smith v. Baltimore & O.R.R., 48 F.2d 861, 866 (W.D. Pa. 1931). States having a 
statutory provision for determining their jurisdiction in analogous cases have a policy of non
interference with the free flow of interstate commerce. See J. R. Watkins Co. v. Goggans, 242 
Ala. 222, 227, 5 So. 2d 472, 476 ( 1941 ). When a state court interprets the provision, a show
ing that a substantial part of the defendant’s ordinary business is transacted intrastate will be 
required in order for it to take jurisdiction. See National Union Indem. Co. v. Bruce Bros., 
44 Ariz. 454, 462, 38 P.2d 648, 652 (1934); cf. Currie, Comments on Babcock v. Jackson, 
A Recent Development in Conflicts of Law, 63 Colum. L. Rev. 1212, 1233 (1963). "The 
question whether a particular contract’ is significant is meaningless unless significance is 
judged in terms of policies and interests of the states involved.” Id. at 1235.

32 Karseal Corp. v. Richfield Oil Corp., 221 F.2d 358, 365 (9th Cir. 1955).
33 Analogus situations arise where the impact of an activity on a district, though not 

stressed in those words, is a factor for consideration in the determination of jurisdiction. See 
generally Comments on Babcock v. Jackson, A Recent Development in Conflicts of Law, 63 
Colum. L. Rev. 1212 (1963).

When a procedural question such as propriety of venue is presented 
to the courts, the statutory provision should be interpreted to accord with 
public policy.31 Since the private actions allowed under the antitrust 
laws are meant to serve the public as well as the claimant, there is a legit
imate public interest in interpreting the venue provision of section 12 in 
the manner which best prevents foreign corporations from violating the 
antitrust laws and thereby injuring persons in the jurisdiction.32 When 
the equities of the parties are so balanced that they fail to provide a work
able basis for a determination of venue, consideration of the public inter
est is appropriate. Violation of the antitrust laws so serious as to injure 
someone in the district will normally occur only if the defendant is trans
acting an amount of business sufficient to have a substantial impact on 
the business relations within the district. Impact is manifested by the 
passage of goods into or out of a district and by changes in the financial 
status of persons therein. Since the danger of harm only arises where 
the impact is substantial, the public interest in enforcing the antitrust 
laws supports finding venue only in those situations. The conclusions 
discussed below are based in part upon this concept of public interest, 
reflected by the degree of impact the conduct has had upon the district.33
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At What Time Must a Corporation Be 
Transacting Business

A preliminary question courts must face in determining the propriety 
of venue is when the transaction of business must occur. Two predomi
nant views exist. Some courts hold venue to be proper if the defendant 
was transacting business in the district when plaintiff’s cause of action 
arose,34 35 36 * 38 * while others hold that venue will not be proper unless the de
fendant was actually transacting business in the district when the action 
was commenced.3“

34 E.g., L’Heureux v. Central Am. Airways Flying Serv., Inc., 209 F. Supp. 713, 715 (D. 
Mo. 1962); R. J. Coulter Funeral Home, Inc. v. National Burial Ins. Co., 192 F. Supp. 522 
(E.D. Tenn. I960). In one case, the court stated that "the statute should be deemed flexible 
enough to retain the force of it from the venue standpoint for a reasonable time after a defend
ant has committed any acts violative of the antitrust laws.” Sharp v. Commercial Solvents 
Corp., 232 F. Supp. 323, 329 (N.D. Tex. 1964). It is questionable, however, whether the 
Sharp court intended to create a view different from those cited above since all the cases cited 
as support for the quoted statement use the L’Heureux and R. J. Coulter approach.

35 E.g., Gem Corrugated Box Corp. v. Mead Corp., 189 F. Supp. 584, 586 (S.D.N.Y. 
I960); Schreiber v. Loew’s, Inc., 147 F. Supp. 319, 324 (W.D. Mich. 1957).

36 358 F.2d 777 (9th Cir. 1966). Defendant Keasbey sold his business which included a 
plant in the district in June 1962 and did no other business in the district between the sale 
and 1964, when the suit was commenced. The acts alleged to have violated the Clayton Act 
occurred prior to June 1962.

3" Id. at 780.
38 "A foreign corporation no longer could come to a district, perpetrate there the injuries 

outlawed, and then by retreating ... to its headquarters, defeat. . . the retribution due.” United 
States v. Scophony Corp, of America, 333 U.S. 795, 808 (1948).

33 334 U.S. 573 (1948) (National City Lines I).
40 Id. at 581. The Eastland case, perhaps intentionally, made no mention of the subse

quent development of the National City Lines case, which came before the Supreme Court 
again in 1949. United States v. National City Lines, Inc. (National City Lines II), 331 U.S. 
78 (1949). Here the Court, basing its new decision on the revision of the Judicial Code, held

This question was presented recently to the Ninth Circuit in Eastland 
Constr. Co. v. Keasbey & Mattison Co?6 Defendant had terminated the 
business operations which gave rise to the alleged injury before plaintiff 
instituted suit. The court held venue to be proper in spite of the earlier 
cessation of business.3' Since the Supreme Court had not dealt directly 
with this point, the court relied on dicta in Scophony which stated that a 
corporation could not commit illegal acts in the district and then evade 
the consequences by ceasing its business operations there.3* The court 
also cited United States v. National City Lines, Inc.,M where the Supreme 
Court, finding that Congress intended that the inconvenience caused de
fendant because he has to defend a suit in a district where he is no longer 
transacting business should not outweigh the plaintiff’s right to sue in 
the district where the injury took place, held that the doctrine of forum 
non conveniens was inapplicable to antitrust cases.40
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In another recent case plaintiff instituted his suit three years after de
fendant liquidated his business in that district. The court held that the 
present tense of section 12’s "transacts business” required that the de
fendant be transacting business in the district at the time of the com
mencement of the action.* 41 Proponents of this view, generally supported 
by the commentators,42 reason that the other interpretation would require 
reading the statute as "transacts business or has transacted business in 
such a manner as to create a claimed cause of action,” which they argue 
is clearly precluded by the statute’s use of the present tense.43 * Professor 
Wright, who discusses the analogous problem of venue under section 

that under 28 U.S.C. § 1404(a) (1964), the doctrine of forum non conveniens is made appli
cable to civil suits against corporations under the antitrust laws. 337 U.S. at 84.

Section 1404(a) provides: "For the convenience of parties and witnesses, in the interest 
of justice, a district court may transfer any civil action to any other district or division where 
it may have been brought.” Although it appears that the application of this provision to anti
trust cases would be in direct conflict with the congressional intent to broaden the basis of 
venue for plaintiffs, the courts have resolved the apparent conflict by limiting the scope of § 
1404(a). In one case, a district court, confronted with a motion for transfer under § 1404(a), 
stated that the question of convenience to defendant would not be determinative if the action 
arose out of defendant’s activities in the district. Magnetic Eng’r & Mfg. Co. v. Dings Mag
netic Separator Co., 86 F. Supp. 13, 16-17 (S.D.N.Y. 1949) (dictum), modified, 178 F.2d 866 
(2d Cir. 1950). Therefore a retreat by a corporation to avoid being presently transacting 
business would still not allow the granting of a motion for transfer under § 1404(a). In an
other case, the court pointed to National City Lines 11 as showing that absolute choice of venue 
in antitrust cases is repugnant to the congressional intent in the adoption of § 12. Cinema 
Amusements v. Loew’s, Inc., 85 F. Supp. 319, 326-27 (D. Del. 1949). The court stated that 
the financial ability of a plaintiff to sue in the district to which defendant seeks transfer should 
be a determining factor. Id. at 327. Courts may still correctly use National City Lines 1 as 
support for the contention that if transaction of business occurred when the cause of action 
arose, venue is proper. Compare cases cited in note 34 supra.

For a well-developed discussion of this issue and the emphasis on § 1404(a)’s "interest of 
justice,’ see Note, Venue in Antitrust Cases: Applicability of the New Discretionary Transfer 
Provision, 58 YALE L.J. 482 (1949). The Note also discusses the fact that the goal of forum 
non conveniens was dismissal, while under § 1404(a), the case would be transferred. Id. at 
487-88.

41 Stern Fish Co. v. Century Seafoods, Inc., 254 F. Supp. 151, 154 (E.D. Pa. 1966). Stat
ing that defendant was never transacting business in the district, the court based its holding on 
the fact that, even if it had been transacting business, it did not do so after the dissolution and, 
hence, could not have been transacting business when the complaint was filed. Ibid.-, accord, 
Sunbury Wire Rope Mfg. Co. v. United States Steel Corp., 230 F.2d 511, 512-13 (3d Cir. 
1956). In Sunbury, the plaintiff filed suit in the Eastern District of Pennsylvania after de
fendant had terminated its activities there and had fulfilled the requirements of the Pennsyl
vania Business Corporation Law by obtaining a certificate of withdrawal from the state. The 
court found venue improper. Ibid.

42 6 Toulmin, Anti-Trust Laws of the United States § 4.14, at 127 (1951); cf. 1 
Moore, Federal Practice J O.142[5-.3], at 1493-94 (2d ed. 1961).

43 Cf. Schreiber v. Loew’s, Inc., 147 F. Supp. 319, 324 (W.D. Mich. 1957). There are
also instances where Congress has specifically laid venue in the district where the wrongful 
act occurred, or where plaintiff was favored with venue in his own residence, a factor which 
leads proponents to believe that this treatment was specifically included here. E.g., 66 Stat. 
239 (1952), 8 U.S.C. § 1421 (1964); 38 U.S.C. § 784 (1964) (venue in plaintiff’s residence); 
Defense Base Act, 55 Stat. 623 (1941), as amended, 42 U.S.C. § 1653(b) (1964) (venue 
where act occurred); Employer’s Liability Act, 36 Stat. 291 (1910), as amended, 45 U.S.C. § 
56 (1964) (venue where act occurred or at defendant’s residence).
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1391(c),44 is often cited by courts urging that use of status at the com
mencement of the action is more consistent with venue’s purpose in pro
viding for the convenience of the parties.45 This position is questionable 
even for general venue considerations. Clearly the plaintiff’s conven
ience is not recognized when he is denied the right to sue in the district 
in which he dealt with the defendant because the defendant ceased busi
ness operations there. The plaintiff will have to transport records and 
witnesses to defendant’s "residence” or to wherever the defendant is pres
ently transacting business. While special concern for defendant’s con
venience may accurately reflect the general venue function of limiting 
plaintiff’s choice of forum, expansion of the antitrust venue provision to 
give plaintiff a wider choice of forum indicates that the Wright analogy, 
based purely on a consideration of defendant’s interest, would not be 
proper for section 12 cases.40

44 28 U.S.C. § 1391(c) (1964); see note 23 supra.
« 1 Barron & Holtzoff, Federal Practice and Procedure § 80, at 233 (Wright 

ed. Supp. 1966); cf. Dixie Carriers, Inc. v. National Maritime Union, 35 F.R.D. 365 (S.D. 
Tex. 1964) (construing Labor Management Relations Act § 301(c), 61 Stat. 157 (1947), 29 
U.S.C. § 185(c) (1964)); United Indus. Corp. v. Nuclear Corp, of America, 237 F. Supp. 971, 
978-80 (D. Del. 1964) (construing Securities Exchange Act of 1934 § 27, 48 Stat. 902, as 
amended, 15 U.S.C. § 78aa (1964)).

46 If the analogy were applicable, logic would lead to an unwanted result. The plaintiff 
could not bring suit in the district in which he was injured since the defendant was no longer 
transacting business there, but would naturally bring the suit in the next most convenient 
forum for himself. The defendant may then be able to move successfully for a transfer under 
28 U.S.C. § 1404(a) (1964). The resultant effect would be to replace plaintiff’s convenience 
with that of the defendant as a basis for finding venue. See note 40 supra.

47 See notes 38-40 supra and accompanying text.
45 Shapiro v. United States, 335 U.S. 1, 31 (1948).
49 United States v. Scophony Corp, of America, 333 U.S. 795, 807 (1948); see notes 20-21 

supra and accompanying text.

The Supreme Court’s construction of the legislative history of section 
12 clearly indicates that the approach which uses the time the cause of 
action accrued as determinative is more consistent with congressional 
intent. Under the other theory a corporation would be able to leave a 
district after causing the injury complained of, and avoid suit there, ex
actly the result which Congress sought to avoid.4“ The fact that section 
12 is stated in the present tense causes an ambiguity, but where the pur
pose of a statute is known, the construction given must not defeat this 
purpose,48 49 which the use of a very literal interpretation would do.

Business of a Substantial Character

In Scophony, the Supreme Court interpreted the statutory language 
"transacts business” to mean business of a substantial character.40 In 
determining whether a defendant’s connection with a forum is substan
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tial, the courts have dealt with the various factors which make up a busi
ness transaction—solicitation, delivery, and the sale. The former two 
items appear to be of lesser importance in determining transaction of 
business, inasmuch as the measurement of the final factor encompasses 
the entire business transaction.

SOLICITATION

In 1907 the Supreme Court found that service of process was im
proper where defendant was engaged only in solicitation in the district.50 
The sole contact with the district was the presence of an agent carrying 
on solicitation of passenger and freight orders. Though this case in
volved the propriety of service of process, many courts have adopted it 
in interpreting section 12, assuming that mere solicitation would be sim
ilarly insufficient to bring a defendant within a district for venue pur
poses/’1 A court recently used this principie to dismiss a case for lack 
of venue even though it found defendant had carried on a continuous 
and effective program of solicitation, stating that extensive solicitation 
was still only solicitation and that it need not be minimal to be insuffi
cient for venue.52 *

50 Green v. Chicago, B. & Q. Ry., 205 U.S. 530, 533-34 (1907). Defendant’s agent had a 
Philadelphia office which solicited and procured prepaid passenger and freight orders, although 
the defendant’s railroad operations did not take place in the district.

51 See, e.g., Hydrotherm, Inc. v. Bastian-Morley Co., 207 F. Supp. 744 (E.D.N.Y. 1962). 
Defendant had no office in the district but employed a traveling salesman there to solicit busi
ness subject to home-office approval. Id. at 745.

In another case, venue was not allowed for two defendants whose employees occasionally 
solicited business in the district but had no other contacts. On the other hand, proper venue 
was found with regard to a third defendant who, for several years, maintained an office in the 
district with listings in the telephone and building directories and employees who regularly 
solicited business there. Noerr Motor Freight, Inc. v. Eastern R.R. Presidents Conference, 113 
F. Supp. 737, 748-49 (E.D. Pa. 1953).

52 Fannin v. Chesapeake & O. Ry., 204 F. Supp. 154, 158 (W.D. Pa. 1962). Defendant 
utilized nine employees, office space, telephones, automobiles, and business records in its so
licitation, securing thousands of freight-car loads of business each year.

33 During congressional debate on the Clayton Act, Congressman Sumners noted: "[U]n- 
less the venue be properly placed . . . you may subject the defendant to blackmail.” 51 CONG. 
REC. 9467 (1914). Congressman Scott likewise remarked: "It is going to open the door wide 
for annoyances to business, if any man can go anywhere in the United States and institute his 
action, if he can obtain any colorable service and compel the business institutions of the coun
try to follow him about.” Ibid.

These courts reflect a hesitancy to overliberalize the venue require
ments—the same hesitancy expressed in the original congressional de
bates based on a fear that if the venue requirements were made too easy 
to satisfy, defendants would be subjected to annoyances and even possibly 
to blackmail.03 The courts recognize that encouraging business activity 
is in the national interest and regard the possible necessity of defending 
a suit in a district where only tenuous connections are maintained as 
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tending to discourage such activity. They would restrict venue to dis
tricts with which defendant has substantial contacts—at least more sub
stantial than "mere solicitation.”

The mere-solicitation rule has been rejected by many courts as an 
unrealistic approach to business relations.54 Courts holding that solici
tation alone may at times be a sufficient transaction of business for venue 
purposes have reasoned that solicitation is a major step in making a sale 
and should be recognized as such.55 Once the prospective customer is 
"sold” on the idea of buying defendant’s goods or utilizing his services, 
the rest of the sale is generally a simple matter of form. To label the 
process of convincing possible purchasers to buy as "mere solicitation” 
and to ignore its real significance is to be commercially unrealistic.

54 E.g., Banana Distrib., Inc. v. United Fruit Co., 269 F.2d 790, 794 (2d Cir. 1959). An 
instruction that solicitation alone can never be sufficient to be transacting business under § 12 
was held to be erroneous. In one case venue was found proper where defendant was repre
sented in the district by an agent who was unauthorized to make contracts. The agent main
tained an office with a telephone listing in defendant’s name and relayed solicited orders to 
the defendant’s main office. Magnetic Eng’r & Mfg. Co. v. Dings Magnetic Separator Co., 86 
F. Supp. 13, 16 (S.D.N.Y. 1949), modified, 178 F.2d 866 (2d Cir. 1950).

<55 Frene v. Louisville Cement Co., 77 U.S. App. D.C. 129, 134, 134 F.2d 511, 516 (1943). 
Another court has said that "in the eyes of the commercial world such an activity is undeniably 
'doing business.’” Perkins v. Louisville & N.R.R., 94 F. Supp. 946, 951 (S.D. Cal. 1951).

The section of the Model Business Corporation Act dealing with registration of foreign 
corporations transacting business in the given state specifically excludes "soliciting or procur
ing orders, whether by mail or through employees or agents or otherwise, where such orders 
require acceptance without this State before becoming binding contracts” as transaction of busi
ness. Model Business Corporation Act Ann. § 99(f). This provision was enacted in 
North Carolina as N.C. Gen. Stat. § 55-131 (b)(5) (1943), and was interpreted in Dumas v. 
Chesapeake & O. Ry., 253 N.C. 501, 505, 507-08, 117 S.E.2d 426, 429, 430 (I960). Here 
the mere-solicitation limitation was almost completely eliminated by a finding that a defend
ant whose agent not only solicited orders but also had discretion to determine which shipments 
would be solicited and could arrange passenger reservations by telephoning the main office 
was doing enough in addition to solicitation to fall outside § 131(b)(5). Dumas is a good 
example of the extent to which courts have gone in rejecting the mere-solicitation rule.

56 333 U.S. at 807.
57 Problems involving mere solicitation have also arisen in service of process cases under 

recently enacted state long-arm statutes. In a Maryland case, the court found service on a de
fendant proper where that defendant conducted research and testing activities in the state in 
addition to carrying on solicitation. It stated, however, that service was proper only because 
there was more than solicitation, which alone would not amount to doing business there. 
White v. Caterpillar Tractor Co., 235 Md. 368, 372-73, 201 A.2d 856, 858-59 (1964), inter
preting Md. Ann. Code art. 23, § 92(a) (1957) which reads:

The Supreme Court, in its opinion in Scophony, definitively rejected 
the argument that solicitation alone could never be a sufficient transac
tion of business to meet the requirements of section 12. There it stated 
that under the practical approach adopted in Eastman Kodak "refine
ments such as previously were made under the 'mere solicitation’ and 
'solicitation plus’ criteria ... were no longer determinative.”56 57

Since it no longer can be seriously argued that solicitation alone can 
never be enough for venue,5' the question arises when mere solicitation
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should be sufficient. The interests of the plaintiff in being able to sue 
in the district where a major part of his dealings with the defendant took 
place favors finding venue proper. A concern for the defendant requires 
that he not be subjected to suit in a given district unless his contacts there 
are really substantial. As with other criteria used in determining the 
sufficiency of the business transacted, if in a given factual situation the 
weight of these interests clearly favors either party, then the determina
tion of venue should be made in accordance with the stronger interest. 
But where the interests are balanced, the impact approach should be 
used.5S

Every foreign corporation doing intrastate or interstate or foreign business in this 
State shall be subject to suit in this State by a resident of this State or a person who 
has a usual place of business in this State, (1) on any cause of action arising out of 
such business, and (2) on any cause of action arising outside of this State.

In a case involving service on a foreign railroad corporation which had no trackage in Wis
consin but had an office with several employees who solicited freight and passenger business, 
it was held that "constant or repeated solicitation of business by agents within the state’’ was 
sufficient to allow for service. Huck v. Chicago, St. P., M. & O. Ry., 4 Wis. 2d 132, 141, 90 
N.W.2d 154, 159 (1958), interpreting Wis. Stat. Ann. § 262.09(4) (1959) which reads in 
pertinent part: "If the defendant is a foreign corporation . . . and (a) is doing business in Wis
consin at the time of service, or (b) the cause of action against it arose out of the doing of busi
ness in Wisconsin, service may be made . . . .” Although this latter view is the better and prob
ably the more widely held interpretation of long-arm statutes, the old mere-solicitation rule is 
still being used by some courts to limit the effectiveness of these statutes.

58 See notes 31-33 supra and accompanying text.
59 The volume of solicitation present in Fannin v. Chesapeake & O. Ry., 204 F. Supp. 154 

(W.D. Pa. 1962) was so substantial that a finding of transaction of business could have been 
made. See note 52 supra and accompanying text.

When solicitation of business takes place within a district, there will 
always be some impact on the district. This impact will arise because 
money will be expended and personnel will generally be found there. 
Unless the solicitation is accompanied by some other factor, such as sales 
or delivery, the impact will often be insubstantial and venue should be 
denied. If, however, the solicitation itself is so extensive that it has a 
substantial impact in the district, then venue should be proper.“9 The 
courts should consider not just the effectiveness of the solicitation, but 
also its extent. The number of employees involved, the number of calls 
made, the maintenance of an office, and the duration of the solicitation 
efforts are all relevant factors to determine whether the resultant impact 
is substantial.

DELIVERY

At times, courts have questioned whether certain deliveries into a 
district can ever be substantial transaction of business under section 12, 
making the seller amenable to suit. These deliveries occur where the 
parties have contracted for a shipment of goods into the district from a 
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point outside, with title passing before the goods reach the forum dis
trict.60 61 62 * 64 65

60 This problem has also arisen in the application of the long-arm service statutes. In one 
case, the court found that, although the seller shipped goods F.O.B. Philadelphia, the fact that 
the goods were shipped into Minnesota was sufficient to bring the contract within the state 
statute. Kornfuehrer v. Philadelphia Bindery, Inc., 240 F. Supp. 157 (D. Minn. 1965), apply
ing Minn. Stat. Ann. § 3O3.13(l)(3) (Supp. 1966). On the other hand, a Florida court 
held that a Delaware corporation whose principal place of business was New York and who 
sold its product to a Florida wholesaler, making its shipments F.O.B. warehouse outside Florida, 
was not doing business under the Florida service statute. Cooke-Waite Labs., Inc. v. Napier, 
166 So. 2d 675 (Fla. Dist. Ct. App. 1964), applying Fla. Stat. Ann. § 47.16(2) (Supp. 
1966).

61 122 U.S. App. D.C. 402, 355 F.2d 827 (1965).
62 W. at 408, 355 F.2d at 833.
™ld. at 406-07, 355 F.2d at 831-32.
64 See, e.g., Public Serv. Co. v. Federal Pac. Elec. Co., 210 F. Supp. 1, 3 (D.N.M. 1962) 

(no transaction of business in New Mexico where shipments F.O.B. Portland, Oregon); Ohio- 
Midland Light & Power Co. v. Ohio Brass Co., 221 F. Supp. 405, 407 (S.D. Ohio 1962) (venue 
improper where shipments to Ohio were F.O.B. New York).

65 355 F.2d at 834 (Burger, J., dissenting).

In a recent District of Columbia case, B. J. Semel, Inc. v. United Fire
works Mfg. Co.,bl the question of venue arose where the shipments into 
the District were F.O.B. point of manufacture, Ohio. The court held 
venue proper, rejecting defendant’s contention that it did no business in 
the district where suit was brought because the sale and delivery both 
took place in Ohio.'’2 The court reasoned that a seller should not be 
able to determine his amenability to suit under section 12 by a use of a 
particular method of shipment.03 Acceptance of defendant’s argument 
would limit a plaintiff to suing in the district where title passed, often 
defendant’s home district—the very situation which Congress sought to 
remedy by enacting the liberalized venue provision of the Clayton Act.

Despite the sound reasoning of the majority in Semel, a number of 
courts01 have agreed with the position taken by its dissent, which argued 
that the shipment did not constitute the transaction of business in the 
District of Columbia since "the statute contemplates venue when busi
ness is transacted in this jurisdiction, not in Ohio with persons in Wash
ington.”00 Courts taking this view limit venue based on shipment F.O.B. 
outside the jurisdiction to the site where title passes, apparently on the 
theory that it would create an undue hardship to subject a seller to suit 
wherever his goods come to rest. As commercial relations become more 
complex and often involve shipment through many intermediary states 
between shipping point and destination, it would indeed be impractical 
to allow venue in every district that had any contact with the shipment. 
But courts holding this limited view may be so preoccupied with the rare
fied distinctions of passage of title that they overlook the practical effects
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of their approach. Other courts66 recognize that defendants may take 
advantage of this rule to deliberately frame their sales contracts to de
liver and pass title in their home district to avoid suits in other districts.67 
This would give a defendant immunity to suit in districts where, as a com
mercial matter, he is doing business of a substantial character.

68 See, e.g., Green v. U.S. Chewing Gum Mfg. Co., 224 F.2d 369, 374 (5th Cir. 1955) 
(deliveries from California to Texas; transaction of business in Texas though title passed in 
California); Sunbury Wire Rope Mfg. Co. v. United States Steel Corp., 129 F. Supp. 425, 
427-28 (E.D. Pa. 1955) (delivery to defendant’s Connecticut warehouse with later shipment 
to Philadelphia; transaction of business in Philadelphia though title passed in Connecticut).

87 One court has noted:
[A] 1 though defendant Inland Steel points out that all the usual legal incidents of sale, 
such as risk of loss, cost of freight, passage of title, are structured to occur or be lo
cated in Illinois rather than in California . . . these legal niceties were not intended 
by Congress to control the jurisdiction [venue] of district courts in anti-trust suits. 

Austad v. United States Steel Corp., 141 F. Supp. 437, 441 (N.D. Cal. 1956).
88 While passage of title is a meaningful legal event, there is an increasing tendency to 

look behind mere legal formality to ascertain what is actually happening in a given transac
tion. An early area, now traditional, in which this was done was the exercise of equity juris

The advantages of the impact-on-the-district approach become clearly 
apparent in this area. Cases, like Semel, holding that passage of title is 
not determinative of where the business is transacted, reflect a primary 
interest in the convenience of the plaintiff which is supported by the leg
islative intent in enacting section 12 and by S cophonys exhortation to 
use a practical approach. Those holding the contrary position show a 
great concern for the possible inconvenience to the defendant, always a 
legitimate factor for consideration in questions of the propriety of venue, 
supported by an at least arguably meaningful legal basis.68 Use of the 
impact test would resolve this impasse.

There are four different ways in which a given district can be con
nected with a given shipment. The district might be the point of origin 
of the shipment, in which case there will probably be a manufacturing 
plant, a store, or a large warehouse there which itself would support 
venue. Secondly, the district might be the one in which title passes, 
whether it is the point of origin, destination point, or intermediate point. 
Since this would be where the sale itself takes place, the element of de
livery would not be needed to find “transaction of business.” A third 
possibility is that the shipment would just pass through the district while 
in transit between two other districts. In such case, there will usually 
be no substantial impact on this intermediary district and venue would 
not be proper there. Finally, the district could be the point of destina
tion. The impact of a shipment on this district will be the same for 
a given shipment regardless of whether the shipment is F.O.B. point of 
origin or F.O.B. point of destination; this technical distinction should not 
alone determine where a defendant can be sued.
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Considering these alternatives, it becomes readily apparent that de
livery per se is not a relatively significant variable that should concern 
the courts.80 Rather the sale itself is the factor of principal importance.

diction over trusts. See Maguire v. Trefry, 253 U.S. 12, 16 (1920). See generally 2 BOGERT, 
Trusts and Trustees §§ 181-95 (2d ed. 1965).

Similarly, the Supreme Court has consistently refused to allow passage of title as a device 
to defeat tax liability and has repeatedly reaffirmed its position that "taxation is not so much 
concerned with the refinements of title as it is with actual command over the property’ taxed.” 
Corliss v. Bowers, 281 U.S. 376, 378 (1930). In another tax case, the Court stated that: "Tech
nical considerations, niceties of the law of trusts or conveyances, or the legal paraphernalia 
which inventive genius may construct as a refuge from surtaxes should not obscure the basic 
issue.” Helvering v. Clifford, 309 U.S. 331, 334 (1940). "To hold otherwise would be . . . 
to let mere formalism obscure the normal consequences of family solidarity; and to force con
cepts of ownership to be fashioned out of legal niceties which may have little or no signifi
cance in such household arrangements.” Id. at 336-37.

Likewise, in the Uniform Commercial Code, passage of title is virtually disregarded in a 
determination of the respective rights and obligations of the parties to a sales contract. Sec
tion 2-401 provides in part: "Each provision of this Article with regard to the rights, obliga
tions and remedies of the seller, the buyer, purchasers or other third parties applies irrespec
tive of title to the goods except where the provision refers to such title.” Comment 1 to that 
section provides:

This Article deals with the issues between seller and buyer in terms of step by 
step performance or nonperformance under the contract for sale and not in terms of 
whether or not "title” to the goods has passed. . . . The basic policy of this Article 
that known purpose and reason should govern interpretation cannot extend beyond 
the scope of its own provisions.

69 Delivery will still be significant even where the execution of the sale has taken place 
outside the district when the delivery of goods into the district is of such a substantial amount 
that the seller should be found amenable to suit there.

70 See notes 20-21 supra and accompanying text.
71 See, e.g., United States v. Hat Corp, of America, 1966 Trade Cas. 5 71806, at 82718

(D. Conn.) ($8,000 was 0.5% of defendant’s total sales); Commonwealth Edison Co. v. Fed
eral Pac. Elec. Co., 208 F. Supp. 936, 939 (N.D. Ill. 1962) ($3,081 was 0.15% of defendant’s
total sales). Venue was found improper in both cases.

SALES TESTS — ABSOLUTE-DOLLAR VERSUS PERCENTAGE

Actual sales is the single most important element in ascertaining 
whether a defendant has transacted business of a substantial character in 
a district. Unfortunately the Supreme Court’s general antitrust venue 
standard'0 contained no guidelines for its application, leaving unsettled 
the measurement of substantiality of sales. This lack of clear direction 
has required that individual courts establish their own tests of substan
tiality with the result that no uniform approach has been developed.

The "percentage test,” one of two major tests adopted by the courts, 
is based on a comparison of the amount of sales in the given district by 
the defendant to defendant’s total national and international sales.'1 The 
percentage of the former to the latter is determined, and if it falls below 
a given minimum figure, venue is found improper. The basis for this 
test is that substantiality should be measured in terms of what the de
fendant would consider substantial in its everyday business operations. 69 70 71 * * *
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Other courts hold that the proper measure of substantiality of sales 
within a district is the absolute dollar amount of those sales.'2 This view 
conceives of substantiality as a certain minimum absolute dollar amount 
determined with relation to the average businessman’s point of view, not 
that of the particular defendant.'3 It is this relative certainty which has 
attracted many courts to this test.72 73 74 Under the percentage test, a large 
corporation could avoid liability to suit in a district merely because of its 
size in circumstances which would subject a smaller corporation to suit.'5 
Under the absolute-dollar test, the court would only consider whether 
the given dollar figure, the same for both companies, was substantial per 
se. Thus, the larger size of a defendant would give him no greater im
munity to suit in the district.76 77 78

72 E.g., B. J. Semel Associates, Inc. v. United Fireworks Mfg. Co., 122 U.S. App. D.C. 402, 
404-05, 355 F.2d 827, 829-30 (1965) ($167,000 over two-year period; percentage not given); 
Sunbury Wire Rope Mfg. Co. v. United States Steel Corp., 129 F. Supp. 425, 427 (E.D. Pa. 
1955) ($600,000 over two-year period; 0.6%). Venue was held proper in both cases.

73 United States v. Burlington Indus., Inc., 247 F. Supp. 185, 187 (S.D.N.Y. 1965).
74 See Green v. U.S. Chewing Gum Mfg. Co., 224 F.2d 369 (5th Cir. 1955). Defendant’s 

sales in the district averaged $25,000 a year, but this amount was claimed to be but a small part 
of the total business of the company. The court refused to allow this claim to affect the deter
mination of the propriety of venue. Id. at 371-72.

75 This is true, of course, because the same dollar amount of sales would comprise a larger 
percentage of the smaller corporation’s total sales than the larger corporation’s. If, using the 
percentage test, the minimum percentage fell somewhere between the figure for the small cor
poration and that for the larger one, venue would be proper for the first but not for the second.

76 However, it is recognized that the smaller size of a defendant may give it immunity' to 
suit in a district even though it does most of its business there. But see note 79 infra and ac
companying text.

There are times when distinctions can properly be made between large and small corpora
tions since the former are predominantly public-issue corporations while the latter are usually 
closely held. Thus, in practice, different rules may apply to large and small corporations with 
respect to certain aspects of control over the operations of the corporations. See generally 
O’Neal, Close Corporations (1958). This distinction based on size has been recognized 
under the federal tax laws which allow certain small business corporations to waive treatment 
as a corporation. InT. Rev. Code OF 1954, §§ 1371-78. There is, however, no justification 
for applying different standards to different-sized corporations in venue determination.

77 129 F. Supp. 425 (E.D. Pa. 1955).
78 Id. at 427. This seems to be the approach taken under the state long-arm statutes. See, 

e.g., McKee v. Brunswick Corp., 354 F.2d 577, 580-81 (7th Cir. 1965); Ewing v. Lockheed 
Aircraft Corp., 202 F. Supp. 216, 218-19 (D. Minn. 1962).

Sunbury Wire Rope Mfg. Co. v. United States Steel Corp.“ illus
trates the application of the absolute-dollar test. Defendant sold 600,000 
dollars worth of steel in the Eastern District of Pennsylvania in a two- 
year period when its overall sales amounted to 100,000,000 dollars. The 
court rejected defendant’s contention that it was not transacting business 
in the district since its sales there were only 0.6 per cent of its total sales. 
It stated that an ordinary businessman would consider 600,000 dollars 
as a substantial amount of sales when compared to the volume of busi
ness of the average company.'8
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It would be unnecessarily burdensome for a corporate defendant to 
be subjected to suit in every district where it had made a few small sales. 
Yet it would be unfair to deny plaintiff the right to sue in a district in 
which the corporation does a "substantial” amount of selling. The prob
lem is essentially one of weighing the interests of the two parties. One 
possibility of reaching opposite results by application of the different 
tests can arise where a corporation’s sales in the district, though small, 
are a large percentage of total sales. But since this district is likely to be 
defendant’s principal place of business, there will probably be present 
other manifestations of transacting business, such as solicitation, delivery, 
and offices, which when combined with sales will still allow for venue.'9 
Normally, then, inconsistent results will only occur in the other situa
tions, where a corporation’s sales in a district, though large in amount, 
equal but a small percentage of the defendant’s total sales. If the abso- 
lute-dollar-amount test is used, venue is proper, but is improper if the 
percentage-test is used.79 80

79 See Note, Venue in Private Antitrust Suits, 37 N.Y.U.L. Rev. 268, 282-86 (1962).
80 Practically' speaking, if the court is plaintiff-oriented it will use the absolute-dollar- 

amount approach, while defendant-oriented courts will apply' the percentage test. Compare 
Green v. U.S. Chewing Gum Mfg. Co., 224 F.2d 369 (5th Cir. 1955), with United States v. 
Hat Corp, of America, 1966 Trade Cas. J 71806, at 82718 (D. Conn.).

The impact approach can be used here to reach the uniform resolu
tion which courts have been unable to achieve through the standard 
venue theory. By this method, the determination of the propriety of 
venue would depend on whether the impact of sales in the district was 
substantial, which will be the same regardless of the size of the seller. 
If the impact analysis is selected, the absolute-dollar test, which considers 
only the given dollar figure, would be preferable to the percentage test 
which is dependent upon the defendant’s size.

Conclusion

While it is readily apparent that an intolerable inconsistency has de
veloped in the interpretation of "transacts business” under section 12, the 
solution is far less clear. Until the problem is determinatively clarified 
by the Supreme Court, the lower courts must strive for some uniformity 
among themselves. The basis for such uniformity cannot be the general 
venue approach of weighing the equities between the parties since this 
fails when the equities do not clearly favor either plaintiff or defendant. 
An impact analysis is suggested as an alternative method of reaching the 
desired consistency where this standard approach fails. Although based 
on the amount of the defendant’s contact, like the traditional approach 
of antitrust venue, the impact theory more overtly takes into consideration 
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the policy of enforcement of federal antitrust laws by private plaintiffs 
in determining the propriety of venue. This approach, in accord with 
the theory of private enforcement, recognizes that a corporation’s viola
tion of the antitrust laws has an impact on persons in the district other 
than the particular plaintiff. If, therefore, there has been a substantial 
impact on the district, the defendant should be subject to suit there.

The practical approach of the impact theory adequately rationalizes 
two areas—solicitation and delivery—which have particularly troubled 
courts seeking to determine transaction of business. It rejects any notion 
that mere solicitation can never be sufficient, while recognizing that it 
usually has little injurious effect on the district; impact analysis finds no 
compelling reason for venue where a defendant’s sole contact with the 
district is solicitation. Similarly, an impact theory would look past the 
technicalities of passage of title to determine whether the physical deliv
ery of the goods resulted in an impact upon the district sufficient to find 
venue.

The impact theory is most significant, however, where the defendant 
is not otherwise "found” in or an "inhabitant” of the district. In these 
instances the volume of sales in the district constitutes a readily applica
ble basis for antitrust venue. If there has been a substantial volume of 
sales, those sales will effect the district substantially, regardless of the 
size of the seller. The more satisfactory test, in light of this, is the abso
lute-dollar test, because it measures more accurately the impact on the 
district. This will provide the courts with a uniform and consistent ap
proach for the determination of whether the defendant’s activities con
stitute substantial transaction of business.



EFFECTIVE USE OF GOVERNMENT-OWNED RIGHTS

TO INVENTIONS: PUBLICATION VERSUS 
PATENTING

The current high level of government-sponsored research has in
creased the frequency with which the Government is obtaining rights to 
the inventions which result. Policy relating to such inventions has been 
a matter of much current debate,1 but no satisfactory solution or recon
ciliation of opposing viewpoints has been proposed.2 The recent report 
of the President’s Commission on the Patent System notably avoided di
rect consideration of the problems involved.3 For the most part, studies 
of government patent policy have been concerned with the question of 
whether the Government should take title to inventions resulting from 
government contracts for research and development.4 Assuming that in 
a significant number of cases the Government has and will continue to 
obtain rights to inventions,5 whether the Government has been following 
an effective course in its disposition of the rights which it does obtain has 
received scant attention. This problem must be examined in light of the 
underlying policies of the constitutional basis for the patent system, and 
of the purpose of the patent laws. In addition, the realities of modern 
science and technology and their relation to the national interest must be 
considered. This Note will examine whether the Government should 
protect and utilize its interest in its inventions by patenting or whether 
such interests can be more effectively secured by publication.

1 See, e.g., Berger, Utilization or Dispensation—Suggestions for the Government’s Patent 
Procurement Program, 48 J. PAT. Off. Soc’Y 449 (1966); Daus, Federal Patent Policy, 48 
J. Pat. Off. Soc’Y 633 (1966); Sanders, What Should the Federal Government’s Patent Policy 
Be?, 8 The Patent, Trademark, and Copyright J. of Research and Education 
(IDEA) 168 (1964); Wise, Patent Problems in Government Sponsored Research, 45 J. Pat. 
Off. Soc'y 620 (1963).

2 "Government Patent Policy is a mumble jumble—as confusing, contradictory and elu
sive as a Russian peace offer.” Robillard, Patents Arising from Government Sponsored Re
search, 42 J. Pat. Off. Soc’y 5, 14 (I960).

3 1966 President’s Comm’n on the Patent Sys., Recommendation XXXII (1966). 
The Commission was established by Exec. Order No. 11215, 30 Fed. Reg. 4661 (1965) to 
recommend to the President changes in the patent system. For a summary of the Commission’s 
Report see remarks of Eugene J. Davidson, Assistant General Counsel, Small Business Admin
istration, before the Aerospace Industries Association, New Orleans, La., Jan. 20, 1967, 113 
CONG. REC. 1479-81 (daily ed. Feb. 16, 1967).

4 See note 1 supra.
5 By statute, both the National Aeronautics and Space Administration (NASA) and the 

Atomic Energy Commission (AEC) take title to inventions made by their respective contrac
tors Atomic Energy Act of 1958, 68 Stat. 944, 42 U.S.C. § 2182 (1964); National Aero
nautics and Space Act of 1954, § 305, 72 Stat. 435, 42 U.S.C. § 2457 (1964).
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General Purposes of the Patent Laws

The Constitution provides that Congress shall have the power "To 
promote the Progress of Science and useful Arts, by securing for limited 
Times to Authors and Inventors the exclusive Right to their respective 
Writings and Discoveries . . . ,”6 Congress has implemented this clause 
by providing that one who makes a useful discovery or invention may ex
clude others from manufacturing, using, or selling it for a limited number 
of years.* 7

e U.S. Const, art. I, § 8.
7 The general laws relating to patents are contained in 35 U.S.C. §§ 1-293 (1964). Sears, 

Roebuck & Co. v. Stiffel Co., 376 U.S. 225, 229-30, 140 U.S.P.Q. 524, 527 (1964); Wood
bridge v. United States, 263 U.S. 50 (1923). Since the power of Congress to legislate is ple
nary by the terms of the Constitution, and there are no restraints on its exercise, Congress can 
modify the patent laws at will, provided no existing property right is impaired. McClurg v. 
Kingsland, 42 U.S. (1 How.) 202, 206 (1843).

8 The Supreme Court has stated that the "reward of inventors is secondary and merely a 
means to that end [promotion of arts and science].’’ United States v. Masonite Corp., 316 U.S. 
265, 268, 53 U.S.P.Q. 396, 402 (1942); see Kendall v. Winsor, 62 U.S. (21 How.) 322 
(1858).

9 Freedman, Certain Aspects of the Non-Use of Patented Inventions, 2 The PATENT, 
Trademark, and Copyright J. of Research and Education (IDEA) 159, 161 (1958); 
Stedman, Invention and Public Policy, 12 Law & CONTEMP. PROB. 649, 656 (1947).

10 35 U.S.C. § 271 (1964); see, e.g., United States v. Dubilier Condenser Corp., 289 U.S. 
178, 17 U.S.P.Q. 154, modified, 289 U.S. 706 (1933); Westinghouse Elec. & Mfg. Co. v. For
mica Insulation Co., 266 U.S. 342 (1924); Adams v. Burke, 84 U.S. (17 Wall.) 453 (1873).

11 Ethyl Gasoline Corp. v. United States, 309 U.S. 436, 44 U.S.P.Q. 614 (1940); General 
Talking Pictures Corp. v. Western Elec. Co., 304 U.S. 175, 37 U.S.P.Q. 357 (1938), affd, 
305 U.S. 124, 39 U.S.P.Q. 329 (1938). Because of a patent’s monopolistic characteristics, un

The purpose of the patent laws is primarily to channel significant 
inventions swiftly into the mainstream of the economy. A secondary 
purpose is to reward inventors for their contributions to society, but, in 
reality, this is only a means for achieving the primary end.8 The patent, 
viewed as a contract between the Government and the inventor, is a de
vice for obtaining disclosure of new information. The patent rights 
granted in return for the disclosure act as an economic incentive for the 
inventor to disclose his work9 and for investment in further research. 
Economic benefit to society is realized through the diffusion of knowl
edge which will result in the introduction of new products into the mar
ket place.

Use of Patents

A patent is a property right which is protected against appropriation 
by anyone who, without authority, makes, uses, or sells the invention.10 
Like other intangible, incorporeal rights, patents may be sold or assigned. 
The inventor may also grant licenses on any terms reasonably within the 
patent grant.11 Once a patent has been obtained by an inventor or his 
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assignee, it may be used either actively or passively.1" "Active” use re
sults in positive economic benefit to the patent’s holder,12 13 while "passive” 
use merely protects the invention or provides other procedural advan
tages.14

usual in our antimonopoly-oriented society, limitations imposed by the antitrust laws must be 
considered. See Meyer, Antitrust Patent Problems, 41 J. Pat. Off. Soc’y 144 (1959); Swain, 
Patents and Antitrust—Some Recent Developments, 43 J. PAT. OFF. SOC’Y 251 (1961).

12 The traditional classification of offensive and defensive uses are here included in active 
and passive, respectively, in the belief that "active” and "passive” more fully imply the actual 
utilization of patent rights.

13 Positive economic benefit may be realized directly as through royalty payments, or in
directly as through restriction of use by others which results in an expanded market for the pat
entee.

14 Other passive aims include fencing, blocking, and suppression. An inventor "fences” 
when he obtains a patent to restrict competitors to inferior methods of technology. He 
"blocks” by patenting on alternative devices for a product, thus preventing development by 
opponents. "Suppression” is the deliberate shelving of a technologically meritorious inven
tion capable of being used commercially by the patentee, for the sake of greater profits. Freed
man, supra note 9, at 160; Sanders, Rossman & Harris, The Non-Use of Patented Inventions, 
2 The Patent, Trademark, and Copyright J. of Research and Education (IDEA) 1 
(1958).

15 See Forman, Government Ownership of Patents and the Administration Thereof, 28 
Temp. L.Q. 31, 40 (1954). With this monopoly, competitors can be either restricted com
pletely or forced to develop products which do not infringe on the patent.

16 This has become necessary since a large number of patents which are improvements on 
existing patented inventions cannot be manufactured at all without a license from the basic 
patentee.

17 An assignment vests in the assignee title to the invention itself. United States v. Du- 
bilier Condenser Corp., 289 U.S. 178, 17 U.S.P.Q. 154, modified, 289 U.S. 706 (1933). It 
can be made before or after the issuance of a patent. Westinghouse Elec. & Mfg. Co. v. For
mica Insulation Co., 266 U.S. 342 (1924). 35 U.S.C. § 261 (1964) requires an assignment to 
be in writing. An assignment gives a right to sue for infringement, while a license grants no 
such right. Kenyon v. Automatic Instrument Co., 63 F. Supp. 591, 593, 67 U.S.P.Q. 234, 236 
(W.D. Mich. 1945), rev’d on other grounds, 160 F.2d 878, 73 U.S.P.Q. 21 (6th Cir. 1947).

18 Each of these rights may be granted separately. Brulotte v. Thys Co., 379 U.S. 29, 143 
U.S.P.Q. 264 (1964); Adams v. Burke, 84 U.S. (17 Wall.) 453 (1873).

The most "active” use of a patent occurs through the exercise of the 
limited monopoly to exclude others from making, using, or selling the 
invention.15 Since most inventions today are extensions of existing tech
nology, such exclusive use has declined in importance in relation to the 
active pursuance of licensing and cross-licensing agreements.16 The pat
entee is entitled to demand royalties for the use of the license, regardless 
of whether it is exclusive or nonexclusive. A license, as opposed to an 
assignment, creates no title in the grantee.17 It is, in effect, a contractual 
grant of permission to use, manufacture, or sell.18 In cross-licensing, an 
agreement whereby two or more patentees grant each other exclusive or 
nonexclusive licenses, any disparity in value can be corrected by varying 
the amount of royalties.

Examination of the active uses of patents does not give a complete 
panorama of the possible use of invention rights. Some patents are not 
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used at all. Since there is no duty to employ the patent or to allow others 
to use it, non-use does not invalidate a patent nor does it curtail the pat
entee’s right to sue for infringement.19 The most prevalent "passive” 
use of patents is "defensive patenting,” protection against being sued for 
infringement of another patent. It is used primarily by organizations 
which do not wish to use the patent actively, for example for fear of anti
trust action.20 Moreover, the patent document itself has a number of 
procedural advantages in the courts. For instance, the patent will be 
presumed valid; after its issuance, the person claiming invalidity has the 
burden of proof.21 While invention comprises not only conception, but 
also the reduction to practice of one’s idea, filing a patent application 
serves as a "constructive reduction to practice”22 for purposes of determin
ing priority. One who conceives an invention subsequent to another may 
be considered to be the first inventor if he was the first to file, while one 
who has not so filed must show diligence and actual reduction to practice 
in order to bar a suit for infringement.23 24 Interference proceedings in the 
Patent Office determine priority between two applications for the same 
invention.21 This administrative proceeding is far more efficient and 
less costly than any subsequent suit in the courts to invalidate a patent, 
which would be the only remedy available to one who had merely pub
lished.20

19 Sanders, supra note 14, at 5.
20 It is questionable whether defensive patenting accomplishes the results for which the 

patent system was developed. See Forman, supra note 15, at 40. Yet many patents are still 
obtained primarily for defensive purposes. See Distribution of Patents Issued to Corpora
tions, S. Doc. No. 23, 85th Cong., 1st Sess. (1957). With regard to antitrust problems, see 
Meyer, supra note 11; Swain, supra note 11.

21 35 U.S.C. § 282 (1964), as amended, 35 U.S.C. § 282 (Supp. I 1966).
22 The filing of the patent application is thus a substitute for actual use or construction.
23 See Stub v. United States, 105 Ct. Cl. 397, 400, 63 F. Supp. 748, 750, 68 U.S.P.Q. 42, 

43, cert, denied, 329 U.S. 751 (1946) (patent application considered constructive reduction to 
practice); Kear v. Roder, 28 C.C.P.A. 774, 784, 115 F.2d 810, 819, 47 U.S.P.Q. 458, 467-68 
(1940) (publication not considered constructive reduction to practice). See also Corona Cord 
Tire Co. v. Doven Chem. Corp., 276 U.S. 358 (1928); Armour & Co. v. Wilson & Co., 168 F. 
Supp. 353, 119 U.S.P.Q. 365 (N.D. Ill. 1958); Hauptman, Publication Instead of Piling, 45 
J. Pat. Off. Soc’y 733, 736 (1963); Willner, Origin and Development of the Doctrine of 
Constructive Reduction to Practice, 36 J. Pat. OFF. Soc’y 618 (1954).

24 35 U.S.C. § 135 (1964) provides:
(a) Whenever an application is made for a patent which . . . would interfere 

with any pending application, or with any unexpired patent . . . the question of 
priority of invention shall be determined by a board of patent interferences . . . whose 
decision, if adverse to the claim of an applicant, shall constitute the final refusal by 
the Patent Office of the claims involved, and the Commissioner may issue a patent 
for the applicant who is adjudged the prior inventor.

25Bethurum, Defensive Patenting and Some Proposed Choices, 25 Fed. B.J. 131, 132 
(1965); Ericson & Freedman, Publication in Lieu of Patents: Defensive Patenting and the 
Welfare of the Patent System, 26 GEO. Wash. L. Rev. 78, 82 (1957).

In certain cases a patent application may be kept secret by the Patent 
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Office to protect national security.20 In this situation, no patent will be 
granted until the secrecy order is lifted. The filing of the application, as 
opposed to simply maintaining secrecy, is taken as a protective measure 
to secure the benefit of an early filing date. In cases affecting health 
and welfare, patents may, in keeping with public policy in this area,"' 
be dedicated to the public rather than used to exclude or license others. 
Another passive use is royalty-free licensing, which may be employed to 
create goodwill or to limit use to selected licensees, possibly in the belief 
that the invention can be manufactured only by certain qualified parties. 
In addition, the market might be inundated with inferior products if the 
patent were made generally available by one who did not seek to use it 
actively. Another reason for using royalty-free licenses rather than pub
lic dedication is a belief that, due to the retention of limited protection, 
the granting of a restricted number of licenses will result in faster devel
opment and marketing.

26The Invention Secrecy Act of 1951, 35 U.S.C. §§ 181-88, provides for nondisclosure of 
information found in patent applications which designated government officials feel would 
be detrimental to national security. The purposes of the act are discussed in Halpern v. United 
States, 258 F.2d 36, 118 U.S.P.Q. 386 (2d Cir. 1958).

27 It is the policy of the Department of Health, Education, and Welfare to insure that the 
results of its research be made widely, promptly, and freely available to the public. 45 C.F.R. 
§ 6.2 (I960); Banta & Heller, Patent Policies of the Department of Health, Education, and 
Welfare, 21 Fed. B.J. 89 (1961).

28 35 U.S.C. § 102 (1964) provides in part:
A person shall be entitled to a patent unless—
(a) the invention was known or used by others in this country, or patented or 

described in a printed publication in this or a foreign country, before the invention 
thereof by the applicant for patent, or

(b) the invention was patented or described in a printed publication in this or a 
foreign country or in public use or on sale in this country, more than one year prior 
to the date of the application for patent in the United States, or

(g) before the applicant’s invention thereof the invention was made in this 
country by another who had not abandoned, suppressed, or concealed it. In deter
mining priority of invention there shall be considered not only the respective dates 
of conception and reduction to practice of the invention, but also the reasonable dili
gence of one who was first to conceive and last to reduce to practice, from a time 
prior to conception by the other.

29E.g., Application of Foster, 52 C.C.P.A. 1808, 343 F.2d 980, 145 U.S.P.Q. 166 (1965), 
cert, denied, 383 U.S. 966 (1966); Plant Economy, Inc. v. Mirror Insulation Co., 202 F. Supp. 
873, 133 U.S.P.Q. 238 (D.N.J.), appeal dismissed, 308 F.2d 275 (3d Cir. 1962). Interpret
ing an earlier statute similar to 35 U.S.C. § 102 (1964), the Supreme Court stated that "the 
elements which preclude patentability are a patent, or a description in a printed publication 
. . . which antedates the invention or discovery of the applicant.” Electric Storage Battery Co. 
v. Shimadzu, 307 U.S. 5, 11, 41 U.S.P.Q. 155, 158 (1939).

Publication Compared to Patenting

Under present patent laws,26 27 28 a publication serves several of the pur
poses of a patent since either a patent or a printed publication can bar a 
subsequent inventor from obtaining a patent.29 Any publication is suf
ficient so long as it teaches the same inventive concept as a patent ap
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plication.30 The extent of exposure to the public that the publication has 
received is unimportant, provided it is a public document.31 If one skilled 
in the art can understand from the publication the nature and operation 
of the invention, it cannot later be patented.32 A publication is evidence 
of conception only, not of reduction to practice, but if the description is 
sufficient to allow another to practice the invention, the question of 
whether the subject matter of the publication was ever constructed be
comes immaterial.33 34 35 If publication occurs more than a year prior to the 
date of the filing of a patent application on the same invention, a patent 
may not issue,3'1 and reduction to practice becomes irrelevant. A pub
lication does not, however, receive the benefit of examination in the Pat
ent Office with the resulting clarification of how it differs from prior 
art.3° Even so, if the publication is sufficiently descriptive of the inven
tion, its legal effect on the right of others to obtain a patent on the same 
subject matter is substantially as effective as a patent or the filing of a 
patent application.36 37

30 Application of Pappas, 41 C.C.P.A. 989, 214 F.2d 172, 102 U.S.P.Q. 298 (1954); Ap
plication of Krukovsky, 38 C.C.P.A. 731, 184 F.2d 333, 87 U.S.P.Q. 110 (1950); cf. Pratt & 
Whitney Co. v. United States, 170 Ct. Cl. 829, 345 F.2d 383, 145 U.S.P.Q. 429 (1965).

31 Condenser Corp, of American v. Micamold Radio Corp., 145 F.2d 878, 60 U.S.P.Q. 286 
(2d Cir. 1944), cert, denied, 324 U.S. 861 (1945); Interchemical Corp. v. Sinclair & Carroll 
Co., 50 F. Supp. 881, 59 U.S.P.Q. 20 (S.D.N.Y.), rev'd, 144 F.2d 842, 62 U.S.P.Q. 445 (2d 
Cir. 1944), rev’d, 325 U.S. 327, 65 U.S.P.Q. 247 (1945). Even a thesis in a college library 
has been held to be a publication within the statute. Hamilton Labs. v. Messengill, 111 F.2d 
584, 45 U.S.P.Q. 594 (6th Cir.), cert, denied, 311 U.S. 688 (1940).

32 Chicopee Mfg. Corp. v. Columbus Fiber Mills Co., 165 F. Supp. 307 (D. Ga. 1958); 
Shell Dev. Co. v. Watson, 149 F. Supp. 279 (D.D.C. 1957), aff’d, 102 U.S. App. D.C. 297, 
252 F.2d 861, 116 U.S.P.Q. 428 (1958); Tampax, Inc. v. Personal Prods. Corp., 38 F. Supp. 
663, 49 U.S.P.Q. 311 (E.D.N.Y.), aff’d, 123 F.2d 722, 51 U.S.P.Q. (2d Cir.), cert, denied, 
316 U.S. 665 (1941).

33 Binckley v. United States, 83 Ct. Cl. 444 (1936); see Application of Shackell, 39 
C.C.P.A. 847,194 F.2d 720,93 U.S.P.Q. 34, cert, denied, 343 U.S. 978 (1952).

34 35 U.S.C. § 102(b) (1964).
35 35 U.S.C. §§ 131-32 (1964) establishes the procedures to be employed before a patent 

can be issued.
36 Publication does, however, involve an element of risk. If an inventor publishes instead 

of filing a patent application, there would be no direct protection against another inventor 
who files a patent application within a year of publication. See 35 U.S.C. § 102(b) (1964). 
The inventor who publishes may still prevail if he can prove that 35 U.S.C. § 102(a) or (g) 
applies. Bethurum, supra note 25, at 133; Hauptman, supra note 23, at 736.

37 Cohen, The Constitution and Enforcement of Government Owned Patent Rights, 5 The 
Patent, Trademark, and Copyright J. of Research and Education (IDEA) 261, 
265-66 (1961).

Propriety of Government-Owned Patents

Arguably the Government may not constitutionally hold a patent.3' 
Possibly the reluctance of the Government to make active use of its pat
ents can be attributed to its unwillingness to test this proposition in 
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court.38 Since a patent is granted by the Government, it is at least ques
tionable whether the Government can issue one to itself—and if it can, 
whether any of the rights created by a patent, such as exclusion of others, 
are extinguished. A patent is a contract whereby the inventor makes a 
clear and full disclosure of his invention in return for a short-term mo
nopoly;39 40 "merger” advocates maintain that when the Government ac
quires a patent, it obtains its own grant of the right to exclude others 
from the invention, and, as in contract law, since the contractual promise 
is the property of the promisor, the promise disappears.49 There is cer
tainly no delegated power in the Constitution for the Government to 
exercise a monopoly under a patent. Governmental implied powers 
have always been applicable only as a means for carrying out delegated 
powers.41

38Bethurum, supra note 25, at 131.
39 Willie, Government Ownership of Patents, 12 FORDHAM L. Rev. 105, 118-19 (1943), 

see Stedman, supra note 9, at 656.
40 There is no direct holding by the Supreme Court maintaining that the Government can 

hold patent rights. Certain commentators, including a former Commissioner of Patents, have 
contended that the Constitution does not permit the United States to have the same type of 
holdings in inventions as private individuals. See Ewing, Government Owned Patents, 10 
J. Pat. Off. Soc’Y 149 (1928); Willie, supra. Other scholars have attempted to answer the 
constitutional doubts. It may be argued that the Government is an entity sufficiently dis
tinct from a representative voice of the public such that no merger takes place. Broder, Gov
ernment Ownership of Patents, 18 J. Pat. Off. Soc’Y 697 (1936); Cohen, supra note 37, at 
266-67.

41 E.g., Kansas v. Colorado, 206 U.S. 46 (1907); Civil Rights Cases, 109 U.S. 3 (1883).
42 See, e.g., United States v. Dubilier Condenser Corp., 289 U.S. 178, modified, 289 U.S. 

706 (1933) (contrary’ dicta deleted); United States v. Chemical Foundation, Inc., 272 U.S. 1 
(1926).

43 E.g., Tennessee Valley Authority Act of 1933, § 5(i), 48 Stat. 61, 16 U.S.C. § 831d(i) 
(1964); Atomic Energy Act of 1954, § 152, 68 Stat. 944, as amended, 42 U.S.C. § 2182 (1964); 
National Aeronautics and Space Act of 1958, § 305, 72 Stat. 435, 42 U.S.C. § 2457 (1964).

44 E.g., 38 Ops. Att’y Gen. 425 (1936); 34 Ops. Att'y Gen. 320 (1924); 32 Ops. Att’y 
Gen. 321 (1920); 31 Ops. Att'y Gen. 463 (1919); Exec. Order No. 10096, 15 Fed. Reg. 
389 (1950); Presidential Mem. and Statement of Government Patent Policy, 28 Fed. Reg. 
10943 (1963).

45 Daus, Federal Patent Policy, 48 J. PAT. Off. Soc’Y 633 (1966); Dienner, Government 
Policies Relating to Research and Patents, 13 LAW & CONTEMP. PROB. 320 (1948); Forman, 
supra note 15, at 31; Holman, The Utilization of Government-Owned Patented Inventions, 7 

As long as the use to which the patent is put by the Government is 
in keeping with the intent of the constitutional provision and the patent 
laws, any challenge to the validity of the grant would be unproductive. 
Nevertheless, the de facto issue has been settled by implied acceptance 
in numerous judicial,42 legislative,43 and administrative decisions.44 45

Assuming arguendo that the Government can hold a patent, there 
has been wide debate about whether the Government should obtain title 
to inventions made by private corporations or individuals under govern
ment contract.4“ This debate has led to a policy split in government
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practice. Under the title policy advocated by Senator Russell B. Long,46 
when the Government spends vast amounts of money for research and 
development, it should receive the fruits of the creative efforts for which 
it is paying. It is argued that without the expenditure of such large sums 
the invention would probably not have been made.4' Advocates of the 
title policy feel that the inventor should retain only a royalty-free non
exclusive license to use the invention.48 Under the license policy, on the 
other hand, the Government receives a royalty-free license, while title 
remains with the inventor.49 Proponents of the license policy feel that 
the purpose of the patent system, to foster disclosure by rewarding the 
inventor, is defeated by the title policy, and that' the inventor must be 
allowed to maintain rights to exclude others from making, using, or sell
ing the invention.50

The Patent, Trademark, and Copyright J. of Research and Education (IDEA) 109, 
127 (1963); Holst, Government Patent Policy—Its Impact on Contractor Cooperation With 
the Government and Widespread Use of Government Sponsored Technology, 9 The PATENT, 
Trademark, and Copyright J. of Research and Education (IDEA) 109 (1965); Wise, 
supra note 1.

46 Long, Federal Contract Patent Policy and the Public Interest, 21 Fed. B.J. 7 (1961). 
The Senator has recommended the establishment of a Federal Inventions Authority which 
would administer all federal patents and supervise a program of disseminating the knowledge 
to the public. Id. at 25; see Long, A Government Patent Policy to Serve the Public Interest, 
41 A.B.A.J. 675 (1961).

47 Daddario, Effect of Government Patent Policy on Research and Development, 45 J. 
PAT. Off. Soc’y 663, 664 (1963); Johnson, Government Patent Acquisition and Use, 4 THE 
Patent, Trademark, and Copyright J. of Research and Education (IDEA) 67, 97 
(I960) (conference number). An additional argument is that federal title holding is neces
sary to prevent concentration of patents in the hands of a few large contractors.

48 Theoretically under the title policy, the United States receives a monopoly whereby it 
can exclude anyone from making, using, or selling any item that infringes on the patent. Li
cense proponents maintain that this concept is unrealistic since for over one hundred and fifty 
years the Government has issued royalty-free, non-exclusive licenses to anyone who wishes to 
make use of a patent. See Tektronix, Inc. v. United States, 351 F.2d 630, 147 U.S.P.Q. 216 
(Ct. Cl. 1965); Berger, supra note 1, at 450; Gorn, Toward a Sound National Policy for Dis
position of Patent Rights Under Government Contracts, 21 FED. B.J. 105, 117 (1961).

49 Anderson, If There Is an Invention Under a Government Contract—Who Should Get 
It?, 21 Fed. B.J. 64, 69 (1961); Daus, supra note 45; Watson, Bright & Burns, Federal Patent 
Policy in Contracts for Research and Development, 4 The PATENT, TRADEMARK, AND COPY
RIGHT J. of Research and Education (IDEA) 295 (I960).

50 The most appealing argument for the license advocates is that allowing contractors to 
retain title provides needed incentive for more complete development of new ideas. They 
take issue with pronouncements that government ownership will better serve the public inter
est. Since the purpose of the patent laws is not only to disclose new ideas, but more impor
tantly to make use of them, contractors believe that the possibilities of commercial gain spur 
better and more complete research because the contractor would feel a closer relationship with 
the project instead of being considered a hired craftsman. They would be more hesitant to 
expend their time, money, and energy if the results were to be handed over to the Government 
and, in turn, over to their competitors. Dienner, supra note 45, at 329-30; Holst, supra note 
45, at 112.

51 Presidential Mem. and Statement of Patent Policy, 28 Fed. Reg. 10943 (1963).

Under a recent presidential directive,51 a reconciliation of these views 
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has been attempted by specifying the broad type of situation in which 
title should rest in the Government or the inventor. This directive is 
based largely on the technical background of the inventor52 53—its imple
mentation is still left to the individual government agency, which can 
place the burden of persuasion wherever it wishes.

52 The directive establishes four categories of research and development contracts in which 
government agencies are normally required to acquire or reserve the right to acquire title to 
any invention made in the course of or under a contract. Id. at 10944. The directive also 
allows the contractor to retain patent rights to the invention, subject to a royalty-free license 
in the Government where the purpose of the contract is to build upon existing knowledge or 
technology, or where the contractor has acquired technical competence in an area in which he 
has an established non-governmental commercial position. Id. at 10945.

53 National Aeronautics and Space Act of 1958, § 305, 72 Stat. 435, 42 U.S.C. § 2457 
(1964); Atomic Energy Act of 1954, § 152, 68 Stat. 944, 42 U.S.C. § 2182 (1964); ASPR §§ 
9-107.1, .2(b)(1) (1963), 32 C.F.R. §§ 9-107.1, .2(b)(1) (Supp. 1963); see Leontif, On As
signment of Patent Rights on Inventions Made Under Government Research Contracts, 77 
Harv. L. Rev. 493 (1964).

54 72 Stat. 435, 42 U.S.C. § 2457 (1964). Caruso, A Study in Decision-Making: The Pat
ent Policies of the National Areonautics and Space Administration, 7 How. L.J. 93 (1961); 
see Caruso, Inventories in Orbit: The Patent Waiver Regulations of the National Areonautics 
and Space Administration Revisited, 12 How. L.J. 35 (1966).

55 See Tektronix, Inc. v. United States, 351 F.2d 630, 631, 147 U.S.P.Q. 216 (Ct. Cl. 1965); 
Forman, supra note 15, at 43. Royalties have not been charged in the past, although they have 
been contemplated. Gorn, supra note 48, at 117.

56 See Daus, supra note 45, at 648; Forman, United States Patent Ownership Policy and 
Some of Its Administrative Implications, 38 J. Pat. Off. Soc’y 480, 481, 490 (1956).

Despite the presidential directive, however, there is a wide disparity 
in application of the title and license policies within the Government. 
The most noticeable separation is between the National Aeronautics and 
Space Administration and the Atomic Energy Commission which follow 
title policies, and the Department of Defense which follows a license 
policy.01 While NASA is becoming more liberal in granting waivers of 
title under provisions of the Space Act,54 the split still remains.

Present Government Practices

For more than one hundred years the general policy of the United 
States has been to make available for use by the entire population those 
patents which it has obtained. The Government will issue, upon appli
cation, a royalty-free, nonexclusive license which enables the holder to 
use, manufacture, or sell the patented item.55 56 Since one will not be sued 
even without a license, the value of such a license to the licensee is ques
tionable at best. While the use of government patents for cross-licensing 
purposes may be possible, the fact that one can use government patents 
regardless renders this use meaningless.01’ Aside from making the infor
mation generally available, the primary use of government patents has 
been defensive, that is, to protect the Government from patent infringe
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ment suits.51 Although as early as 1919 the Attorney General advised 
that such action would be legally permissible,* 56 * 58 * the Government has 
never initiated a claim for infringement. In Tektronix, Inc. v. United 
States;'*  however, the United States did file a counterclaim against the 
plaintiffs charging them with infringing government patents. The Court 
of Claims granted summary judgment for Tektronix on the counterclaim, 
holding that the Government’s long-term policy and tacit approval of 
free use estopped the United States from recovering.60

57 Berger, supra note 1, at 450-51; Bethurum, supra note 25, at 131; Forman, supra note
56, at 482.

58 31 Ops. Att’y Gen. 463, 466 (1919).
59 351 F.2d 630, 147 U.S.P.Q. 216 (Ct. Cl. 1965).

Id. at 633-35, 147 U.S.P.Q. at 218-20. The court compared the patent situation to an 
implied license for free use of public lands. 351 F.2d at 635, 147 U.S.P.Q. at 218, 220.

61 Recommendations have also been made that patent policy be integrated into a larger 
general program for the dissemination of government knowledge. See Solo, Patent Policy 
for Government-Sponsored Research and Development, 10 THE PATENT, TRADEMARK, AND 
Copyright J. of Research and Education (IDEA) 143, 153 (1966).

62 This program, which has primary responsibility for administering NASA contract 
clauses which relate to rights in inventions, was instituted pursuant to the statutory function of 
the Administrator of NASA to "provide for the widest practicable and appropriate dissemina
tion of information concerning its activities and the results thereof." National Aeronautics 
and Space Act of 1958, 72 Stat. 429, 42 U.S.C. § 2473 (1964).

63 NASA has a wide selection of Technology Utilization publications ranging from Tech 
Briefs, which announce an individual innovation, to Tech Surveys, which comprehensively 
cover contributions to an entire field of technology. In addition to publishing, NASA has 
established Regional Dissemination Centers which, on a selective basis, provide access to 
the vast storehouse of government technology for private industry. See Hearings on H.R. 
12718 Before the Subcommittee on Advanced Research and Technology of the House Com
mittee on Science and Astronautics, 89th Cong., 2d Sess., pt. 4, at 633-67 (1966). The Atomic 
Energy Commission has been participating in the NASA Technological Utilization Program 
via publication of AEC innovations in the form of AEC-NASA Tech Briefs.

84 45 C.F.R. § 6.2 (1960); Banta & Hiller, Patent Policies of the Department of Health, 
Education and Welfare, 21 Fed. B.J. 89 (1961).

Some agencies are following policies of extensive publication, as op
posed to mere patenting, in order to more quickly channel inventions 
into the economy.01 Such policies are at present independent of and sup
plementary to the general patent policies of the respective agencies. The 
most significant of these is the NASA Technology Utilization Program.02 
New technology developed under NASA research and development con
tracts, whether or not patentable, is published and actively disseminated 
in order to shorten the time gap between discovery and utilization.03 Pat
ent applications are still filed, however, to protect the Government’s in
terest, since the publication and dissemination programs have not been 
viewed as substitutes for the uses made of the patent grant by the agency. 
The Department of Health, Education, and Welfare also publishes to a 
limited degree.04 Despite such publication, these agencies continue to 
file for patents even though proper publication could serve the same ends.
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Can and Should the Government Use Patents 
Actively?

While in the past the Government has not actively used the patents 
which it possesses,60 it has been advocated that it should,66 and at least 
the possibility of such use exists. Royalties could help recoup some of 
the cost of government research and development expenditures.61 68 The 
legality of such use, and its wisdom, have not been clearly established.65 
If the Government were completely to exclude others from using its pat
ents, the purpose of the patent laws would be frustrated unless the Gov
ernment itself were to commercialize the invention.69 70 Yet, if the Gov
ernment charged royalties, the public would, in effect, be paying twice 
for the inventions developed under government contracts.16 Thus there 
appears to be no substantial reason for the Government to obtain a patent 
to be used actively. The money being spent by the Government for re
search and development will be spent regardless of whether the Govern
ment receives such rights.71 72 The raison d’être for the patent grant fails 
in the case of the Government’s active use of its patents.12 Licensing of 
government-owned patents to a limited number of applicants would cre
ate additional problems because neither the inventor, whose creative ef

65 Berger, Utilization or Dispensation—Suggestions for the Government’s Patent Procure
ment Program, 48 J. Pat. Off. Soc’y 449, 450-51 (1966); Stedman, The U.S. Patent System 
and Its Current Problems, 42 Texas L. Rev. 450, 492-93 (1964).

66 See Gorn, supra note 48, at 117.
67 See Forman, supra note 56, at 483.
68 Ericson & Freedman, supra note 25, at 96; see note 40 supra. Revocable, non-exclusive 

licenses may be all that can be granted, an exclusive license being a disposal of government 
property which would require specific statutory authority. See 34 OPS. Att’Y Gen. 320, 323 
(1924).

69 See note 48 supra. Commercialization by the Government raises serious questions. 
"The possibility of the United States Government suing its citizens to stop them from making, 
using and selling . . . goods . . . , is so repugnant to our way of thinking that no attempt to do 
so has ever been undertaken.” Gorn, supra note 48, at 117.

70 The public first must contribute to the general tax fund. Then if it wishes to take ad
vantage of the invention it must pay a second time—to the licensor. See Johnson, supra note 
47, at 97.

71 The basic purpose of the expenditure is usually mission-oriented, such as the develop
ment of the atom bomb, a new aircraft, or interplanetary travel. The inventions made in pur
suance of the primary mission have been viewed as in the nature of a bonus return on the Gov
ernment’s investment.

72 Active use of patents necessarily includes the practice of preventing others from using 
them. "(LJimited monopoly, and its concomitant exclusionary right, is the keystone of the 
whole patent system ....’’ Forman, Government Ownership of Patents and the Administra
tion Thereof, 28 Temp. L.Q. 31, 40 (1954). Neither the Constitution nor any of the patent 
statutes indicate that the United States should employ its resources to prevent dissemination of 
information. In 1936, the Science Advisory Board reported that "the primary purpose of 
the patent system ... is to stimulate new industries.” Report of the Committee on the Rela
tion of the Patent System to the Stimulation of New Industries, 18 J. Pat. Off. SOC'Y 94, 95 
(1936).
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forts led to the invention, nor the public, whose dollars made the inven
tion possible, would be receiving the benefits of the patent grant.'3 If 
it is felt that the invention will not be commercialized without some pat
ent protection, then the inventor should be allowed to retain title.'4

Enforcement of government-owned patents is questionable in addi
tional respects. The fact that thus far the Government has allowed any
one to use its patents without fear of infringement has created an implied 
license.'5 Unless a definitive active policy is adopted and diligently fol
lowed, the Government will not be able to sue for infringement of par
ticular patents. The administrative burden and costs of an active patent 
program, especially in view of the questions of policy and the validity of 
such action, would seem to militate against such a program.'6

Should the Government Use Patents for
Passive Purposes?

Absent any active use, such as royalties, limited monopoly, or en
forceable licenses, the passive employment of government-owned patents 
does not appear to be in accord with either the intent underlying such 
passive use or the purpose of the patent laws. The delays involved in 
preparing an application, and the Patent Office backlog before examina
tion, often render technological information obsolete before a patent is 
ever issued. If the subject matter of an invention is to be effectively dis
seminated, promoting the progress of science and the useful arts to the 
greatest extent possible, publication would eliminate much of the burden
some, time-consuming administrative process attending the filing of a 
patent application." Considering the costs and burdens on the applying 
agency and the Patent Office, and, more importantly, the delay in dis
semination to the public which results, an active program of rapidly 
channeling published inventions into the economy would seem more in 
line with the Government’s duty to encourage science and the useful

73 For one argument in favor of such exclusive licensing by the government see Solo, supra 
note 61, at 196.

74 The NASA waiver policies appear to be in accord with this view. See, note 54 supra.
75Tektronix, Inc. v. United States, 351 F.2d 630, 147 U.S.P.Q. 216 (Ct. Cl. 1965). In 

Tektronix the United States recognized that there was no statute which specifically authorized 
it to sue for infringement of a government patent. See note 68 supra.

76 Solo, supra note 61, at 169. For a more detailed discussion of the undesirable and bur
densome administrative activities which might result from Government efforts to use its pat
ents actively see Stedman, supra note 65, at 492-93.

77 At the present time, it takes over three years from the time the patent application is filed 
in the Patent Office until the time that the patent is granted. Peters, Publication of Pending 
Applications, 48 J. Pat. Off. Soc’y 553, 561 (1966). If there is no change in administra
tive technique or statute, it has been estimated that by 1975, the backlog in the Patent Office 
will be 535,000 applications with an average pendency of 10 years. S. Rep. No. 118, 89th 
Cong., 1st Sess. 8 (1965).
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arts.78 The present liberal government practice of awarding licenses on 
patents it possesses supposedly accords with the policy of allowing wide
spread use of government inventions. Considering that a license is not 
a prerequisite for use of government inventions, it is apparent that licens
ing is an ineffectual tool for implementation of government policy, and 
an obstacle to rapid use of the invention especially in view of the admin
istrative burden of negotiating such license agreements.

78 See Solo, supra note 61, at 172-73; Forman, supra note 72, at 40. One of the functions 
of a proposed Federal Invention Authority would be to employ active efforts to make govern
ment knowledge available to all. Long, Federal Contract Patent Policy and the Public Inter
est, 21 FED. B.J. 7, 25 (1961). Further in-depth proposals relating to the transfer of tech
nology have been made in a study for the National Commission on Technology, Automation, 
and Economic Progress. Lesher & Howick, BACKGROUND, GUIDELINES, AND RECOMMENDA
TIONS for Use in Assessing Effective Means of Channeling New Technologies in 
Promising Directions, Nov. 1965.

79 Solo, supra note 61, at 160. Both RCA and IBM have followed a limited policy of 
protection by publication. They have recognized the economic savings accomplished by pub
lishing, such as reduced costs for preparation and no expense for prosecution. The two publi
cations, RCA’s "Technical Notes” and the "IBM Technical Disclosure Bulletin,” offer de
tailed drawings and descriptions of new inventions to the public. Bethurum, Defensive Pat
enting and Some Proposed Choices, 25 Fed. B.J. 131, 140 (1965); Hauptman, Publication 
Instead of Piling, 45 J. Pat. Off. Soc’Y 733, 735 (1963).

80 The Government has traditionally waived immunity in the patent area. See, e.g., Rich
mond Screw Anchor Co. v. United States, 275 U.S. 331 (1927). The most recent statute waiv
ing immunity is 28 U.S.C. § 1498 (1964). A limited immunity has been upheld against suit 
by the assignee of a patent for unlicensed use by the United States prior to assignment. Broth
ers v. United States, 52 Ct. Cl. 462, aff’d, 250 U.S. 88 (1919).

81 For a discussion of the present policy and proposed legislation relating to disregard of 
patent rights under government procurement contracts see Henderson, Government Authori
zation and Consent to Infringe: Problems in Defense Procurement, 23 Fed. B.J. 134 (1963); 
Hoffman, Government Infringement of Privately Owned Patents, 10 The PATENT, TRADE
MARK, and Copyright J. of Research and Education (IDEA) 417 (1966).

82 Government practice in this regard is based on the opinion of the Comptroller General, 
39 DECS. Comp. Gen. 761, 763 (I960). Granting of contracts to the low bidder notwith
standing possible conflicting patent rights has been the federal procedure even where the Gov
ernment was relieved of liability by contract. 39 Decs. Comp. 6 (1959).

Unquestionably, protection of the Government’s interest against suits 
for infringement of patents when it has already paid for development of 
the invention is essential. But the use of the patent by the Government 
for defensive purposes seems to be a time-consuming, costly way of pro
tecting against these possible suits.79 One solution would be to have a 
form of immunity from such suits for Government use of inventions in 
at least essential national security areas in which the Government had 
previously been engaged.80 At present, procurement policies of the Gov
ernment follow such a policy to a limited extent.81 Government con
tracts are usually given to the low bidder without considering whether 
he has accounted for royalty payments on patented inventions he may 
use, or whether he has a legal right to manufacture the invention.82 The 
contractor is then given immunity from direct suit for infringement while 



1096 The Georgetown Law Journal [Vol. 55: 1083

performing his work for the Government.83 While this type of policy 
is also questionable, a more limited immunity applying only to particular 
areas of work in which the Government has a vital interest could be 
applied.

83 Under 28 U.S.C. § 1498 (1964), the owner of such an infringed patent may bring an 
action against the United States. See Yassin v. United States, 110 Ct. Cl. 211, 76 F. Supp. 509, 
76 U.S.P.Q. 466 (1948); Moody, Problems of Patentees Arising from Infringement by the 
United States Government, 45 J. Pat. Off. Soc’y 595 (1963).

84 35 U.S.C. § 102 (1964).
85 See notes 29-30 supra and accompanying text.
86 Bethurum, supra note 79, at 132; Ericson & Freedman, Publication in Lieu of Patents: 

Defensive Patenting and the Welfare of the Patent System, 26 Geo. Wash. L. Rev. 78, 82 
(1957).

87 See De Simone, Gambrell, & Gareau, Characteristics of Interference Practice, 45 J. PAT. 
Off. Soc’y 503, 516-17 (1963).

88H.R. 5924, 90th Cong., 1st Sess. (1967); S. 1042, 90th Cong., 1st Sess. (1967). The 
new bill would delete section 135 of the present statute.

89 See note 36 supra.

Notwithstanding any immunity, the defensive use of a patent by the 
Government is still not the most effective use of the right which has 
been obtained, and does not speed the information into the public do
main. Publication affords protection similar to a patent,84 provided the 
publication adequately describes the invention.85 The use of publication 
as a defensive device has not been fully exploited, but it could provide a 
less expensive, less time-consuming and equally effective way of provid
ing such protection while at the same time facilitating rapid dissemina
tion.

Publication, as a substitute for patenting, is not, however, without its 
disadvantages. Several problems involving the passive, procedural ad
vantages obtained by patenting are not available by publication. The 
interference proceeding in the Patent Office is an effective administrative 
determination of priority which avoids lengthy court battles.80 While 
the interference situation arises only in a limited number of cases,8' its 
advantages must be balanced against the public benefits of rapid dissemi
nation. The proposed bill for revision of the patent laws would, how
ever, completely eliminate the interference proceeding,88 removing one 
of the primary reasons for defensive passive government patenting. An
other supposed advantage of the patent application over publication is 
the one-year grace period, during which a publication is not an absolute 
bar to a subsequently-filed patent application, and in which the patent 
application has the benefit of a constructive reduction to practice which 
publication lacks.89 This advantage, again, would have to be weighed 
in any determination to follow a publication policy. The proposed revi
sion of the Patent Laws, however, would weaken this argument for pas
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sive use of patents, as the one-year grace period would be eliminated, and 
any prior publication would constitute an absolute bar.90 91 Provisions 
in the bill for allowing prior art to include publication in any tangible 
formJ1 would strengthen even further the argument for publication when 
one has no intention of actively using the patent grant.

90 See H.R. 5924, supra note 88, § 102.
91 Ibid.
92 See note 26 supra.
93 The imposition of a secrecy order on an item which would otherwise have been pub

lished or a patent applied for could by an appropriate statute be made effective as a bar against 
any subsequent "invention” by another.

94 It has been suggested that the Department of Health, Education, and Welfare could use 
its rights to control the production and distribution of synthetic drugs. Banta, supra note 64 
at 96.

There are, of course, special cases when publication would never serve 
the purposes of a patent—the most obvious being an invention affecting 
national security.92 Since secrecy is essential, and publication conse
quently unacceptable, the filing of a patent application to secure an early 
filing date would appear to be necessary to protect the public interest. 
Immunity could, however, be applied to this situation.93 In addition, 
where the national health or welfare is involved, for example, in the case 
of addictive or destructive drugs,94 exceptions to a policy of publication 
and unrestricted public use could be made where unwarranted and unsafe 
manufacture could result. Even in these cases, however, it seems that 
appropriate regulation by another federal agency would be more effec
tive than the use of a patent monopoly or exclusive license.

Conclusion

Given the government uses of a patent which have evolved, the ques
tion of whether the Government can and should continue to use the pat
ent mechanism to further its own interests and the interests of the nation 
which the patent laws seek to protect needs evaluation. The reasons for 
an active government patent policy are weak. The passive uses of a 
government-owned patent can be effectively accomplished by publication 
while at the same time rhe promotion of science and the useful arts can 
be enhanced by rapid publication and dissemination. While procedural 
problems undoubtedly would result, they could be cleared up by legisla
tion, some of which is pending at present. The major obstacle to an 
effective government policy in this area seems to be a history of contrary 
practice which only slowly responds to a need for change.



FACTORIAL AND PSYCHOLOGICAL ANALYSIS
OF SCOPE AND METHOD OF SEARCH

One reason the law of search and seizure lacks a clearly articulated 
standard of reasonableness1 is the failure to recognize that the method 
by which a search is conducted and the breadth to which it is carried 
should play a significant role in determining its validity. The various 
rationales used to sanction search of business premises,2 eavesdropping in 
a jail cell,3 or taking a blood sample from an unconsenting person,4 ap
pear inconsistent perhaps because of a failure to distinguish the authority 
for some sort of search from the scope and the method of that authorized 
search. Although courts recognize four types of authority,5 neither the 
courts nor the commentators have approached police searches in terms 
of scope and method. It is the thesis of this Note that the reasonableness 
of a search may be determined by a balancing of interests,6 and that given 
authority, reasonableness can be profitably analyzed in a particular case 
by means of five sociolegal factors.

1 "The Constitution does not define what are 'unreasonable’ searches and, regrettably, in 
our discipline we have no readv litmus-paper test.” United States v. Rabinowitz, 339 U.S. 
56, 63 (1950); see Abel v. United States, 362 U.S. 217, 235 (I960).

2 United States v. Rabinowitz, 339 U.S. 56 (1950).
3 Lanza v. New York, 370 U.S. 139 (1962).
4 Schmerber v. California, 384 U.S. 757 (1966); People v. Tucker, 88 Cal. App. 2d 333, 

198 P.2d 941 (Dist. Ct. App. 1948); State v. Ayres, 70 Idaho 18, 211 P.2d 142 (1949); Davis 
v. State, 189 Md. 640, 57 A.2d 289 (1948). See also Commonwealth v. Statti, 166 Pa. Super. 
577, 73 A.2d 688 (1950).

5 Search incident to a valid arrest, Harris v. United States, 331 U.S. 145 (1947); search 
of a vehicle without warrant because of its mobility, Carroll v. United States, 267 U.S. 132 
(1925); and search under a warrant, Johnson v. United States, 333 U.S. 10 (1948), are three 
general types of authority to search. The fourth type, the border search, is defined by statute 
as a search by customs officers of persons, baggage, vessels, or vehicles entering the United 
States. Rev. Stat. § 3061 (1875), 19 U.S.C. § 482 (1964); 46 Stat. 748 (1930), 19 U.S.C. 
§ 1582 (1964). See generally 25 C.J.S. Customs Duties § 254b (1966).

6 See generally 3 Pound, Jurisprudence 353 (1959) [hereinafter cited as 3 Pound], 
Pound defined the word interest as "a demand or desire or expectation which human beings, 
either individually or in groups or associations or relations, seek to satisfy, of which, there
fore, the adjustment of human relations and ordering of human behavior through the force of 
politically organized society must take account.” Id. at 16. Although Pound, in setting forth 
his theory of interests, does not discuss the fourth amendment specifically, we may by analogy 
state our problem in his terms. He has defined and discussed in general terms the specific 
interests of the individual with which the law of search is concerned: The interests in property, 
id. at 105; inviolability of the physical person, id. at 33; and freedom of the individual will, 
which is defined as the claim or demand that an individual’s will shall not be subjected to the 
will of others arbitrarily, but only "upon a reasoned weighing of the interests involved and a 
reasoned attempt to reconcile them or adjust them.” Id. at 31o. Against these interests must 
be balanced the social interest in the general security, which includes the general safety, peace, 
and public order. Id. at 291-92. The very words "reasonable search” reflect this balancing 
process. Compare id. at 363-65. Pound’s discussion of the consequences of failure to achieve 
a realistic balance of the interests involved in interrogation of suspects is equally applicable to 
search and seizure problems.
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Three of these factors, expectancy, general necessity, and special ne
cessity, are positive. The higher the degree to which they are present, 
the more likely that a search will be held valid.1 Expectancy is the prob
ability that the object sought is in fact present and that a search of a given 
scope conducted by means of a chosen method will uncover it. General 
necessity derives from the need of society to enforce the criminal law;* * * * * 7 8 
special necessity, which is more useful in analyzing a particular case, de
rives from the facts and circumstances of a given situation. Certain cases 
suggest situations in which, however heavily these positive factors weigh 
in favor of it, the search cannot be upheld.9 To complete the balancing 
process two negative factors must be added—the nature of the right in
volved and the degree to which it is invaded. The right involved in all 
search and seizure cases is that portion of the complex of interests called 
the "right of privacy” which is recognized and protected by the fourth 
amendment. The extent of invasion is the degree of interference with 
those interests which the search produces. In the following pages, 
throughout which the authority to search is assumed, this five-factor ma
trix is examined in detail and its use as an analytical tool is suggested in 
representative cases.

Casting the fourth amendment in terms of a theory of interests avoids the absolute con
notation of the terms "natural right” or "unalienable right” and permits the sort of reasoned
weighing which is necessary to a free and orderly society. If two conflicting interests, each
vital to society, are characterized one as a right and the other as a policy, "our way of stating
the question may leave nothing to decide.” Id. at 327-29.

7 See Harris v. United States, 331 U.S. 145, 152-53 (1947) (necessity); United States v. 
Michel, 158 F. Supp. 34, 36-37 (S.D. Tex. 1957), aff’d sub nom. King v. United States, 258 
F.2d 754 (5th Cir. 1958), cert, denied, 359 U.S. 939 (1959) (expectancy and necessity).

8 See generally 3 Pound 291-96 (social interest in the general security).
9 See People v. Brinson, 191 Cal. App. 2d 253, 12 Cal. Rptr. 625 (Dist. Ct. App. 1961); 

People v. Martinez, 130 Cal. App. 2d 54,278 P.2d 26 (Dist. Ct App. 1955).
19 Olmstead v. United States, 277 U.S. 438, 478 (1928) (Brandeis, J., dissenting); Warren 

& Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193 (1890). This right reflected the 
founding fathers’ aversion to governmental intrusion under the English writs of assistance. 
For the effect in England of the writs see Entick v. Carrington, 19 How. St. Tr., col. 1029, 95 
Eng. Rep. 807 (C.P. 1765), quoted in Boyd v. United States, 116 U.S. 616, 626-29 (1886). 
The use of these writs in the United States was severely condemned by James Otis in colonial 
Massachusetts. See 2 Adams, Life and Works of John Adams 521-25 (1856). Otis’ 
protest presaged a series of statutes and constitutional provisions enacted by the various colo
nies during the Revolution which formed the backdrop for the fourth amendment. Lan- 
dynski, Search and Seizure and the Supreme Court 37-39 (1966).

11 "The decisions of this Court have time and again underscored the essential purpose of

The Factors
the nature of the right

The fourth amendment, it is argued, assures "the right to be let 
alone”10 by forbidding an unreasonable governmental intrusion onto an 
individual’s person and property.11 It is inherent in man to set up and 
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strive after goals.* 12 The freedom to be able to pursue and realize these 
goals Pound calls "freedom of the will.”13 The fourth amendment’s 
tenet against uncontrolled governmental invasion into the individual’s 
private life is one method of assuring this freedom while still permitting 
liberty for some members of society. The absence of such freedom 
thwarts the individual’s desires, from which adaptation, regret, slight re
morse, and even physical and mental illness may develop, depending on 
the thwarted individual’s idiosyncracies.14

the Fourth Amendment to shield the citizen from unwarranted intrusions into his privacy.” 
Jones v. United States, 357 U.S. 493, 498 (1958) (house); Miller v. United States, 357 U.S. 
301 (1958) (apartment); Johnson v. United States, 333 U.S. 10 (1948) (hotel room).

12 “Various writers maintain that the cement holding a life together is 'directedness’ or 
'intentionality.’” ALLPORT, PATTERN AND GROWTH IN PERSONALITY 126 (1961) [herein
after cited as Allport], citing McDougal, The Energies of Men (1932) and Bühler, 
Der Menschliche Lebenslauf aus Psychologisches Problem (1959). Although the 
fourth amendment aids little in fulfilling this need of general fulfillment, other amendments 
function to assist the individual. The fourteenth, for example, permits man to choose and 
pursue any lawful occupation. See Allgeyer v. Louisiana, 165 U.S. 578, 589 (1897); Butchers’ 
Union v. Crescent City Co., Ill U.S. 746, 764 (1884) (Bradley, J. concurring). The states 
may enact laws to vindicate that right. Cf. Breard v. Alexandria, 341 U.S. 622 (1951); Ko
vacs v. Cooper, 336 U.S. 77 (1949).

13 3 POUND 318. Various aspects of freedom of the will are recognized as basic human 
needs. Although psychologists do not generally agree on the labels by which to classify the 
basic “needs” of acceptance (personal warmth or love) and security (emotional, biological, and 
economical) they do agree that they are fundamental human necessities. Maslow, Motiva
tion and Personality 92-106 (1954). See generally, Fromm, Man for Himself (1947); 
Goffman, The Presentation of Self in Everyday Life (1959). This Note describes 
the relationship of the fourth amendment to man’s quest to assure the fulfillment of these 
needs. For other discussions, see Jourard, Some Psychological Aspects of Privacy, 31 Law & 
CONTEMP. PROB. 307, 308-09; Westin, Science, Privacy, and Freedom: Issues and Proposals 
for the 1970's, 66 Colum. L. Rev. 1003, 1022 (1966).

14 Allport 288; Westin, supra note 13 at 1031 & n.79.
is Allport 288.
16 Gordon W. Allport of Harvard University wrote ALLPORT, PATTERN AND GROWTH IN 

Personality (1961) for nonpsychologists. The psychological framework for this Note is 
the coordinating theory he used to discuss “the most important fruits of personological re
search.” Allport at xii. Allport synthesizes most of the basic source material in person
ality research.

Although thwarting which results in adaptation is essential to per
sonality development,15 certain aspects of that development are so funda
mental that their frustration may produce ill effects, that is, maladjust
ment in the form of physical and mental illness. It is a basic thesis of 
this discussion that the right to privacy can be analyzed on different levels 
using generally accepted psychological theories. Here, the right is de
veloped on three levels—bodily self, self-identity, and self-image.16

On the most basic psychological level, an adult unconsciously per
ceives the motion and functioning of his own body. This sense of his 
bodily self has been characterized as the "life-long anchor of our self
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awareness.”11 The next level in this series of concentric circles of what 
the right to privacy should protect is the individual’s sense of what is his, 
those things with which he identifies through ownership, membership, 
or other relationships.16 This sense of self-identity includes his clothes, 
his automobile, his home, and to a lesser degree, his business.11 18 19' The 
outer boundary of this scheme is what is here called an individual’s self
image, consisting of what he seeks to be and what he wishes others to 
see him as being. This includes the goals he sets for himself.20 Since 
the realization of these goals is thwarted almost daily, the individual’s 
tolerance and ability to wait, to plan, or to resign himself to these irrita
tions is important.21 Some psychologists22 believe this tolerance is im
possible unless there is a secure sense of self-image and bodily self, which 
permits the development of resilience through realization that "not every 
pinprick to pride is a mortal wound, and not every fear portends dan
ger.”23 24 25 26

17 Id. at 114. Within the body is an area which has been termed the soul-substance, man’s 
"inner being,” wherein privacy is most important to the person. Westin, Science, Privacy, 
and Freedom: Issues and Proposals for the 1970’s, 66 COLUM. L. REV. 1003, 1023 (1966). It 
is when this area of privacy is reached that the lawyer finds himself no longer within the 
fourth amendment but within the fifth amendment privilege against self-incrimination. Cf. 
Schmerber v. California, 384 U.S. 757, 760-65 (1966).

18 ALLPORT 116. Self-identity includes the person’s name. "A good name is rather to 
be chosen than great riches.” Psalms 22:1. This biblical verse seems founded in the psy
chological fact that the name, the most easily described symbol of the self and part of a per
son’s self-identity, is equally associated with self-image. Strunk, Attitudes Toward One’s Name 
and One’s Self, 14 Journal OF Individual Psychology 64 (1958). If the claim by some 
psychologists is true that the chief goal of man is to keep this "ego-level” as high as possible, 
see generally Combs & Snygg, Individual Behavior (1959), the denial of self-identity which 
occurs when the state searches a person’s property may be a crushing blow to such needed self- 
esteem.

19 Allport 122.
20 Id. at 123.
21 Id. at 288.
-'-Ibid-, Erickson, Identity and the Life Cycle: Selected Papers (Psychological Is

sues Monog. No. 1, 1959)-
23 Allport 288.
24 Representative of the Supreme Court’s treatment of searches of individual’s papers is 

Boyd v. United States, 116 U.S. 616 (1886).
25 Allison v. State, 189 Tenn. 67, 222 S.W.2d 366 (1949) (unreasonable search of wood

land property). But see Brent v. Commonwealth, 194 Ky. 504, 240 S.W. 45 (1922).
26 Ex parte Jackson, 96 U.S. 727 (1877).

In order to have an atmosphere favorable to a secure sense of self
identity and self-image, there must be little possibility of government 
invasion into the individual’s papers21 and property.20 The courts have 
implicitly recognized this, for example, by holding that an invasion into 
a personal letter of a criminal suspect by postal authorities violates the 
fourth amendment.20 Similarly, an entry into the defendant’s hotel room 
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without a search warrant may be a violation.27 The psychological impor
tance of guaranteeing man private property is that property becomes part 
of his self-identity. The protection of such individual self-awareness, it 
is argued, may be the function of constitutional provisions creating and 
protecting “zones of privacy.”28 Assurance of an individual’s secure 
sense of bodily self, which is the anchor of self-awareness, may help ex
plain the importance of the legal principle of inviolability of the person.29

27 Johnson v. United States, 333 U.S. 10 (1948).
28 The enumerated rights in the Bill of Rights function together to produce the unwritten 

right to privacy. Beaney, The Constitutional Right to Privacy in the Supreme Court, 1962 
Supreme Court Rev. 212; Griswold, The Right to be Let Alone, 55 N\v. U.L. Rev. 216 
(I960). Mr. Justice Douglas has indicated the interrelationship of the amendments by dem
onstrating that

specific guarantees in the Bill of Rights have penumbras, formed by emanations 
from those guarantees that help give them life and substance. . . . Various guar
antees create zones of privacy. The right of association contained in the penumbra 
of the First Amendment is one .... The Third Amendment in its prohibition 
against the quartering of soldiers "in any house’’ in time of peace without the con
sent of the owner is another facet of that privacy. The Fourth Amendment explicitly 
affirms the "right of the people to be secure The Fifth Amendment in
its Self-Incrimination Clause enables the citizen to create a zone of privacy which 
government may not force him to surrender to his detriment. The Ninth Amend
ment provides: "The enumeration in the Constitution, of certain rights, shall not 
be construed to deny or disparage others retained by the people.”

Griswold v. Connecticut, 381 U.S. 479, 484 (1965). The present Court has had reason to pass 
directly on the relation of the right to privacy and the right to free press. See the conflicting 
opinions of the Justices in Time, Inc. v. Hill, 385 U.S. 374 (1967). See also note 12 supra.

29 The principle of inviolability of the body was an important consideration in a Supreme 
Court due process case where contraband was forcibly removed from the suspect’s stomach. 
Rochin v. California, 342 U.S. 165 (1952), discussed at note 129 infra and accompanying text.

30 United States v. Michel, 158 F. Supp. 34, 37 (S.D.Tex. 1957), aff’d sub nom. King v. 
United States, 258 F.2d 754 (5th Cir. 1958), cert, denied, 359 U.S. 939 (1959). This use of 
reliability must be distinguished from the more common court meaning, the probability that 
an informer’s tip is true. See, e.g., Aguilar v. Texas, 378 U.S. 108 (1964); Jones v. United 
States, 353 F.2d 908 (D.C. Cir. 1965). In its present context, reliability covers the probability 
of an officer’s finding the object searched for in relation to all the information at his disposal, 
regardless of the source.

81 Compare Blefare v. United States, 362 F.2d 870 (9th Cir. 1966), with United States v. 
Willis, 85 F. Supp. 745 (S.D. Cal. 1949). Both cases involved the use of a tube to introduce 
an emetic into the suspect’s stomach to recover swallowed contraband. In Blefare, force was 
kept to a minimum and every precaution taken to avoid injury, while the methods in Willis 
were considerably more violent. The Blefare court permitted the search, the Willis court did 
not.

EXPECTANCY

Expectancy—the probability that the object, sought is present and 
that a search of a given scope conducted by the chosen method will un
cover it—has been called by one court the "reliability” of the information 
upon which the search is made.30 * It is not too much to say that a sus
pect’s privacy may be invaded to almost any degree where expectancy is 
sufficiently strong, provided the methods used are not dangerous or ex
tremely violent.'11 The courts recognize that expectancy may be created 
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in several different ways, the surest being direct observation by the search
ing officer of seizable material.32 In addition, the officer may have prior 
information,33 he may observe circumstances which lead to the belief 
that seizable material is present,3'1 or the suspect,35 or a companion35 36 may 
admit its presence. Finally, an initial, limited search may itself create 
sufficient expectancy to validate its extension.37

32 United States v. Michel, 158 F. Supp. 34 (S.D. Tex. 1957), aff’d sub nom. King v. 
United States, 258 F.2d 754 (5th Cir. 1958), cert. denied, 359 U.S. 939 (1959) (observation 
by fluoroscope of swallowed contraband); People v. Mora, 238 Cal. App. 2d 1, 47 Cal. Rptr. 
338 (Dist. Ct. App. 1965) (officer observed contraband in suspect’s mouth).

33 Kernick v. United States, 242 F.2d 818 (8th Cir. 1957) (information from undercover 
agent).

34 Carlo v. United States, 286 F.2d 841 (2d Cir. 1961), cert. denied, 366 U.S. 944 (1961) 
(officer saw bag of type used to transport narcotics); United States v. Gorman, 36 F.R.D. 416 
(D. Conn. 1965) (officers observed offender opening and shutting car trunk).

35 Blackford v. United States, 247 F.2d 745 (9th Cir. 1957), cert. denied, 356 U.S. 914 
(1958) (suspect admitted concealing contraband in rectum).

36 Blefare v. United States, 362 F.2d 870 (9th Cir. 1966) (one of the two suspects admitted 
presence of contraband in the other's stomach); Murgia v. United States, 285 F.2d 14 (9th Cir. 
I960), cert, denied, 5f>6 U.S. 977 (1961).

37 See People v. Tadlock, 59 Ill. App. 2d 481, 208 N.E.2d 100 (1965).
38 See Kalwin Business Men’s Ass’n v. McLaughlin, 126 Mise. 698, 701, 214 N.Y. Supp. 

99, 102-03 (Sup. Ct.), rev’d, 216 App. Div. 6, 214 N.Y. Supp. 507 (1926); People v. Machel, 
234 Cal. App. 2d 37, 44 Cal. Rptr. 126 (Dist. Ct. App.), hearing denied, id. at 53, 44 Cal. 
Rptr. at 137, (Sup. Ct.), cert denied, 382 U.S. 839 (1965).

39 People v. McGlory, 226 Cal. App. 2d 762, 765, 38 Cal. Rptr. 373, 375 (Dist. Ct. App. 
1964).

49 See People v. Pugach, 15 N.Y.2d 65, 204 N.E.2d 176, 255 N.Y.S.2d 833 (1964), cert, 
denied, 380 U.S. 936 (1965); People v. McGlory, supra note 39-

41 Holding invalid a seizure of policy slips in a frisk situation, the Nassau County Court 
said, ”[I]t cannot be argued that a detective patting a suspect to locate a revolver or knife 
could mistake such tickets for a weapon . . . .” People v. Rodríguez, 47 Mise. 2d 551, 556, 
262 N.Y.S.2d 859, 864 (Nassau County Ct. 1965). A similar holding involving marijuana is 
found in Barnes v. State, 25 Wis. 2d 116, 130 N.W.2d 264 (1964).

42 In People v, Pugach, 15 N.Y.2d 65, 204 N.E.2d 176, 225 N.Y.S.2d 833 (1964), cert, 
denied, 380 U.S. 936 (1965), seizure of an unlicensed concealed weapon was held valid even 
though it was found in the suspect’s briefcase after he was in the police vehicle and the brief
case was under control of the officers. In People v. Cassese, 47 Mise. 2d 1031, 263 N.Y.S.2d 
734 (N.Y. County Crim. Ct. 1965), a "frisk” was extended to cover the suspect’s automobile.

The “frisk” cases exemplify the severe limitations which tend to be 
placed on searches where expectancy is low. A frisk consists of running 
the hands over the clothing of the suspect in order to determine whether 
he is carrying a weapon,38 and thus to protect the stopping officer.38 
Since the frisk, in certain jurisdictions, is permitted even where the offi
cer has no way of knowing whether seizable material is present,4" the 
courts take great precautions to insure that the search is not extended 
beyond the point absolutely necessary to accomplish its purpose11 because 
of the possibilities for abuse.42
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GENERAL NECESSITY

General necessity is a shorthand phrase denoting the need for effec
tive enforcement of the criminal law, in order to protect what Pound 
calls "the social interest in the general security,”43 which reflects itself in 
the concepts of public safety, peace, and order. Clearly the existence of 
organized society would itself be threatened if this interest were not se
cured.14 But viewed in another and more basic way, the criminal law 
exists to secure the individual interests of potential victims of crime, 
which if examined closely, will show that the police protect from crimi
nal invasion basically the same interests which rhe fourth amendment 
protects from government invasion. One’s home is just as much invaded 
by a burglary as by an illegal search, the individual’s will just as arbi
trarily overriden by a robber, extortionist, or kidnapper as by an over- 
zealous police officer. Whether one’s bedroom is bugged by the govern
ment or by a private detective, the solitude of this private place, where 
the individual could otherwise be free from the pressures of society, is 
equally shattered.1 46 47’’ Thus life in a community where crime is uncon
trolled would likely produce the same fears, anxieties, and distortions of 
personality as life in a police state. In either case one’s body, property, 
and private expressions of "self”—the elements which comprise one’s 
self-identity and self-image—are under constant threat of arbitrary inva
sion, exposure, and seizure by others unknown.

43 3 Pound 291-92.
44 Ibid.
45 See Jourard, supra note 13, at 308-09; Westin, supra note 13, at 1022.
46 It has been argued that the present state of the law of search is producing this effect. 

See Jnbau, Public Safety v. Individual Civil Liberties: The Prosecutor’s Stand, 53 J. CRIM. L., 
C. & P.S. 85, 87 (1962).

47 This is the more probable result, since a set of legal rules which, if obeyed, would have 
the effect of crippling law enforcement would run counter to the interests of a majority of the 
citizens. See 3 Pound 360-65.

48 Paulsen, Safeguards in the Law of Search and Seizure, 52 N.W.U.L. Rev. 65, 66 (1957).

If insufficient weight is given to the general necessity in the formula
tion of rules of criminal procedure, either or both of the following will 
probably result: The police will be unable to perform their duties and 
crime will be uncontrolled and uncontrollable,4'’ or the police will con
tinue to use what they consider necessary means of investigation despite 
the rules.4' In the latter case, the very rules which seek to protect the 
citizen from uncontrolled police action may have the effect of abrogat
ing control, by providing a powerful incentive for secrecy and dissimula
tion in police work. On the other hand, "if the rules make sense in the 
light of a policeman’s task, we will be in a stronger position to insist 
that he obey them.”48 These considerations provide a persuasive argu
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ment for a general increase in police investigative power, including the 
power to search.'19 But although such arguments may appear logical, 
supporting them with concrete facts is less easy.49 50 Many of the statistics 
which would be necessary to evaluate the present status of the search 
power simply do not exist.51 Such information as is available is often 
unreliable?2 Further, it can never be known just what effect any given 
remedy will have on the incidence of crime until it is tried,53 and even 
then results are often inconclusive. Moreover, it is doubtful whether 
general necessity can constitutionally support a qualitative addition to the 
power of the police, for example, the power to search without probable 
cause, however heavily such practical considerations may weigh in a 
court’s determination of the extent of an existing power?1 Thus, while 
arguments from the general necessity are useful if their limitations are 
kept firmly in mind, the very urgency of these interests creates a real 
danger that the careful balance which constitutes reasonableness will be 
destroyed.

49 See, e.g., Wilson, Police Arrest Privileges in a Free Society: A Plea for Modernization, 
51 J. Crim. L„ C. & P.S. 395 (I960).

50 See Kamisar, Public Safety v. Individual Liberties: Some "Facts" and "Theories”, 53 
J. Crim. L., C. & P.S. 171 (1962). Cf. Foote, The Fourth Amendment: Obstacle or Necessity 
in the Law of Arrest?, 51 J. Crim. L., C. & P.S. 402 (I960).

51 Statistics are unavailable, for instance, to show how many searches a given police de
partment performs, and what percentage of these are productive.

52 See Ferracuti, Hernandez & Wolfgang, A Study of Police Errors in Crime Classifica
tion, 53 J. Crim. L., C. & P.S. 113 (1962); Beattie, Criminal Statistics in the United States— 
1960,51 J. Crim. L., C. & P.S. 49 (I960).

53 "The common need may plainly dictate some increase in the measures adopted for dis
couraging murder. But the precise form and extent of that increase can never be mathemati
cally calculated.” Fuller, The Problems of Jurisprudence 696 (1949).

51 The controversial "stop and frisk” doctrine has been questioned on this ground. See 
Foote, supra note 50.

33 E.g., State v. Bernius, 177 Ohio St. 155, 203 N.E.2d 241 (1964). There officers, at
tempting to trace the registration of a vehicle and identify the owner, opened a suitcase found 
in the trunk. The court stated that there was no necessity to search the suitcase in order to 
determine the ownership of the vehicle. See United States v. Costner, 153 F.2d 23 (6th Cir. 
1946), discussed at note 113 infra (method of stopping automobile unnecessary); Barnes v. 
State, 25 Wis. 2d 116, 130 N.W.2d 264 (1964) (flashlight search of pocket unnecessary to 
find weapon).

SPECIAL NECESSITY

Special necessity consists of those facts and circumstances in each in
dividual case which require the searching officer to invade the suspect’s 
privacy to a given extent in order to enforce the law effectively; a search 
which extends beyond the necessity of the case will not generally be per
mitted.’-’ In determining what invasions are necessary in a given case, 
several distinct factors are relevant. The size and configuration of the 
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object sought must influence the permissible area of search.-'6 The rela
tionship of this aspect of necessity to the factor of expectancy is apparent. 
Further, the methods the officer may use depend to some extent on the 
object’s destructibility—evidence which is easily destroyed51 or which 
threatens to disappear of itself56 57 58 may demand speedy and vigorous meas
ures to preserve it.

56 Harris v. United States, 331 U.S. 145, 152 (1947); see United States v. Sorenson, 330 
F.2d 1018 (2d Cir. 1964). In the latter case, officers searching for a weapon used in commit
ting a homicide found narcotics in a closet. The court held the closet "a reasonable place in 
which to seek the weapon.” Id. at 1020. Montana has upheld a search of a home incident 
to an arrest for robbery, considering among other factors, "size and kind of objects sought in 
relation to the crime” and holding that "the officers searched the most likely places in the 
house where bags of money, masks, and guns might be hidden.” State v. Callaghan, 144 
Mont. 401, 407, 396 P.2d 821, 824 (1964).

57 This situation often arises in narcotics cases. In jurisdictions requiring an officer to an
nounce his authority and purpose before entering a dwelling to make an arrest or search, the 
courts have created a judicial exception to this rule where evidence is threatened with swift 
destruction if warning is given. Ker v. California, 374 U.S. 23, 37-41 (1963); People v. Mad
dox, 46 Cal. 2d 301, 306, 294 P.2d 6, 9 (1956); People v. Ruiz, 146 Cal. App. 2d 630, 304 
P.2d 175 (Dist. Ct. App. 1956).

58 See Schmerber v. California, 384 U.S. 757 (1966). There the Court noted that the 
percentage of alcohol in the blood begins to drop shortly after drinking ceases, and held that 
the pressure of time in such a case excused the officer from obtaining a warrant before per
forming a blood-alcohol test on the unwilling suspect. Id. at 770-71.

59 See Simeone, Search and Seizure Incident to Traffic Violations, 6 ST. LOUIS U.L.J. 506 
(1961); Agata, Search and Seizures Incident to Traffic Violations—A Reply to Professor Sim
eone, 7 St. Louis U.L.J. 1 (1962).

60 Lane v. Commonwealth, 386 S.W.2d 743 (Ky. 1965) (warrantless search of vehicle on 
arrest for improper passing invalid). But where circumstances indicate that some more seri
ous offense is involved, searches incident to traffic arrests are often allowed. People v. Zera- 
vich, 30 Ill. 2d 275, 195 N.E.2d 612 (1964); People v. Watkins, 19 Ill. 2d 11, 166 N.E.2d 
433 (I960).

61 But see Brinegar v. United States, 338 U.S. 160, 183 (1949) (Jackson, J., dissenting).
62 See Denton v. United States, 310 F.2d 129 (9th Cir. 1962); Blackford v. United States, 

247 F.2d 745 (9th Cir. 1957), cert, denied, 356 U.S. 914 (1958). Both of these cases in
volved resistance to a search of the rectum to recover smuggled narcotics. In Blackford, the 
suspect’s resistance made necessary the use of an anoscope and forceps while Blackford was 
held in position by two hospital attendants and a customs officer. The court noted that '"the

The seriousness of the offense involved has only slight influence on 
the permissible scope of search. The one major exception, search inci
dent to an arrest for a traffic violation, has been the center of some con
troversy.59 The better view would not permit search incident to arrest for 
a minor traffic offense.60 Beyond this, the courts place little weight on 
the gravity of the crime as a determining factor.61

The conduct of the suspect during the search must be considered, 
particularly in searches of the person. Resistance by the suspect may 
require the use of force.62 To hold an otherwise reasonable search in
valid because the suspect’s conduct made the use of force necessary would 
be unsound because it would place a premium on violent resistance. But 
courts have sometimes felt compelled to do so, when the amount of force, 
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even though apparently necessary, became too great.* 63 64 65 In addition, a 
simple refusal to cooperate in a search by a less extreme method may 
force the officer to a greater invasion of the suspect’s rights.61

officers did not exert more than the least amount of force necessary to enable the doctors to 
examine appellant.” 247 F.2d at 752.

63 The usual rationale in such cases is lack of due process. E.g., Rochin v. California, 342 
U.S. 165 (1952); see People v. Brinson, 191 Cal. App. 2d 253, 12 Cal. Rptr. 625 (Dist. Ct. 
App. 1961) (chokehold maintained about 1*4 minutes to prevent swallowing of narcotics); 
People v. Martinez, 130 Cal. App. 2d 54, 278 P.2d 26 (Dist. Ct. App. 1954) (choking and 
throwing suspect to ground to prevent swallowing narcotics). Other than in such cases, the 
test seems to be that no more force than that reasonably necessary under the circumstances 
may be applied. Espinoza v. United States, 278 F.2d 802 (5th Cir. I960); People v. Sanchez, 
189 Cal. App. 2d 720, 11 Cal. Rptr. 407 (Dist. Ct. App. 1961).

64 See Schmerber v. California, 384 U.S. 757 (1966). The arresting officer offered 
Schmerber the opportunity to take a "Breathalyzer” test for drunkenness. The suspect re
fused, and a blood-alcohol test was then administered over his objection. Id. at 765 n.9; Brief 
for Respondent p. 5. Similarly where a suspect refused to drink an emetic voluntarily in order 
to bring up packets of narcotics concealed in the stomach and the officers were forced to intro
duce the emetic by means of a nasal tube, the Ninth Circuit upheld the search. Blefare v. 
United States, 362 F.2d 870, 872 (9th Cir. 1966).

65 The "frisk” cases have previously been cited as examples of low-expectancy situations. 
See notes 38-42 supra and accompanying text. There is also little or no special necessity in 
such cases, since the officer is not bound to stop and question every suspicious-looking person 
he sees on the street; he is exercising a discretionary function. Such a search is reasonable 
only because the general necessity to prevent crime and to allow the officer to protect himself 
while doing so outweighs the very slight invasion of privacy involved. "[W]hat is reasonable 
always involves a balancing of interests: here the security of the public order and the lives of 
the police are to be weighed against a minor inconvenience and petty indignity.” People v. 
Rivera, 14 N.Y.2d 441, 447, 201 N.E.2d 32, 36, 252 N.Y.S.2d 458, 464 (1964).

66 See note 63 supra.
67 Page v. United States, 282 F.2d 807 (8th Cir. I960).

extent of invasion

The major limiting variable in any authorized search is the degree to 
which the right to privacy is invaded by the method used or the physical 
breadth or scope of the search. A court may balance expectancy, special 
necessity, and to a lesser degree general necessity of a search against the 
extent of invasion of the right in order to determine its reasonableness.60 
This does not mean, however, that if any or all of the positive factors are 
present to a sufficient degree, the search will always be permitted. If 
the method of search involves too much force the search will be held in
valid.66 In addition, there is at least one case holding that a search which 
begins outside a suspect’s home may not be continued inside even though 
the accused was arrested on the front porch as he attempted to flee back 
into the house where he was known to have an unregistered sawed-off 
shotgun concealed.67

The fourth amendment’s protection is partially a function of the 
area which is being protected. For example, the courts have repeatedly 



1108 The Georgetown Law Journal [Vol. 55: 1098

restricted searches of residential property more than searches of business 
property.65 Their comparative reluctance to permit searches of the body 
and more permissive attitude toward building searches seems to indicate 
that the body is afforded greater fourth amendment protection than 
buildings, including the home.09

08 See, e.g., Davis v. California, 328 U.S. 582, 593 (1946); Drayton v. United States, 205 
F.2d 35, 37 (5th Cir. 1953).

69 Compare Schmerber v. California, 384 U.S. 757 (1966) (medically safe blood test), 
and Rochin v. California, 342 U.S. 165 (1952) (search of stomach unconstitutional), and Ble- 
fare v. United States, 362 F.2d 870 (9th Cir. 1966) (search of stomach held reasonable, dis
tinguishing Rochin v. California, supra), and State v. Ayers, 70 Idaho 18, 211 P.2d 142 (1949) 
(blood test), with United States v. Rabinowitz, 339 U.S. 56 (1950) (thorough business search), 
and Harris v. United States, 331 U.S. 145 (1947) (thorough residential search).

70 See notes 17-21 supra and accompanying text.
71 Lewin, Dynamic Theory of Personality 66-113 (1935). Although the constructs 

used here are Allport’s, the phenomenology of Lewin allows "both structure and flexibility” 
which are essential to a proper analysis.

72 See notes 17-22 supra and accompanying text.
73 As in Lewin’s psychology, the individual’s cognitive world may be viewed as a set of 

concentric elliptoids, marking off the environment from the self and with differentiation on 
the basis of exposure to the environment and environmental forces. HALL & LINDSEY, THEO
RIES OF Personality 201-45 (1954); see Westin, Science, Privacy, and Freedom: Issues and 
Proposals for the 1970’s, 66 Colum. L. Rev. 1003, 1023 (1966). This differentiation would 
place self-image and self-esteem on the exterior nearest the environment and most affected by 
it and bodily self and self-identity nearer the center.

74 Clothing will reflect the role of the individual: physician, father, or Rotarian. See ALL- 
PORT 181-86.

75Jourard, Some Psychological Aspects of Privacy, 31 Law & Contemp. Prob. 307, 
311-12 (1966). Westin has stressed that "individuals have needs for disclosure and compan
ionship ... as important as their needs for privacy.” Westin, supra note 73, at 1029. One of 

If the fourth amendment can be said to safeguard psychological de
velopment by guaranteeing certain zones of privacy, the degree of pro
tection should correspond to the zone’s psychological importance. A 
zone’s psychological importance is determined by its centrality to the in
dividual’s self—his bodily self, self-identity, or self-image.'1 Since each 
stage of self-development is contingent on the secure existence of the 
preceding stage,'2 bodily self should be more highly protected than self
identity, and self-identity than self-image. The body is granted the great
est protection, not to recognize several rights to privacy attached to dif
ferent zones, but to prevent invasion of zones of greater psychological 
importance. This variation of invasion of the right to privacy reflects 
the degree of incorporation of an object or locus of search into the per
son’s self-identity."’ The home is an area of very high incorporation and 
consequently should receive a high degree of protection.

Without further analysis, clothes may seem more closely related to 
the person than the home. However, clothes are one of the individual’s 
projections of himself into society.'4 Such self-disclosure also has a psy
chological value"’ in helping to create the person’s self-image. Being 
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less central in the self than self-identity, clothes are less protected than 
the home or auto.11’ The degree of protection, or conversely, the extent 
of invasion of the fourth amendment right to privacy, is generated by 
balancing self-extension, which creates incorporation, against self-disclo
sure, which creates exposure?'

The ownership and open view doctrines of the fourth amendment 
are the extreme cases of lack of incorporation and exposure respectively. 
If the property sought is that of another the incorporation which would 
occur is slight."'' The normal individual would associate that property 
with another, not himself. The same consideration apparently underlies 
lack of protection of contraband.'9 One who is not an habitual criminal 
will not incorporate property into his self which by its nature is illegal 
to possess.so

the neo-Freudians, Karen Horney, states that an improper balance of privacy and disclosure 
is one of her three major types of neurosis. Horney, OUR Inner Conflicts 76 (1945); 
Hall & Lindsey, Theories of Personality (1945). This is the basic thesis of two psycho
sociologists. Fromm, Escape from Freedom (1941); Reisman, The Lonely Crowd 
(1950).

76 Compare State v. Mark, 46 N.J. 262, 216 A.2d 377 (1966) (all clothes), and Common
wealth v. Aljoe, 420 Pa. 198, 216 A.2d 56 (1966) (all clothes), and People v. Stone, 48 Cal. 
Rptr. 469 (Dist. Ct. App. 1965) (shoes), with Harris v. United States, 331 U.S. 145 (1947) 
(residence). Where the search is not of the visible apparel, but rather of the inner concealed 
linings or pockets thereof, such compartments are not self-disclosed, but would be incorpo
rated into the self-identity and would merit greater protection. For this reason, two cases 
arrive at opposite results applying the same reasoning process. Compare State v. Dodd, 28 
Wis. 2d 643, 137 N.W.2d 465 (1965) (discovery of poppy seed in sweater pajama’s pockets 
following arrest for lewd conduct), with State v. Mark, supra (search of all clothes for blood 
stains).

77 Although these are not the terms used by psychologists and sociologists, they do serve to 
balance the discussion of the basis of the right to privacy, here called incorporation, against 
the recognized self-disclosure. The term exposure may serve a secondary purpose in signal
ing the possibility of catastrophic social change if the person cannot control the degree of his 
self-disclosure. See Allport 186-92.

78 The courts have thus given little protection to state and corporate property held by an 
individual. Zap v. United States, 328 U.S. 624 (1946), vacated per curiam, 330 U.S. 800 
(1947) (public audit records); Davis v. United States, 328 U.S. 582 (1946) (government ra
tion coupons); Wilson v. United States, 221 U.S. 361 (19H) (corporate papers); see United 
States v. Antonelli Fireworks Co., 155 F.2d 631 (2d Cir.), cert, denied, 329 U.S. 742 (1946) 
(corporate papers). Although it has been held that corporate property is not protected by 
the fourth amendment because the corporation is a creature of the state whose property is 
public record, Wheeler v. United States, 226 U.S. 478 (1913), more recent cases suggest an 
extension of the protection to the corporation. See United States v. Morton Salt Co., 338 U.S. 
632, 635 (1950).

79 The search for and the seizure of stolen or forfeited goods, or goods liable to duties 
and concealed to avoid the payment thereof, are totally different things from a search 
for and seizure of a man’s private books and papers .... In the one case, the gov
ernment is entitled to the possession of the property; in the other it is not.

Boyd v. United States, 116 U.S. 616, 623 (1886). This difference, which the Court attributed 
to the government’s right to possession is man’s knowledge that he, as against the government, 
has no right to possess that property. 116 U.S. at 623. Knowledge that property is another’s 
bars incorporation by the same process that is the foundation of incorporation.

80 It is psychologically probable that illegal property will not be incorporated because of
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Similarly, an individual thereby foregoes his protection when he vol
untarily exposes an object to the normal observation of the ordinary citi
zen or government official.* 81 Psychologists interpret this exposure as a 
desire to project one’s self-image upon society.82 Therefore, when offi
cers could have observed the transfer of bootleg whiskey from adjoining 
land without the aid of special devices, and the transaction could have 
been made in a nearby building if the suspects sought to conceal it, their 
trespass on the suspect’s land to view the exchange was properly held 
not a search.83 Such a transaction would normally be assumed an in
tended disclosure; the fact that the act was illegal does not afford it a 
greater degree of protection. However, where officers found it necessary 
to draw alongside a ship and peer over its sides before they could observe 
bootleg whiskey in its hold the search should have been barred by the 
fourth amendment. But, even though there was no extreme degree of 
exposure of the hold’s contents, the Supreme Court concluded that such 
observation was not a search.84 *

the individual’s inner morality. Cf. Hall, PRIMER OF FREUDIAN PSYCHOLOGY (1954); HOR
NEY, Our Inner Conflicts (1945); Hall & Lindsey, Theories of Personality (1945).

81 Where marijuana on the kitchen refrigerator was visible to officers making an arrest in 
the living room, this was properly held no search. Ker v. California, 374 U.S. 23 (1963). 
This case could have been validly analyzed through the extreme degree of exposure present to 
reach the same result. A similar analysis could be made of Zap v. United States, 328 U.S. 624 
(1946), vacated, per curiam, 330 U.S. 800 (1947). There a private citizen auditing company 
books for the government discovered a check proving fraud. In that case, permitting the citi
zen to enter the books was, psychologically, an extreme degree of voluntary exposure, and 
the Court’s decision that there was no search seems psychologically sound.

82 Allport 185; Jourard, Some Psychological Aspects of Privacy, 31 Law & Contemp. 
Prob. 307, 308-09 (1966).

83 Hester v. United States, 265 U.S. 57 (1924).
United States v. Lee, 274 U.S. 559, 563 (1927).

83 In discussing the right of free press, the Supreme Court recently stated: "Exposure of 
the self to others in varying degrees is a concomitant of life in civilized community. The risk 
of this exposure is an essential incident of life in a civilized community.” Time, Inc. v. Hill, 
385 U.S. 374, 388 (1967). This suggests that some exposure will always be present to bal
ance against intention to expose, i.e., the accepted risk of exposure.

The functional elements of exposure appear to be the 'degree of ex
posure and the presumption of intention to expose.* 5 Although the de
gree of exposure is great in open public toilet stalls, there can not nor
mally be presumed an intention to expose to public view the activity 
within the stall. The fact that illegal homosexual activities occur should 
have no effect on presumed intention to expose the activities. The fourth 
amendment right of privacy is an aid to psychological development which 
protects the normal person and the criminal alike. Activities within a 
public toilet stall are so central to the self-identity of the person that no 
degree of necessity and expectancy should make general surveillance of 
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a public stall, whether open or closed, reasonable.86 * 88 Too many courts 
have incorrectly permitted such searches through misapplication of the 
open view doctrine.

86 The California court felt that the invasion of privacy of so many innocent persons in 
order to find a few guilty ones is always too great to find such searches reasonable. Bielicki 
v. Superior Court, 57 Cal. 2d 602, 371 P.2d 288, 21 Cal. Rptr. 552 (1962). But many courts 
have found such a search reasonable through applying the open view doctrine. See, e.g., 
People v. Young, 214 Cal. App. 2d 131, 29 Cal. Rptr. 492 (Dist. Ct. App. 1963); People v. 
Norton, 209 Cal. App. 2d 173, 25 Cal. Rptr. 676 (Dist. Ct. App. 1962); Poore v. Ohio, 243 
F. Supp. 777 (N.D. Ohio 1965).

st 328 U.S. 582 (1946).
88 Sale of gasoline without ration coupons was prohibited by Ration Order No. 5C, 8 Fed. 

Reg. 16423 (1943).

The Factors Applied

These sociolegal factors have been presented in an effort to provide 
a system for determining whether the constitutional standard of reason
ableness has been met in a particular search. The factors of special ne
cessity, general necessity, and expectancy have been characterized as posi
tive because they tend to dictate the method the authorities will use and 
the physical limits of the search. The extent of the deprivation of the 
quasi-constitutional right to privacy is a negative factor to which both 
courts and authorities should give more attention. That the right to 
privacy is singular in nature cannot be overemphasized. The following 
examination of the operation of these factors in traditional situations— 
searches for objects, as well as modern situations—searches for words or 
thoughts, may provide a beginning for a rationalizating principle.

SEARCH OF THINGS

Buildings: Business Premises

An analysis of Davis v. United States*'  reveals that not only is busi
ness property less protected than the home but that the Supreme Court 
recognizes differing degrees of intrusion into business property. Tax 
agents purchased gasoline from defendant’s employee who did not collect 
the required gas ration coupons.88 After the agents identified themselves, 
the employee told them that she had acted under the defendant’s instruc
tions. Following defendant’s return and arrest, the agents searched tin 
boxes on the gas pumps, where the coupons were required by law to be 
kept, and a public waiting room. During the search, defendant refused 
to allow the agents to enter his private inner office. When the search 
produced an insufficient number of coupons, the defendant said that he 
had more in the inner office but again refused permission to enter. The 
agents then threatened to break down the door, and one went to the side 
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of the building to attempt to pry open the office window. The defend
ant, realizing the hopelessness of preventing the search, opened the inner 
office, the search of which was upheld.

In Davis, there were actually three searches, one of the land sur
rounding the business office, one of the waiting room open to the public, 
and one of the private office. Open land surrounding business premises, 
observable to all by normal means and normally intended to be exposed, 
is not protected by the fourth amendment.89 Since no fourth amend
ment right to privacy surrounded such property, the search of that land 
could not be unreasonable. Moreover, permitting government inspec
tion of the tin boxes at any time was a precondition to operation of a 
gas station.90 Davis was selling gas without the number of coupons nec
essary to purchase gas from distributors. To continue operation, he must 
have had a surplus somewhere, more likely than not on the premises, and 
if so, a thorough search of the outer and inner offices appeared neces
sary. This necessity coupled with the high degree of expectancy, was 
sufficient to permit a search of the offices unless the extent of invasion 
of the fourth amendment’s right to privacy would outweigh it.

89 United States v. Hayden, 140 F. Supp. 429 (D. Mo. 1956) (land surrounding dry clean
ers). But cf. Application of Rose, 32 F. Supp. 103 (W.D.N.Y. 1940) (illegal still in a garage).

90 The law authorized the officers to inspect the defendant’s place of business as part of 
the administrative visitorial power. 54 Stat. 676 (1940), as amended, 55 Stat. 236 (1941), 
as amended, 50 U.S.C. App. § 1152(a)(3) (1964).

91 See Allport 182, 184.
92 See note 20 supra and accompanying text.
93 339 U.S. 56 (1950).
94 Although not speaking in psychological terms, the Supreme Court recognized that 

"Harris and Rabinowitz set by far the most permissive limits upon [building] searches inci
dental to lawful arrests.” Abel v. United States, 362 U.S. 217, 235 (I960). For a discussion 
of Harris, see text accompanying notes 102-104 infra.

An individual’s business is a role which he has chosen to perform;91 
it is one of his projections of himself into society in response to society’s 
expectations of him, that is, a part of his self-image.92 Business property, 
as part of that response, is therefore far removed from the center of the 
individual’s self. If one were to afford protection to property under the 
fourth amendment in direct relation to the degree of its incorporation 
into the self, the protection of business property would be, as it is, slight. 
The high degree of exposure of the outer office permits a small amount 
of expectancy and necessity to suffice. However, if the search is of every 
unexposed container in such a room, as in Rabinowitz v. United States?3 
the search will require high necessity and high expectancy as the Supreme 
Court has quite properly recognized.91 When the search in Davis was 
extended into the inner office, where there was a lesser degree of expo-
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sure than in the waiting room, the Court seemingly required a greater 
expectancy, which was furnished by the defendant’s consent.

Davis illustrates a facet of the psychological basis of the right to pri
vacy. The individual distinguishes between business property open to 
the public and that which is not open, which is a distinction in degree 
of voluntary self-disclosure. Since the ability to choose whether to dis
close is psychologically valuable to him, the inner office in Davis should 
have been more protected than the outer office.

Buildings—R esidence

The historical protection of an enclosed area surrounding the home90 
is an interesting phenomenon functionally related to the domestic econ
omy of the home.91' This property was important because it was incor
porated into the person’s self-identity.* * * 91 97 The residuum of that historical 
protection exists for the garage98 and other nonexposed areas near the 
home, such as, perhaps, a fenced-in back yard,99 while other more exposed 
areas have not been afforded fourth amendment protection by the courts. 
Such voluntary and exposed projection into society, although incorpo
rated into self-image, is similar to the lack of fourth amendment protec
tion of the visible front yard.10"

05 See Powelson v. Lake Placid Co., 281 App. Div. 1054, 121 N.Y.S.2d 139 (1953).
Protection of curtillage has no application to business premises. Turknett v. State, 36 Okla.
Crim. 401, 254 Pac. 985 (1927).

96 Amos v. United States, 255 U.S. 313 (1921) (a business as part of the domestic econ
omy of the family); United States v. Minker, 312 F.2d 632, 634 (3d Cir. 1962), cert, denied, 
372 U.S. 959 (1963) (trash receptacle in apartment house); Care v. United States, 231 F-2d 
22, 24 (10th Cir.), cert. denied, 351 U.S. 932 (1956) (cave on open land; appellant contended 
used to feed hogs).

97 The importance of property’s use has been discussed in two self-defense cases dealing 
with curtillage protection. It is not whether it is enclosed or not enclosed, McNutt v. State, 
23 Ala. App. 43, 121 So. 432, 434 (1929), but the use of the property for family purposes 
which is important. Bowen v. State, 217 Ala. 574, 580, 117 So. 204, 210 (1928). The prop
erty is incorporated into the person’s self-identity through his identification with the property s 
use.

9STaylor v. United States, 286 U.S. 1 (1932); United States v. Dean, 50 F.2d 905 (D. 
Mass. 1931); Perkins v. United States, 35 F.2d 849 (8th Cir. 1929).

99 The curtillage has been held to include an enclosed back yard, see Beale v. State, 230 
Md. 182, 186 A.2d 213 (1962); and also a refrigerator outside the house, Haynes v. State, 110 
Tex. Crim. 553, 9 S.W.2d 1043 (1928).

1" Hester v. United States, 265 U.S. 57 (1924), discussed in text accompanying notes 
83-84 supra.

101 The courts have made certain decisions rest on a difference cf right between the ex
terior buildings and other areas of the home itself. This distinction may rest upon a psycho
logical difference of incorporation. Thus, in one case the officers postponed formal arrest of 
the suspect until he led them into his apartment. This procedure was an invalid method to 
permit subsequent search of the home because the actual arrest commenced at the time of de-

The home itself has a much greater incorporation into self-identity 
than have surrounding buildings,101 but even here a search is not pre- 
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of the building to attempt to pry open the office window. The defend
ant, realizing the hopelessness of preventing the search, opened the inner 
office, the search of which was upheld.

In Davis, there were actually three searches, one of the land sur
rounding the business office, one of the waiting room open to the public, 
and one of the private office. Open land surrounding business premises, 
observable to all by normal means and normally intended to be exposed, 
is not protected by the fourth amendment.89 Since no fourth amend
ment right to privacy surrounded such property, the search of that land 
could not be unreasonable. Moreover, permitting' government inspec
tion of the tin boxes at any time was a precondition to operation of a 
gas station.90 Davis was selling gas without the number of coupons nec
essary to purchase gas from distributors. To continue operation, he must 
have had a surplus somewhere, more likely than not on the premises, and 
if so, a thorough search of the outer and inner offices appeared neces
sary. This necessity coupled with the high degree of expectancy, was 
sufficient to permit a search of the offices unless the extent of invasion 
of the fourth amendment’s right to privacy would outweigh it.

89 United States v. Hayden, 140 F. Supp. 429 (D. Mo. 1956) (land surrounding dry clean
ers). But cf. Application of Rose, 32 F. Supp. 103 (W.D.N.Y. 1940) (illegal still in a garage).

90 The law authorized the officers to inspect the defendant’s place of business as part of 
the administrative visitorial power. 54 Stat. 676 (1940), as amended, 55 Stat. 236 (1941), 
as amended, 50 U.S.C. App. § 1152(a)(3) (1964).

91 See Allport 182, 184.
92 See note 20 supra and accompanying text.
98 339 U.S. 56 (1950).
94 Although not speaking in psychological terms, the Supreme Court recognized that 

"Harris and Rabinowitz set by far the most permissive limits upon [building] searches inci
dental to lawful arrests.” Abel v. United States, 362 U.S. 217, 235 (I960). For a discussion 
of Harris, see text accompanying notes 102-104 infra.

An individual’s business is a role which he has chosen to perform;91 
it is one of his projections of himself into society in response to society’s 
expectations of him, that is, a part of his self-image.92 * Business property, 
as part of that response, is therefore far removed from the center of the 
individual’s self. If one were to afford protection to property under the 
fourth amendment in direct relation to the degree of its incorporation 
into the self, the protection of business property would be, as it is, slight. 
The high degree of exposure of the outer office permits a small amount 
of expectancy and necessity to suffice. However, if the search is of every 
unexposed container in such a room, as in Rabinowitz v. United- States?*  
the search will require high necessity and high expectancy as the Supreme 
Court has quite properly recognized.94 When the search in Davis was 
extended into the inner office, where there was a lesser degree of expo
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sure than in the waiting room, the Court seemingly required a greater 
expectancy, which was furnished by the defendant’s consent.

Davis illustrates a facet of the psychological basis of the right to pri
vacy. The individual distinguishes between business property open to 
the public and that which is not open, which is a distinction in degree 
of voluntary self-disclosure. Since the ability to choose whether to dis
close is psychologically valuable to him, the inner office in Davis should 
have been more protected than the outer office.

B uildings—R esidence

The historical protection of an enclosed area surrounding the home00 
is an interesting phenomenon functionally related to the domestic econ
omy of the home.00 This property was important because it was incor
porated into the person’s self-identity.0' The residuum of that historical 
protection exists for the garage* 96 97 98 99 and other nonexposed areas near the 
home, such as, perhaps, a fenced-in back yard,90 while other more exposed 
areas have not been afforded fourth amendment protection by the courts. 
Such voluntary and exposed projection into society, although incorpo
rated into self-image, is similar to the lack of fourth amendment protec
tion of the visible front yard.100

9u See Powelson v. Lake Placid Co., 281 App. Div. 1054, 121 N.Y.S.2d 139 (1953). 
Protection of curtillage has no application to business premises. Turknett v. State, 36 Okla. 
Crim. 401, 254 Pac. 985 (1927).

96 Amos v. United States, 255 U.S. 313 (1921) (a business as part of the domestic econ
omy of the family); United States v. Minker, 312 F.2d 632, 634 (3d Cir. 1962), cert, denied, 
372 U.S. 959 (1963) (trash receptacle in apartment house); Care v. United States, 231 F-2d 
22, 24 (10th Cir.), cert, denied, 351 U.S. 932 (1956) (cave on open land; appellant contended 
used to feed hogs).

97 The importance of property’s use has been discussed in two self-defense cases dealing 
with curtillage protection. It is not whether it is enclosed or not enclosed, McNutt v. State, 
23 Ala. App. 43, 121 So. 432, 434 (1929), but the use of the property for family purposes 
which is important. Bowen v. State, 217 Ala. 574, 580, 117 So. 204, 210 (1928). The prop
erty is incorporated into the person’s self-identity through his identification with the property’s 
use.

9STaylor v. United States, 286 U.S. 1 (1932); United States v. Dean, 50 F.2d 905 (D. 
Mass. 1931); Perkins v. United States, 35 F.2d 849 (8th Cir. 1929).

99 The curtillage has been held to include an enclosed back yard, see Beale v. State, 230 
Md. 182, 186 A.2d 213 (1962); and also a refrigerator outside the house, Haynes v. State, 110 
Tex. Crim. 553, 9 S.W.2d 1043 (1928).

190 Hester v. United States, 265 U.S. 57 (1924), discussed in text accompanying notes 
83-84 supra.

101 The courts have made certain decisions rest on a difference of right between the ex
terior buildings and other areas of the home itself. This distinction may rest upon a psycho
logical difference of incorporation. Thus, in one case the officers postponed formal arrest of 
the suspect until he led them into his apartment. This procedure was an invalid method to 
permit subsequent search of the home because the actual arrest commenced at the time of de-

The home itself has a much greater incorporation into self-identity 
than have surrounding buildings,101 but even here a search is not pre-
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eluded where necessity is great and expectancy high. In Harris v. United 
States,102 the officers arrested the defendant in the living room of a four- 
room apartment for forging checks. Believing that the defendant had 
stolen the checks and that the tools of forgery were in his home, the offi
cers searched the entire premises for five hours. During the search, one 
officer found draft cards in an envelope marked "private papers,” and 
the defendant was convicted of wrongful possession of the cards. The 
search in this case, including every room and every container, large and 
small, was properly sanctioned by the Supreme Court as not unreason
able because a search is unreasonable only where "it is out of proportion 
to the end sought.”103 This intensive and extensive search was appropri
ate to the end of discovering two small checks in a very large apartment.

tention just outside the apartment. United States ex rel. Holloway v. Reincke, 229 F. Supp. 
132, 137 (D. Conn. 1964). Similarly, where officers had opportunity to arrest the defendant 
on a public street outside his home but delayed until he got inside, their delay precluded the 
reasonableness of a search within. United States v. Johnson, 113 F. Supp. 359 (D.D.C. 1953). 
As the degree of incorporation increases, the degree of privacy increases. Thus, although ar
rest in the home permitted subsequent search of the garage, People v. Woods, 239 Cal. App. 
2d 697, 704, 49 Cal. Rptr. 266, 270 (Dist. Ct. App. 1965), hearing denied, id. at 705, 49 
Cal. Rptr. at 271 (Sup. Ct.), cert, denied, 385 U.S. 950 (1966), the reverse is not permitted. 
People v. Martinez, 232 Cal. App. 796, 43 Cal. Rptr. 197 (Dist. Ct. App.), hearing denied, id. 
at 801, 43 Cal. Rptr. at 200 (Sup. Ct. 1965). Although the conclusion of one court that the 
hallways of a large apartment house do not create a right to privacy because of the Ventresca 
requirements of practicability and reasonableness, United States v. Ventresca, 380 U.S. 102 
(1965), is questionable, the Court’s lengthy opinion suggests that hallways nearer to the apart
ment may be protected. United States v. St. Clair, 240 F. Supp. 338 (S.D.N.Y. 1965). These 
cases suggest that the closer an area is to the home, the most important building to man, the 
higher the protection must be. Another way of saying this would be that the more incorpo
rated into the self an area is through its association with the home, the more protected that area 
will be.

I«2 331 U.S. 145 (1947).
103 Zimmerman v. Wilson, 105 F.2d 583 (3d Cir. 1939) (dictum).
104 Mr. Justice Jackson stated:

Doubtless a tenant’s quarters in a rooming or apartment house are legally as well 
as practically exposed to lawful approach by a good many persons without his consent 
or control. . . . But it seems to me that each tenant of a building . . . does have a 
personal and constitutionally protected interest in the integrity and security of the en
tire building against unlawful breaking and entry.

McDonald v. United States, 335 U.S. 451, 458 (1948) (concurring opinion); see People v. 
Williams, 24 App. Div. 2d 268, 265 N.Y.S.2d 416 (1965). But see Henderson v. United 
States, 206 F.2d 300 (5th Cir.), cert, denied, 346 U.S. 915 (1953). The basis of this protec
tion "is the security a man relies upon when he places himself or his property within a con
stitutionally protected area, be it his home or his office, his hotel room or his automobile. 
There he is protected from unwarranted governmental intrusion.” Hoffa v. United States,

Harris demonstrates that courts do not distinguish between apart
ments and houses.104 Since they both serve as permanent residences and 
there is no functional difference between them, one should not be more 
protected than the other. The degree of incorporation of a hotel room 
and, to a lesser degree, an automobile depends on how closely they come 
to functionally serving as permanent residences. Search of an automo
bile while one is on an extended vacation, for example, will affect the 
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individual’s self-identity for the vehicle is serving as his home on the 
road. This functional-usage criteria also suggests that various parts of 
the home may be more protected than others, although courts generally 
have not recognized differing degrees of protection.101’ Griswold v. Con
necticut^ however, suggests that the bedroom may be the most pro
tected part of the home.* * 105 106 107

385 U.S. 293, 301 (1966). Such security is one of man’s fundamental needs. See notes 22-
29 supra and accompanying text.

105 State v. Dodd, 28 Wis. 2d 643, 137 N.W.2d 465 (1965) would have permitted a 
search of a bedroom for lewd and lascivious conduct because it was necessary to enter the bed
room at night to find evidence of such a crime. But see note 97 supra, showing the court’s 
recognition of curtillage privacy insofar as the area is necessary to the proper functioning of 
the domestic economy. This suggests that the extent of invasion of the right to privacy of a 
room in a house may indeed be a function of the use of the room, i.e., its incorporation into 
the person’s self-identity.

106 381 U.S. 479 (1965).
107 Mr. Justice Douglas spoke of marriage as "a right of privacy older than the Bill of 

Rights . . . intimate to the degree of being sacred. Association . . . promotes a way of life, not 
causes; a harmony in living, not political faiths; a bilateral loyalty, not commercial or social 
projects.” 381 U.S. at 486.

108 See notes 91-92 supra and accompanying text.
109 Brinegar v. United States, 338 U.S. 160 (1949); Carroll v. United States, 267 U.S. 

132 (1925); Alston v. State, 30 Wis. 2d 88, 140 N.W. 2d 286 (1966).
119 It is questionable whether the lesser control over scope and method of search in ve

hicle cases is fully justified, since it seems that the general necessity created by the mobility 
of an auto is an argument going only to the authority to stop and search a vehicle without be
ing compelled to seek a warrant. Nonetheless the policy seems firmly established. When a 
robbery defendant objected to a search extending into the trunk of his automobile incident 
to his arrest, the District of Columbia Circuit said: “We recognize, of course, the logic in ap
pellant’s argument.... But as far as we are aware, no court has yet held that a car, including 
its trunk, may not be searched without warrant at the time and place its occupants are placed 
under lawful arrest. We are not persuaded that we should be the first court to do so.” Adams 
v. United States, 118 U.S. App. D.C. 364, 365, 336 F.2d 752, 753 (1964) (per curiam). There 
were no dissents.

Vehicles

The search of the interior of a man’s automobile is probably a greater 
imposition upon his self than a search of business premises which he has 
chosen to expose to the public.108 Nevertheless, vehicles are generally 
not so protected by the courts as are privately owned buildings. Where 
authority to search is in question, searches without warrant are more fre
quently permitted because a vehicle’s mobility creates a general necessity 
to allow greater freedom of search.109 Similarly, where search of an auto
mobile is authorized, it is normally searched completely, and few ques
tions of extent or method arise.110 When such questions do arise, they 
are susceptible to the same type of analysis as are other cases, but where 
the extent of search of a vehicle is in question, the courts seem to give 
more weight to the expectancy factor than to any other. If, as the search 
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begins, it seems highly probable that the object searched for is in the 
vehicle, a full search is practically always permitted.111

111 See United States v. Washington, 249 F. Supp. 40 (D.D.C. 1965). There a minor 
search of the glove compartment of defendant’s vehicle for its registration created sufficient 
expectancy to extend the search throughout the vehicle. Envelopes containing numbers slips 
fell out when the compartment was opened.

Where a defendant had been arrested by officers who had seen him sitting in his parked 
automobile injecting himself with narcotics, and the officers had seen him open and shut the 
trunk shortly before, expectancy was again a crucial factor in ruling on the search of the trunk. 
The court said: "Having observed Gorman twice opening and closing the trunk of his car 
prior to the arrest, the officers’ search of the trunk was not only reasonable but required.” 
United States v. Gorman, 36 F.R.D. 416, 419 (D. Conn. 1965). See also State v. Bernius, 
177 Ohio St. 155, 203 N.E.2d 241 (1964).

In People v. Mickelson, 59 Cal. 2d 448, 380 P.2d 658, 30 Cal. Rptr. 18 (1963) the officers 
had little or no reason to connect the suspects with the crime involved before the search began. 
Having information that an armed robbery had been committed nearby earlier in the evening, 
police stopped a suspiciously moving station wagon whose passenger answered the general 
description of the robber. The passenger and the driver left the vehicle and were checked for 
weapons. One of the officers found an overnight bag under the seat, which contained the 
tools and loot of a theft which the officers at that time did not even know had been committed. 
The court held the original check for weapons valid, but refused to sanction the further search 
inside the car. Id. at 454, 380 P.2d at 662, 30 Cal. Rptr. at 21. Since the officers had little 
information which would connect the suspects with the original robbery, and none whatso
ever about the theft, evidence of which they actually found, there appeared to be slight chance 
of finding seizable material by extending the search inside the station wagon.

112 United States v. Costner, 153 F.2d 23 (6th Cir. 1946).
113 The officers, informed that defendant was carrying bootleg whiskey, pursued his auto

mobile along the highway at eighty miles per hour. From just behind the bootlegger’s vehi
cle, one of the officers fired five rounds of buckshot, deflating a tire and stopping the car. 
The court assumed authority to search, but found the "means” unreasonable. The officers’ 
vehicle was just behind the suspect’s, so that there appeared to be little probability that he 
would succeed in escaping. As the court pointed out, the method used to stop the vehicle 
was unnecessary. Id. at 26.

114 See note 63 supra and accompanying text.
115 See notes 32 & 63 supra for mouth cases.

At least one court has invalidated the search of an automobile be
cause of the method employed by the searching officers,112 ruling that, 
under the circumstances, it was not necessary to use firearms in order to 
stop the vehicle for search.113 The case is more related to the "excessive 
force” cases114 involving searches of the person than to the ordinary ve
hicle search, since the invasion extended not merely to the suspect’s prop
erty but to the safety of his person. In such cases the special necessity 
must be quite high before such a serious threat to the bodily self will be 
countenanced.

SEARCHES OF THE PERSON

Medical Searches

The most extensive invasions of privacy which have been litigated 
are found in the medical search cases. The term "medical search” de
notes any search within the body of the suspect, exclusive of the mouth,115 
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made by a physician using medical techniques.111’ Cases of this type pre
sent the most dramatic and illustrative examples of the problems in
volved in scope and method of search, since the strong positive justifica
tion necessary for an invasion extending into the bodily self brings into 
sharp focus the working of each of the five factors and the careful weigh
ing of the conflicting interests. The basic necessity to the individual’s 
mental health of a secure sense of bodily self11, demands great circum
spection in permitting such searches. If medical searches upon slight 
cause, or by methods involving great discomfort and indignity, were to 
be allowed, surely the result would be a "police state” atmosphere and 
fear of, rather than confidence in, the agencies of law enforcement.

116 See, e.g., Denton v. United States, 310 F.2d 129 (9th Cir. 1962); United States v. Wil
lis, 85 F. Supp. 745 (S.D. Cal. 1949). Various authorities have argued that such cases should 
not be considered searches at all. At least one learned commentator has suggested that due pro
cess is the only proper rationale. "The simple question to be answered is this: At what point 
does police conduct amount to torture? Any evil about such conduct is apart from its use as a 
means of searching.” Bachelder, Use of Stomach Pump as Unreasonable Search and Seizure, 
41 J. CRIM. L., C. & P.S. 189, 190 (1950). The leading case on medical search as a violation 
of due process is Rochin v. California, 342 U.S. 165 (1952). On the other hand, Justices 
Black and Douglas, in separate concurring opinions in Rochin, prefer the rationale of self
incrimination to due process, because it provides an "unequivocal, definite and workable rule 
of evidence for state and federal courts.” Id. at 179 (Douglas, J.); id. at 175 (Black, J.).

117 See note 17 supra and accompanying text.
118 E.g., State v. Kroening, 274 Wis. 266, 79 N.W.2d 810 (1956).
119 E.g., Murgia v. United States, 285 F.2d 14 (9th Cir. I960), cert, denied, 366 U.S. 977 

(1961); Barrera v. United States, 276 F.2d 654 (5th Cir. I960).
120 E.g., United States v. Willis, 85 F. Supp. 745 (S.D. Cal. 1949); People v. One 1941 

Mercury Sedan, 74 Cal. App. 2d 199, 168 P.2d 443 (Dist. Ct. App. 1946).
121 Rochin v. California, 342 U.S. 165, 166 (1952).
122 Murgia v. United States, 285 F.2d 14, 16 (9th Cir. I960), cert, denied, 366 U.S. 977 

(1961).
123 See Blefare v. United States, 362 F.2d 870, 873-74 (9th Cir. 1966), discussed at notes 

126-141 infra and accompanying text.

The greatest number of such cases concern either blood-alcohol tests 
for drunken driving116 117 118 or concealment of narcotics, either by smugglers 
for importation purposes119 or by users and pushers to prevent seizure of 
the contraband upon arrest.120 Such situations place the searching offi
cer in a dilemma. He may know exactly how and where the contraband 
is concealed. He may have seen it swallowed;121 the suspect or a com
panion may even have admitted its presence.122 Yet without an extreme 
invasion of the suspect’s privacy by extraordinary methods, the evidence 
upon which the entire case must be based may never be recovered. In 
addition, in the case of swallowed narcotics, the suspect’s life may be en
dangered if the drug is not removed.123

The most extreme examples of medical searches which courts have 
sanctioned have been border searches for smuggled narcotics. In ad
dition to finding in the border-search statutes the authority to initiate 
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search upon mere suspicion,124 the courts seem to have interpreted them 
as a legislative recognition of an overriding general necessity weighing 
heavily in favor of permitting extensive searches. Thus it has often been 
held that the permissible scope of the border search is of the broadest 
possible character.125

124 Plazola v. United States, 291 F.2d 56, 61 (9th Cir. 1961); Witt v. United States, 287 
F.2d 389, 391 (9th Cir.), cert, denied, 366 U.S. 950 (1961).

i25Murgia v. United States, 285 F.2d 14, 17 (9th Cir. I960); Landau v. United States 
Attorney, 82 F.2d 285, 286 (2d Cir.), cert, denied, 298 U.S. 665 (1936); United States v. Yee 
Ngee How, 105 F. Supp. 517, 520 (N.D. Cal. 1952).

126 362 F.2d 870 (9th Cir. 1966). Having reliable and detailed information that Blefare 
and a companion were smuggling narcotics into California from Mexico, customs officers 
stopped them at the border. When Blefare refused to cooperate with the officers by drinking 
an emetic voluntarily, a doctor engaged by the officers passed a soft polyethelene tube through 
his nose into his stomach and introduced the emetic through it. The suspect vomited two 
packets of heroin, encased in rubber. 362 F.2d at 872 & n.2.

127 342 U.S. 165 (1952).
128 In Denton v. United States, 310 F.2d 129 (9th Cir. 1962) it was held that although 

border search was a separate category of the law of search, so that different rules applied, it 
was still necessary to determine whether the search was reasonable under the circumstances. 
Id. at 132.

129 The officers entered Rochin’s home without authority and broke into his room. One 
of them discovered two capsules of morphine, which Rochin attempted to swallow. The offi
cers "jumped upon him” and attempted to prevent him from swallowing. When this failed, 
Rochin was taken to a hospital and an emetic forced into his stomach through a tube. 342 
U.S. at 166.

130362 F.2d at 875-76.
131 He did sip the solution, but would not drink it down as requested. 362 F.2d at 872.
132 The doctor, after testifying that he had had such a tube used on himself, said, “I would 

not describe it as painful. There is a momentary discomfort as the tube passes down into the 
pharynx and it is swallowed.” 362 F.2d at 872-73 nn.l & 2.

The fact that Blefare v. United States126 127 was a border search was one 
of the points mentioned by the Ninth Circuit in distinguishing that case 
from Rochin v. California121 but was not in itself conclusive,128 129 and the 
court made other factual distinctions, noting that the police officers in 
Rochin entered the suspect’s home illegally in the first place, that is, that 
they were without authority to search, while the border search statutes 
gave the customs officers "every right to search” Blefare. Further, the 
police in Rochin used considerable force to attempt to prevent the de
fendant from swallowing the narcotics. When this failed, vomiting was 
induced by a method similar to that used in Blefare.126 The Ninth Cir
cuit interpreted the Rochin holding of due process violation to mean that 
"it was the entire sequence of events that shocked the conscience. It was 
the illegal invasion of Rochin’s home and the struggle to open his mouth 
and remove what was there that started the chain of events.”130 In con
trast, the Blefare search was much less shocking: he was first offered the 
emetic to drink, but did not cooperate;131 the procedure ultimately used 
was medically sound, relatively painless,132 and the tube size was the same 
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as that used "on a five or six year old child”;133 134 135 136 137 the search was carried out 
in a doctor’s office by the doctor himself; and no more force than neces
sary seems to have been exerted on Blefare’s person. Blefare’s compan
ion, Michel, did not resist, and no force was exerted upon him.

188 id. at 873 n.2.
134 The officers knew that Blefare was engaged in smuggling narcotics across the United 

States into Canada from Mexico; that he had been in Tijuana, where he had bought narcotics 
just prior to crossing the border, and that he was known to have smuggled narcotics in his 
stomach in the past. A complete search of his clothing, exterior person and rectum revealed 
nothing. In addition, when Blefare voluntarily sipped at the emetic, he was seen to "have 
regurgitated an object and reswallowed it.” 362 F.2d at 871-72 & n.2; Brief for Appellee, 
pp. 3-6.

135 The number of addicts in the United States has been conservatively estimated at about 
60,000. Winick, Narcotics Addiction and its Treatment, 22 Law & CONTEMP. PROB. 9 
(1957). There are more addicts in this country than in all of Europe. Robinson v. California, 
370 U.S. 660, 669 n.l (1962) (Douglas, J., concurring).

136 In fiscal year 1965, 10,938 grams of heroin were seized from smugglers attempting 
to import the drug illegally, 5,523 grams of which were seized on the Mexican border. The 
corresponding figures for fiscal year 1966 are 7,959 grams seized in all, with 7,892 grams 
coming across the Mexican border. Statistics on file at the Office of Investigations, U.S. Bu
reau of Customs.

137 *'[W]e are told in the record that between 18 and 20% of the international traffic in 
narcotics in this area [Mexico-California border] is conducted by smuggling the drugs in vari
ous body cavities.” Blackford v. United States, 247 F.2d 745, 752 (9th Cir. 1957), cert, de
nied, 356 U.S. 914 (1958).

138 [The doctor] testified that he considered and rejected the use of an enema. . . . 
The use of a laxative would be dangerous. ... At least one (the larger) of the two 
packets . . . would not have passed through the pyloric sphincter, or the opening 
between the stomach and duodenum or small intestine, even with the use of laxa- 
ives. . . . The average size of a pyloric sphincter is approximately the diameter of a 
writing pencil. ... In not knowing the exact size of the various packets, or the exact 
time they had been placed in the stomach juices, it would not be "safe medical prac
tice” to await their possible passage even with the use of a laxative.

Blefare v. United States, 362 F.2d 870, 873 (9th Cir. 1966).

In addition to the fact that the methods employed in Blefare produced 
a lesser invasion of the suspect’s rights than the violent procedures of 
Rochin, a careful examination of Blefare shows that the positive factors, 
expectancy and necessity, were present to an extreme degree. Expec
tancy stemmed from several different circumstances which, taken in com
bination, made it a “reasonable certainty” that narcotics would be found 
in the suspect’s stomach.131 General necessity, reinforced by the border 
search statutes, was derived from the need to suppress illegal narcotics.138 
The majority of the heroin smuggled into the United States today comes 
across the Mexican border,130 and much of this is imported in the body 
cavities of the smugglers.13'

The special necessity in Blefare appears to have been nearly absolute. 
Blefare had refused to cooperate by voluntarily drinking the emetic. Al
ternative methods were considered and rejected as medically unsound.138 
If the packets had remained in the suspect’s stomach, the gastric juices 
would have eroded the rubber coverings, possibly within forty-eight hours 
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after swallowing. This would have killed Blefare by releasing the pois
onous heroin into his stomach.139

139 The outer layer of rubber was already beginning to erode. Id. at 874. For a discus
sion of the toxic effect of opiates taken by mouth see People v. Sevilla, 192 Cal. App. 2d 570, 
586-88, 13 Cal. Rptr. 714, 725-26 (Dist. Ct. App. 1961) (Fourt, J., dissenting).

140 See Rochin v. California, 342 U.S. 165, 172 (1952). But see United States v. Michel, 
158 F. Supp. 34 (S.D. Tex. 1957), afj’d sub nom. King v. United States, 258 F.2d 754 (5th 
Cir. 1958), cert. denied, 359 U.S. 939 (1959). There the district court said:

Where every circumstance . . . points uniformly and unerringly to the location of the 
narcotics cache, is the officer’s search to be limited by the length of the probing 
finger? Is the narcotic subject to seizure if secreted within two inches of the anus, 
but secure and exempt if perchance the smuggler may lodge it a greater distance 
within his intestine, or may retain it in his stomach until he has passed the inspec
tion station. Such, I think, is not the law.

158 F. Supp. at 37.
141 See, e.g., Lane v. United States, 321 F.2d 573 (5th Cir. 1963), cert, denied, 377 U.S. 

936 (1964); Barrera v. United States, 276 F.2d 654 (5th Cir. I960).
442 139 Cal. App. 2d 515, 293 P.2d 901 (Dist. Ct. App. 1956).
443 154 F. Supp. 932, 934-35 (N.D. Cal.), aff’d, 249 F.2d 614 (9th Cir. 1957), cert. de

nied, 356 U.S. 921 (1958). Customs officers searching Woods at the border found nothing, 
but believing him to be under the influence of narcotics, which constituted a misdemeanor 
under California law, turned him over to a deputy sheriff of San Diego County. A routine 
search by the deputy revealed a greasy substance around the suspect’s anus, and a medical search 
produced a rubber package of heroin concealed in the rectum.

444 247 F.2d 745 (9th Cir. 1957), cert, denied, 356 U.S. 914 (1958).
445 Blackford was stopped at the border, and needle marks were found on his arms. Re

quested to strip, he did so and a "greasy substance” was discovered near his anus. After an 
abortive attempt to get him to expel the contraband himself, he was formally arrested and 
taken to a doctor for further search. He resisted so strongly that he had to be taken to a hospi
tal and restrained by two attendants, while the doctor found it necessary to use an anoscope 
and forceps to recover the heroin which Blackford had concealed in a condom in his rectum.

446 The customs officers testified that Blackford admitted the presence of contraband. 
Blackford denied this and the trier of fact chose to believe the officers.

It would be difficult to imagine a case in which a search of the stom
ach by force could be justified, if it were not justified here. Otherwise 
either stomach searches would require the suspect’s consent or be ruled 
out of bounds entirely.140 The Ninth Circuit, where the general neces
sity for such medical searches has been vividly demonstrated,141 was un
willing to do either of the latter.

It cannot be said that the courts need the extra weight of the border 
search statutes in order to uphold medical searches for objects concealed 
within the body. In People v. Woods,™2 although defendant was origi
nally detained by customs officers for border search, the medical search 
was performed under the auspices of California authorities. The search 
was upheld by the state courts and, in Application of Woods,143 with
stood federal habeas corpus. Blackford v. United States™4 a leading 
case in the Ninth Circuit, began as a border search but is treated by the 
court as a search incident to arrest.145 The court reasoned that the border
search statute gave the officers authority to stop and search Blackford 
initially, and the suspect’s disputed admission146 together with the "greasy 
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substance” found around his anus furnished probable cause for his ar
rest.147

147 247 F.2d at 749.
148 The court pointed out that, in contrast to Rochin, "Blackford was treated civilly 

throughout” and force was applied only when required; that the examination was conducted 
by a physician under sanitary conditions by medically approved means; and that the procedure 
used is normally not a painful one, but was made so in this case only by the suspect’s resistance.

149 The court noted that simply jailing Blackford without the rectal search would risk his 
being freed by writ of habeas corpus before the contraband was expelled. In addition, unless 
he were watched "day and night,” he might destroy or use the narcotics inside the jail. "Are 
the hands of law enforcement officers so tightly bound that they must institute a system wholly 
impracticable and unworkable or else permit the culprit to escape?” 247 F.2d at 753.

150 310 F.2d 129 (9th Cir. 1962) (border search).
151 See Fed. R. Crim. P. 5(a) (defendant entitled to be taken before U.S. Commissioner 

without unnecessary delay); Fed. R. Crim. P. 5(b) (defendant admitted to bail at such hear
ing); Mallory v. United States, 354 U.S. 449 (1957) (confession obtained during unnecessary 
delay invalid); Stack v. Boyle, 342 U.S. 1 (1951) (bail as of right in noncapital cases).

152 3 84 U.S. 757 (1966).
153 In 1950, traffic accidents killed 34,763 persons in the United States; in I960, 38,137; 

and in 1964, 46,930. U.S. Dep't of Commerce, Statistical Abstract of the United 
States 577 (1966). Such accidents are the nation’s leading cause of accidental death, and 
California has led the nation in traffic deaths for many years. Ibid.

Having so held, the court then proceeded to consider the reasonable
ness of the search on its facts, and in doing so furnished a demonstration 
model of how the five factor system here suggested would work. They 
mentioned the "almost incontrovertible proof,” which provided expec
tancy of the highest order—the suspect’s own admission corroborated by 
the presence of the greasy substance; the general necessity created by the 
narcotics smuggling problem on the Mexican border; and the care exer
cised by the officers in limiting the traumatic nature of the invasion as 
far as possible and in using no more force than necessary.148 149

The weakest point of the opinion seems to be the special necessity 
for searching Blackford’s rectum by force at all. Although the court 
discussed the point at length,140 it is at least arguable that the contraband 
could have been found without such procedures. For example, a much 
less strenuous method was successful in Denton v. United States,150 a 
strikingly similar case. Denton was placed in a cell with a bucket, and 
the contraband recovered from his feces after several hours. Such meth
ods, however, are of doubtful legality, particularly in the federal system.151 152 153

The latest Supreme Court opinion to deal with the medical search 
question, Schmerber v. California,102 approved the use of blood sample 
withdrawn from defendant against his will. The general necessity be
hind such searches has become more important in recent years with the 
alarming increase in traffic fatalities,1“3 in many of which alcohol was 



1122 The Georgetown Law Journal [Vol. 55: 1098

apparently a factor.154 The public safety is intimately involved in con
trolling drunken driving.155

154 "An analysis of 134 fatally injured drivers in California shows that 65 per cent of those 
responsible for accidents had been drinking. In one-car accidents, 69 per cent of the drivers 
responsible for accidents had been drinking. Of 353 fatally-injured pedestrians, 45 per cent 
had been drinking, but among those under 65 years of age, 59 per cent had been drinking.” 
Nat’l Safety Council, Accident Facts 52 (1966).

155 There were 225,672 arrests for driving while intoxicated in 1964. This figure was 
exceeded only by drunkenness, disorderly conduct, and larceny, in that order. U.S. Dep’t OF 
Commerce, op. cit. supra note 153, at 151. In Breithaupt v. Abram, 352 U.S. 432, 439 
(1957), another blood test case, the Supreme Court said: "As against the right of an individual 
that his person be held inviolable . . . must be set the interests of society in the scientific deter
mination of intoxication, one of the great causes of the mortal hazards of the road.”

Such an argument from general necessity depends, of course, on the deterrent value of 
detecting and punishing drunken drivers. The Court has said that "the individual’s right to 
immunity from such invasion of the body as is involved in a properly safeguarded blood test 
is far outweighed by the value of its deterrent effect . . . .” Breithaupt v. Abram, supra at 
439-40.

156 ALLPORT 114, discussed at note 17 supra and accompanying text.
157 384 U.S. at 771.
458 85 F. Supp. 745 (S.D. Cal. 1949). Here the suspect was strapped down, his jaws 

forced open and braced, his nostrils held and "a rubber hose” forced down his throat into his 
stomach so that an emetic could be introduced. The court held that the procedure violated 
due process and refused to sanction the search.

159 In Schmerber, however, the extent of invasion was lessened by the fact that Schmerber 
had no special religious or other grounds to refuse the test. 384 U.S. at 771. Although the 
Supreme Court stated that it "need not decide whether such wishes would have to be respected,” 
such facts should be considered in determining the extent of invasion in the individual case.

160 A blood alcohol percentage of .15 is generally taken as indicating intoxication for 
driving purposes to a practical certainty. Richardson, Modern Scientific Evidence § 
13.1, at 349 (1961). Defendant’s blood gave a percentage of .18. Brief for Respondent, p.6, 
Schmerber v. California, 384 U.S. 757 (1966).

Balanced against this general necessity is the fact that the taking of 
a blood sample against the suspect’s will constitutes a serious invasion of 
his privacy. It is an invasion of the bodily self in an extremely direct 
manner, for it is not through a natural opening but rather a puncture of 
the skin. Further, it is difficult to imagine an object of search in which 
he has a greater interest than his own blood, which is itself a part of the 
bodily self.1’'’ On the other hand, it is not so great an invasion as the 
use of the term "blood” might cause to be imagined, since only a small 
amount of blood is taken, and the test is a common procedure involving 
little risk, trauma, or pain.157 * 159 Certainly a blood test by methods com
parable to those used in searching the suspect’s stomach in United States 
v. Willis™ would be indefensible under any circumstances.

General necessity and extent of invasion are fairly constant in blood- 
alcohol cases.109 Expectancy and special necessity are the variables. In 
Schmerber, facts noted by the arresting officer gave rise to an extremely 
strong inference that a high percentage of alcohol would be found in 
defendant’s blood.160 The officer smelled alcohol on the defendant’s 
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breath, and observed that his eyes were watery, bloodshot, and glassy, 
which symptoms he later noted at the hospital where the blood sample 
was taken. The Supreme Court emphasized the importance of such 
expectancy-building facts, stating that no such intrusion would be per
mitted absent a "clear indication’’ that the evidence desired would be 
found.161

161 384 U.S. at 769-70.
162 Medical science recognizes approximately sixty pathological conditions the symptoms 

of which are similar to those of drunkenness. RICHARDSON, op. cit. supra note 60, § 133, at 
356-57.

163 See Blotner & Mezer, Alcoholism, in 7 TRAUMATIC MEDICINE AND SURGERY FOR THE 
Attorney 513-14 (Cantor ed. 1962).

164 The Breathalyzer is one of several breath testing devices in use in the United States. 
Some of the others are: the Drunkometer, which is the oldest such instrument in use; the Al- 
cometer, which is the oldest automated device; and the Portable Intoximeter, which differs 
from the others in that it does not analyze the suspect’s breath, but merely preserves it for 
later laboratory study. Watts, Some Observations on Police Administered Tests for Intoxica
tion, 45 N.C.L. Rev. 34, 58-64 (1966).

165 id. at 56 & n.69.
166 id. at 64.
167 Id. at 87.
168 One author has stated that a fairly accurate breath sample could be taken without the 

Although a high degree of special necessity was present in Schmerber, 
the Court did not discuss the point sufficiently to establish that fact. If 
the blood test had not been given, evidence on the suspect’s intoxication 
or sobriety would have to depend upon the testimony of the arresting 
officer or the other observers concerning his behavior, or a breath-alcohol 
test given against his will. The observation of a nonmedical witness, 
such as the arresting officer, is rather unreliable in proving intoxication, 
and the errors involved can easily operate to the prejudice of an innocent 
suspect.162 Even a physical examination by a medical doctor is subject 
to such error.11’3 The breath-testing device available in Schmerber was 
the Breathalyzer,164 which, like all breath-alcohol devices, depends for 
its accuracy on obtaining alveolar breath—that is, air from the lower 
portion of the lungs.165 In order to do this, the instrument "wastes all 
but the last portion of a long exhalation and then traps a measured vol
ume of that exhalation.”166 Proper procedure in its use requires two 
successive tests of the suspect’s breath,167 which obviously requires the ac
tive cooperation of the suspect. If he refuses to take the test, as Schmer
ber did, the Breathalyzer could not be used. An analysis given against 
the suspect’s will would be greatly preferable to a blood test given under 
the same circumstances, since it involves no invasion of the interior of 
the body. But, under the circumstances of Schmerber at least, the blood 
test appears to have been the only reliable test which could have been 
performed.168
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EAVESDROPPING AND WIRETAPPING

The search for words is a search for thought at the time it is first 
communicated. With today’s technological advancement it can be inva
sion of the innermost portion of the exposed self,169 170 171 172 although the permis
sible limits of this newest type of search are least defined. The applica
tion of the five factors is as adequate in this area to determine reason
ableness as in the more traditional types of search. Because the search 
is no longer for a material object, but for a person’s ideas, values, and 
emotions,1'0 the application is more difficult. Nevertheless, these tangi
ble manifestations of the innermost self, thoughts, must share in the 
fourth amendment’s protection if it is to be functionally effective.1'1

cooperation of the suspect. He does not, however, specify what sort of device is to be used. 
Newman, Proof of Alcoholic Intoxication, 34 Ky. L.J. 250, 264-65 (1946).

169 "[Electronic surveillance strikes deeper than at the ancient feeling that a man's home 
is his castle; it strikes at freedom of communication, a postulate of our kind of society. . . . 
Electronic surveillance destroys all anonymity and privacy; it makes government privy to every
thing that goes on.’’ Lopez v. United States, 373 U.S. 427, 470-71 (1963) (Brennan, J., dis
senting) .

170 [This] inner circle shelters individual’s 'ultimate secrets’—those hopes, fears, 
and prayers that are beyond sharing with anyone unless the individual comes under 
such stress that he must pour out these ultimate secrets to secure emotional relief. 
Under normal circumstances, no one is admitted to this sanctuary of the personality. 
The next circle outward contains 'intimate secrets,’ those that can be willingly shared 
with close relations, confessors, or strangers who pass by and cannot injure.

Westin, Science, Privacy, and Preedom: Issues and Proposals for the 1970’s, 66 Colum. L. 
Rev. 1003, 1023 (1966). (Emphasis added.) It is these confidences which electronic surveil
lance threatens.

171 See Berger v. New York, 87 Sup. Ct. 1873 (1967); Landynski, Search and Sei
zure and the Supreme Court 226 (1966).

172 See Brown & Peer, The Wiretapping Entanglement: How to Strengthen Law Enforce
ment and Preserve Privacy, 44 Cornell L.Q. 175, 183-84 (1958). See also Berger v. New 
York, supra note 171, at 1916-19 (appendix to opinion of White, J., dissenting).

To search for words by electronic surveillance should require the ut
most expectancy and necessity, but there is low probability that the exact 
words sought will be discovered without unlimited listening. This is 
not the case in some crimes such as conspiracy, blackmail, and bookmak
ing where words are necessary to the crime’s success. Some law enforcers 
argue that electronic surveillance is the only means for effective policing 
of these three crimes,1'2 especially with increased use of modern com
munications. But even with high expectancy and special necessity, as in 
bookmaking, there may not be sufficient general necessity to constitu
tionally permit eavesdropping.

If, however, the only problem in electronic surveillance were the im
possibility of hearing the particular conversations, the problem would be 
little different from a search for a small object among a large number 
of other objects in a large area where expectancy and special necessity 
are high as in Harris or Rabinowitz, where the search was for checks or 
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stamps hidden in a building. But the distinction in searching for words 
is the extent of permitted invasion. The fourth amendment, as previ
ously stated, has safeguarded man’s self-identity and bodily self in other 
types of search. In electronic surveillance, however, a failure to recog
nize that words, representing thoughts, reveal man’s innermost self which 
the Bill of Rights should, assure the greatest protection, led to anomo- 
lous results. Is it not unrealistic to call one-half inch penetration into 
a home unreasonable11,1 while placing a detectaphone against a party 
wall1'4 or cutting the telephone wires outside the home1'“ does not vio
late the fourth amendment?

Although the Supreme Court was formerly trapped by the conven
tional property law trespassory concept of search,1'0 it has recently stated 
that the fourth amendment protects words as such. Abandoning the 
property law concept, Berger v. New York1“ held a state statute permit
ting eavesdropping under court order invalid on its face without reference 
to the physical nature of the trespass.1'0 This case will at last permit 
constitutional control of eavesdropping commensurate with the degree to 
which words are incorporated into man’s self and the high psychological 
value of voluntary choice of when and to whom to disclose his thoughts.

As previously stated, thought is the innermost part of the self, and 
words the external manifestations of that thought. As in open-view 
searches, the extent of invasion by a search is determined by balancing 
incorporation and exposure. Thus, while to record what has been vol
untarily disclosed to the person recording is not an unreasonable inva- * * * * * * 

173 Silverman v. United States, 365 U.S. 505 (1961). The Supreme Court in fact stated 
that its decision did not "turn upon the technicality of a trespass upon a party wall as a matter 
of local law. It is based on the reality of an actual intrusion into a constitutionally protected 
area.” Id. at 512. "[T]he Fourth Amendment may protect against the overhearing of verbal 
statements as well as against the more traditional seizure of 'papers and effects.’ ” Wong Sun 
v. United States, 371 U.S. 471, 485 (1963).

IM Goldman v. United States, 316 U.S. 129 (1942).
175 Olmstead v. United States, 277 U.S. 438 (1928). The installation of a telephone in 

the home with wires extending outside evidenced, the majority believed, an intention of the 
owner to project his voice to those outside, and the reception of the electric impulses from 
telephone wires was not an invasion of the right to privacy.

176 In conventional searches the rights violated "are (according to the doctrine) of a prop
erty nature—the house has been trespassed—whereas in wire tapping [and other electronic 
surveillance] the rights violated are those of a party to the call, a right conferred by statute 
regardless of property interest. A person calling from a public phone booth ... is as much 
a party ... as one calling from his private phone.” LANDYNSKI, op cit. supra note 171, at 220 
n.92.

777 87 Sup. Ct. 1873 (1967).
778 The Court found that the statute did not require a precise description of the conver

sations to be seized, that the possible duration of the order (60 days; renewable) was too long, 
and that there were no requirements for notice, prompt execution, or termination once seizure 
was complete.
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sion,1,9 to eavesdrop on a conversation between two brothers, neither of 
whom wishes to be overheard,179 180 should be. Such a search, even where 
necessity and expectancy are great, invades the very core of the self. 
Thought need seldom be disclosed, even under the most compelling con
ditions. But the very extensive invasion of electronic surveillance makes 
it difficult, though not impossible, to establish permissible limits to this 
searching mechanism.181

179 Lopez v. United States, 373 U.S. 427 (1963).
18° Lanza v. New York, 370 U.S. 139 (1962).
181 The present kind of judicial "control" is much criticized. See HEARINGS BEFORE 

the Subcommittee on Constitutional Rights of the Senate Committee on the 
Judiciary, Wiretapping, Eavesdropping, and the Bill of Rights, 85th Cong., 2d Sess., 
pt. 2, at 206 (1958); Dash, The Eavesdroppers 68 (1959); Landynski, op. cit. supra note 
171, at 231; Comment, Searches and Seizures—The Criterion of Reasonableness, 42 MlCH. 
L. REV. 147 (1943). But see Silver, The Wiretapping-Eavesdropping Problem: A Prosecu
tor’s View, 44 Minn. L. Rev. 835, 839-41 (I960). There have been attempts at legislative 
solution of these problems. See S. 928, 90th Cong., 1st Sess. (1967); III. Rev. Stat. ch. 38, 
§§ 14-1 to -7 (1963), as amended, III. Ann. Stat. ch. 38, §§ 14-3 to -5 (Smith-Hurd Supp. 
1966); Pa. STAT. Ann. tit. 15, § 2443 (1958). Many commentators have suggested potential 
legislative solutions. Westin, Science, Privacy, and Freedom: Issues and Proposals for the 
1970’s, 66 Colum. L. Rev. 1205, 1252 (1966); Westin, The Wire-tapping Problem: An 
Analysis and a Legislative Proposal, 52 Colum. L. REV. 165 (1952); Comment, Wiretapping 
and the Congress, 52 MICH. L. Rev. 430 (1954).

Analyzing expectancy and necessity as above, an ideal case for per
mitting eavesdropping may be created. A victim of extortion may will
ingly allow and even desire interception of incoming calls by the authori
ties. This is not a violation of the right to privacy of anyone except the 
suspect. The police will listen only to the beginning of all incoming 
calls to determine if it is the extortionist. While a few innocent persons 
will be overheard it will be for a very short period of time. Only when 
it is the extortionist will the officers listen to the full conversation. Un
der these circumstances, the expectancy will be very high that the extor
tionist is calling in order to blackmail, and, therefore, such a search will 
more probably be found to be reasonable. In other cases, the extreme 
degree of invasion of the right to privacy of an undeterminable number 
of persons will make most such surveillances unreasonable. Only where 
there is a threat to a large number of individuals, as in cases where the 
issue of national security greatly increases general necessity, should eaves
dropping be permitted.

The reasonableness of eavesdropping and electronic surveillance is 
determined through balancing the interests of society against those of 
the innocent parties whose innermost beings will be revealed. The 
search for words should be limited to those crimes in which there is an 
exceptionally high expectancy of discovering the words sought. Under 
other circumstances, the invasion of both the suspect’s and innocent 
parties’ rights to privacy should preclude the search.
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Conclusion

The criminal law has traditionally been the means of recognizing and 
securing certain interests of the citizen. Modern psychology has identi
fied those interests as demands for protection of the privacy and secu
rity of certain aspects of self-identity and self-image without which the 
healthy development of personality may be thwarted. Although stolen 
property can be returned in some instances, the main goal of criminal 
law enforcement is the protection of potential victims by preventing fu
ture crimes. To this end a body of police has been created who must 
have certain investigative powers, among which is the power to search.

But a police search is itself an invasion of the privacy of the citizen 
under investigation, who is often innocent,182 and an uncontrolled search 
power jeopardizes those interests which a police force is created to pro
tect. To limit official invasions, a control such as the fourth amend
ment’s prohibition of unreasonable searches is necessary.

182 See United States v. Costner, 153 F-2d 23 (6th Cir. 1946) (innocent passenger in 
searched car); cf. Miranda v. Arizona, 384 U.S. 436, 482 (1966), affirming People v. Stew
art, 62 Cal. 2d 571, 400 P.2d 97, 43 Cal. Rptr. 201 (1965) (four innocent persons arrested with 
defendant).

183 United States v. Rabinowitz, 339 U.S. 56, 60 (1950); Carroll v. United States, 267 
U.S. 132, 147 (1925).

The demand that these interests be protected from invasion from 
two opposing directions produces a conflict, in recognition of which the 
fourth amendment prohibits only unreasonable searches.183 The reason
ableness of an authorized search, once begun, depends largely on the 
methods employed and the extent to which the search is carried. It is 
hoped that the five factors developed in this Note might provide a means 
of analyzing the conflict of interests presented by particular search situa
tions. Each factor recognizes and isolates one aspect of this conflict. 
The two types of necessity represent the need to secure public order, both 
generally and in specific situations. Expectancy represents the principle 
that the suspect’s privacy should be invaded only where there is a reason
able expectation that the search will be successful. In order to produce 
a rational balance, the essential psychological nature of the right pro
tected by the fourth amendment must always be kept in mind, and the 
extent to which it is invaded in the particular case must be carefully ana
lyzed.



THE SIERRA CLUB, POLITICAL ACTIVITY, AND
TAX EXEMPT CHARITABLE STATUS

The Sierra Club is a national conservation organization dedicated to 
the preservation, exploration, and enjoyment of the natural resources of 
the United States.1 2 It has been exempt from federal income tax and has 
been qualified to receive tax deductible, charitable contributions under 
Section 501(c)(3) of the Internal Revenue Code of 1954/ On Decem
ber 16, 1966, after a six-month investigation, highlighted by vociferous 
editorial comment in the national press,3 4 5 the Internal Revenue Service, 

1 The purposes of the Sierra Club are set forth in its Articles of Incorporation: 
To explore, enjoy, and preserve the Sierra Nevada and other scenic resources of the 
United States and its forest, waters, wildlife, and wilderness; to undertake and to 
publish scientific, literary, and educational studies concerning them; to educate the 
people with regard to the national and state forests, parks, monuments, and other 
natural resources of especial scenic beauty and to enlist public interest and coopera
tion in protecting them.

Letter Ruling, 6 P-H 1967 Fed. Tax Serv. 5 54664.
2Int. Rev. Code of 1954, § 501(c)(3).
3 E.g., N.Y. Times, June 17, 1966, p. 44, col. 1 (accusing the IRS of harassment and in

timidation); Washington Post, Aug. 14, 1966, § A, p. 1, col. 2 (suggesting IRS acted to stifle 
opposition to an Administration bill); New Republic, Dec. 3, 1966, p. 7 (indicating proce
dures deprived the Club of due process); see Reinhardt, The Case of the Hard-Nosed Conser
vationists, 4 The American West 52 (1967).

4 Letter Ruling, 6 P-H 1967 Fed. Tax Serv. J 54664.
5 The New York Times criticized the Service for the procedure used, asserting that it 

should have undertaken the investigation quietly, rather than warning contributors in June 
that advance assurance of deductibility could no longer be guaranteed. The Times believed 
that the Sierra Club was unnecessarily damaged in its fund raising by the early announcement 
and the long delay between warning and final determination. N.Y. Times, Dec. 20, 1966, 
p. 42, col. 2. See also Newsweek, Jan. 9, 1967, p. 24. This procedure was also criticized in 
a Letter From Congressman Philip Burton to Sheldon S. Cohen, Commissioner of Internal 
Revenue, Aug. 1, 1966. David Brower, Executive Director of the Sierra Club, estimated that 
the June warning cost the Club $125,000 in contributions. Newsweek, Jan. 9, 1967, p. 24. 
This estimate seems somewhat exaggerated since the total contributions for 1965 were only 
$134,069 and for 1964 were $88,655. 6 P-H 1967 Fed. Tax Serv. 5 54664, at 54530.

The procedure followed by the Service in this case, however, should be viewed in relation 
to its twofold purpose: sound tax administration and protection of innocent contributors. 
Interview With Thomas Terry, Assistant to the Commissioner of Internal Revenue, and Ar
thur B. White, Special Assistant to the Chief Counsel of the Internal Revenue Service, in 
Washington, D.C., April 25, 1967. Since a change in the nature of a charitable organization 
may occur at any time prior to initial examination, the Service has the right of revocation retro
active to when "the organization operated in a manner materially different from that origi
nally represented.” Rev. Proc. 62-30, 1962-2 Cum. Bull. 512, 516; see Lesavoy Foundation 
v. Commissioner, 238 F.2d 589, 592 (3d Cir. 1956). Consequently the Service may disallow 
deductions taken by contributors who unwittingly donated to groups no longer qualifying as 
recipients of charitable deductions. As a practical matter, however, the Service generally al
lows deductions to donors who are unaware of IRS action, at least until notice of the revoca
tion is published in the Cumulative Bulletin or the organization is deleted from the cumula
tive list of exempt organizations published by the IRS. 3 P-H 1967 Fed. Tax Serv. 5 12032, 
at 12060.

As to the Sierra Club, the Service faced circumstances which it felt justified not granting 
the donors lenient treatment. Particularly, the Service believed that the Club’s "mass appeal 
for tax deductible contributions coincident with its undertaking of a determined, continuing
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by open letter,4 proposed revocation of the Sierra Club’s preferred status5 
because of its recent political activity.6 7

effort to defeat a pending legislative proposal” was not an appropriate situation in which to 
guarantee the deduction during examination. Letter From Sheldon S. Cohen, Commissioner 
of Internal Revenue, to Congressman Tom Steed, Aug. 12, 1966. The Club was obtaining, in
response to a newspaper campaign, contributions given for an active program of influencing 
legislation.

6 The Club, being violently opposed to Federal construction of two power dams on the 
Colorado River which would cause partial flooding of the Grand Canyon, mounted and main
tained a concerted drive to defeat the proposed legislation. On June 9, 1966 the Club placed 
full-page advertisements in the Washington Post and New York Times headlined "Now Only 
You Can Save Grand Canyon From Being Flooded . . . For Profit.” The advertisement urged 
defeat of the bill, solicited funds on behalf of the Club’s campaign, and asked the public to 
request their Congressmen to vote against the bill. On the following day the District Director 
notified the Club: "In view of evidence of your activities directed toward influencing legisla
tion in possible violation of the prohibition in section 170(c) . . . against attempts to influ
ence legislation, you are advised that the Revenue Service is no longer prepared to extend 
advance assurance of deductibility of contributions to your organization . . . .” Letter From 
District Director Joseph Cullen to Sierra Club, June 10, 1966; see Reinhardt, supra note 3. 
The District Director thereby put the Club on notice that the Service was to begin investigation 
of the Club’s 501(c) (3) status. The effect of the letter, however, was to make the deducti
bility of post-June 10 contributions subject to a later final determination of 501 (c) (3) status. 
On June 21, 1966, the Service requested data and records in order to begin its examination. 
On December 16, 1966 a letter ruling was sent to the Sierra Club proposing revocation of the 
Club’s present tax-exempt status. 6 P-H 1967 Fed. Tax Serv. 5 54664. The letter ruling 
extended the right to protest the proposed revocation. The Club is now preparing a statement 
of facts, law, and argument in support of continued qualification. Until such statement is 
considered, no final determination will be made.

7 Int. Rev. Code OF 1954, § 501(c)(3). The terms "501(c)(3) organization” and "chari
table organization” will be used interchangeably.

Section 501(c)(3) also excludes groups whose profits may inure to private individuals and 
groups which participate in political campaigns on behalf of candidates. Although the latter 
provision may be viewed as part of a general political activity limitation, "political activity” 
will herein be confined to attempts to influence legislation.

An analysis of the Sierra Club dispute in the context of current Code 
provisions indicates that the Service may indeed have been correct in its 
application of the law that limits the political activity of 501(c)(3) 
groups. At the same time, such an examination brings to light serious 
questions about the policy served by this provision. This Note will ex
plore the political activity limitation of section 501(c)(3), suggesting 
statutory modification to effectuate more adequately the relevant policy 
considerations.

501(c) (3) and the Sierra Club

Section 501(c)(3) exempts from income tax those groups "organized 
and operated exclusively for religious, charitable, scientific, testing for 
public safety, literary, or educational purposes ... no substantial part of 
the activities of which is carrying on propaganda, or otherwise attempt
ing, to influence legislation.”' The importance of qualifying under this 
section is not to acquire tax-exempt status; that can be obtained under 
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other subsections of section 501(c).8 Rather, its significance is that 501 
(c)(3) organizations qualify as recipients of charitable contributions, de
ductible by the donor under section 170(c) (2).9 Since it is an important 
fund raising device, 501(c)(3) groups closely guard this special status.10

8 Seventeen different kinds of exempt organizations are listed under § 501(c). See, e.g., 
Int. Rev. Code OF 1954, §§ 501(c) (1) (congressionally organized corporations), 501(c)(4) 
(civic leagues), 501(c)(6) (business leagues), 501(c)(8) (fraternal societies), 501(c)(13) (cem
etery companies).

9The language of the two sections is similar except that § 170(c)(2) does not have § 501 
(c) (3)’s explicit restriction against intervention in political campaigns. A literal reading of 
the two sections might suggest that an organization could lose its exemption for intervening 
in campaigns under § 501(c)(3) while a deduction to that organization would still be allowed 
under § 170(c) (2). The Service, however, gives both sections a similar interpretation. Com
pare Treas. Reg. § 1.170-l(f)(2)(ii) (1958), with Treas. Reg. § 1.501-l(c)(3)(iii) (1959). 
This difference may only have been a legislative oversight. Note, The Charitable Deduction: 
How Much Legislative Activity is Legal?, 1956 WiS. L. Rev. 165, 171.

Section 2055(a)(2) and § 2522(a)(2) respectively are the estate and gift tax sections cor
responding to § 170(c)(2). They allow deductions for contributions to organizations quali
fying under § 501(c)(3). The application of the political activity limitation is identical.

10 It is possible for a group which qualifies under § 501(c)(3) to remain politically active 
by dividing its organization. Under this procedure a separate fund could be set up for lobby
ing purposes. Contributions to this fund could still qualify for tax exemption under other 
paragraphs of § 501(c), but would not be deductible by the donor. Separate books and rec
ords would have to be kept for each fund. Since they would continue to qualify under § 501 
(c) (3), donations to the parent group would be deductible. Rev. Rul. 54-243, 1954-1 Cum. 
Bull. 92. The use of a separate fund for political activities might make it difficult for the 
group to raise money, since it would be unable to offer the deduction for contributions to the 
special fund.

The Sierra Club had set up an organization for lobbying purposes, Trustees for Conserva
tion, that enjoyed exempt status under § 501 (c) (4). This group, most likely, had insufficient 
funds for a widespread campaign, and it may have been believed that the prestige of the Sierra 
Club would lend more weight to the drive. As the strongest of the conservation groups, the 
Sierra Club could benefit the entire conservation movement by forcing a confrontation with 
the Service and possibly bringing about a change in the Code.

11 Treas. Reg. § 1.501 (c)(3)-l(a) (1959). (Emphasis added.)
i2Treas. Reg. § 1.501(c) (3)-1 (b) (1959); see text at note 7 supra.
13Treas. Reg. § 1.501(c)(3)-l(b) (iii) (1959).
i4 See note 1 supra. Since organizational documents can easily be written in the language 

prescribed by the statute, the organizational test is meaningful only when enforced by the op
erational test. Even before the current regulations, courts would look behind a charter to ex
amine actual activities. See, e.g., Estate of Blaine, 22 T.C. 1195 (1954).

The regulations set out a two-level test for 501(c)(3) status which 
requires that a group be both "organized and, operated exclusively for 
one or more of the purposes specified in such section.”11 The organiza
tional element requires that the group’s charter or articles of organiza
tion specify that the purposes of the organization are within those set 
forth in the statute.12 "Exclusively,” in this context, is not strictly con
strued; if the articles do not empower the group to engage substantially 
in activities which do not further any of the exempt purposes, the test is 
satisfied.13 Since its stated functions fell within the exempt purposes of 
section 501 (c) (3), the organizational test did not pose any difficulty for 
the Sierra Club.14 The Club’s status was apparently questioned because 
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it in fact did not operate exclusively within its permitted organizational 
purposes, thus failing the statute’s operational test.

The operational test requires that the organization engage "primar
ily” in activities which accomplish the exempt purposes listed in the stat
ute;10 if more than an insubstantial part of its activities are not in further
ance of those purposes, the group can not qualify. Two kinds of activity, 
if constituting more than an insubstantial part of an organization’s over
all activities, can prevent a group from complying with the operational 
test: Activity, such as a business operation, which does not promote the 
enumerated 501(c)(3) purposes15 16 and participation in political activities, 
expressly circumscribed by the statute. It was direct engagement in the 
latter type of activity which endangered the Sierra Club’s coveted status.

15Treas. Reg. § 1.501(c)(3)-l(c)(l) (1959). This regulation has adopted prior case law 
on this point. See, e.g., Seasongood v. Commissioner, 227 F.2d 907, 910 (6th Cir. 1955); 
Liberty Nat’l Bank & Trust Co. v. United States, 122 F. Supp. 759, 766 (W.D. Ky. 1954); 
Huntington Nat’l Bank, 13 T.C. 760, 768 (1949). Thus, as in the organizational test, the 
statutory language "exclusively” is broadly construed. "[TJhe term ’exclusively’ is given a 
connotation differing from the ordinary meaning of that term . . . and activities which are 
minor, and not substantial, do not disqualify charitable . . . [groups] from the benefits of the 
exemption . . . .” Seasongood v. Commissioner, supra at 910.

16 For a discussion of Service policy toward the conduct of business activities by exempt 
organizations see Sugarman & Pomeroy, Business Income of Exempt Organizations, 46 Va. L. 
REV. 424 (1960).

iTTreas. Reg. § 1.501(c)(3)-l(c)(3)(ii) (1959).
18 Letter Ruling, 6 P-H 1967 Fed. Tax Serv. J 54664.
19 The Letter Ruling lists specific activities of the Club: participation in the 1964 Bond 

Referendum in California, the support of legislation to protect the Redwood Forests, and con
troversial activities with regard to proposed Grand Canyon legislation. The Letter Ruling 
continues by listing less extensive legislative programs and the employment of a professional 
legislative representative as additional violations. Id. at 54531-37.

20at 54531.
21 See note 19 supra.

By coining the term "action” organization, the regulations link the 
political activity limitation of the statute to the operational test. An ac
tion organization devotes "a substantial part” of its activities toward 
"attempting to influence legislation by propaganda or otherwise.”1' 
In questioning the status of the Sierra Club, the Service relied on this 
element of the operational test.18 Finding that the Club had advocated 
the adoption or rejection of certain legislation, lobbied in Congress 
and state legislatures, and urged the public, on both a national and local 
level, to contact members of legislative bodies for the purpose of influ
encing legislation,19 the Service concluded that the Club’s "legislative 
activities have gone well beyond any permissible limits of such endeavors 
for federal income tax purposes.”20

The list of activities compiled by the Service21presents an impressive 
case against the Sierra Club. The issue remains, however, whether the 
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sum of these activities should be considered as more than an insubstantial 
part of the Club’s work. A precise measurement for determining sub
stantiality is not offered by the Regulations, nor have the cases in point 
supplied an answer.

A strict quantitative measure was adopted by the Sixth Circuit in 
Seasongood v. Commissioner The devotion of five per cent of a local 
good-government league’s time and effort to political activities was not 
substantial within the meaning of the statute.22 23 24 25 In League of Women 
Voters v. United States,1' the time and effort test was extended to permit 
the Service to consider, in measuring substantiality, not only the direct 
contact made in advocating legislative programs, but also any activities 
"in preparation for the influencing of legislation.”2'’ Informal action by 
a group’s members may, therefore, be scrutinized as closely as the orga
nization’s formal activities.26 27

22 227 F.2d 907 (6th Cir. 1955).
23 Id. at 912. This case was decided under §§ 23(o)(2) and 101(6) of the 1939 Code 

which are substantially similar to §§ 170(c) (2) and 501 (c) (3) of the present Code and have 
been similarly interpreted. Although the strict holding of the Seasongood court was based on 
a percentage test, there is dictum that not all legislation influencing is prohibited. Rather the 
method used and purpose of the activity should be considered. Id. at 911-12. Other courts 
considering substantiality have looked to the ethics of and motives behind the activity as sug
gested by the dictum in Seasongood. See, e.g., Roberts Dairy Co. v. Commissioner, 195 F.2d 
948, 950 (8th Cir.), cert, denied, 344 U.S. 865 (1952) (deduction to association serving wel
fare of members denied); Liberty' Nat’l Bank & Trust Co. v. United States, 122 F. Supp. 759, 
766 (W.D. Ky. 1954) (deduction allowed since league’s efforts in behalf of better govern
ment); Huntington Nat’l Bank, 13 T.C. 760, 769 (1949) (deduction allowed where club did 
not disseminate controversial propaganda). These considerations have clouded the issue of 
substantiality. Note, Income Tax Disadvantages of Political Activities, 57 COLUM. L. REV. 
273, 277 (1957).

24 148 Ct. Cl. 561, 180 F. Supp. 379, cert, denied, 364 U.S. 822 (I960).
25 Id. at 567-68, 180 F. Supp. at 383. Although the court recognized that only a small por

tion of the League of Women Voters’ time was spent in actual direct contact with legislators 
and accepted the contention that the League was educational, the majority believed that the 
time spent in discussion of various political ideas from which a program was forged and given 
to legislators must be considered violative of the statute. Chief Judge Jones, dissenting, con
tended that the purpose of the Code was not to restrict political activities that benefit the gen
eral public but only those that serve a limited or selfish group. Praising the activities of the 
League, he asserted that education of women voters was a public service and that the statute 
was not intended to restrict this type of legislative activity. Id. at 568-74, 180 F. Supp. at 383- 
86. In a subsequent case, however, the Third Circuit followed the majority in League of 
Women Voters and held that a local chapter of the League was similarly ineligible for 501 
(c)(3) benefits because of substantial political activity of the same nature. Kuper v. Commis
sioner, 332 F.2d 562 (3d Cir.), cert, denied, 379 U.S. 920 (1964).

26 If this approach means that courts may inquire into the decision-making process within 
an organization, then few 501 (c) (3) groups which participate in the political arena could ever 
be secure in their 501(c)(3) status.

27 Money spent for political activities could be a criterion, but it is similarly inadequate. 
For example, the time and effort spent by a large organization in the political sphere might be 

A time and effort test judged on a percentage basis is one way to in
terpret section 501(c)(3), but it is by no means the only relevant con
sideration.2' Furthermore, the percentage test, being relative, is inher
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ently inequitable no matter what the criteria. The activities of a large 
group may easily fall within the permissible limitation, since they are but 
a small part of its total effort; the same quantum of activity by a smaller 
group, however, may surpass a given percentage cutoff merely because it 
does not engage in other sufficiently supplementary activities.'6 Al
though the percentage test is hardly equitable, especially where indirect 
activities are taken into account, some quantitative measure must be pro
vided to give organizations some guidelines by which to judge their range 
of activities.29 In the absence of such guidelines,30 courts continue to 
inquire into time and effort expended,31 the existence of prohibited pro
grams,32 and, at times, the existence of self-seeking motives33 as factors 
to consider in determining substantiality.31 Currently, the only safe 
course for an organization is to remain completely outside the legislative 
field at least with regard to the types of activities outlined in section 501 
(c) (3)’s regulations.3'1 This the Sierra Club did not do. Based on the 28 29 30 31 32 33 34 35 

insubstantial, but the sums expended could be considerable and might effect substantial re
sults.

28 For example, the activities of the Catholic Church regarding birth control legislation are 
insubstantial in relation to its total operation. Smaller scale operations in this area by birth 
control leagues may amount to a substantial part of their activity and disqualify them from 
501(c)(3) status. Clark, The Limitation on Political Activities: A Discordant Note in the Law 
of Charities, 46 Va. L. Rev. 439, 459 (I960).

29 Having no basis upon which to draw a certain limitation on the quantity of political 
activities, attorneys have been cautious in advising clients. As a result they have incurred 
criticism for limiting the scope of an organization’s activities and constricting the furtherance 
of charitable goals. Andrews, Foundations and the Law—A Forward, 13 U.C.L.A.L. Rev. 
933 (1966).

30 Lack of quantitative standards has been criticized in Sharp, Reflection on the Disallow
ance of Income Tax Deduction for Lobbying Expenditures, 39 B.U.L. REV. 365 (1959).

31 See, e.g., Kuper v. Commissioner, 332 F.2d 562 (3d Cir.), cert, denied, 379 U.S. 920 
(1964); League of Women Voters v. United States, 148 Ct. Cl. 561, 180 F. Supp. 379, cert, 
denied, 364 U.S. 822 (I960).

32 See, e.g., Kuper v. Commissioner, supra note 31; Huntington Nat’l Bank, 13 T.C. 760 
(1949).

33 See, e.g., Seasongood v. Commissioner, 227 F.2d 907, 911 (6th Cir. 1955); Roberts 
Dairy Co. v. Commissioner, 195 F.2d 948, 950 (Sth Cir.), cert, denied, 344 U.S. 865 (1952). 
In professional association cases the effects of the organization’s activities upon the community 
have been considered. A public interest test has been used to determine if these activities 
benefit society in general or only the selfish interests of the members of the association. Ac
tivities falling within the latter category are then weighed in the determination of substan
tiality, while those of a public nature are not similarly considered. See, e.g., Dulles v. John
son, 273 F.2d 362, 367 (2d Cir. 1959); Hammerstein v. Kelley, 235 F. Supp. 60, 63 (E.D. 
Mo. 1964), aff’d, 349 F.2d 928 (8th Cir. 1965). This test has been suggested for use in cases 
dealing with public service groups. Krohn v. United States, 246 F. Supp. 341, 347 (D. Colo. 
1965). It has been approved by at least one commentator. See 1961 DUKE B.J. 155. But see 
Note, Income Tax Disadvantages of Political Activities, 57 COLUM. L. Rev. 273, 279-81 
(1957).

34 See cases cited in note 23 supra.
35 The types of activity, if substantial, which the regulations would bar include contacting 

or urging the public to contact members of legislative bodies for the purpose of supporting or 
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present ad hoc scale, and the significant number of prohibited activities 
pointed to, the Service was probably correct in determining that the 
Club’s legislative activities were substantial and that the Club should 
lose its 501(c)(3) status.

The Political Activity Limitation and The Public 
Subvention Theory

In proposing revocation of the Sierra Club’s coveted tax status, the 
Internal Revenue Service subjected itself to sharp,36 sometimes miscon
ceived,3' criticism from the national press. Along with criticisms of the 
policies and procedures employed, came protests against the applicable 
Code sections and pleas for review and revision by Congress.38

opposing legislation, and advocating the adoption or rejection of legislation. Treas. Reg. § 
1.501(c)(3)-l(c)(3)(ii) (1959).

36 See notes 3-5 supra and accompanying text.
37 Much criticism has been directed at the threatened loss of Sierra’s tax-exempt status, 

without an understanding that the charitable deduction offered contributors is the real issue in 
the case. See, e.g., Kilpatrick, Sierra Club’s Ironic Tax Exemption Case, Washington Star, 
Feb. 19, 1967, § C, p. 4, col. 1 (city ed.). The Club will be able to retain its exempt status 
under § 501(c) (4). See note 54 infra.

38 The case for Congressional review and revision of the basic law is clear cut. . . . 
The fundamental question for Congress to determine is whether the "substantial” 
criterion ought to be scrapped in favor of a rule automatically conferring a tax
deductible status on contributions to all nonprofit organizations that do not advance 
the economic interest of their members or contributors.

N.Y. Times, Dec. 28, 1966, p. 36, col. 2.
39£.g., Cammarano v. United States, 358 U.S. 498, 512 (1959).
40 42 F.2d 184 (2d Cir. 1930).
41 Id. at 185. Slee did not prohibit lobbying activity "ancillary to the end in chief, which 

remains the exclusive purpose of the association.” Ibid. The court recognized that exempt 
groups should not be prevented from attempting to avoid the restraints of law in order to bet
ter conduct their charitable functions. When legislative activity becomes general, however, 
in that it attempts to secure the acceptance of beliefs which the group thinks beneficial to the 
community, it is then that Slee would hold it proscribed. The test of political activity thus 
enunciated was whether the lobbying was general in nature or merely "incidental” to the chari
table ends of the organization. Ibid.

42 Revenue Act of 1934, ch. 277, § 23 (o), 48 Stat. 690.
43 The amendment’s prohibition against "substantial” political activity has been consid

The political-activity limitation of section 501(c)(3) has been ration
alized39 40 as a statutory enactment of the "public subvention” theory set 
forth in Slee v. Commissioner^ Judge Learned Hand, holding that the 
American Birth Control League did not qualify for tax-exempt status 
because of political activity, stated: "[Pjolitical agitation as such is out
side the statute, however innocent the aim .... Controversies of that 
sort must be conducted without public subvention; the Treasury stands 
aside from them.”41 42 The current political activity limitation was added 
to the statute four years after Slee.i2 Although courts have interpreted 
the provision as a liberalization of prior case law,43 and although there is 
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some legislative history attesting that the enactment was meant to control 
selfishly motivated donors,44 the judicial assumption that politics and 
charity make strange bedfellows seems to have been retained.4'

ered to permit more than the "incidental” activity sanctioned in Slee. See Seasongood v. Com
missioner, 227 F.2d 907, 910 (6th Cir. 1955) and cases cited therein.

44 "There is no reason in the world why a contribution . . . should be deductible as if it
were a charitable contribution if it is a selfish one made to advance the interest of the giver of 
the money. That is what the committee was trying to reach . . . .” 78 CONG. REC. 5861
(1934) (remarks of Senator Reed).

45 See, e.g., Cammarano v. United States, 358 U.S. 498, 512 (1959); Marshall v. Commis
sioner, 147 F.2d 75 (2d Cir.), cert, denied, 325 U.S. 872 (1945); League of Women Voters v. 
United States, 148 Ct. Cl. 561, 568, 180 F. Supp. 379, 383, cert, denied, 364 U.S. 822 (I960). 
But see id. at 384-85 (Jones, C.J., dissenting).

46 358 U.S. 498 (1959).
47 This case arose under § 23(a)(1)(A) of the Internal Revenue Code of 1939 and in

volved interpretation of the regulations promulgated under the section. The "ordinary and 
necessary” provisions were reenacted in the 1954 Code. Int. Rev. Code OF 1954, § 162.

48 358 U.S. at 512.
49Int. Rev. Code of 1954, § 162(e).
so Int. Rev. Code of 1954, § 162(e)(2)(B).
51 See note 8 supra.
52 For example, the National Rifle Association is exempt from income tax as a civic league 

under § 501(c)(4) even though it engages in numerous lobbying activities. G.C.M. 24100, 
1944-1 CUM. bull. 192. The breadth of the NRA’s activities in the legislative arena are ex-

This public subvention theory has been applied in other sections of 
the Code as well. For example, in Cammarano v. United States,^' the 
Supreme Court sought to reaffirm the Slee doctrine by upholding the 
denial of an ordinary and necessary business expense for sums expended 
in a publicity campaign to defeat initiative matters on state ballots.41 47 
The Court pointed to the political activity limitation on tax-exempt char
itable status as an acceptance by Congress of Judge Hand’s conclusion in 
Slee. The Court was convinced that the policy against public subvention 
of attempts to influence legislation was "sharply defined.”48

Since Cammarano, Section 162 of the Internal Revenue Code of 1954 
has been amended to provide a deduction for business expenses incurred 
in dealings with legislative bodies,49 but the amendment contains a limi
tation which excludes deductions for sums expended to influence the 
public.50 This limitation keeps the holding of Cammarano intact, but 
the full amendment to section 162 still has the effect of diluting the 
force of the public subvention theory.

The provisions of section 501(c), other than subsection (3), further 
tend to undermine the theory by providing tax-exempt status for various 
organizations without imposing a limitation on their political activities.51 
This alone attests that Congress did not intend to restrict public subven
tion of political lobbying to the extent of limiting or denying tax-exempt 
status to organizations participating in political activities.52 The primary 
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distinction between subsection (c)(3) and the other subsections of section 
501(c) is that groups meeting the requirements of the former are given, 
in addition to tax-exempt status, the advantage of offering to their donors 
an income tax deduction for contributions.03 This deduction is lost when 
the 501(c) (3) group engages substantially in political activities.’4

If the public subvention theory, therefore, as applied in the current 
Code, is a valid policy consideration, it takes effect only on the level of 
the "charitable contribution”—that is, when a charitable deduction 
for income tax purposes may be offered as a fund-raising device. The 
reason for this appears to be that Congress is not .willing to provide a 
tax-advantageous tool with which an organization which has already 
qualified or could otherwise qualify for tax-exempt status can raise funds 
if those funds are going to be expended for lobbying or other political 
activities.

The question remains: Why should congressional assistance to the 
fund-raising activities of charitable groups be conditioned on the absence 
of political activity by the organization? Congress may indeed have 
been convinced that charitable purposes and political activities are in
compatible, thereby making the political activity limitation a necessary 
requirement for exempt groups.”'’ It may also have been intended as a 
means of policing contributors to insure that they do not fulfill selfish 
aims through the lobbying of the groups to which they contribute.5*’

INCOMPATABILITY OF CHARITY AND POLITICS

The regulations take the approach that charitable purposes and sub
stantial political activity are incompatible;5' in enforcing the 501(c)(3) 
emplified by its current opposition to gun control legislation. See BAKAL, The RIGHT To 
Bear Arms (1966).

53 See notes 9-10 supra and accompanying text.
54 The Sierra Club, while qualifying under § 501(c) (3), enjoyed a tax-exempt status and 

was able to offer "charitable” deductions to its donors. If its § 501(c) (3) status is revoked, 
the Club can easily qualify as a public welfare organization, thereby regaining its tax-exempt 
status under § 501 (c) (4), but it will no longer be able to offer the deduction to its donors.

Section 501(c)(4) exempts from tax "civic leagues or organizations not organized for profit 
but operated exclusively for the promotion of social welfare . . . .” Any group which would 
qualify under § 501(c)(3), but for the amount of its political activity, should have no diffi
culty satisfying the requirements of § 501(c)(4). The social welfare classification of that sub
section is broad enough to encompass the exempt purposes of § 501(c) (3) and more. The 
regulations tacitly acknowledge this in stating that a group may qualify under § 501(c) (4) 
even though it is an "action” organization under § 501 (c) (3) regulations. Treas Reg. § 1.501 
(c)(4)-1 (a) (2)(ii) (1959). In its proposed ruling the Service indicated that the Sierra Club 
may qualify as a public welfare organization under § 501(c)(4). Letter Ruling, 6 P-H 1967 
Fed. Tax Serv. § 54664 at 54537.

55 See 78 CONG. REC. 5861 (1934) (remarks of Senator Harrison).
56 See note 44 supra.
57 See Treas. Reg. § 1.501(c)(3)-l(c)(3)(ii) (1959), quoted in part in text accompanying 

note 17 supra.
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limitation, the Service attempts to effectuate that rationale.58 Some 
courts reviewing Service determinations have implicitly recognized this 
conclusion and have given it support by refusing to question motives 
behind the political activity involved.59 At both the administrative and 
judicial level, the IRS attempts merely to apply the statutory provision 
without questioning the incompatability rationale itself.

58 See Letter Ruling, 6 P-H 1967 Fed. Tax Serv. 5 54664 at 54528.
59 See Kuper v. Commissioner, 332 F.2d 562, 563 (3d Cir.), cert, denied, 379 U.S. 920 

(1964); League of Women Voters v. United States, 148 Ct. Cl. 561, 568, 180 F. Supp. 379, 
383, cert, denied, 364 U.S. 822 (I960). But see note 33 supra and accompanying text.

60 The Sierra Club is one example. It received its exemption by qualifying as an educa
tional and scientific organization. Under the regulations’ definition of those categories, the 
Club’s activity, influencing legislation relating to conservation, is not within either of those 
exempt purposes. See Treas. Reg. §§ 1.501 (c) (3)-l (d) (3), (4) (1959).

61 For example, the National Education Association qualifies under the educational cate
gory of § 501 (c) (3). IRS Pub. No. 78 Cumulative List of Organizations Described 
in Section 170(c) of the Internal Revenue Code of 1954 (rev. Dec. 1964). If it 
were to embark on an extensive campaign in favor of higher education assistance acts in every 
state such activity would certainly be in furtherance of its exempt purpose, education.

62 There has always been a belief that interest groups, no matter what their source, have 
a corrupting influence on the democratic process because of the distortion of information which 
advocacy of their position engenders. See Truman, The Governmental Process 3-13 
(1951). As a result, there have been many attempts to regulate lobbying. E.g., Federal Regu
lation of Lobbying Act, 60 Stat. 839 (1946), 2 U.S.C. §§ 261-70 (1964). See generally Ken
nedy, Congressional Lobbies: A Chronic Problem Re-examined, 45 Geo. L.J. 535 (1957).

63 Indeed this could have been the interpretation of § 501(c)(3) before enactment of the 
political activity limitation. Judge Hand, however, took a more restrictive approach in Slee, 
and Congress foreclosed debate with the enactment of the present limitation in 1934. See 
notes 39-41 supra and accompanying text.

The sweeping assumption that charitable purposes and political ac
tivity are inherently incompatible does not stand up under analysis. Cer
tainly there are groups which, when they lobby, do so outside the scope 
of the purposes for which they have obtained 501(c)(3) status.60 61 There 
are, however, organizations whose 501(c)(3) purposes could be fostered 
by encouraging legislation;01 indeed, there may be organizations which 
could best promote their exempt purposes by attempting to influence leg
islation. Therefore, it is possible that the political activity limitation de
nies organizations an important avenue for the fulfillment of their ex
empt purposes and defeats the thrust of 501(c)(3), which is to provide 
additional benefits for groups which foster certain specified purposes.

Congress’ broad assumption and resulting limitation perhaps is based 
upon the traditional view of lobbying as inherently evil.62 As a result, 
much beneficial and informative expression concerning legislation which 
bona fide groups dedicated to the public interest might otherwise offer 
to legislators is abruptly foreclosed, and activity which might further 
charitable purposes is circumscribed.63

Such total restriction is not necessary. If charitable groups are to be 
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prevented from engaging in political activity, only that which does not 
further their charitable purposes should be prohibited. A "rule of rea
son” test with respect to political activity of charitable organizations 
should be substituted for the present per se limitation by amending the 
present limitation to permit political activity in furtherance of the sec
tion’s enumerated exempt purposes.04 Perhaps the only result would be 
to substitute one vague test for another, but under the suggested test at 
least, proximity to the exempt purposes would be more readily discern
ible0'1 than it is under the "substantiality” standard.

Even under this modified provision a quantitative limitation on the 
amount of variant political activity—that which is not within the exempt 
purpose—might appear necessary for a determination of whether a group 
is organized and operated for exempt purposes. If a certain amount of 
prohibited activity were permitted without loss of privileged status, the 
result would be no more than the old substantiality test in a different 
context. Since this would accomplish nothing and might even further 
confuse the scope of the limitation, the Service should allow no deviation 
from the sanctioned political activities. Any lobbying or political ac
tivity, by any group enjoying this proposed 501(c) (3) status, which is 
not in furtherance of its exempt purposes should result in immediate 
loss of the privilege.

This limitation is not an extreme price to pay for the expanded lobby
ing which would be permitted within the applicable subsection. Nor is 
it too harsh: Any activity in which a group may wish to participate could 
easily be submitted to the Service for approval in a private ruling.00 If 
a group did not agree with the Service’s determination and wished to 
contest the ruling, it could proceed with the questioned activity, lose its 
status, and then sue for reinstatement. This procedure is not foreign to 
taxpayers; it is a common phenomenon in other areas of tax law.01 An-

64 Even under such a revision, however, the Sierra Club would still violate the limitation 
because conservation is not one of the enumerated exempt purposes. See Int. REV. CODE OF 
1954, § 501(c)(3).

65 If, for example, the National Education Association were to lobby for increased teacher 
salaries or school lunch programs, the issue would be clearly framed although the question of 
proximity to the group’s educational purposes might be difficult to resolve.

66 "It is the practice of the Service to answer inquiries of individuals and organizations . . . 
as to their status for tax purposes and the tax effect of their acts or transactions.” 26 C.F.R. § 
601.201(c)(4) (1955). Only the taxpayer who requests and receives a private ruling, or whose 
tax liability is directly involved in the ruling, may safely rely on it. Private letter rulings may 
be revoked or modified by the IRS. Revocation or modification will not be retroactive with 
respect to the recipient taxpayer, if certain good faith conditions have been met. Rev. Proc. 
62-28, 1962-2 Cum. Bull. 496, 504-07. Unlike Revenue Rulings and Revenue Procedures 
reported in the Bulletin, however, unpublished private rulings will not be cited by the Service 
as precedent in the disposition of other cases. 1959-2 Cum. Bull. 1.

67 A similar procedure is used, for example, when a taxpayer has been denied a deduction by 
the Service, pays the contested tax, and sues for a refund in either federal district court or the 
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other alternative open to a dissatisfied group would be to divide the func
tions of its organization and cause a splinter group to initiate the ques
tionable activity. An adverse ruling would then result only in the loss 
of the splinter group’s status, while the parent organization would still 
be protected.* 68

Court of Claims. See Bittker, Federal Income, Estate, and Gift Taxation 23 (3d ed. 
1964). See generally Miller, Tax Litigation in the Court of Claims, 55 Geo. L.J. 454 (1966).

68 See note 10 supra.
69 See note 44 supra and accompanying text.
70 In my opinion, we shall never get away from abuses or mistakes of administration 
so far as contributions to organizations of this character are concerned until all con
tributors are deprived of exemption from the payment of income tax on contributions 
made to these organizations.

78 CONG. Rec. 5959 (1934) (remarks of Senator LaFollette).
71 Senator Reed commented that "we [the committee] found great difficulty in phrasing

the amendment; I do not reproach the draftsmen. I think we gave them an impossible task; 
but this amendment goes much further than the committee intended to go . . . .” 78 CONG.
Rec. 5861 (1934).

POLICING CONTRIBUTIONS

If the concern of Congress in enacting the political activity limitation 
was to deny a charitable deduction to contributors having a private inter
est in the political activities of a particular organization,1 70’9 there is no 
doubt that the limitation is successful. If groups otherwise qualifying 
under section 501(c)(3) were allowed to lobby with impunity, it would 
be possible for a person, couching some private economic motive capable 
of being furthered by an organization’s position on a given piece of legis
lation, to contribute to the organization for the purpose of aiding its ac
tivity on that particular legislation.'0 In essence, the contributor would 
be able to effectuate his own economic interest, hide behind the organi
zation, and receive a "charitable” deduction as well. The criticism of the 
limitation from this viewpoint is that it implements the policy against 
such activity with a vengeance that reaches not only the possibly mala 
fide contributor, but also the bona fide contributor and the organization 
itself.71

It is questionable whether the fear of this result justifies the broad 
sweep of the political activity limitation. To prohibit a donor from re
ceiving the benefit of the deduction on a motive basis without screening 
the motivation of individual contributors is patently inequitable. From 
the point of view of the organization, it is hard to justify the resulting 
penalty to the group for what may be the sins of a few of its contributors. 
In order to eliminate the deduction for selfish givers and to provide a 
more equitable solution, greater selectivity is required. A possible alter
native to the present blanket denial would be to screen individual donor
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taxpayers so that contributions in furtherance of selfish economic gain 
would be denied the "charitable” deduction.

While the administrative problems of such a screening process ap
pear sizeable, if the circumscribing factors were formulated carefully, 
the Service should have little difficulty enforcing an "individual-tax
payer” oriented provision. Since a flexible guideline would necessi
tate Service investigation of almost all contributors,72 the provision should 
be absolute in its terms. For example, any donor contributing more than 
a certain sum of money to any organization, qualified as a recipient of 
tax deductible contributions and engaged in any political activity per
mitted by statute, could be presumed to have made the contribution in 
furtherance of his own interests and the deduction could be denied un
less this presumption is rebutted by clear and convincing evidence by the 
one seeking the deduction.73

72 For example, any provision that sets up a test whereby the activities and interests of both 
donor and organization were considered would engender the same problems of application as 
now exist in the "substantiality” test, and would require a similar case-by-case approach.

73 To defeat this presumption, the donor would have to present evidence tending to estab
lish that his contribution was not motivated by self-serving personal, economic, or political 
interests. The contributor would have the burden of proof and all facets of his personal and 
business relations would be open to scrutiny for the determination of the issue. While this 
might have the effect of discouraging large donations to charitable groups, it would also guard 
against individuals taking control of such organizations.

74 A percentage basis is used in the present Code to determine the amount that a taxpayer 
can deduct for a charitable contribution. Section 170(b)(1) now limits individual deductions 
to donations not exceeding 30% of a donor’s adjusted gross income. Section 170(b)(2) limits 
corporation deductions to 5% of its taxable income.

75 The dollar amount limitation might be inequitable because a large bona fide donor 
might be deterred from contributing to a particular group since the problems of overcoming 
the presumption might be considered not worth the trouble, whereas a percentage limitation 
would create inequity by offering more lenient treatment of large donors.

7GInt. Rev. Code of 1954, § 2035. For Service policy see Treas. Reg. § 20.2035-l(d) 
(1954). See also United States v. Wells, 283 U.S. 102 (1931).

The amount of a contribution which would raise the presumption of 
self-serving motive would have to be determined by Congress, probably 
on the basis of that amount of money, given by an individual, which 
would be effective to aid the organization in accomplishing his personal 
goals. A dollar amount limitation may not be the best method for deter
mining when the presumption should be raised. Other possibilities in
clude a percentage of the donor’s income.'4 Alternatively, gifts by one 
person which equal or exceed a certain percentage of the total gifts re
ceived by an organization in its taxable year might be the proper test. 
While any strict limitation will cause inequities in some cases,"’ the bene
fit of predictability and ease of application may outweigh this considera
tion. This scheme would not be new to taxation since a similar presump
tion and cutoff line is presently used in the estate tax provisions relat
ing to gifts in contemplation of death.'11 The advantage here would be * * * * * 
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that the organization in question and its bona fide contributors would 
not be penalized for the selfish motives of a small number.

Conservation as an Exempt Purpose

Even if section 501(c)(3) were amended to permit political activity 
in direct relation to a group’s exempt purposes, the Sierra Club’s status 
might still have been questioned by the Service. Since the bases for its 
exemption were educational and scientific activities, lobbying in connec
tion with conservation issues would not satisfy even this more liberal po
litical activity limitation." It is evident, therefore, that to solve the prob
lems of this group and others similarly situated, conservation and conser
vation organizations must be accorded special consideration.

The considerable efforts of Congress to protect our natural resources 
are evidence that conservation is deserving of special consideration.'8 
And while it is true that government agencies, such as the Departments 
of Interior and Agriculture, actively support conservation, it is often im
perative that citizen groups take an active role in helping to resolve issues 
affecting conservation.Where special economic or political interests 
are exerting pressures to implement programs detrimental to natural
resource protection, such action is particularly important?0 Since private 
economic interests usually have little stake in conservation, it is left to 
nonprofit, charitable groups, such as the Sierra Club, to advocate the op
posing considerations. From the commentary surrounding the Sierra 77 78 79 80 

77 See note 64 supra and accompanying text.
78 In order to assure that an increasing population, accompanied by expanding settle

ment and growing mechanization, does not occupy and modify all areas within the 
United States and its possessions, leaving no lands designated for preservation and 
protection in their natural condition, it is hereby declared to be the policy of the 
Congress to secure for the American people of present and future generations the 
benefits of an enduring resource of wilderness.

78 Stat. 890, 16 U.S.C. § 1131 (1964). This is a declaration of policy for the Wilderness 
Act, establishing a system of federally owned and preserved forests. For numerous other ex
amples of government protection of natural resources see generally "Conservation”, Title 16 
of the United States Code.

79 Where government agencies are inactive with respect to a particular issue or take an 
adverse position to that maintained by private groups, citizen lobbying is particularly impor
tant. For instance, the Department of the Interior, not wishing to get embroiled in state politi
cal affairs, might not lobby in support of a bill to prevent the stringing of electrical wires 
across a picturesque river or in opposition to a bill subsidizing the building of an atomic en
ergy plant at a particularly inappropriate site. In regard to the current controversy centered 
around the Grand Canyon, this department has approved the proposal for dams which the 
Sierra Club condemns as inimical to conservatist aims. Without the Club’s opposition and that 
of similar groups, the opposing views might not receive sufficient consideration.

80 When Consolidated Edison Electrical Company of New York sought approval of its 
Cornwall Project before the Federal Power Commission, the Sierra Club and other conserva
tion groups contested this plan because they considered it detrimental to the natural beauty of 
the Hudson River. In the Grand Canyon case, a similarly economically motivated group, the 
National Rural Electric Co-operative Association, has been lobbying in support of the dams. 
Washington Post, § A, p. 1, col. 2, Aug. 14, 1966.
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Club case, community opinion appears to favor the political role of con
servation organizations and seems to support the use of tax advantages 
to aid them in these endeavors. If Congress is to heed this public opin
ion, some change in the present provisions of the Code is required.

In order to provide conservation organizations with tax-exempt status 
and to qualify them as recipients of deductible contributions, conserva
tion could be added to the present list of exempt purposes under section 
501(c)(3).61 If this were done and the political activity limitation were 
liberalized,81 82 the Sierra Club problem would be solved. Conservation 
organizations could offer deductions for contributions and yet participate 
in political activities directly connected to conservation problems.

81 This would not be without precedent. In 1954 "testing for public safety’’ was made 
an exempt purpose for the first time. Int. Rev. Code of 1954, § 501(c)(3).

82 See text accompanying notes 63-64 supra.
83 While it is possible that liberalizing the statute to allow all charitable, educational, and 

scientific groups to lobby in direct relation to their purposes might lead to abuse,
is it not probable that the picture of people acting in irrational and antisocial ways 
has been greatly overdrawn? Charity has prospered free of legal controls in the past. 
Its stability has been maintained because men of goodwill, without thought of per
sonal advantage, have sought to benefit society in ways that society may approve. 

Clark, The Limitation on Political Activities: A Discordant Note in the Law of Charities, 46 
Va. L. Rev. 439, 466 (I960).

84 Veterans organizations, like the American Legion, can qualify for exemption under § 
501(c)(4), O.D. 439, 2 Cum. Bull. 210 (1920), obtain deductions for their contributors un
der § 170(c) (3), I.T. 2139, IV-I Cum. Bull. 38 (1925), and continue to lobby.

85 Legislative history gives no indication of Congress’ reason for the addition of the ex
plicit restriction against intervention in political campaigns. See note 9 supra. An organiza
tion that "participates or intervenes, directly or indirectly” in political campaigns is considered

An impediment to this solution might be that Congress would not be 
willing to permit all groups qualifying under section 501(c)(3) to par
ticipate in political activities except as an insubstantial part of their opera
tions, even if directly related to exempt purposes.83 Alternatively then, 
a new category could be added to both section 501(c) and section 170(c) 
specifically exempting conservation from the political activity limitation. 
Precedent for such special treatment may be found in the provisions re
lating to veterans organizations which provide these groups with tax- 
exempt treatment and deduction privileges.84 85 This kind of amendment 
would not require any changes in present section 501(c) (3), but would 
merely add another paragraph granting exemption to conservation or
ganizations. A corresponding amendment to section 170(c) would as
sure groups acting in furtherance of conservation, whether or not in the 
political sphere, of qualification as recipients of tax deductible contribu
tions. The explicit prohibition against intervention in political campaigns 
now in section 501(c) (3) would be incorporated into this new subsec
tion to prevent overreaching by qualifying groups and exploitation of 
them by others.81’
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Conclusion

The Sierra Club case has produced extensive comment and contro
versy over the wisdom and equity of the present Code sections dealing 
with "charitable” organizations. Its substantial political activity may 
cause it to lose its tax-exempt status and its qualification as a recipient 
of tax deductible contributions. While the former could be regained by 
reapplication under section 501(c)(4), the latter, of particular value as a 
fund-raising device, might be beyond recapture.

Examination of the policy behind the Code provisions which required 
the Sierra result reveals two important attitudes: (1) Congress is unwill
ing to provide tax advantages, which may aid fund raising, to organiza
tions which engage substantially in political activities; (2) Congress is 
concerned that private donors should not further selfish purposes by do
nations to these groups and at the same time receive a tax deduction for 
their contribution. While these attitudes are necessarily directed toward 
different entities, the organization and the individual, the present Code 
attempts to circumscribe both "evils” by directing prohibitions to the 
activities of the group. The quantum of political activity of a particular 
organization will determine whether the group may continue to offer tax 
deductions for contributions and whether individual contributors, at
tempting to foster private goals, may deduct their contributions for in
come tax purposes. This one-sided approach to a dual problem has 
proved unduly harsh.

Along with the inadequacies of the structure of the present Code, the 
fact that conservation has not been included as an exempt purpose within 
the meaning of section 501(c) (3) has engendered criticism. The par
ticular activity of the Sierra Club which prompted the letter of June 10, 
1966 was intimately connected to the preservation of our natural re
sources. That it should endanger the Club’s privileged status does not 
seem proper to many observers.

If there is to be revision of the present Code, it should take into ac
count the congressional policy to be implemented and the public opinions 
asserted in the Sierra case. The mere addition of conservation as an ex
empt purpose within section 501(c)(3) would not solve the underlying 
problems. Provision must be made in the Code to permit some chari
table organizations to participate in certain political activities while other 
provisions must be drawn to deal with the problem of self-serving con
tributors. This Note has suggested possible means of accomplishing both 
ends. It remains for Congress to determine whether and in what manner 
it should act.
by the Service to be an “action” organization. Treas. Reg. § 1.501 (c) (3)-l (c) (3) (iii) 
(1959).



RECENT DECISIONS
CIVIL PROCEDURE—FEDERAL COURTS—RES JUDICATA— 

State Judgment for Property Damage Did Not Bar Plain
tiff From Recovery for Personal Injuries in Federal 
Court Even Though State Law Prohibited Splitting 
Claim. Weekes v. Atlantic Nat’l Ins. Co., 370 F.2d 264 (9th Cir. 
1966).

Plaintiff Weekes sustained property damage and substantial personal injuries 
in an automobile accident with codefendant Rotanzi, rhe driver of a car rented 
from the Hertz Corporation. Two months later, Weekes filed a personal-injury 
action for more than 160,000 dollars in an Arizona federal court. This action, 
which was based on diversity of citizenship, was held in abatement pending deci
sion of the instant declaratory judgment action, initiated by the Atlantic National 
Insurance Company as insurer for Hertz to determine its liability. Meanwhile, 
attorneys for Allstate Insurance Company, Weekes’ auto insurer, independently 
brought suit in an Arizona state court in Weekes’ name, claiming 1,101.52 dollars 
property damage. Upon being informed of defendants’ willingness to settle the 
property-damage claim for the entire amount prayed for, Weekes' personal
injury attorney authorized his client to accept the terms of the settlement, even 
though he had been informed of defendants’ intent to retain any legal rights the 
settlement might have on the pending personal-injury litigation. Accordingly, 
after payment by defendant, the state court action was dismissed with prejudice. 
Atlantic then raised the issue of res judicata by amending its complaint in the 
declaratory judgment action, but the district court ruled that the dismissal in state 
court was not a bar to the personal-injury claim. On appeal, the Ninth Circuit 
affirmed. Held, by one judge, that Atlantic’s attempt to raise res judicata was to 
be treated as a motion to file a supplemental pleading which the district court 
had discretion to deny, and by another judge that, although the motion could not 
be denied, Arizona law would not bar Weekes’ claim.1

1 Weekes v. Atlantic Nat’l Ins. Co., 370 F.2d 264 (9th Cir. 1966) (Duniway, J.; Merrill, 
J., concurring; Koelsch, J., dissenting).

2E.g., Heiser v. Woodruff, 327 U.S. 726 (1946); Blanchard v. St. Paul Fire & Marine Ins. 
Co., 341 F.2d 351 (5th Cir.), cert, denied, 383 U.S. 839 (1965); Day v. Estate of Wiswall, 93 
Ariz. 400, 402, 381 P.2d 217, 219 (1963). See generally lb Moore, Federal Practice J 
O.4O5[l] (2d ed. 1965).

3 Alexander v. Commissioner, 224 F.2d 788 (5th Cir. 1955); Warthen v. United States, 
157 Ct. Cl. 798 (1962).

4 E.g., Southern Pac. R.R. v. United States, 168 U.S. 1, 49 (1897) (Harlan, J.); Schroeder 
v. 171.74 Acres of Land, 318 F.2d 311, 314 (Sth Cir. 1963); Polasky, Collateral Estoppel— 
Effects of Prior Litigation, 39 Iowa L. Rev. 217, 219-20 (1954); Von Moschzisker, Res 
Judicata, 38 Yale L.J. 299, 317 (1929).

The principle of res judicata makes a final and valid judgment on the merits 
conclusive between the parties or their privies on all issues which were or could 
have been raised in a prior case based on the same cause of action.2 The doctrine 
is founded on the public interest in minimizing judicial time spent on an indi
vidual case,3 establishing certainty of judgments,4 and protecting the defendant 
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from vexatious law suits.5 The method of pleading res judicata in a federal diver
sity action is governed by federal procedural rules;6 however, the law of the state 
where the district court sits controls whether and to what extent a judgment ren
dered in a court of that state will have res judicata effect.7

a E.g., Liddell v. Smith, 345 F.2d 491, 493 (7th Cir. 1965); Wallingsford v. Larcon Co., 
237 F.2d 904, 906 (8th Cir. 1956). The doctrine of res judicata contemplates that in the indi
vidual case, a party may suffer hardship, but that this may be necessary if the doctrine is to be 
effective. See, e.g., Angel v. Bullington, 330 U.S. 183 (1947); Reed v. Allen, 286 U.S. 191, 
199 (1932). See also James, Civil Procedure 556-57 (1965). It has been urged, how
ever, that a strict application of the doctrine is palpably unjust: "When courts pretty consis
tently feel called upon to apologize to a litigant while administering the kiss of death to his 
cause, perhaps some basic reconsideration of the reasons is overdue.” Cleary, Res Judicata 
Reexamined, 51 Yale L.J. 339 (1948). Some courts have thus not applied the rule mechani
cally, but have given consideration to the equities of the case. E.g., Spilker v. Hankin, 88 U.S. 
App. D.C. 206, 209-10, 188 F.2d 35, 38-39 (1951); see Berner v. British Commonwealth Pac. 
Airlines, Ltd., 346 F.2d 532 (2d Cir. 1965), cert. denied, 382 U.S. 983 (1966). Compare In 
re Hitchings, 342 F.2d 80, 85, 144 U.S.P.Q. 637, 641 (C.C.P.A. 1965); Seven-Up Co. v. Bub
ble Up Corp., 50 C.C.P.A. 1012, 1018, 312 F.2d 472, 477, 136 U.S.P.Q. 210, 214 (1963).

6 E.g., Fed. R. Civ. P. 8 (c). Federal courts have allowed res judicata to be raised in a num
ber of ways. See, e.g., Williams v. Murdoch, 330 F.2d 745, 749 (3d Cir. 1964) (motion to 
dismiss); United States v. Alaska, 197 F. Supp. 834 (D. Alaska 1961) (motion for summary 
judgment); Kimmell v. Yankee Lines, Inc., 125 F. Supp. 702 (W.D. Pa. 1954), afj’d, 224 
F.2d 644 (3d Cir. 1955) (supplemental answer). But see Zeligson v. Hartman-Blair, Inc., 135 
F.2d 874 (10th Cir. 1943) (motion to dismiss).

7 See, e.g., Oklahoma Packing Co. v. Oklahoma Gas & Elec. Co., 309 U.S. 4, 8 (1939). 
This is in accord with the full faith and credit clause of the Constitution. Federal courts must 
also give state decisions full faith and credit. American Sur. Co. v. Baldwin, 287 U.S. 156, 
166 (1932); 28 U.S.C. § 1738 (1964).

8 Jenkins v. Skelton, 21 Ariz. 663, 192 Pac. 249 (1920). The state court has applied the 
single-cause-of-action rule to other theories of recovery. E.g., Malta v. Phoenix Title & Trust 
Co., 76 Ariz. 116, 259 P.2d 554 (1953) (real estate contract); State v. Airesearch Mfg. Co., 68 
Ariz. 342, 206 P.2d 562 (1949) (income tax liability); Daniel v. City of Tucson, 52 Ariz. 142, 
79 P.2d 516 (1938) (trespass). This rule reflects the principle that a cause of action arises 
from a single set of operative facts culminating in the commission of one wrongful act. Jen
kins v. Skelton, supra-, Georgia R.R. & Power Co. v. Endsley, 167 Ga. 439, 145 S.E. 851 
(1928); Pillsbury v. Kesslen Shoe Co., 136 Me. 235, 7 A.2d 898 (1939). This principle pro
tects defendants by reducing the possibility of a multiplicity of suits based on a single act. 
E.g., Buder v. Fiske, 174 F.2d 260 (8th Cir. 1949) (administration of a trust); Baltimore Trust 
Co. v. Norton Coal Mining Co., 25 F. Supp. 968 (W.D. Ky. 1939) (liquidation proceeding). 
Plaintiffs also benefit by being freed from the delay and expense of two suits. E.g., Rush v. 
Maple Heights, 167 Ohio St. 221, 147 N.E.2d 599 (1958); Mobile & O.R.R. v. Matthews, 115 
Tenn. 172, 91 S.W. 194 (1905). The Restatement adopted the majority position. RESTATE
MENT, JUDGMENTS § 62, comment e (1942).

A minority of states find separate causes of action for personal injury and property damage 
resulting from one act of the defendant, emphasizing that different rights are infringed when 
different injuries are suffered. E.g., Ochs v. Public Serv. R.R., 81 N.J.L. 661, 80 Atl. 495 
(Ct. Err. & App. 1911); Reilly v. Sicilian Asphalt Co., 170 N.Y. 40, 62 N.E. 772 (1902). The 
logical weakness of allowing a cause of action for injury to person and property to be split was 
well expressed by Chief Justice Coleridge:

It seems ... a subtlety not warranted by law to hold that a man cannot bring two ac
tions, if he is injured in his arm and in his leg, but can bring two, if besides his arm 
and leg being injured his trousers which contain his leg, and his coatsleeves which 
contain his arm, have been torn. . . .

Brunsden v. Humphreys, 14 Q.B.D. 141, 152 (1884) (dissenting opinion). For general dis
cussions of splitting a cause of action when property damage and personal injury result from 
the same act, see Schopflocher, What Is a Single Cause of Action for the Purpose of the Doc

Arizona adheres to the prevailing rule that a single negligent act resulting in 
personal injury and property damage gives rise to but a single cause of action.8
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This rule insures that the defendant, who is deemed to have committed only one 
tort, is subject to only one suit and promotes the general policies of res judicata.9 
Arizona courts have also held that dismissal with prejudice, such as in the instant 
case, operates as an adjudication on the merits for the purposes of res judicata.10 
These rules, coupled with the state court’s expression of the need for certainty in 
judgments and for an end to litigation,11 support the conclusion that Arizona fa
vors strict application of the doctrine of res judicata.12 Nevertheless, this analysis 
is tempered by the dictum of one Arizona court which stated that res judicata 
would not be applied "so rigidly as to defeat the ends of justice.”13 The state 
court has thus apparently recognized that some factual situations may be so ex
treme as to require exceptional treatment, despite the apparent applicability of 
res judicata.

trine of Res Judicata?, 21 ORE. L. REV. 319 (1942); Comment, 12 Ala. L. REV. 364 (I960); 
Annot., 62 A.L.R.2d 977 (1958) (list of states which follow prevailing rule). It has been 
suggested that the whole question of splitting a cause of action be eliminated, the true issue 
being whether there is "any satisfactory explanation why this claim was not presented in the 
prior action.” Louisell & Hazard, Cases on Pleading and Procedure 565-66 (1962).

9 Levitt v. Simco Sales Serv., Inc., 50 Del. 557, 135 A.2d 910 (1957); Jenkins v. Skelton, 
supra note 8. See also Malta v. Phoenix Title & Trust Co., supra note 8; Daniel v. City of Tuc
son, supra note 8.

16 E.g., Suttle v. Seely, 94 Ariz. 161, 163-64, 382 P.2d 570, 572 (1963); Cochise Hotels 
v. Douglas Hotel Operating Co., 83 Ariz. 40, 47-48, 316 P.2d 290, 295 (1957).

11 "Public policy demands that there be an end to litigation. The common good of so
ciety as a whole and of the litigants in particular, requires that there be an end to strife for the 
purpose of producing certainty as to individual rights and to promote dignity and respect for 
judicial proceedings.” Lee v. Johnson, 70 Ariz. 122, 127, 216 P.2d 722, 725 (1950); see 
Daniel v. City of Tucson, 52 Ariz. 142, 79 P-2d 516 (1938); Jenkins v. Skelton, 21 Ariz. 663, 
192 Pac. 249 (1920).

12 E.g., Day v. Estate of Wiswall, 93 Ariz. 400, 381 P.2d 217 (1963); Suttle v. Seely, 94 
Ariz. 161, 382 P.2d 570 (1963); Cochise Hotels v. Douglas Hotel Operating Co., 83 Ariz. 40, 
316 P.2d 290 (1957). The state court has further stated that: "[AJpparent willingness of the 
parties to relitigate the question already decided . . . does not authorize [the court] ... to disre
gard the effect of the prior judgment.” Ocean Acc. & Guarantee Corp. v. United States Fid. & 
Guar. Co., 63 Ariz. 352, 363, 162 P.2d 609, 614 (1945).

13 Smith v. Pinner, 68 Ariz. 115, 121, 210 P.2d 741, 745 (1948).
11 370 F.2d at 271.

Id. at 275 (Koelsch, J., dissenting).
16 With no explanation—or apparent necessity—Judge Duniway treated Atlantic’s motion 

as one to supplement its answer in the personal-injury action being held in abatement, rather 
than as a motion to supplement its complaint in the declaratory judgment action before him. 
Id. at 271.

11 Ibid. Rule 15(d) provides in part:
Upon motion of a party the court may, upon reasonable notice and upon such 

terms as are just, permit him to serve a supplemental pleading setting forth transac
tions or occurrences or events which have happened since the date of the pleading 
sought to be supplemented. Permission may be granted even though the original 
pleading is defective in its statement of a claim for relief or defense. . . .

Fed. R. Civ. P. 15(d). Sections (a)-(c) of rule 15 deal with amendments to pleadings. Al

Judge Duniway, writing for the court in Weekes, apparently felt that Arizona 
would favor a rigid application of the doctrine to this case14 and chose to relieve 
Weekes from this harsh result by circumventing the substantive rule and granting 
relief by "the remarkable twist of a procedural rule.”15 He accomplished this re
sult by treating Atlantic’s attempt to raise the res judicata issue as a motion to 
supplement its pleading16 under federal rule 15(d).17 A motion to supplement 
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is addressed to the discretion of the trial court,18 and Judge Duniway held that 
the refusal to give the prior judgment preclusive effect did not constitute an abuse 
of discretion.19 20 Such a ruling, it is submitted, represents a drastic departure 
from established concepts of modern pleading, among which are the principles 
that the major function of pleading is merely to give notice to the opponent,29 
that pleadings should be denied dispositive effect,21 and that free amendment of 
pleadings is favored.22 Specifically, Judge Duniway’s interpretation of discretion 
in rule 15(d) to prevent a potentially dispositive issue from entering the case vio
lates the rule’s purpose, which is merely to permit a party to keep his case up to 
date after his original filing,23 and thereby, to enable the court to adjudicate the 
entire case on its merits24 and grant complete relief to the parties in a single ac
tion. Although the motion to supplement is addressed to the trial court’s discre
tion, it should be recognized that this discretion, though undefined,25 is an ele
ment of a -procedural rule and hence should be exercised only with regard to pro
cedural matters, that is, the timeliness of the motion,26 the extent to which it com
plicates the issues in the case,2' delay, if any, by the movant in making it,28 and,

though Atlantic had sought to raise res judicata in the trial court by amendment, the appellate 
court properly considered the motion as one under 15(d) since the new matter alleged—the 
property-damage judgment—had occurred after the date of the pleading Atlantic sought to 
supplement. 370 F.2d at 265-66, 271.

18 E.g., Minnesota Mining & Mfg. Co. v. Superior Insulating Tape Co., 284 F.2d 478 (8th 
Cir. I960); Arp v. United States, 244 F.2d 571 (10th Cir.), cert. denied, 355 U.S. 826 (1957).

19 370 F.2d at 272.
20 Mueller v. Rayon Consultants, Inc., 170 F. Supp. 555 (S.D.N.Y. 1959); United States 

Plywood Corp. v. Hudson Lumber Co., 17 F.R.D. 258 (S.D.N.Y. 1955); Welcher v. United 
States, 14 F.R.D. 235 (E.D. Ark. 1953); Wright, Federal Courts § 68, at 247 (1963); see 
Conley v. Gibson, 355 U.S. 41, 48 (1957). See also Fed. R. Civ. P. 8(a). See generally 1A 
Barron & Holtzoff, Federal Practice and Procedure §§ 251, 255 (Wright ed. I960).

21 See United States v. Hougham, 364 U.S. 310 (I960); Hayes v. Philadelphia Transp. 
Co., 312 F.2d 522 (3d Cir. 1963); Todd v. Nello L. Teer Co., 308 F.2d 397, 400 (5th Cir. 
1962). Concomitant with this principle is the view that a case should be decided on its merits. 
See, e.g., Conley v. Gibson, supra note 20, at 48 (1957); Breier v. Northern Cal. Bowling 
Proprietors’ Ass’n, 316 F.2d 787, 789 (9th Cir. 1963).

22 Foman v. Davis, 371 U.S. 178, 181-82 (1962); Blanchard v. Terry & Wright, Inc., 218 
F. Supp. 910, 913 (W.D. Ky. 1963),aff’d, 331 F.2d 467 (6th Cir.), cert, denied, 379 U.S. 831 
(1964). Fed. R. Civ. P. 15 (a) provides that after the time when amendment may be made as 
of right has expired, "leave [to amend] shall be freely given when justice so requires.”

23 See, e.g., Chase Nat’l Bank v. Citizens Gas Co., 113 F.2d 217, 229-30 (7th Cir. 1940), 
rev’d on other grounds, 314 U.S. 63 (1941); Kaiser-Frazer Corp. v. Otis & Co., 8 F.R.D. 364, 
367 (S.D.N.Y. 1948); Fed. R. Civ. P. 15(d). Rule 15(d) applies to defensive pleading as 
well as complaints. E.g., Ebel v. Drum, 55 F. Supp. 186 (D. Mass. 1944).

24 Concurring in the result in Weekes, Judge Merrill expressed doubt that the court below 
had the power to "decide a case on less than the whole tendered truth.” 370 F.2d at 275.

25 One commentator has stated that the "attitude and predisposition of the judge whose 
discretion is invoked” may be the most important influences on discretionary decisions. Don- 
nici, The Amendment of Pleadings—A Study of the Operation of Judicial Discretion in the 
Federal Courts, 37 So. Cal. L. Rev. 529, 533 (1964).

26 See, e.g., Fli-Fab, Inc. v. United States, 16 F.R.D. 553, 556 (D.R.I. 1954); Carroll v. 
Pittsburgh Steel Co., 103 F. Supp. 788 (W.D. Pa. 1952).

27 See, e.g., Derman v. Stor-Aid, Inc., 8 Fed. Rules Serv. 15a.21, Case 1 (S.D.N.Y. 1943). 
However, some courts refuse to consider this issue. See Cooper v. American Employers’ Ins. 
Co., 296 F.2d 303 (6th Cir. 1961).

28 See, e.g., Stiegele v. J. M. Moore Import-Export Co., 312 F.2d 588, 595 (2d Cir. 1963); 
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most important, prejudice to the opponent in the presentation of his case.29 An 
analysis of the facts of the instant case indicates that denial of the motion to sup
plement on procedural grounds was unwarranted,30 and that Judge Duniway er
roneously injected an element of substantive justice into the concept of procedural 
discretion, in conflict with the general tendency toward liberal allowance of mo
tions under rule 15.31 Even in cases where plaintiff’s claim has been extinguished, 
courts have not found the kind of procedural prejudice which a court can prop
erly prevent by the exercise of its "discretion” within the meaning of the federal 
rules.32

Ricciuti v. Voltarc Tubes, Inc., 277 F.2d 809, 814 (2d Cir. I960); Boris v. Moore, 253 F.2d 
523 (7th Cir. 1958). It has been held that an unexplained lack of diligence by the moving 
party is sufficient grounds for denying a motion. See Frank Adam Elec. Co. v. Westinghouse 
Elec. Mfg. Co., 146 F.2d 165, 167 (8th Cir. 1945).

29E.g., United States v. 47 Bottles, More or Less, 320 F.2d 564, 573 (3d Cir. 1963); Budd 
Co. v. United States, 19 F.R.D. 346, 349 (E.D. Pa. 1956). Other reasons have occasionally 
been cited as grounds for a discretionary denial of a rule 15 motion. For example, where the 
moving party had attempted—and failed—to state a claim in five successive pleadings, denial 
of a subsequent motion to amend his complaint was upheld. Shall v. Henry, 211 F.2d 226 
(7th Cir. 1954). See also Kuris v. Pepper Poultry Co., 2 F.R.D. 361 (S.D.N.Y. 1941) (laches 
and apparent lack of good faith). For a detailed discussion of the factors which may influ
ence the exercise of discretion, see Donnici, The Amendment of Pleadings—A Study of the 
Operation of Judicial Discretion in the Federal Courts, 37 So. Cal. L. Rev. 529 (1964).

30 There was no prejudice based on delay since defendant employed the first opportunity 
to raise the issue. Timeliness should present no barrier, for the personal-injury suit had not 
progressed beyond the pleading stage when the plea was entered. This defense would not have 
complicated the negligence issue, and in fact might very well have simplified the issue to the 
extreme by eliminating it. Nor was the defense subject to a plea of legal insufficiency; it was 
not frivolous, and could have been dispositive.

31 McHenry v. Ford Motor Co., 269 F.2d 18, 24 (6th Cir. 1959); Hearst v. American 
Newspapers, Inc., 51 F. Supp. 171, 180 (D. Del. 1943). Raising the defense of res judicata 
by motion to supplement has often been allowed. See, e.g., Kimmel v. Yankee Lines, Inc., 
125 F. Supp. 702, 705 (W.D. Pa. 1954), aff’d, 224 F.2d 644 (3d Cir. 1955); Ratner v. Para
mount Pictures, Inc., 6 F.R.D. 618, 619 (S.D.N.Y. 1947).

32 See Schwartz v. American Stores Co., 22 F.R.D. 38 (E.D. Pa. 1958) (amendment rais
ing statute of limitations); Ratner v. Paramount Pictures, Inc., 6 F.R.D. 618 (S.D.N.Y. 1947) 
(amendment raising res judicata).

33 Judge Merrill said in his concurring opinion that if barring Weekes’ claim would work 
an injustice, that injustice would not result from procedural matters over which the trial court 
could properly exercise its discretion but rather from the fact that Arizona law required it. 
He did not believe "the District Court [had] . . . discretionary power to refuse to permit facts 
constituting a valid legal defense to be asserted because it dislikes those facts . . . .” 370 F.2d 
at 275. He felt, however, that the law of Arizona was flexible enough to deny the preclusive 
effect of the prior judgment. Judge Koelsch dissented on the ground that dismissal with prej
udice was a bar, finding no warrant for "the remarkable twist of a procedural rule [to suppress] 
. . . a hurdle that arises by operation of law.” Ibid.

34 68 Ariz. 115, 121, 201 P.2d 741, 745 (1948), quoted in text accompanying note 13 
supra.

33 370 F.2d at 275.

The fallacy of such a procedural decision was recognized by both the con
curring and dissenting judges, who conceded Atlantic’s right to raise the issue of 
res judicata,33 34 but differed as to the substantive effect it would be given by Ari
zona courts. Judge Merrill, concurring, relied on the dictum of Smith v. Pinner’^ 
for the proposition that Arizona does not require strict application of the res 
judicata rule in all cases.35 In analyzing the instant case, he reasoned that since 
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the decision in the property-damage case was based on a settlement, the court 
should determine whether the parties intended the settlement to bar the personal
injury action; he agreed with the district court in "its implicit finding” that they 
did not.36 To give the settlement in this case preclusive effect would thus re
sult in the very injustice which the Smith case sought to prevent.

3« Ibid.
37 A consent judgment entered by stipulation of the parties, is just as valid as a 

judgment resulting from a trial on the merits, and a decree of dismissal with preju
dice made upon that stipulation is a final determination and is res judicata as to all 
issues that were raised or could have been determined under the pleadings.

Suttle v. Seely, 94 Ariz. 161, 163-64, 382 P.2d 570, 572 (1963); see Cochise Hotels, Inc. v. 
Douglas Hotel Operating Co., 83 Ariz. 40, 316 P.2d 290 (1957); DeGraff v. Smith, 62 Ariz. 
261, 269, 157 P.2d 342, 345 (1945).

38 See note 7 supra and accompanying text.
39 Before Weekes’ personal-injury attorney advised his client to accept the terms of the 

property-damage settlement, he was informed that defendants were going to claim whatever 
"legal effect, if any, the dismissal . . . may have on your client’s action that is pending in Fed
eral Court . . . .” Letter From Attorney of Atlantic Nat’l Ins. Co. to Weekes’ Automobile- 
Damage Attorney, quoted, 370 F.2d at 267 n.l. A copy of this letter was sent to Weekes’ 
personal-injury attorney.

40 Id. at 268 n.10. Other jurisdictions recognize an exception to the rule against splitting 
a cause of action where the property element of damages alleged in an accident case is covered 
by insurance; the insurer, upon payment to the insured, is treated as a holder of a separate 
cause of action, whose suit for reimbursement from the defendant does not bar the injured 
party’s action for personal-injury damages. Id. at 268-69; see, e.g., Rosenthal v. Scott, 150 So. 
2d 433 (Fla. 1963); Underwood v. Dooley, 197 N.C. 100, 107, 147 S.E. 686, 690 (1929). 
While Weekes was the nominal plaintiff in the property-damage suit, only his insurance com
pany would derive substantial benefit from a judgment. A further exception provides that 
where plaintiff splits his cause of action "and in none of the actions does the defendant make 
the objection [thereto] ... a judgment for the plaintiff in one of the actions does not preclude 
him from obtaining judgment in the other actions.” 370 F.2d at 270, citing RESTATEMENT, 
JUDGMENTS § 62, comment m. (Emphasis added.) This exception would not appear relevant 
to the principal case, since the judgment in the automobile-damage suit was for the defendant. 
But this is true only as a matter of form. It was so rendered only as consideration for pay
ment of the full amount prayed for by plaintiff, and not as vindication of defendant’s rights. 
370 F.2d at 268 n.8. Judge Duniway considered both exceptions but rejected them. Id. at 
268-71.

This analysis does not appear entirely correct. The Arizona Supreme Court 
has stated that for purposes of res judicata, it does not distinguish a dismissal with 
prejudice from a judgment following a full trial.37 This position, which binds 
the federal court,38 negates the idea ±at the intent of the parties is relevant. Fur
ther, the defendants maintained throughout their intent to claim any legal effect 
the dismissal with prejudice would have on the personal-injury suit.39

Although Judge Merrill’s opinion does not satisfactorily demonstrate that this 
case comes within the scope of the Smith dictum, the necessary rationale for his 
conclusion may be found in a thorough analysis of the facts of the case and the 
policies behind the doctrine of res judicata. The factual situation clearly demon
strates the injustice that would result from barring the personal-injury claim. 
Since Weekes had collision insurance with Allstate, his ultimate interest in the 
property-damage suit was only to the extent of his one hundred dollars deduct
ible.40 In that suit he was represented only by lawyers who were provided by 
Allstate and who had no apparent interest in the outcome of the personal-injury 
claim. A rigid application of res judicata to these facts would require Weekes to
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relinquish his claim of 160,000 dollars for the recovery of only one hundred 
dollars.

Furthermore, the policy considerations behind the doctrine of res judicata 
were not frustrated by allowing the claim. Since the property-damage suit was 
settled out of court, the public interest in the economical and expeditious admin
istration of justice was not seriously compromised. Plaintiff did not seek double 
recovery and did not attack the integrity of the prior judgment. Nor can de
fendant raise the plea of harrassment, for settlement does not involve the time or 
expense of trial. The cumulative effect of these considerations could have justi
fied a substantive decision that Arizona courts, when faced with facts as extreme 
as these, would not give preclusive effect to the prior judgment since the policy 
considerations compelling such preclusion did not outweigh the equities of the 
instant case; application of res judicata here would clearly "defeat the ends of 
justice.”

A consideration of the policies behind res judicata in light of the extreme facts 
presented represents a better approach to the problem raised by Weekes than any 
taken by the members of the court—the distortion of a procedural rule effected 
by Judge Duniway, the application of an irrelevant "intent-of-the-parties” test by 
Judge Merrill, and the lone dissenter’s denial that Weekes was due any relief in 
this action.41 Courts generally should recognize that in proper factual settings, 
like those of the instant case, such an analysis may do justice on a rational basis 
without seriously subverting the principle of the finality of judgments.

1 The decision of the District Court for the District of Kansas was unreported.

41 "Weekes’ recourse is not against any party to this suit; he should seek redress from 
'those who led him, or allowed him to proceed, down the road to disaster.’ ” Id. at 276 
(Koelsch, J., dissenting).

CONSTITUTIONAL LAW—SELF-INCRIMINATION—EVIDENCE 
—Handwriting Exemplar Is Testimonial Evidence to 
Which Fifth Amendment Privilege Against Self-Incrimi
nation Applies and if Obtained in Absence of Counsel 
Constitutes Denial of Sixth Amendment Right to Coun
sel. 'Fitzsimmons v. United States, ------ F.2d ------ (10th Cir.
1966).

While in jail pending trial for possession of stolen mail, Fitzsimmons signed 
a standard fingerprint form submitted by the jailer upon request of the Govern
ment whose sole purpose was to obtain a sample of his signature. Defendant 
was neither warned that the exemplar might be used as evidence against him, nor 
was his absent counsel advised that a signature would be sought. The Govern
ment introduced the handwriting exemplar into evidence over defendant’s objec
tion and an expert witness then testified that the same person who had indorsed 
a stolen check had signed the form. Convicted in the district court,1 Fitzsimmons 
appealed, urging that the admission of the exemplar as evidence violated his rights 
guaranteed by the fourth, fifth, and sixth amendments. The United States Court 
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of Appeals for the Tenth Circuit reversed and remanded the case for a new trial. 
Held, a handwriting exemplar is testimonial evidence to which the fifth amend
ment privilege against self-incrimination applies and, if obtained in the absence 
of counsel, constitutes a denial of the defendant’s sixth amendment right to coun
sel.2

2 Fitzsimmons v. United States,------ F.2d-------- ( 10th Cir. 1966) (Seth, J.; Hill, J.; Mur-
rah, C.J., concurring). Although the court’s predominant concern was whether defendant 
could have incriminated himself in violation of the fifth amendment, the case was decided on 
the authority of Massiah v. United States, 377 U.S. 201 (1964).

3 See 8 Wigmore, Evidence § 2251 (McNaughton rev. ed. 1961).
4 See Miranda v. Arizona, 384 U.S. 436, 460 (1966); 8 WIGMORE, op. cit. supra note 3, 

§ 2263, at 379.
5 See, e.g., Townsend v. Sain, 372 U.S. 293 (1963); Reck v. Pate, 367 U.S. 433 (1961); 

Payne v. Arkansas, 356 U.S. 560 (1958).
6 See 8 Wigmore, op. cit. supra note 3, § 2215, at 317.
7 Whether the labelling of handwriting as testimonial evidence, and hence, if coerced, 

inadmissible under the fifth amendment, will encourage scientific methods of investigation is 
debatable. "To preclude the police from asking for such examplars would foster reliance in
stead on the very inquisitorial methods of law enforcement that Escobedo deems suspect.” 
People v. Graves, 64 Cal. 2d 208, 211, 411 P.2d 114, 116, 49 Cal. Rptr. 386, 388 (1966). 
The dissent in Graves stated that because nonverbal evidence "requires more active participa
tion on the part of the accused,” the dangers of coercion are greater. Id. at 213, 411 P.2d at 
117, 49 Cal. Rptr. at 389 (Peters, J., dissenting) ; see People v. Matteson, 393 P.2d 161, 39 Cal. 
Rptr. 1 (1964) (exemplar coerced by kickings and beatings). This latter view is particularly 
valid where no extrinsic evidence exists. See Bator & Vorenberg, Arrest, Detention, Interro
gation and the Right to Counsel: Basic Problems and Possible Legislative Solutions, 66 COLUM. 
L. Rev. 62, 70 (1966). Even under the category of nonverbal evidence, however, the fre
quency of coercion would probably be proportional to the probative value of and the prosecu
tor’s need for the evidence.

8 These two terms are used synonomously. 8 WIGMORE, op. cit. supra note 3, § 2263, at 
378; see Schmerber v. California, 384 U.S. 757, 761 & n.5 (1966).

9 This category is often termed physical evidence. Id. at 764. In Holt v. United States, 
218 U.S. 245 (1910), the testimonial-real dichotomy was set forth: "[TJhe prohibition [of 
the fifth amendment] of compelling a man to be a witness against himself is a prohibition of 
the use of physical or moral compulsion to extort communications from him, not an exclusion 
of his body as evidence when it may be material.” Id. at 252-53.

Of the many purposes attributed to the privilege against self-incrimination,3 
the policy of protecting an individual’s dignity and privacy is the most basic.4 
Finding its roots in a fear of police-state techniques of securing evidence, the 
privilege continues to protect individuals from governmental intimidation or coer
cion.5 Courts also use it to encourage the prosecution to obtain evidence suffi
cient to sustain convictions without requiring defendant’s participation.6 When
ever the prosecution seeks to obtain evidence through certain scientific techniques, 
the possibility of coercion is especially great since the search for such evidence 
must often involve intrusion into the defendant’s privacy.7

A violation of the fifth amendment privilege against self-incrimination con
sists of two elements: Compulsion, and eliciting evidence of the type proscribed 
by the privilege. Since, due to its sixth-amendment holding, the court found it 
unnecessary to treat the element of compulsion, the following discussion will as
sume that compulsion did exist and will focus on the second element. Tradi
tionally, the privilege has protected defendant from the admission of his testi
monial or communicative evidence,8 but not real evidence.9 The Supreme Court
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recently affirmed this dichotomy in Schmerber v. California10 by holding a blood 
test to be outside the privilege because it was real evidence,11 although it failed 
to clearly indicate the scope of this category.12 While the Supreme Court has 
recognized that oral testimony and production of private papers are within the 
privilege,13 the absence of explicit guidelines has led to dispute concerning the 
criteria to be used in determining the admissibility of evidence stemming from 
use or examination of the defendant’s body.14 This disagreement is a product 
of differing views concerning the extent to which the privilege protects an indi
vidual’s privacy.

10 384 U.S. 757 (1966).
11 Id. at 761.
12 The only other case in which the Supreme Court has held evidence to be in the real 

category involved courtroom modeling by the defendant. Holt v. United States, 218 U.S. 
245 (1910). In Schmerber the Court stated:

[Fjederal and state courts have usually held that [the fifth amendment] . . . offers 
no protection against compulsion to submit to fingerprinting, photographing, or 
measurements, to write or speak for identification, to appear in court, to stand, to 
assume a stance, to walk or make a particular gesture.

384 U.S. at 764 (dictum). (Emphasis added.)
13 See Boyd v. United States, 116 U.S. 616, 634-35 (1886). The Supreme Court now 

acknowledges that some acts may be testimonial disclosures. Schmerber v. California, 384 U.S. 
757, 761 & n.5 (1966).

14 Commenting on the two categories of evidence, Justice Peters has said: "It would be a 
strange paradox if a defendant could successfully invoke the privilege against self-incrimina
tion in refusing to obtain existing samples of his handwriting, yet could be required to create 
similar samples by legal compulsion.” People v. Graves, 64 Cal. 2d 208, 215, 411 P.2d 114, 
119, 49 Cal. Rptr. 386, 391 (1966) (dissenting opinion); see Schmerber v. California, 384 
U.S. 757, 775 (1966) (Black, J, dissenting).

But see McCormick, Evidence § 126 (1954); 8 Wigmore, op. cit. supra note 3, § 
2263, at 378. Both of these treatises recognize only the testimonial-real and active-passive 
classifications as the two tests commonly used to determine the admissibility of evidence. They 
also note a third classification, supported by a few older cases, which would include any com
pelled evidence within the privilege.

16 Holt v. United States, 218 U.S. 245 (1910) (modeling of blouse admissible); United 
States ex rel. Stovall v. Denno, 355 F.2d 731 (2d Cir. 1966), aff’d, 87 Sup. Ct. 1967 (1967) 
(identification of defendant by victim in hospital admissible); People v. Ellis, 421 P.2d 393, 
55 Cal. Rptr. 485 (Sup. Ct. 1966) (voice test admissible); State v. Fisher, 242 Ore. 419, 410 
P.2d 216 (1966) (handwriting examplars admissible).

17 See United States ex rel. Stovall v. Denno, supra note 16 (identification of defendant 
by victim in hospital admissible); Kennedy v. United States, 122 U.S. App. D.C. 295, 353 
F.2d 462 (1965) (identification at scene of robbery admissible); Note, 17 Minn. L. Rev. 187, 
190 (1933).

18 United States v. Eggers, 3 U.S.C.M.A. 191, 11 C.M.R. 191 (1953) (handwriting not 
admissible); Allen v. State, 183 Md. 603, 39 A.2d 820 (1944) (defendant not required to put 
on hat). See also People v. Graves, 64 Cal. 2d 208, 211, 411 P.2d 114, 116, 49 Cal. Rptr. 

Analysis of the cases and authorities suggests that courts employ four tests to 
distinguish real from testimonial evidence:15 (1) Physical characteristics. A 
majority of the courts adhere to the view that evidence of' an individual’s physical 
characteristics is real evidence,16 reasoning that this involves identification of the 
defendant rather than a communication by him.17 (2) Active-passive. On the 
theory that a defendant need not assist in his own prosecution, other courts hold 
that evidence which requires the active participation of the defendant, rather than 
his passive cooperation, is testimonial.18 (3) Creation of evidence. Still another 



1967] Recent Decisions 1153

view is that testimonial evidence includes evidence which defendant created.10 
This test has been poorly defined and little used. Although its rationale is simi
lar to the active-passive test, the creation test focuses on the prior nonexistence of 
a piece of evidence rather than the manner in which it is produced. (4) Verac
ity. Proponents of this test argue that evidence is testimonial when defendant 
explicitly or implicitly vouches for its genuineness.19 20 This test seems to be based 
upon a defendant’s incidental representation that the evidence is that which the 
Government is seeking for proof in its case.21

386, 388 (1966) (Peters, J., dissenting); State v. Fisher, 242 Ore. 419, 422, 410 P.2d 216, 217 
(1966) (Goodwin, J., dissenting).

19 Beltran v. Samson, 53 Phil. 570 (1929) (handwriting); see People v. Sudduth, 421 P.2d 
401, 55 Cal. Rptr. 393 (Sup. Ct. 1966) (breath sample); People v. Graves, 64 Cal. 2d 208, 
211, 411 P.2d 114, 116, 49 Cal. Rptr. 386, 388 (1966) (Peters, J. dissenting) (handwriting).

20 Weintraub, Voice Identification, Writing Exemplars and the Privilege Against Self
Incrimination, 10 Vand. L. Rev. 485 (1957); cf. People v. Ellis, 421 P.2d 393, 395 n.4, 55 
Cal. Rptr. 385, 387 n.4 (Sup. Ct. 1966).

21 See 8 WIGMORE, op. cit. supra note 3, § 2264, at 379-80; Weintraub, supra note 20, at 
497. The same rationale underlies the exclusion of defendant’s private papers which he was 
compelled to produce. See Boyd v. United States, 116 U.S. 616 (1886).

22 See United States v. Serao, 367 F.2d 347 (2d Cir. 1966) (handwriting admissible).
22 Schmerber v. California, 384 U.S. 757, 763-64 (1966).
24 ------  F.2d at-------.
25 To take an extreme example, defendant’s physical appearance in court carries with it 

the implication that this is the way he usually looks; yet the ease with which he could remove 
a beard or alter the manner of walk or color of hair is manifest.

26 People v. Ellis, 421 P.2d 393, 395 n.4, 55 Cal. Rptr. 385, 387 n.4 (Sup. Ct. 1966).

Fitzsimmons is the first federal case which places handwriting exemplars in 
the testimonial category.22 Relying on the Supreme Court’s statement that "the 
protection of the privilege reaches an accused’s communications, whatever form 
they might take,”23 the Tenth Circuit found an implied communication by the 
defendant that the exemplar represented his normal handwriting—a clear adop
tion of the veracity test. Since the "interaction between his physical and mental 
processes”24 produced the exemplar, the court concluded that such compelled use 
of the mind and body is protected by the privilege against self-incrimination.

The Fitzsimmons court seems to have overlooked the ramifications of the ve
racity test it adopted. Followed to its logical conclusion, the veracity test would 
bring much of the real evidence previously admissible within the privilege. Ex
cept for such evidence as blood tests and fingerprints, all real evidence contains 
the implied representation that it is presented in its normal, unfalsified form, 
calling the defendant’s veracity into question to at least some degree.25 26 Including 
this kind of evidence in the testimonial category is certainly consistent with the 
policy of protecting an individual’s privacy, but it will probably cause the police 
to seek scientific evidence from sources other than the defendant, which might be 
unduly burdensome. Moreover, it is at least questionable whether any sort of 
implied communication can be found in such evidence.

Since great reliance on the implied communication could lead to self-incrimina
tion through impeachment, at least one court has suggested that the degree of reliance 
which the trier of fact will place upon defendant’s implied communication is a 
proper limitation of the veracity test.20 Reliance on the implied communication 
would be great only where the evidence is inherently untrustworthy due to the



1154 The Georgetown Law Journal [Vol. 55: 1150 

increased likelihood of its falsification. This is notably true in the case of color 
of hair or manner of walk. In such a case, desirable and traditionally admissible 
evidence would be excluded due to the ease with which it could be falsified. If 
the likelihood of falsification, however, is small, as in the case of handwriting ex
emplars, the evidence would be admissible, thus placing a premium upon one’s 
ability to falsify.27

27 It has been recognized that it is extremely difficult to disguise one’s handwriting. See 
Weintraub, supra note 20, at 496 n.42. Due to the relative difficulty with which falsification 
may occur, the trier of fact will be prone to assume that the evidence is genuine, and hence 
will place great reliance on the evidence due to its very existence, without resort to defen
dant’s implied statement of genuineness.

28 ------ F.2d at------- .
29 Id. at------ . Although the court does not define "legitimate identification procedures”

it seems that this term should include at least such procedures as lineups and modeling.
30 For example, characteristics such as color of hair and appearance of a scar may be said 

to contain the implication that the hair is its normal color, and that the scar has not been al
tered or falsified.

The second test used by the Fitzsimmons court to exclude handwriting exem
plars from the category of real evidence is the creation-of-evidence test. The 
court emphasized the creative interaction of defendant’s physical and mental pro
cesses. By stressing the mental process, the court sought to give maximum pro
tection to private thoughts. Since a mental process is involved in virtually all 
acts, the scope of this test must be restricted, as the court did by excluding "the 
body, parts of the body, or fingerprints.”28

Fitzsimmons would appear at first to have impliedly adopted the active-passive 
test, if the court, when it spoke of the body and its parts, was merely referring to 
their existence, since such existence involves only passive cooperation. Yet, the 
court’s express refusal to "limit . . . legitimate . . . identification procedures,”29 
among which must be included active as well as passive evidence, indicates that 
evidence involving more than the body’s mere existence will be admissible. The 
Tenth Circuit apparently recognized that the active-passive test would exclude 
from the courtroom virtually all evidence traditionally held to be real evidence; 
for example, even demonstrating one’s manner of walk would necessitate defend
ant’s active participation. The active-passive test looks not to the nature of the 
evidence produced, but to the fact that it is produced by the defendant. Consid
ering defendant’s presumed innocence, his refusal in any way to participate ac
tively in his own prosecution would seem justified. Only the need for the evi
dence would outweigh this refusal. The inclusion of a handwriting exemplar 
within the privilege would place little burden on the police, since, in most cases, 
a handwriting specimen could be obtained from public records.

The court recognized but did not deal extensively with the physical-character
istics test. Distinguishing the exemplar from parts of the body and fingerprints 
on the ground that defendant’s signature was a communicative act, the Tenth 
Circuit found that the exemplar contained an implied statement that it was his 
normal handwriting. The court’s finding that physical characteristics do not in
clude those that must be communicated is novel. If a physical characteristic is 
one that does not owe its existence to any communicative act, and since almost 
all physical characteristics involve an implied statement of genuineness, they must 
be found to be within the privilege.30 This would exclude much of the evidence 
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presently admitted as real evidence and might place an undue burden on the prose
cution.

While all four of the tests necessarily protect the individual’s right against 
self-incrimination to varying degrees, the indefiniteness of the extent of the pro
tection provided may stem from a preoccupation with the test rather than with 
the policy behind the fifth amendment. Although the Fitzsimmons court seems 
to have adopted the creation-of-evidence test and thus manifested its concern with 
the protection of one’s mental processes, it never directly focused upon the real 
issue. In any determination of whether evidence is real or testimonial, the con
cern should be with the degree to which one’s intellectual faculties are related to 
the evidence sought to be admitted. Admissibility should vary inversely with the 
degree to which one’s intellectual faculties are involved. Since a defendant’s man
ner of walk will involve a small use of those faculties, as opposed to a confession, 
the privacy of the individual is not greatly infringed upon and should not be pro
tected by the privilege. Similarly, the prosecutor should be able to require that 
defendant put on a sweater. Writing one’s name or speaking, however, would 
seem to involve the intellect to a much greater degree.

[Although handwriting does involve the intellectual faculties, the Supreme 
Court in Gilbert v. California has held, subsequent to Fitzsimmons, a "mere hand
writing exemplar” to be "an identifying characteristic” outside the fifth amend
ment’s protection.31 The Court apparently overlooked the use of intellect in the 
production of the exemplar. In. dissent, Mr. Justice Fortas stated that the accused 
was "compelled ... to engage in a volitional act . . . ,”32 To consider the pro
duction of an exemplar a "volitional act” is the better position and demonstrates 
an awareness that the accused’s intellectual faculties should be protected by the 
fifth amendment.]

1 The stock was seized pursuant to Int. Rev. Code of 1954, §§ 6331, 6335, 6338, 6339, 
which empower the revenue officer, upon taxpayer’s failure to pay assessed taxes on demand, 
to levy upon and sell taxpayer’s property to satisfy the tax lien.

2 See Int. Rev. Code of 1954, § 1211(b).
3 See Int. Rev. Code of 1954, § 1212(b).

31 87 Sup. Ct. 1951, 1953 (1957). This is a clear adoption of the physical characteristics 
test.

33 Id. at 1966.

INCOME TAXATION—FAMILY TRANSACTIONS—INVOLUN
TARY SALES—Losses Sustained in Intrafamily Involun
tary Sales Are Disallowed by Section 267 of the Inter
nal Revenue Code. James H. Merritt, Sr., 47 T.C. No. 51, 
CCH Tax Ct. Rep, Dec. 28350 (Feb. 24, 1967).

In I960 stock owned by James H. Merritt, Sr., in a closely held family cor
poration was seized by a revenue officer of the Internal Revenue Service1 for the 
purpose of collecting federal income tax assessments of over 190,000 dollars out
standing against the taxpayer. At the public auction, Mrs. Merritt, the sole bidder, 
paid 25,000 dollars for the shares in which her husband had a basis of 135,000 
dollars. In their joint return for the year of sale Mr. and Mrs. Merritt claimed a 
capital loss,2 and in 1961 and 1962 a capital loss carryover,3 on the shares sold. 
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The Commissioner of Internal Revenue disallowed the loss4 and determined defi
ciencies in the income taxes of the Merritts; this was sustained by the Tax Court 
on taxpayers’ petition to redetermine the deficiency.5 Held, losses sustained in 
intrafamily involuntary sales are disallowed by Section 267 of the Internal Reve
nue Code.6

4 See Int. Rev. Code of 1954, § 267.
5 See Int. Rev. Code of 1954, § 6213(a).
6 James H. Merritt, Sr., 47 T.C. No. 51, CCH Tax Ct. Rep. Dec. 28350 (Feb. 24, 1967) 

(Tietjens, J.; Dawson, J., dissenting, joined by Forrester, Fay, Hoyt & Simpson, JJ.).
The Tax Court does not identify the participating bench in its opinions; with five judges 

dissenting, however, it may be inferred that at least five judges joined Judge Tietjens in his 
opinion for the court. Thus, at least eleven of the fourteen members of the Tax Court joined 
in the determination of the case.

7 Int. Rev. Code of 1954, §§ 267(a)(1), (b).
8 Revenue Act of 1937, ch. 815, § 301(a), 50 Stat. 827 (reenacted by Int. Rev. Code of 

1939, ch. 2, § 24(b)(1)(A), 53 Stat. 16); Revenue Act of 1934, ch. 277, § 24(a)(6), 48 Stat. 
691. The 1937 and 1954 provisions were substantially identical to the original 1934 section, 
serving primarily to expand the categories of transactions from which losses would be dis
allowed.

9H.R. Rep. No. 704, 73d Cong., 2d Sess. 23 (1934), in 1939-1 Cum. Bull. 571; see 
H.R. Rep. No. 1546, 75th Cong., 1st Sess. 1, 26-29 (1937), in 1939-1 Cum. Bull. 704, 722- 
24; S. Rep. No. 558, 73d Cong., 2d Sess. 1, 27 (1934), in 1939-1 CUM. BULL. 586, 607; 81 
Cong. Rec. 9019 (1937) (remarks of Congressman Doughton); 78 Cong. REC. 2662 (1934) 
(remarks of Congressman Hill).

10 H.R. Rep. No. 704, 73d Cong., 2d Sess. 23 (1934), in 1939-1 Cum. Bull. 571.
11 III-l Cum. Bull. 149 (1924).
12XIII-2 Cum. Bull. 293 (1934).
13 Frank B. Gummey, 26 B.T.A. 894 (1932), acq., XIII-2 Cum. BULL. 8 (1934).
ii 331 U.S. 694 (1947).

Section 267 provides, inter alia, that "losses from sales or exchanges of prop
erty . . . directly or indirectly, between . . . members of a family” shall be dis
allowed.7 This provision and its predecessors8 were designed to close the “loop
hole of tax avoidance,”9 available to taxpayers who created losses through trans
actions between members of a family and close corporations.10 The Internal 
Revenue Service had sought to close that loophole as early as 1924, when it issued 
I.T. 1997,11 which provided that a loss from the sale of securities by a married 
taxpayer filing a joint return could not be deducted if, within thirty days before 
or after such sale, taxpayer’s spouse acquired substantially identical property and 
held it for any period. This was revoked, however, by I.T. 2824,12 which was 
issued to reflect IRS acquiescence in a 1932 Tax Court case13 which held that 
treating interspousal sales as transactions of a single individual simply because 
the parties filed a joint income tax return denied them their rights as individual 
taxpayers, which they retained despite filing a joint return. Section 24 (now 
section 267) was designed to fill the void left by that case and the IRS acquies
cence.

The Supreme Court first considered the section in 1947, in McWilliams v. 
Commissioner^ Taxpayer had directed his broker to sell certain shares of stock 
from his or his wife’s portfolio and buy identical amounts of stock in the same 
companies and at substantially the same price in the other spouse’s name, admit
tedly intending to create losses for tax purposes. The Court disallowed the loss 
deductions, and held that “the purpose of section 24(b) was to put an end to the 
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right of taxpayers to choose, by intrafamily transfers . . . their own time for real
izing tax losses on investments which, for most practical purposes, are continued 
uninterrupted.”15 The Court rejected McWilliams’ argument that the statute pro
hibited direct or indirect sales between members of a family, but was inapplicable 
to coincidental sales by family members to or from disinterested parties through 
an open market such as the New York Stock Exchange. The Court feared that 
limiting the section to instances where title in a piece of property was transferred 
from one family member to another would "leave a loop-hole almost as large as 
the one [Congress] . . . had set out to close.”16

15 W. at 700.
16 Id. at 701. The Supreme Court held that § 24(b) prohibited loss deductions on all 

intrafamily sales, and that McWilliams’ transactions must be included under the definition of 
"indirect” sales. Accord, Commissioner v. Ickelheimer, 132 F.2d 660, 661 (2d Cir. 1943) 
(L. Hand, J., dissenting). Judge Hand’s dissent was cited with approval in Commissioner v. 
Kohn, 158 F.2d 32, 33 (4th Cir. 1946). The Supreme Court studied both the Kohn and Ickel
heimer cases, whose facts were similar to those in McWilliams, in deciding the latter case, and 
impliedly approved only the Fourth Circuit’s holding in Kohn, which had disallowed the loss 
deduction. 331 U.S. at 696 & n.6. The Second Circuit, in Ickelheimer, had allowed the loss. 
132 F.2d at 661.

Despite the repudiation by the Supreme Court of a statutory prerequisite of direct title 
transfer between family members, both the majority and dissenting opinions in Merritt tried 
to bolster their arguments with references to the chain-of-title theory. The majority argued 
that at no time did the Service hold title to the property but that the IRS acted only as an agent 
for Mr. Merritt in the sale of the stock to his wife. Thus, they reasoned, the sale was directly 
between the Merritts. 47 T.G at------ , CCH Tax Ct. Rep. Dec. 28350, at 2112. Judge
Dawson, in dissent, while rightly rejecting the agency fiction, erred in urging his own title 
argument, that although the Service never had title to the stock, "it was the certificate of sale 
issued by the Internal Revenue Service . . . that transferred James’ right, title and interest in 
the stock to Amanda,” and that therefore only a direct sale between the IRS and Mrs. Merritt 
had been made, not an indirect sale between the spouses. Id. at------ , CCH Tax Ct. Rep.
Dec. 28350, at 2118; see McCarty v. Cripe, 201 F.2d 679 (7th Cir. 1953); cf. Hefner v. North
western Life Ins. Co., 123 U.S. 747, 751 (1887). See generally Hamovit, Disallowances of 
Losses and Deductions and Characterizations of Gains Between Related Persons, 15 W. RES. 
L. REV. 270, 274-76 (1964). Both arguments are equally fiction-ridden, and in any case, are 
unnecessary to a resolution of the issue in this case, since twenty years ago the Supreme Court 
discarded consideration of the title question as irrelevant to the applicability of the statute. 
McWilliams v. Commissioner, 331 U.S. 694, 701 (1947).

17 McNeill v. Commissioner, 251 F.2d 863 (4th Cir.), cert, denied, 358 U.S. 825 (1958); 
McCarty v. Cripe, 201 F.2d 679 (7th Cir. 1953). In McNeill, Pennsylvania tax authorities 
seized taxpayer’s realty to satisfy outstanding tax liens. After six years of unsuccessful attempts 
by the authorities to sell the property, they offered it to taxpayer’s family corporation for §750. 
The Fourth Circuit reversed the Tax Court, which had sustained the Commissioner’s disallow
ance of the loss, on the ground that it was occasioned by the seizure and sale of the property by 
the state revenue officers, and not by the transfer of the realty to the family corporation. 251 
F.2d at 865. The statute, the court said,

was designed to put an end to the right of taxpayers to choose their own time for 
realizing tax losses on investments by intra-family transfers and other designated de
vices. ... It is quite impossible to find in this evidence the sort of conduct which 
characterizes family transfers made for the purpose of realizing tax losses and at the 
same time retaining the investments. The realization of the loss in this instance was 

The Merritts sought to limit the broad terms of the statute in another way, 
arguing that the statutory prohibition on loss deductions from intrafamily trans
actions extends only to voluntary transfers between related taxpayers. The tax
payers relied on two court of appeals cases which held that section 267 does not 
apply where the taxpayer did not choose the time for the loss, that is, where the 
sale was involuntarily forced upon him.17 The Tax Court, attempting to discredit the 
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earlier cases,18 held that the absolute terms of section 267 preclude such a curb 
on the disallowance.19 The court not only relied on the statute,20 but also on 
the loosely worded statements of legislative purpose accompanying passage of 
the original section21 and the general language of the Supreme Court in McWil
liams, the landmark interpretation of old section 24(b).22 The Tax Court was 
unwilling to acknowledge taxpayers’ distinction between those "voluntary” intra
family sales which are prearranged by the taxpayer for the purpose of taking a 
tax loss at a time favorable to his tax needs, but in which he effectively retains 
complete control over the "sold” property, and "involuntary” sales, where outside 
parties such as tax authorities or foreclosing mortgagees force a sale upon the 
taxpayer at a time convenient to themselves with no assurance to the taxpayer 
that parties inimical to his interests will not succeed in obtaining control.23

not brought about by an arrangement between the taxpayer and the corporation which 
he controlled but was due to the separate and independent action of the public au
thorities in the collection of overdue taxes.

Id. at 865-66.
Similarly, in McCarty, the Ohio authorities foreclosed tax liens on realty owned by the tax

payer. After active bidding at the public auction, the property was purchased by the trustee 
of a close corporation in which taxpayer owned the major interest. The Seventh Circuit held 
that the purpose of the statute was not intended to encompass involuntary transfers between 
related taxpayers, noting that the taxpayer had no opportunity to choose the time of sale and 
prearrange the time of loss since he could not control the time of foreclosure and sale by the 
tax authorities. 201 F.2d at 682.

18 The court contended that the McCarty and McNeill courts “failed accurately to inter
pret McWilliams v. Commissioner," but that "if need be, [those cases] . . . can each be distin
guished by reason of the fact that the courts note that the title passed from the taxpayer to the 
taxing authority and then from the taxing authority to the related party.” 47 T.C. at ------ ,
CCH Tax Ct. Rep. Dec. 28350, at 2113. The court further cited the spirited bidding in 
McCarty, which factor was absent in the instant case. Ibid.

19 The Tax Court has consistently maintained this position. Robert H. McNeill, 27 T.C. 
899 (1957), rev’d, 251 F.2d 863 (4th Cir.), cert, denied, 358 U.S. 825 (1958) (taxpayer’s 
property purchased in tax sale by family corporation); Thomas Zacek, 8 T.C. 1056 (1947) 
(taxpayer’s property purchased by siblings in sheriff’s sale); Nathan Blum, 5 T.C. 702 (1945) 
(partnership interest of retiring taxpayer purchased by brother/partner).

20 See note 7 supra and accompanying text.
21 47 T.C. at------ , CCH Tax Ct. Rep. Dec. 28350, at 2112.
22 Ibid., citing 331 U.S. at 701. "The Supreme Court clearly stated that the statutory lan

guage in question provides ’an absolute prohibition—not a presumption—against the allow
ance of losses on any sales between the members of certain designated groups’ . . . .” 47 T.C. 
at------ , CCH Tax Ct. Rep. Dec. 28350, at 2111, quoting 331 U.S. at 699.

23 In its only consideration of the voluntary/involuntary distinction, the Supreme Court 
rejected it. Helvering v. Hammel, 311 U.S. 504 (1941). Taxpayer purchased land, and 
when he defaulted on his mortgage payments the seller foreclosed on the property. At the ju
dicial sale, taxpayer sustained a loss on the real estate, for which he claimed a full tax deduc
tion. The Commissioner treated the transaction as creating a capital loss, and allowed only a 
$2000 deduction, the maximum allowable each year for capital losses. Revenue Act of 1934, 
ch. 277, §§ 23(j), 117(d), 48 Stat. 689, 715. Under earlier provisions a taxpayer could take 
full loss deductions by selling potential "capital assets” at a loss within two years of purchase 
while holding profitable assets for a two-year period and receiving favorable treatment on sub
sequent capital gains, since capital assets were then defined as only that property which had 
been held by the taxpayer for more than two years. Revenue Act of 1924, ch. 234, § 208(a) 
(8), 43 Stat. 263. Subsequent provisions eliminated the time element in defining capital 
assets. Int. Rev. Code of 1939, ch. 1, § 117(a), 53 Stat. 50. Taxpayer argued that the pur
pose of the statutory changes in the definition and treatment of capital assets was to limit the 
tax avoidance which had been possible because of the original time-oriented definition of capi
tal assets, and that therefore the amended sections were not applicable when the type of trans



1967] Recent Decisions 1159

Those who advocate a broad application of the section point out that it is 
indeed absolute in its terms.24 The concomitant treasury regulation expressly 
excludes from consideration the bona fides of the parties to section 267 trans
actions.25 It is further argued that, notwithstanding the avowed purpose of Con
gress to curtail tax avoidance, Congress’ failure to provide an exception for the 
bona fide intrafamily transaction confirms the legislature’s intent that the provi
sion be an absolute prohibition.26 Most important, since transfers between mem
bers of the same economic entity most often result in neither true economic de
privation nor loss of control over the property sold,27 there is no need to provide 
deduction allowances28 even where the motive of the sale was not solely to "create” 
tax losses.29

action, i.e., involuntary, would not allow for manipulation of assets for the purpose of tax 
avoidance. The Supreme Court rejected this interpretation of the legislative purpose, and held 
that the treatment of capital assets must be viewed in to to', that the preferential treatment of 
capital gains was designed to encourage profit taking and the free flow of capital and not merely 
to close an earlier loophole of tax avoidance. Therefore "it cannot be assumed . . . that Con
gress intended to permit deductions in full” of capital losses simply by virtue of the involun
tary nature of the sale, "while taxing only a fraction of the gains resulting from [such] . . . 
sales.” 311 U.S. at 509. (Emphasis added.)

24 E.g., McWilliams v. Commissioner, 331 U.S. 694, 699 (1947); United States v. Nor
ton, 250 F.2d 902, 907-08 (5th Cir. 1958); Thomas Zacek, 8 T.C. 1056, 1057 (1947); Nathan 
Blum, 5 T.C. 702, 711 (1945); Stapleton, Losses Between Related Taxpayers Under Section 
24(b), 31 Taxes 902 (1953); 67 Harv. L. Rev. 350 (1953); 55 Harv. L. Rev. 872 (1942); 
31 Marq. L. Rev. 255 (1947); 33 Va. L. Rev. 95 (1947). See generally 5 Mertens, Fed
eral Income Taxation §§ 28.27, .49 (rev. ed. 1963).

25Treas. Reg. § 1.267(a)-l(c) (1958) provides: "Scope of Section. Section 267(a) re
quires that deductions for losses . . . described therein be disallowed even though the transac
tion in which such losses . . . were incurred was a bona fide transaction.”

26 See Thomas Zacek, 8 T.C. 1056, 1057 (1947); Nathan Blum, 5 T.C. 702, 711 (1945).
27 McWilliams v. Commissioner, 331 U.S. 694, 699 (1947); Helvering v. Clifford, 309 

U.S. 331, 335-36 (1940); Burnet v. Wells, 289 U.S. 670, 677 (1933); Corliss v. Bowers, 281 
U.S. 376, 378 (1930); cf. Commissioner v. Whitney, 169 F.2d 562 (2d Cir.), cert, denied, 335 
U.S. 892 (1948). See generally 5 Mertens, Federal Income Taxation § 28.27 (rev. ed. 
1963).

28 The allowance of deductions is a matter of legislative grace, and Congress has the power 
to limit or abolish such allowances entirely, and tax gross income. E.g., Interstate Transit 
Lines v. Commissioner, 319 U.S. 590, 593 (1943); see Tyler, Disallowance of Deductions on 
Public Policy Grounds, 20 Tax L. Rev. 665 (1965).

The Tax Court in Merritt acknowledged the general policy which permits individuals to 
sell property, and take any resulting losses, at any time, even where tax benefit is the sole fac
tor motivating the decision to sell. 47 T.C. at------ , CCH Tax Ct. Rep. Dec. 28350, at 2112.

29 It is significant that the argument that legislative silence on bona fide transactions indi
cates its approval of blanket application of § 267 has also been cited in cases where there was 
neither transfer within an economic family unit nor retention by the seller of control over the 
property sold, and where the sale was unquestionably not initiated to create a sham tax loss. 
In Nathan Blum, 5 T.C. 702 (1945), taxpayer, anticipating retirement, sold his share in a fam
ily business to his brother, who was also his partner. The Tax Court disallowed the loss de
spite the clear presence of good faith and real economic detriment to the retiring partner from 
denial of the loss deduction. Int. Rev. Code of 1939, ch. 1, § 24(b)(1)(A), 53 Stat. 16. The 
court reasoned:

Undoubtedly Congress, in enacting the provision in question, was motivated by 
a desire to prevent intrafamily transactions in property for the sole purpose of sus
taining “unreal” losses to be deducted for tax purposes. . . .

Nevertheless, the language chosen by Congress ... is so broad as to admit of no 
exception [even though] ... a hardship may result in particular cases, as in this one, 
where the transaction is in entire good faith ....
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Opponents30 of the absolutist view urge an application of the statute limited 
to cases of voluntary transfers, since the legislative intent behind the section was 
clearly to prohibit tax avoidance through prearranged bogus sales. They note the 
impracticality of prearranged involuntary sales geared to the taxpayer’s tax-loss 
needs,31 since the outside party levying on taxpayer’s property probably will not 
be amenable to arranging a time of sale convenient to the taxpayer.

5 T.C. at 711. But see Montgomery, Federal Taxes 11.53, .54 (Bardes, Mahon, McCul
lough & Richardson ed. 1954); Hamovit, supra note 16, at 271; 46 MICH. L. REV. 574 (1948). 
See generally Note, 49 Yale L.J. 75 (1939).

30 E.g., McNeill v. Commissioner, 251 F.2d 863 (4th Cir.), cert. denied, 358 U.S. 825
(1958); McCarty v. Cripe, 201 F.2d 679 (7th Cir. 1953); Enid Ice & Fuel Co. v. United States, 
142 F. Supp. 486 (W.D. Okla. 1956); National Metropolitan Bank v. United States, 111 F. 
Supp. 422 (Ct. Cl. 1953); James H. Merritt, Sr., 47 T.C. No. 51, at------ , CCH Tax Ct. Rep.
Dec. 28350, at 2115 (Feb. 24, 1967) (Dawson, J., dissenting); Montgomery, op. cit. supra 
note 29, at 11.53, .54; Hamovit, supra note 16, at 275; Note, 49 Yale L.J. 75, 78 (1939); 46 
Mich. L. Rev. 574, 575 (1948).

31 One writer, however, has suggested that the clever taxpayer could create conditions from 
which a conveniently timed seizure and tax loss would follow: "It would seem that any indi
vidual with real property that had declined in value to a marked extent could cease paying 
taxes and await the inevitable sheriff’s sale and contemplated repurchase. This would be a 
means of wiping out the liability for delinquent taxes and realizing a tax loss at one and the 
same time.” Stapleton, supra note 24, at 904. This highly simplistic view does not account 
for the possibility that additional property might be seized by the taxing authorities to satisfy 
the lien, and that in any case outside parties at the public sale might succeed in outbidding tax
payer’s agent. See Hamovit, supra note 16, at 275.

32 James H. Merritt, Sr., 47 T.C. No. 51, at------ , CCH Tax Ct. Rep. Dec. 28350, at
2116 (Feb. 24, 1967) (Dawson, J., dissenting); accord, United States v. American Trucking 
Ass’ns, 310 U.S. 534, 543-44 (1940); Haggar Co. v. Helvering, 308 U.S. 389, 394 (1940).

33 James H. Merritt, Sr., supra note 32, at------ , CCH Tax Ct. Rep. Dec. 28350, at 2116
(Dawson, J., dissenting).

34 Mr. and Mrs. Merritt owned jointly, with their children, the family corporation, and also
engaged in extensive real estate ventures together. There is no evidence in the record that 
the family was other than a single, economic entity. See id. at------ , CCH TAX Ct. Rep. Dec.
28350, at 2107-11. The Tax Court emphasized, in addition, Mr. Merritt’s encouragement to 
his wife to purchase the stock at the sale, and that he cosigned a note whereby Mrs. Merritt 
borrowed sufficient funds to purchase the shares. Id. at------ , CCH Tax Ct. Rep. Dec. 28350,
at 2108, 2112. It is arguable that, because the family retained title and control of the stock, 
their only "real” loss was the §25,000 necessary to retain these rights. When an intrafamily 
transaction results in disallowance of a loss, the purchaser assumes the seller’s basis in the prop

Central to the argument for limiting section 267 is the practice of the courts, 
when the words of a statute do not clearly express the intention of the legislature, 
to seek out any reliable evidence of the legislative intent and apply it, "regardless 
of whether the statutory language appears to be clear.”32 Thus, despite the ab
solute terms of the section, that "no deduction shall be allowed” in intrafamily 
sales, when viewed "beneath the illuminating skylight of the legislative pur
pose,”33 the statute cannot be indiscriminately applied in all cases of involuntary 
transfers, since some may offer no real threat to the integrity of the tax system 
through avoidance schemes. It is only when the transfer, while involuntary, does 
not result in true economic loss that the section should properly apply to prohibit 
a loss deduction.

Because the taxpayers in this case were an economic unit and apparently mu
tually controlled the family corporation,34 the Merritt decision does not present 
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a baldly unjust result. The Tax Court’s approach toward section 267, however, 
presages harsh and perhaps unjust decisions in future litigation. Instead of limit
ing its opinion to a narrow rule based on the facts before it, that is, the issue of 
control retention, the court insisted on reaffirming the absolutist view it has 
maintained since its first consideration of the voluntary/involuntary distinction 
twenty years ago,35 which extends section 267 to cases where economic control 
is relinquished and where the sale is wholly involuntary on the part of the tax
payer. Where both of the latter elements are present, section 267 should not 
apply to disallow taxpayer’s loss.

erty for the purpose of subsequent sale. INT. Rev. CODE OF 1954, § 267 (d). Thus, should 
Mrs. Merritt sell the stock to an outside party, her gain or loss will be computed from the 
3135,000 basis she assumed from her husband, not the 325,00 which she paid for the property.

Had Mrs. Merritt not purchased the shares, the IRS would have been burdened with the 
taxpayer’s interest in a closely-held corporation, since she was the sole bidder; the Service 
would not even have had the benefit of the $25,000 paid by taxpayer’s wife. While not in
herently unjust, it seems unreasonable to penalize the taxpayer when a member of his family 
purchases, through an involuntary sale, taxpayer’s property, in situations where outside parties 
exhibited no interest in the sale proceedings.

35 Thomas Zacek, 8 T.C. 1056 (1947); see Nathan Blum, 5 T.C. 702 (1945); note 19 supra.
36 Montgomery, op. cit. supra note 29, at 11.53, .54; 46 Mich. L. Rev. 574, 576 n.8 

(1948).
37 The court’s absolute stricture condemns all bona fide sales between family members, in

cluding sales between members of different economic units, and between estranged relatives. 
E.g., Nathan Blum, 5 T.C. 702 (1945); see Hamovit, supra note 16, at 271. See generally 
Note, 49 Yale L.J. 75, 78 (1939).

38 As one critic of § 267 has noted, "Once the King of England prohibited the game of 
Nine Pins, so the people began playing Ten Pins.’’ Carson, Transactions Between Related 
Taxpayers, N.Y.U. 16th Inst, on Fed. Tax. 853, 855 n.10 (1958).

The purpose of the section is to frustrate tax avoidance. When taxpayers 
voluntarily undertake intrafamily sales, there is the possibility of an underlying 
intent to retain or revive the seller’s control in the property or to continue the 
benefits he formerly received from it. When members of an economic entity, 
such as husband and wife or parent and dependent child, are parties to a sale, it 
is inferrable that no real economic loss was sustained by the seller. But where 
the sale is both outside the control of the taxpayer and consummated with an 
individual outside his economic unit, then there is no reason to disallow the loss 
he sustains in the transaction, since there is no opportunity for tax avoidance.

Because of the nature of family businesses, ownership interests in such enter
prises will continue to be purchased at forced sales by relatives of the taxpayer. 
Understandably, an owner of a close corporation or family partnership will be 
concerned with ensuring family, though not necessarily personal, control when 
forced to sell his interest in the business; thus he may encourage members of his 
family to purchase the interest sold. Moreover, the owners of the business may 
wish to acquire taxpayer’s interest to protect their own control over the business. 
Additionally, a partial interest in a family enterprise is not a commodity market
able among individuals outside the family circle.36 Taking these factors into ac
count, the Tax Court’s interpretation of section 26737 will tempt taxpayers con
fronted with forced sales to find even more indirect methods of avoiding the pro
hibitions of the statute.38

Therefore, while the burden of proof should be placed on the taxpayer, provi
sion should be made for him to present evidence of (1) the involuntary nature
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of the transaction by a showing that he did not intentionally precipitate the sale 
through a calculated failure to pay taxes, mortgage payments, or other obligations, 
and (2) the absence of economic and control identity between himself and the 
purchaser, reflecting a complete relinquishment of the rights formerly enjoyed 
by the taxpayer. In such situations the taxpayer incurs true financial injury which 
should be the basis of a loss deduction in computing his tax liability.

LIBEL AND SLANDER—GOVERNMENT IMMUNITY—PRIVI
LEGED COMMUNICATIONS—Defense Contractor In
volved In Security Work Is Considered Government 
Agency Entitled To Absolute Privilege. Becker v. Philco 
Corp., 372 F.2d 771 (4th Cir. 1967).

Plaintiffs were employed by defendant corporation under contract to the De
partment of Defense which required Philco to report all compromises or suspected 
compromises of security information. Philco, having received information of a 
suspected compromise by the plaintiffs, instituted an intracompany investigation 
which resulted in a report to the Government. On the basis of this report, plain
tiffs’ security clearance was temporarily suspended pending an administrative 
hearing guaranteed by Defense Department regulations.1 As a result of this sus
pension, plaintiffs lost their jobs and also the opportunity to work in any defense 
industry. Their action against the corporation, claiming that the publication by 
Philco to the Department of Defense constituted libel, resulted in a grant of sum
mary judgment for defendant since the communication was found to be absolutely 
privileged.2 On appeal the Fourth Circuit affirmed. Held, a defense contractor 
involved in security work is considered a government agency entitled to absolute 
privilege.3

1 DOD Directive No. 5220.6 § I (I960) 32 C.F.R. § 155.1-1 to -6 (1966).
2 Becker v. Philco Corp., 234 F. Supp. 10 (E.D. Va. 1964).
3 Becker v. Philco Corp., 372 F.2d 771 (4th Cir. 1967) (Bryan, J.; Haynsworth, C.J. and 

Sobeloff, J.).
4 U.S. Const, art. I, § 6.
3 Bradley v. Fisher, 80 U.S. (13 Wall.) 335, 347 (1871).
3 Spalding v. Vilas, 161 U.S. 483 (1896).
7 E.g., Gregoire v. Biddle, 177 F.2d 579 (2d Cir. 1949), cert, denied, 339 U.S. 949 (1950) 

(Attorney General); Smith v. O’Brien, 66 App. D.C. 387, 88 F.2d 769 (1937) (Chairman of 
Tariff Commission); Harwood v. McMurtry, 22 F. Supp. 572 (W.D. Ky. 1938) (internal reve
nue agent). For a discussion of absolute privilege of government officials see Developments 
in the Law—Remedies Against the United States and Its Officials, 70 Harv. L. Rev. 827, 
834-37 (1957).

3 177 F.2d 579, 581 (2d Cir. 1949), cert, denied, 339 U.S. 949 (1950).

Absolute privilege was originally granted to members of Congress by the Con
stitution,4 then later extended by the courts to the federal and state judiciary,5 the 
heads of executive departments,6 and by mid-twentieth century, to the higher 
echelons of the Government.7 The rationale of absolute privilege was explained 
by Judge Learned Hand in his oft-quoted opinion in Gregoire v. Biddle-.8 "[T]o 
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submit all officials, the innocent as well as the guilty, to the burden of a trial 
and to the inevitable danger of its outcome, would dampen the ardor of all but 
the most resolute, or the most irresponsible, in the unflinching discharge of their 
duties.” Barr v. Matteo'*  elucidated this concept, indicating that constant expo
sure to suit might force a government official to needlessly expend time and en
ergy which otherwise would be devoted to government service. Barr further ex
tended an absolute privilege to lower governmental ranks,9 10 but doubt still exists 
about the outer limits of this immunity.11

9 360 U.S. 564 (1959).
10 Prior to Barr absolute privilege had been extended to a number of executive officials 

who were not heads of departments. E.g., Papagianakis v. The Samos, 186 F.2d 257 (4th Cir. 
1950), cert, denied, 341 U.S. 921 (1951) (immigration official); Gibson v. Reynolds, 172 
F.2d 95 (8th Cir.), cert, denied, 337 U.S. 925 (1949) (member of local draft board). How
ever, until Barr the Supreme Court had not voiced its opinion on the scope of immunity. The 
language of Barr has been taken as approbation of this extension. "We do not think that the 
principle announced in Vilas can properly be restricted to executive officers of cabinet rank 
. . . .” 360 U.S. at 572. Citing Barr, courts have granted absolute immunity to lesser govern
ment employees. S & S Logging Co. v. Barker, 366 F.2d 617, 620 (9th Cir. 1966) (national 
forest supervisor); Garner v. Rathburn, 346 F.2d 55, 57 (10th Cir. 1965) (civilian supervisor 
of an Air Force base maintenance crew); Carr v. Watkins, 227 Md. 578, 177 A.2d 841 (1962) 
(naval ordinance laboratory security officer). Cases which denied immunity have not grap
pled with the problem of the limits of absolute privilege, but have decided that the defendants 
acted outside their line of duty. E.g., Kelley v. Dunne, 344 F.2d 129 (1st Cir. 1965); Hughes 
v. Johnson, 305 F.2d 67 (9th Cir. 1962); Colpoys v. Gates, 73 App. D.C. 193, 118 F.2d 16 
(1941).

11 "While the language of the recent cases indicates an unlimited reach to the privilege, it 
may be possible that a case involving ... an administrative employee at a minor grade might 
lead to a reexamination of the language [in Barr]." Poss v. Lieberman, 299 F.2d 358, 360-61 
(2d Cir.), cert, denied, 370 U.S. 944 (1962). The uncertainty of the scope of the privilege 
concerns public statements; the law seems well settled, however, that an officer making an 
intra-agency report is clothed with absolute privilege. Poss v. Lieberman, 299 F.2d 358 (2d 
Cir.), cert, denied, 370 U.S. 944 (1962); see Chafin v. Pratt, 358 F.2d 349 (5th Cir.), cert, 
denied, 385 U.S. 878 (1966); Wozencraft v. Captiva, 314 F.2d 288 (5th Cir. 1963).

12 Barr v. Matteo, 360 U.S. 564, 575 (1959); see Howard v. Lyons, 360 U.S. 593 (1959).
13 Preble v. Johnson, 275 F.2d 275 (10th Cir. I960); Standard Nut Margarine Co. v. Mel

lon, 63 App. D.C. 339, 72 F.2d 557, cert, denied, 293 U.S. 605 (1934); see Barr v. Matteo, 
360 U.S. 564, 575 (1959); Howard v. Lyons, 360 U.S. 593 (1959).

14 Barr v. Matteo, 360 U.S. 564, 573-75 (1959). The Second Circuit proposes a test: 
"[IJs the act complained of the result of a judgment or decision which it is necessary that the 
Government official be free to make without fear or threat of vexatious or fictitious suits and 
alleged personal liability?” Ove Gustavsson Contracting Co. v. Floete, 299 F.2d 655, 659 (2d 
Cir. 1962), cert, denied, 374 U.S. 827 (1963); see Sauber v. Gliedman, 283 F.2d 941, 943 
(7th Cir. I960), cert, denied, 366 U.S. 906 (1961). Although not mentioned by the Supreme 
Court in Barr, since that case arose in the District of Columbia, acts of federal government offi
cials are governed by federal law. Howard v. Lyons, 360 U.S. 593, 597 (1959); cf. Clearfield 
Trust Co. v. United States, 318 U.S. 363 (1943).

15 E.g., Chavez v. Kelly, 364 F.2d 113, 115 (10th Cir. 1966); Chafin v. Pratt, 358 F.2d
349 (5th Cir.), cert, denied, 385 U.S. 878 (1966); Continental Bank & Trust Co. v. Brandon,
297 F.2d 928 (5th Cir. 1962).

In order to qualify for an absolute privilege one must be a government offi
cial, acting within the "outer perimeter”12 13 of either a mandatory duty18 or a duty 
with sufficient discretion to necessitate the shield of immunity.14 15 If these re
quirements are met, his action is privileged even if done maliciously.16 * Courts 
have been cognizant, however, of the need for "protection of the individual citi
zen against damage caused by oppressive or malicious action on the part of public
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officers.”16 When at times they refuse to extend absolute privilege to all defend
ants, courts may instead permit a qualified privilege,17 which gives immunity 
from suit unless the plaintiff can show that the alleged libel was malicious18 or 
was made with knowledge of its untruthfulness.19 A qualified privilege extends 
to all communications made by a person who has an interest in a particular matter 
or a duty to communicate such information, if it is made to persons having a cor
responding interest or duty.20

16Norton v. McShane, 332 F.2d 855, 857 (5th Cir. 1964), cert, denied, 380 U.S. 981 
(1965).

17 See Kelley v. Dunne, 344 F.2d 129, 133 (1st Cir. 1965); PROSSER, TORTS 796 (3d ed. 
1964).

18 Kern v. Hettinger, 303 F.2d 333 (2d Cir. 1962); Ridgeway v. Safeway Stores, Inc., 139 
F. Supp. 290 (E.D. Va. 1948). "Malice . . . means something broader than personal ill-will; it 
means an abuse’ of the privilege.” Kelley v. Dunne, supra note 17, at 133.

19 See Boston Mut. Life Ins. Co. v. Varone, 303 F.2d 155 (1st Cir. 1962); Bakshandeh v. 
American Cyanamid Co., 211 F. Supp. 803 (S.D.N.Y. 1962). See generally PROSSER, TORTS 
819-23 (3d ed. 1964).

20 Montgomery Ward & Co. v. Watson, 55 F.2d 184 (4th Cir. 1932); Hager v. Hanover 
Fire Ins. Co., 64 F. Supp. 949, 952 (W.D. Mo. 1945). See generally PROSSER, Torts 807-11 
(3d ed. 1964). The cases do not distinguish clearly between "interest” and “duty.”

Without either absolute or qualified privilege, the only complete defense would be the 
truth of the alleged libel and that it was published with good motives and for justifiable ends. 
Other defenses, such as retraction, would only go toward mitigating damages. Prosser, Torts 
823-28 (3d ed. 1964).

21 372 F.2d 771 (4th Cir. 1967).
22 Appellants argued that the report was first made verbally through informal channels 

and that when a written report was finally sent it was not directed to the security officer desig
nated in the agreement between appellee and the Government. Brief for Appellants, p. 6. 
The issue, however, was not further developed.

It is generally accepted that if an action were outside the defendant’s line of duty the ab
solute privilege would not apply. Kelley v. Dunne, 344 F.2d 129, 132-33 (1st Cir. 1965); 
see Barr v. Matteo, 360 U.S. 564 (1959); Howard v. Lyons, 360 U.S. 593 (1959).

23 372 F.2d at 774, quoting Barr v. Matteo, 360 U.S. at 572-73.
24 E.g., LeBurkien v. Notti, 365 F.2d 142 (7th Cir. 1966) (regional director of Housing 

and Home Finance Agency); Waymire v. Deneve, 333 F.2d 149 (5th Cir. 1964) (customs 
agent); see cases cited note 10 supra.

The Fourth Circuit in Becker v. Philco Corp.21 dismissed as unimportant ap
pellants’ contentions that the report to the Defense Department was made outside 
the channels designated by the contract22 and that the information involved did 
not consist of state secrets. The court found the basic issue to be whether Philco, 
as a defense contractor, could successfully analogize its position to that of a gov
ernment agency.23 The court accepted the logic of the necessary redelegation of 
authority and applied it to Philco, reasoning that Philco had been entrusted with 
state secrets which belonged exclusively to the sovereign, hence making Philco 
analogous to a federal agency. The court then found that a federal agency and 
its officials in similar circumstances would have met the requirements necessary 
for absolute privilege since the report was mandatory and of an internal nature, 
not for public consumption. Philco was therefore granted an absolute privilege 
in defending the libel suit.

This decision may have greater implications than the court considered. Ex
tension of governmental immunity to a defense contractor, coupled with other 
decisions granting absolute privilege to the lower levels of government service,24 
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may serve as a shield behind which employees of defense contractors could vent 
their personal animosities. The rights of an individual’s reputation could readily 
be superseded under the cloak of national security. It is contended that, because 
both Philco and the national security could have been satisfactorily protected 
under a qualified privilege, the court erred in granting absolute privilege to the 
corporation.

The need for absolute privilege under the Becker circumstances could be sup
ported by premonitions that Philco would have to compromise security informa
tion in order to defend itself, and that libel suits would be an imposition to the 
corporation and its employees. It is doubtful, however, that a contractor would 
be allowed to disclose important security information in defense of a libel suit, 
since the Government has the ability to prevent courtroom disclosure of classified 
information.25 Moreover, the imposition of liability upon a defense contractor or 
his employees would not be unduly burdensome under a qualified privilege. The 
rationale used to grant absolute privilege to government officials loses its validity 
at this level for two reasons. First, the defense contractor’s personnel (including 
management) are not so inexpendable that the amount of time devoted to the 
exigencies of a suit would prove greatly detrimental to the defense project,26 espe
cially when balanced against the possible damage to the individual plaintiff if he 
were denied his day in court. Second, it seems doubtful that the fear of suit would 
impede their work, including the protection of national security, to any greater 
extent than that of any nondefense corporation employee who makes personnel 
reports.27 If it is believed that the fear of suit may become a restraint on the 
zealous policing of security matters, the Government could incorporate a clause 
into every defense contract to assume all liabilities incurred by the contractor as 
a result of security investigations.28 The actual cost of such a program would 
probably be minimal.29

25United States v. Reynolds, 345 U.S. 1 (1953). The privilege of not having to reveal 
military secrets is well established. Totten v. United States, 92 U.S. 105, 107 (1875); Mc
Cormick, EVIDENCE, §§ 144-46 (1954); Sanford, Evidentiary Privileges Against the Pro
duction of Data Within the Control of Executive Departments, 3 Vand. L. Rev. 73, 74-75 
(1949).

26 Perhaps some time would have to be spent answering interrogatories or making deposi
tions; however, all other work involved would undoubtedly be handled by the corporation’s 
legal department or their retained counsel. This suggests that perhaps the rationale of govern
ment officials being granted immunity on the theory that they cannot afford the time involved 
in defending suits lacks substance since most officials would be defended by the Department of 
Justice. See 28 U.S.C.A. §§ 516-18 (Supp. 1966). Under a qualified privilege, both govern
ment and corporation officials might never have to go to court since, unless plaintiff could 
show malice or bad faith, the defendants would be granted a directed verdict.

27 It is generally accepted that intracompany communications concerning employees are 
accorded a qualified privilege. Hamilton v. United States Pipe & Foundry Co., 213 F.2d 861 
(5th Cir. 1954); Lee v. Cannon Mills Co., 107 F.2d 109 (4th Cir. 1939); Peoples Life Ins. Co. 
v. Talley, 166 Va. 464, 186 S.E. 42 (1936); Prosser, Torts 809 (3d ed. 1964). This has 
been held to include an investigating company employees’ reports concerning the employees of 
the investigated firm. Campbell v. Willmark Serv. Sys., 123 F.2d 204 (3d Cir. 1941).

28 At least one contract involving similar provisions has been found enforceable against 
the Government. The pertinent provision read in part:

[A] 11 work ... is to be performed at the expense and risk of the Government 
and . . . the Government shall indemnify and hold the Contractor harmless against 
any loss, expense, damage or liability of any kind whatsoever arising out of or in 
connection with the performance of the work . . . except to the extent that such loss, 
expense, damage or liability is due to the personal failure on the part of the cor-
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A further justification for extending absolute privilege would be that indi
viduals who had been wronged by the grant of this privilege would have adequate 
opportunity for redress through administrative proceedings. However, certain 
fundamental attributes of the proceedings available to plaintiffs in cases similar 
to Becker make them ineffective as alternatives to judicial hearing. First, the 
successful plaintiff could only recover loss of earnings during the period of his 
security suspension,* 29 30 thereby leaving him without damages for loss of reputation 
resulting from the defamatory statements. Second, when a question of national 
security is involved in the presentation of certain material at a hearing, the ten
dency is to resolve such conflicts in favor of national security, even though this 
involves a sacrifice of fairness to the plaintiff.31 Finally, the due process safe
guards of administrative procedure are not complete, since the regulations govern
ing these Defense Department hearings indicate that many basic attributes of a 
judicial proceeding are lacking, such as the right to confrontation, the effective 
right to cross-examination and the common-law rules of evidence.32

porate officers ... or of other representatives .. . having supervision and direction of 
the Plant as a whole, to exercise good faith or that degree of care which they normally 
exercise in the conduct of the Contractor’s business.

United States v. United States Cartridge Co., 198 F.2d 456, 461 (8th Cir. 1952) (False Claims 
Act). Use of a similar clause, limited to liabilities arising out of libel and slander suits as a 
result of security investigations, would virtually guarantee aggrieved employees the right to 
be heard in court. The only possible obstacle could be that the information for the plaintiff’s 
trial preparation would not be released by the Government under a claim that it was security 
information.

29 The contractor would realize that a plethora of libel suits would indicate an irresponsi
ble handling of security matters. This could give the Government second thoughts when con
sidering renewal of his contract. Therefore, his security reports will probably be more closely 
analyzed before being turned in, thereby being less likely to contain libelous and ill-founded 
charges. This will reduce the number of suits and therefore the cost to the Government.

so DOD Directive No. 5220.6 § V(C) (I960), 32 C.F.R. § 155.5-3 (1966).
31 See McKay, The Right of Confrontation, 1959 WASH. U.L.Q. 122, 147. The Industrial 

Personnel Access Authorization Review Regulations state:
A determination that granting or retaining authorization for access to informa

tion of a specific classification category is not clearly consistent with the national 
interest shall result in denying or revoking authorization for such access. Any de
termination under this [regulation] . . . adverse to an applicant shall be a determina
tion in terms of the national interest and shall in no sense be a determination as to 
the loyalty of the applicant concerned.

DOD Directive No. 5220.6 § 1(D)(2) (I960), 32 C.F.R. § 155.1-4(b) (1966) . This displays 
the paramount position given to national security without regard to the actual guilt of an indi
vidual.

32 DOD Directive No. 5220.6 (1960), 32 C.F.R. § 155 (1966). (Industrial Personnel 
Access Authorization Review Regulation). These hearings are not subject to the Administra
tive Procedure Act. 5 U.S.C.A. §§ 551-59, 701-06 (Spec. Supp. 1966), as amended, Pub. L. 
89-487, 80 Stat. 250 (1966) (effective July 4, 1967). DOD Directive No. 5220.6 § 1(C)(7) 
(I960), 32 C.F.R. § 155.1-3(g) (1966). The regulations explicitly state that the review pro
ceedings are not subject to "the rules of evidence customary in the courts of the United States 
. . . .” Ibid. 32 C.F.R. § 155.1-3(g) (1966). The appellants’ brief attempted to show why 
these hearings cannot be considered quasi-judicial. Supplemental Brief of Appellants, pp. 
1-20. Many of the contentions therein are equally applicable to questioning the presence of due 
process. See DOD Directive No. 5220.6 § 1(D) (3) (I960), 32 C.F.R. § 155.1-4 (c) (1966) 
(lack of power to subpoena); DOD Directive No. 5220.6 § IV (E)(2) b-i (I960), 32 C.F.R. 
§§ 155.4-5(b)(2)-(9) (1966) (no absolute right of confrontation); DOD Directive No. 5220.6 
§ IV (E)(2) f-g (I960), 32 C.F.R. §§ 155.4-5(b)(6)-(7) (1966) (no effective right to cross- 
examination). The Supreme Court considering a Defense Department hearing on security 
clearance, found it to be "a hearing which failed to comport with our traditional ideas of fair
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Since the rationale for granting absolute privilege to government officials does 
not apply to defense industry personnel performing essentially governmental func
tions, the lack of precedent* 33 should have led the Becker court to limit the de
fense to qualified privilege, which is the degree of protection generally afforded 
private businesses.34 Any extension of the Government’s privilege of absolute 
immunity should be left with Congress.35 It is better equipped to weigh the im
portance of possible security breaches against the right of the individual defense 
contractor employee to a judicial hearing on a defamatory statement which has 
deprived him of defense employment.

procedure.” Greene v. McElroy, 360 U.S. 474, 508 (1959). It decided that "in the absence 
of explicit authorization from either the President or Congress the respondents were not em
powered to deprive petitioner of his job in a proceeding in which he was not afforded the safe
guards of confrontation and cross-examination.”

The present Security Access Regulations have the explicit authority of the President, Exec. 
Order No. 10865, 25 Fed. Reg. 1583 (I960), but this does not purport to cure their inherent 
unfairness. Neither does presidential authorization make such proceedings constitutional. In 
Greene v. McElroy the Court specifically stated that it was not considering the constitutionality 
of such procedures were they to have presidential or congressional authorization. 360 U.S. at 
598.

33 Courts have been faced with requests to extend the governmental mantle to government 
contractors in order that the United States could be sued under the Federal Tort Claims Act, 
ch. 753, 60 Stat. 842 (1946) (codified in scattered sections of 28 U.S.C.) and other acts. Gen
erally, even though the courts have found a large measure of control and supervision of the 
work by the Government, including a compliance with the government safety regulations, 
they have refused to say that either the contractor or his employees were employees of the 
Government. E.g., Powell v. United States Cartridge Co., 339 U.S. 497 (1950) (employees 
of contractor not government employees under Fair Labor Standards Act); United States v. 
Page, 350 F.2d 28 (10th Cir. 1965), ceri. denied, 382 U.S. 979 (1966) (contractor not gov
ernment employee under Federal Tort Claims Act); Strangi v. United States, 211 F.2d 305 
(5th Cir. 1954) (contractor not government employee under Federal Tort Claims Act). But 
see State of Maryland ex rel. Pumphrey v. Manor Real Estate & Trust Co., 176 F.2d 414 (4th 
Cir. 1949) (real estate firm was government employee under Federal Tort Claims Act). Had 
the Becker court analogized Philco’s position to that of the firms involved in these cases it 
undoubtedly would have come to a different conclusion. However, the analogy may not be 
applicable to this situation since the Federal Tort Claims Act provides that it shall not apply 
to claims "based upon the exercise or performance or the failure to exercise or perform a dis
cretionary function or duty on the part of a federal agency or an employee of the Government, 
whether or not the discretion involved be abused.” 28 U.S.C. § 2680(a) (1964).

34 Private businesses would be granted qualified privilege in such situations. See notes 
20, 27 supra. It has been suggested that there ought to be a new privilege established some
where between absolute privilege and qualified privilege. Handler & Klein, The Defense of 
Privilege in Defamation Suits Against Government Executive Officials, 74 Harv. L. Rev. 44, 
68-76 (I960).

35 See Greene v. McElroy, 360 U.S. 478, 508 (1959).
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STATUTES—CIVIL RIGHTS—DUE PROCESS—Elements of 
State Tort Cause of Action Should Be Proven in Claim 
for Relief Under 42 U.S.C. § 1983 for Deprivation of 
Procedural Due Process. Rose Chalet Functions Corp. v. 
Evans, 264 F. Supp. 790 (D. Mass. 1967).

Section 1 of the Civil Rights Act of 1871,1 a product of the Reconstruction 
era, was enacted by Congress pursuant to section 5 of the fourteenth amendment2 
in order to provide all persons3 with full protection from state abridgement of 
their newly secured constitutional rights.4 This provision, now 42 U.S.C. § 19835 
created an entirely new federal remedy "sounding in tort”6 and supplementary to 
any state remedy.7 The statute requires only that plaintiff show deprivation of a 
"federal right” by a person acting under color of state law.8 It assures that the 

1 Act of April 20, 1871, as amended, Rev. Stat. § 1979 (1875), 42 U.S.C. § 1983 (1964). 
The act’s title indicates its purpose: "An Act to enforce the Provisions of the Fourteenth Amend
ment to the Constitution of the United States . . . .”

2 "The Congress shall have power to enforce, by appropriate legislation, the provisions of 
this article.”

3 Although the act was motivated by the plight of Negroes in the South, the language of 
the statute provides federal redress for "any citizen of the United States or other person within 
the jurisdiction thereof.” Rev. Stat. § 1979 (1875), 42 U.S.C. § 1983 (1964). Representa
tive Shellabarger, reporting out the bill, stated that § 1 of the act "not only provides a civil 
remedy for persons whose former condition may have been that of slaves, but also to all people 
where, under color of State law, they . . . may be deprived of rights . . . .” CONG. GLOBE, 42d 
Cong., 1st Sess., app. 68 (1871).

4 The statute’s phrase "any rights, privileges, or immunities secured by the Constitution 
and laws” has been interpreted to include those rights protected by the provisions of the four
teenth amendment. Monroe v. Pape, 365 U.S. 167, 171 (1961); Hague v. CIO, 307 U.S. 
496, 526 (1939) (separate opinion of Stone, J.).

5 Every person who, under color of any statute ... of any State . . . subjects, or causes 
to be subjected, any citizen of the United States or other person within the jurisdic
tion thereof to the deprivation of any rights, privileges, or immunities secured by 
the Constitution and laws, shall be liable to the party injured in an action at law, 
suit in equity, or other proper proceeding for redress.

Rev. Stat. § 1979 (1875), 42 U.S.C. § 1983 (1964).
6 Cobb v. City of Malden, 202 F.2d 701, 706 (1st Cir. 1953) (Magruder, C.J., concurring); 

Picking v. Pennsylvania R.R., 151 F.2d 240, 249 (3d Cir. 1945).
7 McNeese v. Board of Educ., 373 U.S. 668, 672 (1963); Monroe v. Pape, 365 U.S. 167, 

183 (1961). The purpose of the statute is to afford the injured party a federal remedy when 
his state remedy is unavailable because it is wholly inadequate or, though theoretically ade
quate, it is not available in practice. In effect, however, it provides federal relief regardless 
of plaintiff’s position in the state courts. See McNeese v. Board of Educ., supra at 671-72; 
Monroe v. Pape, supra at 173-74.

8 The term "right” is used here to indicate only that kind of right guaranteed under the 
fourteenth amendment. See note 4 supra. States or municipal corporations, acting in their 
sovereign, as distinguished from proprietary, capacity, are not "persons” subject to § 1983 lia
bility. Egan v. City of Aurora, 365 U.S. 514 (1961); Monroe v. Pape, 365 U.S. 167, 187-92 
(1961); Hewitt v. City of Jacksonville, 188 F.2d 423, 424 (5th Cir.), cert, denied, 342 U.S. 
835 (1951). Conduct under color of state law is the "misuse of power, possessed by virtue 
of state law and made possible only because the wrongdoer is clothed with the authority of 
state law . . . .” Monroe v. Pape, supra at 184, quoting United States v. Classic, 313 U.S. 299, 
326 (1941). Deprivation of rights under color of a state constitution may be conduct included 
within the scope of § 1983. See Giles v. Harris, 189 U.S. 475, 485 (1903); cf. Guinn v. 
United States, 238 U.S. 347 (1915).
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injured party may recover for damages suffered9 and may look to the court for 
equitable relief from future harm.10

9 Actual damages need not be proven since plaintiff can recover at least nominal and pos
sibly punitive damages. Basista v. Weir, 340 F.2d 74, 87-88 (3d Cir. 1965); Hague v. CIO, 
101 F.2d 774, 789 (3d Cir.), modified on other grounds, 307 U.S. 496 (1939); Washington 
v. Official Court Stenographer, 251 F. Supp. 945, 947 (E.D. Pa. 1966).

10 Federal courts, however, may be reluctant to enjoin state officials who act under color 
of state law, and may do so only when circumstances of manifest oppression justify such ex
traordinary relief. United States ex rel. McNeill v. Tarumianz, 242 F.2d 191 (3d Cir. 1957).

11 264 F. Supp. 790 (D. Mass. 1967).
12 Federal district courts have original jurisdiction of actions brought under § 1983. 28 

U.S.C. § 1343(3) (1964).
13 Plaintiff also alleged a right to recover under Rev. Stat. § 1980(3) (1875), 42 U.S.C. 

§ 1985(3) (1964), but that claim was dismissed for lack of proof that plaintiff was deprived 
of equal protection of the law and for failure to show that defendants conspired to deny plain
tiff its federal rights. 264 F. Supp. at 797.

Since only three of the five defendants voted for the license suspension, the court con
cluded that the members of this majority were the apparent due process violators, having 
voted adversely to plaintiff’s interest partly on the basis of the police report.

14 A corporation is a "person” entitled to protection under the due process clause. Gros- 
jean v. American Press Co., 297 U.S. 233, 244 (1936).

15 The right to due process of law is included under § 1983 protection. Monroe v. Pape, 
365 U.S. 167, 171 (1961); Hague v. CIO, 307 U.S. 496, 526 (1939) (separate opinion of 
Stone, J.); see note 4 supra.

16 Plaintiff was denied the opportunity to "examine, analyze, explain, or rebut” the evi
dence. 290 F. Supp. at 794; see Ohio Bell Tel. Co. v. Public Util. Comm’n, 301 U.S. 292, 
300 (1937).

17 Section 1983 applies only when actual deprivation of due process has occurred, i.e. pro
spective due process violations will not be enjoined under the statute. See Hanna v. Home 
Ins. Co., 281 F.2d 298, 303 (5th Cir. I960), cert, denied, 365 U.S. 838 (1961); Jennings v. 
Nester, 217 F.2d 153, 154 (7th Cir. 1954), cert, denied, 349 U.S. 958 (1955).

18 Defendants acted pursuant to MASS. Ann. Laws ch. 140, § 9 (1965). Section 1983 
has been applied to state licensing authorities. Hornsby v. Allen, 326 F.2d 605 (5th Cir. 
1964).

19 If "a federal action for damages or an injunction lay every time a state administrative 
authority made an error of federal constitutional significance, regardless of good faith, the 
consequences would be staggering." 264 F. Supp. at 796. Defendants could have been 
liable for the loss of four weeks’ business proceeds owing to the procedurally defective suspen
sion of plaintiff’s license. Conceivably administrative action would be substantially inhibited 
by the imposition of such liability.

20 According to the court, the state tort remedy which plaintiff could have pursued was 
an action against one who initiates a civil proceeding before an administrative board to the

In Rose Chalet Functions Corp. v. Evans,11 suit was brought in the United 
States District Court for Massachusetts pursuant to section 1983-12 Plaintiff al
leged that defendants,13 members of a town board of selectmen, deprived it14 
of procedural due process of law under the fourteenth amendment15 in ordering 
a four-week suspension of its common victualler’s license. Defendants’ decision 
was based upon a privately received police report16 and evidence presented at a 
public hearing. The court acknowledged a deprivation of due process17 which, 
having resulted from defendants’ conduct under color of state law,18 should clearly 
have satisfied the requirements of section 1983. Nevertheless, in an admitted 
effort to avoid the “staggering” consequences which would result from a ruling 
adverse to the local administrators,19 the court drew a tenuous analogy to state 
tort law,20 dismissing the complaint for failure to prove an element of the state
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tort—bad faith.* 21 Held, the elements of a state tort cause of action should be 
proven in a claim for relief under 42 U.S.C. § 1983 for a deprivation of proce
dural due process of law.22

plaintiff’s detriment without probable cause and in bad faith. Restatement, Torts § 680 
(1938). Defendants, however, were not in court for having instigated the proceeding, but 
were being sued for having abridged plaintiff’s right to due process of law in the course of 
the proceeding. This "analogy” to state tort law was, indeed, a feeble effort to achieve the 
objective of a "bad faith” requirement.

21 Bad faith was defined by the court as having "a purpose other than that of securing 
appropriate action by the board of selectmen.” 264 F. Supp. at 794; see Restatement, Torts 
§ 680 (1938).

22 Rose Chalet Functions Corp. v. Evans, 264 F. Supp. 790 (D. Mass. 1967) (Wyzan- 
ski, C.J.).

23 See Francis v. Lyman, 216 F.2d 583, 587 (1st Cir. 1954).
24 Scienter is not a necessary element under § 1983, but specific intent is required under 

18 U.S.C. § 242 (1964) (criminal counterpart of § 1983). See, e.g., Monroe v. Pape, 365 U.S. 
167, 187 (1961); Stringer v. Dilger, 313 F.2d 536, 540 (10th Cir. 1963); Bowens v. Knazze, 
237 F. Supp. 826, 828 (N.D. Ill. 1965). Liability exists under § 1983 regardless of the le
gality of defendant’s conduct under state law. See, e.g., McNeese v. Board of Educ., 373 U.S. 
668, 674 (1963); Monroe v. Pape, 365 U.S. 167, 183-87 (1961); Smith v. Cremins, 308 F.2d 
187, 188 (9th Cir. 1962); Marshall v. Sawyer, 301 F.2d 639, 646 (9th Cir. 1962).

25 The application of § 1983 has been limited by reading the statute against the tradi
tional background of governmental immunity from tort liability. See, e.g., Pierson v. Ray, 87 
Sup. Ct. 1213 (1967); Jobson v. Henne, 355 F.2d 129 (2d Cir. 1966); Byrne v. Kysar, 347 
F.2d 734 (7th Cir. 1965), cert, denied, 383 U.S. 913 (1966). But some abrogation of com
mon-law immunity has been demanded. See, e.g., Pierson v. Ray, supra at 1220 (Douglas, J., 
dissenting); Picking v. Pennsylvania R.R., 151 F.2d 240, 250 (3d Cir. 1945).

26 See Moss v. Hornig, 314 F.2d 89 (2d Cir. 1963); Smith v. Cremins, 308 F.2d 187 (9th 
Cir. 1962); cf. Oyler v. Boles, 368 U.S. 448 (1962).

27 Any violation of rights guaranteed under the fourteenth amendment is treated as a "de
privation” of that right. “Denial” of equal protection of the law is deprivation of a federal 
right within the meaning of § 1983. Negrich v. Hohn, 246 F. Supp. 173, 176 (W.D. Pa. 
1965).

28 To prove a denial of equal protection the plaintiff must show purposeful discrimination 
between persons or classes of persons by defendant acting under color of state law. See, e.g., 
Snowden v. Hughes, 321 U.S. 1, 8 (1944); Moss v. Hornig, 314 F.2d 89, 92 (2d Cir. 1963).

28 See, e.g., Monroe v. Pape, 365 U.S. 167, 183 (1961).

Beyond simply defining the statute’s language, courts have chosen two alter
natives in determining the scope of protection under section 1983. A court can 
give an entirely literal reading to the express language of the statute allowing re
lief whenever plaintiff satisfies the two statutory elements, or it can refuse to apply 
the statute broadly by fitting it into the traditional background of tort law.23 
Most courts, including Rose Chalet, have taken the latter approach, going behind 
the express terms of the statute to determine both the expanse24 and the limita
tions2® of its coverage.

Rose Chalet appears to distinguish two types of conduct which are subject to 
section 1983 liability. The first consists solely of violations of the federal statute, 
where the action is either pursuant to or not covered by state law.26 For exam
ple, a state official may discriminate against a class of persons, denying27 equal 
protection under the fourteenth amendment, without contravening state law. In 
such cases the aggrieved party can obtain relief under section 1983 by satisfying 
the literal requirements of the statute.28 The second category includes conduct 
which is both a state tort and a section 1983 violation.29 For example, an un
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reasonable search and seizure may violate state law as a trespass and the federal 
constitution as a deprivation of due process or even denial of equal protection. 
Policy considerations30 led the Rose Chalet court to conclude that the victim of 
conduct potentially violative of both state and federal law should not secure a 
federal remedy merely by proving the elements of his section 1983 claim31 with
out also convincing the federal court of a cause of action under state law as a pre
requisite to relief.32

30 See note 19 supra.
31 The court uses the term "cause of action” without regard for the Federal Rules' prefer

ence for the designation "claim for relief.” Fed. R. Civ. P. 8.
32 In as much as plaintiff would not have a state tort cause of action against defend

ants unless it alleged and proved bad faith, there is much to be said for the con
tention that it ought not to have for the type of constitutional deprivation here 
involved a federal cause of action under § 1983 unless it alleges and proves bad faith.

264 F. Supp. at 796. By stating merely that there was "much to be said” for the "state law” 
approach, the court was careful not to give full support to this view. Although the possibility 
of refusing to follow this approach in the future remains open, the court’s ruling lends further 
support to the "state law” theory by its rigid compliance with the state law requirements. While 
specifically limiting its holding to deprivation of procedural due process, the court did not in
dicate a different position on substantive due process violations. 264 F. Supp. at 796-97.

33 One court has attempted to allay the fears of those who feel that § 1983 endangers the 
state-federal balance by assuring that the civil rights statutes do not place under federal control 
the protection of private rights against invasion by individual action. Protection of these 
rights and redress for wrongs in this regard are left to the states. Daly v. Stotts, 126 F. Supp. 
555 (W.D. Okla. 1954).

34 The federal courts would not be required to formulate their own tort law or select from 
among various state approaches. State officials, private parties, and the courts would benefit 
from a clearer definition of § 1983 liability according to traditional state tort concepts. Liti
gants would find their respective positions under the law no different for having elected the 
alternative of a federal forum. See The Supreme Court, I960 Term, 75 Harv. L. Rev. 40, 
215 (1961).

35 264 F. Supp. at 295-96; see note 32 supra.
33 Ibid.
37 The prevailing view, on the grounds of policy and the legislative history of the 

Civil Rights Acts, is that the deprivation of a federal right is qualitatively different 
from a mere tort and should not be circumscribed by local law, especially since that 
body of law is directed towards the redress of injuries caused by private persons, 
rather than persons clothed with the authority of the state.

The Supreme Court, 1960 Term, 75 Harv. L. Rev. 40, 214 (1961). (Emphasis added.)
33 365 U.S. 167 (1961).
39 Id. at 187. This statement was taken out of context for deceptive support of the court’s 

The fundamental concept of "federalism” demands the serious questioning of 
a practice which affords federal relief when a state tort remedy is provided.33 
If this statute simply offers a federal forum to plaintiffs who, as a practical mat
ter, cannot or do not wish to obtain relief in the state courts for torts committed 
by state officials, there is appeal to the theory that state tort law should be con
trolling.34

The “state law” theory, espoused in Rose Chalet?5 posits an additional qualifi
cation on the scope of section 1983 by requiring that the elements of a state tort 
cause of action be proven before relief is granted when procedural due process is 
the abridged federal right.36 Support for this approach rested with the opinion 
of one commentator, who admitted that it was against the weight of authority,37 * 
and a statement of the Supreme Court in Monroe v. Pape53 that section 1983 
"should be read against the background of tort liability . . . .”39 The court, by
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denying relief in this fashion, defeated one of the essential purposes of the statute, 
that of affording a federal remedy when the state law is inadequate.40 Certainly, 
in light of the distinct federal tort action created by section 1983,41 the reasoning 
in Rose Chalet seems unsound.

position that state tort law should be read into the requirements for establishing a § 1983 claim 
for relief. In Monroe, the Supreme Court held that specific intent or wilfulness is not required 
under § 1983 because the statute ''should be read against the background of tort liability that 
makes a man responsible for the natural consequences of his actions.” Ibid. The Supreme 
Court, thus, related traditional tort law only to the issue of intent, which in no way indicates 
support for the holding in the instant case.

40 See note 7 supra. Plaintiff’s federal right to due process of law was violated, but it was 
unable to obtain relief due to a missing prerequisite of the "analogous” state tort. The state 
tort law was thus inadequate to protect plaintiff in the enjoyment of its federal rights. For 
this reason the federal remedy should have been available.

41 See note 6 supra and accompanying text.
42 87 Sup. Ct. 1213 (1967). The court exempted judges from § 1983 liability by apply

ing the common-law doctrine of judicial immunity as an absolute defense to a § 1983 claim. 
Although the statute specifies that "every person” can be liable, the Court presumed that "Con
gress would have specifically so provided had it wished to abolish the doctrine [of judicial 
immunity].” Id. at 1218.

43 See note 39 supra and accompanying text.
44 87 Sup. Ct. at 1219.
45 One judge had previously expressed this approach to § 1983, stating that the statute 

"merely expresses a prima facie liability, leaving to the courts to work out, from case to case, 
the defenses by way of official privilege which might be appropriate to the particular case.” 
Cobb v. City of Malden, 202 F.2d 701, 706 (1st Cir. 1953) (Magruder, C.J., concurring). 
The Ninth Circuit has taken this "defenses” approach in interpreting Monroe. Cohen v. Nor
ris, 300 F.2d 24, 29 (9th Cir. 1962).

46 See Antieau, 3 Municipal Corporation Law § 22:12, 259-62 (1966); Prosser, 
Torts 1015-16 (3d ed. 1964). Qualified immunity, based on good faith, has been applied 
to lesser governmental officials as a defense to § 1983 claims. Nelson v. Knox, 256 F.2d 312 
(6th Cir. 1958); Francis v. Lyman, 216 F.2d 583, 587-88 (1st Cir. 1954). The Supreme 
Court has ruled, however, that suit for injunctive relief is not subject to the government-im

In Pierson v. Ray,42 decided subsequent to Rose Chalet, the Supreme Court 
clearly indicated its position on the applicability of common-law defenses to sec
tion 1983 claims. Interpreting Monroe,43 the Court held that "part of the back
ground of tort liability, in the case of police officers making an arrest, is the de
fense of good faith and probable cause.”44 Thus, it appears that plaintiff can 
state a claim for relief by satisfying the explicit requirements of the statute, but 
defendant can still rely upon those defenses which are a part of the "background 
of tort liability.”45

Rose Chalet took the opposite approach by reading common-law tort back
ground into the requirements for stating a claim for relief under section 1983. 
This contradicts both the explicit language of the statute, which states the only 
elements necessary for a claim for relief, and the Supreme Court’s view that tra
ditional tort background applies to defenses to section 1983 claims. Since the 
district court was determined not to allow recovery, it should have refused to find 
defendants liable on the more solid ground of qualified immunity, the traditional 
tort defense of governmental officers acting in good faith pursuit of their duties.46 
While the same result was achieved in Rose Chalet as probably would derive 
from a Pierson approach, the unfortunate aspect of this refusal to grant relief is 
an apparent condonation of the abridgement of a fundamental right.
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Since section 1983 expressly states the elements necessary to establish the fed
eral tort claim for relief which it created, additional factors should not be required 
through judicial fiat, as was done in Rose Chalet. If the statute is to protect in
dividuals in the enjoyment of their federal rights by affording a civil remedy when 
these rights are abridged, then it should at least be given a literal interpretation 
regarding the prerequisites for a claim for relief. Both the Rose Chalet "cause of 
action” and the Pierson "defenses” approaches can additionally be criticized for 
failing to give a completely literal interpretation to section 1983, as advocated by 
Mr. Justice Douglas in his Pierson dissent.47 This would better secure an indi
vidual’s federal rights since state officials would necessarily become more cog
nizant of the serious duty owed to individuals regarding these rights. If neces
sary, states could protect their officials from large damage assessments through 
insurance. At present the injured party is often forced to bear the burden of fi
nancial disaster or physical hardship without recompense. If the end result of 
such affirmative treatment of section 1983 is an extension of liability far beyond 
what Congress would ever have intended, or if it leads to abuses by private liti
gants to the detriment of essential governmental activity, then remedial legislation 
should be enacted.

munity defenses. Sterling v. Constantin, 287 U.S. 378 (1932). This question of immunity 
should not be controlled by local statutes because "the nature and consequences of acts con
demned by the federal government are federal questions.” Comment, Immunity of Public 
Officials Prom Liability Under the Federal Civil Rights Acts, 18 Ark. L. Rev. 81, 83 (1964).

47 87 Sup. Ct. at 1220.
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Friendly, Henry J. Benchmarks. Chicago: University of Chicago Press, 1967. 

Pp. viii, 324. $7.95.

Mr. Justice Frankfurter once wrote to a friend that the "best opinions” were 
now being written by Judge Henry Friendly of the United States Court of Ap
peals for the Second Circuit. He clung to this opinion with the passage of time, 
finding in Judge Friendly’s work many new proofs of excellence. It is therefore 
appropriate that Judge Friendly should close this book with essays in tribute to 
Mr. Justice Holmes, Mr. Justice Brandeis, Judge Learned Hand, and Mr. Justice 
Frankfurter. These four men moulded and enriched Judge Friendly’s legal re
search, giving to it the sanction of their own judgment and the inspiration to 
seek great ends in the service of justice and ordered liberty. With him, an old 
tradition lives on, and finds new invitations to participate in solving the prob
lems of a still unfolding age. What does Judge Friendly say here about his 
friends and mentors?

In discussing Holmes’ book on the common law, he declares that Holmes de
veloped "the original idea” that unifying norms were to be found in the history 
of the common law itself. He praises Holmes for describing our law as the re
sponse of centuries to "the felt necessities of the time,” making its own adjust
ments and compromises. It was this approach, he declares, "that mattered about 
Holmes’ book—not whether a particular bit of historical evidence would precisely 
survive the researches of scholars in the Public Record Office, or whether the au
thor’s love of aphorism and instinct for paradox occasionally get the better of his 
judgment. Others would see many matters differently, but no one again would 
ever fail to see that the common law must be appraised on its own terms and in 
the light of its own history.”

In discussing Mr. Justice Brandeis, whose law clerk he once was, Judge 
Friendly draws on a vivid memory to re-create the great justice in his daily life. 
He begins by emphasizing that "despite his serenity, he was pre-eminently a 
fighter.” What distinguished him from smaller men, and gave to his opinions 
such lasting value, was his capacity to be guided by reason to a clear goal of pub
lic policy. On some great cases, Judge Friendly tells us, Brandeis started work 
"weeks or even months” before the case came up for argument before the Su
preme Court. Consequently these opinions have, in Judge Friendly’s words, "a 
relentless quality.” The same quality of abiding wisdom glows brightly in many 
other opinions by Brandeis in which he argued with his brethren on obscure 
questions far removed from the passions enkindled by debate and controversy.

Judge Friendly makes the point that Judge Learned Hand had certain ad
vantages in his legal career to compensate, at least in part, for his services away 
from the Supreme Court. Judge Hand took to the bench five years before Car
dozo and seven before Brandeis, and he remained there more than a score of years 
after their labors had ceased. Judge Friendly finds that Learned Hand’s "stature 
as a judge stemmed not so much from the few great cases that inevitably came 
to him over the years” as from the "great way” he dealt with a multitude of little 
cases covering every subject in the legal lexicon.

In remarks prepared for the memorial meeting of the bar of the Supreme 
Court, on October 25, 1965, Judge Friendly chose as the supreme principle which
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guided Mr. Justice Frankfurter’s long and varied career "his intense belief in the 
worth of the individual life, realized, as in his view it only could be, by commu
nication with the lives of others.” The choice is a correct one, provided one gives 
full weight to the "intensity” with which Frankfurter held and applied that prin
ciple. Judge Friendly goes on to add that to the country’s good fortune, Frank
furter chose to devote his entire life to the affairs of the republic. “I put it thus 
because to him, as to Brandeis,” Judge Friendly rightly declares, "law was pre
eminently an aspect of public affairs, an instrument for maximizing the goodness 
of life for all.” He also found an enduring insight into Frankfurter’s life and 
philosophy in the "variety and intensity” of his friendships—“an enfolding affec
tion,” as Professor Paul Freund so beautifully said, "that garlanded the earth.”

Writing out of his vast experience, Judge Friendly wonders "whether law 
students still are taught, as we were in the 1920’s, to contrast the celerity of those 
Mercury-like and wing-footed messengers, the administrative agencies, with the 
creeping and cumbersome processes of the courts. If they are, they have a rude 
awakening on both counts. To borrow Mr. Churchill’s phrase, the regulatory 
agencies often tolerate delays "up with which the judiciary would not put.” Judge 
Friendly is rightly concerned with the problem of raising the quality of appoint
ments to the federal administrative agencies. He points out that "the President 
and his Attorney-General know that a small but articulate group is ready to praise 
good judicial appointments and to criticize bad ones. Why do not the lawyers 
who practice before administrative agencies—not just those representing industry, 
but also those representing labor, consumers, and local interests—organize them
selves to perform a similar critical function?” Particularly cogent and important 
is Judge Friendly’s article reviewing the present state of administrative agencies 
as compared with their state when he delivered his impressive analysis of them 
four years ago.

In an essay directed at the legal profession, Judge Friendly warns, in words 
that deserve wide currency and attentive hearing, that lawyers "must always be on 
guard that they do not become too completely absorbed in contests for the benefit 
of clients, and judges must be wary of the risks in the overarduous performance 
of head-games for the applause of the law reviews.” It is also worth considerable 
emphasis that in another article Judge Friendly, although critical of the resulting 
impact on our federal system, declares "there are few brighter pages in the history 
of the Supreme Court than its efforts over the past forty years to improve the 
administration of criminal justice.”

Whether administering praise or blame, Judge Friendly’s writings are in
variably rooted in a profound knowledge of the issues under discussion, and the 
public interests involved. He is careful to summarize positions so that he must 
reckon with their strong points as well as with arguments more vulnerable to 
attack. Few books by federal judges deserve such high praise.

Max Freedman*

* Former Washington Correspondent for the Manchester Guardian and syndicated col
umnist for the Chicago Daily News. Mr. Freedman has recently completed a volume of Felix 
Frankfurter-Franklin D. Roosevelt letters which will be published by Little, Brown and Co. 
in the fall, and he is currently preparing the official biography of Mr. Justice Frankfurter. 
[Ed.].
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Reid, John E., and Inbau, Fred E., Truth and Deception: The Polygraph 
("Lie-Detector”) Technique. Baltimore: Williams & Wilkins, 1966. 
Pp. vii, 291. $14.50.

Anyone interested in the theory and mechanics of "lie-detector” tests will 
benefit from reading this book. It is a thorough and knowledgeable exposition 
by two men whose experience and writings place them in the forefront of the 
proponents of police interrogation and the use of the polygraph.1

1 Both formerly of the Chicago Police Scientific Crime Detection Laboratory, Inbau is now 
a law professor and Reid the director of a private investigation organization. Their publica
tions include: INBAU, LIE DETECTION AND CRIMINAL INTERROGATION (1942); INBAU & 
Reid, Criminal Interrogation and Confessions (1962), Shadoan, Book Review, 51 
Geo. L.J. 644 (1963). The latter book has been updated in accordance with the Supreme 
Court’s decision in Miranda v. Arizona, 384 U.S. 436 (1966).

2 Reid & Inbau, Truth and Deception: The Polygraph ("Lie Detector”) Tech
nique 13 (1966) [hereinafter cited as Reid & Inbau).

3 Ibid.
4 "Relevant” questions are questions concerning the matter under investigation.
5 Reid & Inbau 14.

The polygraph aids an examiner in detecting deception by recording trac
ings of non-observable physiological phenomena during questioning. Attached 
to the subject’s body by means of tubes, bellows, and electrodes, the "Reid Poly
graph” (designed by author Reid) records muscular activity, blood pressure, pulse 
rate, respiration, and galvanic skin response. While the authors maintain that, 
properly used, the polygraph is a reliable scientific device, they emphasize that the 
most important factor in a polygraph examination is the ability, experience, edu
cation, and integrity of the examiner.

In advance preparation for the test, the individual to be tested should be 
told about plans for the polygraph examination so that his "apprehension of de
tection” might be increased. The examiner should be fully informed about the 
facts and circumstances that form the basis of suspicion of the person to be ex
amined. This, along with observations of the individual prior to the examination, 
will furnish the examiner with a guide as to how to handle the subject most effec
tively.

After the equipment has been attached to the subject, a pretest interview is 
conducted. The subject is then informed that a certain crime or incident is the 
subject of the examination and that if he committed the crime the examiner is 
"going to know about it as soon as this examination is over. If you did do this, 
therefore, I suggest you tell me about it now, before the test.”2 A truth-telling 
subject, the authors assert, will usually make a firm denial. A lying subject will 
speak "evasively or in generalities,” and many times may "squirm around in the 
chair, look away from the examiner, cross his legs, use his hands as though trying 
to dust something off his clothes, or engage in other similar physical activity.”3 
The examiner then tells the subject the substance of the "relevant” questions4 to 
be asked and advises him to explain any possibly incriminating matter in order to 
"get this straightened out before the test.”5 Innocent subjects, the authors con
tend, generally make strong denials, whereas guilty ones are "inclined” to explain. 
"Pretest questions of this type are good 'bait’ for the lying subject. He may think 
it advantageous to adopt an explanation such as accident or consent, acting on the 
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assumption that such an answer will satisfy the examiner as well as the instru
ment.”6 7 8

6 Ibid
7 Id. at 19. For instance, if a robbery suspect is being interviewed he should be asked: 

"Did you ever steal anything?” If he answers "No,” the examiner should ask emphatically: 
"You mean not in your whole life?” The subject will usually respond: "Well, as a kid I did, 
but not since then.” In this situation the "control” question should be: "Besides when you 
were a child, did you ever steal anything?” Ibid.

8 Id. at 26.
9 "The specific tactics and techniques to be used at this point are described in our 1962 

publication Criminal Interrogation and Confessions." Id. at 237. See Shadoan, Book Re
view, 51 Geo. L.J. 644 (1963) for an analysis of these "tactics and techniques.”

During this interview the examiner develops a "control” question, which is 
"a question about an act of wrongdoing of the same general nature as the main 
incident under investigation, and one to which the subject, in all probability, will 
lie or to which his answer will be of dubious validity in his own mind.”' During 
the actual examination the response to the "control” question will be compared to 
the subject’s response to "relevant” questions concerning the matter under investi
gation. Presumably the question about which the subject is the more concerned 
will elicit the more intense response and this response will be reflected on the 
polygraph tracings. Thus, if the subject is truthful about the main incident, his 
"control” question response will be the more intense of the two. If, however, 
the polygraph tracings disclose a more intense response to a "relevant” question 
concerning the matter under investigation than to the "control” question, this is 
an indication that the subject is lying about the main incident.

In addition to the "relevant” and "control” questions, the examiner prepares 
a number of "irrelevant” questions to which the answers are obvious, such as, 
"Are you in Chicago?” or "Did you ever go to school?” These will help him 
ascertain the subject’s normal reactions under test conditions. When all the test 
questions have been prepared, each one is read to the subject, and he is asked if 
he fully understands them. This, the authors tell us, will minimize the risk of 
false meanings being conveyed.

After the instrument has been adjusted and the subject made comfortable, 
the first test begins with the examiner saying: "If you’re telling the truth the lie- 
detector will show it; if you’re not, it will show that too.”8 The relevant, control, 
and irrelevant questions are then asked and the responses recorded. A "card” test 
is next administered. The subject is shown seven numbered cards, face down, 
and instructed to pick one up, look at it, and put it back without showing it to 
the examiner. He is then told to answer "no” to every question about the cards, 
even when asked about the card he chose. This test is designed to demonstrate 
to the subject that the machine can accurately distinguish between truth and de
ception as well as provide an opportunity for a lying subject to attempt to distort 
the tracings.

The subject is then told he was "responsive” to the "card” test and is asked 
whether he wishes to make any explanations concerning the answers he gave in 
the first test. If so, those questions are re-worded and the first test is given 
again. If the examiner is then convinced that tests one and three clearly indicate 
deception, the authors say he should embark upon an interrogation for the pur
pose of obtaining an admission.9

If the first three tests are inconclusive the examiner may conduct other tests



1178 The Georgetown Law Journal [Vol. 55: 1176 

to arouse the subject’s concern that his earlier examination records may have re
vealed deception or to see if the subject attempts to distort the polygraph tracings. 
If the examiner still cannot make a conclusive determination, a reexamination 
should be scheduled. The authors report that upon departure from the first ex
amination untruthful subjects "seem more hurried” while truthful subjects are 
“reluctant to leave.” The reader is told that those subjects who refuse to return 
for a reexamination or are late for their reexamination appointment are the "un
truthful ones.”

If after reexamination (at which slightly different techniques are employed) 
the examiner is still uncertain, he should proceed with a "specific stimulation” 
procedure designed to put the subject into a more apprehensive state about lying 
on subsequent tests or a "peak of tension” test, which includes a question referring 
to some detail which could not have been known by an innocent person.

The theory upon which the polygraph is based is that answers to questions 
are accompanied by physiological responses which can be measured by polygraph 
tracings. The changes in these tracings are extremely subtle, as the numerous 
illustrations throughout the book manifest, and they are subject to varying inter
pretations depending on the competency and objectivity of the examiner.10 The 
authors cite numerous examples of how examiners, with the aid of polygraph ma
chines, were able to make accurate and important determinations as to which of 
their subjects was lying and which telling the truth. They hedge a little, however, 
by stating that a statistical determination of the accuracy of the polygraph tech
nique is virtually impossible since ultimately there is a lack of proof as to whether 
the examiner in a given case was right or wrong. However, the authors reassure 
the reader that in the “laboratories” of John E. Reid and Associates the percentage 
of known errors is less than one per cent.11 They see the polygraph as helpful 
in police investigations, essential for personnel investigations by private industries 
and governmental security agencies, and valuable in court cases involving unwit
nessed occurrences.

10 There are several general rules to follow. With intelligent, educated subjects, blood 
pressure-pulse changes at "relevant” questions must be accompanied by respiration changes or 
irregularities before a dependable deception response may be said to exist. Muscular activity 
can affect other tracings, such as blood pressure tracings. Although muscular activity in itself 
does not generally furnish deception criteria, it may serve to alert the examiner to attempts by 
the subject to distort other tracings. Galvanic skin responses serve little if any purpose and 
prove helpful only in "peak of tension” tests.

11 Id. at 234.

The section of the book dealing with the legal status of the polygraph is 
valuable. It traces the first confrontations of the courts with the polygraph and 
follows historically the decisions leading to the present judicial opinion that, as a 
general rule, neither testimony about nor results of a polygraph examination are 
admissible in evidence. The question of admissibility may arise in a number of 
different ways, many of which are covered in this section. The authors conclude 
by presenting their arguments in favor of making polygraph tests admissible in 
evidence.

Inbau and Reid purport to write from the front lines in the war against 
crime. They view their publications as instruments to be used in the search for 
the truth. Old warriors now, undoubtedly they feel that the difficulties in suc
cessfully waging the war against crime are due to police restrictions imposed by 
the Supreme Court. The Supreme Court has specifically cited with criticism the 
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interrogation procedures advocated by Inbau and Reid in Criminal Interrogation 
and Confessions.12 Now that the Supreme Court has laid down stringent guide
lines for interrogation procedures, is the "lie-detector” an instrument that might 
properly be used to aid the police in their search for the truth?

12 See Miranda v. Arizona, 384 U.S. 436 (1966).
13 Reid & Inbau 258.
14 Id. at 262.
15 384 U.S. 436 (1966).
16 The majority in Miranda cited INBAU & REID eleven times.
17 Reid & Inbau 287.
• Member of the District of Columbia and Maryland Bars. B.A. I960; LL.B. 1966, Uni

versity of North Carolina.

What assurance is there that an innocent person who is arrested and accused 
of embezzlement or rape by the police will not show an intense response when 
asked about the offense and thereby "fail” the polygraph examination? This 
question is never directly answered by the authors. They fail to comprehend 
why so many people are opposed so strongly to the use of ±e polygraph machine. 
In a one-page section entitled "Philosophical or Moral Issues”13 the one argument 
the authors are able to muster against polygraph examinations is that they "test 
the unconscious” and therefore invade "freedom of will.” The authors dismiss 
this argument on the grounds that it is based on mistaken concepts. They see 
the "moving force” in opposition to the polygraph as "labor unions whose real 
and ultimate objective is the complete prohibition of Polygraph testing by all 
governmental agencies and by private industry.”14

In Miranda v. Arizona15 the Supreme Court illustrated the abuses present in 
certain interrogation procedures by quoting from Criminal Interrogation and Con
fessions by Inbau and Reid.16 With this in mind, the concluding sentences in 
Truth and Deception: The Polygraph ("Lie-Detector") Technique on the proce
dure to follow when proposing a polygraph examination to a suspect are quoted 
below:

“Joe, all we want to know is the truth. If you’re telling the truth we don’t want 
to waste your time or ours. If you’re not telling the truth, of course, we want to 
know that too. We have a way of finding out rather easily by means of a lie-detector; 
that’s okay with you, isn’t it?” Although very few people, including guilty ones, 
will refuse, the fact of refusal itself is of some value, for with few exceptions it is 
only the guilty who refuse.17

Raymond W. Russell*
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