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THE OFFENDER REHABILITATION PROJECT:
A NEW ROLE FOR DEFENSE COUNSEL AT

PRETRIAL AND SENTENCING
Richard J. Medalie*

* Deputy Director, Institute of Criminal Law and Procedure, Georgetown University Law 
Center; B.A., 1952, University of Minnesota; A.M., 1955, LL.B., 1958, Harvard.

1 President’s Commission on Law Enforcement and Administration of Justice, 
Report—The Challenge of Crime in a Free Society 45 (1967) [hereinafter cited as 
National Report].

2 President’s Commission on Crime in the District of Columbia, Report 117-20, 
133-40 (1966) [hereinafter cited as D.C. Report]. The profile was developed for the D.C. 
Crime Commission in a study by the Stanford Research Institute of the probation records of 
932 felons convicted in 1964 and 1965 in Washington, D.C. A copy of the S.R.I. Report is 
contained in the D.C. REPORT, App. 511-644.

3 D.C. Report 141.
* Id. at 133.
6 Id. at 467.
*Id.

The District of Columbia Legal Aid Agency is operating an intensive 
rehabilitation project in the criminal courts, with an emphasis on pretrial 
and presentence activity. Professor Medalie discusses the problems, the 
project, and the results expected.

I. The Need for Rehabilitation

’'The most striking fact” about persons convicted of serious crimes is 
that they continue to break the law.* 1 This fact was graphically illus
trated by the President’s Commission on Crime in the District of Colum
bia in its profile of the adult felon in the District.2 The Commission 
found that 92 percent of the adult offenders studied had previously been 
arrested at least once,3 52 percent had been arrested six or more times,4 
83 percent had been previously convicted,5 and 65 percent had been pre
viously incarcerated.6

The picture of the offender that ultimately emerged from the Com
mission’s study is that of a young, poorly educated, Negro male, "un

2
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skilled and erratically employed,” who is a product of a broken home and 
a large family.’ Of the persons studied, 55 percent had no history of 
regular employment, 46 percent were unemployed at the time of their 
offense, 69 percent earned less than 3,000 dollars annually, and 90 per
cent earned less than 5,000 dollars? The obvious relationship between 
multiple offenses and economic disadvantage indicates how difficult it is 
to help the indigent offender become a productive and law-abiding mem
ber of the community. The need for rehabilitation is crucial. As Presi
dent Johnson has stated:

We believe rehabilitation is indispensable if we are to break the cycle 
of crime by convicted offenders. Yet, too often, we offer only four walls 
of a prison containing no opportunity for learning a trade, maintaining 
family ties, or preparing to return to the community. Too often pris
oners do not leave their confinement as law-abiding men. They leave, 
rather, as released criminals.* 9

I Id. at 140.
*ld. at 795.
9 Statement of President Johnson, Sept. 22, 1965, 2 PUBLIC PAPERS OF THE PRESIDENTS 

of the United States: Lyndon B. Johnson—1965, at 1012 (1966), at signing of the Law 
Enforcement Assistance Act of 1965, Pub. L. No. 89-197, 79 Stat. 828.

10 The present caseload for each district court probation officer in the District of Columbia, 
for example, is 78—28 more than the maximum established by the National Council on Crime 
and Delinquency and 43 more than that recommended by the President’s Commission on Law 
Enforcement and Administration of Justice. In the District of Columbia Court of General 
Sessions, the problem is even more serious, with a workload of 114—64 more than the Na
tional Council’s standard and 79 more than that of the National Crime Commission. D.C. 
Report 402, 407; National Report 167.

II D.C. Report 410.

Unfortunately, too little has been done to set up effective programs 
for offender rehabilitation. A defendant is generally ignored during the 
period between arrest and disposition, and even after conviction little has 
been done, since probation officers are too burdened with supervisory 
casework and presentence reports to develop intensive presentence re
habilitation programs.10 The dimensions of the problem are evident in 
the District of Columbia Court of General Sessions: Of the 6,923 of
fenders briefly screened by the Director or Assistant Director of Proba
tion in 1966, approximately 6,000 were "reported to the judge as not 
worth further investigation. In these cases, then, the judge was usually 
left with little choice other than to commit the offender to jail.”11

Other forces, local and national, have also been deficient. Defender 
offices, criminal divisions of legal aid societies, and court-appointed pri
vate counsel have not, for the most part, provided organized, effective 
social and economic assistance for their defendants. Bar associations have 
just begun to direct serious attention to the problem. Law schools, with 
a few outstanding exceptions, had until very recently all but ignored not 
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only the indigent offender’s problems but also the criminal law process 
itself.12 13 14 Court officials have worried more about disparities in sentencing 
than alternatives to sentencing. Community residents and rehabilitative 
agencies have also remained aloof from the offender and his family and 
their socio-economic problems.

12 Until recent years most law schools offered only a basic course in criminal law, em
phasizing the substantive law of crimes, with perhaps an advanced course in some 
aspects of criminal procedure. This lack of attention to criminal law, as compared 
to the emphasis on commercial law, may be partly explained by the bar’s general dis
regard for the field and its lack of financial reward. Law schools feel obligated to 
provide training related to the work their graduates will do. But the subordination 
of criminal law in legal education has served to reinforce the attitudes which pro
duced it.

President’s Commission on Law Enforcement and Administration of Justicb, 
Task Force Report: The Courts 61 (1967) [hereinafter cited as T.F. Rep.: Courts]; see 
Pye, Law School Training in Criminal Law—A Teacher’s Viewpoint, 3 Am. Crim. L.Q. 173 
(1965); Watson, On the Loiv Status of the Criminal Bar: Psychological Contributions of the 
Law School, 43 Texas L. Rev. 289, 291 (1965).

13 372 U.S. 335 (1963).
14 384 U.S. 436 (1966).
is 18 U.S.C. § 3006 A (1964).
1« 18 U.S.C. §§ 3041, 3141-43, 3146-52, 3568 (Supp. II, 1965-1966). See also the Dis

trict of Columbia Bail Agency Act, DC. CODE Ann. §§ 23-901-09 (1967).
17 See National Report 149-50.

II. Defense Counsel’s New Role:
The Offender Rehabilitation Project

If the offender has trust or confidence in anyone during the criminal 
process, it is in his attorney. If community-based rehabilitative program
ming could be structured around this relationship of trust and confidence, 
it might be more successful in preventing the offender from returning to 
criminal activity and in helping him lead a law-abiding, productive life. 
Unfortunately, rehabilitative programming usually has been considered 
either an inappropriate function for a member of the bar or beyond his 
professional competence. However, since Gideon v. Wainwright™ Mir
anda v. Arizona™ the Criminal Justice Act of 1964,15 and the Bail Re
form Act of 1966,16 17 more and more members of the bar have been re
quired to undertake criminal defense work.1' As a result, it has become 
necessary to reassess the image and role of the defense counsel.

Few attorneys can be Perry Masons, always representing an innocent 
defendant and unmasking the real villain in the last minutes of trial. 
For the most part, defense counsel represent those who plead or are found 
guilty. The crucial stage of the criminal process for these defendants is 
not the trial as it was for Candy Mosier, or the appeal as it was for Jack 
Ruby, or the postconviction hearing as it was for Sam Sheppard; rather 
it is the sentencing hearing or the precharge conference and plea negotia
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tion w ith the prosecutor. To best serve his client’s interest at these stages, 
according to the National Crime Commission, 'defense counsel needs 
ready access to a number of auxiliary services resembling those available 
to a modern and well-equipped probation office.”* 1 * * * * * * * b

is id. at 151.
19 The Legal Aid Agency was established by Congress in I960 to serve as the public de-

fendcr agency in the District of Columbia. It provides attorneys to represent indigents in the
various courts and proceedings in the District. D.C. CODE Ann. §§ 2-2201-10 (1967); D.C.
Report 343.

Begun in I960, the Legal Internship Program provides a number of fellowships at the
Georgetown University Graduate School of Law. In addition to following a graduate program
of study and research, the Legal Interns represent indigent defendants in actual cases. See
Pye, Legal Internships: Georgetown's Experiment in Legal Education, 49 A.B.A.J. 554 (1963).

A program involving these "auxiliary services” was operated as a 
demonstration project in the Legal Aid Agency of the District of Colum
bia by Georgetown’s Institute of Criminal Law and Procedure from April 
1966 to June 1967. Under a two-year grant from the Office of Eco
nomic Opportunity, the project has now been expanded and placed under 
the direct operation of the District’s Legal Aid Agency.19 The Offender 
Rehabilitation Project is the first major, systematic effort in this country 
to help defense counsel develop rehabilitation programs for their clients. 
The Project operates in the United States and Jury Branches of the Dis
trict of Columbia Court of General Sessions and, to a lesser extent, in the 
United States District Court for the District of Columbia.

The Project has three main purposes:
(1) It provides to Legal Aid Agency attorneys, to the Georgetown 

Legal Interns,20 and to some private, appointed counsel social reports on 
their clients for use at the precharge and plea negotiation stages, and pre
sentence reports, known as "defendant studies,” for use at the sentencing 
stage.

(2) It develops rehabilitation plans, where appropriate, to divert 
defendants from the criminal process before charge, as well as to facilitate 
negotiated disposition, probation, and other sentencing alternatives.

(3) It helps secure community-based social and rehabilitative ser
vices, when needed, for defendants and their families. These services 
may be part of the rehabilitation plan and may include physical or men
tal outpatient or inpatient treatment, vocational training, employment 
and educational assistance, public welfare service (including funds, food, 
and child care), birth-control advice and aid, family and individual coun
seling, and housing and consumer assistance.

A unique feature of the Offender Rehabilitation Project is that it at
tempts to rehabilitate the accused not only after he pleads or is found 
guilty, but also immediately after he is assigned a defense attorney, and 
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continues as long as possible after disposition of the case. As explained 
by the National Crime Commission, ’'When planned by the defense, such 
a program can begin before conviction and be part of the defendant’s 
own response to the case, rather than a regimen imposed on him as a 
form of punishment.”21

21 NATIONAL Report 151. For a discussion of the projects see Keys, Extra-Legal Help for 
Defendants, 24 Legal Aid Brief Case 15 (1965); Pye, The Administration of Criminal Jus
tice, 66 Colum. L. Rev. 286, 296-99 (1966).

22 D.C. REPORT 237; see id. at 233.
23 National Report 133.
24 Id. See also D.C. REPORT 253.
25 National Report 133. See also D.C. Report 270.
2(5 National Report 133. "Often the prosecutor needs to know whether there are fa

cilities in the community for treating such medical or behavioral problems as the offender may 
have and whether those facilities will accept him." T.F. REP.: COURTS 7.

27 National Report 134.

The significance of the Project may be highlighted by an examination 
of the dynamics of the precharge, plea negotiation, and sentencing stages.

A. THE PRECHARGE STAGE

The precharge stage of the criminal process is one of the most crucial 
for the accused: Here the prosecuting attorney usually exercises his discre
tion to charge or dismiss. In fiscal 1965, for example, the United States 
Attorney for the District of Columbia, after a preliminary screening of 
all misdemeanor and felony arrests, "no-papered” or released approxi
mately 13 percent of all those arrested.22 A number of these cases no 
doubt involved marginal offenders or offenders with "clear medical, men
tal, or social problems that [could] be better dealt with outside the crimi
nal process than within it.”23

Although the National Crime Commission considered the prosecu
tor’s discretion "necessary and desirable,”24 it found that "more often 
than not prosecutors exercise their discretion under circumstances and in 
ways that make unwise decisions all too likely.”25 This is especially so 
when the prosecutor has little knowledge of community treatment pro
grams and facilities.26 27

As a proposed solution, the National Commission recommended the 
"establishment of explicit policies for the dismissal or informal disposi
tion of the cases of certain marginal offenders,” and "early identification 
and diversion to other community resources of those offenders in need of 
treatment, for whom full criminal disposition does not appear required.”2. 
The Commission recognized that "implementation of this recommenda
tion is heavily dependent on the availability to the prosecutor, defense 
counsel, and the courts of adequate factual information on offenders and 
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of appropriate facilities and programs in the community for the diagnosis 
and management of offenders who are diverted.”“15

T.F. REP.: COURTS 7. For a discussion of the noncriminal alternatives and the factors 
to be considered in adopting them, see id. at 8.

0 D.C. REPORT 234. If guilty pleas are considered as a percent of total convictions, they 
may account for as many as 90 percent. T.F. Rep.: COURTS 4, 9. See also ABA PROJECT ON 
Minimum Standards for Criminal Justice, Standards Relating to Pleas of Guilty 
1-2 (Tent. Draft 1967); D. Newman, Conviction—The Determination of Guilt or 
Innocence Without Trial 3 n.l (1966).

31 D.C. Report 234; see T.F. REP.: COURTS 9 & n.20 citing a survey contained in Note, 
Guilt) Plea Bargaining—Compromises by Prosecutors To Secure Guilty Pleas, 112 U. Pa. L. 
Rev. 865, 896-99 (1964).

32 T.F. Rep.: Courts 11.

The Offender Rehabilitation Project is based on the assumption that 
defense counsel can aid in achieving the goal of the Crime Commission 
by providing background information on the accused and by helping the 
prosecutor screen out those cases which can be dealt with by a good com
munity-based pretrial rehabilitation plan developed by the Project staff. 
As the National Commission’s Task Force on Administration of Justice 
stated:

In cases in which there is an indication that intensive treatment or 
supervision is needed, the prosecutor and defense counsel should be able 
to obtain a thorough investigation of the accused’s background and treat
ment needs. A special division might be created in the prosecutor’s 
office or in the public defender’s office to conduct such an investiga
tion. . . .

Defense counsel has an important role to play at this stage, and he 
should be involved wherever an intrusive disposition or significant pen
alty is likely. Counsel can assist in gathering information and formulat
ing a treatment program; he can help persuade the prosecutor of the 
appropriateness of a noncriminal disposition.29

B. THE PLEA NEGOTIATION STAGE

Of the persons formally charged and prosecuted, a considerable num
ber plead guilty either to the original charge or to a lesser offense. In 
fiscal 1965, 56 percent pleaded guilty in the district court, and 39 percent 
of those charged with serious misdemeanors pleaded guilty in the court 
of general sessions.30 These guilty pleas most often emerged "as a result 
of negotiations between the prosecutor and the defense counsel.”31 Un
fortunately, just as with the charge decision, the prosecutor’s decision on 
a plea proposal "is usually made without the benefit of information re
garding the circumstances of the offense, the background and character 
of the defendant, and other factors necessary for sound dispositional deci
sions.”32

To facilitate an appropriate disposition by a plea of guilty, the Na
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tional Commission recommended that prosecuting attorneys should be 
available for discussions with defense counsel from the beginning of the 
case. "These discussions," said the Commission,

should thoroughly assess the facts underlying the prosecution’s case, con
sider information on the offender’s background and correctional needs, 
and explore all available correctional alternatives as well as review the 
charge to which the plea will be entered. To a much greater extent 
than at present the facilities of the probation department and other re
ferral and diagnostic services should be available to the parties. In some 
instances it may be desirable to have a full presentence report prepared 
so the negotiating parties as well as the reviewing judge can assess the 
agreed disposition, although in many cases less elaborate methods of fact- 
finding should suffice.33

33 National Report 135.
34T.F. Rep.: Courts 12.
35 National Report 136.

When a precharge conference has been held, the data assembled by both parties may 
be used in the plea negotiations. In addition procedures should be adopted which 
would enable the parties to call upon the probation office or some other factfinding 
agency to obtain what is in effect a presentence investigation for use in the negotia
tion discussions. In the District of Columbia the defender’s office has an experi
mental project [the Offender Rehabilitation Project], in many respects resembling 
a probation service, for evaluating defendants and developing correctional plans for 
them.

T.F. Rep.: Courts 12.
36 In fiscal 1965, ”76 percent of the felons in the District Court and 49 percent of the 

serious misdemeanants in the Court of General Sessions” were convicted by plea or trial. D.C. 
Report 234.

The Commission’s Task Force on Administration of Justice added that 
"discussions between prosecutor and defense counsel should deal expli
citly with dispositional questions and the development of a correctional 
program for the offender."34

Just as in the precharge conference, the background information and 
plan developed by the Offender Rehabilitation Project also helps in bring
ing more rationality to the plea negotiations and in obtaining the prose
cutor’s agreement to either drop or reduce the charges. The National 
Crime Commission believes that the service provided by the Project 
"might well be one means of securing the full information that is needed 
in order to dispose of serious offenders effectively, as well as a means for 
developing the less complete information that would be adequate for ar
riving at dispositional decisions about minor offenders.’’35

C. THE SENTENCING STAGE

Because so many defendants either plead guilty or are found guilty 
at trial,36 they are also crucially affected by disposition at the sentencing 
hearing. Unfortunately, as the Task Force found, "too many attorneys 
appear to believe their task to be fulfilled when the issue of guilt or in
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nocence has been decided. Their assistance in the preparation of the pre
sentence report and their presentation to the court on sentence often are 
perfunctory.”37

37 T.F. Rep.: Courts 19.
38 Id.
™ld.

Id. "He should explore possibilities for employment, family services, educational im
provement, and perhaps mental health services and attempt to make specific and realistic ar
rangements for the defendant’s return to the community.” Id. at 19-20.

« Id. at 19.
’- National Report 151. Comparable functions for defense counsel at the bail-deter

mination stage are discussed in Wald & Freed, The Bail Reform Act of 1966: A Practitioner’s 
Primer, 52 A.B.A.J. 940 (1966). The authors speak of counsel’s responsibility to furnish in
formation, formulate a release plan, and prevent detention. Id. at 942-45.

13 The Legal Aid Agency has made arrangements with the Howard University School of 
Social Work to allow two second-year graduate social work students to participate as part-time 
start members of the Offender Rehabilitation Project. The work done in the Project under 
the direct supervision of a staff social worker fulfills the Howard degree requirements for out
side practical experience in the field.

The fact is, however, that defense counsel has a vital role to play in 
achieving "the most appropriate disposition for his client.”38 "This role,” 
according to the Task Force, "extends to the gathering and evaluation of 
facts relevant to sentencing, and most important, to their presentation in 
court at the time of sentencing.”39 Moreover, "when defense counsel be
lieves that probation would be an appropriate disposition for his client, 
he should be prepared to suggest a positive program of rehabilitation.”40

To help defense counsel fulfill this role, the Task Force recommended 
the Offender Rehabilitation Project as a prototype to be adopted by pub
lic defender agencies throughout the country: "The adoption of similar 
programs by other jurisdictions would do much to provide defense coun
sel with the facts and evaluation necessary for an intelligent presentation 
of the sentencing alternatives to the court.”41 The National Commission 
added that the Project helps defense counsel play a useful role "in the 
development of a program for the reintegration of the offender into a 
law-abiding community.”42

III. Operation of the Project

A. THE PROJECT STAFF

The Offender Rehabilitation Project staff is composed of a director 
and two other social workers with master’s degrees in social work, a psy
chiatrist, a psychologist, eight social work assistants, two second-year 
graduate social work students,43 three law students, and six "rehabilita
tive” aides.

The director is primarily responsible for developing community 
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agency relationships, supervising the staff work, and developing staff 
training programs. The two social workers perform the day-to-day su
pervision—one for the court of general sessions and the other for the 
district court. The psychiatrist and the psychologist help identify the 
"mentally disordered or deficient offenders as early in the process as pos
sible.”44 45 They also recommend therapeutic treatment programs, but do 
not themselves provide the treatment.

44 National Report 134.
45 As the National Crime Commission said in an analogous context:

There is . . . great promise in employing subprofessionals and volunteers in commu
nity corrections. Much work performed today by probation and parole officers could 
be effectively handled by persons without graduate training in social work or the 
behavioral sciences. . . . The use of subprofessionals and volunteers could signifi
cantly reduce the need for fully trained officers.

Id. at 167-68.
46 Id. at 168. See also id. at 153.
47 In the United States branch alone in 1965, approximately 11,700 cases involving close 

to 9,500 defendants were filed. D.C. REPORT 273.

Two innovations in the staffing of the Project are especially note
worthy. The first is that the social work assistants are not professional 
social workers, although they do have college degrees or other helpful 
background experience. This innovation reflects both the recognition 
that there are insufficient professionals to meet the community’s needs 
and the belief that nonprofessionals can nevertheless be trained to func
tion well in the Project so long as the professionals maintain appropriate 
supervisory control.40

The second innovation in the staffing is that the six rehabilitative 
aides are indigenous to the inner city and that three of them are ex-offen
ders. The importance of this innovation was stressed by the National 
Crime Commission:

People who have themselves experienced problems and come from 
backgrounds like those of offenders often can help them in ways pro
fessional caseworkers cannot. Contact with a person who has overcome 
handicaps and is living successfully in the community could mean a great 
deal more to an offender than conventional advice and guidance.46

B. OPERATIONS IN THE COURTS

Because of the caseload in the court of general sessions,47 the Project’s 
operations there are functionally divided into three parts: (1) intake, 
screening, and diagnosis; (2) rehabilitative service and plan development; 
and (3) follow-up services.

Two social work assistants and two law students operate primarily in 
the intake unit. Defendants are screened by this unit to determine what 
kinds of services are needed and whether or not some immediate disposi
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tion is advisable. The law students are used primarily to gather informa
tion about the defendants from police, court, and other legal records.

Whenever a defendant requires any detailed service or planning ac
tivity’, the case is transferred to the rehabilitative unit, composed of four 
social work assistants. This unit also handles cases in which a sentencing 
proceeding is indicated and has responsibility for specific community re
source development.

Four indigenous aides, in consultation with the personnel in the other 
units, operate in the follow-up unit. Their activities are not supervisory, 
as the probation office follow-up is, but instead constitute an extended 
service to prevent any breakdown in rehabilitative plans and to determine 
whether and to what extent other significant problems occur during pro
bation.

In the district court, because of the lighter caseload, there is no opera
tional division of functions between intake and rehabilitative servicing. 
Two social work assistants, the two social work students, and a law stu
dent conduct both operations. The social worker also works on selected 
cases in addition to his supervisory duties. The two rehabilitative aides 
operate exclusively in follow-up activities, just as their counterparts in 
the court of general sessions.

C. DEFENDANT STUDIES AND SOCIAL REPORTS

In both courts the social work assistants, under the supervision of the 
social workers and with the aid of other staff members, prepare defendant 
studies for use by counsel at sentencing hearings and less extensive social 
reports for use at the pretrial stage. Supplementary reports by the psy
chiatrist and psychologist are also prepared when needed.

In preparing a defendant study, the Project staff member conducts 
an extensive social background investigation of the offender, including 
interviews with the offender, members of his family, and other persons in 
his life. Letters of reference and special psychological and psychiatric 
evaluations, where indicated, are also considered. Information from this 
investigation is used to develop a community-based rehabilitation pro
gram for the offender in the event of probation, or to suggest an appro
priate penal institution providing specified educational, vocational, or 
treatment facilities in the event of incarceration.

Because of time limitations, the pretrial social reports are less exten
sive in their scope, and the rehabilitation plans, less developed. A major 
goal of the Project is to develop a model form for the pretrial social re
port comparable to the defendant study at the sentencing stage.
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D. COMMUNITY RESOURCE DEVELOPMENT

The Project staff’s procedure in securing community-based rehabilita
tion services depends on the nature of the problem presented. For the 
most part, the Project serves as a middleman between the offender and 
community services. The staff makes a concerted effort to establish con
tacts with key counselling personnel in employment and various other 
community agencies in order to facilitate referrals to them. The staff 
helps expedite the work of these community agencies by presenting gen
eral background information and possible referral suggestions before the 
counselling personnel interview the defendant. Communication between 
the Project staff and the community agency continues even after the re
ferral is completed in order to provide continuity of service for the de
fendant.

Part of the staff’s social investigation includes verifying whether the 
defendant is presently employed or recommending that his previous em
ployers consider rehiring him. If an employer shows interest and con
cern about a defendant, the Project staff ascertains whether the employer 
would hire others in similar positions.

The same approach is used with established private, governmental, 
and religious agencies to secure such services as clinical or hospital assis
tance, vocational training, emergency loans, and food assistance. Peri
odic meetings are also arranged between the Project staff and key agency 
personnel for mutual orientation to each other’s facilities and for discus
sion of such specific problems as referral procedures, treatment limita
tions, and attitudes toward the indigent offender.

E. HALFWAY HOUSE PROGRAM

The Project is experimenting with a halfway house program for se
lected offenders during the pretrial, presentence, and postsentence pe
riods. For this purpose two bed spaces have been reserved under con
tract at Shaw Residence in the District of Columbia during the period of 
the Project. Shaw Residence provides room and board and a planned 
program of services for probationers and releasees from prison life. The 
program includes individual and group counselling, assistance in finding 
employment or training opportunities in the community, and opportuni
ties for the constructive use of leisure time.

Admission to Shaw is preceded by an evaluation of the Project of
fender by the residence staff. Services in the residence are coordinated 
by a Project staff member who is in close contact with the defense attor
ney and the Shaw Residence staff. "Separation” or dismissal of the de
fendant from the residence is made in consultation with the Project staff.
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At separation, the residence staff provides the Project staff with a confi
dential separation report that includes information on (1) initial adjust
ment, (2) problems anticipated, (3) employment, (4) use of staff facili
ties, (5) group participation, (6) relationships to family and community, 
(") involvement of Shaw program staff, and (8) staff follow-up recom
mendations.

F. STAFF TRAINING PROGRAM

A training program has been designed by the Project director to help 
the staff members obtain an understanding of the administration of crim
inal justice—an understanding essential to the performance of their duties 
—and to prepare them to make observations and critical appraisals of the 
system. The training program includes an orientation period as well as 
subsequent weekly training sessions. The staff is especially trained in 
interview and investigative techniques through lectures, films, and on- 
the-job training. From time to time, arrangements are made for lectures 
and talks by defense counsel, prosecutors, judges, bail agency representa
tives, parole and probation personnel, employment counsellors, police, 
and correctional authorities. Arrangements are made for field visits to 
courts, jails, detention centers, public hearings, medical centers, and the 
like. Periodic orientation sessions are also planned for attorneys, investi
gators, and community aides from the Legal Aid Agency, the George
town Legal Interns, and the Neighborhood Legal Services Project.

IV. Evaluation

The Institute of Criminal Law and Procedure of the Georgetown 
University Law Center45 is conducting a comprehensive program of re
search and evaluation of the Project49 in order to assess its impact on the 
administration of criminal justice.

4‘'Under a grant from the Ford Foundation, the Institute of Criminal Law and Procedure 
was established in October, 1965, for a five-year period at the Georgetown University Law 
Center. Programs of the Institute are developed by the Director and his staff in accordance 
with policies established by the Dean and Faculty of the Law Center and the Policy Board of 
the Institute. The staff of the Institute is composed of attorneys and research associates from 
other disciplines: sociology, psychiatry, psychology’, social work, forensic science, history, and 
political science.

4& The program is being funded primarily by a grant from the Office of Law Enforcement
Assistance of the Department of Justice, with some supplementary financing from the Office
of Economic Opportunity.

On the first level of evaluation the research staff is measuring the 
functions of the Project against its own service goals of ascertaining the 
defendant’s needs and providing community-based rehabilitative pro
gramming. The questions being raised are whether the Project accurately * 4 * * 
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and efficiently assesses rehabilitative needs of the offenders it helps and 
whether it finds and obtains clear commitments for community services 
—counseling, training, job placement, etc.—for which it, of course, com
petes with the general population and clientele served by the community 
agencies. For this evaluation, the research staff will ultimately study 
some 700 defendants represented by Legal Aid Agency Attorneys, 
Georgetown Legal Interns, and some private appointed counsel. Ap
proximately 200 of these same defendants will be intensively followed 
throughout the process. This smaller group is randomly selected and 
thereafter divided into two equal groups, only one of which receives the 
Project’s services.

Measurement and analysis on this level of evaluation includes (1) 
attorney assessment, i.e., what services the attorney thinks his client needs 
and his appraisal of the services offered; (2) defendant perceptions and 
assessment, i.e., what services the defendant thinks he needs and his ap
praisal of the services offered; and (3) Project staff performance, i.e., how 
well the members of the Project staff are able to perform their respective 
roles in discerning defendants’ needs, in developing ways to meet those 
needs, and in establishing satisfactory relations with defendants, their 
attorneys, and the professionals in the community.

The research staff also compares the performance of the serviced and 
nonserviced defendants. For this purpose the two groups are interviewed 
at the time they enter the criminal process and immediately after they 
have completed the process. Those who are placed on probation will be 
checked again after they have been in the community for one, three, and 
six months. At the end of six months each probation officer responsible 
for a case in this group (probably about 20 officers in all) will be inter
viewed to obtain his assessment of the defendant’s progress on proba
tion.50 This study should help determine whether the defendant is aided 
by the rehabilitation plan; whether he has had a better chance to succeed 
on probation; at what point, if any, the plan begins to break down; and, 
if so, why this happens.

50 While this six-month postdisposition period is not long enough to provide definitive 
data on recidivism, it will provide at least some preliminary indications. Three to five years 
would be necessary for an acairate and detailed determination of the recidivism rates of all de
fendants involved in this research, of the extent to which any differences can be attributed to 
the Offender Rehabilitation Project, and of the nature of any differences in response to the 
Project’s services by various types of defendants.

The research staff will also examine how effectively the Project se
cures community-based resources for the defendants. The services of 
over 100 agencies, as applied to actual cases, will be evaluated in inter
views with the Project staff, the defendants, and the agencies providing 
service. The research staff will also measure the agencies’ records in ac
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tually providing services after tentative commitments have been made, 
the time they allocate to the Project clients, and their promptness in pro
viding the services. The agencies’ awareness of the needs of defendants 
and their willingness to service them will also be examined in the inter
views with the Project staff and agency personnel.

On another level of evaluation, the research staff is measuring the 
impact of the Project in providing information about and proposed alter
native dispositions for the defendants involved, and is looking for indica
tions of long-range change in the system. This phase of the evaluation 
involves statistical correlation, observation, and interviews with criminal 
justice personnel. The eventual outcome at the precharge, plea negotia
tion, and sentencing stages in all cases involving Project rehabilitation 
plans and background reports—both the brief pretrial social reports and 
the full presentence defendant studies—will be statistically compared 
with the outcome in nonserviced cases. Some 25 judges, 30 prosecuting 
attorneys, and 20 or more defense counsel will ultimately be interviewed 
for their evaluation of the impact and the effect of the social reports or 
defendant studies on dispositions. In this regard, a sample of the Proj
ect’s defendant studies will be compared with the Probation Office’s pre
sentence reports to ascertain possible bias, omission of data, and differences 
in approach. Finally, in a selected group of cases, the precharge confer
ence, the plea negotiation, or the sentencing conference or hearing will 
be observed in order to document the use and impact of the reports. 
These evaluations will be combined to give a rounded picture of the ef
fect of the introduction into the criminal process of reports prepared by 
an ally of the defense. In this manner, the research staff will be able to 
observe and analyze such potential effects on the system of criminal jus
tice as changes in sentencing practices by the judiciary, alteration of 
charging and plea-negotiation practices by prosecutors, changes in rela
tionships between defense counsel and the probation office—better rap
port, cooperative sharing of common data, etc.—and increased attention 
to background and information about the defendant by defense counsel.

On the last level of evaluation, a cost-effectiveness study will be cru
cial. The per-case cost for a limited success rate may so exceed that of 
traditional processing with an adequate court probation staff that the in
vestment may not warrant recommending the Project for extension in 
scope or as a feasible model for other cities. The total cost of processing 
Project clients will be analyzed carefully. Successes with various types 
of offenders will also be studied to assess whether the Project’s resources 
are being deployed efficiently. The research staff will also survey by 
mailed questionnaires and, where possible, by face-to-face interviews 
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some 50 to 100 of the major public defender agencies throughout the 
country in order to determine the dimensions of their efforts at rehabili
tative servicing, as well as their need for such a project and their capa
bility of putting it into operation.

On the basis of these studies, the research staff will attempt to deter
mine whether the Project should be expanded into a regular service pro
vided by the Legal Aid Agency and by other public defender systems 
throughout the country; whether the Project’s services should be extended 
to all defendants, regardless of indigency and regardless of whether the 
attorney is appointed or retained; and whether services provided by the 
Project could and should be provided by the court probation office or by 
other agencies either in a complementary manner or as a possible alter
native.
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NOTES
FREEDOM OF INFORMATION: THE STATUTE

AND THE REGULATIONS

The new Freedom of Information Act,1 2 Congress’ latest attempt at 
achieving a proper balance between the public’s ’'right to know” and the 
Government’s need for secrecy, arose out of the wreckage of Section 3 of 
the Administrative Procedure Act of 1946? The original section 3 had 
contained the first general statutory provision for public disclosure of ad
ministrative decisions and procedures, but, despite Congress’ clear intent 
to promote disclosure,3 the vagueness of the statute and its abundance 
of loopholes prompted the Senate report on its proposed revision to flatly 
state:

1 Administrative Procedure Act, §3,5 U.S.C. App. § 1002 (Supp. II, 1965-1966) (Pub. 
L. No. 89-487), as amended and codified, Act of June 5, 1967, § 552, Pub. L. No. 90-23, 81 
Stat. 54 [hereinafter cited as Act of June 5, 1967, § 552, Pub. L. No. 90-23, 81 Stat. 54].

2 Act of June 11, 1946, ch. 324, § 3, 60 Stat. 238. This Act applies to "each authority of 
the Government of the United States, whether or not it is within or subject to review by an
other agency . . . [except] (A) the Congress; (B) the courts of the United States; (C) the gov
ernments of the territories or possessions of the United States; (D) the government of the 
District of Columbia....’’ 5 U.S.C. § 551(1) (Supp. II, 1965-1966).

3 See S. REP. No. 752, 79th Cong., 1st Sess. 12 (1945); H.R. REP. No. 1980, 79th Cong., 
2d Sess. 17-18 (1946).

4 S. Rep. No. 813, 89th Cong., 1st Sess. 5 (1965) [hereinafter cited as S. REP.].
5See S. 2504, 84th Cong., 1st Sess. (1955); S. 2541, 84th Cong., 1st Sess. (1955); S. 2148, 

85th Cong., 1st Sess. (1957); S. 4094, 85th Cong., 2d Sess. (1958); S. 186, 86th Cong., 1st 
Sess. (1959); S. 1070, 86th Cong., 1st Sess. (1959); S. 2780, 86th Cong., 2d Sess. (I960); S. 
1567, 87th Cong., 1st Sess. (1961); S. 1907, 87th Cong., 1st Sess. (1961); H.R. 9926, 87th 
Cong., 2d Sess. (1962); S. 3410, 87th Cong., 2d Sess. (1962); S. 1666, 88th Cong., 1st Sess. 
(1963).

6 H.R. Rep. No. 1497, 89th Cong., 2d Sess. 5-6 (1966) [hereinafter cited as H.R. REP.]. 
One such example is the repeated refusal of the National Science Foundation to disclose the 
bid by the successful contractor in a multimillion-dollar deep-sea study. Only after the White 
House intervened was it learned that the contract had not been granted to the lowest bidder. 
Id. at 5.

[S]ection 3 ... is of little or no value to the public in gaining access 
to records of the Federal Government. Indeed, it has had precisely the 
opposite effect: it is cited as statutory authority for the withholding of 
virtually any piece of information that an official or agency does not 
wish to disclose.4

Almost immediately after the original enactment, demands were made 
for a tightening of section 3. Bills were routinely submitted to Congress 
and, due to agency pressure, just as routinely killed.5 But the practices 
of some agencies, many of which are described in the House Report on 
Public Law 89-487,6 made apparent the need for remedial legislation.

18
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The new Freedom of Information Act, amending original section 3, was 
fashioned to meet that need by replacing the vague language with pre
cise and narrow phrases, thereby minimizing the possibilities of evading 
congressional intent.7

7 See S. REP., supra note 4, at 3.
SU.S. Dep’t of Justice, Attorney General’s Memorandum on the Public In

formation Section of the Administrative Procedure Act (1967) [hereinafter cited 
as Attorney General’s Memorandum]. Though the memorandum is merely advisory, 
th : court are likely to give it strong consideration. It is well documented and helps clarify the 
Act's confusing legislative history. However, the Attorney General has the duty of defending 
the agencies in suits for disclosure, and consequently his interpretation often reflects the inter
ests of the agencies.

9 A t of June 5, 1967, § 552(a)(3), Pub. L. No. 90-23, 81 Stat. 54; see notes 10-81 in]ra 
and accompanying text.

»° Act of June 5, 1967, § 552(a)(1), Pub. L. No. 90-23,81 Stat. 54.

A proper understanding of the Act requires a careful examination of 
its legislative history, the interpretive memorandum published by the At
torney General,8 and the implementing regulations promulgated by the 
various agencies. Since the Act makes virtually all agency records sub
ject to disclosure unless they fall within one of nine specific exemptions,9 
the effectiveness of the Act will depend upon how broadly these exemp
tions can or will be interpreted and implemented by the agencies. This 
forms the focus of this Note; but in order to better understand the ex
emptions, it is necessary to discuss at some length the other provisions 
of new section 3.

I. Provisions for Disclosure

A. THE FEDERAL REGISTER

1. Materials Published

Section 552(a)(1) requires each agency to "publish in the Federal 
Register for the guidance of the public,” the following five types of ma
terial :

(A) descriptions of its central and field organization and established 
places at which, the employees . . . from whom, and the methods where
by, the public may obtain information, make submittals or requests, or 
obtain decisions;
( B ) statements of the general course and method by which its functions 
are channeled and determined, including the nature and requirements of 
all formal and informal procedures available;
(C) rules of procedure, descriptions of forms available or the places at 
which forms may be obtained, and instructions as to the scope and con
tents of all papers, reports, or examinations;
(D) substantive rules of general applicability adopted as authorized by 
law, and statements of general policy or interpretations of general ap
plicability formulated and adopted by the agency; and
(E) each amendment, revision, or repeal of the foregoing.10
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This requirement is intended, in the words of the Senate report, to 
"guide the public in determining where and by whom decisions are made, 
as well as where they may secure information and make submittals and 
requests.”11

11 S. REP., supra note 4, at 6.
12 Attorney General’s Memorandum, supra note 8, at 7.
18 Id. at 7-8.
14 Act of June 11, 1946, ch. 324, § 3 (a), 60 Stat. 238.
15 Attorney General’s Memorandum, supra note 8, at 9.
18 Id. at 9-10.
17 Act of June 11, 1946, ch. 324, § 3(a)(3), 60 Stat. 238.
18 S. Rep., supra note 4, at 6.
19 Act of June 11, 1946, ch. 324, § 3(a), 60 Stat. 238.
20 Act of June 5, 1967, § 552 (a) (1), Pub. L. No. 90-23, 81 Stat. 54.

The new provisions alter the old law in a few technical and minor 
ways. Part (A) deletes a provision requiring publication of delegations 
of final authority and makes a few other changes which "should result 
in little, if any, change from previous practice.”12 Part (B) simply re
states the requirement that agencies disclose the manner in which matters 
are initiated, processed, and decided.13 Part (C) makes explicit a require
ment implied in the old act. Original section 3 clearly contemplated 
publication of procedural regulations, since no person was required to 
resort to any procedure not published.14 Yet this was one of the few 
areas where the agencies were found to have been uncooperative, or at 
least lax, in meeting the publication requirement.15 The provision for 
"papers, reports or examinations” is taken verbatim from old (a)(2) 
and, as interpreted by the Attorney General, refers only to such materials 
intended for use by the public.16 Part (D) merely rephrases the obliga
tions in old (a) (3) to publish rules, policy statements, and interpreta
tions of general applicability.17 Finally, "new clause (E) [amendments, 
revisions, and repeals] is an obvious change, added for the sake of com
pleteness and clarity.”18

2. Sanction for Failure to Publish

The sanction under section 552(a) (1) for failure to publish in the 
Federal Register has strengthened that found in the original section. The 
previous law stated that no person shall "in any manner be required to 
resort to organization or procedure not so published.”19 The new statute 
reads: no person shall "in any manner be required to resort to, or be ad
versely affected by, any matter required to be published in the Federal 
Register and not so published.”20 This extends the sanction to bar the 
use of unpublished rules and policies in addition to procedures and or
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ganizations. "Adversely affected" seems to broaden "required to resort," 
although it may just be a semantic change necessitated by inclusion of 
policies and rules within the scope of the sanction, since one can be ad
versely affected by a policy though hardly required to resort to it. Fur
thermore, since unpublished rules and procedures are not invalid per se, 
a person to whom they are beneficial is not barred from using them to 
his own advantage.21 The sanction is, moreover, inapplicable when a 
person has actual and timely notice of unpublished material.22 No such 
exception appeared in the original section 3.23

21 Attorney General’s Memorandum, supra note 8, at 11-12.
22 Act of June 5, 1967, § 552(a) (1), Pub. L. No. 90-23, 81 Stat. 54.

It had been held under old section 3 that an unpublished regulation was ineffective even 
against a person with actual notice of it. Hotch v. United States, 212 F.2d 280, 283-84 (9th 
Cir. 1954). But see United States v. Aarons, 310 F.2d 341, 346 (2d Cir. 1962).

24 S. REP., supra note 4, at 6.
25 Act of June 5, 1967, § 552(a)(1), Pub. L. No. 90-23, 81 Stat. 54.
26 Both subsections (a)(2) and (a)(3) require agencies to make material available "in ac

cordance with published rules.”
27Eg., Dep’t of Justice Regs., 32 Fed. Reg. 9663 (1967); Civil Serv. Comm’n Regs., 32 

Fed. Reg. 9493 (1967); CAB Regs., 32 Fed. Reg. 8793 (1967).
2S E g., SEC Regs., 32 Fed. Reg. 9828 (1967); HUD Regs., 32 Fed. Reg. 9660 (1967); 

AID Regs., Dep’t of State, 32 Fed. Reg. 9652 (1967).
20 E g., IRS Regs., Dep’t of the Treasury, 32 Fed. Reg. 9543 (1967); AEC Regs., 32 Fed. 

Reg. 9215 (1967).
"Eg., Federal Home Loan Bank Bd. Regs., 32 Fed. Reg. 9520 (1967); Federal Reserve 

3. Incorporation by Reference

To meet the complaint that the agencies had generally erred "more 
on the side of too much publication rather than too little,"24 25 thereby mak
ing the Federal Register too large and unwieldy, the new statute provides 
for incorporation by reference of material "reasonably available to the 
class of persons affected thereby.”20

4. Regulations

Because subsection (a)(1) is relatively clear and makes few real 
changes, the agencies are not required to publish implementing regula
tions as they are for subsections (a) (2) and (a) (3).26 Many agencies 
have consequently not done so,27 while others have published regulations 
merely restating the statute.28 Where agencies have gone into detail as 
to what will be published,29 the detail concerns technicalities of that par
ticular agency’s organization which cannot be profitably analyzed here. 
One modification that a number of agencies do make is to add "general 
notices of proposed rule-making" as an additional, separate category for 
publication.30 This merely incorporates into the section 3 regulations 
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the requirement of publication of such notices imposed by Section 4 of 
the Administrative Procedure Act.31

Sys. Regs., 32 Fed. Reg. 9516 (1967). The FDIC regulations modify this to "general notices 
of proposed rule making, unless the persons subject thereto are named and either personally 
served or otherwise have actual notice thereof in accordance with law.” 32 Fed. Reg. 9638 
(1967).

31 5 U.S.C. § 553(a) (1) (Supp. II, 1965-1966).
32 H.R. Rep., supra note 6, at 7.
33 "[A] 11 final opinions or orders in the adjudication of cases.” Act of June 11, 1946, ch. 

324, § 3(b), 60 Stat. 238.
34 H.R. REP., supra note 6, at 7.
35 Act of June 5, 1967, § 552(a)(2), Pub. L. No. 90-23,81 Stat. 54.
33 5 U.S.C. § 551(6) (Supp. II, 1965-1966).
37 Attorney General's Memorandum, supra note 8, at 15.
33 The material may not be "relied upon, used or cited as precedent.” Act of June 5, 1967, 

§ 552(a)(2), Pub. L. No. 90-23, 81 Stat. 54.

B. PRECEDENTIAL MATERIALS

In the words of the House report, "the bureaucracy has developed its 
own form of case law. This law is embodied in thousands of orders, 
opinions, statements and instructions issued by hundreds of agencies.’’32 
Section 552(a) (2) covers the availability of such material.

1. Materials to be Disclosed

This section broadens old section 333 by requiring, in addition to final 
opinions and orders, the disclosure of certain other material which "has 
the force and effect of law in most cases . . . .”34 Under section 552(a) 
(2), the agencies must make available for inspection and copying:

(A) final opinions, including concurring and dissenting opinions, as 
well as orders, made in the adjudication of cases;
(B) those statements of policy and interpretations which have been 
adopted by the agency and are not published in the Federal Register; and
(C) administrative staff manuals and instructions to staff that affect 
a member of the public . . . 35

Part (A) restates and qualifies what was previously the full scope 
of this subsection: disclosure of final opinions and orders. Although 
Section 2(d) of the Administrative Procedure Act defines order as the 
final disposition by an agency in any matter other than rulemaking,36 
disclosure here is limited to those orders made in the adjudication of cases. 
As interpreted by the Attorney General, this qualification indicates that 
the requirement of availability applies only to those orders and opinions 
on which the agency may rely as precedent.37 * This would seem accurate 
since the sanction in this subsection—inability to use the material as 
precedent3s—is meaningless for nonprecedential material. The disclos
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ure requirement likewise extends to concurring and dissenting opinions. 
This was made explicit in the statute because five agencies, including the 
FDIC and the Renegotiation Board, interpreted "final opinions” as used 
in the previous law to mean majority opinions only.39 This was prob
ably inconsistent with the congressional intent in passing original section 
3; in the amendment Congress wanted "to insure that, if one or more 
agency members dissent or concur, the public [will] . . . have access to 
these views and ideas.”40

39 H.R. Rep., supra note 6, at 8.
40 S. Rep., supra note 4, at 7.
41 Act of June 5, 1967, § 552(a)(1)(D), Pub. L. No. 90-23,81 Stat. 54.
42 Attorney General’s Memorandum, supra note 8, at 16.
43 H.R. REP., supra note 6, at 7.
44 S. 1160, 89th Cong., 1st Sess. (1965).
45 S. REP., supra note 4, at 2.
*'• H.R. Rep., supra note 6, at 7-8. Such materials are protected against any form of dis 

closure by exemption (b)(2). See notes 98-109 infra and accompanying text.

Part (B) provides for the availability of interpretations or statements 
of policy not published in the Federal Register. Such material must be 
published only if it should have general applicability.41 This part requires 
that more limited statements and interpretations, if they may be used 
precedentially, be made available for inspection and copying.42 The 
House report implies that only materials actually being used as precedent 
need be made available, and not materials which simply may be so used 
in the future.43

Part (C) recognizes that administrative staff manuals and instruc
tions to staff may be of vital importance to a private person in his deal
ings with an agency and should be made public if possible. When in
troduced in Congress, this part covered all staff manuals.44 45 * This was 
amended to its present form on the recommendation of the Senate Judi
ciary Committee to limit its scope "to administrative matters rather than 
law enforcement matters.”4 ' Some of the materials thus excluded from 
pan (C) are "guidelines for the staff in auditing or inspection proce
dures, or in the selection or handling of cases, such as operational tactics, 
allowable tolerances, or criteria for defense, prosecution, or settlement of 

>>46cases.

2. Protection of Privacy

Because the materials covered by section 552(a)(2), while of a 
precedential nature, often deal with the problems of particular individ
uals, Congress included a provision designed to protect against clearly 
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unwarranted invasions of privacy.47 Agencies are allowed, upon proper 
statement of justification, to delete all identifying details in opinions, in
terpretations, statements of policy, and staff manuals or instructions. 
While there is no such provision for orders, nondisclosure in such cases 
would be justifiable under exemption (b)(6).48 It is unclear what the 
relationship is between the deletion provision of subsection (a) (2) and 
that exemption. The most logical reading of the statute is that opinions, 
interpretations, statements of policy, and staff manuals or instructions 
cannot be withheld under (b)(6) if the invasion of privacy can be 
avoided by selective deletion under (a) (2).49

47 The protection against invasion of privacy apparently covers the privacy of corporations 
as well as individuals, since the statute uses the term "person,” defined in section 2(b) of the 
Administrative Procedure Act to include corporations. 5 U.S.C. § 551(2) (Supp. II, 1965- 
1966).

48 See notes 191-214 infra and accompanying text.
49 This view has been advocated by other commentators. See generally Sobeloff, The New 

Freedom of Information Act: What It Means to Tax Practitioners, 27 J. TAXATION 130, 132 
(1967).

50 "(Considerations of time and expense cause this indexing requirement to be made pro
spective in application only.” S. Rep., supra note 4, at 7. The Attorney General has suggested 
that agencies also index major precedents now relied upon even though not required by the 
statute to do so. ATTORNEY GENERAL'S Memorandum, supra note 8, at 21.

51 E.g., Dep’t of the Treasury Regs., 32 Fed. Reg. 9562 (1967); IRS Regs., Dep’t of the 
Treasury, 32 Fed. Reg. 9544 (1967); CAB Regs., 32 Fed. Reg. 8799 (1967).

52 Act of June 5, 1967, S 552(a) (2), Pub. L. No. 90-23, 81 Stat. 54.

3. Index

To make material more accessible to the public, the agencies are re
quired to maintain for public use an index of all materials made avail
able by section 552(a)(2) and issued, adopted, or promulgated after 
July 4, 1967.50 The regulations for each agency specify the location of 
its public reading room containing the agency’s index.51 52 Any material 
not indexed cannot be relied upon or cited as precedent by the agency 
against any person unless he has "actual and timely notice of the terms 
thereof.”02

C. PROCEDURES AND RESTRICTIONS

Section 552(a)(3) requires that "except with respect to records 
made available under paragraphs (1) and (2) of this subsection, each 
agency on request for identifiable records made in accordance with pub
lished rules stating the time, place, fees to the extent authorized by stat
ute and procedure to be followed, shall make the records promptly avail
able to any person.” This is a substantially more liberal provision than 
old subsection (c). The original version contained what the Senate re
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port called a "double-barreled loophole’’03 in providing that "matters of 
official record shall ... be made available to persons properly and direct
ly concerned except information held confidential for good cause 
found."^ Since there was no court review under the old law, an agency’s 
decision on good cause or proper and direct concern was virtually unas
sailable. The revision of section 3 was designed to close these loopholes 
and thereby "have almost the reverse result of [old] subsection (c) . . . 
[which had] been construed to authome widespread withholding of 
agency records . . . .”53 54 55 56 57

53 S. Rep., supra note 4, at 5.
54 Act of June 11, 1946, ch. 324, § 3(c), 60 Stat. 238 (emphasis added).
55 S. Rep., supra note 4, at 7. For example, the "properly and directly concerned” loop

hole was the basis for the refusal by the Post Office Department to disclose to the public the 
names of its employees. The "good cause found” exception allowed the Board of Engineers 
for Rivers and Harbors, an agency ruling on construction projects totaling billions of dollars, 
to keep its meetings closed to the press and refuse to disclose the votes of its members. H.R. 
REP., supra note 6, at 6.

56 The wisdom of eliminating this limitation was questioned during the Senate hearings. 
It was suggested that the Government’s interests could be prejudiced by making information 
available to certain classes of persons. For example, it was said that "the reference to 'any per
son’ is too broad. This language would make it mandatory for an agency to open its records to 
subversives, aliens—even enemy aliens, to claim hunters, and to others whose interests might 
be a ¡verse to the Government. We think that the individuals being given access to Govern
ment records should, at least, be citizens of the United States, and demonstrate that their inter
est in the records is not adverse to the Government’s interest.” Letter from Joseph Campbell, 
Comptroller General of the United States, to Congressman William Dawson, Chairman, House 
Gov’t Operations Comm., Hearings on S. 1160 Before the Subcomm, on Administrative Prac
tice and Procedure of the Senate Comm, on the Judiciary, 89th Cong., 1st Sess. 376 (1965). 
Despite such arguments, the more liberal version was adopted in the statute. The reason for 
this is stated in the Senate report: "For the great majority of different records, the public as a 
whole has a right to know what its Government is doing.” S. REP., supra note 4, at 5. While 
the agencies have been forced to abandon the "proper and direct concern” distinction under 
(a?(3 >, ^ome have retained it by the treatment of the exemptions under their regulations. The 
statute permits, but does not require, nondisclosure of materials covered by the exemptions. 
By providing in the regulations for a general rule of nondisclosure of such material with ex
ceptions aiiowing disclosure to certain classes of persons with "legitimate” interests, the old dis
tinction is effectively retained. See notes 202-207 infra and accompanying text.

57 S. Rep., supra note 4, at 2.

The requirement of being "properly and directly concerned’’ has been 
eliminated in the new statute, thus expanding the class of persons to 
whom disclosure must be made.06 The "good cause found” language 
has been also dropped. Therefore, the only real limitations on the avail
ability of records under the new section are the nine exemptions and the 
requirement that the records must be identifiable and requested in accord
ance with regulations.

The identification requirement was added at the suggestion of the 
Senate Judiciary Committee to remove from the agencies what could 
otherwise have been an intolerable burden/' It was made clear, how
ever, that "this requirement ... is not to be used as a method of with
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holding records.”oS The standards of identification recommended by the 
Judiciary Committee are those used in discovery of records in judicial 
proceedings.09

As required by the statute, agencies have issued regulations detailing 
the procedures to be followed in making records available. In general, 
record requests are handled and material made available at the agency’s 
central and main regional offices.* 60 Neither the times the offices are 
open61 nor the procedures to be followed62 are unduly burdensome. The 
number of record requests could be limited, however, by the agencies’ 
ability under section 552(a) (3) and other statutes63 to charge fees for 
processing requests. Fees vary, but in some agencies are as high as 8 
dollars per hour of search time.64 *

™Id. at 8.
™Id. at 2.
60 E.g., SEC Regs., 32 Fed. Reg. 9828 (1967); HUD Regs., 32 Fed. Reg. 9661 (1967); 

HEW Regs., 32 Fed. Reg. 9316-17 (1967).
61 E.g., SEC Regs., 32 Fed. Reg. 9828 (1967) (normal business hours); USIA Regs., Dep’t 

of State, 32 Fed. Reg. 9659 (1967) (10 A.M. to 4 P.M., Monday through Friday); FTC Regs., 
32 Fed. Reg. 8458 (1967) (8:30 A.M. to 5 P.M., all business days).

62 Usually all that is required is that a written request form be filled out. E.g., Dep’t of 
Justice Regs., 32 Fed. Reg. 9663 (1967); NLRB Regs., 32 Fed. Reg. 9551 (1967); Dep’t of 
Transp. Regs., 32 Fed. Reg. 9286 (1967).

63 For example, the User Charges Act, 31 U.S.C. § 483a (Supp. II, 1965-1966), states that 
any work performed by the federal government for any person or corporation "shall be self- 
sustaining to the full extent possible” and authorizes charging fees to accomplish that result.

64 For example a search by the Post Office Department costs a minimum of $8.00 for the 
first hour or any portion thereof, and $2.00 for each subsequent 15 minutes. Post Office Dep’t 
Regs., 32 Fed. Reg. 9561 (1967).

6'» See Hearings on H.R. 5012 Before the Subcomm, on Foreign Operations and Govern
ment Information of the House Comm, on Government Operations, 89th Cong., 1st Sess. 289- 
91 (1965).

66 This was an interpretative manual issued by the Department of Justice in 1947 to ex
plain the recently enacted Administrative Procedure Act. The definition given there of "offi
cial record” is found on page 24 of the manual.

07 44 U.S.C. § 366 (1964). This section reads in part:
[T]he word "records” includes all books, papers, maps, photographs, or other docu
mentary materials, regardless of physical form or characteristics, made or received 
by any agency of the United States Government in pursuance of Federal Law or in 
connection with the transaction of public business and preserved or appropriate for

The fact that the Administrative Procedure Act contains no definition 
of the word "record” created problems in the implementation of original 
subsection (c). During the House hearings on section 3, a survey of 
agency practices60 revealed that some agencies used the definition given 
in the Attorney General’s Manual on the Administrative Procedure Act,66 
while others used the one in the Records Disposal Statute: all documen
tary materials, received or generated by an agency in transacting the pub
lic business, whose informational value makes them appropriate for 

• 67preservation.
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Under the present version of subsection (c), the latter definition 
seems to have been adopted. It is cited by the Attorney General* 68 69 70 * 72 * 74 * * * 78 * and 
is generally used in the regulations.6'’ It includes contemporaneous as 
well as historical documents,'1’ but does not cover library or museum ma
terial preserved solely for reference,'1 three-dimensional objects or 
articles," or scattered materials not yet in record form which the agency 
would be forced to compile to accommodate a request.'3 The regulations 
are divided on whether research data, designs, and drawings are "rec
ords.”'4

preservation by that agency or its legitimate successor as evidence of the organiza
tion, functions, policies, decisions, procedures, operations, or other activities of the 
Government or because of the informational value of data contained therein.

This definition is given in connection with records obtained by the National Archives.
68 Attorney General’s Memorandum, supra note 8 at 23.
69 E.g., Dep’t of Defense Regs., 32 Fed. Reg. 12,106 (1967); GSA Regs., 32 Fed. Reg. 

9565 (1967); Post Office Dep’t Regs., 32 Fed. Reg. 9559 (1967).
70 Attorney General’s Memorandum, supra note 8, at 23; Dep’t of Defense Regs., 32 

Fed. Reg. 9668 (1967).
74 See 44 U.S.C. § 366 (1964); GSA Regs., 32 Fed. Reg. 9565 (1967).
72 Attorney General’s Memorandum, supra note 8, at 23.
"'■’•ld.\ Dep’t of the Treasury Regs., 32 Fed. Reg. 9562 (1967); HEW Regs., 32 Fed. Reg. 

9316 (1967).
74 Compare HEW Regs., 32 Fed. Reg. 9316 (1967) (not records) Dep’t of Transp. 

Regs., 32 Fed. Reg. 9287 (1967) (records exempted under (b)(4)).
75 Act of June 5,1967, § 552(a)(3), Pub. L. No. 90-23, 81 Stat 54.
78 Id.

S. REP., supra note 4, at 8.
78 Id.
''‘E.g., HUD Regs., 32 Fed. Reg. 9662 (1967); Peace Corps Regs., Dep’t of State, 32 Fed. 

Reg. 9656 (1967); IRS Regs., Dep’t of the Treasury, 32 Fed. Reg. 9545 (1967).

D. COURT REVIEW

The above changes would have been of questionable value had not 
one other major defect in the old law been remedied: the lack of court 
review. Under the new statute the district courts are empowered to de
termine the validity of an agency’s refusal to disclose and to enjoin under 
pain of contempt further withholding if it is found to be improper/5 
The court proceedings are expressly required to be de novo'6 to "prevent 
[them] from becoming meaningless judicial sanctioning of agency dis
cretion.”" The burden of proof has been placed upon the agency to 
justify its withholding since "the private party can hardly be asked to 
prove that an agency has improperly withheld public information be
cause he will not know the reasons for the agency action.”78

The agencies have provided for an intra-agency review of a subordi
nate’s refusal to grant a request for a record.79 While there is authority 
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for this in the House report,8” such time-consuming procedures are out of 
harmony with the emphasis on swift determination evidenced in the Act’s 
provision that section 3 appeals will "take precedence on the district 
court docket over all other causes and shall be assigned for hearing and 
trial at the earliest practicable date and expedited in every way.”80 81

80 "If a request for information is denied by an agency subordinate the person making the 
request is entitled to prompt review by the head of the agency.” H.R. Rep., supra note 6, at 9.

81 Act of June 5, 1967, § 552(a)(3), Pub. L. No. 90-23, 81 Stat. 84.
82 "At the same time that a broad philosophy of 'freedom of information’ is enacted into 

law, it is necessary to protect certain . . . information in Government files . . . .” S. Rep., supra 
note 4, at 3.

88 Id. at 8-10.
84 Act of June 11, 1946, ch. 324, § 3, 60 Stat. 238.

II. Materials Exempted from the Act

Congress, in enacting a liberalized disclosure statute, recognized that 
valid grounds for withholding could exist.82 It therefore provided for 
exemptions from disclosure under the Act which, it was hoped, would be 
broad enough to cover all material requiring secrecy without being sub
ject to the distortion that emasculated the old law.83 Under old section 3, 
there were two areas of exemption: matters relating to "any function of 
the United States requiring secrecy in the public interest” and "any mat
ter relating solely to the internal management of an agency.”84 These 
standards were sufficiently vague to enable an agency to withhold ma
terial without ever clearly indicating why. Since there was no provision 
for judicial review of the decision, the agencies were left to their own 
good faith, an occasionally elastic safeguard.

Under new section 3, nine exemptions replace the former two. These 
exemptions were designed to provide clear standards for courts to use in 
reviewing the validity of refusals to disclose. Since the success of new 
section 3 depends almost entirely upon the clarity and narrowness of 
those standards, any discussion of the Act must center around what Con
gress intended to exempt from the Act. And since the Act merely per
mits, rather than requires, withholding of exempted materials, a possibly 
more important question is the extent to which the agency regulations 
take advantage of that permission.

A. NATIONAL DEFENSE AND FOREIGN POLICY

Matters that are "specifically required by Executive order to be kept 
secret in the interest of the national defense or foreign policy.” (Ex
emption (b) (1).)

The precise scope of this exemption is unclear. While on its face 
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it appears to exempt only material made secret "in the interest of nation
al defense or foreign policy,”80 a few agencies have written these words of 
limitation out of the exemption and will withhold all information that 
"is exempted from disclosure by . . . Executive order . . . .”85 86 These agen
cies apparently interpret "in the interest of the national defense or for
eign policy’’’ as words that are merely descriptive of the usual motivation 
for Executive orders.87 88 If this is correct, there is no reason why the ma
jority7 of the agencies, which merely restate the statute,'S8 could not inter
pret their regulations in the same way. The Senate report, however, 
makes it clear that the broad language of the old law was changed in 
order to "delimit more narrowly the exception and to give it a more pre
cise definition.”89 In the light of this clear statement of intent, the agen
cies that read the exemption as applying to all Executive orders will be 
hard pressed to justify their interpretation.

85 Some agencies clearly follow this interpretation. For example, the Department of 
Health, Education, and Welfare states: "No record shall be withheld from availability for dis
closure on the ground that the national defense or foreign policy so requires, unless it has been 
classified pursuant to the criteria and procedures prescribed by Executive order . . . .” HEW 
Regs., 32 Fed. Reg. 9318 (1967).

88 Federal Reserve Sys. Regs., 32 Fed. Reg. 9517 (1967); accord, e.g., Office of the Inspec
tor General Notice, Dep’t of Agriculture, 32 Fed. Reg. 9850 (1967); FTC Regs., 32 Fed. Reg. 
8459 (1967).

87 The Attorney General’s Memorandum cites, as seeming support for this view, a state
ment by the chairman of the House subcommittee that the bill was "not intended to impinge 
upon the appropriate power of the Executive.” Attorney General’s Memorandum, supra 
note 8, at 30, citing 112 CONG. REC. 13,008 (1966). If the President had the power to keep 
material secret by issuing Executive orders for reasons other than the two specified, this bill 
would seem to limit that power. But the quoted statement indicates that no limitation on 
Executive powers was intended.

88E.g., FPC Regs., 32 Fed. Reg. 10,063 (1967); SEC Regs., 32 Fed. Reg. 9829 (1967); 
IRS Regs., Dep’t of the Treasury, 32 Fed. Reg. 9542 (1967).

sy S. REP., supra note 4, at 8. The old law required disclosure "except to the extent that 
there is involved . . . any function of the United States requiring secrecy in the public interest 

Act of June 11, 1946, ch. 324, § 3, 60 Stat. 238.
‘"Testimony of Norbert Schlei, Assistant Attorney General, Hearings on H.R. 5012 Be- 

fore the Subcomm, on Foreign Operations and Government Information of the House Comm, 
on Government Operations, 89th Cong., 1st Sess. 6 (1965); Statement of D. Otis Beasley, As- 
sistant Secretary, Dep’t of the Interior, Hearings on S. 1160 Before the Subcomm, on Admin
istrative Practice and Procedure of the Senate Comm, on the Judiciary, 89th Cong., 1st Sess. 
427 (1965).

Delineation of the scope of this exemption is made more difficult by 
the fact that what seems to be a misreading of the exemption may be the 
better constitutional interpretation. The agencies contended during 
both the House and Senate debates that a bill purporting to limit the 
power of the President to prevent disclosure through Executive order vio
lates the principles of separation of powers. They argued that Congress, 
by granting exemption only to some Executive orders, was trying to de
prive the Executive of some of its inherent powers.90 While this argu
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ment may have some force,91 judicial resolution of the question is unlike
ly. Since the Justice Department has advised the agencies that the judi
ciary has no jurisdiction to hear conflicts between the legislative and ex
ecutive branches,92 no agency is likely to force the issue.

91 Kenneth Culp Davis, one of the major supporters of the revision of section 3, has said 
that "in many applications if it is applied literally it will be without a doubt unconstitutional." 
Hearings on S. 1160 Before the Subcomm, on Administrative Practice and Procedure of the 
Senate Comm, on the Judiciary, 89th Cong., 1st Sess. 145-46 (1965).

92 See Testimony of Norbert Schlei, Assistant Attorney General, Hearings on H.R. 5012 
Before the Subcomm, on Foreign Operations and Government Information of the House 
Comm, on Government Operations, 89th Cong., 1st Sess. 22 (1965). Since there is no deter
minative case law on this question, it is far from clear that this is an accurate statement of the 
law.

93 Statement of Richard L. Callaghan, Assistant Administrator for Legislative Affairs, 
NASA, Hearings on S. 1160 Before the Subcomm, on Administrative Practice and Procedure 
of the Senate Comm, on the Judiciary, 89th Cong., 1st Sess. 484 (1965).

94 "[N]o great degree of specificity is contemplated in identifying matters subject to this 
exemption.” Attorney General’s Memorandum, supra note 8, at 30.

95 Exec. Order No. 10,501, 3 C.F.R. § 1(b) (1949-1953 Comp.). This order provides for 
the classification of government information required to be kept secret in the interest of na
tional defense and prohibits disclosure of such information other than in accordance with speci
fied procedures.

96 Act of June 11, 1946, ch. 324, § 3, 60 Stat. 238.
97 It may be possible to satisfy the court, from all the circumstances of the case, that 

there is a reasonable danger that compulsion of the evidence will expose military 
matters which, in the interest of national security, should not be divulged. When

Regardless of which interpretation prevails, this exemption is going 
to cause problems. Because it makes the President ultimately responsible 
for "essentially petty problems of document classification,”93 he will prob
ably have to resort to extremely broad definitions of what should be kept 
secret.94 Conceivably there will be no greater specificity than already ex
ists via Executive Order 10,501, which makes secret all "defense informa
tion or material the unauthorized disclosure of which could result in 
serious damage to the Nation . . . .”95 Vaguely-phrased orders of this 
nature could make the new bill of no greater value than the old, with 
its standard of "requiring secrecy in the public interest.”96 There are, 
consequently, two ways an agency could use exemption (b)(1) to cir
cumvent the intent behind the statute. One would be to request a new 
Executive order whenever it wants to conceal a particular kind of infor
mation; this would, however, be overly difficult and time-consuming. 
The more likely approach would be to claim that the material falls with
in the scope of some vague presently existing Executive order like 10,501. 
Because the courts may understandably be hesitant to force disclosure of 
information that might legitimately be classified,97 they are likely to give 
the agencies a great deal of latitude in making such decisions. Thus an 
agency would be limited in its withholding, to great extent, only by its 
own good faith.
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B. PERSONNEL RULES AND PRACTICES

Matters that are "related solely to the internal personnel rules and prac
tices of an agency(Exemption (b) (2).)

Although this exemption is much narrower than the previous law, 
which excluded all "matter[s] relating solely to . . . internal manage
ment . . . ,”9S * * 98 * it is still open to a great deal of interpretation. It is a good 
example of the balancing process that permeates the Act—a weighing of 
what the public wants to know against the imposition disclosure would 
place on the agencies."

this is the case, the occasion for the privilege is appropriate, and the court should 
not jeopardize the security which the privilege is meant to protect by insisting upon
an examination of the evidence, even by the judge alone, in chambers.

United States v. Reynolds, 345 U.S. 1, 10 (1953).
98 Act of June 11, 1946, ch. 324, § 3, 60 Stat. 238.

' It is not an easy task to balance the opposing interests, but it is not an impossible 
one either. It is not necessary to conclude that to protect one of the interests, the 
other must, of necessity, either be abrogated or substantially subordinated. Success 
lies in providing a workable formula which encompasses, balances, and protects all 
interests, yet places emphasis on the fullest responsible disclosure.

S.REP., supra note 4, at 3.
' H.R. REP., supra note 6, at 10; see e.g., Dep’t of the Army Regs., Dep’t of Defense, 

32 Fed. Reg. 10,358 (1967); SEC Regs., 32 Fed. Reg. 9829 (1967).
101 FMC Regs., 32 Fed. Reg. 8408 (1967). Another agency which employs a similarly 

general regulation is the U.S. Arms Control and Disarmament Agency, which exempts "in
structions to Agency personnel concerning the manner in which such personnel carry out their 
assigned functions and activities for which the Agency has responsibility.” Arms Control and 
Disarmament Agency Regs., Dep’t of State, 32 Fed. Reg. 9203 (1967).

The materials exempted by the (b) (2) regulations fall into three 
general categories: (1) information intended to guide agency personnel, 
(2) information which, if disclosed, would impede the functioning of 
the agency, and (3) guidelines and regulations dealing with employee 
relations and working conditions.

In exempting the first, and clearly authorized, category, many agen
cies have adopted the examples stated in the House report: "operating 
rules, guidelines, and manuals of procedure for Government investigators 
or examiners . . . .”100 Others use more general and inclusive language. 
Typical of this latter group is the Federal Maritime Commission, which 
will not disclose "matters which are for the guidance of Commission per
sonnel with respect to their employment . . . .”101 The Internal Revenue 
Service and a few other cautious agencies make a general statement and 
proceed to give a non-inclusive list of examples, presumably hoping to 
cover the more frequently requested exempt information. The IRS ex
empts "(m]atters related solely to the internal personnel rules and prac
tices of an agency, such as staff manuals or instructions, or parts thereof, 
which set forth guidelines, operating rules, or other criteria for officers or 
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employees in auditing or inspection procedures, or in the selection or 
handling of cases, such as operational tactics, allowable tolerances, or 
criteria for the defense, prosecution, or settlement of cases.”1"2 This 
serves to advise all interested parties that the specifically mentioned items 
are not available, yet the agency is in no way precluding further use of 
the exemption.

102 IRS Regs., Dep’t of the Treasury, 32 Fed. Reg. 9542 (1967).
ion Dep’t of State Regs., 32 Fed. Reg. 9161 (1967). See also Peace Corps Regs., Dep’t of 

State, 32 Fed. Reg. 9655 (1967); Dep’t of Transp. Regs., 32 Fed. Reg. 9287 (1967).
104 Attorney General’s Memorandum, supra note 8, at 30.
105 Id. at 31. Some agencies have specifically provided against this danger in their regula

tions implementing (b) (2). E.g., Dep’t of Transp. Regs., 32 Fed. Reg. 9287 (1967).
106 See notes 158-190 infra and accompanying text.

The second major classification generally exempted in the regulations 
is information which, if divulged, would impede the functioning of an 
agency. For example, the State Department exempts "internal rules and 
practices relating to management operations which cannot be disclosed 
to the public without substantial prejudice to the effective performance 
of a significant function of the Department of State.”102 103 These regula
tions are based on the Attorney General’s statement, which fails to cite 
any direct support, that "the House report explains that the words per
sonnel rules and practices’ . . . are meant to relate to . . . internal rules 
and practices which cannot be disclosed to the public without substantial 
prejudice to the effective performance of a significant agency function.”104 105 106 
The Attorney General is concerned lest disclosure of such information as 
instructions to agency negotiators or schedules of spot audits or inspec
tions render an agency incapable of effective performance.100 While it 
is true that Congress could not have intended disclosure which would so 
effectively obstruct an agency’s functioning, the Attorney General’s 
strained interpretation of (b)(2) is unnecessary. The definition of "in
ternal personnel rules,” as delimited by the first category of (b)(2) 
regulations, is broad enough to include materials of the type sought to 
be protected here without necessitating creation of a whole new category 
of protected information. These materials would likewise be covered by 
(b)(5), which exempts internal memoranda and correspondence.100 Us
ing "substantial prejudice” as a separate basis for withholding will re
quire a great deal of judicial discretion to determine what constitutes a 
serious impediment to the functioning of an agency. Since this category 
is both superfluous and vague, it is suggested that it be eliminated.

The third category of information frequently exempted in (b)(2) 
regulations is guidelines and regulations dealing with employee relations 
and working conditions. This is not explicitly authorized by the statute, 
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and while the legislative history is conflicting,10' the better view is that 
such material should not be withheld. Congress clearly intended that 
this exemption be narrower than the former "internal management” ex
emption.105 Interpreting (b)(2) to include records pertaining to work
ing conditions would so broaden this exemption as to defeat the purpose 
for the change. The regulations reflect the conflict, with the majority of 
those agencies that specifically deal with this class of information pro
viding for its disclosure.107 108 109 This is the more enlightened view, as there 
appears to be no valid purpose for withholding such information.

107 The House report states "[TJhis exemption would not cover all 'matters of internal 
management’ such as employee relations and working conditions and routine administrative 
procedures which are withheld under the present law.” H.R. REP., supra note 6, at 10. The 
Senate report implies the opposite: ”[E]xemption No. 2 relates only to the internal personnel 
rules and practices of an agency. Examples of these may be rules as to personnel’s use of park
ing facilities or regulation of lunch hours, statements of policy as to sick leave, and the like.” 
S. Rep., supra note 4, at 8.

108 H.R. Rep., supra note 6, at 10.
1";’ Compare AEC Regs., 32 Fed. Reg. 9216 (1967) (not exempted) with Dep’t of the 

Army Regs., Dep’t of Defense, 32 Fed. Reg. 10,358 (1967) (exempted).
110 Act of June 5, 1967, § 552(a)(3), Pub. L. No. 90-23, 81 Stat. 54; see notes 75-81 supra 

and accompanying text.
111 Cf. Larson v. Domestic and Foreign Commerce Corp., 337 U.S. 682 (1949).

1: H.R. Rep., supra note 6, at 10. The chairman of the House subcommittee during hear
ings alluded to "the some 78 statutes which confer authority for withholding of information.” 
Hearings on H.R. 5012 Before the Subcomm, on Foreign Operations and Government Infor
mation of the House Comm, on Government Operations, 89th Cong., 1st Sess. 20 (1965). For 

C. STATUTORY EXEMPTION

Matters that are "specifically exempted from disclosure by statute” 
(Exemption (b)(3).)

Although this exemption appears merely to maintain the status quo, 
it makes a valuable contribution to the free flow of information. By 
specifically exempting materials made inaccessible by other statutes, the 
new provision guarantees that a disappointed information-seeker will be 
able to take advantage of the Act’s provision for judicial review.110 For
merly, the doctrine of sovereign immunity was available to the Govern
ment as a defense to such a cause of action.111

A second contribution made by this exemption is the shifting of the 
burden of proof. Before the Act, the burden was on the claimant to 
prove that he possessed the qualifications or had performed the prerequi
sites upon which the statute conditioned disclosure. Under the new Act, 
the burden of proof is placed on the agency to justify its withholding.112 

There are nearly one hundred statutory provisions specifically restrict
ing disclosure in one way or another.113 While they are phrased in 
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various ways—such as specifically exempting from disclosure, prohibit
ing disclosure except as authorized by law, or providing for disclosure 
only as authorized by law—it is clear from the House report that all of 
them are included in exemption (b)(3).114 Although the exemption 
does not include materials made exempt by judicial decisions,11’’ they will 
presumably be covered by other provisions of the Act.116 *

a general list of these statutes, see HOUSE Comm. on Government Operations, 86th 
Cong., 2d Sess., Federal Statutes on the Availability of Information (Comm. 
Print I960).

114 The House report states: "There are nearly 100 statutes or parts of statutes which re
strict public access to specific Government records. These would not be modified by the public 
records provision of S. 1160.” H.R. Rep., supra note 6, at 10. Since the report makes refer
ence to nearly 100 statutes, and since these are made up of all the various types, it must be that 
they were all intended to be included.

145 The Senate committee refused to expand the scope of this exemption when it ignored 
the suggestion of the representative of the NLRB who stated at the hearings that the use of the 
term "statute” failed "to take into account the law in this area created by sound judicial deci
sions.” Statement of William Feldesman, Solicitor, Hearings on S. 1160 Before the Subcomm, 
on Administrative Practice and Procedure of the Senate Comm, on the Judiciary, 89th Cong., 
1st Sess. 490 (1965).

110 As new privileges are recognized in the courts, exemption (b)(4) will be expanded ac
cordingly. As the laws of discovery are changed by the courts, so will the extent of exemption
(b)(5). Exemption (b)(3) will, of course, indirectly incorporate cases that interpret the 
statutes that it covers.

Statutes listed by the regulations under this exemption are basically 
of two types: those that make withholding discretionary and those that 
make it mandatory. As to the latter, the decision to withhold or disclose 
is settled and the agencies have no alternative but to follow the legisla
tive mandate. Where a statute makes withholding discretionary, how
ever, the extent to which records are withheld is largely determined by 
the regulations implementing that statute. The scope of (b)(3), there
fore, will depend largely upon regulations under other acts. The (b) 
(3) regulations consequently have little significance other than merely 
affording a list of what statutory exemptions are commonly encountered 
by the particular agency. It is hoped, however, that the spirit of new 
section 3 will prompt the agencies to be less restrictive than they have 
been in implementing discretionary statutory exemptions.

D. CONFIDENTIAL INFORMATION

Matters that are "trade secrets and commercial or financial information 
obtained from a 'person and privileged or confidential" (Exemption 
(b)(4).)

Exemption (b)(4) is probably the most confusing of the nine. It 
can be read in three different ways: (1) privileged or confidential mat
ters that are both trade secrets and commercial or financial information 
obtained from a person, (2) trade secrets plus privileged or confidential 
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commercial or financial information obtained from a person, or (3) trade 
secrets plus commercial or financial information obtained from a person 
plus privileged or confidential matters. The interpretation adopted by 
the Attorney General117 and the agencies—the third, and not so surpris
ingly the broadest—is the least logical grammatically, though possibly 
the best in light of the legislative history of the bill.

in attorney General’s Memorandum, supra note 8, at 32-34.
S. 1666, 88th Cong., 1st Sess. § 3(c)(4) (1963).

119 The Attorney General’s reasoning is based on the fact that the Senate report included 
•he borrower-lender privilege in its description of exemption (b)(4) and said that "specifically 
it would include any commercial, technical, and financial data, submitted by an applicant or a 
borrower to a lending agency in connection with any loan application or loan.” S. Rep., supra 
note 4, at 9. The Attorney General reasons that since the Senate report "not only adds the 
above language, but also continues to refer to the doctor-patient and lawyer-client privileges, 
which certainly are not ’commercial or financial,’ ” the change was meant to expand rather than 
contract the exemption. Attorney General’s Memorandum, supra note 8, at 33.

;-"The National Aeronautics and Space Administration, for example, states that "the pro
tection afforded to information which is customarily privileged or is appropriately given to an 
agency in confidence is applicable regardless of the presence of the element of commerce or fi
nance . . . .” NASA Regs., 32 Fed. Reg. 9530 (1967); accord, Dep’t of State Regs., 32 Fed. 
Reg. 9161 (1967).

121 See notes 160-168 infra and accompanying text
’-- Attorney General’s Memorandum 33. Note that a number of agencies have 

added back the word "customarily” in their regulations. E.g., Bureau of Narcotics Regs., Dep’t 
of the Treasury, 32 Fed. Reg. 10,071 (1967); National Transp. Safety Bd. Regs., Dep’t of 
Transp., 32 Fed. Reg. 9966 (1967); Dep’t of the Treasury Regs., 32 Fed. Reg. 9563 (1967).

A similar exemption in an earlier bill provided that withholding 
would be allowed for ’’trade secrets and other information obtained from 
the public and customarily privileged or confidential.”118 The change 
from "other” to "commercial or financial” in (b) (4), according to the 
Attorney General, was not intended to restrict "privileged or confiden
tial,” but rather to insure that information on loan applications would 
be exempted.119 Since both the Senate and House reports say that 
(b)(4) includes information customarily subject to such privileges as 
doctor-patient, lawyer-client, and borrower-lender, and since these privi
leges often cover material which is neither commercial nor financial, 
Congress apparently did intend to exempt all privileged or confidential 
material, regardless of whether it is commercial or financial.

The agencies apparently all feel authorized to exempt information of 
any nature which is privileged or confidential.120 The question then is 
the meaning of those two terms. "Privileged” is the clearer and nar
rower of the two, being generally used to cover judicially recognized 
evidentiary privileges.121 The Attorney General interprets the deletion 
of the word "customarily,” used in the earlier bill, as indicating that such 
privileges cannot be expanded by agency custom.122 Many regulations, 
therefore, recite this exemption as covering all material which, as a mat
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ter of law, would be privileged if the material were still in the hands of 
the person who supplied it to the agency.123 Though the House and Sen
ate reports refer to a borrower-lender privilege,124 one not normally rec
ognized in other contexts, the real basis for the withholding of informa
tion in such cases may be confidentiality and not privilege. The same is 
true of the "privilege” used in the regulations of the Department of 
Health, Education, and Welfare, which exempt "trade secrets [and] tech
nical, commercial, or financial information which is privileged through 
general custom and usage in the same line of endeavor . . . .”125 Over
looking such examples of imprecise terminology in the regulations, the 
statutory exemption of "privileged” information covers a narrow and 
well-defined class of records.

123 For example, the FCC exempts materials which "would be privileged as a matter of law 
if retained by the person who submitted them . . . .” FCC Regs., 32 Fed. Reg. 10,576 (1967).

124 H.R. Rep., supra note 6, at 10; S. REP., supra note 4, at 9. It is used, e.g., by the In
spector General, Office of the Inspector General Notice, Dep’t of Agriculture, 32 Fed. Reg. 
9850 (1967) and by the Treasury Dep’t, Dep’t of the Treasury Regs., 32 Fed. Reg. 9563 (1967).

125 HEW Regs., 32 Fed. Reg. 9318 (1967).
126 Charles A. Robinson, Jr., Counsel for the National Rural Elec. Coop. Ass’n, at the hear

ings on S. 518, a new bill to revise the entire Administrative Procedure Act, made reference to 
the vagueness caused by the term "confidentiality,” suggesting that a definition be stated in or
der to fill the loophole left by that vagueness. As it presently stands, however, S. 518 will 
simply reenact new section 3 in its entirety. Hearings on S. 518 Before the Subcomm, on Ad
ministrative Practice and Procedure of the Senate Comm, on the Judiciary, 90th Cong., 1st 
Sess. 291-92 (1967).

127 E.g., FCC Regs., 32 Fed. Reg. 10,576 (1967); FMC Regs., 32 Fed. Reg. 8409 (1967).
i28Comm’n on Civil Rights Regs., 32 Fed. Reg. 9684 (1967).

"Confidentiality,” not being a term of art, presents almost the other 
extreme.126 The regulations use standards as vague as the statute itself 
in defining what will be held exempted under a claim of confidentiality. 
Numerous agencies simply exempt "confidential” information and define 
it as covering ( 1 ) information given under an express or implied prom
ise of secrecy and (2) information which, even absent such a promise, 
would not generally be released publicly by the person supplying it.12' 
For example, the Commission on Civil Rights will exempt information 
from disclosure either when it is given in confidence or when "the sub
stance or circumstances of the communication makes it reasonable to con
clude that the communicant would not wish the fact or the substance of 
the communication disclosed to the public.”128 The apparent basis for 
this interpretation is found in the House report, which states that the ex
emption includes "information which is given to an agency in confidence, 
since a citizen must be able to confide in his Government. Moreover, 
where the Government has obligated itself in good faith not to disclose 
documents or information which it receives, it should be able to honor 
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such obligations.”121’ In addition, the Senate report states that "this ex
emption is necessary to protect the confidentiality of information which 
is obtained by the Government through questionnaires or other inquiries, 
but which would customarily not be released to the public by the person 
from whom it was obtained.”* 130

2-9H.R. Rep., supra note 6, at 10.
130 S.REP., supra note 4, at 9.
131 FCC Regs., 32 Fed. Reg. 10,576 (1967).
1,2 E.g., Arms Control and Disarmament Agency Regs., Dep’t of State, 32 Fed. Reg. 9203 

(1967).
133 ¡d.
11 Forest Serv. Regs., Dep’t of Agriculture, 32 Fed. Reg. 9682 (1967).
135 E.g., Dep’t of the Treasury Regs., 32 Fed. Reg. 9563 (1967); U.S. Arms Control and 

Disarmament Agency Regs., Dep’t of State, 32 Fed. Reg. 9203 (1967).
136 AFC Regs., 32 Fed. Reg. 9216 (1967).
137 id.
138 FCC Regs., 32 Fed. Reg. 10,576 (1967).
1 ■' Farmers Home Administration Regs., Dep’t of Agriculture, 32 Fed. Reg. 9615 (1967).

Apparently the agencies feel that they are authorized by this language 
to withhold anything at all from the public so long as it meets either of 
the above criteria. Thus the agency, within the indeterminate limits of 
good faith, can withhold anything it desires by simply alleging a promise 
of or reason for confidentiality. As such, this is one of the greatest loop
holes in the bill. Whether any agencies will actually try to use this ex
emption to circumvent the purpose of the new Act is uncertain, but un
der the regulations as presently written this seems entirely possible.

'Commercial or financial information,” in the sense used in this ex
emption, technically covers most information submitted to or obtained 
by regulatory agencies, but, typical of most such agencies, the Federal 
Communications Commission probably accurately reflects the purpose 
of the statute by limiting the exemption to "materials submitted to the 
Commission which contain . . . commercial, financial or technical data 
which would customarily be guarded from competitors by the person 
submitting it . . . .”131 Releasing such information would discourage 
voluntary submission of information and would allow private competi
tors to profit from agency regulation, but indiscriminate withholding of 
all commercial and financial information would not only frustrate the 
reason for the Act but would clothe some of the largest and most im
portant agencies in almost total secrecy.

Various regulations exempt the following financial and commercial 
information that would have value to competitors: sales statistics,132 
manufacturing or performance costs,133 inventories,134 customer lists,135 136 137 138 
income,1 " profits or losses,131 complete financial reports of private com
panies,1 ' copies of their articles of incorporation,139 financial plans and 
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forecasts,140 information submitted with loan applications,141 loan records 
and promissory notes,142 and statements of financial interests filed by 
agency personnel.143 Also included under this clause by some agencies 
are specialized lists of classes of persons, such as identities of holders of 
registered identification numbers144 and registration lists of floor brokers 
and futures commission merchants.145 146

140 Rural Electrification Administration Regs., Dep’t of Agriculture, 32 Fed. Reg. 9614 
(1967); Consumer and Marketing Serv. Regs., Dep’t of Agriculture, 32 Fed. Reg. 9611 (1967).

141 E.g., Farmers Home Administration Regs., Dep’t of Agriculture, 32 Fed. Reg. 9615 
(1967); Dep’t of Transp. Regs., 32 Fed. Reg. 9287 (1967).

142 Farmers Home Administration Regs., Dep’t of Agriculture, 32 Fed. Reg. 9615 (1967).
143 E.g., National Transp. Safety Bd. Regs., Dep’t of Transp., 32 Fed. Reg. 9966 (1967); 

Dep’t of Transp. Regs., 32 Fed. Reg. 9287 (1967).
144 E.g., FTC Regs., 32 Fed. Reg. 8459 (1967); cf. Post Office Dep’t Regs., 32 Fed. Reg. 

9560 (1967) (identity of post office box holders).
145 Commodity Exch. Authority Regs., Dep’t of Agriculture, 32 Fed. Reg. 9649 (1967).
146 E.g., FCC Regs., 32 Fed. Reg. 10,577 (1967); SEC Regs., 32 Fed. Reg. 9829 (1967); 

Comm’n on Civil Rights Regs., 32 Fed. Reg. 9684 (1967).
147 SEC Regs., 32 Fed. Reg. 9829 (1967).
148 FCC Regs., 32 Fed. Reg. 10,577 (1967).
149 The former might be submitted to an agency in connection with an application for a 

research grant, while the latter might be required by an agency for regulatory purposes. Most 
agencies exempt both. E.g., Agricultural Research Serv. Regs., Dep’t of Agriculture, 32 Fed. 
Reg. 9607 (1967); Dep’t of the Treasury Regs., 32 Fed. Reg. 9563 (1967).

150 When the bill was introduced into the Senate, (b)(4) read "trade secrets and commercial

Many of the agencies make special provision for honoring requests 
for confidentiality.140 The Securities and Exchange Commission will 
withhold "information . . . which is deemed to have been submitted to 
the Commission in confidence or to be confidential at the instance of the 
registrant . . . unless the contrary clearly appears.”147 The Federal Com
munications Commission also provides for such requests and has a further 
provision that, unless the public interest demands disclosure, voluntarily 
submitted material must be returned to the submitter if the Commission 
denies his request for confidentiality. If not returned, the Commission 
must allow an appropriate period for comment and judicial review before 
the material can be made available for public inspection.148 Provisions 
such as these carry out to the fullest extent the intended results of the Act

The category of "trade secrets” poses few difficulties in interpretation, 
covering records relating to scientific research and secret formulas and 
processes. This includes technical aspects of both pure research studies 
and purely commercial manufacturing processes.149 The agencies have 
adopted the Attorney General’s interpretation that this section also pro
tects technical data generated by the agency itself or by an agency con- 
ractor. While this intent was never clearly expressed, it is quite obvious 
that Congress wanted at least some such information protected.150
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Items such as designs and drawings which "are significant not as rec
ords but as items of valuable property”151 have a rather peculiar status. 
As seen earlier,152 some agencies choose to define "records” in such a way 
as to exclude these items entirely from the scope of subsection (a) (3). 
Others consider them records but exclude them from mandatory disclo
sure by holding them to be trade secrets under (b) (4) .153 Most of these 
regulations state expressly that, as with trade secrets, these items are pro
tected whether obtained from an agency contractor or generated by the 
agency itself.104

or financial information obtained from the public and privileged or confidential.” (emphasis 
added . It was suggested during the Senate hearings that this would protect only information 
obtained from outside the agency, but not information specifically produced by or for the 
agency, s h as the Treasury Department’s processes for making paper and printing money. 
Statement of Edwin Rains, Assistant General Counsel, Department of the Treasury, Hearings 
on S. 1160 Before the Subcomm, on Administrative Practice and Procedure of the Senate Comm. 
O’, the Judiciary, 89th Cong., 1st Sess. 31 (1965). While the Attorney General cites these 
hearings and the substitution of the words "from any person” as an indication of congressional 
desire to include internally generated material, ATTORNEY General’s Memorandum, supra 
note 8, at 34, the sole explanation for the change given in the Senate report is that it was in
tended to better convey the idea of protection of "information of a highly personal and individ
ual nature.’’ S.Rep., supra note 4, at 2. It is therefore far from certain that this change was 
made for the reason the Attorney General suggests.

151 Attorney General’s Memorandum, supra note 8, at 34.
15-'See note 74 supra and accompanying text.
15 Eg., NASA Regs., 32 Fed. Reg. 9530 (1967); Dep’t of Transp. Regs., 32 Fed. Reg. 

928” (1967); AEC Regs., 32 Fed. Reg. 9216 (1967).
154 E.g., Dep’t of Transp. Regs., 32 Fed. Reg. 9287 (1967); AEC Regs., 32 Fed. Reg. 9216 

(1967).
155 SEC Regs., 32 Fed. Reg. 9829 (1967).
156 HEW Regs., 32 Fed. Reg. 9318 (1967).
157 CAB Regs., 32 Fed. Reg. 8797 (1967).

Some information placed within (b) (4) would seem more properly 
excluded on some other basis. For instance, this exemption has been 
used to exclude inspection and investigation reports that might be better 
covered by (b) (7);* 15° views of consultants on research studies, which are 
also covered by (b) (5);106 and material related to the position of the 
United States in international aviation matters, similarly excludable un
der (b) (5).15‘ This may indicate a tendency to make (b) (4) a miscel
laneous exemption covering cases wrhich may not clearly fall within any 
of the other exemptions, possibly through a broad reading of "confi
dentiality.”

E. INTERNAL MEMORANDA

"(l)nter-agency or intra-agency memorandums or letters which would 
not be available by law to a party other than an agency in litigation with 
the agency.” (Exemption (b)(5).)

This exemption was added to satisfy critics who argued that the new 
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section 3 would make all government employees work "in a fishbowl.”108 
It is designed to insure that full and frank discussion within and between 
agencies will not be discouraged by the threat of public disclosure of the 
records of such communications.158 159

158 H.R. Rep., supra note 6, at 10.
159 The "purpose of this section is to protect the full and frank exchange of ideas, views, 

and opinions necessary for the effective functioning of the Government.” National Transp. 
Safety Bd. Regs., Dep’t of Transp., 32 Fed. Reg. 9966 (1967). When first introduced into the 
Senate, (b)(5) protected only communications "dealing solely with matters of law and policy.’’ 
It was pointed out frequently and forcefully during the Senate hearings that because discussions 
of law are invariably tied to discussion of the factual situation involved, the exemption would 
almost never apply. The Justice Department felt that "if [(b)(5)] were to be enacted, it would 
have to be circumvented. Compliance would be impossible.” Statement of Nobert Schlei, 
Assistant Attorney General, Hearings on S. 1160 Before the Subcomm, on Administrative 
Practice and Procedure of the Senate Comm, on the Judiciary, 89th Cong., 1st Sess. 205 (1965). 
To meet these objections, the committee recommended the present wording. S. Rep., supra 
note 4, at 1.

160 H.R. REP., supra note 6, at 10.
161 See Prichard v. United States, 181 F.2d 326, 328-29 (6th Cir.), aff’d, 339 U.S. 974 

(1950).
162 Roviaro v. United States, 353 U.S. 53, 59-62 (1957).
163 See Hickman v. Taylor, 329 U.S. 495, 508-13 (1947).
164 E.g., Office of Inspector General Notice, Dep’t of Agriculture, 32 Fed. Reg. 9850 

(1967); Dep’t of Defense Regs., 32 Fed. Reg. 9669 (1967); see notes 120-125 supra and ac
companying text.

165 A good example of this privilege as a basis for exemption is the regulation of the SEC, 
which exempts

interagency or intra-agency memoranda or letters, including records which reflect 
discussions between or consideration by members of the Commission or members of 
its staff, or both, of any action taken or proposed to be taken by the Commission or 
by any member of its staff and also reports, summaries, analyses, conclusions, or any 
other work product of members of the Commission or of attorneys, accountants, 
analysts, or other members of the Commission’s staff prepared in the course of an 
examination of the books or records of any person whose affairs are regulated by 
the Commission, or prepared otherwise in the performance of their duties, except 
those which by law would routinely be made available to a party other than an 
agency in litigation with the Commission.

SEC Regs., 32 Fed. Reg. 9829 (1967).
I®6 Stiftung v. Zeiss, 40 F.R.D. 318, 324 (D.D.C. 1966).

Since (b)(5) was intended to be coextensive with the protection of 
records against discovery,160 the law of privilege plays a large part in the 
interpretation of this exemption. Three privileges that would seem ap
plicable here, attorney-client,161 informer’s,162 and work product,163 are 
generally covered in the regulations under the (b)(4) "privilege” cate
gory.164 165 The (b)(5) regulations concentrate on the inter- and intra
agency privilege,160 which is rather new and still not clearly defined. Ap
parently a synthesis of the other three put in agency context, this privi
lege covers "intragovernmental documents reflecting advisory opinions, 
recommendations and deliberations comprising part of a process by which 
governmental decisions and policies are formulated.”166 As with work 
product, courts are more willing to extend the privilege to materials 
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which reflect the mental processes of the compiler, and consequently 
purely factual reports are often held not protected.10* Whether the privi
lege protects investigatory reports has generally turned on the difficulty 
experienced in obtaining the information on which the reports are based. 
Where an agency must depend on voluntary sources of information which 
would be discouraged by the threat of disclosure, the privilege is usually 
upheld.168

'■pj~ See, e.g., Boeing Airplane Co. v. Coggeshall, 108 U.S. App. D.C. 106, 280 F.2d 654 
(I960). This is reflected in the FCC’s (b)(5) regulations:

Normally such papers [inter-agency and intra-agency memorandums or letters and 
the work papers of members of the Commission or its staff] are privileged and not 
available to private parties through the discovery process, since their disclosure would 
tend to restrain the commitment of ideas to writing, [and] would tend to inhibit 
communication among Government personnel ....

FCC Regs., 32 Fed. Reg. 10,576 (1967) (emphasis added).
™E.g., Machin v. Zuckert, 114 U.S. App. D.C. 335, 338, 316 F.2d 336, 339 (1963) (Air 

Force).
169 See notes 185-190 infra and accompanying text.
•7" Typical of the former are those of the Office of the Inspector General, which state: 

Among OIG records in this class are those which consist of intra-agency or interagency memo
randa or letters containing opinions, recommendations, or reports of internal deliberations.” 
Office of the Inspector General Notice, Dep’t of Agriculture, 32 Fed. Reg. 9850 (1967). See 
ai:o Bureau of Narcotics Regs., Dep’t of the Treasury, 32 Fed. Reg. 10,071 (1967); Dep’t of 
Transp. Regs., 32 Fed. Reg. 9287 (1967).

171 E.g., IRS Regs., Dep’t of the Treasury, 32 Fed. Reg. 9542 (1967); FTC Regs., 32 Fed. 
Reg. 8459 (1967); FMC Regs., 32 Fed. Reg. 8409 (1967).

17- IRS Regs., Dep’t of the Treasury, 32 Fed. Reg. 9542 (1967).
'7 ■. SEC Regs., 32 Fed. Reg. 9829 (1967); AEC Regs., 32 Fed. Reg. 9216 (1967);

CAB Regs., 32 Fed. Reg. 8797 (1967).
174 Dep’t of Transp. Regs., 32 Fed. Reg. 9288 (1967); Dep’t of State Regs., 32 Fed. Reg. 

9161 (1967).
175 £>ep‘t of tfre Treasury Regs., 32 Fed. Reg. 9563 (1967); IRS Regs., Dep’t of the Treas

ury’, 32 Fed. Reg. 9542 (1967).

As implemented by the regulations, two separate classes of material 
are being withheld under (b)(5): (1) inter-agency and intra-agency 
memoranda and correspondence, and (2) material whose premature dis
closure would adversely affect the agency. The first class is clearly with
in the purview of the statute, but the second raises serious questions, later 
to be discussed.169

The regulations of the first category under (b)(5) reflect the full 
gamut of the inter- and intra-agency privilege and range from the very 
general to the very specific.170 Clearly authorized by this exemption, 
and listed by the various agencies, are such things as legal memoranda 
and correspondence,171 minutes and transcripts of discussions of agency 
officials and bodies,172 staff analyses prepared for internal use,173 174 175 opinions 
and interpretations prepared by staff,114 records of deliberations of staff 
personnel,1'0 recommendations of experts, consultants, or advisory com
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mittees whose advice is sought by the agency,176 177 advisory opinions relat
ing to liability of an agency in a medical malpractice suit,11 ‘ and recom
mendations to select particular cases for the enforcement of a law or 
regulation.178 179

1^6 IRS Regs., Dep’t of the Treasury, 32 Fed. Reg. 9542 (1967).
177 HEW Regs., 32 Fed. Reg. 9318 (1967).
178 id.
179 5 U.S.C. § 551(1) (A) (Supp. II, 1965-1966).
180 This can be implied from § 552(c), which states in part that the Act cannot be used to 

justify withholding of information from Congress. Act of June 5, 1967, § 552(c), Pub. L. No. 
90-23, 81 Stat. 54.

181 The focal question should always be whether refusing to exempt such information 
threatens full and frank agency discussion. What the agencies might attempt to do, should they 
desire added assurance of nondisclosure of such materials, is to place them in the second unoffi
cial category prevalent throughout this exemption’s regulations, i.e., material the premature 
disclosure of which would impede the effective functioning of the agency. The validity of this 
category will be discussed later in this Note.

182 Farmers Home Administration Regs., Dep’t of Agriculture, 32 Fed. Reg. 9615 (1967).
183 Even the Farmers Home Administration lists it under this exemption, as well as (b)(5). 

Id.
184 It might be argued that the applicant is merely filling out a form which originated 

within the agency and is its property. But the important point is that the information placed 

The limitation of (b)(5) to "inter-agency” material raises questions 
involving the meaning of "agency.” One problem concerns letters to 
Congress transmitting legislative recommendations and proposed agency 
budgets. If Congress is not an agency (and the Administrative Proce
dure Act expressly excludes Congress from the definition of "agency”)119 
then this material would not be protected. The same difficulty arises 
with communications between an agency and a state agency concerning 
federal grant programs. The problem is enhanced by the fact that this 
type of correspondence probably could not be immunized under any of 
the other exemptions. The difficulty may, however, be avoided by dis
tinguishing between the meaning of "agency” in the APA generally and 
in the inter-agency provision. The exclusion of Congress from the APA 
definition of "agency” indicates that it is not subject to the APA, but that 
need not preclude it from being a group capable of giving rise to inter
agency privilege. Congress clearly did not intend to hamper its own 
operations,180 and disclosure might have this effect by discouraging free 
communication between itself and the agencies.181

A questionable regulation under (b)(5) is the exemption of docu
ments relating to specific loan applications.182 These should most prob
ably be withheld under exemption (b)(4), and generally are.183 A loan 
application submitted by a private person is neither "inter-agency” nor 
"intra-agency,”184 and the only reason for an agency to put it in (b) (5) 
would be to maximize the number of bases for exemption it can claim.
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Many (b)(5) regulations exempt a second category of materials— 
records whose premature disclosure would impede the effective function
ing of the agency. Typical of these is the Treasury Department regula
tion, which states that "this exemption is also designed to protect from 
premature disclosure Government plans such as those . . . final plans 
which cannot be made available in advance of their effectuation without 
harm to the authorized and appropriate purpose for which they are being 
used . . . .”185 This interpretation of (b)(5) is one of the most confus
ing developments under the new statute. Although it is clear that Con
gress intended such materials to be protected,186 it is far from clear that 
exemption (b)(5) was intended to be the vehicle for providing that 
protection. While the Attorney General cites the House report as au
thority’ for withholding this type of information under this exemption,187 
the authority is questionable since the cited language is found in a gen
eral discussion of the old "internal management” exemption,188 rather 
than in the description of (b)(5). The agencies have chosen, however, 
to adopt the Attorney General’s interpretation to insure nondisclosure.

in the application blanks was supplied by a private party and that the form is the communica
tion between that party and the agency.

The question of what memoranda or correspondence are "intra-agency” merits analysis. 
Tiie Department of Health, Education, and Welfare exempts "material received or generated 
by the Department before the transaction to which they relate has been completed.” HEW 
Regs., 32 Fed. Reg. 9318 (1967). Material that is generated within an agency will certainly be 
intra-agency. As for material received by an agency from a private person, the crucial question 
is whether there is a point at which information received from outside an agency becomes "intra- 
agency.” It seems that information gleaned from the submitted material and integrated into 
an intra-agency memorandum will be exempt.

There is also a problem in deciding what constitutes a memorandum or letter. The De
partment of Health, Education, and Welfare exempts "internal memorandums, opinions and 
recommendations, correspondence and documents, as well as notations, route slips, and work- 
in.- papers . . . .” Id. Inclusion here should be liberal to accord with the spirit of encouraging 
full and frank discussion.

185 Dep’t of the Treasury Regs., 32 Fed. Reg. 9563 (1967); accord, FCC Regs., 32 Fed. Reg. 
10,576 (1967); AEC Regs., 32 Fed. Reg. 9216 (1967).

> The House report states that "a Government agency cannot always operate effectively if 
it is required to disclose documents or information which it has received or generated before it 
comp res the process of awarding a contract or issuing an order, decision or regulation.” H.R. 
Rep., supra note 6, at 10. While such documents will usually relate to matters which are not 
yet completed, the House report points out that even finalized plans may require protection 
from premature disclosure. Id. at 5.

’ < Attorney General’s Memorandum, supra note 8, at 35-36, citing the language 
quoted in note 186 supra.

18» Act of June 11, 1946, ch. 324, § 3, 60 Stat. 238.
189 See, e.g., NASA Regs., 32 Fed. Reg. 9530 (1967); AEC Regs., 32 Fed. Reg. 9216 

(1967).

The major significance of the regulations under this second category 
is that they apparently enable the agencies to withhold materials by the 
simple expedient of scheduling them for release at some later date.189
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While there may sometimes be legitimate reasons for this, it could defeat 
the purposes of the statute if the agencies act in bad faith. Since most 
material requiring temporary withholding can be protected either by the 
inter-agency privilege or under other exemptions,190 the existence of this 
separate category is unwise and probably unwarranted.

190 This has generally been the case where the agencies have chosen to specify what will be 
withheld under the "premature release” aspect of (b)(5). For example, advance information 
on procurement or disposal of government property (covered under (b)(5) "premature release” 
regulations in National Transp. Safety Bd. Regs., Dep’t of Transp., 32 Fed. Reg. 9966 (1967)) 
and information relating to claims pending against the Government under the Federal Tort 
Claims Act (Agricultural Research Serv. Regs., Dep’t of Agriculture, 32 Fed. Reg. 9607 (1967)) 
would probably be protectable under the "inter-agency” aspect of this exemption, although the 
FTCA exemption might conceivably include purely factual reports, which, of course, would be 
beyond the scope of the privilege. See note 167 supra and accompanying text.

191 H.R. REP., supra note 6, at 11.
192 "The limitation of a ‘clearly unwarranted invasion of personal privacy’ provides a 

proper balance between the protection of an individual’s right of privacy and the preservation 
of the public’s right to Government information . . . .” Id. To further protect against such 
such invasions of privacy, Congress included in subsection (a)(2) a provision for deletion of 
identifying details in opinions, administrative staff manuals, and instructions to staff. For a 
discussion of the relationship between (a)(2) and (b)(6) see notes 47-49 supra and accompany
ing text.

193 Testimony of Edwin Rains, Assistant General Counsel, Hearings on S. 1160 Before the 
Subcomm, on Administrative Practice and Procedure of the Senate Comm, on the Judiciary, 
89th Cong., 1st Sess. 36 (1965).

191 Testimony of William Feldesman, Solicitor, id. at 491.
195 E-g., FPC Regs., 32 Fed. Reg. 10,063 (1967); OEO Regs., 32 Fed. Reg. 9686 (1967); 

HUD Regs., 32 Fed. Reg. 9661 (1967).

F. PERSONAL PRIVACY

"(P)ersonnel and medical files and similar files the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy.” 
(Exemption (b) (6).)

Congress, realizing that government agencies possess "great quantities 
of files containing intimate details about millions of citizens,”191 recog
nized that the public’s right to know must be limited by the individual’s 
right to privacy. It enacted exemption (b)(6) to provide a balancing of 
these interests.192

A number of organizations testifying during the hearings wanted to 
broaden the exemption by weakening its limitation. The Treasury De
partment, for example, suggested dropping the word "clearly,”19 ’ and the 
NLRB went even further, recommending the deletion of "clearly unwar
ranted.”194 195 The committee, however, refused to dilute what it considered 
the exemption’s major restraining feature.

Most of the regulations under this exemption simply restate the lan
guage of the statute.19' Where they do vary from the statute, they often 
appear broader than they ought to be. For example, the Federal Mari
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time Commission exempts "all private, personal, financial, or business in
formation contained in . . . files which, if disclosed to the public would 
invade the privacy of any person . . . .”196 This regulation makes no ex
press requirement that the invasion of privacy be "clearly unwarranted,” 
and unless such limitation is implied, it is improper. Even more general 
are the regulations of the National Transportation Safety Board, which 
exempt personnel and background information personal to any officer 
or employee of the Board or other person,. . . medical histories and infor
mation concerning individuals, including applicants for licenses, . . . 
[and] any other detailed record identifiable with a particular person.”197 
This regulation is based on the premise that the disclosure of any record 
identifiable with a person constitutes an invasion of that person’s privacy. 
While the House report supports the assumption that release of such 
material would constitute an invasion of privacy,1" whether such an en
croachment would be "clearly unwarranted” would depend upon the cir
cumstances surrounding the release.

196 FMC Regs., 32 Fed. Reg. 8409 (1967).
197 National Transp. Safety Bd. Regs., Dep’t of Transp., 32 Fed. Reg. 9966 (1967).
: ,s The exemption is also intended to cover detailed Government records on an individual 

v. h; h can be identified as applying to that individual.” H.R. Rep., supra note 6, at 11.
169 AFC Regs., 32 Fed. Reg. 9216 (1967).

•n the sole and exclusive basis for withholding such information is the protection 
or the personal privacy of an individual, the information should not be withheld from him 
. . . .' Dep’t of the AF Regs., Dep’t of Defense, 32 Fed. Reg. 9675 (1967).

201 Civil Serv. Comm’n Regs., 32 Fed. Reg. 9495 (1967).

The statute implies that there are invasions of privacy that may be 
justifiable. Some regulations reflect this by providing that the exemption 
will not apply to disclosures to certain classes of persons, on the assump
tion that release to such persons either would not be an invasion of pri
vacy or would be justified by some public interest. For example, the 
Atomic Energy Commission199 and Air Force200 regulations state that ex
emption (b)(6) is not to be used to withhold from an individual his 
own personal records, an approach that guarantees an individual’s right 
to see his own medical or disciplinary file. The Civil Service Commis
sion, while making an employee’s medical file available to the employee 
or his legal representative, reserves the right to withhold "medical infor
mation concerning a mental or other condition of such a nature that a 
prudent physician would hesitate to inform a person suffering from it 
. . . .”201 This qualification, being based on sound medical practice, is 
legitimate and should be adopted by all agencies. In all other circum
stances, however, exemption (b)(6) should be inapplicable to requests 
by a person for his own files. The basis for withholding—invasion of 
privacy—does not exist here.
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The Army’s detailed regulations on who will be allowed to see which 
records202 are an attempt to spell out those cases in which disclosure does 
not unduly invade privacy. Wide disclosure of personal data is afforded 
to the individual himself and his legal representative, and certain limited 
information is made available to other specified parties. Local officials, 
for example, have access to birth, death, and communicable disease rec
ords, and federal hospitals or residential institutions can obtain most medi
cal information.203 Such detailed regulation would seem to resurrect the 
old law’s ’properly and directly concerned” test,204 but it is understand
able in light of the quantity and diversity of the Army’s records and files.

202 Dep’t of the Army Regs., Dep’t of Defense, 32 Fed. Reg. 10,356-61 (1967).
203 id. at 10,357.
204 Act of June 11, 1946, ch. 324, § 3(c), 60 Stat. 238.
205 Disclosure will be denied when:

(1) The release of that information is prohibited under law or Executive order 
in the interest of national defense or foreign policy;
(2) The information is sought for the purpose of commercial or other solicitation;
or
(3) There is reason to believe that the information is sought for purposes which 
may violate the political activity prohibitions in subchapter III of chapter 73 of title 
5, United States Code, or which may violate other law.

Civil Serv. Comm’n Regs., 32 Fed. Reg. 9495-96 (1967).
200 id. at 9496.
207 Such information is requested of the applicant on government forms 57 and 60 and 

presumably verified with the employer.
208 Bureau of the Budget Notice, 32 Fed. Reg. 9757 (1967); Dep’t of Agriculture Regs., 

32 Fed. Reg. 9605 (1967); IRS Regs., Dep’t of the Treasury, 32 Fed. Reg. 9542 (1967).
200 USIA Regs., Dep’t of State, 32 Fed. Reg. 9660 (1967); AID Regs., Dep’t of State, 32 

Fed. Reg. 9653 (1967).
210 Dep’t of Defense Regs., 32 Fed. Reg. 12,105 (1967); Post Office Dep’t Regs., 32 Fed. 

Reg. 9560 (1967); AEC Regs., 32 Fed. Reg. 9216 (1967).
2,1 Dep’t of the AF Regs., Dep’t of Defense, 32 Fed. Reg. 9675 (1967); NASA Regs., 32 

Fed. Reg. 9530 (1967). These files, required to be kept secret by Executive order 10,450, 

Prospective employers comprise another class which is frequently 
given greater access to information files. Since the Civil Service Com
mission is the holder of government employee records, its regulations deal 
with disclosure to this class in detail. The Commission will generally 
release to the public the name, position, title, grade, salary, and duty sta
tion of a governmental employee;205 a prospective employer, however, 
will additionally have access to information concerning that employee’s 
tenure, civil service status, length of service in the agency and in the 
Government, and when and why he has separated.206 Since the Govern
ment asks for this type of information when it is a prospective em
ployer,207 it is reasonable to disclose such information to others in the 
same position.

Among the types of files that are listed as exempt throughout the 
regulations are personnel,208 medical,209 disciplinary,210 security,211 work 
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evaluation,212 and financial files,213 and files containing home telephone 
numbers of federal employees (though name and duty files would be 
made available).214 * Special mention should be made of those files con
taining information about a person’s financial interests, such as invest
ments in companies subject to government regulation. These files would 
be most conducive to abuse of the exemption. Conflicts of interests could 
easily be hidden from the public under this exemption, as well as possibly 
under (b)(4). It is here that agencies are called on to closely scrutinize 
their files and act in good faith so as to compensate for the absence of 
mandatory public disclosure.

could also be withheld under exemption (b) (1). See notes 85-97 supra and accompanying 
text.

212NASA Regs., 32 Fed. Reg. 9530 (1967).
213 FCC Regs., 32 Fed. Reg. 10,576 (1967); HEW Regs., 32 Fed. Reg. 9318 (1967).
-14Arms Control and Disarmament Agency Regs., Dep’t of State, 32 Fed. Reg. 9204 

(1967).
2,5 The Justice Department suggested that this exemption be expanded to cover investiga

tory- tiles relating to regulatory programs, public loans, grants, and welfare programs. State
ment of Norbert Schlei, Assistant Attorney General, Hearings on S. 1160 Before the Subcomm, 
on Administrative Practice and Procedure of the Senate Comm, on the Judiciary, 89th Cong., 
1st Sess. 206 (1965). It was also suggested that files compiled for other purposes, such as se
curity- clearance or aircraft accident investigation, be expressly covered. Letter from L. Nieder- 
ehner, Acting General Counsel, Dep’t of Defense, to Senator James Eastland, Chairman, Sen

ate Judiciary Comm., id. at 418.
216 H.R. REP., supra note 6, at 11. The SEC has utilized the maximum authority that this 

exemption could be read as granting. Its regulation states the exemption as "including those 
[files] concerning or related to inspections or examinations of the books and records of any 
person and other investigations as authorized by law, w-hich pertain to or may disclose the pos
sible violations by any person of any provisions of any of the statutes, rules, or regulations ad
ministered by the Commission; and all written communications from or to any person com
plaining of or otherwise furnishing information respecting such possible volation, as well as 
all correspondence and memoranda in connection w-ith such complaint or information.” SEC 
Regs., 32 Fed. Reg. 9829 (1967).

G. INVESTIGATORY FILES

''(l)nvestigatory files compiled for law enforcement purposes except to 
the extent available by law to a party other than an agency.” (Exemp
tion (b) (7).)

When exemption (b)(7) was introduced into Congress, there was 
much criticism by the agencies that it was too narrow, and Congress was 
repeatedly urged to expand its scope.210 Although the requested language 
changes never came, the reading of the exemption has been greatly broad
ened by the description of law enforcement in the House report: enforce
ment of "all kinds of laws, labor and securities ... as well as criminal 
. . . .”216 Under this interpretation, investigatory files will be protected, 
whether they lead to administrative proceedings or to civil or criminal 
litigation.
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This exemption is broader than (b)(5), in that it extends even to 
purely factual materials. Exemption (b)(5), by incorporating the gen
eral law of discovery, makes work product and inter- or intra-agency ma
terials able to be withheld only when they reflect the mental processes 
of an attorney or compiler.217

217 See note 167 supra and accompanying text.
218H.R. REP., supra note 6, at 11.
219 E.g., Jencks Act, 18 U.S.C. § 3500 (1964).
220 271 F. Supp. 591 (D.P.R. 1967).
221 18 U.S.C. § 3500 (1964).
222 271 F. Supp. at 593-94. The court also held these statements "confidential” within the 

meaning of that term as used in exemption (b) (4). Id. at 594.
223 NASA Regs., 32 Fed. Reg. 9530 (1967).
224 At the hearings, the Justice Department asked that such reports be specifically included 

within the wording of the exemption. See note 215 supra. Although support for withhold
ing these reports came in the House report rather than in amendments to the bill, nondisclosure 
is justifiable. Examples of records withheld under this provision include those relating to ter
mination of insurance, Home Loan Bank Bd. Regs., 32 Fed. Reg. 9521 (1967); termination of 
membership of a state bank in the Federal Reserve System, FRS Regs., 32 Fed. Reg. 9517 
(1967); and cease-and-desist orders, Comptroller of the Currency Regs., Dep’t of the Treasury, 
32 Fed. Reg. 9515 (1967). Often linked in the regulations with cease-and-desist orders are 
other administrative acts such as orders of suspension or revocation of any approval, permis
sion, or authority. See, e.g., FDIC Regs., 32 Fed. Reg. 9639 (1967).

225 CAB Regs., 32 Fed. Reg. 8797 (1967); see Consumer and Marketing Serv. Regs., Dep’t
of Agriculture, 32 Fed. Reg. 9611 (1967).

The phrase "except to the extent available by law to a party other 
than an agency” was not intended to make investigatory files available 
indirectly at an earlier time or to a greater extent than was possible di
rectly under previous law.218 Where access to such files was granted by 
some other case or statute,219 220 (b) (7) will merely preserve that right. 
The first case brought under the Freedom of Information Act illus
trates this point. In Barceloneta Shoe Corp. v. Compton™ an employer 
sued for disclosure of an NLRB investigatory file, arguing that the Jencks 
Act221 made the information available. However, the Jencks Act, which 
makes available to the private litigant pretrial statements of witnesses 
made to government law enforcement officials, applies only after such 
witnesses have testified at trial. Since the witnesses in this case had not 
testified, the court held the Jencks Act inapplicable and the information 
exempted from disclosure by (b) (7).222

The regulations under (b) (7) exempt a wide range of records, some 
of which represent very questionable interpretations of the statute. The 
first general class includes FBI investigation reports223 and those of the 
regulatory agencies.224 Some agencies specifically expand this to include 
informal as well as formal case files,225 * a justifiable extension as long as 
the investigation aims at enforcement of a statute. Also exempted by
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many agencies are litigation files and files prepared for adjudicative pro-
226

The definition of law enforcement has been labored to exempt lists 
of persons and companies barred from trading with various governmental 
agencies,227 probably on the reasoning that law enforcement includes the 
application of sanctions against government contractors. Putting this 
regulation under (b)(7) raises serious objections, since the validity of 
such a withholding would depend entirely upon the reason for each in
dividual black-listing. Refusal to contract with certain companies be
cause of financial instability or previous unsatisfactory performance, even 
if specifically authorized by statute, is not law enforcement.228

-2« IRS Regs., Dep’t of the Treasury, 32 Fed. Reg. 9542 (1967); NASA Regs., 32 Fed. 
Reg. 9530 (1967); Dep’t of State Regs., 32 Fed. Reg. 9161 (1967).

Agricultural Stabilization and Conservation Serv. Regs., Dep’t of Agriculture, 32 Fed. 
Reg. 9609 (1967).

‘-’-"'These records could probably be withheld under exemptions (b)(2) and (b)(5) since 
they are internal communications for the guidance of agency personnel.

Consumer and Marketing Serv. Regs., Dep’t of Agriculture, 32 Fed. Reg. 9611 (1967).
230 FCC Regs., 32 Fed. Reg. 10,576 (1967).
231 NASA Regs., 32 Fed. Reg. 9530 (1967).
- C.?., the U.S. Arms Control and Disarmament Agency exempts "security investigation 

files or files containing information concerning the conduct of employees.” Arms Control 
and Disarmament Agency Regs., Dep’t of State, 32 Fed. Reg. 9204 (1967).

233 NASA Regs., 32 Fed. Reg. 9530 (1967).
- 1 Exemptions (b)(5) (inter-agency memoranda) and (b)(6) (invasion of privacy).

Several agencies have chosen to use (b)(7) to exempt complaints. 
While technically a part of investigatory files, such information would 
most logically fall into (b)(2) (disclosure would impede agency func
tioning) or (b)(4) (confidential material). For example, the Con
sumer and Marketing Service’s exemption of consumer complaint files229 
is probably aimed at protecting complainants from harassment, hence en
couraging them to step forward and file grievances. The FCC, where 
such anonymity is not as necessary, illustrates the peculiarity of this regu
lation by exempting civil complaints only when disclosure would hamper 
subsequent investigation, when the complainant asks for confidentiality, 
or when disclosure would somehow harm the complainant.230 All these 
eventualities are covered by other exemptions.

A second class of material listed in many (b) (7) regulations is data 
compiled during investigations into areas not involving the violation of 
statutes. Falling into this category are agency disciplinary files,231 se
curity files,232 and Civil Service investigation files.233 The fact that the 
only purposes to be served by withholding such materials are already 
provided for in other exemptions234 may explain why a Justice Depart
ment proposal that would have permitted their exemption under (b)
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(7)23u was rejected by Congress. Since no change was made and since 
even the broadening language of the House report235 236 still requires statu
tory enforcement, this category is an unauthorized extension of the ex
emption.

235 See note 215 supra.
236 H.R. REP., supra note 6, at 11; see note 216 supra and accompanying text.
237 Farmers Home Administration Regs., Dep’t of Agriculture, 32 Fed. Reg. 9615 (1967).
238 Attorney General’s Memorandum, supra note 8, at 38.
239 FPC Regs., 32 Fed. Reg. 10,063 (1967); Dep’t of the Treasury Regs., 32 Fed. Reg. 

9563 (1967); IRS Regs., Dep’t of the Treasury, 32 Fed. Reg. 9542 (1967). Even the SEC, 

A problem arising from the regulations in this category is the treat
ment of reports on a party’s compliance with contract and program re
quirements. One agency, the Farmer’s Home Administration, has ex
empted them,23* and others may take the same course. Since such re
quirements are in no way statutory, reports about compliance with them 
can hardly be considered "compiled for law enforcement purposes.” 
There is nothing of the element of compulsion about them that exists in 
the criminal or regulatory situation. An organization or individual seek
ing the benefits of a government contract or program is free either to 
fulfil the prescribed requirements or to forego those benefits. There is 
nothing inherent in voluntary contract or program participation that 
cries out for protection from public scrutiny. There may at times be 
very good reasons for withholding compliance reports, but they are pro
vided for in other exemptions. Giving them specific immunity goes 
against not only the spirit but the letter of the law.

H. REPORTS ON FINANCIAL INSTITUTIONS

Matters that are "contained in or related to examination, operating, or 
condition reports prepared by, on behalf of, or for the use of an agency 
responsible for the regulation or supervision of financial institutions!’ 
(Exemption (b) (8).)

This narrow exemption was designed to protect financial institutions 
against harm arising from indiscriminate disclosure of information col
lected by their governmental regulators. While this may have been a 
significant limitation in the version of the bill first introduced into Con
gress, the amendment of exemption (b)(4) to include "commercial or 
financial information” made this section superfluous. Its present pur
pose, according to the Attorney General, is to emphasize congressional 
intent to protect such material.238

Because its narrow definition makes exemption (b) (8) inapplicable 
to the operations of most agencies, the regulations generally either restate 
it in the language of the statute239 or ignore it completely.240 The three 
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regulations which do deal with the exemption in more specific terms, 
those of the Federal Home Loan Bank Board,240 241 * the Comptroller of the 
Currency,24- and the Federal Reserve System,243 do little more than define 
the terms used in the statute.244 245

which deals with financial institutions, merely restates the statute. SEC Regs., 32 Fed. Reg. 
9829 (1967).

240 USIA Regs., Dep’t of State, 32 Fed. Reg. 9660 (1967); CAB Regs., 32 Fed. Reg. 8797 
(1967); FTC Regs., 32 Fed. Reg. 8459 (1967).

241 Home Loan Bank Bd. Regs., 32 Fed. Reg. 9521 (1967).
-‘-Comptroller of the Currency Regs., Dep’t of the Treasury, 32 Fed. Reg. 9515 (1967).
-‘ FRS Regs., 32 Fed. Reg. 9517 (1967).
244 E.£., the HLBB regulations exempt information "contained in or related to examina- 

tion, operating, or condition reports prepared by, on behalf of, or for the use of, the Board or 
a Federal Home Loan Bank, relating to the affairs of any member institution or affiliate thereof, 
or any other person engaged, or proposing to engage, in the savings and loan business.” Home 
Loan Bank Bd. Regs., 32 Fed. Reg. 9521 (1967).

245 H R. REP., supra note 6, at 11.
FPC Regs., 32 Fed. Reg. 10,063 (1967); Dep’t of the Interior Regs., 32 Fed. Reg. 

99’4 (1967). The IRS restates the exemption and adds "such as seismic reports and other ex- 
plora'orv findings of oil companies.” IRS Regs., Dep’t of the Treasury, 32 Fed. Reg. 9542 
(1967).

J. GEOLOGICAL DATA

"(G)eological and geophysical information and data, including maps, 
concerning wells.” (Exemption (b)(9).)

This exemption is probably also superfluous. It was added to the bill 
because of the fear that geological data filed with agencies by private oil 
companies who wanted to lease government land was not covered by the 
trade secrets” language of (b) (4). Witnesses before the House sub

committee testified that "disclosure of the seismic reports and other ex
ploratory7 findings of oil companies would give speculators an unfair ad
vantage over the companies which spent millions of dollars in explora
tion.’ 1245 Such material is now covered by the addition of "commercial 
or financial information” to exemption (b)(4).

The extremely limited subject matter of this exclusion makes it rele
vant to only a few agencies, for example the FPC and the Department 
of the Interior. Most agencies, including those two, do not explain what 
they will withhold under this provision in language any more specific 
than that of the statute itself.246

III. Conclusion

The Freedom of Information Act represents the second attempt at 
creating an enforceable right to see the records of government agencies. 
It is a step towards that goal, but falls far short of reaching it.
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The basic approach of the Act is sound. It makes all records pre
sumptively available, with the agencies bearing the burden of justifying 
withholding. This is certainly better than forcing the individual to show 
some special hardship to rebut a presumption of nonavailability. The 
creation of categories of exemptions is also the better way of dealing with 
the necessity of keeping some records secret. Since it is obviously im
possible to make specific reference to all the particular pieces of paper 
that should be exempted, practicality demands that Congress specify only 
a limited number of general areas of exclusion. But for the Act to be 
meaningful, these exemptions must be sharply drawn, and it is here that 
new section 3 is inadequate. While its nine exemptions are an improve
ment over the earlier two, they are still too vague to guarantee any real 
"right to know.”

The Freedom of Information Act is a poorly drafted statute with a 
confusing legislative history. It uses general terms like "confidential” 
with no attempt to define them.247 248 It contains two provisions for pro
tecting privacy with no hint of the relationship between the two.24S Ex
emption (b)(4) is a grammatical atrocity. Exemptions (b)(8) and 
(b)(9) are apparently superfluous. While some ambiguity is probably 
unavoidable, these and other weaknesses in the statute make a thorough 
understanding of its scope a virtual impossibility.

247 See note 120 supra and accompanying text.
248 See notes 47-49 & 192 supra and accompanying text.

The vagueness of the statute has enabled the agencies to draft regu
lations taking full advantage of a number of serious loopholes. While 
there is often some legislative history to support their strained interpre
tations, some provisions are clearly unauthorized. These irregularities, 
it is true, are mitigated by the fact that material wrongly withheld under 
one exemption could properly fit under another; but the agencies are 
using this technique to insure nondisclosure by placing records under as 
many exemptions as possible. As interpreted by the regulations and in 
the light of the legislative history, the exemptions are broad enough to 
allow for the withholding of almost anything made available by subsec
tion (a) (3). Possibly Congress was so concerned with not interfering 
with agency operations and with protecting personal privacy that (a)(3) 
is not really a meaningful provision at all. Perhaps the public should 
have a right to see only such materials as are covered by subsections 
(a) (1) and (a) (2), those materials which can be used procedurally or 
precedentially. In any event, that seems the effect of present regulations.

The fact that a record is covered by an exemption does not, of course, 
require an agency to withhold it. As many regulations point out, the ex-
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emptions should be used only when actually necessary.249 Many of those 
agencies which make as little as possible available as a matter of right 
under their regulations2^0 nevertheless disclose much exempted material 
as a matter of grace. This does not, however, justify or make inconse
quential the existence of unauthorized exemptions in the regulations. 
Thus, this Note has highlighted such regulations despite the knowledge 
that many agencies are in practice making much information available 
which they could legitimately withhold.

E.g., VA Regs., 32 Fed. Reg. 10,850 (1967); Dep’t of Defense Regs., 32 Fed. Reg. 
966’ (196’). Technically, since the agencies cannot change the fact that the Act does not 
apply to exempted material, they are not waiving the exemption but rather supplying the ma
terial independently of section 3. This procedure has been encouraged by the Attorney Gen
eral. Attorney General’s Memorandum, supra note 8, at 2-3.

250 See, e.g., NLRB Regs., 32 Fed. Reg. 9551 (1967); NASA Regs., 32 Fed. Reg. 9528- 
33 (1967).

It is still too early to tell how effective the new Act will be. The 
provision for a de novo judicial hearing, a major improvement over the 
old section 3, will involve the courts in interpreting the statute. Since 
they are not bound by the agencies’ interpretations, they might read the 
exemptions more narrowly. However, if the interpretations of the Act 
found in the regulations are accepted, the Freedom of Information Act 
will hardly be worthy of its name. * 250
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APPENDIX
The regulations promulgated under the Freedom of Information Act 

appear in scattered issues of the Federal Register. The following list is 
complete through September 8, 1967.

1 The regulations have not yet appeared in C.F.R., but the citations are given in advance in 
the Federal Register.

2 Notices published in lieu of regulations do not appear in C.F.R.

Pages in 32
Date Federal Sections in Code of

Agency Published Register Federal Regulations1
Agriculture, Department of July 4 9605-06 7 C.F.R. § 1.1-.6

July 8 10,118 Notice2
Agricultural Research Service July 4 9606-07 7 C.F.R. § 370.1-.16

( amended ) July 26 10,915 9 C.F.R. § 165.1
Agricultural Stabilization and

Conservation Service July 4 9608-10 7 C.F.R. § 798.1-.8
Commodity Exchange Authority July 4 9649 17 C.F.R. § 14O.3-.6
Consumer and Marketing Service July 4 9610-11 7 C.F.R. § 900.500-.51
Cooperative State Research Service July 4 9724 Notice
Economic Research Service July 4 9730-31 Notice
Farmer Cooperative Service July 6 9849-50 Notice
Farmers Home Administration July 4 9614-15 7 C.F.R. § 1813.1-.16
Federal Crop Insurance Corporation July 6 9816-17 7 C.F.R. § 412.1-.9
Federal Extension Service July 4 9724-25 Notice
Foreign Agricultural Service July 6 9827 7 C.F.R. § 1502.1-.10
Forest Service July 4 9681-82 36 C.F.R. § 2OO.5-.9
International Agricultural Develop-

ment Service July 4 9615-16 7 C.F.R. § 2101.1-.10
National Agricultural Library July 4 9721-22 Notice
Office of Budget and Finance July 4 9722 Notice
Office of Information July 4 9722-23 Notice
Office of Management Improvement July 7 10,004 Notice
Office of Management Services July 4 9726-27 Notice
Office of Personnel July 4 9731 Notice
Office of Plant and Operations July 4 9731-34 Notice
Office of the General Counsel July 4 9725-26 Notice
Office of the Inspector General July 6 9850 Notice
Packers and Stockyards Administra-

tion July 4 9636-38 9 C.F.R. § 204.1-.12
Rural Community Development

Service July 4 9723-24 Notice
Rural Electrification Administration July 4 9613-14 7 C.F.R. § 17O1.1-.16
Soil Conservation Service July 4 9728-29 Notice
Statistical Reporting Service July 4 9727-28 Notice

Atomic Energy Commission June 29 9215-17 10 C.F.R. § 9.1-.10

Bureau of the Budget July 4 9755-57 Notice
Central Intelligence Agency July 21 10,759 Notice
Civil Aeronautics Board June 21 8793-97 14 C.F.R. § 31O.1-.9
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Agency
il Service Commission

Date
Published
July 1

Pages in 32
Federal 
Register 
9493-96

Sections in Code of
Federal Regulations1

5 C.F.R. § 294.101-.1001
mmerce, Department of July 4 9643-45 15 C.F.R. § 4.1-.11

July 4 9734-38 Notice
3ureau of International Commerce August 23 12,126-27 Notice

Office of Export Control August 23 12,128-30 Notice
Bureau of the Census July 22 10,786-88 15 C.F.R. § 60.1-.12

(amended) August 16 11,810-11
(corrected) August 26 12,441

Business and Defense Services
Administration August 4 11,348 Notice

economic Development Administra-
| tion July 25 10,836-37 13 C.F.R. § 301.63
siaritime Administration September 8 12,845-49 46 C.F.R. § 38O.3O-.36

September 8 12,864-65 Notice
Sarional Bureau of Standards August 23 12,127-28 Notice
dffice of Administration for Do-

mestic and International Business August 4 11,350 Notice
dffice of Business Economics August 4 11,347-48 Notice
dffice of Field Services August 4 11,348-49 Notice
dffice of State Technical Services July 21 10,720 15 C.F.R. § 700.12
Jnited States Travel Service August 4 11,349-50 Notice
emission on Civil Rights July 4 9684-85 45 C.F.R. § 704.1-.4

(corrected) July 29 11,085
reuse, Department of July 4 9666-70 32 C.F.R. § 286.1-.12

August 23 12,102-06 32 C.F.R. § 286n.l-.ll
defense Communications Agency July 4 9670-71 32 C.F.R. § 287.1-.6
defense Contract Audit Agency July 4 9671-72 32 C.F.R. § 290.l-.il
defense Supply Agency August 4 11,324-28 32 C.F.R. § 1260.1-.6
department of the Air Force July 4 9674-77 32 C.F.R. § 806.1-.12
department of the Army July 14 10,355-62 32 C.F.R. § 518.1-.18

m Credit Administration September 2 12,710-11 12 C.F.R. § 604.1-.14

eral Communications Commission July 19 10,571-78 47 C.F.R. § 0.411-.467
(amended) August 2 11,213 47 C.F.R. § 0.457

eral Deposit Insurance Corporation July 4 9638-40 12 C.F.R. § 309.1
eral Home Loan Bank Board July 1 9520-22 12 C.F.R. § 5O5.1-.8

eral Maritime Commission June 13 8407-09 46 C.F.R. § 503.1-.43
(corrected) June 30 9319
(amended) July 18 10,515

eral Mediation and Conciliation
ervice July 6 9811-12 29 C.F.R. § 1401.1-.5
eral Power Commission11' July 8 10,062-64 18 C.F.R. § 1.1-.36

I / t Iteral Reserve System July 1 9516-18 12 C.F.R. § 261.1-.7
federal Open Market Committee July 1 9518-20 12 C.F.R. § 271.1-.7

eral Trade Commission June 13 8458-59 16 C.F.R. § 4.9-.11
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Foreign Claims Settlement Commission 
of the United States

General Services Administration

Date
Published

July 1

July 1

Pages in 32
Federal
Register

9569-70
9564-68

Health, Education, and Welfare, 
Department of June 30 9315-19

Housing and Urban Development,
Department of July 4 9660-62
Federal National Mortgage Associa

tion July 4 9662

Interior, Department of July 7 9974-76

Interstate Commerce Commission June 24 9020-21

( amended ) July 6 9816

Justice, Department of July 4 9662-64
Immigration and Naturalization 

Service July 4 9623-24
( corrected ) July 15 10,433
( amended ) August 11 11,628

Labor, Department of July 28 11,033-36
Library of Congress

Copyright Office June 30 9314-15
National Aeronautics and Space 

Administration July 1 9528-33
National Foundation on the Arts and 

Humanities July 18 10,513-15
( corrected ) August 2 11,215

National Labor Relations Board July 1 9551
National Science Foundation July 7 10,025
Office of Economic Opportunity July 4 9685-87
Office of Emergency Planning June 20 8757-58
Office of Science and Technology July 28 11,060-61
Post Office Department July 1 9559-61

(amended) August 25 12,400
Public Land Law Review Commission August 17 11,905-06
Railroad Retirement Board July 4 9651-52
Renegotiation Board June 29 9226-28

Securities and Exchange Commission July 6 9828-34
( amended ) July 11 10,198-99

[Vol. 56: 18

Sections in Code of
Federal Regulations'

45 C.F.R. § 5O5.l-.15
41 C.F.R. § 105-60.0« 

to .703

45 C.F.R. § 5.1-.85

24 C.F.R. § 15.1-.61

24 C.F.R. § 1600.3
43 C.F.R. § 2.1-.7
49 C.F.R. § 100.10,

105 a.l-.4

28 C.F.R. § 16.1-.14

8 C.F.R. § 103.9-.10

29 C.F.R. § 70.1-.9

37 C.F.R. § 201.2

14 C.F.R. § 1206.100-

45 C.F.R. § 1100.1-.3

29 C.F.R. § 102.117 
Notice
45 C.F.R. § 1005.1-.1
32 C.F.R. § 1705.1-.8
Notice
39 C.F.R. § 113.1--7

Notice
20 C.F.R. § 200.3
32 C.F.R. § 1480.1-1:

17 C.F.R. § 200.80- 8
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•Supplementing the Department of Transportation Regulations.

Agency
nail Business Administration

Date 
Published 
July 1

Pages in 32
Federal

Register
9522-24

Sections in Code of
Federal Regulations1

13 C.F.R. § 102.1-.7
oithsonian Institution July 4 9682-83 36 C.F.R. § 504.1-.4
ate, Department of June 28 9160-63 22 C.F.R. § 6.1-.9
Agency for International Development July 4 9652-54 22 C.F.R. § 212.1-.51
Peace Corps July 4 9655-57 22 C.F.R. § 3O3.1-.8

•bversive Activities Control Board June 28 9163-64 28 C.F.R. § 202.1-.7
ransportation, Department of June 29 9284-89 49 C.F.R. § 7.1-.85
Coast Guard* June 29 9289-90

( amended ) August 2 11,210-11
Federal Aviation Administration* June 29 9290

( amended ) August 22 12,050-51
Federal Highway Administration* June 29 9290-92
Federal Railroad Administration* June 29 9292
National Transportation Safety Board July 7 9963-67 14 C.F.R. § 401.1-.25
St. Lawrence Seaway Development

Corporation* June 29 9292
reasury, Department of July 1 9562-64 31 C.F.R. § l.l-.ll

(corrected) July 8 10,059
Bureau of the Comptroller of the

Currency’ July 1 9513-16 12 C.F.R. § 4.1-.18
Bureau of Customs July 1 9533-37 19 C.F.R. § 26.l-.il
Bureau of Narcotics July 8 10,070-72 21 C.F.R. § 308.1-.9
Fiscal Service

Bureau of Accounts July 4 9665-66 31 C.F.R. § 270.1-.3
Bureau of the Public Debt July 7 9967-68 31 C.F.R. § 323.1-.5

Internal Revenue Service July 1 9541-47 26 C.F.R. § 601.601-.70
Monetary Offices

Bureau of the Mint July 4 9664-65 31 C.F.R. § 92.21-.22
Office of Domestic Gold and

Silver Operations July 15 10,435-36 31 C.F.R. § 93.17
Office of the Treasurer of the

United States July 4 9666 31 C.F.R. § 351.1-.3
Secret Service July 11 10,220 Notice

ennessee Valley Authority June 7 8133-34 18 C.F.R. § 301.1
nited States Arms Control and
Disarmament Agency June 28 9202-04 22 C.F.R. § 602.1-.51

nited States Information Agency July 4 9657-60 22 C.F.R. § 5O3.1-.8
eterans’ Administration July 25 10,848-52 38 C.F.R. § 1.5OO-.558
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ARREST, SEARCH, AND SEIZURE

Narcotics Delay

The most effective use of undercover police officers to purchase il
legal drugs requires that their anonymity be extended for a period of 
several months,1 thereby postponing the filing of their complaints against 
narcotics violators until completion of their assignment.2 "Narcotics de
lay ’ is unlike an arrest made after a crime in which the police had no 
suspect; postponement of arrest in narcotics cases is a deliberate failure 
to promptly charge the accused. The rationale for this procedure is that 
efficient police administration outweighs the interest of the defendant in 
having early notice of the charges against him.3 The landmark case, 

r. United States,4 held that an accused could not defend himself 
where the complaint was not sworn out until seven months after the 
narcotics offense.5 In reversing the conviction, the court was confident 
that the prearrest delay had prejudiced the defendant,6 and found that

1 The nature of the traffic, the type of individuals who deal in drugs, the areas in which 
rhe trade is conducted, and the complete absence of complaints are some of the reasons neces- 
sitating undercover police activity. See Roy v. United States, 123 U.S. App. D.C. 32, 356 F.2d 
'85 (1965); Salley v. United States, 122 U.S. App. D.C. 359, 353 F.2d 897 (1965); Powell v. 
United States, 122 U.S. App. D.C. 229, 352 F.2d 705 (1965).

The time-consuming and often hazardous infiltration of the underworld is often performed 
by newer members of the force since their identity is less likely to be known. See Woody v. 
United States,------ U.S. App. D.C. -------- , 370 F.2d 214 (1966); Ross v. United States, 121
U.S. App. D.C. 233, 349 F.2d 210 (1965). Although it is permissible for the defendant to 
show that the undercover agent is a "rookie,” the court has refused to adopt a rule that the 
uncorroborated testimony of novice police officers must be viewed with suspicion. Bush v. 
United States, 375 F.2d 602, 604 (D.C. Cir. 1967); see notes 516-19 injra.

-E.g., Morrison v. United States, 365 F.2d 521 (D.C. Cir. 1966) (5-month delay); Worthy 
v. United States, 122 U.S. App. D.C. 242, 352 F.2d 718 (1965), vacated and remanded, 384 
U.S. 894 (1966) (4-month delay); Jackson v. United States, 122 U.S. App. D.C. 124, 351 F.2d 
821 (1965) (5-month delay).

3 See, e.g., Godfrey v. United States, 123 U.S. App. D.C. 219, 358 F.2d 850 (1966); Powell 
v. United States, 122 U.S. App. D.C. 229, 352 F.2d 705 (1965).

4 121 U.S. App. D.C. 233, 349 F.2d 210 (1965).
5 The Government’s case consisted merely of the narcotics that had been purchased and 

'he uncorroborated testimony of the buying policeman who had to refresh his memory from 
a notebook. Id. at 234, 349 F.2d at 211. Ross claimed that he could not remember his where
about at the time of the alleged offense. The court concluded that the 7-month delay between 
offense and arrest unreasonably subordinated defendant’s interest in protecting himself, thereby 
impairing his ability to present a defense. Id. at 236, 349 F.2d at 213.

’■ The court's holding on this point was ambiguous. Although the defendant claimed prej- 
udice, the court pointed to his inability to demonstrate it as added proof of its existence. Id. 
at 238, 349 F.2d at 215. Nevertheless, prejudice will not be presumed where the defendant 
fails to establish at least a ’’ 'plausible claim of inability to recall or reconstruct the events of 
the day of the offense.’” Jackson v. United States, 122 U.S. App. D.C. 124, 126, 351 F.2d 
821, 823 (1965) (5-month delay, conviction affirmed), quoting Ross v. United States, 121 U.S. 
App. D.C. 233, 238, 349 F.2d 210, 215 (1965). In Jackson, however, the court noted that in 
similar proceedings a lengthy delay would justify a presumption of prejudice. Jackson v. 
United States, 122 U.S. App. D.C. 124, 351 F.2d 821 (1965), citing Hanrahan v. United 
States, 121 U.S. App. D.C. 134, 348 F.2d 363 (1965) (mail fraud conviction reversed, 4-year 
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the police7 8 had violated rights "akin to Fifth Amendment due process.’" 
Since Ross, the court of appeals has considered a variety of factors in 
determining the validity of a claim of narcotics delay. The defendant’s 
ability to present a strong case naturally will vary inversely with the 
length of delay. Specifically, the accused may not be able to recall the 
events of the day;9 even if he could, witnesses may be unavailable or un
able to recall past events.10 As time passes, the possibility of faulty iden

delay); cf. United States v. Parrott, 248 F. Supp. 196 (D.D.C. 1965) (securities fraud indict
ment dismissed, 22-month delay). Because of the peculiar nature of the crime involved it is 
unlikely that courts will apply this doctrine to narcotics delay cases. See notes 1-3 supra and 
accompanying text. But see text accompanying note 23 infra.

7 The Ross opinion should not be interpreted as judicial disapproval of the methods used 
by the police. See Salley v. United States, 122 U.S. App. D.C. 359, 360, 353 F.2d 897, 898 
(1965). Since in planning their operations the police have seldom considered the defendant’s 
interest, the court closely examines each appeal to determine the extent of the prejudice. It is 
difficult for police to predetermine the optimum amount of time permitted to elapse between 
offense and complaint. It would seem that judicial hindsight is necessarily better suited to 
evaluate whether police actions have in fact resulted in undue prejudice to the defendant. See 
text accompanying notes 9-12 infra.

8 121 U.S. App. D.C. at 234, 349 F.2d at 211. The Ross court expressly disclaimed the 
necessity of deciding the case on sixth amendment grounds. Although the substance of the 
defendant’s sixth amendment claim was not recited by the court, its decision was consistent 
with the traditional view that the right to a speedy trial does not apply to the delay between 
offense and arrest. See, e.g., Hardy v. United States, 119 U.S. App. D.C. 364, 343 F.2d 233 
(1964), cert, denied, 380 U.S. 984 (1964); notes 676-89 and accompanying text. The right 
to a speedy trial generally applies only to the period between arrest or indictment and trial. See 
8 J. Moore, Federal Practice 5 48.03 [2] (R. Cipes ed. 1965). But cf. Nickens v. United 
States, 116 U.S. App. D.C. 338, 344, 323, F.2d 808, 814 (1963) (Wright, J., concurring). 
cert, denied, 379 U.S. 905 (1964) (delay between offense and complaint may constitute denial 
of speedy trial). But cf. Hoffa v. United States, 385 U.S. 293, 310 (1966) ("There is no consti
tutional right to be arrested.”). Although the speedy trial approach is historically inapposite 
in narcotics delay cases, the admitted imprecision of the court’s due process finding lends cre
dence to speculation that speedy trial considerations are not irrelevant. Cf. United States v. 
Parrott, 248 F. Supp. 196 (D.D.C. 1965). See also Klopfer v. North Carolina, 386 U.S. 213 
(1967) (applying speedy trial to states).

9 The court has noted that an unemployed person of limited education may have more 
difficulty remembering where he was on a certain day in the past. See Ross v. United States, 
121 U.S. App. D.C. 233, 236, 349 F.2d 210, 213 (1965). Judge Wright succinctly under
scored this danger to the inhabitants of the slum areas: "They would be helpless to defend 
themselves. The people in this subculture simply do not have desk pads and social calendars 
to assist them in determining where they were at a particular time many months before.” 
Powell v. United States, 122 U.S. App. D.C. 229, 234, 352 F.2d 705, 711 (1965) (dissenting 
opinion).

10 In one case, a friend of the defendant was scheduled to testify in his behalf, but she
ultimately decided not to appear because, in her words, "I didn’t think I could remember.” 
Ross v. United States, 121 U.S. App. D.C. 233, 237, 349 F.2d 210, 214 (1965). In another 
case, a woman with whom the defendant had been living and who might have been able to 
substantiate his alibi died before trial. A second witness refused to testify and incriminate 
himself because before the trial he too had been charged with a narcotics offense. The court 
pointed out that at an earlier date both of these witnesses would have been available. Woody 
v. United States,------ U.S. App. D.C.--------,-------, 370 F.2d 214, 219 (1966). Thus, preju
dice may result from a delay during which charges are brought against individuals who would 
otherwise be willing to testify for defendant. Cf. Note, The Right of a Criminal Defendant 
to the Compelled Testimony of a Witness, 67 Colum. L. Rev. 953 (1967). The Govern
ment is not obliged to grant immunity to such potential defense witnesses. Earl v. United 
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tification is enhanced;11 the court has therefore sought safeguards such 
as corroborating witnesses or multiple agent-offender contacts.12

States, 124 U.S. App. D.C. 77, 361 F.2d 531, petition for rehearing denied, 364 F.2d 666 
D C. Cir. 1966). See generally Note, The United States Court of Appeals for the District of 

Columbia Circuit: 1965-1966 Term, 55 Geo. L.J. 67-68 (1966) [hereinafter cited as Circuit 
Note: 1965-1966 Term].

11 See Worthy v. United States,------ F.2d--------,------  (D.C. Cir. 1967). An undercover
agent may file as many as 100 warrants after his assignment is completed. Roy v. United 
States, 123 U.S. App. D.C. 32, 356 F.2d 785 (1965) (51 warrants); Powell v. United States, 
122 U.S. App. D.C. 229, 352 F.2d 705 (1965) (102 warrants); Jackson v. United States, 122 
U.S. App. D.C. 124, 351 F.2d 821 (1965) (25 warrants); Ross v. United States, 121 U.S. App. 
D.C. 233, 349 F.2d 210 (1965) (51 warrants). The officer records the time, date, and place 
of the sale, but rarely describes the seller. The danger of error due to the fallibility of the hu
man memory’ is obvious since "the only picture of the seller is in the mind of the undercover 
officer.” Powell v. United States, 122 U.S. App. D.C. 229, 234, 352 F.2d 705, 710 (1965) 
(Wright, J., dissenting).

12 Worthy v. United States, 122 U.S. App. D.C. 242, 352 F.2d 718 (1965), vacated and 
remanded, 384 U.S. 894 (1966) (corroborating witness); Powell v. United States, 122 U.S. 
App. D.C. 229, 352 F.2d 705 (1965) (corroborating witness); Bey v. United States, 121 U.S. 
App DC. 337, 350 F.2d 467 (1965), cert, denied, 385 U.S. 905 (1966) (multiple contacts), 
it is settled that "the uncorroborated testimony of a narcotics agent is sufficient to support con- 
viction for violation of the narcotics laws.” Wilson v. United States, 118 U.S. App. D.C. 
319, 320, 335 F.2d 982, 983 (1963). The point was reaffirmed this term. Morrison v. 
United States, 365 F.2d 521, 523 (D.C. Cir. 1966).

13 See Woody v. United States,------ U.S. App. D.C. -------- , 370 F.2d 214 (1966); Circuit
Note: 1965-1966 Term 13.

i<365 F.2d 521 (D.C. Cir. 1966).
!» Id. at 523.
i® 368 F.2d 834 (D.C. Cir. 1966).
17 The court disposed of the "narcotics delay” aspect of the case in a lengthy footnote. Po- 

lice had testified that delays are necessary "because there are no other ways of doing these 
things.” The court, however, urged police and prosecutor to bring a little imagination to 
bear upon the problem. Id. at 836 n.2. The court’s refusal to reverse on this ground in the 
absence of prejudice somewhat reduced the impact of this warning, but left the clear impres
sion that close scrutiny of such delays would continue.

18 369 F.2d 213 (D.C. Cir. 1966) (Danaher, J.).
’ ’The complaint was filed 5J/2 months after the alleged offense. According to police 

testimony, the remaining 7Vi months was devoted to a continuous and diligent search” for the 
defendant, culminating in his arrest. Id. at 214.

This term, the court was not confronted with the extreme prejudicial 
factors that had existed in Ross and other cases.13 * Despite a five-month 
delay, Morrison v. United States^ sustained a conviction since the evi
dence included several contacts between the officer and the accused, cor
roboration of defendant’s identity, and, unlike Ross, the defendant’s re
tention of a steady job.15 * 17 In Lee v. United States?8 although it criticized 
the failure of the police to consider the defendant’s interests in planning 
the undercover operations, the court, in dicta, did not find Lee to have 
been prejudiced; multiple contacts had taken place and there were cor
roborating witnesses.1' In the most recent case, King v. United States?8 
the court was confronted with a delay of thirteen months between offense 
and arrest.19 Thirty-three months elapsed between commission of the 
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offense and trial.20 In affirming the conviction, the court neither men
tioned Ross21 nor discussed the factors previously deemed important in 
evaluating prejudice to the defendant.22 In dissent, Senior Circuit Judge 
Edgerton would have presumed prejudice after such a lengthy delay be
tween offense and arrest;23 he pointed out that remand for a hearing on 
the reasonableness of the delay had been the standard procedure since 
Ross24 25 Although King seems inconsistent with Ross, the court’s unsym
pathetic approach was probably influenced by the defendant’s less than 
exemplary conduct.20

20 After his arrest, the defendant was released on bail and received several continuances at 
the request of counsel. Immediately preceding the trial date, defendant jumped bond and was 
at liberty for more than seven months. Id.

21 The failure of the court to mention Ross was no mean oversight. See Ross v. United 
States, 121 U.S. App. D.C. 233, 239-42, 349 F.2d 210, 216-19 (1965) (Danaher, J., dissent
ing).

22 See text accompanying notes 9-12 supra.
23 3 69 F.2d at 215 (Edgerton, J., dissenting), citing Jackson v. United States, 122 U.S. 

App. D.C. 124, 351 F.2d 821 (1965). But see note 6 supra.
24 3 69 F.2d at 215 (Edgerton, J., dissenting), citing Godfrey v. United States, 123 U.S. 

App. D.C. 219, 358 F.2d 850 (1966); Mackey v. United States, 122 U.S. App. D.C. 97, 351 
F.2d 794 (1965). Remand could have been permitted to enable defendant to cross-examine 
the police with respect to the diligence of the search for the defendant which preceded his 
jumping of bond.

25 See note 20 supra. The defendant’s conduct should have been irrelevant since it oc
curred after the 13-month delay which allegedly violated his fifth and sixth amendment rights.

20 For example, the Second Circuit has specifically refused to follow Ross. United States 
v. Hammond, 360 F.2d 688 (2d Cir. 1966) (per curiam).

27 See, e.g., Brinegar v. United States, 338 U.S. 160 (1949); Williams v. United States, 113 
U.S. App. D.C. 371, 308 F.2d 326 (1962); Jackson v. United States, 112 U.S. App. D.C. 260, 
302 F.2d 194 (1962); D.C. CODE Ann. §§ 4-140 -41 (1967). The Supreme Court has de
fined probable cause as "whether at that moment the facts and circumstances within [the offi
cer’s] knowledge and of which [he] had reasonably trustworthy information were sufficient to 
warrant a prudent man in believing that the petitioner had committed or was committing an 
offense.” Beck v. Ohio, 379 U.S. 89, 91 (1964). Probable cause is also applicable in obtain-

While other jurisdictions have rejected the view that narcotics delay 
can be constitutionally violative,26 the Court of Appeals for the District 
of Columbia Circuit has taken the progressive and commendable position 
that such a denial can result from a deliberate failure to notify an ac
cused of his impending prosecution. This term, however, the court again 
indicated that the public interest in effective enforcement of the narcotics 
laws is so great that it will reverse convictions only in cases of demon
strable prejudice.

Probable Cause

A valid arrest requires sufficient reason under the circumstances— 
probable cause—to believe that the detained person has committed a 
crime.27 Since '’sufficient reason” can never be quantitatively pinpointed, 
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the bounds of probable cause will necessarily remain imprecise;28 every 
case must turn on its own particular facts.29 30 Brown (Melvin) v. United 
States' " explored the claim that an arresting officer lacked probable cause 
due to certain discrepancies31 between a police radio broadcast, which was 
triggered by a victim’s report, and appellant’s actual description.32 Ex

ing search warrants. See, e.g., Jones v. United States, 362 U.S. 257 (I960); Giordenello v. 
United States, 357 U.S. 480 (1958).

2" "I.n dealing with probable cause, however, as the very name implies, we deal with prob- 
abilities.” Brinegar v. United States, 338 U.S. 160, 175 (1949). An arrest without a warrant 
must stand on firmer ground than mere suspicion. Henry v. United States, 361 U.S. 98, 101 

1 ' The requirement of particularity and reliability of information cannot be less strin
gent for warrantless arrests than for arrests with a warrant; otherwise this would eradicate any 
c mpulsion to get a warrant. Wong Sun v. United States, 371 U.S. 471, 479-80 (1963); 
Wrightson v. United States, 95 U.S. App. D.C. 390, 393-94, 222 F.2d 556, 559-60 (1955). 
The court of appeals has recently extended the fourth amendment’s requirement of probable 
cause into the area of extradition proceedings. Kirkland v. Preston,------ U.S. App. D.C.------- ,
------F.2d------- (D.C. Cir. 1967) (Wright, J.). Kirkland held that a requisition form signed 
by the Florida governor and accompanied only by a police officer’s affidavit parrotting the 
language of the statute allegedly violated was insufficient to trigger arrest proceedings in the 
District of Columbia.

29 Washington v. United States, 105 U.S. App. D.C. 58, 60, 263 F.2d 742, 744, cert, de- 
r.ied, 359 U.S. 1002 (1959); Mills v. United States, 90 U.S. App. D.C. 365, 366, 196 F.2d 600, 
601, cert, denied, 344 U.S. 826 (1952); see Carroll v. United States, 267 U.S. 132 (1925). In 
one case this term, two police officers accosted appellant after they had seen him run from a 
church doorway late at night. Appellant swore profusely at the officers and attempted to flee, 
but was soon overtaken and arrested for disorderly conduct. The arrest led to a subsequent 
charge of carrying a dangerous weapon. This behavior was deemed adequate to constitute 
probable cause. Johnson (Henry) v. United States, 370 F.2d 489 (D.C. Cir. 1966); D.C. CODE 
Ann. 55 4-140, 22-1107 (1967). The Johnson court also considered appellant’s contention 
that the arrest was a sham, employed by the police in hopes of detecting a larger crime. The 
panel indicated that the sham arrest question is ” ’one for inference to be drawn by the fact
tinder based upon credibility and demeanor.’ ” 370 F.2d at 490, quoting Hutcherson v. United 
States, 120 U.S. App. D.C. 274, 282, 345 F.2d 964, 972 (Bazelon, C.J., concurring in part and 
dissenting in part), cert, denied, 382 U.S. 894 (1965).

30 365 F.2d 976 (D.C. Cir. 1966).
31 The color and make of the car, the area in which the car was spotted after the crime, and 

the appellant's build and race all matched the description in the broadcast. The errors in the 
broadcast related to the exact year of the car, appellant’s height, and the description of some 
of his clothing. Id. at 978.

2 Two policemen in a scout car had stopped and arrested the appellant for certain traffic 
violations. During this arrest the officer who had remained in the car heard the radio broad- 
a t for a robbery suspect. He immediately informed his fellow officer who then returned to 

the car radio to request further information. Receiving a description he returned to appel- 
ant's car, asked him some questions, and then searched the car. Appellant contended that he 

was never in fact arrested on the robbery charge. The court dismissed the contention by stat- 
ing that the continued detention of appellant on the scene after the traffic arrest turned it into 
one for robbery also. 365 F.2d at 979. In so deciding, the court indicated that under certain 
circumstances a momentary detention for questioning may not constitute an arrest. Id. n.4. 
ihe Bro.-i ■; panel appears to adopt a less rigid interpretation of what constitutes arrest than 
some other panels. Cf. Bowling v. United States, 122 U.S. App. D.C. 25, 350 F.2d 1002 
(1965 ; Kelley v. United States, 111 U.S. App. D.C. 396, 298 F.2d 310 (1961). But see Rios 
v. United States, 364 U.S. 253 (I960).

Brown, however, did not indicate whether the police may also frisk or perform a search of 
the subject’s effects pursuant to this detention. The Supreme Court has noted probable juris
diction in two cases that concern the validity of a "frisk” pursuant to a momentary detention 
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plaining away the inaccuracies in the report, the court found that these 
discrepancies did not affect the validity of the accurate portion of the 
broadcast, which was alone sufficient to create probable cause.33 Noting 
that the reliability of a victim’s report is better than that of an inform
ant,34 the court of appeals reaffirmed previous decisions holding that 
information obtained through police radio broadcasts35 is an adequate 
basis for probable cause.36 37 38

authorized by New York State’s "Stop and Frisk” law. People v. Peters, 18 N.Y.2d 238, 219 
N.E.2d 595, 273 N.Y.S.2d 217 (1966), prob, juris, noted, 386 U.S. 980 (1967); People v. 
Sibron, 18 N.Y.2d 603, 219 N.E.2d 196, 272 N.Y.S.2d 374 (1966), prob, juris, noted, 386 
U.S. 954 (1967); N.Y. Code Crim. Proc. § 180-a (McKinney Supp. 1967); see Wainwright 
v. New Orleans, 248 La. 1097, 184 So.2d 23 (1966), cert, granted, 385 U.S. 1001 (1967). 
See also Note, The Law of Arrest: Constitutionality of Detention and Frisk Acts, 59 Nw. U.L 
Rev. 641 (1964).

33 The discrepancy regarding the year of the car was found to be unimportant since officers 
were looking for an "old” maroon Ford. The court found that the errors in appellant’s de
scription could be attributed to the victim’s poor visibility or the suspect’s change of clothing. 
365 F.2d at 978.

34 Cf. Aguilar v. Texas, 378 U.S. 108 (1964).
In another case this term, a victim was chasing two men who had allegedly robbed him. 

During the chase he yelled to a policeman who joined the chase and subsequently captured the 
appellant The court found that under the circumstances the policeman had probable cause 
for the arrest. Trimble v. United States, 369 F.2d 950 (D.C. Cir. 1967).

35 This term in Mathies v. United States, 374 F.2d 312 (D.C. Cir. 1967), a police officer 
heard a description of a robbery getaway car over the police radio, spotted the vehicle, and 
gave chase. The fleeing car shortly thereafter was involved in an accident and the four occu
pants fled in two pairs. At the scene of the accident the pursuing officer told another officer 
that two of the occupants had fled down a certain alley. This newly informed officer ran down 
the alley to take up the chase. A block and a half away he was told by a passer-by that a 
man had just run from the direction of the wreck into a certain house. The officer entered 
the house and arrested appellant upon finding him hidden in the basement The court found 
that the critical point for probable cause to exist occurred when the officer came upon the 
appellant in the basement. Id. at 316; cf. Chappell v. United States, 119 U.S. App. D.C. 356, 
359, 342 F.2d 935, 938 (1965). For a further discussion of Mathies, see notes 132-33 & 232- 
35 infra and accompanying text.

36 The collective knowledge of an organization as a whole can be imputed to an individual 
officer. E.g., Smith v. United States, 123 U.S. App. D.C. 202, 358 F.2d 833 (1966), noted in 
Circuit Note: 1965-1966 Term 18; Williams v. United States, 113 U.S. App. D.C. 371, 308 
F.2d 326 (1962); see Jones v. United States, 106 U.S. App. D.C. 228, 271 F.2d 494 (1959), 
cert, denied, 362 U.S. 944 (I960).

37 Although the fourth amendment does not require a warrant to be issued in every case, 
the Supreme Court has frequently expressed its preference for warrants. See, e.g., United 
States v. Ventresca, 380 U.S. 102 passim (1965).

38 Burdeau v. McDowell, 256 U.S. 465 (1921) (fourth amendment inapplicable to seizures 
by private party); cf. In the Matter of Knoll Associates, 3 TRADE REG. Rep. J 17,668 (FTC 
1966), noted in 55 Geo. L.J. 738 (1967).

39 The Supreme Court has recently expressed the view that the "principal object of the 

Search Incident to Arrest

Courts interpreting the fourth amendment have generally required3, 
that government agents3s secure warrants before invading an individual’s 
privacy.39 However, in response to the needs of criminal investigation 
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in an era of increased crime,40 courts have carved out certain exceptions 
to this general requirement.41 One such exception is that search incident 
to a lawful arrest need not be made with a warrant.42 Although origi
nally confined to the person himself, it was later expanded to include 
things in his control43 and, finally, to the place of arrest.44 45 The mobility 
of motor vehicles and the incumbent difficulties in securing warrants to 
search them forebode application of this rule to crimes involving auto
mobiles. The criterion for this type of search had been established by 
the Supreme Court in Carroll v. United States'.^ it must be ’made upon 
probable cause, that is, upon a belief, reasonably arising out of cir
cumstances known to the seizing officer, that an automobile or other ve
hicle contains that which by law is subject to seizure . . . .”46

Fourth Amendment is the protection of privacy rather than property . . . .” Warden v. Hay
den, 387 U.S. 294, 304 (1967).

40 President’s Commission on Law Enforcement and Administration of Jus
tice, Report—The Challenge of Crime in a Free Society 22-23 (1967).

41 E.g., Warden v. Hayden, 387 U.S. 294 (1967) (by implication) ("hot pursuit”); Schmer- 
ber v. California, 384 U.S. 757 (1966) (prevent destruction of evidence). See also McDon
ald v. United States, 335 U.S. 451 (1948).

42 The right to search incident to arrest existed at common law. See Dillon v. O’Brien, 16 
Cox Crim. Cas. 245 (1887); Trial of Henry & John Sheares, 27 How. St. Tr. 255, 321 (1798). 
Nevertheless, the Supreme Court first recognized this exception in dictum. Weeks v. United 
States, 232 U.S. 383, 392 (1914); see Kneeland v. Connally, 70 Ga. 424, 425 (1882). See 
also United States v. Rabinowitz, 339 U.S. 56, 72 (1950) (Frankfurter, J., dissenting). Al
though originally intended to protect the officer from concealed weapons, and to prevent es
cape from custody, modern day application does not seem to require the officer to be in danger. 
See Arwine v. Bannan, 346 F.2d 458 (6th Cir.), cert, denied, 382 U.S. 882 (1965); United 
States v. Tate, 209 F. Supp. 762 (D. Del. 1962).

43 Carroll v. United States, 267 U.S. 132, 158 (1925) (dictum).
44 Eg., Marron v. United States, 275 U.S. 192 (1927); Agnello v. United States, 269 U.S. 

20, 30 (1925). The validity of the search is greatly dependent on the legality of the arrest, the 
absence of which renders nugatory the fruits of a search claimed to be incidental. See, e.g., 
Taylor v. United States, 286 U.S. 1 (1932); Weeks v. United States, 232 U.S. 383 (1914). 
Moreover, an unlawful arrest taints the fruits gained by an incidental search. E.g., Go-Bart 
Importing Co. v. United States, 282 U.S. 344 (1931). A warrantless search of premises, how
ever, is not ipso facto legal because it was made in conjunction with a valid arrest. E.g., Trupi- 
ano v. United States, 334 U.S. 699 (1948), overruled on other grounds, United States v. 
Rabinowitz, 339 U.S. 56, 66 (1950); United States v. Lefkowitz, 285 U.S. 452 (1932); see 
note 95 infra.

The right to search is not restricted to the room in which the arrest occurs. Harris v. 
United States, 331 U.S. 145 (1947) (search of apartment following arrest in living room); 
Williams v. United States, 273 F.2d 781 (9th Cir. 1959) (search of entire house); see Abel v. 
United States, 362 U.S. 217 (I960) (search of bathroom adjoining room in which arrest was 
ma :e . But the search may not extend to premises which are entirely separate. See James v. 
Louisiana, 382 U.S. 36 (1965) (search of home following arrest two blocks away); Silverthorne 
Lumber Co. v. United States, 251 U.S. 385 (1920) (by implication) (search of office following 
arrest in home). Furthermore, where the search is either exploratory or general in nature, it 
is illegal. See Kremen v. United States, 353 U.S. 346 (1957) (entire contents of house re
moved); cf. FTC v. American Tobacco Co., 264 U.S. 298 (1924) (broad subpoena).

45 267 U.S. 132 (1925).
401/ at 149; see Rent v. United States, 209 F.2d 893 (5th Cir. 1954). The development 

of this exception to the preference for warrants was largely in response to statutes authorizing
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The court of appeals this term considered several times the issue of 
search incident to arrest. In Harris v. United States,41 the defendant was 
arrested several hours after a robbery while entering a car in front of his 
house. An hour and a half later his car was impounded at the precinct 
station where he was incarcerated.* * * * 47 48 Immediately thereafter, the arrest
ing officer, pursuant to a police regulation,49 50 51 inventoried the car’s con
tents by opening the driver’s-side door. After completing the inventory, 
the officer opened the passenger’s door "for the sole purpose of rolling 
up the windows”00 and thereby exposed the automobile registration of 
the robbery victim, "which had been lying on the door jamb concealed 
by the closed door.”01 The card was later used as evidence to convict 
Harris on the robbery charge.

the confiscation of contraband. See, e.g., Brinegar v. United States, 338 U.S. 160 (1949);
Carroll v. United States, 267 U.S. 132 (1925); McDonald, Automobile Forfeitures and the
Eighteenth Amendment, 10 Texas L. Rev. 140 (1931); cf. United States v. Lee, 274 U.S. 559
(1927).

47 370 F.2d 477 (D.C. Cir. 1966) (en banc), cert, granted, 386 U.S. 1003 (1967).
48 Before defendant was taken to the police station, the arresting officer called for a police 

towing crane. Id. at 478.
49 Where a vehicle is brought to a station, whether impounded, stolen, abandoned, 
or taken from a prisoner, it shall be the responsibility of the officer who takes the 
vehicle in charge to thoroughly seach such vehicle, including the glove compartment 
and trunk, and remove all property therefrom. He shall be held responsible for 
seeing that all such property is recorded and properly safeguarded. . . .

Metropolitan Police Dep’t General Order No. 10, Series 1958, § 12. This is not a routine 
procedure with all police departments. See Note, Search and Seizure—Search Incident to 
Arrest for Traffic Violations, 1959 WlS. L. Rev. 347.

50 370 F.2d at 478. In rolling up the windows the officer was not acting pursuant to the 
aforementioned regulation, and it appears to have been a gratuitous gesture. The extent to 
which the police are civilly liable for failure to take reasonable precautions with the prisoner’s 
property is unclear. Compare Whitehead v. Stringer, 106 Wash. 501, 180 P. 486 (1919) 
(police liable for failure to take reasonable precautions) with Connolly v. Thurber-Whyland 
Co., 92 Ga. 651, 18 S.E. 1004 (1893) (police not liable to garnishment process of prisoner’s 
creditors) and Folson v. Piper, 192 Iowa 1056, 186 N.W. 28 (1922) (police have no duty to 
take charge of automobile of arrestee). See also McGuire v. United States, 273 U.S. 95 (1927); 
People v. Burke, 39 Cal. Rptr. 531, 534, 394 P.2d 67, 70 (1964); People v. Ortiz, 147 Cal. 
App. 2d 248, 250, 305 P.2d 145, 147 (1956). There are no cases in the District of Columbia 
holding police officers liable for the property of prisoners. Cf. Goldstein v. Pearson, 121 A.2d 
260 (D.C. 1956) (tax collector not liable for alleged misinterpretation of statute). Federal 
officers, however, may be subjected to criminal punishment for unlawful conduct in connec
tion with a search. 18 U.S.C. §§ 2234-36 (1964).

51 370 F.2d at 478.
52 Id. at 479 (Wright, J., dissenting). The panel opinion had been written by Judge 

Wright; Chief Judge Bazelon and Judge Washington were the other members of the divisional 
court, although the latter did not participate in its decision. This opinion, unpublished be
cause the petition for rehearing had been granted, is appended to Judge Wright’s dissenting 
opinion in the report of the en banc decision. See Circuit Note: 1965-1966 Term 21-23 
(1966).

53 376 U.S. 364 (1964) (Black, J.). In Preston, petitioner and two companions were ar
rested for vagrancy. The automobile in which they had been sitting when arrested was im-

The three-judge panel ruled52 53 that the officer’s recovery of the card 
violated the rule of Preston v. United States™ which held that an inex
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cusable54 delay between arrest and search rendered inadmissible any evi
dence subsequently seized.'10 Upon reconsideration en banc, the court 
ruled that the arresting officer’s actions were not a search56 within the 

pounded. A search soon thereafter revealed a suspicious combination of items which led to a 
conviction for conspiracy to commit bank robbery. Reversing the conviction, the Supreme 
Court ruled that the search was not justified as incident to the arrest because it occurred at a 
different time and place. Thus, the evidence thereby obtained was wrongfully admitted at 
trial.

Prior to Preston some federal courts upheld the legality of searches of cars in police custody 
as long as ar hour after arrest. See Harris v. United States, 370 F.2d 477, 481 n.l (D.C. Cir. 
19 W right, J., dissenting) and cases cited therein. In addition, state courts had held 
that, if an automobile were lawfully in police possession, so were its contents; thus, neither a 
search, State v. Wood, 190 Kan. 778, 378 P.2d 536 (1963); People v. Baker, 135 Cal. App. 
2d 1, 286 P.2d 510 (1955); Patrick v. Commonwealth, 199 Ky. 83, 250 S.W. 507 (1923), 
nor an inventory, People v. Ortiz, 147 Cal. App. 2d 248, 305 P.2d 145 (1956); see People v. 
Nebbit, 183 Cal. App. 2d 452, 7 Cal. Rptr. 8 (I960), would create a fourth amendment ob
jection.

54 See Price v. United States, 121 U.S. App. D.C. 62, 348 F.2d 68, cert, denied, 382 U.S. 
888 1965 < ; United States v. Jones, 340 F.2d 913 (7th Cir. 1965); Pettas v. United States,
203 A.2d 170 (D.C. 1964).

L ;., James v. Louisiana, 382 U.S. 36 (1965) (unlawful to search house following arrest 
several blocks away); Simpson v. United States, 346 F.2d 291 (10th Cir. 1965) (unlawful to 
search cay after arrest); United States v. Cain, 332 F.2d 999 (6th Cir. 1964) (unlawful to 
search two hours after arrest).

’ In concluding that there was no search the court partially relied upon the "open view” 
doctrine. which was established in Hester v. United States, 265 U.S. 57 (1924) (Holmes, J.). 
In :-:r the Supreme Court held there was no search when officers saw contraband whiskey 
in an open field near petitioner’s illegal still. The Hester doctrine has generally been followed 
in the District of Columbia. E.g., Hiet v. United States, 372 F.2d 911 (D.C. Cir. 1967); Elli
son v. United States, 93 U.S. App. D.C. 1, 206 F.2d 476 (1953); United States v. McDaniel, 
154 F. Supp. 1 (D.D.C. 1957). The Supreme Court has broadly interpreted this doctrine. 
See Ker v. California, 374 U.S. 23 (1963).

Nevertheless, the fact pattern of Harris is clearly distinguishable from the "open view” 
line of cases. These cases involved either entry by consent or no entry at all. E.g., Davis v. 
Unite i States, 327 F.2d 301 (9th Cir. 1964) (officers invited to suspect’s home); Lindsey v. 
State,------ Ind. ------ , 204 N.E.2d 357 (1965) (officers looked through open door of house
trailer . In Harris, the registration was fortuitously discovered since it would not have been 
in full view but for the officer’s compliance with the police regulation.

At 'cast one federal court, however, has relied upon the open view doctrine to find "no 
search” in an automobile case under circumstances similar to Harris. Fagundes v. United 
States, 3 i0 F.2d 673 (1st Cir. 1965). In Eagundes, a policeman, responding to an auto acci
dent call, found a car which had smashed into a tree and arrested the driver and his companion. 
Having delivered them into custody, he returned to secure the car. Since it could not be moved 
and ram was falling, he started to roll up the windows; thereupon he discovered in plain view 
on the back scat a lady’s handbag containing a large sum of money. The money turned out 
to be the fruits of a bank robbery. Since the officer was inside to close the windows, the court 
held that he was not searching, and affirmed the conviction. Id. at 674, 676.

In another case, Dorsey v. United States, 372 F.2d 928 (D.C. Cir. 1967), appellants were 
seated in a car parked in an area notorious for narcotics activity. Recognizing appellants as 
persons they had known to be associated with narcotics violations, police officers approached 
the car an : shined a flashlight into it, thereby illuminating a cellophane bag containing nar- 
cotics m appellant Dorsey’s hand. One of the arresting officers reached through the open win- 
dow and seized the bag and then placed Dorsey under arrest. The other officer then noticed 
appellant W right dropping capsules on the floor of the car and arrested him. Affirming the 
conviction, the court of appeals found it unnecessary to decide whether or not the shining of 
the flashlight constituted a search. It indicated, however, that had the officers’ conduct oc- 
curred during the day, it would have been proper and the employment of a visual aid at night 
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meaning of the fourth amendment and affirmed the conviction.01 The 
court hinged its conclusion on the "open view” doctrine and the fact that 
the police acted pursuant to the housekeeping regulation.

At first glance, the Harris court’s finding of "no search” seems rather 
questionable; police actions in an administrative process—declared not 
to be a ’'search”—seem only remotely distinguishable from those in an 
investigative process—deemed to be a search.* 57 58 It appears, however, 
that the court’s conclusion59 60 was primarily aimed at circumventing the 
"contemporaneous” requirement enunciated in Preston.™ The Preston 
court had reasoned that warrantless searches were necessarily suspect61 

did not convert their actions from lawful into unlawful conduct. Id. at 930-31; cf. United States 
v. Lee, 274 U.S. 559 (1927). The court further noted that the police ’’were entitled to extend 
their preventative patrolling mission to the extent of approaching the car and observing what 
was going on inside.” 372 F.2d at 930-31.

57 370 F.2d at 479. In dissent, Judges Fahy and Wright urged reinstatement of the panel 
opinion which had followed the Preston rule. The Government argued, inter alia, both to 
the original panel, and to the en banc court, that automobiles could be searched as instrumen
talities of crime. Id. at 477, 481-82. Judge Wright reasoned that, since the en banc court 
avoided the instrumentality issue by finding that the police had not ’’searched” the car, the en 
banc application should have been dismissed as improvidently granted. Although the Govern
ment’s instrumentality theory was rejected by the panel, it bears a striking resemblance to the 
rationale ultimately adopted by the Supreme Court in Cooper v. California, 386 U.S. 58 
(1967). See United States v. Radford, 240 F. Supp. 76 (D. Md. 1965); notes 69-73 infra 
and accompanying text; cf. Maul v. United States, 274 U.S. 501 (1927).

58 A "distinction between ’inspection’ and ’search’ of a home has no basis in semantics, in 
constitutional history, or in reason. ’Inspect’ means to look at, and ’search’ means to look for.” 
District of Columbia v. Little, 85 U.S. App. D.C. 242, 247, 178 F.2d 13, 18 (1949) (Pretty
man, J.), aff’d, 31)9 U.S. 1 (1950) (prohibiting health inspector to enter home without war
rant). The intent of the police should not be controlling as to whether constitutional safe
guards apply. See Williams v. United States, 170 A.2d 233 (D.C. 1961); cf. Townsend v. 
Sain, 372 U.S. 293, 308-09 (1963) (drugs given to reduce withdrawal symptoms render con
fessions involuntary). The possibility of uncovering incriminating evidence requires com
pliance with fourth amendment objectives. See See v. City of Seattle, 387 U.S. 541, 545-46 
(1967); Camara v. Municipal Court, 387 U.S. 523, 530-31 (1967); Reich, Midnight Welfare 
Searches and the Social Security Act, 72 Yale L.J. 1347, 1350-51 (1963); cf. One 1958 Plym
outh Sedan v. Pennsylvania, 380 U.S. 693 (1965).

Several state courts have held that a search "implies a prying into hidden places for that 
which is concealed . . . .” E.g., People v. Ambrose, 155 Cal. App. 2d 513, 522, 318 P.2d 181, 
187 (1957), quoting People v. West, 144 Cal. App. 2d 214, 219, 300 P.2d 729, 733 (1956); 
People v. McCracken, 30 Ill. 2d 425, 429, 197 N.E.2d 35, 37 (1964).

59 Admittedly, the court’s conclusion is not inconsistent with current case law. Compare 
Cotton v. United States, 371 F.2d 385 (9th Cir. 1967) (no search) with Williams v. United 
States, 170 A.2d 233 (D.C. 1961) (impounding regulation does not permit search of automo
bile, despite no motive to uncover incriminating evidence) and Travers v. United States, 144 
A.2d 889 (D.C. 1958) (unlawful to search automobile at police station).

60 370 F.2d at 478 n.l. The court expressly disclaimed any necessity of discussing a dis
tinction between the "usual search” and an "inventory search.” Id. Such an approach would 
be unavailing under recent Supreme Court cases which apply constitutional safeguards to ad
ministrative searches. See v. City of Seattle, 387 U.S. 541 (1967); Camara v. Municipal 
Court, 387 U.S. 523 (1967); cf. Ex parte Jackson, 96 U.S. 727 (1878) (letters and sealed 
packages can be opened only under warrant); United States v. Fulcher, 229 F. Supp. 456 (D. 
Md. 1964) (constitutional proceedings apply to issuance of warrants to inspect mails).

81 376 U.S. at 366-67.
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and coidd be justified only by a showing of exceptional circumstances.62 
If the en banc Harris court had applied Preston, it seems reasonably clear 
that the one and one-half hour delay would have been fatal to the Gov
ernment’s case.63 By viewing the police conduct as part of an adminis
trative rather than investigatory process,64 however, the Harris court suc
cessfully removed the case from the ambit of Preston.

&ld. at 367. E.g., Smith v. United States, 118 U.S. App. D.C. 235, 335 F.2d 270 (1964) 
no danger of destruction of evidence); Thurlow v. State, 81 Nev. 510, 406 P.2d 918 (1965)
no danger to police); see note 41 supra.

03 See Harris v. United States, 370 F.2d 477, 479 (D.C. Cir. 1966) (Appendix to dissent
ing opinion of Wright, J.). But see Price v. United States, 121 U.S. App. D.C. 62, 348 F.2d 
68, cert, denied, 382 U.S. 888 (1965).

04 Although the court did not expressly make this distinction, it is implicit in the decision. 
See 370 F.2d at 478 n.l.

««372 F.2d 911 (D.C. Cir. 1967).
60 See note 53 supra.
67 372 F.2d at 912. Because the officers had probable cause to believe that a crime had 

been and was being committed, the Hiet court felt that knowledge of the mail bags had been 
lawfully gained and their seizure was constitutionally permissible. Id.

The court this term affirmed convictions for housebreaking and grand larceny in a case 
involving evidence obtained in a manner similar to that in Hiet. Norman v. United States, 
379 F.2d 164 (D.C. Cir. 1967). The court in Norman noted that "the facts ... all but exactly 
parallel those noted in Hiet v. United States . . . ,” and gratuitously added "there was no un- 
reas< nable search, if indeed we were to assume that police perceiving the articles in plain sight 
can be said to have made a search.” Id. at 165.

The Hiet court’s adherence to Harris was unnecessary. The court could have solely re
lic i upon the "open view” doctrine in finding that no search had occurred. See note 56 supra. 

09 3 86 U.S. 58 (1967).
70 LZ. at 60 n.l. This procedure is similar to the one delineated in the federal forfeiture 

statutes 19 U.S.C. §§ 781-88 (1964). Although the car was seized at the time of the arrest, 
the State never contended that the search was incident to the arrest. 386 U.S. at 60.

The Harris precedent was relied upon in Hiet v. United States,65 in 
which police pursuit of an automobile that went through a stoplight 
ended when the car crashed. By opening the door to flee, the defendant 
lit the dome light of the car which enabled approaching officers to see 
two United States mail bags behind the driver’s seat. Distinguishing 
Preston*  by invoking the open view doctrine, the court affirmed the 
conviction, ruling that a warrant was unnecessary since there had been 
no search.61 * * * * * 67 * * 70

The rather artificial delineations of Harris, which were adopted by 
Hiet,6* have probably been rendered obsolete and unnecessary by a re
cent Supreme Court decision, Cooper v. California66 In Cooper, police 
seized defendant’s car at the time of the arrest and impounded it pursuant 
to a state forfeiture statute.10 A subsequent search produced a small sack 
of narcotics which was later introduced into evidence. Since the forfei
ture proceeding would not take place until four months after the seizure, 
the Court found that it would be unreasonable to prevent the police from 
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searching a car which was lawfully in their possession for such a lengthy 
time.'1 In upholding the warrantless search which occurred one week 
after the police assumed custody, the Court ostensibly abandoned Pres
tons "contemporaneous” doctrine and required only that the search be 
"closely related to the reason petitioner was arrested.”'2 In Cooper, de
fendant was charged with selling heroin, and the police had impounded 
the car because of the crime.71 72 73 In Preston, however, the police had taken 
custody for the convenience of petitioners, and it was unrelated to the 
crime of vagrancy for which they had been arrested. Preston was found 
to be inapposite because there was no law requiring the police to possess 
the car, whereas in Cooper the seizure was dictated by state statute.

71 Id. at 61-62. The court supported its rationale on the ground that such a search would 
be necessary for the protection of the police.

72 Id. at 61.
73 When arresting for narcotics violations, California police may properly seize vehicles 

used in committing the crime, and hold them " 'as evidence until a forfeiture has been declared 
or a release ordered.’ ” Id. at 60, quoting Cal. Health & Safety Code § 11610 (1959).

7< 386 U.S. at 60.
75 Id. at 61-62. The Court failed to specify what, if anything, was in the car which might 

be of danger to the police.
76 See note 42 supra.
77 It has been suggested that "the seizure occurs when the car is illegally used. The physi

cal repossession of the automobile may occur subsequently.” United States v. One 1952 Ford 
Victoria, 114 F. Supp. 458, 459 (N.D. Cal. 1953) (emphasis added.); cf. Dodge v. United 
States, 272 U.S. 530 (1926) (Holmes, J.). But cf. United States v. One Ford Coupe Automo
bile, 272 U.S. 321, 332 (1926) (Brandeis, J.). By using this relation-back theory, the actual 
time of the search is irrelevant. The only consideration is whether or not probable cause ex
isted for believing that the car carried the contraband. See text accompanying note 46 supra.

78 See note 47 supra.

Although Cooper represents the latest word in this muddled area, the 
manner in which Preston was distinguished indicates a reluctance by the 
court to grapple with the more significant issues. Arguably the Cooper 
Court’s discussion of Preston was gratuitous since it was never contended 
that the search was incident to the arrest.74 75 Furthermore, by justifying 
the search partially on the grounds of protecting the officers,70 the Court 
unwittingly relied on the traditional rationale permitting warrantless 
searches incident to arrest.76 If the Court had hinged its decision solely 
on the forfeiture statute, the "contemporaneousness” issue might have 
been mooted.77 78

The Supreme Court will be hearing Harris during the current term'" 
and could reach any of three results. First, the Court could apply Preston 
strictly, holding the Harris facts to constitute a search, and reverse the 
conviction. Such a ruling, however, not only would handicap the police 
efforts to protect the property of arrested persons, but the lack of an in
ventory report would increase the vulnerability of the arresting officer to 
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false accusations of theft/9 As a second alternative, the Court might 
restrict Harris to its facts79 80 and affirm the holding of "no search.” Fi
nally, by adopting the Cooper rationale and without expressly overruling 
Preston,'1 the Court could uphold the search on the ground that the car 
was an instrumentality of the crime.82

79 See note 50 supra.
''The court of appeals itself noted that the case appeared to be "something of a factual 

sport.” 370 F.2d at 479.
Mr. Justice Douglas is of the opinion that Cooper could be read to overrule Preston sub 

silentio. Cooper v. California, 386 U.S. 58, 65 (1967) (Douglas, J., dissenting).
Despite the great pains taken to distinguish Preston, Cooper can only be read as marking 

another demise of the "practicability" doctrine, which has its roots in Trupiano v. United 
States, 334 U.S. 699 (1948). Although the courts have not seen the necessity of expressly 
relating the two, this theory is conceptually similar to the "contemporaneous” rule enunciated 
in Preston. Their common denominator is that a warrantless search can be justified only 
un ier conditions which do not permit the police to procure a warrant before undertaking a 
search. See McDonald v. United States, 335 U.S. 451, 454 (1948). If the "practicability” 
and "contemporaneous” doctrines are viewed as limitations on searches without warrants stem
ming from the underlying consideration of necessity, Preston can be interpreted as the most 
recent resurrection of Trupiano.

On at least one occasion the Supreme Court, however, noted the presence of contempo
raneousness in denying force to the "practicability” doctrine. See United States v. Rabinowitz, 
339 U.S. 56 (1950). In Rabinowitz the Court acknowledged that although a rule of thumb 
requiring that a warrant be procured w-hen practicable may be appealing from an administra- 
tive vantage point, it was not to be "crystallized into a sine qua non to the reasonableness of the 
search." Id. at 65.

In a later decision, however, the Court implied a return to Trupiano. See Chapman v. 
Unite : States, 365 U.S. 610 (1961). Both the concurring and dissenting opinions in Chap- 
man viewed the Court’s opinion as embodying the Trupiano approach. Id. at 618, passim 

Frankfurter, J., concurring; Clark, J., dissenting); see United States v. Block, 202 F. Supp. 705 
(S.D.N.Y. 1962) (interpreting Chapman as a return to Trupiano). Without mentioning 
Tr:.' a.o, the Chapman Court heavily relied upon Johnson v. United States, 333 U.S. 10 
(1948), and Taylor v. United States, 286 U.S. 1 (1932). Both of these cases preceded Trupi
ano and it was from their reasoning that the "practicability” doctrine was structured.

See note 57 supra.
''-'•Compare Cooper v. California, 386 U.S. 58 (1967) and Harris v. United States, 370 

F.2d 477 (D.C. Cir. 1966) (en banc), cert, granted, 386 U.S. 1003 (1967) with Preston v. 
United States, 376 U.S. 364 (1964) and Harris v. United States, 370 F.2d 477, 480-81 (1967) 
(Wright, J., appendix to dissenting opinion).

386 U.S. at 60; 370 F.2d at 478 n.l. In Preston, the basis for disapproving the search 
wa$ unrelated to the propriety of police custody of the car. See 376 U.S. at 367; 386 U.S. at 
64 Douglas, J., dissenting). The panel opinion in Harris does not seem to have questioned 
the legality of police possession.

''Cooper v. California, 386 U.S. 58, 61 (1967).

These alternatives are based upon distinctions among inventory, for
feiture, and criminal searches which do not offer meaningful analytical 
tools for coming to an understanding of the cases in this area.83 In these 
situations the propriety of police possession is unquestioned,84 * the only 
difference being in the "nature of the custody.”80 In each case the ac
tions of the police are virtually identical; thus, whatever the interest of 
the defendant, that interest is indistinguishably invaded.

Once the validity of police custody is established, questions of legal 
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title86 and proprietary interest87 should not be controlling?8 It would 
seem that the above-discussed distinction is the product of a groundless 
extrapolation of values primarily applicable to one’s home,89 not to his 
mode of transportation.90 Since one can properly expect greater privacy 
in his residence than in his car, the Court has established more stringent 
standards for warrantless searches of homes than for such searches of 
automobiles.91 The desirability of obtaining a warrant should hinge on 
the likelihood that a significant violation of privacy will occur.92 Fur
thermore, the judicial preference for warrants93 becomes perfunctory 
since magistrates could not deny their issuance once the car is connected 
with the crime.94 Thus, since warrants can be had for the asking, the 
value of judicial intervention90 is rendered nugatory.

™ld.
87 Simpson v. United States, 346 F.2d 291, 294, petition for rehearing denied, 346 F.2d 

295 (10th Cir. 1965) (en banc); cf. Williams v. United States, 323 F.2d 90 (10th Cir. 1963), 
cert, denied, 376 U.S. 906 (1964); Baskerville v. United States, 227 F.2d 454, 456 (10th Cir. 
1955). In these cases, the court’s decision hinged upon whether or not the defendant had a 
property interest in the seized item.

88 See Cooper v. California, 386 U.S. 58, 61 (1967); Jones v. United States, 362 U.S. 257 
(I960). But see cases cited in note 87 supra. The relative unimportance of property concepts 
in determining the reasonableness of a search and seizure has recently been stated by the Su
preme Court. See note 39 supra.

89 Cf. Berger v. New York, 388 U.S. 41 (1967); Griswold v. Connecticut, 381 U.S. 479 
(1965). In fact, the courts have attached a greater significance to man’s home than to his 
person.

[I]t is broadly a totally different thing to search a man’s pockets and use against 
him what they contain, from ransacking his house for everything which may incrim
inate him, once you have gained lawful entry, either by means of a search warrant 
or by his consent. The second is a practice which English-speaking peoples have 
thought intolerable for over a century and a half.

United States v. Kirschenblatt, 16 F.2d 202, 203 (2d Cir. 1926) (Hand, L., J.); see Charles v. 
United States, 278 F.2d 386 (9th Cir.), cert, denied, 364 U.S. 831 (I960). Compare Schmer- 
ber v. California, 384 U.S. 757 (1966) and Breithaupt v. Abram, 352 U.S. 432 (1957) with 
Berger v. New York, supra and Griswold v. Connecticut, supra. See also Barrett, Personal 
Rights, Property Rights, and the Fourth Amendment, I960 SUP. Ct. REV. 46. It has been 
suggested, however, that "the search of the interior of a man’s automobile is probably a greater 
imposition upon his self than a search of business premises which he has chosen to expose to 
the public.” Note, Factorial and Psychological Analysis of Scope and Method of Search, 55 
GEO. L.J. 1098, 1115 (1967).

90 See Brinegar v. United States, 338 U.S. 160 (1949); Carroll v. United States, 267 U.S. 
132 (1925).

91 Compare Cooper v. California, 386 U.S. 58 (1967) (stationary car) and Husty v. United 
States, 282 U.S. 694 (1931) (moving car) with United States v. Lefkowitz, 285 U.S. 452 
(1932) (home) and Agnello v. United States, 269 U.S. 20 (1925) (home). But see United 
States v. Rabbinowitz, 339 U.S. 56 (1950); Harris v. United States, 331 U.S. 145 (1947).

92See Abel v. United States, 362 U.S. 217, 241 (I960) (Douglas, J., dissenting).
93 See note 37 supra.
94 See Cooper v. California, 386 U.S. 58 (1967); Harris v. United States, 370 F.2d 477 

(Q.C. Cir. 1966). In these cases probable cause undoubtedly existed for officers to believe 
that either fruits or instrumentalities of the crime were in the car. Interestingly enough, in 
Preston the officers might have believed that the car in which appellants were sitting was 
st0Ien, "a position not inconsistent with the charge of vagrancy.” Harris v. United States, 370 
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CONFESSION SUPPRESSION

The McNabb-Mallory Approach

Exercising its supervisory power over the federal courts,90 the Su
preme Court, in McNabb v. United States0 ‘ and Mallory v. United 
States?*  barred the evidentiary use of confessions95 * 97 * 99 obtained during a 
period of unnecessary delay between arrest and presentment.100 This 

F.2d 477, 482 n.5 (D.C. Cir. 1966) (Wright, J., dissenting). Had the arrest been for the 
stolen car, it is not unlikely that the Court would have sustained the search. See 386 U.S. at 
60. It seems that where the crime does not involve fruits or instrumentalities no search will 
be permitted. See, e.g., Preston v. United States, 376 U.S. 364 (1964) (vagrancy); Dimarco 
v. Greene, 254 F. Supp. 776 (N.D. Ohio 1966) (parole violation); Travers v. United States, 
144 A.2d 889, 891 (D.C. 1958) (traffic violation); cf. White v. United States, 106 U.S. App. 
D.C 246, 271 F.2d 829 (1959). But see Charles v. United States, 278 F.2d 386 (9th Cir. 
I960) (upholding search on warrant charging assault).

95 The absence of a stringent warrant requirement encourages officers to use the arrest as 
an excuse to make a search for evidence of other crimes. See Taglavore v. United States, 291 
F.2d 262 (9th Cir. 1961) (seizure of narcotics resulting from arrest warrant issued for traffic 
violation . A different method for accomplishing the same purpose is to make the arrest coin
cide with a place where a search is likely to be fruitful. McKnight v. United States, 87 U.S. 
App. D.C 151, 183 F.2d 977 (1950) (arrest delayed until defendant entered house suspected 
as center of numbers racket); cf. Hutcherson v. United States, 120 U.S. App. D.C. 274, 345 
F.2d 964, cert, denied, 382 U.S. 894 (1965); Henderson v. United States, 12 F.2d 528 (4th 
Cir. 1926).

In another case this term, Vauss v. United States, 370 F.2d 250 (D.C. Cir. 1966), police 
::;cers, finding appellant unconscious on a public street, searched him to secure identification 

and medical information after unsuccessfully attempting to rouse him. In the process of ex
am.ning appellant’s pockets, cellophane envelopes containing narcotics were recovered. The 
envelopes were later used as evidence to convict appellant of narcotics violations. The court 
affirmed the conviction, notwithstanding the fact that the search preceded the arrest, finding 
that the officers acted reasonably in the circumstances. Citing Lake v. Cameron, 124 U.S. App. 
D.C 264, 364 F.2d 657, cert, denied, 383 U.S. 863 (1966), the court highlighted "both the 
need and authority to search the person of one found unconscious or wandering so as to be ex
posed to danger.” 370 F.2d at 252 n.2; cf. People v. Roberts, 303 P.2d 721, 45 Cal. Rptr. 155 
(1965) (en banc).

'"'See McNabb v. United States, 318 U.S. 332, 340 (1943). See generally Note, The 
Judge-Made Supervisory Power of the Federal Courts, 53 Geo. L.J. 1050 (1965).

97 318 U.S. 332 (1943).
»8 354 u.s. 449 (1957).

' ' The confession need not be the result of physical or psychological torture. Upshaw v. 
United States, 335 U.S. 410 (1948). Nor must it have been induced by the delay. Edmonds 
v. United States, 106 U.S. App. D.C. 373, 377, 273 F.2d 108, 112 (1959), cert, denied, 362 
U.S. 977 (I960); see Greenwell v. United States, 119 U.S. App. D.C. 43, 336 F.2d 962, cert, 
denied, 580 U.S. 923 (1964).

100 Prompt presentment is guaranteed by rule 5(a) of the Federal Rules of Criminal Pro
cedure which reads in part:

An officer making an arrest under a warrant issued upon a complaint or any person 
making an arrest without a warrant shall take the arrested person without unnecessary 
delay before the nearest available commissioner or before any other nearby officer 
empowered to commit persons charged with offenses against the laws of the United 
States.

Fed. R. CRIM. P. 5(a) (emphasis added). The extent of permissible delay depends upon the 
circumstances of the case. United States v. Mihaopoulos, 228 F. Supp. 994 (D.D.C. 1964); 
see Greenwell v. United States, 119 U.S. App. D.C. 43, 336 F.2d 962, cert, denied, 380 U.S. 
923 ( 1964). The Supreme Court, however, has said that the "provisions related to rule 5(a) 
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approach, along with the voluntariness101 and Escobedo-Miranda ap
proaches,102 has been used to exclude confessions.

contemplate a procedure that allows arresting officers little more leeway than the interval be
tween arrest and the ordinary7 administrative steps required to bring a suspect before the nearest 
available magistrate.” Mallory v. United States, 354 U.S. 449, 453 (1957).

101 See note 107 injra.
102 See notes 113-32 infra and accompanying text.
103 374 F.2d 285 (D.C. Cir. 1967).
104 The defendant stated at trial that he understood the warnings and was able to substan

tially repeat them. 374 F.2d at 287 n.3. In another case, the court of appeals has noted that 
warnings given by police officers may be meaningless. Alston v. United States, 121 U.S. App. 
D.C. 66, 348 F.2d 72 (1965) (Bazelon, C.J.); see Spriggs v. United States, 118 U.S. App. D.C. 
248, 250, 335 F.2d 283, 285 (1964). But cf. United States v. Currie, 354 F.2d 163 (2d Cir.), 
cert, denied, 384 U.S. 933 (1965).

105 In violation of 18 U.S.C. § 500 (1964).
106 The only evidence connecting the defendant with the forgeries was his identification by 

a liquor store owner who had selected LaShine’s picture from a group of police photographs. 
374 F.2d at 287.

Another pertinent factor in determining the nature of the investigation is the subjective 
intent of the officer conducting the interrogation. In Hicks v. United States,------ U.S. App.
D.C.------ ,-------F.2d-------- (1967), the appellant was originally detained and questioned as a
witness. The officer stated, and his actions indicated, that her statements were taken only to aid 
in the further investigation of the case. When she later suddenly confessed the Mallory require
ments were fully met. The court refused to consider the subjective attitude of appellant but 
looked only to "what a reasonable man, innocent of the crime, would have thought had he 
been in defendant’s shoes.” Id. at------ , citing United States v. McKethan, 247 F. Supp. 324,
328 (D.D.C. 1965). The standard of subjective belief has its limits, however. Where the 
officer is mistaken as to the quantum of evidence necessary for presentment to a magistrate 
and consequently detains the suspect for a lengthy period, his subjective intent will not avoid 
violation of Mallory. This was the conclusion of the court in Naples v. United States,-----
U.S. App. D.C. ------ ,------- F.2d ------  (1967). In that case the interrogating officer sought
enough information to support a conviction before bringing the appellant before a committing 
magistrate, even though probable cause existed at the initial apprehension of the appellant. 
Such a mistaken attitude leaves the court, "no choice but to regard the confession so elicited 
as proscribed by Mallory.” Id. at ------ .

107 Involuntariness has been the traditional basis for confession suppression. It depends 

In LaShine v. United States™ a United States Postal Inspector had 
visited the defendant while he was in a Baltimore jail. After advising 
him of his rights to remain silent and be afforded counsel,104 105 he ques
tioned the defendant about a suspected forging of money orders,103 a 
matter unrelated to the charges on which defendant was being detained. 
LaShine immediately admitted his guilt and wrote and signed a statement 
to that effect. Three to five months later he was indicted.

At trial, counsel’s objection to admission of the confession "under 
the Mallory logic” was overruled. Because of the absence of any arrest 
and the consequent inapplicability of Mallory, the court of appeals af
firmed defendant’s conviction. It noted that the inspector’s visit was 
only an investigation; when he set out for Baltimore he even lacked prob
able cause for an arrest.106 Concluding that the confession was volun
tary,107 the court observed that its reduction to writing did not alter its 
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character for Mallory purposes. In a brief reference to what appears to 
be the crucial issue in the case, the court stated that it "in no way . . . 
accept[s] the Government’s contention that, once a suspect is legally 
detained by another arm of government, he can be questioned at will 
concerning other crimes without being taken before a committing magis
trate.”108

on the totality of the circumstances. Stein v. New York, 346 U.S. 156, 185 (1953). The ba
sic test of voluntariness is whether the confessor’s will was overborne. Lynumn v. Illinois, 372 
U.S. 528, 534 (1963); Spano v. New York, 360 U.S. 315 (1959). Psychological as well as 
physical pressure may make a confession involuntary. Id.

Confessions are excluded more frequently today because of violations of the fifth amend- 
ment privilege against self-incrimination or the sixth amendment right to counsel. See notes 
113-18 infra and accompanying text.

108 374 F.2d at 290 n.8; see Jones v. United States, 119 U.S. App. D.C. 284, 342 F.2d 863 
(1964); Anderson v. United States, 318 U.S. 350 (1943). See also United States v. Cop
pola, 281 F.2d 340 (2d Cir. I960), aff’d, 365 U.S. 762 (1961).

1093-4 F 2d at 293. Arrest in the District of Columbia has been liberally defined. See 
Seals v. United States, 117 U.S. App. D.C. 79, 325 F.2d 1006 (1963), cert, denied, 376 U.S. 
964 11964) (defendant understood self to be within power and custody of police; held, an 
arrest ; United States v. Mitchell, 179 F. Supp. 636 (D.D.C. 1959) (requested to accompany 
police, but told not an arrest; held, an arrest); United States v. Scott, 149 F. Supp. 837, 840 
(D.D.C. 1957) (restriction of right of locomotion or restraint of person; held, an arrest). The 
real question is whether the Mallory rule should apply to one who is "as if arrested.” The 
fifth amendment privilege against self-incrimination and the sixth amendment right to counsel 
have been extended to one "taken into custody or otherwise deprived of his freedom of action 
in any significant way.” Miranda v. Arizona, 384 U.S. 436, 444 (1966).

110 See Naples v. United States, 113 U.S. App. D.C. 281, 307 F.2d 618 (1962); Watson 
v. United States, 98 U.S. App. D.C. 221, 234 F.2d 42 (1956). But see Goldsmith v. United 
Sutes, 107 U.S. App. D.C. 305, 277 F.2d 335, cert, denied, 364 U.S. 863 (I960).

Since the confession appears to be a "threshold" confession, Judge Fahy’s conclusion that 
it would be inadmissible is at least questionable. See United States v. Mitchell, 322 U.S. 65 
(1944); Muschette v. United States, 116 U.S. App. D.C. 239, 322 F.2d 989 (1963), vacated 
on other grounds, 378 U.S. 569 (1964).

In another case this term, the court reaffirmed the inapplicability of Mallory to an accused’s 
threshold sutements made following arrest and while on the way to the police station, since 
the interval between arrest and presentment was not unnecessarily prolonged. Mathies v. 
United Sutes, 374 F.2d 312, 315 (D.G Cir. 1967); accord, Ramey v. United States, 118 U.S. 
App. D.C. 355, 336 F.2d 743, cert, denied, 379 U.S. 840 (1964); Perry v. United States, 102 
U.S. App. D.C. 315, 253 F.2d 337 (1957), cert, denied, 556 U.S. 941 (1958).

Vigorously dissenting, Judge Fahy stated that, although LaShine had 
not been formally arrested on the federal charges, he was in "compulsory 
custody,”109 110 and that upon making the oral confession, he gave the in
spector probable cause for arrest. If LaShine had been arrested at that 
point and the interrogation then continued, a confession would have 
been inadmissible under Mallory™ The fact of incarceration thus made 
admissible defendant’s statements which would have been inadmissible 
if preceded by his arrest. Although recognizing that the defendant’s in
carceration made presentment impracticable, Judge Fahy felt that the im
prisonment should not have permitted the government privileges which 
would have been otherwise unavailable. It would appear, however, 
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that had the court wished to reverse,111 it could have done so under its 
supervisory powers,112 * avoiding any extension of the Mallory rule.

111 No doubt one of the court’s reasons for affirming was the absence of any possible preju
dice to defendant who stated that he fully understood the warnings but confessed because he 
wanted to be sent to the federal hospital for drug addiction in Lexington, Kentucky. Whether 
defendant would have made such an admission on the advice of counsel following an arrest, 
however, is at least debatable.

112 S*? Tate v. United States, 123 U.S. App. D.C. 261, 268, 359 F.2d 245, 252 (1966); 
Ricks v. United States, 118 U.S. App. D.C. 216, 334 F.2d 964 (1964). See also Killough v. 
United States, 119 U.S. App. D.C. 10, 13, 336 F.2d 929, 932 (1964); Note, The Judge-Made 
Supervisory Power of the Federal Courts, 53 Geo. L.J. 1050, 1074-77 (1965).

H3 378 U.S. 478 (1964).
114 For a discussion of the factors considered by the court in determining when the accusa

tory posture has been assumed by the police see note 106 supra.
115 The defendant must be informed that (1) he has the right to remain silent; (2) any 

statement he makes may be used against him; (3) he has a right to consult with an attorney; 
and (4) if he is indigent, a lawyer will be appointed to represent him. Miranda v. Arizona, 
384 U.S. 436, 467-73 (1966).

116 384 U.S. at 436.
117 See note 107 supra.

Compare Pennewell v. United States, 122 U.S. App. D.C. 332, 333-34, 353 F.2d 870, 
871-72 (1965), with Miranda v. Arizona, 384 U.S. 436, 476-78 (1966).

n° Convicted of murder, the defendant had been in the company of the police for four 
hours before being brought before a magistrate. During that period he had been intermit
tently interrogated. Stith v. United States, 374 F.2d 309, 310 (D.C. Cir. 1967) (dissenting 
opinion).

12° 374 F.2d 309 (D.C. Cir. 1967).
121 Escobedo was decided on June 22, 1964 and Miranda on June 13, 1966. Other cir

cuits have applied Escobedo in the same manner. See, e.g., United States ex rel. Romano v.

The Escobedo-Miranda Approach

In Escobedo v. Illinois™ the Supreme Court held that unless an ac
cused has been permitted to consult with a lawyer, the sixth amendment 
will bar the admission of confessions elicited from him during an inter
rogation which had shifted from the investigatory to the accusatory 
stage.114 Holding that the fifth amendment makes inadmissible a state
ment made after an accused is deprived of his freedom of action in any 
significant way, unless he is first given the now-famous "four warn
ings,”115 116 117 the Court in Miranda v. Arizona™ applied this constitutional 
safeguard at an earlier point in time. These two cases have been of his
toric importance; they have made the voluntariness standard obsolete11, 
and permit suppression of confessions that would have been admissible 
under the relatively liberal Mallory rule.118

Upon rejecting a claim of both fifth and sixth amendment viola
tions,119 * the court has decided in Stith v. United States™ not to apply 
Escobedo and Miranda to trials occurring before the respective dates of 
those decisions.121 In dissent, Judge Fahy restated his earlier position:122 
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since the court is only bound to apply Miranda prospectively,123 it should 
determine its retroactive applicability according to the circumstances of 
each case.124 125

Fay, 360 F.2d 389 (2d Cir. 1966), cert, denied, 385 U.S. 1020 (1966); United States ex rel. 
Walden v. Pate, 350 F.2d 240, 242-43 (7th Cir. 1965), cert, denied, 384 U.S. 1018 (1966). 
The court spoke mainly of the retroactivity of the Miranda decision, relying heavily on the 
Supreme Court’s Johnson decision. Johnson v. New Jersey, 384 U.S. 719, 733 (1966). There, 
the Court held that both Escobedo and Miranda "should apply only to cases commenced after 
those decisons were announced.” Id. But Stith also implied the non-retroactivity in the Dis
trict of Columbia of Escobedo as well. 374 F.2d at 310; see LaShine v. United States, 374 
F.2d 285, 286 n.l (D.C. Cir. 1967).

'--See LaShine v. United States, 374 F.2d 285, 294-95 (D.C. Cir. 1967) (Fahy, J., dissent
ing).

- The Supreme Court noted in Johnson v. New Jersey: "States are still entirely free to 
effectuate under their own law stricter standards than those we have laid down and to apply 
those standards in a broader range of cases than is required by this decision.” 384 U.S. 719, 
733 (1966).

124 Judge Fahy would not apply Miranda to cases affirmed on direct appeal but subse
quently collaterally attacked. 374 F.2d at 311 n.l (dissenting opinion); LaShine v. United 
States, 3"4 F.2d 285, 294 (D.C. Cir. 1967) (dissenting opinion). He noted that both LaShine 
and Stith were pending on appeal when Miranda was decided. See id.', Stith v. United States, 
374 F.2d 309, 311 (D.C. Cir. 1967) (dissenting opinion).

125 374 F.2d 284 (D.C. Cir. 1966).
12<*The defendant was convicted under 26 U.S.C. §§ 4742(a), 4744(a) (1964). These 

statutory provisions make it unlawful to transfer marijuana without completion of a specified 
form and without paying a tax. The appellant stated that he was unaware of the form re
quirement and had not paid any tax.

^-'Accord, United States v. Indiviglio, 352 F.2d 276 (2d Cir. 1965) (en banc), cert, de
nied, 383 U.S. 907 (1966). The court also noted that the challenged sentence for nonpayment 
of the tax was only five years, whereas the concurrently imposed but unchallenged sentence 
for unlawful possession was ten years. 374 F.2d at 285.

128 See notes 455-66 and accompanying text. But see Harrison v. United States,------ F.2d
------,------  (D.C. Cir. 1967).

12® 369 F.2d 949 (D.C. Cir. 1967).
1 " Johnson and his accomplice, Trimble, were arrested for robbery, but the stolen money 

was not found. One officer said that he heard Johnson tell another officer that he had seen 
the money fall to the ground. Johnson denied making the statement but claimed that if made, 
the statement came after his right to counsel attached. Id. See also Trimble v. United States, 
369 F.2d 950 (D.C. Cir. 1966).

A number of other Escobedo and Miranda questions were discussed 
this term. In Deans v. United States120 a Bureau of Narcotics agent 
had had a brief conversation with defendant while he was in jail, during 
which statements amounting to a confession were elicited.126 Although 
the court noted the possibility of Escobedo problems, it chose not to deal 
with them because they had not been raised at trial.127 128 * * This is in keeping 
with the court’s increased emphasis on requiring proper objections at 
trial.12' In Johnson (Tommie) v. United States™ prosecution and de
fense stories conflicted as to whether the defendant had made statements 
to the police that might be inadmissible under Escobedo.™ The court 
avoided the merits of this argument, however, holding instead that the 



80 The Georgetown Law Journal [Vol. 56: 58

objected-to testimony of the prosecution was merely a rebuttal to testi
mony which the defense had elicited on the direct examination of the 
defendant and the cross-examination of a police officer.131 As in Deans, 
the court noted that its decision was "fortified” by counsel’s failure to 
raise the Escobedo issue below.

131 369 F.2d at 949; see Brooke v. United States,------ F.2d--------,------- (D.C. Cir. 1967)
cert, denied, 36 U.S.L.W. 3148 (U.S. Oct. 10, 1967) (Mise. Doc. No. 82); Crawford v. United 
States, 91 U.S. App. D.C. 234, 198 F.2d 976 (1952); cf. Walder v. United States, 347 U.S. 
62 ( 1954). But it is questionable whether this approach is consistent with the Supreme Court’s 
protection of constitutional rights. For example, under Miranda the prosecutor would be un
able to impeach a defendant with a statement obtained from him in violation of the fifth amend
ment, even though the defendant took the stand and professed his innocence. See Miranda 
v. Arizona, 384 U.S. 436, 477 (1966). Perhaps the court of appeals should have allowed the 
prosecutor to rebut the defendant’s denial of having made a statement, but disallowed its sub
stance.

132 374 F.2d 312 (D.C. Cir. 1967).
133 Id. at 316 & n.3.
134 3 80 F.2d 561 (D.C. Cir. 1967).

The court did, however, emphasize the need to implement fully the 
Miranda decision. While in jail and on the advice of counsel, the de
fendant in Mathies v. United States1*2 executed an affidavit confessing to 
a crime for which another inmate was accused. Without informing 
Mathies’ counsel, the police confronted him to ascertain the genuineness 
of the document. Finding that admission of the document was not preju
dicial to the defendant since the confession had been freely given and 
could have been admitted absent the confrontation, the court stated that 
in the future Miranda "will require that such interviews can be conducted 
only after counsel has been given an opportunity to be present.”133 134

PRELIMINARY PROCEEDINGS

Preliminary Hearing

This term the court of appeals made a significant, if inevitable, break 
with prior case law by ordering, for the first time, that a preliminary 
hearing be held despite the return of a grand jury indictment. The court, 
in Ross v. Sirica,1*4 held that denial by the commissioner of the accused’s 
request for subpoenas to compel the attendance of eyewitnesses rendered 
the hearing defective, thereby requiring a supplementary hearing even 
though an indictment with its necessary finding of probable cause had 
been returned.

For an extensive treatment of the background and the current con
troversy surrounding the Ross case, see Note, Preliminary Hearing in the 
District of Columbia—An Emerging Discovery Device, at 191 infra.
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Indictment

Delay. In the District of Columbia, carrying a pistol without a
license is a misdemeanor. When the offense is committed by a previ
ously convicted felon, or by one previously convicted of this misde
meanor, it is a felony, with a maximum term of ten-years’ imprison
ment.* 1 * * * 5 Appellant in Epperson v. United States™ had been arrested on 
April 24, 1964 and charged with the misdemeanor of carrying a deadly 
weapon, but on June 17, 1964, the date set for his trial,137 the Govern
ment dropped that charge and instead charged appellant with the feloni
ous offense due to his prior record of felony convictions.138 Indictment 
followed twelve days later.

1 5 D.C. Code Ann. § 22-3204 (1967).
136 3“1 F.2d 956 (D.C. Cir. 1967).
1 ’■ In the interim, appellant had secured a continuance and was granted a jury trial.
1 ' Although the prosecution contended that time was consumed in obtaining from the 

FBI appellant’s record, which showed felony convictions outside the District of Columbia, ap- 
pellant urged that the Government was aware the day after his arrest that appellant could be 
charged with a felony.

1 '-'J A government-caused delay between commission of the offense and securing of an in- 
dictment may deny due process under the fifth amendment, especially if the delay is unreason- 
able. Ross v. United States, 121 U.S. App. D.C. 233, 349 F.2d 210 (1965) (narcotics delay); 
<?'. Nickens v. United States, 116 U.S. App. D.C. 338, 323 F.2d 808 (1963), cert, denied, 379 
U.S. 905 (1964). See generally Circuit Note: 1964-1965 Term 213-15. The sixth amend
ment guarantee of a speedy trial would probably be inapposite since it applies only to the 
period between indictment and trial. Nickens v. United States, supra\ cf. Smith v. United 
States, 118 U.S. App. D.C. 38, 331 F.2d 784 (1964) (en banc).

no Epperson claimed that the pistol had been placed on his person by the deceased witness 
while he (Epperson) was in a stupor after he had consumed twelve phenobarbitol pills and a 
quantity of whisky to ease chest pains. The jury’s verdict against him, he urged, resulted 
from the unavailability of this testimony.

Hl See note 138 supra.
H- Absent waiver, an accused is entitled to a preliminary hearing before a United States 

Commissioner wherein he may call witnesses in his own behalf. FED. R. CRIM. P. 5(c).
M« 371 F.2d at 957.
i h See note 139 supra. Unnecessary delay may require dismissal of the indictment under

On appeal from his felony conviction, appellant claimed a denial of 
basic rights”139 because the prosecutor delayed indictment until after 

the June 8, 1964 death of a witness whose testimony appellant contended 
could have exculpated him.140 He also argued that the Government’s 
failure to charge him initially with the felony141 deprived him of the 
opportunity for a preliminary hearing142 at which the testimony of his 
principal witness could have been given and preserved. Finding "noth
ing objectionable either in the extent of or reason for the prosecutor’s 
delay in determining to seek an indictment,”143 the court of appeals de
clined to consider under what circumstances an indictment may be dis
missed for unnecessary delay.144 The panel observed that, while the 
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reason for delay and its legitimacy must be accounted for,* 145 it neverthe
less was constrained from unduly restricting the prosecutor’s opportunity 
for securing and evaluating an accused’s prior record in order to deter
mine the propriety of seeking a felony conviction.146

the Federal Rules of Criminal Procedure:
If there is unnecessary delay in presenting the charge to a grand jury or in filing an in
formation against a defendant who has been held to answer to the district court, or 
if there is unnecessary delay in bringing a defendant to trial, the court may dismiss 
the indictment, information or complaint.

Fed. R. Crim. P. 48(b).
145 The court relied on three cases which explored various reasons for delay. United 

States v. Ewell, 383 U.S. 116 (1966) (delay between original and subsequent indictments at
tributable to appellate court decision); Hedgepeth v. United States, 124 U.S. App. D.C. 291, 
364 F.2d 684 (1966) (delay attributable to appellant); Powell v. United States, 122 U.S. App. 
D.C. 229, 352 F.2d 705 (1965) (delay attributable to appellant or his counsel).

146 "The United States Attorney has a responsible role in implementing the possibility that 
crimes of violence may be deterred by visiting severe punishment upon a convicted felon later 
found carrying a deadly weapon.” 371 F.2d at 958.

147 Two or more defendants may be charged in the same indictment or information 
if they are alleged to have participated in the same act or transaction or in the same 
series of acts or transactions constituting an offense or offenses. Such defendants may 
be charged in one or more counts together or separately and all of the defendants 
need not be charged in each count.

FED. R. CRIM. P. 8(b). "It is the general rule that persons jointly indicted should be tried 
together, and granting separate trials is a matter of discretion.” Hall v. United States, 83 U.S. 
App. D.C. 166, 168, 168 F.2d 161, 163 (1948), citing Lucas v. United States, 70 App. D.C 
92, 104 F.2d 225 (1939). See generally Circuit Note: 1965-1966 Term 34; Note, Joint and 
Single Trials Under Rales 8 and 14 of the Federal Rules of Criminal Procedure, 74 Yale L.J. 
553, 562-66 (1965).

148 The same general considerations apply to both defendant joinder and offense joinder. 
See note 178 infra. Of course some prejudice is to be expected, but will be tolerated if out
weighed by the benefit to the court, the government, and the public in having a single trial. 
King v. United States, 355 F.2d 700, 703 (1st Cir. 1966); cf. McElroy v. United States, 164 
U.S. 76 (1896). Where a defendant had been unduly prejudiced by joinder, however, it has 
been held to be "per se impermissible.” King v. United States, supra\ Ward v. United States, 
110 U.S. App. D.C. 136, 289 F.2d 877 (1961); see Pointer v. United States, 151 U.S. 396, 403- 
04 (1894); cf. Kidwell v. United States, 38 App. D.C. 566, 570 (1912).

149 See note 179 infra and accompanying text.
150 Opper v. United States, 348 U.S. 84, 95 (1954).
id 365 F.2d 980 (D.C. Cir. 1966).

Joinder of Defendants. Joinder of defendants is permissible if
they have participated in the commission of the same offense or of
fenses.147 Where joinder is prejudicial,148 it is improper and may be 
cured before trial by a grant of severance;149 such relief is discretionary.150 
Three cases decided this term presented questions concerning the pro
priety of joinder of defendants.

In Rhone v. United StatesJ'A Rhone and Wilson had been jointly 
tried and convicted of robbery and assault with a dangerous weapon. 
On appeal, Wilson claimed that he was prejudiced by joinder because 
Rhone had testified while he had remained silent, "thereby emphasizing 
to the jury his failure to take the stand on self-incrimination grounds 
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beyond the repair of any instructions.”102 The court found, however, 
that joinder was proper since both defendants had been "charged with 
the joint commission of similar offenses minutes apart.”103 Moreover, 
the court of appeals noted that Wilson had failed to articulate to the 
trial court that joinder would thrust him into the "trilemma” of adopt
ing or disputing Rhone’s testimony or remaining silent.104 Since he had, 
in fact, "explicitly adopted” Rhone’s testimony, reaping its benefit with
out becoming subject to cross-examination,150 the court determined that 
Wilson had not been prejudiced by joinder and affirmed the convictions.

1521/ at 981; see Cross v. United States, 118 U.S. App. D.C. 324, 335 F.2d 987 (1964). 
In Cross, defendant had sought to give testimony concerning only one of the two distinct of
rendes charged against him and a codefendant. The trial court had precluded this testimony 
averting that the issue had been settled by denial of defendant’s pretrial motion for severance. 
X ■ g the soundness of defendant’s reasons for limiting his testimony, the court of appeals 
condu ied that defendant had been prejudiced by being coerced to testify on a count which the 
tria' court should have severed. See also Dunaway v. United States, 92 U.S. App. D.C. 299, 
205 F.2d 23 (1953).

153 365 F.2d at 981; see note 147 supra and accompanying text.
i«C/. Cross v. United States, 118 U.S. App. D.C. 324, 327-28, 335 F.2d 987, 990-91 

(1964); Dunaway v. United States, 92 U.S. App. D.C. 299, 301, 205 F.2d 23, 25 (1953).
155 365 F.2d at 981.
156 3 7 5 F.2d 310 (D.C. Cir. 1966), cert, denied, 388 U.S. 915 (1967).
157 D.C. Code Ann. § 22-2401 (1967).
15« D.C. Code Ann. § 22-1801 (1967).
159 3-5 p.2d at 316. The trial court had suspended proceedings while Brown underwent 

a hospital examination. Although Brown maintained his claim of insanity, no other incidents 
occurred during the remainder of the trial. Id.

16" Id. The court relied upon United States v. Bentvena, 319 F.2d 916 (2d Cir.), cert, 
denied, 375 U.S. 940 (1963). In that case, several of the fourteen jointly indicted defendants 
engaged in violent courtroom outbursts, including an incident where one hurled a chair at an 
Assistant United States Attorney. Motions for severance because of the outburst were denied 
by the trial court Finding that any prejudicial effect which the courtroom misconduct may 
have ha : was obviated in part by the trial court’s careful instructions to the jury to ignore each 
outburst as it occurred, the court of appeals agreed that severance was unwarranted. 319 F.2d 
at 931. This aptly illustrates the broad discretionary powers of the trial court regarding sever
ance.

3’5 F.2d at 316. One court has found no prejudice to appellant by joinder since he

In Brown (Rhozier) v. United States,1™ defendants Irby, Jones and 
Brown had been convicted of first degree murder101 and housebreak
ing.152 153 * 155 156 157 * 159 On appeal, Irby and Jones alleged prejudice through joinder 
with Browm, since Brown had defended alternatively on grounds of in
sanity and, in open court at the outset of trial, had apparently suffered a 
fit requiring suspension of proceedings for several days.100 Considering 
the "probability of prejudice” from Brown’s outburst lacking, the court 
refused to find an abuse of the trial judge’s discretion160 in denying mo
tions for severance. Appellants Irby and Jones further contended, how
ever, that joinder had precluded each of them from calling upon his 
codefendants to testify.161 Observing that neither Irby nor Jones had 
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pursued this claim at trial162 and questioning the latter’s true motive for 
seeking severance,163 the Brown court determined that inability to call a 
codefendant as a witness is alone insufficient to demonstrate prejudice.164 
Reasoning that prior decisions have developed principles which control 
the present case,160 the panel concluded that "[t]he bare assertion that 
[a jointly tried defendant] . . . could not call either codefendant as 
a witness does not warrant reversal on the theory that if he could he 
would have done so.”166 Apparently the court of appeals will not upset 
an otherwise proper joinder of defendants167 on a pretext of prejudice 
which the trial judge, in the exercise of broad discretionary powers,165 
has found insufficient to warrant a severance.

Barnes v. United States1™ exhibited several common considerations 
relevant to a claim of prejudicial joinder of defendants. Convicted of 
committing an "unspeakable” and "nightmarish” rape of which three 
codefendants were acquitted, Barnes and Smith attacked the district 
court’s allowance of joinder and its refusal to grant severance. Noting 
that the record revealed "a continuous sequence covering the entire night 
and a concert of activity by multiple participants,”170 the court of appeals

could not compel his codefendant to testify in his behalf. United States v. Echeles, 352 F.2d 
892 (7th Cir. 1965). But see United States v. Sopher, 362 F.2d 523 (7th Cir.), cert. denied, 
385 U.S. 928 (1966). The Brown court distinguished Echeles on its facts, noting particularly 
that Echeles had compelling reasons for desiring the exculpatory testimony of his codefendant 
and that Echeles had clearly represented his position to the trial court. 375 F.2d at 316; cf. 
Allen v. United States, 91 U.S. App. D.C. 197, 202, 202 F.2d 329, 334, cert, denied, 344 
U.S. 869 (1952).

162 Jones had not informed the trial court that he wished to call either Irby or Brown, nor 
had he demonstrated any need for doing so. Irby, however, had noted his desire to call his 
codefendants in a pretrial motion for severance, but had failed to pursue this claim further dur
ing trial. 375 F.2d at 316-17.

103 In fact, the thrust of Jones’ requests for severance was not that he wished to have 
either Brown or Irby as a witness; rather it was the possible adverse effect of Brown’s 
demonstration and insanity defense and the existence of extra-judicial statements 
made by Brown and Irby which might be admissible. None of these statements 
was offered in evidence.

Id. at 316.
'*  ‘The mere fact that admissions have been made by one [codefendant] which are not evi

dence as against the other [s] is not a conclusive ground for ordering the parties to be tried 
separately.’ ” Lucas v. United States, 70 App. D.C. 92, 93, 104 F.2d 225, 226 (1939), quot
ing Commonwealth v. Bingham, 158 Mass. 169, 171, 33 N.E. 341, 342 (1893) (Holmes, J.).

104 Accord, United States v. Sopher, 362 F.2d 523 (7th Cir.), cert. denied, 385 U.S. 928 
(1966); see Rhone v. United States, 365 F.2d 980 (D.C. Cir. 1966); cf. Hall v. United States, 
83 U.S. App. D.C. 166, 168, 168 F.2d 161, 163, cert, denied, 334 U.S. 853 (1948).

105 The court cited nine cases in which it had considered the propriety of separate trials, 
but gave no indication of what particular principles emerge from them. 375 F.2d at 317 n.ll.

106L/. at 317; see notes 161 and 164 supra and accompanying text.
107 Since ”[t]he three appellants were indicted for the same homicide,” the court con

cluded that joinder was proper under rule 8(b). 375 F.2d at 315.
i0y S'ee note 150 supra.
i00 381 F.2d 263 (D.C. Cir. 1967).
170 id, at 269.
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considered the joinder proper under rule 8(b)1'1 and, reasoning that 
"mob-like action exposes the participants to the likelihood of a common 
trial,’’1 2 the court refused to find that a severance was warranted.171 * 173 In 
support of its conclusion, the Barnes court observed that the jury’s pro
longed deliberation and its acquittal of three codefendants "in the face 
of very strong evidence against them’’1'4 demonstrated the jurors’ ability 
to evaluate separately the evidence as to each defendant, just as the trial 
court had instructed, thereby eliminating any possible prejudice. Barnes 
thus demonstrates that in the District of Columbia the traditional notions 
of cure by verdict and cure by instructions175 are still applicable to a claim 
of prejudicial defendant joinder.176

171 See note 147 supra and accompanying text.
17- 381 F.2d at 264. Joint indictment and trial is common in conspiracy cases. See, 

eg., Cupo v. United States, 123 U.S. App. D.C. 324, 359 F.2d 990 (1966), cert, denied, 385 
U S. 1013 (1967), noted in Circuit Note: 1965-1966 Term 34; United States v. Bentvena, 319 
F.2d 916 (2d Cir.), cer/. denied, 375 U.S. 940 (1963).

173 The court declined to find that refusal to grant appellant’s motions for severance was 
an abuse of the trial court’s discretion. 381 F.2d at 264; see Opper v. United States, 348 
U.S. 84,95 (1954).

381 F.2d at 264. The victim specifically identified appellants as principal partici
pants in the assault upon her.

n Hall v. United States, 83 U.S. App. D.C. 166, 168-69, 168 F.2d 161, 163-64, cert, 
denied, 334 U.S. 853 (1948); accord, Golliher v. United States, 362 F.2d 594, 603 (8th 
Cir. 19^*6); Walton v. United States, 334 F.2d 343, 347 (10th Cir. 1964), cert, denied, 379 
U.S. 991 (1965). See generally Note, supra note 147.

170 Cj. Peckham v. United States, 93 U.S. App. D.C. 136, 140, 210 F.2d 693, 697 (1953) 
('offense joinder; cure by verdict); Dunaway v. United States, 92 U.S. App. D.C. 299, 302, 
205 F.2d 23, 25 (1953) (offense joinder; cure by verdict). But see Cross v. United States, 118 
U.S. App. D.C. 324, 328, 335 F.2d 987, 991 (1964).

177 Two or more offenses may be charged in the same indictment ... if the offenses 
harg. : . . . are of the same or similar character or are based on the same act or transaction or 

on two or more acts or transactions connected together or constituting parts of a common 
scheme or plan.” FED. R. CRIM. P. 8(a). See generally Note, Joint and Single Trials Under 
Rules 8 w:d 14 of the Federal Rules of Criminal Procedure, 74 Yale L.J. 553 (1965); Circuit 
Note: 1965-1966 Term 33, 34; Circuit Note: 1964-1965 Term 251.

Courts and commentators have generally been wary of trials involving multiple counts. 
See, eg., Drew v. United States, 118 U.S. App. D.C. 11, 14, 331 F.2d 85, 88 (1964) (dictum); 
Maguire, Proposed New Federal Rules of Criminal Procedure, 23 ORE. L. REV. 56, 58 (1943); 
Note, ~4 Yale L.J. 553, 560 (1965); 27 Conn. B.J. 380 (1953).

17s The principal source of prejudice in similar-offense joinder is the danger that "the 
evidence as to all crimes charged tends to cumulate to prove each, thus prejudicing the defend
ant in his right to a separate consideration of his guilt or innocence on each charge.” Greg- 

■ United States, 369 F.2d 185, 189 (D.C. Cir. 1966), citing Drew v. United States, 118 
U.S. App. D.C. 11, 17, 331 F.2d 85, 91 (1964). Accordingly, courts are obliged to keep the 
evi ience on each count as distinct as possible. See, e.g., Daly v. United States, 119 U.S. App. 
D.C. 353, 342 F.2d 932 (1964), cert, denied, 382 U.S. 853 (1965); Drew v. United States, 

Joinder of Offenses. Rule 8(a) of the Federal Rules of Crim
inal Procedure permits joinder in an indictment of offenses which are 
similar in character or arise from the same transaction.177 If such joinder 
prejudices the defendant, it is improper.178 This situation, however, may 
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be remedied by ordering an election or by trying counts separately.1*9 
This term in Gregory v. United States™ the court of appeals took a dim 
view of the propriety of "similar offense” joinder in a capital case.

supra', Maurer v. United States, 95 U.S. App. D.C. 389, 222 F.2d 414 (1955). Other reasons 
why prejudice may result include the danger that the defendant may confuse separate defenses 
and the possibility that the jury will develop latent hostility toward a defendant charged with 
numerous crimes. Drew v. United States, supra. There is also the likelihood of prejudice 
where the defendant wishes to testify on one or some of the offenses joined but not on all. 
Cross v. United States, 118 U.S. App. D.C. 324, 326, 335 F.2d 987, 989 (1964); see Drew v. 
United States, 118 U.S. App. D.C. 11, 15 n.6, 331 F.2d 85, 89 n.6 (1964); Dunaway v. United 
States, 92 U.S. App. D.C. 299, 302, 205 F.2d 23, 26 (1953).

179 If it appears that a defendant ... is prejudiced by a joinder of offenses or of de
fendants in an indictment or information or by such joinder for trial together, the 
court may order an election or separate trials of counts, grant a severance of defend
ants or provide whatever other relief justice requires.

FED. R. Crim. P. 14. The rule comprehends a showing of actual prejudice before defendant’s 
motion for severance will be granted. Daly v. United States, 119 U.S. App. D.C. 353, 342 
F.2d 932 (1964), cert, denied, 382 U.S. 853 (1965); Peckham v. United States, 93 U.S. App. 
D.C. 136, 210 F.2d 693 (1953); Dunaway v. United States, 92 U.S. App. D.C. 299, 205 F.2d 
23 (1953); cf. Gray v. United States, 123 U.S. App. D.C. 39, 356 F.2d 792 (1966).

iso 369 F.2d 185 (D.C. Cir. 1966).
181 Appellant’s motion for severance at the opening of trial was denied because it ” 'comes 

too late.’” Id. at 189. Rule 12(b)(2) asserts that objections to the indictment "may be 
raised only by motion before trial.” Fed. R. Crim. P. 12(b)(2); see Joyner v. United States, 
116 U.S. App. D.C. 76, 320 F.2d 798 (1963) (attack on indictment for duplicity too late when 
made on appeal); Hanf v. United States, 235 F.2d 710 (8th Cir.), cert, denied, 352 U.S. 880 
(1956) (attack on indictment for duplicity too late when made at trial).

182 d.C. Code Ann. § 22-2401 (1967).
183 D.C. Code Ann. § 22-2403 (1967).
184 d.C. Code Ann. § 22-2901 (1967).
185 d.C. Code Ann. § 22-502 (1967).
186 The offenses charged arose from two distinct episodes, both involving liquor store rob

beries, one of which resulted in homicide. 369 F.2d at 186.
187 The court relied heavily on Drew v. United States, 118 U.S. App. D.C. 11, 331 F.2d 

85 (1964). In Drew, convictions were reversed for refusal to grant severance where the in
dictment had charged a robbery at one dairy store and an attempted robbery at another, on 
different days. The court determined that the joint trial prejudiced defendant because the jury 
may have confused the evidence relating to the two offenses. Id. at 19, 331 F.2d at 93.

i®8 Since the fact of the robberies, the assault, and the murder were uncontested, the cen
tral issue presented to the jury regarding all counts was identification of the offender. 369 
F.2d at 18’. As to the first robbery, one witness testified that Gregory was "definitely not”

After his motion for severance was denied/81 Gregory was tried and 
convicted on five counts—first179 * 181 182 and second degree murder,183 two rob
beries,184 and assault with a deadly weapon185—all of which had been 
joined in the indictment against him.186 Recognizing that joinder was 
permissible under rule 8(a), the Gregory court nevertheless considered 
this instance so prejudicial that a severance should have been granted. 
Focusing primarily on the jury’s tendency to cumulate evidence18* of the 
robberies and thereby find defendant guilty of both, the court questioned 
whether the evidence regarding the nonhomicidal robbery was sufficient 
for presentation to the jury,188 * and determined that "its primary useful
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ness in this trial was to support the Government’s case as to the robbery 
which resulted in the murder.”159 Questioning the propriety of similar 
offense joinder in capital cases generally, the panel opined that the dan
ger arising from cumulation is "too great to tolerate in such cases.”190

the robber, while the only Government witness identifying Gregory as the culprit had iden- 
tified someone other than him on the day after the robbery. Regarding the robbery which 
resulted in the homicide, however, the Government presented three witnesses who identified 
Gregor}’ as the robber, and a fourth witness did not. 369 F.2d at 186-87.

18» Id. at 189.
'■“'Id. Apparently this is a refutation of the notion that improper joinder can be cured 

by limiting instructions or by verdict. See generally Note, ]oint and Single Trials Under 
Rules 8 and 14 of the Federal Rules of Criminal Procedure, 74 YALE L.J. 553, 554-55 (1965).

191 Like an indictment, the information "shall be a plain, concise and definite written 
statement of the essential facts constituting the offense charged." FED. R. CRIM. P. 7(c).

192 Offenses punishable by death must be prosecuted by indictment. Smith v. United
States, 360 U.S. 1 (1959); Kees v. United States, 304 F.2d 661 (7th Cir. 1962); U.S. CONST, 
amen 2. V; FED. R. Crim. P. 7(a). Those punishable by hard labor or imprisonment for more 
than one year may be prosecuted by information if indictment is waived. Id.', see note 193 
/ Any other offense may be prosecuted by indictment or by information." FED. R.
Crim P. 7(a). Thus, petty offenses and misdemeanors may be prosecuted by information. 
See \otes, Advisory Committee on Rules, Fed. R. Crim. P. 7, citing Duke v. United 
Stares, 301 U.S. 492 (1937) (any misdemeanor not involving infamous punishment may be 
prosecuted by information).

An offense which may be punished by imprisonment for a term exceeding one 
year or at hard labor may be prosecuted by information if the defendant, after he has 
been advised of the nature of the charge and of his rights, waives in open court prose
cution by indictment.

Fed. R. Crim. P. 7(b); see Bartlett v. United States, 354 F.2d 745, 748 (8th Cir.), cert, denied, 
384 U.S. 945 (1966); Cross v. United States, 117 U.S. App. D.C. 56, 325 F.2d 629 (1963). 
After waiver of indictment, the United States Attorney has discretion whether to prosecute by 
information. Rattley v. Irelan, 90 U.S. App. D.C. 343, 197 F.2d 585 (1952).

194 Description of the offense "with such certainty as to inform an accused of the offense 
charged, without particularizing the details thereof, is sufficient.” United States v. Universal 
CI.T. Credit Corp., 102 F. Supp. 179, 182 (W.D. Mo.), aff’d, 344 U.S. 218 (1952); see Tonker 
v. United States, 85 U.S. App. D.C. 369, 370, 178 F.2d 712, 713 (1949) (indictment).

195Cochran v. United States, 157 U.S. 286, 290 (1895); Powers v. United States, 75 U.S. 
App. D C. 371, 128 F.2d 300, cert, denied, 316 U.S. 693 (1942); United States v. Henderson, 
“3 App. D.C. 369, 121 F.2d 75 (1941); United States v. Universal C.I.T. Credit Corp., 102 
F. Supp. 179, 182 (W.D. Mo.), aff’d, 344 U.S. 218 (1952). The information also functions 
to inform the court of the facts alleged so that it may decide whether they are sufficient in 

law to support a conviction, and that the offense may judicially appear to the court when it 
pronounces judgment.” United States v. Henderson, supra.

19G------ F.2d -------- (D.C. Cir. 1967). Appellant was one of a group of several hundred
peace marchers who had paraded under permit from the Washington Monument to Third 
Street, N.W. As they approached the appointed destination, the marchers were warned by 
police that entry upon the U.S. Capitol grounds would violate the law. Disregarding the 
warnings, the marchers crossed First Street, N.W., and proceeded toward the Capitol until, 
haiteu by police; they sat down on the Capitol grounds and, in an orderly fashion, began to sing,

Adequacy of Information. Prosecution by information191 is per
missible where the offense is minor19“ or indictment has been waived.193 
To be sufficient an information must apprise the defendant with reason
able certainty194 of the nature of the accusation so that he may properly 
prepare his defense.195 This term Feeley v. District of Columbia™ held 
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that the informations brought against appellant were inadequate because 
they failed to specify which statutory sections appellant had allegedly 
violated19' and did not designate the place where the offense occurred.* 197 198 
The court determined that, where Congress had enumerated a range of 
offenses with intricate and apparent variations,199 the Government must 
be correspondingly precise in framing informations.200

present speeches and read papers. Repeated police warnings to leave the grounds or face ar
rest went unheeded and appellant and several others were arrested.

197 At the trial in the court of general sessions, defense counsel had sought to know what
statutory violation the prosecution was alleging, and the citation thereof. The prosecutor des
ignated only "Section 1121, Title 22,” but added that while there was another section also, the 
citation given would include both offenses charged: "Failing to Move on, Disorderly . . . and 
Breach of the Peace, Disorderly which includes loud and boisterous talk, being part of the dis
orderly group.” ------  F.2d at ------ .

The court of appeals found that one information contained language from § 22-1121(2) 
of the District of Columbia Code which classifies as disorderly conduct "congregfation] with 
others on a public street and refusfal] to move on when ordered by the police.” The informa
tion, however, contained the phrase "and U.S. Capitol Grounds” after the words "on a public 
street.” The other information charged appellant with engaging in "loud and boisterous talk
ing and other disorderly conduct,” which the court of appeals determined was probably cast 
under D.C. CODE Ann. § 22-1107 (1967) which prohibits swearing, cursing or use of profane 
language, or disorderly conduct in public places.

The court noted further that while a statute codified in both the United States Code (40 
U.S.C. § 193g (1964)) and the District of Columbia Code (D.C. Code Ann. § 9-124 (1967)) 
governs unlawful parades and assemblages on the Capitol grounds, "[tjhat act was not invoked 
. . . although much of the recorded colloquy reads as if it were the generating cause of the ac
tion.” ------  F.2d at ------ .

198 One information failed to specify any location. The other recited that the offense oc
curred on First Street, N.W., but the court considered that the evidence established that the 
refusal to move on occurred well inside the Capitol grounds. ------ F.2d at------- . It is question
able whether failure to pinpoint the locale of the offense would be fatal to the information. 
See United States v. Bujese, 371 F.2d 120 (3d Cir. 1967) (failure to specify city where offense 
occurred; held, indictment sufficient). "The test of an information is not whether it could 
have been made more definite and certain in any way.” Drown v. United States, 198 F.2d 
999, 1005 (9th Cir. 1952), cert, denied, 344 U.S. 920 (1953), citing Hagner v. United States, 
285 U.S. 427, 431 (1932).

D.C. Code Ann. §§ 22-1107, -1121, -3111 (1967).
200 The court remanded the case to the District of Columbia Court of Appeals with in

structions to set aside the conviction. In Jalbert v. District of Columbia, ------  F.2d -----
(D.C. Cir. 1967) and Smith (David) v. District of Columbia,------ U.S. App. D.C.------- ,------
F.2d —----  (1967), the court vacated the convictions of other peace marchers on authority of
Feeley.

201 FED. R. CRIM. P. 7(c) provides in part: "The indictment . . . shall be a plain, concise 
and definite written statement of the essential facts constituting the offense charged.”

202 S'ee Cochran and Sayre v. United States, 157 U.S. 286, 290 (1895); Russell v. United 
States, 369 U.S. 749, 763-64 (1962). Any objection to the form of indictment—"other than
that it fails to show jurisdiction in the court or to charge an offense”—must be raised by pre
trial motion, or it will be waived. Fed. R. Crim. P. 12(b) (2); see Cratty v. United States, 82 
U.S. App. D.C. 236, 241, 163 F.2d 844, 849 (1947).

Adequacy of Indictment. An indictment201 is adequate if it sets
forth the elements of the offense charged and sufficiently apprises the 
defendant of what he must be prepared to meet at trial.202 * * In two cases, 
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Morrison v. United States™ and Pino v. United States™ the court this 
term reaffirmed prior decisions"00 by holding that an indictment is not 
insufficient merely because it substitutes the conjunctive "and” for the 
statutory’ disjunctive "or” in the enumeration of offenses charged,* 206 207 al
though such form may be undesirable.20. Read together, Morrison and 
Pino call upon the Government to exhibit greater precision in the prep
aration of indictments in order to eliminate recurrent problems arising 
from confusing phraseology.

203365 F.2d 521 (D.C. Cir. 1966).
20-i 370 F.2d 247 (D.C. Cir. 1966).

See Joyner v. United States, 116 U.S. App. D.C. 76, 320 F.2d 798 (1963); Kendrick 
v United States, 99 U.S. App. D.C. 173, 176, 238 F.2d 34, 37 (1956); District of Columbia 
v. Hunt, 82 U.S. App. D.C. 159, 163-64, 163 F.2d 833, 837-38 (1947); Hotchkiss v. District 
of Columbia, 44 App. D.C. 73, 80 (1915) (information); Bayless v. United States, 365 
F.2d 694, 695 (10th Cir. 1966); United States v. Conti, 361 F.2d 153, 158 (2d Cir. 1966), 

for cert, filed, 35 U.S.L.W. 3083 (U.S. July 11, 1966) (No. 330, 1966 Term; renum
bered No. 14, 1967 Term); Cunningham v. United States, 356 F.2d 454, 455 (5th Cir.), cert, 
denied, 384 U.S. 952 (1966); cf. Dranow v. United States, 307 F.2d 545, 558-59 (8th Cir. 
1962).

206 Morrison had been charged "with having 'purchased, sold, dispensed and distributed’ 
narcotics illegally,” in violation of Int. Rev. CODE of 1954, § 4704(a) (1964). 365 F.2d at 
c2; emphasis by the court). The indictment against Charles and Louis Pino charged that they 
" ’did assault, resist, oppose, impede, intimidate and interfere.’ ” 370 F.2d at 248 n.l (empha
sis bv the court); cf. Kendrick v. United States, 99 U.S. App. D.C. 173, 176, 238 F.2d 34, 37 
(1956).

207 Pino v. United States, 370 F.2d at 249 n.l (1966), citing Morrison v. United States, 
365 F.2d 521 (D.C. Cir. 1966). The undesirability of this procedure stems from the confu
sion created regarding the specific offense with which defendant has been charged. See Joyner

tiled States, 116 U.S. App. D.C. 76, 77, 320 F.2d 798, 799 (1963); District of Columbia 
v. Hunt, 82 U.S. App. D.C. 159, 163-64, 163 F.2d 833, 837-38 (1947); 4 F. Wharton, 
Criminal Law and Procedure § 1798 (1957).

208 The court declined to "detain” itself with Charles Pino’s argument that the indictment 
was insufficient because it lacked reference to intent Since assault is a crime of "general in
tent," and since the statute defines the offense without reference to intent, the court determined 
that "no particularized reference to intent is required.” 370 F.2d at 248-49 n.l.

209 Rule 7(d) of the Federal Rules of Criminal Procedure allows the court on motion of 
the defendant to strike surplusage from the indictment or information. One court has said:
The proper remedy where allegations of an indictment are unnecessary ... is not by motion 

to dismiss the whole indictment or an entire count thereof, but by motion to strike the claimed 
surplusage.” Dranow v. United States, 307 F.2d 545, 558 (8th Cir. 1962); see United States 
v. Hood, 200 F.2d 639, 642 (5th Cir.), cert, denied, 345 U.S. 941 (1953).

21"The indictment recited two counts. The first count charged that "Charles Pino, aided 
and abetted by Louis Pino” assaulted a police officer, while the second count, identical to the 
fir • in all other respects, charged that the assault had been committed by "Louis Pino, aided 
an : abetted by Charles Pino.” 370 F.2d at 249 n.2. At the outset of trial Louis Pino’s counsel 
urged that the counts were redundant. The trial judge dismissed the second count, reasoning 
that Louis Pino was charged as a principal in the first count "because D.C. CODE Ann. § 
22-105 renders aiding and abetting tantamount to being a principal.” 370 F.2d at 249.

Pino raised the further question208 whether, by striking alleged sur
plusage209 from the indictment against both defendants upon motion of 
one,210 the trial court had relinquished jurisdiction over the movant and 
'eft only the other charged with the offense. Although observing that
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’’technicalities are . . . less alien to the law of indictments than else
where,”211 the court of appeals refused to allow "niceties of grammar 
and syntax” to require a reading of the modified indictment which would 
"destroy the [trial] court’s jurisdiction,”212 and affirmed both convictions.

211 Id. at 250. Trivial defects in the indictment may be overlooked if the defendant is 
sufficiently informed of the offense charged. United States v. Bujese, 371 F.2d 120, 124 (3d 
Cir. 1967) (failure to state city where robbery occurred); Tincher v. Boles, 364 F.2d 497, 498 
(4th Cir. 1966) (failure to state time offense occurred); Eisner v. United States, 351 F.2d 55, 
57 (6th Cir. 1965) (failure to include statutory language); Stumpf v. Mathews, 90 U.S. App. 
D.C. 177, 178, 195 F.2d 35, 36 (1952) (failure to state date on which offense occurred); Eng
land v. United States, 174 F.2d 466, 468 (5th Cir. 1949) (information) (variance in owner
ship of allegedly stolen property).

212 The court particularly noted that its ’’interpretation of the scope of the charging lan
guage appears to be the same as that held by Louis Pino at the trial.” 370 F.2d at 250 n.3.

213 U.S. CONST, amend. VI. The Supreme Court has recognized that the speedy trial guar
antee is a relative right and that its deprivation depends upon the circumstances of the particu
lar case. E.g., Pollard v. United States, 352 U.S. 354, 361 (1957); Beavers v. Haubert, 198 
U.S. 77, 87 (1905). The sixth amendment right applies to the period between arrest or in
dictment and trial. Nickens v. United States, 116 U.S. App. D.C. 338, 323 F.2d 808 (1963); 
see Hardy v. United States, 119 U.S. App. D.C. 364, 343 F.2d 233 (1964), cert, denied, 380 
U.S. 984 (1965); Smith v. United States, 118 U.S. App. D.C. 38, 331 F.2d 784 (1964) (en 
banc).

214 118 U.S. App. D.C. 38, 331 F.2d 784 (1964) (en banc) (102-day delay). The Smith 
court, recognizing that the rights of the accused must be balanced with the demands of public 
justice, declared that the former will prevail only where the delay has been "arbitrary, purpose
ful, oppressive or vexatious.” Id. at 41, 331 F.2d at 787. Whether a delay results in a denial 
of a speedy trial requires an analysis of the particular circumstances in each case. Hedgepeth 
v. United States, 124 U.S. App. D.C. 291, 294, 364 F.2d 684, 687 (1966). See generally 108 
U. Pa. L. Rev. 414 (I960).

215 Harrison v. United States,------  F.2d------  (D.C. Cir. 1967); Tynan v. United States,
376 F.2d 761 (D.C. Cir. 1967), petition for cert, filed, 36 U.S.L.W. 3053 (U.S. July 17, 1967) 
(No. 389); Mathies v. United States, 374 F.2d 312 (D.C. Cir. 1967); Hedgepeth v. United 
States, 365 F.2d 952 (D.C. Cir. 1966).

216 365 F.2d 952 (D.C. Cir. 1966). Last term the court of appeals affirmed Hedgepeth’s 
conviction for another offense. Hedgepeth v. United States, 124 U.S. App. D.C. 291, 364 
F.2d 684 (D.C. Cir. 1966). In that case, although the defendant urged that a delay of one year 
between arrest and trial denied him a speedy trial, the court rejected the contention on grounds 
similar to those of the instant case. Id. at 295, 364 F.2d at 688.

TRIAL

Speedy Trial

"In all criminal prosecutions, the accused shall enjoy the right to a 
speedy . . . trial.”213 214 Applying the standard of Smith v. United States™ 
the court of appeals this term denied relief in four cases215 where appel
lants contended that the Government had denied them this sixth amend
ment right.

In Hedgepeth v. United States,216 the appellant asserted that a delay 
of almost fourteen months between his arrest and trial amounted to a 
denial of his right to a speedy trial. Rejecting this claim, the court of 
appeals found that ten and one-half months of delay were attributable 
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to normal delays in the judicial process;217 though troubled by the re
maining three-month lapse, which was in no way attributable to appel
lant, the court nevertheless affirmed the conviction because it found no 
resulting prejudice.218 Although the Hedgepeth decision merely follows 
settled law, it does contain important dicta. The court of appeals enu
merated several fundamental considerations which the court will consider 
in cases alleging a denial of a speedy trial:219 the circumstances of the 
case;220 the length of the delay;221 the reasons for the delay;222 the dili
gence of the prosecutor, court, and defense counsel;223 and the reasonable 
possibility of prejudice resulting from the delay.224 The final element is 
perhaps the most important: delay threatens an accused’s ability to de
fend himself, and public accusation without speedy adjudication causes 
him unnecessary anxiety and concern.225

217 During this period appellant had received four continuances for various reasons, includ
ing trial preparation, illness of counsel, and the expected release of a potential defense witness 

m a mental institution. Hedgepeth v. United States, 365 F.2d 952, 953-54 (D.C. Cir. 
1966).

-""Since the defendant was in jail for another offense while awaiting trial on the present 
charge, the court felt that the additional anxiety of another trial was inconsequential; it found 

prejudice to Hedgepeth’s defense since he had long been aware of the charges against him 
and had failed to claim impairment of memory at trial. Id. at 955.

21» Id. at 954.
^See, e.g., Pollard v. United States, 352 U.S. 354, 361 (1957).
221 The Supreme Court has rejected an argument that a nineteen-month delay between 

arrest and hearing violated the sixth amendment. United States v. Ewell, 383 U.S. 116, 120 
(1966). The Hedgepeth court has stated: "There is no touchstone of time which sets a fixed 
maximum period that automatically requires application of the sixth amendment . . . .” Hedge
peth v. United States, 124 U.S. App. D.C. 291, 294, 364 F.2d 684, 687 (D.C. Cir. 1966).

222 Accord, Hanrahan v. United States, 121 U.S. App. D.C. 134, 138, 348 F.2d 363, 367 
(1965). Where the delay is extremely lengthy, thereby increasing the probability of preju- 
: e, the reason for the delay may be of little significance. United States v. Chase, 135 F. Supp. 
2 - 1 (N.D. Ill. 1955) (20-year delay between indictment and trial). A period of seven years 
was sufficient to require dismissal of an indictment even though the delay was caused by the 
a rused’s inability to stand trial. Williams v. United States, 102 U.S. App. D.C. 51, 250 F.2d 
19 (1957).

223 Criminal proceedings may involve an inherent delay because of the necessity to satisfy 
other constitutional and procedural safeguards. See United States v. Ewell, 383 U.S. 116 
( 1966). In an en banc decision, the court of appeals held that a delay of 140 days (60 of which 
’’ 'u attributable to the defendant) between arraignment and trial due to a crowded court cal- 
en ler did not violate the sixth amendment guarantee. King v. United States, 105 U.S. App. 
D C. 193, 195, 265 F.2d 567, 569, cert. denied, 359 U.S. 998 (1959). An accused may waive 
his right to a speedy trial. See, e.g., Smith v. United States, 118 U.S. App. D.C. 38, 41, 331 
F.2d "84 (1964). Delay attributable to the Government is also an important consideration. 
Hanrahan v. United States, 121 U.S. App. D.C. 134, 138, 348 F.2d 363, 367 (1965); Taylor 
v. United States, 99 U.S. App. D.C. 183, 238 F.2d 259 (1956). See generally Note, The Right 
to a Speedy Criminal Trial, 57 COLUM. L. REV. 846 (1957).

224 See, e.g., Tynan v. United States, 376 F.2d 761 (D.C. Cir. 1967), petition for cert, filed, 
36 U.S.LW. 3053 (U.S. July 17, 1967) (No. 389); Mathies v. United States, 374 F.2d 312 
(D.C. Cir. 1967); King v. United States, 105 U.S. App. D.C. 193, 265 F.2d 567, cert, denied, 
359 U.S. 998 (1959).

'—'See United States v. Ewell, 383 U.S. 116, 120 (1966); Hedgepeth v. United States, 364
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In Tynan v. United States™ the lower court found that the Govern
ment had met its burden“21 of showing that the defendants had suffered 
no serious prejudice as a result of almost three and one-half years of de
lay.* 227 228 The court of appeals accepted this finding, distinguishing mail 
fraud cases from those of narcotics delay.229 230 Unlike the 7? on-type case 
where the potential prejudice to the defendant is that of mistaken iden
tity due to delay, Tynan involved documentary evidence, which by its 
nature would retain its reliability even with the passage of time.

F.2d 684, 687 n.3 (D.C. Cir. 1966); Note, Dismissal of the Indictment as a Remedy for Denial 
of the Right of Speedy Trial, 64 Yale L.J. 1208 (1955).

226376 F.2d 761 (D.C. Cir. 1967), petition for cert, filed, 36 U.S.L.W. 3053 (U.S. July 
17, 1967) (No. 389).

227 5^ Hanrahan v. United States, 121 U.S. App. D.C. 134, 139, 348 F.2d 363, 368 
(1965); Williams v. United States, 102 U.S. App. D.C. 51, 53, 250 F.2d 19, 21 (1957) (Baze- 
lon, C.J.) (dictum).

228 On first appeal, the court of appeals remanded the case to the district court to determine 
if there had been a denial of speedy trial. Hanrahan v. United States, 121 U.S. App. D.C. 134, 
348 F.2d 363 (1965). Defendants had been indicted for mail fraud on July 22, 1959, in 
Puerto Rico and obtained a change of venue in May, I960. The Government received several 
continuances and presented new indictments in May, 1962. Trial finally began on January 
14, 1963. Id. at 135-36, 348 F.2d at 364-65.

229 See notes supra 1-26 and accompanying text.
230 ------ F.2d-------- (D.C. Cir. 1967); see notes 644-48 infra and accompanying text.
231 This case clearly underscores the tension between the assertion of multiple criminal 

procedural rights and the consequent not-so-speedy trial which may result. See generally 108 
U. PA. L. REV. 414 (I960). Defendants were convicted in I960 of a felony murder. While 
their appeal was pending, they discovered that they had been defended by a layman imper
sonating an attorney. The court of appeals sua sponte vacated the convictions and ordered a 
new trial. Second convictions in 1963 based upon inadmissible confessions were also over
turned. Harrison v. United States, 123 U.S. App. D.C. 230, 233, 359 F.2d 214, 217 (1965).

232 374 F.2d 312 (1967).
233 The court used the Smith standard, finding that the delay was not "arbitrary, purpose

ful, oppressive, or vexatious." Id. at 315; accord, Hedgepeth v. United States, 365 F.2d 952 
(D.C. Cir. 1966); Hedgepeth v. United States, 124 U.S. App. D.C. 291, 364 F.2d 684 (1966).

234 Rule 48 (b) of the Federal Rules of Criminal Procedure requires more stringent duties

Agreeing with the Supreme Court that "the right of a speedy trial is 
necessarily relative,” the court in Harrison v. United States™ declared 
that a six-year period between arrest and trial231 232 could not be considered 
in a vacuum. Finding that the defendants suffered no prejudice from 
this delay, Harrison emphasized that the essential ingredient of a fair 
trial is orderly expedition, and not mere speed. In Mathies v. United 
States™ the lower court denied defendant’s motion under Rule 48(b) 
of the Federal Rules of Criminal Procedure to dismiss his indictment 
because of an "unnecessary delay” of four and one-half months between 
arrest and indictment. The court of appeals rejected Mathies’ claim that 
he had been denied a speedy trial233 since the denial of the rule 48(b) 
motion was not an abuse of discretion234 and the defendant had made 
no contention of prejudice.235



1967] Circuit Note: Criminal 93

Discovery

Denial of Access to Prosecution Witnesses. A government wit
ness need not cooperate with defense counsel before trial unless he so 
chooses.236 237 * Gregory v. United States™ took a long step toward insuring 
that the witness will be free from the prosecutor’s influence in making 
that choice. Reversing appellant’s convictions, the court of appeals held 
that by advising his witnesses not to speak to anyone unless he was pres
ent,*' ' the prosecutor had effectively denied defense counsel access to 
these witnesses.239 Such conduct was characterized as a "suppression of 
the means by which the defense could obtain evidence”240 241 and an un- 

• 241

fr m the prosecutor since it allows dismissal of an indictment even where there has been no 
violation of the sixth amendment. Mathies v. United States, 374 F.2d 312, 314-15 (D.C. Cir. 
I ’ ; Mann v. United States, 113 U.S. App. D.C. 27, 31, 304 F.2d 394, 398, cert, denied, 
371 U.S. 896 (1962).

Mathies v. United States, 374 F.2d 312 (D.C. Cir. 1967); cf. United States v. Ewell, 383 
U.S. 116, 123 n.8 (1966).

-■ ’• Byrnes v. United States, 327 F.2d 825 (9th Cir. 1964); Dicks v. United States, 253 F.2d 
713 (5th Cir. 1958).

237 369 F.2d 185 (D.C. Cir. 1966).
- • The prosecutor did not instruct the witnesses not to talk to defense counsel: ’T instructed 

al. the witnesses that they were free to speak to anyone they like. However, it was my advice 
that they not speak to anyone about the case unless I was present.” Id. at 187 (emphasis 
added). But the court noted that this advice "embarrased,” "confounded,” and "frustrated” 
defense preparation. Id. at 189.

- But see United States v. Bowens, 318 F.2d 828 (7th Cir. 1963). At common law the 
prosecutor had to make available witnesses both favorable and unfavorable to the accused. 
Note, Ebe Duty of the Prosecutor to Disclose Exculpatory Evidence, 60 COLUM. L. Rev. 858, 
865 (1960).

240 369 F.2d at 189. The use of the term "suppression” brings this holding somewhat 
within the purview of Brady v. Maryland, 373 U.S. 83 (1963). In that case, the Supreme 
Court held that the prosecution’s suppression of evidence favorable to the accused, when re- 
quested, violates due process where the evidence is material to either guilt or punishment. Id. 
at 8*. In dissent, Judge Danaher did not consider Brady relevant to the situation in Gregory. 
369 F.2d at 195.

241 Any tampering with witnesses by defense counsel could be dealt with by prosecuting 
him for obstructing justice or subornation of perjury. Cf. Caldwell v. United States, 95 U.S. 
App. D.C. 35, 218 F.2d 370 (1954), cert, denied, 349 U.S. 930 (1955). The Gregory court 
noted, however, that "the Government’s motivation in disallowing defense counsel to interview 
witnesses apparently stems from factors other than fear of tampering.” 369 F.2d at 188. Thus 
the court desires to prevent the prosecution from using purely obstructionist tactics.

242 A person charged with treason or other capital offense shall at least three entire 
days before commencement of trial be furnished with a copy of the indictment and 
a list of the veniremen, and of the witnesses to be produced on the trial for proving 
the indictment, stating the place of abode of each venireman and witness.

1 ’ U.S.C. . 3432 (1964). The purpose of the statute is to give defense counsel the opportunity 
to a ertain the testimony he must meet and to assist him in preparing to meet it. United 
Stares v. Soblen, 203 F. Supp. 542, 552 (1961), aff’d, 301 F.2d 236 (2d Cir.), cert, denied, 370 

944 (1962). Witnesses’ names must be furnished in good faith. United States v. Rosen
berg, 195 F.2d 583 (2d Cir.), cert, denied, 344 U.S. 838 (1952).

necessary tactic.
The prosecutor has a statutory duty to provide opposing counsel with 

a list of prosecution witnesses three days before trial in capital cases.242
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The court went further by stating that "not only the statute, but elemen
tal fairness and due process’’243 require that the defense have a right to 
interview witnesses without the interference of the prosecutor.244 Al
though the court’s strongly worded opinion was unsupported by direct 
case authority, references to constitutional concepts indicate that in the 
future this prosecutorial tactic may also be forbidden in noncapital cases.

243 369 F.2d at 188.
244 Since some of the witnesses who would not speak to counsel were never called by the 

Government, defense counsel had no way of assessing their potential value to his case. With 
their testimony unavailable from other sources, the prejudice to the defendant’s case was maxi
mized. In some cases the absence of prejudice has been an important factor in determining the 
prosecutor’s duty of disclosure. See United States v. Bowens, 318 F.2d 828 (7th Cir. 1963) 
(no prejudice where witness interviewed despite contrary advice from prosecutor); Soblen v. 
United States, 301 F.2d 236 (2d Cir.), cert, denied, 370 U.S. 944 (1962) (no burden to dis
close exculpatory facts readily available to defense).

245 18 U.S.C. § 3500 (1964). The Act codified the principles enunciated in Jencks v. 
United States, 353 U.S. 657 (1957). For a discussion of the Act’s history, see Palermo v. 
United States, 360 U.S. 343, 345-51, 356-60 (1959). For an analysis of the interplay between 
the Jencks Act and the discovery rules set forth in Brady v. Maryland, 373 U.S. 833 (1963), see 
Wexler, The Constitutional Disclosure Duty and the ]encks Act, 40 St. Johns L. REV. 206 
(1966).

246 "Statement,” as used in the Act, means:
a written statement made by [a witness that the Government has placed on the stand] 
and signed or otherwise adopted or approved by him-, or ... a stenographic, me
chanical, electrical, or other recording, or a transcription thereof, which is a substan
tially verbatim recital of an oral statement made by said witness to an agent of the 
Government and recorded contemporaneously with the making of such oral statement.

18 U.S.C. §§ 3500(e)(1), (2) (1964) (emphasis added). It must also relate to the subject mat
ter on which the witness has testified. Id. § 3500(b).

247 Id. § 3500(a). The Act is the only avenue for production of statements made by a 
government witness to a government agent. If it cannot be produced under the Act, it cannot 
be produced at all. Palermo v. United States, 360 U.S. 343, 351 (1959). see Wexler, 
supra note 245, at 211.

248 379 F.2d 148 (D.C. Cir. 1967).
249 The conviction had been affirmed by the District of Columbia Court of Appeals. Dun

can v. United States, 219 A.2d 110 (D.C. 1966).
250 D.C. Code Ann. § 22-1107 (1967).
251 D.C. Code Ann. § 22-504 (1967).

Jencks Act Statements. The Jencks Act245 provides that once
the prosecution puts a witness on the stand it must, upon defense coun
sel’s request, turn over certain "statements”246 which the witness has 
made to government agents and which are in the Government’s posses
sion. It is applicable "in any criminal prosecution brought by the United 
States.”247 In Duncan v. United States,248 the defendant had been con
victed in the court of general sessions249 of disorderly conduct250 and 
simple assault.251 The former charge had been brought by the District 
of Columbia, the latter by the United States. Noting that the Jencks 
Act was "designed to further the fair and just administration of criminal 
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justice,”252 the court, under its supervisory powers,200 * held the Act appli
cable to prosecutions by the District of Columbia in the court of general

Campbell v. United States, 365 U.S. 85, 92 (1961) (Brennan, J.).
253 Tate v. United States, 123 U.S. App. D.C. 261, 268, 359 F.2d 245, 252 (1966); cf. 

Griffin v. United States, 336 U.S. 704 (1949); Fisher v. United States, 328 U.S. 463 (1946).
; This is not the first judicial interpretation of the Act beyond its letter. The harmless 

error doctrine, for instance, has been applied to the nonproduction of demanded documents. 
Khiian v. United States, 368 U.S. 231, 243-44 (1961). See generally Wexler, supra note 245, 
at 219.

-™See 18 U.S.C. §§ 3500(b), (c); Hilliard v. United States, 115 U.S. App. D.C. 86, 317 
F.2d 150 (1963); Saunders v. United States, 114 U.S. App. D.C. 345, 316 F.2d 346 (1963).

256 Johnson v. United States, 121 U.S. App. D.C. 19, 347 F.2d 803 (1965). In another 
case this term the court said that this procedure "preclude [s] the jury from drawing an infer
ence that the statement or statements received are consistent with the witness’ testimony unless 
defense counsel uses the statements to cross-examine him.” Gregory v. United States, 369 F.2d 
185, 191 (D.C. Cir. 1966). The jury may, of course, draw other inferences. If defense counsel 
chooses not to use statements obtained under the Act, the prosecutor may not argue to the jury 
that non-use constitutes corroboration of the witness’ story. He may, however, point out that 
the witness was not impeached. Johnson v. United States, 121 U.S. App. D.C. 19, 347 F.2d 
803 (1965); see Reichert v. United States, 123 U.S. App. D.C. 294, 359 F.2d 278 (1966).

-’•’The judge may examine the documents in camera and excise nondiscoverable portions. 
Palermo v. United States, 360 U.S. 343 (1959); Saunders v. United States, 114 U.S. App. D.C. 
345, 316 F.2d 346 (1963). In determining whether the document comes under the Jencks 
Act, he may use extrinsic evidence and examine witnesses. Campbell v. United States, 365

85 (1961); Williams v. United States, 117 U.S. App. D.C. 206, 328 F.2d 178 (1963). 
The j :dge, however, must make his finding independently; neither side has any burden of 
proof. Id. at 208-09, 328 F.2d at 180-81.

- ;’8 On remand, the trial court must determine whether a statement was made; whether it 
comes under the Jencks Act; and, if so, whether its exclusion was prejudicial error. Moore v.

ted States, 117 U.S. App. D.C. 254, 328 F.2d 555 (1964). If the statement is found to 
come under the Jencks Act, a new trial is granted. If not, new findings of fact to that effect 
must be made. If the court finds only harmless error, the making of new findings of fact gives 
defendant a basis for appeal. Williams v. United States, 117 U.S. App. D.C. 206, 328 F.2d 
178 (1963).

259 368 F.2d 834 (D.C. Cir. 1966).

• 254sessions.
While cross-examining a police officer, Duncan’s counsel had ascer

tained the probable existence at the police station of a report the officer 
had written. The trial judge denied counsel’s request for production of 
the report because the document was not in court. On appeal, the court 
held that the judge should have recessed until the document was ob
tained.255 The court noted that upon its production the judge should 
have held a hearing outside the presence of the jury256 to determine 
whether the statement existed and came under the Act.257 Although in 
the court’s opinion the statement would come under the Act, it remanded 
the case for such a hearing.258 259

In Lee v. United States,2°9 defense counsel moved for the production 
of reports written by two police officers concerning narcotics dealings 
between themselves and Lee. The reports had been destroyed and hence 
could not be produced; the trial court denied a defense motion to strike 
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the officers’ testimony. Acknowledging that destruction of the reports 
was probably in good faith and in the "ordinary course of business,’’ the 
court of appeals noted that the Jencks Act does not embody a "good 
faith” exception.260 It emphasized that a deliberate delay between of
fense and arrest heightened "the Government’s obligation scrupulously 
to observe those legislative mandates which are concerned with [the de
fendant’s] protection.”261 Observing that the reports were unavailable 
in any other form, the Lee court held that the Government’s failure to 
produce them was prejudicial error262 and intimated that it would be slow 
to find such an error to be harmless in narcotics delay cases.263

200 If the Government does not comply with the court’s order, the direct testimony of its 
witness must be stricken or a mistrial declared. 18 U.S.C. § 3500(d) (1964).

201 368 F.2d at 837-38; cf. United States v. Lonardo, 350 F.2d 523 (6th Cir. 1965). It 
has been held, however, that where "every sensible motive supported destruction” and there 
was no "improper purpose," the destruction of a statement is not prohibited by the Jencks Act. 
United States v. Comulada, 340 F.2d 449, 451 (2d Cir.), cert, denied, 380 U.S. 978 (1965).

202 See note 253 supra.
See notes 1-26 supra and accompanying text.

204 365 F.2d 920 (D.C. Cir. 1966) (Bazelon, C.J.), «oW in 16 Am. U.L. Rev. 327 (1967).
205 Relying completely on a hospital report that the defendant was competent to stand trial, 

the trial court did not order a hearing. 365 F.2d at 921. With regard to such hospital reports 
in general, see Whalem v. United States, 120 U.S. App. D.C. 331, 333, 339, 346 F.2d 812, 
814, 820, cert, denied, 382 U.S. 862 (1965).

200 The majority discussed at length the possible effects of narcotics addiction on the 
defendant, a former addict. 365 F.2d at 922-24. In dissent, however, Judge Danaher pointed 
out that no such symptoms were apparent. Id. at 930.

207 Although the defendant admitted use of narcotics, the trial court apparently did not 
notice any withdrawal symptoms. Id. at 921.

200 Id. at 923. But cf. Heard v. United States, 121 U.S. App. D.C. 37, 348 F.2d 43 (1964) 
(per curiam) (Danaher, Burger, JJ.; Wright, J., dissenting). The Heard court said:

Competency to Stand Trial

Hansford v. United States* 2^ considered the questions of the type of 
symptoms and circumstances at trial which give rise to a constitutional 
duty of a court to grant a hearing on competency sua sponte and the 
extent of remand required when this hearing has not been granted. Prior 
to trial for federal narcotics law violations, Hansford had been adjudged 
competent260 and appeared to have command of the situation at trial,286 
notwithstanding the fact that he had taken narcotics during the trial.26. 
His attorney made no motion for a competency hearing, nor was his com
petency questioned by either the judge or the prosecution; on appeal, 
neither party raised the issue of incompetency. Cognizant of the de
fendant’s prior addiction to narcotics, his admission of their use during 
the trial, and the possibility that he was suffering from withdrawal 
symptoms, the court of appeals felt that this created a "sufficient likeli
hood of incompetency” to constitutionally require reversal of the con
viction and a sua sponte order for a competency hearing.268
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The principal test of incompetency is whether the accused "has suffi
cient present ability to consult with his lawyer with a reasonable degree 
of rational understanding—and whether he has a rational as well as fac
tual understanding of the proceedings against him.’’* 269 270 271 272 * While the con
viction of an accused person who is legally incompetent violates due 
process,2'0 only recently has it been established that, in certain cases, 
there may be a constitutional requirement for a court to inquire on its 
own into competency rather than to blindly accept a pretrial determina
tion.2,1 Relying on Pate v. Robins on SR2 the Hansford majority extended 
this constitutional requirement of a competency hearing to cases where 
the defendant is "under the influence of narcotics” or where "it appears 
that a defendant may be suffering from withdrawal symptoms during 
trial.”2,3 The court interpreted Robinson to have imposed such a duty 
upon a judge whenever there appeared a "sufficient likelihood” of incom
petency.274 * *

We hold only that a mere showing of narcotics addiction, without more, does not 
constitute "some evidence” of mental disease or "insanity” so as to raise the issue 
of criminal responsibility .... Some mentally ill persons are addicts and some ad
dicts are mentally ill; the two conditions can coincide but we give no more credence 
to the notion that all addicts are mentally ill than to the converse that all mentally ill 
persons are addicts. To so hold would make every addict’s case an "insanity” case.

Id. at 38, 348 F.2d at 44. For a discussion of the relationship between narcotics addiction and 
legal insanity as a defense, see Bowman, Narcotics Addiction and Criminal Responsibility 
under Durham, 53 Geo. L.J. 1017 (1965).

269 Dusky v. United States, 362 U.S. 402 (I960).
270 Pate v. Robinson, 383 U.S. 375, 378 (1966); United States v. Follette, 367 F.2d 559, 

560 (2d Cir. 1966); see Bishop v. United States, 350 U.S. 961 (1956).
271 Pate v. Robinson, 383 U.S. 375, 385 (1966); see Pouncey v. United States, 121 U.S. 

App. D.C. 264, 349 F.2d 699 (1965).
272 383 U.S. 375 (1966).

365 F.2d at 923. The court noted that "only by a hearing can it be determined whether 
any particular defendant is incompetent because of his use of drugs.” Id. It was, however, 
unclear what "may be suffering” from withdrawal symptoms means. The permissible degree 
of discretion was not discussed. At one point, the court seems to imply that the trial judge 
must test the limits of the defendant’s ability to respond rationally. Id. at 924 n.ll. It did 
not explain the relationship between a person’s limits, that is, mental ability in situations more 
exacting than the trial, and his ability to have a rational understanding of the proceedings 
and to assist in his own defense.

274 Id. at 923.
See, e.g., Pouncey v. United States, 121 U.S. App. D.C. 264, 349 F.2d 699 (1965).

27 ® 365 F.2d at 923.

While a court may be required to inquire into competency sua sponte 
at the time of trial when "sufficient likelihood” of incompetency becomes 
apparent,2'5 those symptoms or effects of narcotics addiction which 
constitute "sufficient likelihood” are clearly subject to dispute. Contrary 
to the Hansford court’s reading of the case,2'6 the Robinson majority, 
interpreting the facts of that case, inferentially concluded that the de-
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fendant’s attorney must raise the issue of incompetency at the trial/'7 
Other decisions clearly indicate that, while the defense need not raise the 
issue of incompetency during trial,277 278 and while the defendant’s conduct 
at trial may not demonstrate incompetency to the judge,2'9 the issue must 
almost always be raised by motion of either a party or the judge sua 
sponte at trial if there is to be a hearing. The only exception occurs 
when unusual circumstances demonstrate clearly to the appellate court 
the likelihood of incompetency.280

277 Pate v. Robinson, 383 U.S. 375, 384 & n.6 (1966). Dissenting, Mr. Justice Harlan 
concluded that remand was unnecessary on the ground that defense counsel’s arguments raised 
only an issue of insanity at the time of commission of the crime rather than the issue of incom
petency to stand trial. Id. at 391 & n.5. For a discussion of the distinction between insanity’ at 
the time of the crime and incompetency to stand trial, see Lyles v. United States, 103 U.S. App. 
D.C. 22, 26, 254 F.2d 725, 729 (1957), cert. denied, 356 U.S. 951 (1958).

278 See, e.g., Taylor v. United States, 282 F.2d 16, 23 (8th Cir. I960). Although an ac
cused may waive the defense of insanity, he may not waive the right to a hearing on incompe
tency. Seidner v. United States, 104 U.S. App. D.C. 214, 260 F.2d 732 (1958).

279 Sanders v. United States, 373 U.S. 1, 20 (1963).
280 Whalem v. United States, 120 U.S. App. D.C. 331, 346 F.2d 812, cert. denied, 382 

U.S. 862 (1965).
281 See Pouncey v. United States, 121 U.S. App. D.C. 264, 349 F.2d 699 (1965); Whalem 

v. United States, 120 U.S. App. D.C. 331, 346 F.2d 812, cert, denied, 382 U.S. 862 (1965).
282 373 F.2d 225 (D.C. Cir.) (per curiam) (Danaher, Edwards, Tamm, JJ-), rehearing de

nied, 373 F.2d 226 (D.C. Cir. 1966). In dissent from the order denying rehearing, Chief 
Judge Bazelon argued that the pending question in another case concerning the judge’s duty to 
inquire sua sponte into the competency of the defendant was inextricably bound to the ques
tion presented in Powell. The case he referred to is Green v. United States, 122 U.S. App. D.C. 
33, 351 F.2d 198 (1965) (en banc), reheard en banc, No. 20,288, D.C. Cir., June 21, 1967. 
Chief Judge Bazelon advocated either granting the petition for rehearing and consolidating the 
two cases or deferring action on Poivell until Green is decided. 373 F.2d at 226. Thus, the 
Green decision may ultimately affect the validity of the Powell holding. For a discussion of 
Green, see Circuit Note: 1964-1965 Term 279 n.433.

283 The Powell court thus seemed to limit the broad dictum of Hansford to those cases in

A narrow interpretation of Hansford would bring it within the ex
ception of this latter rule. Under such an interpretation, the defendant’s 
admission of using narcotics during trial, despite his apparent rational 
understanding, might have been sufficient to have required a hearing at 
that time since the court’s continuing acceptance of the hospital’s certifi
cation of competency in light of the admission could be viewed as an 
abuse of discretion.281 282

Such an interpretation of Hansford was adopted by a subsequent 
panel in Powell v. United States232 In that case, the defendant, though 
suffering from drug addiction, was adjudged competent to stand trial at 
a hearing four months prior to trial; he asserted that these facts were 
alone sufficient to require another hearing on incompetency at the time 
of trial. The court, distinguishing Hansford, rejected the defendant’s 
argument and ruled that Powell did not present facts creating a "substan
tial doubt’’ of his competency.283 While it appears that this panel has 
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read Hansford narrowly, dictum in Hansford goes considerably further 
—declaring this a problem of constitutional right rather than an abuse 
of discretion.* 284

which the factual record matches that of Hansford. It noted that Powell did not seek a hear
ing on incompetency "either by motion or otherwise.” 373 F.2d at 226. The same was true 
for the defendant in Hansford.

284 See text accompanying note 268 supra.
285 365 F.2d at 925.
2S6 Dusky v. United States, 362 U.S. 402, 403 (I960); Wider v. United States, 120 U.S. 

App. D.C 129, 132, 348 F.2d 358, 361 (1965).
2'" Pate v. Robinson, 383 U.S. 375, 386-87 (1966); Dusky v. United States, 362 U.S. 402, 

403 (I960); Holloway v. United States, 119 U.S. App. D.C. 396, 398, 343 F.2d 265, 267 
(1964); Kelley v. United States, 95 U.S. App. D.C. 267, 270, 221 F.2d 822, 825 (1954); Perry 
v. United States, 90 U.S. App. D.C. 186, 195 F.2d 37 (1952).

248 Such matters as completeness of the record and availability of witnesses might be con
sidered. See, e.g., Pouncey v. United States, 121 U.S. App. D.C. 264, 266, 349 F.2d 699, 701 
(1965); Wells v. United States, 99 U.S. App. D.C. 310, 311, 239 F.2d 931, 932 (1956). See 
generally 28 U.S.C. § 2106 (1964).

Johnson v. Zerbst, 304 U.S. 458, 468 (1938). This right has been implemented by 
the Criminal Justice Act of 1964. 18 U.S.C. § 3006 A (1964). FED. R. CRIM. P. 44 provides: 
Ever, defendant who is unable to obtain counsel shall be entitled to have counsel assigned to 

represent him at every stage of the proceedings . . . unless he waives such appointment” Free 
legal services, however, need not be rendered to one who can afford to pay them.

This sixth amendment right has been made applicable to the states in felony cases through 
the fourteenth amendment. Gideon v. Wainwright, 372 U.S. 335 (1963).

»o Gadsden v. United States, 96 U.S. App. D.C 162, 166, 223 F.2d 627, 632 (1955); 
Brubaker v. Dickson, 310 F.2d 30, 37 (9th Cir. 1962); see Johnson v. United States, 71 App. 
D.C 400, 401, 110 F.2d 562, 563 (1940).

21,1 Jones v. Cunningham, 313 F.2d 347 (4th Cir. 1963); Jones v. Cunningham, 297 F.2d 
851, 855 (4th Cir. 1962); Creed v. United States, 156 A.2d 676, 678 (D.C. 1959).

2VJ See Copion v. United States, 89 U.S. App. D.C. 103, 112, 191 F.2d 749, 757 (1951), 
cert, denied, 342 U.S. 926 (1952).

Once it had been determined that an incompetency hearing was con
stitutionally required, the Hansford court ruled that, as a matter of law, 
an entire new trial was necessary.285 Because the lapse of time may make 
a retrospective assessment upon remand of competency at the time of 
trial impossible,286 this position has considerable support.287 The strict 
application of this position, however, disregards those cases that remand 
simply for a hearing on incompetency at the time of the original trial. 
These latter cases maintain that the extent of remand varies with the 
difficulty of such retrospective determination in the particular circum
stances of the case.288

Ineffective Assistance of Counsel

The sixth amendment guarantees representation by counsel to an in
digent defendant in a federal trial.289 The mere appointment of counsel, 
however, will not alone suffice, since more than token representation is 
required:290 counsel must investigate the facts,291 consult with292 and ad
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vise293 the defendant, and prepare a case.294 In essence, he must render 
effective assistance to the accused.295 The Court of Appeals for the Dis
trict of Columbia Circuit has, however, imposed a formidable burden on 
the appellant who attacks his conviction on grounds that his trial counsel 
was ineffective: he must show that counsel’s lack of skill was so great as 
to render the trial a "mockery of justice.”296 The burden cannot be over
come by merely showing counsel’s lack of success,297 298 his mistakes,290 im
provident strategy,299 or his failure to interview,300 call,301 302 303 or cross-exam- 
* ^02 * me a witness.

293 Poe V. United States, 233 F. Supp. 173, 176 (D.D.C. 1964), aff’d, 122 U.S. App. D.C. 
163, 352 F.2d 639 (1965); see Mitchell v. United States, 104 U.S. App. D.C. 57, 259 F.2d 
787, cert. denied, 358 U.S. 850 (1958).

294 5*^ Edwards v. United States, 78 U.S. App. D.C. 226, 139 F.2d 365 (1943), cert, de
nied, 321 U.S. 769 (1944); Wood v. United States, 75 U.S. App. D.C. 274, 128 F.2d 265 
(1942). Counsel, however, is under no obligation to advance or present arguments that are 
obviously specious or frivolous. United States v. Von Der Heide, 169 F. Supp. 560, 567 
(D.D.C. 1959).

295 Powell v. Alabama, 287 U.S. 45, 71 (1932); Thomas v. District of Columbia, 67 App. 
D.C. 179, 183, 90 F.2d 424, 428 (1937).

296 DiggS v. Welch, 80 U.S. App. D.C. 5, 7, 148 F.2d 667, 669, cert, denied, 325 U.S. 
889 (1945); accord, Mitchell v. United States, 104 U.S. App. D.C. 57, 63, 259 F.2d 787, 793, 
cert, denied, 358 U.S. 850 (1958). "It must mean representation so lacking in competence 
that it becomes the duty of the court or the prosecution to observe it and to correct it.” Diggs 
v. Welch, supra at 8, 148 F.2d at 670.

297 Mitchell v. United States, 104 U.S. App. D.C. 57, 259 F.2d 787, cert, denied, 358 U.S. 
850 (1958).

298 Moore v. United States, 95 U.S. App. D.C. 92, 93, 220 F.2d 198, 199 (1955); Burton 
v. United States, 80 U.S. App. D.C. 17, 151 F.2d 17 (1945), cert, denied, 326 U.S. 789 (1946); 
see Felton v. United States, 83 U.S. App. D.C. 277, 278, 170 F.2d 153, 154, cerZ. denied, 335 
U.S. 831 (1948).

299 Edwards v. United States, 103 U.S. App. D.C. 152, 153, 256 F.2d 707, 708, cert, de
nied, 358 U.S. 847 (1958); see Willis v. United States, 106 U.S. App. D.C. 211, 213-14, 271 
F.2d 477, 479-80 (1959), cert, denied, 362 U.S. 964 (I960).

300 FroSt v. United States, 111 U.S. App. D.C. 414, 298 F.2d 328, cert, denied, 370 U.S. 
946 (1962).

301 Gray v. United States, 112 U.S. App. D.C. 86, 87, 299 F.2d 467, 468 (1962); Hensley
v. United States, 108 U.S. App. D.C. 242, 246, 281 F.2d 605, 609 (I960); Bolden v. United 
States, 105 U.S. App. D.C. 259, 260, 266 F.2d 460, 461 (1959). But see Campbell v. United 
States,------ U.S. App. D.C. --------, 377 F.2d 135 (1966), noted in Circuit Note: 1965-1966
Term 11. In a case this term, appellant alleged that his trial counsel had failed to call a wit
ness, who would have presented evidence establishing an affirmative defense. Appellant had 
only presented the affidavits of the alleged absent witness at the hearing for new trial; trial 
counsel did not appear to explain his alleged failure to call the witness. The court of appeals 
felt that although the allegations in the witness’ affidavits were sufficient if true to warrant a 
new trial, a remand for an evidentiary hearing was necessary to determine whether the failure 
to call the witness "was a factual decision on the part of counsel not to call the alleged witness 
or whether it was a failure on his part to explore the matter fully.” The appellate court re
tained jurisdiction subject only to the grant of a new trial by the lower court. Jackson v. 
United States, 371 F.2d 960, 961-62 (D.C. Cir. 1967).

302Carter v. United States, 108 U.S. App. D.C. 225, 226, 281 F.2d 58, 59 (I960).
303 379 p.2d 89 (D.C. Cir. 1967).

This term, Dyer v. United States503 reversed appellant’s conviction 



1967] Circuit Note : Criminal 101

for impersonating a police officer because his trial defense had been "less 
than adequate.” The court enumerated several factors casting doubt 
upon the effectiveness of counsel: (1) counsel, appointed only three 
weeks before trial, sought no continuances; (2) counsel and client met 
only once, fifteen minutes prior to trial;304 (3) counsel neglected to sub
poena an allegedly material witness; and (4) counsel failed to present 
certain evidence which he had promised the jury would be forthcoming.305 
The court neither discussed these factors in detail,306 * * * nor established any 
precise standards by which defense counsel’s effectiveness might be evalu
ated. The serious shortcomings of the defense, the closeness of the 
case,30, and the fact that this was a direct appeal30S make it highly un
likely that Dyer will prompt any easing of defendant’s traditionally heavy 
burden of showing counsel’s ineffectiveness.

'4 Brief for Appellant at 2, Dyer v. United States, 379 F.2d 89 (D.C. Cir. 1967).
305 379 F.2d at 90.
306 Vigorously dissenting, Judge Bastian noted that counsel was, in fact, experienced and 

able a. 1 that it had been appellant’s own failure to respond that had prevented earlier con
sultations. He argued that the failure to call the allegedly key witness was immaterial since 
his intended testimony would have been irrelevant to the grounds of defense. Finally, he was 
disturbed over the failure to provide a full hearing at which time counsel charged with ineffec
tiveness could have presented his side of the matter. 379 F.2d at 91-92 (dissenting opinion).

"" The trial judge dismissed four of the counts and had given serious consideration to dis
missing the remainder.

208 It appears that the burden of proof on appellant is less severe when the conviction is 
attacked directly rather than collaterally. See Bruce v. United States, 379 F.2d 113, 117 (D.C. 
Cir. 1967), citing Dyer v. United States, 379 F.2d 89 (D.C. Cir. 1967). Compare Dyer 
v United States, supra, with Mitchell v. United States, 104 U.S. App. D.C. 57, 259 F.2d 787, 
cert, denied, 358 U.S. 850 (1958).

»0« 379 F.2d 113 (D.C. Cir. 1967).
»io to 28 U.S.C. § 2255 (1964).

Fed. R. Crim. P. 32(d), relied on by appellant, reads in part: ”A motion to withdraw 
a plea of guilty . . . may be made only before sentence is imposed or imposition of sentence is 
susp n but to correct manifest injustice the court after sentence may set aside the judgment 
of conviction and permit the defendant to withdraw his plea.”

: - Appointed counsel had advised Bruce that his actions constituted the crime of robbery; 
actually considerable uncertainty existed whether all the requisite elements of that crime were 
pre- nt. The court found some support for counsel’s interpretation of the law, but said that a 
more knowledgeable and experienced counsel might have handled the case differently. 379 
F.2d at 117-18; see Mitchell v. United States, 104 U.S. App. D.C. 57, 259 F.2d 787, cert. de- 
nted, 358 U.S. 850 (1958). Although counsel could have successfully fought conviction, his 
advice to plead guilty is not necessarily a denial of effective counsel. See Edwards v. United 
States, 103 U.S. App. D.C. 152, 256 F.2d 707, cert, denied, 358 U.S. 847 (1958).

Bruce v. United States™ involved an attempt to vacate sentence310 
and withdraw a guilty plea311 * on the ground that the plea resulted from 
reliance upon erroneous advice given by counsel. Rejecting appellant’s 
contention that the plea was not understandingly entered, the court found 
that counsel satisfied the minimum standards of competence necessary 
for a fair trial "12 and attributed defendant’s conviction to his own incrimi
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nating answers to the plea judge’s inquiries.313 The court did, however, 
suggest possible sources of prejudice arising from the sentencing proceed
ings which might be successfully appealed upon the filing of a new mo
tion, including the claim that counsel’s erroneous legal advice had misled 
defendant into thinking there was no difference between withdrawal of 
a guilty plea before sentencing and withdrawal after sentencing,314 a dis
tinction crucial to the successful withdrawal of his plea.315 * 317 318

313 The defendant’s answers to the trial judge’s inquiry to determine whether the guilty 
plea had been understandingly entered satisfied the judge as to Bruce’s involvement in the rob
bery. 379 F.2d at 118-19. In light of this, the defendant has the extremely heavy burden of 
showing that his reliance on counsel’s misleading advice resulted in the incriminating admis
sions.

314 Believing there was prejudicial error, defendant desired to withdraw his guilty plea im
mediately before the sentencing. Counsel, however, advised him that he could withdraw the 
plea before or after sentencing and, in either case, he could appeal. Since a § 2255 hearing, 
however, is not equivalent to an appeal and a postsentencing withdrawal of a guilty plea im
poses a harsher burden than does a presentencing withdrawal, the court concluded this advice 
was clearly erroneous. Id. at------ . Compare Georges v. United States, 262 F.2d 426 (5th
Cir. 1959) (postsentence withdrawal of guilty plea), with Gearhart v. United States, 106 
U.S. App. D.C. 270, 272 F.2d 499 (1959) (presentence withdrawal of guilty plea).

315 Since this argument was not raised in appellant’s § 2255 motion, the court confined its 
decision to the motion as filed. Bruce strongly implies that erroneous advice of counsel might 
alone be sufficient to establish ineffective counsel. Such a holding in the future would not be 
surprising where the prejudice to the defendant is great and the error, rather than fitting into 
the hazy area of "improvident strategy,” can more readily be pinpointed.

343 Lollar v. United States, 376 F.2d 243, 244 (D.C. Cir. 1967); accord, Glasser v. United 
States, 315 U.S. 60, 75-76 (1942); Campbell v. United States, 122 U.S. App. D.C. 143, 145, 
352 F.2d 359, 361 (1965); United States v. Bentvena, 319 F.2d 916, 937 (2d Cir. 1963). The 
Criminal Justice Act of 1964 provides: "[T]he court shall appoint separate counsel for defend
ants who have such conflicting interests that they cannot properly be represented by the same 
counsel . . . .” 18 U.S.C. § 3OO6A(b) (1964).

317 376 F.2d 243 (D.C. Cir. 1967).
318 379 F.2d 123 (D.C. Cir. 1967).
319 See, e.g., Glasser v. United States, 315 U.S. 60 (1942); Campbell v. United States, 122 

U.S. App. D.C. 143, 352 F.2d 359 (1965); Wynn v. United States, 107 U.S. App. D.C. 190, 
275 F.2d 648 (I960); Lebron v. United States, 97 U.S. App. D.C. 133, 229 F.2d 16 (1955), 
cert, denied, 351 U.S. 974 (1956); Nobel v. Eicher, 79 U.S. App. D.C. 217, 143 F.2d 1001 
(1944).

320 For a discussion of what constitutes a valid waiver of counsel see Carnley v. Cochran, 
369 U.S. 506 (1962).

321 Glasser v. United States, 315 U.S. 60, 70 (1942); Campbell v. United States, 122 U.S. 
App. D.C. 143, 145, 352 F.2d 359, 361 (1965).

Conflicting interests of counsel may arise when a single attorney is 
appointed to represent two or more codefendants. Generally, "where a 
defendant has been prejudiced as a result of having to share his attorney 
with another defendant and he has not waived his objections thereto, he 
must be granted a new trial.”310 Two related cases, Lollar v. United 
States™ and Ford v. United States™ again319 raised this perplexing issue. 
Addressing itself first to the question of whether there had been a 
waiver,320 the court in both cases recalled prior rulings321 which imposed 
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a duty upon the trial court to make an affirmative determination that 
codefendants are aware of the dangers of joint representation and have 
intelligently waived their rights in this regard. Moreover, the Lollar 
court indicated that this determination should appear upon the record.322 
In both cases, the court found no indication that the defendants’ decision 
to accept the same counsel constituted an informed waiver.323

3'6 F.2d at 245. See also Johnson v. Zerbst, 304 U.S. 458, 465 (1938).
323 Ford v. United States, 379 F.2d 123, 125 (D.C. Cir. 1967); Lollar v. United States, 

3'6 F.2d 243, 246 (D.C. Cir. 1967).
324 See, e.g., Glasser v. United States, 315 U.S. 60 (1942). Counsel in Ford argued that 

no showing of prejudice should be necessary since the assignment of a single attorney to repre- 
scnt more than one defendant would tend to create a conflict between the attorney’s economic 
interest and the client’s interests. If an attorney does decide to represent both, it naturally will 
affect his fee. Finding some force in this argument, the court nevertheless rejected the propo
sition that prejudice is irrelevant. 379 F.2d at 125.

Compare United States v. Burkeen, 355 F.2d 241 (6th Cir. 1966), and Lugo v. United 
States, 350 F.2d 858 (9th Cir. 1965) (strong showing of actual prejudice necessary), with 
Glasser v. United States, 315 U.S. 60 (1942) and Sawyer v. Brough, 358 F.2d 70 (4th Cir. 
1966) (possibility of prejudice sufficient).

326 Ford v. United States, 379 F.2d 123, 125 (D.C. Cir. 1967); Lollar v. United States, 
3'6 F.2d 243, 247 (D.C. Cir. 1967), citing Chapman v. California, 386 U.S. 18 (1967). In 
Chapman, the Supreme Court declared: "[Bjefore a federal constitutional error can be held 
harmless, the court must be able to declare a belief that it was harmless beyond a reasonable 
doubt.” 386 U.S. at 24; see Anderson v. United States, 122 U.S. App. D.C. 277, 279, 352 F.2d 
945, 947 (1965); Shelton v. United States, 120 U.S. App. D.C. 65, 66, 343 F.2d 347, 348 cert, 
denied, 382 U.S. 856 (1965).

3'6 F.2d at 247. On direct examination Ford often referred to Lollar, an admitted 
h< mo . x .al, as "Sister” and "Miss Lolly.” Separate counsel for Lollar might have been better 
able to evaluate the potential harmful effect of these references and object to them. The court 
n jted that counsel’s calling both Lollar and Ford to the stand was also an instance of possible 
prejudice since Lollar was vulnerable to impeachment on his prior criminal record. Since it 
was unnecessary to have both testify, counsel may have been motivated by a desire to be even- 
handed in his treatment of both his clients. Separate counsel would not have been subject to 
such pressure.

While it is settled that proof of ineffective assistance of counsel also 
requires a showing that the deprivation was prejudicial,324 courts have 
differed as to the quantum of prejudice required.325 In reversing the 
Ford and Lollar convictions, the court of appeals established the neces
sary7 degree of prejudice: Absent waiver, the burden is on the prosecution 
to show beyond a reasonable doubt that defendant was not prejudiced 
by joint representation.326 * In support of its ruling, the court noted sev
eral instances of possible prejudice: (1) codefendant’s uncomplimentary 
references to the other defendant, (2) counsel’s unnecessary calling of 
both defendants to testify, and (3) counsel’s confusing the names of the 
defendants.32' The Ford court recommended that in the future the trial 
court should initially appoint separate counsel in every case with instruc
tions that joint representation later is available where desired if, after full 
investigation, it is in the client’s best interests.
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Denial of competent counsel at trial may adversely affect defendant’s 
position in subsequent trials. In Harrison v. United States™ defendants 
White and Harrison had previously been convicted of felony murder 
and, upon discovery that their "counsel” at their first trial had actually 
been a layman impersonating a member of the bar,328 329 a new trial was 
ordered sua sponte by the court.330 Convictions in the second trial were 
reversed due to improperly admitted evidence.331 At the third trial, the 
Government presented incriminating excerpts from defendant White’s 
testimony at his first trial. Reversing only White’s conviction,332 the 
court relied on the principle that the sixth amendment "bars evidentiary 
uses of statements made by an accused at a time when he was entitled to 
but not accorded the assistance of competent counsel.”333

328 ---------F.2d-------- (D.C. Cir. 1967).
329 Counsel, at least in capital cases, must be a licensed lawyer. Martinez v. State, 167 

Tex. Crim. 97, 318 S.W.2d 66 (1958); see McKinzie v. Ellis, 287 F.2d 549, 551-52 (5th Cir. 
1961); 18 U.S.C. § 3005 (1964).

330 White had been represented by the imposter throughout the entire trial; Harrison was 
represented by him only during the post-verdict stages.

331 Harrison v. United States, 123 U.S. App. D.C. 230, 359 F.2d 214 (1965). The court 
found that prejudicial statements made by defendants to the police had been improperly ad
mitted.

332 Harrison, represented by a licensed counsel at the evidentiary stages of the first trial, 
had none of his testimony at that trial put before the jury at his third trial. Finding that none 
of White’s first trial statements had significantly prejudiced Harrison, the court refused to re
verse his conviction.

333 ------  F.2d ------ , ------- (D.C. Cir. 1967); see Miranda v. Arizona, 384 U.S. 436
(1966); Escobedo v. Illinois, 378 U.S. 478 (1964); Massiah v. United States, 377 U.S. 201 
(1963); Wood v. United States, 75 U.S. App. D.C. 274, 128 F.2d 265 (1942).

334 See Rogers v. Richmond, 365 U.S. 534, 540-41 (1961) and cases cited therein. For a 
discussion of the traditional approach to the question of the admission of confessions and the 
evolution of the voluntariness approach, see Note, An Analysis of the Procedures Used to De
termine the Voluntariness of Confessions: And a Solution, 11 S.D.L. REV. 70-72 (1966); Cir
cuit Note: 1964-1965 Term 229-30.

335 378 U.S. 368 (1964).
836 Id. at 391. The Court found two procedures suitable for determining voluntariness. 

Under the "Massachusetts” procedure, the trial judge initially must determine whether a con
fession is voluntary after a hearing on this single issue. If the confession is voluntary and 
admitted into evidence, the jury then will be instructed that they cannot consider the confession 
unless they too believe it is voluntary. The "orthodox” procedure similarly requires the trial 
judge to make the first determination, but unlike the "Massachusetts” procedure, his deter

Confessions—Voluntariness Hearing

To protect the defendant from the adverse effects of a confession 
obtained through actual or threatened coercion or duress, the Supreme 
Court has ruled that involuntary confessions are inadmissible as evi
dence.334 * In Jackson v. Denno™ the Court required the trial judge to 
make an independent determination of the voluntariness of a confession 
before admitting it into evidence.336
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Rejecting an attempt to extend the scope of Jackson, the court of 
appeals in Woody v. United States22' required that before a judge can 
order a preliminary hearing on voluntariness, the defendant must object 
to the admission of statements offered as confessions on the ground of 
voluntariness or request an independent hearing on that issue. Prior to 
Woody, it was settled law in the District of Columbia that a trial judge 
could order a hearing on the voluntariness issue sua sponte.337 338 In fact, 
it appeared that he was bound to do so when the facts themselves indi
cated conditions which raised the question of the admissibility of the 
alleged confession.339 In dissent, Chief Judge Bazelon, maintaining that 
the court could order a hearing sua sponte, would have allowed the de
fendant to question the voluntariness of the alleged confession without 
impliedly admitting that he made it.340

ruination of voluntariness is final. When a voluntary confession is admitted into evidence, the 
jury may determine only the weight to be given the confession. Id. at 378-79.

The Jackson Court acknowledged that variations of the two procedures may be used, e.g., 
the submission of voluntariness for independent determination by a separate jury. Id. at 391 
n.19.

337 3~’9 p 2d 130 (D.C. Cir. 1967), petition for cert, filed, 36 U.S.LW. ------  (U.S. July
21, 1967) (Misc. Doc. No. 395).

' The following cases were either reversed or remanded for lack of a preliminary hearing 
on v mntariness despite the lack of a request by defendant: Proctor v. Anderson, 124 U.S. App. 
D.C. 103, 361 F.2d 557 (1966) (per curiam); Curtis v. United States, 121 U.S. App. D.C. 283, 
349 F.2d "18 (1965) (per curiam); Crosby v. United States, 114 U.S. App. D.C. 233, 314 F.2d 
238 (1962); cf. United States v. Inman, 352 F.2d 954 (4th Cir. 1965). In Curtis, the court of 
appeals noted:

The record tends to support defense trial counsel’s original view that no issue of 
voluntariness was thought to exist but absent a preliminary and independent find
ing by the District judge that the confession was voluntary . . . the record, in its 
present state, requires us to infer what Jackson v. Denno now demands be explicit.

121 U.S. App. D.C. at 284, 349 F.2d at 719.
' '-'See Crosby v. United States, 114 U.S. App. D.C. 233, 314 F.2d 238 (1962).
In Woody, appellant was chased and apprehended by the victim and several others, one of 

whom brandished a gun. He was fired upon while being held for police. When police ar
rive i, appellant allegedly handed over the stolen money to the police and confessed the crime. 
It would seem that these facts, if assumed, raise the question of voluntariness and necessitate 
an independent hearing. See Pyles v. United States, 124 U.S. App. D.C. 129, 362 F.2d 959, 
cert. de ied, 385 U.S. 994 (1966); Circuit Note: 1965-1966 Term 26-27.

: 1 The majority held that a remand for a hearing would be futile in this instance since 
appellant would be forced to impeach himself at the voluntariness hearing. This surely need 
not : e the case in all situations; it would still seem more logical to require an affirmative waiver 
of defendant’s right to a voluntariness hearing rather than to have him lose it by alternatively 
arguing that he never made the confession.

’1 The majority feared that the jury’s belief that defendant’s confession was true might 
bias ¡ts determination of the voluntariness issue. Jackson v. Denno, 378 U.S. 368, 381 (1964). 
Nir. Justice Black objected that the trial judge might also be biased by the truthfulness of the 
confession and that the jury may perhaps retain bias either in determining voluntariness or in 
apportioning weight, even after an independent determination by the judge. Id. at 402, 404-05.

In his dissent in Jackson v. Denno, Mr. Justice Black noted several 
deficiencies in the majority’s position,341 particularly the Court’s failure
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to establish a standard by which the trial judge should determine volun
tariness.'1“ In Clifton v. United States?**  the court of appeals directed 
its attention toward this vexing problem.342 343 344 Primarily on the basis of his 
confession, Clifton was convicted of robbery in the District of Columbia 
in 1946. In 1964, he was convicted in New York of grand larceny 
under a multiple offender statute.345 Alleging that the trial court had 
not held an independent voluntariness hearing as required by Jackson, 
Clifton attacked his 1946 conviction in order to obtain a reduced sen
tence in New York.346 * 348 The district court dismissed the petition, conclud
ing that the trial judge had followed the approved "Massachusetts” pro
cedure and had properly found the confession voluntary.34'

342 Id. at 405. Mr. Justice Black considered the lack of a standard a step backward since 
New York had already required the jury to find the confession voluntary beyond a reasonable 
doubt if it were to be admitted into evidence.

343 371 F.2d 354 (D.C. Cir. 1966) (Burger, Bastian, JJ.; Leventhal, J., concurring), cert, 
denied, 386 U.S. 995 (1967).

344 Clifton raised for the first time in this jurisdiction the question of the standard to be 
used by the trial judge. The court of appeals had previously considered which procedure 
should be used by the district court in the District of Columbia. See, e.g., Proctor v. Anderson, 
124 U.S. App. D.C. 103, 104, 361 F.2d 557, 558 (1966); Butler v. United States, 122 U.S. 
App. D.C. 5, 6 n.l, 350 F.2d 788, 789 n.l (1965), cert, denied, 384 U.S. 992 (1966). It 
sanctioned a variation of the "New York” procedure under which the judge could refuse the 
admission of a confession only if it were involuntary as a matter of law. Pea v. United States, 
116 U.S. App. D.C. 410, 324 F.2d 442 (1963), and Muschette v. United States, 116 U.S. App. 
D.C. 239, 322 F.2d 989 (1963), were both vacated and remanded on authority of Jackson. 
Pea v. United States, 378 U.S. 571 (1964); Muschette v. United States, 378 U.S. 569 (1964). 
Since Jackson, the court has adopted the "Massachusetts” procedure. See Hutcherson v. United 
States, 122 U.S. App. D.C. 51, 57-58, 351 F.2d 748, 754-55 (1965).

345 371 F.2d at 355 n.2.
346 Reply Brief for Appellant at 8, Clifton v. United States, 371 F.2d 354 (D.C. Cir. 1966). 
34^ United States v. Clifton, 239 F. Supp. 49 (D.D.C. 1965), aff’d, 371 F.2d 354 (D.C.

Cir. 1966), cert, denied, 386 U.S. 995 (1967). The trial record could not be located, but the 
trial judge who heard Clifton’s petition had also presided at the 1946 trial and was able to rely 
on personal notes to determine that he had held an independent hearing on voluntariness.

The district court also based its dismissal on the ground that Jackson v. Denno should only 
operate prospectively. On appeal, however, the Government conceded Jacksons retroactivity, 
removing the issue from contention. Brief for Appellee at 8-10, Clifton v. United States, 371 
F.2d 354 (D.C. Cir. 1966). Concurring in the result only, Judge Leventhal was of the opinion 
that Jackson did not apply retroactively. 371 F.2d at 363-64.

348 352 F.2d 954 (4th Cir. 1965). The Inman court required that:
The district judge . . . evaluate the evidence to ascertain whether, after resolving any 
conflicts therein, it convinces him beyond a reasonable doubt that the confession was 
voluntary .... The judge’s ruling should not be disclosed to the jury by the court 
or by counsel. . . . [T]he court should instruct the jury, whether requested or not, 

On appeal, Clifton argued that the trial judge at his initial hearing 
must find the confession voluntary beyond a reasonable doubt. He fur
ther contended that the jury must be instructed that, before they can rely 
on the confession, they too must find it to be voluntary beyond a reason
able doubt. This is the general position adopted by the Fourth Circuit 
in United States v. Inman?**  The Clifton court rejected this approach, 
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holding that a determination of voluntariness by the judge’s use of "con
ventional admissibility criteria”349 and an instruction to the jury that 
the Government had the burden of proving guilt beyond a reasonable 
doubt350 together had satisfied ]acksoris requirement that the procedure 
adopted be "fully adequate to insure a reliable and clear-cut determina
tion of the voluntariness of the confession . . . .’’3o1

upon the law governing the use of a confession .... Included would be a forth
right caution that before giving any weight to the confession, the jury must be 
satisfied beyond a reasonable doubt that it had been made by the accused uninflu
enced by promise of reward, threat of injury or diminution of his rights.

Id. at 956. The Fourth Circuit has adopted the Massachusetts procedure. Denny v. United 
States, 151 F.2d 828 (4th Cir. 1945), cert, denied, 327 U.S. 777 (1946).

349 1 p 2d at 359. This vague standard was not further defined.
50 The jury in Clifton’s trial was instructed that it must first find the confession voluntary 

before giving it evidentiary consideration, but the presiding judge did not instruct upon the 
use of the reasonable doubt standard. 239 F. Supp. at 51. The appellate court noted, how
ever, that the jury should be instructed not to give any weight to the confession unless they 
are satisfied beyond a reasonable doubt on all the evidence that it was voluntarily given . . . .” 

371 F.2d at 360. Although the instruction was deficient in this respect, the appellate court 
concluded that it was sufficient since the jury was instructed that upon all the evidence guilt 
must be proven beyond a reasonable doubt. Thus the instruction would be applied by the jury 
to both voluntariness and guilt. Id. at 357. Whether this instruction would be sufficient in 
future cases is not clear from Clifton.

»»I 378 U.S. at 391.
352 See id. at 377.
3' : This strict standard was preferred by Judge Leventhal. 371 F.2d at 360 (concurring on 

other grounds); see United States v. Inman, 352 F.2d 954, 956 (4th Cir. 1965).
Judge Leventhal found support for his position in Bram v. United States, 168 U.S. 532 

(189“ . Bram stated that "any doubt as to whether the confession was voluntary must be de
termined in favor of the accused . . . .” Id. at 565. Judge Leventhal read this as intending a 
reasonable doubt standard. Judge Burger, however, discounted Bram as being a quantitative 
evidentiary test, not qualitative. 371 F.2d at 358-59.

354 Other circuits which use the "Massachusetts” procedure require that the jury find the 
confession voluntary beyond a reasonable doubt but have not dealt with the standard the judge 
should apply. United States ex rel. Walden v. Pate, 350 F.2d 240, 243 (7th Cir. 1965), cert, 
dented, 384 U.S. 1018 (1966); Whiteside v. United States, 346 F.2d 500, 506 n.2 (8th Cir. 
1965), cert, denied, 384 U.S. 1023 (1966); Stevenson v. Boles, 331 F.2d 939, 941 (4th Cir.), 

lifted, 379 U.S. 43 (1964); Smith v. United States, 268 F.2d 416, 421 (9th Cir. 1959); 
cf. Schairer v. United States, 221 F.2d 17, 21 & n.3 (5th Cir. 1955).

Since the jury does not consider the admissibility of a confession in the "orthodox” juris
diction', the court of appeals in Clifton considered it logical to require the judge to use the 
reasonable doubt standard, but this was not compelling on the "Massachusetts" courts. 371 
F.2d at 357 n.7.

The court was not of the opinion that evidence relating to confessions should "be singled 
t for a unique standard of appraisal” by the trial judge. 371 F.2d at 358. Judge Leventhal 

took strong exception:
The determination by a judge of the voluntariness of a confession is so significant 
in the final assessment of guilt or innocence, and relates to such basic values in our 
system of jurisprudence, that it must be governed by the same standards as apply to 

Adherence to a policy of affording the accused maximum protection 
from reliance upon involuntary confessions302 would be good reason for 
the court to require a reasonable doubt standard at both stages of the 
involuntariness determination.303 Clifton, however, seems to intend that 
only the jury need be guided by this stricter standard;354 they must be 
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specifically instructed "that they are not to give any weight to the confes
sion unless they . . . are satisfied beyond a reasonable doubt on all the 
evidence that it was voluntarily given by the accused.”355 356 By leaving it 
within the province of the jury to employ this stricter standard,300 the 
court has failed to appreciate the basic factors which led Jackson to doubt 
the jury’s ability to sort the evidence.357 Under Clifton, alleged involun
tary confessions which are not held inadmissible by the trial judge’s "con
ventional admissibility criteria” may in reality never be independently 
measured by the reasonable doubt standard.358

the elements of the crime, and is not to be relegated to a lower plane on the ground 
that it is a mere ruling on a point of evidence.

Id. at 361.
355 Id. at 360. The judge should not indicate to the jury that he has made a preliminary 

decision that the confession was voluntary.
356 The court felt constrained to "maintain the role of lay jurors in their historically high 

place" rather than limiting them "to resolving only those fact issues which can be 'safely' en
trusted to their collective judgment." Id. at 360; see Jackson v. Denno, 378 U.S. 368, 405 
(1964) (Black, J., dissenting in part, concurring in part).

357 See Jackson v. Denno, 378 U.S. at 381-91. The court of appeals has previously ob
served that the jury’s consideration of voluntariness may be unduly influenced by other evi
dence tending to show defendant’s guilt. See Hutcherson v. United States, 122 U.S. App. D.C. 
51, 58, 351 F.2d 748, 755 (1965).

358 Whatever "conventional admissibility criteria” may mean, it is far less demanding than 
"reasonable doubt” and is much closer to the less restrictive standard employed by the former 
"New York” procedure which was ruled unconstitutional in Jackson v. Denno. 378 U.S. 368, 
377 (1964).

359 The fourth amendment exclusionary rule renders inadmissible evidence resulting solely 
from police misconduct. This rule applies to federal and state prosecutions. Mapp v. Ohio, 
367 U.S. 643 (1961) (state); Weeks v. United States, 232 U.S. 383 (1914) (federal). See also 
Ker v. California, 374 U.S. 23 (1963). A similar rule excludes evidence gained by police in 
violation of the fifth amendment. Miranda v. Arizona, 384 U.S. 436 (1966).

330 Nardone v. United States, 308 U.S. 338, 341 (1939). The Government may not ex
ploit the initial illegality to obtain evidence which would have otherwise been inaccessible. 
Silverthorne Lumber Co. v. United States, 251 U.S. 385 (1920) (Holmes, J.). The purpose 
of the rule is to encourage full recognition of fourth amendment rights by refusing to allow 
the authorities to use evidence which would have been unattainable but for a violation of those 
rights. Maguire, How to Unpoison the Fruit—The Fourth Amendment and the Exclusionary 
Rule, 55 J. CRIM. L.C. & P.S. 307 (1964). The courts, however, have been reluctant to adopt 
a strict "but for” test. Compare Smith (and Anderson) v. United States, 118 U.S. App. D.C. 
235, 344 F.2d 545 (1964), with Brown (Rhozier) v. United States, 375 F.2d 310 (D.C. Cir. 
1966), cert, denied, 388 U.S. 915 (1967) and Smith (and Bowden) v. United States, 117 
U.S. App. D.C. 1, 324 F.2d 879 (1963).

At trial the defendant has the burden of proving that the evidence has an illegal origin. 
See Segurola v. United States, 275 U.S. 106 (1927). Once the fact of police misconduct is 
established, however, the Government has the burden of establishing that the evidence was not

Evidence

"Fruit of the Poisonous Tree.” As a general rule, evidence re
sulting from police misconduct is inadmissible359 unless the connection 
between the evidence and the misconduct is "so attenuated as to dissipate 
the taint.”360 In Brown (Rhozier) v. United States,361 defendants ob
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jected to the testimony of a witness, contending that he had been discov
ered through a statement obtained during a period of unlawful deten
tion.361 362 The court of appeals affirmed the convictions, holding that 
the testimony of the witness, who had been able to reflect upon the facts 
for a thirteen-month interval before trial, was more the fruit of his own 
reflection than of the illegally obtained evidence.363 * * * The court followed 
the rationale of Smith (and Bowden) v. United States^ by distinguishing 
between witnesses and inanimate objects as products of an unlawfully 
elicited statement,36'’ and reasoned that the " 'uniqueness of [the] . . .

'by exploitation of that illegality or instead by means sufficiently distinguishable to 
be purged of the primary taint.’” Wong Sun v. United States, 371 U.S. 471, 488 (1963), 
quoting J. Maguire, Evidence of Guilt, 221 (1959); Nardone v. United States, supra, at 
341. See generally Broeder, Wong Sun v. United States: A Study in Faith and Hope, 42 NEB. 
L Rev. 483 (1963).

361 375 F.2d 310 (D.C. Cir. 1966), cert. denied, 388 U.S. 915 (1967).
'Id. at 313. The court apparently found a violation of the rule enunciated in Mallory v. 

United States, 354 U.S. 449 (1957). See 375 F.2d at 319 (Edgerton, J., dissenting). For a 
discussion of this rule see text accompanying notes 96-112 supra. Appellants argued that the 
evi fence was "inadmissible under the 'fruit of the poisonous tree’ doctrine.” Id. at 313; cf. 
United States v. Bayer, 331 U.S. 532 (1947); Killough v. United States, 114 U.S. App. D.C. 
305, 315 F.2d 241 (1962). In rejecting this contention, the court expressly avoided the issue 
o: the codefendants’ standing to raise the unlawful detention of defendant Brown. 375 F.2d 
at 313, citing Wong Sun v. United States, 371 U.S. 471, 491-92 (1963).

J edge Fahy focused on the delay between the time the police first learned of the witness 
an tht date he testified at trial, concluding that "this intervening period, with the impact 
upon Whitmire [the witness] of innumerable incidents and his mental processes . . . atten
uate [d] any taint which might have existed originally.” 375 F.2d at 314. Judge Burger, 
however, found that the "time factor” was irrelevant to the "decision to testify.” Id. at 319 
(concurring opinion). In dissent, Judge Edgerton contended that the issue of dissipation 
could only be resolved by concentrating on the time between the initial confrontation with the 
police and the decision to testify: It is the length of this period and the nature of the confronta
tion, not the delay before trial, that is probative of whether the decision to testify was suffi
ciently volitional to vitiate the taint. Id. at 320 & n.4. Judge Edgerton’s approach seems 
most consonant with the realities of police investigation. The Supreme Court has recently 
noted that voluntariness is most critically affected during the initial confrontation with the 
police. See Miranda v. Arizona, 384 U.S. 436 (1966). Although the interval between inter
rogation and trial may provide an opportunity to reflect upon the original decision, it is un
likely that a witness will renege on a commitment to testify. In Brown (Rhozier) the position 
of the witness in relation to the crime should be kept in mind. The court conceded that he 
had accompanied the defendants in their unlawful venture. 375 F.2d at 312-13. It is highly 
improbable that he had forgotten its details when he spoke with the police. See id. at 313 n.2. 
Vet the court cites his reaction to police interrogation as an illustration of the unique human 
pr< cess which should attenuate the taint between discovery and eventual testimony of the wit
ness. Id. at 314-15, quoting Smith (and Bowden) v. United States, 117 U.S. App. D.C. 1, 3-4, 
324 F.2d 879, 881-82 (1963).

,;1 11” U.S. App. D.C. 1, 324 F.2d 879 (1963). The Smith (and Bowden) court held that 
testimony of an eyewitness to the crime need not be excluded because his existence and

¡entity’ were revealed by the defendant to the police during a period of unlawful detention.
’ 1 Apparently this distinction was first considered in People v. Martin, 382 Ill. 192, 46 

NE.2d 997 (1942). The Martin court reversed and remanded a conviction based on testimony 
witnesses whose names were found in illegally seized papers. The court rejected the propo- 

sition that subsequent interviews with the witnesses purged the initial taint and held that such 
intt rviews were not tantamount to an independent means of securing testimony. Neverthe
less, the Michigan Supreme Court found "no authority for [the] . . . proposition that the other-
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human process distinguishes the evidentiary character of a witness from 
the relative immutability of inanimate evidence.’ ”366 Speculation con
cerning the result in Brown (Rhozier) inevitably confronts the wisdom 
of the policy considerations underlying the prophylactic exclusionary 
rules.367 By carving out another exception368 to the ''fruits of the pois
onous tree” doctrine, the court has rather carelessly369 undermined pan 
of the structure designed to safeguard the individual against arbitrary 
police action.

wise competent testimony of witnesses is rendered incompetent by the fact that the knowledge 
that they were possessed of information qualifying them to testify in the case came to the 
officers through their perusal of records unlawfully seized by them.” People v. Eddy, 349 
Mich. 637, 639, 85 N.W.2d 117, 119 (1957), cert, denied, 356 U.S. 918 (1958).

The District of Columbia first dealt with the distinction between witnesses and inanimate 
objects in Abbott v. United States, 138 A.2d 485 (D.C. 1958). In Abbott witnesses were 
brought to the attention of the police as the direct result of an illegal search of the defendant’s 
house. The court held that since admissions made at the police station by the witnesses were 
directly connected with the illegal entry they should have been excluded.

In Smith (and Anderson) v. United States, 118 U.S. App. D.C. 234, 344 F.2d 545 (1965), 
an item discovered by police during an illegal search of appellant’s car eventually led them to a 
material witness. Despite the holding of Smith (and Bowden), see note 364 supra, the court 
reversed the conviction. Since the witness communicated with the police only after having 
been informed that they were looking for him, the court held that the police had exploited the 
original illegality. The Smith (and Anderson) panel, though differing in its application, did 
not dispute the validity of the evidentiary distinction made in Smith (and Bowden). The resi
due of confusion created by these diverging approaches was reflected in Brown (Rhozier).

366375 F.2d at 314, quoting Smith (and Bowden) v. United States, 117 U.S. App. D.C. 
1, 3-4, 324 F.2d 879, 881-82 (1963).

867 See notes 359-60 supra. "The essence of a provision forbidding the acquisition of 
evidence in a certain way is that not merely evidence so acquired shall not be used before the 
Court but that it shall not be used at all.” Silverthorne Lumber Co. v. United States, 251 U.S. 
385, 392 (1920) (Holmes, J.).

368 5>0 Walder v. United States, 347 U.S. 62 (1954); United States v. Bayer, 331 U.S. 532 
(1947); Smith (and Bowden) v. United States, 117 U.S. App. D.C. 1, 324 F.2d 879 (1963); 
Payne v. United States, 111 U.S. App. D.C. 94, 294 F.2d 723, cert, denied, 368 U.S. 883 
(1961).

369 it is difficult to determine the exact point that the "human personality” can be invoked 
to dissipate the taint. See, e.g., Wong Sun v. United States, 371 U.S. 471 (1963); McLindon 
v. United States, 117 U.S. App. D.C. 283, 329 F.2d 238 (1964). The criterion set forth is that 
of voluntariness. 375 F.2d 310 passim. It would seem, however, that this is an anomalous 
formula since voluntary acts do not necessarily cure an otherwise illegal acquisition of evidence. 
Cf., e.g., Wong Sun v. United States, supra at 486 n.12; Killough v. United States, 114 U.S. 
App. D.C. 305, 315 F.2d 241 (1962).

Furthermore, the Brown (Rhozier) opinion avoids answering the very issues it poses. In 
attempting to demonstrate the lack of exploitation of the tainted evidence, the court states that 
the police did not have limited sources as to Whitmire’s identity. Yet, it is only through ap
pellant Brown’s statement that the court is able to connect Whitmire with the crime. 375 F.2d 
at 314 n.6. Moreover, the discussion of the variety of methods used to locate the witness and 
solicit his cooperation does not address itself to the issue of attenuation, but unwittingly reveals 
the extent to which the police were successful in exploiting the tainted statement. See People 
v. Martin, 382 Ill. 192, 46 N.E.2d 997 (1942); cf. Smith (and Anderson) v. United States, 120 
U.S. App. D.C. 160, 344 F.2d 545 (1965). Only after having identified the witness through 
the tainted statement were the police able to trigger devices for locating him. Consequently, 
the Government failed to sustain its burden of proving that the witness was not ” ’come at by 
. . . means sufficiently distinguishable [from the initial illegality] to be purged of the primary 
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Expert Testimony. Brown (Rhozier) v. United States™ has re
affirmed the principle that opinion testimony based in part on reports of 
others not in evidence, but upon which experts customarily rely, is ad
missible.3'1 The district court had permitted the prosecutor’s expert 
medical witness3'2 to relate an incident, taken from a report of a senior 
nursing assistant, to support his opinion3'3 that the defendant was not 
insane but, rather, malingering. Although Brown contended that such 
testimony constituted hearsay evidence, the appellate court held that, 
since the expert witness had used the report to formulate his opinion, it 
was not error to permit him to identify the basis for his opinion.3'4

taint.’ ” Wong Sun v. United States, 371 U.S. 471, 488 (1963), quoting J. MAGUIRE, EVI
DENCE of Guilt 221 (1959).

370 375 F.2d 310 (D.C. Cir. 1967), cert, denied, 388 U.S. 915 (1967).
371 See, e.g., Jenkins v. United States, 113 U.S. App. D.C. 300, 304, 307 F.2d 637, 641 

(1962) (report of clinical psychologist’s and psychiatrist’s personal observations properly ad
mitted). The prevailing view, however, excludes such evidence on the ground that it is hear
say. C. McCormick, Evidence § 15, at 32 (1954); see 3 J. Wigmore, Evidence § 688 (3d 
ed. 1940). Both Brown and Jenkins deal with expert opinion based in part on reports of pe
culiarly qualified third parties. Neither court, however, restricted its holding to that situation 
alone. Professor Wigmore submits that "it should be immaterial whether the informant is a 
professional person, or is the wife or other member of the household, so long as the information 
is based on . . . personal observation.” 3 J. WIGMORE, Evidence § 688, at 8 (3d ed. 1940); 
see Comment, The Admissibility of Expert Medical Testimony Based in Part Upon Informa
tion Received from Third Persons, 35 S. CAL. L. Rev. 193, 197 (1962). See generally Annot., 
98 A.L.R. 1109 (1935).

37 - The qualifications of a particular witness as an expert are largely within the domain of 
the trial judge. Jenkins v. United States, 113 U.S. App. D.C. 300, 308, 307 F.2d 637, 645 
(1962). An expert witness is permitted to testify to his inferences from facts which he him
self observed, facts he heard from others, or hypothetical facts presented to him. Blune v. 
United States, 100 U.S. App. D.C. 266, 275, 244 F.2d 355, 364 (1957). A witness, not con
sidered an expert, may give testimony upon observed symptoms of mental disease but such 
testimony must be based upon facts known or observations made by him. Carter v. United 
States, 102 U.S. App. D.C. 227, 237, 252 F.2d 608, 618 (1957).

’ An opinion can be given in evidence only by an expert. The expert’s qualifications 
and the reasons for his opinion are part of the premise for permitting him to testify. Lyles v. 
United States, 103 U.S. App. D.C. 22, 28, 254 F.2d 725, 731 (1957), cert, denied, 356 U.S. 
961 (1958). The opinion must still be reasonably supported by fact. See Rollerson v. United 
States, 119 U.S. App. D.C. 400, 401-02, 343 F.2d 269, 270-71 (1964).

3 74 The court further noted that, even assuming the disputed testimony were inadmissible, 
the matter would not have been sufficiently serious to warrant reversal. 375 F.2d at 318.

■■•’’United States v. Kelly, 55 F.2d 67 (2d Cir. 1932). Its reliability, however, is the re
suit of its use for purposes of identification rather than for purposes of proof. See 1 J. WIG
MORE, Evidence § 151a, at 598 (3d ed. 1940); R. Perkins, Elements of Police Science 

1 M2 . Where the fingerprints are introduced to support the case-in-chief, a problem exists 
whether their appearance on items may be the result of some prior innocent touching. The 
spectre of just such an occurrence has haunted the District of Columbia court in its past treat
ment of fingerprint cases. See Hiet v. United States, 124 U.S. App. D.C. 313, 314, 365 F.2d 
504, 505 (1966); Campbell v. United States, 115 U.S. App. D.C. 30, 31, 316 F.2d 681, 682 
(1963); Cooper v. United States, 94 U.S. App. D.C. 343, 345, 218 F.2d 39, 41 (1954).

Fingerprints. Fingerprinting, long accepted by federal courts, is
one of the best forms of scientific evidence.370 371 * * * 375 Prior to this term, the 
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rule seems to have been to accept the probative value of such evidence 
subject to rebuttal by a demonstration by the defendant of reasonable 
prior access/16 This term, in Borum v. United States'"' and Stevenson 
v. United States,318 the court of appeals reevaluated its prior position and 
announced the circumstances in which such evidence would now be ac
cepted as probative. The only distinguishing characteristic between the 
Government’s evidence in these cases was that Stevenson involved addi
tional testimony by the victim which tended to show that the defendants 
could not have had prior access to the objects on which their fingerprints 
appeared but for commission of the crime.376 377 378 379 380 381 In Borum, the lack of such 
evidence, and the court’s refusal to allow it to be inferred from the Gov
ernment’s case-in-chief,3so constituted adequate grounds for reversal.3’1 
In affirming the conviction, the Stevenson court indicated that a demon-

376 See, e.g., Hiet v. United States, 124 U.S. App. D.C. 313, 365 F.2d 504 (1966); Cephus 
v. United States, 117 U.S. App. D.C. 15, 324 F.2d 893 (1963); Campbell v. United States, 115 
U.S. App. D.C. 30, 316 F.2d 681 (1963); accord, Cooper v. United States, 94 U.S. App. D.C 
343, 218 F.2d 39 (1954).

377 380 F.2d 595 (D.C. Cir. 1967). The Government’s case for housebreaking rested 
on Borum’s fingerprints found on glass jars, stored in the victim’s second floor closet, the 
repository of a stolen coin collection. Additionally, Borum was placed in the vicinity at the 
time of the crime, and Borum’s brother-in-law Stevenson, a confederate in prior housebreak
ings, was identified as being on the victim’s front porch at the same time. Id. at 596-97 & 
600 & n.7.

378 380 F.2d 590 (D.C. Cir. 1967). This case once again involved Borum, this time with 
his brother-in-law Stevenson as a codefendant. Fingerprints were found on a metal box which 
had held the stolen goods, as well as on a glass table top upon which the box had rested. Id. 
at 591.

379 This evidence consisted totally of the victim’s testimony that he had never known either 
of the defendants previously and had never given either of them permission to enter his house. 
Id.

380 Such an inference, the court reasoned, "would have been based on speculation alone.” 
380 F.2d at 595. Judge Burger, in his dissent, saw no difficulty in drawing this inference 
from the secluded manner of storage employed by the victim. Id. at 599-600.

381 Perhaps the most disturbing feature of the Borum case is the court’s decision to reverse 
with instructions to acquit rather than grant a new trial. An appellate court has full power to 
require a new trial even though the error was the lower court’s failure to grant a rule 29(a) 
motion for acquittal. Bryan v. United States, 338 U.S. 552 (1950). Other circuits have em
ployed acquittal only where it was apparent that the Government could not better itself on a 
new trial. See, e.g., Carr v. United States, 278 F.2d 702 (6th Cir. I960). Past decisions in the 
District of Columbia, while often reaching the same result, have indicated greater concern with 
the double jeopardy problem dismissed in Bryan. See Cephus v. United States, 117 U.S. App. 
D.C. 15, 20, 324 F.2d 893, 898 (1963) (Wright, J., concurring). But see Franklin v. United 
States, 117 U.S. App. D.C. 331, 336, 330 F.2d 205, 210 (1963) (Wright, J.) (remand where 
Government failed to corroborate rape identification). For a full analysis of the constitutional 
and procedural problems involved in this area, see Goldstein, The State and the Accused-. Bal
ance of Advantage in Criminal Procedure, 69 YALE L.J. 1149 (I960); Mayers & Yarbrough, 
Bis Vexari: New Trials and Successive Prosecutions, 74 Harv. L. Rev. 1 (I960); Comment, 
The Motion for Acquittal: A Neglected Safeguard, 70 YALE L.J. 1151 (1961). Despite exist
ing judicial inhibitions, the enunciation of a new rule governing fingerprints coupled with the 
obvious simplicity involved in correcting the shortcomings of the Government’s case make 
Borum the ideal situation for employment of the court’s remand power.
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stration of lack of prior inaccessibility will be a controlling factor in fu
ture cases relying on the weight of fingerprint evidence.382 *

52 Judge Bazelon concurred in Stevenson for the sole purpose of demonstrating how the 
additional item of evidence submitted by the Government in that case cured the defects of the 

reversal. 380 F.2d at 594-95.
3S3 "(Rape] is an accusation easily to be made and hard to be proved, and harder to be de

fer-, ¿ed by the party accused, tho never so innocent.” 1 M. HALE, PLEAS OF THE CROWN 
*635 (1847); see, e.g., Franklin v. United States, 117 U.S. App. D.C. 331, 334-35, 330 F.2d 
205, 208-09 (1963); Walker v. United States, 96 U.S. App. D.C. 148, 154 n.4, 223 F.2d 613, 
619 n. 4 (1955); Ewing v. United States, 77 U.S. App. D.C. 14, 17, 135 F.2d 633, 636 (1942), 
cert, denied, 318 U.S. 776 (1943).

The potential for using the rape charge, or any other sexual charge, as a vehicle for black- 
mail or revenge has led the court to be most circumspect in accepting uncorroborated testimony. 
See, e.g., Kelly v. United States, 90 U.S. App. D.C. 125, 128, 194 F.2d 150, 153 (1952). The 
President’s Commission on Crime in the District of Columbia has pointed up many additional 
troublesome factors surrounding rapes. During 1961-1965, 24 percent of 151 rape victims 
surveyed were of poor reputation including a prior history of sex offenses, prostitution, nar
cotics, or specious complaints of sexual assaults. PRESIDENT’S COMMISSION ON CRIME IN 
the District of Columbia, Report 50, 941 n.12. In almost two-thirds of the cases the 

was acquainted with the assailant, frequently well acquainted. Id. at 54. The frequent 
. e of rape as a coercive measure makes such statistics all the more pertinent in analyzing bur

dens of proof in this area.
384 See Lyles v. United States, 20 App. D.C. 559, 562 (1902).

Rape is punishable by death in the District of Columbia. D.C. Code Ann. § 22-2801 
19 >7). Where the death sentence has been imposed the court has not been unmindful of it. 

See, e.;., McKenzie v. United States, 75 U.S. App. D.C. 270, 126 F.2d 533 (1942) (court exer
cise option to review entire record).

386------ p 2d------- (D.C. Cir. 1967).
s" The age of the victim eliminated the issue of consent so that the only two elements to 

be proved were corpus delecti and identification.
" Kidwell v. United States, 38 App. D.C. 566 (1912). This general rule has been some- 

what mitigated in later cases. McGuinn v. United States, 89 U.S .App. D.C. 197, 198, 191 
F.2d 47’, 478 (1951) (circumstantial corroboration is sufficient); Ewing v. United States, 77 
U.S. App. D.C. 14, 16-17, 135 F.2d 633, 635-36, (1942), cert, denied, 318 U.S. 776 (1943) 
circumstantial proof of corpus delecti corroborates identification). But see Franklin v. United 

States, 117 U.S. App. D.C. 331, 330 F.2d 205 (1963) (proof of corpus delecti insufficient to 
corroborate identification of multiple defendants). The Franklin case does not really constitute 
a departure from the rule, but rather hinges on the issue of adequate opportunity to observe. 
The occurrence of the crime cannot be said to corroborate identification if there is more than 
one icfendant since it is only proof of one event. This is magnified when there is some doubt 

to rhe victim s opportunity to observe. Thus, the case would appear fully consistent with 
the McGtemn and Ewing rationale where opportunity to observe was not in doubt.

Corroboration of Rape. In rape cases, courts have struggled
constantly to balance the danger of falsification of the crime against 
the fact that the act is seldom witnessed by third parties,384 * being ever 
mindful of the severe penalties which often accompany conviction. 
The court of appeals has again attempted to resolve this perplexing 
problem in Thomas v. United States,386 The charge brought against ap
pellant Thomas rested solely on the accusation of the 15-year-old vic
tim.387 Since corroboration is generally considered a prerequisite to con
viction for rape,388 Thomas alleged error due to noncorroboration of his 
identity as the assailant. Affirming his conviction, the court pointed to 
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the indirect corroboration offered by the surrounding circumstances which 
tended to prove conclusively the occurrence of a forcible rape.389 In 
addition, the court noted that the good reputation and mental stability 
of the prosecutrix, as well as the absence of any motivation to falsify, 
"substantially minimize any danger of mistake or falsification in the 
girl’s identification.”390

389 The circumstances were indeed compelling: dirt and grass on the victim’s dress, red 
welts on her neck, hysteria when she returned home, and a prompt report to the police.

390 ------  F.2d at------ . Judge Bazelon chose to rest his affirmance on different grounds.
The victim testified that a neighbor passed by when the assailant first accosted her. The Gov
ernment subpoenaed this witness but he did not show up for trial. In a conference at the bench 
to determine if stay should be granted, defense counsel said he would not ask for a missing 
witness instruction and would not challenge the point of this witness’ testimony. Judge Baze
lon construed this to be an admission by defense that the witness would indeed corroborate the 
identification. Id. at------ .

391 367 F.2d 325 (D.C. Cir. 1966); see notes 457-58 injra and accompanying text.
392 In the District of Columbia, a witness may be impeached by reference to his prior 

criminal convictions. D.C. Code Ann. § 14-305 (1967); see, e.g., Beasley v. United States, 
94 U.S. App. D.C. 406, 218 F.2d 366 (1954), cert, denied, 349 U.S. 907 (1955); Hall v. Gor
don, 76 U.S. App. D.C. 33, 128 F.2d 461 (1942). The conviction, however, must be for a 
crime that will shed light on the credibility of the witness. See Colter v. Einbinder, 184 F. 
Supp. 523 (D.D.C. I960); cf. Clawans v. District of Columbia, 61 App. D.C. 298, 62 F.2d 
383 (1932).

393 The declarant of the alleged hearsay was a witness who testified at trial that he had 
given information to police concerning the location of a store, but that he could not now re
member the exact address. A police officer later testified that the witness had pointed out a 
particular store to him. 367 F.2d at 326.

394 Where guilt is clearly established, an error in the admission or exclusion of other evi
dence which does not affect the substantial rights of the accused does not constitute reversible 
error. E.g., Starr v. United States, 105 U.S. App. D.C. 91, 95, 264 F.2d 377, 381, cert, denied, 
359 U.S. 936 (1958); Guy v. United States, 71 App. D.C. 89, 91-92, 107 F.2d 288, 290-91, 
cert, denied, 308 U.S. 618 (1939); see Fed. R. Crim. P. 52(a).

In another case decided this term, the court, affirming appellant’s conviction, held that the 
admission of hearsay testimony, corroborated later by the appellant, was not reversible error. 
The allegedly reversible error was the admission of the testimony of a policeman who had 
obtained information concerning the ownership of appellant’s car from the Motor Vehicle 
Bureau. Lomax v. United States, 370 F.2d 483, 484 (D.C. Cir. 1966).

395 367 F.2d at 325. "Mere 'technical errors’ which do not 'affect the substantial rights 
of the parties’, are not sufficient to set aside a jury verdict in an appellate court.” Palmer v. 
Hoffman, 318 U.S. 109, 116 (1943) (civil action); cj. Leeper v. United States, 117 U.S. App. 
D.C. 310, 329 F.2d 878, cert, denied, 377 U.S. 959 (1964).

396 377 F.2d 936 (D.C. Cir. 1967); see notes 844-48 injra and accompanying text.

Admission of Evidence. The appellant in Timms v. United
States3*1 alleged that the sustention of the prosecutor’s objection to a 
question by the defense concerning a witness’ prior criminal conviction392 
and the admission of hearsay evidence393 constituted reversible error. Af
firming the conviction, the court implied that the attempted impeach
ment was of little significance in light of the strength of the prosecution’s 
case,394 and stated that the testimony "if hearsay at all, was of the most 
technical kind.”395 396

In Serio v. United States3** the appellant contended that the use of a 
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codefendant’s confession in a joint trial constituted plain error.397 The 
court considered defense counsel’s explicit and conditioned consent398 to 
the admission of the confession as significant in determining its admis
sibility399 400 and affirmed the conviction.

•'-,J' The admission into evidence of a post-conspiracy confession is not prejudicial per se 
to rhe confessor’s codefendants, if the court has instructed the jury to disregard the confession 
with respect to such codefendants. If under the circumstances of the case, however, the jury 
appears to have failed to follow the court’s admonition, the admission of such evidence will 

•.<:r. 'e reversible error. See Della Paoli v. United States, 352 U.S. 232 (1957). See gen
erally Developments in the Law—Criminal Conspiracy, 72 HARV. L. Rev. 920, 989-90 (1959). 
The problem usually arises when the confession implicates the codefendants in the crime that 
is charged. See, e.g., Oliver v. United States, 118 U.S. App. D.C. 302, 335 F.2d 724 (1964), 
cert. denied, 379 U.S. 980 (1965); Kramer v. United States, 115 U.S. App. D.C. 50, 317 F.2d 
114 (1963). While some courts have attempted to avoid this problem by deletion of the co- 
iefendants’ names from the confession, this will not necessarily avoid reversal on the grounds

: pre ■ ad ice; the jurors may have "yielded to the nigh irresistible temptation to fill in the blanks 
with the keys . . . provided.’’ United States v. Bozza, 365 F.2d 206, 215 (2d Cir. 1966).

398 The failure of defense counsel to object to the admission of evidence does not preclude 
the appellate court from considering its admissibility. See FED. R. CRIM. P. 52(b). The fact 
that the defense counsel believed at the time of trial that there was no prejudice to the defend
ant is entitled to consideration in determining plain error. See Mullen v. United States, 105 
U.S. App. D.C. 25, 27, 263 F.2d 275, 277 (1958). In the instant case, the defense counsel 
consented to the admission of the codefendant’s confession for use against his client only if his 
client's name was stricken and the confession was read but not shown to the jury. 377 F.2d at 
938.

399 In determining whether the admission of the confession constitutes plain error affect
ing substantial rights under rule 52(b), the court can consider other circumstances bearing on 
this question, such as consent by the defense counsel. See Crawford v. United States, 91 U.S. 
App. D.C. 234, 237, 198 F.2d 976, 979 (1952). See also Mumforde v. United States, 76 U.S. 
App. D.C 107, 110, 130 F.2d 411,414,^. denied, 317 U.S. 656 (1942).

400 ------ F 2d-------- (D.C. Cir. 1967).
401 The court of appeals has said:

[Ujnless a statute directs otherwise, ... a defendant in a criminal case who takes 
the stand in his own behalf and testifies without asserting his privilege against self
incrimination thereby waives the privilege as to the testimony given so that it may 
be used against him in a subsequent trial of the same case. The fact that the defen
dant does not take the stand at the second trial does not prevent the use of his testi
mony given at the former trial, if it would otherwise be admissible.

Edmonds v. United States, 106 U.S. App. D.C. 3’3, 377-78, 273 F.2d 108, 112-13 (1959), 
cert. denied, 362 U.S. 977 (I960). See generally Annot., 5 A.L.R.2d 1404, (1949).

40-’ The court stated that it was unaware of any case where the strength of the prosecution’s 
evidence was "itself a vitiating form of testimonial compulsion.” ------ F.2d at--------. It added
that since the prosecution did not use the post-arrest statements to elicit a testimonial response,

In Harrison v. United States*™  the prosecution had introduced testi
mony given by the appellants at an earlier trial.401 Convicted of felony
murder, appellants contended that they had testified at the earlier trial 
only because post-arrest statements, later found to be improperly ad
mitted, had been received in evidence. Finding that the admission of 
the earlier trial testimony did not prejudice the appellants, the court noted 
the privilege to remain silent had not been violated and the mere strength 
of the Government’s case did not render appellants’ testimony involun-
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Impeachment—Prior Convictions

This term the court of appeals intensified its efforts to extricate de
fendants from the strategic dilemma posed by the existence of a criminal 
record. If the defendant refuses to testify, the jury might infer his 
guilt;* 403 if he does testify, he might be subject to impeachment by prior 
convictions.404 The defendant gains little solace from the judge’s in
structions to the jury that it must consider defendant’s record for im
peachment purposes only.405 Moreover, if he presents character wit
nesses, the prosecutor, under the guise of testing their knowledge, will 
interrogate them to discover whether they have heard of defendant’s prior 
convictions or arrests.406 The defendant consequently risks not only an 
indirect attack on his own credibility and the possibility of conviction for 
being a "bad man,”40' but also the discrediting of his character witnesses.

the relationship between the two was too tenuous to invoke the "fruit of the poisonous tree" 
rationale. Id. at------ ; see notes 359-69 supra and accompanying text.

403 The defendant’s decision not to take the stand is an exercise of his fifth amendment 
right against self-incrimination. The prosecution cannot comment on defendant’s failure to 
testify on his own behalf. Griffin v. California, 380 U.S. 609 (1965); Wilson v. United States, 
149 U.S. 60 (1893).

404 See, e.g., Watson v. United States, 98 U.S. App. D.C. 221, 234 F.2d 42 (1956); Goode 
v. United States, 80 U.S. App. D.C. 67, 149 F.2d 377 (1945); Tomlinson v. United States, 68 
App. D.C. 106, 93 F.2d 652 (1937), cert, denied, 303 U.S. 646 (1938).

405 The convictions are not admissible to show the likelihood that the defendant committed 
the crime with which he is now charged. Awkard v. United States, 122 U.S. App. D.C. 165, 
352 F.2d 641 (1965); 3 J. Wigmore, Evidence §§ 890-91 (3d ed. 1940); see Bartley v. 
United States, 115 U.S. App. D.C. 316, 319 F.2d 717 (1963); C. McCormick, Evidence § 
43, at 93 (1954).

406 The witness may be asked if he has "heard” of conduct negating a favorable reputation, 
but not if he "knows” of such conduct. Shimon v. United States, 122 U.S. App. D.C. 152, 156, 
352 F.2d 449, 453 (1965); Stewart v. United States, 70 App. D.C. 101, 102, 104 F.2d 234, 
235 (1939), approved, Michelson v. United States, 335 U.S. 469 ,482 (1948).

407 See Gordon v. United States,------ U.S. App. D.C.------- ,-------,------ F.2d------- ,----- -
(1967); Smith v. United States, 123 U.S. App. D.C. 259, 260, 359 F.2d 243, 244 (1966); 
Shimon v. United States, 122 U.S. App. D.C. 152, 352 F.2d 449 (1965); Model Code of 
Evidence rule 106, comment on 5 (3) at 128-29 (1942).

408 See notes 414-16 infra and accompanying text.
400 Gordon v. United States, ------  U.S. App. D.C. ------ , ------- F.2d ------  (1967).
410 See notes 455-66 infra and accompanying text.
411 See notes 467-78 infra and accompanying text.

Continuing in its attempt to remedy this predicament, the court re
affirmed past decisions408 which had recognized the trial judge’s discre
tion to limit the use of impeachment by prior convictions, and established 
new guidelines for the exercise of that discretion.409 It demonstrated 
that the responsibility for invoking this discretion rests with defense coun
sel,410 but was equivocal in defining how liberally the rule should be 
exercised.411 The court also forbade impeachment by prior convictions 
for petty offenses and crimes not having a direct bearing on veracity with 
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which defendant might be impeached.412 Finally, the court may have 
laid the groundwork for more effective use of the cautionary instruction 
in impeachment situations.413 *

412 See notes 425-49 infra and accompanying text.
413 See Coleman v. United States, 371 F.2d 343 (D.C. Cir. 1966), cert. denied, 386 U.S. 

945 (1967).
4*4 121 U.S. App. D.C. 151, 348 F.2d 763 (1965).
415 The court elaborated on the Luck criteria in Gordon v. United States,-------U.S. App.

D.C.------,------ F.2d-------- (1967); see notes 447-49 infra and accompanying text.
416 121 U.S. App. D.C. at 157, 348 F.2d at 769. The Luck court did not, however, define 

the terms "length” and "circumstances.”
Awkard v. United States, 122 U.S. App. D.C. 165, 352 F.2d 641 (1965).

41" Id. at 168, 352 F.2d at 644. Reversing the conviction, the court held that the prose- 
cutor's «. ross-examination of the defense witnesses regarding what they had heard about defend
ant's two prior arrests and conviction was too prejudicial. The arrests had taken place after the 

• ten.iant left the community of one witness, and the other knew nothing about defendant 
from a time prior to his arrests and conviction. Id. at 168-69, 352 F.2d at 644-45.

419 Luck v. United States, 121 U.S. App. D.C. 151, 156, 348 F.2d 763, 768 (1965).
4-" Although a defendant has traditionally been allowed to exculpate himself as best he 

an by explaining the circumstances of his prior convictions, this may hardly minimize the prej- 
iice to him and is, indeed, a questionable remedy. See United States v. Boyer, 80 U.S. App. 

D.C. 202, 150 F.2d 595 (1945).

The Luck Rule. The landmark case, Luck v. United States^
held that the prosecution’s impeachment of the defendant by showing 
prior criminal convictions was a matter for the sound discretion of the 
trial judge. It enumerated four criteria, although not foreclosing the 
existence of others,415 that "might” be relevant in exercising that discre
tion: (1) the nature of the prior crimes; (2) the "length” of defendant’s 
record; (3) the age and "circumstances” of defendant; and (4) the extent 
to which the desirability of defendant’s taking the stand outweighs the 
value of the jury’s knowing of his prior convictions.416 In a subsequent 
case, the court extended the reach of the trial court’s discretion to the 
questioning of defendant’s character witnesses.41' "[E]ven though the de
fendant has opened the door,” said the court, "the trial judge is to decide 
what passes through.”418

The rationale underlying these decisions is threefold. First, the in
troduction of a criminal record seriously militates against a defendant’s 
testifying in his own behalf; the desirability of hearing defendant’s story 
in his own words frequently outweighs the benefit derived from impeach
ing his credibility.419 Second, the existence of a prior record is so inher
ently prejudicial that the danger resulting from its infusion into the 
minds of the jury might easily outweigh the relevance of the evidence to 
the credibility of the defendant or his character witnesses.420 Third, and 
most important, the cautionary instruction is ineffective in preventing 
the jury from considering defendant’s record for purposes other than im
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peachment.421 The court recently reemphasized the importance of these 
factors in Gordon v. United States,422 where it undertook an extensive 
explanation of its decision in Luck. At the very least, it has recognized a 
trial control that in the past has been either too frequently overlooked or 
else applied in a limited fashion: the court’s discretion to curtail use of a 
defendant’s record when such evidence is either too prejudicial or of 
doubtful relevance.423 Such an acknowledgement is a laudatory break 
with common-law tradition.424

421 Awkard v. United States, 122 U.S. App. D.C. 165, 167, 352 F.2d 641, 643 (1965); see 
Michelson v. United States, 335 U.S. 469, 484-85 (1948); cf. Jackson v. Denno, 378 U.S. 368, 
382-83 (1964).

422 ------ U.S. App. D.C.--------,-------F.2d-------- (1967).
423 Previously, courts have recognized the trial judge’s discretion to exclude the use of con

victions remote in time. Fire Ass’n v. Weathered, 62 F.2d 78, 79 (5th Cir. 1932); Dallas 
County Water Control and Improvement Dist. No. 7 v. Ingram, 395 S.W.2d 834, 840 (Tex. 
Civ. App. 1965); Travelers Ins. Co. v. Dunn, 383 S.W.2d 197, 198 (Tex. Civ. App. 1964). 
The nature of the crime acceptable for impeachment purposes may also be discretionary. United 
States v. Pinna, 229 F.2d 216 (7th Cir. 1956); see Braun v. State, 230 Md. 82, 90-91, 185 
A.2d 905, 909 (1962) (dicta).

The Luck decision is an adoption of Rule 303 of the Model Code of Evidence, which reads 
in pertinent part: "(1) The judge may in his discretion exclude evidence if he finds that its 
probative value is outweighed by the risk that its admission will ... (b) create substantial dan
ger of undue prejudice or of confusing the issues or of misleading the jury . . . .”

424 See notes 425-28 infra and accompanying text.
425 c. McCormick, Evidence § 43, at 89 (1954); 2 J. Wigmore, Evidence § 519 (3d 

ed. 1940); see Clawans v. District of Columbia, 61 App. D.C. 298, 299, 62 F.2d 383, 384 
(1932).

426 At English common law a felony was a crime exacting as a penalty the forfeiture of 
land and goods, but as the concept developed it was usually defined in terms of severity of 
punishment. Eventually, it became associated most frequently with capital punishment See 
R. Perkins, Criminal Law 8-12 (1957). In the District of Columbia a felony is a crime 
punishable by imprisonment for more than one year. United States v. Davis, 71 F. Supp. 749, 
751 (D.D.C. 1947).

427 The term crimen falsi identifies crimes involving deceit, fraud, or corruption, including 
forgery, perjury, and suppression of testimony by bribery. R. Perkins, Criminal Law 15 
(1957).

428 FergUSon v. Georgia, 365 U.S. 570, 577-78 (1961); Rosen v. United States, 245 U.S. 
467,471 (1918).

429 369 F.2d 950 (D.C. Cir. 1966). On trial for robbery, Trimble took the stand in his 
own defense. Using his discretion under Luck, the trial judge allowed the prosecution to im
peach the defendant by showing only two prior convictions for burglary and petty larceny, 
even though his record was apparently longer.

Defining the Impeaching Crime. At common law a prior con
viction for an ’'infamous” crime rendered one incompetent to testify.425 
Included in this category were felonies426 and crimes involving false 
statement, the crimen falsi421 428 Today, this rule has been almost univer
sally abrogated in favor of statutory provisions making one’s criminal 
record a basis for impeachment only, and hence a factor going to the 
weight of the evidence rather than to admissibility.423 This term, in 
Trimble v. United States429 the court declined to consider the constitu- 
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tionaliry of the District statute, section 14-305,430 resting its decision on 
the lack of a specific, constitutionally grounded objection at trial. Not
ing that the use of prior convictions to impeach is a long accepted tech
nique firmly based in common-law traditions, the court further observed 
that possible due process arguments against the rule have been "softened” 
in this jurisdiction by Luck's discretionary mandate.431 For the time be
ing, the statutory provision seems safe from constitutional attack.

430 D.G Code Ann. § 14-305 (1967) provides:
A person is not incompetent to testify, in either civil or criminal proceedings, 

by reason of his having been convicted of crime. The fact of conviction may be given 
in evidence to affect his credibility as a witness, either upon the cross-examination 
of the witness or by evidence aliunde; and the party cross-examining him is not 
bound by his answers as to such matters.

431 If the court had encountered constitutional difficulties with the statute, it would presum
ably have iecided the question even in the absence of a technically correct objection. See Harri
son v. United States,------ F.2d--------,-------(D.C. Cir. 1967) ("serious and harmful” constitu
tional error reversed after broad, general objection).

4 - Bostic v. United States, 68 App. D.C. 167, 94 F.2d 636 (1937), cert, denied, 303 U.S. 
635 ( 1938); Murray v. United States, 53 App. D.C. 119, 288 F. 1008, cert, denied, 262 U.S. 
757 ( 1923). In another decision, however, the court noted that, but for Bostic and Murray, it 
would have preferred to limit impeaching crimes to felonies. Campbell v. United States, 85 
U.S. App. D.C. 133, 135, 176 F.2d 45, 47 (1949).

433 61 App. D.C. 298, 62 F.2d 383 (1932).
434 "The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury. . . .” U.S. 

Const, art. Ill, § 2.
435 The Clawans court said: "In Schick v. United States . . . the Supreme Court said the word 

'crime’ as contained in the third article and the Sixth Amendment of the Constitution did not 
include an offense punishable only by a fine. We think the same is true in the sense in
which it is used in the statute in question [section 14-305].” 61 App. D.C. at 299, 62 F.2d at 
384.

437 363 F.2d 696 (D.C. Cir. 1966). The trial court permitted the prosecution to use three 
petty offenses to impeach Pinkney—vagrancy, disorderly conduct, and soliciting prostitution.

43 s Schick v. United States, 195 U.S. 65 (1904).

Although section 14-305 speaks only of prior conviction for a 
"crime’’ without further defining that term, the statute has been con
strued to include both felonies and misdemeanors.432 Exceptions have, 
however, been carved from that all-inclusive category. In a leading case, 
Cldu an s v. District of Columbia,433 it was held that the violation of a 
municipal ordinance cannot be used to impeach. Two rationale were 
offered: the word ’'crime” in section 14-305, just as in Article III of the 
Constitution,434 does not include offenses punishable by fine only;435 and 
municipal ordinance violations are not offenses involving moral turpi
tude.436 437

Extending the first of these reasons, this term the court in Pinkney 
v. United States431 held that since a petty offense is not a "crime” re
quiring jury trial under Article III,438 it should likewise not be a "crime” 



120 The Georgetown Law Journal [Vol. 56: 58

admissible for impeachment purposes under section 14-305.439 Adopt
ing the Article III definition of "crime,” however, avoids the basic ques
tion—whether "crime” should be defined similarly in both constitutional 
and evidentiary frameworks.440 Little reason exists to resort to the Claw
ans "definitional” approach in analyzing a technique of impeachment 
which is beset with problems quite different from those surrounding the 
definition of "crimes” in Article III of the Constitution.

439 Since the D. C. Code forbids jury trials in such cases, the court also included as pern
offenses those offenses punishable by imprisonment for ninety days or less. 363 F.2d at 699; 
see D.C. Code Ann. § 16-705 (b) (1967).

440 The Schick case did not say that, for all purposes, petty offenses should not be classified 
as crimes. Schick v. United States, 195 U.S. 65 (1904). The Supreme Court has noted that 
’'Crimes” in Article III must "be interpreted in the light of the principles which, at common 
law, determined whether the accused, in a given class of cases, was entitled to be tried by a 
jury.” Callan v. Wilson, 127 U.S. 540, 549 (1888) (emphasis added). For a discussion of 
the relationship of petty offenses to the right of trial by jury, see District of Columbia v. Claw- 
ans, 300 U.S. 617 (1937), aff’g Clawans v. District of Columbia, 66 App. D.C. 11, 84 F.2d 
265 (1936).

441 See, e.g., United States v. Johnson, 345 F.2d 457 (6th Cir.), cert. denied, 382 U.S. 836 
(1965); Steele v. United States, 243 F.2d 712 (5th Cir.), cert, denied, 355 U.S. 828 (1957); 
Clawans v. District of Columbia, 61 App. D.C. 298, 62 F.2d 383 (1932).

The Clawans court succinctly observed:
[T]he basis of the admissibility of convictions always was and always should be 
grounded upon the theory that the depraved character of persons who commit crimes 
involving moral corruption makes them unworthy of trust in testifying. This theory 
. . . has little or no basis in the violation of municipal ordinances, or for that matter 
misdemeanors, involving no element of inherent wickedness.

Id. at 299, 62 F.2d at 384 (1932) (emphasis added).
442 See R. Perkins, Criminal Law 11-12 (1957).
443 See Ladd, Credibility Tests—Current Trends, 89 U. Pa. L. Rev. 166, 176 (1940). So

liciting prostitution, a "petty offense” forbidden for impeachment purposes in Pinkney, could be 
admitted under the moral turpitude rule. See Evans v. State, 70 Ga. App. 500, 28 S.E.2d 671 
(1944) (soliciting prostitution is an offense involving moral turpitude).

444 See, e.g., United States v. Montgomery, 126 F.2d 151 (3d Cir.), cert, denied, 316 U.S. 
681 (1942); Colter v. Einbinder, 184 F. Supp. 523 (D.D.C. I960).

Moral turpitude has frequently been used to identify offenses allow
able for impeachment purposes.441 Offenses involving moral turpitude 
are mala in j^442 and are said to indicate a generally wicked person, one 
less worthy of belief in a judicial proceeding.443 The Pinkney court, 
however, chose not to follow this rationale, favoring instead a definitional 
approach that facilitates trial administration.

A third rationale frequently used in determining if an offense is avail
able for impeachment purposes is whether it is one of the crimen falsi. 
Some courts believe that the commission of a crime involving false state
ment has a more direct bearing on credibility than the commission of an 
offense involving moral turpitude.444 The element of untruthfulness in
herent in an offense is said to be more relevant than the evil nature of 
the act committed. In a case early this term, Brown (John) v. United 
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States“" the court cautiously referred to the crimen falsi rule when it 
noted that, while one who has recently been convicted of perjury might 
well be suspected of lying under oath, the fact that a defendant [has] . . . 
been convicted of assault has no such bearing on credibility.”445 446 447 Later, 
however, the court adopted the crimen falsi rule in its entirety, stating 
that convictions for crimes that do not reflect on the victim’s honesty 
should not be admitted for impeachment purposes. In Gordon v. United 
States“' the court said that convictions for ’'deceit, fraud, cheating, steal
ing. for example,”448 bear directly on a man’s veracity. Violent or as
saultive crimes, on the other hand, "which may result from a short tem
per, a combative nature, extreme provocation, or other causes,”449 were 
said to have no such direct bearing. In this latter category the court also 
placed traffic offenses, however serious.

445 370 F.2d 242 (D.C. Cir. 1966) (dictum).
446 ZJ. at 245. But see Brooke v. United States,------ F.2d--------,------- (D.C. Cir. 1967).
447 ------U.S. App. D.C.--------,------ F.2d-------- (1967).
«8 // at-------.

449 72. at------ . The test adopted by the court is approved by the Uniform Rules of Evi
dence and the Model Code of Evidence. Uniform Rule 21 reads in part: "Evidence of the 
conviction ... for a crime not involving dishonesty or false statement shall be inadmissible for 
the purpose of impairing . . . credibility.” UNIFORM RULE OF EVIDENCE 21 (emphasis added). 
Rule 106 of the Model Code provides that "extrinsic evidence shall be inadmissible ... (b) of 
. . . conviction of crime not involving dishonesty or false statement. . . .” MODEL CODE OF 
Evidence rule 106 (1942).

It is questionable, however, whether the crimen falsi test is as probative of credibility as 
the moral turpitude test. Since the nature of the crime committed would seem a product of 
many factors other than its "untruthfulness,” with the exception of perjury, the presence of 
untruthfulness in a crime does not necessarily reflect a predisposition to lie and has little bear
ing on one's credibility in court. See Note, Other Crimes Evidence at Trial: Of Balancing 
and Other Matters, 70 Yale L.J. 763, 778 (1961). On the other hand, the presence of moral 
turpiru le indicates a general propensity to commit inherently evil offenses and is demonstra- 
tive of a wicked person. Limiting impeaching crimes to those involving untruthfulness adds 
1 trie to the testing of a defendant’s credibility. More importantly, under a crimen falsi test the 
trier of fact is robbed of the opportunity to consider the defendant’s general disposition toward 
evil conduct.

480See Campbell v. United States, 85 U.S. App. D.C. 133, 135, 176 F.2d 45, 47 (1949). 
Various legal transactions are not convictions. Brown v. United States, 119 U.S. App. D.C. 203, 
20', 338 F.2d 543, 547 (1964) (juvenile court disposition); Kitchen v. United States, 95 U.S. 
App. D.C. 277, 279, 221 F.2d 832, 834 (1955), cert, denied, 357 U.S. 928 (1958) (forfeiture 
of collateral); Beasley v. United States, 94 U.S. App. D.C. 406, 218 F.2d 366 (1954), cert, 
denied, 349 U.S. 907 (1955) (time for appeal had not run); Sanford v. United States, 69 App. 

By favoring the definitional approach to exclude petty offenses and 
by adopting the crimen falsi test for other offenses, the court seems to be 
withdrawing from the trial judge the discretion granted him by Luck. 
Insofar as it promotes the uniform exclusion of convictions not probative 
of credibility, however, this is commendable.

Requirement of Conviction. Assuming the crime is one admis
sible for impeachment purposes, conviction must be shown.450 In Lee 
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v. United States the defendant, on trial for a narcotics violation, was 
asked if he had previously been involved in narcotics transactions. When 
he denied any involvement, the prosecutor proceeded to offer an under
cover agent to contradict this denial. Since some of the charges arising 
out of the alleged previous transactions had been dropped and the de
fendant had been acquitted of the others, and since he had consistently 
denied any involvement in those alleged transactions, the agent’s testi
mony was held improper and highly prejudicial. Without citing Luck, 
the court rested its reversal upon the absence of prior conviction and the 
defendant’s consistent denials of involvement.451 452 It also noted that a 
previous decision had forbidden impeachment directed to collateral is
sues,453 and hence impliedly placed "purported misconduct short of con
viction” in that category. Furthermore, the court’s exclusion of extrinsic 
evidence to contradict defendant’s answer to a question pertaining to such 
misconduct has brought the District of Columbia into line with the ma
jority of jurisdictions.404

D.C. 44, 46, 98 F.2d 325, 327 (1938) (accusation, arrest, or indictment). A pardoned con
viction, however, may be used. Richards v. United States, 89 U.S. App. D.C. 354, 359, 192 
F.2d 602, 608 (1951), cert. denied, 342 U.S. 946 (1952).

451 368 F.2d 834 (D.C. Cir. 1966).
452 Id. at 837. But cf. Walder v. United States, 347 U.S. 62 (1954); Tate v. United States, 

109 U.S. App. D.C. 13, 283 F.2d 377 (I960).
453 Lee v. United States, 368 F.2d 834 (D.C. Cir. 1966), citing Ewing v. United States, 77 

U.S. App. D.C. 14, 135 F.2d 633 (1942), cert, denied, 518 U.S. 776 (1943).
454 eig.t United States v. Masino, 275 F.2d 129, 133 (2d Cir. I960); United States v. 

Sweeney, 262 F.2d 272, 277 (3d Cir. 1959). See generally C. McCormick, Evidence § 42, at 
89 (1954).

455 The District of Columbia Court of Appeals has also recognized this requirement. Blak- 
ney v. United States, 225 A.2d 654 (D.C. 1967). Furthermore, if defense counsel wishes to 
exclude prior convictions, he cannot introduce them on his own in disregard of judicial cautions 
during cross-examination. Dorsey v. United States, 372 F.2d 928, 931 (D.C. Cir. 1967).

456 370 F.2d 246 (D.C. Cir. 1966).
457 Timms v. United States, 367 F.2d 325 (D.C. Cir. 1966).
458 The court also pointed out that counsel’s questions lacked any foundation since "counsel 

did not know whether there was such a conviction,” and that the Government’s case was strong 
enough to rule out the possibility of reversal even if the witness had not testified at all. 367 
F.2d at 325.

Necessity for Objecting. This term the court emphasized that
counsel must object to the use of prior convictions if their exclusion is 
desired.405 456 In Covington v. United States™ counsel failed to object to 
the prosecutor’s cross-examination of defendant and to ask the judge to 
exercise his discretion. The court affirmed, declining to find plain error. 
In another case,457 458 counsel failed to "press” the matter of the court’s sus
taining a prosecution objection to counsel’s questioning of a prosecution 
witness regarding his prior convictions. The court again affirmed the 
conviction, using counsel’s failure to object as a makeweight.408
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When defense counsel requests the court to exercise its discretion 
prior to defendant’s deciding whether to testify, some formality in in
voking the court’s discretion is necessary. In Harley v. United States?'* ** 
the court upheld the trial judge’s ruling, made during a "discussion . . . 
in the context of a colloquy,”11'" that defendant’s prior convictions would 
be admissible if he testified, on the grounds that counsel had not re
quested the judge to exercise his discretion. Hence, when the prosecu
tion seeks admission of prior convictions to impeach the defendant’s 
credibility, counsel is well advised to object and request unequivocally 
that the judge exercise his discretion. Adherence to such a procedure 
could well be critical in marginal cases.

*59 3^7 E2d 172 (D.C. Cir. 1967).
at 173. The colloquy arose after defendant had informed the court that he did 

n t wish to testify. This raises the issue of what effect such an announcement should have 
upon the judge’s determination of the admissibility of the evidence when the defense asks 
him to rule prior to defendant’s taking the stand. The court, in exercising its discretion, should 
not c< nsider defendant’s stated intention not to testify. Rather, the judge should encourage him 
to testify and be mindful of the fact that any statements of intention made by a defendant are 
subject to change. In fact, a defendant cannot intelligently decide whether or not to testify 
until aiter the court has exercised its discretion.

370 F.2d 485 (D.C. Cir. 1966).
,e- \d. at 486 (Fahy, J., dissenting); see Walker v. United States, 124 U.S. App. D.C. 194, 

363 F.2d 681 (1966), cert, denied, 386 U.S. 922 (1967). Walker’s counsel failed to object 
even a‘tcr the prosecutor approached the bench and informed the court and counsel that he 
was going to ask Walker about his prior convictions. Judge Fahy seems of the opinion that 
counsel in that case must have been aware of Luck's applicability, but chose not to use it. 370 
F.2d at 486.

In Stevens v. United States,461 the court rejected defendant’s conten
tion that his criminal record should have been excluded when he took 
the stand, notwithstanding his counsel’s failure to object, and affirmed 
the conviction. In dissent, Judge Fahy stated that since the prejudicial 
effect of his eight prior convictions outweighed their probative relevance, 
the trial judge’s failure to apply Luck sua sponte constituted plain error. 
He regarded counsel’s failure to invoke the court’s discretion a mere 
oversight, and distinguished it from the situation in which counsel, aware 
of Luck's applicability, makes a conscious decision not to object.462 If 
this is a meaningful distinction, its implementation would be most diffi
cult, imposing upon the judge the impossible burden of interpreting 
counsel’s silence. If the majority’s position were viewed as placing un
due hardship on the defendant for his counsel’s error, possibly the prose
cutor. prior to his cross-examination, could be required to approach the 
bench and divulge the existence and use to be made of defendant’s crimi
nal record. The court would then determine the admissibility of the 
evidence under Luck, thereby eliminating the requirement that counsel 
object. The imposition of such a procedure seems imminent from a 
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reading of the court’s opinion in Lewis v. United States.4^ While af
firming the defendant’s conviction of second degree murder and noting 
that Lewis’ counsel had failed to object to the impeachment by prior con
victions, the court of appeals noted that, in the fair administration of 
justice, Luck imposes some obligation upon the trial court and the prose
cution, and it will not feel bound to ignore its principles merely because 
the defense does.464

The wisdom of relieving counsel of the burden of objecting is, how
ever, questionable. Although the danger of a prior conviction being 
used by the jury as substantive evidence of guilt is great,465 the situation 
is not significantly different from others in which counsel is expected to 
protect his client from the effects of prejudicial evidence by objecting.480 
While the trial judge retains the power to exclude prejudicial evidence 
even absent objection, no useful purpose is served by imposing upon him 
the duty to protect defendants adequately represented by counsel from 
the prejudicial effects of evidence.

Scope of the Court’s Discretion. In Young v. United States,™'
the court reaffirmed the requirement that the trial court must clearly 
exercise its discretion in applying Luck. There, the trial judge had al
lowed the defendant, charged with housebreaking and larceny, to be im
peached with a prior conviction for assault with intent to commit carnal 
knowledge. Noting that the trial judge was familiar with the Luck deci
sion and allowed the impeachment only after hearing the arguments of 
counsel, the court of appeals affirmed. Clearly, prior convictions will 
not be automatically excluded every time the defense invokes Luck.4™

What constitutes an abuse of discretion under Luck was illuminated 
to some degree this term in Brown (John) v. United States.4™ In order 
to determine defendant’s vulnerability to impeachment if he were to

463 ------ F.2d--------(D.C. Cir. 1967) (per curiam).
464 Id. at ------  (dicta) (emphasis added). Contra, id. at ------  (Burger, J., dissenting

in part).
405 Awkard v. United States, 122 U.S. App. D.C. 165, 167, 352 F.2d 641, 643 (1965); 

see Pinkney v. United States, 363 F.2d 696, 698 (D.C. Cir. 1966); Luck v. United States, 121 
U.S. App. D.C. 151, 156, 348 F.2d 763, 768 (1965); notes 479-88 infra and accompanying 
text.

466 See Lewis v. United States,------  F.2d ------ ,------  (D.C. Cir. 1967) (Burger, J., con
curring).

4(57 Young (Joseph) v. United States, No. 20269 (D.C. Cir., April 14, 1967) (unre
ported); accord, Brooke v. United States,------ F.2d--------,------  (D.C. Cir. 1967).

408 In another case this term, the court noted that
the evaluation Luck requires invariably involves intangibles for which an appellate 
court’s feel is nebulous at best. We do not disturb such highly discretionary adjudi
cations unless the wisdom of doing so is very clear.

Brooke v. United States,------  F.2d ------ ,------- (D.C. Cir. 1967) (emphasis added).
409 370 F.2d 242 (D.C. Cir. 1966) (Wright, Edgerton, McGowan, JJ.).
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testify, defense counsel requested the court to rule on the admissibility 
of a prior conviction. The trial court ruled that, since the probative 
value of defendant’s prior conviction "far” outweighed any "probable or 
possible” prejudice to him, it would be admissible. Because the defend
ant would fear the negative effect his prior conviction would have on his 
sentence, he would be motivated, the judge believed, to lie in order to 
avoid conviction. Therefore, he admitted the record to allow the jury to 
better evaluate the defendant’s credibility. In reversing the conviction, 
the Brou n court held that the trial court’s application of Luck was, in 
effect, a return to the pre-Lzzc^ automatic impeachment rule470 471 and that 
the idea that a prior conviction provides a motive for perjury miscon

strues the theory of impeachment.”4,1

Id. at 244. The trial judge had declared that prior convictions necessarily invited a 
defendant to commit perjury. Id. at 243 n.4. The appellate court stated that the incentive to 
avoid conviction would alone sufficiently motivate perjury; therefore it would be unnecessary 
to look to prior convictions to find any additional impetus to falsely testify. Moreover, the 
court reasoned that acceptance of the trial judge’s viewpoint would render superfluous the 
balancing test prescribed by Luck since the motive to falsify, being probative on the issue of 
defendant’s credibility, would necessarily outweigh any prejudicial effect of impeachment. 
Id. at 244.

471 Id. at 244. The court noted that the purpose of admitting prior convictions into evi
dence was to expose the defendant’s character, not to demonstrate a motive for perjury. For 
a like viewpoint and an analysis of the factors that w'ould tend to make a defendant lie on the 
stan 1, see Ladd, Some Observations on Credibility: Impeachment of Witnesses, 52 CORNELL 
LQ. 239 (1967).

472 370 F.2d at 245.
4 73 The court rejected the argument that the introduction of witnesses by the defendant 

would sufficiently present his side of the story, and the defendant, therefore, should not be given 
further inducements to encourage his own testimony. The court stated that sometimes "defend
ant’s version of his story would be especially relevant.’’ 370 F.2d at 245 n.9.

See Note, Procedural Protection of the Criminal Defendant—A Reevaluation of the 
Privilege Against Self-Incrimination and the Rule Excluding Evidence of Propensity to Com
mit Crime, 78 Harv. L. Rev. 426, 440 (1964).

Since his defense was unconsciousness of behavior at the time of the 
offense, the court also pointed out that hearing defendant’s own testimony 
was particularly important. "To have his own account of his actions,” 
said the court, "could well have aided the jury in resolving his claim of 
unconsciousness. To have foreclosed that account with the threat of im- 
peachment did nothing to further the cause of truth.”472 When, how
ever, could one’s own testimony not aid the jury in evaluating one’s de
fense? Defendant in this case had other witnesses testify in his behalf, 
yet the court held his testimony critical.4'3 This would seem to indicate 
that the court will be rather lenient in the showing it will require for 
exclusion of a defendant’s record. This would be an admirable position 
since even when his prior record is excluded the defendant still has the 
task of surmounting a jury’s tendency to disbelieve him regardless of his 
prior deportment.4'4
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In Brooke v. United States,4'5 the court took a different approach. 
The defendant was charged with illegally selling narcotics to an under
cover agent. One Pettas, an addict who was co-operating with the police 
by introducing the agent to the defendant and who was present when 
the transaction took place, had testified and given evidence that tended 
to exculpate the accused. When defendant’s counsel raised the Luck is
sue, the trial judge held that the defendant’s prior convictions for nar
cotics violations would be admissible. Consequently, the defendant did 
not testify.

475 ------ F.2d------- (D.C. Cir. 1967) (Robinson, Bastian, Leventhal, JJ.).
476 U. at-------- .

477 -------- U.S. App. D.C.--------,-------F.2d-------- (1967).
478 Id. at-------- .

479 Kinard v. United States, 68 App. D.C. 250, 252, 96 F.2d 522, 524 (1938).

The court of appeals affirmed the judge’s ‘considered judgment.” 
stating that "the cause of truth was not likely to be advanced by permit
ting appellant to testify to events already delineated to the jury [by 
Pettas] if facts germane to the reliability of that testimony were sup
pressed.”4 iG In Brown, however, the court had found that the mere fact 
that the defendant’s story was before the jury was an insufficient reason 
to discourage his testimony by admitting his prior record. Not only were 
the stories of Pettas and the agent in conflict in Brooke, but the defend
ant’s prior convictions were for narcotics violations, the same offense with 
which he was now charged. Thus, the prejudice to the defendant by 
discouraging his testimony would seem maximized.

Recently, the court in Gordon v. United States4" noted that, although 
prior convictions for the same crime with which the defendant is now 
charged "should be admitted sparingly,”4 ‘8 the trial court might still al
low impeachment by one such similar crime as long as there are strong 
reasons for the disclosure and the prior conviction directly bears on 
veracity.

The Gordon court also stated that when it appears that the benefit 
of hearing the defendant’s version of the case outweighs the possible 
value of impeachment by prior convictions, the judge should hold a non
jury hearing in which the defendant could testify and undergo cross- 
examination. Such testimony at the trial would be admissible for im
peachment purposes only.

The Cautionary Instruction. Since defendant’s record of prior
convictions is admissible for impeachment purposes alone and is not sub
stantive evidence of guilt, he may request an instruction to that effect.419 
To say, however, that the jury can compartmentalize evidence according 
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to its bearing on guilt or credibility is to ignore reality;480 it is "the recom
mendation to the jury of a mental gymnastic which is beyond, not only 
their powers, but anybody’s else.’’4'1 Recognition of this impossibility 
precipitated Luck'd*-  since the prejudice could not be removed through 
the traditional instruction to the jury, the evidence itself was removed. 
Assuming, however, that there are situations in which prior convictions 
will be admitted, the technique of instructing the jury becomes critical.

In Coleman v. United States^ the court prospectively established 
the rule that, should counsel wish to impeach his own witness after being 
surprised by the nature of his testimony,484 the trial judge, upon finding 
surprise, must immediately explain to the jury the purpose for which the 
impeaching evidence is admitted.485 If the instruction was not given until

480 C/. Jackson v. Denno, 378 U.S. 368 (1964).
<81 Nash v. United States, 54 F.2d 1006, 1007 (2d Cir.) (Hand, J.), denied, 285 U.S. 

"6 (1932V accord, Awkard v. United States, 122 U.S. App. D.C. 165, 352 F.2d 641 (1965); 
Ladd, Credibility Tests—Current Trends, 89 U. Pa. L. Rev. 166, 185-86 (1940). But see 
C >mment, Use of Bad Character and Prior Convictions to Impeach a Defendant-Witness, 34 
Fordham L. Rev. 107, 120 (1965).

There is differing opinion as to whether a judge in a nonjury trial can adhere to this dis- 
■ -.on. Compare Blakney v. United States, 225 A.2d 654 (D.C. 1967) with Note, The Cir-
cumstantial and Impeachment Uses of a Prior Conviction, 22 Md. L. Rev. 244, 251 (1962). 
It would seem that if the Luck question were to arise in a nonjury trial, the invocation of the 
judge’s discretion might itself produce the results that Luck was intended to prevent. If the 
judge determined that a defendant’s criminal record would be inadmissible because it was too 
prejudicial, the defendant would still be prejudiced by the judge’s knowledge of the existence 
and nature of the record. See Blakney v. United States, 225 A.2d 654 (D.C. 1967).

48-‘ E. Morgan, Some Problems of Proof Under the Anglo-American System 
of Litigation 104-05 (1956); cf. Jackson v. Denno, 378 U.S. 368, 383 (1964); Krule- 
witch v. United States, 336 U.S. 440, 453 (1949) (concurring opinion).

<83 371 F.2d 343 (D.C. Cir. 1966), cert, denied, 386 U.S. 945 (1967). When two of 
his witnesses testified contrary to their prior written statements, the prosecutor invoked the 
statute allowing their impeachment. Upon similar facts, the court this term in Troublefield 
t United States found no error in the lower court’s admission of impeachment evidence and 
failure to give a precise jury instruction concerning the limited admissibility of the inconsistent 
statement. 372 F.2d 912 (D.C. Cir. 1966).

The Supreme Court has long held that when "a party is taken by surprise by the evidence 
o*  his witness, the latter may be interrogated as to inconsistent statements previously made by 
him . . . .” Hickory v. United States, 151 U.S. 303, 309 (1894); accord, St. Clair v. United 
States, 154 U.S. 134, 150 (1894); United States v. Maggio, 126 F.2d 155 (3d Cir.), cert, 
denied, 316 U.S. 686 (1942); United States v. Graham, 102 F.2d 436 (2d Cir.), cert, denied, 
307 U.S. 643 (1939).

The common law rule is codified in the District of Columbia:
When the court is satisfied that the party producing a witness has been taken 

by surprise by the testimony of the witness, it may allow the party to prove, for the 
purpose only of affecting the credibility of the witness, that the witness has made 
to the party or to his attorney statements substantially variant from his sworn testi
mony about material facts in the cause.

D.C Code Ann. § 14-102 (1967).
4S53~1 F.2d at 346. This procedure had been noted with approval in earlier cases, but 

never stated as a rule. See Bartley v. United States, 115 U.S.App. D.C. 316, 319 F.2d 717 
I ;); cf. \\ heeler v. United States, 93 U.S. App. D.C. 159, 211 F.2d 19 (1953), cert, denied, 

3 i U.S. 1019 (1954). It was also followed by the trial court in Michelson v. United States, 
335 U.S. 469 (1948).
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after counsel’s closing arguments, the court feared that the jury might be 
unduly influenced and would erroneously consider the substantive bear
ing of the evidence on guilt. Since the judge must pause anyway to 
make his finding of surprise, administration of this new rule would be 
relatively easy.480

48« 371 F.2d at 346.
Id. at 345.

488 See Frost v. Hays, 146 A.2d 907 (D.C. 1958). This is one of the reasons defense 
counsel is afraid to emphasize the cautionary instruction to the jury. Note, 78 Harv. L. Rev. 
426, 441 (1964); cf. Young v. United States, 369 F.2d 959 (D.C. Cir. 1966) (judge ques
tioned jury as to whether it heard bench conference).

489 Smith v. United States, 123 U.S. App. D.C. 259, 359 F.2d 243 (1966).
400 379 F.2d 147 (D.C. Cir. 1967).
401 Id. at 148.

The court’s rationale is equally applicable to impeachment by prior 
convictions. Its concern with the jury’s improper use of the evidence is 
even more pressing here since the defendant himself is being impeached. 
Furthermore, just as the trial judge must pause in the surprise situation, 
so too must he pause under the Luck doctrine to exercise his discretion in 
admitting prior convictions for impeachment purposes. The Coleman 
court emphasized that it was "effectuât [ing] the spirit of the statute,”45, 
but it would be no less effectuating the Lzzc^-defined spirit of section 14- 
305 were it to adopt the rule in this situation. If the trial judge deter
mines that defendant’s record is admissible, an immediate instruction to 
the jury would go far toward mollifying whatever prejudice the evidence 
might produce. Although such an instruction might tend to focus the 
juror’s attention upon the evidence and perhaps fix it indelibly in his 
mind,* * 488 489 on balance, this seems the lesser of two evils. This is particu
larly true if the distinction between substantive and impeaching evidence 
can be made with reasonable clarity.

Retrospectivity. In an earlier affirmance of conviction459 the
court did not apply the Luck rule because appellant’s trial was prior to 
the Luck decision. This term, in Carter v. United States*™  it expressly 
refused to "hold that Luck may never be applied to a case tried before it 
was rendered.”191 Although Carter affirmed the trial court’s denial of 
defendant’s objection to the admission of his prior convictions upon 
consideration of all the evidence, the door was clearly opened to reversal 
of pte-Luck convictions where a strong showing of prejudice could be 
made. At first blush, since neither defense nor prosecution had the bene
fit of the court’s ruling, Luck's retrospective application would seem in
appropriate. Limitation of its retrospectivity to the more prejudicial 
cases, however, seems in keeping with the court’s balancing of prejudice 
against probative value in impeachment situations.



1967] Circuit Note : Criminal 129

Conclusion. The court’s further interpretation of the Luck doc
trine must be evaluated in terms of the overall defense-prosecution bal
ance which so frequently is claimed to have been upset in recent years.492 
While the court’s discretion to limit the use of defendant’s prior convic
tions might appear to be simply a means by which a defendant can pre
vent his record from reaching the jury, this view overlooks the real 
significance of Luck. By limiting the use of a prior criminal record, a 
defendant will more readily yield to the court’s encouragement to take 
the stand. While prosecutors no doubt would resent losing the oppor
tunity to make tactical use of defendant’s record—benefiting directly 
from the jury’s substantive reliance on it or indirectly by posing to the 
jury the question of why defendant did not take the stand—both sides 
should appreciate a fuller hearing and examination of the defendant’s 
story.

; Set. e.g., Enker & Eisen, Counsel for the Suspect-. Massiah v. United States and Escobedo 
v I’hnois, 49 Minn. L. Rev. 47, 65-66 (1964); Traynor, The Devils of Due Process in Crimi
nal Detection, Detention, and Trial, 21 RECORD OF N.Y.C.B.A. 357 (1966).

The Supreme Court has succinctly noted:
The rule even in criminal cases is that if a party has it peculiarly within his power 
to produce witnesses whose testimony would elucidate the transaction, the fact that 
he does not do it creates the presumption that the testimony, if produced, would be 
unfavorable.

Graves v. United States, 150 U.S. 118, 121 (1893); accord, Billed v. United States, 87 U.S. 
App. D.C. 274, 184 F.2d 394 (1950); Egan v. United States, 52 App. D.C. 384, 287 F. 958 

1923 ; 2 J. Wigmore, Evidence, §§ 285-86 (3d ed. 1940). The inference will not arise 
if the witness is equally available to the other party. E.g., Moyer v. United States, 78 F.2d 

2 i (9th Cir. 1935); Rostello v. United States, 36 F.2d 899 (7th Cir. 1929); Egan v. United 
States, supra.

494 365 F.2d 521 (D.C. Cir. 1966).
495 Some state and a few federal cases have held that the failure of the defendant in a 

criminal case to call a codefendant or accomplice does not justify the inference that the testi
mony would be unfavorable. E.g., Clayton v. United States, 152 F.2d 402, 404 (9th Cir. 
1945). See generally Annot., 5 A.L.R.2d 893, 942 (1949). This presumably stems from the 
¡act that the defendant cannot compel the accomplice to testify, barring the grant of immu
nity.

Jury Instructions

Missing Witness. The failure of a party to call an available wit
ness whose testimony would elucidate the proceedings may create an in
ference that the witness’ testimony would be unfavorable.493 In Morrison 
v. United States494 495 the prosecution did not call as a witness appellant’s 
alleged accomplice,490 whose indictment for the same crime had been dis
missed. The appellant asked for a missing witness instruction when he 
learned that the alleged accomplice had claimed the privilege against 
self-incrimination and would not testify. Appellant argued that, since 
it was within the Government’s power to call the accomplice through a 
grant of immunity, the trial judge should have instructed the jury that 



130 The Georgetown Law Journal [Vol. 56:58

it might infer that the testimony would have been unfavorable to the 
prosecution. Holding that the Government was not obligated to grant 
immunity496 and that the trial judge had not abused his discretion in 
deciding that under the circumstances of the case a missing witness in
struction was improper,497 the court affirmed the conviction.

496 The court relied on Earl v. United States, which under similar circumstances had re
jected the argument that the Government should have granted immunity. 124 U.S. App. 
D.C. 77, 361 F.2d 531, petition for rehearing en banc denied, 364 F.2d 666 (1966).

497 See generally Wexler, Automatic Witness Immunity Statutes and the Inadvertant Frus
tration of Criminal Prosecutions: A Call for Congressional Action, 55 Geo. L.J. 656 (1967). 
See also D.C. CODE Ann. § 23-110 (1967). Since both sides made reference to the alleged 
accomplice’s absence, the trial court felt obliged to explain this absence to the jury. The court of 
appeals approved this tactic, but warned that in the future the trial court "should instruct 
both counsel that they are to abstain from a 'missing witness’ argument.” 365 F.2d at 524.

498 W. Mathes & E. Devitt, Federal Jury Practice and Instructions § 901 
(1965); Mathes, Jury Instructions and Forms for Federal Criminal Cases, 27 F.R.D. 39, 67 
(1961); see United States v. Dried Fruit Ass’n of Calif., 4 F.R.D. 1, 5 (N.D. Cal. 1944). 
Eut see Knapp v. United States, 316 F.2d 794, 795 (5th Cir. 1963). Some courts have de
clared the presumption of truthfulness to be a rule of law. Wong Kam Chong v. United 
States, 111 F.2d 707, 711 (9th Cir. 1940); Wichman v. Allis Chalmers Mfg. Co., 117 F. Supp. 
857, 860 (W.D. Mo. 1954), rev’d on other grounds, 220 F.2d 426 (8th Cir. 1955).

499 In a case where the defendant did not present its own witnesses, this type of instruc
tion was attacked by a court as a judicial invasion of the jury’s province to determine credi
bility of witnesses, as counter to the presumption of innocence of the defendant, and as con
trary to an instruction given on the burden of proof. United States v. Meisch, 370 F.2d 768, 
773-74 (3d Cir. 1966). A similar instruction was also criticized by another federal court be
cause use of the term "presumption” in such a context indicates a "mandate of law” which 
effectively destroys the jury’s truth finding function. Knapp v. United States, 316 F.2d 794, 
796 (5th Cir. 1963) (concurring opinion).

500 379 F.2d 146 (D.C. Cir. 1967). The trial judge instructed the jury that "a witness 
who takes the stand is presumed to speak the truth. This presumption, however, may be over
come by contradictory evidence, by the manner in which the witness testified or by the char
acter of the testimony.” Id. at 147.

501 If the defendant has witnesses testify in his behalf, then it would be difficult to perceive 
"a tendency to impinge on the presumption of innocence.” Id. at 147. Both prosecution and 
defense witnesses would share equally in the presumption of truthfulness. Possibly the court 

Credibility of Witnesses. A jury instruction that witnesses are
initially presumed truthful is a recommended procedure for trial judges 
in the federal courts.498 Recently, however, this practice was strongly 
criticized in another circuit,499 500 501 prompting a similar admonition by the 
court of appeals in Stone v. United States.50° Although it found no re
versible error, the Stone court feared that such an instruction tended to 
cast a shadow over the presumption of defendant’s innocence. Since no 
defense witnesses were presented to contradict testimony of the prosecu
tion’s witnesses, the risk that the instruction might lead the jury to con
clude that acceptance of the prosecution’s testimony is required seems to 
be the underlying rationale for the court’s position. However question
able this may be,°01 the court has now warned against the use of such
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instructions in all criminal cases.002

Procuring Agent. In Green v. United States, the appellant ar
gued that the judge improperly refused to give a "procuring agent” in
struction 11 with respect to one of the narcotics counts.004 Although the 
evidence on this point was "indecisive,”500 the appellate court deemed it 
unnecessary to make a decision since the sentences on all three counts502 * 504 * 506 * 
were concurrent and one of the counts00' did not require a procuring 
agent instruction.508 Though supported by substantial authority,509 the 
rationale for such a conclusion appears weak since sentences imposed on 
a one count conviction will probably not be as severe as those issued (al
beit concurrently) for multiple offense convictions, and the concurrent 
sentences may be for different terms for each conviction.

was thinking that an instruction on presumed truthfulness would influence the jury adversely 
towards a defendant who does not testify. Perhaps the strongest argument against such an 
instruction is that it tends to appear as a mandate to the jury, thus inhibiting the truth finding 
function. See note 499 supra.

502 The court recommended the following instruction for future consideration by trial 
judges:

You [the jury] are the sole judges of the credibility of the witnesses. In other 
words, you alone are to determine whether to believe any witness and the extent to 
which any witness should be believed. If there is any conflict in the testimony, it is 
your function to resolve the conflict and to determine where the truth lies.

• • • •
You may consider the reasonableness or unreasonableness, the probability or im

probability, of the testimony of a witness in determining whether to accept it as true 
and accurate. . . .

D.C.B. Ass’n, Junior B. Section, Criminal Jury Instructions § 11 (1966).
603 In a prosecution for the illegal sale of narcotics, if the defendant merely acted as the 

agent of the police officer or his informer in the purchase of the narcotics, he cannot be con
victed. When the evidence is sufficient to establish this agency, a requested instruction to this 
effect must be given. United States v. Prince, 264 F.2d 850, 852-53 (3d Cir. 1959). On one 
occasion, the court of appeals indicated what it considers to be a proper "purchasing agent” 
instruction. See Lewis v. United States, 119 U.S. App. D.C. 145, 147-48, 337 F.2d 541, 543- 
44 (1964), cert, denied, 381 U.S. 920 (1965).

504------ F.2d------  (D.C. Cir. 1967). Green was indicted under 26 U.S.C. § 4705(a)
<1964). A "purchasing agent instruction is required when requested on a § 4705(a) selling 
charge . . . when the evidence would warrant it.” 119 U.S. App. D.C. at 148, 337 F.2d at 544 
(emphasis in original).

------F.2d at--------.
'’■The appellant was alleged to have violated 21 U.S.C. § 174 (1964); 26 U.S.C. §§ 

4704(a), 4705(a) (1964).
607 21 U.S.C. § 174 (1964).
508 Lewis v. United States, 119 U.S. App. D.C. 145, 148-49, 337 F.2d 541, 544-45 (1964), 

nri denied, 381 U.S. 920 (1965). The courts, however, are evidently divided over this issue. 
Compare United States v. Prince, 264 F.2d 850, 853 (3d Cir. 1959), with Bruno v. United 
States, 259 F.2d 8, 10 (9th Cir. 1958).

,r ,;‘Hirabayshi v. United States, 320 U.S. 81, 85 (1943); see Lewis v. United States, 119 
U.S. App. D.C. 145, 149, 377 F.2d 541, 545 (1964), cert, denied, 381 U.S. 920 (1965).

Identification. An identification instruction is required upon
counsel’s request where the defendant’s identity is a major issue in the
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case.510 511 512 513 514 Exercising its right to review the whole record in capital cases,611 
the court of appeals in Gregory v. United States?12 viewing identification 
as the only "real issue” in the case,013 found the trial judge’s instructions 
deficient because a separate identification charge was wanting. Although 
not stating whether this alone was sufficient for reversal,014 the court 
emphasized that the jury must not only be convinced beyond reasonable 
doubt that the crime charged had been committed, but also that the de
fendant was responsible for its commission.515 516

510 Jones v. United States, 124 U.S. App. D.C. 83, 361 F.2d 537 (1966).
When the defendant has placed the prosecutor’s identification of him in issue, either 
by his own direct denial, by the production of alibi witnesses, or by impeachment of 
opposing witnesses, and when the defendant asks for a special instruction on the 
issue of identification, the district court should frame an instruction adapted to the 
evidence in the particular case.

Id. at 88, 361 F.2d at 542.
In Salley v. United States, the court of appeals enlarged this principle making an identity 

instruction in narcotics delay cases mandatory on request. 122 U.S. App. D.C. 359, 361, 353 
F.2d 897, 899 (1965); see Circuit Note: 1965-66 Term 47. Salley’s extension, however, has 
been restricted to identification in multiple unrelated narcotics purchase cases. Jones v. United 
States, supra.

511 In cases of serious criminal offenses, the court considers it customary to review the entire 
record on its own, regardless of whether defendant urged error. Williams v. United States, 76 
U.S. App. D.C. 299, 300, 131 F.2d 21, 22 (1942) (rape); see, e.g., Tatum v. United States, 88 
U.S. App. D.C. 386, 388-89, 190 F.2d 612, 614-15 (1951) (rape); McKenzie v. United States, 
75 U.S. App. D.C. 270, 271, 126 F.2d 533, 534 (1942) (rape); Fed. R. Crim. P. 52(b).

In non-capital cases, however, the appellate court is precluded from reviewing the trial 
court’s failure to give an identification instruction, unless such an instruction was requested, 
denied and excepted to, or its absence from the charge was excepted to by defense counsel. See 
Jones v. United States, 113 U.S. App. D.C. 233, 307 F.2d 190 (1962), cert, denied, 372 U.S. 
919 (1963); Obery v. United States, 95 U.S. App. D.C. 28, 217 F.2d 860 (1954), cert, denied, 
349 U.S. 923 (1955); Fed. R. Crim. P. 30.

512 369 F.2d 185 (D.C. Cir. 1966); see notes 180-90 supra and 520-23 infra and accom
panying text.

513 In this robbery and first degree murder case, there was a division among the eyewit
nesses as to whether defendant was the perpetrator of those crimes. Id. at 190.

514 The appellate court stated: ‘'Since the weight of the errors disclosed by the record com
pels reversal, we shall consider only the principal ones without weighing the effect of each on 
the outcome of the trial.” Id. at 187.

515 The Gregory court noted:
The fear that a completely innocent man may be executed or sent to the penitenitary 
constantly haunts [us] .... Thus the obligation to guard against this danger is 
obvious. An identification instruction alone will not, of course, obviate the danger. 
But at least it is a step in the right direction. That step should have been taken in 
this case.

Id. at 190; see McKenzie v. United States, 75 U.S. App. D.C. 270, 273, 126 F.2d 533, 536 
(1942) (failure to give identification instruction in plain words).

In Gregory, a police officer, one of the prosecutor’s primary witnesses, had been assaulted 
by the defendant in an unrelated incident. Due to this fact, the court may have had doubts as 
to the trustworthiness of the officer’s identification of defendant as the perpetrator of the of
fense in question.

516 375 F.2d 602 (D.C. Cir. 1967).

Precautionary Instructions. In two cases this term, the court
ruled on precautionary instructions regarding the testimony of police of
ficers. In Bush v. United States01Q appellant contended that the trial 
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judge must caution the jury ''that the uncorroborated testimony of a po
lice narcotics officer must be viewed with suspicion . . . .”517 The court 
refused to accept the basic premise that law officers are inherently un
trustworthy518 and affirmed the conviction.019 In Gregory v. United 
States'a police officer on two occasions volunteered testimony concern
ing an offense completely unrelated to that before the court. The 
trial judge on both occasions denied defendant’s motion for a mistrial 
and instructed the jury to disregard the testimony.021 In reversing the 
conviction,522 the court characterized the judge’s instruction as "perfunc
tory’ and implied that the prejudicial effect of such an "evidential har
poon’’ can rarely be overcome by instructions to the jury.523

Id. at 604. In the alternative, appellant argued that such an instruction be required 
when the uncorroborated testimony was that of a novice police officer. Cf. Woody v. United 
States,------ U.S. App. D.C.--------, 370 F.2d 214 (1966). The court declined to differentiate
between officers of varied experience.

51' Appellant attempted to analogize the position of an undercover policeman to that of 
an informer. Both informers and accomplices can be the subject of a precautionary instruction 
on the theory that basically they cannot be trusted. See, e.g., Matthews v. United States, 115 
U.S. App. D.C. 339, 319 F.2d 740, cert, denied, 375 U.S. 943 (1963) (accomplice); Fletcher 
v Ur itc 1 States, 81 U.S. App. D.C. 306, 158 F.2d 321 (1946) (informer-addict). Noting that 
police officers, like any other witnesses, are subject to impeachment, the court apparently felt 
that this was a sufficient safeguard. 375 F.2d at 604; see Hoffa v. United States, 385 U.S. 293, 
311 (1966).

” $”5 F.2d at 605. The court pointed out that it has been held repeatedly that the un- 
c< :r borate.1 testimony of a narcotics agent is sufficient to support a narcotics conviction. Id. 
at 604 n.l; Morrison v. United States, 365 F.2d 521 (D.C. Cir. 1966); Wilson v. United 
States, 118 U.S. App. D.C. 319, 335 F.2d 982 (1963).

5-0 369 F.2d 185 (D.C. Cir. 1966).
r,-: Both cautionary instructions included the following: "The answer will be stricken and 

the jury instructed to disregard it.” Id. at 190 nn.10 & 11.
5-- It is not certain whether the instructions by themselves would have constituted revers

ible error. At the beginning of the opinion the court stated: "Since the weight of the errors 
disclose : by the record compels reversal, we shall consider only the principal ones without 
weighing the effect of each on the outcome of the trial.” Id. at 187.

5-3 Id. at 190.
52*371 F.2d 353 (D.C. Cir. 1966).
5-;’ 104 U.S. App. D.C. 281, 261 F.2d 747 (1958). In Levine, the defendant, a lawyer 

repre er ting alleged rapists, was convicted of impersonating a police officer while interviewing 
the victim. The defendant argued that he was an officer of the court, and that it was his duty 
to get information to protect his client. In reversing the conviction, the court said that the 
defen :ant should be allowed a special instruction on his theory of the case. The rationale was 
that "the jury should not have been influenced by the court’s charge to concentrate unduly upon 
one side of the conflicting evidence as to whom defendant represented himself to be. It was

Defendant’s Theory of the Case. In Manning v. United
States* 2* where timely objection was made, the court found that the sub
stantial rights of the defendant had not been affected. The appellant, 
convicted of housebreaking, predicated error on the failure of the trial 
court to issue a special instruction on the defendant’s theory of the case 
under Levine v. United States?2'* The court held that the facts of the * 5
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two cases were sufficiently different for Levine not to be controlling.* 526 527 

Lesser Included Offense. In affirming appellant’s conviction of

error to deny the right to a more balanced charge, . . . when the request therefore had the sup
port of substantial evidence.” 104 U.S. App. D.C. at 283, 261 F.2d at 749; accord, Salley v. 
United States, 122 U.S. App. D.C. 359, 353 F.2d 897 (1965).

526 The court gave few facts in Manning except that appellant had been convicted of 
housebreaking. Furthermore, it did not explain how Levine was distinguishable.

527 ------  F.2d ------  (D.C. Cir. 1967). According to the prosecutor, the defendant, who
fought "most of the time” with his wife, entered her bedroom in the evening and shot her 
six times with a pistol. Although admitting that he had quarrelled with his wife the night 
before, the defendant claimed that she had assaulted him with the gun and that it had gone off 
several times without anyone being shot. He then left the house but, upon returning, found 
her on the bed dying. Id. at------ .

^Accord, Stevenson v. United States, 162 U.S. 313 (1896); Kinard v. United States, 68 
App. D.C. 250, 96 F.2d 522 (1938). The defendant has a right to an instruction on any issue 
fairly raised by the evidence, even though inconsistent with the defense theory. Womack v. 
United States, 119 U.S. App. D.C. 40, 336 F.2d 959 (1964). He is entitled to an instruction 
on a lesser included offense if warranted by the evidence. Broughman v. United States, 124 
U.S. App. D.C. 54, 361 F.2d 71 (1966); see notes 731-33 infra.

See Brooke v. United States,------  F.2d------  (D.C. Cir. 1967).
Belton contended that he was not even present when the deceased was shot. To support a 

manslaughter verdict, the jury would have had to disbelieve completely the prosecutor’s theory 
that defendant shot the deceased in cold blood. It would have had to believe defendant’s story 
that he was assaulted without provocation, but disbelieve that he was absent when the killing 
took place.

The jury may choose to believe only the exculpatory parts of the defendant’s story. Brough
man v. United States, 124 U.S. App. D.C. 54, 361 F.2d 71 (1966); Young v. United States, 
114 U.S. App. D.C. 42, 309 F.2d 662 (1962). If the jury rejects part of his story, it may not, 
however, draw an inference contrary to it unless the inference is supported by affirmative 
evidence. United States v. Wilson, 178 F. Supp. 881 (D.D.C. 1959). In Belton, the court held 
that a reconstruction supportive of a manslaughter verdict could not be "fairly inferred” from 
the testimony. ------  F.2d at ------ .

530 ------  F.2d at ------ .
531 Although police officers cannot procure the commission of a crime, they can use "arti

fice and stratagem” to apprehend criminals. Sorrells v. United States, 287 U.S. 435, 441 
(1932). This defense does not negate an element of the charged offense, but rather exonerates 
one who would otherwise be guilty of that offense. The "acts of its officers estop the govern-

murder in the first degree, the court in Belton v. United States™ reaf
firmed defendant’s right to an instruction on manslaughter if there is 
"any evidence fairly tending to bear upon the issue of manslaughter.”528 
The court noted, however, that in the instant case, a manslaughter verdict 
would require the jury to believe portions of both the prosecution and 
defense stories but arrive at a reconstruction of the crime inconsistent 
with both theories. A manslaughter conviction would be based upon 
mere speculation; hence, an instruction is not required.529 When counsel 
requests a manslaughter instruction in a case of doubtful propriety, how
ever, the court held prospectively that it should be given.530

Evidence Insufficient to Warrant Instructions. The defense of
entrapment531 is available where all elements of the crime charged are 
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present. 2 The appellant in Brooke v. United Stated alleged that the 
trial judge’s refusal to honor a requested instruction on entrapment con
stituted reversable error. Agreeing with the district court, the court of 
appeals noted that the evidence at trial was insufficient to require such 
an instruction since, to find entrapment,034 the jury’s analytical process of 
considering and selecting from conflicting testimony* 533 * 535 would have to 
be "so attenuated as to strain credulity to the breaking point.”536 * 538 Fur
thermore, since ignorance of the presence of narcotics was the thrust of 
appellant’s case, the district court’s instructions, which required a finding 
of "scienter” for conviction, were sufficient to cover the issue raised by 
the requested "entrapment” instruction.53'

ment to prove the offense.” Id. at 454 (dissenting); see Gorin v. United States, 313 F.2d 
641, 654 (1st Cir.), cert, denied, 374 U.S. 829 (1963).

'-See Gorin v. United States, 313 F.2d 641, 653-54 (1st Cir.), cert, denied, 374 U.S. 829 
(1963); Henderson v. United States, 237 F.2d 169,172-73 (5th Cir. 1956).

533------  F.2d------  (D.C. Cir. 1967).
The court speculated that appellant’s counsel was actually seeking an instruction on 

frame-up” which would be "something quite different” from entrapment. Id. at------ ; see
Smith v. United States, 118 U.S. App. D.C. 38, 43-45, 331 F.2d 784, 789-91 (1964) (en 
banc;. The principal difference is probably that a "frame-up” would negate an essential ele
ment of the crime—knowledge—while entrapment requires the presence of all elements of the 
offense. See text accompanying note 532 supra.

The two principal witnesses at the trial were Hampton, an undercover police officer to 
w hom appellant allegedly sold some narcotics, and Pettas, an addict who located narcotics ped- 
llers for him. Hampton testified that appellant sold him ten capsules, half of which contained 
heroin. Pettas stated, however, that prior to this transaction he obtained $15 from Brooke in 
exchange for the ten capsules which he told appellant were filled only with talcum powder; he 
then promoted the sale of these capsules to Hampton. According to Hampton, Pettas was 
with him during the entire time in question. ------ F.2d at------- ,-------.

5‘p,ld. at------ . In order to conclude that appellant had been entrapped the jury would
have had to find that the capsules were not tampered with by the police and some contained 
heroin, as Hampton testified, while disbelieving Pettas’ statement that all ten capsules were 
"blanks.” It would have to accept Pettas’ testimony that he approached appellant and gave him 
the cap des, but reject Hampton’s claim that Pettas was with him the whole time. Finally, it 
would have to find that appellant knew the capsules contained heroin which required negating 
major portions of Pettas’ testimony. "In sum, it would have had to cancel and substitute from 
the testimony ... on a truly amazing scale.” Id. at------ .

637 The court noted that the "entrapment” instruction was requested to focus on the issue 
whether appellant was duped into unwittingly selling to a police officer heroin ... in capsules 

... contain [ing] ... talcum powder.” Id. at------ (emphasis added).
538 369 F.2d 960 (D.C. Cir. 1966).
™See Moore v. United States, 120 U.S. App. D.C. 203, 204, 345 F.2d 97, 98 (1965) 

(charge a lhering precisely to Allen upheld). But see Williams v. United States, 119 U.S. App. 
D.C 190, 338 F.2d 530 (1964).

54,1 The Supreme Court in Allen v. United States ruled that there was no error in instruct
ing the jury, in substance, that:

[Ajlthough the verdict must be the verdict of each individual juror, and not a mere 
acquiescence in the conclusion of his fellows, . . . they should examine the question

Allen Charge. Fulwood v. United States™ again approved039
the use of the Allen charge, an instruction encouraging a deadlocked jury 
to reach a verdict if it can conscientiously do so.°40 The court found that 
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the trial judge’s use of slightly different phraseology and the transposition 
of certain terms in the original Allen charge did not significantly alter 
the effect of the instruction upon the jury and hence did not constitute 
reversible error.* 541 By expressing a desire that henceforth district judges 
"use a form of instruction plainly within Allen”™2 the court underscored 
its concern that a hastily worded instruction might have coercive effects 
on the jury543 and ultimately result in prejudice to the defendant.544

submitted with candor and with a proper regard to the opinions of each other; ... it 
was their duty to decide the case if they could conscientiously do so.

164 U.S. 492, 501 (1896). For an analysis of the history and problems surrounding the 
charge, see Note, Due Process, Judicial Economy, and the Hung Jury: A Reexamination of the 
Allen Charge, 53 VA. L. Rev. 123 (1967).

541 3 69 F.2d at 963. Appellant contended that the Allen charge is coercive per se, and, 
due to the circumstances in which it was given and the slight variations in the wording, the 
charge was particularly coercive. The court, however, found that it was not error to give a 
portion of the charge prior to the entire instruction, and that allowing the jury to recess for the 
night immediately after the charge had been given did not impose a coercive effect. 369 F.2d 
at 962.

MZJd. at 963.
543 Although all federal courts of appeal accept the Allen charge when the language used 

is very similar to that originally summarized by the Supreme Court, divergent wordings may 
have a coercive effect on the jury. Recently, the Supreme Court held the following instructions 
to be coercive. "You have got to reach a decision in this case.” Jenkins v. United States, 380 
U.S. 445, 446 (1965). Even though the Allen charge has been found to be constitutional per 
se, some courts have maintained a hostile attitude toward it. See, e.g., Green v. United States, 
309 F.2d 852 (5th Cir. 1962); cf. Powell v. United States, 297 F.2d 318 (5th Cir. 1961). See 
generally Note, Deadlocked Juries and Dynamite: A Critical Look at the "Allen Charge? 31 
U. Chi. L. Rev. 386 (1964).

MA See, e.g., Jenkins v. United States, 380 U.S. 445 (1965) (language implied that jury 
had to reach a verdict); Williams v. United States, 119 U.S. App. D.C. 190, 338 F.2d 530 
(1964) (reference to a "clear minority” on the jury coercive).

545 Fed. R. Crim. P. 30 provides, in part: "No party may assign as error any portion of 
the charge or omission therefrom unless he objects thereto before the jury retires to consider its 
verdict, stating distinctly the matter to which he objects, and the grounds of his objection.”

546 A party normally must make his objection known before the jury retires to consider its 
verdict. A case decided this term was affirmed solely on the ground that the objection was not 
timely made. Madison v. United States, 365 F.2d 959 (D.C. Cir. 1966). Moreover, if only 
part of an instruction is inaccurate, there is no reversible error if the instruction as a whole has 
sufficiently conveyed the correct law to the jury. See, Circuit Note: 1964-1965 Term 267 n. 
372.

547 Rule 52(b), designed to complement rule 30 and to prevent miscarriage of justice, al
lows "plain errors or defects affecting substantial rights [to] be noticed although they were not 
brought to the attention of the court.” Fed. R. Crim. P. 52(b).

548 364 p.2d 702 (D.C. Cir. 1966).

Erroneous Instructions. This term the court affirmed several
decisions in which the basis of appeal was that the instructions given 
were erroneous, although no timely objection was made at trial.545 
Though the cases follow well established law,546 they demonstrate the 
court’s hesitancy to invoke judicial discretion and find plain error under 
rule 52(b).547 548

In Robertson v. United States,™*  appellant, convicted of robbery, 
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sought reversal because of the trial court’s reference to him as a "crimi
nal’ and its charge that his possession of the property should be "very 
satisfactorily explained.”549 The court ruled that this in itself did not 
constitute prejudice and reversible error under rule 52(b).550 * In another 
case/ ' the court also found no plain error because the instructions, 
viewed in their entirety,552 could not have misled the jury, even though 
supplementary instructions in response to an inquiry by the jury were 
"dubious.”553 *

549 Defendant had also claimed that the trial court’s instruction on reasonable doubt 
shoe!J have been expanded to charge the jury that, in order to convict him, the evidence 
shoe! : exclude every reasonable hypothesis other than guilt. The court branded this as "not 
necessary.” 364 F.2d at 703 n.l; see Holland v. United States, 348 U.S. 121 (1954); Hunt 
v. United States, 115 U.S. App. D.C. 1, 316 F.2d 652 (1963). The Supreme Court, however, 
in Holland found this instruction to be "confusing and incorrect.” 348 U.S. at 140. Yet, 
Robertson and Hunt imply that it is permissible.

’ 'The court then considered the main problem in an instruction on possession. "The 
primary concern which this court has had with the instruction on possession is that the jury be 
aware that possession, unless explained, creates only an inference of guilt . . . not a presumption 
. . . .' 364 F.2d at 703; see McKnight v. United States, 114 U.S. App. D.C. 40, 309 F.2d 660

1 19 2 ; Bray v. United States, 113 U.S. App. D.C. 136, 306 F.2d 743 (1962). In the instant 
case, the court said that the jury was not left in any doubt about this distinction.

“1 Vauss v. United States, 370 F.2d 250 (D.C. Cir. 1967).
If the instruction, taken as a whole, has conveyed the correct law to the jury, there is no 

reversible error. See, e.g., Levin v. United States, 119 U.S. App. D.C. 156, 338 F.2d 265 
(1964), cert. denied, 379 U.S. 999 (1965) (instruction that habit did not constitute proof not 
unduly prejudicial); Roberts v. United States, 109 U.S. App. D.G 75, 284 F.2d 209, cert, de
nied, 368 U.S. 863 (I960) (failure to include certain evidence in corroboration instruction not 
prejudicial).

55 ; In the initial instruction to which no objection was made, the trial court correctly in
structed the jury on what constituted prima facie evidence of an illegal purchase and sale of 
narcotics under 26 U.S.C. § 4704(a). When the jury returned "to inquire whether possession 
constituted purchase and sale of narcotics and whether it constituted knowledge that the nar
cotics were illegally imported,” the court merely answered in the affirmative. 370 F.2d at 
252.

r>54 295 U.S. 78 (1935). The prosecutor "may prosecute with earnestness and vigor . . . . 
But, while he may strike hard blows, he is not at liberty’ to strike foul ones.” Id. at 88.

555 The case against Berger was weak because it depended upon the testimony of an accom- 
plice with a long criminal record. Id. at 89. The relative strength of the evidence against the 
defendant is a material factor in weighing whether trial errors require reversal. E.g., Cross v.

ted States, 122 U.S. App. D.C. 283, 353 F.2d 454 (1965); Jones v. United States, 119 U.S. 
App. D.C. 213, 338 F.2d 553 (1964). If the case against the defendant were strong, however, 
a different conclusion might be reached. See, e.g., McFarland v. United States, 80 U.S. App. 
DC. 196, 150 F.2d 593 (1945), cert, denied, 326 U.S. 788 (1946) (objectionable statements 
or prosecutor not reversible error because of overwhelming evidence of guilt); Fitter v. United 

General Conduct of Trial

Misconduct of Prosecutor. The court has reaffirmed the princi
ple established by the Supreme Court in Berger v. United States^ that 
misconduct of the prosecutor in his cross-examination of witnesses or 
summation address to the jury may require reversal of the conviction, 
particularly when the case against the defendant is weak.555 The district 
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court in King (Francina) v. United States™ after refusing to grant de
fendant’s motion for a directed verdict of not guilty by reason of insanity, 
convicted her of manslaughter. Taking notice of the actions of the prose
cutor during the trial,00* the court of appeals found that they constituted 
misconduct of such a persistent nature556 557 558 that the probability of preju
dice to the appellant required reversal.559 560 In Brown (John) v. United 
States™ the court similarly found reversible error rooted upon the prose
cutor’s summation to the jury wherein he posed, as the alternative to the 
defendant’s conviction, the jury’s assent to martial law.561

States, 258 F. 567 (2d Cir. 1919); cf. Blaine v. United States, 78 U.S. App. D.C. 64, 136 F.2d 
284 (1943).

556 372 F.2d 383 (D.C. Cir. 1967). Defendant was convicted of manslaughter for the 
fatal stabbing of her brother while she was intoxicated. The sole defense was that of insanity. 
See notes 759-64 infra and accompanying text.

557 The court relied on rule 52(b): "Plain errors or defects affecting substantial rights may 
be noticed although they were not brought to the attention of the court.” FED. R. CRIM. P. 
52(b). In capital cases, the court will scrutinize the trial record with the utmost care to dis
cover any serious error not called to their attention. Collazo v. United States, 90 U.S. App. 
D.C. 241, 253, 196 F.2d 573, 585, cert, denied, 343 U.S. 968 (1952); see Williams v. United 
States, 76 U.S. App. D.C. 299, 300, 131 F.2d 21, 22 (1942).

558 In cross-examination and summation, the prosecutor asserted, contrary to the only ex
pert testimony introduced into evidence, that the defendant was not suffering from an organic 
disorder and was therefore sane. He also misrepresented that an expert witness had agreed that 
defendant did not suffer an organic disorder. His remarks were so prolonged and pervasive 
that the majority found "it would have been well nigh impossible to dissipate [their impro
priety].” 372 F.2d at 395. See generally Freedman, The Professional Responsibility of the 
Prosecuting Attorney, 55 Geo. L.J. 1030, 1038 (1967).

In dissent, Judge Miller protested the holding of improper conduct, pointing out that, on 
appeal, defense counsel did not request reversal on that ground and that the idea was not sug
gested to the majority by anybody who had a part in the presentation of the case. 372 F.2d at 
399. See generally Braun, Ethics in Criminal Cases: A Response, 55 Geo. L.J. 1048, 1059 
(1967).

The court had formerly held that a prosecutor may not import his own testimony, unsup
ported by any evidence, into a criminal trial. Johnson v. United States, 121 U.S. App. D.C 
19, 347 F.2d 803 (1965) (cannot premise closing argument on evidence not admitted); see 
Stewart v. United States, 101 U.S. App. D.C. 51, 54-56, 247 F.2d 42, 45-47 (1957) (prose
cutor’s statement amounts to unsworn testimony); 6 J. WIGMORE, EVIDENCE § 1806 (3d ed. 
1940).

The King court pointed that, since no expert testimony was available to support his claims, 
the prosecutor might have properly "confrontfed] the witnesses with a divergent view ex
pressed in a medical text.” 372 F.2d at 394. Such texts have to be sufficiently authoritative 
in the eyes of the court. See Reilly v. Pinkus, 338 U.S. 269, 275 (1949); Abrams v. Gordon, 
107 U.S. App. D.C. 254, 276 F.2d 500 (I960).

559 An honest misinterpretation of testimony, however, does not constitute reversible error 
without some indication of resulting prejudice. Nicholson v. United States, 221 F.2d 281, 
284 (Sth Cir. 1955); Vendetti v. United States, 45 F.2d 543, 544 (9th Cir. 1930).

560 370 F.2d 242 (D.C. Cir. 1966).
561 The court found the reference to martial law, in its contemporary context, "an espe

cially flagrant and reprehensible appeal to passion and prejudice.” Id. at 246; see Viereck v. 
United States, 318 U.S. 236, 247 (1943); Berger v. United States, 295 U.S. 78 (1935).

Bias. A party charging a trial judge with personal prejudice
against him or bias in favor of an adverse party must file an affidavit of 
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prejudice in order to demand the judge’s withdrawal.562 This affidavit, 
indicating the facts upon which the charge of personal prejudice is 
based,563 must be timely564 and legally sufficient.565 * In Tynan v. United 
States,'"'' appellants, in their affidavits, charged that the trial judge had 
made prejudicial statements during the original trial and therefore should 
have relieved himself from hearing the remand. The trial judge struck 
the affidavits and refused to withdraw. Finding that the alleged preju
dicial statements of the trial judge did not have an extrajudicial source,567 
and holding that the filed affidavits were therefore legally insufficient, 

562 Whenever a party to any proceeding in a district court makes and files a timely 
and sufficient affidavit that the judge before whom the matter is pending has a per
sonal bias or prejudice either against him or in favor of any adverse party, such judge 
shall proceed no further therein, but another judge shall be assigned to hear such 
proceeding.

The affidavit shall state the facts and the reasons for the belief that bias or preju
dice exists, and shall be filed not less than ten days before the beginning of the 
term at which the proceeding is to be heard, or good cause shall be shown for fail
ure to file it within such time. A party may file only one such affidavit in any case. 
It shall be accompanied by a certificate of counsel of record stating that it is made 
in good faith.

28 U.S.C. § 144 (1964).
The alleged bias and prejudice to be disqualifying must stem from an extrajudicial 

rce and result in an opinion on the merits on some basis other than what the judge learned 
:rom his participation in the case.” United States v. Grinnell Corp., 384 U.S. 563, 583 (1966). 
Compare Berger v. United States, 255 U.S. 22 (1921) with Eisler v. United States, 83 U.S. App. 
DC. 315,170 F.2d 273 (1948), cert, dismissed, 338 U.S. 883 (1949).

504 The court of appeals has held that an affidavit of personal prejudice or bias filed on 
'he day the case was to be tried, after the trial judge had presided, without objection, for two 
:a.s over hearings on pre-trial motions, was untimely. The court noted, however, that if on 
reman i the case should be assigned to the same judge, the affidavit should be considered. 
La ighlin v. United States, 120 U.S. App. D.C. 93, 99-100, 344 F.2d 187, 193-94 (1965); see 
Eisler v. United States, 83 U.S. App. D.C. 315, 319-20, 170 F.2d 273, 277-78 (1948), cert, 
dismissed, 338 U.S. 883 (1949).

In another case, the court held that an affidavit filed on the fifth day of trial was not un
timely because the facts alleged in the affidavit were not known to petitioner, or his counsel, 
before trial. Hurd v. Letts, 80 U.S. App. D.C. 233, 152 F.2d 121 (1945).

505 To be legally sufficient an affidavit must state facts and reasons which tend to show 
personal prejudice and bias to a reasonable mind and must give support to the charge of a

ent mind" that may prevent or impede an impartial judgment. Berger v. United States, 255 
U.S. 22, 33-34 (1921); Hurd v. Letts, 80 U.S. App. D.C. 233, 152 F.2d 121 (1945); see Eisler 
v. United States, 83 U.S. App. D.C. 315, 170 F.2d 273 (1948), cerZ. dismissed, 338 U.S. 883 
(1949). The judge must pass only on the legal sufficiency of these facts and not on their 
truth Berger v. United States, supra at 35-36; see Eisler v. United States, supra-, Korer v. Hoff
man, 212 F.2d 211 (7th Cir. 1954).

M®3"6 F.2d 761 (D.C. Cir. 1967), petition for cert, filed, 56 U.S.L.W. 3053 (U.S. July 
1 ’,19 ~ ) (No. 389); see notes 226-29 supra and accompanying text. The three appellants in 
this case '’■ere convicted of mail fraud. Their initial appeal was based on the allegation that they 
were denied a speedy trial; the appellate court remanded the case for additional fact finding. 
The ; . ige on remand was the original trial court judge, and two of the appellants filed the 
affidavits of prejudice. Id. at 762, 764. The court, however, considered this same issue in 
regard to the third appellant. Id. at 764.

567 See note 563 supra.
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the appellate court affirmed.568

568 376 F.2d at 765.
569 young v. United States, 120 U.S. App. D.C. 312, 315, 346 F.2d 793, 796 (1965).
570 With respect to this latter stage, although the trial judge has the option of giving a 

cautionary instruction, past decisions indicate that there is actually very little he can do short 
of declaring a mistrial. See Marshall v. United States, 360 U.S. 310 (1959) (per curiam); 
Young v. United States, 120 U.S. App. D.C. 312, 346 F.2d 793 (1965); Coppedge v. United 
States, 106 U.S. App. D.C. 275, 272 F.2d 504 (1959), cert, denied, 368 U.S. 855 (1961).

571 369 F.2d 959 (D.C. Cir. 1966) (per curiam).
572 The court merely asked the jury members to raise their hands if anyone had overheard 

the conversation at the bench. When no juror so indicated, the matter was not further pur
sued by defense counsel and was therefore dropped. The court seemed to place some reliance 
for its decision on the lack of further objection by counsel. This has not always proved to be 
an accurate reflection of counsel’s concern. See Young v. United States, 120 U.S. App. D.C 
312, 346 F.2d 793 (1965) (prior antagonism of judge justified counsel’s avoiding further ob
jection).

573 Goldsby v. United States, 160 U.S. 70 (1895); Hart v. United States, 76 U.S. App. D.C. 
193, 130 F.2d 456 (1942); Ofenstein v. Bryan, 20 App. D.C. 1 (1902).

574 ------ F.2d--------,-------(D.C. Cir. 1967). Brooke involved a conviction for sale of nar
cotics which rested on the testimony of a government agent. During the Government’s case
in-chief, the agent testified that the addict who aided him in arranging the sale had never left 
the car during the entire transaction. Defense counsel then called the addict as a witness. He 
stated that he did leave the car prior to the sale and made a secret deal with the defendant in 
which talcum powder rather than heroin would be sold to the agent. On rebuttal, the Govern
ment re-called the agent who repeated his direct testimony that the addict had never left the 
car. This repetition was permitted because the intervening testimony of the addict gave new 
weight and importance to the question of whether the addict had made the alleged deal.

In another case this term, the court of appeals considered another aspect of the problem of 
rebuttal evidence. Washington v. United States, 379 F.2d 166 (D.C. Cir. 1967). In Wash
ington, the issue before the jury had been whether a rape victim’s identification of appellant as 
the assailant was reliable. After some deliberation, the jury requested additional information 
on the lighting conditions in the area where the rape occurred. Over defense counsel’s objec
tion, the trial judge read to the jury a weather report which stated that the visibility’ was eight 
miles. Shortly thereafter the jury returned a verdict of guilty. Noting that the major issue in 
the case had apparently been resolved by this general report which the defendant had no prac
tical opportunity to rebut, the court reversed the conviction.

Contamination of Jury. Whenever the jury may have overheard
some prejudicial matter not intended for its collective ears, a trial judge 
is obligated to inquire whether any of its members, in fact, did over
hear.569 The issue of scope of inquiry actually consists of two stages: 
What inquiries must be made to determine if the jury actually has over
heard, and what subsequent inquiries are required when one of the jury 
responds in the affirmative.570 571 Young v. United States311 indicates that 
a simple question will suffice at the first stage.572

Scope of Rebuttal Testimony. The permissible scope of rebut
tal testimony has always been within the sound discretion of the trial 
judge.573 574 Where the rebuttal testimony, though repetitive, is responsive 
to some new issue raised by the defense and not adequately covered in 
cross-examination, Brooke v. United States31"1 has indicated that such dis
cretion will not be questioned.
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POSTCONVICTION PROCEEDINGS

Sentencing

Credit—Presentence Custody. In I960, Congress amended Ti
tle 18 of the United States Code to provide for crediting presentence cus
tody toward service of a minimum mandatory sentence?15 In Stapf v. 
United States,'"b the court of appeals considered three cases involving 
denials of rule 35 motions ’11 which sought to have time spent in custody 
for want of bail518 before sentencing credited against appellants’ sen
tences. Convicted on charges requiring no minimum mandatory sen
tence, each appellant had received the maximum authorized sentence 
with no provision for credit of presentence custody.519 Since such sen
tences were not explicitly included in the amended credit provision, the 
court examined the legislative history of the I960 amendment to deter
mine whether Congress intended to exclude nonmandatory sentences 
rrom credit considerations.575 * * 578 579 580 It found that Congress did not intend non
mandatory and minimum mandatory sentences to be treated differently581 
and stated that such treatment would establish "an irrational and arbi-

575 18 U.S.C. § 3568 (1964) reads in part:
The Attorney General shall give any such person credit toward service of his sentence 
for any days spent in custody prior to the imposition of sentence by the sentencing 
court for want of bail set for the offense under which such sentence was imposed 
where the statute requires the imposition of a minimum mandatory sentence.

In the past, some courts, giving a strict interpretation and application to this statute, re- 
fused to credit presentence custody against any sentence other than a minimum mandatory 
one. See Scott v. United States, 326 F.2d 343 (8th Cir. 1964); Dunn v. United States, 38 
F.R.D. 182 (W.D.S.C. 1965), rev’d, 376 F.2d 191 (4th Cir. 1967).

a7« 367 F.2d 326 (D.C. Cir. 1966).
677 FED. R. Crim. P. 35 reads:

The court may correct an illegal sentence at any time. The court may reduce a 
sentence within 60 days after the sentence is imposed, or within 60 days after receipt 
by the court of a mandate issued upon affirmance of the judgment or dismissal of 
the appeal, or within 60 days after receipt of an order of the Supreme Court deny
ing an application for writ of certiorari.

578 Section 3568 requires credit only if time spent in confinement was "for want of bail.” 
See note 575 supra.

579 367 F.2d at 327. Since the prisoners were sentenced to the maximum term allow
able, the court of appeals concluded that no credit could possibly have been intended by the 
sentencing court. Id. at 327 n.2.

5««// at 328.
The legislative history of the I960 amendment indicates that its purpose was to grant 

specific statutory authority to credit presentence custody against a minimum mandatory sen- 
tence in order to end the unjust imposition of identical mandatory sentences on offenders who 
were free on bail before sentencing and those who were in presentence custody. Evidently, no 
need was felt to provide such authority for credit toward nonmandatory sentences. See H.R. 
Rep. No. 2058, 86th Cong., 2d Sess. (I960).

The Stapf court found that when Congress enacted the I960 amendment it made a basic 
assumption that the federal courts would continue their general practice of crediting presen
tence custody against nonmandatory sentences. 367 F.2d at 328; see H.R. Rep. No. 2058, 
86th Cong., 2d Sess. (I960); S. Rep. No. 1696, 86th Cong., 2d Sess. (I960). But see Williams 
v. United States, 118 U.S. App. D.C. 255, 335 F.2d 290 (1964).
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trary classification.”582 The court also noted that the Bail Reform Act 
of 1966583 removed the basis for such discrimination by formally stating 
that presentence custody will be automatically credited against all sen
tences.584 Although this provision is not retroactive,585 the court achieved 
the same result, where maximum sentences were imposed, by requiring 
that the district court exercise its authority regarding sentences imposed 
prior to the 1966 act consistently with what it deemed the implicit con
gressional intent of the I960 amendment.586

582 367 F.2d at 328. The court could find "no rational basis for a classification whereby 
credit for presentence custody for lack of bail is required as to minimum term offenses but is 
deniable as to other, less serious offenses.” Id. at 328-29. The district court had the power 
to discontinue this discrimination. See, e.g., Draper v. Washington, 372 U.S. 487, 497-98 
(1963); Griffin v. Illinois, 351 U.S. 12, 17-20 (1956). The arbitrary classification in these 
cases—and in Stapf—was the result of affirmative action by particular courts in denying one 
class of persons a right enjoyed by another class "as an element of the system of justice.” 367 
F.2d at 329.

583 18 U.S.C. § 3146 (Supp. II, 1967).
584 367 F.2d at 329; accord, Dunn v. United States, 376 F.2d 191, 194 (4th Cir. 1967).
585 367 F.2d at 329; Allen v. United States, 264 F. Supp. 420, 422 (M.D. Pa. 1966).

See notes 581-82 supra. The court took extra precaution to make certain its decision 
would not be construed as a retroactive application, either by intent or effect, of the Bail Re
form Act of 1966. The distinction drawn was that the 1966 Act requires an administrative 
credit against all sentences while the Stapf ruling applied credit only where the maximum term 
was imposed. Where less than the maximum term is imposed, "it is possible, as a matter of 
mechanical calculation, that credit could have been given, [and] we will conclusively presume 
it was given.” 367 F.2d at 330; see note 579 supra.

587 The original rule read as follows: "A sentence of imprisonment shall be stayed if an 
appeal is taken and the defendant elects not to commence service of the sentence or is admitted 
to bail.” Fed. R. Crim. P. 38(a)(2), 18 U.S.C. App. (1964). The amended rule eliminates 
the election; instead, it empowers the trial court to recommend a defendant’s confinement near 
the place of trial or appeal” for a period reasonably necessary [to] . . . assist in the preparation 
of his appeal . . . .” FED. R. CRIM. P. 38(a) (2).

588 Under the old rule, to execute an election not to commence service of sentence, an ap
peal from the conviction must actually have been taken. Cook v. United States, 237 F. Supp. 
830, 834 (E.D. Texas 1964), aff’d, 340 F.2d 959 (5th Cir.), cert, denied, 381 U.S. 939 (1965).

589 370 F.2d at 225.
590 5^, Allocco v. Heritage, 310 F.2d 719 (5th Cir. 1962); United States v. Cortese, 

244 F.2d 872 (2d Cir. 1957). The election itself must have been entered knowingly, that is 
with full knowledge of the consequences, and voluntarily. Bolden v. Clemmer, 235 F. Supp. 
832, 834 (E.D. Va. 1964).

591 370 F.2d 224 (D.C. Cir. 1966).

Credit—Postsentence Custody. Before the Supreme Court’s
1966 amendment to rule 38(a)(2),587 a federal prisoner who appealed 
his conviction could elect not to commence service of his sentence and to 
remain confined locally pending the outcome of the appeal,588 so that he 
could more conveniently assist counsel in his appeal when unable to post 
bond.589 While this election remained in effect, the sentence was stayed; 
no credit was received for the time spent in jail.590 On appeal from his 
conviction, appellant in McCoy v. United States591 sought credit against 
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his sentence for time in custody under the old rule 38(a)(2) election.592 
The court deemed it improper to consider the credit issue, which had 
never been presented to the district court for a ruling. While avoiding 
rhe more difficult constitutional issues raised in the appeal,593 the McCoy 
panel recommended that appellant seek a change in his sentence under 
rule 35,594 595 which it clearly felt should be granted by a retroactive appli
cation of the "spirit” of the new rule 38(a)(2).590

592 Notwithstanding contrary judicial decisions, appellant argued that the old rule 38(a) 
2 and 18 U.S.C. § 3568 (1964) do not require the interpretation that the prisoner will not

receive credit on his sentence. 370 F.2d at 224; see note 590 supra and accompanying text. 
For a discussion of the court’s construction of § 3568, see notes 576-86 supra and accom
panying text.

Although the Government conceded that the new rule without an election provision should 
result in credit for appellant’s time in jail after its effective date, it argued against any retro- 
active effect solely because the Supreme Court made no such provision when it formulated the 
amendment 370 F.2d at 225.

593 McCoy argued that construing the election as a bar against credit for time in custody 
constituted an "invidious discrimination” against indigent defendants. Since they are unable 
to post bond, the election was the only means of achieving the same rights which nonindigents 
could achieve without remaining in confinement—the right to consult with counsel and assist 
in the appeal. 370 F.2d at 225. See generally Griffin v. Illinois, 351 U.S. 12 (1956).

594 FED. R. CRIM. P. 35, quoted in note 577 supra.
595 370 F.2d at 225.
596 See, e.g., Heflin v. United States, 358 U.S. 415, 419 (1959); Prince v. United States, 

352 U.S. 322, 327 (1957); Davenport v. United States, 122 U.S. App. D.C. 344, 345, 353 F.2d 
882, 883 (1965). See generally Note, Twice in Jeopardy, Ty YALE L.J. 262, 299-321 (1965).

597 This doubt must be "substantial.” Irby v. United States,------ F.2d--------,------- (D.C.
Cir. 1967), reheard en banc, No. 19,988 (D.C. Cir. June 28, 1967).

698See, e.g., Ladner v. United States, 358 U.S. 169, 178 (1958); Bell v. United States, 349 
’ v 81, 83-84 (1955); Ingram v. United States, 122 U.S. App. D.C. 334, 335-37, 353 F.2d 
8'2, 8'3-~5 (1965). Mindfulness of legislative intent has led the Supreme Court, on one 
occasion, to exempt narcotics statutes from this general rule, finding that Congress intended 
harshness in this area. See Gore v. United States, 357 U.S. 386, 390-91 (1958).

5W------ F.2d ------  (D.C. Cir. 1967), reheard en banc, No. 19,988 (D.C. Cir. June 28,
196').

' ' D C. Code Ann. § 22-1801 (1967). This crime requires entry with an intent "to com
mit any criminal offense.” Id.

Consecutive Sentences. When Congress enacts overlapping
criminal statutes, allowing a single continuous course of action to tech
nically violate both provisions, doubt as to congressional purpose often 
results. Theoretically, a person who, in a single course of conduct, vio
lates two separate criminal laws may be convicted for both offenses; the 
court may impose separate sentences stipulating that they should run con
secutively. Whether two distinct offenses arising out of the same activity 
can be consecutively punished depends upon the legislative intent in writ
ing the separate statutes.596 When that intent is in doubt,597 the general 
rule of the federal courts is to forego consecutive punishment.598 *

Although the offenses arose out of a single course of action, the ap
pellant in Irby v. United States0™ was convicted of housebreaking600 and 
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robbery601 602 and consecutively sentenced on both counts. After comple
tion of the housebreaking sentence, Irby filed a section 2255 motion002 
with the district court seeking vacation or correction of his robbery sen
tence, but it was denied. On review, the court of appeals, applying this 
"rule of lenity,”603 found that the sentence for robbery was illegal since 
the Government had failed to dispel "substantial doubt”604 concerning 
the intent of Congress in enacting distinct housebreaking and robbery 
statutes.

601 D.C. CODE ANN. § 22-2901 (1967). This was the criminal offense which the appel
lant intended to commit when entering the victim’s dwelling and which he, in fact, did commit.

602 28 U.S.C. § 2255 (1964). Collateral attack by means of § 2255 is permitted against 
consecutive sentences. Ladner v. United States, 358 U.S. 169, 172 (1958). See also In re 
Snow, 120 U.S. 274, 285-86 (1887).

603 5'20 generally Note, Twice in Jeopardy, supra note 596, at 313-17. This rule has not 
developed "out of any sentimental consideration, or for want of sympathy with the purpose of 
Congress in proscribing evil or anti-social conduct. It may fairly be said to be a presupposi
tion of our law to resolve doubts . . . against the imposition of a harsher punishment” Bell v. 
United States, 349 U.S. 81, 83 (1955).

604 -------- F.2d at -------- .
Q05Id. at ------ .
606 [T]he intent to commit another crime is at the heart of the offense. By deterring 

housebreaking Congress meant also to deter the intended crime which might follow. 
If so, then the housebreaking statute already punishes Irby for the possibility or 
probability of his intended robbery. We do not think Congress would have wanted 
to punish for the probability of robbery and the robbery itself.

Id. at------ ; see Prince v. United States, 352 U.S. 322 (1957).
607 Judge McGowan felt this case did not present sufficient doubt ’’to warrant . . . acting

upon an assumption of Congressional purpose other than that normally to be derived from the 
legislative scheme.” ------  F.2d at------ .

608 Bell v. United States, 349 U.S. 81, 84 (1955); accord,------ F.2d at------- . "If Congress
desires to create multiple offenses from a single act . . . Congress can make that meaning clear.” 
Ladner v. United States, 358 U.S. 169, 178 (1958).

609 384 U.S. 373 (1966).
610 Recognizing that mere affirmance of the 6-month sentence would not preclude the im-

Noting that both common law and the legislative history are at best 
ambiguous regarding separate sentencing for these and similar crimes,605 
the court opined that Congress probably did not intend separate punish
ment for both crimes since one of the statutes was evidently devised to 
sanction the housebreaker who is prevented from completing his intended 
crime.606 While one member dissented,607 the court felt that the rule of 
lenity militated "against turning a single transaction into multiple of
fenses . . . .”608 609 On June 28, 1967, this case was reheard en banc after 
the panel opinion and judgment were vacated. The above discussed issue 
hopefully will be clarified in the forthcoming en banc decision.

Contempt Sentences. Before the Supreme Court’s decision in
Cheff v. Schnackenber^ sustaining a sentence of 6-months’ imprison
ment for criminal contempt after a non jury trial,610 the rule in the Dis-
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trier of Columbia limited non jury criminal contempt convictions to a 
90-day maximum sentence?11 In Schnurman v. United States^12 a crim
inal contempt proceeding?13 the district court denied defendant’s request 
for a juryr trial. After declaring defendant guilty, but before the formal 
ruling and sentencing, the Cheff opinion was announced. Feeling re
leased from the 90-day limitation, the judge sentenced Schnurman to 
6-months’ imprisonment.

On appeal, the court deemed this procedure unfair since it considered 
the permissible maximum sentence "highly relevant” to the judge’s deci
sion on the type of trial to be held. It felt that this case exemplified the 
"appropriate circumstances” which Cheff acknowledged would permit 
revision of contempt sentences by appellate courts.* 613 614 * Exercising its su
pervisory jurisdiction?13 the court affirmed the conviction but vacated 
the sentence because it considered the trial court’s procedure to be an 
abuse of discretion?16 On remand, it directed the district court to impose 
a sentence of not more than 90 days.

position of greater penalties in future cases, the Supreme Court expressly ruled "that sentences 
exceeding six months for criminal contempt may not be imposed by federal courts absent a 
jury trial or waiver thereof.” Id. at 380.

'511 See Rollerson v. United States, 119 U.S. App. D.C. 400, 408-09, 343 F.2d 269, 277-78 
1 1 . Both Rollerson and Cheff considered nonjury criminal contempt convictions as petty

orfer.se convictions. The Rollerson court referred to the District of Columbia Code for the 
maximum permissible punishment in nonjury criminal cases. See D.C. CODE Ann. § 16-706 

19 ~) ■ The definition of a petty offense in the United States Code, however, was the source 
of the 6-month limitation in Cheff. See 18 U.S.C. § 1 (1964).

«i-’379 F.2d 92 (D.C. Cir. 1967).
613 It was alleged that at his trial for carnal knowledge Schnurman had tried to influence 

j juror. Id. at 93. A mistrial was declared and appellant was later acquitted by reason of in
sanity. Id. at 93 n.l.

614 In Cheff, the Court clearly stated that it was not restricting "the power of a reviewing
< urt, in appropriate circumstances, to revise sentences in contempt cases . . . .” 384 U.S. at
380. Evidently the determination of what constitutes "appropriate circumstances" remains for 
the discretion of the individual courts.

’ ’’Although this court has never discussed the point, other courts have clearly indicated 
that supervisory jurisdiction will be exercised only for compelling reasons. See, e.g., State ex 
rel. Crowley v. District Court, 108 Mont. 89, 104-05, 88 P.2d 23, 30-31 (1939). It will not 
be employed merely to control the exercise of discretion by a lower tribunal. See In re Phelan, 
225 Wis. 314, 321, 274 N.W. 411, 415 (1937); State v. Neville, 157 Mo. 386, 57 S.W. 1012 
(1900;. Primarily, it is intended to be available where it is necessary to achieve the ends of 
justice through control over lower courts. This may, however, encompass discretionary mat
ters. Ex parte Alabama Textile Prods. Corp., 242 Ala. 609, 613, 7 So. 2d 303, 305-06 (1942).

016 The court found power to remedy such abuse in 28 U.S.C. § 2106 (1964) and in its 
"supervisory power over the administration of justice.” 379 F.2d at 93. To exercise the 
br >au p >wer of this statute when discretionary matters are involved, the reviewing court must 
find abuse of discretion. See United States v. Johnson, 345 F.2d 457, 459 (6th Cir.), cert, 
denied, 382 U.S. 836 (1965); Travelers Fire Ins. Co. v. Ranney-Davis Mercantile Co., 173 F.2d 
844, 851 (10th Cir.), cert, denied, 531 U.S. 930 (1949). This exercise of supervisory juris
diction is analogous to the ex post facto limitation upon the legislature which prohibits retro- 
active application of laws aggravating crimes or increasing the punishment therefor. Bouie 
v. City of Columbia, 378 U.S. 347, 353 (1964), citing Calder v. Bull, 3 U.S. (3 Dall.) 386, 390

orfer.se
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Appeal

Bail Pending Appeal. Bail before trial, which is a statutory right
in the District of Columbia in all but capital cases,* 617 is considered to be 
a guarantee of appearance for trial.618 After conviction and pending 
appeal, however, the granting of bail is discretionary; the court may con
sider not only the problem of flight, but also the possibility of danger to 
the community if the appellant were released.619 In v. United

(1798). Although the court made no reference to this analogous rule in support of its posi
tion, it seems that the approach is identical in both situations.

617 Fed. R. Crim. P. 46(a)(1). Bail most likely originated before recorded English law 
and was accomplished by turning over the accused to the safekeeping of a third party. If the 
accused failed to appear, the custodian had to appear in his place. Gradually, the surety was 
allowed to forfeit a pledged sum of money instead of himself, and finally bail was obtained 
only by pledging a sum of money. A. Pye, W. Greenhalgh, G. Shadoan, J. Okun, G. 
Bellow, D. McCarthy, Materials on Criminal Procedure in the District of Co
lumbia 636-37 (1964) [hereinafter cited as Materials on Criminal Procedure].

Bail in the form of a bond or other monetary security may be excessive for an indigent re
gardless of the amount. See President’s Commission on Law Enforcement and Admin
istration of Justice, Task Force Report: The Courts 37 (1967) [hereinafter cited as 
President’s Commission: Courts]. Such detention possibly costs the federal, state and lo
cal governments over $100 million per year. PRESIDENT’S COMMISSION: COURTS 38.

sis Stack v. Boyle, 342 U.S. 1 (1951); see 18 U.S.C. § 3146 (Supp. II, 1965-1966). Bui 
see Carlson v. Landon, 342 U.S. 524 (1952) (preventive detention allowed under Internal Se
curity Act of 1950, § 23, 64 Stat. 987); Carbo v. United States, 288 F.2d 686 (9th Cir.), cert, 
denied, 365 U.S. 861 (1961) (preventive detention during trial). See generally Circuit Note: 
1965-1966 Term 3.

The right to bail is rationalized under the presumption of innocence until proven guilty, 
but there is a dispute as to whether there is an absolute right to bail. Compare Stack v. Boyle, 
supra, and United States v. Motlow, 10 F.2d 657 (7th Cir. 1926), and Trimble v. Stone, 18' 
F. Supp. 483 (D.D.C. I960), with Carlson v. Landon, supra, and Mastrian v. Hedman, 326 
F.2d 708 (8th Cir.), cert, denied, 376 U.S. 965 (1964). It is argued that the 8th amendment 
was derived from the English Bill of Rights of 1689, 1 W. & M. 2, c.2, § 1(10). England, 
then and now, has allowed preventive detention before trial. Furthermore, the enactment of 
the Judiciary Act of 1789, 1 Stat. 73, 91, did not make bail a matter of right in capital cases. 
Carlson v. Landon, supra at 545-46; PRESIDENT’S COMMISSION ON CRIME IN THE DISTRICT 
of Columbia, Report 522 (1966); Materials on Criminal Procedure 637. But see 
Foote, The Coming Constitutional Crisis in Bail: I, 113 U. Pa. L. Rev. 959 (1965). If bail 
were an absolute right, then preventive detention, wherein the effect on the community is con
sidered, would be excessive bail under the 8th amendment.

619 FED. R. Crim. P. 46(a)(2); D.C. ClR. R. 33(f). Bail pending appeal is favored. Bandy 
v. United States, 81 S. Ct. 197 (I960); see note 621 injra. The Bail Reform Act continues 
these considerations for denial, but also the Bandy preferences. See 18 U.S.C. § 3148 (Supp. 
II, 1965-1966).

620 365 F.2d 956 (D.C. Cir. 1966) (Bazelon, C.J., Leventhal, Burger, JJ.). Judge Leven
thal disagreed with the Chief Judge as to the extent of the judge’s duty to ascertain the factors 
affecting bail. Judge Burger merely concurred in the result.

621 365 F.2d at 957. The Chief Judge relied upon Lake v. Cameron, 124 U.S. App. D.C.
64, 364 F.2d 657 (1966) (en banc), which imposed a duty upon the court to ascertain facts
regarding all available facilities in habeas corpus proceedings in which petitioners seek relief

States620 Chief Judge Bazelon stated that the district court has an obliga
tion to make a strict inquiry, directed towards both parties, into the 
threat posed by appellant to the community.621 * * After carefully scrutiniz-
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ing information requested from counsel,622 the Chief Judge concluded 
that adequate medical supervision was not available to assure the court 
that appellant would not revert to the use of narcotics;623 hence bail was 
properly denied.624

' m confinement in mental institutions. Judge Leventhal thought that criminal confinement 
should distinguish the duty imposed upon the lower court. 365 F.2d at 959-

Judge Bazelon has continuously urged that the decision of bail be based upon adequate 
rmation and that bail pending appeal be highly favored. The remainder of the court has 

not accepted this view. See, e.g., Allen v. United States,------  F.2d ------ ,------- (1967) (dis
senting opinion); Hansford v. United States, 122 U.S. App. D.C. 320, 322, 353 F.2d 858, 860 

5 (Bazelon, C.J., dissenting); Short v. United States, 120 U.S. App. D.C. 164, 344 F.2d 
' i ’ ■ 1965) (Bazelon, C.J., dissenting); Hairston v. United States, 120 U.S. App. D.C. 31, 343 
F.2 i 313 (Bazelon, C.J., dissenting), cert, denied, 382 U.S. 856 (1965); Timmons v. United 
States, 120 U.S. App. D.C. 28, 29, 343 F.2d 310, 311 (Bazelon, C.J., concurring), cert, denied, 
582 U.S. 995 (1965). See also Circuit Note: 1964-1965 Term 196-98; Circuit Note: 1965- 
1966 Term 4-5.

’ --' In order to avoid remand for an adequate consideration of the factors involved, the 
requested counsel to obtain a report regarding the availability of adequate medical super

vision for drug addicts. 365 F.2d at 958.
' - The court was informed that appellant would receive out-patient care from the Com- 

munity Mental Health Center and religious attention. The out-patient care did not provide a 
guarantee that the patient "would be seen by a physician capable of judging narcotics ingestion 
at frequent intervals.” Id.

' - ’ By possibly reverting to drugs, appellant could pose a threat to the community by com
mitting crimes in order to obtain funds to purchase drugs. Id. at 957-58.

625 See note 635 infra.
------F.2d------- (D.C. Cir. 1967). For a summary of the facts in this case and a com- 

piete discussion of the issues of premeditation and deliberation, see notes 719-30 infra and 
accompanying text.

627 See id. at ------ .
'-'"The Supreme Court or any other court of appellate jurisdiction may affirm, mod

ify, vacate, set aside or reverse any judgment, decree, or order of a court lawfully 
brought before it for review, and may remand the cause and direct the entry of such 
appropriate judgment, decree, or order, or require such further proceedings to be 
ha 1 as may be just under the circumstances.

28 U.S.G S 2106 (1964).
^Cf. Frady v. United States, 121 U.S. App. D.C. 78, 348 F.2d 84, cert. denied, 382 U.S. 

)09 H9(>5); Kemp v. Canal Zone, 167 F.2d 938 (5th Cir. 1948); United States v. Linnier, 125 
F. 83 (C.C.D. Neb. 1903).

F rther, the court noted that § 2106 was intended to promote substantial justice, and that 
this procedure was appropriate considering the nature of the error. ------  F.2d at ------ ; see
Ballew v. United States, 160 U.S. 187, 202 (1895).

830 See authorities collected at------ F.2d at-------- n.24.

Modification of Judgment. After deciding that the evidence on
premeditation and deliberation was insufficient to warrant the defend
ant’s conviction for first degree murder,620 * 627 the court in Austin v. United 
States*"''  faced an additional problem of how to dispose of the case. 
Since the other elements of murder were sufficiently established to sup
port conviction,* ’2' the court, under its statutory authority to "modify” 
judgments,628 altered defendant’s conviction to murder in the second de
gree. It remanded only for resentencing.629 Austin has brought the 
District of Columbia in line with the great weight of state authority,630 
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and is an effective step toward making the administration of criminal 
justice more efficient. Recognizing, however, the trial court’s superior 
ability to detect undue prejudice to a defendant, the Austin court gave 
the lower court the option of granting defendant a new trial if in its 
opinion it would "better serve the interest of justice.”631

631 The court mentioned that, since defendant may not have been prepared to meet the 
first degree murder charge, the trial court’s failure to acquit on that charge might have preju
diced his defense; however this possibility was viewed as remote. Id.

632 The court on motion of a defendant or of its own motion shall order the entry 
of judgment of acquittal of one or more offenses charged in the indictment or infor
mation after the evidence on either side is closed if the evidence is insufficient to 
sustain a conviction of such offense or offenses.

Fed. R. Crim. P. 29(a). It is well established that in considering a motion for judgment of 
acquittal the evidence must be viewed in the light most favorable to the prosecution. See, e.g., 
Hoffa v. United States, 349 F.2d 20 (6th Cir. 1965); Campbell v. United States, 115 U.S. 
App. D.C. 30, 31, 316 F.2d 681, 682 (1963); Thomas v. United States, 93 U.S. App. D.C. 
392, 393, 211 F.2d 45, 46, cert. denied, 347 U.S. 969 (1954); Curley v. United States, 81
U.S. App. D.C. 389, 392, 160 F.2d 229, 232, ceri. denied, 331 U.S. 837 (1947).

633 81 U.S. App. D.C. 389, 160 F.2d 229, cer/. denied, 331 U.S. 837 (1947); see Gold
stein, The State and The Accused: Balance of Advantage in Criminal Procedure, 69 Yale
L.J. 1149, 1157 (I960). The Curley court set forth the following standard:

If the evidence is such that reasonable jurymen must necessarily have such a doubt, 
the judge must require acquittal, because no other result is permissible within the 
fixed bounds of jury consideration. But if a reasonable mind might fairly have a 
reasonable doubt or might fairly not have one, the case is for the jury, and the de
cision is for the jurors to make. . . .

The true rule, therefore, is that a trial judge, in passing upon a motion for di
rected verdict of acquittal, must determine whether upon the evidence, giving full 
play to the right of the jury to determine credibility, weigh the evidence, and draw 
justifiable inferences of fact, a reasonable mind might fairly conclude guilt beyond 
a reasonable doubt. If he concludes that upon the evidence there must be such a 
doubt in a reasonable mind, he must grant the motion ....

81 U.S. App. D.C. at 392, 160 F.2d at 232.
634 Prior cases have followed Curley. E.g., Hiet v. United States, 124 U.S. App. D.C. 313, 

365 F.2d 504 (1966); Cooper v. United States, 94 U.S. App. D.C. 343, 218 F.2d 39 (1954).
635 ------  F.2d------  (D.C. Cir. 1967). The prosecution attempted to create an inference

of premeditation and deliberation by introducing evidence of appellant’s opportunity to pre
meditate and deliberate for one-half hour prior to the crime, the victim’s violent death by mul
tiple knife wounds, and the appellant’s deliberate attempt to avoid detection of the crime. The 
appellate court, however, rejected this evidence because it was either completely nonprobative 
or insufficient to support an inference of the premeditation and deliberation elements. Id. 
at ------ .

Sufficiency of the Evidence. The sufficiency of the evidence may
be challenged by a motion for judgment of acquittal following the 
completion of the Government’s case or after the presentation of evi
dence by both parties.632 In considering several cases appealing the de
nial of this motion, the court this term has consistently relied upon the 
continuing authority633 634 635 of Curley v. United States

The court in Austin v. United States^ acknowledged that the evi
dence had been sufficient to establish that an intentional and brutal 
murder had been committed, but found that the evidence did not estab
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lish6 6 either premeditation or deliberation63' and reversed the first degree 
murder conviction. In Belton v. United States^ appellant, convicted 
of first degree murder, contended that the evidence of motive or prior 
threats from which the existence of the necessary state of mind could be 
inferred was insufficient. Affirming the conviction, the court noted that 
testimony of a prior disagreement between the deceased and appellant 
and testimony that the appellant had entered the deceased’s apartment 
with a loaded gun636 637 * 639 640 was enough evidence on the issues of premeditation 
and deliberation for the jury’s consideration.

636 The court said that, while the violence and multiple wounds could be taken into ac- 
count if there was other probative evidence, this evidence, standing alone, was insufficient to

ipport an inference of a calculated plan of attack. Id. at ------ . But see Frady v. United
Sates, 121 U.S. App. D.C. 78, 95, 348 F.2d 84, 101, cert, denied, 382 U.S. 909 (1965); cf. 
Evans v. United States, 122 F.2d 461, 466 (10th Cir. 1941), cert, denied, 314 U.S. 698 

’942 i. Furthermore, the fact that appellant used a knife was not probative since he was in 
the habit of carrying it with him. ------  F.2d at------ ; see United States v. Wilson, 178 F.
Supp. 881, 885 (D.D.C. 1959).

637 Premeditation and deliberation are two essential elements for a conviction on first
degree murder. If the evidence is insufficient as to any of the requisite elements, the motion 
for ju igment of acquittal should be granted. See, e.g., Hiet v. United States, 124 U.S. App. 
D.C. 313, 365 F.2d 504 (1966); Hammond v. United States, 75 U.S. App. D.C. 397, 127 F.2d 
’52 ( 1942). Similarly, the court found that neither the opportunity to deliberate nor the 
ieliberate actions taken after the attack were probative of the question of whether there was, 
in fact, any premeditation and deliberation prior to the crime. ------  F.2d at------ .

838------F.2d-------- (D.C. Cir. 1967).
’ ' The court stated that Belton, unlike Austin, was "not a case where the murder weapon 

had innocent uses, or where it appeared that defendant habitually carried the weapon.” Id. 
at------.

640 375 F.2d 332 (D.C. Cir. 1967).
641 In denying appellant’s motion for acquittal, the trial judge stated: “ *{A]t this stage the 

government does not have to prove it beyond a reasonable doubt.’ ” Appellant interpreted 
this to mean that the Government’s proof did not have to be sufficient to sustain a conviction 
at this stage. Id. at 333.

’ 12 Fed. R. Crim. P. 29(c). The court may weigh the evidence and consider the credibility 
of witnesses when considering the sufficiency of the evidence to support a verdict. United 
s’3’ v. Robinson, 71 F. Supp. 9 (D.D.C. 1947); see 8 MOORE’S FEDERAL PRACTICE 5J 
29.09(1] (R cipes ed. 1966).

The appellant in Crawford v. United States^ alleged that the trial 
court’s denial of his motion of acquittal represented a misinterpretation 
of the Curley standard.641 In light of the other remarks by the trial judge 
which did manifest a clear understanding of Curley, the court affirmed, 
understanding the denial to mean that the Government did not have to 
prove its case beyond a reasonable doubt to the trial judge in order for 
the evidence to go to the jury.

In addition to a motion for judgment of acquittal, a defendant may 
challenge the sufficiency of the evidence on the grounds that it does not 
support his conviction.642 In three cases this term the issue before the 
court was whether a reasonable jury, viewing the evidence in its entirety, 
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could legitimately have been convinced beyond a reasonable doubt643 644 
of the defendant’s guilt.

643 In all criminal prosecutions the law presumes the innocence of the defendant. To over
come this presumption and convict the defendant, the evidence must show, and the jury be
lieve beyond a reasonable doubt, that the defendant has committed the alleged offense. 
Holt v. United States, 218 U.S. 245 (1910); Billed v. United States, 87 U.S. App. D.C. 274, 
184 F.2d 394 (1950).

644 ------  F.2d ------  (D.C. Cir. 1967).
645 The question of whether the defendant has been proved guilty beyond a reasonable 

doubt applies "whether the evidence relied on for conviction is direct or circumstantial, or both.” 
Hunt v. United States, 115 U.S. App. D.C. 1, 3, 316 F.2d 652, 654 (1963).

646 The court noted that in a felony-murder case "it is immaterial whether the shotgun
was discharged intentionally or accidentally if in fact a robbery was then being attempted.” 
------  F.2d at------ .

647 The circumstantial evidence indicated that the defendant had indeed intended to rob
the deceased. The jury could have inferred that the appellant was short of money, that the 
deceased had been under surveillance by appellant, that the appellant had approached the de
ceased’s residence with a loaded gun, and that the weapon had been fired from the shoulder. 
After the fatal shot was fired, appellant admittedly fled into a waiting car. Id. at------ . While
none of these facts alone raised a presumption of guilt, when combined, they were sufficient 
to find guilt beyond a reasonable doubt. See Miller v. United States, 116 U.S. App. D.C. 45, 
320 F.2d 767 (1963); Hunt v. United States, 115 U.S. App. D.C. 1, 316 F.2d 653 (1963).

648 ------ F.2d at-------- .
649 379 F.2d 164 (D.C. Cir. 1967).
650 At trial, he testified to having rented his car to two strangers and, though present the 

entire time, to having been totally unaware that a robbery was taking place until he heard police 
sirens. After a seven block chase, appellant was arrested with the stolen goods still in his car. 
Possession of stolen goods, unless explained to the satisfaction of the jury, will constitute prima 
facie evidence of defendant’s guilt as to the means by which he came into possession. E.g., 
Gilbert v. United States, 94 U.S. App. D.C. 321, 215 F.2d 334 (1954); Tractcnberg v. United 
States, 53 App. D.C. 396, 293 F. 476 (1923).

651 379 F.2d at 166.
652 381 F.2d 263 (D.C. Cir. 1967).
653 Where this issue has arisen, some courts have intimated that presence is required for

one to aid or abet rape. See, e.g., State v. Flaherty, 128 Me. 141, 146 A. 7 (1929); State v.

In Harrison v. United States^ appellant, convicted of felony-murder 
on largely circumstantial evidence,645 testified that he had not attempted 
to rob the deceased, and that the discharge of his gun had been completely 
accidental.646 Affirming the conviction, the court noted that the prose
cution produced evidence64' showing the "earmarks of a planned rob
bery”648 649 which the jury did not have to ignore. In Norman v. United 
States^ appellant testified that he unknowingly had become involved 
in housebreaking and grand larceny.650 651 652 653 Since the "jury might well have 
thought Norman’s testimony to be inherently incredible,”6 ’1 the court of 
appeals affirmed the conviction. In Barnes v. United States?* 2 an appeal 
from a conviction of aiding and abetting rape was based on the absence 
of evidence that appellant was present when the rape was committed. 
The court held that one did not have to be physically present in order 
to aid and abet rape603 and affirmed the conviction.654
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Collateral Attack

Illegal Search and Seizure. According to the language of the
Judicial Code, a section 2255 motion is available to federal prisoners to 
attack a sentence "imposed in violation of the Constitution . . . .”655 De
spite this broad collateral attack provision, federal courts insist upon the 
preeminence of direct proceedings when pursuing remedies for depriva
tion of constitutional rights.6"6 In Thornton v. United States^* 1 * * the court 
relied on this preeminence6"8 in adhering to its rule that an unconstitu
tional search and seizure claim is not a proper ground for collateral attack 
of a conviction by a federal prisoner?"9 The court weighed the interest 

Jackson, 65 N.J.L. 105, 46 A. 764 (S. Ct. 1900). There seems, however, to be no logical 
reason for this requirement, especially in light of the rule that one who himself is incapable 
of rape, may be guilty of aiding and abetting. See, e.g., State v. Pickel, 116 Wash. 600, 200 
P 316 (1921) (woman guilty of aiding or abetting rape); State v. Digman, 121 W. Va. 
499, 5 S.E2d 113 (1939) (husband guilty of aiding or abetting rape of wife). Where one 
who has assisted another to commit rape is not present at the scene, he is often convicted as 
an accessory before the fact. See Clayton v. State, 244 Ala. 10, 13 So.2d 420 (1942). D.C. 
Code Ann. § 22-105 (1967), in effect, abolishes any distinction between accessories before 
the fact and aiders or abettors by making both liable as principals of the crime.

' '4 * * 7 The court did not consider in depth the question of aiding or abetting a rapist, because 
defendant had been convicted of both rape and aiding or abetting rape, and the lower court had 
imposed the sentences to run concurrently. In light of the fact that the first count of rape 
was nor appealed, the court was under no obligation to consider the second count of aiding or 
abetting. See Hirabayashi v. United States, 320 U.S. 81 (1943); Brooks v. United States, 
267 U.S. 432 (1925).

• •'»5 Section 2255 reads in part:
A prisoner in custody under sentence of a court established by Act of Congress claim
ing the right to be released upon the ground that the sentence was imposed in vio
lation of the Constitution or laws of the United States, or . . . that the sentence . . . 
is otherwise subject to collateral attack, may move the court which imposed the sen
tence to vacate, set aside or correct the sentence.

28 U.S.C. § 2255 (1964).
I he purpose of this statute, which permits collateral attack in the sentencing court rather 

than appellate court, is to provide the same rights as the writ of habeas corpus but in a "more 
convenient forum.” United States v. Hayman, 342 U.S. 205, 219 (1952); see Sanders v. 
United States, 373 U.S. 1 (1963). See generally Note, Postconviction Remedies: The Need 
for Legislative Change, 55 GEO. L.J. 851 (1967).

*’^’See, e.g., Sunal v. Large, 332 U.S. 174, 179-80 (1947); United States v. Re, 372 F.2d 
641, 644 ( 2d Cir.), cert, denied, 388 U.S. 912 (1967); Petro v. United States, 368 F.2d 807
(6th Cir. 1966).

657 368 F.2d 822 (D.C. Cir. 1966). In 1961, Thornton was convicted for violation of 
the federal narcotics laws and his conviction was affirmed. Brown v. United States, 112 U.S. 
App. DC. 57, 299 F.2d 438, cert, denied, 370 U.S. 946 (1962). The present proceeding 
began in 1965 when Thornton filed a § 2255 motion alleging violation of the fourth and sixth 
amendments. 368 F.2d at 824.

C5S Appellant’s trial counsel had concurred in a motion of counsel for the codefendants to 
suppress the evidence subject to the illegal search and seizure claim, but this was denied by 
the trial court. 368 F.2d at 25. This was not raised on direct appeal. Brown v. United States, 
112 U.S. App. D.C. 57, 299 F.2d 438, cert, denied, 370 U.S. 946 (1962).

87,9 368 F.2d at 824; accord, Plummer v. United States, 104 U.S. App. D.C. 211, 260 F.2d
729 ¡958); Jones v. United States, 103 U.S. App. D.G 326, 258 F.2d 420, cert, denied, 357 
I S. 932 (1958); White v. United States, 98 U.S. App. D.C. 274, 235 F.2d 221 (1956); see 
note 667 infra.
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of the federal courts in providing maximum protection for fourth amend
ment rights660 against "the substantial disadvantages of collateral re
view”661 and the lack of effect that an unreasonable search and seizure 
claim has upon the probative value of the evidence.662 It concluded that 
this claim was not a valid ground for collateral attack, barring "excep
tional circumstances.”663

660 The court carefully explained that its ruling against raising an illegal search and seizure 
issue on collateral attack did not stem from "a low regard for the significance of the Fourth 
Amendment in our times . . . .” 368 F.2d at 826; see note 668 infra.

661 Three potential problem areas were mentioned: the reasonably foreseeable deluge of 
frivolous petitions, the difficulty of making belated determinations of the elements necessary 
for a constitutional search and seizure (for example, ruling on ‘'probable cause”), and the 
necessity of overturning the complete trial potentially endangering "the public interest in se
curing a just conviction” if witnesses are no longer available. 368 F.2d at 826-27.

662 Id. at 827. The court also said that giving retrospective effect to the ban upon unrea
sonable searches and seizures at the collateral attack stage would be too remote from the trial 
to serve the deterrent purpose for which the exclusionary rule was devised. Id. at 827-28; see 
Amsterdam, Search, Seizure, and Section 2255: A Comment, 112 U. PA. L. Rev. 378, 389-90 
(1964).

663 If the appellant had been able to demonstrate non-access to the federal courts during 
the direct proceedings in his case, ineffective assistance of counsel, or any other fact indicating 
frustration in presenting his unreasonable search and seizure claim at or before trial, the court 
indicated that he would have proven "exceptional circumstances” warranting examination of 
the question on collateral attack. 368 F.2d at 829.

664 Although this represents the first definitive pronouncement of a limitation on the ap
plication of the rule, other circuits have recognized that the rule is not absolute and unlimited. 
See United States v. Re, 372 F.2d 641, 644 (2d Cir. 1967), cert, denied, 388 U.S. 912 (1967); 
Cox v. United States, 351 F.2d 280, 281 (8th Cir. 1965); Springer v. United States, 340 F.2d 
950, 951 (8th Cir. 1965).

665 368 F.2d at 826.
666 id. at 829.
667 28 U.S.C. §§ 2241-55 (1964), as amended, 80 Stat. 811, 1104-05 (1966). Col

lateral attack by state prisoners in federal courts alleging violations of all federal constitutional 
rights is generally permissible regardless of prior state court rulings on the same issues. See 
Fay v. Noia, 372 U.S. 391 (1963); Amsterdam, supra note 662, at 379-80 (1964). See 
generally Bator, Finality in Criminal Law and Federal Habeas Corpus for State Prisoners, 76

The significance of Thornton lies in the fact that for the first time 
the court clearly stated that "special circumstances” will allow an excep
tion to the general rule that a claim of unreasonable search and seizure 
may not be raised by a section 2255 motion.664 665 It articulated a test to be 
applied in the future which examines the following three factors to de
termine the permissibility of all collateral attacks raising constitutional 
issues: (1) the nature of the constitutional claim; (2) the effectiveness 
of direct remedies; (3) the need for choices among competing considera
tions to achieve justice.660

In dissent,666 Judge Wright argued that the majority opinion unfairly 
discriminated between federal and state prisoners since the latter may 
raise any constitutional claim on collateral attack in federal court in 
habeas corpus proceedings.667 He contended that fourth amendment 
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rights should receive the same treatment as other constitutional claims;668 669 670 671 * 
finally, he maintained that the criteria developed by the Supreme Court 
in Sanders v. United States6™ to determine the permissibility of collateral 
attacks should have been applied in the instant case.6'0 Where the 
ground for relief had been decided adversely to the prisoner in direct pro
ceedings.6,1 Sanders would permit collateral attack only after proof by 
the prisoner that the ends of justice would be served solely by a full 
reexamination of his case.6'2 In this situation, the Sanders approach ap
pears to be nothing more than an abbreviated and general statement of 
the Thornton majority’s three-factor test. However, when a federal pris
oner raises an issue not previously determined in the direct proceedings, 
Sanders would require a different result from Thornton. Under Sanders 
the Government would be required to prove that the prisoner is abusing 
rhe remedy before a federal court could refuse to grant a hearing.673 On 
the other hand, under Thornton, the burden rests with the prisoner to 
satisfy the three-factor test under these circumstances.6'4

Harv L. Rev. 441 (1963). The only exceptions which the Thornton court recognized as 
barring collateral attack based on federal constitutional claims by state prisoners would be "in 
the most flagrant cases of waiver or default, such as 'deliberate bypassing’ of the state fo- 
rum . . . . 368 F.2d at 829. According to the court, such a policy does not apply to federal
prisoners since they "have already had access to the federal judicial process . . . .” Id.\ see 
Amsterdam, supra note 662, at 380-81. Judge Wright argued that inadequate litigation of 
constitutional issues is just as possible in federal cases as in state cases. 368 F.2d at 831-32 
(dissenting opinion).

* 368 F.2d at 832. Judge Wright lamented the solely prospective application of the "ex
clusionary rule" which he felt reduces fourth amendment rights to secondary importance. Id.

669 373 U.S. 1 (1963). The Supreme Court determined that controlling weight should 
be given the denial of a prior § 2255 motion only when: the same ground for relief is once 
again being presented; the prior adverse determination was on the merits of that ground; and 
the ends of justice would not be served by considering the subsequent motion. If the subse
quent § 2255 motion relied upon a different ground from that previously determined, full 
consideration on the merits would be required unless the Government could satisfy the court 
that the applicant was abusing the remedy. Id. at 15-17.

670 Although the Sanders rules were only concerned with the permissibility of successive 
2255 motions, Judge Wright reasonably concluded that they "should apply equally to a fed

eral prisoner's first § 2255 application.” 368 F.2d at 833.
671 See note 658 supra.
072 The Sanders Court emphasized two important points concerning "the ends of justice” 

test: it is intended to be, by its nature, broad in scope and the burden of proof rests with the 
applicant. Sanders v. United States, 373 U.S. 1, 17 (1963).

'■'•Id. at 1-18. Equitable principles govern collateral attack and prohibit the abuse of 
the remedy by applicants. United States ex rel. Smith v. Baldi, 344 U.S. 561, 573 (1953) 
dissenting opinion). This dissent was cited with approval in Fay v. Noia, 372 U.S. 391, 

t ■ 1963). Raising issues on a § 2255 motion which were intentionally withheld from the
direct appeai should constitute abuse of the collateral attack remedy. See Sanders v. United 
States, 373 U.S. 1, 18 (1963).

•7< 368 F.2d at 829.

Speed) Trial. Despite the Thornton decision, one judge stated
later in the term that once an issue has been disposed of upon direct 
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appeal from an original judgment of conviction, it is a firmly settled 
rule of law that the issue will not be reviewed again under collateral at
tack.615 In Hardy v. United States™ the court of appeals employed this 
principle to affirm the district court’s denial of a section 2255 motion' " 
where appellants had exhausted their direct appellate remedies.'"' The 
court reached this result even though its later decision in Ross v. United 
States™ which involved facts similar to Hardy, had cast doubt on the 
validity of the convictions in the instant case. Noting that the Ross 
court had distinguished the facts of that case from those in Hardy^ 
the court rejected the appellants’ arguments that the sentences were il
legal.675 676 677 678 679 680 681 While two judges682 683 of the court recognized that the change in 
the law resulting from Ross,™ applied to the facts in Hardy, the court

675 Hardy v. United States, 381 F.2d 941 (D.C. Cir. 1967) (opinion of Tamm, J.); 
see, e.g., Lampe v. United States, 110 U.S. App. D.C. 69, 288 F.2d 881 (1961), cert, denied, 
368 U.S. 958 (1962); McGuinn v. United States, 99 U.S. App. D.C. 286, 239 F.2d 449 
(1956), cert, denied, 353 U.S. 942 (1957). But see notes 655-73 supra and accompanying 
text.

676 381 F.2d 941 (D.C. Cir. 1967).
677 See note 655 supra.
678 In appellants’ original appeal, the court affirmed their narcotics convictions over their 

contention that the intentional seven and one-half months delay by the police between the 
time of the alleged offenses and their arrests abridged their right to a fair trial. Hardy v. United 
States, 119 U.S. App. D.C. 364, 343 F.2d 233 (1964), cert, denied, 380 U.S. 984 (1966).

679 121 U.S. App. D.C. 233, 349 F.2d 210 (1965), noted in Circuit Note: 1964-1965 
Term 214. In Ross, which preceded only the denial of certiorari in Hardy, the court exercised 
its supervisory power to reverse a narcotics conviction which involved an intentional 7-month 
delay between alleged offense and arrest. Id. at 238-39, 349 F.2d at 215-16. For a discussion 
of Ross and other "narcotics delay’’ cases, see notes 1-26 supra and accompanying text.

680 The Ross court noted that Hardy did not involve "wholly uncorroborated testimony 
of an undercover policeman,” but rather the testimony of "a paid police informer, who claimed 
to have been an eyewitness to the sale . . . .” 121 U.S. App. D.C. at 238 n.4, 349 F.2d at 215 
n.4.

681 As on their direct appeal, appellants contended that an unreasonable delay between the 
alleged offenses and arrests required reversal of their convictions; they cited Ross to support 
this position. 381 F.2d at 943.

682 Judge Fahy, concurring in result, and Chief Judge Bazelon, dissenting.
683 Chief Judge Bazelon’s lengthy dissenting opinion closely studied the facts of the "nar

cotics delay” and concluded that Ross required reversal. He felt that there was a "real possi
bility” of injustice in this case which outweighed considerations of judicial administration and 
demanded collateral review under § 2255 of the claim that appellants’ constitutional lights 
had been violated. 381 F.2d at 945, 951. He further argued that Ross should be applied 
retroactively because of the danger that innocent people could be easily convicted after lengthy 
delays between the alleged offense and arrest. Id. at 952. Finally, he concluded that the 
prior adverse appellate rulings should not bar collateral attack on the same issue since there 
has been "an intervening change in the law”—Ross—which the Supreme Court has recognized 
as permitting reexamination of the issue on collateral attack. Id. at 953; Sanders v. United 
States, 373 U.S. 1, 17 (1963). Certainly, "the ends of justice” would appear better served 
by permitting collateral attack when the law substantially relating to the conviction has been 
changed. See note 665 supra and accompanying text.

Judge Fahy agreed that no meaningful distinction could be drawn between the two cases, 
but concurred in the affirmance, feeling that Ross should not be applied on collateral attack
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denied this ground for collateral attack since ’’sound judicial administra
tion” demands that there be "some point of termination in the appellate 
procedure.”’ '4 If the court considered Ross to be merely a supervisory 
determination, and "narcotics delay” does not involve constitutional is
sues, then the approach taken in Hardy appears sound.685 On the other 
hand, if "narcotics delay” does present "a question akin to a Fifth 
Amendment due process issue,” as expressed by the court in jRojj,686 it is 
strange that none of the judges in Hardy mentioned Thornton s "three- 
factor" test6'7 for determining the permissibility of a collateral attack 
raising constitutional issues.688 Certainly, the instant case afforded an 
ideal opportunity to examine the validity of that test beyond Thornton. 
Considering the view which the court took in Hardy, the result would 
probably be the same,689 but its failure to apply the three-factor test may 
now raise doubt as to its future significance.

Coerced Guilty Plea. In Peterson v. United States,™ the court
for the first time considered an appeal from the district court’s denial of 
a section 2255 motion based on the grounds that appellant’s retained 
counsel had coerced a guilty plea.691 After examining the record, how
ever, the court concluded that the testimony of the retained counsel con
cerning his recommendation of the guilty plea, together with the other 
testimony at the hearing,69“’ "amply supported” the finding below that 

to a case fully reviewed on direct appeal before that decision. The judge advised appellants 
that he considered the proper course of action to be a petition to the full court for reconsidera
tion or the earlier denial of a rehearing. 381 F.2d at 944.

381 F.2d at 944.
' This may be the more reasonable conclusion since the Hardy court referred to Ross 

only as an exercise of supervisory power and failed to mention any possible involvement of 
constitutional issues. See note 679 supra.

6S6349 F 2d at 211.
' See note 665 supra and accompanying text.

See notes 657-74 supra and accompanying text.
' With respect to the three critical factors mentioned in Thornton, the Hardy court gave 

no particular emphasis to the constitutional issue raised—violation of appellants’ right to a 
fair trial Its satisfaction with the effectiveness of the direct appellate remedies which appel- 
lants had pursued, was bolstered by Judge Fahy’s conclusion that the proper and most effective 
approach for appellants would be to seek reconsideration by the court of its denial of a re
Larin c The court viewed its ruling as necessary to preserve the orderly processes of judicial 
administration which, in the light of the available direct remedy suggested by Judge Fahy, 
seemingly outweighed "competing considerations” directed towards the "ends of justice.” 

c ‘" 368 F.2d 822 (D.C. Cir. 1966), cert, denied, 386 U.S. 945 (1967) (per curiam).
’ This ground has been infrequently raised on collateral attack in other jurisdictions.
Bttiece v. United States, 249 F.2d 293 (10th Cir. 1957); Mixon v. United States, 214 

F.2d 364 (5th Cir. 1954); Crowe v. United States, 175 F.2d 799 (4th Cir. 1949).
"Unless the motion and the . . . records of the case conclusively show that the prisoner 

is entitle 1 to no relief the court shall . . . grant a prompt hearing . . . .” 28 U.S.C. § 2255
1 ¡9' > A hearing is thus necessary when the issues raised by the collateral attack involve 
facts outside the original trial record which are not subject to review on direct appeal. See 
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the plea was entered voluntarily and understandingly;’’* 693 * 695 696 it therefore 
affirmed the denial of the motion.

United States v. Monti, 100 F. Supp. 209, 211-12 (E.D.N.Y. 1951). The Peterson court 
deemed it unnecessary to discuss in detail any of the testimony and its brief opinion was wholly 
conclusory. The district court had held a full hearing to examine the grounds for the allega
tions in the § 2255 motion.

693 368 F.2d at 822. Since any plea of guilty which is not entered freely, voluntarily, and 
without any degree of coercion is inconsistent with due process of law, the resulting judgment 
and conviction must be overturned. Waley v. Johnson, 316 U.S. 101, 104 (1942); Euziere 
v. United States, 249 F.2d 293, 295 (10th Cir. 1957). See also Fed. R. Crim. P. 11. The 
Supreme Court has recognized this as grounds for collateral attack. Machibroda v. United 
States, 368 U.S. 487, 493 (1962).

C94379 F.2d 113 (D.C. Cir. 1967).
695 Appellant moved to have his sentence vacated. 28 U.S.C. § 2255 (1964). He also 

moved to withdraw his guilty plea. Fed. R. Crim. P. 32(d).
696 Appointed defense counsel advised appellant that his commission of a robbery could 

be established by the mere fact of his "presence when his companion decided to and did rob 
a store, and his sharing in the loot.” 379 F.2d at 116. Without ruling on the merits of this 
position the court found supporting authority for defense counsel’s advice and therefore re
fused to rule that on the basis of such advice counsel "lacked the minimum standards of com
petence necessary to satisfy appellant's constitutional right to counsel.” Id. at 118.

In a rule 11 proceeding the district court judge had carefully questioned appellant con
cerning his reasons for pleading guilty and, after changing his story, appellant stated facts 
concerning his involvement in the robbery sufficient to support a finding of guilty. Id. at 
115, 118-19; see Fed. R. Crim. P. 11. On appeal, Bruce argued that his incriminating state
ments to the judge were simply a reflection of the erroneous legal advice on the elements of 
robbery or an "over-reaction” to the judge’s warning against wasting the court’s time or the 
result of "a suggestibility to conform to the statements of his co-defendants.” 379 F.2d at 120. 
This was viewed by the court, however, as lacking sufficient credibility to satisfy the "heavy bur
den’’ appellants carry on a post-conviction motion. Id. Under rule 32(d), the defendant 
carries the burden of proving his grounds for withdrawal of a guilty plea. See, e.g., Hawk v. 
United States, 119 U.S. App. D.C. 267, 271, 340 F.2d 792, 796 (1964); Everett v. United 
States, 119 U.S. App. D.C. 60, 65, 336 F.2d 979, 984 (1964); Friedman v. United States, 
200 F.2d 690, 696 (8th Cir. 1952), cert. denied, 345 U.S. 926 (1953). This burden of 
proof has been acknowledged to be a "heavy burden” to bear. United States v. McNair, 18 
F.R.D. 417, 419 (D.D.C. 1955), aff’d., 98 U.S. App. D.C. 359, 235 F.2d 856 (1956), cert, 
denied, 352 U.S. 989 (1957).

An additional issue in Bruce was appellant’s failure to seek withdrawal of the plea before 
sentencing, but the court refused to consider that this was also due to erroneous advice of coun
sel since this argument was not presented to the district court. 379 F.2d at 120-22.

Induced, Guilty Plea. Similarly the court, in Bruce v. United
States,™*  sustained the trial court’s denial of section 2255 and rule 32(d) 
motions690 whereby Bruce had attacked his guilty plea as induced by er
roneous advice of defense counsel. Finding the trial judge’s conclusion 
that the plea had been "voluntarily and understandingly entered" was 
amply supported by the evidence, particularly appellant’s admissions 
made in response to the judge’s inquiry, the court of appeals affirmed the 

• • 696conviction.

Trial Transcripts

An indigent appellant in a federal criminal case is entitled to have a 
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trial transcript697 prepared at government expense.695 The delay due to 
the backlog of orders for such transcripts,699 however, can readily deprive 
an indigent of a speedy appeal. The proper remedy for such a delay is 
as yet unsettled.700 In Holmes (Gary) v. United States,701 appellant fin
ished his six-month sentence three days before the trial transcript was 
filed.' * 2 * * * * 7 Because Holmes was unconditionally released, the court of ap-

697 The relevant statute provides in part:
Any court of the United States may authorize [any] . . . appeal . . . without pre

payment of fees or costs or security therefore, by a person who makes affidavit that 
he is unable to pay such costs or give security therefor ....

An appeal may not be taken in forma pauperis if the trial court certifies in writ
ing that it is not taken in good faith.

2 s U.S.C. § 1915(a) (1964). The Supreme Court has construed this section to require that 
a transcript or appropriate substitute be furnished to an indigent defendant. Johnson v. United 
States, 352 U.S. 565 (1957).

An indigent’s right to a transcript has been stated to be a possible constitutional right. See, 
e?., Tate v. United States, 123 U.S. App. D.C. 261, 359 F.2d 245 (1966) (dictum); Whitt 
v United States, 104 U.S. App. D.C. 1, 5, 259 F.2d 158, 162 (1958) (dictum), cert, denied,

U.S. 93" (1959). An indigent should receive the same protection as an affluent appel
lant. Griffin v. Illinois, 351 U.S. 12, 16-17 (1956). In upholding the right to a transcript, 
the courts have based their decisions on either statutory interpretation or supervisory powers.

Hardy v. United States, 375 U.S. 277 (1964) (statute); Coppedge v. United States, 369 
U.S. -i3S (1962) (statute); Tate v. United States, supra (supervisory powers); see Circuit 
Note: 1965-1966 Term 56-57.

The Supreme Court has held that where an indigent applies for leave to appeal in forma 
pauperis and an attorney other than the trial counsel is appointed, a complete transcript must 
be furnished to the new attorney at government expense. Hardy v. United States, 375 U.S. 
2 "7 < 1964). Four justices thought a complete transcript should be given in all such appeals, 
wen without a new appointment. Id. at 282 (Warren, C.J., Goldberg, Brennan, Stewart, JJ-, 
concurring).

«»8 28 U.S.C. $ 753(f) (1964).
699 In the District of Columbia the backlog was 16,000 pages in February 1967, though 

it was reduced to 12,000 pages as of March 31, 1967. Holmes (Gary) v. United States,------
F.2d ------,------  (D.C. Cir. 1967) (per curiam) (supplemental opinion).

' '‘Reversal and remand may be the proper remedy. Whitt v. United States, 104 U.S. 
App DC. 1, 5, 259 F.2d 158, 162 (1958); see Tate v. United States, 123 U.S. App. D.C.

2"1, 359 F.2d 245, 255 (1966). A judicial order requiring a court reporter to complete 
the transcript may be another remedy. United States v. Metzger, 133 F.2d 82 (9th Cir.), 
cert. denied, 320 U.S. 741 (1943).

------ F.2d ------  (D.C. Cir. 1967). Holmes was arrested September 14, 1965, but 
could not raise bail. Convicted of a misdemeanor and sentenced to the maximum penalty on 
February 11, 1966, he was unable to post appeal bond and remained in jail until released on 
July 11, 1966.

7"2 The transcript was to be completed by April 14, 1966, but was not completed and filed 
until July 8, 1966. The court pointed out that the delay prejudiced appellant mainly because 
he was indigent and therefore could afford neither appeal bond nor a trial transcript. Id. at

Concurring in Holmes, Judge Burger believed that retaining trial counsel as appellate coun
sel would decrease this delay and backlog since such counsel would not always require a full 
transcript Id. at------  (concurring opinion). Chief Judge Bazelon and Judge Leventhal dis-
agrec : It was their position that many, if not all, trial counsels so retained would require a 
full transcript to check for errors they may have missed. Moreover, the benefits to be gained 
:r m appointing a new counsel for appeal—fresh insight and possibly greater appellate talent, 
together with other considerations such as not overburdening appointed counsels—militate 
against such a course of action. Id. at------ .
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peals refused to consider the remedy for this delay and dismissed the 
appeal.703 704 705 706 707

703 A defendant’s unconditional release renders an appeal moot unless there is "some col
lateral disadvantage which the party might reasonably be expected to incur by virtue of the 
conviction.” Id. at------ ; accord, Pollard v. United States, 352 U.S. 354 (1957); St. Pierre
v. United States, 319 U.S. 41 (1943). See also Parker v. Ellis, 362 U.S. 574 (I960).

704 287 U.S. 216 (1932). In Burns, the defendant’s probation was revoked because he 
failed "in all respects [to] conduct himself as a law abiding citizen.” Id. at 223.

Federal Rule of Criminal Procedure 32(e) provides for probation: "After conviction of 
an offense not punishable by death or by life imprisonment, the defendant may be placed on 
probation as provided by law.” The Federal Probation Act sets forth the guidelines for a grant 
of probation: "[A]ny court . . . when satisfied that the ends of justice and the best interest ot 
the public . . . will be served thereby, may suspend the imposition or execution of sentences 
and place the defendant on probation for such period and upon such terms and conditions a< 
the court deems best.” 18 U.S.C. § 3651 (1964); see Richardson v. Rivers, 118 U.S. App. 
D.C. 333, 335 F.2d 996 (1964) (probation and parole matters are of legislative grace; denial 
not violation of prisoners’ rights).

705 287 U.S. at 223; Kirsch v. United States, 173 F.2d 652 (8th Cir. 1949). Despite its 
broad discretion to withhold or modify probation, a trial court cannot revoke probation except 
for violation of a condition thereof. See Manning v. United States, 161 F.2d 827 (5th Cir.), 
cert, denied, 332 U.S. 792 (1947). When the court has jurisdiction in a revocation pro
ceeding, the remedy for abuse of discretion is appeal. United States ex rel. Grossberg v. Mul
ligan, 48 F.2d 93 (2d Cir. 1931). If it acts outside of its jurisdiction and commits a proba
tioner without an opportunity to be heard, a habeas corpus proceeding is the proper procedure 
for review. Escoe v. Zerbst, 295 U.S. 490, 494 (1935).

706 374 p.2d 283 (D.C. Cir. 1966).
707 Id. at 283. The opinion does not indicate the manner in which Hurt violated his pro 

bation. Since a revocation proceeding is not a criminal prosecution or proceeding, certain 
procedural and constitutional safeguards do not apply. See, e.g., Kelley v. United States, 235 
F.2d 44 (4th Cir. 1956) (absence of counsel not reversible error); Bernal-Zazueta v. United 
States, 225 F.2d 64 (9th Cir. 1955) (evidence need only reasonably satisfy judge that condi
tions violated); United States v. Huggins, 184 F.2d 866 (7th Cir. 1950) (no constitutional 
right to counsel); Manning v. United States, 161 F.2d 827 (5th Cir.), cert, denied, 332 U.S. 
792 (1947) (need not establish violation beyond reasonable doubt); Strickland v. United 
States, 114 F.2d 556 (4th Cir. 1940) (jury trial unnecessary); Jianole v. United States, 58 
F.2d 115 (8th Cir. 1932) (formal pleadings unnecessary). See generally Note, Legal Aspects 
of Probation Revocation, 59 COLUM. L. REV. 311 (1959).

708 The preparation of a statement of evidence was to be made pursuant to Fed. R. ClV. P. 
75 (n) (1948), as amended, Fed. R. ClV. P. 75(c) (1966) which provided: "In the event 
no stenographic report of the evidence or proceedings at a hearing or trial was made, the ap
pellant may prepare a statement of the evidence or proceedings from the best available means, 
including his recollection, for use instead of a stenographic transcript.” In Hurt, however, 
the reporter’s notes of the hearing were unavailable.

Parole and Probation

Revocation of Probation. The court has reaffirmed the principle
established by the Supreme Court in Burns v. United States'Oi that revo
cation of probation lies within the sound discretion of the trial court."" 
In Hurt v. United States,'00 the district court, on request of the United 
States Probation Officer, revoked defendant’s probation.70' The case was 
remanded on appeal to enable the parties to prepare a statement of evi
dence.708 Unable to reconstruct such a statement, a de novo hearing was 
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held, wherein the sentencing judge reaffirmed the revocation. On a sec
ond appeal, the court found no abuse of discretion by the lower court;709 
it affirmed the decision.

™ 374 F.2d at 284.
710 E.g., Hurley v. Reed, 110 U.S. App. D.C. 32, 288 F.2d 844 (1961). Petitioner filed 

a motion for a declaratory judgment in the United States District Court for the District of 
Columbia, alleging that he had been denied the right to counsel at a parole revocation hearing. 
In spite of the availability of habeas corpus, the court of appeals found that Hurley could file 
such action. Id. at 34-35, 288 F.2d at 846-47.

711 "A civil action wherein jurisdiction is not founded solely on diversity of citizenship 
may be brought only in the judicial district where all defendants reside, except as otherwise 
provided by law.” 28 U.S.C. § 1391(b) (1964).

712 In an earlier case, the court of appeals had suggested the feasibility of transferring an 
action brought by a Kansas prisoner to a Kansas or Illinois district court. Phillips v. United 
States Bd. of Parole, 122 U.S. App. D.C. 235, 240, 352 F.2d 711, 716 (1965).

713 367 F.2d 331 (D.C. Cir. 1966). Defendants Young and Rossello, federal prisoners 
in Lewisburg, Pennsylvania, brought separate actions for declaratory judgments against the 
U.S. Board of Parole. Both sought leave to appeal in forma pauperis from adverse lower 
court decisions. While Young appealed the dismissal of his complaint, Rossello protested 
the transfer of his case to the Pennsylvania district. Since the court considered the petition as 
a writ in the nature of mandamus, it found it unnecessary to hold whether the transfer order 
should be challenged on direct appeal. Id. at 332 n.2.

714 110 U.S. App. D.C. 32, 288 F.2d 844 (1961); see note 710 supra.
715 For the convenience of parties and witnesses, in the interest of justice, a district 
court may transfer any civil action to any other district or division where it might 
have been brought.

28 U.S.C. S 1404(a) (1964).
716 36” F.2d at 333. The court stated that transfer will relieve the District of Columbia 

courts from the "onerous task of deciding cases, brought by a prisoner incarcerated far away 
. . . and based on events alleged to have taken place in distant parts of the country.” Id., 
citing Phillips v. United States Board of Parole, 122 U.S. App. D.C. 235, 240, 352 F.2d 711, 
716 (1965).

7,7 The 1962 amendment provides that:
(e) A civil action in which each defendant is an officer or employee of the United 
States or any agency thereof acting in his official capacity or under color of legal

Attacking Parol Revocation. Prior to this term, the court of
appeals had permitted out-of-state prisoners to test by declaratory judg
ment rather than habeas corpus the validity of a parole revocation.710 
Since the defendants in these civil actions would most often be officials 
of the federal government, and due to restrictions in the federal venue 
statute,711 the District of Columbia Circuit had, in effect, been required 
to hear such suits.712 This term in Young v. Director, United States Bu
reau of Prisons713 714 the court held that Hurley v. Reed71A did not prevent 
the transfer of an action to another district pursuant to the federal venue 
statute.'15 Believing that transfer to the district of the prisoner’s confine
ment would "discourage duplicitous litigation” and allow more conven
ient evidentiary hearings,716 the court found a congressional intent to 
provide more liberal venue provisions as evidenced by a 1962 amend
ment to 28 U.S.C. § 1391.71‘ Barring extraordinary circumstances, peti-
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tions filed in the District of Columbia by nonresident prisoners will be 
transferred as a result of Young™

SUBSTANTIVE CRIMES AND DEFENSES

Substantive Crimes

Premeditation and Deliberation. In Austin v. United States™
appellant had been convicted of first degree murder.* 718 719 720 The trial court 

authority, or an agency of the United States, may, except as otherwise provided by 
law, be brought in any judicial district in which: (1) a defendant in the action 
resides, or (2) the cause of the action arose, or (3) any real property involved in 
the action is situated, or (4) the plaintiff resides if no real property is involved in 
the action.

28 U.S.C. § 1391(e) (1964). The Senate and House hearings reveal that Congress con
cluded that there was no necessity for all actions against federal officials to be brought exclu
sively in the District of Columbia. S. Rep. No. 1992, 87th Cong., 2d Sess. 3 (1962); H.R. 
Rep. No. 536, 87th Cong., 1st Sess. 3 (1961). In another case, the court of appeals has stated 
that one of the purposes of the 1962 amendment was to relieve the courts in the District of 
Columbia from their heavy case load. Pruess v. Udall, 123 U.S. App. D.C. 301, 304, 359 
F.2d 615, 618 (1965).

718 In a closing footnote, the court indicated that "different considerations may well apply 
to actions instituted by inmates of the Lorton Reformatory, Lorton, Virginia,” due to its special 
relationship to the District of Columbia. 367 F.2d at 333 n.8 (D.C. Cir. 1966).

719 ------ F.2d-------- (D.C. Cir. 1967) (Leventhal, J.; Bastian, J. concurring; Danaher, J.,
dissenting). After having apparently been sexually assaulted, the victim died from 26 major 
stab wounds, some in the area of the sexual organs and one which had penetrated the brain. 
She had also suffered 20 smaller wounds, including the carving of a "tic-tac-toe” design on 
the thigh.

720 The District of Columbia murder statutes read in pertinent part:
Whoever being of sound memory and discretion, kills another purposely, either 

of deliberate and premeditated malice or by means of poison, or in perpetrating or 
attempting to perpetrate any offense punishable by imprisonment in the penitentiary, 
or without purpose so to do kills another in perpetrating or in attempting to per
petrate any arson, . . . rape, mayhem, robbery, or kidnapping, or in perpetrating or 
attempting to perpetrate any housebreaking while armed with or using a dangerous 
weapon, is guilty of murder in the first degree.

D.C. CODE Ann. § 22-2401 (1967) (emphasis added).
Whoever, with malice aforethought, except as provided in sectionfs] 22-2401 . . . 
kills another, is guilty of murder in the second degree.

D.C. Code Ann. § 22-2403 (1967) (emphasis added).
Generally murder is distinguished from manslaughter by the presence of malice afore

thought. Fryer v. United States, 93 U.S. App. D.C. 34, 207 F.2d 134, cert, denied, 346 U.S. 
885 (1953). "Malice [aforethought] . . . denotes a vicious and wicked state of mind. It is 
sometimes described ... as a heart fatally bent on mischief and unmindful of social duty.” 
United States v. Hamilton, 182 F. Supp. 548, 551 (D.D.C. I960). In determining whether 
malice was present, the defendant is judged by the reasonable man standard. See Bishop v. 
United States, 71 App. D.C. 132, 107 F.2d 297 (1939).

To constitute murder in the first degree, the homicide must be intentional. Collazo v. 
United States, 90 U.S. App. D.C. 241, 196 F.2d 573, cert, denied, 343 U.S. 968 (1952) 
("purposely” in D.C. CODE Ann. § 22-2401 (1967) means with an intent to kill); United 
States v. Wilson, 178 F. Supp. 881 (D.D.C. 1959). It must also have been premeditated and 
deliberated upon. 90 U.S. App. D.C. at 246, 196 F.2d at 578. Premeditation is the period in 
which the intent to kill is formulated. The design to kill must then be deliberated upon fur
ther, prior to the killing. Austin v. United States,------ F.2d-------  (D.C. Cir. 1967); see Hans-
borough v. United States, 113 U.S. App. D.C. 392, 308 F.2d 645 (1962). Premeditation may 
be inferred from the evidence presented. See McAffee v. United States, 70 App. D.C. 142, 105 
F.2d 21 (1939), cert denied, 310 U.S. 643 (1940); United States v. Wilson, 178 F. Supp. 
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rejected defense counsel’s requested instruction that deliberation—a first- 
degree requirement-21—entails the passage of "some appreciable period 
of time between formation of the intent to kill and perpetration of the 
crime.721 722 * The judge stated that only "some period of time” need elapse, 
and that even seconds might suffice.

SSI ( D.D.C. 1959). It is a "thinking of beforehand,” even though it may be of very brief 
¿¿ration. Perkins, The Law of Homicide, $6 J. Crim. L.C. & P.S. 391, 449 (1945). A find- 
mg o: premeditation and deliberation necessarily demonstrates the presence of intent, but not 
vice versa. Weakley v. United States, 91 U.S. App. D.C. 8, 11, 198 F.2d 940, 943 (1952).

Second degree murder is homicide with malice aforethought but without premeditation 
and deliberation. Lee v. United States, 72 App. D.C. 147, 112 F.2d 46 (1940). It may be 
intentional or unintentional. Tucker v. United States, 115 U.S. App. D.C. 250, 318 F.2d 221 
(1963).

For an historical discussion of the law of homicide in the District of Columbia, see Fisher 
nited States, 328 U.S. 463, 482 n.6 (1946); Keedy, A Problem of First Degree Murder: 

Fisher v. United States, 99 U. Pa. L. Rev. 267, 269-72 (1950).
721 See note 727 infra.
722 United States v. Wilson, 178 F. Supp. 881 (D.D.C. 1959).

The rationale for dividing murder into degrees is to prevent excessive punishment of 
homicides that are not reflected upon and conceived in advance. See Frady v. United States, 
121 U.S. App. D.C. 78, 89-90, 348 F.2d 84, 95-96 (Wright, J.) (dictum), cert, denied, 382 
U.S. 909 (1965).

724 The words "appreciable time” were first used in the District of Columbia in Bostic 
v United States, 68 App. D.C. 167, 170, 94 F.2d 636, 639 (1937), cert, denied, 303 U.S. 
635 1938) • Accord, Fisher v. United States, 328 U.S. 463, 467 n.3 (1946); Thomas v. United 
States, 81 U.S. App. D.C. 314, 158 F.2d 97 (1946), cert, denied, 331 U.S. 822 (1947); Bul
lock v. United States, 74 App. D.C. 220, 122 F.2d 213 (1941).

The court of appeals had previously said that deliberation "does not require the lapse 
o: ¿ays or hours, or even minutes.” Bostic v. United States, 68 App. D.C. 167, 170, 94 F.2d 
636, 639 (1937), cert, denied, 303 U.S. 635 (1938) (emphasis added). Later, the Bullock 

irt noted that "there is nothing deliberate and premeditated about a killing which is done 
ui.'/’. a second or two after the accused first thinks of doing it; or . . . instantaneously . . . .” 
Bullock v. United States, 74 App. D.C. 220, 221, 122 F.2d 213, 214 (1941) (emphasis 
added . Since the term "seconds” normally connotes a very brief span of time (a moment), 
it wouid seem that 30 or 45 seconds could constitute an "appreciable period of time.”

72® Weakley v. United States, 91 U.S. App. D.C. 8, 198 F.2d 940 (1952); accord, Faust 
v. North Carolina, 307 F.2d 869 (4th Cir. 1962), cert, denied, 371 U.S. 964 (1963). The 
lapse of time is not itself deliberation, but provides an opportunity for the process of delibera
tion to take place. Bostic v. United States, 68 App. D.C. 167, 94 F.2d 636 (1937), cert, 
denied, 303 U.S. 635 (1938). Its existence depends on the facts and circumstances of the 
case. Aldri ige v. United States, 60 App. D.C. 45, 47 F.2d 407, rev’d on other grounds, 283 
U.S. 308 (1931).

After briefly reviewing the history of the statutory division of com
mon-law murder into degrees,' 2; the appellate court noted that the "ap
preciable time” language had long been sanctioned in the District of 
Columbia,724 * and that it had never before suggested that a mere passage 
of seconds would satisfy that requirement.-20 Although agreeing with 
the prosecution’s contention that no particular length of time is necessary 
to establish deliberation,726 the Austin panel believed that reference to 
’ seconds” would only confuse the jury; the "appreciable time” language 
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—"a meaningful way to convey to the jury the core meaning of premedi
tation and deliberation”—should be given if counsel so requests.“21

727 ------ F.2d at-------- . The court did not discuss the instructional issue further, but held
that the evidence was insufficient to warrant a finding of premeditation and deliberation. See 
notes 635-37 supra and accompanying text.

728 The words originally signified the formation of an intent to kill followed by a period 
in which the design to kill was reflected upon. The decision to kill was thus reached in a 
calm, cold-blooded manner. See Brenner, The Impulsive Murder and the Degree Device, 22 
FORDHAM L. Rev. 274, 282-86 (1953); Weihofen & Overholser, Mental Disorder Affecting 
Degree of A Crime, 56 Yale L.J. 959, 974 n.60 (1947).

729 See note 722 supra-, 21 Md. L. Rev. 349 (1961); Brenner, supra note 728, at 280; 
Weihofen & Overholser, supra note 728, at 974 n.60. The Ninth Circuit has said:

"[D]eliberate and premeditated” [means] . . . that the idea of killing must have 
been conceived and intended before the act which produced death .... The deliber
ate purpose to kill, and the act in execution thereof, may follow each other as rapidly 
as successive impulses or thoughts of the mind; it is enough that the purpose and 
intent to kill precede the act.

Paddy v. United States, 143 F. 2d 847, 852-53 (9th Cir.), cert, denied, 324 U.S. 855 (1944) 
(trial court’s instructions to jury). Even Bostic said that deliberation might be ”of exceed
ingly brief duration.” Bostic v. United States, 68 App. D.C. 167, 170, 94 F.2d 636, 639 
(1937), cert, denied, 303 U.S. 635 (1938).

730 ------ F.2d at--------. This terminology had been used in the past. See Fisher v. United
States, 328 U.S. 463 (1946); Weakley v. United States, 91 U.S. App. D.C. 8, 198 F.2d 940 
(1952); Bullock v. United States, 74 App. D.C. 220, 122 F.2d 213 (1941). Judge Fahy, 
however, has stated that "a turning over in the mind” is not as descriptive as the "appreciable 
time” language. See Weakley v. United States, 91 U.S. App. D.C. 8, 12, 198 F.2d 940, 944 
(1952) (Fahy, J., dissenting). But it would appear that both phrases are necessary to ade
quately explain deliberation.

731 -------  F.2d ------  (D.C. Cir. 1967). For a further discussion of this case, see notes
638-39 supra and accompanying text.

By rejecting the "seconds” instruction, the court of appeals has 
clearly placed the District of Columbia among those jurisdictions that 
continue to adhere to the originally intended meaning of "premeditation 
and deliberation.”'28 Many courts have eroded the meaning of these 
terms, and allow premeditation and deliberation to be virtually contem
poraneous with the formation of an intent to kill or even the killing it
self.727 728 729 The latter rule ignores the reason for distinguishing at all be
tween grades of murder—the different attitudes of society toward those 
who commit murder on impulse and those who calmly plan and cold
bloodedly execute it. To clearly apprise the jury of the distinction be
tween grades of murder, the Austin court suggested that the jury be ad
vised that first degree murder is typically murder in "cold blood” and 
"murder committed on impulse or in sudden passion is murder in the 
second degree.” Further, the trial court should charge that, if an appre
ciable time has passed after the formation of an intent to kill, "a turning 
over in the mind” or "a further thought” upon the design to kill must 
take place during that interval in order to find deliberation and convict 
for first degree murder.730 731 In a companion case, Belton v. United 
States^1 these instructions upon counsel’s request were made manda-
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tor}’.7 " The Belton court, affirming defendant’s conviction for first de
gree murder, further buttressed Austin by suggesting that "skimpy” in
structions on first degree murder would not survive counsel’s timely 
objection.'33

732 ------ F.2d at-------- .
733 Id. at------  (dictum). Defense counsel in Belton did not object to the court’s instruc

tions, and the court declined to find plain error.
73< 369 F.2d 183 (D.C. Cir. 1966).
733 D.C. Code Ann. § 22-2204 (1967).
736 Whoever transports in interstate or foreign commerce a motor vehicle or aircraft, 

knowing the same to have been stolen, shall be fined not more than $5,000 or imprisoned not 
more than five years, or both.” 18 U.S.C. § 2312 (1964).

737 For a discussion of the necessity of an objection in the impeachment area, see notes 
455-66 supra and accompanying text.

Tas -phe jury is permitted to infer from the unexplained possession of recently stolen prop
erty that the possessor is guilty of the theft. Wilson v. United States, 162 U.S. 613 (1896); 
United States v. Kolakowski, 314 F.2d 699 (4th Cir. 1963); Battaglia v. United States, 205 
F.2d 824 (4th Cir. 1953). This is the "prima facie” rule. Epps v. United States, 81 U.S. 
App. D.C. 244, 157 F.2d 11 (1946). Whether the theft was recent is a question for the jury, 
but the longer the interval between theft and arrest, the weaker the inference of guilt from 
possession. Travers v. United States, 118 U.S. App. D.C. 276, 335 F.2d 698 (1964) (2- 
month interval held recent); Boehm v. United States, 271 F. 454 (2d Cir. 1921) (9-month 
interval held recent).

Possession in one state of a car recently stolen in another may permit the further inference 
•hat the possessor knew the car was stolen and that he transported it interstate. Maguire v. 
United States, 358 F.2d 442 (10th Cir.), cert, denied, 385 U.S. 801 (1966); Reese v. United 
States, 341 F.2d 90 (10th Cir. 1965); Bray v. United States, 113 U.S. App. D.C. 136, 306 
P.2d 743 (1962). The inference of interstate transportation, however, depends on and must 
be preceded by the inference that defendant stole the vehicle. Travers v. United States, supra ’, 
see Battaglia v. United States, supra’, Morandy v. United States, 170 F.2d 5, 6 (9th Cir. 1948), 
cert, dented, 336 U.S. 938 (1949). If the defendant is acquitted of the theft in the state in 
which the car was stolen, conviction for interstate transportation must rest on competent evi
dence that defendant had some "contact or connection with possession or use” of the car in 
that state. Travers v. United States, supra.

739 366 F.2d 666 (D.C. Cir. 1966). The District of Columbia Court of Appeals had 
held that the statute was not void, either for vagueness or for the absence of a requirement of 
proof of intent. Since the D.C. statute demands more than mere status, the lower court also 
distinguished the present case from Robinson v. California, 370 U.S. 660 (1962). Wilson 
v. United States, 212 A.2d 805, 806 (D.C. 1965); see Brooke v. United States, 208 A.2d 726, 
728 (D.C. 1965); D.C. Code Ann. § 33-416a(b) (1) (B) (1967).

Interstate Transportation of Stolen Vehicle. Scott v. United
States'34 affirmed a conviction for unauthorized use732 733 * 735 and interstate 
transportation736 of a motor vehicle stolen six months prior to defendant’s 
arrest. Since counsel had not objected to the charge nor requested limit
ing instructions,737 * 739 the court declined to deal with the contention that no 
inference of guilt was permissible since the car had not been "recently 
stolen.”788

Narcotics Vagrancy. The court of appeals in IFzZjow v. United
States139 reversed defendant’s conviction of narcotics vagrancy under a 
statute which defines a vagrant as a narcotic drug user or one convicted
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of a narcotics offense who is found in any vehicle in which any illicit 
narcotic drugs are found.140 Although the Government had proved both 
elements necessary for conviction—a former narcotics conviction and ap
prehension in a vehicle containing illicit narcotics740 741—the court’s reversal 
indicated that conviction under the statute requires a finding that the 
accused had some knowledge of the presence of narcotics.742 In a con
curring opinion, Chief Judge Bazelon stated that a failure to require 
knowledge as an element of the offense would raise severe constitutional 
questions concerning freedom of movement.743

740 The District of Columbia Court of Appeals had formerly held that the narcotics vag
rancy statute is not unconstitutional because it provides greater punishment for acts of vagrancy 
by narcotic users than by non-users. Rucker v. United States, 212 A.2d 766, 767 (D.C. 1965).

741 The defendant admitted that he had been twice convicted of violations of the Harrison 
Narcotics Act, 26 U.S.C. § 4704 (1964). A police search of the car in which Wilson was 
found uncovered items employed by narcotic users. 366 F.2d at 667-68.

742 The District of Columbia Court of Appeals had held that knowledge is not an element 
of the offense of narcotics vagrancy. Harris v. United States, 162 A.2d 503 (D.C. I960); 
Jenkins v. United States, 146 A.2d 444, 447-48 (D.C. 1958).

In Wilson, the court of appeals refused to decide the constitutionality of another part of 
the narcotics vagrancy statute which placed the burden of proof on the defendant to show that 
he had lawful employment or lawful means of support. 366 F.2d at 667.

In upholding the constitutionality of an earlier vagrancy statute, the District of Columbia 
Court of Appeals stated that there was no problem of constitutional infirmity so long as no 
burden is placed upon the defendant to prove lawful means of support until the Government 
has proved the other elements of the offense. Rogers v. District of Columbia, 31 A.2d 649, 
652 (D.C. 1943); see Clark v. District of Columbia, 34 A.2d 711 (D.C. 1943).

743 366 F.2d at 668; see Aptheker v. Secretary of State, 378 U.S. 500, 517 (1964); Kent 
v. Dulles, 357 U.S. 116, 125 (1958).

744 Stirone v. United States, 361 U.S. 212 (I960); Ex parte Bain, 121 U.S. (1887).
745 "The defendant may be found guilty of an offense necessarily included in the offense 

charged or of an attempt to commit either the offense charged or an offense necessarily in
cluded therein if the attempt is an offense.” Fed. R. Crim. P. 31(c).

740 Crosby v. United States, 119 U.S. App. D.C. 244, 339 F.2d 743 (1964). In equating 
the terms "necessarily included” of the Rule 31 and "lesser included offense,” the Crosby court 
stated: "Other Circuits have construed this Rule [31 (c)] to mean that a chargeable lesser of
fense must be such that the greater offense cannot be committed without also committing the 
lesser.” Id. at 245, 339 F.2d at 744; accord, Larson v. United States, 296 F.2d 80 (10th Cir. 
1961); Giles v. United States, 144 F.2d 860 (9th Cir. 1944). If there is evidence that a 
lesser included offense was committed, it is reversible error to fail to instruct the jury that it 
may find the defendant guilty of the lesser offense. See Broughman v. United States, 124 U.S. 
App. D.C. 54, 361 F.2d 71 (1966); Greenfield v. United States, 119 U.S. App. D.C. 278, 341 
F.2d 411 (1964). If, however, there is insufficient evidence to convict defendant of the les
ser included offense, the instruction merely tends to confuse the jury and should not be given. 
Maclllrath v. United States, 88 U.S. App. D.C. 270, 188 F.2d 1009 (1951); see Parker v. 
United States, 123 U.S. App. D.C. 343, 359 F.2d 1009 (1966). B«z see 54 Mich. L. Rev. 
706 (1954).

Lesser Included Offense. Although an accused may not be con
victed of a crime not charged in the indictment or information,744 he may 
be convicted of a lesser included offense,745 one that must necessarily be 
committed in the commission of the greater offense.746 In Kelly v.
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United States,‘4‘ the appellant, convicted of facilitating the concealment 
or sale of narcotics,718 contended that he was entitled to a lesser included 
offense instruction on unlawful possession of narcotics.'49 Kelly argued 
that, since unlawful possession creates a presumption of facilitation, such 
possession is a necessary element of that crime. The court of appeals 
rejected this argument because the crime of facilitation may be com
mixed without necessarily having illegal possession of narcotics. Al
though possession had been proven at trial, the court indicated that the 
violation charged in the indictment determines whether a certain crime 
is a lesser included offense and "not the offense established by the trial 
proof.”150

A iesser included offense cannot carry a greater punishment than the greater offense. See 
James v. United States, 238 F.2d 681 (9th Cir. 1956).

747 370 F.2d 227 (D.C. Cir. 1966).
74821 U.S.C. § 174 (1964). This section also creates a presumption of its violation if 

po- ession of narcotics is shown and the accused cannot show that he has lawful possession.
749 D.C. Code Ann. § 33-402 (1967).
750 37Q p 2d at 229. The court pointed out that the lesser included offense doctrine was 

ieveloped to help the prosecution in cases where it could not prove all elements of the charged 
violation. Cf. People v. Müssenden, 308 N.Y. 558, 562, 127 N.E.2d 551, 553 (1955), quot
ing People v. Murch, 263 N.Y. 285, 291, 189 N.E. 220, 222 (1934). The notice require- 
ment of the charged offenses prevents the prosecution from using the evidence elicited at trial to 
determine what offenses will be charged to the jury. Today the notice aspect is considered the 
most important function of the lesser included offense doctrine. See McKissack, The Included 
Offense Doctrine in California, 10 U.C.L.A.L. Rev. 870 (1963). The defendant may not 
invoke the rule merely as a means of pleading for mercy from the jury. 370 F.2d at 229.

751 "A mental disease or defect includes any abnormal condition of the mind which sub- 
srantially affects mental or emotional processes and substantially impairs behavior controls.” 
M Donald v. United States, 114 U.S. App. D.C. 120, 124, 312 F.2d 847, 851 (1962) (en 
banc); Hawkins v. United States, 114 U.S. App. D.C. 44, 46, 310 F.2d 849, 851 (1962), 
quoting McDonald v. United States, supra.

Several cases have considered the contention that narcotics addiction may constitute a mental 
disease or defect. This contention initially found favorable judicial reception. Castle v. 
United States, 120 U.S. App. D.C. 398, 400 & n.l, 347 F.2d 492, 494 & n.l (1964), cert, 
denied, 381 U.S. 929, 953 (1965); Brown v. United States, 118 U.S. App. D.C. 76, 77, 331 
F.2d 822, 823 (1964) (per curiam), quoting Robinson v. California, 370 U.S. 660, 667 & 
n S 1962). Subsequently, however, it has been established that although addiction may 
be a relevant factor, along with other evidence, such addiction standing alone does not con
stitute a mental disease or defect. Green (Robert) v. United States, ------  F.2d------  (D.C.
Oil 7); Heard v. United States, 121 U.S. App. D.C. 37, 38, 348 F.2d 43, 44 (1964) (per 
curiam). It must not be overlooked, however, that the Green court noted that ’where pro
longed and extensive use of narcotics has substantially impaired the capacity to control be
havior, ... a 'mental disease’ . . . may result.” ------  F.2d at ------ ; see Hutcherson v. United
States, 120 U.S. App. D.C. 274, 280, 345 F.2d 964, 9-0 (Burger, J., concurring), cert, denied, 
382 U.S. 894 (1965). Thus, a showing of addiction in this context may conceivably establish 
a mental disease or defect” as defined in McDonald.

Insanity

Directed Verdicts. In the District of Columbia, if a defendant’s
unlawful act was the product of a mental disease or defect,151 he cannot 747 748 749 750 751 
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be held criminally responsible.,jJ His sanity becomes an issue at trial 
when "some evidence'’40° has been presented that he suffered from a 
mental disease or defect at the time he committed the unlawful act. The 
prosecutor must then prove beyond a reasonable doubt154 either that the 
defendant was not suffering from a mental disease or defect at the time 
of the offense, or, if he were, the act was not a product of such illness.705 
When the Government offers little or no evidence to contradict defend
ant’s proof of his insanity,1 the question arises whether defendant is 
then entitled to a directed verdict of not guilty by reason of insanity. 
While the existence of a mental disease or defect and "productivity" are 
ordinarily exclusively jury questions,752 753 754 755 756 757 there is a point, however, beyond 
which the "exclusive" province of the jury ends and a directed verdict 
may be required.758

752 Durham v. United States, 94 U.S. App. D.C. 228, 214 F.2d 862 (1954).
753 Since "some evidence” is not a precise standard, it is difficult to predict what quantum

of evidence is sufficient to raise the issue of sanity. See McDonald v. United States, 114 U.S. 
App. D.C. 120, 122, 312 F.2d 847, 849 (1962) (more than mere scintilla) (en banc). See 
also Green (Robert) v. United States,------ F.2d------- ,------- (D.C. Cir. 1967), quoting Heard
v. United States, 121 U.S. App. D.C. 37, 38, 348 F.2d 43, 44 (1964) (more than mere claim of 
narcotics addiction); Smith v. United States, 122 U.S. App. D.C. 300, 305, 353 F.2d 838, 843 
(1965), cert, denied, 384 U.S. 974 (1966) (more than a mere claim of insanity); United 
States v. Currens, 290 F.2d 751, 761 (3d Cir. 1961); Lebron v. United States, 97 U.S. App. 
D.C. 133, 229 F.2d 16 (1955), cert, denied, 351 U.S. 974 (1956); Tatum v. United States, 88 
U.S. App. D.C. 386, 389, 190 F.2d 612, 615 (1951).

754 Davis v. United States, 160 U.S. 469, 488 (1895). But see Leland v. Oregon, 343 
U.S. 790 (1952) (not unconstitutional to require defendant to prove insanity beyond reason
able doubt); Chase v. State, 369 P.2d 997, 1003 (Alaska 1962) (defendant must prove in
sanity by a preponderance of the evidence). For the practical import of the prosecution's 
burden, see note 756 infra.

755 Hawkins v. United States, 114 U.S. App. D.C. 44, 46, 310 F.2d 849, 851 (1962); 
Carter v. United States, 102 U.S. App. D.C. 227, 234, 252 F.2d 608, 615 (1956).

756 Defendant’s uncontroverted evidence of insanity does not exist in a void; the prosecu
tion’s cross-examination provides a counterweight. Even more potent is the presumption that 
defendant was sane at the time of the offense. United States v. Fielding, 148 F. Supp. 46, 52 
(D.D.C.), rev’d on other grounds, 102 U.S. App. D.C. 167, 251 F.2d 878 (1957); cf. Bishop 
v. United States, 96 U.S. App. D.C. 117, 223 F.2d 582, vacated, 350 U.S. 961 (1956). Such a 
presumption remains in the case even after defendant has produced "some evidence" of in
sanity. Keys v. United States, 120 U.S. App. D.C. 343, 345, 346 F.2d 824, 826, cert, denied, 
382 U.S. 869 (1965); Greene v. United States, 114 U.S. App. D.C. 266, 314 F.2d 271 
(1963); McDonald v. United States, 114 U.S. App. D.C. 120, 123, 312 F.2d 847, 850 
(1962) (en banc). These factors greatly temper the prosecution’s burden, after the intro
duction of "some evidence” to the contrary, to prove beyond a reasonable doubt that the crimi
nal act was not a product of the defendant’s mental disease or defect. See notes 757 & 763 
infra.

757 Expert testimony of insanity is not binding on the jury. King (Francina) v. United 
States, 372 F.2d 383, 388 (D.C. Cir. 1967); see Hawkins v. United States, 114 U.S. App. D.C. 
44, 46, 310 F.2d 849, 851 (1962); Campbell v. United States, 113 U.S. App. D.C. 260, 261, 
307 F.2d 597, 598 (1962).

758 For a directed verdict, evidence must be "sufficient to compel a reasonable juror to 
entertain a reasonable doubt concerning the accused’s responsibility . . . .” King (Francina) v. 
United States, 372 F.2d 383, 387 (D.C. Cir. 1967), quoting McDonald v. United States, 114
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In King (Francina) v. United States?™ hospital psychiatrists had 
testified that defendant was suffering from a mental disease.* 759 760 One of 
the doctors had further testified that the unlawful act was "probably” a 
product of the defendant’s mental disease, while the other doctor had said 
only that it was "possibly” a product. Although the court recognized 
that defendant had satisfied the "some evidence” requirement761 and con
sidered defendant’s evidence of insanity "impressive,” it nevertheless

U.S. App. DC., 120, 123, 312 F.2d 847, 850 (1962) (en banc); Bradley v. United States, 102 
U.S. App. D.C. 17, 19, 249 F.2d 922, 924 (1958).

759 372 F.2d 383 (D.C. Cir. 1967) (Leventhal, J., Fahy, J.; Miller, J., dissenting in part). 
Arter drinking heavily, King fatally stabbed her brother who had just beaten her. Although 
charged with second degree murder, she was convicted of manslaughter. The primary ground 
for reversal was the improper tactics employed by the prosecution in cross-examination and 
summation. See notes 556-59 supra and accompanying text.

Finding the effect of alcohol on the defendant "crucial” to her defense, the court also criti
cized the lower court’s failure to indicate that intoxication could be an element of an insanity 
defense. On retrial, the appellate court suggested that the trial judge advise the jury ex
plicitly that:

ai though voluntary intoxication is not a defense to the crime, the jury may give con
sideration to appellant’s claim of intoxication, together with the testimony of the 
psychiatrists concerning the interaction of appellant’s recourse to alcohol and her 
mental condition, in the course of determining the issue raised by the insanity de
fense, i.e.t whether the Government had established beyond a reasonable doubt the 
elements of appellant’s criminal responsibility ....

372 F.2d at 398 (emphasis added). The court left unclear the manner in which the jury should 
consider the "interaction” of recourse to alcohol and mental condition. These two factors 
could interact in numerous ways. Heavy recourse to alcohol is often a reflection of under
lying emotional disturbances. Mental disorder may also be relevant to drunkenness in that 
the "voluntariness” of the recourse to alcohol may be questionable if there exists a serious 
mental disease. Frequent recourse may conceivably impair the defendant’s capacity to control 
his behavior and thereby constitute a causative factor in producing a mental disease. See 
McDonald v. United States, 114 U.S. App. D.C. 120, 312 F.2d 847 (1962) (en banc); cf. 
Green v. United States,------ F.2d -------- (D.C. Cir. 1967). Yet, the King court most likely
intended no greater specificity than to state that in the context of an insanity defense, heavy 
recourse to alcohol is a relevant feature of defendant’s total personality which cannot be dis
regarded in assessing evidence of insanity. See generally Note, Volitional Fault and the In
toxicated Criminal Offender, U. ClN. L. Rev. (1967).

In the somewhat analogous situation where evidence of narcotics addiction is offered as 
part o: a claim of insanity, the court has stated that such evidence has probative value when 
added to other evidence of insanity. Heard v. United States, 121 U.S. App. D.C. 37, 38, 348 
F.2d 43, 44 (1964) (per curiam). The relationship between narcotics addiction and in
sanity also arose in a case subsequent to King where part of the evidence was the Government 
expert witness concession that drug addiction could be symptomatic of mental illness when 
"clustered" with other symptoms. Because the trial judge’s instructions had permitted the 
jury to consider addiction along with other factors brought out by expert testimony in de
term ir.; ng whether a mental disease or defect existed, the court rejected appellant’s claim that an 
instru tion that addiction was not in itself a mental disease misled the jury. Green (Robert) 
v. United States,------ F.2d-------- (D.C. Cir. 1967)•

760 Defendant was said to be suffering from passive-aggressive personality, with organic 
and alcoholic features. 372 F.2d at 385.

' : Implicitly, the King decision agrees with McDonald which indicated that the "some 
evidence" requirement would be met by a lesser quantum of evidence than would be required 
if un mtroverted, to warrant a directed verdict. McDonald v. United States, 114 U.S. App. 
DC. 120, 122, 312 F.2d 847, 849 (1962) (en banc).
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found such testimony, though uncontroverted by the Government,762 in
sufficient to compel a directed verdict of not guilty by reason of insan
ity.763 The King court further noted that, although the defendant’s 
evidence of insanity is uncontroverted, it must constitute "an unusually 
strong showing” to necessitate a directed verdict of acquittal.764 765 766

762 To rebut this expert testimony, the Government’s direct evidence consisted only of 
the arresting officer’s testimony that defendant "gave clear answers to all questons asked to 
her and that he thought she was of sound mind and not intoxicated.” 372 F.2d at 387.

763 The King court noted that in the District of Columbia Circuit, the court is "chary of 
directed verdicts of not guilty by reason of insanity, even where expert testimony is uncontra
dicted.” ld.\ see Hawkins v. United States, 114 U.S. App. D.C. 44, 310 F.2d 849 (1962 ) 
(uncontroverted testimony of "possible and even probable” productivity; directed verdict de
nied); Campbell v. United States, 113 U.S. App. D.C. 260, 307 F.2d 597 (1962) (psychia
tric testimony met by Government’s evidence "of little probative value;” directed verdict de
nied); cf. Dusky v. United States, 295 F.2d 743 (8th Cir. 1961), cert, denied, 368 U.S. 998 
(1962). But see Isaac v. United States, 109 U.S. App. D.C. 34, 284 F.2d 168 (I960) (un
contradicted defense psychiatrists’ testimony "extended and impressive,” necessitating rever
sal). See also Satterwhite v. United States, 105 U.S. App. D.C. 398, 267 F.2d 675 (1959) 
(uncontroverted psychiatric testimony of insanity at time of crime; directed verdict necessary ); 
Fielding v. United States, 102 U.S. App. D.C. 167, 251 F.2d 878 (1957) (psychiatric testi
mony rebutted only by lay evidence; judgment n.o.v.).

764 372 F.2d at 389.
765 Durham v. United States, 94 U.S. App. D.C. 228, 214 F.2d 862 (1954).
766 McDonald v. United States, 114 U.S. App. D.C. 120, 312 F.2d 847 (1962) (en banc).
767 Smith v. United States, 59 App. D.C. 144, 145, 36 F.2d 548, 549 (1929); see Davis 

v. United States, 165 U.S. 373, 378 (1897); Douglas v. United States, 99 U.S. App. D.C. 232, 
237-38, 239 F.2d 52, 58 (1956); United States v. Fielding, 148 F. Supp. 46, 51 (D.D.C.), 
rev’d on other grounds, 102 U.S. App. D.C. 167, 251 F.2d 878 (1957).

768 Misenheimer v. United States, 106 U.S. App. D.C. 220, 271 F.2d 486 (1959), cer/.
denied, 361 U.S. 971 (I960). Durham itself stated: "[T]he jury’s range of inquiry will not 
be limited to, but may include . . . whether an accused, who suffered from a mental disease or 
defect, did not know the difference between right and wrong, [or] acted under the compulsion 
of an irresistible impulse 94 U.S. App. D.C. at 242, 214 F.2d at 876 (1954). See also
Wright v. United States, 102 U.S. App. D.C. 36, 250 F.2d 4 (1957).

The Durham-McDonald rule precludes criminal responsibility if it can be shown that "but 
for” the mental disease or defect, the act would not have been committed. Since the pre- 
Durham irresistible impulse test required, in effect, a finding that the act occurred "only be
cause of” the mental disease, Durham can be said to have broadened the irresistible impulse 
test. See Carter v. United States, 102 U.S. App. D.C. 127, 135, 252 F.2d 608, 616 (1957).

One author has said that Durham has "virtually scrapped . . . the irresistible impulse 
[test].” Halleck, The Insanity Defense in the District of Columbia—A Legal Lorelei, 49 
Geo. L.J. 294, 296 (1960).

Irresistible Impulse. Prior to the Durham1^ and McDonald?™
decisions, a defendant who sought to escape criminal responsibility on 
the ground that his unlawful act was attributable to an irresistible im
pulse had to show that his "reasoning powers were so far dethroned by 
his diseased mental condition as to deprive him of the will power to resist 
the insane impulse . . . .”767 768 The court, since Durham, has ruled that 
the irresistible impulse test can still be a relevant factor when used to 
establish a symptom of the underlying mental disease or defect.'GS 
Standing apart from the Durham test, however, it would have no inde-
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pendent utility.769 770 771 772 The court this term has, in effect, reaffirmed this 
position in Harley v. United States.',0

769 Misenheimer v. United States, 106 U.S. App. D.C. 220, 271 F.2d 486 (1959), cert, 
denied, 361 U.S. 971 (I960). See also Douglas v. United States, 99 U.S. App. D.C. 232, 
239 F.2d 52 (1956); Durham v. United States, 94 U.S. App. D.C. 228, 214 F.2d 862 
(1954).

770 377 F.2d 172 (D.C. Cir. 1967) (per curiam).
771 See note 773 infra.
772 377 F.2d at 173; see Smith v. United States, 59 App. D.C. 144, 36 F.2d 548 (1929).
773 Brief for Appellant at 4, Harley v. United States, 377 F.2d 172 (D.C. Cir. 1967). 

Not wanting to be sent to the hospital for a prolonged competency examination, Harley re- 
fused to defend on grounds of insanity. Thus, his counsel, though ostensibly presenting an 
irresistible impulse defense, argued in terms of "natural reaction," "instinct" and "aggressive- 
ness” in an uneducated, impoverished man "not afforded the luxury of being the well-edu- 
cared respected citizen of mild temperament.” See Address by David L. Bazelon, Chief Judge, 
U.S. Court of Appeals for the District of Columbia Circuit, before the Israel Society of Crimi
nology- and the Institute of Criminology in Jerusalem, May 9, 1966. Admitting that these 
features do not constitute mental illness, Harley’s counsel requested the court to rule that the 
irresistible impulse test was applicable to his client without a showing of a mental disease or 
defect Brief for Appellant at 4-8, Harley v. United States, 377 F.2d 172 (D.C. Cir. 1967). 
The Government replied, "in reality, appellant seeks, without the citation of a single authority, 
to create a new legal defense to the crime of assault.” Brief for Appellee at 11, Harley v. 
United States, 377 F.2d 172 (D.C. Cir. 1967).

774 377 F.2d at 173. In another case, the court of appeals has stated:
The general rule is that in order to ascertain a person’s mental condition at a 

particular time it is proper to receive evidence of the condition of his mind during 
a reasonable period both before and after that time; where it has any tendency to 
throw light on the condition of mind of the accused at the time of the commission 
or the act charged. The law does not fix the time arbitrarily but leaves its determina
tion in each case to the sound discretion of the trial court.

Hart v. United States, 76 U.S. App. D.C. 193, 194, 130 F.2d 456, 457 (1942); see Boynton 
v. Burrows, 83 U.S. App. D.C. 227, 167 F.2d 759 (1948). See also Breland v. United States, 
372 F.2d 629 (5th Cir. 1967).

Harley was charged with assault with a deadly weapon upon a man 
who, just minutes before, had allegedly molested the defendant’s daugh
ter. Harley also sought to prove that one month earlier his son had 
been molested by a deviate. His defense, which made no attempt to 
prove mental disease or defect,”“1 was presented in terms of irresistible 
impulse, not provocation. The district court ruled that the defendant 
could not rely on that doctrine "except within the framework and as part 
of a claim of mental disease or disorder,”“2 and excluded the evidence 
which pertained to the month-old molestation. On appeal, Harley con
tended that, since his actions stemmed from "a basic instinct to protect 
his children, ... a father’s natural reaction,”773 he was not criminally re
sponsible for them. Affirming Harley’s conviction, the court of appeals 
agreed with the lower court’s ruling on the defense of irresistible impulse 
and refused to overturn the trial judge’s conclusion that the impact of 
the events one month prior to the assault was "too attenuated” to have 
bearing on the appellant’s defense.774
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Post-Verdict Commitment. Durham v. United States'bred a
fear on the part of many that an increasing number of dangerous men
tally ill persons would be acquitted and set free through the liberalized 
insanity defense in the District of Columbia. Not wholly unfounded,“8 
this anxiety influenced the authors of section 301(d) to provide for man
datory commitment to a hospital of those found not guilty by reason of 
insanity.“' The Supreme Court, however, held in Lynch v, Overholser "' 
that a defendant who has refused to raise the defense of insanity cannot 
be committed pursuant to section 24-301 (d) of the District of Columbia 
Code where the trial court has raised this defense sua sponte.“9 Fur
thermore, should commitment be considered warranted, "it must be ac- * * * * * 

77594 U.S. App. D.C. 228, 214 F.2d 862 (1954).
7765^ Committee on Mental Disorder As a Criminal Defense, Report, in 

S. Rep. No. 1170, 84th Cong., 1st Sess. 14-16, 25-40 (1955). See also Note, The Inability of 
Federal Courts to Commit a Person to a Hospital for the Mentally Defective Upon a Jury Find
ing of Not Guilty, 48 Marq, L. Rev. 562 (1965).

777 u c. CODE Ann. § 24-301 (d) (1967) provides: “If any person tried upon an indict
ment or information for an offense, or tried in the juvenile court of the District of Columbia 
for an offense, is acquitted solely on the ground that he was insane at the time of its commis
sion, the court shall order such person to be confined in a hospital for the mentally ill.” The 
court of appeals has said: "No doubt the principal concern of the statute is for procedures to 
protect the public from the premature release of dangerous persons.” Green v. United States, 
121 U.S. App. D.C. 226, 227, 349 F.2d 203, 204 (1965); see In re Rosenfield, 157 F. Supp. 18 
(D.D.C. 1958) (protection of public and discouragement of unfounded pleas of insanity).

778 369 U.S. 705 (1962), 109 U.S. App. D.C. 404, 288 F.2d 388 (1961).
779 Since congressional hearings on § 301 (d) spoke entirely in terms of one who pleaded 

insanity, the Lynch Court determined that Congress had not intended to allow automatic com
mitment without a hearing on the present sanity of one who did not raise that defense and ob
jected to having it raised by the trial court. Such commitment would be "out of harmony with 
the awareness that Congress has . . . shown [in the civil commitment statute] for safeguarding 
those suspected of mental incapacity against improvident confinement.” 369 U.S. at 711; see 
1964 District of Columbia Hospitalization of the Mentally Ill Act, D.C. Code Ann. §§ 21- 
501 -91 (1967); see notes 789 & 794 infra and accompanying text.

If Lynch can be said to have reinforced the contention that section 301(d) is constitution
ally applicable to one who has relied on the insanity defense, it did so inferentially; that ques
tion was not before the Court. Yet, the Court noted that a defendant who raises such a de
fense "is in quite a different position.” It speculated that Congress might have intended that 
a defendant who successfully raised the insanity defense, having escaped punishment, should 
then bear the burden of proving his freedom from the mental abnormality that produced his 
unlawful actions. Or, Congress might have required mandatory commitment in order to dis
courage false pleas of insanity. 369 U.S. at 715. Although this language may lend credence 
to justification for the section’s applicability to one who has claimed insanity, this language is 
pointedly couched in terms of speculation as to congressional intent, without discussing the 
constitutionality of the congressional objective. "We need go no further here than to say that 
such differentiating considerations are pertinent to ascertaining the intended reach of this 
statutory provision.” Id. at 715.

Assuming that a fair trial is a successful means of ascertaining truth, false pleas should 
be uncovered at trial regardless of any threat of compulsory commitment. Moreover, if only 
those who rely on the insanity defense must face the unpleasant prospect of mandatory com
mitment, due process and equal protection may be violated in that a burden, perhaps amount
ing to a penalty, is thereby imposed on the exercise of a legal right. United States v. Arduini, 
Crim. No. US 10748-66 (D.C. Ct. Gen. Sess., Mar. 10, 1967); see Griffin v. California, 380 
U.S. 609 (1956).
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complished either by resorting to section 24-301 (a) or by recourse to the 
civil commitment provisions . . . .”‘80 This reference to section 301(a)780 781 
as an alternative to the proscribed commitment under section 301(d) is 
at variance with prior decisions in the District of Columbia/82 783 This term 
in Cameron v. Mullen,'**  the court of appeals attempted to delineate 
more clearly the purpose of section 301(a).

780 369 U.S. at 705, 720.
781 Section 301(a) provides, in part:

[If] prior to the imposition of sentence or prior to the expiration of any period of 
probation, it shall appear to the court from the court’s own observations, or from 
prima facie evidence submitted to the court, that the accused is of unsound mind or 
is mentally incompetent so as to be unable to understand the proceedings against him 
or properly to assist in his own defense, the court may order the accused committed 
to the District of Columbia General Hospital or other mental hospital designated 
by the court, for such reasonable period as the court may determine for examination 
and observation and for care and treatment if such is necessary by the psychiatric 
staff of said hospital.

D.C. CODE Ann. § 24-301 (a) (1967). If the hospital superintendent or chief psychiatrist 
repons that "in his opinion the accused is of unsound mind or mentally incompetent,” the 
court may commit the defendant. Should the accused or the Government object, the statute 
provides for a hearing, without a jury, at which the court "shall make a judicial determination 
of the competency of the accused to stand trial. If the court shall find the accused to be then 
of unsound mind or mentally incompetent to stand trial, the court shall order the accused con
fined to a hospital for the mentally ill.” D.C. Code Ann. § 24-301 (a) (1967).

782 Prior to Lynch, the court of appeals had held that section 301(a) pertained only to 
the question of competency to stand trial and was unavailable to commit a defendant found 
■ ot guilty bv reason of insanity. Williams v. Overholser, 104 U.S. App. D.C. 18, 20, 259 
F.2d 175, 177 (1958).

Subsequent to Lynch’s reference to § 301(a) as a means to secure post-verdict commit- 
the court of appeals held such use of that section improper. Cameron v. Fisher, 116 

U.S. App. D.C. 9, 320 F.2d 731 (1963). In Fisher the trial court initially committed defend
ant pursuant to subsection (d) although he maintained he was sane. Lynch’s invalidation 
of this procedure prompted the Government to move for a new hearing, one year after the 
trial, which resulted in defendant’s recommitment under subsection (a). On appeal, the court 
held that after "the question of custody incident to the disposition of the charge [was] . . . 
determined,” subsection (a) could not be used to commit the defendant. Fisher, however, 
did not bring the state of the law back to where it was under Williams. The propriety of 
commitment under § 301(a) after the verdict but before "disposition of the charge” remained 
uncertain because of the possible conflict of Williams with Lynch.

After Lynch, the District of Columbia Court of Appeals, however, proceeded under § 
301(a) to commit a defendant who did not invoke the insanity defense, despite Williams’ 
admonitions. See Staffiero v. Cameron,------  A.2d ------  (D.C. 1967).

783 ------ F2d ------  (D.C. Cir. 1967) (Bazelon, C.J., Edgerton, Wright, JJ.).
184 Halting proceedings on the misdemeanor charge, the trial court, pursuant to section 

301(a) , sent Mrs. Mullen to St. Elizabeth’s Hospital for a competency examination. Although 
she was reported to be suffering from paranoid personality at the time of both the examina
tion and the offense, the hospital reported her competent. ------ F.2d at-------- .

’ Upon the Government’s motion, a post-verdict hearing was held. At this hearing the 
trial judge committed defendant under section 301(a) and ordered that defendant’s eligibility

Finding defendant competent to stand trial, the Court of General 
Sessions judge subsequently found her not guilty by reason of insanity784 
although she did not raise the defense of insanity and objected to having 
it thrust upon her. Apparently mindful of Lynch, the trial court em
ployed section 301(a) to effectuate defendant’s commitment.780 Con



172 The Georgetown Law Journal [Vol. 56: 58

testing the validity of her commitment pursuant to that section, Mrs. 
Mullen petitioned the district court for a writ of habeas corpus which 
was granted;* 786 the Government appealed.

for release be governed by the more lenient provisions of the 1964 District of Columbia Hos
pitalization of the Mentally Ill Act. D.C. Code Ann. §§ 21-501 -91 (1967). This act pro
vides for release upon the criteria set forth in note 806 infra.

786 Mullen v. Cameron, 255 F. Supp. 326 (D.D.C. 1966). Although granting the writ, 
Judge Holtzoff ordered that defendant not be released for 30 days in order to allow the Gov
ernment time to institute civil commitment proceedings.

Even though detention has been found illegal, the court has wide discretion in fashioning 
the habeas corpus remedy. Robertson v. Cameron, 224 F. Supp. 60 (D.D.C. 1963); see 
Threatt v. State, 221 F. Supp. 858 (D.N.C. 1963); Williams v. Overholser, 162 F. Supp. 514 
(D.D.C.), modified, 104 U.S. App. D.C. 18, 259 F.2d 175 (1958); Thompson v. Cavell, 158 
F. Supp. 19 (D.C. Pa. 1957); 28 U.S.C. § 2243 (1964); cf. Overholser v. Treibly, 79 U.S. 
App. D.C. 389, 147 F.2d 705, cert, denied, 326 U.S. 730 (1945).

787 See D.C. CODE Ann. § 24-301 (a) (1967); note 781 supra. The court reasoned that,
since Congress inserted no express post-verdict commitment provision in § 301(a), unlike 
the explicit requirement in subsection (d), it did not intend that § 301(a) be used for post
verdict commitment. Further, while § 301(a) speaks of "commitment” upon the hospital’s 
report that accused "is of unsound mind or mentally incompetent,” the accused is only accorded 
the right to a hearing upon which the court shall make a judicial determination of the "com
petency of the accused to stand trial.” ------ F.2d-------- , citing D.C. CODE Ann. § 24-301 (a)
(1967) (emphasis added). Previously, the court had held that this statutory language "in 
its context comes only to this: The court shall order the accused confined in a mental hospital 
if it finds that because of unsoundness of mind or for any other reason he is mentally incom
petent to stand trial.” Williams v. Overholser, 104 U.S. App. D.C. 18, 19, 259 F.2d 175, 176 
(1958); accord, Cameron v. Fisher, 116 U.S. App. D.C. 9, 13, 320 F.2d 731, 735 (1963).

788 Since the Mullen court placed no reliance on the fact that the defendant had not raised 
the insanity defense herself, the court rejected all post-verdict commitment under section 301 
(a).

789 The civil commitment statute guarantees the rights to a hearing before the Mental 
Health Commissioner, a de novo jury review on insanity (the judge must so advise the defend
ant), and a judicial determination whether alternative courses of treatment short of full-time 
confinement are appropriate. Commitment is authorized only upon a finding that the person 
is "likely to injure himself or others,” and the party seeking commitment has the burden of 
proving this. Hospitalization of the Mentally Ill Act, D.C. Code Ann. §§ 21-501 -91 (1967); 
see Lynch v. Overholser, 369 U.S. 705, 711 (1962).

The court of appeals affirmed, reasoning that, since reference to sec
tion 301(a) as a means of commitment in lieu of section 301(d) was 
"unnecessary to the disposition” of Lynch, it was not binding and could 
be rejected as mere dicta. The very language of section 301(a) pre
cludes commitment after a verdict of not guilty; that section only author
izes hospitalization "prior to the imposition of sentence or prior to the 
expiration of any period of probation,”'87 788 whereas a verdict of "not 
guilty” cannot lead to sentencing or probation. The court therefore con
cluded that section 301(a) should not be used to effectuate post-verdict 

• 788commitment.
More significantly, Mullen considered the constitutional aspects of 

post-verdict commitment. Where commitment of an insane person is 
sought in a civil case, it is authorized only upon compliance with strin
gent procedural standards.789 In contrast, in a criminal case, a defendant 
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committed pursuant to section 301(a) after a verdict of not guilty by 
reason of insanity is afforded substantially less procedural protection than 
his civil counterpart.790 This imbalance in procedural rights raises seri
ous due process and equal protection questions?91 The Supreme Court 
in Baxstrom v. Herold?"2 has held a similar procedural imbalance uncon
stitutional. The Baxstrom court determined that a prisoner was denied 
equal protection where the New York statute under which he was com
mitted offered him less procedural protection in the initial commitment 
proceeding than would be available to other persons civilly committed.793

790 The statutory rights applicable to civil commitment are not likely to be applicable to 
one committed pursuant to § 301(a). This section does not provide for a hearing before a 

jmmissioner, jury review of insanity, or judicial examination of alternatives to commitment. 
Cjmmitment, as seen by the Mullen trial court’s dispositon, is the result of a summary proce- 
iure. The standard which justifies commitments is "dangerous to himself or others [now or] 
tn the reasonable future." D.C. Code ANN. § 24-301 (e) (1967) (emphasis added). This 
standard is more stringent than the civil commitment standard—"likely to injure self or 
otherfs].” D.C. Code Ann. § 21-544 -46 (1967).

The main purpose of section 301 is to protect society by guaranteeing that potentially dan- 
gerous persons who have committed unlawful acts will be committed and not released until it 
is ascertained under the strict standards of section 301(e) and of Ragsdale and Leach that their 
re ease will not endanger society. Ragsdale v. Overholser, 108 U.S. App. D.C. 308, 281 F.2d 
943 (1960); Overholser v. Leach, 103 U.S. App. D.C. 289, 257 F.2d 667 (1958), cert, denied, 
559 U.S. 1013 (1959); D.C. Code Ann. § 24-301(e) (1967); see note 806 infra. In contrast, 
the 1964 Hospitalization Act is designed to protect persons from improvident civil commit
ment. safeguarding constitutional rights with relatively little emphasis on the protection of 
society from dangerous persons.

701 In a previous decision, the court of appeals noted:
In the present case, the [lower] court[s] seem to have thought that when the person 
suspected of insanity is also accused of crime, Congress intends to bypass all [of the 
civil commitment] . . . provisions and safeguards and to permit any trial court . . . 
to commit the person . . . without benefit of a jury or of the Mental Health Com
mission, although he may be perfectly competent to stand trial. We think Congress 
had no such intention. Such an intention, if it were plainly expressed, would raise 
serious questions of due process of law and equal protections of the laws. If those 
questions could not otherwise be avoided, a very narrow interpretation of § 24- 
301(a) would be justified and required.

Williams v. Overholser, 104 U.S. App. D.C. 18, 19-20, 259 F.2d 175, 176-77 (1958).
702 383 U.S. 107 (1966).
70 In Baxstrom, the defendant was certified insane by a prison physician and sent to a 

hospital solely for insane prisoners. When his prison term expired, custody over him was 
vested in the Department of Mental Hygiene, pursuant to a hearing, but he remained in the 
same hospital. Although persons civilly committed in New York have a right to judicial de
termination of their dangerousness and to de novo jury review of the question of sanity, these 
rights were not afforded to Baxstrom. Id. at 111; N.Y. Mental Hygiene Law §§ 74, 85 
(McKinney Supp. 1967).

704 notes 789 & 790 supra. Not only is the disparity in initial commitment proce
dures great, but the imbalance in rights of one committed is also striking. One civilly com
mitted has the right to periodic reexamination every7 six months, under strict standards to in
jure his confinement is warranted. D.C. Code Ann. § 21-548 (1967). He also has the right 
to an examination by an independent practitioner every six months, receipt of mail, possession

Observing that the differences between commitment procedures un
der section 301(a) and those under the District of Columbia civil com
mitment statute'94 "are more pronounced than the differences struck * 70
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down by the Supreme Court in Baxstrom” the Mullen court concluded 
that post-verdict commitment pursuant to section 301(a) raises "serious 
constitutional doubts” under the logic of Baxstrom"^ The court found 
no merit in the Government’s attempt to justify the differences in the 
commitment procedures on the ground that defendant, absolved from 
criminal responsibility solely by reason of her insanity, "constitutes a 
greater danger to the public than those civilly committed.”'96 * Because 
Baxstrom held that dangerousness "has no relevance whatever in the 
context of the opportunity to show whether a person is mentally ill at 
all”**1 the Mullen court interpreted that case as a rejection of such a 
justification.

of property, entry into contracts, a driver’s license and the right to vote. D.C. CODE ANN. §§ 
21-501 -91 (1967). Section 301(a), however, guarantees no such rights.

Perhaps with this poor comparison of the two statutes in mind, the trial judge in Mullen 
ordered a hearing on sanity before commitment, directed civil release standards be applied to 
Mrs. Mullen, and directed that all custodial benefits of those civilly committed be afforded her. 
He also indicated that he would have granted a de novo jury determination of the sanity issue 
if requested to do so. Noting that the trial judge’s orders did not comport fully with the pro
cedures applicable to civil cases—there was no hearing before the Mental Health Commission 
and no specific notification of the right to a de novo jury determination—the court of appeals 
affirmed, rejecting this ad hoc disposition of the case. ------ F.2d at--------.

The Mullen court pointed out that, since the 1964 Hospitalization Act gives exclusive 
jurisdiction over civil commitment proceedings to the district court, the Court of General Ses
sions lacked authority to impose civil committment conditions. Id. at------ ; see D.C. CODE
Ann. § 21-501 (1967).

------  F.2d at -------.
796 Id. at------ . The court has previously upheld such justifications. Ragsdale v. Over

holser, 108 U.S. App. D.C. 308, 314, 281 F.2d 943, 949 (I960); see Overholser v. Leach, 
103 U.S. App. D.C. 289, 291-92, 257 F.2d 667, 669-70 (1958), cert, denied, 359 U.S. 1013 
(1959). See also Tot v. United States, 319 U.S. 463 (1943); Krash, The Durham Rule and 
Judicial Administration of the Insanity Defense in the District of Columbia, 70 YALE L.J. 905, 
941-42 (1961).

797 383 U.S. at 111.
798 In providing for summary commitment upon a verdict of not guilty by reason of in

sanity, section 301(d), like section 301(a) compares unfavorably with civil procedures which 
require a determination of present insanity before a person may be committed.

A defendant committed pursuant to section 301(d) has undergone trial before a jury (if 
he desires) and has presented evidence of his insanity. Although the jury has made a finding 
that defendant is not guilty due to insanity, it would be illogical to maintain that the jury has 
thereby affirmatively found the defendant insane. Rather, the jury has merely found that 
the Government has failed to sustain its burden of proving beyond a reasonable doubt that 
defendant was sane at the time of the crime. Green v. United States, 121 U.S. App. D.C. 226, 
227, 349 F.2d 203, 204 (1965); Cameron v. Fisher, 116 U.S. App. D.C. 9, 11, 320 F.2d 731, 
733 (1963); United States v. Arduini, Crim. No. 10748-66 (D.C. Ct. Gen. Sess., Mar. 10, 
1967). There is a great difference between a finding that doubt exists as to a certain fact 
(sanity), and a finding that an opposing fact (insanity) exists. Since the jury’s verdict relates

If post-verdict commitment under section 301(a) of a defendant 
found not guilty by reason of insanity arbitrarily denies him protection of 
laws equal to those protecting the civilly committed, the validity of post
verdict commitment under section 301(d), which exhibits the same pro
cedural deficiencies'98 as those deplored by the court in Mullen, is like
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wise subject to constitutional doubt.'99 While invocation of Baxstrom 
was unnecessary to the decision in Mullen™ the fact that the court 
placed great emphasis on the constitutional problems involved may be of 
solely to the time of the crime, not only is an affirmative finding as to defendant’s mental 
state at that previous time lacking, a fortiori, the verdict has little relation to defendant’s present 
state of mind.

799 Several cases have upheld the validity of the mandatory commitment and stringent re
lease provisions of section 301. See Ragsdale v. Overholser, 108 U.S. App. D.C. 308, 281 
F.2d 943 (I960); Overholser v. Leach, 103 U.S. App. D.C. 289, 291, 257 F.2d 667, 669 (1958), 
.¿r/. denied, 359 U.S. 1013 (1959); note 806 infra. The Ragsdale court held that a verdict of 
. t guilty by reason of insanity creates "some rational basis for belief” that defendant was in
sane at the time of the crime. Since the defendant thus becomes one of an "exceptional class” 
or persons, as enunciated in Leach (not to be afforded the same procedural safeguards as those 
civilly committed), he could be committed, to protect the public, without a hearing on sanity. 
Besides protecting the public, this incarceration affords an opportunity to make a conclusive 
determination of the defendant’s sanity, and possible release if the superintendent so certifies. 
See 108 U.S. App. D.C. at 313-14, 281 F.2d at 948-49. Moreover, habeas corpus is always 
available as a means to overcome an adverse decision by the superintendent and to test the le
gality*  of confinement. Id. at 314, 281 F.2d at 949.

The logic of finding a "rational basis” for an affirmative finding of insanity in such a ver- 
iict is questionable. See note 798 supra. To summarily commit a defendant on such ques- 
tionable grounds as "a reasonable doubt as to his condition at some earlier time, is surely at 
odds with” the policy that "underlies the elaborate procedural precautions included in the 
civil commitment provisions.” Lynch v. Overholser, 369 U.S. 705, 714-15 (1962). Although 
£• n;/)’s invalidation of this procedure was expressly applied only to one who does not rely on the 
insanity defense, logical and constitutional considerations cast doubt on the validity of distinc
tions based on who raised the issue at trial. See note 779 supra. The arguments that such 
distinctions are invalid may have been strengthened by Baxstrom. By stating that prior crimi
nal conduct is irrelevant to the allocation of procedural rights in the commitment process, Bax- 
strom seemed to enunciate a rule, broad in application, although much elaboration is needed, 
that would preclude affording relatively less procedural rights to any person facing commit
ment Thus Baxstrom would lead to the conclusion that all mandatory commitments which 
lack a hearing, as is afforded in civil cases, are unconstitutional.

Accordingly, the New York Court of Appeals has held that a statutory provision, virtually 
identical to section 301(d), would be unconstitutional under Baxstrom without reading into it 
all of the protections afforded persons civilly committed. People v. Lally, 19 N.Y.2d 27, 224 
N.E2d 87, 277 N.Y.S.2d 654 (1966); N.Y. Code of Crim. Proc. § 454 (McKinney Supp. 
1967). Rather than indulge in such judicial "interpretation,” Judge Halleck of the District 
of Columbia Court of General Sessions has held that the conclusion to be drawn from the 
Lynch, Baxstrom, and Mullen cases together with the 1964 Hospitalization Act is that § 301(d) 
is plainly unconstitutional. United States v. Arduini, Crim. No. 10748-66 (D.C. Ct. Gen. 
Sess., filed Mar. 10, 1967).

The disparities in procedural safeguards struck down in Arduini and Lally were justified in 
Ragsdale by the need to protect the public from potentially dangerous people and the avail
ability of the habeas corpus remedy. Judge Halleck, however, found that section 301(d) can 
no longer be effectively justified as necessary for the protection of the public. "The [post- 
Ra^dale 1964 Hospitalization Act] provides the same protection without violating individual 
constitutional rights . . . .” Id. at 13.

Nor does the availability of habeas corpus suffice to justify § 301(d). Judge Halleck con- 
curred with the Mullen court that Baxstrom "must have concluded that habeas corpus was no 
substitute for a full hearing, for the Court did not mention that remedy, although New York 
had urged it as an adequate safeguard.” Id. at 9, quoting Cameron v. Mullen,------ F.2d--------,
------ (D.C. Cir. 1967).

Thus, Judge Halleck concluded that the rationale of Ragsdale has been "so undermined 
and destroyed” by recent cases, coupled with the enactment of the 1964 Act, that

it can no longer be considered the law in this jurisdiction .... [T]he mandate of 
the Constitution is clear—Arduini cannot be committed to [the] . . . hospital unless 
he has been first judicially determined to be dangerously mentally ill in a judicial
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great significance in the ultimate resolution of the problems raised by 
the entire criminal-civil insanity commitment dichotomy.

Habeas Corpus and Section 24-301. Unconditional release from
commitment may be obtained if the hospital superintendent certifies that 
the confined person has recovered his sanity, and, in his opinion, this 
person will not be dangerous to himself or others* 800 801 in the reasonable 
future and is entitled to unconditional release.802 803 If the superintendent 
does not so certify, release may be sought by writ of habeas corpus?03

proceeding designed to test the issue, and in a way which will afford Arduini a 
chance to be heard and to present evidence on that issue only.

United States v. Arduini, supra at 5-6.
800 Granting the writ of habeas corpus, Judge Holtzoff said that section 301(a) was inap

plicable simply because subsection (a) deals with
a defendant in a criminal case who may appear to be incompetent to stand trial .... 
The moment, however, that the defendant is found not guilty . . . the criminal court 
ceases to have any control over him. The presiding judge no longer has any author
ity to hold a hearing under section 301(a) and commit the defendant to a mental 
institution.

Mullen v. Cameron, 255 F. Supp. 326, 327-28 (D.D.C. 1966), affd,------ F.2d-------  (D.C.
Cir. 1967).

801 Since assessment of "dangerousness” implies a prediction of future potentiality for cer
tain conduct, this standard is vague. It is also vague because it is uncertain what conduct is 
"dangerous.” While "dangerous to himself or others” might connote that the potential danger 
is limited to conduct involving bodily harm, this interpretation has received little judicial sup
port. The court of appeals has held that, if the person seeking release is likely to commit any 
criminal offense, whether physical violence is likely, he is "dangerous” enough to prevent his 
release. Overholser v. Russell, 108 U.S. App. D.C. 400, 403, 283 F.2d 195, 198 (I960) (per 
curiam). In another case, dismissed as moot, the court of appeals noted that, in a habeas corpus 
hearing, "it was . . . shown that [appellant] . . . had incurred heavy debts which he could not 
repay in order to purchase items he did not need. This behaviour was . . . the basis for [the] 
conclusion that he was dangerous and thus ineligible for release.” Solomon v. Cameron, 377 
F.2d 170 (D.C. Cir. 1967) (per curiam). It should be noted, moreoever, that the initial com
mitment may be upon a verdict of not guilty by reason of insanity of an offense such as income 
tax evasion which lends little support to a conclusion that the defendant is potentially violent 
See, e.g., Overholser v. Lynch, 109 U.S. App. D.C. 404, 288 F.2d 388 (1961) (en banc), rev’d 
on other grounds, 369 U.S. 705 (1962) (check forgery).

The character of the act which led to commitment, however, may be relevant in the deter
mination of potential danger. Judge Fahy has said "if that offense [of which defendant was 
acquitted] is of a non-violent character a more lenient approach to the question of danger is in 
order [in determining eligibility for release].” Ragsdale v. Overholser, 108 U.S. App. D.C 
308, 315-16, 281 F.2d 943, 950-51 (1960) (concurring opinion). Judge Holtzoff has noted 
that "I have to protect the public .... There is a big difference in releasing a man, say, who 
overdrew his bank account and one who had a gun.” Rouse v. Cameron, 373 F.2d 451, 459- 
60 (D.C. Cir. 1966) (quote from habeas corpus proceeding transcript). For an analysis of the 
concept of dangerousness, see Goldstein & Katz, Dangerousness and Mental Illness'. Some 
Observations on the Decision to Release Persons Acquitted by Reason of Insanity, 70 YALB 
L.J. 225 (I960).

802 D.C. Code Ann. § 24-301(e) (1967). Subsection (e) likewise provides for conditional 
release upon the superintendent’s certification to the court. This certificate "shall be suffi
cient to authorize the court to order the release of such person under such conditions as the 
court shall see fit . . . .” Id.

803 D.C. CODE Ann. § 24-301 (g) (1967). "Nothing herein contained shall preclude a 
person confined under the authority of this section from establishing his eligibility for release 
under the provisions of this section by writ of habeas corpus.”
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Appealing from a habeas corpus proceeding wherein he had claimed 
the superintendent erred in refusing to certify him eligible for release, the 
appellant in Collins v. Cameron^ contended that the Government’s evi
dence was insufficient to support the district judge’s finding that he would 
be dangerous to himself or others if released. Collins further argued 
that, since the administration of tranquilizing drugs comprised his entire 
treatment, his incarceration was "punishment” in violation of his consti
tutional rights/05 Affirming dismissal of the writ, the court held that a 
"very heavy” burden of proving eligibility for release rests upon the "ex
ceptional class” of persons committed under section 301(d); none rests 
upon the Government.806 Finding section 301(d) not to be punitive but

804 377 F.2d 945 (D.C. Cir. 1967) (Burger, Prettyman, JJ.; McGowan, J., concurring). 
Coilins was found not guilty (of second degree murder) by reason of insanity and committed 
pursuant to § 301(d).

""'S.-f Robinson v. California, 370 U.S. 660 (1962) (8th amendment precludes punish- 
of the "status” of being a narcotics addict); Easter v. District of Columbia, 124 U.S. App. 

D.C. 33, 361 F.2d 50 (1966) (en banc) (conviction of chronic alcoholic for public intoxication 
and ’ nusual punishment); Circuit Note: 1965-66 Term 64-65. See also Driver v. Hin- 

nant, 356 F.2d 761 (4th Cir. 1966), noted in 54 Geo. L.J. 1422 (1966).
3 F.2d at 948. The court thus reaffirmed prior holdings. Ragsdale v. Overholser, 

108 U.S. App. D.C. 308, 281 F.2d 943 (I960); Overholser v. Leach, 103 U.S. App. D.C. 289, 
25’ F.2d 667 (1958), cert, denied, 359 U.S. 1013 (1959). The Leach case sets forth the test 
to be used to determine if release is possible:

The test of this statute is not whether a particular individual, engaged in the 
ordinary’ pursuits of life, is committable to a mental institution under the law gov
erning civil commitments. Those laws do not apply here. This statute applies to 
an exceptional class of people—people who have committed acts forbidden by 
aw ... . The phrase establishing his eligibility for release’ as applied to [this] 

. . . special class . . . means something different from having one or more psychiat
rists say simply that the individual is "sane.” There must be freedom from such 
abnormal mental condition as would make the individual dangerous to himself or 
the community in the reasonably forseeable future.

Id. at 291-92, 257 F.2d at 669-70.
The Ragsdale court held that a member of this "exceptional class” must prove eligibility 

for release beyond reasonable doubt. 108 U.S. App. D.C. at 312, 281 F.2d at 947. See also 
Overholser v. Russell, 108 U.S. App. D.C. 400, 283 F.2d 195 (I960). It is difficult to disagree 
with the conclusion that one seeking release from commitment under § 301(d) "has an almost 
in irmountable burden of proof.” Halleck, The Insanity Defense in the District of Columbia 
—A Legal Lorelei, 49 Geo. L.J. 294, 313 (I960).

Civil commitment and subsequent eligibility for release are much less burdensome to an 
insane person than commitment under § 301(d). For a comparison of the initial commitment 
procedures and the constitutional ramifications therein, see notes 789-91 supra and accom
panying text One civilly committed is accorded the right to a periodic six-month re-examina- 
r:on and redetermination of his mental state with an independent physician participating. If 
he is not "likely to injure himself or others” (compare § 301(e)—dangerous to self or others 
now or in the reasonable future), he is released. If the chief of service determines that a pa
tent continues to be mentally ill to the extent of being injurious to himself or others, "but 
one or more of the physicians participating in such examination reports that the patient is not 
mentally ill to such extent, the patient may petition the court for an order directing his re
vase." District of Columbia Hospitalization of the Mentally Ill Act, D.C. CODE ANN. § 21- 
546 Q967). This is in sharp contrast to the harsh requirements for release of one committed 
under 301(d) as enunciated in Leach and Ragsdale. See 108 U.S. App. D.C. at 312, 281 F.2d 
at 947; 103 U.S. App. D.C. at 291-92, 257 F.2d at 669-70.
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rather protective of the committed person and the public,80' and designed 
to afford a milieu in which the committed person may be rehabilitated,8" 
the court also rejected appellant’s claim that his confinement had been 
converted to punishment.807 808 809 *

807 377 F.2d at 947; see Ragsdale v. Overholser, 108 U.S. App. D.C. 308, 312, 281 F.2d 
943, 947 (I960). See also Miller v. Cameron, 118 U.S. App. D.C. 323, 324, 335 F.2d 986, 
987 (1964); Overholser v. O’Beirne, 112 U.S. App. D.C. 267, 268-74, 302 F.2d 852, 853-59 
(1961). Since psychiatric testimony pointed out that, without supervision, appellant might 
revert to an extensive consumption of alcohol and, as a result become dangerous, protection of 
the public was a strong factor in Collins. 377 F.2d at 947.

808 Concluding that the hospital milieu itself provided "an appropriate and protected at
mosphere” along with needed supervision and planned administration of tranquilizing drugs, 
the Collins court held it to be a form of treatment. 377 F.2d at 947. It should be borne in 
mind that the court restricted this holding (that custodial care, standing alone, can be a form of 
treatment—"milieu therapy”) to apply only "under some circumstances.” Id. Collins’ "cir
cumstances” were that he was suffering from "abnormal mental condition, schizophrenic reac
tion, chronic undifferentiated type” coupled with prior extensive resort to alcohol and a history 
of violence. Id. at 946-47. For a discussion of milieu therapy problems, see note 835 infra.

809 Holding the objectives of section 301 to be nonpunitive manifests a "somewhat myopic 
view of incarceration in the criminal ward of a mental hospital.” 46 MlNN. L. REV. _69, 
(1962). See also Miller v. Overholser, 92 U.S. App. D.C. 110, 114-15, 206 F.2d 415, 418-19 
(1953). Judge Bazelon has also termed incarceration in a mental hospital under section 301(d) 
"punishment,” but with the qualification that such punishment is "not retributive ... it is 
punishment subordinate to the purpose of rehabilitation.” Address by David L. Bazelon, 
Chief Judge, U.S. Court of Appeals for the District of Columbia Circuit, Brandeis University, 
Waltham, Mass., March 14, I960.

819 369 F.2d 195 (D.C. Cir. 1966) (Bazelon, C.J., McGowan, J.; Danaher, J., dissenting).
811 The evidence adduced indicated, however, that Caplan’s schizophrenia was in remis

sion and the hospital would have recommended his release if his future plans were less vague. 
Id. at 196.

812 Caplan wanted a temporary release to go to Baltimore to seek employment and living 
arrangements to facilitate his conditional release. This request was raised for the first time on 
appeal but, since appellant was indigent and the proceedings were "not strictly adversary” (i.e., 
rehabilitation is an objective in proceedings involving the mentally ill), the court declined to 
"burden him with the task of filing a new petition for this purpose.” Id.

813 In dissent, Judge Danaher pointed out that one committed pursuant to § 301(d) had 
only two avenues of release available: the superintendent’s certificate or a habeas corpus pro
ceeding in which the requirements enunciated in Leach were met. See note 806 supra and 
accompanying text. Judge Danaher felt the district judge acted properly in ruling that neither 
of these prerequisites to release was met by Caplan. 369 F.2d at 197.

Despite Collins' enunciation of a "very heavy” burden on the "excep
tional class” created by section 301(d), a more liberal approach to release 
through the writ of habeas corpus was evidenced in Caplan v. Cameron:™ 
Finding Caplan incompletely recovered and dangerous to the commu
nity,811 the district court had refused to grant a writ of habeas corpus. 
On appeal, Caplan contended that his intent was to obtain a temporary 
release in order to prepare himself for eventual unconditional release.8' 
The court remanded the case in order to allow the district court to con
sider the merits of appellant’s request for temporary release.813

Concern for the position of one committed pursuant to section 301(d) 
who subsequently petitions for release was also shown in Bresnahan v. 
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Cameron^ where the court of appeals considered the right to an inde
pendent psychiatric examination. Bresnahan maintained that such an 
examination should have been afforded him by the district court to en
able him, at a habeas corpus proceeding, to counter the hospital psychia
trists’ testimony denying his eligibility for release. Relying on Watson 
v. Cameron,814 815 the court remanded with instructions that appellant be 
given an independent examination by a court-appointed psychiatrist.816

814 No. 20,162 (D.C. Cir., Dec. 8, 1966) (per curiam; Bastian, J., dissenting) (not re
ported by direction of the court). Bresnahan had been found not guilty by reason of insanity

• charges of robbery, assault with intent to commit robbery, carrying a dangerous weapon, 
and assault with a dangerous weapon on a police officer.

815 114 U.S. App. D.C. 151, 312 F.2d 878 (1962). See also Green v. United States, 121 
U.S. App. D.G 226, 349 F.2d 203 (1965).

818 Appellant had previously been afforded an independent examination at a habeas corpus 
' ¿ring 1 years prior to the hearing involved in this appeal.

817 VChile Watson held that "the ends of justice and its efficient administration” require 
an independent examination "(a) where no such examination has previously been granted, and 
b) where the movant has been confined in the hospital for a substantial period,” the court, 

nevertheless, stated that "(We do not] . . . suggest that these criteria must always be present to 
arrant such appointment.” 114 U.S. App. D.C. at 152-53, 312 F.2d at 879-80.

'':8S'ee notes 777 & 802 supra.
819 See notes 801 & 806 supra and accompanying text.
’-“Or course the defendant must raise the issue himself for this result to occur. See note 

"9 supra and accompanying text.
821 See note 798 supra.
s-2 Darnell v. Cameron, 121 U.S. App. D.C. 58, 61, 348 F.2d 64, 67 (1965); Overholser v. 

Lynch, 109 U.S. App. D.C. 404, 410, 288 F.2d 388, 394 (1961) (en banc), rev’cl on other 

In dissent, Judge Bastian noted that Bresnahan had sought release 
through habeas corpus proceedings three times previously, once with the 
aid of an independent examination, had a history of violent behavior, 
and refused to cooperate with the treatment program at St. Elizabeth’s 
Hospital. Stating that Watson had left "a large measure of discretion” 
(not abused here) with the trial judge to grant such an independent exam
ination, and that it only afforded the right to one when it had not been 
previously held,817 he considered this record insufficient to warrant a 
second independent examination.

Right to Treatment. Since commitment under section 301(d) is
for an indeterminate period818 and release is difficult to obtain,819 a per
son acquitted by reason of insanity may face incarceration beyond the 
maximum term which could have been imposed had he been found 
guilty.820 Thus, despite the fact that his commitment was based on the 
tenuous logic which infers a legal finding of present insanity from an 
acquittal by reason of insanity,821 the former defendant could spend the 
rest of his life in confinement. Legal justification for such lengthy con
finement rests primarily on the need for treatment and rehabilitation,822
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although protection of the public is also a factor.823 Yet, due in large 
part to the continued shortage of adequate personnel and facilities,8“4 the 
proclaimed treatment and rehabilitation purposes may represent a hollow 
promise to the confined person. Consequently, section 301(d) confine
ment without treatment may be subjected to constitutional attack.820 * 

Wary of infringing upon the legislative province of providing hospi
tal facilities820 and of the hospital function of prescribing treatment pro
grams,827 courts favorably inclined toward a "right to treatment’’ claim 

grounds, 369 U.S. 705 (1962); Hough v. United States, 106 U.S. App. D.C. 192, 195, 271 
F.2d 458, 461 (1959); Miller v. Overholser, 92 U.S. App. D.C. 110, 115, 206 F.2d 415, 419 
(1953). Judge Fahy has remarked:

[T]his mandatory commitment provision rests upon a supposition, namely the neces
sity for treatment of the mental condition which led to the acquittal by reason of 
insanity. And this necessity for treatment presupposes in turn that treatment will 
be accorded.

Ragsdale v. Overholser, 108 U.S. App. D.C. 308, 315, 281 F.2d 943, 950 (I960) (concurring 
opinion).

823 There has been frequent judicial reference to "protection of the public” as a strong con
sideration underlying mandatory indeterminate confinement. See notes 777, 801 & 806 supra. 
Since release under § 301(e) is predicated not only upon cure, but upon lack of "danger
ous [ness] ... to others,” the statute itself is clearly intended to protect this interest. D.C. 
Code Ann. § 24-301(e) (1967); Overholser v. Leach, 103 U.S. App. D.C. 289, 292, 257 F.2d 
667, 670 (1958), cert, denied, 359 U.S. 1013 (1959). Yet, "dangerousness” must stem from 
mental disease. Overholser v. O’Beirne, 112 U.S. App. D.C. 267, 269-70, 302 F.2d 852, 854- 
55 (1961). Thus in a sense protection of the public is directly related to the problems of cure 
and treatment.

It would be difficult to justify incarceration based solely on the need to protect the public 
Due to the difficulty of predicting the patient’s future actions, "dangerousness” is a concept 
based on mere potentialities. Moreover, society is willing to release an unreformed convict at 
the end of his sentence although he may clearly be dangerous to the public. "By setting a sen
tence limit . . . society sets a value on protecting its interests from this particular act and ex
presses a willingness to take the risk that this individual will not in fact be deterred or reha
bilitated . . . yet commitment to a mental institution is for an indefinite time.” Note, The 
Nascent Right to Treatment, 53 VA. L. Rev. 1134, 1142 (1967). Therefore, the disparity 
between a criminal sentence and indeterminate confinement in a mental institution might vio
late due process or equal protection of law, if it were to rest solely on the need to protect the 
public. See Bassiouni, The Right of the Mentally 111 to Cure and Treatment: Medical Due 
Process, 15 DePaul L. Rev. 291, 310 (1965).

824 See, e.g., JOINT INFORMATION SERVICE OF APA AND NAMH, FIFTEEN INDICES, AN 
Aid in Reviewing State and Local Mental Health Programs (1966); Hearings Be
fore the Subcommittee on Constitutional Rights of the Senate Committee on the Judiciary on a 
Bill to Protect the Constitutional Rights of the Mentally III, 88th Cong., 1st Sess. 12 (1963); 
U.S. Surgeon General’s Ad Hoc Committee on Planning for Mental Health Fa
cilities, Planning of Facilities for Mental Health Services 38 (1961).

825 See note 833 infra.
820 That the available hospitals may have too few psychiatrists or inadequate facilities 
or that they may not use the appropriate techniques, or that some may consider 
mental institutions worse than prisons, or that it is thought by some that civil com
mitment standards . . . should be used—all of these factors are the business of the 
legislative, not the judicial branch of government if the statute is valid.

Overholser v. O’Beirne, 112 U.S. App. D.C. 267, 269, 302 F.2d 852, 854 (1961). See also 
Director of Patuxent Institution v. Daniels, 243 Md. 16, 40-43, 221 A.2d 397, 411-13, cert, 
denied, 385 U.S. 940 (1966).

827 Chief Judge [then Judge] Bazelon has stated that "[RJehabilitative therapy ... is 
clearly the province of the hospital alone . . . .” Hough v. United States, 106 U.S. App. D.C.
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have based decisions on grounds which do not necessitate a substantive 
inquiry into available facilities and treatment programs.828 In Rouse v. 
Cameron?2* however, the court of appeals held that one committed pur
suant to section 301(d) has a right to treatment cognizable in habeas 
corpus'" and that he must be afforded an in-depth inquiry into the ade
quacy’ of the treatment given. Although a landmark decision when de
cided, Rouse is now a dubious precedent; on rehearing en banc the court, 
perhaps seeking a compromise of divergent opinions, found less signifi
cant grounds to invalidate Rouse’s commitment.831

Rouse was committed pursuant to section 301(d) after the trial court 
found him not guilty by reason of insanity of carrying a dangerous 
weapon.512 In denying Rouse’s petition for a writ of habeas corpus, the 
1’2, 106, 271 F.2d 458, 462 (1959). Recently, however, the Chief Judge did not seem in
clined towards such deference. Rouse v. Cameron, 373 F.2d 451 (D.C. Cir. 1966), aff’d. on 
other grounds,------ U.S. App. D.C.--------,-------F.2d-------- (1967) (en banc). Judge Dana-
her. dissenting in Rouse, expressed the view that the question of the adequacy of a certain type 

f treatment is a "highly nebulous area” where there is much divergence among the experts; 
an area ' outside the scope of our appellate review function.” Id. at 466. The majority opin- 
. n. however, found that the evidentiary problems in hearings on "treatment” would be 
analog us to evidentiary problems in tort cases, especially malpractice suits, with which courts 
have expressed little reluctance to deal. Id. at 457 n.30.

'-'See, e.g., Miller v. Overholser, 92 U.S. App. D.C. 110, 206 F.2d 415 (1953); Common
er v. Page, 339 Mass. 313, 159 N.E.2d 82 (1959); In re Maddox, 351 Mich. 358, 88 N.W. 
2d 470 (1958).

' 373 F.2d 451 (D.C. Cir. 1966) (Bazelon, C.J., Fahy, J.; Danaher, J., dissenting), aff’d. 
on otier grounds,------ U.S. App. D.C. ------- ,------- F.2d ------  (1967) (en banc).

" " S me courts have traditionally distinguished between illegal detention and a deprivation 
rights, granting habeas corpus relief only for the former. See Williams v. Steele, 194 F.2d 

32 (8th Cir. 1952), cert, denied, 344 U.S. 822 (1952); Kemmerer v. Benson, 165 F.2d 702 
zth Cir. 1948); Platek v. Aderhold, 73 F.2d 173 (5th Cir. 1934). It is submitted that depri

vation of basic rights while in custody should be construed as making that form of custody 
illegal. thus subject to habeas corpus. It should be noted that in the District of Columbia, the 

rit of habeas corpus is available to test the validity of the place of confinement as well as the 
fact of confinement. Miller v. Overholser, 92 U.S. App. D.C. 110, 115-16, 206 F.2d 415, 
419-20 (1953).

In contrast to the view stated in Rouse concerning the availability of the writ to persons 
confined under § 301(d) who allege lack of treatment, it has been stated that habeas corpus 
release iepends upon petitioner’s showing of freedom from such an abnormal mental condi
tion as would make him dangerous to himself or others in the reasonably foreseeable future. 
Caplan v. Cameron, 369 F.2d 195 (D.C. Cir. 1966) (Danaher, J., dissenting); Brief for Ap
pellee at 9, Rouse v. Cameron, 373 F.2d 451 (D.C. Cir. 1966); see Miller v. Cameron, 118 
US. App. D.C 323, 335 F.2d 986 (1964); Overholser v. Leach, 103 U.S. App. D.C. 289, 292, 
257 F.2d 667, 670 (1958), cert, denied, 359 U.S. 1013 (1959).

Rouse v. Cameron, ------  U.S. App. D.C. ------ , ------- F.2d ------  (1967) (en banc).
The ground for ordering habeas corpus to be granted was that Rouse’s lawyer invoked the in- 
samr, defense against his wishes. Thus mandatory commitment was impermissible. Lynch v. 
Overholser, 369 U.S. 705 (1962); Cameron v. Mullen,------ F.2d-------- (D.C. Cir. 1967); see
notes 778-80 supra and accompanying text. "Right to treatment” and the contention that § 
■0! violates the guarantees of due process and equal protection of the law were presented 
to the court at the en banc rehearing. See Brief for Appellant & Brief for Appellee, Rouse v. 
Cam.ron, supra. The decision, however, ignored these significant issues.

s - The offense of carrying a dangerous weapon is a misdemeanor in the District of Colum
bia with a maximum sentence of one year. D.C. CODE ANN. § 22-3215 (1967). At the time 
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district court judge ruled that he had no authority to consider the lack 
of treatment contention. The court of appeals reversed on statutory 
grounds; however it is significant that the court repeatedly referred to 
constitutional considerations which might compel a finding that Rouse 
had a right to treatment.* 833 The panel construed the right to treatment 
provision in the civil commitment statute as intending "to cover persons 
hospitalized under any statutory authorization,”834 thereby including one 
committed under section 301(d). In considering how violations of this 
right might be established, the court stated that at a habeas corpus hear
ing the hospital must show that "periodic inquiries into the needs and 
conditions of the patient” have been conducted and that a "bona fide 
effort” has been made "to provide treatment which is adequate in light 
of present knowledge.”833 The panel went on to point out that it would 

of the en banc decision, Rouse had spent almost five years in confinement due to his acquittal 
by reason of insanity.

833 The court noted that the "right to treatment” provision in the 1964 Hospitalization of 
the Mentally Ill Act evolved from congressional concern regarding "the considerable consti
tutional problems that arise because 'institutionalized patients often receive only custodial 
care . . . .’” 373 F.2d at 453; D.C. CODE Ann. § 21-501-91 (1967). As delineated by the 
court, absence of treatment might raise the following constitutional problems: (1) procedural 
due process may be violated because there was no initial finding of present insanity in contra
distinction to civil commitment (see note 798 supra and accompanying text); (2) because the 
disparity in commitment terms between one convicted and one committed under section 301(d) 
"rests only on need for treatment,” lack of such treatment may also raise a question of substan
tive due process or equal protection; and (3) commitment without treatment "may be so in
humane as to be 'cruel and unusual punishment.’ ” 373 F.2d at 453.

834 Id. at 454. The statutory provision relied on provides that:
a person hospitalized in a public hospital for a mental illness shall, during his hos
pitalization, be entitled to medical and psychiatric care and treatment. The admin
istrator of each public hospital shall keep records detailing all medical and psychiatric 
care and treatment received . . . and the records shall be made available, upon that 
person’s written authorization, to his attorney or personal physician. . . .

D.C. Code Ann. § 21-562 (1967).
The Act defines "mental illness” as "a psychosis or other disease which substantially im

pairs the mental health of a person.” D.C. Code Ann. § 21-501 (1967). The Act then de
fines "mentally ill person” as "a person who has a mental illness, but does not include a person 
committed to a private or public hospital in the District of Columbia by order of the court in 
a criminal proceeding." D.C. CODE ANN. § 21-501 (1967) (emphasis added). Furthermore, 
the House Committee report explicitly stated that the bill was not applicable to those confined 
due to criminal proceedings. H.R. REP. No. 1833, 88th Cong., 2d Sess. 3 (1964). Thus, it 
is arguable whether § 21-562 was correctly construed by the majority in Rouse. See Rouse v. 
Cameron, 373 F.2d 451, 466 n.12 (D.C. Cir. 1966) (Danaher, J., dissenting).

Chief Judge Bazelon, however, writing for the court, noted that "mentally ill persons” is a 
term used only for certain sections of the Act. He reasoned that since only persons commit
ted through criminal proceedings are explicitly excluded under the section defining "mentally 
ill person” and since the "right to treatment” provision does not use the term "mentally ill 
persons,” the right to treatment "necessarily extends to involuntary commitment under D.C. 
Code § 24-301.” 373 F.2d at 454. Although finding that the legislative history does not
necessarily show a contrary intention, he was constrained to add, that "the plain language of the 
statute should be followed even if the legislative history may be construed to the contrary.” Id. 
at 454-55 n.l8a. The Chief Judge further noted that his interpretation "avoids imputing to 
Congress an intent to discriminate irrationally among patients in mental institutions.” Id.

*™ld. at 456.
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be insufficient to show simply that a treatment program has been af
forded; the program must be one that "is suited to [this patient’s] . . . 
particular needs," and furthermore the lack of a suitable program cannot 
be justified by inadequate facilities.836

While the case repeatedly refers to a "right to treatment," it is clear 
that Rouse resulted in the enunciation of a right to adequate treatment 
with the concomitant duty being placed upon the courts to inquire into 
the substantive value of the treatment rendered/3 * There is, however, 
language in Rouse which may portend a cautious application of the pro
claimed right to adequate treatment.838 Moreover, since the rehearing

s; Utilization of the concept of "environmental therapy” may have been seriously lim- 
ited by Rouse. The Government characterized hospitalization standing alone as a "controlled 
protective, predictable environment . . . [having] a theraputic effect on the individual patient. 
He is sequestered from everyday life and thereby relieved from its stresses and strains which 
he is unable to withstand.” Brief for Appellee at 11, Rouse v. Cameron, 373 F.2d 451 (D.C. 
Cir. 1966). The court, however, noted:

Treatment that has therapeutic value for some may not have such value for 
others. ... [I] t may not be assumed that confinement in a hospital is beneficial
"environment therapy” for all. . . . [T]he government psychiatrist said that ap
pellant was receiving "environmental therapy.” But the suitability and adequacy of 
the "milieu” as therapy for this petitioner was not explored.

Id. at 456, 459; see Tribby v. Cameron, 379 F.2d 104 (D.C. Cir. 1967). See also Collins v. 
Cameron, 377 F.2d 945 (D.C. Cir. 1966).

' ’ For a subsequent application of Rouse to one committed under § 301(d), see Tribby 
v. Cameron, 379 F.2d 104 (D.C. Cir. 1967) (Edgerton, J., Robinson, J.; Tamm, J., concur
ring).

The rights and procedures enunciated in Rouse were similarly applied to a person invol- 
untarily committed under the statutory provisions applicable to sexual psychopaths. Millard 

?.meron, 3'3 F.2d 468 (D.C. Cir. 1966) (Bazelon, C.J., Wright, J.; Miller, J., dissenting). 
Sex :al psychopath” is defined as "a person, not insane, who by course of repeated misconduct 

in sexual matters has evidenced such lack of power to control his sexual impulses as to be 
dangerous to other persons because he is likely to attack or otherwise inflict injury, loss, pain, 
or other evil on the objects of his desire.” D.C. CODE Ann. § 22-3503(1) (1967). The 
court in Millard concluded that "the 1964 [Hospitalization of the Mentally Ill] Act’s provision 
for treatment applies to him as it did to the appellant in Rouse . . . .” 373 F.2d at 473; see 
Miller v. Overholser, 92 U.S. App. D.C. 110, 206 F.2d 415 (1953).

The legality of sexual psychopath laws has been a subject of great concern in the courts. 
See Specht v. Patterson, 386 U.S. 605 (1967); Minnesota ex rel. Pearson v. Probate Court, 309 
U.S. 2'0 (1940); United States ex rel. Gerchman v. Maroney, 355 F.2d 302 (3d Cir. 1966).

' ' Although the court considered hospital confinement without adequate treatment to 
be illegal detention cognizable in habeas corpus, the decision does not necessitate the conclu
sion that a successful showing of such inadequacy will itself entitle the confined person to re
lease. It was ruled that if the patient is not receiving adequate treatment, the court, rather than 
pro.it: to the question of release, must determine "the details and circumstances underlying 
the reason why he is not” receiving such treatment, since such information "is essential to 
determine whether there is 'an overwhelming compelling reason’ for the failure to provide 
adequate treatment.” 373 F.2d at 459. Even if confinement without adequate treatment has 
been shown, the hospital will likely "be given an opportunity to develop an adequate pro
gram. in determining when the hospital should be given this second chance, important con
siderations are the patient’s mental condition "and the degree of danger, resulting from the 
condition, that the patient would present if released.” Id. at 458. Moreover the court ex
pressly refused to detail the circumstances which would necessitate release. Id. at 459.

Subsequent to this decision, the court while remanding a similar case for a determination 
of "adequacy of treatment” cautiously noted:
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en banc has resulted in an entirely dissimilar disposition of the case, "the 
right to adequate treatment” cannot be said to have been decisively pro
claimed.* 839 840

We do not suggest that the court should or can decide what particular treatment this 
patient requires. The court’s function here resembles ours when we review agency 
action. We do not decide whether the agency has made the best decision, but only 
make sure that it has made a permissible and reasonable decision in view of the 
relevant information and within a broad range of discretion.

Tribby v. Cameron, 379 F.2d 104 (D.C. Cir. 1967). On rehearing of Rouse, the Government 
contended that Tribby suggests that the hospital is presumed to be supplying adequate treat
ment. Brief for Appellee at 91, Rouse v. Cameron, ------  U.S. App. D.C. ------ --------- F.2d
------  (D.C. Cir. 1967) (en banc).

For an examination of the possible alternatives to outright release of one not receiving 
adequate treatment, see Note, The Nascent Right to Treatment, 53 VA. L. Rev. 1134, 115_7-59 
(1967).

839 Although the en banc decision did not discuss "right to adequate treatment,” the
panel’s enunciation of this right apparently is not without some precedential value. The same 
day as the en banc Rouse decision, the full court predictably cited § 21-562 in holding that 
civilly committed patients have a right to treatment, yet the court surprisingly added as further 
authority "and see Rouse v. Cameron . . . .” Dobson v. Cameron,------ U.S. App. D.C.------- ,
------ ,-------F.2d--------,------- (1967). The strength of this precedent however is questionable. 
Judge Burger, concurring in Dobson, reasoned that "the majority opinion here does not rely 
uponand indeed makes only a very limited and qualified reference ('and see’) to the first Rouse 
opinion; but in light of our treatment of yet another action by Rouse today, it seems clear now 
that the first Rouse opinion is largely dictum.” Id. at------ ,------- F.2d at------ .

Further undermining the precedential value of the Rouse panel decision is the questionable 
validity of the statutory construction upon which the decision was based. Judge Fahy, who 
along with Chief Judge Bazelon constituted the majority in Rouse, subsequently noted a change 
in position. Concurring in the dismissal as moot of the appeal which arose from an adverse 
finding on remand of the panel decision, he stated:

I have come to entertain serious doubt that the care and treatment provisions of the 
1964 Hospitalization of the Mentally Ill Act . . . apply in terms to a person com
mitted to a mental institution in a criminal proceeding. While nothing in the Act 
indicates the slightest intention on the part of Congress that care and treatment 
should not be accorded to one committed in such a proceeding, the matter appears 
simply to have been left for separate congressional consideration.

Rouse v. Cameron,------ U.S. App. D.C.--------,-------F.2d------- (1967) (per curiam) (en banc)
(Fahy, J., concurring). Judge Fahy remains firmly convinced, however, "that the obligation 
of treatment as spelled out in our opinion in Rouse v. Cameron . . . applies as well to one com
mitted by court order in a criminal proceeding as to one committed in a civil proceeding; that 
is, the correctness of our holding in that case is not dependent upon the 1964 Act.” Id.

840 242 U.S. 85 (1916). The Government argued that res judicata exists in criminal cases 
only insofar as the fifth amendment forbids double jeopardy and that further prosecution can 
not be barred where the defendant has not been "in jeopardy in the sense of being before a 
jury upon the facts of the offense charged.” The Supreme Court rejected this contention that 
the rights of an accused are less favored than those of a defendant in a civil suit. Id. at 87.

841 Accord, District of Columbia v. Weams, 208 A.2d 617,619 (D.C. 1965).
842 377 F.2d 948 (D.C. Cir. 1967).

Other Defenses

Res Judicata. The court has reasserted the principal established
by the Supreme Court in United States v. Oppenheimer^ that once a 
criminal charge has been adjudicated by a court having jurisdiction, that 
decision is final as to the matter and may be pleaded as a bar to any sub
sequent prosecution for the same offense.841 842 In White v. United States?'2
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six days after the district court had dismissed the appellant’s indictment 
for unauthorized use of a vehicle, White was re-indicted and convicted 
for the same offense. The court of appeals reversed the conviction, 
holding that since the dismissal had been with prejudice, it constituted a 
defense to further prosecution.843

'41 The court of appeals had previously held that re-indictment for the same offense is 
proper where the lower court’s dismissal had not been made with prejudice to the Govern
ment Mann v. United States, 113 U.S. App. D.C. 27, 304 F.2d 394 (1962).

377 F.2d 936 (D.C. Cir. 1967).
Serio was convicted of violating 18 U.S.C. § 500 (1964), on four counts charging alter

ing or postal money orders and four counts charging a codefendant and him with uttering the 
same instruments. Id. at 938.

-toTwo provisions of the Constitution necessitate proof of proper venue: "The Trial of 
al! Crimes . . . shall be had in the State where the said Crimes shall have been committed . . . .” 
U.S. CONST, art. Ill § 2, cl. 3; "In all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial jury of the State and district wherein the crime 
shall have been committed . . . .” U.S. CONST, amend. VI. The Supreme Court has stated that 
venue requirements cannot be ignored as being merely technical or procedural. Travis v. 
United States, 364 U.S. 631, 634 (1961); United States v. Johnson, 323 U.S. 273, 276 (1944).

'■7 The Government’s main support was an instruction to the jury by Mr. Justice Story in 
United States v. Britton, 24 F. Cas. 1239, 1241 (No. 14,650) (C.C.D. Mass. 1822). He stated 
that a forged instrument found in a jurisdiction "affords prima facie evidence, or a presump
tion, that the instrument was forged there unless that presumption be repelled by some other 
fact in the case." ld.\ see United States v. DiPietroantonio, 289 F.2d 122 (2d Cir. 1961); Con
ley v. United States, 23 F.2d 226, 228 (4th Cir. 1928); Read v. United States, 55 App. D.C.

299 F. 918, 922 (1924). The Serio court distinguished the prosecution’s contention 
because the defendant in Britton had possession of the instrument in the jurisdiction where he 
was tried. 377 F.2d at 939.

Venue. Serio v. United States844 affirmed appellant’s conviction
for uttering four postal money orders, but reversed his conviction on 
charges of altering them,845 * finding that the Government had not estab
lished venue since it failed to show that Serio altered the instruments in 
the District of Columbia.840 The prosecution had relied on a presump
tion that the altering was accomplished in the District because it had 
shown that the uttering had been made there by an accomplice.847 By 
including a requirement that the uttering be done by the defendant or at 
least that it be proven that he had possessed the instrument where the 
uttering occurred, the court of appeals declined to apply the presumption. 
Since the prosecution did not place Serio in the District of Columbia at 
any relevant time after the money orders were issued in Baltimore and 
before their uttering, the court found that the evidence pointed to an al
teration in Maryland, precluding an inference that because an accomplice 
uttered the instrument in the District, Serio had altered the orders here. 
Judge Burger dissented from the reversal finding that, "except for an 
English case of 1797, no case has been cited to us which requires the 
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document to be found in the possession of the defendant for the infer
ence to apply.”818

JUVENILE PROCEEDINGS

Since its inception, the juvenile court system has focused upon the 
treatment and rehabilitation, rather than punishment, of juvenile of
fenders.848 849 850 To protect youths from harsh consequences of the criminal 
law, juvenile proceedings are deemed to be civil rather than criminal,550 
and under the parens patriae doctrine, the court is expected to act in the 
best interests of the child, offering him care equivalent to that which his 
parents should be giving him.851 852 853 * * * The juvenile trial is cast as an informal 
proceeding presided over by an understanding and benevolent judge, un
encumbered by the rigidities of adult criminal procedure.802

848 377 F.2d at 942. Judge Burger found the presumption or inference to be a reasonable 
one, sufficient for a finding that the alteration had been accomplished in the District of Co
lumbia. He noted that the Government may not be able to establish venue in Maryland, hence 
allowing appellant to escape prosecution. Id. at 942-43.

849 For a discussion of the philosophy of the juvenile court system see, e.g., Kent v. United 
States, 383 U.S. 541, 554 (1966); Mack, The Juvenile Court, 23 Harv. L. Rev. 104, 10’ 
(1909); Paulsen, Fairness to the Juvenile Offender, 41 MINN. L. Rev. 547, 548 (1957). See 
generally Note, Juvenile Delinquents-. The Police, State Courts, and Individualized Justice, 79 
Harv. L. Rev. 775 (1966).

850 A list of authorities by state which support the proposition that proceedings in juvenile 
courts are not criminal cases is contained in Appendix A to Pee v. United States, 107 U.S. App. 
D.C. 47, 52, 274 F.2d 556, 561 (1959).

851 The District of Columbia Juvenile Court Act is typical of many such statutes. It reads 
in pertinent part:

[T]his subchapter shall be liberally construed so that ... (1) the child shall receive 
such care and guidance, preferably in his own home, as will serve his welfare and 
the best interests of the District; and

(3) when the child is removed from his own family, the court shall secure for him 
custody, care, and discipline as nearly as possible equivalent to that which should 
have been given him by his parents.

D.C. Code Ann. § 16-2316 (1967).
852 See Mack, supra note 849, at 119-20. Typifying this informality, Judge Mack, an early 

commentator, suggested that: "Seated at a desk, with the child at his side, where he can on 
occasion put his arm around his shoulder and draw the lad to him, the judge, while losing none 
of his judicial dignity, will gain immensely in the effectiveness of his work.” Id. at 120.

853 See generally PRESIDENT’S COMMISSION ON LAW ENFORCEMENT AND ADMINISTRA
TION OF JUSTICE, Report 55-89 (1967). Concerned over the treatment of juveniles, Mr. 
Justice Fortas observed that "there is evidence . . . that there may be grounds for concern that
the child receives the worst of both worlds: that he gets neither the protections accorded to
adults nor the solicitous care and regenerative treatment postulated for children.” Kent v. 
United States, 383 U.S. 541, 556 (1966). Even the "confidential” status of a juvenile record, 
supposedly one of the justifications for lack of criminal safeguards, is often a farce. See Win
burn v. State, 32 Wis. 2d 152, 162, 145 N.W. 2d 178, 183 (1966).

In the last decade, however, amid rumblings arising out of the failure 
of the juvenile court system,803 this trend away from the formal proce
dures of the law court has been reversed. In the recent case, In re 
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Gault,' 14 the Supreme Court declared that, although a delinquency adju
dication need not conform to all the requirements of a criminal trial,855 
nevertheless it must afford essentials of due process and fair treatment.806 
The Court held, moreover, that the juvenile must be given timely notice 
of the charges against him,8"1 access to counsel,8"' the privilege against 
self-incrimination,809 and an opportunity to cross-examine.* 858 859 860

8M 38" U.S. 1 (1967).
'"17. at 30; see Kent v. United States, 383 U.S. 541, 555 (1966). Previous cases had 

held that juveniles were entitled to none of the following: bail, indictment by a grand jury, a 
speedy and public trial, trial by jury, immunity from self-incrimination, confrontation of their 
a.cusv.-.. and, in some jurisdictions, right to counsel. For authorities supporting these proposi- 
'■ ' . see Appendix B to Pee v. United States, 107 U.S. App. D.C. 47, 54, 274 F.2d 556, 563 

195 The District Court for the District of Columbia recently held that proof of the allega- 
: 3ns beyond a reasonable doubt is not necessary in a juvenile proceeding, and implied approval 
of imposition of a burden of proof by the preponderance of the evidence. In re Wylie, No. 
4022 t D.D.C. June 30, 1967); see In re Bigesby, 202 A.2d 785, 786 (D.C. 1964). '

38" U.S. at 30-31; see Kent v. United States, 383 U.S. 541, 555 (1966); Pee v. United 
States, 10" U.S. App. D.C. 47, 50, 274 F.2d 556, 559 (1959). The Wisconsin Supreme Court 
has hei : that the defense of insanity must be permitted in a juvenile delinquency proceeding. 
Winburn v. State, 32 Wis. 2d 152, 164, 145 N.W.2d 178, 184 (1966). But see In re Betty 
' an. Docket No. 27-220-J (D.C. Juv. Ct., Oct. 20, 1959) (Ketcham, J.). In that case, the 
District of Columbia Juvenile Court denied a motion to commit respondent to a hospital for 
assessment of her mental state at the time of the alleged delinquency. It reasoned that, since 
mens rea was not an element of the misdemeanor charged, and the aims of the juvenile court 
are rehabilitative rather than punitive, the defense of insanity is an unnecessary protection. 
This case is discussed briefly in O. KETCHAM & M. PAULSEN, JUVENILE COURTS 106-07 
(1967).

'" 58" U.S. at 33-34. The juvenile court practice of studiously avoiding use of any term 
suggestive of criminal proceedings often leads to inadequate notice of the specific charges. In 
the case, decided shortly after Gault, there was some confusion as to whether the juvenile

’ 3' being charged with involvement in an assault, robbery, or attempted robbery. The jury 
arrived at a single verdict: Involved. The court held that notice of the specific charge was in- 
a equate and that the verdict was too vague to satisfy the requirements of due process. It 
' n.:;.cr. led use of special interrogatories in the future calling for yes or no answers. In re
Wylie, No. 4022 (D.D.C. June 30, 1967).

858 387 U.S. at 41; see Black v. United States, 122 U.S. App. D.C. 393, 355 F.2d 104 
(1%5); Shioutakon v. District of Columbia, 98 U.S. App. D.C. 371, 375, 236 F.2d 666, 670 
(1956); cf. In re Poff, 135 F. Supp. 224, 227 (D.D.C. 1955).

859 3 87 U.S. at 55.
860 Id. at 57.
881 Creek v. Stone, 379 F.2d 106 (D.C. Cir. 1967); In re Elmore,------  F.2d ------  (D.C.

Cir. 196“). The Gault Court had refused to rule upon the requirements of due process that 
must be observed in hearings on disposition of juveniles. 387 U.S. at 27.

3"9 F.2d 106 (D.C. Cir. 1967). Decided on May 1, 1967, this case preceded the Gault 
decision which was rendered on May 15, 1967.

This term the court of appeals decided cases dealing with pretrial 
custody and final dispostion of juvenile proceedings.861 * In Creek v. 
Stone,'"' the court disapproved a ruling by the district court that it lacked 
j urisdiction to inquire into the suitability of the District’s Receiving Home 
as a place of interim detention before trial. Creek had filed a writ of 
habeas corpus claiming that the Home could not provide the psychiatric 
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treatment which he needed and that his detention was illegal.863 Al
though dismissing the appeal as moot,864 the court of appeals nevertheless 
observed: (1) that the congressional objective in enacting the Juvenile 
Court Act comprehends psychiatric care in appropriate cases;865 (2) that 
in order to implement the broad rehabilitative purposes of the law the 
jurisdiction of the juvenile court should attach during the period of in
terim custody;866 (3) that the juvenile court has power to detain children 
in a place other than the Receiving Home;867 and (4) that the district 
court has power to release the juvenile by writ of habeas corpus.868 869 Re
lying primarily on the underlying parens patriae premise of the juvenile 
system, the court further observed that in an appropriate case a legal 
right to custody not inconsistent with that basic premise of treatment and 
rehabilitation might arise. The panel therefore concluded that when a 
substantial complaint regarding disposition is presented to the juvenile 
court, it may not refuse to make "an appropriate inquiry to insure that 
the statutory criteria, as applied to that particular juvenile, are being

863 Creek was detained several months while awaiting the court’s determination of whether 
to waive jurisdiction. Id. at 108 n.2. In addition, several continuances were sought by de
fense counsel. Id. at 112 n.12.

864 in the interim between the filing of habeas corpus proceedings and their considera
tion by the court of appeals, appellant was tried and found to be ’’involved.” With permission 
of the court of appeals, the juvenile court had ordered appellant transferred from the Receiv
ing Home to the National Training School. Id. at 108.

^Id. at 109; D.C. Code Ann. §§ ll-1551(a)(l)(F)-(G), -1584, 16-2312, -2316 (1967); 
D.C. Code Ann. § 24-106 (1967).

866 379 F.2d at 110; see Harrison v. United States, 123 U.S. App. D.C. 230, 244, 359 F.2d 
214, 228 (1965) (confession secured from youth before juvenile court waived jurisdiction is 
inadmissible).

867 The Creek court noted that § 2306 of the D.C. Code does require a child kept in the 
custody of the court to be detained at the Receiving Home. It contended, however, that this 
certainly could not be construed to prevent the juvenile court from placing a physically ill 
child in a hospital, nor should it deter the court from placing a mentally disturbed child in a 
place where appropriate facilities for treatment are available.

868 The court found that habeas corpus has been available to attack the place and conditions 
as well as the fact of confinement. See Lake v. Cameron, 124 U.S. App. D.C. 264, 364 F.2d 
657 (1966) (en banc) (alternative to mental hospital should have been found for senile woman 
not seriously insane); Benton v. Reid, 98 U.S. App. D.C. 27, 231 F.2d 780 (1956) (noncrimi
nal with communicable tuberculosis cannot be confined in hospital section of jail); Miller v. 
Overholser, 92 U.S. App. D.C. 110, 206 F.2d 415 (1953) (sexual psychopath, not insane, 
should not be confined with criminally insane); Kautter v. Reid, 183 F. Supp. 352 (D.D.C. 
I960) (juvenile detained for parole violation may not be held in jail).

The court compared its power of inquiry on habeas corpus in Creek with the power to re
lease on habeas corpus a juvenile who is under juvenile court jurisdiction and is confined in an 
adult penal institution. See Harris v. Kennedy, No. 17, 510 (D.C. Cir., Mar. 26, 1963); Kaut
ter v. Reid, supra\ White v. Reid, 125 F. Supp. 647, 650 (D.D.C. 1954); cf. Huff v. O’Bryant, 
74 App. D.C. 19, 121 F.2d 890 (1941); Cogdell v. Reid, 183 F. Supp. 102 (D.D.C. 1959). 
But see Sonnenberg v. Markley, 289 F.2d 126 (7th Cir. 1961); Arkadiele v. Markley, 186 F. 
Supp. 586 (S.D. Ind. I960); Suarez v. Wilkinson, 133 F. Supp. 38 (M.D. Pa. 1955).

869 379 F.2d at 111. The court may, however, consider the safety of the community as 
well as the interests of the juvenile. Id.
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In re Elmore* *'"  a case of final disposition, presented a ‘'substantial 
complaint” calling for "appropriate inquiry.” After a hearing on dispo
sition, Elmore had been committed to the custody of the Department of 
Public Welfare with a recommendation that the possibility of psychiatric 
care be investigated.8'1 Claiming he had received no treatment, the ap
pellant attacked the procedural fairness of the dispositional hearing on 
the grounds that the juvenile judge did not fully explore alternatives to 
such commitment and appeared to place upon trial counsel the burden 
of identifying such alternatives. Interpreting Creek as requiring the ju
venile court to take the initiative in fashioning a dispositional decree 
tailored to meet the particular needs of the child and underscoring the 
failure to provide Elmore with needed psychiatric help, the court re
manded the case for a full evidentiary hearing, with the recommendation 
that the juvenile court use its expertise and broad powers to fashion a 
disposition which would ensure successful rehabilitation.872

870 ------ F 2d-------- (D.C. Cir. 1967). This case was decided on May 23, 1967, after the
Gaul: decision. See note 862 supra.

871 This was affirmed by the District of Columbia Court of Appeals. In re Elmore, 222 
A.2d 255 (D.C. 1966).

872 Appellant strongly emphasized that the juvenile court’s finding that he was habitually 
beyond the control of his parent could not be substantiated. D.C. CODE ANN. § 11-1551(a)

1 B (1967). He contended that: (1) "habitually” means more than just occasionally or 
frequently; (2) the evidence showed only misconduct and, therefore, was insufficient for such 
a finding; (3) the 35-day period presented in evidence is inherently too short a time upon 

hich to base such a finding; and (4) the finding of habitually beyond the control of his par
ents and the finding of inadequate supervision by them are inconsistent. See Brief for Appel
lant at 20-32, In re Elmore,------  F.2d------ (D.C. Cir. 1967). Unable to determine whether
the juvenile court judge had acted solely on the "beyond control” provision, the court refused to 
answer appellant’s contentions until the juvenile judge had delineated the bases of his holding. 
------ F.2d at ------ .

• For a discussion of the right to treatment concept in other than juvenile proceedings, see 
Rouse v. Cameron, 373 F.2d 451 (D.C. Cir. 1966), rehearing en banc,------ U.S. App. D.C.

. ------ F.2d ------  (1967) (criminal commitment to a mental institution); Dobson v.
Cameron,------ F.2d-------  (D.C. Cir. 1967) (civil commitment to a mental institution); notes
818-39 supra and accompanying text. One difference between Rouse and the Creek and El- 
wori decisions is that in the former, inadequate treatment was claimed while in the latter two, 
n treatment whatsoever was alleged. This distinction may not be especially significant, how- 
cver, since it could be contended that mere presence in the juvenile facilities and subjection to 
its supervision may in itself be a form of treatment.

1,74 Creek v. Stone, 379 F.2d 106, 111 (D.C. Cir. 1967). Nor did the court expect the 
ivenile court to give as full consideration to interim treatment as it would to final disposition.

The District of Columbia presently suffers from a serious lack of proper detention facilities 
and a woeful inadequacy of proper psychiatric care. See PRESIDENT’S COMMISSION ON 
Crime in the District of Columbia, Report, 665-67, 670-76, 700-08 (1966). It is ironic 
that the District has the power to take a child away from his parents if they should neglect or 

Although the Creek and Elmore courts strongly supported the con
cept of right to treatment,8”3 they disclaimed any intention to entertain 
the plethora of miscellaneous complaints concerning the caliber of fa
cilities."14 Yet the rather vague "substantial complaint” test must lead 
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to uncertainty in the law and, with such uncertainty, an unwanted rash 
of complaints regarding the adequacy of facilities will inevitably arise.8'0 
In addition, the decisions will be criticized as an unjustified meddling, by 
a court twice removed, into the specialized affairs of the juvenile court?'6 
Nevertheless, Elmore, in ordering the juvenile court to take the initiative 
in formulating a rehabilitative program for the youth,8'7 and Creek, in 
requiring that the seriously disturbed youth be treated even while in in
terim custody,8'8 represent a badly needed revitalization of efforts to 
achieve the goal which is the raison d’etre of the juvenile court system— 
the return to society of a fully rehabilitated youth.
refuse to provide him with the special care made necessary by his mental condition, and yet 
the District itself often fails to provide that same care to the juvenile under its own custody. 
See D.C. Code Ann. § 11-1551 (a) (1) (G) (1967).

875 Almost every child committed to a juvenile home is mentally disturbed to some degree 
and could thus complain that he is not receiving adequate treatment:

Whether or not they are emotionally disturbed when they are admitted to detention, 
all properly detained youngsters show the effects of sociological and psychological 
damage and can be considered socially sick .... [Society has] the responsibility 
to help them get well from the moment they enter the detention home.

National Council on Crime and Delinquency, Standards and Guides for the 
Detention of Children and Youth 34 (2d ed. 1961).

876 Dissenting in Elmore, Judge Danaher relied primarily on this argument: **I think we
should support the actions taken by the two courts most intimately concerned with the vast 
volume of such cases arising in this jurisdiction.” ------ F.2d at------- .

877 It could be contended that, since the juvenile is now often represented by counsel, the 
burden of presenting alternatives should be placed upon the attorney rather than upon the 
court. However, considering the special obligation of society to the juvenile and the fact that 
a pure adversary system could possibly work to the disadvantage of the juvenile, it would seem 
that the juvenile is better protected by compelling the court, rather than counsel, to take the 
initiative in formulating a proper disposition.

878 Most recommended standards for juvenile disposition favor this approach. The Stand
ards for Juvenile and Family Courts recognizes that ”[t]he primary purpose of detention is 
not continued treatment. However, should a child need detention, this period should always 
be used for observation, study, and treatment.” U.S. Dep’T OF HEALTH, EDUC., AND WEL
FARE, Children’s Bureau, Standards for Juvenile and Family Courts 62 (1966). 
The National Council on Crime and Delinquency suggests that psychotic children should never 
be put in detention, but should immediately be sent to an appropriate institution. STANDARDS 
and Guides, supra note 875, at 12.



PRELIMINARY HEARING IN THE DISTRICT OF
COLUMBIA—AN EMERGING DISCOVERY DEVICE

I. Developments in the District of Columbia

Preliminary hearings1 2 in the District of Columbia are maintained and 
regulated under the Federal Rules of Criminal Procedure? Under rule 
5 (c) the accused is entitled to a preliminary examination before a United 
States Commissioner ’' or a judge of the Court of General Sessions4 * within 
a reasonable period of time3 after arrest to determine whether there ex
ists probable cause6 to believe that he has committed the felony1 with 

1 For treatment of the common-law history of preliminary hearings, see Note, The Prelim
inary Hearing—An Interest Analysis, 51 IOWA L. REV. 164 (1965).

2 Fed. R. Crim. P. 5.
3 Commissioners are appointed by each district court, and though they conduct proceedings 

involving many complex issues of law, there is no requirement that the appointee have a legal 
background. 28 U.S.C. § 631 (1964). The proposed Magistrates Act, which would abolish 
die office of United States Commissioner and in its place create the office of United States 
Magistrate, would require that a Magistrate be "a member in good standing of the bar of the 
highest court of the State in which he is to serve.” S. 945, 90th Cong., 1st Sess. § 631(b) 
(196’ . The bill was passed by the Senate on June 29, 1967, and has been referred to com
mittee in the House. See notes 91-94 infra and accompanying text.

4 "In all cases, whether cognizable in the Court of General Sessions or in the District Court, 
the Court of General Sessions has jurisdiction to make preliminary examination . . . .” D.C. 
CODE Ann. § 11-963 (c) (1967). The judges when sitting as committing magistrates are 
bound by the Federal Rules of Criminal Procedure. D.C. Ct. Gen. Sess. (Crim.) R. 13.

The decision to bring the accused before a judge of the Court of General Sessions or a 
United States Commissioner is within the discretion of the arresting officer. For the respective 
preferences of the various squads of the District of Columbia police, see E. BARRETT PRETTY
MAN Fellows, The Preliminary Hearing in the District of Columbia 22-23 (1967) 
[hereinafter cited as PRETTYMAN FELLOWS].

■’ Fed. R. Crim. P. 5(a) requires the arresting officer to take the accused before the nearest 
Commissioner "without unnecessary delay.” The Supreme Court has held that this "command 
does not call for mechanical or automatic obedience. Circumstances may justify a brief delay 
between arrest and . . . [presentment].” Mallory v. United States, 354 U.S. 449, 455 (1957). 
Once presentment is made, a hearing is to be held within a "reasonable time.” Fed. R. Crim. 
P. 5 c). The hearing officer, however, "has a right for good cause shown, to grant a con
tinuance of a hearing, either at the request of Government counsel or at the request of the 
defense.” United States v. Gray, 87 F. Supp. 436, 438 (D.D.C. 1949).

Apparently some commissioners pay little heed to the requirement of showing "good cause” 
and will grant continuances on the basis of ex parte requests from the prosecution. See Hear
ing: on S. 3475 Before the Subcomm, on Judicial Machinery of the Senate Judiciary Comm., 

Cong., 2d Sess., pt. 3, at 220-21 (1966) (remarks of Professor Younger) [hereinafter 
in : as Hearings}. The Government’s purpose for seeking such a continuance is quite obvious 

- if it can avoid a preliminary hearing until after a grand jury has returned its indictment, 
disclosure of the Government’s case will have been avoided. See 8 J. MOORE, Federal Prac- 

1 41], at 28 (R. Cipes ed. 1965) [hereinafter cited as 8 J. MOORE]; notes 84-87
in'rj in 1 accompanying text. The Federal Magistrates Act would cure this by requiring that 
a preliminary hearing be held within ten days after presentment if the accused remains in 
custody, or twenty days if he were released during that period, unless the accused consents to 
a further continuance. S. 945, 90th Cong., 1st Sess. (1967); see notes 91-94 infra and ac
companying text.

The test has been variously phrased: "whether the policeman’s 'reasonable belief,’ when

191
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which he is charged. If the evidence establishes to the satisfaction of the 
judge or commissioner that probable cause does exist, then it is his duty 
to hold the accused in custody or release him on bond to await grand 
jury action.* 7 8

made visible, constitutes 'probable cause’ to believe a crime has been committed; or a 'prima 
facie’ case; or sufficient evidence to warrant a jury’s finding the accused guilty.” Goldstein, 
The State and the Accused-. Balance of Advantage in Criminal Procedure, 69 YALE L.J. 1149, 
1166 (1960).

7 Arrest for a misdemeanor can only result if an indictment or information has been filed, 
or if the misdemeanor takes place in the presence of the arresting officer; in the latter situation 
no grand jury action is necessary. Since the need for holding over for grand jury action does 
not exist, a person accused of a misdemeanor is not entitled to a preliminary hearing. See, 
e.g., 8 J. Moore J 7.03, at 7; J. Hall & G. Mueller, Cases and Readings on Crim
inal Law AND Procedure 854 (1965). When charges for a felony and a misdemeanor 
are combined, however, the misdemeanor may become a subject of the hearing which must 
be held for the felony.

8 Fed. R. Crim. P. 5 (c).
9 "No person shall be held to answer for a capital, or otherwise infamous crime, unless on 

a presentment or indictment of a Grand Jury . . . .” U.S. CONST, amend. V. This constitu
tional mandate is not applicable against the states. Hurtado v. California, 110 U.S. 516 
(1884).

10 The Supreme Court has declared that "the finding of an indictment ... by a properly 
constituted grand jury, conclusively determines the existence of probable cause for the purpose 
of holding the accused to answer." Ex parte United States, 287 U.S. 241, 250 (1932) (em
phasis added).

11 United States ex rel. Hughes v. Gault, 271 U.S. 142 (1926); Clarke v. Huff, 73 App. 
D.C. 351, 119 F.2d 204 (1941). But if the accused should be detained prior to indictment 
on the basis of a defective hearing or in the absence of a preliminary hearing, he may seek a 
release under a writ of habeas corpus claiming deprivation of liberty without due process of 
law in violation of the fifth amendment. See Washington v. Clemmer, 119 U.S. App. D.C 
216, 217 n.2, 339 F.2d 715, 716 n.2 (1964) and cases cited therein; Wilson v. Anderson, 
118 U.S. App. D.C. 265, 267, 335 F.2d 687, 689 (1964) (per curiam) (statement of Bazelon, 
C.J.), cert, denied, 381 U.S. 927 (1965).

12 "The grand jury by the return of the indictment resolved this question [probable cause} 
and thereby eliminated the necessity of a preliminary hearing. . . .” Vincent v. United States, 
337 F.2d 891, 896 (8th Cir. 1964), cert, denied, 380 U.S. 988 (1965); accord, e.g., United 
States v. Luxenberg, 374 F.2d 241 (6th Cir. 1967); United States v. Heap, 345 F.2d 170 (2d 
Cir. 1965); Byrnes v. United States, 327 F.2d 825 (9th Cir.), cert, denied, 377 U.S. 970 
(1964). The District of Columbia Circuit until Blue v. United States, 119 U.S. App. D.C. 
315, 342 F.2d 894 (1964), cert, denied, 380 U.S. 944 (1965), uniformly followed die other 
circuits. See Lucas v. United States, 91 U.S. App. D.C. 278, 201 F.2d 182 (1952); James v. 
Lawrence, 84 U.S. App. D.C. 355, 176 F.2d 18 (1949).

13 See Rivera v. Virgin Islands, 375 F.2d 988 (3d Cir. 1967); cf. Costello v. United States, 
350 U.S. 359 (1956). Prosecution may be initiated in a federal criminal proceeding by the 
filing of an information, if the defendant waives his right to prosecution by indictment. Fed. 
R. Crim. P. 7(b).

In the federal system the accused has a constitutional right to a grand 
jury indictment,9 which prevents detention for trial without a determina
tion of probable cause.10 There is, however, no constitutional right to a 
preliminary hearing,11 and probable cause determined by the return of a 
true bill of indictment12 or the filing of an information,13 has tradition



1967] Preliminary Hearing 193

ally been held to render moot any claim of right to a preliminary 
hearing.14

4 See cases cited in notes 12-13 supra. Fed. R. CRIM. P. 9(a) provides that a warrant for 
arrest may be issued on the basis of an indictment or information. A person arrested under 
a rule 9 warrant has no right to a preliminary hearing. See Crump v. Anderson, 122 U.S. 
App. DC. 1~3, 352 F.2d 649 (1965); cf. United States ex rel. Kassin v. Mulligan, 295 U.S. 
396 (1935).

I he amount of evidence necessary for the establishment of probable cause may vary with 
the : rmuiation of the test of probable cause. See note 6 supra. In general it is sufficient if 
a mere outline of evidence to support each element of the offense is presented. Goldstein, 
supra note 6, at 1166.

The type of evidence which may defeat a showing of probable cause has not been thoroughly 
explored. In the District of Columbia, alibi witnesses are considered relevant. See Washing
ton v. Clemmer, 119 U.S. App. D.C. 216, 339 F.2d 715 (1964). It is questionable, however, 
whether testimony that establishes an affirmative defense can preclude a finding of probable 
cause It might be contended that, since in determining probable cause it must be established 
that a crime has been committed, an affirmative defense, which would negate an element es- 
senual to that crime, should be relevant to the determination of probable cause. See United 
States v. Zerbst, 111 F. Supp. 807, 811 (E.D.S.C. 1953) (demonstration that no crime com
mitted uefeats finding of probable cause).

On the other hand, unlike an alibi which negates commission of the act, an affirmative 
defense admits commission but relies on a legally created right not to be held responsible. 
The legal issue of guilt is to be determined at trial and should therefore be beyond the con
secration of the hearing examiner. "It is not for the commissioner to discharge merely be- 
ause he personally believes the defendant to be innocent. This decision ... is for the court 

and jury at a later stage of the proceedings.” Administrative Office of U.S. Courts, 
Manual for United States Commissioners 10 (1948). But see Jennings v. Superior 
Court, 66 Cal. 2d 904, 428 P.2d 304, 59 Cal. Rptr. 440 (1967) (right to present affirmative 
defense at preliminary hearing); cf. People v. Bernstein, 95 N.Y.S.2d 696, 699 (N.Y.C. Magis. 
(t. I/50; ■ dismissal required if trial court would acquit as a matter of law). The proposed 
Magistrates Act would insure the competence of hearing examiners to decide questions of law. 
5tt note 3 supra. It remains a valid contention, however, that consideration of affirmative 
defenses at the preliminary invades the functions of trial.

The defendant may be hesitant to assert an affirmative defense at preliminary hearing realiz- 
¡ng that to do so will provide the prosecution with discovery. 8 J. MOORE 5 5.04£4J, at 33. 
In iced, since the chance of defeating probable cause is slim, tactics may dictate the bolstering 
of the Government’s case through cross-examination in order to increase defense discovery. 
See Prettyman Fellows supra note 4, at 43, 49 & n.6.

In ad lition, the preliminary hearing provides the first opportunity to present the neces- 
an information for a determination of whether and under what circumstances the accused 

should be admitted to bail. See generally PRETTYMAN Fellows supra note 4, at 51-58.
Moreover, as a by-product of the preliminary hearing, a defendant is able to fix the 

testimony both for and against him while it is fresh, and in certain cases, to discover details 
of the case against him.” Wilson v. Anderson, 118 U.S. App. D.C. 265, 269 n.9, 335 F.2d 
687,691 n.9 (1964) (per curiam) (statement of Bazelon, C.J.), cert, denied, 381 U.S. 927 

4 .. United States v. Mottc, 251 F. Supp. 601, 605 n.3 (S.D.N.Y. 1966). See 
generally Remington, Federal Rules of Criminal Procedure: .1 Discussion of Proposed Amend
ments to Procedural Rules, 24 GAVEL 7 (1963).

When a preliminary hearing is held, the prosecution must, in order 
to make a showing of probable cause, present at least a skeletal outline of 
its case in open court.10 Discovery of the prosecution’s evidence and wit
nesses is the natural benefit to the defense.16 The courts have not been 
unmindful of this fact;11 but until the landmark case, Blue v. United 
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States,18 discovery at preliminary hearing was afforded little if any judi
cial protection.19

18 119 U.S. App. D.C. 315, 342 F.2d 894 (1964) (McGowan, J., Bastian, J.; Bazelon, 
C.J., concurring in part, dissenting in part), cert, denied, 380 U.S. 944 (1965), noted in 53 
GEO. L.J. 1138 (1965).

19 The courts have traditionally entertained writs of habeas corpus to challenge the law
fulness of the procedures used at preliminary hearing. See, e.g., Washington v. Clemmer, 119 
U.S. App. D.C. 216, 217 n.2, 339 F.2d 715, 716 n.2 (1964) and cases cited therein. Indict
ment, however, would have precluded protection. See note 11 supra and accompanying text.

20 At the time of his arrest, Blue was seventeen years old and possessed a seventh grade 
education. He was initially placed in the custody of the juvenile court, but it waived juris
diction to the district court. 119 U.S. App. D.C. at 316, 342 F.2d at 895.

21 D.C. CODE Ann. §§ 2-2201 to -2210 (1967) provides in pertinent part: "The Agency 
shall make attorneys available to represent indigents in criminal proceedings . . . and in pre
liminary hearings in felony cases . . . .”

22 At the time of the Blue decision rule 5(b) provided: "The Commissioner shall inform 
the defendant of the complaint against him, of his right to retain counsel and of his right to 
have a preliminary examination.”

23 The right to court appointed counsel has since been codified by the 1966 amendments 
to the federal rules. Rule 5 now requires the hearing officer to inform the accused "of his 
right to request the assignment of counsel if he is unable to obtain counsel” and the right is 
further fortified by new rule 44 which provides that a defendant "who is unable to obtain 
counsel shall be entitled to have counsel assigned to represent him at every stage of the pro
ceeding from his initial appearance before the commissioner . . . through appeal . . . .” (em
phasis added).

Whether the right to counsel at preliminary hearing is of constitutional dimension is ar
guable. To date the Supreme Court has recognized a constitutional guarantee to counsel only 
at "critical stages” of the criminal process. E.g., United States v. Wade, 388 U.S. 218 (1967) 
(line-up); White v. Maryland, 373 U.S. 59 (1963) (state preliminary hearing at which plea 
must be entered); Hamilton v. Alabama, 368 U.S. 52 (1961) (state arraignment at which 
defenses must be raised; cf. Pointer v. Texas, 380 U.S. 400 (1965).

A federal preliminary hearing under rule 5 need not constitute a "critical stage" since the 
hearing officer is not authorized to accept a plea and the defendant is not required to raise 
defenses. The Court in Wade, however, may have suggested the contrary in stating: "the 
accused is guaranteed that he need not stand alone against the State at any stage of the prose
cution, formal or informal, in court or out, where counsel’s absence might derogate from the 
accused’s right to a fair trial.” Wade v. United States, supra at 226.

If discovery is accepted as a fundamental purpose of the rule 5 proceeding, necessary to 
a subsequent fair trial, the language in Wade may have elevated the right to counsel to the 
constitutional plane. Similarly, waiver of a preliminary hearing without the advice of counsel 
or attempts to conduct a hearing without the aid of counsel may "derogate from the accused’s 
right to a fair trial.” Not only does lack of counsel effectively deny the opportunity to gain 

A. RECENT CASE LAW

In Blue, the petitioner sought to have his conviction set aside and the 
indictment dismissed because of alleged defects in the preliminary pro
ceedings. Although Blue, an indigent juvenile,20 had been advised of his 
right to retain counsel for the preliminary hearing, counsel was not ap
pointed to represent him, and he waived the preliminary hearing. The 
court held that the District of Columbia Legal Aid Agency Act21 in con
junction with former rule 5(b)22 guaranteed the accused the right to 
have a court appointed counsel at the preliminary hearing.23 The Gov
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ernment had argued that any defects in the pretrial proceedings were 
cured by a subsequent indictment,24 but the court did not ’'believe . . . 
that the mere existence of an indictment render fed] academic any defects 
in the commissioner’s proceeding or necessarily insulate[d] those defects 
from judicial correction.”25

discovery, but it raises the possibility of incrimination through an inexperienced attempt at 
examination. See Dancy v. United States, 124 U.S. App. D.C. 58, 361 F.2d 75 (1966); 

Nance v. United States, 123 U.S. App. D.C. 289, 359 F.2d 273 (1966).
24 119 U.S. App. D.C. at 320, 342 F.2d at 899; see notes 9-10 supra and accompanying 

text.

25 119 U.S. App. D.C. at 320, 342 F.2d at 899.
20 The court felt that dismissal of the indictment was generally too far reaching a remedy. 

Reversal of the conviction with remand for a new trial was quite appealing as a potent sanc
tion. It was rejected, however, for “the weight of the blow [of a new trial] would fall, in the 
first instance .. . upon those not responsible for the error.” Id. at 321, 342 F.2d at 900. Also, 
a new trial would not provide any incentive to an accused to seek pretrial relief. The court 
noted, however, that "justice to an accused does not require that he be permitted to visit this 
consequence of his own dilatoriness upon the offending system.” Id. Therefore where ab- 
sence of pretrial attack was not the defendant’s fault, a new trial might well be the proper 
remedy. See Dancy v. United States, 124 U.S. App. D.C. 58, 361 F.2d 75 (1966); notes 38-42 
tn ra and accompanying text.

27 119 U.S. App. D.C. at 322, 242 F.2d at 901. The court, however, could not find “that 
the Commissioner’s failure to accord appellant a meaningful opportunity to elect to have a pre- 
liminary hearing, and therefore to acquaint himself in greater detail with the case against him, 
so handit apped him in his first trial as to require a second,” and the conviction was therefore 
affirmed. Id.

2» 119 U.S. App. D.C. 216, 226, 339 F.2d 715, 725 (1964).
U ’ashington also established the indigent defendant’s right to have a stenographic re-

Turning to the question of implementing judicial correction, the Blue 
court discussed three possible remedies: dismissal of the indictment, new 
trial, and pretrial intervention by habeas corpus or mandamus. After 
careful consideration the court determined that the granting of a supple
mentary hearing upon timely motion for habeas corpus or mandamus 
would best protect the interests of the accused without placing an inordi
nate burden on the judicial machinery.26 In the instant case, however, 
the defect was found not to have prejudiced Blue at trial and the convic
tion was upheld.

Blue made clear a defendant’s right to court appointed counsel at pre
liminary hearing, yet of profound and prophetic significance was the 
court’s dictum regarding the function of the preliminary hearing. The 
purpose of the preliminary examination was stated to be the establish
ment of probable cause and the "chance to learn in advance of trial the 
foundations of the charge and the evidence that will comprise the govern
ment’s case . . . .”27 * The discovery aspect had apparently been elevated 
to the same plane as determination of probable cause.

Prior to Blue, the court in Washington v. Clemmer1* had expanded 
the right to subpoena witnesses29 for a preliminary hearing. Washing
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ton’s request for a subpoena to compel the attendance of the complaining 
witness had been denied and probable cause was found, based on the 
testimony of a police officer "who had no personal knowledge of the 
events described in the complaint.’”0 Expressly avoiding any review of 
the determination of probable cause, the court held that the defendant 
had a right to compel the attendance of the complaining witness. The 
subpoena right was found to extend to "alibi witnesses, . . . the complain
ant and other material witnesses named in the complaint who for some 
reason have not been called by the Government.”31 Problems still per
sist as to the scope of this subpoena right,32 yet the Washington decision 
makes it clear that the prosecution would not normally be able to hide 
important witnesses in order to avoid discovery,33 and Blue provides the 
assurance that the defendant will have the adequate prerequisite to ef
fective discovery—presence of counsel.

porter present at the hearing. The court reasoned that absence of a transcript might well be 
prejudicial in a given case, for it would be virtually impossible to review the hearing officer’s 
finding of probable cause. Moreover "to deny this opportunity to an indigent defendant would 
be to permit invidious discrimination based on wealth,” since the financially-able accused 
would be allowed to have his own recorder present. Id. at 218-19, 339 F.2d at 717-18. Also, 
since the Government could have a reporter, to deny the same to the defendant would be a 
denial of "fundamental fairness.” Id. at 219, 339 F.2d at 718.

Mid. at 220, 339 F.2d at 719.
^Id. at 219, 339 F.2d at 718.
32 Fed. R. Crim. P. 5(c) states that the defendant "may cross-examine witnesses against 

him and may introduce evidence in his own behalf.” FED. R. Crim. P. 17(b) provides the 
indigent defendant with access to the subpoena power to compel witnesses to attend; it requires, 
however, that the defendant show the presence of the witness to be "necessary to an adequate 
defense.” The Government argued that the latter requirement means that the indigent defend
ant must allege that the witness will testify in his behalf. The Washington court avoided the 
issue. 119 U.S. App. D.C. at 228, 339 F.2d at 727. Yet if discovery is to be given a prominent 
position at the preliminary hearing, "necessary to an adequate defense” must be interpreted 
broadly to include witnesses useful or helpful to the defense.

33 The court did foresee that a complaining witness might be excused from attending the 
preliminary hearing "because of physical or psychological disability” in a particular case. Id. 
at 228, 339 F.2d at 727. A defendant may face an even more difficult problem in attempting 
to subpoena a government informant. See McCray v. Illinois, 386 U.S. 300 (1967), discussed 
injra at notes 107-109 and accompanying text.

34 122 U.S. App. D.C. 173, 352 F.2d 649 (1964) (Danaher, J., Miller, J.; Washington, 
J., dissenting).

35 Id. at 174, 352 F.2d at 650.

In Crump v. Anderson^ decided after Blue, the appellant sought to 
initiate a preliminary hearing after an indictment had been returned. 
With the assistance of counsel Crump had sought and been granted a 
continuance of his hearing on the same day the grand jury returned its 
indictment. Informed of the indictment, the commissioner refused to 
reconvene the hearing which he believed had been mooted by the indict
ment.30 * 32 33 34 35 The court of appeals affirmed the lower court’s dismissal of the 
petition for habeas corpus, holding that an intervening indictment voids 
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the requirement of holding a preliminary hearing. The Crump court, 
however, did not overrule Blue but merely commented that appellant’s 
reliance on Washington and Blue was misplaced. The court reasoned 
that Crump’s detention was pursuant to rule 9 which provides no right 
to a preliminary hearing* 3'’ while the detention attacked by Blue was pur
suant to rule 5. This erroneous distinction3* appears to have been the 
only available route for a court indisposed to face the mootness problem 
head on. The result seems illogical if discovery was, as the Blue dictum 
appeared to indicate, a significant purpose of the preliminary hearing, 
since Crump would deny a defendant the discovery benefits of a prelimi
nar} hearing if, after a defense-requested continuance, an indictment were 
returned. Furthermore, this adds irony to illogic since, in most instances, 
a continuance would only be sought by the defense to give counsel time 
to become well acquainted with the case in order to implement discovery 
possibilities at the hearing.

36 See note 14 supra.
' The appellant had been arrested on a warrant issued under rule 4 and had been presented 

pursuant to rule 5(a). He was never arrested on a warrant issued pursuant to an indictment 
icr rule 9, yet the court held that this was not a rule 5 proceeding but a rule 9 proceeding. 

See Circuit Note: 1964-1965 Term, 185, 208-09 (1965); note 14 supra.
3M24 U.S. App. D.C. 58, 361 F.2d 75 (1966) (Fahy, J, Bazelon, C.J., Edgerton, J.).
39 Lack of counsel at the preliminary hearing is the only fact which distinguishes Dancy 

from Crump. See Dancy v. United States, 124 U.S. App. D.C. 58, 62 n.6, 361 F.2d 75, 79 
n.6 1966). It is arguable whether presence of counsel in Crump made the defect in the
hearing less serious than that in Dancy, but in any event the Crump court did not consider the 
case on that basis. See notes 34-37 supra and accompanying text.

4 ' Since delay was due only to the fact that the hearing had been prior to Blue, the court 
allowed the petitioner to attack the irregularities of his preliminary hearing. It granted the 
only available remedy—a new trial. Even though a burden would be placed on the judicial 
machinery by a new trial, it was not of defendant’s doing and a new trial would adequately 
correct the defects. See note 26 supra.

41 Defense counsel’s conduct of the cross-examination of witnesses at the trial reflects 
a tentative and probing approach due to his ignorance of certain doubtful areas in 
the government’s proof which might well have been known to him had he been able 
to participate in the preliminary hearing. At trial he attempted to capitalize on the 
contradictory testimony as to markings on the material evidence, but his effort was 
hampered by the difficulty he experienced in making his discovery during the trial 
itself. His absence at the preliminary hearing deprived counsel of the opportunity 
to make a clear presentation of the matter to the jury.

124 U.S. App. D.C. at 60-61, 361 F.2d at 77-78.

In Dancy v. United States^ an entirely different panel ignored Crump 
and turned to the Blue dicta for support. Dancy had not been afforded 
counsel at his preliminary hearing'3' held prior to Blue', the counsel that 
he later obtained had not had the opportunity to follow the prescribed 
remedy4" established by Blue. Dancy was indicted and convicted, and 
counsel sought a new trial on appeal. The court found Dancy had been 
prejudiced at trial,41 and granted a second trial. Dancy made operational 
the idea articulated in Blue, that a new trial "would inevitably operate
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[through the discovery afforded defense counsel] to convert the first trial 
into a rough equivalent of the defective or omitted preliminary hear- 
• »42ing.

B. ROSS V. SIRICA

This term in Ross v. Sirleaf the court of appeals seemingly endorsed 
the elevated position of discovery in preliminary hearings, while attempt
ing to resolve the apparent Dancy-Crump conflict. The commissioner 
had denied defense counsel’s requests for subpoenas to compel the attend
ance at preliminary hearing of three alleged eyewitnesses to the crime.42 * 44 45 
The hearing was held without the witnesses, and probable cause was 
found from the hearsay testimony of a police officer who had interviewed 
the witnesses in question.40 An indictment was subsequently returned, 
and counsel, attempting to pursue the available Blue remedies,46 filed a 
motion seeking dismissal of the indictment, or alternatively, remand for 
a proper supplementary hearing. The motion was denied, and counsel 
accordingly sought a writ of mandamus directing remand for a supple
mentary hearing.

42 119 U.S. App. D.C. at 321, 342 F.2d at 900.
43 380 F.2d 557 (D.C. Cir. 1967) (per curiam) (Bazelon, C.J., Fahy & Wright, J.J.).
44 Had the Commissioner consented in Ross to the issuance of subpoenas for one or two 

of the eyewitnesses but not all three, additional problems might have been created. Washing
ton apparently gives the defendant the right to subpoena all of them. The language of rule 
17(b), however, might justify a commissioner in requiring an allegation that the additional 
witness would present evidence significantly different from that already given to satisfy the 
"material to the defense” standard. An elevated position for discovery at the preliminary 
hearing, however, should forestall any such restrictions by the commissioner. See note 32 supra.

45 380 F.2d at 558.
46 The Ross court questioned the diligence of defense counsel since he had not sought any 

remedial action until after an indictment had been returned. Reminiscent of Blue, the court 
pointed out:

[Sjince defects in the preliminary hearing procedure affect the determination of 
probable cause and the confinement which rests on such a determination, remedial 
measures should be promptly undertaken. Where an accused is adequately repre
sented by counsel in the interim between the hearing and arraignment . . . and where 
no adequate excuse for failure to raise the preliminary hearing defect earlier is ten
dered, a serious question of timeliness would be presented.

Id. at 561. The point had not been raised, however, by the prosecution or the lower court, 
and the court declined to decide the issue sua sponte. It thereby rejected a route by which it 
could have avoided this confused area and instead chose to meet the mootness issue head on.

47 Id. at 561. Since Ross involved pretrial relief there was no necessity to consider preju- 

Holding that the denial of the subpoenas was improper, thereby ren
dering the hearing defective, the court ordered that a supplementary hear
ing should be granted "where [defense counsel] could subpoena and ex
amine the three witnesses whose attendance he timely and adequately 
sought.”47 Ross thereby became the first case to order a preliminary 
hearing despite the return of a grand jury indictment.
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The manner in which the Ross court dismissed the Government’s con
tention that the intervening indictment had rendered moot any defects in 
the original hearing was also of considerable significance. Citing Blue, 
the court brushed aside an argument based on a Supreme Court case simi
lar in posture to Crump. In that case, Jaben v. United States?*  the ap
pellant, who had had the assistance of counsel and was free on bond, had 
not objected to the continuance of his preliminary hearing, and indeed 
had not even sought to initiate it before the indictment was returned.48 49 
The Supreme Court in the course of its opinion stated that "the Govern
ment must . . . afford the defendant a preliminary hearing as required 
by Rule 5, unless before the preliminary hearing is held, the grand jury 
supercedes the complaint procedure by returning an indictment.”50 Rec
ognizing the similarity between Jaben and Crump, the Ross court found 
that Jaben did not undermine the holding in Blue which it stated to be: 
that an accused who demands the preliminary hearing as is his right, is 

entitled to such a hearing and that, ij the point is properly and timely 
pressed, a denial of that hearing cannot be excused by ... an intervening 
grand jury indictment.”51 52

as the court had done in Blue and Dancy. The Blue directives require that counsel be 
diligent in seeking remedy through habeas corpus or mandamus. It remains unclear, how- 
cver, whether due diligence requires that counsel pursue an appeal from denial of his petition 
or whether he may wait until after trial to do so. From the point of view of defense counsel 
it may be a heavy burden to require immediate appeal while he is busy preparing for trial. 
1: co-: sei were allowed to wait, prejudice at trial would then become the key factor. See Dancy 
v. United States, 124 U.S. App. D.C. 58, 361 F.2d 75 (1966); Blue v. United States, 119 U.S. 
App. D.C 315, 342 F.2d 894 (1964), cert, denied, 380 U.S. 944 (1965).

Or. the other hand, the state’s concern is to avoid the need for new trials when other meth
ods can be devised for correcting error. Since Blue emphasized this point it is likely that the 
court would. w’hen faced with the issue, require immediate appeal rather than allow defense 
counsel to wait. Furthermore, any other approach might tend to discourage the exercise of 
initiative in preparing for trial since the allegation of prejudice from errors at preliminary 
hearing would be more likely to succeed where counsel presents a less than adequate case. See 
note 41 supra.

48 381 U.S. 214 (1965).
49 Jaben had complained of the denial of a preliminary hearing only at the district court 

level. The issue argued before the Supreme Court dealt with the statute of limitations.
50 381 U.S. at 220.
51 380 F.2d at 560-61 (emphasis added).
52 No demand for a preliminary hearing need be made initially since one is accorded as a 

n i” r of right under the federal rules. Fed. R. CRIM. P. 5 (c). The Ross court was referring 
to a demand after a government continuance has been sought and granted, or after a concluded 
but defective hearing.

The court read Blue as conferring a right to a preliminary hearing 
despite indictment so long as "demand” “ is made and "the point is pro
perly and timely pressed.” This reconciled Crump and Jaben with Ross 
and Dancy, since Crump had involved a defense continuance and Jaben a 
failure to object to the prosecutor’s request for a continuance. The te
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suit in Ross supports the Blue dictum elevating the preliminary hearing’s 
discovery aspects to the same plane as the determination of probable 
cause. The Ross rationale, however, seems to adopt the position implied 
in Crumps that Blue recognized the importance of discovery but only 
contemplated that new hearings would be granted in circumstances where 
a defendant is unjustifiably denied a hearing,53 54 or granted a defective 
hearing.55 Ross then does not apply to cases in which indictment is ren
dered prior to arrest/6 and it may be that there is no remedy when the 
defense is responsible for a continuance which allows an indictment to 
precede the preliminary hearing.57

53 The Crump panel had noted that "the majority dictum in Blue intimated the desirability
of providing a sanction to protect the right of the indigent to be afforded counsel . . . 122
U.S. App. D.C. at 180 n.20, 352 F.2d at 656 n.20. This was not the first time the need for 
a sanction or remedy to correct improper procedures had been recognized. Chief Judge Bazelon 
suggested earlier that in certain instances "even a belated hearing after indictment may not be an 
empty gesture.” Wilson v. Anderson, 118 U.S. App. D.C. at 269 n.9, 335 F.2d at 691 n.9 
(emphasis added).

Whether a rehearing after indictment is conceived of as sanction or remedy may appear to 
be an exercise in semantics, yet rehearing framed as a remedy would emphasize that discovery 
is a right which has been denied the defendant.

54 Those circumstances in which the court has found the accused unjustifiably denied a 
hearing have been where he waives it without the advice of counsel and where an ex parte 
continuance is granted to the prosecution to allow an indictment to intervene. Blue v. United 
States, 119 U.S. App. D.C. 315, 342 F.2d 894 (1964), cert, denied, 380 U.S. 944 (1965) 
(uncounseled waiver); United States ex rel. Wheeler v. Flood, 269 F. Supp. 194 (E.D.N.Y. 
1967) (ex parte continuance).

55 Denial of subpoenas to compel the attendance of complaining or eyewitnesses, lack of 
counsel, or absence of some recording device to produce a transcript have been held to render 
a hearing defective. Ross v. Sirica, 380 F.2d 557 (1967) (denial of subpoenas); Wash
ington v. Clemmer, 119 U.S. App. D.C. 226, 339 F.2d 725 (1964) (denial of subpoenas); 
Dancy v. United States, 124 U.S. App. D.C. 58, 361 F.2d 75 (1966) (lack of counsel); Wash
ington v. Clemmer, 119 U.S. App. D.C. 216, 339 F.2d 715 (1964) (lack of stenographer). 
It is at present uncertain whether other procedural deficiencies will constitute a defective 
hearing. See note 62 infra and accompanying text.

A claim "that the defendant had no 'recollection’ of an attorney or that he could not recall 
having agreed to waive preliminary hearing . . . ,” supported only by the "conclusory and 
unsworn allegations” of the accused, was recently held to constitute sufficient grounds for re
quiring an evidentiary hearing to determine whether the original hearing was defective. Holmes 
v. United States, 370 F.2d 209, 213 (D.C. Cir. 1966).

56 See note 14 supra. Fed. R. Crim. P. 9 appears to create a patently unfair situation, 
since an arrest after indictment would deny the accused an equal opportunity for discovery. 
Yet, viewed practically, most arrests made after indictment are for offenses such as tax evasion, 
antitrust violations, and organized crimes, in which the defendant is not generally as disad
vantaged with respect to discovery as is the indigent defendant.

57 This would create some unfairness in districts where, as in the Southern District of 
New York, a grand jury is continually in session. See Hearings, pt. 3, at 220 (remarks of Pro
fessor Younger). To seek a continuance in order to become more familiar with the case or 
to subpoena witnesses in that district would be quite a risk for defense counsel to take.

In the District of Columbia the return of an indictment takes about one month. Defense 
counsel would be safe in seeking a continuance for two weeks, but beyond that period the 
imminent threat of indictment would loom too large. Interview with Professor Addison Bow
man, former Deputy Director, Legal Aid Agency of the District of Columbia, in Washington, 
D.C., September 13, 1967.
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Subsequent to the court’s Ross opinion, the Government petitioned 
the court for rehearing en banc. The court denied the petition,58 but at 
the same time several members of the bench indicated that the position 
of the full court is by no means unified behind the Ross holding. Not
ably, Judges McGowan and Leventhal, while voting to deny the Govern
ment’s petition, acknowledged that the language of Blue, which Judge 
McGowan wrote, may have obscured the proper relationship of discovery 
to the determination of probable cause. They attempted to clarify the 
former position by stating that discovery is only "an inevitable conse
quence of the hearing, and not its primary purpose.”°9 Voting to grant 
rehearing, Judges Tamm and Burger stated that the sole purpose of pre
liminary examination is to determine whether the defendant should be 
bound over for trial, and criticized the "misconception of what the Blue 
opinion really meant.’’60 Chief Judge Bazelon, and Judges Wright and 
Fahy, the Ross panel, reaffirmed their position in the case, and voted to 
deny the Government’s petition. Only Judge Robinson, who voted to 
grant the petition, refused to express his views on the function of pre
liminar}5 * 7 hearings.

5«380 F.2d 561 (D.C. Cir. 1967).
Id. at 563. The statement of Judges McGowan and Leventhal has been considered 

the controlling opinion of those filed with the denial of rehearing since their votes would 
obviously control the results of a future en banc hearing. Judges McGowan and Leventhal 
were not disinclined to support the result reached in Ross as evidenced by the statement: "We 
have no dirficulty with the panel’s holding as to the merits of appellant’s original request for 
subpoenas, at least when that holding is closely related to the record. . . . The presence of 
th* feye] witnesses impresses us as falling within the orbit of the rights conferred upon the 
accused by the fourth sentence of Rule 5(c), Fed. R. Crim. P.” Id. at 565. They appeared 
uneasy, however about the scope of the subpoena rights of the defense at preliminary hearing, 
makir g clear that the Ross holding "does not open up the Government’s entire evidence in 
even- ca^c to discovery at the preliminary hearing.” Id. Opining that guidelines should only 
be fashioned on a casc-by-case basis, Judges McGowan and Leventhal framed what will surely 
become the standard to be applied in future cases: "Supplementary hearings are not available 
purely as discovery, but . . . they may be available in case of serious defect in the preliminary 
hcarmg that supposedly justified the restraint on liberty.” Id. at 565-66 (emphasis added); 
sec text accompanying notes 61-62 infra.

Mid. at 568.

61 Id. at 566.

The above tally clearly indicates that there is little agreement as to 
whether and to what extent the discovery aspects of preliminary hearing 
are to be protected despite the return of an indictment. In his rehearing 
statement, Judge McGowan accurately summed up Ross as requiring a 
"serious defect in the preliminary hearing”61 before the granting of a 
supplementary hearing after indictment can be justified. In light of the 
disparity of views on the bench it is difficult to foresee how broadly mem
bers of the court who advocate prominent discovery would construe "sig
nificant defect" and how narrowly those less inclined to expand discovery 
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would apply that phrase. Significantly, a recent panel, by order in cham
bers, refused to reopen a hearing, failing to find serious defect in coun
sel’s failure to request the subpoena of key government witnesses.62

62 Sutherland v. Sirica, No. 20,903 (D.C. Cir., April 21, 1967) (unpublished order) 
(Bastian, J., McGowan, J., Robinson, J.). Petitioner’s original counsel had neither sought 
witnesses at the hearing nor objected to the conduct of the hearing at which only a police officer 
testified. He was most likely entitled to the attendance of those witnesses upon whose state
ment the police officer had relied. See notes 44-47 and accompanying text. The hearing 
therefore appears to have been defective, yet it must be remembered that discovery is a tactical 
device which remains within the attorney’s discretion. The court may well have desired to 
avoid the question of counsel’s competence. It must also be emphasized that petitioner’s sec
ond lawyer did not initiate his action until an indictment had been returned, and so timeliness 
was also in issue. See note 46 supra.

63 Judge Danaher, in voting to grant rehearing in Ross, indicated his strong feeling that 
the sitting panel was attempting to "engraft upon our courts their own theory of discovery, 
notwithstanding that the Rules promulgated by the Supreme Court and approved by Congress, 
make no provision for any such result.” 380 F.2d at 567. Judge Danaher went on to point 
out that rehearing en banc should be used to resolve the conflicting viewpoints of the judges 
in cases involving close controversial questions. Citing the President’s Commission on Crime 
in the District of Columbia, which indicated that results in the Court of Appeals for the Dis
trict of Columbia Circuit often depend on the choice of panel, Judge Danaher deprecated the 
practice whereby two or three judges "undertake to promulgate as law their own particular con
clusions no matter what other judges of the court take to be the proper rule.” Id. at 566.

64 Proponents of liberalized discovery argue that expansion is necessary to enable defense 
counsel to prepare an effective case; that cross-examination, the hallmark of our legal system, 
is relatively ineffective when counsel has not been able to interview, or even know sufficiently 
in advance, the names of witnesses; that discovery enables counsel to determine if any pretrial 
motions should be filed; and, in addition, that guilty pleas will increase when defendants are 
able to learn the strength of the evidence against them; in short, that the concept of fair trial 
and equal justice require discovery. See, e.g., Brennan, Remarks on Discovery, in Judicial 
Conference of the D.C. Circuit, Symposium—Discovery in Federal Criminal Cases, 33 F. R. D. 
56 (1963) [hereinafter cited as Symposium]-, Pye, The Defendant’s Case for More Liberal 
Discovery, in Symposium 82; Brennan, The Criminal Prosecution: Sporting Event or Quest for 
Truth?, 1963 WASH. U. L. Q. 279; Rezneck, The New Federal Rules of Criminal Procedure, 
54 GEO. L. J. 1276 (1966); Traynor, Ground Lost and Found in Criminal Discovery, 39 
N.Y.U.L. Rev. 228 (1964).

Opposition to broadened criminal discovery centers on fear that the informed defendant 
will attempt to fabricate a defense to counter the evidence which has been discovered; that 
prosecution witnesses will be bribed or intimidated by the defense; and that defendants will 
perjure themselves on the stand to deny the prosecution’s case. See, e.g., State v. Tune, 13 
N.J. 203, 98 A.2d 881 (1953), overruled sub silentio, State v. Johnson, 28 N.J. 133, 145 A.2d 
313 (1958); Flannery, The Prosecutor’s Case Against Liberal Discovery, in Symposium

The portent is clear: Future cases, arising after indictment and al
leging error at preliminary hearing, will continue to be decided on the 
basis of how the particular panel views the unresolved discovery issue.63 
Final resolution must await a case in which the issue is clearly framed 
and the court is willing to grant an en banc hearing.

II. The Preliminary Hearing as a Discovery Device

During the past few years, a great deal has been said concerning the 
expansion of criminal discovery, and whether it should be accomplished 
through the preliminary hearing device.64 A thorough understanding of 
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the Ross query requires a full appreciation of the issues framed by the 
current controversy. The purpose here is not to delve into the sub
stantive questions of criminal discovery, but rather to see whether, assum
ing as a basic premise the need and desirability of increased discovery, the 
preliminary hearing should become a major vehicle for broad evidentiary 
disclosure.

A. CURRENT DISCOVERY PROVISIONS

The fact that present criminal deposition provisions60 are extremely 
narrow offers the strongest argument for using the hearing for discovery 
purposes. Furthermore, existing legislative provisions for other methods 
of criminal discovery are not as broad as many proponents for liberalized 
procedures desire. Under amended rule 16, the defendant has access to 
statements made by himself to the grand jury, prosecutor, or police; medi
cal, scientific, and experiment reports made in connection with the case; 
and books, papers, documents, and other articles or "places” in the pos
session or control of the Government?6 For these various items, there 
is a continuing disclosure requirement.65 * 67 Rule 16 further provides that 
the Government may petition the court to condition defendant’s discov
ery on his disclosure of information desired by the prosecution.68 This 
has been criticized as forcing the defendant to trade his right against self
incrimination for the statutory discovery rights.69 The argument lacks 

65 Fed. R. CRIM. P. 15 permits the defendant to take the deposition of a prospective wit
ness only if the witness "may be unable to attend or prevented from attending a trial or hear
ing, . . . hi- testimony is material and ... it is necessary to take his deposition in order to 
prevent a failure of justice.” A court order is necessary before the defendant may commence 
with the deposition. There is no provision for the Government to take depositions. This 
has been justified on the ground that it would violate the defendant’s sixth amendment right 
to confront the witnesses against him if the depositions -were introduced at trial. See, e.g., 
Holtzov, A Criminal Case in the Federal Courts, in WEST, 1966 FEDERAL RULES OF CRIM
INAL PROCEDURE 1, 12; cf. Rezneck, supra note 64, at 1303 n.97; Note, Criminal Procedure: 
Depositions and Change of Venue, 36 Temp. L.Q. 326, 329 (1963). This argument has been 
severely criticized. E.g., C. McCormick, EVIDENCE 485 (1954); Orfield, Depositions in 
Federal Criminal Procedure, 9 S.C.L.Q. 376, 397-98 (1957). One jurisdiction has enacted 
legislation empowering the prosecution to take and use depositions. WlS. STAT. Ann. § 
326.06 ( 1958). In upholding the Wisconsin statute, the highest court of that state has held 
that the requirement that the defendant be able to confront witnesses against him (at the time 
only a state constitutional requirement) was "sufficiently complied with ... if the accused 
met the witnesses face to face, at the time that they were testifying, and if he then had the op
port .nir.- of cross-examining them.” State v. Shaugnessy, 212 Wis. 322, 331-32, 249 N.W. 
522, 525 (1933).

™ Fed. R. CRIM. P. 16(a), (b); see Rezneck, supra note 64, at 1276-87.
87 Fed. R. Crim. P. 16(g).

Fed. R. Crim. P. 16(c); see Rezneck, supra note 64, at 1287-93.
See, e.g., id. at 1289-93. However, other proponents of liberalized discovery have ac- 

cepte 1 this mutuality” provision as a reasonable method of approaching the problem of dis
covery. See, e.g., Flearings supra note 5 pt. 3, at 279 (remarks of Professor Pye).
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merit, however, since rule 16 limits the Government’s discovery to infor
mation "which the defendant intends to produce at the trial.’’ Other 
jurisdictions have already sustained similar provisions in their own 
statutes.* 70

It has also been argued that the substantial discovery benefits received by the defendant in 
return for submitting to limited government discovery are sufficient to overcome constitutional 
difficulties. See, e.g., Louisell, Criminal Discovery: Dilemma Real or Apparent?, 49 Calif. 
L. Rev. 56, 90 (1961). This argument would find a waiver of the fifth amendment privilege 
in the exercise of the discovery rights granted by the rule. There are, however, materials which 
the prosecution has a constitutional duty to disclose. Brady v. Maryland, 373 U.S. 83 (1963); 
see note 72 infra. It is questionable whether the exercise of one constitutional right can be 
conditioned on waiver of another. Cf. Garrity v. New Jersey, 385 U.S. 493, 500 (1967) 
and cases cited therein. Furthermore, Mr. Justice Douglas, dissenting in part from the Supreme 
Court’s adoption of the 1966 amendments to the Federal Rules of Criminal Procedure, noted 
his dissatisfaction with the mutuality provision of rule 16. In doing so he queried whether 
any benefits can be "conditioned on the abandonment of constitutional rights? See, e.g., Sher- 
bert v. Verner, 374 U.S. 398, 403-06.” H.R. Doc. No. 390, 89th Cong., 2d Sess. 15 (1966) 
(remarks of Mr. Justice Douglas).

70 See, e.g., Jones v. Superior Court, 58 Cal. 2d 56, 372 P.2d 919, 22 Cal. Rptr. 879 
(1962); People v. Shulenberg, 279 App. Div. 1115, 112 N.Y.S.2d 374 (1952); State v. Ko- 
packa, 261 Wis. 70, 51 N.W.2d 495 (1952); Comment, The Self-Incrimination Privilege: 
Barrier to Criminal Discovery?, 51 CALIF. L. Rev. 135 (1963); Note, 76 Harv. L. Rev. 838 
(1963).

71 Fed. R. Crim. P. 6(e) provides that grand jury matters may be disclosed "only when 
so directed by the court preliminarily to or in connection with a judicial proceeding.” The 
Supreme Court has held that in order for the defendant to obtain the minutes of a witness' 
grand jury testimony he must demonstrate a "particularized need” which outweighs the policy 
of grand jury secrecy. Pittsburgh Plate Glass Co. v. United States, 360 U.S. 395 (1959) 
Recently, the Court found "particularized need” where the defendant sought to obtain the un
corroborated statements of Government witnesses. Dennis v. United States, 384 U.S. 855 
(1966). The Second Circuit has gone one step further, abolishing the need for a showing of 
particularized need when seeking "that portion of the witness’ grand jury testimony which 
was the subject of direct examination at the trial.” Youngblood v. United States, 379 F.2d 
365, 369 (2d Cir. 1967).

72 Statements of codefendants are probably accessible under rule 16(b). See Rezneck, 
supra note 64, at 1284-85. On the other hand, the Jencks Act provides that statements made 
to the Government, and in the Government’s possession, may be obtained by the defense only 
after the witness has testified. 18 U.S.C. § 3500 (1964). Implicitly, statements of individ
uals not called by the Government to testify cannot be obtained by the defense at any time.

The rule was modified by the Supreme Court case holding that the Constitution requires 
disclosure of information in the possession of the prosecution which is "favorable” to the de
fendant. Brady v. Maryland, 373 U.S. 83 (1963). Thus, certain statements might be avail
able to the defendant as a matter of right, despite the limitations of the federal rules and 
statutory provisions. For a complete discussion of this problem, see Rezneck, supra note 64, 
at 1283-85.

73 FED. R. CRIM. P. 16(b) exempts work product material from defense discovery. See 
generally Rezneck, supra note 64, at 1280-82.

74 In capital cases the prosecution is required by law to turn over witness lists to the de-

While the new provisions of rule 16 increase the defendant’s oppor
tunities for discovery, certain problems of scope have not been resolved, 
particularly in areas involving defendant’s access to grand jury tran
scripts,71 72 73 74 to statements of codefendants,'2 to the work product of the 
prosecution,'3 to lists of witnesses the Government does not intend to 
call in noncapital cases,'4 and to statements of witnesses the Government 
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does not plan to call."’ The rules also leave intact the Jencks Act* 76 pro
vision which grants the defendant access to statements made by wit
nesses for the prosecution only after the witness has testified at trial.77 * * 
Furthermore, the fact remains that the discovery provisions of rule 16 
require the exercise of judicial discretion for implementation, thereby 
effectively precluding any discovery before a disinclined trial judge.

fendant at least three days before the trial. 18 U.S.C. § 3432 (1964); see Rezneck, supra 
note 64, at 1283.

’’ It has been argued that since the Jencks Act does not cover statements of witnesses who 
will not be called by the Government, rule 16(b) should do so in order to prevent "an unde
sirable gap in the scope of available discovery.” Rezneck, supra note 64 at 1286. In the 
Di trict of Columbia a few judges, upon a 16(b) motion, regularly order the production of 
a list of witnesses, including those not intended to be called. Interview with Professor Addi
on Bowman, former Deputy Director, Legal Aid Agency of the District of Columbia, in Wash
ington, D.C., September 13, 1967.

76 18 U.S.C. § 3500 (1964).
.neks Act statements are specifically exempted from defense discovery under rule 16(b). 

5tt Rezneck, supra note 64, at 1280-82. Professor Rezneck has suggested that the pretrial 
conterc-nce provided in the new rule 17.1 may eventually be used to provide these statements 
to the defendant before trial. Id. at 1294-99.

■"P. Devlin, The Criminal Prosecution in England 111-16 (1958).
• ‘ Id. at 116. Canadian practice has adopted the English concept of preliminary hearing, 

using it .is a discovery tool for both the defense and prosecution. One writer notes:
[Ajn accused person will sometimes wish to waive preliminary hearing and to have 
his case sent to trial without it. This is considered to be very bad practice. It would 
result—from the point of view of the Crown—in there being no deposition to read 
at the trial should a witness who might have been examined at a preliminary hearing 
be unavailable upon the trial, and—this from the point of view of the defense—in 
there being no disclosure of the case against the accused in advance of the trial.

/i Preliminary Hearing: Canadian Practice, 1 J. CRIM. L. (Eng.) 107, 112 (1937).

B. THE HEARING IN OTHER JURISDICTIONS

The experience of other jurisdictions would indicate that preliminary 
hearings can offer much to the defendant in increased discovery oppor
tunities. England has used the examination for this purpose for over one 
hundred years.'8 The English prosecutor must present his entire case 
at the preliminary hearing, and any evidence which comes to his atten
tion subsequent to the hearing and before trial must be disclosed to the 
defense prior to trial or is generally barred from the trial. The proce
dure has grown on a case-by-case basis, and no one opinion sets down 
the rule. Lord Devlin has pointed out that as late as 1934 the failure of 
the prosecution to give defendant notice of all the evidence to be used 
did not serve automatically to exclude the evidence, but that now, if the 
prosecution tendered undisclosed evidence at the trial, "the defense would 
get an adjournment almost as of right, and if the judge thought that an 
adjournment would create difficulties, it is very probable that he would 
tell the prosecution that the evidence should not be tendered, and it 
would not be.”'9
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In the United States, California has been the most progressive juris
diction in using the preliminary hearing to provide discovery for the de
fense. As in England, the California procedure has developed largely 
through judicial action,80 supplemented by limited statutory provisions?1 
However, in both California and England the grand jury indictment for 
felonies is not required, thereby placing preliminary hearings in a some
what more critical position.82 This fact has no doubt offered added im
petus to the California courts to insure that the hearings provide a funda
mentally fair determination that the defendant ought to be held for 
trial.83

80 E.g., Jones v. Superior Court, 58 Cal. 2d 56, 372 P.2d 919, 22 Cal. Rptr. 879 (1962); 
Cash v. Superior Court, 53 Cal. 2d 72, 346 P.2d 407 (1959); see Traynor, Ground Lost and 
Eound in Criminal Discovery, 39 N.Y.U.L. REV. 228, 229-30 n.7 (1964).

81 Cal. Const, art. I, § 8; Cal. Pen. Code §§ 859, 860, 869 (West 1956), as amended, 
§§ 859(b), 860 (West Supp. 1966). Discovery has advanced considerably in other juris
dictions as well. E.g., Vt. Stat. Ann. tit. 13, § 6721 (1966 Supp.); Wis. Stat. Ann. § 
326.06 (1958); see Langrock, Vermont’s Experiment in Criminal Discovery, 53 A.B.A.J. 732 
(1967). The Vermont statute provides only defense discovery. The Wisconsin provisions, 
on the other hand, permit both the defense and the prosecution to take depositions. See also 
note 65 supra.

82 See, e.g., Hurtado v. California, 110 U.S. 516 (1884); P. Devlin, supra note 78.
83 See, e.g., Jennings v. Superior Court, 66 Cal. 2d 904, 428 P.2d 304, 59 Cal. Rptr. 440 

(1967).
84 See Hearings, supra note 5, pt. 3, at 162 passim (1965) (remarks of Chief Judge Levin); 

cf. id. at 208 (remarks of Senator Tydings).
With the cooperation of the United States Attorney, the United States District Court for 

the Southern District of California has recently initiated an "Omnibus Hearing Project.” The 
purpose of the project is to eliminate written motion practice while encouraging discovery’ 
on both sides. At the time of arraignment on a plea of not guilty the case is set for Omnibus 
Hearing and the court allows sufficient time before the hearing for the defense and prosecu
tion to exchange information. A standard form allows both sides to itemize those questions 
with which they are concerned, and this document, prepared for use at the hearing, becomes 
a substitute for motions. The hearing, which is analogous to the pretrial conference in civil 
cases, is recorded and as many matters as possible are disposed of through oral statements. 
Evidentiary hearings deemed necessary are postponed to a later date. It is hoped that the pro
ject "will reduce written motion practice, save counsel and the court time and effort, expose 
and dispose of lurking procedural and constitutional problems, provide discovery for an in
formed plea and reduce the congestion on the trial calendars . . . .” Memorandum on "Om
nibus Hearing Project” from Chief Judge James M. Carter, Southern District of California, 
March 30, 1967, on file with Barbara Babcock, Esq., at the Legal Aid Agency of the District 
of Columbia.

A device such as this would lessen the emphasis being placed on the discovery aspects of 
preliminary hearing, and should result in an increased number of waivers. Furthermore, a

A few federal districts have virtually abandoned the use of the pre
liminary hearing device, leaving discovery to informal discussions be
tween the prosecutor and defense attorney, either in the U.S. Attorney’s 
office or in the judge’s chambers. Practitioners in these jurisdictions have 
found that sufficient cooperation exists between the United States Attor
neys and all defense counsel to provide ample disclosure of the case each 
side has prepared.84 * However, in other jurisdictions, notably the South
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ern District of New York, the preliminary hearing has been phased out 
by prosecutorial tactics which effectively delay the preliminary hearing 
until the grand jury returns an indictment?0 In the Southern District, 
discover}’ is available only to those attorneys who have been able to es
tablish a special relationship with the United States Attorney.86 How
ever, under either system, it is questionable whether the defendant’s dis
cover}7 opportunities should depend on informal arrangements with the 
prosecutor’s office, rather than judicially or legislatively established pro
cedural rights.87

arantee of discovery at a later stage in the process would be much preferred by defense 
counsel. See text accompanying notes 105-06 infra.

''See United States v. Motte, 251 F. Supp. 601 (S.D.N.Y. 1966); United States v. Cowan, 
37 F.R.D. 215, 217 (S.D.N.Y. 1965); note 5 supra. In the District of Columbia, on the other 
hand, the general practice of the United States Attorney is to await the outcome of the pre- 
limir.ary hearing before seeking grand jury action. In addition, defense counsel can often 
obtain an agreement with the U.S. Attorney to insure that grand jury action will not intervene. 
Interview with Professor Addison Bowman, former Deputy Director, Legal Aid Agency of 
the District of Columbia, in Washington, D.C., September 13, 1967. In those few cases, 
however, where the prosecutor wishes to avoid the preliminary hearing he will seek grand 
)ury action immediately. See note 57 supra.

M See Hearings supra note 5, pt. 3, at 220-28 (remarks of Professor Younger).
87 Id. at 223-24, 226 (remarks of Professor Younger).

See notes 12-14 supra and accompanying text.
' * In a recent case, however, one court hinted at its receptivity to the Ross holding, at least 

in situations where the prosecutor acted unreasonably in delaying or avoiding the hearing. See 
United States ex rel. Wheeler v. Flood, 269 F. Supp. 194 (E.D.N.Y. 1967). In that case, 
the Assistant United States Attorney obtained continuances for petitioners’ preliminary hearing, 

to allow . . . sufficient time to gather up . . . evidence in a presentable form.” Id. at 196. 
Sub equently, but before the scheduled hearing, the prosecutor began presenting the cases to 
the grand jury. The petitioners immediately sought writs of habeas corpus in order to compel 
a preliminary hearing. No indictments were returned prior to the petitions. The court held 
that the petitioners were entitled to be released if a hearing were not held immediately, since 
it was unreasonable in this case to delay a preliminary hearing . . . beyond the time the United 

States was prepared to present the matter to the Grand Jury.” Id. at 198. In recognizing the 
significance of the discovery aspect of preliminary hearings, the Wheeler court tacitly demon- 
stratc i its approval of a rule which would make the preliminary hearing relatively independent 
0’ grand jury action. The court s copious citations are to authorities favoring increased dis
covery at preliminary hearing. Id.

C. COMBATING LIMITATIONS IN THE HEARING DEVICE

The preliminary hearing presents several drawbacks as a discovery 
device, the most glaring of which is that the hearing is generally mooted 
by indictment or information.88 Ross has relieved this situation some
what in the District of Columbia, but at the present time the rule of that 
case has not been adopted in any other jurisdiction.89 Yet, even in the 
District of Columbia, when the prosecutor brings the case to the grand 
iury without unreasonable delay designed to avoid preliminary hearing, 
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the defendant may still lose the benefit of the discovery opportunities 
which the hearing offers.90

90 See notes 56-57 supra and accompanying text.
91 S. 945, 90th Cong., 1st Sess. (1967). The bill would amend 18 U.S.C. § 3060, which 

at present provides only that "preliminary hearings" may be found in rule 5 of the Federal 
Rules of Criminal Procedure. See note 3 supra.

92 S. 945, 90th Cong., 1st Sess. § 303(a) (1967) (emphasis added).
93 For a contrary interpretation of this section see 8 J. MOORE 5 5.04[3] at 14 (Cum. 

Supp. 1966).
94 See note 12 supra and accompanying text. The legislative history of the bill does not 

reveal its intended effect on existing case law.
93 Fed. R. Crim. P. 5(c).
93 Id.
97 A significant benefit to the prosecution may result, however, if, as suggested, full dis

closure on the part of the Government will increase the number of guilty pleas from defendants 
who learn the full extent of the Government’s case against them. See, e.g., Hearings supra 
note 5, pt. 3, at 224-28 (remarks of Professor Younger); Langrock, supra note 81.

Under proposed legislation, one possible outlet exists through which 
preliminary hearings might be held to be appropriate as a matter of 
course even after indictment. The Federal Magistrates Act91 would pro
vide, inter alia, that

no preliminary examination . . . shall be required to be accorded an 
arrested person, ... if at any time subsequent to the initial presentment 
of such person before a magistrate and prior to the date fixed for the 
preliminary examination ... an indictment is returned or, in appropri
ate cases, an information is filed against such person in a court of the 
United States.92

While failing to acknowledge a right to a preliminary hearing after 
indictment or information, the section may be construed to permit one,93 
although a court which does so would find no standards in the Act to 
delineate those circumstances under which a post-indictment hearing 
would be proper. The provision is completely new, and in effect avoids 
the issue of whether indictment destroys the right to a preliminary hear
ing or simply eliminates its necessity. The language supports the latter 
interpretation; however a court could easily adopt the former, citing 
ample authority to that effect.94 In any event, the section hints at Con
gress’ awareness of the problem, and also the legislature’s apparent hesi
tation to formulate any definitive rule on the subject.

The preliminary hearing presents other problems which detract from 
its discovery function. Since only the government must present evidence 
at the examination,9'’ although the defendant is free to do so,96 97 there is 
little likelihood that the Government will obtain discovery of the de
fense’s case.9’ Many of the most vocal supporters of liberalized criminal 
discovery argue that, as in civil procedure, discovery must be a two-way 
street, providing opportunities for both the prosecution and defense to
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learn what evidence the opposing side has available.98 It has been 
pointed out that the "fox hunt" for evidence must be stopped completely, 
not simply in favor of one side, in order to insure the fundamental fair
ness which the Supreme Court demands.99

See, e.g., Jones v. Superior Court, 58 Cal. 2d 56, 372 P.2d 919, 22 Cal. Rptr. 879 
19 2 ; Hearings supra note 5, pt. 3, at 278-80 (remarks of Professor Pye); Rezneck, supra 

note 64, at 1287-93.
99 Hearings supra note 5, pt. 3, at 278 (remarks of Professor Pye).
• See Prettyman Fellows supra note 4, at 44-50; cf. Jaben v. United States, 381 U.S. 

214, 224 (1965). See generally Hearings supra note 5, pt. 3, at 223 (remarks of Professor 
Younger).

101 See Costello v. United States, 350 U.S. 359 (1956); Hearings supra note 5, pt. 3, at 
223 remarks of Professor Younger); Goldstein, The State and the Accused: Balance of Ad- 

in Criminal Procedure, 69 Yale L.J. 1149, 1166-68 (I960); Comment, Preliminary 
Examination—Evidence and Due Process, 15 Kan. L. Rev. 374, 379-80 (1967).

The argument can be made that the commissioner should rely upon hearsay evidence only 
when rhe underlying circumstances from which the witness concluded that the information 
was reliable are clearly stated. Cf. McCray v. Illinois, 386 U.S. 300 (1967); Aguilar v. Texas, 
378 U.S. 108 (1964). See generally PRETTYMAN FELLOWS supra note 4, at 44-50.

192 Id. at 49.
' Thus far this position has been argued unsuccessfully. See, e.g., Hearings supra note 

5, pt 3, at 223 (remarks of Professor Younger); id. at 211 (remarks of Mr. Speiser). But cf. 
Washington v. Clemmer, 119 U.S. App. D.C. 216, 220, 224, 339 F.2d 715, 719, 723 (1964).

104 Hearsay is excluded from criminal trials, as in civil trials, because of its unreliability 
or second-hand nature. See, e.g., C. McCormick, Evidence 455-59 (1954). The criminal 
defendant’s sixth amendment right to be confronted with the witnesses against him provides 
an additional basis for the exclusion of hearsay in the criminal trial. See Pointer v. Texas, 
380 U.S. 400 (1965). See generally Note, Preserving the Right to Confrontation—A New 
Approach to Hearsay Evidence in Criminal Trials, 113 U. Pa. L. REV. 741 (1965). The con
frontation argument for the exclusion of hearsay is supported by the rule 5(c) provision for 

- ^amination, since the right of cross-examination is effectively denied by the use of hear
say. Prettyman Fellows supra note 4, at 45 n.3.

It has been noted that the lack of a jury in preliminary hearings, and the usual absence of 
a presiding officer trained in the law would be persuasive arguments for permitting hearsay 
at ’he hearing, particularly in view of the fact that the hearing is not a final forum for the 
defendant. 8 J. MOORE 5 5.04(4], at 33. Hearsay is admissable at grand jury proceedings, 
largely on the basis of these arguments. Costello v. United States, 350 U.S. 359 (1956); see 
8 J. .Moore supra at 33-34.

Several American jurisdictions have provided, by statute or case law, that the same rules of 
all apply to preliminary hearings as to trials. See Comment, 15 Kan. L. Rev. 

■* 4, 3~6 n.33 and material cited therein.

Since the prosecution is required to present only a minimal amount 
of evidence1"0 and may make its entire showing at the hearing through 
the hearsay testimony101 of a single police officer,102 the defense is also 
prevented from relying on the preliminary hearing as a viable discovery 
tool. Where, in jurisdictions unlike the District of Columbia, the right 
to subpoena government witnesses has not been extended to all defend
ants, the defense is effectively precluded from discovering those wit
nesses who provide the mainstay of the Government’s case. Perhaps 
hearsay should be excluded from the hearing103 as it is at trial.104 Exclu
sion of hearsay evidence at the preliminary hearing would force the prose



210 The Georgetown Law Journal [Vol. 56: 191

cutor to present the complaining witness and perhaps eyewitnesses in 
lieu of the investigating officer, thereby accomplishing the same discov
ery result which courts in the District of Columbia have achieved by pro
tecting the subpoena right.

Discovery problems at preliminary hearings remain even in the Dis
trict of Columbia where the defendant is entitled to subpoena the com
plainant and eyewitnesses to the occurrence. Since the preliminary hear
ing occurs so soon after arrest,105 the defense often has not had time to 
investigate these individuals, or even to know who some of the eyewit
nesses are. While testimony at the preliminary hearing is "sealed” for 
use at trial, it may be of little value to the accused if counsel is unable to 
make effective use of the opportunity to challenge the government’s wit
nesses at the preliminary stage. Certainly the defendant would benefit 
more from discovery procedures which permit him within the confines 
of the preliminary hearing to seek information concerning the prosecu
tion’s case as his own investigation progresses—the practice in civil 
cases.106

105 See note 5 supra.
106 Hearings supra note 5, pt. 3, at 279-80 (remarks of Professor Pye). Under the Federal 

Rules of Civil Procedure all parties to a controversy have extensive discovery opportunities, 
including depositions, rule 26; interrogatories, rules 31, 33; discovery and production of things 
and documents, rule 34; physical and mental examinations of persons, rule 35; and opportun
ities to obtain admissions of facts, rule 36. These provisions are accompanied by a sanction 
provision, rule 37.

107 386 U.S. 300 (1967).
108 AfcCray holds that there is no constitutional requirement for the Government to dis

close the identity of informants at preliminary hearing. Id. at 305. The Court distinguished 
an earlier Supreme Court case where the Government was compelled to disclose its informant 
at trial. Roviaro v. United States, 353 U.S. 53 (1957). The McCray Court pointed out that 
the preliminary proceeding is not designed to determine the guilt or innocence of the defendant, 
but simply to ascertain whether he should be held for trial. Minimizing the determination of 
probable cause, the Court reasoned that the value to society provided by informants who aid 
the police in law enforcement and crime detection outweighed those factors favoring disclosure 
of the informant at the preliminary hearing stage. 386 U.S. at 305-06. It was recognized, 
however, that disclosure of the informant’s identity might be necessary at trial to afford the 
defendant his right to confrontation and a fair trial. Id. at 310.

109 Although not constitutionally required, it is arguable that the subpoena provisions of 
the federal rules would require the Government to divulge the identity of an informant at 
preliminary hearing if "necessary to an adequate defense.” Fed. R. Crim. P. 17(b); see note 
32 supra and accompanying text. On the other hand, the strong policy reasons for allowing 
the Government to claim the privilege which swayed the Court when faced with a constitu
tional attack should have similar weight against the federal rules.

Government informants present another hurdle when adequate dis
covery is being sought at the preliminary hearing. In light of the recent 
Supreme Court case, McCray v. Illinois™1 the Government may be al
lowed to withhold the identity of an informant at the preliminary hear
ing,108 thereby weakening the subpoena powers set forth in the federal 
rules.109
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D. THE HEARING VERSUS ADEQUATE RULES

Advocates of the preliminary hearing as a discovery device point to 
the fact that the hearing already serves that function at least incidentally, 
and thus provides a procedure where rules may gradually develop through 
judicial action, rather than by formal legislation.11" There is much to 
be said for the case-by-case method: England and California have been 
successful with it, and other courts have used it in certain areas of civil 
and criminal procedure.110 111 However, this may prove a hit-or-miss opera
tion, and will depend largely on the views of the members of the bench, 
as well as on the traditions which have developed in the particular juris
diction. The rights of the defendant should not hinge on which judge 
he finds at the bench, just as they should not vary with the identity of 
the prosecutor assigned to his case.112 Moreover, while the District of 
Columbia does use judges113 in addition to commissioners to conduct pre
liminary hearings, commissioners in general, some of whom are not even 
attorneys,114 should not be vested with virtually plenary power over a de
fendant’s discovery opportunities.

110 See, e.g., Brennan, Remarks On Discovery, in Symposium supra note 64, at 65.
For example, the work product rule in the federal system was formulated, and has de- 

veloped. through judicial action. See, e.g., Hickman v. Taylor, 329 U.S. 495 (1947); Machin 
1 Z.. b rt, 114 U.S. App. D.C. 335, 316 F.2d 336, cert. denied, 575 U.S. 896 (1963); Saun
ders V. United States, 114 U.S. App. D.C. 345, 316 F.2d 346 (1963), cert. denied, 377 U.S. 
935 19 •). In fact, most of the rules of evidence have grown on a case-by-case basis, rather
than by legislative action.

1 - Sti notes 84-86 supra and accompanying text.
113 See note 4 supra.
114 See note 5 supra.

Most proponents of liberalized criminal discovery favor the adoption of clearly for- 
rr. . at 1 discovery rules, since the preliminary hearing procedure requires that defendant’s 
discovery opportunities remain subject to the discretion of the judge. See, e.g., Hearings supra 
note 5, pt. 3, at 242 (remarks of Chief Judge Roszel C. Thomsen); id. at 225-26 (remarks 
ot Professor Younger); id. at 215 (remarks of Mr. Speiser).

Most members of the bench and bar who favor increased criminal 
discovery regard the preliminary hearing as a significant but inadequate 
discovery device.115 Although the District of Columbia has found ways 
to eliminate the traditional limitations on the hearing as a discovery de
vice. remaining drawbacks involving the time at which preliminary hear
ing occurs in the criminal process and the amount of discretion which the 
hearing officer necessarily wields preclude its full acceptance by those 
seeking adequate discovery opportunities for all defendants.

Congress has moved reluctantly in the area, and has provided only 
the skeleton of discovery machinery. The various congressional com
mittees which drafted legislation in the field of criminal procedure in 
general and preliminary hearings in particular, heard hundreds of hours 
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of testimony calling for liberal legislation; yet they failed to enact pro
visions deemed essential to viable criminal discovery. It is a moot ques
tion whether the courts should accept the legislature’s obviously restrained 
attitude and move slowly in this area or take Congress’ gun-shy stance 
as the go-ahead signal to proceed on their own.116

116 A legal and empirical study of the role played by the preliminary hearing as a discovery 
tool and screening device in the criminal process is now being completed by the Institute of 
Criminal Law and Procedure at Georgetown. The study covers practices and procedures in the 
District of Columbia, Chicago, Los Angeles, Philadelphia, and England and could provide the 
basis for renewed evaluation of the problems posed by the preliminary hearing.
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Cox, Archibald, Howe, Mark De Wolfe, and Wiggins, J. R. Civil 

Rights, the Constitution, and the Courts. Cambridge, 
Mass.: Harvard University Press, 1967. Pp. 76. $2.95.

This small volume contains three essays originally delivered as lec
tures before the Massachusetts Historical Society. In the first, Archibald 
Cox analyses the growing trend toward civil disobedience and strives to 
find a place for it against the backdrop of voluntary compliance which 
has marked the rule of law in the United States. In concluding that 
civil disobedience is morally justified when one "sincerely believes” in the 
unconstitutionality of a law, he leaves the problems concomitant to 
such subjectivity largely unanswered. Mark De Wolfe Howe continues 
the theme of the Constitution and civil rights with his ingenious thir
teenth amendment justification for federal protection of civil rights from 
private infringement. Proceeding from an historical analysis of English 
and American law, Mr. Howe concludes that if prior to the Civil War 
the silent neutrality of the Constitution with respect to slavery would 
allow a Fugitive Slave Act, which made it a federal offense for a private 
citizen to hide a runaway slave, then the thirteenth amendment’s dramatic 
rending of this constitutional silence must surely be construed to con
demn private discriminatory action. In the last essay James Wiggins, 
editor of the Washington Post, describes the role of the press as the link 
between the judiciary and the touchstone of public opinion. In criticizing 
the fourth estate for its failure to fill this role Mr. Wiggins calls for a 
greatly expanded system of criminal reporting. He contends that the 
resulting prejudice to individual defendants would be minimal and far 
outweighed by the procedural and substantive reforms which would result 
from public awareness of present judicial inadequacies.

Gottlieb, Irvin M., and Gantt, Paul H. "Uncle Sam” as a Landlord 
under the Federal Tort Claims Act. Vienna, Va.: Coiner 
Publications, Ltd., 1967. Pp. 145. $10.00.

In light of the volume and value of government property in the 
United States, this short study makes a useful contribution by surveying 
the cases defining the extent of tort liability of the federal government as 
owner of land and buildings. The authors, both experts in federal litiga
tion, have collected materials dealing with such disparate problems as 
forest fires, falling trees, wild animals, federal housing, aviation trespass, 
and the Taylor Grazing Act. The subject treatment adopted too fre
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quently favors detailed case abstracts at the expense of analysis, but this 
method is valuable in the numerous instances where the authors discuss 
settled or otherwise unreported cases. The reader in this way is given a 
better understanding of federal tort litigation practices than can be ob
tained solely from reported final opinions.

Without exploring its implications, the authors suggest the possibility 
of legislation similar to the British Occupiers’ Liabilty Act of 1957, which 
abolished the distinction between invitees and licensees. This would 
amount to a departure from the Federal Tort Claims Act’s policy of ap
plying local law, but the advantages of uniformity are sufficient to justify 
a more thorough consideration of the suggestion.

Powledge, Fred. Black Power—White Resistance: Notes on the 
New Civil War. Cleveland: The World Publishing Co., 1967. 
Pp. 282. $6.95.

Mr. Powledge, a native Southerner and former New York Times re
porter, traces the drive for Negro equality from the Albany, Georgia 
Movement of 1961 to the rise of the Black Power advocates in Northern 
ghettos in 1966. He details the interaction of Civil Rights groups, the 
press, and federal and local power structures which eventually resulted 
in the token desegregation of some Southern institutions, a significant 
step for the South. The author explains how the tactics and insights 
gained by Civil Rights workers during their activities in the South be
came the mainspring of actions to alleviate more subtle Northern forms 
of discrimination eventually culminating in their political pressure for the 
War on Poverty. This latter attainment, he feels, has largely failed be
cause slum dwellers have not been allowed to conduct community pro
grams themselves; their potential political power would threaten too 
many elected local officials. Mr. Powledge maintains that it is just this 
latent ghetto power which could bring about enough change in current 
social structures to produce a truly integrated America, the only alterna
tive to what the author terms "a racial holocaust.” Thus, while differing 
with many Black Power advocates who seem to want a permanent sepa
ration of the races, Mr. Powledge advocates the organization of power 
blocks within the ghetto, headed by the local inhabitants themselves, but 
in coalition with white liberals who would provide any help they can 
aside from that of leadership.
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