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THE APPLICABILITY OF FEDERAL LAW TO
THE COMMONWEALTH OF PUERTO RICO

Arnold H. Leibowitz*

• The author is presently Director of the Office of Technical Assistance of the United States 
Department of Commerce and was formerly General Counsel of the United States-Puerto Rico 
Commission on the Status of Puerto Rico. The views expressed in this article are not neces
sarily those of the Department of Commerce or the Status Commission.

This article explores the complex legal relationships which have de
veloped between Puerto Rico and the United States as a result of the 
creation of Commonwealth status for the Island. The author begins by 
examining the theories under which Commonwealth has evolved. Air. 
Leibowitz then investigates several areas of particular interest where 
Commonwealth enjoys a special relationship within the federal system. 
In conclusion, he notes the unique opportunity afforded by the concept 
of commonwealth for continued growth and development.

Like other polities within the United States federal structure, the pres
ent legal relationship of Puerto Rico to the United States is the result of 
the applicability of various constitutional provisions and federal laws. 
While determining the applicability of constitutional provisions and fed
eral laws to a State is a relatively simple matter because of established 
principles and practices, making the same determination with respect to 
Puerto Rico is quite difficult. Precedents are few and analogies are apt 
to be misleading since frequently Puerto Rico is treated specially under 
federal legislation. This complexity arises from a variety of legal and 
historical events, the most important of which—the establishment of the 
Commonwealth of Puerto Rico in 1950 and 1952—alone has cast doubt 
on the applicability to Puerto Rico of certain United States constitutional 
provisions and various federal laws. Further, federal legislation, both 
existing and prospective, is not applicable to Puerto Rico where local con
ditions would make this undesirable. The scope of this "not locally in
applicable” exception for federal legislation, found in Section 9 of the 
Puerto Rican Federal Relations Act, is extremely unclear and no consis
tent rules have been formulated by the courts for its application.

In addition to the establishment of Commonwealth, the role of the 
United States Constitution in relation to Puerto Rico is affected by the
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evolution of the historic doctrine of "unincorporated versus incorporated” 
territories and the grant of United States citizenship to the people of 
Puerto Rico in 1917.

Supplemental to an analysis of these legal doctrines and legislative 
enactments and their effect on the applicability of constitutional provi
sions and federal statutes, this essay will examine a number of fields of 
the law in some detail in order to understand the singular treatment fre
quently accorded Puerto Rico under federal law.

I. The Effect of the Establishment
of Commonwealth

Prior to the 1950-1952 legislation authorizing the establishment of 
the Commonwealth, Puerto Rico was unquestionably a territory of the 
United States. Federal powers in Puerto Rico, exercised pursuant to the 
territorial clause1 and the inherent powers of the national government to 
acquire territory,2 were extremely broad and, perhaps, unlimited,3 except 
where the civil rights of the inhabitants were involved.4 Under these 
powers the federal government possessed and exercised the right to pass 
legislation, take executive action to govern local affairs,5 appoint high 

1"The Congress shall have Power to dispose of and make all needful Rules and Regulations 
respecting the Territory or other Property belonging to the United States . . . .” U.S. Const., 
art. IV, § 3.

2 American Ins. Co. v. Canter, 26 U.S. (1 Pet.) 511, 542 (1828).
3 "Accordingly, we find congress possessing and exercising the absolute and undisputed 

power of governing and legislating for the territory of Orleans.” Sere v. Pitot, 10 U.S. (6 
Cranch) 332, 337 (1810). "It [Congress] may make a void act of the territorial legislature 
valid, and a valid act void. In other words, it has full and complete legislative authority over 
the people of the Territories and all departments of the territorial governments.” National 
Bank v. County of Yankton, 101 U.S. 129, 133 (1879). See also District of Columbia v. 
John R. Thompson Co., 346 U.S. 100 (1953); Cincinnati Soap Co. v. United States, 301 U.S. 
308 (1937).

4 The earliest case to suggest some limitations on federal actions in the territories affecting 
the personal liberties of the inhabitants was Murphy v. Ramsey, 114 U.S. 15 (1885).

But in ordaining government for the Territories, and the people who inhabit them, 
all the discretion which belongs to legislative power is vested in Congress; and that 
extends, beyond all controversy, to determining by law, from time to time, the form 
of local government in a particular Territory, and the qualification of those who 
shall administer it. It rests with Congress to say whether, in a given case, any of the 
people, resident in the Territory, shall participate in the election of its officers or the 
making of its laws; and it may, therefore, take from them any right of suffrage it 
may previously have conferred, or at any time modify it or abridge it, as it may deem 
expedient. . . . The personal and civil rights of the inhabitants of the Territories 
are secured to them, as to other citizens, by the principles of constitutional liberty 
which restrain all the agencies of government ....

Id. at 44. The question of constitutional protections available to the inhabitants of territories 
and post-Commonwealth Puerto Rico is more fully discussed infra in notes 97-123 and accom
panying text.

5 The most controversial of many federal intrusions into local Puerto Rican affairs was the 
teaching of English in the public schools of Puerto Rico. Since 1945, when school policy 
was placed in the hands of local officials, the language of instruction in the public schools of 
Puerto Rico has been Spanish. J. OSUNA, A History of Education IN Puerto Rico 599 
(2d ed. 1949).
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governmental officials in Puerto Rico,6 and veto legislation passed by the 
Puerto Rican legislature.7

6 Until 1947 the President appointed the Governor of Puerto Rico. Elective Governor 
Act, ch. 490, § 1, 61 Stat. 770 (1947). Until Commonwealth, the President appointed an 
Auditor who audited Puerto Rican government funds. Act of March 2, 1917, ch. 145, § 20, 
39 Stat. 951 (Jones Act).

7 In 1946 the appointed Governor, Rexford Tugwell, vetoed three bills which were passed 
over his veto by the Puerto Rican legislature and submitted to the President who upheld the 
Governor’s veto. The bills called for the use of Spanish in the public schools, a plebiscite 
to determine preference among independence, statehood, and dominion status, and a poll of 
the qualified voters of each party to submit names of candidates for the office of governor. 
White House Press Release Nos. 115 & 240 (May 16, 1946 & Oct. 26, 1946).

8Treaty of Paris, Dec. 10, 1898, 30 Stat. 1754 (1899), T.S. No. 343.
9Monclova, The Puerto Rican Political Movement in the 19th Century, SELECTED BACK

GROUND Studies Prepared for the United States-Puerto Rico Commission on the 
Status of Puerto Rico 1 (1966).

10 Hunter, Historical Survey of the Puerto Rico Status Question, 1898-1965, Selected 
Background Studies Prepared for the United States-Puerto Rico Commission on 
the Status of Puerto Rico 50 (1966). In the plebiscite held July 23, 1967 between the 
Commonwealth, Statehood, and Independence parties, Commonwealth obtained 425,132 votes 
(60.41%), Statehood 274,312 votes (38.98%), and Independence, most of whose supporters 
publicly boycotted the election, 4,248 votes (0.6%). Out of a total of 1,067,349 eligible 
voters, 707,293 participated in the voting.

n W. at 76-112.
12 The word "commonwealth” is the official translation of "estado libre associado” which 

literally translated would mean “free associated state.” P.R. Laws Ann. [vol. 1, Historical 
Documents] Res. 22 (1952). The English translation was the subject of considerable de
bate in the Constitutional Convention, but the word “Commonwealth” was adopted with only 
two dissenting votes. DlARIO DE SESSIONES DE LA CONVENCION CONSTITUYENTE DE 
Puerto Rico 883 (1956).

From the time of our acquisition of Puerto Rico following the Span
ish-American War,8 that territory has contended, as it did under the Span
ish,9 for a greater degree of control over its own affairs and for a legal 
limitation to be placed on federal power over it. Although all parties in 
Puerto Rico agreed on these objectives, the means urged to achieve them 
varied: some wishing statehood, others independence, others Common
wealth.10 The federal government resisted these efforts11 until, in 1950 
and 1952, it authorized Puerto Rico to draft a Constitution which resulted 
in the creation of the Commonwealth.12

With the establishment of Commonwealth in 1950-1952, Puerto 
Rico formally acquired the type of local governmental autonomy which 
in our federal structure is associated with the States of the Union. It now 
has its own Constitution, pursuant to which it elects its Governor and 
legislature; appoints its judges, all cabinet officials, and lesser officials in 
the executive branch; sets its own educational policies; determines its own 
budget; and amends its own civil and criminal code.

But the Commonwealth has argued that more than local self-govern
ment was achieved by the 1950-1952 legislation. It contends that a new
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legal entity was created with a unique status in American law: the Com
monwealth. The Commonwealth at its stage of maximum development 
is conceived as a "permanent union between the United States and Puerto 
Rico on the basis of common citizenship, common defense, common cur
rency, free market, and a common loyalty to the value of democracy” with 
the federal government retaining specifically defined powers “essential to 
the Union.”13 Most important, in this view Commonwealth is not a 
"territory” covered by the "territorial clause” of the Constitution, nor 
quite obviously is it a state; rather, Commonwealth is sui generis and its 
judicial bounds are determined by a "compact” which cannot be changed 
without the consent of both Puerto Rico and the United States. Com
prehension of the "compact” argument14 and what it encompasses requires 
closer examination of the 1950-1952 legislation.

13P.R. Laws Ann.[vol. 1, Historical Documents} Res. 1 (1962).
14 The compact argument is excellently presented by the former Secretary of Justice of 

Puerto Rico, Hernandez Colon, in The Commonwealth of Puerto Rico: Territory or State?, 19 
Rev. C. Abo. P.R. 207 (1959). See also The Power of the Congress to Enter into a Compact 
With the People of Puerto Rico; and the Legal Status of the Compact Under Existing Legisla
tion and Under S. 2023 and H.R. 5926, Hearing on S. 2023 Before the Senate Comm, on In
terior and Insular Affairs, 86th Cong., 1st Sess. 90 (1959), in 22 Rev. C. Abo. P.R. 341 
(1962). The subject has produced a number of articles: American Academy of Political and 
Social Science, Puerto Rico: A Study in Democratic Development, 285 Annals 1 (1953); 
Fliess, Puerto Rico’s Political Status Under Its New Constitution, 5 W. POL. Q. 635 (1952); 
Garcia-Passalacqua, The Legality of the Associated Statehood of Puerto Rico, 4 INTER-Am. L. 
Rev. 287 (1962); Geigel-Polanco, La Ley de Relaciones Federalis y el Estado Politico de 
Puerto Rico, 23 REV. C. Abo. P.R. 67 (1962); Lewis, El Problema del Status Politico, 22 
Rev. C. Abo. P.R. 523 (1962); Magruder, The Commonwealth Status of Puerto Rico, 15 U. 
PITT. L. rev. 1 (1953); Munoz-Amato, Congressional Conservatism and Puerto Rican De
mocracy in the Commonwealth Relationship, 21 Rev. Jur. U.P.R. 321 (1952); Munoz-Marin, 
Puerto Rico and the U.S., Their Future Together, 32 Foreign Affairs 541 (1954); Morales- 
Yordan, The Constitutional and International Status of the Commonwealth of Puerto Rico, 
18 REV. C. Abo. P.R. 5 (1957); Nader, The Commonwealth Status of Puerto Rico, 23 Harv. 
L Rec. p. 2, Dec. 1956; Silving, In the Nature of a Compact, 20 Rev. C. Abo. P.R. 159 (I960); 
Note, The Unique Status of Puerto Rico in Relation to the Federal Government, 8 MERCER L. 
Rev. 360 (1957). Recently, the federal government has entered into compacts with States in 
certain areas. The development is related to the problem discussed in the text although the con
stitutional questions involved are different. See generally Grad, Federal-State Compact: A 
New Experiment in Co-operative Federalism, 63 Colum. L. Rev. 825 (1963).

15 Act of July 3, 1950, ch. 446, 64 Stat. 319.
16 Id. (emphasis added).

In 1950, the United States Congress passed Public Law 60015 which 
states in its preamble:

[FJully recognizing the principle of government by consent this Act is 
now adopted in the nature of a compact so that the people of Puerto 
Rico may organize a government pursuant to a constitution of their own 
adoption.16

The Act provided for a referendum to be held in accordance with the 
laws of Puerto Rico. If a majority of the voters participating in the ref
erendum were to approve Public Law 600, the Puerto Rican legislature 
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could call a constitutional convention to draft a constitution for Puerto 
Rico. If this constitution were in turn approved by the people of Puerto 
Rico, it should be submitted via the President to Congress for approval. 
In addition, Public Law 600 repealed portions of the Jones Act of 1917, 
the basic federal law previously governing Puerto Rico, and renamed the 
remainder the Puerto Rican Federal Relations Act.

The people of Puerto Rico did vote and approved the law. Delegates 
were elected to a Constitutional Convention which drafted a constitution. 
This was submitted in a special referendum to the people of Puerto Rico 
for approval. After the Constitution was ratified, it was submitted to 
Congress, in accordance with the procedure set forth in Public Law 600. 
In Public Law 447,* 19 Congress also approved it, conditional upon: (1) 
deletion of a provision patterned after the United Nations’ Universal Dec
laration of Human Rights recognizing the right to work, obtain an ade
quate standard of living, and social protection in old age or sickness; (2) 
addition of a provision assuring continuance of private elementary 
schools; and (3) addition of a provision requiring that amendments to the 
Puerto Rican Constitution must be consistent with United States Con
stitution, the Puerto Rican Federal Relations Act, and Public Law 600. 
All three changes required by the Congress were made by Puerto Rico 
and approved by the Puerto Rican Constitutional Convention and later 
by another referendum.

^ld. § 5. 
is id. § 4.
19 Act of July 3, 1952, ch. 567, 66 Stat. 327. Significantly, Public Law 447 twice refers 

to Public Law 600 as a compact. It states in its preamble:
Whereas the Act entitled "An Act to provide for the organization of a constitutional 
government by the people of Puerto Rico,” approved July 3, 1950, was adopted by 
the Congress as a compact with the people of Puerto Rico, to become operative upon 
its approval by the people of Puerto Rico ....

Id. (emphasis added). It also contains “. . . Public Law 600, Eighty-first Congress, adopted 
in the nature of a compact ... .” Id.

20 Memorandum by the Government of the United States of America concerning the Ces
sation of Transmission of Information under Article 73(e) of the Charter with Regard to the 
Commonwealth of Puerto Rico. Annex II, U.N. Doc. A/Ac.35/L.121, at 8 (1953). The 
characterization of the status of Puerto Rico was as follows:

. . . Congress has agreed that Puerto Rico shall have, under that Constitution, free
dom from control or interference by the Congress in respect of internal government 
and administration, subject only to compliance with applicable provisions of the Fed
eral Constitution, the Puerto Rican Federal Relations Act and the acts of Congress 
authorizing and approving the Constitution, as may be interpreted by judicial de
cision. Those laws which directed or authorized interference with matters of local 
government by the Federal Government have been repealed.

After the approval by Congress and the people of Puerto Rico of the 
Puerto Rican Constitution, the United States advised the United Nations 
that it would no longer report with respect to Puerto Rico under Article 
73(e) of the United Nations Charter since Puerto Rico was now a self- 
governing territory.20 Mr. Mason Sears, United States Representative to 
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the Committee on Information from Non-Self-Governing Territories, 
characterized its status as follows:

A most interesting feature of the new constitution is that it was en
tered into in the nature of a compact between the American and the 
Puerto Rican people. A compact, as you know, is far stronger than a 
treaty. A treaty usually can be denounced by either side, whereas a 
compact cannot be denounced by either party unless it has the permis
sion of the other.21

21 "United States Mission to the United Nations,” Press Release No. 1741, Aug. 28, 1953, 
at 2.

22 Murphy v. Ramsey, 114 U.S. 15, 44 (1885) (act of Congress abridging right to vote 
of those practicing polygamy in Territory of Utah upheld even though contrary to territorial 
legislation); National Bank v. County of Yankton, 101 U.S. 129, 133 (1879) (bonds issued 
by Territory of Dakota held valid because Congress has power to repeal, modify, or validate 
act of territorial legislation).

23 The legislative history is thoroughly presented in Helfeld, Congressional Intent and At
titude Toward Public Law 600 and the Constitution of the Commonwealth of Puerto Rico, 21 
REV. Jur. U.P.R. 255 (1952). See also Stern, Notes on the History of Puerto Rico’s Com
monwealth Status, 30 Rev. Jur. U.P.R. 33 (1961).

2« H.R. Rep. No. 2275, 81st Cong., 2d Sess. 3 (1950); see S. Rep. No. 1779, 81st Cong., 
2d Sess. 3 (1950). See also Statement of Munoz Marin, Governor of Puerto Rico, in Hearings 
on H.R. 7674 and S. 3336 Before the House Comm, on Public Lands, 81st Cong. 2d Sess.

Thus, the Commonwealth argues, the language of the statutes and 
subsequent executive actions make it clear that a "compact” was intended. 
In addition, the procedure set up by Public Law 600—a referendum, the 
drafting of the Constitution, another referendum in Puerto Rico, and sub
sequent approval by Congress—is similar to the procedure often followed 
when an obligation is entered into by the federal government with a ter
ritory which is not unilaterally revocable by the federal government, 
namely, when territories become states or, as in the case of the Philip
pines, become independent.

From the outset the present minority parties in Puerto Rico, the State
hood Republican Party and the Puerto Rico Independence Party, ques
tioned the concept of a compact. They have argued that although Con
gress may delegate powers to a territorial government, the broad powers 
granted to Congress under the territorial clause of the Constitution and 
the implied powers of the national government remain and may be exer
cised should the need arise.22 Further, they have pointed to the legisla
tive history,23 especially the testimony of Governor Munoz himself and 
the Committee reports:

The bill under consideration would not change Puerto Rico’s funda
mental, political, social and economic relationship to the United States 
.... This bill does not commit the Congress, either expressly or by 
implication, to the enactment of statehood legislation for Puerto Rico 
in the future. Nor will it in any way preclude a future determination 
by the Congress of Puerto Rico’s ultimate political status.24
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The issue of the compact may well turn on the scope of the compact 
and what consequences are said to flow from it. Here the situation is far 
from clear. At the outset it should be noted that the term compact is a 
fairly novel one in American law. It is mentioned in the Northwest 
Ordinance2“ and in a few enabling acts25 26 27 28 where it appears that a binding 
obligation on the part of the federal government was envisaged.“ But 
the means whereby a compact may be modified or terminated, the man
ner in which consent may be obtained, and whether the same means of 
consent must be used no matter what the circumstances, are all questions 
which have never been explored.

33 (1950); Statement of Irwin W. Silverman, Chief Counsel, Office Territories, Dep’t of 
Interior, in Hearings on S.J. Res. 151 Before the Comm, on Interior and Insular Affairs, 82d 
Cong., 2d Sess. 40 (1952). At one point in the Congressional debate on the House version, 
Congressman Meader offered an amendment which would have made clear the revocable na
ture of the federal law. 98 CONG. REC. 6183 (1952). The amendment was rejected but it 
is unclear whether for technical reasons or because it was unnecessary. Id. at 6186.

25 Ordinance of 1787, The Confederate Congress, July 13, 1787, adopted in Act of Aug. 
7, 1789, ch. 8, 1 Stat. 50.

26E.g., Hawaii Enabling Act, § 4, Pub. L. No. 86-3, 73 Stat. 4 (1959).
27 Lessee of Pollard’s Heirs v. Kibbe, 39 U.S. (14 Pet.) 353, 417-18 (1840).
28 These first two enumerated provisions result from 2 & 3 of the Foraker Act of 1900 

which are incorporated by reference in 48 U.S.C. §§ 738 & 739 (1964).

With respect to the scope of the compact, the official Commonwealth 
position is that it embraces both the Puerto Rican Constitution and the 
Puerto Rican Federal Relations Act. The argument is that this is what 
Public Law 600 refers to and it was this which was voted upon and ac
cepted by the Puerto Rican people. Others see compact as a grant of 
home rule, the boundaries of which are limited to the matters covered by 
the Puerto Rican Constitution. The changes made in the old Organic 
Acts which resulted in the Puerto Rican Federal Relations Act are viewed 
as draftmen’s changes intended to remove from federal legislation provi
sions inconsistent with the Puerto Rican Constitution.

On closer examination, the legal consequences following from these 
two positions are not as different as might first appear. The Puerto Rican 
Federal Relations Act includes the following provisions: (1) Elimination 
of tariffs on trade between Puerto Rico and the United States; (2) Equal 
tariffs for Puerto Rico and the United States on all items except coffee 
imported from abroad;28 (3) An exception from the Internal Revenue 
laws; (4) No export duties to be levied on exports from Puerto Rico; (5) 
Bonds issued by the government of Puerto Rico to be exempt from fed
eral taxation; (6) Grant of United States citizenship to the people of 
Puerto Rico; (7) A provision that harbors, navigable streams, bodies of 
water and submerged land around Puerto Rico, not used by the United 
States for public purposes, be under the control of Puerto Rico; (8) A 
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requirement that funds collected on exports—excise taxes—transported 
from the Island to the States be returned to the Puerto Rican Treasury; 
(9) A provision for a Resident Commissioner; (10) An exemption for 
Puerto Rico from the Interstate Commerce Act and the Safety Appliance 
Acts; and (11) A statement of the jurisdiction of the United States Dis
trict Court in Puerto Rico.

The Commonwealth’s primary concern with the Puerto Rican Federal 
Relations Act is the retention of the Internal Revenue exception and 
free access to the United States market. But the significance of both of 
these provisions results less from the absolute exemption from tax and 
tariff duties stated in the Act and more from the comparative advantage 
to Puerto Rico resulting from those provisions over which the Act has 
little control. Thus, insofar as the rate of the federal income tax is re
duced, the exemption from tax for Puerto Rico becomes less important. 
If other areas of the world, through tax treaties for example, are able to 
place themselves in a similar position with respect to United States inves
tors, the exemption for Puerto Rico would become meaningless. Simi
larly, it is clear that, should the United States reduce its external tariff on 
those items Puerto Rico exports to the States, any advantage that is ob
tained by free access to the mainland market is to that degree eliminated. 
While there is little danger of a general reduction in tariffs to zero, the 
key point to be noted here is that Puerto Rico’s concern is not with the 
general level of tariffs but only with the tariffs on particular items on 
which the tariffs could be eliminated. Therefore, Puerto Rico depends 
not only upon the free access provision but also upon the provision of the 
Puerto Rican Federal Relations Act requiring equal tariffs for the United 
States and Puerto Rico on foreign imports.

This provision for equal tariffs on foreign imports (except coffee) 
raises additional problems since frequently Puerto Rico’s economic inter
ests may not coincide with those of the States.29 A legal result which 
envisions a series of loggerhead bargaining positions between the federal 
government and the government of Puerto Rico based on compact cannot 
be seriously entertained. In addition, tariffs are set on hundreds of items 
in the Tariff Classification Act and adjusted on occasion by executive ac
tion. It is obviously going too far to suggest that all tariff changes require 
Puerto Rican consent.

29 See discussion in V(D), infra.

This latter difficulty is also present in the case of the tax exemption. 
The Puerto Rican Federal Relations Act is quite cryptic in this regard 
stating only that, "the statutory laws of the United States . . . shall have 
the same force and effect in Puerto Rico as in the United States, except 
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the Internal Revenue laws . . . .” It is difficult to know then, even if 
the Puerto Rican Federal Relations Act is part of the compact, what is 
supposed to be covered here. The provisions of the Internal Revenue 
Code which affect Puerto Rico in actuality defer the payment of taxes 
until the income is returned to the United States30 rather than except 
Puerto Rico from tax.31 Further, Puerto Rican corporate investment 
is treated in the same way as any other foreign corporate investment 
so that Puerto Rico is affected by any changes in the Internal Reve
nue Code affecting the definition of income, distribution, source, and 
taxation of foreign income. It would prove too much to say that the 
compact demands Puerto Rico’s consent to any amendments to the In
ternal Revenue Code that affect Puerto Rican operations. Similarly, it 
proves too little if the compact is only intended to limit amendments to 
the wording of the Puerto Rican Federal Relations Act. The four words 
in the Act granting the exception to the Internal Revenue laws do not 
affect investment in Puerto Rico at all.

30 See discussion in V(C), infra.
31 A taxpayer recently raised the language of the Puerto Rican Federal Relations Act as a 

defense to the payment of any tax due under the federal internal revenue laws. The court said, 
''[T]his grace . . . has nothing to do with Puerto Ricans who are American citizens and who 
derive income from sources in foreign countries.” United States v. Rexach, 185 F. Supp. 465, 
473 (D.P.R. 1960).

32See INT. Rev. Code OF 1954 § 5314 (tax on distilled spirits); Id. § 4774 (tax on nar
cotic drugs and marijuana). See also H.R.J. RES. 124, Aug. 3, 1961, 75 Stat. 245 (eliminat
ing limitation on amount of Commonwealth bonded indebtedness); H.R. REP. No. 2174, 
84th Cong., 2d Sess. 9 (1956) (Puerto Rico consent obtained prior to passage of continuation 
of processing tax on refined sugar). But see Valpais v. United States, 289 F.2d 607 (1st Cir. 
1961) (section held applicable to Puerto Rico prior to consent).

33 E.g., in the two tax statutes cited supra, note 32, other sections of the same statute did 
not require Puerto Rican consent. Presumably Congress intended them to become valid with 
respect to Puerto Rico when passed. See also amendment by Congress of § 9 of Puerto Rican 
Federal Relations Act, 48 U.S.C. § 734 (1964); Philippine Trade Agreement Revision Act 
of 1955, ch. 438, 69 Stat. 413; Int. Rev. Code of 1954 §§ 2208, 2501, as amended, 72 Stat. 
1674 (1958) (changes in estate and gift tax provisions).

Perhaps some middle ground can be formulated to the effect that an 
amendment to the Internal Revenue Code or the Tariff Classification 
Act, which by its nature goes contrary to the intention of the Puerto 
Rican Federal Relations. Act, requires Puerto Rican consent. However, 
if the official position has been refined in some such fashion, this has 
not been made public.

There is some legislative precedent in accordance with the compact 
and the Commonwealth view of it,32 but there is also congressional prac
tice to the contrary.33 No case has squarely decided the issue of the exist
ence of the compact or what it contains, although several decisions have 
discussed the issue in dicta. Many of these cases arose in the local courts 
quite soon after the initiation of Commonwealth and were, perhaps, influ



228 The Georgetown Law Journal {Vol. 56: 219

enced by the contemporary desire to comment upon and sustain the va
lidity of the Commonwealth. The major thrust of these decisions is to 
establish clearly that Puerto Rico is no longer a territory but has gained 
a new status and dignity: Commonwealth. Compact is brought in to 
sustain the Commonwealth with seemingly little concern as to its means 
of application or the need for refinement of the concept.

In Mora v. Torres?*  the first case to arise after the passage of Public 
Law 600, an importer of rice challenged as contrary to due process the 
order of the Secretary of Agriculture of Puerto Rico fixing the maximum 
price of rice sold in Puerto Rico. In a lengthy opinion, the lower court 
held that the fifth amendment, which had been held applicable to Puerto 
Rico prior to Public Law 600, no longer applied to the Commonwealth 
as a result of these prior decisions but was now applicable to Puerto Rico 
as a result of the compact.3“ In addition, the court found that the four
teenth amendment and the Interstate Commerce Clause were not em
bodied in the compact. The court of appeals in a narrower opinion agreed 
that due process of law applied to Puerto Rico, but whether this was 
because of the fifth or fourteenth amendment was left unclear.30

34 113 F. Supp. 309 (D.P.R. 1953).
35 Id. at 319.
36 Mora v. Mejias, 206 F.2d 377, 382 (1st Cir. 1953). See also Colon-Rosich v. Puerto 

Rico, 256 F.2d 393 (1st Cir. 1958).
37 The issue also arose in the Puerto Rican constitutional convention when Art. VI § 18 

of the Puerto Rican Constitution was discussed. Diario DE SESSIONES DE LA CONVENCION 
Constituyente de Puerto Rico 794 (1952). This requires that criminal actions be con
ducted in the name of "The People of Puerto Rico” and repeats almost verbatim a portion 
of the Puerto Rican Federal Relations Act. Id. at 909, 914. If one assumed that the Puerto 
Rican Federal Relations Act could be changed only with the consent of Puerto Rico (that a 
compact existed and that it included the Puerto Rican Federal Relations Act) there was no 
problem. But if one assumes the contrary (that Congress could change the Puerto Rican Fed
eral Relations Act without the consent of Puerto Rico) the Commonwealth constitutional pro
vision could raise problems in the future.

38 232 F.2d 615 (1st Cir. 1956).

The compact issue may also arise when a federal law is passed which 
conflicts with or attempts to modify the Puerto Rican Constitution.3' 
The two cases which have discussed this issue both affirmed, in dicta, 
Puerto Rico’s exclusive control over its constitution. 'Figueroa v. Puerto 
Rico™ raised the question whether under Puerto Rican law trial may be 
waived by counsel or whether it must be done by the defendant himself 
as required under federal law. The court held counsel could make such 
a waiver under Puerto Rican law. It also concluded that this was not a 
federal question:

The answer to appellant’s contention is that the constitution of the 
Commonwealth is not just another Organic Act of the Congress. We 
find no reason to impute to the Congress the perpetration of such a 34 35 36 37 38 
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monumental hoax .... This constitution is not an Act of Congress, 
though Congressional approval was necessary to launch it forth. Just as 
the people of Puerto Rico were not required to include a provision for 
jury trial in their bill of rights, so now, the people of Puerto Rico are 
free, through the amending process contained in Art. VII of their consti
tution, to take this constitutional guaranty out of the bill of rights, with
out leave of the Congress.39 40

39 Id. at 620.
40 256 F.2d 68 (IstCir. 1958).
41 Katzenbach v. Morgan, 384 U.S. 641 (1966); Dario Sanchez v. United States, 256 F.2d 

73 (1st Cir. 1958); Moreno Rios v. United States, 256 F.2d 68 (1st Cir. 1958); Dettes v. 
Lions Bldg. Corp., 234 F.2d 596 (7th Cir. 1956); SEC v. Quing N. Wong, 252 F. Supp. 608 
(D.P.R. 1966) ; United States v. County Bd. of Elections of Monroe County, New York, 248 
F. Supp. 316 (W.D.N.Y. 1965); Lummus Co. v. Commonwealth Oil Ref. Co., 195 F. Supp. 
47 (S.D.N.Y. 1961); United States v. Mirabal Carrion, 140 F. Supp. 226 (D.P.R. 1956); 
Mitchell v. Rubio, 139 F. Supp. 379 (D.P.R. 1956); United States v. Mejias, 131 F. Supp. 
957 (D.P.R. 1955); Lopez v. Resort Airlines, Inc., 18 F.R.D. 37 (S.D.N.Y. 1955); Cosen
tino v. International Longshoremen’s Ass’n, 126 F. Supp. 420 (D.P.R. 1954); Arbona v. 
Kenton, 126 F. Supp. 366 (S.D.N.Y. 1954); Carrion v. Gonzalez, 125 F. Supp. 819 (D.P.R. 
1954); Mora v. Mejias, 115 F. Supp. 610 (D.P.R. 1953); Hilton Hotels Int’I, Inc., 37 
L.R.R.M. 1474 (P.R. Lab. Rel. Bd. 1955); RCA v. Gobierno de la Capitol (S. Ct. P.R., Nov. 
17, 1964).

Moreno Rios v. United States* 0 promised to raise squarely the issue of 
the relation of the Puerto Rican Constitution to federal legislation. In 
that case it was argued that the power given in the Jones Act of 1917 
(and continued in the Puerto Rican Federal Relations Act) to the Presi
dent of the United States to designate one of the judges of the Supreme 
Court of Puerto Rico to discharge the duties of a United States District 
Court judge was in conflict with the power to appoint judges granted in 
the Puerto Rican Constitution. Although the two sections could have 
been reconciled, the argument was made by the appellant that the ap
pointment by the President pursuant to federal law of the judge who sen
tenced him was an improper invasion of the powers granted to the Com
monwealth under its Constitution. The Commonwealth Government, in 
an amicus brief, filed no objection to the President’s designation. It did 
argue, however, and the Court agreed, that this was an administrative 
convenience only, and there was no power in the President to compel 
compliance.

These cases, which are representative of a number that have touched 
upon the issue,41 point up the difficulties facing the practitioner. The 
issue of the existence of the compact or what is embraced by it is not really 
the problem. None of the federal statutes in the cases noted were being 
challenged because of a lack of Puerto Rican Government consent. Yet 
the 1950-1952 legislation is brought in and used by the court to question 
the applicability of federal statutes and constitutional provisions not em
braced by Public Law 600 and the Puerto Rican Federal Relations Act.
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These cases indicate that, in addition to the compact argument, 
there are two other situations where the applicability of federal legislation 
will be called into question as a result of the Commonwealth: (a) where 
the federal statute does not mention Commonwealth but indicates the 
statute shall apply "throughout the United States” or in "all the States, 
territories and possessions of the United States” or similar language; and 
(b) where the federal statute is sought to be applied to intra-Common- 
wealth transactions.

The first case arises because many federal statutes do not name the 
Commonwealth of Puerto Rico but rely upon general language to state 
their coverage. This has given rise to litigation with varying results. 
Thus, it has been held that Puerto Rico would be considered a "territory” 
for the purpose of the diversity statute;42 would not be considered a "ter
ritory” for the purpose of the Federal Firearms Act;43 and that Puerto 
Rico is a "State” for the purposes of removal,44 the requirement of a three- 
judge court in certain cases,45 and the Investment Company Act of 1940.46 
One court has suggested that, at least with respect to federal statutes 
passed after 1952, the failure to specifically mention the Commonwealth 
of Puerto Rico may be taken as evidence of a congressional intention not 
to have the statute apply to Puerto Rico regardless of the generality of 
language.47

42 Detres v. Lions Bldg. Co., 234 F.2d 596, 600 (7th Cir. 1956); Lummus Co. v. Common
wealth Oil Ref. Co., 195 F. Supp. 47 (S.D.N.Y. 1961) (decided after statutory amendment, 
28 U.S.C. § 1332(d) (1948 version), as amended., 70 Stat. 658 (1956)); Lopez v. Resort Air
lines, Inc., 18 F.R.D. 37 (S.D.N.Y. 1955).

43 United States v. Rios, 140 F. Supp. 376, 382 (D.P.R. 1956).
44 Kane v. Republica de Cuba, 211 F. Supp. 855, 856 (D.P.R. 1962).
45 Mora v. Mejias, 115 F. Supp. 610, 612 (D.P.R. 1953).
43 SEC v. Quing N. Wong, 252 F. Supp. 608, 609-10 (D.P.R. 1966).
47 Cosentino v. International Longshoremen’s Ass’n, 126 F. Supp. 420, 421-22 (D.P.R. 

1954).
48 Crespo v. United States, 151 F.2d 44, 45 (1st Cir. 1944). The Mann Act made it a 

crime to transport a woman for immoral purposes from one point to another within Puerto 
Rico. The Act was similarly applied in the District of Columbia, but with respect to the States 
the crime required transport across state lines. See, e.g., Beech v. United States, 324 U.S. 193 
(1945).

The issue of intra-Commonwealth transactions may arise when the 
federal statute seeks to cover intra-Commonwealth activities but not intra
State transactions. Prior to Commonwealth, the plenary power of the 
federal government extended to, and was exercised over, local affairs 
where, in the comparable situation in the States, the federal government 
could not become involved.48 The Commonwealth government and 
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post-Commonwealth commentators49 50 51 52 53 have been most concerned lest this 
continue under Commonwealth.

49 Munoz-Amato, supra note 14, at 333-34; Magruder, supra note 14, at 17-18; Hernandez 
Colon, supra note 14, at 208-09.

50 In 1959, the Commonwealth introduced comprehensive legislation in both Houses of 
Congress, S. 2023 and H.R. 5926, to improve the federal relationship. After hearings on S. 
2023 were held late in the spring of 1959 by the Senate Committee on Interior and Insular 
Affairs, a substitute measure was introduced by Senator Murray, the Chairman of the Com
mittee, and Dr. Fernos-Isern, the Resident Commissioner of Puerto Rico. These later bills 
(S. 2708 & H.R. 9234) were modifications of the original bills, having taken into considera
tion legislative and executive branch comment on the bills as first introduced. Extensive hear
ings were held in Puerto Rico on these later bills, but neither of them was ever reported out 
of either the Senate or House Committees. 105 Cong. REC. (pt. 16) 1023 (1952) (S. 
2708); id. at 1206 (H.R. 9234). Strangely, despite the extensive published commentary 
on Commonwealth, there has been almost no discussion in legal periodicals of the Fernos- 
Murray legislation. Hernandez Colon, supra note 14, at 255-58, is a notable exception.

For purposes of this article, S. 2023 and H.R. 5926 will be referred to as the "original” 
or "initial” Fernos-Murray bill while S. 2708 and H.R. 9234 will be termed the “revised” 
legislation.

51 H.R. 5926, 86th Cong, 1st Sess. art. IX (1959).
52 H.R. 9234, 86th Cong, 2d Sess. art. IX (a) (1959).
53 See Buscaglia v. Ballester, 162 F.2d 805 (1st Cir.), cert, denied, 332 U.S. 816 (1947).

In 1959 in the Fernos-Murray billu0 the Commonwealth proposed 
that federal laws apply in Puerto Rico (¿) to the extent that they could be 
applied if Puerto Rico were a State, (») "insofar as they are consistent 
with this compact and are otherwise applicable,” and («¿) specifically 
mention the Commonwealth of Puerto Rico.61 The later version of the 
bill modified this position. The requirement that federal law be consis
tent with the "compact” was changed so that only the internal revenue 
and tariff laws were excluded from the bounds of federal legislative au
thority. But most important, an interesting bifurcation was made be
tween legislation enacted pursuant to federal powers which apply to a 
State and legislation enacted pursuant to "other powers” (the territorial 
clause). In the former case the legislation would apply without the re
quirement of legislative concurrence; in the latter, Puerto Rican accept
ance would be required.62

The issue of the applicability of federal law to intra-Commonwealth 
transactions may also come up when Congress enacts legislation—gen
erally pursuant to the Interstate Commerce Clause—purporting to be ap
plicable within Puerto Rico and intending to cover intra-state transactions 
as well. Since the Interstate Commerce Clause had been held prior to 
Commonwealth not to apply to Puerto Rico63 (a holding which was of 
trivial importance when Puerto Rico was clearly subject to the plenary 
power of Congress pursuant to the territorial clause) it is possible to ar
gue that Congress does not now have the power to reach certain intra
Commonwealth transactions. In any event, some courts have been recep
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tive to the view that Commonwealth insulates some intra-Puerto Rico 
activity from the reach of federal legislation,54 55 especially if the industry 
is not engaged in interstate commerce.50

54 Trigos Bros. Packing Corp. v. Davis, 159 F. Supp. 841 (D.P.R. 1958), rev’d on other 
grounds, 266 F.2d 174 (1st Cir. 1959). On appeal the court dismissed the complaint because 
of the absence of a necessary party-defendant. It questioned, however, the breadth of the lower 
court’s decision and indicated that the provisions of the Federal Alcohol Administration Act, 
27 U.S.C. § 201 (1964), were as applicable to Puerto Rico as they were elsewhere in the 
United States. Id. at 179.

55 See Cosentino v. International Longshoremen’s Ass’n, 126 F. Supp. 420, 421 (D.P.R. 
1954) (dictum); Carrion v. Gonzalez, 125 F. Supp. 819, 820 (D.P.R. 1954) (dictum); 
Hilton Hotels Int’l, Inc., 37 L.R.R.M. 1474 (P.R. Lab. Rel. Bd. 1955); cf. David Cabrera, 
Inc. v. Union de Choferes, 256 F. Supp. 839 (D.P.R. 1966).

56 The problem of the application of the United States constitutional provisions to United 
States citizens in Puerto Rico is discussed infra notes 99-123 and accompanying text.

57 Created pursuant to Act of Feb. 20, 1964, Pub. L. No. 88-271, 78 Stat. 17, this com
mission [hereinafter Status Commission] was composed of three members appointed by the 
President: James H. Rowe, Jr., Chm. Professor Brewster C. Denny, and Ambassador Patricia R. 
Harris; two members appointed by the President of the United States Senate: Senators Henry M. 
Jackson and Jacob K. Javits; two members appointed by the Speaker of the House of Repre
sentatives: Representatives Leo W. O’Brien and Rogers C. B. Morton; three members appointed 
by the Governor of the Commonwealth of Puerto Rico as certified by the Popular Democratic 
Party: Senator Luis Munoz Marin, Senator Luis A. Negron Lopez, and Teodoro Moscoso; two 
members appointed by the Governor as certified by the Statehood Republican Party: Senator 
Miguel A. Garcia-Mendez and Luis A. Ferre; and one member appointed by the Governor as 
certified by the Puerto Rico Independence Party: Dr. Gilberto Concepcion de Garcia. Dr. 
Concepcion resigned prior to the drafting of the Status Commission’s report [hereinafter Status 
Commission Rep.]

58 Status Commission Rep. § 4, at 18. The arguments concerning compact are enumerated 
in greater detail in Appendix A of the Status Commission Rep. The argument presented in 
the text is indebted to the exposition found there.

39 It concludes as follows:
[A]ll three forms of political status—the Commonwealth, Statehood, and Inde
pendence—are valid and confer upon the people of Puerto Rico equal dignity with 
equality of status and of national citizenship.

(4) All three status alternatives ... are within the power of the people of Puerto 
Rico and Congress to establish under the Constitution.

One conclusion concerning Commonwealth and compact should al
ready appear clear: Commonwealth has and will have legal consequences 
apart from the issue of compact. In part this must be so, since the Puerto 
Rican Constitution and the Puerto Rican Federal Relations Act lack the 
precision and inclusiveness (United States constitutional provisions are 
not mentioned at all)56 57 sufficient to determine by themselves the rights 
of Puerto Rico or its citizens in relation to the federal government. The 
United States-Puerto Rico Commission on the Status of Puerto Rico,°‘ 
which was charged with studying "all factors . . . which may have a bear
ing on the present and future relationship between the United States and 
Puerto Rico,”58 reached a similar conclusion when it confirmed the va
lidity of Commonwealth without determining the compact issue.59
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If Commonwealth and compact are regarded as separate concepts, the 
legal situation more closely approximates the political one and a truer 
picture of the importance of Commonwealth and compact is obtained. 
Rather than Commonwealth being dependent upon a compact for its le
gal validity, it is the compact which is one of the legal problems resulting 
from the establishment of Commonwealth. That Commonwealth status 
is distinct from territorial status, regardless of the issue of compact, has 
been recognized in judicial decisions, the Status Commission report, execu
tive branch statements,60 and congressional legislation.61 Commonwealth 
was established pursuant to the inherent power of the national govern
ment to create a political relationship responsive to the needs of its citi
zens.62 Its legal boundaries result from the United States constitutional 
interpretation which had developed in relation to it, the Puerto Rican 
Constitution, the rights of its inhabitants as United States citizens, and 
the Puerto Rican Federal Relations Act. In the author’s view, the federal 
government similarly operates within these legal boundaries and not from 
the territorial clause. If the courts should hold that the federal govern
ment no longer operates within Puerto Rico on the basis of the territorial 
clause, it gives the Puerto Rican people the desired limitation on the rights 

With respect to questions raised on the subject of the compact, the Supreme 
Court of the United States is, of course, the ultimate interpreter of the Constitution 
and it has not declared itself on these questions. The weight of legal scholarship 
sustains the innovative power of the Federal Government to create a new form of 
association—including a binding association—in accordance with the desires of the 
people of Puerto Rico. It is clear that the U.S. Government entered into a solemn 
agreement with the Puerto Rican people in 1952 and that the agreement, referred to 
in the legislation as the compact, bears permanent legal consequences. What the 
Supreme Court would find the precise legal consequences to be of the bilateral ar
rangement entered into in 1952 is a matter of conjecture. Nor is it possible to say 
what procedure, if any, the Court would require for either its clarification or modifi
cation. With regard to these and other questions, the Commission feels that there 
has been an excess of legalistic, somewhat academic, controversy.

The Commission does have views on the political character of the Commonwealth 
relationship created in 1950-52.... It constitutes a solemn undertaking, based upon 
mutual consent, between the people of the United States acting through their Fed
eral Government and the people of Puerto Rico acting directly as well as through 
their established governmental processes. ... A solemn undertaking of such pro
found character between the Federal Government and a community of U.S. citizens 
is incompatible with the concept of unilateral revocation. It is inconceivable that 
either the United States or Puerto Rico would, by an act of unilateral revocation, 
undermine the very foundation of their common progress: the fundamental political 
and economic relationships which were established on the basis of mutuality.

Status Commission Rep. 5-13. But see id. at 21 (supplemental views of Sen. Jackson).
60 In addition to the statements of United States officials in the United Nations, see the 

Memorandum for the Heads of the Executive Departments and Agencies, 26 Fed. Reg. 6695 
(1961). See also Letter from President Kennedy to Governor Munoz Marin on July 25, 1962, 
on the Tenth Anniversary of the founding of the Commonwealth, in N.Y. Times, July 26, 
1962, at 8, col. 7; Message of President Johnson on Commonwealth Day, Delivered by Justice 
Abe Fortas in Puerto Rico on July 25, 1966, El Imparcial, July 27, 1966 at 3, col. 4.

61 Since 1953, Congress has regularly referred separately to the Commonwealth of Puerto 
Rico. E.g., Depositary Library Act of 1962, 44 U.S.C. § 86 (1964) (". . . within the State, 
district, territory, or the Commonwealth of Puerto Rico, as the case may be.”).

62See American Ins. Co. v. Canter, 26 U.S. (1 Pet.) 511, 542 (1828).
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of federal government activity in Puerto Rico—some area of sovereignty 
—and at the same time continues the federal government’s traditional 
role toward its citizens and its necessary role in the area of foreign and 
national security.

This separation is important because it permits the growth and de
velopment of the concept of Commonwealth in American law and its 
more rapid affirmation in legal decisions. It would be most unfortunate 
for the Puerto Rican people if the legal validity of Commonwealth re
mained open until some court had the temerity or, perhaps, the reckless
ness to hurdle the political question doctrine and to discuss the compact 
issue.

This is to conclude that the legal issue of compact is of considerably 
less legal importance to Commonwealth than has been suggested so far 
in the legal literature or in the political debate. The idea of compact 
rests on the natural desire to obtain a frame of reference with respect to 
Federal-Commonwealth government interaction in Puerto Rico similar to 
that provided by the United States Constitution for state relations with 
the federal government.03 Viewed in this way the compact is not such a 
radical idea and is in many ways a valuable one. The Puerto Rican Con
stitution and the Puerto Rican Federal Relations Act are two useful points 
of reference to which both the United States Government and the Com
monwealth can refer in formulating policies which could affect the other. 
The establishment of Commonwealth alone should not be sufficient to 
affect the applicability of federal legislation except where the federal law 
contravenes the Puerto Rican Constitution. Here, I would argue, after 
the territorial basis for federal action has been removed, is an area reserved 
to Puerto Rico alone. Insofar as Commonwealth changes the local situa
tion so that a federal statute is challenged on grounds of local inapplica
bility, the courts should direct their attention to section 9 of the Puerto 
Rican Federal Relations Act.

II. The Scope of the Exception to 
Federal Law Encompassed by the Phrase 

"not locally inapplicable”
Section 9 of the Puerto Rican Federal Relations Act provides as fol

lows: "The statutory laws of the United States not locally inapplicable, 
except as hereinbefore or hereinafter otherwise provided, shall have the * 

63 Letter from Governor Munoz Marin to Senator Murray, July 24, 1959, in Hearing on S.
2023 Before the Senate Committee on Interior and Insular Affairs, 86th Cong., 1st Sess 63 
(1959).
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same force and effect in Puerto Rico as in the United States, except the 
internal revenue laws . . . .”64

64 48 U.S.C. § 734 (1964) (emphasis added). The phrase "not locally inapplicable” 
is a grammarian's nightmare but its intent, that federal law applies unless local conditions are 
such that it should not apply, has never been questioned.

65 United States v. Rios, 140 F. Supp. 376, 381 (D.P.R. 1956).
06 Rodriguez-Antongiorgi, Revietv of Federal Decisions on the Applicability of United 

States Laws in Puerto Rico Subsequent to the Establishment of the Commonwealth of Puerto 
Rico, 26 Rev. Jur. U.P.R. 321, 343-45 (1957).

67 Senate Comm, on Pacific Islands and Porto Rico, Temporary Civil Govern
ment for Porto Rico, S. Rep. No. 240, accompanying S. 2264, 56th Cong., 1st Sess. 6 
(1900).

08The Wisconsin Act’s language was: "[TJhe laws of the United States are hereby ex
tended over, and shall be in force in, said Territory, so far as the same, or any provisions thereof 
may be applicable.” Act of April 20, 1836, ch. 54, § 12, 5 Stat. 15.

09 Compare the language in the Organic Act for the Territory of New Mexico, "(Tfhe 
Constitution, and all laws of the United States which are not locally inapplicable, shall have 
the same force and effect within the said Territory of New Mexico as elsewhere within the 
United States." Act of Sept. 9, 1850, ch. 49, § 17, 9 Stat. 452 (emphasis added).

70 See S. Rep. No. 240, supra note 67. Dr. Jose Trias Monge, former Secretary of Justice 
of Puerto Rico, and a leading expert in United States-Puerto Rican relations, is reported as 
noting the desire of Congress by this section to extend federal law to newly acquired territories 
where an absence of law exists. Since Puerto Rico had a Code of Laws in 1900, he argues its 
inclusion in the Foraker Act was unnecessary. Rodriguez-Antongiorgi, supra note 66, at 343 
n.74.

It has been argued in a series of recent cases that as a result of this 
clause a given federal law does not apply to Puerto Rico. Common
wealth, it is said, has made Puerto Rico more unique, and, therefore, fed
eral statues are more likely not to apply: to be "locally inapplicable.” A 
United States District Judge in Puerto Rico has said that section 9 ' has 
acquired [a new] vitality after the establishment of the Common
wealth.”65 On the other hand, a former United States Attorney in Puerto 
Rico has expressed the view that, as a result of Commonwealth, section 9 
is no longer needed and should be repealed.66

This phrase or its equivalent has been in every initial Congressional 
act67 * * 70 governing a territory, including the District of Columbia, since the 
act establishing a government for the territory of Wisconsin.6'’ This 
phrase, first applied to the Puerto Rican situation in the Foraker Act of 
1900, was most important because it consciously omitted making all pro
visions of the Constitution applicable to Puerto Rico.09 Congress justified 
this by pointing to the similar omission in some previous territorial legis
lation.'0 With respect to federal statutory law, the section became rela
tively unimportant since it was interpreted as referring only to statutes of 
general application where Puerto Rico was not mentioned specifically. 
"We think Section 9 . . . has no application to acts expressly applicable to 
District Courts of the United States. It only has reference to general acts 
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that are without special application, but are broad enough to apply to the 
possessions, and in their purport are properly applicable thereto.”'1

71 Munoz v. Puerto Rico Ry. Light & Power Co., 83 F.2d 262, 266 (1st Cir.), cert, de
nied, 298 U.S. 689 (1936).

72 See, e.g., Melendez v. United States, 15 F.2d 770 (1st Cir. 1926). See also Rodriguez- 
Antongiorgi, supra note 66, at 323.

73 Domench v. National City Bank, 294 U.S. 199, 204-05 (1935); cf. Ramos v. United 
States, 12 F.2d 761 (1st Cir. 1926). But see Andres v. United States, 333 U.S. 740, 745 
(1948).

74 Act of Aug. 5, 1947, ch. 490, § 6, 61 Stat. 772, amending Act of March 2, 1917, ch. 
145, § 49(b), 39 Stat. 967. The law provided:

(3) The President of the United States may, from time to time, after hearing, pro
mulgate Executive orders expressly excepting Puerto Rico from the application of 
any Federal law, not expressly declared by Congress to be applicable to Puerto Rico, 
which as contemplated by section 9 of this Act is inapplicable by reason of local 
conditions.

73 Exec. Order No. 10,005, 3 C.F.R. 822 (1943-1948 Comp.).
76 The Commission consisted of Charles E. Clark, Judge of the Court of Appeals for the 

Second Circuit, Chairman; Jesus T. Pinero, Governor of Puerto Rico; James P. Davis, Director 
of the Division of Territories in the Department of Interior; Benicio Sanchez Castano, President 
of the Puerto Rico Bar Association; Cecil Snyder, Associate Justice of the Supreme Court of 
Puerto Rico; Luis Negron Fernandez, Attorney General of Puerto Rico; George T. Washing
ton, Assistant Solicitor General of the United States; Jorge Cordova Diaz, a distinguished 
attorney in Puerto Rico; and Mastin G. White, Solicitor of the Department of the Interior.

In any event, it was infrequently applied'2 since the courts could find 
legislative intent easily; prior to Commonwealth the word “possessions” 
or "territory” included Puerto Rico while the word "State” did not.'3 The 
Elective Governor Act of 194714 attempted to make the exception more 
meaningful by giving the executive branch power to apply the section 9 
exception, where it was not specifically mentioned.

The President appointed a nine-man Advisory Commission on the 
Relation of Federal Laws to Puerto Rico"’ composed of leading lawyers 
and judges from the States and Puerto Rico70 to make recommendations 
to him concerning the need for such exemptions. This Commission held 
public hearings in Puerto Rico and submitted a preliminary report to the 
President. The Commission Report concluded that the situation did not 
require "the immediate exercise of the Presidential power to exempt 
Puerto Rico from the terms of a particular federal law.” In its report, the 
Commission did call attention to three specific federal laws, the Coastline 
Shipping Laws, the Labor-Management Relations Act of 1947, and the 
Fair Labor Standards Act, which in its view warranted further investiga
tion. Since each of these statutes specifically applied to Puerto Fuco, the 
Commission felt it did not have the authority to investigate them itself.

The Department of Interior suggested that the jurisdiction of the Ad
visory Commission be broadened to empower it to look into the operation 
of the federal laws which were expressly applicable to Puerto Rico, but 
no further action was taken on this recommendation. The 1950 bill 71 72 73 74 * 76 
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introduced by Dr. Fernos-Isern, which later became Public Law 600, 
contained a section 6 permitting the President to except Puerto Rico by 
reason of local conditions from any federal law not expressly made ap
plicable to Puerto Rico. But Public Law 600, as finally passed, did not 
contain this Presidential authority.

With the advent of Commonwealth, section 9 gained increased im
portance since it quickly was seized upon to question the applicability of 
federal law in a variety of situations, even where Puerto Rico was specifi
cally mentioned in the statute or where the statute had previously applied 
to Puerto Rico. Thus, section 9 was applied to hold the Federal Firearms 
Act inapplicable to post-Commonwealth Puerto Rico, although it had 
applied to Puerto Rico prior to that time.'7 Similarly the Puerto Rican 
Labor Relations Board failed to apply the Taft-Hartley Act to intra-Com- 
monwealth transactions, although prior to Commonwealth the National 
Labor Relations Act had been so applied.77 78

77United States v. Rios, 140 F. Supp. 376, 381 (D.P.R. 1956). The Act had been ap
plied pre-Commonwelath in Cases v. United States, 131 F.2d 916, 923 (1st Cir. 1942).

7SNLRB v. Gonzalez Padin Co., 161 F.2d 353 (1st Cir. 1947); Hilton Hotels Int’l, Inc., 
37 L.R.R.M. 1474 (P.R. Lab. Rel. Bd. 1955).

79 The same words, "not locally inapplicable,” are used in § 37 of the Puerto Rican Fed
eral Relations Act, 48 U.S.C. § 821 (1964), granting Puerto Rico legislative authority. The 
phrase was quite commonly used in authorizing territorial legislation and was interpreted as 
a plenary grant of legislative power comparable to that of a State. Puerto Rico v. Shell Co., 
302 U.S. 253, 260-61 (1937). See also Cope v. Cope, 137 U.S. 682, 684 (1891). Its im
portance was nil until the Supreme Court in an unfortunate decision used the phrase to declare 
invalid as beyond the legislative grant of authority a liberal divorce law passed by the Virgin 
Islands legislature designed to increase the Virgin Islands tourist trade. The Court held that 
the phrase was no broader than "all rightful subjects of legislation” and comprehended "a 
limitation to subjects having relevant ties within the territory . . . .” Granville-Smith v. Gran
ville-Smith, 349 U.S. 1, 9-10 (1955). The case has been criticized on the ground that the 
ratio decidendi of the Court seems to have been chosen in order to avoid a difficult constitu
tional question. The Supreme Court, 1954 Term, 69 Harv. L. Rev. 119, 187-90 (1955); 
41 Va. L. Rev. 810 (1955). Since the Commonwealth Constitution contains its own grant 
of legislative authority, approved by Congress, § 37 would appear to be surplusage and the 
Granville-Smith case irrelevant to the Puerto Rican situation.

80Moreno Rios v. United States, 256 F.2d 68, 74 (1st Cir. 1958) (Narcotic Drugs Im
port & Export Act); Mitchell v. Rubio, 139 F. Supp. 379 (D.P.R. 1956) (Fair Labor Stan
dards Act).

81 United States v. Rios, 140 F. Supp. 376, 381 (D.P.R. 1956).

The issue of the scope of the exception granted by section 9 is most 
critical because the courts’ application of it frequently has been without 
clearly expressed criteria.79 Some courts have said that where there is a 
clear expression of congressional intent the exception will not apply.80 
Judge Ruiz-Nazario in the Rios case, suggested that section 9 be applied 
in the same way as the Interstate Commerce Clause in the federal-state 
situation.81 Presumably under this criterion intra-Commonwealth trans
actions not affecting the states would not be covered.
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It should be remembered that the prototype of section 9 was formu
lated when communications were limited and Congress was relatively 
uninformed concerning the needs of the frontier territories. The institu
tions in the territories were primitive and quite different from those of 
the rest of the United States. Under these circumstances, territorial ex
ceptions from federal legislation were frequently necessary. Today, com
munications are much improved and Congressional awareness of Puerto 
Rico’s problems is much more acute. Furthermore, the institutions that 
are now being discussed (banks, industries, social welfare programs) are 
present in almost the same way in all areas of the United States. The 
Congress and the executive branch are quite sensitive to Puerto Rico’s 
particular needs and desires, and where differences arise it is rarely be
cause of the lack of knowledge or understanding of the Puerto Rican sit
uation. This is not to say that there may not be cases where federal legis
lation touching upon Puerto Rico has been passed without considering the 
Island’s special situation. In these cases, section 9 may be a useful tool to 
permit needed flexibility in the application of federal law and enable the 
courts to effect a desirable adjustment in what would otherwise be a diffi
cult situation.

The author would recommend, therefore, that section 9 be applied as 
follows: (1) in general, intra-Puerto Rico transactions should not be cov
ered if the same federal law does not cover intra-State transactions; and 
(2) where Congress has indicated the desire to cover intra-Puerto Rico 
transactions or has used general language to indicate that all areas within 
the United States are to be covered and the Act also covers intra-State 
transactions, then section 9 should not come into play unless the party 
seeking to interpose it makes a reviewable record of the facts not brought 
to the attention of Congress demonstrating local conditions are such that 
federal law should not be applied.82 These rules should result in infre
quent judicial exception of Puerto Rico from federal legislation. This is 
desirable not only because of the need for certainty of coverage of federal 
law without judicial interpretation, but also because judicial interpreta
tion is slow and limited to a given situation.

82 The Voting Rights Act of 1965, § 11 (c), Pub. L. No. 89-110, 79 Stat. 437, was amended 
at the last minute to cover Puerto Rico. It is a good example of the differing results possible 
depending upon the criteria used to apply § 9- If congressional intent is used, Puerto Rico 
is covered; if the analogy is to the Interstate Commerce Clause, Puerto Rico is not covered; 
under the text suggestion Puerto Rico is covered unless a record can be made to indicate why 
it should not be.

This limited role for judicial exception to federal law also conforms 
to the actual practice of the judiciary in Puerto Rico. Courts have ex
pressed fear that cavalier application of section 9 or some of the possible 
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implications of Commonwealth would result in "chaos.”'' As a result, 
the judiciary has failed to apply a federal statute to Puerto Rico in only 
one case since 1952.83 84 Further, in recent years the federal executive and 
legislative branches, where exceptions if made would be far more mean
ingful, have indicated a growing awareness of the significance of the 
Commonwealth.85 86

83 Cosentino v. International Longshoremen’s Ass’n, 126 F. Supp. 420, 422 (D.P.R. 1954); 
see United States v. Mejias, 131 F. Supp. 957, 959 (D.P.R. 1955); Carrion v. Gonzales, 125 
F. Supp. 819 (D.P.R. 1954). See also Puerto Rico Atlas Yeast Co. v. Standard Brands of 
Puerto Rico, Civ. A. 228-64 (D.P.R., Sept. 3, 1964) (Sherman Act applicable to Puerto Rico 
despite § 9 citing pre-Commonwealth case and § 58 of Puerto Rican Federal Relations Act).

84 United States v. Rios, 140 F. Supp. 376 (D.P.R. 1956) (Federal Firearms Act).
85 Thus, President Kennedy sent a memorandum to all heads of the executive departments 

and agencies on July 25, 1961, which said in part:
The Commonwealth structure, and its relationship to the United States which is 

in the nature of a compact, provide for self-government in respect of internal af
fairs and administration, subject only to the applicable provisions of the Federal 
Constitution, the Puerto Rican Federal Relations Act, and the acts of Congress au
thorizing and approving the constitution.

All departments, agencies, and officials of the executive branch of the Govern
ment should faithfully and carefully observe and respect this arrangement in relation 
to all matters affecting the Commonwealth of Puerto Rico. If any matters arise 
involving the fundamentals of this arrangement, they should be referred to the Office 
of the President.

Memorandum of July 25, 1961, 26 Fed. Reg. 6695.
86 For an interesting recent example of the issue see the newspaper dialogue between col

umnist Federico A. Cordero and the Resident Commissioner Polanco Abreu over the power 
of the Puerto Rico government to regulate cigarette packaging after the passage of the Federal 
Cigarette Labeling and Advertising Act, 15 U.S.C. § 1331 (Supp. I, 1965). San Juan Star, 
Aug. 22, 1965, § E at 2, col. 1 (editorial); Aug. 26, 1965, at 6, col. 4 (response); Aug. 29, 
1965, § E at 2, col. 1 (editorial).

Although this text has gone into considerable detail, it has not touched 
at all on the difficult problem of federal preemption of the field: the 
power of Puerto Rico to legislate or take other actions where federal law 
concededly applies. This is a difficult problem even in the state-federal 
government area and, needless to say, it is no clearer when federal-Puerto 
Rico relations are involved. Fortunately, problems may arise less fre
quently because of section 9 and other existing exceptions for Puerto Rico 
in federal legislation. Since many of these issues arise at the administra
tive level, information on what is the current practice is very difficult to 
acquire. In some cases federal agencies have permitted Commonwealth 
agency jurisdiction in response to Puerto Rican initiative. In other cases, 
federal-state precedents have been applied. Additional experience will 
have to be obtained before attempting to formulate operative rules in this
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III. The Doctrine of Unincorporated Versus 
Incorporated Territories

Many of the provisions of the Constitution have not been applied to 
Puerto Rico as a result of its having been treated as an "unincorporated” 
territory prior to Commonwealth.87 Commonwealth argues that Puerto 
Rico no longer is an unincorporated territory88 89 and, therefore, is no longer 
governed by the territorial clause. The Supreme Court has painstakingly 
avoided denying the truth of this proposition without, on the other hand, 
confirming it.80 Even under compact, it would appear that Puerto Rico’s 
constitutional exceptions, historically formulated under the doctrine of 
unincorporated versus incorporated territories, would continue,90 espe
cially since Public Law 600 and the Puerto Rican Federal Relations Act 
do not mention specific United States constitutional provisions. The 
Commonwealth’s legal position on this point is by no means clear.91 92

87 Guam, Virgin Islands, and American Samoa, are unincorporated territories. See, e.g., 
48 U.S.C. § 1421(a) (1964) (Guam); United States ex rei. Leguillou v. Davis, 115 F. Supp. 
392, 396 (D.V.I. 1953). At present there are no incorporated territories.

88 "Puerto Rico, as declared by the United States before the United Nations in 1953 and 
reaffirmed in 1959, has also stepped up from being a territory (an unincorporated territory) 
to the dignity of being an Associated State.” Speech of Governor Munoz Marin, June 3, 
1959, in El Mundo, June 5, 1959, at 1, col. 8.

89 The issue was carefully handled in Granville-Smith v. Granville-Smith, 349 U.S. 1, 6 
(1955) where the Court noted only that "pre-Commonwealth Puerto Rico” was an unincor
porated territory and in Katzenbach v. Morgan, 384 U.S. 641, 646 n. 5 (1966) where the 
Court avoided reliance on the territorial clause to sustain Congressional enactment of § 4(e) 
of the Voting Rights Act of 1965 although other lower court judges had done so. United 
States v. Board of Elections of Monroe County, 248 F. Supp. 316, 318, 323 ( W.D.N.Y. 1965 ). 
But see Morgan v. Katzenbach, 247 F. Supp. 196, 204 (D.D.C. 1965), rev'd, 384 U.S. 641 
(1966).

90 Mora v. Torres, 113 F. Supp. 309, 319 (D.P.R. 1953).
91 In Katzenbach v. Morgan, the Commonwealth of Puerto Rico supported congressional 

power to enact § 4(e) of the Voting Rights Act of 1965 eliminating English literacy tests 
for persons who have completed the sixth grade in an American-flag non-English speaking 
school :

The Congressional enactment of Section 4(e) is supported by historic Congres
sional policies adopted when Puerto Rico was a territory and continued by mutual 
consent at the time the Commonwealth was established; the enactment did not and 
could not rest on the thesis of continuing Congressional plenary power over Puerto 
Rico. This is not to say that there are no residual territorial and treaty powers in 
Congress to implement these historic policies, at least insofar as Puerto Ricans resi
dent in the states are concerned.

Brief for the Commonwealth of Puerto Rico as Amicus Curiae at 7-8, Katzenbach v. Morgan, 
384 U.S. 641 (1966).

92 De Lima v. Bidwell, 182 U.S. 1 (1901); Downes v. Bidwell, 182 U.S. 244 (1901); 
Dooley v. United States, 182 U.S. 222 (1901); Armstrong v. United States, 182 U.S. 243 
(1901).

The distinction between incorporated and unincorporated territories 
arose when, shortly after Puerto Rico became a territory of the United 
States, a series of cases—the so-called Insular Cases02—questioned 
whether territorial tariffs could differ from the tariff in the States. The 
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cases arose when the Collector of Customs attempted to collect duties on 
trade between Puerto Rico and the mainland. The first question was 
whether Puerto Rico was part of the United States. If the Court held it 
was, as it did, then to collect duties should be contrary to Article I, Section 
8 of the United States Constitution. This provides that "all Duties, Im
posts and Excises shall be uniform throughout the United States.” Al
though raised in a commercial law context, the cases involved the issue of 
what constitutional restrictions were imposed upon Congress in its treat
ment of the territories.93 94 95

93 For contemporary legal discussion of the problem, see Baldwin, The Constitutional Ques
tions Incident to the Acquisition and Government by the United States of Island Territory, 12 
Harv. L. Rev. 393 (1899); Lowell, The Status of Our New Possessions—A Third View, 13 
HARV. L. Rev. 155 (1899); Palfrey, The Growth of the Idea of Annexation and Its Breaking 
Upon Constitutional Law, 13 Harv. L. Rev. 371 (1900); Randolph, Constitutional Aspects 
of Annexation, 12 Harv. L. Rev. 291 (1899). The problem is discussed in retrospect by 
one of the participants in Coudert, The Evolution of the Doctrine of Territorial Incorporation, 
26 Colum. L. REV. 823 (1926). For a modern Puerto Rican view of the Insular Cases, see 
Ramirez, Los Cases Insulares, 16 Rev. Jur. DE U.P.R. 121 (1946).

94 182 U.S. at 287-344. De Lima v. Bidwell arose prior to the legislation of 1900 when 
the importer sued for a refund of duties paid by him on sugar from Puerto Rico into the States. 
Downes v. Bidwell arose in a similar situation (oranges instead of sugar) but after the For
aker Act of 1900 had explicitly imposed such duties. It is only of academic interest that the 
Court held in favor of the importer in the De Lima case and against the importer in the 
Downes case with Justice Brown as the swing man in two 5-4 decisions. See cases cited supra 
note 92.

95 See Granville-Smith v. Granville-Smith, 349 U.S. 1, 5 (1955).

The concurring opinion of Mr. Justice White in Downes v. Bidwell9* 
is still the basic answer to this question.85 Justice White begins by stating 
that every function of government is derived from the Constitution and, 
therefore, the instrument is potentially applicable everywhere. The issue 
then becomes: what particular provisions of the Constitution are appli
cable in a given situation.

To Justice White it was clear that the power of a government to ac
quire territories by discovery, treaty, or conquest must also bring with it 
the power to determine the status of the acquired territory. Automatic 
incorporation and extension of the Constitution would mean that this 
power did not exist nor would the acquiring power have the right to dis
pose of a territory with conditions. The concurrence emphasized the 
precedents of the Louisiana and Florida territories which were depen
dencies initially and, later, formally incorporated into the United States. 
He concluded that the Treaty of Paris, pursuant to which Puerto Rico was 
acquired by the United States, did not provide for incorporation but left 
Congress to decide Puerto Rico’s status. Since Congress had not posi
tively acted, Puerto Rico was an unincorporated territory. To incorpo
rated territories the Constitution applies fully; to an unincorporated ter
ritory, only the fundamental provisions of the Constitution applied, "the 
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general prohibitions ... in favor of the liberty and property of the citizen 
. . . which are an absolute denial of authority ... to do particular acts.”90 
Since the uniformity clause was not such a fundamental provision or gen
eral prohibition it was held inapplicable to Puerto Rico.

96 182 U.S. at 294.
97 Balzac v. Porto Rico, 258 U.S. 298 (1922); cf. Porto Rico v. Tapia, 245 U.S. 639 

(1918).
98 Buscaglia v. Ballester, 162 F.2d 805 (1st Cir.), cert. denied, 332 U.S. 816 (1947).
»9 Lastra v. New York & P.R.S.S. Co., 2 F.2d 812, 814 (1st Cir. 1924).
loo See 48 U.S.C. § 737 (1964).
10! Mattei v. V/O Plodintorg, 321 F.2d 180, 184 n.3 (1st Cir. 1963). See also Lichtig 

v. Lichtig, 81 P.R.R. 716 (I960); Amill v. Amill Antongiorgi, 83 P.R.R. 89 (1961).
102 E.g; U.S. Const, art. 1 § 10.
i°3 Cf. Kepner v. United States, 195 U.S. 100 (1904); Downes v. Bidwell, 182 U.S. 244, 

277 (1901).
i°4 Colon-Rosich v. Puerto Rico, 256 F.2d 393 (1st Cir. 1958); Stagg v. Descartes, 244 

F.2d 578, 582-83 (1st Cir. 1957); Mora v. Mejias, 206 F.2d 377, 382 (1st Cir. 1953). In 
all three cases the court expressly avoided deciding which of the two grounds applied.

105 See Best v. United States, 184 F.2d 131, 138 (1st Cir. 1950) (dictum).
100 See Eisentrager v. Forrestal, 174 F.2d 961, 965 (D.C. Cir. 1949), rev’d sub mm. 

Johnson v. Eisentrager, 339 U.S. 763 (1950). The Court grounded its reversal on the fact 
that enemy aliens do not have any right of access to our courts. The right to a writ of habeas

Subsequently a number of cases arose testing whether a given provi
sion of the Constitution was so fundamental that it applied to an unin
corporated territory such as Puerto Rico. In addition to the uniformity 
clause, the fifth amendment requirement of indictment by grand jury and 
the sixth amendment requirement of trial by jury have specifically been 
held not to apply to Puerto Rico.9' The constitutional restrictions upon 
a State of the Union with respect to the regulation of interstate and for
eign commerce and prohibition upon the levying of duties or imposts on 
imports were held not to apply to Puerto Rico prior to Public Law 600.96 97 98 
Similarly, the judicial article99 and the comity clause may not apply to 
Puerto Rico, although the principles and practices of these articles have 
been applied by statute100 and judicial decision.101 The clauses of the 
Constitution which by their terms are limitations upon the States also may 
not apply to Puerto Rico.102 The sixth amendment right to confrontation 
of witnesses, the seventh amendment right to trial by jury in common-law 
cases, and, probably, the fifth amendment protection against double jeop
ardy and the first amendment protection against bills of attainder or ex 
post facto laws also are not applicable to unincorporated territories.103

Due process is the only constitutional requirement which has been 
specifically held to be applicable to Puerto Rico, but whether this is under 
the fifth amendment or fourteenth amendment is unclear.104 The fourth 
amendment protection against unreasonable search and seizure,105 the 
right to the writ of habeas corpus,100 and the fifth amendment right to 
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just compensation* 107 quite likely do apply to unincorporated territories.

corpus for any alien who otherwise has access to our courts was not disturbed. Furthermore, 
the Court was clear in designating habeas corpus as an unextinguishable right of citizenship. 
Id. at 769-71.

107 See Mitchell v. Harmony, 54 U.S. (13 How.) 115, 133 (1852); Turney v. United 
States, 115 F. Supp. 457, 464 (Ct. Cl. 1953).

108 The word "territory” in the political context of Puerto Rico has opprobrious connota
tions of colony. It is used in this paper solely as the constitutional word for an area which is 
part of the United States and which is not a State.

109 Reid v. Covert, 354 U.S. 1, 14 (1957).
no Fournier v. Gonzales, 269 F.2d 26, 28 (1st Cir. 1959).
111 See generally Kinsella v. United States ex rei. Singleton, 361 U.S. 234 (I960); Gris

ham v. Hagan, 361 U.S. 278 (I960); McElroy v. United States ex rei. Guagliardo, 361 U.S. 
281 (1960).

112 Treaty of Paris, Dec. 10, 1898, art. IX, 30 Stat. 1754 (1899), T.S. No. 343; Act of 
April 12, 1900, ch. 191, § 7, 31 Stat. 79.

It should be emphasized that the distinction between incorporated 
and unincorporated territories was created by the judiciary and was a way 
of preventing the word "territories” in the Constitution from having the 
same constitutional result in all areas. Commonwealth may be viewed as 
another step in the evolution of this judicial creation: another type of 
"unincorporated territory”108 whose constitutional relationship to the 
United States federal government is based on its own historic and cultural 
experience and to some extent is still to be evolved.

The vitality of the doctrine of unincorporated versus incorporated ter
ritories was severely limited recently when the Supreme Court extended 
many constitutional protections to persons overseas and under United 
States jurisdiction. Thus, the Supreme Court said in 1957, in discussing 
the constitutional protections available to servicemen stationed abroad: "it 
is our judgment that neither the cases {Insular Cases'} nor their reasoning 
should be given any further expansion.”109 Nevertheless, a circuit court 
has continued to apply the doctrine to Puerto Rico110 and in the absence 
of any other guide it will probably continue to be utilized to some degree. 
However, in recent years the Supreme Court has become increasingly con
cerned with the rights of federal citizenship so that the degree of consti
tutional protection afforded citizens of the United States, no matter where 
located, will probably be increased.111

IV. United States Citizenship

The Treaty of Paris, 1899, and the Foraker Act of 1900 specifically 
withheld United States citizenship from Puerto Ricans,112 although it is 
still a moot question whether persons born in Puerto Rico were, from the 
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time of Puerto Rico’s acquisition by the United States, natural born United 
States citizens under the Constitution regardless of congressional action.113

113See United States v. Wong Kim Ark, 169 U.S. 649 (1898). The question was raised 
but avoided by the Supreme Court when it held that an inhabitant of Puerto Rico was not an 
alien for the purpose of the immigration laws in force at that time. Gonzalez v. Williams, 
192 U.S. 1 (1904). See also Elk v. Wilkins, 112 U.S. 94 (1884).

114 Act of March 2, 1917, ch. 145 § 5, 39 Stat. 953. Although the grant of United States 
citizenship was taken to evidence congressional intent to incorporate a territory in the case of 
Alaska, this grant did not have this effect with respect to Puerto Rico. Compare Rassmussen 
v. United States, 197 U.S. 516 (1905) with Balzac v. Porto Rico, 258 U.S. 298 (1922).

H58 U.S.C. § 1101(a) (23) (1964); § 1485(10) (1964).
HOM. § 1402 (1964).
n7H.R. 5926, 86th Cong., 1st Sess. art. V(b) (1959).
ns Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 79-80 (1873).
H9 Crandall v. Nevada, 73 U.S. (6 Wall.) 35, 43-44 (1868).
120378 U.S. 226, 250 (1964).
121 Cf. Edwards v. California, 314 U.S. 160, 178 (1941) (concurring opinion of Douglas, 

J-).

Under the Foraker Act the inhabitants of Puerto Rico, with certain 
minor exceptions, became citizens of Puerto Rico as did their children. 
The Jones Act of 1917 conferred United States citizenship on all citizens 
of Puerto Rico.114 * * * * It would appear that the Act conferred naturalized 
citizenship.11’’ In 1940, by amendment to the Nationality Act, persons 
born in Puerto Rico after January 13, 1941 were deemed citizens of the 
United States by birth.11*1 The Commonwealth proposed in 1959 in the 
Fernos-Murray bill that all persons born in Puerto Rico on or after April 
11, 1899 should be citizens as if born in a State of the Union.11'

Until recently the constitutional rights of federal citizenship were 
limited to those resulting from the interpretation of the privileges and 
immunities clause by the fourteenth amendment. They were stated to be 
the right to travel freely throughout the United States, the right to de
mand federal protection and care of life and property, the right to peace
ably assemble and petition for redress of grievances, the privileges of the 
writ of habeas corpus, the right to use navigable waters, rights gained by 
virtue of treaties with foreign powers,118 and the right of access to the of
fices of the federal government and the federal courts.119 In Bell v. Mary
land,120 121 Mr. Justice Douglas in a concurring opinion expressed the view 
that the privileges and immunities of federal citizenship should be in
creased, specifically, to include the right to be afforded public accomoda
tions without discrimination.

The primary constitutional right of those enumerated is the freedom 
of travel to the mainland.121 As a result, a citizen of the United States 
because of birth in Puerto Rico can acquire all the rights of state citizen
ship by travelling to a given state and establishing residence in accordance 
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with state law. Recent cases122 have suggested that the right of federal 
citizenship may not be limited to the privileges and immunities clause. 
These cases have emphasized the effective participation in the political 
processes of government, a new area as yet undefined, as one of the com
ponents of federal citizenship. To what extent this area will be ex
panded123 and to what degree these rights or restrictions on state action 
carry over to United States citizens in Puerto Rico is unclear. The ques
tion is especially difficult if one hypothesizes a case where the principles 
of Baker v. Carr run up against the Puerto Rican Constitution authorized 
by Congress in the legislation of 1950 and 1952.

122See Morgan v. Katzenbach, 384 U.S. 641 (1966); Wesberry v. Sanders, 376 U.S. 1 
(1964); Gray v. Sanders, 372 U.S. 368 (1963); Baker v. Carr, 369 U.S. 186 (1962).

123 For example, the recent case of Afroyim v. Rusk, 387 U.S. 253 (1967), overruling 
Perez v. Brownell, 356 U.S. 44 (1958), seriously affected the citizens of Puerto Rico. The 
significance of the case was not lost on the government of Puerto Rico and the decision quickly 
became an issue in the Commonwealth plebiscite campaign.

124 48 U.S.C. § 892 (1964).
125 H.R. 5926, 86th Cong., 1st Sess. art. XI (c) (1959).

The absence of state citizenship has prevented the United States citi
zen in Puerto Rico from voting for President. There has been some dis
cussion of a constitutional amendment similar to the recent one providing 
the vote for United States citizens residing in the District of Columbia, 
but this has met with mixed reactions in Puerto Rico.

At present Puerto Rico is represented in the United States Congress 
by a Resident Commissioner elected every four years pursuant to Puerto 
Rican law. He is paid the same as a Congressman, receives the same 
stationery allowance and franking privilege and the sum of 500 dollars 
for each session of Congress he attends. The Commissioner’s role in Con
gress is determined by the House rules under which he may be a member, 
without seniority, of only three House Committees (Interior and Insular 
Affairs, Agriculture, and Armed Services) and may introduce bills and 
speak on the House floor. He may not vote or obtain seniority for com
mittee posts.

The Fernos-Murray legislation would have changed his name from 
"Resident Commissioner” (a title unique to Puerto Rico’s representative) 
to "Commissioner” and afforded him all the rights, privileges, facilities, 
and allowances—except the right to vote or move to recommit—that a 
Congressman has. At present, in case of a vacancy due to death or resig
nation, the Puerto Rican Federal Relations Act provides that the Gover
nor may appoint another person "with the advice and consent of the 
Senate.”124 The Fernos-Murray bill would have left the procedure to fill 
such a vacancy in the office of the Resident Commissioner to Puerto Ri
can law.125
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Considerable concern has been expressed in Puerto Rico over its lim
ited legislative participation in the passage of federal laws which may 
substantially affect it, a concern which has increased recently with the 
growth of the Viet Nam war. (Puerto Rico has been subject since 1917 
to the Universal Military Training and Service Act.)126 As noted above, 
Puerto Rican efforts have focused upon the Island’s participation after the 
passage of federal legislation in the determination of whether a federal 
law should apply to Puerto Rico. It may well be fruitful, however, to 
look at the problem at an earlier stage—prior to the bill becoming law— 
and take steps to assure more significant public involvement by Puerto 
Rico in the legislative deliberative process. This might include a consti
tutional amendment permitting the representative of Puerto Rico to vote 
in one or both houses of Congress.

128 Act of June 3, 1916, ch. 134, § 20, 39 Stat. 180.
127 Miranda v. United States, 255 F.2d 9 (1st Cir. 1958); Beresford, Commonwealth Status 

and the Federal District Court of Puerto Rico, 19 Rev. C. Abo. P.R. 19 (1958). See also 
Americana of Puerto Rico, Inc. v. Kaplus, 240 F. Supp. 854 (D.N.J. 1965).

128 28 U.S.C. § 1258 (1964).

The above combination of Commonwealth, Section 9 of the Puerto 
Rican Federal Relations Act, unincorporated versus incorporated terri
tories, and national citizenship permit a good deal of flexibility in the ap
plication of the United States Constitution and federal laws. We shall 
now examine in some detail a number of areas to see the ways in which 
Congress, the executive branch, and the government of Puerto Rico have 
combined to apply this flexibility.

V. Federal Law as Applied to Puerto Rico 
in Specific Areas

A. JURISDICTION OF FEDERAL COURTS

While the present jurisdiction and position of the United States Dis
trict Court in San Juan is similar to federal district courts on the main
land,127 a few differences should be noted. Appeals from this court are 
the same as from any other district court: to the United States Court of 
Appeals for the First Circuit and then by certiorari or appeal to the Su
preme Court. Appeals from the Supreme Court of Puerto Rico, as a re
sult of a fairly recent amendment to federal law, are no longer made to 
the United States Court of Appeals for the First Circuit but, as in the case 
of the highest State court, directly to the Supreme Court of the United 
States.128 However, the United States District Court in San Juan has a 
special jurisdiction: Where the matter in controversy is above 3,000 dol
lars and the parties are not domiciled in Puerto Rico, the case may be
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brought in the United States District Court in San Juan regardless of 
whether the parties have diversity of citizenship, or are aliens.1"9 This 
jurisdiction originated in the Foraker Act of 1900 in order to permit main
land cases to be tried in courts familiar with the problems of the litigants 
and in a context with which the disputants are familiar. Although now 
definitely an anachronism,129 130 this jurisdiction was retained in the Puerto 
Rican Federal Relations Act.131

129 48 U.S.C. § 863 (1964).
130 A Puerto Rican commentator has advocated the complete elimination of diversity jur

isdiction for the federal court in Puerto Rico. Amadeo-Murga, Distribution of Pott er Between 
Federal and Local Courts and the Rise of Federalism in the Commonwealth of Puerto Rico, 
20 REV. C. Abo. P.R. 29, 76 (1959). The major procedural difference between the United 
States District Court in San Juan and the Puerto Rican trial courts is the absence of jury trial 
in civil cases in the latter tribunal. The structure of the Puerto Rico courts is discussed in 
Clark & Rogers, The New Judiciary Act of Puerto Rico: A Definitive Court Reorganization, 
61 Yale L.J. 1147 (1952) and Snyder, Puerto Rico Court Organization: Model for State 
Judicial Reform, Harv. L. Rec., Dec. 13, 1956, p.2.

131 Act of July 25, 1958, Pub. L. No. 85-554, § 2, 72 Stat. 415 which amended general 
diversity jurisdiction by increasing the amount in controversy requirement to $10,000 did not 
repeal or amend 48 U.S.C. § 863 (1964). See Puerto Rico v. Flores, 226 F. Supp. 950 (D.P.R. 
1964) (§ 863 unaffected by Commonwealth status); Firpi v. Pan American World Airways, 
Inc., 175 F. Supp. 188 (D.P.R. 1959) (special jurisdiction exists in addition to diversity 
jurisdiction). Furthermore, no suit restraining the assessment or collection of a tax imposed 
under the laws of Puerto Rico may be maintained in the federal court. 48 U.S.C. § 872 
(1964). This is a slight concession to local autonomy since in the comparable situation in 
the states the enjoining by the federal court of a state tax is barred only if there is a plain, 
speedy, and efficient remedy in the state court. 28 U.S.C. § 1341 (1964).

132 Sweeney v. Lomme, 89 U.S. (22 Wall.) 208, 213 (1874) seems to be the case which 
first enunciated the principle.

138 Nadal v. May, 233 U.S. 447 (1914). See also Crowley v. United States, 194 U.S. 461 
(1904).

134 Diaz v. Gonzales, 261 U.S. 102, 105-06 (1923).

In recent years, the judiciary has been most sensitive to the issue of 
local autonomy. Perhaps this is best seen in the evolution of the doctrine 
of federal court deference to local court construction of local law.13"’ It 
was applied to Puerto Rico in 1914133 upon reasoning which perhaps was 
stated best by Mr. Justice Holmes in the following oft-quoted passage:

This Court has stated many times the deference due to the under
standing of the local courts upon matters of purely local concern .... 
This is especially true in dealing with the decisions of a Court inherit
ing and brought up in a different system from that which prevails here. 
When we contemplate such a system from the outside it seems like a 
wall of stone, every part even with all others, except so far as our own 
local education may lead us to see subordinations to which we are ac
customed. But to one brought up within it, varying emphasis, tacit as
sumptions, unwritten practices, a thousand influences gained only from 
life, may give the different parts wholly new values that logic and gram
mar never could have got from the books.134

Despite this strong language, the First Circuit continued to reverse a 
large number of cases on the basis of a different interpretation of local 
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law in the course of its appellate review of the Supreme Court of Puerto 
Rico.1'"’ Then in 1940, in Bonet v. Texas Co. of Puerto Rico,135 136 Mr. Jus
tice Douglas, writing for the Supreme Court, stated the rule even more 
strongly:

135 Cases collected in article by Amadeo-Murga, supra note 130, at 46-47.
136 308 U.S. 463 (1940).
137 Id. at 470-71 (emphasis added).
138 Figueroa v. Puerto Rico, 232 F.2d 615, 618 (1st Cir. 1956).
139 Marquez v. Aviles, 252 F.2d 715 (1st Cir.), cert, denied, 356 U.S. 952 (1958). A 

related problem is whether the general maritime and admiralty law of the United States applies 
in Puerto Rican waters. See Casellas, The Admiralty Jurisdiction in the Commonwealth of 
Puerto Rico, 22 Rev. C. Abo. P.R. 165 (1962). These cases usually arise as a result of an 
injury received by a sailor or longshoreman in Puerto Rican waters or while unloading a ship 
in Puerto Rico. It is now established that federal law does apply to the extent that the federal 
laws have not been rendered inapplicable because of inconsistent Puerto Rican legislation. 
Guerrido v. Alcoa S.S. Co., 234 F.2d 349 (1st Cir. 1956); Sanchez v. Compania Panamena 
Maritima San Gerassimo, 170 F. Supp. 448 (S.D.N.Y. 1959). This permits Puerto Rico to 
decide which federal laws should apply in this area and represents an interesting reversal of 
the usual federal-state relationship where state law applies unless there is federal law to the 
contrary.

Following this principle, the courts have held that the statute of limitations of the Puerto 
Rican Workman’s Compensation Act applies rather than the statute of limitations of the forum 
which is the general rule on the mainland. Flores v. A.H. Bull S.S. Co., 167 F. Supp. 841 
(D.P.R. 1958). Also, workers are now limited to the remedies afforded by the Puerto Rican 
Workman’s Compensation Act rather than being given the additional right, present under 
federal law, to sue employers after having received compensation. Flores v. Prann, 175 F. 
Supp. 140 (D.P.R. 1959), reheard, 178 F. Supp. 845, aff’d sub nom. Fonseca Flores v. Prann, 
282 F.2d 153 (1st Cir. I960), cert, denied, 365 U.S. 860 (1961); Waterman S.S. Corp. v. 
Rodríguez Colon, 290 F.2d 175 (1st Cir. 1961).

140 The latest example of lower court deference to local interpretation is Wackenhut Corp, 
v. Aponte, 266 F. Supp. 401 (D.P.R. 1966).

For over sixty years this Court has consistently recognized the defer
ence due to interpretations of local law by local courts, unless they ap
peared clearly wrong .... We now repeat once more that admonition. 
... To reverse a judgment of a Puerto Rican tribunal on such a local 
matter as the interpretation of an act of the local legislature, it would 
not be sufficient if we, or the Circuit Court of Appeals merely disagreed 
with that interpretation. . . . For to justify reversal in such cases, the 
error must be clear or manifest, the interpretation must be inescapably 
wrong; the decision must be patently erroneous.™1-

The First Circuit, on the basis of this language, interpreted appeals as be
ing hopeless and their own position as that of a rubber stamp.138 Chief 
Judge Magruder, never a strong supporter of federal review of local ques
tions, suggested a graceful way out of this type of review. It was his 
position that Congress in approving the Commonwealth Constitution im
pliedly withdrew this federal court jurisdiction over local questions.139 
Whether this is the case or not, the Supreme Court, since its receipt of 
direct appellate jurisdiction over the Supreme Court of Puerto Rico, has 
not heard any cases involving local issues.140 In fact, it appears that the 
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Supreme Court has extended its unwillingness to involve itself on local 
law issues to federal and constitutional questions as well. The Supreme 
Court has not heard any case arising in Puerto Rico since the establish
ment of Commonwealth.141 This lack of review of federal questions aris
ing in Puerto Rico, even making due allowance for local sensitivities, is 
unfortunate since the possibility of Supreme Court review and attendant 
national publicity frequently has a salutary effect on local administrative 
and judicial actions.142

141 The last case arising in Puerto Rico heard by the Supreme Court was Secretary of Agri
culture v. Central Roig Ref. Co., 338 U.S. 604 (1950).

142 The Supreme Court also has power to formulate criminal rules for all federal appellate 
courts, United States District Courts, and the Supreme Court of Puerto Rico. 18 U.S.C. §§ 
3771-72 (1964). Pursuant to these provisions the Supreme Court enacted the Federal Rules 
of Criminal Procedure which, in the exercise of the Court’s discretion, Mookini v. United States, 
303 U.S. 201 (1938), have never been applied to the Puerto Rican Supreme Court because of 
special local conditions. Fed. R. Crim. P. 54.

143 28 U.S.C. § 134(a) (1964).
444 Compare 28 U.S.C. § 373 (1964) with 28 U.S.C. § 371 (1964).
145 80 Stat. 764 (1966). The act applied only to the judges of the United States District 

Court for Puerto Rico although it excluded the two incumbents at the time of its passage. 
Judge Ruiz-Nazario retired shortly after the passage of the act and the following year Judge 
Cancio, the other incumbent, was reappointed for life. 113 CONG. REC. 58,040 (daily ed. 
June 12, 1967). District court judges in Guam and the Panama Canal Zone, who also have 
term rather than life appointments, are unaffected.

146 H.R. Rep. No. 135, 89th Cong., 1st Sess. 3 (1965).
w Compare 4$ U.S.C. § 863 (1964) with 28 U.S.C. §§ 292(a)-(c) (1964).
14S Moreno Rios v. United States, 256 F.2d 68, 71 (1st Cir. 1958).

Certain administrative differences should also be noted. Until this 
last session of Congress, the District Court judge in San Juan was ap
pointed not for life, but rather for only eight years,143 and his retirement 
benefits were somewhat different and could have been less advantageous 
than those of a United States District judge.144 This shorter tenure and 
lesser pay only demeaned the United States District Court in San Juan to 
no purpose and fortunately was rectified by the passage of Public Law 89- 
571 signed into law on September 12, 1966.145 The House Judiciary 
Committee also suggested that life tenure would increase the independ
ence of the federal judges in Puerto Rico "particularly in those cases in
volving the Federal Government on one side and the Commonwealth 
government on the other . . . .”146

In addition, the President of the United States may designate a judge 
of the Supreme Court of Puerto Rico to sit as a United States District 
Court judge in San Juan in case of vacancy or disability—quite different 
from the manner used for other District Court substitute appointments.14' 
Puerto Rico Supreme Court justices have indicated their unwillingness to 
accept such designations.148 On the other hand, an ardent supporter of 
the Commonwealth and an astute legal critic has suggested that such ap
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pointments lead to a cross-fertilization between the systems which would 
be mutually beneficial.149 This writer believes the advantage suggested 
is too small and unlikely of occurrence to outweigh its role as an irritant 
in mainland-island relations. It is best eliminated150 and designations for 
the United States District Court for Puerto Rico in the future should fol
low the pattern used for other District Courts.151

149 Garcia-Passalacqua, The Judicial Process and the Status of Puerto Rico, 30 Rev. Jur. 
U.P.R. 147, 155 (1961).

150 Hearings Before the United States-Puerto Rico Commission on the Status of Puerto 
Rico, (Vol. Il), S. Doc. No. 108, 89th Cong., 2d Sess. 403 (1966) (Statement of Amadeo- 
Murga).

151 Cf. Suarez v. United States, 328 F.2d 473 (1st Cir. 1964). Also, proceedings in the 
United States District Court in San Juan must be in English. 48 U.S.C. § 864 (1964). In 
1959, the Fernos-Murray Bill suggested optional use of Spanish. H.R. 5926, 86th Cong., 1st 
Sess. art. XIII (b) (1959).

152 29 U.S.C. §§ 201-19 (1964).
153 29 U.S.C. § 206 (Supp. II, 1965-1966), amending 29 U.S.C. § 206 (1964).
154 Act of June 25, 1938, ch. 676, §§ 1-19, 52 Stat. 1060.
155 id. § 3 (c).
!56 Hearings on Amendments to the Pair Labor Standards Act (Puerto Rico), Before the 

Subcomm, on Labor of the Senate Comm, on Labor and Public Welfare, 89th Cong., 2d Sess. 
1531 (1966) (Statement of Ramon F. Calderon, Executive Director, Puerto Rico Mfrs. Assn).

157 Emergency Relief Appropriations Act, fiscal year 1941, ch. 432 §§ 1-41, 54 Stat. 611.
158 7,7. § 3(c).

B. LABOR AND FEDERAL EMPLOYMENT

The Fair Labor Standards Act1“2 153 (FLSA), which sets minimum wages, 
fixes maximum hours and overtime premium pay, prohibits the use of 
child labor, and, in certain circumstances, forbids discrimination on the 
basis of sex, now contains special provisions103 permitting some employers 
in Puerto Rico to pay less than the minimum wage.

In 1938, when FLSA was first passed,154 it was fully applicable to 
Puerto Rico.155 Since the minimum wage established by that law (25 
cents an hour and phased increases to 30 and 40 cents an hour within 7 
years) was generally below the prevailing wages in the States, the effect 
in the States was rarely disruptive. In Puerto Rico, however, where the 
prevailing wage scale in the needlework trade was about four cents an 
hour and in manufacturing about half the newly established minimum, 
there were immediate repercussions. Needlework exports, for example, 
declined from twenty million dollars in 1937 to five million dollars in 
1940.156 As a result, in 1940, by a separate amendment to the Fair Labor 
Standards Act,15' Puerto Rico was excepted from the minimum wage es
tablished for the stateside laborer and instead a special committee was 
appointed to set wages for Puerto Rico and the Virgin Islands.158
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The 1961 amendments to FLSA159 related the Puerto Rican and state
side minimum wages more closely. In the 1961 law, the same percentage 
increases which were applied to stateside minimum wages were required 
for Puerto Rican-covered industries. However, the Secretary of Labor 
could appoint review committees which had the power to except a particu
lar industry on the Island from the automatic percentage increases.160 
Puerto Rico argued that as a developing economy it was unable to pay 
the wages paid in the developed economy present in the States without 
large scale unemployment and decreased economic development.”’1 The 
eastern textile industry and labor unions, on the other hand, feared unem
ployment and loss of industry from Puerto Rico’s low cost competition. 
The final arrangement was a compromise of these views. The theory be
hind rhe 1961 act was that maintaining the same relative wage scales pre
vented Puerto Rico from gaining competitive advantage without being 
unduly harmful to the island’s economy. Furthermore, the review com
mittee procedure could act as a safety valve if automatic percentage in
creases would result in undue hardship in certain industries.

159 Act of May 5, 1961, Pub. L. No. 87-30, 75 Stat. 65.
™>ld. § 5.
161 Reynolds, and Employment in a Labor-Surplus Economy, 60 Am. Econ. Rev.

19 (1965). See generally L. Reynolds & P. Gregory, Wages, Productivity and Indus
trialization in Puerto Rico (1965).

i02 29 U.S.C. § 206 (Supp. II, 1965-1966), amending 29 U.S.C. § 206 (1964).
163 In the case of employees in Puerto Rico and the Virgin Islands (including agricultural 

employees) who have not heretofore been covered by the Act, the Secretary appointed a special 
industry committee to recommend the minimum wage rate to be applicable, in accordance with 
the usual standards prescribed in the law. These rates will be effective with respect to the 
employee upon the effective date of the wage order issued pursuant to the recommendations 
of the industry committee, but not before 60 days after February 1, 1967. Id. § 206(c) (2).

164 See Hearings, supra note 156, at 1393 (Statement of Hon. Alfredo Nazario), 1454 
(Statement of Hon. Miguel A. Hernandez-Agosto) (1966).

165 29 U.S.C. § 208(a) (1964).
166 See, e.g., L. Reynolds & P. Gregory, supra note 161, at 53.
167 it would appear, and this is the practice, that the Secretary of Labor must accept the

The new legislation passed late in 1966162 follows the 1961 practice 
of providing for automatic percentage increases in the prevailing wage 
scale in Puerto Rico while retaining the possibility of exceptions via the 
review committee procedure.163 Coverage is extended in a number of 
areas, including hotel, restaurant, and agricultural coverage—all-impor
tant industries in Puerto Rico. This extension of coverage to Puerto Rico 
was opposed by Commonwealth government officials.164

The FLSA sets as its objective that all industries reach the statutory 
minimum "as rapidly as is economically feasible without substantially cur
tailing employment.”16“ These criteria have been criticized as vague and 
contradictory.166 The industry committee approach,167 although officially 
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supported by the Commonwealth, has been attacked by labor groups in 
Puerto Rico and the States168 as being unduly conservative and a means 
to delay increases in the minimum wage.169 170 171 These groups urge automatic 
percentage increases with no exceptions and the first bill reported out by 
the House Labor and Public Welfare Committee in 1965 provided for 
this.1,0 Others, however, emphasizing Puerto Rico’s different economic 
circumstances and the ability of the Commonwealth Government to reg
ulate wages itself,1'1 urge the complete removal of Puerto Rico from the 
coverage of FLSA.172 173 * *

wage levels established by the industry committees. The Secretary is directed to publish the 
industry committee’s recommendations in the Federal Register and to provide for their enter
ing into effect 15 days after publication. 29 U.S.C. § 208(d) (1964). The wage determina
tion must have been reached in accordance with the prescribed regulations governing the 
operation of industry committees. 29 C.F.R. §§ 511.1-.19 (1966); cf. Bonita, Inc. v. Wirtz, 
369 F.2d 208 (D.C. Cir. 1966).

1685^ Hearings, supra note 156, at 1739 (Statement of Mr. Vai Wertheimer, Assistant 
Secretary-Treasurer, Amalgamated Clothing Workers of America); 1759 (Statement of Mr. 
Lazare Teper, Director of Research, ILGWU).

169 Statistics on the operation of the review committee procedure are found in Tables 1A, 
IB & 2. Id. at 1881-84.

170See H.R. 10518, § 304, 89th Cong., 1st Sess. (1965). The bill as passed followed a 
second House bill. H.R. 13712, 89th Cong., 2d Sess. (1966).

171 The comparable Puerto Rican legislation is the Minimum Wage Act of Puerto Rico, 
P.R. Laws Ann. tit. 29, § 245 (1966), supplemented by the Act of May 15, 1948, No. 379, 
P.R. Laws Ann. tit. 29, § 271 (1966) (Act limiting working hours and days).

172 Maldonado, Minimum Wage Crisis, San Juan Star, Aug. 24, 1965, at 21, col. 2; Priest, 
A View From Here, San Juan Star, Sept. 30, 1965, at 30, col. 1.

173 41 U.S.C. §§ 35-45 (1964).
17140 U.S.C. §§ 276(a)-(a-5) (1964).
175 [1961-1966 Transfer Binder] CCH Lab. L. Rep. 5 30,873 (Opinion Letter issued July 

13, 1964).

The other two major labor law exceptions are in the Walsh-Healy 
Act1'3 and the Davis-Bacon Act.1'4 The Walsh-Healy Act applies to all 
public contracts, other than construction contracts, of goods and connected 
services of more than ten thousand dollars. Like FLSA, it sets minimum 
wages, overtime and safety rules, and regulates child and prison labor. 
By its terms it is applicable to Puerto Rico, but as a matter of policy the 
Secretary of Labor in his discretion does not enforce as the minimum wage 
the prevailing stateside rates but uses instead the rates set by the FLSA 
and the aforementioned industry committees.1 13 As a result, for the pur
poses of the Walsh-Healy Act, the minimum wage determination in 
Puerto Rico under the previous legislation was never higher than 1.25 
dollars an hour.

The Davis-Bacon Act requires the Secretary of Labor to make a de
termination of the prevailing minimum wage on government construc
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tion contracts. Puerto Rico is specifically excepted from its provisions.1'1' 
The importance of this exception has been minimized because of the num
ber of specific laws which have been passed and which apply to Puerto 
Rico, such as the Area Redevelopment Act,1“ the School Survey and 
Construction Act,1'8 the Federal Airport Act,1'9 and the various Housing 
Acts.176 177 178 179 180

176 40 U.S.C. § 276(a) (1964).
177 Act of May 1, 1961, Pub. L. No. 87-27, 75 Stat. 47 (codified in scattered sections of 

15, 40, 42 U.S.C.).
178 20 U.S.C. §§ 631-45 (1964).
179 49 U.S.C. §§ 1101-19 (1964).
180 Other major labor laws such as the Labor-Management Reporting and Disclosure Act 

of 1959, 73 Stat. 519 (codified in scattered sections of 29 U.S.C.), the Welfare and Pension 
Plan Disclosure Act, 29 U.S.C. §§ 301-09 (1964), and the Contract Work Hour Standards 
Act of 1962, 40 U.S.C. §§ 327-32 (1964), apply to Puerto Rico with no special provisions. 
A more arcane area of dispute was the jurisdictional one between the Puerto Rico Labor Rela
tions Board and the National Labor Relations Board. Cosentino v. International Longshore
men’s Ass’n, 126 F. Supp. 420 (D.P.R. 1954); In re Hilton Hotels, 37 L.R.R.M. 1474 (P.R. 
Lab. Rel. Bd. 1955); Serrano Geyls, The National Labor Relations Board Jurisdictional Stan
dards: A Problem in Federalism, 16 Rev. C. Abo. P.R. 31 (1955), which at least in part re
flected a national problem. See Guss v. Utah Labor Bd., 353 U.S. 1 (1957). This was reme
died by the Labor-Management Reporting and Disclosure Act of 1959, 73 Stat. 519 (codified in 
scattered sections of 29 U.S.C.). See also Torres Peralta, The Regulation of the Field of Labor 
Relations in the Commonwealth of Puerto Rico, 18 REV. C. ABO. P.R. 117 (1958).

181 31 Stat, at 80.
182 int. Rev. Code of 1954 § 7652(a).

C. TAXATION

Since 1900, Puerto Rico has been treated specially for the purposes of 
United States taxation. Section 14 of the Foraker Act of 1900 which, 
except for its last phrase, is section 9 of the Puerto Rican Federal Rela
tions Act today, provided as follows:

That the statutory laws of the United States not locally inapplicable, 
except as hereinbefore or hereinafter otherwise provided, shall have the 
same force and effect in Porto Rico as in the United States, except 
the internal revenue laws, which, in view of the provisions of section 
three, shall not have force and effect in Porto Rico.181

The section 3 referred to provided that Puerto Rican manufactured 
goods entering the United States would incur duties and tax equal to the 
internal revenue tax imposed on similar articles in the United States. The 
funds so collected would be returned to the Puerto Rican Treasury. A 
section equivalent to section 3 is included in the Internal Revenue Code 
today.182

The original purpose of the exception to the internal revenue laws 
was to protect United States manufacturers against Puerto Rican manu
factured items and at the same time finance Puerto Rican government
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expenditures.183 Furthermore, the exception arose prior to the income 
tax when the internal revenue laws meant only various excise taxes184 * and 
a special wartime levy.180 The section granting the exception, however, 
has been carried forward and reenacted with minor changes in the suc
ceeding years when there were no longer any duties levied on Puerto Ri
can goods entering the States and the internal revenue laws included the 
income tax. The present significance of the words "except the internal 
revenue laws” seems to be limited to its original context since the Internal 
Revenue Code is said to apply "notwithstanding any other provision of 
law relating to any possession of the United States.”186 * Generally, Puerto 
Rico is included within the term "possession” when it is used in the In
ternal Revenue Code.wi

183 Expectations were that tariffs would generate $2,000,000 and internal revenue taxes 
approximately $1,000,000. S. Rep. No. 240, 56th Cong., 1st Sess. 8 (1900).

184 Between 1868 and 1913, excise taxes on liquor and tobacco accounted for about 90% 
of total revenue collections. S. Surrey & W. Warren, Cases and Materials on Federal 
Income Taxation 4 (I960 ed.).

185 The gross receipts tax lasted from 1898 until 1902. Id. at 8.
iso int. Rev. Code of 1954, § 7651(3); see United States v. Rexach, 185 F. Supp. 465 

(D.P.R. 1960).
187 Int. Rev. Code of 1954, § 7701 (c). But see id. § 931 (c).
188 Revenue Act of 1921, ch. 136, §§ 260, 262, 42 Stat. 227.
I88See H.R. Rep. No. 486, 67th Cong., 1st Sess. 14-15 (1921); 61 Cong. Rec. 7002-03 

(remarks of Senator Broussard); 7023 (remarks of Senator McCumber) (1921).
190See 61 Cong. Rec. 5874-75, 5884-85 (remarks of Senator Smoot); 6490 (remarks 

of Senator Townsend); 6998 (remarks of Senator McCumber) (1921).
191 Beginning in 1948, Puerto Rico coupled this federal tax benefit with its own tax 

exemption program, Operation Bootstrap, in order to attract new industries to the Island. 
The tax exemption program originated with the Industrial Tax Exemption Act of 1948, No. 
184, [1948] Laws of P.R. 482 (expired 1962). It was amended extensively by the Indus
trial Incentive Act of 1954, P.R. Laws Ann. tit. 13, §§ 241-51 (1962), and the Industrial 
Incentive Act of 1963, P.R. Laws Ann. tit. 13, §§ 252-(j) (1966 Supp.). The amount of 
Puerto Rican industry owned by mainlanders or foreigners has been the source of concern 
recently to Puerto Rican officials. See Address by Gov. Roberto Sanchez Vilella on Common
wealth Day, San Juan Star, July 26, 1966, at 10, col. 1. But see Hearings Before the United 
States-Puerto Rico Commission on the Status of Puerto Rico, {Vol. Ill}, S. Doc. No. 108, 
89th Cong., 2d Sess. 401 (1965) (Testimony of Sen. Rafael Pico); Maldonado, Outside Cap
ital, San Juan Star, Nov. 10, 1965, at 19, col. 2. The Status Commission found that this tax 
exemption program has been extremely successful and that primarily due to this Puerto Rico 

In 1921 the federal income tax laws were amended to treat possession 
income specially by deferring any tax on income from these sources until 
that income was received in the States.188 This amendment arose partly 
as a result of the general desire not to tax foreign source income in order 
to permit domestic companies to compete more readily abroad189 and 
partly because of the refusal of a number of domestic companies doing 
business in the Philippines to pay taxes to the United States Government 
after having paid taxes to the Government of the Philippines.190

We shall examine very briefly the corporate tax advantages191 of 
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Puerto Rican earned income under the federal income tax192 laws to gain 
a clearer understanding of the way Puerto Rico is presently treated under 
those laws.193 194 The tax advantages available for Puerto Rican earned in
come191 are best viewed against the source rules established by the Inter
nal Revenue Code195 to determine when gross income is earned within 
the United States,196 and when elsewhere. These source rules determine, 
among other things, whether the taxpayer qualifies as a Western Hemi
sphere Trade Corporation, or is entitled to the benefits afforded corpora
tions and individuals the source of whose income is Puerto Rico. Under 
these rules interest income generally follows the residence of the obligor, 
employment income depends upon the place where services are per
formed, and income from the sale of real property relates to the place 
where the property is located.

has had one of the fastest growth rates in the world since World War II. See Status Commis
sion Rep. at 73.

192 Retailer excise taxes, frequently imposed on the retail sale of luxury goods, and manu
facturer excises imposed on the sale of a manufacturer, producer, or importer of certain equip
ment do not apply to sales in Puerto Rico or on sales for shipment to Puerto Rico. Int. REV. 
Code OF 1954, § 7653(b). The significance of this general exception was lessened consid
erably when the federal excise taxes were almost eliminated as a result of the Excise Tax Re
duction Act of 1965. Pub. L. No. 89-44, 79 Stat. 136.

193 A complete exposition would also involve discussion of the federal income tax on in
dividuals and the corporate and individual taxes levied under Puerto Rican law.

194 The tax advantage of doing business in Puerto Rico has been the subject of extensive 
commentary. E.g., Baker, Puerto Rico’s Program of Industrial Tax Exemption, 18 Geo. Wash. 
L. REV. 327 (1950); Baker, Tax Exemption as a Means of Attracting Industry, 20 GEO. 
Wash. L. Rev. 253 (1952); Bhatia, Tax Exemption in a Developing Economy: A Case Study 
of Puerto Rico, 13 Nat’L Tax J. 341 (I960); Crawford, Foreign Tax Planning; Western 
Hemisphere Trade Corporation, Possessions Corporation, N.Y.U. 17th Inst. ON Fed. Tax. 
369 (1959); Friedman & Silbert, The Interrelationship of Puerto Rican and United States 
Income Tax, N.Y.U. 21ST Inst. ON Fed. Tax. 807 (1963); Goldman, Tax Exemption in 
Puerto Rico and The Internal Revenue Code, N.Y.U. 13th Inst, on Fed. Tax. 1193 (1955); 
Hughes, Tax Incentives of Manufacturing in the Caribbean; An Analysis of Four Jurisdictions, 
21 J. OF Tax. 180 (1964); Mihaly, Tax Advantages of Doing Business in Puerto Rico, 16 
Stan. L. Rev. 75 (1963); Novak, A New Appraisal of Puerto Rico in the Light of Recent 
Tax Legislation, 19 Tax L. Rev. 209 (1964); Novak, Puerto Rican Trusts as a Means of 
Distributing Income Realized in Puerto Rico Tax-Free to United States Citizens Not Bona Fide 
Residents of Puerto Rico, 16 Tax L. Rev. 485 (1961); Rudick & Allen. Tax Aspects of Op
erations Under the Puerto Rican Exemption Program, 7 Tax L. Rev. 403 (1952); Sufrin, A 
Note on Tax Exemption in a Developing Economy, 14 Nat’L Tax J. 400 (1961); Sugarman 
& Scott, Some Second Thoughts on Doing Business in Puerto Rico, 38 TAXES 593 (I960).

495 INT. REV. CODE OF 1954, §§ 861-64; see Dailey, The Concept of the Source of Income, 
15 Tax L. Rev. 415 (I960).

iMS^LT. 2293, V-2 Cum. Bull. 33 (1926); Int. Rev. Code of 1954, §§ 7701(a) (9).

Dividend income depends partly on the source of the income of the 
paying corporation and partly on the place of incorporation of the cor
poration paying the dividend. The two exceptions to this are all divi
dends from either a possession business corporation covered by section 
931, or a domestic corporation less than 20 percent of whose gross income 
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for a three-year period is derived from sources within the United States. 
Both of these instances are considered foreign source income.191

197 Foreign corporate dividend source rules are different depending upon whether the 
compensation is for the purpose of the limitation on the foreign tax credit where the rule is 
tied to the dividend received deduction, Int. Rev, Code OF 1954, §§ 861(a) (2) (B), 245, 
as amended, (Supp. II, 1965-1966), or for other purposes.

i»8Int. Rev. Code of 1954, §§ 861(a)(6) & 862(a)(6); Treas. Reg. § 1.861-7 
(1960).

199 No definition of possession is given in the source rules and, therefore, the definitions 
in § 931(c) which generally include Puerto Rico would seem to apply. See Int. Rev. Code 
OF 1954, § 7701(c).

200 Int. Rev. Code of 1954, § 863(b) (3); Treas. Reg. § 1.863-2(b) (3) (I960). The 
Foreign Investors Tax Act of 1966, Pub. L. No. 89-809, 80 Stat. 1539 (codified in scattered 
sections of 26 U.S.C.), designed primarily to increase foreign investment in United States 
corporate securities and increase foreign financing for United States corporations operating 
abroad, amended the source rules in a number of particulars in addition to making a series 
of changes in the Code with respect to income received by non-resident alien individuals and 
foreign corporations.

201 See also Foreign Investors Tax Act of 1966, Pub. L. No. 89-809, § 107, 80 Stat. 1539, 
amending INT. REV. Code of 1954, § 931(d).

202 int. Rev. Code of 1954, § 482.
203 Lewis, Allocating and Imputing Income and Deductions to Controlled Taxpayers: 

Increased Activity by Internal Revenue Service in Section 482 Area, 25 FED. B.J. 407 (1965).

Gross income derived from the sale and purchase of personal prop
erty is generally derived from the place of sale in accordance with local 
sales law.197 198 One exception to this rule is where the purchase takes place 
in a possession of the United States.199 In this case the income from the 
sale is apportioned between United States source income and foreign (pos
session) source income in relation to the cost of goods, wages, and relative 
gross sales in the United States and the possessions. If this special source 
rule is used, then the result is the source of taxable income rather than 
gross income.200

To minimize the tax, the taxpayer will wish to shift the source of his 
income by manipulating gross income, expenses, and other deductions. 
This is most easily accomplished in closely affiliated companies, a situa
tion which is frequently the case where Puerto Rican operations are con
cerned. To combat this, section 482 of the Internal Revenue Code per
mits the Secretary of the Treasury to allocate gross income, deductions,201 
credits, or allowance among business "owned or controlled directly or 
indirectly by the same interests” in order to prevent "evasion of taxes or 
clearly to reflect the income of . . . such organizations.”202 Since Puerto 
Rico’s industrial program is dependent on tax benefits, it has been con
cerned with recent indications by the federal government that section 482 
will be used more frequently in the future.203

The Internal Revenue Service has been concerned with four major 
types of tax avoidance transactions involving sales between closely related 
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mainland and Island companies: (1) where the subsidiary sells its product 
to a mainland parent or affiliated company at a price which is higher than 
the fair market price for such a product; (2) where the Island subsidiary 
sells its product to a third party at a price which reflects the value of in
tangibles such as patents, trade names, etc., which do not belong to the 
Island subsidiary but to the mainland parent or affiliate; (3) where a 
mainland parent or affiliate sells materials or provides service to an Is
land subsidiary at a price less than the fair market price for such materials 
or services; and (4) where the mainland parent or affiliate incurs expenses 
for materials or services which are actually used by or rendered to the 
Island subsidiary. Pursuant to section 482, the Treasury Department has 
issued guidelines for determining the prices on sales between related main
land and Island companies which, in general, impose the standard of what 
would have been the case if arm’s length dealing had taken place be
tween unrelated companies.204 The Commonwealth has argued that the 
Treasury guidelines severely weaken the effect of the federal tax benefits 
under section 931.205 206 207

204 Rev. Proc. 63-10, 1963-1 Cum. Bull. 490.
205 Hearings on the Tax Treatment of United States Concerns with Puerto Rican Affiliates 

Before the Senate Select Comm, on Small Business, 88th Cong., 2d Sess. (1964).
206 Proposed Treas. Reg. §§ 1.482-1, -2, .861-8, 31 Fed. Reg. 10,394 (1966). An earlier 

version of these proposed regulations—somewhat different and more limited in scope—was 
published in 1965 and was discussed in Mihaly, Recent Developments Affecting Taxation of 
Business Operations in Puerto Rico, 18 STAN. L. Rev. 823, 825 (1966).

207 There are two odier possibilities: (1) a United States corporation not qualifying as 
a United States possession corporation and (2) a foreign corporation doing business in Puerto 
Rico. As can readily be seen, neither of these corporations offer the tax advantages on Puerto 
Rico operations of the corporations discussed in the text.

Furthermore, the IRS has recently issued proposed regulations cover
ing additional aspects of inter-related corporate dealings which will be 
applied, as in the past, to United States companies and their foreign affili
ates and also to inter-related domestic taxpayers.201’ Again the emphasis 
is on the standard of arm’s length dealing but the regulations are quite 
specific on how this is to be determined in certain cases. It establishes 
the appropriate interest rate to be charged on loans, criteria for allocating 
indirect costs, standards to be used in setting compensation for intangibles 
and means of sharing costs and risks.

Assuming then that the taxpayer will derive income from Puerto 
Rico, the interaction of federal and Puerto Rican tax laws can provide 
substantial tax benefits in the corporate tax area. There are three signifi
cant areas which may result in substantial tax savings on Puerto Rican 
operations: the Western Hemisphere Trade Corporation, the United 
States possession business corporation, and the Puerto Rican corpora- 

207tion.
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The Western Hemisphere Trade Corporation is a domestic corpora
tion all of whose business, other than incidental purchases, is done in the 
Western Hemisphere with 95 percent or more of its gross income for 
three years derived from sources without the United States and 90 per
cent from the active conduct of a trade or business.208 Both its foreign 
source income, which includes income from Puerto Rico, and its United 
States income is subject to tax. Except for the special deduction allowed, 
it is treated for federal income tax purposes in the same way as any other 
domestic corporation doing business abroad and, thus, may credit pay
ment made for foreign taxes, file a consolidated tax return, and is subject 
to an accumulated earnings tax209 on both its United States and foreign 
source income. Similarly, its individual or corporate shareholders are 
treated the same as the shareholders of a domestic corporation. The 
advantage of the Western Hemisphere Trade Corporation is that it is 
allowed a special deduction which results in its being taxed at a rate ap
proximately fourteen percentage points less than the composite normal 
and surtax rate and approximately eight percentage points less than the 
normal tax rate imposed on the income of the ordinary domestic corpora
tion.210 Despite this, it is frequently not as advantageous a tax vehicle 
for the conduct of Puerto Rican operations as either the possession busi
ness corporation or the Puerto Rican corporation.

208 Int. Rev. Code of 1954, § 921.
so» Id. § 531.
210 The formula prescribed in the Code is to multiply the taxable income of the corpora

tion by a fraction "the numerator of which is 14 per cent and the denominator . . . that 
percentage which equals the sum of the normal tax rate and the surtax rate for the taxable 
year . . . .” Id. § 922.

211§ 931, as amended, (Supp. II, 1965-1966).
2’2 Int. Rev. Code of 1954, §§ 931(a) (l)-(2) (A).

United States possession business corporations,211 are generally treated 
like foreign corporations and taxable only on income derived from sources 
within the United States. Gross income derived from sources within a 
possession of the United States or from foreign sources is not taxed until 
received within the United States. A United States possession business 
corporation is a corporation which derives at least 50 percent of its gross 
income from the active conduct of a business and 80 percent or more of 
its gross income for a three-year period from Puerto Rico.212 The ex
empted income may be taxed by Puerto Rico but in that case credit for 
the tax is not permitted. Also, in contrast to the domestic corporation, 
the possession business corporation may not file a consolidated tax return.

The other corporate method used to minimize taxes on Puerto Rican 
operations is to organize a corporation in Puerto Rico. This corporation 
for United States tax purposes is treated like a foreign corporation. Thus, 
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it is not taxable on income received from Puerto Rican or foreign sources, 
does not receive a tax credit for taxes paid to Puerto Rican or foreign gov
ernments, and may not join in filing a consolidated tax return.

If the Puerto Rican corporation does not engage in trade or business 
within the United States—does not receive income which is "effectively 
connected with the conduct of a trade or business within the United 
States”213 as defined in the statute—then it is taxed at a rate of 30 percent 
on its gross income.214 If the Puerto Rican corporation engages in trade 
or business within the United States, then it is taxed at regular corporate 
rates on its net United States source income, with deductions permitted 
to the extent they are connected with the United States source income.215

§ 864(c) (1) (A), as amended, (Supp. II, 1965-1966). See also S. Rep. No. 1707, 
89th Cong., 2d Sess. 19 (1966).

214 Int. Rev. Code of 1954, § 881(a), as amended, (Supp. II, 1965-1966).
215int. Rev. Code of 1954, § 882(c)(2).
216 id. § 367.
an Id. § 243(a)(6).
2is id. §§ 33 & 901.

The choice of whether to select a Puerto Rican corporation or a 
United States possession business corporation may be a close one. The 
business conducted, the qualifications of the enterprise for exemption 
from Puerto Rican taxes, and the means used to remit profits back to the 
mainland—via liquidation or dividend distributions—must all be con
sidered. The United States possession corporation must derive at least 80 
percent of its gross income from sources within Puerto Rico. Sales to the 
mainland must be handled carefully lest the income be attributed to main
land operations. Should it prove by accident or by change of Internal 
Revenue rulings, that gross income derived from Puerto Rico is less than 
80 percent, all income is taxed at normal corporate rates.

The advantage of a possession business corporation is that it is treated 
as a domestic corporation for the purposes of section 367 and, therefore, a 
tax-free organization, reorganization, or liquidation may take place with
out prior approval of the IRS. A Puerto Rican corporation must pay a 
capital gains tax unless the IRS first determines that any of its transac
tions are "not in pursuance of a plan having as one of its principal pur
poses the avoidance of federal income taxes.”216 Furthermore, there may 
be considerable delay involved under Puerto Rican law in liquidating a 
Puerto Rican corporation.

A dividend distribution from the Puerto Rican subsidiary is taxed at 
ordinary federal income tax rates21' subject to credit, however, for the 
Puerto Rican withholding tax and the Puerto Rican tax on the subsid
iary.218 A 25 percent tax is imposed on the parent’s gain in a liquidating 
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distribution, subject to credit for any Puerto Rican taxes levied on the 
parent. Therefore, liquidating distributions will be more advantageous 
when the subsidiary’s Puerto Rican tax is low or when it qualifies for a 
tax exemption.219

219Other considerations affecting the choice are: (1) the shareholders of a possession 
business corporation may receive the benefits of § 1244 (allowing ordinary loss from the sale 
or exchange of stock of a domestic corporation) while this is denied to the shareholders of the 
Puerto Rican corporation; (2) the investment credit is available to property owned by a do
mestic corporation and predominantly used in Puerto Rico but not to property of a corporation 
entitled to the benefits of §§ 931 or 934(b) or to a United States citizen entitled to the benefits 
of §§ 931, 932, 933 or 934(c), Foreign Investors Tax Act of 1966, Pub. L. No. 89-809 § 
201(a), 80 Stat. 1539; and (3) the corporate shareholder of the Puerto Rico corporation 
may receive the “dividends received” deduction under § 245 to the extent that dividend is paid 
from United States source income.

220 Int. Rev. Code of 1954, § 957(c).
221Id. § 957(d) (1).
222 Exec. Order No. 11,071 § 1(c), 3 C.F.R. 684 (1962); see Int. Rev. Code of 1954, 

§ 954(b)(1).
223 Section 58 provides:

That all laws or parts of laws applicable to Porto Rico not in conflict with any 
of the provisions of this Act, including the laws relating to tariffs, customs, duties, 
on importations into Porto Rico prescribed by the Act of Congress . . . approved 
April twelfth, nineteen hundred, are hereby continued in effect, and all laws and 
parts of laws inconsistent with the provisions of this Act are hereby repealed.

39 Stat. 951 (1917).

One further point relating to Puerto Rico’s unique status in American 
tax law is that, although Puerto Rico is generally treated as "foreign” for 
federal income tax purposes, both the Puerto Rican corporation and the 
possession business corporation are specifically excluded from the con
trolled foreign corporation category.220 On the other hand, a bona fide 
resident of Puerto Rico is not deemed a United States shareholder221 and 
Puerto Rico has been designated a "less developed country” for purposes 
of the operations of other sections of the controlled foreign corporation 
provisions of the Code.222

D. TARIFFS AND TRADE

1. United States-Puerto Rican Trade.

Section 3 of the Foraker Act of 1900 which is continued in force by 
section 58 of the Puerto Rican Federal Relations Act,223 in relevant part 
provides as follows:

[W]henever the legislative assembly of Porto Rico shall have enacted 
and put into operation a system of local taxation to meet the necessities 
of the Government of Porto Rico ... all tariff duties on merchandise 
and articles going into Porto Rico from the United States or coming 
into the United States from Porto Rico shall cease, and from and after 
such date all such merchandise and articles shall be entered at the several 
ports of entry free of duty; and in no event shall any duties be collected 
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after the first day of March, nineteen hundred and two, on merchandise 
and articles going into Porto Rico from the United States or coming 
into the United States from Porto Rico.224 225 226

224 48 U.S.C. § 738 (1964).
225 Proclamation No. 8, 32 Stat. 1884-85.
226 The key pieces of legislation regulating sugar are the Jones-Costigan Sugar Act, 7 U.S.C. 

§§ 608-11, 613, 615-17, 620 (1964), as amended, (Supp. II, 1965-1966), and the Sugar Acts 
of Sept. 1, 1937, 7 U.S.C. §§ 1100-01, 1111-15, 1117-22, 1131-37 (1964), as amended, 
(Supp. II, 1965-1966), Aug. 8, 1948, 7 U.S.C. §§ 1100-01, 1111-22, 1131-37, 1151-60 
(1964), as amended, (Supp. II, 1965-1966), July 13, 1962, Pub. L. No. 87-535, 76 Stat. 156 
(codified in scattered sections of 7, 26 U.S.C.), and Nov. 8, 1965, Pub. L. No. 89-330, 79 
Stat. 1271 (codified in scattered sections of 7, 26 U.S.C.).

22< h.R. 5926, 86th Cong., 1st Sess. (1959).
228 W. art. IV(a).
229 h.R. 9234, 86th Cong., 1st Sess. (1959).
230 id. art. IV(a)-(b).
231 See Hearings on S.2023 Before the Senate Comm, on Interior and Insular Affairs, 86th 

Cong., 1st Sess. 3, 124 (1959).

On July 25, 1901 President McKinley declared that "the Legislative as
sembly of Porto Rico has enacted and put into operation a system of local 
taxation to meet the necessities of the government of Porto Rico.”-'5 
Thus since July 25, 1901, federal law has provided that trade between 
Puerto Rico and the United States shall be free of tariff duties. In fact, 
this trade has been almost completely unrestricted. The one major excep
tion is a quota limiting imports of sugar into the United States from the 
Island.228 229

The Fernos-Murray bill227 initially proposed that there shall be no 
tariff or quantitative restriction on any Puerto Rican manufactured goods 
shipped to the United States, "other than those that could be placed on 
commerce if Puerto Rico were a State of the Union and subject to the 
provisions of Section 8 of Article I of the Constitution of the United 
States [the uniformity clause].”228 This clause, of course, was declared 
inapplicable to Puerto Rico in the landmark Insular Cases.

In response to Department of Agriculture objection, the revised bill"11 
permitted the continuation of the sugar quota and the imposition of tar
iffs on goods brought to Puerto Rico and processed there.230 However, 
the Department of Agriculture still objected, desiring the right to impose 
restrictions in the future on Puerto Rican processed goods.231

2. Foreign Country-Puerto Rican Trade.

Section 2 of the Foraker Act of 1900, which is valid today as a result 
of section 58 of the Puerto Rican Federal Relations Act, provides that the 
same tariff rates be imposed on all imports from foreign markets entering 
the States or Puerto Rico.
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Following the hurricane of September 13, 1928, "the coffee industry 
suffered losses estimated at seventy-five percent, and one-fourth of the 
rural population of Porto Rico was reduced to a condition of misery 
. . . .”232 The Farm Credit Administration organized coffee cooperatives 
to which it was prepared to extend loans, but these were then faced with 
the low-priced Brazilian imports which would have prevented the rebuild
ing of the industry. Congress, therefore, in June 1930 empowered the 
legislature of Puerto Rico to set a duty on coffee imports entering Puerto 
Rico although no such duty was to be imposed on imports into the 
States.233 234

232 Joint Res. No. 59 of the Legislature of Puerto Rico of May 15, 1930, P.R. Laws Ann. 
[vol. 1, Historical Documents] 742, reprinted in Porto Rico Brokerage Co. v. United 
States, 76 F.2d 605, 606 (C.C.P.A. 1935), aff’g 71 F.2d 469 (C.C.P.A. 1934), cert, denied, 
298 U.S. 671 (1936).

233 19 u.S.C. § 1319 (1964).
234 Joint Res., supra note 232 § 1.
235 Porto Rico Brokerage Co. v. United States, 71 F.2d 469 (C.C.P.A. 1934).
233 Id. at 472.
237 19 U.S.C. § 1319(a) (1964).
238 Porto Rico Brokerage Co. v. United States, 76 F.2d 605, 611 (C.C.P.A. 1935).

Pursuant to this authorization, the Puerto Rican legislature enacted a 
duty of ten cents per pound "on all coffee imported into Puerto Rico.”2,14 
The Collector of Customs attempted to collect these duties on coffee im
ported from the States to Puerto Rico, but they were declared invalid on 
the basis of section 3 of the Foraker Act, which provides for duty free 
transit between Puerto Rico and the United States.235 The court, noting 
that the Puerto Rican resolution was passed one month prior to the au
thorizing language in the Tariff Act of 1930, stated: "The Joint Resolu
tion was void for want of constitutional power to adopt it, and it was not 
validated by a subsequent amendment to the Organic Act which did not 
ratify and confirm it, but merely authorized the enactment of such legis
lation.”236

Subsequent to this decision, Congress, on June 18, 1934, declared 
that "the taxes and duties imposed ... by Joint Resolution Numbered 59 
... are legalized and ratified . . . .”237 The Court of Customs and Patent 
Appeals suggested that Congress, by this act, had indeed empowered the 
Puerto Rican legislature to impose taxes and duties on coffee coming from 
the States to Puerto Rico, but that the Puerto Rican Joint Resolution in 
referring to "coffee imported into Puerto Rico” was using the word "im
ports” in its constitutional sense and thereby was limiting its duties to 
coffee entering from foreign ports.238

Thus, present federal law requires that the same tariff rates be im
posed on all imports from foreign countries entering the States or Puerto 
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Rico with the single exception of coffee.239 240 241 Coffee may be imported duty 
free into the United States, where very little coffee is grown,'1" but a tar
iff, the rate of which is determined by the Puerto Rican legislature,'41 is 
imposed on imports into Puerto Rico, where a significant amount of cof
fee is produced.242

239 In 1965 the Senate adopted an amendment to the Tariff Schedules Technical Amend
ments Act giving the Secretary of the Treasury the power to set a different rate of duty for 
particleboard entering Puerto Rico. This was dropped in conference. Ill CONG. REC. 24053 
(1965).

240 Hawaii produces small quantities of coffee.
241 The Puerto Rican legislature redelegated this power to the Puerto Rican Secretary of 

Agriculture. Act of June 21, 1955, Act No. 95 § 1 (now P.R. Laws Ann. tit. 13, § 2201 
(1962), as amended, (1966 Supp.)). The Congressional delegation has even been held 
valid since Commonwealth, but the redelegation by the Puerto Rican legislature was over
turned. Pan American Standard Brands, Inc. v. United States, 177 F. Supp. 769 (U.S. Cust. 
Ct. 1959). The Puerto Rican legislature recently redelegated part of its power to the Puerto 
Rican executive in a more restricted fashion. P.R. Laws Ann. tit. 13, § 2201 (1964), as 
amended, (1966 Supp.). This redelegation has not been tested in the courts.

242 This situation is specifically mentioned in the GATT protocols. General Agreements 
on Tariffs and Trade, Oct. 30, 1947, Schedule XX, pt. 1, J 1654, 61 Stat. A3 (1947), T.I.A.S. 
No. 1700 (effective Jan. 1, 1948). Coffee production is very costly in Puerto Rico. As a 
result, the Puerto Rican legislature has passed a statute giving incentives to farmers to convert 
land from coffee production to other crops. See N.Y. Times, Nov. 22, 1966, at 28, col. 7.

243 International Coffee Agreement, opened for signature, Sept. 28, 1962, [1963] II U.S.T. 
1911, T.I.A.S. No. 5505.

^ld. art. 67(1).
249 Id. arts. 4, 67(2).

Since Puerto Rico is a net exporter of coffee and the United States is 
the largest importer of coffee in the world, their economic interests dic
tate a different posture on coffee policy. The legal issues concerning the 
status of Puerto Rico under the International Coffee Agreement of 
1962243 are based upon these differing economic interests. The Coffee 
Agreement divides its adherents between importing and exporting mem
bers with the United States, of course, as an importing member. Puerto 
Rico, at present, is not covered by the Coffee Agreement and this exposes 
it to the possibility of limitations imposed by the member countries (other 
than the United States) upon the imports of coffee from non-member 
countries. On the other hand, the United States may notify that the agree
ment extends "to any of the territories for whose international relations it 
is responsible,”244 in which case Puerto Rico would be included within 
the United States importing membership. Another possibility is to have 
the United States indicate that it wishes to participate separately and to 
designate Puerto Rico as a "dependent territory,”245 in which case the 
Commonwealth would qualify for membership in its own right. The 
Commonwealth would then assume its own financial responsibilities and 
its own status as an exporting member.
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On the general question of tariffs, there has been some concern in 
Puerto Rico that the Kennedy Round, again because of the different eco
nomic positions of Puerto Rico and the States, could lead to wide-scale 
tariff reductions harmful to Puerto Rico. Puerto Rico’s competitors— 
largely underdeveloped economies of the developing countries—are cur
rent or potential producers of the same products that now characterize 
Puerto Rican production. Duty reductions proffered by the developed 
nations and the United States will likely only bring these countries’ prod
ucts, produced at markedly lower labor costs, directly into competition 
with Puerto Rican goods in the American market. On the other hand, 
concessions that the developed countries will be seeking from these areas 
will be largely for the capital goods which American industries are ade
quately prepared to serve but which Puerto Rico cannot since it is a capital 
goods importer. Thus, the concessions that will be sought by developed 
nations such as the United States will not, except in rare instances, benefit 
Puerto Rico. Puerto Rico, a developing area with a dense population 
and very few natural resources, therefore wishes to divorce its own situa
tion as much as possible from that of the United States mainland whose 
particular trade and tariff needs are so different.

In the Fernos-Murray bill the Commonwealth initially requested that 
the President be required to exclude Puerto Rico from any trade agree
ment upon request of the Commonwealth "unless he finds that the gen
eral interest of the United States requires that Puerto Rico be included.”246 
Puerto Rico now argues that the President has authority to exclude Puerto 
Rico from any trade agreement negotiated under the Trade Expansion 
Act of 1962247 by reason of his broad foreign affairs power. The hurdle 
in this regard is that the Trade Expansion Act does not explicitly grant 
such power to the President and, therefore, the Commonwealth is depend
ent upon finding this delegation implicitly. Furthermore, the headnotes 
of the Tariff Classification Act of 1962 use this language: “The term 
'customs territory of the United States,’ as used in the schedules, includes 
only the States, the District of Columbia, and Puerto Rico.”248 Puerto 
Rico responds that the headnotes did not intend a limitation on the broad 
constitutional powers of the President.

246 H.R. 5926, 86th Cong., 1st Sess., art. IV(f) (1959).
247 Pub. L. No. 87-794, 76 Stat. 872 (codified in scattered sections of 19, 26 U.S.C.).
248 19 U.S.C. § 1202(1) (1964).

No decision on this legal issue has been announced. However, Puerto 
Rico’s major concerns—with competitive agricultural products originat
ing in the Caribbean and South America and textile fibers and products 
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originating in the Far East—quite likely will be kept in mind in the 
course of the negotiations.249 250

249 Statement of Amadeo I. Francis, Economic Adviser to the Economic Development Ad
ministration, in Rusanowsky, Fomento Export Weighs Impact Here, San Juan Star, Oct. 29, 
1966, at 3, col. 1.

Oil import controls highlight the special problems arising from these trade arrangements. 
In 1957 the United States instituted a voluntary oil import program which was then made 
mandatory in 1959. Presidential Proc. No. 3279, 3 C.F.R. 11 (1959). Under this program 
quotas are imposed on the amount of crude oil and other oils which may be imported into the 
mainland. Since shipments between Puerto Rico and the United States are not regulated, to 
prevent transshipments in violation of the program, the Presidential Proclamation also places 
limits on oil imported into Puerto Rico from foreign sources. Id. § 1 (a).

Recently, the Phillips Petroleum Company indicated its interest in establishing a large 
petrochemical complex in Puerto Rico and, with the Commonwealth government’s endorse
ment, requested that it be permitted to import an additional 50,000 barrels of hydrocarbon 
feedstock (unfinished oils) a day, into Puerto Rico. The Phillips plant expects to ship to the 
east coast of the mainland, 24,800 barrels of oil a day in the form of motor fuel. Although 
precise figures are not available, it is believed that Puerto Rico ships approximately 40,000 
barrels of oil per day to the mainland at present.

Despite considerable opposition by other oil companies, the Secretary of Interior on May 
14, 1965, after scrutinizing at some length the terms of the Phillips investment, granted per
mission to import an additional 50,000 barrels a day of unfinished oil into Puerto Rico for 
ten years from the start-up of the plant. Letter from Secretary of the Interior Stewart Udall 
to Hon. Roberto Sanchez Vilella and Stanley Learned, May 11, 1965, in Dep’t of Interior 
Press Release No. 63476-65, May 14, 1965.

The competitive advantage gained by Phillips was lessened considerably as a result of the 
recent revision of the oil import quota regulations which focused on petrochemicals and the 
Puerto Rico situation. Oil Import Reg. 1 (rev. 5), 31 Fed. Reg. 7745 (1966). Under this 
revision the Secretary of Interior is authorized to grant allocations for imports of crude oil 
"as feedstocks for facilities” if the objectives of the oil import program will not be impaired 
and it will "promote substantial expansion of employment in Puerto Rico through industrial 
development.” Id. § 15(c)(1).

250 Act to Regulate the Marketing of Meat in Puerto Rico, P.R. Laws Ann. tit. 10, §§ 
241-(i) (1966 Supp.).

231 Similar acts regulating the marketing of coffee and eggs had been passed in 1964. P.R. 
Laws Ann. tit. 10, §§ 231-36 (1966 Supp.) (coffee); P.R. Laws Ann. tit. 10, §§ 242-(f) 
(1966 Supp.) (eggs).

232 Turner, Island to Alter Proposed Meat Import Regulations, San Juan Star, Sept. 21, 
1966, at 1, col. 2. See also Hearings Before the United States-Puerto Rico Commission on 
the Status of Puerto Rico, (vol. Ill), 89th Cong., 2d Sess. 456 (1966) (testimony of Amadeo 
Francis).

3. Puerto Rican Regulation of Imports to the Island.
Puerto Rico recently passed a regulatory measure"' " primarily directed 

at eliminating deceitful labeling practices by some importers of meat into 
Puerto Rico.251 * Under this law the Commonwealth Secretary of Agri
culture issued proposed regulations controlling the quality, packaging, 
and sale of meat in Puerto Rico, including meat from both foreign areas 
and the United States. The regulations, which provide that no more 
than six days elapse between the date of slaughter and the date of unload
ing imported fresh meat in Puerto Rico and no more than 45 days in the 
case of frozen meat, have been attacked on the grounds that they would 
needlessly restrict imports into the Island.2"2 Similar action taken re
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cently by State governments has been declared unconstitutional as an un
due burden on interstate commerce.253 The Deputy Undersecretary of 
State, in expressing his concern over the meat regulations to Governor 
Sanchez Vilella and Commonwealth Secretary of Agriculture Hernandez 
Agosto, called these cases to their attention without expressing any opin
ion as to their applicability to Puerto Rico.254 255 The federal government 
argued on the basis of their restrictive effect on international trade and 
their possible inconsistency with GATT; it also called attention to exist
ing federal government actions in this area. Informal discussions have 
been held with federal agencies and the American Meat Institute and it 
appears that some changes in the regulations may be expected.20“

253 Tupman Thurlow Co. v. Moss, 252 F. Supp. 641 (M.D. Tenn. 1966); Tupman Thur
low Co. v. Todd, 230 F. Supp. 230 (M.D. Ala. 1964).

254 Telegram from U. Alexis Johnson to Governor Sanchez Vilella and Secretary Hernan
dez Agosto, July 18, 1966.

255 See Turner, supra note 252.
256 Virginia v. Tennessee, 148 U.S. 503, 518 (1893); see McHenry County v. Brady, 

37 N.D. 59, 163 N.W. 540 (1917). Frankfurter & Landis, The Compact Clause of the Consti
tution—A Study in Interstate Adjustments, 34 Yale L.J. 685, 749 (1925) lists eleven inter
state agreements made without congressional consent, some expressly approved by the Supreme 
Court. The subject is thoroughly reviewed in F. Zimmerman & M. Wendell, The Inter
state Compact Since 1925 (1951). Some contemporary examples of state compacts pro
viding for foreign participation are the Northeastern Interstate Forest Fire Protection Compact, 
63 Stat. 271 (1949) (art. II permits any province of Canada to join with the consent of Con
gress which was given in 1952, 66 Stat. 71), and the Great Lakes Basin Compact (art. 11(B) 
permits the Provinces of Ontario and Quebec to become parties). Congressional consent au
thorized a New York Compact with Canada relating to the bridge across the Niagara River 

E. PARTICIPATION IN FOREIGN AFFAIRS

Article I, Section 10 of the Constitution provides as follows:
No State shall enter into any Treaty, Alliance, or Confederation ....

No State shall, without the Consent of Congress lay any Duty of 
Tonnage, keep Troops, or Ships of War in time of peace, enter into 
any Agreement or Compact with another State, or with a foreign 
Power ....

Thus, there is an absolute prohibition on any State entering into a 
"treaty, alliance, or confederation” with a foreign power and a partial 
limitation with respect to a foreign "agreement or compact” since the lat
ter requires congressional consent. However, in a series of cases the Su
preme Court has held that a State may, without the consent of Congress, 
enter into a compact where it did not "tend to increase and build up the 
political influence of the contracting States so as to encroach upon or im
pair the supremacy of the United States or interfere with their rightful 
management of particular subjects placed under their entire control.”256



1967] Puerto Rico 267

The constitutional provision barring state agreements with foreign 
nations does not seem to apply to Puerto Rico. Because of Puerto Rico s 
unique geographic location and Hispanic tradition, relations with the 
Caribbean, Central America and South America may be quite different 
from those of the mainland United States. The type of relationship 
Puerto Rico wishes with these areas and the means by which Puerto Rico’s 
interest can best be served in the foreign field are subjects which are now 
in the process of being explored. We shall note a number of instances 
in which hesitant attempts have been made in these areas.

On June 21, I960, the Republic of France, the United Kingdom, the 
Kingdom of the Netherlands and the United States signed2'“ an agree
ment for the establishment of a Caribbean Organization which would 
concern itself with projects involving regional cooperation.2'’'’ Its activi
ties were directed by a council on which the following were represented: 
French Guinea, Guiana and Martinique, the Netherlands Antilles, Suri
nam, the Bahamas, British Guiana, British Honduras, the British Virgin 
Islands, the West Indies, the United States Virgin Islands, and the Com
monwealth of Puerto Rico.

between Buffalo and Fort Erie, 70 Stat. 701 (1956), as modified, 71 Stat. 367 (1957), and 
the State of Minnesota to enter into compact with Manitoba for the development of an access 
highway, 70 Stat. 701.

257 Canada and Quebec are exploring means whereby the province rather than the central 
government may sign an international agreement. See FitzGerald, Education and Cultural 
Agreements and Ententes: Erance, Canada and Quebec—Birth of a New Treaty Making Tech
nique for Federal States?, 60 Am. J. Int’L L. 529 (1966).

258 Agreement for the Establishment of the Caribbean Organization, June 21, I960, [1961] 
2 U.S.T. 1297, T.I.A.S. No. 4853.

25»P.R. Laws Ann. tit. 23, §§261-(o) (1966 Supp.).
260 The desireability of a regional economic organization in the Caribbean and Puerto 

Rico’s role in such an organization appears to have been discussed with high ranking United 

Puerto Rico was a strong supporter of the organization. The Com
monwealth provided 51 percent of its finances as well as its headquarters 
in San Juan. The organization foundered, however, because of a lack of 
interest on the part of Jamaica and Trinidad, since the agreement did not 
permit them to become members as independent states, and difficulties 
imposed by France, based apparently on a lack of interest in regionalism 
and a fear that the organization would be British dominated. British Gui
ana was the first to withdraw, then Surinam, and finally in December 
1964, Puerto Rico submitted its resignation effective at the end of the 
following year. After these resignations the organization agreed to dis
solve.

On June 15, 1965, the Commonwealth created a public corporation, 
the Caribbean Economic Development Corporation257 258 259 (CODECA) to 
promote economic development of the Caribbean area.260 Section 17 of 
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the act creating CODECA envisions the possibility of some type of rela
tionship between the Commonwealth and foreign powers:

The Government of the Commonwealth of Puerto Rico hereby 
pledges to, and agrees with, any person or agency, whether federal, 
Commonwealth, or foreign, subscribing or acquiring bonds or other obli
gations of the Corporation, not to mortgage, limit, or restrict the prop
erty, revenue, incomes, rights or any of the corporate powers essential 
for the Corporation to discharge its duties, until such time as said 
bonds or other obligations, regardless of date, and inclusive of the in
terest accrued therefrom, are totally paid and withdrawn.261

States government officials. See Priest, U.S. Explains 'Independence’, San Juan Star, Jan. 28,
1965, at 1, col. 1.

261 p.R. laws Ann. tit. 23, § 261 (o) (1965 Supp.).
262 Publicidad Badillo, This Week in Puerto Rico, Aug. 5, 1966, p. 3. It his been reported 

that CODECA is considered an international organization for the purpose of receiving funds 
under the Foreign Assistance Act.

263 Another example of this desire for separate recognition was the raising of the Puerto 
Rican flag and the refusal to fly the United States flag during the Caribbean games held in 
Puerto Rico in June, 1966.

264 Preece, Reorganized State Dept. Has New Foreign Section, San Juan Star, Jan. 28,
1966, at 3, col. 2.

265 San Juan Star, Oct. 30, 1965, at 3, col. 1.

The purpose of CODECA is to serve as a research organization in 
Caribbean economic development, but it also has some financial ability 
to implement its research findings. It also serves as a secretariat for vari
ous conferences that are held in the Caribbean. The relationship be
tween the various Caribbean entities and Puerto Rico with respect to 
CODECA is informal and, since the organization is quite young, it is too 
early to judge its effectiveness.262

CODECA is also evidence of a Puerto Rican desire for an increased 
separate identity in the foreign sphere.263 In this regard it should be 
noted that the Department of State of the Commonwealth of Puerto Rico 
was recently reorganized and that a new Division of Foreign Relations 
has been established to relate more directly with international organiza
tions and the countries of Latin America and the Caribbean.264 The Com
monwealth State Department now publishes a Spanish language bulletin, 
Carta de Puerto Rico, containing information on Puerto Rican current 
events which it sends to news media throughout Latin America.

Puerto Rico has also suggested that it have commercial attaches in 
Latin American embassies to encourage tourism and the promotion of 
Puerto Rican products. This suggestion seems to have met with a favor
able response from the United States Department of Commerce.265
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F. FEDERAL ASSISTANCE: POVERTY AND 

GRANT-IN-AID PROGRAMS

Puerto Rico receives federal assistance under a variety of programs. 
There is no consistent pattern for this assistance; in some cases Puerto 
Rico is treated like a State, in others it is afforded special treatment.260 
Thus, the poverty program207 defines a "State” to include Puerto Rico in 
section 609, but treats Puerto Rico specially for the purposes of the Youth 
programs (Title I) and the Urban and Rural Community Action pro
grams (Title II). The National Defense Education program and the Ele
mentary and Secondary Education Act of 1965 both treat Puerto Rico 
differently from a State. The formula undoubtedly is less advantageous 
to Puerto Rico under the Elementary and Secondary Education Act of 
1965, but with respect to the National Defense Education Act the result 
is less clear.266 267 268 269 270 * 272

266 Computation of total federal benefits is most difficult, both because of problems of 
definition and the differing operation of the federal programs. The Status Commission calcu
lated that Puerto Rico received total grant-in-aid and transfer payments of $92.9 million in 
fiscal year 1964 which would have been increased by $85.5 million if Puerto Rico were a state. 
The Status Commission computed the net flow of federal funds to Puerto Rico at $313 mil
lion which would have been reduced to $226.9 million if it were a state. Status Commission 
Rep. 87-89 (Tables B-2 & B-3). The major (factor in these total flow figures is the federal 
tax exemption. A similar computation was conducted in 1959 by the Bureau of the Budget. 
See R. Hunter, Puerto Rico: A Survey of Historical, Economic, and Political 
AFFAIRS, 86th Cong., 1st Sess. (Comm, print 15, 1959). For comment on this 1959 analysis 
see Hearings on H.R. 9234 Before a Special Subcomm, on Territorial and Insular Affairs of 
the House Comm, on Interior and Insular Affairs, 86th Cong., 1st Sess. 429-36 ( 1959) (State
ment of Luis A. Ferre), and Hearings on Puerto Rico Before the Subcomm, on Territorial and 
Insular Affairs of the House Comm, on Interior and Insular Affairs, 88th Cong., 1st Sess. 148- 
56 (Statement of Dr. Arthur E. Burns); 264-66 (Comments of Dr. Rafael de Jesus Toro) 
(1963).

267 Economic Opportunity Act of 1964, Pub. L. No. 88-452, 78 Stat. 508 (codified in scat
tered sections of 42 U.S.C.).

268 Compare 20 U.S.C. § 238(d) (1964), as amended, (Supp. II, 1965-1966), with 20 
U.S.C. § 403(a) (1964), as amended, (Supp. II, 1965-1966).

269 Compare 42 U.S.C. § 1383(a) (2) (1964), as amended, (Supp. II, 1965-1966) with 
42 U.S.C. § 1383(a)(1) ( 1964), as amended, (Supp. II, 1965-1966).

270 Compare 42 U.S.C. § 603 (a)(2) (1964), as amended, (Supp. II, 1965-1966) with 
42 U.S.C. § 603(a)(1) (1964), as amended, (Supp. II, 1965-1966).

277 See 42 U.S.C. §§ 724(a), (b) (1964).
272See 29 U.S.C. § 41(h)(1)(B) (1964).

The standard for determining the federal contribution for Old Age 
Assistance under Social Security is different and less favorable for Puerto 
Rico than a State of the Union,209 and the same is true with respect to 
Aid to Families with Dependent Children.2,0 On the other hand, Puerto 
Rico is placed in the same position as the most favored State of the Union 
with respect to assistance under the child-welfare services program2,1 and 
the Vocational Rehabilitation Act.2'2
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Similarly, treatment of Puerto Rico varies when it is to receive match
ing grants-in-aid. Under the highway program Puerto Rico is not treated 
as favorably as a State,273 while the formula for federal assistance for hos
pital construction again allots the maximum percentage provided for any 
State to Puerto Rico.2'4 The air pollution control program,2'5 the slum 
clearance and urban renewal program,2‘e the public works program,2" 
the medical facilities program,27S 276 277 278 279 280 the program grants on aging under the 
Older Americans Act of 1965,2,9 and the Public Works and Economic 
Development Act of 19652SO do not single out Puerto Rico for special 
treatment, but treat it as a State of the Union.

2735^23 U.s.c. § 103(d) (1964).
274See 42 U.S.C. § 291b(c)(l) (1964).
275 See id. § 1857(h) (d).
276 See id. § 1460(h).
277 See id. § 1496.
278 See id. § 2910(a).
279 See 42 U.S.C. § 3106 (Supp. II, 1965-1966).
280 See id. § 3216.

VI. Conclusion

Puerto Rico occupies a unique place in American law. This unique 
treatment is frequently desirable to meet Puerto Rico’s special political 
and cultural situation. It should not be regarded as indicative of a value 
judgment, good or bad, but rather—similar to all legal acts—as respon
sive to the needs of a certain people at a given time. Treatment of Puerto 
Rico in federal legislation varies: for some purposes Puerto Rico is a 
"State,” for others, a "territory”; for some occasions it is part of the United 
States, while for others it is "foreign.” In some cases, such as in the tax 
and foreign participation areas, there has been a careful consideration of 
Puerto Rico’s special need; while in other cases, notably in the case of 
grant-in-aid and welfare benefits, the inconsistent treatment appears diffi
cult to rationalize.

Further, as a result of a series of historic events, most significantly 
the establishment of the Commonwealth of Puerto Rico in 1952, the ap
plicability of federal legislation to Puerto Rico is frequently unclear. To 
some extent this lack of clarity permits a greater flexibility and allows for 
administrative adjustment at the enforcement level. On the other hand, 
at times this lack of clarity acts only as an irritant to interested parties 
and calls for a sharper definition.

The United States-Puerto Rico Commission on the Status of Puerto 
Rico recently recommended the establishment of joint ad hoc committees 
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to explore solutions to specific problems as they arise.281 Governor San
chez Vilella of the Commonwealth responded by suggesting the creation 
of a permanent committee within the Commonwealth to put forward the 
problems with which the ad hoc committees might deal.282 This should 
prove to be a useful procedure for making continuing, necessary adjust
ments in the Puerto Rican-United States relationship.

281 Status Commission Rep. 5.
282 See Stella, Sanchez Offers New Proposal on Status, San Juan Star, Aug. 9, 1966, at 1, 

col. 1, (address of Governor Sanchez Vilella, Aug. 8, 1966).
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1347 U.S. 483 (1954).
2 12 Race Rel. L.R. 85 (W.D. Va. 1966). On December 5, 1966, the United States Dis

trict Court for the Western District of Virginia issued an order of abstention on the ground 
that the abstention doctrine requires a federal district court to stay prosecution until termina
tion of a pending state court suit involving the same issues. Id. at 91. The United States Su
preme Court reversed and remanded the suit to the district court for consideration on the 
merits. 387 U.S. 423 (1967) (per curiam).

3 260 F. Supp. 323 (E.D. Pa. 1966). The federal district court initially disposed of the 
case without reaching the constitutional questions by holding that Girard College was subject 
to the proscriptions of the Pennsylvania Public Accomodations Act. The court also granted 
the requested injunction. 260 F. Supp. 358 (E.D. Pa. 1966). The Third Circuit reversed the 
case and remanded it to the district court for a determination of the fourteenth amendment

In the context of three recent cases, the author explores the various 
possible approaches to state action in the area of racially discriminatory 
charitable trusts. In addition, Mr. Nelkin offers certain nonconstitu
tional alternatives which future courts might employ to avoid having to 
treat such trusts under the fourteenth amendment.

While great emphasis has been placed upon securing integrated edu
cation for students of public educational institutions, the private school 
remains a citadel of racial immiscibility. That such a bifurcation has 
occurred is quite understandable. Racial discrimination in the public 
school, without doubt, falls within constitutional proscriptions as an
nounced by the now sacred case of Brown v. Board of Educ.1 An attack 
on the racially discriminatory private school, however, requires applica
tion and, in most cases, extension of current conceptual notions of the 
"state action” doctrine.

Employing as a tool of analysis the racially discriminatory private 
school and expanding, where necessary, to an examination of charitable 
trusts in general, this article will attempt an exploration of the present 
status of the state action doctrine, as well as the possibility of expanding 
that doctrine to reach institutions heretofore considered unassailable. 
Analysis will proceed within the framework of three cases: Sweet Briar 
Inst. v. Butt on ,2 Pennsylvania v. Brown? and Coffee v. William Marsh 

272
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Rice Univ.* 4 5 6 7 Each of these cases has been selected for the unique set of 
questions it raises.

question. 373 F.2d 771 (3d Cir. 1967). On July 5, 1967, the districtcourt held that the case 
was controlled by Evans v. Newton, 382 U.S. 296 (1966), and that the racial discrimination 
ordered by Stephen Girard violated the fourteenth amendment. 270 F. Supp. 782 (E.D. Pa. 
1967).

4 408 S.W.2d 269 (Tex. Civ. App. 1966) (writ refused N.R.E.), aff’g Rice Univ. v. Carr, 
9 Race Rel. L.R. 613 (Harris County Ct. 1964).

5 The attorney general is charged with policing charitable trusts. See 2A G. BOGERT, 
Trusts §§411-17 (rev. ed. 1953); 4 A. Scott, Trusts § 391 (2d ed. 1956).

6 "The said corporation shall be formed for the object and with the power of establishing 
and maintaining within the State of Virginia, a school or seminary for the education of white 
girls and young women . . . .” 12 RACE Rel. L.R. at 86.

7 "White and colored children shall not be taught in the same school.” VA. CONST. § 140 
(1928).

8 Every gift, grant, devise or bequest which, since April second, eighteen hundred 
and thirty-nine has been or at any time hereafter shall be made for literary purposes 
or for the education of white persons, and every gift, grant, devise or bequest which, 
since April tenth, eighteen hundred and sixty-five, has been or at any time hereafter 
shall be made for literary purposes or for the education of colored persons, and every 
gift, grant, devise or bequest made hereafter for charitable purposes, whether made 
in any case to a body corporate or unincorporated, or to a natural person, shall be 
as valid as if made to or for the benefit of a certain natural person, except such de
vises or bequests, if any, as have failed or become void by virtue of the seventh sec
tion of the act of the General Assembly passed on April second, eighteen hundred 
and thirty-nine, entitled "an act concerning devises made to schools, academies and 
colleges.” Nothing in this section shall be so construed as to give validity to any 
devise or bequest to or for the use of any unincorporated theological seminary.

Va. Code Ann. § 55-26 (1959).
9 U.S. Const, amend. XIV, § 1.
10 Until 1959, Girard College was administered by the Board of City Trusts, an instru

mentality of the State of Pennsylvania. The Board’s adherence to the restrictive terms of Ste
phen Girard’s will was held violative of the fourteenth amendment by the United States Su
preme Court. Pennsylvania v. Board of Directors of City Trusts, 353 U.S. 230 (1957). On 
remand, the Pennsylvania Supreme Court remanded to the Orphans’ Court of Philadelphia 
County after first vacating the earlier decrees of the Orphans’ Court. 7 Pa. Fiduc. Rep. 554 

In the Sweet Briar case, Sweet Briar Institute brought an action in 
federal district court to enjoin the state and county attorneys general" 
from initiating any proceeding to enforce racially restrictive language 
present in the original trust agreement® and in state constitutional' and 
statutory8 provisions. The Institute also requested a judgment declaring 
the state constitutional and statutory provisions violative of the equal pro
tection clause of the fourteenth amendment.9 Sweet Briar has been se
lected as representative of those situations in which the state or its in
strumentality has been an active and direct participant in the racially 
discriminatory conduct. Ample opportunity exists to examine within the 
facts of that case the present state of development of the state action doc
trine as well as the various theories from which the present doctrine de
veloped.

Pennsylvania v. Brown is the latest chapter in the Girard College 
litigation.10 Following the United States Supreme Court’s refusal to re
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view the decision of the Pennsylvania Supreme Court permitting state- 
appointed private trustees to discriminate, this suit was brought in federal 
district court against the private trustees on behalf of Negro applicants 
otherwise qualified for admission to Girard College. Plaintiffs have 
asked for an injunction restraining the trustees from continuing to re
fuse admittance to the infant plaintiffs and other qualified applicants 
solely on the basis of race.

Because the state is at most indirectly involved in the racially dis
criminatory practices of Girard College, the Girard case is a proper ve
hicle for an analysis of the countervailing considerations which urge 
either an extension of the state action doctrine so as to encompass the 
facts of the present situation or a truncating of that doctrine at its present 
stage of development with the necessary result of permitting the racial 
discrimination to continue.

In the Rice University litigation, Rice and its trustees instituted a 
state district court action against the Attorney General of Texas seeking 
a judgment authorizing departure from restrictions in the school’s orig
inal trust instrument and charter.11 The restrictions under attack pro
hibited the charging of tuition and limited admission to white students.12

(Sup. Ct. 1957). The Orphans’ Court, without notice or opportunity for the parties to be 
heard, removed the Board of City Trusts from its position as trustee of the college and ap
pointed private persons in the Board’s stead. Girard Estate, 7 Pa. Fiduc. Rep. 555 (1957); 
Girard Estate, 7 Pa. Fiduc. Rep. 606 (1957). On appeal, the Pennsylvania Supreme Court 
found the action of the Orphans’ Court to be nonviolative of the mandate of the United States 
Supreme Court, the fourteenth amendment, or the will of Stephen Girard. Girard College 
Trusteeship, 391 Pa. 434, 138 A.2d 844 (1958). The United States Supreme Court dismissed 
the appeal and, treating the appeal as a petition for certiorari, denied the writ. Pennsylvania 
v. Board of Directors of City Trusts, 357 U.S. 570 (1958). The policy of apartheid has been 
continued by the substituted trustees.

11 Rice Univ. v. Carr, 9 Race Rel. L.R. 613 (Harris County Ct. 1964), aff’d sub nom. 
Coffee v. William Marsh Rice Univ., 408 S.W.2d 269 (Tex. Civ. App. 1966) (writ refused 
N.R.E.).

12 The original Indenture, dated May 13, 1891 and executed by William Marsh Rice and 
six others chosen by him, provided for the establishment of an institution which has become 
Rice University. The Indenture provided that educational opportunities to be offered at the 
contemplated institution were to be free of charge and for white students.

13 "In passing, and although the issue is not raised because Appellants made no assign
ment of error in connection therewith and have ignored it in their brief, the Fourteenth Amend
ment to the Constitution of the United States provides a wholly independent ground sustaining 
the judgment of the trial court on the color question.” Brief for Appellee at 44, Coffee v. Wil
liam Marsh Rice Univ., 408 S.W.2d 269 (Tex. Civ. App. 1966) (writ refused N.R.E.).

While constitutional issues could have been raised in the Rice litiga
tion, none in fact were. Instead, the briefs focus on a theory of action 
couched exclusively in trust law.13 The case therefore serves two pur
poses. It presents an alternative method of attacking racial restrictions 
fettering charitable institutions, and it also permits an examination of 



1967] Charitable Trusts 275

possible dispositions of a case after a racial restriction has been found ob
jectionable either on constitutional or nonconstitutional grounds.

Sweet Briar and Patent State Action

Sweet Briar Institute’s request for a judgment declaring those Vir
ginia constitutional and statutory provisions requiring segregation in ed
ucation to be violative of the fourteenth amendment should pose no 
problem for the court. No doubt exists that positive state legislation 
requiring segregation of the races is constitutionally proscribed.11

14 Brown v. Board of Educ., 347 U.S. 483 (1954). In Brown, state constitutional and stat
utory provisions requiring segregation of the races in public schools were held to deny Negro 
children the equal protection of the laws guaranteed them by the fourteenth amendment. Sim
ilar constitutional and statutory provisions were overturned in Guillory v. Administrators of 
Tulane Univ., 203 F. Supp. 855 (E.D. La.), motion for new trial granted sub nom. Guillory v. 
Administrators of Tulane Educ. Fund, 207 F. Supp. 554 (E.D. La.), aff’d sub nom. Guillory v. 
Administrators of Tulane Univ., 306 F.2d 489 (5th Cir.), new trial 212 F. Supp. 674 (E.D. La. 
1962); LA. Const, art. 12, § 24; Act 43 of 1884, La. Rev. Stat. Ann. tit. 17, ch. 6 note.

It should be noted that while the two trial judges reached opposite results as to whether 
there were sufficient state contacts to taint the private character of Tulane University’s racial 
policy with state action, the trial judges agreed that the statutory and constitutional provisions 
requiring segregation were unconstitutional and void.

15 As to the duties of an attorney general with respect to charitable trusts, see authorities 
cited note 5 supra.

16 The Commonwealth of Virginia imposed the racial restriction upon the Williams 
will in the following manner. First, the Supreme Court of Appeals of Virginia held 
that in the absence of authorizing legislation, all charitable trusts including trusts 
for the establishment and maintenance of schools were void under Virginia law be
cause such trusts were too indefinite and uncertain as to the beneficiaries.

Second, ... the Virginia General Assembly prospectively authorized "devises or 
bequests ... for the establishment or endowment of any unincorporated school, aca
demy or college within this commonwealth, for the education of free white persons,” 
except for theological seminaries ....

Third, ... the Virginia General Assembly amended the statute to add a separate 
clause validating devises and bequests made since April 10, 1865 "for the education 
of colored persons within this state,” identical in all other respects to the clause au
thorizing bequests and devises “for the education of white persons within the state.” 

Brief for Plaintiff at 41-42, Sweet Briar Inst. v. Button, 12 Race Rel. L.R. 85 (W.D. La. 1966) 
(citations omitted).

In Triplett v. Trotter, 169 Va. 440, 193 S.E. 514 (1937), the Supreme Court of Appeals of 
Virginia held that the above statute validated bequests for the benefit of racially segregated 
schools, but did not validate similar bequests for the benefit of racially integrated schools. The 
court went even farther and held that where a bequest or devise is silent on the question of 
race, the statutory racial restriction was to be read into the will in order to save the gift.

A more important question involved in Sweet Briar is whether the 
restrictive language of the will of Indiana Fletcher Williams establishing 
Sweet Briar Institute can constitutionally be enforced by the state attor
ney general.13 Here again, the solution is not terribly troublesome once 
it is realized that under Virginia law, only those charitable trusts which 
contained discriminatory restrictions were entitled to enforcement.10 
Thus, not only did Virginia encourage discrimination, but, in actuality, 
that state required it. The United States Supreme Court has addressed 
itself to the question of state-required private discrimination in its review 14 15 16 
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of convictions of Negroes under state criminal trespass statutes.1' In 
each of these trespass cases, the convicted defendants had refused to com
ply with requests by private individuals to refrain from trespassing on 
private property.1 s Defendants in each case were able to point to some 
type of state "legislative” action requiring the establishment in question 
to be operated on a segregated basis.17 18 19 The Court was willing to con
cede that had the exclusion of Negroes been solely a matter of the pro
prietor’s free choice, the criminal trespass conviction would be constitu
tionally unobjectionable.20 However, once the state had fettered the in
dividual’s freedom of choice, the discrimination became subject to the 
proscription of the fourteenth amendment.21 The Court refused to en
gage in a game of guessing what the individual would have done absent 
statutory requirements of discrimination, or what the individual would 
have done had he been unaware of the state-imposed requirement to 
maintain segregation. The enactment of the statute was alone sufficient 
to justify applying the fourteenth amendment to the otherwise private 
discrimination.22 It would seem that the restrictive provisions of the will 

17 See, e.g., Robinson v. Florida, 378 U.S. 153 (1964); Peterson v. City of Greenville, 373 
U.S. 244 (1963); Gober v. City of Birmingham, 373 U.S. 374 (1963); Lombard v. Louisiana, 
373 U.S. 267 (1963). But cf. Adderly v. Florida, 385 U.S. 39 (1966); Bell v. Maryland, 378 
U.S. 226 (1964).

18 This should bring to inind the hypothetical example often invoked to test the limits of 
state action. The example is that of a private homeowner who desires to oust an uninvited 
guest solely because the intruder is a Negro and requests the assistance of the state (police) to 
effect the ouster. For a general discussion of whether there exists a liberty to discriminate 
solely on the basis of race, see text accompanying notes 181-202 infra.

19 E.g., Robinson v. Florida, 378 U.S. 153 (1964) (administrative ruling); Peterson v. 
City of Greenville, 373 U.S. 244 (1963) (municipal ordinance); Gober v. City of Birmingham, 
373 U.S. 374 (1963) (municipal ordinance); Lombard v. Louisiana, 373 U.S. 267 (1963) 
(public pronouncements of city officers).

20 "It cannot be disputed that under our decisions 'private conduct abridging individual 
rights does no violence to the Equal Protection Clause unless to some significant extent the 
State in any of its manifestations has been found to have become involved in it.’ ” Peterson v. 
City of Greenville, 373 U.S. 244, 247 (1963), citing Burton v. Wilmington Parking Authority, 
365 U.S. 715, 722 (1961).

21 It cannot be denied that here the city of Greenville, an agency of the State, has 
provided by its ordinance that the decision as to whether a restaurant facility is to 
be operated on a desegregated basis is to be reserved to it. When the State has com
manded a particular result, it has saved to itself the power to determine the result 
and thereby "to a significant extent” has "become involved” in it, and, in fact, has 
removed that decision from the sphere of private choice. It has thus effectively de
termined that a person owning, managing or controlling an eating place is left with 
no choice of his own but must segregate his white and Negro patrons.

Peterson v. City of Greenville, 373 U.S. 244, 247-48 (1963).
22 Consequently these convictions cannot stand, even assuming, as respondent contends, 

that the manager would have acted as he did independently of the existence of the 
ordinance. The State will not be heard to make this contention in support of the 
convictions. For the convictions had the effect, which the State cannot deny, of en
forcing the ordinance passed by the City of Greenville, the agency of the State. 
When a state agency passes a law compelling persons to discriminate against other 
persons because of race, and the State’s criminal processes are employed in a way 
which enforces the discrimination mandated by that law, such a palpable violation 
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of Indiana Fletcher Williams must be considered unenforceable under 
the reasoning of a majority of the Supreme Court.2' This would be so 
even if the Court retreats to the position that actual influence by the 
state must be shown. Ample evidence exists to demonstrate that the set
tlor drafted her will with the Virginia statute in mind.23 24 25 26 27

of the Fourteenth Amendment cannot be saved by attempting to separate the mental 
urges of the discriminators.

Id. at 248.
23 It should be noted that Mr. Justice Harlan was unwilling to hold so broadly as the ma

jority in the criminal trespass cases. In a special concurring opinion to Peterson, the Justice 
set out what he considered to be the proper test. "{T]he question in each case, if the right of 
the individual to make his own decisions is to remain viable, must be: was the discriminatory 
exclusion in fact influenced by the law . . . ?” Id. at 252. For Justice Harlan, the presence of 
state legislation requiring discrimination is not conclusive of the involvement of the state. He 
would hold that a showing of such legislation is sufficient merely to make out a prima facie 
case of invalid state action. The burden of proving that the exclusion was solely the product of 
private choice would then shift to the state. At best, Justice Harlan’s test of "attempting to 
separate the mental urges of the discriminators” seems difficult to apply. Id. at 248. Could 
it not be said that if other individuals had been influenced by the statutes and their conduct 
had ripened into a custom to which a private discriminator ascribed, the discriminator’s choice, 
although apparently freely made, was really induced by the state one step removed?

Is a custom of segregation invalid state action? See Garner v. Louisiana, 368 U.S. 157 
(1961) (Douglas, J., concurring). The suggestion has been made that such a hypothesis would 
make the state responsible when it enforces private segregation practices if the state is Louisi
ana, but not if the state is Massachusetts. See Henkin, Shelley v. Kraemer: Notes for a Revised 
Opinion, 110 U. PA. L. Rev. 473, 482 n.19 (1962).

24 Comparison of the language of the testratrix’s will and the language of the Virginia 
statute reflects a careful attempt to follow the requirements of the statute.

25 382 U.S. 296 (1966).
26 The majority did not feel compelled to reach the question. Id. at 300-01 n.3.
27 Any person may by appropriate conveyance, devise, give, or grant to any municipal 

corporation of this State, in fee simple or in trust, or to other persons as trustees, 
lands by said conveyance dedicated in perpetuity to the public use as a park, pleasure 
ground, or for other public purpose, and in said conveyance, by appropriate limita
tions and conditions, provide that the use of said park, pleasure ground, or other 
property so conveyed to said municipality shall be limited to the white race only, or 
to w'hite women and children only, or to the colored race only, or to colored women 
and children only, or to any other race, or to the women and children of any other 
race only, that may be designated by said devisor or grantor ....

Ga. Code Ann. § 69-504 (1957).

It is not only extremely doubtful that the Court will retreat from the 
position taken in the criminal trespass cases, it is also highly improbable 
that the high water mark as to the effect of state racial statutes has yet 
been reached. In the 1966 case of Evans v. Newton?" Mr. Justice White 
in a concurring opinion reached the question of whether fourteenth 
amendment guarantees attach when a state statute merely permits segre
gation.-1’ Augustus O. Bacon, a United States Senator, had devised land 
to the mayor and council of Macon, Georgia for use as a public park for 
white persons only. Unlike the mandatory legislation in Sweet Briar and 
the criminal trespass cases, the Georgia statute merely permitted racial 
restrictions in grants of land to municipal corporations for public parks.2' 
Prior to this statute, however, it was doubtful whether under Georgia 
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charitable trust law, a trust alleging to be charitable on the ground that 
it was for the benefit of the community would be upheld if a portion of 
the community were excluded from beneficiary status.28 Justice White 
concluded that the existence of the facilitating statute implicated the state 
in the otherwise private discrimination despite language in Senator Ba
con’s will to the effect that restricting use of the park to whites was the 
Senator’s personal decision.29 30 Cited for support of this position was Rob
inson v. Florida™ one of the criminal trespass cases. Obviously, the 
theory of the majority of the Court that private choice is immaterial 
seems ripe for extension to situations where statutes merely facilitate dis
crimination.31

28 The language of Ga. Code Ann. § 108-203 (1959) mirrors the Statute of Charitable 
Uses, 43 Eliz. I, c.4 (1601) and has the effect of fully adopting in Georgia the common law of 
charities. Jones v. Habersham, 107 U.S. 174 (1882). In the leading case of Commissioners 
for Special Purposes of Income Tax v. Pemsel, 1891 A.C. 531, Lord MacNaghten expressed 
the judicial idea of the scope of charitable purposes. There were four legally recognized divi
sions of charity: 1) trusts for the relief of poverty; 2) trusts for the advancement of education; 
3) trusts for the advancement of religion; and 4) trusts for other purposes beneficial to the 
community but not falling within any of the preceding divisions.

Lord MacNaghten’s first three categories have long been recognized as beneficial to the 
community as a whole even if immediate benefit is limited to a relatively small group . Thus 
these first three categories satisfy Professor Scott’s general definition of "charitable” since the 
accomplishment of the trust purpose is "of such social interest to the community as to justify 
permitting property to be devoted to the purpose in perpetuity.” 4 A. SCOTT, TRUSTS § 368 
(2d ed. 1956). However, if the trust in Evans is charitable, it must be so under the fourth cri
terion. Therefore, as Professor Scott states, "a trust to promote the happiness or well-being of 
members of the community is charitable, although it is not a trust to relieve poverty, advance 
education, promote religion or protect health. In such a case, however, the trust must be for 
the benefit of the members of the community generally and not merely for the benefit of a 
class of persons.” 4 A. Scott, Trusts § 375.2, at 2715 (2d ed. 1956).

29 Senator Bacon stated in his will that while he had only the kindest feeling for Negroes, 
he was of the opinion that "in their social relations the two races (white and negro) should be 
forever separate.” Evans v. Newton, 382 U.S. 296, 297 (1966).

30 378 U.S. 153 (1964).
31 Could the germinal base of the facilitation theory be McCabe v. Atchinson, T. & S.F. 

Ry., 235 U.S. 151 (1914)? In that case, the Oklahoma Separate Coach Law was held to vio
late the equal protection clause of the fourteenth amendment. The unconstitutional statute 
had permitted carriers to provide sleeping, dining, and chair cars for whites but not for Ne
groes, i.e., the statute permitted unequal transportation facilities for Negroes and whites al
though it did not require them.

See also Anderson v. Martin, 375 U.S. 399 (1964). The state practice of disclosing the 
race of candidates for public office on ballots was held to deny equal protection of the laws. 
The Court noted that even though the state practice did not require individual voters to dis
criminate, it did encourage and assist them to do so. Cf. Gannt v. Clemson Agric. College, 320 
F.2d 611 (4th Cir.), cert, denied, 375 U.S. 814 (1963). The Fourth Circuit stated:

The distinction drawn between prohibition and discouragement is a novel one in 
legal literature, and we must hold it unacceptable. Under the Constitution of the 
United States a state may no more pursue a policy of discouraging and impeding 
admission to its educational institutions on the ground of race than it may maintain 
a policy of strictly prohibiting admission on account of race.

Id. at 613.

Are there any limits to the concept of facilitation? Mr. Justice 
White makes a strong point of the fact that prior to Georgia’s facilitating
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legislation, strong doubt existed as to the validity of a charitable trust for 
a public park with a segment of the public excluded from enjoyment of 
the benefit. Could then the underlying assumption be that the discrim
ination must have been impossible prior to the state’s facilitation? If 
this is a proper reading of Justice White’s concurring opinion, another 
problem must be considered. What of states which have enacted some 
statutory or constitutional bar to private discrimination and have later 
sought to repeal it? Can anti-discrimination legislation ever be consti
tutionally repealed? It was this precise question which confronted the 
United States Supreme Court in its dealing with California’s "Proposition 
Fourteen.”32

32 Reitman v. Mulkey, 387 U.S. 369 (1967), aff’g 64 Cal. 2d 529, 413 P.2d 825, 50 Cal. 
Rptr. 881 (1966).

33 The first paragraph of the proposal submitted to the voters, found in all reports of the 
case, provided as follows:

Neither the State nor any subdivision or agency thereof shall deny, limit or abridge, 
directly or indirectly, the right of any person, who is willing or desires to sell, lease 
or rent any part or all of his real property, to decline to sell, lease or rent such prop
erty to such person or persons as he, in his absolute discretion, chooses.

34 At the time of Proposition Fourteen’s proposal, the following backdrop of nondiscrim
ination legislation existed: (1) Unruh Civil Rights Act prohibited discrimination on grounds 
of "race, color, religion, ancestry, or natural origin” by "business establishments of every kind.” 
Cal. Civ. Code §§ 51-52 (West Supp. 1966). (2) Hawkins Act prohibited racial discrimina
tion in publicly assisted housing accomodations; broadened in 1961 by enactments proscribing 
discriminatory covenants affecting real property, and racially restrictive conditions in deeds of 
real property. Ch. 1681, Cal. Stat. 4074 (1959). (3) Rumford Fair Housing Act—supersed
ing Hawkins Act—provided that "the practice of discrimination because of race, color, religion, 
natural origin, or ancestry ... is declared to be against public policy.” The Rumford Act pro
hibited such discrimination in the sale or rental of any private dwelling containing more than 
four units. The state Fair Employment Practices Commission was empowered to enforce the 
act. Cal. Health & Safety Code §§ 35700-44 (1967).

35 Cal. Const, art. I, § 26.

"Proposition Fourteen” was a measure submitted to the voters of 
California which proposed to allow discrimination for any reason what
ever33 in the sale, lease, or rental of housing. At the time of the submis
sion of this proposal to the voters, California was committed to a policy 
of nondiscrimination in housing as well as in most other spheres of com
mercial conduct.34 The alleged purpose of the initiative was to return 
the State of California to a position of neutrality with respect to racial 
discrimination in housing. In the 1964 general election, "Proposition 
Fourteen” was approved by the California electorate and subsequently 
incorporated into the state constitution.35 In Reitman v. Mulkey, the 
Supreme Court had before it the injunctive relief request of Negro plain
tiffs who had been refused tenancy by an apartment building owner. 
The plaintiffs’ requested relief had been denied by the state trial court on 
the strength of the new constitutional provision permitting discrimina
tion. However the California Supreme Court, after a comprehensive 
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examination of the historical development of the state action doctrine, 
had concluded that the state constitutional provision could not pass fed
eral constitutional muster. In the words of that court:

Here the state has affirmatively acted to change its existing laws from a 
situation wherein the discrimination practiced was legally restricted to 
one wherein it is encouraged, within the meaning of the cited decisions. 
Certainly the act of which complaint is made is as much, if not more, 
the legislative action which authorized private discrimination as it is 
the final private act of discrimination itself. ... It is thus apparent that, 
while state action may take many forms, the test is not the novelty of the 
form but rather the ultimate result which is achieved through the aid of 
the state processes. And if discrimination is thus accomplished, the na
ture of the proscribed state action must not be limited by the ingenuity 
of those who would seek to conceal it by subtleties and claims of neu
trality.36 37 38

36 64 Cal. 2d at 542, 413 P.2d at 834, 50 Cal. Rptr. at 890.
37 387 U.S. at 376.
38 But as we understand the California court, it did not posit a constitutional violation 
on mere repeal of the Unruh and Rumford Acts. It did not read either our cases or 
the Fourteenth Amendment as establishing an automatic barrier to the repeal of 
an existing law prohibiting racial discriminations ....

Id. The Court went on to point out that, "here we are dealing with a provision which does not 
just repeal an existing law forbidding private racial discriminations. Section 26 was intended 
to authorize, and does authorize, racial discrimination in the housing market. The right to 
discriminate is now one of the basic policies of the State.” Id. at 380-81. It is difficult to per
ceive why the California court’s characterization of the "Proposition Fourteen” set of circum
stances ("the State [has] taken affirmative action designed to make private discriminations 
legally possible” quoted in 387 U.S. at 375.) would be inapposite to the mere repeal of anti
discrimination legislation. The distinction which the United States Supreme Court urges 
would seem to be the incorporation into the state constitution of an affirmative statement of 
"neutrality” as opposed to the mere deletion of nondiscrimination provisions. The distinction 
is logical, but may very well lack a practical difference with respect to the concept of facilitation.

39 Mr. Justice Harlan recognized this conjecture as a very real possibility.
I think that this decision is not only constitutionally unsound, but in its practical 

potentialities short-sighted. Opponents of state antidiscrimination statutes are now 
in a position to argue that such legislation should be defeated because, if enacted, it 
may be unrepealable.

387 U.S. at 395 (dissenting opinion).
40 Henkin, supra note 23, at 483 n.20.

Relying heavily on the California Supreme Court’s finding that "Propo
sition Fourteen” in effect "expressly authorized and constitutionalized 
the private right to discriminate,”3' the United States Supreme Court af
firmed.

Despite the majority’s careful attempt to limit the breadth of the 
Kelt man v. Mulkey holding,33 it would seem that anti-discrimination leg
islation may very well be a path of no return. Once a state has gone 
down the path, it may never be able to retreat.39 This interesting con
jecture was considered by Professor Louis Henkin in the context of anti
discrimination legislation of the post-Civil War Reconstruction period.40 
During that era, many of the Southern states enacted legislation forbid
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ding discrimination in wide spheres of private activity. Later this legisla
tion was repealed with the obvious intention of permitting private parties 
to discriminate. Can it be said that Mississippi is now responsible for all 
discrimination of a purely private nature upon which at one brief point 
in time that state had nondiscrimination statutes in effect? The argu
ment suggested by Professor Henkin against such a view is that if en
couragement is the important factor, the courts may be reluctant to as
sume that present day citizens of these states who are discriminating are 
aware of the previous legislation and its subsequent repeal. Thus any 
encouragement which the legislature intended by the repeal of the Re
construction statutes is now abrogated because of the passage of time.

It should be clear that Professor Henkin’s argument cannot stand in 
light of the criminal trespass cases and Mr. Justice White’s reasoning in 
Evans v. Newton since, under those views, it is immaterial whether the 
private discriminator is encouraged by or even aware of the legislative 
action requiring or permitting racial discrimination. Obviously the con
cept of facilitation has not yet been defined for all purposes. If repeal 
of anti-discrimination legislation can sometimes escape constitutional in
firmity, what circumstances are required? This question must await fur
ther clarification by the Court. The Court will undoubtedly have to set 
down some guidelines or be faced with an avalanche of litigation—for 
the very least extension of the Reitman v. Mulkey doctrine may well 
make it possible for courts to reach even the most private of charitable 
trusts located in states once under the Stars and Bars.

Girard and the Quest for State Action

When, as in the present Girard College litigation, no state legislation 
exists requiring or facilitating private discrimination, the task confronting 
a court is to determine if the state is nevertheless sufficiently identified 
with the private activity to~invdke the constitutional proscriptions of the 
fourteenth amendment.41

41 Counsel for Sweet Briar Institute cautiously prepared for the contingency that nei
ther state requirement nor state facilitation of racial discrimination would be found. Counsel 
argued the additional ground that sufficient state contacts are present to impute the private 
discrimination to the State of Virginia. Brief for Plaintiff at 54-56, Sweet Briar Inst. v. But
ton, 12 Race Rel. L.R. 85 (W.D. Va. 1966), rev’d and remanded, 387 U.S. 423 (1967) (per 
curiam).

42 109 U.S. 3 (1883).
■*3 365 U.S. 715, 721-22 (1961).

Since the Civil Rights Cases,42 actions of private persons and private 
institutions have been beyond the reach of the fourteenth amendment. 
Language of the Supreme Court in Burton v. Wilmington Parking Au
thority43 has affirmed the viability of that doctrine. Nevertheless, the
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absoluteness of the holding in the Civil Rights Cases has been undercut 
by the employment of numerous theories to implicate the state in private 
acts of discrimination.

STATE FUNCTION THEORY

An early theory employed was the state function theory. If the char
acter of the function performed by private individuals or institutions is 
one which generally would be undertaken by government, constitutional 
safeguards attend the activity. The doctrine had its genesis in the white 
primary cases.44 After numerous unsuccessful attempts to avoid con
frontation with the United States Constitution, proponents of Negro dis
enfranchisement lost the final battle in Terry v. Adams.45 In Terry, the 
Jaybird Democratic Association, a club consisting of all white voters in a 
Texas county, selected candidates for county offices to run for nomination 
in the official Democratic primary. The selection was made without the 
assistance of state laws, state election machinery, or state funds. With 
one exception in a sixty-year interval the Association’s candidates ran un
opposed in the Democratic primary without identification as the Associa
tion’s entrants. The election scheme was struck down by the Supreme 
Court. As the Court explained in Evans v. Newton,46 the tenor of Terry 
and the related voting decisions is that "when private individuals or 
groups are endowed by the State with powers or functions governmental 
in nature, they become agencies or instrumentalities of the State and sub

44 In 1927 the Supreme Court held unconstitutional a Texas statute which prohibited Ne
groes from voting in the Democratic primary. Nixon v. Herndon, 273 U.S. 536 (1927) . The 
Texas legislature attempted to vitiate this decision by forming an executive committee of the 
Democratic Party and giving it the power to decide on qualification for membership in the 
Democratic Party. The Supreme Court struck down this statutory scheme. Nixon v. Condon, 
286 U.S. 73 (1932). The Court at first refused to extend the fourteenth amendment to reach 
restrictions on membership imposed without statutory authority by the state convention of the 
Democratic Party. Grovey v. Townsend, 295 U.S. 45 (1935). However, after concluding six 
years later that a primary is an integral part of the electoral process, United States v. Classic, 
313 U.S. 299 (1941), the Court overruled Grovey by holding that where party membership 
was a prerequisite for voting in a primary, the exclusion of Negroes by a state convention was 
invalid under the fifteenth amendment. Smith v. Allwright, 321 U.S. 649 (1944).

After Smith v. Allwright, all statutory provisions regulating primary elections and political 
organizations conducting primaries were repealed by the South Carolina legislature. See gen
erally S.C. Code ANN. § 23-1 (1962). Nevertheless, the Fourth Circuit held that a political 
party, even if free of legislative control, is not to be regarded as a private club and for that rea
son exempt from the constitutional prohibitions against racial discrimination imposed by the 
fifteenth amendment. Rice v. Elmore, 165 F.2d 387 (4th Cir. 1947). Similarly, a South 
Carolina political party requirement that qualified voters, whites as well as Negroes, take, as a 
prerequisite for voting in its primary, an oath to support separation of the races was held un
constitutional under the fifteenth amendment. Baskin v. Brown, 174 F.2d 391 (4th Cir. 1949).

45 345 U.S. 461 (1953).
4C382 U.S. 296 (1966).
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ject to its constitutional limitations.”47 The fact that the state had not 
required discrimination was of no consequence to the Terry majority.48

47 Id. at 299.
48 345 U.S. at 462. However, Mr. Justice Minton dissented from this view. His argu

ment was that a state’s inaction in failing to prevent individuals from discriminating does not 
reach the level of positive state action proscribed by the Constitution. Id. at 489-90. For a 
discussion of state inaction as a possible form of state action, see text accompanying notes 205- 
12 infra.

49 Mr. Justice Harlan is of the opinion that the public function theory has been employed 
only with respect to the private company town. Evans v. Newton, 382 U.S. 296, 320-21 
(1966) (dissenting opinion).

50 Marsh v. Alabama, 326 U.S. 501 (1946); cf. Dorsey v. Stuyvesant Town Corp., 229 N.Y. 
512, 87 N.E.2d 541 (1949), cert, denied, 339 U.S. 981 (1950).

51 Marsh v. Alabama, 326 U.S. 501, 509 (1946).
52 Steele v. Louisville & N. Ry., 323 U.S. 192 (1944). See also Allen v. United States, 173 

F. Supp. 358 (Ct. Cl.), cert, denied, 361 U.S. 882 (1959); Betts v. Easley, 161 Kan. 459, 169 
P.2d 831 (1946).

53 149 F.2d 212 (4th Cir.), cert, denied, 326 U.S. 721 (1945).
34 "It is generally recognized that the maintenance of a public library is a proper function 

of the state . . . .” Id. at 217.

Voting is not the only "public function” area in which private indi
viduals have been subjected to the restraints of the Constitution.4'1 Exer
cise of constitutionally protected rights on the streets of a private com
pany town is safeguarded by the Constitution.50 In the words of the 
Court, a state is not justified in "permitting a corporation to govern a 
community of citizens so as to restrict their fundamental liberties . . . .”51 
Labor unions with exclusive bargaining rights also have been held sub
ject to the proscriptions of the Constitution.52 53 In serving as a congres
sionally appointed exclusive bargaining agent, the union is said to be 
serving a governmental function delegated to it by the federal govern
ment.

Closer to the question of educational trusts is the case of Kerr v. 
Enoch Pratt Free LibraryT’ In issue there'was the legality of discrimina
tion by a privately endowed library in Baltimore. The library maintained 
a training school for librarians, but refused to admit otherwise qualified 
Negro applicants to the training program. The Fourth Circuit found 
that the private discrimination was imputed to the state and, as such, vio
lated the equal protection clause of the fourteenth amendment. While 
the decision was not grounded exclusively on the public function theory, 
the court paid homage to that doctrine.54

Since Terry, all cases dealing with private performance of public 
functions have involved a combination of additional considerations in
cluding such factors as statutory authorization and financial control. 
Nevertheless, public function remains a partial ground for decisions pro
scribing private discrimination and has been employed to reach discrim
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ination by a private transit company,80 a private railway terminal,56 a 
dental association,5' and a volunteer fire company.56 The proper analysis 
of this line of cases would seem to be that the fourteenth amendment has 
been held to prohibit racial discrimination by a private institution which 
the_state permits to perform a public function even though the state does 
not require or enforce the discrimination involved.89

53 Boman v. Birmingham Transit Co., 280 F.2d 531 (5th Cir. I960).
36 Baldwin v. Morgan, 287 F.2d 750 (5th Cir. 1961).
57 Hawkins v. North Carolina Dental Soc’y, 355 F.2d 718 (4th Cir. 1966).
38 Everett v. Riverside Hose Co. No. 4, 261 F. Supp. 463 (S.D.N.Y. 1966).
39 See, e.g., Turner v. City of Memphis, 369 U.S. 350 (1962); Railway Employees’ Dep’t

v. Hanson, 351 U.S. 225 (1956); Public Util. Comm’n v. Pollak, 343 U.S. 451 (1952); Smith
v. Holiday Inns of America, Inc., 336 F.2d 630 (6th Cir. 1964); Eaton v. Grubbs, 329 F.2d 710
(4th Cir. 1964); Simkins v. Moses H. Cone Memorial Hosp., 323 F.2d 959 (4th Cir. 1963),
cert, denied, 516 U.S. 938 (1964).

60 No other evidence should be required than to note the vast state school systems and the
state institutions of higher learning.

«1 347 U.S. 483 (1954).
82 Id. at 493-
03 2 68 U.S. 510 (1925), cited with approval in Griswold v. Connecticut, 381 U.S. 479

(1965).
04 See Cochran v. Board of Educ., 281 U.S. 370 (1930) (taxes levied for private and public

school books, held, public purpose). See also Board of Educ. v. Barnette, 319 U.S. 624, 656
(1943) (Frankfurter, J., dissenting).

63 Guillory v. Administrators of Tulane Univ., 203 F. Supp. 855 (E.D. La. 1962).
™ld. at 858-59.

Could not discrimination by even the most private of educational 
institutions be reached by holding that education is a public Junction per- 
mitted by the state to be performed by private institutions? It is obvious 
that states are actively involved in the function of providing education.* ’0 
In Brown v. Board of Educ.,™ the Court stated that education is "perhaps 
the most important function of state and local governments.”62 Addi
tional support is offered by Pierce v. Society of Sisters™ which held that 
parents may fulfill state educational requirements by sending their chil
dren to private schools. Underlying this holding is the necessary assump
tion that private sçhools adequately perform what the state had deemed 
to be a public function.64

The question of education as a public function is not academic: it has 
been considered by at least one federal court. In the first of the Tulane 
University desegregation cases,65 Judge J. Skelly Wright expressed reser
vations as to whether education could ever be considered so private as to 
escape the fourteenth amendment. It was his contention that education 

whether offered by a public or private institution.66 
Wright found sufficient state contacts with Tulane * 36 * 38 39 * * * * * * * * * * * * * * * 

is of public interest 
Nevertheless  ̂Judge
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University to enjoin the discrimination without having to decide the pub
lic function question.

Application of the Terry doctrine to private schools would evoke nu
merous questions. Even if it were to be conceded that private schools are 
performing a public function, grounds exist for distinguishing education 
from such activities as voting, earning a living, and community living 
which have been held public in prior cases. In .each of these latter activ
ities, no alternative was available to an excluded party;0' if a person were 
denied the right to vote or the right to earn a living in his chosen trade, 
or to enjoy fundamental rights in his chosen community, he would be 
absolutely excluded from ever enjoying that right. In the case of edu
cation, however, the excluded party may avail himself of a mammoth 
system of elementary, secondary, and higher public schools existing side 
by side with private educational institutions.

A second question involves the parochial school. If the acts of all 
private schools are said to be the acts of the state, then in the case of pa
rochial schools, the state is unlawfully establishing a religion. Further
more, since the first amendmenFTreedom of religion is a "liberty” pro
tected from state encroachment by the fourteenth amendment,°'s to hold 
parochial schools unlawful as state establishment of religion has legal 
implications to say nothing of practical ones. The Supreme Court in 
Pierce v. Society of Sisters67 68 69 70 upheld the constitutional right of sects to 
maintain their own parochial school systems as well as the constitutional 
right of parents to send their children to parochial schools. The Court 
has also held that there is no state action establishing a religion when a 
state reimburses parents for expenses incurred in busing their children to 
parochial schools.'0 For the Supreme Court to hold now that all activi
ties of parochial schools are unlawful state action would necessarily over
rule forty years of precedent or else create an irreconcilable conflict in 
constitutional law.71 One simple solution to the apparent dilemma might 
be for the Court to concede that racial and religious questions are differ
ent, and that, consequently, concepts of state action must differ for these 
two areas:—The basis of the distinction could be that freedom of religion 
is~desirable, while freedom to discriminate because of race is not.

67 Miller, Racial Discrimination and Private Schools, 41 MINN. L. Rev. 245, 263 (1957).
68 Cantwell v. Connecticut, 310 U.S. 296 (1940).
69 2 68 U.S. 510 (1925).
70 Everson v. Board of Educ., 330 U.S. 1 (1947).
71 See Miller, supra note 67, at 263.

In any case, the Court need not reach the point of making distinc
tions until it is ready to characterize education as a public function. The 
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Supreme Court has made it quite clear that it is not ready to make such 
a revolutionary characterization of private education.'2

72 The Court’s adherence to the contrary view is illustrated by language in Evans v. New
ton, 382 U.S. 296 (1966):

If a testator wanted to leave a school or center for the use of one race only and in no 
way implicated the State in the supervision, control, or management of that facility,

' we assume arguendo, that no constitutional difficulty would be encountered.

Golf clubs, social centers, luncheon clubs, schools such as Tuskegee was at least in 
origin, and other like organizations in the private sector are often racially oriented. 
A park, on the other hand, is more like a fire department or police department that 
traditionally serves the community. Mass recreation through the use of parks is 
plainly in the public domain ....

Id. at 300-02 (emphasis added).
73 See, e.g., Guillory v. Administrators of Tulane Univ., 203 F. Supp. 855 (E.D. La. 1962).
74 Department of Conservation & Dev. v. Tate, 231 F.2d 615 (4th Cir. 1956), cert, denied, 

352 U.S. 838 (1956). Negro plaintiffs sought to enjoin their exclusion from a park solely on 
the basis of race. The park was then owned and operated by the state. Thereupon, the state 
initiated steps to arrange a lease of the property in order to avoid the contemplated decree 
awarding an injunction. Plaintiffs amended their complaint to request the additional relief 
of an injunction to restrain any lease that would allow the lessee to discriminate. The Fourth 
Circuit deemed immaterial any consideration of the state’s purpose in leasing and granted the 
injunction against the state and any future lessee.

75 See, e.g., City of Greensboro v. Simkins, 246 F.2d 425 (4th Cir. 1957); Coke v. City of 
Atlanta, 184 F. Supp. 579 (N.D. Ga. I960); Jones v. Marva Theatres, Inc., 180 F. Supp. 49 
(D. Md. I960); cf. Lawrence v. Hancock, 76 F. Supp. 1004, 1008 (S.D.W. Va. 1948). There 
remains open the question of whether a tenant in a public housing project should be proscribed 
from excluding whomever he desires merely because the state is the landlord.

7« 304 F.2d 320 (5th Cir.), cert, denied, 371 U.S. 911 (1962).

STATE PROPERTY THEORY

Closely related to the state function theory of state action, but often 
considered separately for purposes of analysis is the concept that a state’s 
authorization of private use of its property imputes discrimination by the 
private user to the state. This approach will often be applicable to edu
cational institutions since many private schools make use of public prop
erty or have at one time received property with certain conditions from 
public sources.'3 Underlying the state property rationale is the belief 
that a state should not be able to accomplish indirectly what it cannot 
accomplish directly. This is not to infer any requirement of invidious 
intent to discriminate on the part of the state.72 73 74 The state is simply under 
a constitutional obligation to insure constitutional use of its property—at 
least when the property is used for public purposes.75 * Sale of state prop
erty, where the state retains an element of control is similarly covered. 
In Hampton v. City of Jacksonville,'*  plaintiffs sought to enjoin private 
discrimination at a privately owned golf course. The city of Jacksonville, 
Florida had sold to the defendants the property on which the golf course 
was located. The deed contained a reverter clause to operate if and when 
the land was no longer used for the public purpose of a golf course. In 
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ascertaining the applicability of the fourteenth amendment, the Fifth Cir
cuit could see no distinction between a long term lease by the state and a 
sale by the state with retention of a possibility of reverter. The court 
held the racial discrimination practiced by the private owners within the 
scope of the fourteenth amendment and granted rhe injunction."

SIFTING FACTS AND WEIGHING CIRCUMSTANCES THEORY

Evolving from the state function theory and its state property corol
lary is the state action test announced in Burton v. Wilmington Parking 
Authority™ In Burton, a Negro was denied service by a privately- 
managed restaurant leased from a state agency. The restaurant consti
tuted an integral part of an automobile parking building erected and 
maintained by public funds. The Court found the fourteenth amend
ment applicable, but did not do so solely on the basis of the lease and/or 
the public function being performed by the lessee.77 78 79 Instead, the Court 
set down a new formula of "sifting facts and weighing circumstances” to 
determine the degree of "nonobvious involvement of the State in private 
conduct.”80 Plaintiffs in Girard and Sweet Briar rely on this "sifting and 
weighing” test to substantiate their claim for relief from the allegedly 
private discrimination.81

77 See Eaton v. Grubbs, 329 F.2d 710 (4th Cir. 1964).
78 365 U.S. 715 (1961).
78 W. at 724.
80 W. at 722.
81 See text accompanying notes 100-01 infra.
82"[T]o fashion and apply a precise formula for recognition of state responsibility under 

the Equal Protection Clause is an 'impossible task’ which ‘This Court has never attempted.’ ” 
Burton v. Wilmington Parking Authority, 365 U.S. 715, 722 (1961).

83 Guillory v. Administrators of Tulane Univ., 203 F. Supp. 855 (E.D. La.), motion for 
new trial granted sub nom. Guillory v. Administrators of Tulane Educ. Fund, 207 F. Supp. 554 

Application of the fourteenth amendment to private conduct in which 
the state is nonobviously involved is not a difficult concept. What is 
difficult to conceive is a test made meaningful by adequate guidelines. 
The Supreme Court has elected to proceed on a case-by-case basis rather 
than verbalize a precise standard. Indeed, any precise standard might 
very well be valueless.82 Thus, the Court has resigned itself to weighing 
the totality of circumstances, i.e., the totality of state activities surround
ing a particular private activity in order to determine applicability of the 
fourteenth amendment.

While this ad hoc approach may be all that can be hoped for, it 
should be quite obvious that disparities will arise in the disposition of 
cases by lower courts. One should expect no more with so subjective a 
standard. The Tulane University litigation83 points up the inadequacies
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of the sifting and weighing test. In the Tulane series, the federal district 
court heard the same case before and after a change of judges. The fac
tors of nonobvious state involvement considered were: 1) Tulane Univer
sity has been afforded special tax exemptions; 2) Tulane University re
ceives revenues from lands which the State of Louisiana has not totally 
relinquished; 3) three of seventeen members of the Tulane Board of 
Governors were public officials; 4) Tulane University still operates under 
a special legislative franchise.

In the first trial before Judge Wright, the totality of circumstances 
was held sufficient to color the discriminatory activities of the university 
as unlawful state activity. In the second trial, Judge Ellis, after carefully 
examining the same factors, concluded that the discriminatory activities 
were those of a private institution and hence free from fourteenth amend
ment proscriptions.84 The reasoning proffered by Judge Ellis unfortu
nately adds nothing to the Burton test. "Can it be said that the State 
manifestations extant here are so significant that this court can fairly hold 
that the Tulane Board’s actions are the actions of the State of Louisi
ana?”85 *

(E.D. La.), aff’d sub non. Guillory v. Administrators of Tulane Univ., 306 F.2d 489 (Sth Cir.), 
new trial 212 F. Supp. 674 (E.D. La. 1962).

84 2 1 2 F. Supp. at 687. As to the three public officials, Judge Ellis reasoned that the sug
gestion in Hampton v. City of Jacksonville and Burton v. Wilmington Parking Authority that 
a state must insist on a nondiscrimination clause in any grant or lease it might give was inap
plicable to the Tulane facts. Id. at 686-87. The contract between the state and the university 
was made at a time when segregation was lawful, and thus under Dartmouth College v. Wood
ward, 17 U.S. (4 Wheat.) 518 (1819), the state was now powerless to change the contract. Id. 
at 679. Furthermore, the public members of the board were without the requisite voting 
strength to shape policy of the university, and this absence of control was felt to be of great 
significance. Id. at 683-84. Similarly, the small amount of public funds utilized by the uni
versity was deemed insignificant. Judge Ellis opined that it is only when the state is a major 
contributor that state action will be found. Id. at 684. The tax exemption factor was dis
missed by saying that to hold such a factor controlling would be to subject every person and 
every legal creature to fourteenth amendment proscriptions. Id. at 684-85. Finally, as to the 
effect of the reverter clause, the district judge distinguished Hampton by noting that while, in 
Hampton, the state was attempting to continue racial discrimination, there was no such purpose 
attending the reverter clause in the Tulane case. Id. at 685-86.

85 212 F. Supp. at 683.
88 Cooper v. Aaron, 358 U.S. 1, 19 (1958).

Perhaps the only generalization which can be attempted with respect 
to Burton is a cataloguing of the most frequently considered factors. The 
theories of state function and state property discussed above have been 
incorporated into the Burton sifting and weighing test, and those factors 
are now considered alongside all other incidents of state involvement. 
Public financial assistance, a frequent attendant of private education, has 
always been a weighty factor in determining state responsibility for pri
vate acts of discrimination.80 While earlier cases held that mere financial 
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assistance without state control was insufficient to invoke the fourteenth 
amendment,8' such is no longer the case. The dramatic abandonment of 
emphasis on control is illustrated by an examination of the litigation sur
rounding the James Walker Memorial Hospital of Wilmington, North 
Carolina. In 1958, Negro physicians sought a judgment declaring that 
they could not be excluded from courtesy staff privileges at Walker Hos
pital solely on the basis of race. The Fourth Circuit, in Eaton v. Board 
of Managers of James Walker Memorial Hosp.^ noted that less than 
five percent of the defendant hospital’s budget was publicly financed and 
denied the requested relief on the ground that the hospital was private.

87 See, e.g., Norris v. Mayor & City Council of Baltimore, 78 F. Supp. 451 (D. Md. 1948).
88 261 F.2d 521 (4th Cir. 1958), cert, denied, 359 U.S. 984 (1959).
89 Eaton v. Grubbs, 329 F.2d 710 (4th Cir. 1964).
90 The earlier Eaton case had not considered the argument that the private hospital was 

fulfilling a function of the state. The earlier case had also failed to take into account govern
mental construction subsidies. Id. at 712-13.

»1 Id. at 712.
92 The system of public financing was held violative of the state constitution in 1953. 

Board of Managers v. City of Wilmington, 237 N.C. 179, 74 S.E.2d 749 (1953).
93 Hill-Burton is a federal program of financial assistance to hospitals. Authority for the 

program is the Hospital Survey and Construction Act (Hill-Burton Act), 42 U.S.C. §§ 291(a)- 
(c) (1964), as amended, (Supp. II, 1965-1966). Even though a hospital does not participate 
in the Hill-Burton program, it is still subject to the regulations set down by the state pursuant 
to the state’s participation in the program. 329 F.2d at 713.

Armed with the new authority of Burton, Negro physicians were 
again before the Fourth Circuit in 1964.87 88 89 The relief sought was an in
junction preventing Walker Hospital and its administrator from con
tinuing to deny physicians admission to staff membership and treatment 
facilities on the basis of race. Admittedly, the pleadings more specifi
cally enumerated the elements of state involvement and included some 
elements which had not been considered in the earlier case.90 Implicit in 
the second opinion, however, is the suggestion that the first Eaton deci
sion had been the result of an overly restrictive test.91 The later decision 
considered relevant the. public assistance for operating expenses which 
the hospital had received until 1953,92 as well as the various public capi
tal construction grants and subsidies received by the hospital. Great 
weight was given to a reverter clause in the state’s favor which required 
the property to be operated as a hospital. Notice was also given to the 
minutely detailed regulations prescribed by the state pursuant to its par
ticipation in Hill-Burton projects.93 Finally, the court noted that the 
hospital had been granted the power of eminent domain which it had 
exercised. Carefully pointing out that the individual factors of state in
volvement need not be independently sufficient to invoke the fourteenth 
amendment, the court went on to say:
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It is enough for present purposes to hold, as we do, that the record in its 
entirety leads to the conclusion that the hospital is performing the state’s 
function and is the chosen instrument of the state. Under our constitu
tional commitment the James Walker Hospital is therefore bound by 
the provisions of the Fourteenth Amendment to refrain from the dis
crimination alleged in the complaint.94

94 329 F.2d at 715.
95 323 F.2d 959,967 (4th Cir. 1963), cerA denied,, 376 U.S. 938 (1964).
96 17 U.S. (4 Wheat.) 518 (1819).
97 Simkins v. Moses H. Cone Memorial Hosp., 211 F. Supp. 628 (M.D.N.C. 1962).
98 323 F.2d at 967.
99 Id. at 968.
100 The state action alleged in the first count includes both laws of general applica
tion which have benefited the College and the passage of numerous statutes, or
dinances, and resolutions designed to effectuate the terms of the will and accom
modate the law of Pennsylvania and of Philadelphia to its implementation. In the 
former category are the waiver of the rule against perpetuities, immunity from tort 
liability, and exemption fem taxation. In the latter are the acts enabling the city’ 
to accept and perform the trust duties, denying the city the power to place a road 
through the property, authorizing the construction of a boundary road around it, 
providing the College library with a set of the Colonial Records, and creating a Select 
Committee of the House of Representatives on the Estate of Stephen Girard to over
see the College’s operation and receive the annual reports which Girard’s will required 
the trustee to submit to the legislature.

Pennsylvania v. Brown, The Legal Intelligencer, Sept. 8, 1966, at 1, col. 1 (denying defendant’s 
motion to dismiss).

101 Among the incidents of state action cited by counsel are tax exemptions, numerous 

Foreshadowing this second Eaton decision was the case of Simkins v. 
Moses H. Cone Memorial Hosp?5 96 97 in which the Fourth Circuit held a hos
pital participating in the Hill-Burton program subject to the fourteenth 
amendment and enjoined further racial discrimination by the hospital. 
Defendants there relied, as they do in Girard, on Dartmouth College v. 
WoodwardM to support the proposition that the hospital was not public 
because of the lack of control by the state. While this argument was 
convincing to the district court,9' the Fourth Circuit was not impressed. 
Applying the Burton test, the appellate court proceeded to weigh the fac
tors. Not only did the hospital receive massive public financial assis
tance, but it also operated as an integral part of a comprehensive federal- 
state program designed "to effect a proper allocation of available medical 
and hospital resources for the best possible promotion and maintenance 
of public health.”98 In addition, there is language in the opinion to the 
effect that hospitals perform a public function.99

It should not be difficult to analogize Simkins to the private educa
tion situation. The complaint filed by plaintiffs in the Girard college 
litigation lists over twenty-five incidents of state nonobvious involve
ment.100 Included are such items as city and state tax exemptions and 
special legislation for the college. Similarly, counsel for Sweet Briar In
stitute lists over ten weighty factors of nonobvious state involvement.101 



1967] Charitable Trusts 291

There seems little doubt that all private educational facilities are oper
ated as an integral part of a comprehensive public program designed to 
effect a proper allocation of available educational resources for the best 
possible promotion and maintenance of mental development. How then, 
under the Burton test, as applied in Simkins and Eaton, can there be any 
doubt that most, if not all, private school discrimination is subject to four
teenth amendment proscriptions?

Whether or not the sifting and weighing test can be meaningfully 
employed with respect to educational trusts is an open question. In 
truth, there is no sphere of human conduct which remains completely 
untouched by government.102 With respect to charitable trusts, numer
ous incidents of state involvement are always present.103 Without the 
state-created right to establish charitable trusts, there would be no chari
ties—educational or otherwise. Moreover, benefits are accorded such 
trusts by the state, and the enforcement of the charitable trust is the re
sponsibility of the attorney general, an officer of the state.104 Conceiv
ably, under the sifting and weighing test, the matter with respect to 
charitable trusts is decided before reaching the specific facts of the par
ticular charity.

statutes which deal in general with administration of universities, and exemption of bequests 
for educational purposes from the rule against perpetuities provided the charitable bequest 
adheres to the state policy of racial segregation. Brief for Plaintiff at 54-56, Sweet Briar Inst 
v. Button, 12 RACE REL. L.R. 85 (W.D. Va. 1966), rev’d and remanded, 387 U.S. 423 (1967) 
(per curiam).

102 What is action by the state and where it ceases is an interesting speculation in 
political philosophy. In a final sense, state action permeates society, for the existence 
of any thing and the action of any individual or group is permitted, commanded or 
forbidden by the state: it can fairly be said that everything in the social organism 
takes character from its relation to the central collective purpose manifested by the 
government.

Comment, State Court Enforcement of Race Restrictive Covenants as State Action Within 
Scope of Fourteenth Amendment, 45 Mich. L. Rev. 733, 747 (1947).

103 See Clark, Charitable Trusts, the Fourteenth Amendment and the Will of Stephen 
Girard, 66 Yale L.J. 979, 1003 (1957).

104 See note 5 supra.

Rice, Girard, and the Elimination of Racial 
Restrictions Independent of 

Constitutional Considerations

As noted earlier, constitutional issues were not framed in the Rice 
University litigation. Similarly, plaintiffs attacking racial discrimination 
by Girard College urge, in addition to their constitutional claims, that 
the court employ its equitable power to strike the restrictive language of 
Stephen Girard’s will for the reason that those restrictions now prevent
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fulfillment of the testator’s primary intention.10“ This non-constitutional 
ground permits analysis of two interrelated questions.

105 See text accompanying notes 118-20 infra.
io® a. Scott, Trusts §§ 362, 365, 395-98 (abr. I960).
107 Id. § 399.3.
108 Prerogative cy pres was the British mode of enforcing the doctrine that all charitable 

trusts had to conform strictly to public policy. When a gift was deemed at odds with public 
policy, the Crown might invoke its prerogative power to reform the gift. There was no re
quirement that the reformation pay any homage to the intention of the grantor. See generally 
id. § 399.1. A representative example of the heavy handed operation of the doctrine is Da 
Costa v. De Pas, 27 Eng. Rep. 150 (Ch. 1754). In that case, a Jewish testator had attempted 
to establish a fund of £• 1200 to create and maintain a Jesuba (an assembly for reading Jewish 
law and instructing students in the Jewish religion). Since the trust was an attempt to promote 
"a religion contrary to the established one,” the Chancellor decreed that the Crown might 
order the fund disposed of in any charitable manner it wished. Professor Bertel M. Sparks has 
determined that the Crown, by sign manual, directed that £ 1000 of the trust fund be applied 
toward the support of a preacher at a foundling hospital for the purpose of giving instruction 
in the Christian religion. B. Sparks, Cases on Trusts & Estates 763 n.14 (1965).

109 See, e.g., Jackson v. Phillips, 96 Mass. (14 Allen) 539, 575 (1867); cf. Mormon Church 
v. United States, 136 U.S. 1 passim (1890).

] 10 The court will direct or permit the trustee of a charitable trust to deviate from 
a term of the trust if it appears to the court that compliance is impossible or illegal, 
or that owing to circumstances not known to the settlor and not anticipated by him 
compliance would defeat or substantially impair the accomplishment of the purposes 
of the trust.

Restatement (Second) of Trusts § 381 (1957).

Assuming requisite state action is present so that racial discrimina
tion cannot constitutionally be tolerated, how should a court dispose of 
cases in which the illegal activity is a condition for the charitable trust’s 
continued existence? How, also, should a court dispose of a case in which 
the requisite state action is not present, but evidence exists to demonstrate 
that it is no longer wise for the charity to continue on its discriminatory 
path? To explore these questions requires an examination of principles 
embodied in the law of charitable trusts.

EQUITABLE TOOLS AVAILABLE FOR ALTERING
TRUST INSTRUMENTS

Attempts to create charitable trusts may be unsuccessful for any of a 
multitude of factors.100 Charitable trusts face the risk not only of failing 
at the outset, but also of becoming inoperative at some time after incep
tion.10' However, unlike the case of private trusts, the story does not end 
here. Society has affirmed its favor of charitable trusts by developing 
methods to save them. Prerogative cy pres was a frightening first at
tempt to prevent failures,105 * 107 108 109 but fortunately the doctrine never gained a 
foothold in this country.100 Consequently, other methods were developed 
to deal with the problems of unsuccessful charitable attempts and the 
inability of charities to continue operational. The doctrine of deviation,110 
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borrowed from the law of private trusts, and the doctrine of judicial cy 
pres111 are methods now employed.112

111 If property is given in trust to be applied to a particular charitable purpose, 
and it is or becomes impossible or impracticable or illegal to carry out the particular 
purpose, and if the settlor manifested a more general intention to devote the property 
to charitable purposes, the trust will not fail but the court will direct the application 
of the property to some charitable purpose which falls within the general charitable 
intention of the settlor.

Id. § 399.
112 Other private trust rules, such as the rule that a trust does not fail for lack of a trustee, 

may also be called upon. Id. § 397.
113 See, e.g., Reed v. Eagleton, 384 S.W.2d 578, 585-86 (Mo. 1964).
in A. Scorr, Trusts § 381 (abr. I960).
ns Id. § 399.
no id. §§ 381, 399.
11” See Brief for Appellee, Coffee v. William Marsh Rice Univ., 408 S.W.2d 269 (Tex. 

Civ. App. 1966) (writ refused N.R.E.).
ns Brief for Plaintiffs at 47, Pennsylvania v. Brown, 270 F. Supp. 782 (E.D. Pa. 1967).

The doctrines of deviation and judicial cy pres overlap, and the courts 
have not always made a clear delineation between the two.113 It would 
seem that the doctrine of deviation is applicable when compliance with 
a minor provision of the trust is impossible, illegal, or in conflict with 
the essential purposes of the trust,114 * while the doctrine of judicial cy pres 
is reserved for failure of major provisions of the trust instrument.lla The 
distinguishing factor between the two theories is the essentiality of the 
provision from which departure is desired. If the provision is unessential 
to fulfillment of the settlor’s overall scheme, deviation may be permitted. 
If, on the other hand, the settlor’s primary scheme is impossible, imprac
ticable, or illegal, a court may employ the doctrine of judicial cy pres to 
direct the trust assets to another charitable purpose. In both situations, 
it is imperative that the court interpret the settlor’s motives to discover 
the existence of a general charitable intent.116

The pleadings in Rice and Girard demonstrate the confusion involved 
in selecting the proper theory of action. The Rice case was framed on the 
narrow ground that nothing more than deviation from a minor provision 
was required.11' It was Rice University’s contention that the overriding 
desire of William Marsh Rice was to create a university of the first class. 
Thus, as segregation and inability to charge tuition threatened this goal, 
the court was requested to allow deviation from these "minor” terms of 
the trust. Plaintiffs in Girard contend that the major purpose of Ste
phen Girard’s charitable bequest is now being thwarted by the trustee’s 
continued adherence to the testamentary racial restrictions. The relief 
requested is that the court employ its equitable cy pres powers to strike 
the restrictive language. Plaintiffs point out that Girard’s will recites 
that he had "sincerely, at.heart the welfare of the city of Philadelphia.”118 
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Their argument is that by now refusing to admit non-whites, defendant 
trustees are actually harming the city of Philadelphia.119 As further evi
dence of the applicability of the cy pres doctrine, plaintiffs allege the 
impossibility of administering the Girard will as executed since Girard 
College is no longer able to find a sufficient number of orphans for ad
mission who are both poor and white—even with a policy of admitting 
orphans from areas far distant to Philadelphia.120

119 Id. at 49.
120 Id. at 52-53.
1217» re Tyler, [1891] 3 Ch. 252. See generally G. BOGERT, Trusts § 68 (4th ed. 1963).
122 As Professor Scott stated the proposition:
The real problem, as all but a few extremists would concede, is not whether educa
tional and other charitable endowments should be permitted; but how far the control 
of the founders should extend, how far it is permissible to depart from the directions 
of the founders when in the course of time circumstances have so changed as to make 
it impossible, illegal, or at least inexpedient, strictly to comply with them. It fre
quently happens that although the provisions made by the founder of a school or 
college are in accordance with the best standards of the time of its establishment, in 
course of time standards change and the strict observance of the provisions would 
destroy the institution or at least retard its development. Is the institution to be 
forever fettered by such provisions?

Scott, Education and the Dead Hand, 34 HARV. L. Rev. 1, 3 (1920).
123 g. Bogert, Trusts § 147 (4th ed. 1963); A. Scott, Trusts § 399 (abr. I960).
121 See, e.g., State v. Adams, 44 Mo. 570 (1869); Harvard College v. Society for Promot

ing Theological Educ., 69 Mass. (3 Gray) 280 (1855).
Professor Scott explains the reluctance of early courts to alter trust terms:

Apparently the fear lurking in the hearts of those who would compel the observance 
of the directions of donors in their minutest details is that a failure to observe these 
directions might lead to the overthrow of charitable trusts, and ultimately perhaps 
of the institution of private property; that no clear line can be drawn between a de
parture from the letter of the donor’s directions, and confiscation.

Scott, supra note 122, at 16.

Whether the proper remedy is deviation or judicial cy pres is imma
terial for the purposes of this article. Suffice it to say that we shall con
sider the two doctrines interchangeably and comfort ourselves with the 
knowledge that we do knowingly what many courts do unwittingly.

Deviation, Cy Pres, and Existing Charities
Application of the equitable doctrines of cy pres and deviation is 

easily rationalized in the case of existing charitable trusts. The mere 
fact that a charitable trust is not limited by the rule against perpetuities121 
should be ample justification for contending that no charitable settlor 
could suppose that his trust would be able to continue to function ad in
finitum in the precise form he created it.122 Scholars agree that, absent 
language to the contrary, a presumption exists to the effect that a settlor 
would prefer departure from his charitable scheme rather than a total 
failure of his gift.123

Courts have not always been eager to alter terms of existing charita
ble trusts.124 Nevertheless the tide seemingly has turned. In the English 
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case In re Dominion Students Hall Trust,125 a charitable company ap
plied to the Chancellor to have a racially restrictive provision removed 
from its charter. The charitable company had been formed to provide 
housing for male students "of European origin”126 who came from the 
overseas dominions of the British Empire. The Court of Chancery re
fused to remain fettered by the rule that departure from the terms of a 
charitable trust was authorized only upon a showing of "absolute im
practicability.” It was sufficient for the Chancellor that the provision 
threatened the charitable objectives and was offensive to both white and 
non-white students; therefore the restrictions were struck.

125 [1947] 1 Ch. 183.
126 Id. at 184.
127 32 Misc. 2d 624, 223 N.Y.S.2d 803 (Sur. Ct. 1961).
128 Id. at 626, 223 N.Y.S.2d at 805.
129 Whether or not the racial restriction fettering Rice University was unlawful was not 

raised. See note 13 supra.
See Connecticut College v. United States, 107 U.S. App. D.C. 245, 276 F.2d 491 

(I960).

Courts on this side of the Atlantic also tend to have little difficulty 
altering existing charitable trusts. The testator in In re Hawley’s Es
tate1'2' had bequeathed to the Trinity New York Protestant Public School 
a legacy of considerable size to create a scholarship fund. According to 
the terms of the bequest, prizes were to be awarded each year to students 
who excelled academically. However, a student was eligible only if he 
was "a communicant in good standing in the Protestant Episcopal Church 
in the United States of America and . . . the son of native born American 
citizens.” As the number of Episcopal students in attendance had greatly 
decreased over the years, the number of available prizes annually ex
ceeded the number of qualified recipients. The trustees requested the 
court to delete the restrictive provisions. In granting the relief requested, 
the court set out guidelines for determining when departure would be 
permitted.128 Before departure may be authorized, the court must be 
satisfied that (1) the settlor was motivated by a general overriding chari
table purpose; (2) elimination of the otherwise lawful129 condition is, 
from the standpoint of practicability, essential to the accomplishment of 
the settlor’s general charitable purpose; and (3) variation from terms is 
not merely a matter of satisfying the desires and/or suiting the conven
ience of the trustee.130 In Hawley, the primary goal of the settlor’s 
bounty was said to be to benefit the school. It is important to note that, 
as in the Dominion Students case, there was no impossibility of comply
ing with the discriminatory restrictions. The settlor’s language could 
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have been followed explicitly.131 Yet the court felt that the settlor’s 
primary purpose could better be accomplished by striking the restric
tions.1 Under this line of reasoning, discrimination by purely private 
schools could be reached if the trustees so desired. However, the Girard 
litigation underscores the fact that it is quite often the trustees who insist 
on enforcing ancient discriminatory provisions.

131 It was not necessary for a change to be made in order to put the surplus funds to use 
since the testator’s will provided a method of adjustment for the surplus income over and above 
that required to make the prize awards. 32 Misc. 2d at 625, 223 N.Y.S.2d at 803.

'WS Accord, Cleveland Museum of Art v. O’Neill, 57 Ohio Op. 250, 129 N.E.2d 669 (Ct. 
of C.P. 1955); Inglish v. Johnson, 42 Tex. Civ. App. 18, 95 S.W. 558 (1906). Compare 
Connecticut Bank & Trust Co. v. Coles, 150 Conn. 569, 192 A.2d 202 (1963), in which there 
was in issue the disposition of the res of two charitable trusts. Settlor had established one trust 
to provide for interest-free loans to needy Jewish businessmen and laborers in Chomsk, Po
land. The second trust was to provide for distribution of free meal and wood to Jewish people 
in Chomsk. Chomsk was the settlor’s place of birth and had been his home until he emigrated 
to the United States. After the German occupation during the Second World War, no Jews 
remained alive in Chomsk. The court refused to apply cy pres, saying that no general chari
table intent existed. The specific purpose of the gift having become impossible, the trust 
failed.

133 For a dated but still useful discussion of the particular question of restrictive scholar
ships, see Note, Constitutionality of Restricted Scholarships, 33 N.Y.U.L. Rev. 604 (1958).

134 34 N.J. 494, 170 A.2d 39 (1961).
135 The charter of Amherst College provides that "no student shall be refused admission 

to, or denied any of the privileges, honors, or degrees of said College, on account of the reli
gious opinions he may entertain.” Id. at 498, 170 A.2d at 41.

Deviation, Cy Pres, and Charities Inoperable at the Outset

Even more difficult than formulating rules for altering existing chari
ties is the question of disposition of the trust res when terms of a gift 
cannot be met at the outset. Inability to comply with the terms of the 
gift may be because the terms are illegal, impossible, or impracticable. 
In such cases, courts no longer have the aid of the presumption that the 
settlor would rather have the charitable scheme continued with certain 
departures. It is quite plausible that a settlor might prefer his gift to 
fail if it cannot be implemented as he had envisioned.

This question of disposition frequently arises with reference to chari
table bequests to educational institutions for scholarship aid.133 Howard 
Sav. Inst. v. Peep™4 is a representative case. Amherst College had been 
named recipient of a testamentary gift of 50,000 dollars "to be used as a 
scholarship loan fund for deserving American born, Protestant, Gentile 
boys of good moral repute, not given to gambling, smoking, drinking or 
similar acts.” Pursuant to its charter,135 Amherst announced its inten
tion to decline the gift unless the religious restrictions were deleted. De
spite earnest protestations by the executor of the testator’s estate that the 
primary purpose of the testator was limited to benefiting Protestants who 
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were students at Amherst, the New Jersey court ascertained the primary 
purpose of the bequest to be to benefit Amherst College.130 The court 
refused a request by the executor that a new trustee be appointed to re
place Amherst so that the trust might be administered without deviation 
from its terms. The court was of the opinion that the granting of such 
a request would create a highly impracticable situation since no other 
trustee would have the information about Amherst students necessary to 
administer the trust. Furthermore, as Amherst had announced its inten
tion not to cooperate with any substituted trustee, the necessary informa
tion would not even be accessible.

136 "The very nature of the bequest indicates that the testator was interested in benefiting 
Amherst as well as the recipients of scholarship loans. A donor interested in benefiting only 
students presumably would make funds available to them regardless of what institution they 
wished to attend.” Id. at 506, 170 A.2d at 45.

137 Id. at 511, 170 A.2d at 48.
138 in re Estate of Ruth Snively Walker, No. 70195, California Super. Ct., Santa Barbara 

County, April 23, 1965, reprinted in Supplemental Brief for Appellee at 9, Coffee v. William 
Marsh Rice Univ., 408 S.W.2d 269 (Tex. Civ. App. 1966) (writ refused N.R.E.).

Because of this latter Amherst announcement, the executor objected 
to the court’s disposition of the case. Relying on the authority of the 
venerable trust rule, he urged that Amherst cannot, by its own act, pro
duce changed conditions which frustrate the donor’s intent and still claim 
the gift. The court made short work of the objection. Amherst College 
was not acting according to whim or fancy. The charter of the college 
forbade such discrimination and its cooperation with a substituted trustee 
would be an indirect violation of the charter. The court refused to per
mit the gift to fail completely because of the testator’s general charitable 
intent. The dissent, however, was of the opinion that the naming of 
Amherst as trustee to administer the scholarship loan fund was incidental 
to the purpose of the gift and consequently, a trustee willing to comply 
with the terms of the will should have been substituted by the court.13'

A 1965 California lower court decision has adhered to the New Jer
sey mode of dealing with the restrictive scholarship question.136 137 138 A testa
trix had devised the majority of her estate to Stanford Medical School 
for the establishment of a postdoctoral fellowship. Inserted into the 
will in the testatrix’s handwriting was the condition that "recipients must 
be of the white race, protestant religion, and citizens of the United States, 
Canada, England, Scotland, Ireland, or Wales.” Stanford’s policy, as 
evidenced by a resolution of its Board of Trustees, forbids acceptance of 
any gift so restricted. The University announced that it would accept the 
gift if the requirement that recipients be white were changed to a state
ment of preference that the recipients be white and if the requirement 
that recipients be Protestant were deleted entirely. In a proceeding ini
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tiated by the executor of the will, Stanford asked for modification of the 
bequest in accordance with its stated policy. The California attorney 
general agreed with Stanford’s position but went one step farther and re
quested that the court delete entirely all references to both religion and 
race. The California court recognized that it had three alternative means 
of disposing of the case. It could (1) hold that the gift failed entirely, 
(2) appoint a new trustee to administer the bequest, or (3) strike the re
strictive language.139 * Taking note that the bequest to Stanford Medical 
School was the testatrix’s largest bequest, the court sought to save the 
gift. In addition, the charitable purpose of the testatrix was found to 
pervade and dominate the will. The court therefore refused to employ 
the first alternative. As to the possibility of appointing a substitute fi
duciary, the court relied on Howard Sav. Inst. v. Peepu0 and held that 
such a disposition of the case would create an impracticable situation.

139 For the court’s constitutional objection to the second alternative, see note 166 infra.
14034 n.J. 494, 170 A.2d 39 (1961).
141 The Will, and the documentary evidence, impel the conclusion that Mrs. Walker 
was more interested in benefiting the surgical doctorship of Stanford than she was in 
matters of race or religion. Thus the Court will carry out her predominant intent, 
at the expense of her lesser intent.

Supplemental Brief for Appellee at 13, Coffee v. William Marsh Rice Univ., 408 S.W.2d 269 
(Tex. Civ. App. 1966) (writ refused N.R.E.).

142357 Mich. 362, 98 N.W.2d 530 (1959).
143 The lower court decision is unreported.

By process of elimination, the court was left with the third alterna
tive. However, the option of striking the restrictive provisions did not 
really win by default; the court examined the circumstances and found 
adequate grounds for so disposing of the case.141

Such handling of restrictive conditions is not a universal practice. In 
La Fond v. City of Detroit™2 a testatrix, by a residuary clause, had de
vised to the City of Detroit property for a playfield for white children. 
All parties conceded that for the city to accept the devise and abide by 
its terms would be a violation of the equal protection clause of the four
teenth amendment. The city offered to accept the devise if the will were 
construed so as to permit access to the park by all children. The heirs 
contended that the devise should fail completely. The lower court held 
that the devise failed.143 The Michigan Supreme Court affirmed by an 
equally divided court. In the opinion of the "affirmers,” the will indi
cated no intent on the part of the testatrix to provide for a general chari
table bequest. Rather, testatrix intended only to benefit the expressly 
limited class. The doctrine of cy pres was therefore considered inap
plicable since that doctrine is to be used as an aid in carrying out the 
general intention of a testator and cannot be employed to eliminate un
ambiguous conditions attendant to an attempted charitable gift.
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Even though the testatrix had commanded that her will be carried 
out to the letter, the "dissenters” favored reversal on the ground that 
there was nothing in the language of the will to indicate that her sole 
purpose was one of exclusion.144 145 The four dissenting judges found that 
the testatrix’s basic purpose was to create a memorial to her husband and 
herself by perpetuating their memory in a children’s playground; they 
therefore would have deleted the restrictive language in order to effectu
ate this purpose.146

144 357 Mich. at 372, 98 N.W.2d at 535.
145 See also Smith v. Moore, 225 F. Supp. 434 (E.D. Va. 1963), modified, 343 F.2d 594 

(4th Cir. 1965).
146 See, e.g., Miller, Racial Discrimination and Private Schools, 41 Minn. L. Rev. 245, 

272 (1957).
147 See A. Scott, Trusts § 399.4 (abr. I960).
148 Even if the restrictive provision attacked were found not to be unconstitutional, it 

would seem that a strong case could be made for the proposal that because federal funds and 
grants from charitable foundations are endangered by the school’s apartheid policy, that policy 
is now "impracticable.” This argument is made by plaintiffs in all three of the principal cases 
under discussion.

As to the harm inflicted upon society by restrictive charities, "racial segregation in housing 
and in participation in educational trusts, is not equal as far as Negroes are concerned. Resi
dential opportunities in Negro ghettos are not equal to residential opportunities in white neigh
borhoods. Educational opportunities in schools endowed for Negroes are not equal to edu
cational opportunities in schools endowed for 'white girls and young women.’ ” Brief for 
Plaintiff at 68, Sweet Briar Inst. v. Button, 12 Race Rel. L. Rep. 85 (D.W. Va. 1966), rev’d 
and remanded, U.S. 423 (1967) (per curiam).

149 See note 108 supra.

EXPANDING THE APPLICATION OF DEVIATION AND CY PRES

Based on the premise that a search for the settlor’s intent is nothing 
more than a gesture of respect to an outmoded precedent, suggestions 
are often made to expand cy pres into a tool capable of reaching all chari
table trusts.146 These suggestions envisage public policy as the test for 
ascertaining when departure from charitable trust terms should be per
mitted. Implementation of such a suggestion would require no radical 
innovation. Courts need merely expand the concept of "impracticabil
ity”—a present ground for applying cy pres.14' There seems little doubt 
that under such a public policy test charitable trusts with racial overtones 
would be ripe for cy pres.

Viewed in the context of the harmful effect of restrictive charities,148 
the suggestions have much appeal. There are, of course, countervailing 
considerations. It must be admitted that one senses a strong kinship with 
the old prerogative cy pres. The conscience is disturbed when assets 
given to finance Jewish education are diverted by the sovereign without 
regard for the settlor’s intent because of the public policy of the day.149 
Why then should it be any more attractive when, irrespective of a set
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tlor’s intent, charitable trusts should have their racial restrictions cy pre’d 
out of existence?

One possible answer to this fundamental objection is to note that 
the application of the two doctrines does not produce analogous results. 
When racial restrictions are deleted from a charitable scheme, the orig
inal objects of the settlor’s bounty are still members of the class to be 
benefited; however, there is no such guaranty when prerogative cy pres 
is employed. In other words, the new approach would merely open the 
class of beneficiaries while prerogative cy pres might very well substitute 
a completely new class.

A less formalistic disposition of the objections to this suggested ex
pansion of cy pres would be to recognize that times are in fact very dif
ferent. If, as is assumed, contemporary society recognizes social and 
economic rights to be as significant as political and civil rights, then 
courts have an important duty under the fourteenth amendment to en
force these rights. Changes in time become significant, and changes in 
the structure of society cannot be ignored by a court if its decisions are to 
be meaningful.

Despite distinctions and explanations, the proposed extension of cy 
pres will be shocking to exponents of the "liberty” of the individual to 
deal with his property as he desires.100 Such an extension would al
legedly subordinate, without so much as lip service to balancing the in
terests, one constitutional guaranty—the liberty to use and dispose of 
property in any lawful manner—to a second constitutional guaranty— 
the right of the individual to immunity from state facilitation of private 
racial discrimination. This concern with the liberty of use and disposal 
of property raises a most critical issue and is the subject of the remainder 
of this article.

Totally Private Discrimination and 
the Role of the Courts

Assuming there can be found an educational institution which is to
tally free of state contacts, the question arises as to the effect of a court’s 
enforcement of that institution’s private choice to discriminate. Plain
tiffs in Girard College offer as one factor to be sifted and weighed the 
Philadelphia County Orphans’ Court’s substitution of private trustees 
willing to comply with the apartheid terms of Stephen Girard’s will. 
The argument proffered is that by refusing to strike the restrictive clauses 
of the will and instead appointing private trustees, the state through its * 

150 See generally Wechsler, Toward Neutral Principles of Constitutional Law, 73 Harv. 
L. Rev. 1 (1959).
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judiciary has enabled the discrimination to continue. Plaintiffs contend 
that the action of the Orphans’ Court is subject to constitutional disre
pute under the authority of those cases which hold that a court’s enforce
ment of private discrimination is state action violative of the equal pro
tection clause of the fourteenth amendment.101 The most notable case in 
this line of authority is, of course, Shelley v. Kraemer,151 152 153 154 155 156 * 158 * which held ju
dicial enforcement of a racially restrictive covenant to be state action pro
scribed by the fourteenth amendment.

151 Barrows v. Jackson, 346 U.S. 249 (1953); Shelley v. Kraemer, 334 U.S. 1 (1948); Ex 
parte Virginia, 100 U.S. 339 (1879).

152 334 U.S. 1 (1948).
153 In addition to the cases discussed infra, it would seem that Shelley should be applicable 

and controlling in the criminal trespass cases. See text accompanying notes 180-84 infra.
154 Barrows v. Jackson, 346 U.S. 249 (1953).
155 348 U.S. 880 (1954) (affirmance by equally divided Court), rehearing granted, af

firmance vacated, cert, dismissed as improvidently granted, 349 U.S. 70 (1955).
156 245 Iowa 147, 60 N.W.2d 110 (1953).
151 346 U.S. 249 (1953).
158 Some contend that this case has no precedential value since the decision was a four-four 

affirmance. In any event, the Court, upon granting a rehearing, dismissed its writ of certiorari
as having been improvidently granted after the Iowa legislature enacted a statute voiding the 
type restriction at issue in the case. 349 U.S. 70 (1955). Nevertheless the statute was pro
spective in effect and did not provide relief for the instant plaintiff. Justices Douglas, Black, 
and Chief Justice Warren dissented from the dismissal of certiorari on the ground that the 
Court’s action raised serious equal protection questions since all persons but the plaintiff were 
now protected. See also Spencer v. Flint Memorial Park Ass’n, 4 Mich. App. 157, 144 N.W. 
2d 622 (Ct. App. 1966).

It should be noted that, while many cases in which the application of 
Shelley would have been quite natural have been before the Supreme 
Court, the Court has scrupulously avoided a decision on those grounds;103 
in fact, a majority of the Court has relied on Shelley but once.101 Two 
examples graphically portray the Court’s reticence in this respect. In 
Rice v. Sioux City M.emorial Park Cemetery™9 defendant cemetery had 
contracted to sell a burial plot to the plaintiff. Present in the contract 
of sale was a condition that burial was restricted to members of the Cau
casian race. Upon learning that plaintiff’s husband was an Indian, de
fendant refused to perform the contract of sale. In a suit for damages, 
plaintiff contended that for the state court to allow the restrictive condi
tion as a defense to the action would be to violate the equal protection 
clause of the fourteenth amendment. After the state court allowed the 
clause to be used as a defense,106 the question was brought by writ of cer
tiorari to the Supreme Court. Clearly Shelley and Barrows v. Jackson1“ 
would seem to control; but an equally divided Court left standing the 
state court’s enforcement of the racial restriction without reaching the 
question of state action.108
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Black v. Cutter Labs.™9 drew into question the effect of a judicial 
construction of a contract term. A collective bargaining agreement al
lowing dismissal of an employee for "just cause” had been construed by 
a California state court to permit discharge of an employee for member
ship in the Communist Party. A majority of the Supreme Court again 
refused to meet the Shelley question head-on.160 The dissenters,161 how
ever, were of the opinion that judicial enforcement of the contract term 
to permit discharge of the employee was state action interfering with 
freedom of thought.

159351 U.S. 292 (1956).
lfio The majority was of the opinion that the judgment of the California court was nothing 

more than an interpretation of a contract term.
161 Justice Douglas dissented with Chief Justice Warren and Justice Black concurring in 

the dissent.
162 See text accompanying note 11 supra.
163 The fact that the attorney general is the proper authority to enforce the terms of a 

charitable trust raises a separate state involvement question. If the attorney general initiates 
judicial action in an attempt to prevent deviation by trustees from racial restrictions, the issue 
is clearly drawn.

164$^, e.g., Haber, Notes on the Limits of Shelley v. Kraemer, 18 Rutgers L. Rev. 811 
(1964); Henkin, Shelley v. Kraemer; Notes for a Revised Opinion, 110 U. Pa. L. Rev. 473 
(1962); Lewis, The Meaning of State Action, 60 COLUM. L. Rev. 1083 (I960); Wechsler, 
Toward Neutral Principles of Constitutional Law, Harv. L. Rev. 1 (1959); Pollak, Racial 
Discrimination and Judicial Integrity: A Reply to Professor Wechsler, 108 U. Pa. L. Rev. 1 
(1959).

165 365 U.S. 715 (1961).

As a result of the Court’s hesitance to apply Shelley, one may justi
fiably question whether that case is an aberration to be limited to its facts 
or whether it continues to have viability in certain definable situations. 
If Shelley is viable, does it require a finding that the discrimination prac
ticed by the private trustees of Girard College is now prohibited by the 
fourteenth amendment because of the action of the Orphans’ Court? 
Recall also the facts of the Rice litigation.162 Again assuming no other 
incidents of state activity are present, if the trustees had decided to initi
ate a program of nondiscrimination without the "formality” of asking a 
court to remove the restrictions, would Shelley prevent an action to re
quire adherence to the terms of the trust?163 Extending the inquiry one 
step further, if the Texas Court of Civil Appeals were to have refused the 
Rice trustees’ request for departure, could it be said that the Texas court 
had violated the guaranty of equal protection afforded all Negro appli
cants otherwise qualified to enter Rice University? These and related 
questions now dominate state action discussions.164 165 Confusion in the 
area results not only from the Court’s avoidance of Shelley, but also from 
the fact that under the sifting and weighing test announced in Burton 
v. Wilmington Parking Authority™9 the factor of court action is pleaded 
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with all other incidents of state involvement. Since no need exists for 
any factor to be independently sufficient, it is impossible to determine the 
relative weight given judicial action in any given opinion.

At least one court has applied Shelley to the judicial appointment of 
a trustee willing to enforce a racially restrictive trust. In In re Estate of 
Ruth Snively Walker,106 a California lower court held such an appoint
ment to be violative of equal protection. Obviously the Pennsylvania 
Supreme Court differed with the Walker hypothesis since it affirmed 
similar action by the Orphans’ Court. What then are the possible inter
pretations of Shelley which could lead to the differing results?

166 No. 70195, Cal. Super. Ct., Santa Barbara County, April 23, 1965, reprinted in Sup
plemental Brief for Appellee at 9, Coffee v. William Marsh Rice Univ., 408 S.W.2d 269 
(Tex. Civ. App. 1966) (writ refused N.R.E.). The Walker court noted:

In the Peep case, the New Jersey Court expressly left open any constitutional ques
tion. If the Court were to appoint some fiduciary other than that designated by 
Mrs. Walker—some trustee who would be willing to administer the trust with the 
discriminatory conditions intact—the Court would be lending its hand in aid of the 
discrimination. Mrs. Walker was constitutionally free, as a private individual, to 
discriminate as she did, but the Court is not. The Fourteenth Amendment to the 
United States Constitution provides in part that "No state shall... deny to any person 
within its jurisdiction the equal protection of the laws.” A state acts through its 
courts, as well as through its legislative and executive branches of government. State 
courts cannot promote or give effect to private contracts that deny the equal protec
tion of the laws.

Id. at 11-12 (Citing Shelley v. Kraemer). This is, of course, the broadest interpretation of 
Shelley. It would seem that, under this view, an object of discrimination need only institute a 
law suit in order to be guaranteed relief.

167 See, e.g., Ming, Racial Restrictions and the Fourteenth Amendment: The Restrictive 
Covenant Cases, 16 U. Chi. L. Rev. 203 (1949). Professor Ming suggests that Shelley estab
lished affirmative rights against private discrimination.

168 Pollak, Racial Discrimination and Judicial Integrity: A Reply to Professor Wechsler, 
108 U. Pa. L. Rev. 1 (1959).

AFFIRMATIVE JUDICIAL ACTS

While various interpretations of Shelley have been tendered,16' few 
have actually been employed. One serious theory of interpretation is 
that submitted by Dean Louis Pollak.166 167 168 Dean Pollak’s suggestion is 
that a state is unconstitutionally involved only when it assists private per
sons in their attempt to force others to act in a manner which the state 
could not itself require. Under this interpretation, a state may without 
constitutional objection judicially assist a private individual or institution 
to effectuate its desire to discriminate on the basis of race. A state court 
may also constitutionally entertain as a defense to an action brought by 
a victim of racial discrimination the right of individuals to discriminate. 
However, a state would cross the line of permissibility were it to permit 
a private discriminator to force others to discriminate.

Dean Pollak’s theory not only fits the facts of Shelley, but is also 
helpful in explaining the Supreme Court’s action in Rice v. Sioux City 
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Memorial Park Cemetery™ and Black v. Cutter Labs.™ But the theory is 
not without its faults.1'1 Applying this theory to the hypothetical posed 
above with respect to the Rice University trustees’ voluntary dropping of 
racial barriers, it would seem that if the trustees are unwilling to discrim
inate, then Shelley is authority for a court’s incompetence to force com
pliance with discriminatory trust terms. This seems to sanction bad faith. 
Either Amherst College or Stanford Medical School1'2 could, under such 
a theory, have felt secure to accept the restrictive bequest tendered to it, 
even though intending at all times to ignore the discriminatory provisions 
of the gift. It is quite probable that, had either settlor known that the 
object of his bounty would ignore his instructions, he would have made 
some other disposition of his property; yet the schools could assure their 
unfettered use of racially restricted gifts by being less than forthright in 
statements of policy concerning the acceptance and administration of such 
gifts.* 170 171 172 173 174 175

16» 348 U.S. 880 (1954).
170 35i u.s. 292 (1956).
171 Credit must be given to Professor David Haber whose article suggested many of the 

objections to Dean Pollak’s theory of the meaning of Shelley v. Kraemer. See Haber, Notes 
on the Limits of Shelley v. Kraemer, 18 Rutgers L. Rev. 811 (1964). Those objections are 
discussed in text accompanying notes 172-78 infra.

172 See text accompanying notes 134-38 supra.
173 Professor Elias Clark discusses a sensational offer to make a charitable gift and its sen

sational nonacceptance. One George W. Armstrong offered to establish a $50 million endow
ment for Jefferson Military College of Natchez, Mississippi. Mr. Armstrong conditioned the 
gift on certain racial and religious exclusions. Jefferson College refused the offer even though 
it was then operating at a deficit. Clark, Charitable Trusts, the Fourteenth Amendment, and 
the Will of Stephen Girard, 66 Yale L.J. 979, 981 n.8 (1957). What would prevent Jeffer
son College from accepting the gift and then refusing to abide by its terms if Dean Pollak’s 
view is correct?

174 See Haber, supra note 171, at 817. Professor Haber uses the term “settlor-trustee com
plex” to describe the relationship between settlor and trustee. Id.

175 A. Scott, Trusts §§ 164, 186 (abr. I960).

Aside from this ironic misplacement of official sanction, other prob
lems abound in applying this limited interpretation of Shelley to chari
table trusts. The essential problem is that of characterization. In Shel
ley, the characterization is not terribly difficult. The covenantor was 
the private discriminator seeking the assistance of the state judiciary to 
force a seller unwilling to discriminate to act in a manner which the state 
could not itself require. However, with respect to charitable trusts, the 
characterization is not so simple. Is the trustee to be characterized as the 
party being "forced,” that is, prevented from exercising his independent 
judgment, or is the trustee really just an extension of the settlor?1'1 In 
theory, the trustee’s acts are those dictated by the settlor’s intent as evi
denced by the terms of the trust instrument;1'5 but if the trustee is not 
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considered an extension of the settlor for Shelley purposes, then that case 
must stand for the proposition that whoever has the immediate power of 
disposition is the person free to discriminate.1 Ib Such a conclusion leads 
to additional problems.1'7

176 Professor Haber queries how, under Dean Pollak’s view, the application of Shelley 
would differ if the restrictive covenant had been part of a sublet clause of a lease and the lessor 
had sought to terminate the lease and evict the Negro subtenant. Haber, supra note 171, at 
817.

177 For a complete discussion of the objections to Dean Pollak’s theory on the meaning of 
Shelley, see id. at 816.

irsizZ. at 817.
179 See Ming, supra note 167, at 234.

A second objection to Dean Pollak’s interpretation of Shelley is much 
more fundamental. To adopt such a theory is to ignore the purpose, fo
cus, and thrust of the equal protection clause.1'8 Quite obviously, the 
purpose of that constitutional guaranty is to protect persons from irra
tional discriminations. The focus of the clause is quite naturally upon 
the probable objects of discrimination. Yet the focus of Dean Pollak’s 
interpretation of Shelley is upon the would-be discriminator. If he is 
unwilling to discriminate, he is protected by the equal protection clause. 
He will not be forced to discriminate. The object of the discrimination, 
the one for whom the clause is designed, is not only unimportant to the 
analysis, he is completely immaterial. One could speculate that such an 
interpretation of permissible bounds of state judicial action would itself 
raise an equal protection question. Depending on the state of mind of 
the potential discriminator, the object of the discrimination is either in
directly afforded protection by the state or forced by the state to endure 
second-class status. Thus, within the class of potential objects of dis
crimination, there is a difference of treatment depending on the irrational 
factor of the state of mind of the oppressor.

A more promising interpretation of Shelley is that any court action 
which enforces or facilitates private discrimination is unlawful state ac
tivity if the state itself could not have constitutionally required or en
couraged the discrimination in question.1'9 If this latter theory is the 
proper interpretation of Shelley, then, without doubt, discriminatory pol
icies of private educational institutions are safe only so long as the insti
tution finds no need to invoke the courts for assistance.

Strong doubts have been voiced with respect to this suggested inter
pretation of Shelley. Professor Herbert Wechsler questions whether a 
court should be prevented from probating a will containing a bequest to 
an all-white charity even though the state could not legislatively require 
such discrimination nor make such a discriminatory expenditure of 176 177 * 179 
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funds.180 Professor Wechsler also questions whether the doctrine of 
state action should prevent court enforcement of a private trespass 
complaint even though it stems from the intruder’s race.181 Underlying 
this entire objection is the assumption that there exists to countervail the 
right of equal protection, a constitutionally guaranteed liberty possessed 
by every individual to discriminate on whatever basis he desires.182 183 The 
ultimate question is whether judicial enforcement of a private decision to 
discriminate should be considered state discrimination rather than a legal 
recognition of the freedom of the individual. Language of Mr. Justice 
Black, dissenting in Bell v. Maryland,™2, supports Professor Wechsler’s 
approach:

iso Wechsler, Toward Neutral Principles of Constitutional Law, Ti Harv. L. Rev. 1, 29 
(1959).

isi Id. at 29-30.
182 "No State shall make or enforce any law which shall abridge the privileges or immu

nities of citizens of the United States; nor shall any State deprive any person of life, liberty, or 
property without due process of law ....” U.S. CONST, amend. XIV, § 1.

183 3 78 U.S. 226 (1964).
18-1 Id. at 332. See also Wechsler, supra note 180, at 29.
185 See Haber, supra note 171, at 823.
186 See generally Henkin, Shelley v. Kraemer: Notes for a Revised Opinion, 110 U. Pa. 

L. Rev. 473 (1962).

In concluding that mere judicial enforcement of the trespass law is not 
sufficient to impute to Maryland Hooper’s refusal to serve Negroes, we 
are in accord with the Solicitor General’s views as we understand them. 
He takes it for granted "that the mere fact of State intervention through 
the courts or other public authority in order to provide sanctions for pri
vate decisions is not enough to implicate the State for the purposes of 
the Fourteenth Amendment. . . . Where the only State involvement is 
color-blind support for every property-owner’s exercise of the normal 
right to choose his business visitors or social guests, proof that the par
ticular property-owner was motivated by racial or religious prejudice is 
not enough to convict the State of denying equal protection of the 
laws.”184

It is submitted that while the suggested theory of the meaning of 
Shelley may be too broad for all purposes,185 it is nevertheless a proper 
interpretation with respect to racial discrimination. The argument often 
made against this interpretation is that an exception exists which engulfs 
the rule. The exception urged is that a state court’s enforcement of pri
vate decisions to discriminate may escape the proscriptions of the four
teenth amendment when the basis of the private discrimination is itself 
protected by a federal constitutional guaranty.186 An„ example is the con
stitutional favoring of religious activities. Thus, while the very purpose 
of religious schools is to discriminate, the denial of equal protection must 
here be balanced against the constitutional guaranty of freedom of reli
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gion.18‘ This proposed exception offers a ground for disposing of the 
troublesome case of Gordon v. Gordon™ in which a testator had condi
tioned the taking by his declared beneficiaries upon certain religious dis
crimination.* 188 189 Four sisters brought suit in a Massachusetts state court 
to terminate their brother’s interest in the estate. The defendant pleaded 
as a defense the restrictive covenant cases as well as the school desegrega
tion cases alleging that if the court were to enforce the religious restric
tion of his father’s will, the state would violate the guaranty of freedom 
of religion. The state court rejected the defense, holding that the restric
tive covenant cases and the segregation cases involved "quite different 
considerations from the right to dispose of property by will.”190

18" pierce v. Society of Sisters, 268 U.S. 510 (1925).
188 332 Mass. 197,124 N.E.2d 228, cert, denied, 349 U.S. 947 (1955).

marrying "a person not born in the Hebrew faith.”
iso 332 Mass, at 208, 124 N.E.2d at 235.
191 334 U.S. 1, 22 (1948).
192 See, e.g., Railway Mail Ass’n v. Corsi, 326 U.S. 88 (1945).

Quite possibly, the "different considerations” alluded to by the state 
court dealt not with the nature of the court action requested, but with the 
countervailing constitutional considerations urged. In any case, it is con
tended that the exception should not engulf the rule when racial discrim
ination is alleged to be the countervailing liberty. There is real doubt 
as to the existence of any constitutionally guaranteed liberty to discrim
inate solely on the basis of race. Language in Shelley itself seems to ne
gate the existence of any such liberty: "The Constitution confers upon no 
individual the right to demand action by the State which results in the 
denial of equal protection of the laws to other individuals.”191 To sur
vive such language, the "liberty theory” must contend that equal protec
tion is not denied when there are present countervailing considerations of 
greater weight. Such a contention must be dismissed for two reasons. 
First, any balancing required by the liberty theory is not to determine 
whether there has been a denial of equal protection. Rather, the theory 
concedes that equal protection is denied, but urges countervailing factors 
which outweigh the denial. Second, not only did the Court in Shelley 
fail to balance "liberty” against "equality,” it failed to acknowledge that 
such a liberty exists.

Further evidence of the nonexistence of a constitutionally guaranteed 
liberty to discriminate solely on the basis of race may be found by exam
ining state anti-discrimination legislation. These statutes are uniformly 
upheld as a valid exercise of state police power.192 If, as is hypothesized, 
the liberty to discriminate solely on the basis of race is of constitutional 

iS9The testator had conditioned the taking by any of his named devisees on their not
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dimension, the arguments raised against such statutes should be identical 
to those raised with respect to judicial enforcement of private discrim
ination. In fact, it would seem that, with respect to state anti-discrim
ination legislation, an even stronger case can be made by the proponents 
of "liberty” since they would be pleading an alleged federal constitutional 
right against a mere state policy of equality.193 The negligible weight 
of the alleged "liberty” as evidenced by its inability to outweigh a mere 
state policy of equality, dictates the conclusion that either the existence 
of the liberty is illusory or the liberty is of such insignificant magnitude 
so as to be inconsequential when confronted by any legitimate counter
vailing policy—particularly if the countervailing policy is of federal con
stitutional dimension.

193 U.S. Const, art. VI.
194 Compare Everson v. Board of Educ., 330 U.S. 1 (1946), with Griffin v. County School 

Bd., 377 U.S. 218 (1964). In Everson, a state subsidy for busing service to religious schools 
was upheld. In Griffin, a state subsidy to "private” segregated schools was held unconstitu
tional.

195 326 U.S. 88 (1945).
196 Id. at 98.
497 Is the social guest hypothetical realistic? Will a homeowner’s decision to exclude ever 

be solely on the basis of race? If the exclusion is based on factors other than or in addition to 
race, the state could and should lend its support. See Haber, supra note 171, at 821-22.

Nevertheless, even assuming arguendo that such a liberty to discrim
inate solely on the basis of race does exist and is of sufficient weight to 
require a balancing of conflicting constitutional claims, it should be noted 
that racial equality as required by the fourteenth amendment has always 
had strong advantages over competing rights.194 Mr. Justice Frankfurter 
pointed out the weight of the equal protection guaranty with respect to 
race in Railway M.ail Ass’n v. Corsr.™5

Certainly the insistence by individuals on their private prejudices as to 
race, color or creed, in relations like those now before us, ought not to 
have a higher constitutional sanction than the determination of a State 
to extend the area of nondiscrimination beyond that which the Consti
tution itself exacts.196 *

If the alleged liberty to discriminate solely on the basis of race does 
in fact exist, its limits will have to be ascertained by a functional analysis. 
Theorizing such extreme hypothetical examples as the bigoted private 
home owner wishing to oust the Negro uninvited guest does not serve to 
fashion a "rule” or set of criteria for dealing with the conflicts between 
the guaranteed liberty of discrimination and the guaranteed right of 
equality.19' If there is to be a balancing between liberty and equality, 
consideration should be given in each case to the type of activity involved. 
Possibly education is not so "public” as to be controlled by the public 
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function line of state action cases,198 yet when the judicial arm of a state 
assists an educational institution in its policy of apartheid, there is greater 
proximity to the public function cases than to the hypothetical example 
of the “invaded” home owner.199 200 Thus, the focus of inquiry must be 
upon the desirability of permitting an individual to engage in personal 
discrimination in light of a state’s compulsory constitutional interest in 
eradicating discrimination. This focus can only be meaningful if each 
case is considered on its facts without resort to examples which test the 
very limits of a state’s power to intercede on behalf of objects of racial 
discrimination.

198 See text accompanying note 65 supra.
199 In an opinion concurring with the majority's reversal in Bell v. Maryland, Mr. Justice 

Douglas makes the case for functional analysis. 378 U.S. 226, 242 (1964). He dismisses the 
dissent’s invocation of the "social guest” example by simply reminding the dissent that the so
cial guest situation was not before the Court, and that the discriminator, a private restaurant 
owner, had little kinship with a private homeowner. See Williams, The Twilight of State 
Action, 41 Texas L. Rev. 347 (1963). "The issue .. . [should be] whether the private group 
has so moved into the ama of public concern that the public’s interest in eliminating the par
ticular discrimination in question must outweigh the personal right to discriminate.” Id. at 
82. See also Reitman v. Mulkey, 387 U.S. 381-87 (1967) (Douglas, J., concurring).

200 See, e.g., In re Estate of Freshour, 185 Kan. 434, 345 P.2d 689 (1959): "While the 
human beings who are to obtain advantages from charitable trusts may be referred to as benefi
ciaries, the real beneficiary is the public and the human beings involved are merely the instru
mentalities from whom the benefits flow.” Id. at 441, 345 P.2d at 695. See generally G. 
Bogert, Trusts § 54 (4th ed. 1963).

Further disparity between the social guest hypothetical and judicial 
enforcement of the racially discriminatory policies of private educational 
institutions is exposed by examining who will be harmed if a court fails 
to enforce the private decision to discriminate. It may well be felt that 
an individual home owner should have the liberty to capriciously choose 
whom to allow in his living room, and if the home owner is denied this 
liberty, he suffers a personal affront. But who can complain when dis
crimination by charities is denied judicial enforcement? Charitable bene
ficiaries should be in no position to assert a superior right to the charity; 
but for the generosity of the settlor and the laws of the state, they too 
would be “have-nots.” Similarly, the trustee of an educational trust who 
is charged with the duty of caring for the beneficiaries should have no 
complaint. The entire justification for permitting charitable trusts to 
enjoy special benefits is that charitable trusts supposedly are a boon to all 
of the community.2"0 Thus, the trustee cannot complain if the class of 
immediate beneficiaries is enlarged to now include other segments of the 
community who by hypothesis are also to benefit from the trust in any 
case. It is only when the settlor is alive at the time the court denies en
forcement that the situation is even remotely analogous to the “home 
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and castle” situation.201 In this rare instance, the court may well be faced 
with the choice suggested by the proponents of a liberty to discriminate 
on the basis of race. Fortunately, fewer and fewer racially discrimina
tory charities are presently being founded inter vivos, or testamentary for 
that matter.202 To let the latter theory of Shelley fail for reason of a 
waning, disproportionately small class of cases is again to discard func
tional analysis and engage in generalities.

201 If the settlor is dead, as will most often be the case, no one will be personally affronted 
by judicial refusal to enforce racial restrictions unless one wishes to consider the disappointed 
heirs who would have the trust fail and the trust res pass by intestacy.

202 In 1957, Professor Elias Clark was able to state confidently: "In the complex of Negro
white relations, the maliciously discriminatory trust is only of peripheral importance. To the 
relatively few now in existence, the addition of many more is unlikely.” Clark, supra note 
173, at 980.

203 The term positive facilitation is being used in the sense that a court does something 
more than merely refuse relief. For example, removal of public trustees and replacement with 
private trustees willing to carry on racial policies of a trust would be a positive facilitation; 
denial of a request to enjoin an individual from discriminating would not be positive facilita
tion.

204 See Ming, supra note 167, at 234. Professor Ming contends that Shelley v. Kraemer 
stands for the "proposition that the state’s determination of relationships between individuals, 
no matter how manifested, must fulfill the requirements of the Fourteenth Amendment, and 
no determination of a relationship which may vary with the race of persons involved will sat
isfy those requirements.”

Finally, to allow a private discriminator to exclude persons from his 
home neither affects a great number of persons nor deprives the object of 
discrimination of any tangible benefit. Exclusion from private schools, 
however, expands the educational disparities between white and Negro 
and does so on a large scale.

FAILURE OF THE COURT TO ACT

Hopefully, it has been demonstrated that, at least as to "positive” 
judicial facilitation203 of racial discriminatory policies, the above sug
gested theory of Shelley should be employed. The fact that judicial ac
tion provides the nexus between private discrimination and the state does 
not diminish the violation of the fourteenth amendment equal protection 
guaranty. Under the suggested theory of Shelley, the precedence of a 
governmental policy of nondiscrimination would be affirmed.204

If positive judicial action facilitating racial discrimination is pro
scribed by Shelley, what becomes of a court’s mere failure to grant relief 
from discrimination when requested to do so by an actual or probable 
object of discrimination? Analysis of the doctrine of state "inaction” is 
troublesome at best. Precedent can be found to support the view that 
failure of an arm of the state to protect civil rights is as equally violative 
of the fourteenth amendment as positive discriminatory action by the
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state.“00 Does a combining of Shelley with this line of "inaction” cases 
lead to the conclusion that a court may never lawfully deny relief to ob
jects of discrimination? It would seem so. Critics of such a conclusion 
quickly point up the irony of the position. A judicial determination that 
some complained-of racial discrimination is so private as to be immune 
from the fourteenth amendment is all that is necessary to render that 
very discrimination assailable on fourteenth amendment grounds. It is 
a simple matter of "heads”—nondiscrimination directly wins, "tails”— 
discrimination indirectly loses. While it is true that such an outcome 
may indeed be ironic, it is no more ironic than other results reached in 
the state action area.205 206

205 See, e.g.. Lynch v. United States, 189 F.2d 476 (5th Cir.), cert, denied, 342 U.S. 831 
(1951) (failure of police to protect prisoners from mob violence); Catlette v. United States, 
132 F.2d 902 (4th Cir. 1943) (failure of police to protect persons from mob violence). The 
Reapportionment Cases may also be helpful to the analysis that failure of an arm or branch of 
the state to act may violate the fourteenth amendment. See Reynolds v. Sims, 377 U.S. 533 
(1964); Wesberry v. Sanders, 376 U.S. 1 (1964); Baker v. Carr, 369 U.S. 186 (1962). See 
generally Peters, Civil Rights and State Non-Action, 34 NOTRE DAME LAW. 303 (1959).

206 In Charlotte Park & Rec. Comm’n v. Barringer, 242 N.C. 311, 88 S.E.2d 114 (1955), 
cert, denied, 350 U.S. 983 (1956), a grant of land to the city for use as a municipal golf course 
was expressly conditioned on the exclusion of Negroes from the premises. The state court 
construed the condition as a possibility of reverter rather than a right of re-entry and therefore 
held that the state would not be implicated in the revesting of the property in the original 
grantors since a reverter operated automatically, i.e., without need of judicial assistance.

207 Lynch v. United States, 189 F.2d 476 (5th Cir.), cert, denied, 342 U.S. 831 (1951); 
Catlette v. United States, 132 F.2d 902 (4th Cir. 1943); United States v. United States Klans, 
Knights of Ku Klux Klan, Inc., 194 F. Supp. 897 (M.D. Ala. 1961).

208 See, e.g., Evans v. Ennis, 281 F.2d 385 (3d Cir. I960), cert, denied, 364 U.S. 933 
(1961); Blocker v. Board of Educ., 226 F. Supp. 208 (E.D.N.Y. 1964); Branche v. Board of 
Educ., 204 F. Supp. 150 (E.D.N.Y. 1962); Taylor v. Board of Educ., 191 F. Supp. 181, 195 
F.Supp.231 (S.DN.Y.), aff’d, 294 F.2d 36 (2d Cir.), cert, denied, 368 U.S. 940 (1961); Jack- 
son v. Pasadena City School Dist., 59 Cal. 2d 876, 382 P.2d 878, 31 Cal. Rptr. 606 (1963).

For an illuminating study of the de facto school segregation problem, see Carter, De Facto 
School Segregation: An Examination of the Legal and Constitutional Questions Presented, 16 
W. Res. L. Rev. 502 (1965).

209 226 F. Supp. 208 (E.D.N.Y. 1964).

Examination of the cases holding inaction of the state violative of the 
fourteenth amendment reveals the breach of some affirmative public 
duty, e.g., to protect persons from mob violence.20' Any meaningful 
analogy between the failure of courts to permit deviation by school trus
tees from policies of racial discrimination and the state inaction cases 
must find an affirmative duty on the part of the state to guarantee equal 
protection in education. Arguments that a state is under an affirmative 
duty to promote equal education in public schools have only occasionally 
met with success.208 209 Yet the reasoning of the cases in which an affirma
tive duty has been found is persuasive. In Blocker v. Board of Educ.™ 
plaintiffs assailed de facto segregation. The federal district court there 
held that the defendant board of education—an arm of the state—had 
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transgressed the equal protection clause of the fourteenth amendment. 
Even though the imbalance was not the result of governmental action, 
the court found an affirmative state duty to correct the situation. It 
should not require very great extension of this rationale to reach private 
discrimination which a court permits to continue.

While not in the context of educational institutions, language of Mr. 
Justice Douglas in Bell v. Maryland110 gives added support to the theory 
that there is an affirmative state duty to guarantee equal protection of 
the laws. After first noting that private property which is serving the 
public is totally unanalogous to a private home, Justice Douglas went on 
to note: "We, on the other hand, live under a constitution that proclaims 
equal protection under the law. Why then, even in the absence of a 
statute, should apartheid be given constitutional sanction in the restau
rant field?”* 211 The basis of Justice Douglas’ hypothesis is that the right 
of a person to eat is just as basic as his right to travel; since the right of 
travel has been held to be constitutionally protected,212 it is inconsistent 
not to protect the right to eat.

2103/8 U.S. 226 (1964).
211 W. at 254 (emphasis added).
212 Edwards v. California, 314 U.S. 160 (1941).
213 Reitman v. Mulkey, 387 U.S. 369 (1967), aff’g 64 Cal. 2d 529, 413 P.2d 825, 50 Cal. 

Rptr. 881 (1966); see text accompanying note 32 supra.

Applying Justice Douglas’ reasoning to education, there seems to be 
no reason to deny that the right to an education is every bit as basic as 
the right to travel. Consequently, states should be under an affirmative 
duty to protect that right. In fact, a stronger case can be made for pri
vate school nondiscrimination than for private restaurant nondiscrimina
tion since education is, at the very least, a quasi-public function. Res
taurateurs, on the other hand, may be said to perform a public function 
only in that their establishments serve the public. Unlike the schools, 
there is no public system of beaneries.

The Future of State Action

This article has attempted to deal with the problems of charitable 
trusts within the framework of the existing doctrine. There remains the 
more fundamental question of whether the admittedly artificial and am
biguous state action doctrine—particularly as defined by Burton—should 
be discarded entirely and replaced by a "social engineering” approach.

The Reitman v. Mulkey case,213 while not exclusively resting on this 
ground, cannot really be justified unless it is recognized that one of the 
dominant issues of the California election campaign was racial discrimi
nation in housing. If racial discrimination in housing had not then been 
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a problem in California, Mulkey may very well be wrongly decided. But 
Mulkey is correctly decided—without regard to previously enacted anti
discrimination laws—because the new amendment was intended to ex
press society’s encouragement of a continuing pattern of racial discrim
ination in housing. Proposition Fourteen clearly was not a declaration 
of the right of a man to sell his property to whomever he pleases. On 
the other hand, if such an amendment were passed as a consequence of a 
public dispute concerning the general power to dispose of property, the 
California Supreme Court might justifiably have reached a different con
clusion.

The real point is that much of the focus on state involvement is not 
terribly significant today because even "private” discrimination is a prod
uct of the structure of society. Man lives close to his neighbors and cares 
what his neighbors think. He may suffer loss of employment, loss of 
business, or pain of ostracism if he acts according to the dictates of his 
conscience.214 215 In most cases, "private” discrimination is the result of the 
practical inability of the individual to decide for himself whether he 
wants to discriminate. It is therefore imperative that the courts employ 
the fourteenth amendment as a vehicle for "social engineering” despite 
the absence of "formal” state involvement.

214 For an insight into why people discriminate, see the second appendix to the opinion of 
Mr. Justice Douglas, concurring in Bell v. Maryland, 378 U.S. 226, 271 (1964).

215 See G. Keeton, Social Changes in the Law of Trusts 87 (1958).
216 163 U.S. 537 (1896). It is in Plessy that the now repudiated "separate but equal” 

doctrine was judicially recognized.

With regard to charitable trusts, such an approach would not be cata
clysmic. Public benefits are afforded charitable trusts under the hypoth
esis that charity benefits the entire community. Yet the definition of 
charity is not immutably fixed. The scope of charitable endeavor, in 
fact the very nature of charitable function, changes as man progresses.216 
While charitable trusts exclusively for one race may have been unobjec
tionable in a society adhering to Plessy v. Perguson™ that society and 
its values are in the past. Admittedly, the very nature of charitable ac
tivity permits a donor to select the recipients of his bounty; but that is 
not to say that a donor will be permitted to choose his beneficiaries in 
such a manner as to effect the converse of charity—harm to a class of 
society. Certainly not all discriminations are inconsistent with the con
cept of charity, but it is submitted that a trust exclusively for whites re
sults in more pain than benefit to society.

With respect to charitable trusts exclusively for Negroes, somewhat 
different considerations are involved. Account must be taken of the de-
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pressed state of the Negro. If the purpose of the charitable bequest is to 
close the gap between whites and Negroes (e.g., a scholarship fund for 
Negroes at Amherst College), it should be upheld; however, if the trust 
will result in an even greater isolation of Negroes from the mainstream, 
the trust should be unenforceable. Each case will have to be determined 
on its facts. Ideally, at some later date, all charities with racial overtones 
will be unenforceable, but today’s courts must deal with the problem 
against the backdrop of the present state of racial development. Admit
tedly, close questions will arise, but our legal system has not yet declined 
to do justice, because a question was close.
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t The action was brought under the auspices of the Civil Liberties Union.
iPub. L. No. 90-40, 81 Stat. 100.
2 N.Y. Times, Jan. 31, 1967, at 1, col. 5.
3 372 F.2d 817 (2d Cir. 1967). The Government did not file a petition for certiorari.
4 No judicial review shall be made of the classification or processing of any registrant 

by local boards, appeal boards, or the President, except as a defense to a criminal pros
ecution instituted under section 12 of this title, after the registrant has responded 
either affirmatively or negatively to an order to report for induction, or for civilian 
work in the case of a registrant determined to be opposed to participation in war in 
any form: Provided, that such review shall go to the question of the jurisdiction 
herein reserved to local boards, appeal boards, and the President only when there is 
no basis in fact for the classification assigned to such registrant.

Pub. L. No. 90-40, § 8(c), 81 Stat. 100 (1967).

Two selective service registrants recently lost their student defer
ments for having taken part in an anti-war demonstration at a local 
board office. ¿Messrs. Layton and Fine, the attorneys who successfully 
challenged the reclassifications before the Second Circuit? discuss the 
statutory and constitutional problems caused when an agency whose ac
tions are "final” violates first amendment rights.

The Military Selective Service Act of 19671 contains a new provision 
restricting judicial review of selective service classifications. Obviously 
enacted in response to the Second Circuit’s "landmark opinion”2 3 in Wolff 
v. Selective Serv. Local Bel. No. 16? the new amendment permits judicial 
review only "as a defense to a criminal prosecution instituted . . . after the 
registrant has responded either affirmatively or negatively to an order to 
report for induction.”4

In the Wolff case a unanimous three-judge panel upheld pre-induc- 
tion judicial review of a selective service classification which allegedly 
infringed upon the right to free speech. This judicial intervention upset 
Congress’ belief that earlier case law precluded any such review. Indeed, 
the Report of the House Armed Services Committee stated:

The Committee was disturbed by the apparent inclination of some courts 
to review the classification action of local or appeal boards before the 
registrant had exhausted his administrative remedies. Existing law quite 
clearly precludes such judicial review until after a registrant has been 
ordered to report for induction and has responded either affirmatively

315
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or negatively to such an order. In view of this inclination of the courts 
to prematurely inquire into the classification action of local boards, the 
committee has rewritten this provision of the law so as to more clearly 
enunciate this principle. The Committee was prompted to take this 
action since continued disregard of this principle of law by various courts 
could seriously affect the administration of the Selective Service System.5 6 7

5 H.R. Rep. No. 267, 90th Cong., 1st Sess. 30-31 (1967). The Senate version of the bill 
(S. 1432, 90th Cong., 1st Sess. (1967)) did not contain such a provision, but the Senate con
ferees acceded to the views of the House. Conf. Rep. No. 346, 90th Cong., 1st Sess. 16 
(1967).

6 Ch. 720, 54 Stat. 885.
7 See generally Comment, Exhaustion of Administrative Remedies, 39 CORNELL L.Q. 273 

(1954).
8 Selective Training and Service Act of 1940, ch. 720, § 10(a)(2), 54 Stat. 885.
» 320 U.S. 549 (1944).
™Id. at 550.
11 Section 5(g) of the Selective Training and Service Act of 1940 provided that a registrant 

who "by reason of religious training and belief” was conscientiously opposed to participation 
in war could be inducted into the armed services, but in such event had to be assigned to non- 
combatant service. If for similar reasons, a registrant was conscientiously opposed to non- 
combatant service, the section provided that he was not to be inducted into the armed services 
at all but was to "be assigned to work of national importance.” Falbo claimed exemption from

This article will (1) examine the validity of that belief by analyzing 
the doctrine of exhaustion of administrative remedies both in selective 
service cases and in other areas of administrative law, (2) explore the 
implications of the Wolff decision and the effect of the Military Selective 
Service Act of 1967 on it, and (3) suggest the role which the courts 
should play in the selective service administrative process.

I. The Background of Judicial Review in 
Selective Service Cases

A. cases under the acts of 1940 and 1950

The Selective Training and Service Act of 1940° was passed im
mediately prior to the entry of the United States into World War II, a 
time when the national interest dictated a policy of limited judicial inter
ference with the authority of local draft boards.' To promote this policy, 
the Act, while allowing for administrative appeal, provided that the clas
sification of registrants by local boards "shall be final.”8 *

The Supreme Court first faced the question of whether there existed 
any right to judicial review under the Act in Falbo v. United States? 
After being classified as a conscientious objector, the defendant had re
fused to obey the order of his local board "to report for assignment to 
work of national importance”10 on the ground that he was a minister and 
therefore entitled by statute to exemption from any form of national ser
vice whatsoever.11 The Supreme Court held that Congress had not au
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thorized judicial review of the correctness or validity of a local board’s 
classification "in a criminal prosecution for wilful violation of an order 
directing a registrant to report for the last step in the selective process.”1' 
Although not called upon to determine in what circumstances, if any, ju
dicial review would be permitted, the Court intimated that Congress had 
no obligation to provide for any judicial intervention at all prior to final 
acceptance of an individual for national service.* * 12 13 "The selectee,” said 
Mr. Justice Black, "may still be rejected at the induction center .... [A] 
board order to report is no more than a necessary intermediate step in a 
united and continuous process” culminating in acceptance for service.14 

At a time when the United States was engaged in a World War, the 
courts were understandably reluctant to interfere with the Selective Serv
ice System. Thus, in attempting to follow Falbo, courts with few ex
ceptions15 16 ruled that a registrant could not contest an improper, unconsti
tutional, or illegal action by a local board prior to actual induction into 
the armed services.18 At that point in time the draftee had a right to 
bring a writ of habeas corpus seeking release on the ground of improper 
action by his local board.17
any form of national service under § 5(d) of the Act, which provided that a "regular or or
dained minister of religion . . . shall be exempt from training and service . . . under this Act.”

12 320 U.S. at 554.
13 The Act nowhere explicitly provides for such review [judicial review of the propriety 
of a classification in a prosecution for failure to report for induction into the armed 
services] and we have found nothing in its legislative history which indicates an in
tention to afford it. The circumstances under which the Act was adopted lend no 
support to a view which would allow litigious interruption of the process of se
lection which Congress created. . . . Careful provision was made for fair adminis
tration of the Act's policies within the framework of the selective service process. 
But Congress apparently regarded "a prompt and unhesitating obedience to orders” 
issued in that process "indispensable to the complete attainment of the object” of na
tional defense .... Surely if Congress had intended to authorize interference with 
that process by intermediate challenges of orders to report, it would have said so.

Id.
™Id. at 553.
15 In unique situations courts permitted pre-induction judicial review of actions by local 

boards in prosecutions for failure to report for induction into national service. Gibson v. 
United States, 329 U.S. 338 (1946) (induction unnecessary because of lack of final physical 
examination requirement for nonmilitary inductees); Chih Chung Tung v. United States, 142 
F.2d 919 (1st Cir. 1944) (order to report improper while appeal was pending before appeal 
board); United States v. Peterson, 53 F. Supp. 760 (N.D. Cal. 1944) (denial of request for 
personal hearing and subsequent order to report held improper).

16 Wallace v. United States, 152 F.2d 751 (5th Cir. 1946); Koch v. United States, 150 F.2d 
762 (4th Cir. 1945); Klopp v. United States, 148 F.2d 659 (6th Cir. 1945); United States v. 
Flakowicz, 146 F.2d 874 (2nd Cir.), cert. denied, 325 U.S. 851 (1945); Siriski v. United States, 
145 F.2d 749 (1st Cir. 1944); Ex parte Catanzaro, 138 F.2d 100 (3d Cir.), cert, denied, 321 
U.S. 793 (1943).

This rule applied even in criminal prosecutions brought after the registrant had submitted 
himself to the pre-induction physical examination. United States v. Rinko, 147 F.2d 1 (7th 
Cir. 1945); United States v. Flakowicz, supra.

17 "In order to obtain a judicial determination of [improper classification] . . . registrants
must first submit to induction, and raise the issue by habeas corpus.” H.R. Rep. No. 36, 79th



318 The Georgetown Law Journal {Vol. 56: 315

In the aftermath of World War II the Supreme Court, in Estep v. 
United States™ faced the question left unresolved in Falbo'. could a regis
trant ever obtain judicial review of his classification prior to actual in
duction into the military? In Falbo the defendant had refused to report; 
the registrant in Estep, however, had reported to the induction center and 
was finally accepted by the armed services, but refused to be inducted, 
claiming that he had been improperly classified. He sought to defend a 
criminal prosecution on the ground that his local board had acted arbi
trarily and capriciously in denying him exemption from service.* 18 19 The 
Court held that the district court had erred in refusing the registrant the 
opportunity to introduce evidence as to his improper classification. In 
so ruling, Mr. Justice Douglas concluded that a registrant had a right to 
judicial review prior to actual induction:

Cong., 1st Sess. 4-5 (1945); see United States ex rel. Trainin v. Cain, 144 F.2d 944 (2d Cir. 
1944), cert, denied, 323 U.S. 795 (1945); United States v. Kauten, 133 F.2d 703 (2d Cir. 
1943).

Despite the availability of the habeas corpus procedure, courts were reluctant to hold the 
classification improper and grant relief to the inductee. See Note, Judicial Review of Selec
tive Service Board Classification by Habeas Corpus, 10 Geo. Wash. L. Rev. 827 (1942); 
Comment, Fairness and Due Process Under the Selective Service System, 114 U. Pa. L. Rev. 
1014 (1966).

18 327 U.S. 114 (1946).
19 Id. at 117. Estep claimed exemption from service under § 5 (d) of the Selective Train

ing and Service Act of 1940. See note 11 supra.
"327 U.S. at 121-23.

We cannot believe that Congress intended that criminal sanctions were 
to be applied to orders issued by local boards no matter how flagrantly 
they violated the rules and regulations which define their jurisdiction. 
We are dealing here with a question of personal liberty. A registrant 
who violates the act commits a felony. A felon customarily suffers the 
loss of substantial rights. [The statute], being silent on the matter, 
leaves the question of available defenses in doubt. But we are loathe 
to resolve those doubts against the accused. . . . The provision making 
the decisions of the local boards "final” means to us that Congress chose 
not to give administrative action under this Act the customary scope of 
judicial review which obtains under other statutes. It means that the 
courts are not to weigh the evidence to determine whether the classifi
cation made by the local boards was justified. The decisions of the local 
boards made in conformity with the regulations are final even though 
they may be erroneous. The question of jurisdiction of the local board 
is reached only if there is no basis in fact for the classification which it 
gave the registrant.20

Thus Estep allowed a registrant to show the impropriety of his classifica
tion as a defense to a prosecution for refusal to be inducted. This drasti
cally altered the law which federal courts had developed after Falbo. 
The Court distinguished Falbo on the ground that the defendants in Es
tep had fully exhausted their administrative remedies:
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Falbo v. United States . . . does not preclude such a defense in the pres
ent cases. In the Falbo case the defendant challenged the order of his 
local board before he had exhausted his administrative remedies. Here 
these registrants had pursued their administrative remedies to the end. 
All had been done which could be done. Submission to induction would 
be satisfaction of the orders of the local boards, not a further step to 
obtain relief from them.21

21 id. at 123.
22 Id. at 124.
23 w. at 125.
2-4 Ch. 144, 65 Stat. 75.
25 Watkins v. Rupert, 224 F.2d 47 (2d Cir. 1955); see Witmer v. United States, 348 U.S.

375 (1955); United States v. Capson, 347 F.2d 959 (10th Cir.), cert, denied, 382 U.S. 911
(1965); Tamarkin v. Selective Serv. Sys., 243 F.2d 108 (5th Cir.), cert, denied, 355 U.S. 825 
(1957).

26 327 U.S. at 123.
-"‘See Witmer v. United States, 348 U.S. 375 (1954).

The Court reasoned that to prevent a registrant from raising the issue 
of improper classification as a defense to a criminal prosecution would 
simply delay his right to do so until after conviction and imprisonment, 
at which time he could bring a writ of habeas corpus.22 The result would 
be, according to the Court, that men would be sent to jail "when it was 
apparent they would have to be released tomorrow.”23

The Universal Military Training and Service Act, passed in 1950,24 
continued during a period of technical peace the basic provisions of the 
1940 Act. Under the new legislation, courts continued to follow Estep 
and permit a registrant to challenge a determination of his local board 
only after his actual reporting for induction into the armed services.25 26 
Couching their decisions, as did Esteps in terms of exhaustion of admin
istrative remedies, the courts required a registrant to present himself at 
the induction center, submit to any final physical or mental examina
tions, and either refuse to be inducted or actually submit to induction into 
the armed services. If the registrant refused to be inducted he could raise 
the question of the validity of his classification in defending a criminal 
prosecution under the Act; if he submitted to induction, he could imme
diately petition for a writ of habeas corpus directed against the com
mander of the local military post where he was detained, claiming an 
unwarranted classification by his local board.27

After Estep, lower courts turned their attention to the question of the 
registrant’s waiver of his right to assert improper local board action. It 
was frequently held that even after refusal of or submission to induction, 
a registrant could not raise the question of the validity of his classification 
unless he had taken advantage of every administrative remedy available
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to him under the Act.28 On the other hand, a number of opinions recog
nized the unfairness of such a strict interpretation and permitted a regis
trant to raise the question even where technical compliance with every 
administrative remedy had not been met.29

28 Woo v. United States, 350 F.2d 992 (9th Cir. 1965); Badger v. United States, 322 F.2d 
902 (9th Cir. 1963), cert, denied, 376 U.S. 914 (1964); Osborn v. United States, 319 F.2d 
915 (4th Cir. 1963); Evans v. United States, 252 F.2d 509 (9th Cir. 1958); Mason v. United 
States, 218 F.2d 375 (9th Cir. 1954); United States ex rel. Flakowicz v. Alexander, 164 F.2d 
139 (2d Cir.), cert, denied, 333 U.S. 828 (1947); United States v. Phillips, 143 F. Supp. 496 
(N.D.W. Va.), aff’d, 239 F.2d 148 (4th Cir. 1954); United States v. Dorn, 121 F. Supp. 171 
(E.D. Wis. 1954); United States v. Krischenman, 65 F. Supp. 153 (D.S.D. 1946).

29 Donato v. United States, 302 F.2d 468 (9th Cir. 1962); Glover v. United States, 286 
F.2d 84 (8th Cir. 1961); United States v. Willard, 211 F. Supp. 643, 650 (N.D. Ohio 1962), 
aff’d, 312 F.2d 605 (6th Cir. 1965).

In a criminal prosecution the Ninth Circuit has recently affirmed the right of a registrant 
to challenge his classification although he had not taken advantage of the remedies afforded 
him under the Act. Citing Wolff, the court acknowledged that where the registrant’s claim 
was constitutional there was little reason to deny the right to raise the question since the ad
ministrative agency had little expertise in this area. The court appeared to confuse the ques
tion of waiver of the right to raise the question of an improper classification with the doctrine 
of exhaustion of remedies. Wills v. United States,------ F.2d------- (9th Cir. 1967).

30 327 U.S. at 122.
31 Keefer v. United States, 313 F.2d 773 (9th Cir. 1963); Bouziden v. United States, 251 

F.2d 728 (10th Cir.), cert, denied, 356 U.S. 927 (1958); Blalock v. United States, 247 F.2d 
615 (4th Cir. 1957); Campbell v. United States, 221 F.2d 454, 459 (4th Cir. 1955); Rempel 
v. United States, 220 F.2d 949 (10th Cir. 1955); Ashauer v. United States, 217 F.2d 788 (9th 
Cir. 1954); United States v. Hagaman, 213 F.2d 86 (3d Cir. 1954); Poole v. United States, 159 
F.2d 312 (4th Cir. 1947); Cahoon v. United States, 155 F.2d 150 (5th Cir.), cert, denied, 329 
U.S. 739 (1946); United States v. Diercks, 133 F. Supp. 78 (E.D. Ill. 1954), aff’d, 233 F.2d 12 
(7th Cir. 1955).

32 See generally Comment, supra note 17; Comment, The Selective Service, 76 YALE L.J. 
160 (1966).

The scope of review established by Estep—limited to whether there 
was any "basis in fact for the classification”30—was strictly applied by 
the courts in the years that followed.31 If review were not so limited, 
they reasoned, they would be substituting their judgment for that of the 
administrators provided for by Congress.

Thus, although the Supreme Court had affirmed the right of a regis
trant to contest his classification in court, that right was severely circum
scribed by limitations upon the point in time at which a registrant could 
assert it, by technical requirements necessary to preserve it, and by an 
extremely limited scope of review.32

B. DEPARTURE FROM THE DOCTRINE OF EXHAUSTION
IN SELECTIVE SERVICE CASES

Despite the rigidity of the law in this area, there were several un
usual cases involving shocking actions by local boards wherein federal 
courts chose, for vaguely articulated reasons, to ignore the exhaustion 
doctrine.
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In Ex parte Fabiani™ a district court entertained a technically prema
ture writ of habeas corpus. A medical student studying in Italy and 
claiming a student deferment was declared delinquent for failing to re
port in time for a pre-induction physical examination. Returning to the 
United States, he petitioned for habeas corpus without waiting to report 
for a physical examination or for induction. Pointing to the lack of any 
pressing national emergency favoring limited review, and expressing the 
familiar "desire to avoid marching up the hill and down again,”33 34 the 
court entertained the writ on the theory that the petitioner was "in con
structive custody of the Government.”35 * To postpone resolution of the 
contention any further, said the court, "would be exactly that type of ju
dicial circuity and waste motion which the Supreme Court in the Estep 
decision has counseled us to avoid.”38 39 The court was undoubtedly 
prompted to ignore the exhaustion problem by the likelihood of what it 
considered irreparable injury:

33 105 F. Supp. 139 (E.D. Pa. 1952).
3-t Id. at 145-47.
35at 148.
se Id. at 144.
S' Id. at 145.
38 United States v. Palmer, 122 F. Supp. 938 (E.D. Pa. 1954), aff’d, 233 F.2d 893 (3d 

Cir.), cert, denied, 350 U.S. 873 (1955), cited Fahiani, while holding against the plaintiff, but 
indicated that under appropriate circumstances and where no war existed the exhaustion re
quirement might be relaxed. Id. at 941. Mr. Justice Black, in Jones v. Cunningham, 371 U.S. 
240 (1963), cited Fabiani in support of the proposition that the writ of habeas corpus was an 
appropriate procedural vehicle for questioning the legality of any induction into military ser
vice.

39 2 06 F.2d 767 (2d Cir. 1953).

On such a strong showing, this Court does not feel justified in com
pelling the registrant either to undergo the ignominy of a criminal prose
cution, with the consequent possible destruction of his medical career, or 
to submit himself to induction amid the notoriety and humiliating and 
defamatory comment inevitably spewed forth in a situation of this kind.37

The court found the action of the local board to be arbitrary and capri
cious, without basis in fact, and contrary to regulations. The writ was 
issued, as well as an injunction against the board and the United States 
Attorney.38

Although the Second Circuit in Schwartz v. Strauss™ refused to en
join an induction, Judge Jerome Frank in a concurring opinion cast grave 
doubt on the validity of the Government’s position. He noted that under 
the Government’s reasoning, even if the board plainly exceeded its pow
ers by drafting a congressman or a naval officer on active duty, its ac
tion could not be challenged until refusal of or submission to induction.
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Judge Frank suggested that relief should be available immediately where 
the board’s lack of jurisdiction was manifest.40 *

40 W.

41237 F.2d 376 (6th Cir. 1956).
42 249 U.S. 557 (1919).
43 id. at 562.
44 Accord, Leedom v. Kyne, 358 U.S. 184 (1958); Bethlehem Steel Co. v. New York State 

Labor Relations Bd., 330 U.S. 767 (1947); Order of Ry. Conductors of America v. Swan, 329 
U.S. 520 (1947).

45 See Eccles v. Peoples Bank of Lakewood Village, 333 U.S. 426 (1948), where Mr. Jus
tice Frankfurter, although denying the relief sought, recognized that “a determination may of 
course be made at the behest of one so immediately and truly injured by a regulation claimed 
to be invalid, that his need is sufficiently compelling to justify judicial intervention even be
fore the completion of the administrative process.” Id. at 434.

In Townsend v. Zimmerman^ Judge (now Justice) Stewart sustained 
the enjoining of an induction where the selective service board had re
peatedly ignored its own regulations and denied plaintiff procedural 
rights. In passing, he cited Pabiani with approval but inexplicably never 
mentioned the exhaustion of administrative remedies problem.

II. Exceptions to the Exhaustion Doctrine in 
Non-Selective Service Cases

A. ADMINISTRATIVE ACTION WITHOUT 
STATUTORY JURISDICTION

In the relatively early case of Skinner & Eddy Corp. v. United States,42 
the Supreme Court laid down the rule that exhaustion of administrative 
remedies would not be required when an administrative agency acted 
outside its statutory jurisdiction. There the plaintiff had challenged in 
court the authority of the Interstate Commerce Commission to allow a 
rate increase to become effective without first raising the question in a 
proceeding available before the Commission. The Court stated that 
although the availability of a proceeding before the Commission would 
have precluded early judicial review if plaintiff "had sought relief against 
a rate or practice alleged to be unjust because unreasonably high or dis
criminatory,”43 where the contention was that the administrative agency 
exceeded its statutory powers, courts could intervene even if administra
tive remedies had not been exhausted.44

B. IRREPARABLE INJURY

Later cases made it apparent that the presence or absence of statutory 
jurisdiction was not always dispositive. Judicial intervention was not 
permitted unless the plaintiff could show immediate and irreparable in
jury to his person or property.45 In applying this principle, however, 



1967} Exhaustion of Remedies 323

courts often reached different conclusions on virtually identical facts. In 
Petroleum Exploration, Inc. v. Public Serv. Comm’n46 plaintiff sought 
to enjoin the Kentucky Public Service Commission from investigating 
wholesale rates for gas marketed in Kentucky on the ground, inter alia, 
that since plaintiff was not a public utility such action was beyond the 
statutory power of the commission. The Supreme Court ignored this 
contention and held that the case did not present facts sufficient to jus
tify federal court intervention: "The necessity to expend for the investi
gation or to take the risk for noncompliance does not justify the injunc
tion. It is not the sort of irreparable injury against which equity pro
tects.”47

46 304 U.S. 209 (1939).
Id. at 220-21.

48 317 U.S. 456 (1943).
48 See also Allen v. Grand Cent. Aircraft Co., 347 U.S. 535 (1954); Franklin v. Jonco 

Aircraft Corp., 346 U.S. 868 (1953).
A leading commentator in the field of administrative law has noted the apparent irrecon

cilability of this line of decisions, noting that "the word formulations in the opinions are in
adequate, conflicting and usually affirmatively misleading.” 3 K. Davis, Administrative 
Law Treatise § 20.03, at 69-71 (1958). Davis suggests that ±e following three factors be 
used to determine the applicability of the doctrine of exhaustion of administrative remedies to 
a given case: (1) "extent of injury from pursuit of administrative remedy,” (2) "degree of ap
parent clarity or doubt about administrative jurisdiction,” and (3) "involvement of specialized 
administrative understanding in the question of jurisdiction.” Id. at 69. This type of ap
proach has been applied in at least three cases. See Lone Star Cement Corp. v. FTC, 339 F.2d 
505 (9th Cir. 1964); Oil Shale Corp. v. Udall, 235 F. Supp. 606 (D. Colo. 1964); United 
States v. Rockland S.S. Corp., 218 F. Supp. 509 (S.D.N.Y. 1963).

50 153 F. Supp. 701 (D.D.C. 1957), aff’d on other grounds, 102 U.S. App. D.C. 210, 251 
F.2d 919, cert, denied, 356 U.S. 927 (1958).

Five years later, in an almost identical factual situation, the Supreme 
Court held that the expense of a hearing did justify equitable interven
tion. In Public Util. Comm’n v. United Fuel Gas Co.4* the Court ruled 
that compliance with the Ohio commission’s request for a hearing would 
put the company to substantial expense, which would ultimately fall 
upon the consuming public. If the company refused to comply it ran the 
risk of heavy fines and penalties. Therefore, rhe Court found that inter
vention was proper and reviewed the merits of the company’s contention 
that the commission lacked jurisdiction to investigate the reasonableness 
of its rates.49

The difficulty in determining what kind of injury is irreparable was 
illustrated in the case of Schwebel v. Orrick.50 The district court found 
that the Securities Exchange Commission did have statutory jurisdiction 
to maintain a disciplinary action against an attorney, but nonetheless 
ruled that exhaustion of administrative remedies was unnecessary prior 
to judicial intervention "because of the peculiar delicacy of an attorney’s 
good reputation, his chief asset in his profession, and the fact that some
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members of the public may assume guilt from disbarment proceedings 
despite final exoneration.”01 The court of appeals, however, while af
firming the decision, expressed disapproval of the district court’s having 
dispensed with the exhaustion requirement.02

C. NATIONAL INTEREST

The Supreme Court permitted judicial intervention in McCulloch v. 
Sociedad National,'“' where delayed resolution of the issue by exhaustion 
of administrative remedies conflicted with the national interest. The 
case involved the question of whether the National Labor Relations Act 
covered a Honduran-registered vessel. In allowing the district court to 
intervene, the Supreme Court noted that administrative action under the 
Act had created international problems for the United States, a fact which 
the court found "a uniquely compelling justification for prompt judicial 
resolution of the controversy over the Board’s power.”51 52 53 54

51 Id. at 704. See also Leedom v. Kyne, 358 U.S. 184 (1958).
52 1 02 U.S. App. D.C. 210, 251 F.2d 919 (1958).
53 372 U.S. 10 (1963).
54 Id. at 17.
55 Other factors considered by the courts included the need for administrative expertise 

and the burdensome nature of the administrative procedure. See generally L. JAFFE, JUDICIAL 
Control of Administrative Action 424-58 (1965); K. Davis, Administrative Law 
Treatise §§ 20.01-.10 (1958, Supp. 1963).

Mr. Justice Frankfurter discussed the balancing of factors necessary in deciding such cases: 
If the ultimate impact of the challenged action on the petitioner is sufficiently prob
able and not too distant, and if the procedure by which that ultimate action may be 
questioned is too onerous or hazardous, "standing” is given to challenge the action 
at a preliminary stage.

Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 156 (1951) (concurring opin
ion).

56 331 U.S. 752 (1947).

Thus, courts departed from the doctrine of exhaustion of adminis
trative remedies only where there was imminent danger of irreparable 
injury or where the aggrieved individual could show the presence of a 
question of national importance.55 56 Even where the plaintiff alleged lack 
of statutory jurisdiction a showing of irreparable harm was required.

D. UNCONSTITUTIONAL ADMINISTRATIVE ACTION 
COUPLED WITH IRREPARABLE INJURY

In Aircraft & Diesel Equip. Corp. v. Hirsch™ a case challenging the 
constitutionality of the Renegotiation Act, the Supreme Court indicated 
yet another exception to the doctrine of exhaustion of remedies: "the 
presence of constitutional questions, coupled with a sufficient showing of 
inadequacy of prescribed administrative relief and of threatened or im
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pending irreparable injury flowing from delay incident to following the 
prescribed procedure.”5' The Court failed to find irreparable injury and 
consequently affirmed the lower court’s refusal to intervene.

si Id. at 773.
58 334 U.S. 742 (1948).
59 Id. at 774.
go 331 U.S. at 772-73.
61 But see Allen v. Grand Cent. Aircraft Co., 347 U.S. 535 (1954), where the Court passed 

upon the issue of presidential authority to order the creation of various administrative agen
cies to administer the Defense Production Act of 1950, but refused to rule upon the alleged 
unconstitutionality of the Act and proceedings thereunder. The refusal of the Court to con
sider the constitutional questions is difficult to reconcile with the proposition that judicial re
view will be permitted where the issues presented are not within the authority of the adminis
trative agency' to determine. The various administrators of the Act had no authority to rule 
upon either the question of presidential authority or the issue of unconstitutionality. Yet the 
Court ruled upon the former and then stated: "We have noted the other arguments submitted 
by appellee concerning the interpretation and constitutionality of the statute but it would be 
premature action on out part to rule upon these until after the required administrative proce
dures have been exhausted.” Id. at 553.

One commentator has suggested that Allen was the result of practical rather than legal con
siderations:

A . . . probable explanation for the Allen case is that the Court thought it practically 
desirable to settle the doubts about validity of the wage stabilization program under 
the statute and that the Court did not feel inclined to bother with the somewhat im
plausible arguments asserting unconstitutionality. The opinion seems to have been 
written without regard for the effect of the case as a precedent.

The Court did, however, allow judicial inquiry into the constitu
tionality of the Renegotiation Act in Lichter v. United States.66 Citing 
Hirsch, and noting that the Government had not contested the right of 
the courts to entertain the question, the Court concluded that there was 
"no reason for not reaching here the constitutionality of the Act.”uJ 
After finding the Act constitutional, however, the Court held that the 
failure to exhaust administrative procedure precluded judicial determina
tion of the applicability of the Act to the defendants.

In Hirsch the Court noted that if the plaintiff should prevail on the 
question of coverage before the administrative agency, the need for re
solving the constitutional issues might never arise.* 58 59 60 Lichter, however, 
was an action brought by the Government after the agency determina
tion on coverage had become final. There being no possibility that the 
constitutional question would be rendered moot by a favorable agency 
decision, the defendants had left only their constitutional argument to a 
court. Strict application of the exhaustion doctrine in such circumstances 
would have resulted in the worst kind of irreparable injury—inability to 
bring their argument before the only tribunal with jurisdiction to hear it. 
Without making it explicit, the Supreme Court seemed to draw a distinc
tion between cases involving some issue which the administrative agency 
still had authority to determine and cases either never or no longer rais
ing any question which the agency had the power to resolve.61
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Although few cases arose involving constitutional questions coupled 
with irreparable injury, the need for an exception based upon such fac
tors had been clearly espoused by the Supreme Court. There was no 
doubt that when presented with the proper factual circumstances the 
Court would not require the exhaustion of administrative remedies.

E. IRREPARABLE INJURY AND FIRST AMENDMENT RIGHTS

While the federal courts were developing limited exceptions to the 
exhaustion doctrine in administrative law, an increasing case law was 
recognizing that certain types of rights protected under the Constitution 
were of such fragile nature that their eventual vindication as a result of 
complex proceedings in the state courts was an insufficient remedy for 
an aggrieved individual. This development occurred most notably in 
the area of civil rights, where it became well-recognized that interference 
with, or deprivation of, a person’s rights constituted sufficient "irrepara
ble injury” to warrant injunctive relief by the federal courts.62

K. Davis, Administrative Law Treatise § 20.04, at 79 (1958). Nor is there any reason 
to assume that the Court intended to draw a distinction between cases involving constitutional 
issues and cases raising questions of administrative jurisdiction.

Since Lichter, a distinction has been made between cases involving the unconstitutional 
application of legislation to particular facts and cases dealing with the unconstitutionality of 
legislation on its face. Courts generally required exhaustion of administrative remedies where 
the question was one of constitutional applicability, presumably because the agency in such a 
situation had express or implied authority to determine the question. See, e.g., Allen v. Grand 
Cent. Aircraft Co., supra. But see Wolff v. Selective Serv. Local Bd. No. 16, 372 F.2d 817 
(1967), where the court refused to accept any such distinction: "Certainly the justiciability of a 
given case cannot rest upon a distinction between a statute void on its face and a statute which 
is being applied in an unconstitutional fashion for the chilling effect of the illegal Government 
action is equally great.’’ Id. at 824.

On the other hand, courts often dispensed with the exhaustion requirement to reach the 
question of constitutionality of legislation on its face. See, e.g., Public Util. Comm’n v. United 
States, 355 U.S. 534 (1958); Lichter v. United States, 334 U.S. 742 (1948); Central Nebraska 
Pub. Power & Irr. Dist. v. FPC, 160 F.2d 782 (8th Cir.), cert, denied, 332 U.S. 765 (1947).

62 Henry v. Greenville Airport Comm’n, 279 F.2d 751 (4th Cir. I960); Bush v. Orleans 
Parish School Bd., 194 F. Supp. 182 (E.D. La.), aff'd mem. sub nom. Tugwell v. Bush, 367 
U.S. 907, aff’d mem. sub nom. Gremillion v. United States, 368 U.S. 11 (1961).

63 295 F.2d 772 (5th Cir. 1961), cert, denied, 369 U.S. 850 (1962).

In United States v. Wood63 a temporary order restraining certain 
officers of Walthall County, Mississippi, from prosecuting a SNCC field 
worker was granted on the theory that the prosecution was designed to 
and would intimidate the qualified Negroes of the county from attempt
ing to register to vote. The contention of the Government was not that 
the trial would cause the field worker to suffer irreparable injury, but 
rather that it would irreparably damage the rights of the Negro citizenry 
of the county. Even if the worker were ultimately acquitted, the acts 
surrounding his arrest were sufficient to establish grounds for equitable 
relief. In this regard the Fifth Circuit said: "The rights of [the Negro] 
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citizens are not at issue in Hardy’s prosecution, and remedies available 
to Hardy in his trial are in no way available to them. Thus, if the prose
cution of Hardy does injure them, they have no adequate relief in his 
trial.”64 65 66 67

64 Id. at 781.
65 Cf. NAACP V. Button, 371 U.S. 415, 433 (1963).
In various contexts the Supreme Court has gone out of its way to demonstrate that it would 

not tolerate threatened interference with the right to free speech and assembly. In Aptheker 
v. Secretary of State, 378 U.S. 500, 515-17 (1964), the Court refused "to probe [a challenged 
statute] for some core of constitutionality that might validly apply to the facts at bar.” Appar
ently considering this approach particularly appropriate in cases involving personal liberties, 
the Court has strictly refused to tolerate vagueness in statutes attempting to regulate conduct 
related to first amendment rights. See, e.g., Baggett v. Bullit, 377 U.S. 360 (1964); Smith v. 
California, 361 U.S. 147, 151 (1959).

66 380 U.S. 479 (1965).
67 Id. ar 486.

Wood thus established that in the area of alleged intrusion upon first 
amendment rights the mere threat of such sanctions alone had a perva
sive and inhibitory effect. It indicated that federal court intervention in 
these areas was appropriate due to the high order of importance which 
these rights hold in a free society.63

In 1965 the Supreme Court decided Dombrowski v. Pfister,*' 1' which 
gave clearest recognition to the fact that certain kinds of threats to the 
exercise of constitutionally guaranteed rights could not await eventual 
vindication, for the rights themselves would not survive the process. 
Plaintiffs had sought declaratory relief and an injunction restraining the 
Government of Louisiana from prosecuting them under state subversive 
activities control laws. The complaint alleged that these state statutes on 
their face were restrictions on freedom of expression violative of the first 
and fourteenth amendments and that their threatened enforcement 
against plaintiffs was parr of a plan to harass and discourage them from 
attempting to vindicate the constitutional rights of Negroes in Louisiana. 
Conceding that its allegations raised serious constitutional issues, a three- 
judge district court dismissed the complaint, finding no showing of ir
reparable injury to federal rights sufficient to warrant cutting short the 
normal process of defending the criminal actions.

The Supreme Court reversed, concluding that the ordinary course of 
defending the state criminal prosecution would not assure adequate vin
dication of constitutional rights. Tht Court noted that due to the sensi
tive nature of constitutionally protected expression, it has not "required 
that all of those subject to overbroad regulations risk prosecution to test 
their rights.”6' It pointed particularly to the effect on free expression 
which would obtain during the ordinary course of protracted litigation: 
"The chilling effect upon the exercise of First Amendment rights may 
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derive from the fact of the prosecution, unaffected by the prospects of its 
success or failure.”68

«»/</. at 487.
69 Id. at 486.
79 Cf. Gulf Oil Corp. v. FPC, 128 F. Supp. 446, 449 (D.D.C. 1955), aff’d, 97 U.S. App. 

D.C. 227, 230 F.2d 40, cert. denied, 351 U.S. 973 (1956).
71 See text accompanying notes 33-41 supra. Courts had articulated the traditional excep

tions to the exhaustion doctrine in some cases challenging the actions of military officials on 
constitutional grounds. Schustack v. Herren, 234 F.2d 134 (2d Cir. 1956) (constitutional 
question and irreparable injury); Bernstein v. Herren, 136 F. Supp. 493 (S.D.N.Y.), aff’d, 234
F.2d 434 (2d Cir. 1956) (action beyond statutory jurisdiction).

Irreparable injury was found in Dombrowski on the mere “sug
gestion} that a substantial loss or impairment of freedoms of expression 
[would] occur if appellants [had to] await the state court’s disposition 
and ultimate review in [the Supreme] Court of any adverse determina
tion.”69 Thus, the mere suggestion of substantial deterrence rebutted the 
normal presumption that constitutional rights would be protected and 
vindicated in the state courts.

In Dombrowski the Court was confronted with serious considerations 
of federalism and comity which would ordinarily have caused it to ab
stain from interfering with state court proceedings. The injunctive re
lief upheld in both Wood and Dombrowski served notice that the courts 
would not tolerate intrusions into first amendment areas without being 
satisfied that irreparable injury to those rights was not taking place. 
Whether the body sought to be enjoined was a state court, a federal 
agency, or a local authority seemed unimportant. Thus, the groundwork 
existed in theory for application of the Wood-Dombrowski protection of 
first amendment rights to federal administrative agencies and tribunals. 
Clearly there was nothing in the nature of federal administrative tribu
nals which insulated them from the injunctive process where a legally 
cognizable constitutional injury could be shown.70

III. Wolff

In virtually all instances, federal courts had recognized only two pro
cedures for testing the correctness of a selective service classification: (1) 
writ of habeas corpus after actual induction into the armed services or 
(2) defense of a federal criminal prosecution after refusal to submit to 
induction. Although prior to Wolff some courts had not required ex
haustion of administrative remedies when confronted with compelling 
factual circumstances,71 the overwhelming weight of authority supported 
the assertion of the House Armed Services Committee that "existing law 
quite clearly precludes such judicial review until after a registrant has 
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been ordered to report for induction and has responded either affirma
tively or negatively to such an order.”72

72 See text accompanying note 5 supra.
73 Wolff v. Selective Serv. Local Bd. No. 16, Civil No. 472 (S.D.N.Y. July 11, 1966).
74 Class I-A consists of registrants available for military service. 32 C.F.R. § 1622.10 

(1967). Class II-S consists of registrants deferred because of activity in study. 32 C.F.R. § 
1622.25 (1967), as amended, 32 Fed. Reg. 9790 (1967).

75 [A]ny person or persons who shall knowingly hinder or interfere or attempt to do 
so in any way, by force or violence or otherwise, with the administration of this [Act] 
or the rules or regulations made pursuant thereto, or who conspires to commit any 
one or more of such offenses, shall, upon conviction in any district court of the 
United States of competent jurisdiction, be punished by imprisonment for not more 
than five years or a fine of not more than $10,000, or by both such fine and impris
onment.

50 U.S.C. App. § 462(a) (1964).
76 Notice of Delinquency to Peter Wolff, Jan. 26, 1966, quoted in 372 F.2d at 821 n.2.
77 Shortt requested an appeal from the I-A classification of his local board. He was ad

vised by letter from his local board, dated April 13, 1966, that his file had been forwarded to 
the appeals board. He never received notification of any decision thereon. Wolff was advised 
on May 13, 1966, that his appeal had been forwarded to the appeals board for his district. He 
was informed in September of 1966 that his appeal had been denied by a vote of 4-to-l. Reply 
Brief for Appellants at 2, Wolff v. Selective Serv. Local Bd. No. 16, 372 F.2d 817 (2d Cir. 
1967).

78The complaint also alleged violation of sixth amendment rights to which plaintiffs

It is important to note, however, that the prior cases to that effect in
volved challenges to the validity of classifications by conscientious ob
jectors, Jehovah’s Witnesses, students, and other registrants whose sole 
basis for suit was alleged factual error by local draft boards. Never 
prior to Wolff had a case involved a claim that a reclassification itself 
resulted in an infringement of the constitutional right to free speech.

Wolff arose from a district judge’s dismissal "for lack of a justiciable 
controversy”73 74 of a complaint which challenged the reclassifications of 
Peter Wolff and Richard Shortt, full-time students at the University of 
Michigan, from II-S to I-A'1 for having participated in a Vietnam war 
protest demonstration at the offices of a local selective service board. 
The plaintiffs were reclassified for allegedly violating Section 12(a) of 
the Universal Military Training and Service Act'5 by interfering with 
"the administration of Selective Service System of Local Board No. 85, 
Ann Arbor, Michigan”76 77 on October 15, 1965, the date of the demon
stration. They protested the reclassifications in writing and in person 
to their local boards and commenced appeals within the system, to no 
avail.“ Without awaiting actual induction, notice of induction, receipt 
of a notice to report for a physical examination, or even the completion 
of their appeals within the Selective Service System, the students brought 
suit, alleging that the very act of reclassification had caused irreparable 
injury to their exercise of first amendment rights to free speech and as
sembly.78
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The complaint sought a declaration that the reclassifications were 
ineffective to alter the status of the plaintiffs under the Universal Mili
tary Training and Service Act and the issuance of an injunction against 
their induction into the armed services. The Government moved to dis
miss, claiming lack of subject-matter jurisdiction and failure to state a 
claim upon which relief could be granted79—a type of motion that had 
been repeatedly successful in prior cases.80 The district judge saw no 
reason for departing from pre-existing law, holding that a pre-induction 
challenge of a classification was not "justiciable” since all administrative 
remedies had not been exhausted.81

would have been entitled in defense of a charge of violating a penal statute, i.e., § 12 of the 
Act.

T9 Fed. R. Civ. P. 12(b)(1) & (6).
80E.g., Watkins v. Rupert, 224 F.2d 47 (2d Cir. 1955); Feldman v. Local Bd. No. 22, 239 

F. Supp. 102 (S.D.N.Y. 1964).
81 The court cited Witmer v. United States, 348 U.S. 375 (1955); Evans v. United States, 

252 F.2d 509 (9th Cir. 1958); Watkins v. Rupert, 224 F.2d 47 (2d Cir. 1955); United States 
v. Rumsa, 212 F.2d 927 (7th Cir.), cert, denied., 348 U.S. 838 (1954); Feldman v. Local Bd. 
No. 22, 239 F. Supp. 102 (S.D.N.Y. 1964); United States v. Palmer, 122 F. Supp. 938 (E.D. 
Pa. 1954), ail’d, 223 F.2d 893 (3d Cir.), cert, denied, 350 U.S. 873 (1955).

For varying reactions to the district court’s opinion, compare Schiesser & Benson, The 
Legality of Reclassification of Selective Service Registrants, 53 A.B.A.J. 149 (1967), with 
Norton, A Rejoinder: Selective Service Reclassification, 53 A.B.A.J. 539 (1967).

82 372 F.2d at 824. The public outcry against the reclassifications of the participants in 
the October 15 incident at Ann Arbor was considerable at the time of their announcement. 
See Drummond, Drafting of Protesters: A Plea to Stop It Now, N.Y. Herald Tribune, Dec. 
15, 1965, at 25, col. 1. On December 21, 1965, Senator Philip A. Hart (D. Mich.) publicly 
released the text of a letter he had written to the Attorney General of the United States ques
tioning the legality and propriety of cancelling the deferments of the students. Letters signed 
by 108 law professors were sent to the White House protesting the reclassifications and their 
public defense by Selective Service National Director Hershey. Congressman Emanuel Celler 
(D. N.Y.), Chairman of the House Judiciary Committee, publicly called upon General Hershey 
for an explanation of the use of the draft to punish and discourage political dissent. N.Y. 
Times, Dec. 22, 1965, at 3, col. 6.

In response to the letters from Senator Hart and the law professors, Assistant Attorney 
General Fred M. Vinson, Jr. stated that the sanctions of the Universal Military' Training and 
Service Act could not legally be used to stifle constitutionally protected expression of views. 
He noted that the Justice Department would conduct Selective Service System litigation in ac
cordance with these views. N.Y. Times, Jan. 12, 1966, at 1, col. 1. See also N.Y. Times, Jan. 
28, 1966, at 46, col. 1.

Selective Service System officials continued to publicly defend the reclassifications at every 
opportunity. See The New Republic, Oct. 8, 1966, at 8 ; N.Y. Times, Feb. 18, 1966, at 10, 
col. 4. But see Levitas, 2-S—Too Smart to Right?, N.Y. Times, April 24, 1966, § 6 (Maga
zine), at 27, 134.

To the Second Circuit, however, the case involved the unconstitu
tional use of selective service reclassification to stifle the expression of 
dissent.82 While taking full cognizance of prior law, the court found 
nothing in the exhaustion or justiciability precedents to prevent judicial 
intervention where immediate deprivation of first amendment rights was 
so clearly presented. Its opinion fully applied to the selective service 
area the law developed by the Supreme Court in the fields of exhaustion 
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of administrative remedies and first amendment rights. The court spe
cifically found:

(1) "The two local boards did act without jurisdiction”;83
(2) "attempts to secure relief within the Selective Service System would 
be futile”;84
(3) the speech involved was "the free expression of views on issues of 
critical current national importance”;85 and
(4) "the threat to First Amendment rights [was] of such immediate 
and irreparable consequence not simply to these students but to others 
as to require prompt action by the courts to avoid an erosion of these 
precious constitutional rights.”86 87

S3 372 F.2d at 820.
84 W.
85at 822.
86 Id. at 820.
87 The court noted as an "unfortunate gap in the statutory jurisdiction of the federal courts” 

the requirement that plaintiffs must demonstrate injury in the statutory amount of $10,000, 
exclusive of interest and costs, 28 U.S.C. § 1331 (1964), and directed that the district court 
pass upon that question prior to issuance of the injunction. 372 F.2d at 826. The complaint 
had alleged injury in excess of the $10,000 statutory amount. The lower court deemed that 
allegation to be admitted for the purposes of a Rule 12 motion to dismiss.

Case law fairly clearly indicates that the deprivation of civil and political rights is measur
able in pecuniary terms. Giles v. Harris, 189 U.S. 474, 485 (1903); Brickhouse v. Brooks, 
165 F. 534, 543 (E.D. Va. 1908); Hynes v. Briggs, 41 F. 468 (E.D. Ark. 1890). But it is also 
clear that the general federal question jurisdictional amount is a matter of proof before the 
trier of fact, whether jury or judge, Wiley v. Sinkler, 179 U.S. 58 (1900), unless it appears 
from the complaint to a legal certainty that the amount alleged cannot possibly be involved. 
Barry v. Edmunds, 116 U.S. 550 (1886).

On remand to the district court the Government renewed its Rule 12 motion for the pur
pose of securing a separate hearing on plaintiffs’ burden of proving the $10,000 amount in 
controversy. Plaintiffs opposed on grounds that such a showing should await a plenary trial. 
The district court, in an unreported opinion, refused to grant a separate hearing, allowing the 
Government to preserve its position in its answer on the merits. Prior to a plenary trial, Peter 
Wolff was reclassified II-S, thus making his complaint moot. As of this writing, plaintiff 
Shortt is awaiting either reclassification or a favorable ruling on a conscientious objector ap
plication, and it is doubtful that the case will ever proceed to trial.

88 Although the Act could be read as excluding habeas corpus review of the validity of in
duction, see United States ex rei. Goldstein v. McNamara, 270 F. Supp. 892, 895 (E.D. Pa. 
1967), this should not be the preferred reading. Congress should not be deemed to have de
nied access, sub silentio, to a remedy established by the Supreme Court and firmly entrenched 
in our judicial system. Further, such a reading is inconsistent with the language of the statute 
which seems to contemplate judicial review of a classification following an affirmative response 

In these narrowly limited circumstances, Wolff held that a federal 
court could review a challenged classification irrespective of the stage in 
the administrative process during which the action was brought/1

IV. The Standards for Pre-Induction Relief

A. WHERE CONSTITUTIONAL QUESTIONS ARE PRESENT

Congress sought to codify existing case law limitations on judicial 
review in the Military Selective Service Act of 1967.88 The legislation 
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draws no distinction between the ordinary claims of registrants that their 
boards improperly denied them exemption from service and claims such 
as those of Wolff and Shortt that their boards, by reclassifying them I-A, 
infringed upon their constitutional rights. Indeed, the legislative history 
reveals that Congress considered only the complaint of Selective Service 
National Director Hershey that pre-induction review interfered with the 
proper administration of the Act.89

by the registrant to an order to report for induction. See note 4 supra. It would appear that 
the omission by Congress of any specific reference to judicial review via the habeas corpus 
procedure was inadvertent. In addition, the constitutionality of a requirement that a regis
trant risk a jail sentence to test a local board’s decision is doubtful.

89 See Hearings on Extension of the Universal Military Training and Service Act Before 
the House Committee on Armed Services, 90th Cong., 1st Sess. 2636-37 (1967). Selective 
Service National Director Hershey testified in part as follows:

I think it is very well that we have intercessions by the Department of Justice, but 
I think they ought to wait until we have at least finished it. We have had inter
cessions by the First or Second Circuit, to try to help two people. One of them was 
over at the Department of Justice being investigated for being a conscientious ob
jector, and the other was before our Presidential Appeals Board. ... I almost hate 
to bring up this amendment that has been spoken of in the last week or so, but these 
two young fellows were obstructing a local board, and we were obstructing their 
right of free speech by not letting them stop the local board from operating. That 
is what the facts were on the thing.

But by the time it got to the Second Circuit, the right of free speech was so im
periled that thej' had to go beyond the Supreme Court, which has been pretty liberal, 
up to that time, in preventing my local board from acting.

Somehow or other, I would like to see something done so at least we can act and 
make our mistakes, rather than prevent us from doing it. And they are getting in 
awfully quickly.

90 See notes 2, 5, 82, & 89 supra and accompanying text.
91 372 F.2d at 823.

It would appear that Congress intended to nullify the Wolff case as 
precedent.90 It is doubtful, however, that the Act could constitutionally 
be applied to factual circumstances similar to those presented in Wolff. 
There is no reason to believe that a federal court, would permit Congress 
to delay judicial review of an action by a local board which, in itself, vio
lates a registrant’s constitutional rights. As the Second Circuit pointed 
out in Wolff:

Here it is not relevant whether or not appellants will ever be inducted. 
The effect of the reclassification itself is immediately to curtail the ex
ercise of First Amendment rights, for there can be no doubt that the 
threat of receiving a I-A classification upon voicing dissent from our na
tional policies has an immediate impact on the behavior of appellants 
and others similarly situated.91

Congress could easily have codified into law the exception set forth 
in Wolff. In cases involving infringement of constitutional rights, regis
trants should be permitted to challenge their classifications immediately. 
The national interest in nonintervention with the functioning of the Se
lective Service System could be protected by requiring early determina
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tion of the substance of the allegations made by a complaining registrant. 
Congress could have required, in addition to the mere filing of a com
plaint, the bringing of a motion for a preliminary injunction and an im
mediate hearing. The purpose of this hearing would be to determine at 
a preliminary stage whether there is sufficient proof of compelling facts 
to warrant continued pendency of the suit and the concomitant inter
ference with the selective service induction process. If such proof is 
lacking, the injunction should be denied, the complaint dismissed, and 
the registrant relegated to the process of the Selective Service System.

While it is readily apparent that facts so clearly violative of first 
amendment rights may not recur with any degree of frequency, where a 
registrant can demonstrate interference with any federally protected con
stitutional right as the result of a jurisdictionally defective classification, 
the reasoning and result of Wolff should be applied.92

92 In addition to first amendment rights, the Wolff complaint asserted violation of the 
fifth amendment (right to indictment by a grand jury), sixth amendment (right to a public 
trial, confrontation of witnesses, compulsory' process, trial in the district and state where the 
acts in question were alleged to have been committed), and the due process clause of the fifth 
amendment. No reason appears why rights other than those protected by the first amendment 
cannot form the basis of pre-induction intervention.

B. WHERE NO SHOWING OF CONSTITUTIONAL 
QUESTIONS IS MADE

The Wolff decision is premised to a large extent upon the long
standing doctrine that an aggrieved registrant must clearly show irrepa
rable injury as a prerequisite to judicial intervention in the administration 
of the Selective Service System. The court held that the mere threat of 
unconstitutional action (i.e., the restraint on the exercise of first amend
ment rights by Wolff and Shortt as a result of their reclassifications) re
sults in irreparable injury to the aggrieved individual. The decision did 
not question the validity of the long line of authority holding that the 
mere interruption of plans or emotional anxiety caused by an adverse 
classification did not constitute injury sufficient to justify pre-induction 
review. For the ordinary case, Wolff left unchanged the proposition that 
injury results only from actual induction into the armed services.

Congress erred in treating judicial review of all selective sendee clas
sifications in the same manner. In cases involving conscientious objec
tors, Jehovah’s Witnesses, students, and other registrants whose classifi
cations are based entirely on factual determinations, the judicial review 
provision of the Military Selective Service Act of 1967 is correct. In 
such instances, since registrants might never be required to serve in the 
military, they should be required to follow the criminal defense or habeas 



334 The Georgetown Law Journal [Vol. 56: 315

corpus remedies which have previously been established by the Supreme 
Court.

C. WHERE THE BOARD ACTED WITHOUT
STATUTORY JURISDICTION

Where, however, the registrant asserts that the local board acted to
tally outside of its statutory jurisdiction and he has actually received a 
notice to report for induction, it is questionable whether he should be 
required to submit to induction or refuse to be inducted into the military 
prior to judicial review even absent an allegation of infringement of con
stitutional rights. The resolution of this issue is made clearer by distin
guishing between exhaustion of administrative remedies and exhaustion 
of administrative procedures. Under the Act, the final remedy available 
to a registrant claiming a classification totally without the statutory juris
diction of his local board is a discretionary appeal to the President. If 
that is denied, the registrant has no remaining remedy which he can look 
to within the selective service procedure. The mailing of a notice to re
port for induction, the last-minute physical and mental examinations, and 
the actual reporting for induction are all merely administrative proce
dures and no longer involve any consideration of the validity of his 
claim.93 Moreover, upon receipt of a notice to report for induction a 
registrant no longer suffers only an interruption of plans or emotional 
upset, as in the case of his receipt of a notice of classification, but rather 
he incurs direct, immediate, and irreparable injury. After receipt of such 
a notice a registrant has but a few days to withdraw from school or to 
terminate his employment.

93 Mr. Justice Douglas seemed to recognize this type of distinction in his opinion for the 
majority in Estep-. "Submission to induction would be satisfaction of the orders of the local 
boards, not a further step to obtain relief from them.” Estep v. United States, 327 US 114 
123 (1946).

It is submitted, therefore, that courts should review actions of local 
boards, even where constitutional questions are not involved, when the 
registrant can show action by his draft board beyond its statutory juris
diction and receipt of a notice to report for induction. Here, as with 
constitutional questions, the aggrieved registrant should likewise be re
quired to move for a preliminary injunction, thus precipitating an im
mediate hearing on the merits of the action.

All aggrieved individuals not asserting local board action without its 
statutory jurisdiction should be required to follow the procedures outlined 
in Estep and Falbo and followed in opinions thereafter. By permitting 
judicial intervention prior to actual reporting for induction, these regis
trants would be provided with an avenue for unjustifiable delay. Al
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though such a registrant is entitled to his day in court, he should be 
required to raise alleged improper local board action only in a habeas 
corpus proceeding or in defense of a criminal prosecution under the Act.

V. Conclusion

The Wolff case, involving the outrageous use of the draft to stifle 
free speech, resulted in a federal court’s departure from a long-established 
policy of nonintervention in the selective service process. Congress re
acted hastily to the decision in Wolff by passing legislation requiring ad
herence in all cases to the habeas corpus94 or criminal defense remedies 
previously established by the Supreme Court. As applied to the factual 
circumstances presented in Wolff, the new legislation is of doubtful con
stitutionality. t The Wolff decision and the response by Congress serve 
to focus attention on the important problem of the extent to which and 
the time at which registrants should be able to question in court their 
selection for military service "in accordance with a system of selection 
which is fair and just.”95

94 See note 88 supra.
95 Universal Military Training and Service Act, 50 U.S.C. App. § 451 (c) (1964).
+ After type had been set on. this article a district court held that the new Act, in light of 

the House Report, prevented pre-induction review in the case of a registrant who was classi
fied a delinquent and ordered to report for induction because he had distributed anti-war leaf
lets while waiting to take his pre-induction physical:

Clearly, the court has no jurisdiction to consider or grant the relief sought by plain
tiff at this point. Concededly, this leaves plaintiff, and others like him, a Hobson’s 
choice: he may report for induction or raise his points as a defense to a criminal 
indictment ....

Carpenter v. Hendrix, 36 U.S.L.W. 2349 (N.D. Ga. Nov. 14, 1967). But cf. United States 
v. Lybrand, 36 U.S.L.W. 2375 (E.D.N.Y. Dec. 12, 1967) ("Relevant congressional reports 
suggest that what was sought to be avoided was routine review by the courts of classification 
orders.’’) [Ed.]
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NOTES

THE BA AN- GORDON CASES—

A NEW TWIST ON SPIN-OFFS

Under Section 301 of the Internal Revenue Code of 1954, a distribu
tion of property by a corporation to a stockholder is generally a dividend 
to the extent the corporation has earnings and profits1 and is included 
in the gross income of the stockholder.2 3 Section 355, governing corpo
rate divisions, provides an exception to this rule when the corporation, as 
a result of business needs, merely readjusts its corporate structure by dis
tributing stock or securities of a controlled subsidiary/ Congress recog
nized that under certain circumstances such transactions would affect 
only the form of doing business and should not be taxed where basically 
the same stockholders retain the same assets in altered corporate form.4 
History demonstrated, however, that according tax-free status to distribu
tions of a controlled corporation’s stock or securities opened the door to 
possible abuse through the attempted distribution of earnings and profits 
under the guise of a corporate separation.5 To combat this abuse, Con
gress enumerated various technical requirements in section 355 which 
condition the availability of this exception.6 As is often the case, how
ever, these technical requirements, enacted to resolve certain problems, 
soon became the source of many others. Such was the case when Pacific 

1 Int. Rev. Code of 1954, § 316(a).
2 Id. § 301(c)(1).
s Id. § 355.
4 Treas. Reg. § 1.355-2(c) (1955).
3 See Gregory v. Helvering, 293 U.S. 465 (1935). For a discussion of the problems under 

prior law, see Mette, Spin-Off Reorganization and the Revenue Act of 1951, 8 TAX L. REV.
337 (1953); Mintz, Divisive Corporate Reorganizations: Split-Ups and Split-Offs, 6 Tax L. 
Rev. 365 (1951); Tomasulo, Split-Ups and Related Topics, N.Y.U. 12th Inst, on Fed. Tax. 
287 (1954); Note, Tax Treatment of Corporate Divisions, 52 Colum. L. Rev. 408 (1952).

The changes from the prior law made by the 1954 Code are discussed in Pennell, Divisive 
Reorganizations and Corporate Contractions, 33 TAXES 924 (1955); Young, Corporate Sepa
rations: Some Revenue Rulings Under Section 355, 71 Harv. L. Rev. 843, 844-45, 854-55 
(1958); Note, Divisive Reorganizations Under the Internal Revenue Code of 1954, 67 Yale 
L.J. 38-43 & n.19, 44 (1957). See generally Jacobs, The Anatomy of a Spin-Off, 1967 Duke 
L.J. 1; Massee, Section 355: Disposal of Unwanted Assets in Connection with a Reorganization, 
22 Tax L. Rev. 439 (1967).

6 The Code requires that prior to the distribution the distributing corporation must control 
the subsidiary as defined in § 368(c). Int. Rev. Code of 1954, § 355(a)(1)(A). Both cor
porations must be engaged in the active conduct of a trade or business immediately after the 
distribution; these trades or businesses must have been conducted for five years prior to distri
bution. Id. § 355(a)(1)(C). Furthermore, control of the subsidiary must be transferred by 
the distributing corporation to its shareholders. Id. § 355(a)(1)(D). Finally, the transaction 
must not be a device for the distribution of earnings and profits. Id. § 355(a) (1) (B).

337
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Telephone and Telegraph Company (Pacific) sought to divide its busi
ness into two corporations by means of a corporate spin-off. '

Pacific, an 89 percent-owned subsidiary of the American Telephone 
and Telegraph Company (A.T. & T.), was a California corporation which 
provided communications services in California, Oregon, Washington, 
and northern Idaho.7 8 Due to the tremendous growth of telephone sys
tems on the west coast, Pacific’s management decided, purely for business 
reasons,9 to divide the business into two separate corporations. A "Plan 
for Reorganization of The Pacific Telephone & Telegraph Co.” (Plan) 
was submitted to the stockholders of Pacific by its board of directors on 
March 24, 1961, and was subsequently approved. The Plan called for, 
among other things: (1) transfer of the non-California assets of Pacific to 
Pacific Northwest Bell Telephone Company (Northwest), a new Wash
ington corporation, in return for all of Northwest’s stock; (2) a distribu
tion to Pacific shareholders of stock rights which could be converted into 
Northwest stock; and (3) purchase by A.T. & T. of any of the Northwest 
shares not distributed upon the exercise of the rights. Pacific’s manage
ment decided to distribute stock rights, rather than stock, because it had 
been advised that California law would not permit the pro rata10 distri

7 A spin-off is a nonexchange form of corporate separation accomplished by transferring 
part of the existing (A) corporation’s assets to a newly formed (B) corporation in return for a 
controlling interest in the stock of the new corporation. A then distributes all of the stock in 
B to A’s shareholders without the surrender by the shareholders of any of their stock in A. 
This differs from a split-off, an exchange transaction, only in that in a split-off the stockholders 
surrender part of their A stock in return for the B stock. 3 J. Mertens, Law OF FEDERAL 
Income Taxation § 20.100 (rev. ed. 1965); see Holz v. United States, 176 F. Supp. 330, 
336 (D. Minn. 1959); Chester E. Spangler, 18 T.C. 976, 987-88 (1952); Rev. Rul. 64-102, 
1964-1 Cum. Bull. 136. These two forms have identical economic results and are both 
treated for tax purposes by Int. Rev. Code of 1954, § 355.

8 The background of the distribution is found in the Tax Court’s Finding of Facts. Oscar 
E. Baan, 45 T.C. 71, 72-86 (1965).

9 Pacific expected the following advantages from the separation: (1) financial problems, 
as well as operating problems, would be assumed by the Northwest management; (2) a board 
of directors with final authority', drawn from the territory served, would replace the then-exist
ing advisory boards; (3) the Pacific management could then concentrate full attention on the 
needs of California and Nevada. Id. at 77.

10 The Plan provided for a slight deviation from a straight pro rata distribution. The 
amount of stock rights to be distributed would be determined by the number of outstanding 
Pacific common shares. The minority common shareholders were to receive one right for 
each share held. However, carved out of A.T. & T.’s allotment of one right for each share held 
was a small amount of rights to be distributed on a seven-to-one basis to the minority preferred 
shareholders. A.T. & T. received the rest of the rights. Pacific was advised that since its arti
cles of incorporation limited the participation of its preferred shareholders to certain specified 
activities, the minority common shareholders might raise a legal objection if A.T. & T. were to 
receive a large number of rights in deference to its preferred holdings. The minority preferred 
shareholders might have a legal objection if they were excluded altogether. Pacific sought the 
alternative with the least likelihood of a legal objection blocking the execution of the Plan. 
Brief for Petitioner at 24-25, Oscar E. Baan, 45 T.C. 71 (1965).
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bution of Northwest stock to its shareholders out of capital surplus,11 and 
that Pacific had insufficient earned surplus for this purpose.12 The plan 
to distribute stock rights was devised to provide additional capital to fi
nance Pacific’s operations in California. To obtain one share of North
west stock, it was necessary to surrender six stock rights and pay sixteen 
dollars.

11 See Brief for Respondents at 15, Commissioner v. Baan, 382 F.2d 485 (9th Cir. 1967).
12 45 T.C. at 78-79-
13 Pacific distributed 57.3 percent of its Northwest stock thus giving A.T. & T., its 90 per

cent stockholder, over 50 percent of the outstanding Northwest stock. Id. at 87 n.3.
14 Id. at 84. It is only the first distribution that is presently under attack by the Commis

sioner. Id. at 72.
13 Commissioner v. Gordon, 382 F.2d 499, 503 (2d Cir. 1967) (Moore, Bryan, JJ.; 

Friendly, J., dissenting), petition for cert, filed, 36 U.S.L.W. 3180 (U.S. Oct. 31, 1967) (No. 
760).

16 The taxpayers argued alternative grounds for nonrecognition under sections 346(b) and 
354. 45 T.C. at 87-88. These contentions were not considered by any court and are beyond 
the scope of this Note.

it Id. at 91, 94, 95; 35 U. Cinn. L. Rev. 254 (1966).
15 The court of appeals for the circuit in which the taxpayer has filed his return has juris

diction over appeals from the Tax Court. Int. Rev. Code of 1954, § 7482.

On September 20, 1961, following the transfer of the non-California 
business to Northwest and the transfer of Northwest stock to Pacific, the 
stock rights were initially offered. Sufficient stock rights were distrib
uted to give A.T. & T. immediate control of Northwest,13 with further 
distributions to be made according to the capital requirements of Pacific. 
The remaining stock rights were offered in a second distribution on June 
12, 1963.14

Taxpayers Baan and Gordon were among the 38,000 minority share
holders of Pacific who, along with A.T. & T., received stock rights in the 
distributions. The Baans exercised all of their 600 rights while the Gor
dons sold four rights and exercised their remaining 1,536. In filing their 
joint returns, neither reported either the receipt or exercise of these rights 
as taxable events. The Gordons reported the sale of rights as a capital 
gain.15 * After determining that the gain realized from the exercise of 
these rights should be accorded dividend treatment and that the cash re
ceived from the sale of the rights was ordinary income, the Commissioner 
of Internal Revenue assessed a deficiency. Taxpayers petitioned the Tax 
Court for a redetermination of these deficiencies, claiming that the dis
tribution of rights was tax-free under section 355.10 In deciding the con
solidated cases, the Tax Court, agreeing with petitioners, held that the 
specific requirements of section 355 had been met.1' On appeal by the 
Commissioner to the taxpayers’ jurisdictions,18 the Second Circuit af-
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firmed19 and the Ninth Circuit reversed.20 Both decisions have subse
quently been appealed to the Supreme Court.21

19 Commissioner v. Gordon, 382 F.2d 499 (2d Cir. 1967).
20 Commissioner v. Baan, 382 F.2d 485 (9th Cir. 1967) (Hamley, Ely, & Merrill, JJ-), 

petition for cert, filed, 36 U.S.L.W. 3205 (U.S. Nov. 14, 1967) (No. 781).
21 See notes 15 & 20 supra.
22Int. REV. Code of 1954, § 355(a)(1)(A).
23 45 T.C. at 90.
24 382 F.2d at 492 (9th Cir.).
29 45 T.C. at 90.
20 302 U.S. 63 (1937).

The disparity between these appellate decisions raises the following 
issues: (1) Whether Pacific distributed to its shareholders solely stock or 
securities with respect to its stock as required by section 355(a)(1)(A); 
(2) whether Northwest acquired its business from Pacific in a transaction 
in which gain or loss was recognized as prohibited by section 355(b)(2) 
(C); (3) whether section 355(a)(1)(D) requires a distribution of control 
in a single offering; and (4) whether the Gordons’ sale of stock rights 
produced ordinary income or capital gain.

Section 355

DISTRIBUTION OF STOCK WITH RESPECT TO STOCK

Section 355(a)(1)(A) requires, as a prerequisite to nonrecognition 
treatment, that a corporation distribute "to a shareholder, with respect to 
its stock . . . solely stock or securities of a corporation . . . which it con
trols immediately before the distribution.”22 The Commissioner of 
Internal Revenue determined that the Pacific distribution of Northwest 
stock did not meet this initial requirement of section 355.23 The basis 
for this determination was that: (1) stock rights were distributed instead 
of "solely stock or securities”; (2) the distribution of stock was made with 
respect to stock rights and the sixteen dollar payment, rather than with 
respect to stock; and (3) the distribution required consideration.24 * *

Solely Stock or Securities In arguing that the conditions of sec
tion 355(a)(1)(A) had not been fulfilled by the taxpayer, the Commis
sioner initially determined that the distribution by Pacific of stock rights 
was not a distribution of “solely stock or securities” as explicitly required 
by the statute.20 Taxpayers, however, relying on the Supreme Court’s 
opinion in Palmer v. Commissioner^ contended that the stock rights 
were merely used as a mechanism for the subsequent distribution of 
Northwest stock, and that the stock itself should be deemed to be the 
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subject of the distribution for purposes of section 355.27 Such an analy
sis would bring the transaction within the literal terms of the statute.

27 45 T.C. at 87.
28 £7. at 90 n.6.
29 382 F.2d at 505.
39 382 F.2d at 492-94.
31 The Court found that the issuance of rights to buy stock was a continuing offer to re

ceive potential income from the corporation.
The mere issue of rights to subscribe and their receipt by stockholders is not a divi
dend. No distribution of corporate assets or diminution of the net worth of the 
corporation results in any practical sense. Even though the rights have a market or 
exchange value, they are not dividends within the statutory definition.

302 U.S. at 71. The decision was based on the Revenue Act of 1928, ch. 852, § 115, 45 Stat. 
822-23 (now Int. Rev. Code of 1954, § 301).

32 129 F.2d 684 (2d Cir. 1942).
33 "When such a favorable option is exercised ... [a] taxable dividend—a taxable corpo

rate distribution—then results.” Id. at 687. The dividend was determined on the basis of the 
difference between fair market value and the purchase price at the time of the issuance of 
rights to purchase stock of the corporation. Id. Under § 305 of the Internal Revenue Code of 
1954, the receipt of rights to purchase preferred stock by the taxpayer, issued with respect to 
his common stock, would not give rise to a dividend as it did in Choate.

In Palmer, no dividend resulted upon exercise, as there was then no difference between the 
market value and offering price at issuance. 302 U.S. at 71-73.

34 351 U.S. 243 (1956).
35 324 U.S. 177 (1945); see Oscar E. Baan, 45 T.C. 71, 91 n.7 (1965).
36 351 U.S. at 249; 324 U.S. at 181-82.

The Tax Court,28 29 as well as the Second28 and Ninth30 Circuits, dis
missed the Commissioner’s contention that stock rights were the subject 
of the distribution and held, without major discussion, that under the 
Palmer rationale the significant event was indeed the distribution of 
Northwest stock.

The conclusion reached by the courts is the proper one. In Palmer 
the Supreme Court recognized that when stock rights are distributed the 
aggregate assets of the corporation are not diminished; therefore, the 
stock rights could not be considered as property subject to dividend tax.31 32 
Based on this theory, the Second Circuit, in Commissioner v. Choate* 2, 
subsequently determined that a dividend of a stock option to a stock
holder could only result when the option to purchase was exercised.33 34 35 36

The Commissioner contended that the Palmer rule has been over
ruled by the Supreme Court’s decisions in Commissioner v. LoBue**  and 
Commissioner v. Smith*''  Both cases indicated the possibility of a tax
payer realizing gain upon receipt of a stock option.30 These cases are dis
tinguishable from Palmer and the facts of the Pacific spin-off, however, 
in that the LoBue and Smith stock options were considered to have inde
pendent value as compensation equal to the value of services rendered to
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the corporation by the recipients.37 Thus, under the Palmer rule,38 it is 
the stock and not the stock right which is the distribution of significance. 
Under such a theory, it becomes clear that the taxpayers have fulfilled 
the initial requirement of section 355—receipt of solely stock or securi
ties.39

37 Subsequent amendments to the regulations have made express provisions for the intri
cacies of employee stock options. Smith, who received an option to purchase stock at the fair 
market value, would not now be taxed when the option was issued. 324 U.S. at 177; Treas. 
Reg. § 1.42l-6(c)(l), T.D. 6540, 1961-1 Cum. Bull. 161. LoBue, faced with an option re
striction to remain in service with the employer would receive no compensation until the re
striction lapsed. 351 U.S. at 249; Treas. Reg. § 1.421-6(d) (2) (i), T.D. 6540, 1961-1 Cum. 
Bull. 161. Nowhere in the 1954 Code is there an indication that the Palmer rule is no longer 
good law. See William H. Bateman, 40 T.C. 408, 415-16 (1963).

38 Under the present Code there may be two exceptions to the Palmer rule that stock rights 
are not the subject of the distribution. Under § 305, a distribution of rights to purchase stock 
in the distributing corporation which is received by a shareholder in lieu of money or property 
or in discharge of certain preference dividends is treated as a dividend under § 301. Int. 
Rev. Code of 1954, § 305(b). Professor Bittker believes that this dividend would be taxable 
upon receipt due to its readily ascertainable fair market value. B. Bittker & J. EUSTICE, 
Federal Income Taxation of Corporations and Shareholders 195-96 (2d ed. 1966); 
see Treas. Reg. § 1.301-1 (b) (1955). See generally Lowndes, The Taxation of Stock Dividends 
and Stock Rights, 96 U. PA. L. Rev. 147, 157-70 (1947); Note, Taxing Corporate Distribu
tion of Stock or Property Warrants, 51 COLUM. L. Rev. 496 (1951). Under § 421 an em
ployee may receive stock options which are not exempt from his gross income. Int. Rev. 
Code of 1954, § 421. Here the regulations provide that, if the fair market value is readily 
ascertainable, the right is taxable upon receipt. Treas. Reg. §§ 1.421-(6)(b)(2) & (3), T.D. 
6540, 1961-1 Cum. Bull. 161. See generally Note, Taxation of the Stock Option as Intended 
Compensation, 9 U.C.L.A.L. REV. 703, 714-18 (1962). If not readily ascertainable, the date 
of exercise may be determinative for taxation purposes if the employee would then receive 
the property unconditionally. Should restrictions be imposed, such as the requirement of re
maining in the service of the employer, compensation would not be deemed given until the 
restriction lapses. Treas. Reg. § 1.421-(6)(d), T.D. 6540, 1961-1 Cum. Bull. 161.

The rationale which serves as a basis for these exceptions—that rights which have a readily 
ascertainable value should be taxed upon receipt—has resulted in commentary that rights such 
as those distributed by Pacific should be taxed at receipt. See Note, Taxation of Stock Rights, 
51 Calif. L. Rev. 146 (1963). See generally Whiteside, Income Tax Consequences of Dis
tribution of Stock Rights to Shareholders, 66 Yale L.J. 1016 (1957).

39 The postponement of taxation of the stock rights under § 301, until the distribution of 
the stock, allows for the circumvention of the alleged disqualifying feature under § 355—the 
stock rights.

The regulation under § 355, which states that stock rights and stock warrants are not in
cluded in the term "stock or securities," will not have applicability in respect to spin-offs in 
which stock rights are used because of the postponement feature. Treas. Reg. § 1.355-1 (a) 
(1966). This regulation appears to be unnecessary since, once stock is distributed, the re
quirement that 80 percent be distributed to prior shareholders is sufficient to prevent a lessen
ing of continuity of interest due to the sale of the stock rights. Int. REV. Code of 1954, § 355 
(a) (1) (D); see notes 64-66 and accompanying text.

40Int. Rev. Code of 1954, § 355(a)(1)(A).

With respect to stock Section 355 requires specifically that
stock be distributed to shareholders “with respect to stock.”40 The phrase 
“with respect to stock” is used consistently in the Code to prohibit dis
tributions disassociated with a shareholder’s ownership in the corporation. 
The Commissioner contended that, even if the stock were the subject of
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the distribution, the distribution did not meet the requirements of section 
355, since the stock was distributed to those who held stock rights and 
sixteen dollars, rather than stock;41 on this basis he determined that the 
receipt of the Northwest stock was to be treated as a dividend under sec
tion 301.42 In so determining, since section 301 speaks of dividend dis
tributions only with respect to stock,43 the Commissioner must have found 
that the dividend consisting of stock was distributed with respect to stock. 
Since the shareholders were receiving the same property while holding 
the same stock regardless of which section applied, the Commissioner ap
parently found a distinction in the use of the phrase "with respect to 
stock” in sections 301 and 355. No basis for this distinction and the 
resultant disparity in treatment can be found.

41 45 T.C. at 90. The Commissioner argued that, since the market value of each Northwest 
share was $26, 16/26 of each share was distributed with respect to the $16. Thus, whereas 
section 355(a)(1)(D) required 80 percent of the stock to be distributed with respect to stock, 
here at least 61 percent was not so distributed. Brief for Respondent at 176, Oscar E. Baan, 
45 T.C. 71 (1965).

42 45 T.C. at 85.
43Int. Rev. Code of 1954, § 301(a).
44 Id. § 305(a).
45See Treas. Reg. § 1.3O7-l(b) (1955).
46 Section 305 is concerned with the distribution of a corporation’s own stock and stock 

rights, whereas section 355 is concerned with the distribution of a controlled corporation’s 
stock or securities. Int. Rev. Code of 1954, §§ 305, 355.

47 Where mention is made of an issuance or a distribution "with respect to stock” in 
this section and throughout subchapter C, such phrase means the issuance or distribu
tion to a holder of such stock by reason of his rights as holder of such stock regardless 
of whether any of his stock is redeemed, surrendered, or exchanged in connection with 
such issuance or distribution.

H.R. Rep. No. 1337, 83d Cong., 2d Sess. A81-82 (1954).

Section 305 also includes the term "with respect to stock” in relation 
to distributions of stock rights to purchase stock of the distributing cor
poration.44 45 Upon the exercise of stock rights with the payment of con
sideration required, stock is then distributed with respect to stock, and 
the receipt of the stock qualifies for section 3O5’s nonrecognition treat
ment.40 Although the concern of section 305 and 355 may be distin
guished,46 the requirement of a distribution with respect to stock may not. 
If the method of distributing stock in relation to stock rights and consid
eration meets the requirements of the phrase in section 305, it is incon
sistent for the Commissioner to argue that the application of this same 
phrase in section 355 would disqualify the same method of distributing 
stock.47

Consideration The Commissioner argued that no provision of
section 355 allows nonrecognition of a stock distribution in a transac-
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tion in which consideration is required by the distributing corporation.48 
Since the statute mentions only the surrender of stock,49 the Ninth Cir
cuit, as did the Commissioner, interpreted the provision to exclude the 
surrender of money;50 on this basis it held that the Pacific distribution 
was outside the nonrecognition provisions of section 355.51 The tax
payer had likened the payment of consideration to that of the exchange 
of stock allowed in split-ups and split-offs.52 The Second Circuit’s more 
reasonable conclusion was that the surrender of cash was not contem
plated by the drafters of section 355,53 * 55 and therefore intent cannot be 
rationalized in either the Commissioner’s or taxpayers’ favor.

48 382 F.2d at 493 (9th Cir.).
49 Section 355 contains provisions which allow exchanges to be made by the stockholders 

for the stock of the controlled corporation. Since the provision specifies only the surrender of 
stock in the distributing corporation, it has usually been interpreted in light of split-up and 
split-off transactions in which the shareholders exchange some or all of their present stock
holdings for new stock representing ownership in one or more corporations. Spin-offs involve 
no exchange of stock and are thus thought of as nonexchange transactions. Int. Rev. Code 
of 1954, § 355(a)(2)(B).

89 382 F.2d at 494.
51 Id. at 495-96.
52 See J. Mertens, Law of Federal Income Taxation, Code Commentary § 355 

(a) :3:1 (1964). For a definition of spin-offs and split-offs, see note 7 supra. In a split-up 
A corporation transfers all of its assets to two or more corporations which issue at least eighty 
percent of their voting stock to A corporation which exchanges such stock for all of its out
standing stock and then liquidates. 3 J. Mertens, Law of Federal Income Taxation, 
§ 20.100 (rev. ed. 1965).

53 382 F.2d at 505.
s4 Int. Rev. Code of 1954, § 355(a)(1)(B); Patricia W. Burke, 42 T.C. 1021, 1027 

(1964); Edmund P. Coady, 33 T.C. 771, 776 (I960), aff’d, 289 F.2d 490 (6th Cir. 1961).
55 293 U.S. 465 (1935), aff’g 69 F.2d 809 (2d Cir. 1934) (L. Hand, J.). This case served 

as a basis for the business purpose rule. Int. Rev. Code of 1954, § 355(a)(1)(B).
58 Revenue Act of 1928, ch. 852, § 112(g), 45 Stat. 818 (now Int. Rev. Code of 1954, § 

355).
57 293 U.S. at 469-70.
58 382 F.2d at 503 (2d Cir.).
59 45 T.C. at 90-91.

An analysis of the purposes of section 355, however, leads one to 
conclude in favor of the taxpayers. The major purpose of the section is 
to prevent a distribution of earnings and profits at capital gains rates."4 
The Supreme Court in Gregory v. Helvering™ held that a spin-off in ac
cord with the Code’s provisions56 57 58 59 would not be enough if it were merely 
a device to bail out earnings and profits with no purpose germane to the 
conduct of a business."' In the Pacific distribution the business purpose 
was beyond question,"6 and the Tax Court could find no purpose to dis
tribute earnings and profits in a transaction in which shareholders have 
paid in money."9 Since the paying in of money negates any argument 
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that the Pacific spin-off is a bail-out, the transaction should be accorded 
nonrecognition treatment.

The Ninth Circuit focused on another purpose of the statute—the 
preservation of continuity of interest in ownership of the assets by the 
same shareholders.60 Although courts have not viewed a sale of stock 
by shareholders immediately after the distribution as proof that the dis
tribution was a device for a discontinuance of interest, they do look at 
predistribution plans and negotiations for the ultimate ownership of the 
stock. Should the shareholders agree to such a sale prior to the distribu
tion, the transaction is suspect.61

60 382 F.2d at 495 & n.17.
elTreas. Reg. § 1.355-2(b) (1955). Although not required to do so, courts have given 

weight to continued ownership in the assets. See Patricia W. Burke, 42 T.C. 1021, 1029 
(1964); Mary A. Morris Trust, 42 T.C. 779, 790 (1964), aff’d, 367 F.2d 794 (4th Cir. 1966); 
H. Grady Lester, Jr, 40 T.C. 947, 960 (1963).

62 382 F.2d at 495.
63 H. at n.17.
64 The provisions of § 355 are met if control is distributed as defined in § 368(c). Int. 

Rev. Code of 1954, §§ 355(a)(1)(D)(ii), 368(c).
65 See notes 25-39 supra and accompanying text.
66int. Rev. Code of 1954, § 355(a)(1)(D).
67 45 T.C. at 75.
68 Note 10 supra.

The Ninth Circuit felt that the requirement of a cash payment for 
Northwest stock would undermine the continuity of interest purpose, and 
that shareholders might be more willing, in a transaction which forced 
them to invest more capital in the corporation, to discontinue their rela
tive interests by the sale of the stock rights.62 The court reasoned that 
"section 355 is designed to assure that, unless such retention of control is 
reasonably certain at the time of initial distribution, non-recognition of 
gain will not be effectuated.”63

However, the court overlooked the fact that section 355 allows for 
nonrecognition of gain if eighty percent of the stock was distributed to 
prior shareholders.64 65 Since it has been determined that the distribution 
of the stock is the relevant event for tax purposes,60 the determination of 
whether the distribution is entitled to nonrecognition treatment under 
section 355 is made by determining whether eighty percent of the stock 
rights have been exercised by prior stockholders. If so, the distribution 
must qualify as eighty percent of the stock of the controlled corporation 
has been distributed to stockholders.66

Furthermore, in the Pacific transaction, there was present a more than 
reasonable assurance of retention of control at the time stock rights were 
distributed. Prior to the distribution, A.T. & T. owned almost ninety 
percent of the voting stock of Pacific.67 The Plan called for a pro rata68
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distribution of stock rights, and there was no evidence of any prior nego
tiations by A.T. & T. to diminish its interest in Pacific or Northwest. In 
fact the Plan included a means for A.T. & T. to increase its ownership in 
the assets transferred to Northwest, by allowing Pacific to offer to A.T. 
& T. all rights which were allowed to lapse by the minority sharehold
ers.09 If A.T. & T. alone exercised all its rights, nearly ninety percent of 
the corporation would remain under the control of prior stockhold
ers.'0 Even if the Ninth Circuit were correct in its fear that the minority 
shareholders would be more likely to sell their stock rights rather than 
pay the sixteen dollars, its fear was unwarranted as to virtually ninety 
percent of the stock rights. A.T. & T. exercised all rights distributed to 
it,11 and ninety-five percent of the stock rights were exercised by prior 
owners of Pacific.69 70 71 72

69 See text accompanying note 10 supra. In fact, A.T. & T. did acquire additional assets 
under this provision. 45 T.C. at 85.

70 The statement necessarily includes both the 1961 and 1963 distributions. See notes 
100-37 injra and accompanying text.

71 45 T.C. at 85.
72 382 F.2d at 495 n.17.
73 B. Bittker & J. Eustice, Federal Income Taxation of Corporations and 

Shareholders § 11.05 (2d ed. 1966). To meet the requirements of the active business rule, 
one of two conditions must exist: (1) immediately after the distribution, the distributing cor
poration and the controlled corporation must both be engaged in the active conduct of a trade 
or business; or (2) immediately before the distribution, the distributing corporation can have 
no assets other than stock or securities in the controlled corporations, and each of the controlled 
corporations must be engaged immediately after the distribution in the active conduct of a 
trade or business. For purposes of the no asset requirement, the regulations adopt a de minimis 
rule. Treas. Reg. § 1.355-4(a)(2) (1955).

74 See Edmund P. Coady, 33 T.C. 771, 777 (I960), aff’d, 289 F.2d 490 (6th Cir. 1961); 3 
J. Mertens, Law of Federal Income Taxation § 20.103, at 523 (rev. ed. 1965); Caplin, 
Corporate Divisions Under the 1954 Code: A New Approach to the Five-Year "Active Busi
ness" Rule, 43 VA. L. Rev. 397, 401 (1957).

The Plan fully met both purposes. The exchange of money in exer
cising the stock rights did nothing more than increase the capital assets of 
the distributing corporation and did not effect the continuity of interest 
nor serve to distribute earnings and profits.

FIVE-YEAR BUSINESS HISTORY RULE

The most intricate provision in the 1954 Code in the taxation of cor
porate divisions is the "active business” requirement of section 355(b), 
which must be complied with before the realization of the tax benefits 
conferred by section 355(a).73 This requirement was designed to pre
vent a corporation from separating its liquid assets into an "inactive” and 
marketable enterprise followed by a distribution of readily saleable capi
tal assets to the shareholders as a substitute for a cash dividend.74 Share
holders, upon the sale of these assets, would thereby substitute a capital 
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gains tax for the ordinary income tax imposed on cash dividends. The 
crucial requirement of this section is the existence of two active trades or 
businesses immediately after the distribution. Nowhere in the statute, 
however, is the term "active conduct of a trade or business” defined, and 
a multitude of problems has arisen concerning whether a certain group 
of activities will qualify.75

75 For a discussion of the various problems surrounding the active business rule, see Cap
lan, The Five-Year Active Business Rule in Separations and Partial Liquidations, 1961 So. 
Cal. Tax Inst. 211; Caplin, The Five-Year Business Rule for Corporate Separations, 35 
Taxes 381 (1957); Caplin, Corporate Divisions Under the 1954 Code: A New Approach to 
the Five-Year "Active Business” Rule, 43 VA. L. Rev. 397 (1957); Jacobs, The Anatomy of a 
Spin-Off, 1967 Duke L.J. 1; Jacobs, Spin-Offs: The Pre-Distribution Two Business Rule 
—Edmund P. Coady and Beyond, 19 Tax L. Rev. 155 (1964); Massee, Jr., Section 355: 
Disposal of Unwanted Assets in Connection with a Reorganization, 22 Tax L. Rev. 439, 457 
(1967); Shaiman, Corporate Divisions—Does Section 355 Require the Existence of More Than 
One Separate Active Business Prior to the Distribution of Stock?, 42 Taxes 279, 293-95 
(1964); Note, Divisive Reorganizations Under the Internal Revenue Code of 1954, 67 YALE 
L.J. 38, 47-48 (1957); 55 Geo. L.J. 948 (1967).

76 B. Bittker & J. EUSTICE, supra note 73, at 469; see Gregory v. Helvering, 293 U.S. 
465 (1935).

77 Int. Rev. Code of 1954, § 355(b)(2)(B).
78 The Commissioner may nevertheless attack the plan as a mere device for the distribution 

of earnings and profits. Int. Rev. Code of 1954, § 355(a)(1)(B).
79 H.R. Rep. No. 2543, 83d Cong., 2d Sess. 38 (1954).

The mere requirement of two active trades or businesses immediately 
after the distribution would not prevent a corporation from temporarily 
creating a second active trade or business and then "spinning it off in 
preparation for a sale of the business by the shareholders—a scheme 
that would have the same economic effect as a distribution of money.”'6 
It would also not prohibit a purchase of such a trade or business by the 
distributing corporation as a temporary investment in anticipation of a 
distribution. To prevent such devices, the Code also requires that both 
the distributed business and the retained business must have been "ac
tively conducted throughout the five-year period ending on the date of 
distribution.”7' If the business is actively conducted for a five-year pe
riod, presumably it was not created for the purpose of avoiding the tax 
on dividends.'8 Section 355(b)(2)(B) does not, however, require that 
the business be conducted for the five-year period by the same corporation 
and thus would not hinder the temporary purchase of a going business 
for the prohibited purpose. In combating this problem, Congress did 
realize that it was not always necessary for the same corporation to con
duct the business for the entire five-year term.79 When a corporation 
acquires a business in certain tax-free reorganizations, the same continuity 
of interest which would justify nonrecognition of gain or loss in the re
organization should make it proper to permit the period that the business 
was conducted by the corporation’s predecessor to be included in the com
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putation of the five-year period.80 To delineate between those acquisi
tions where a tacking of the history of the predecessor would be allowed 
and where it would not, Congress enacted section 355(b)(2)(C) which 
allows for tacking where "such trade or business was not acquired within 
the [five-year] period ... in a transaction in which gain or loss was rec
ognized in whole or in part. . . .”81 Accordingly, if the business was not 
acquired in a tax-free transaction, it must be conducted by the acquiring 
corporation itself for the full five-year period to meet the standard of sec
tion 355(b)(2)(B).82

80 Caplan, The Five-Year Active Business Rule in Separations and Partial Liquidations, 
1961 So. Cal. Tax Inst. 211, 231; see Int. Rev. Code of 1954, § 355(b) (2) (B).

81 Int. Rev. Code of 1954, § 355(b)(2)(C). The statute also requires, as a condition to 
tacking, that the acquisition of control of a corporation conducting the business be a tax-free 
transaction. Int. Rev. Code of 1954, § 355(b)(2)(D).

82 Isabel A. Elliot, 32 T.C. 283 (1959); see Rev. Rul. 57-144, 1957-1 Cum. Bull. 123.
8845 T.C. at 73.
8« Id. at 80.
85 Reply Brief for Respondent at 58, Oscar E. Baan, 45 T.C. 71 (1965).

Pacific had been engaged in the telephone business since the early 
1900’s.83 On March 27, 1961, Northwest was organized to carry on 
part of the business formally conducted by Pacific. On the following 
day ten thousand shares of Northwest common stock were issued to Pa
cific upon the payment by Pacific to Northwest of 110,000 dollars. As 
of June 30, 1961, all of the business and properties of Pacific in those 
states was transferred to Northwest in exchange for the issuance to Pa
cific by Northwest of an additional 30,450,000 shares of its common 
stock, an interest-bearing demand note in the amount of 200,000,000 
dollars, and the assumption by Northwest of certain liabilities of Pacific 
in Oregon, Washington, and Idaho.84 85

It was not disputed that both Pacific and Northwest were engaged 
in the active conduct of a trade or business immediately after the distri
butions of Northwest stock, nor was it disputed that the retained business 
(Pacific) was actively conducted throughout the five-year period ending 
on the date of distribution. It is the contention of the Commissioner, 
however, that the transaction in which Northwest acquired the business 
from Pacific was one in which gain or loss was recognized in whole or 
in part, and therefore Northwest may not "tack on” the history of Pacific 
in computing the required five-year period. Since the distribution had 
been completed less than five years after Northwest began to conduct the 
business itself, the five-year predistribution rule was not satisfied and sec
tion 355 could not apply.8i>

While apparently conceding that the transaction in which Northwest 
was created did fall within the nonrecognition provisions of section 351, 
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the Commissioner determined that the 200,000,000 dollar demand note 
was boot and, therefore, caused gain to be recognized.86 The taxpayers 
countered that the demand note was not a typical short-term note, but 
rather a security.8' Although the Tax Court and the Second Circuit con
sidered the issue,88 neither felt compelled to decide it. Both courts, ap
parently assuming that the note was boot, nevertheless held that section 
355(b)(2)(C) had not been violated, and that Northwest was entitled to 
tack on the history of Pacific in determining whether the business had 
been actively conducted throughout the five-year period ending on the 
date of distribution.

88
87 Taxpayers claim that the demand note should be treated as long-term debt because there 

was no intention or expectation that Northwest would repay the note out of its own funds, but 
rather the parties intended Northwest to refund the debt through the issuance of long-term 
debentures. Brief for Respondents at 42, Commissioner v. Baan, 382 F.2d 485 (9th Cir. 
1967). For this purpose, Northwest issued 20-year debentures for $50,000,000 between 1961 
and 1963, the proceeds from which have been used to repay the note. Id. However, on the 
1961 tax return filed by A.T. & T. and its affiliated subsidiaries, the note apparently was not 
treated as debt, but rather as boot, the gain from which was eliminated by virtue of the con
solidated return provisions. 45 T.C. at 81.

88 Id. at 86; 382 F.2d at 503- The Ninth Circuit did not deem it necessary to do so 
since it found the taxpayers had failed to qualify under other provisions of § 355.

89 The Tax Court employed a two-pronged argument to reach this result. First, the regu
lations then in effect, which were given the force of law by § 1502, when applicable provide 
that "unrealized” gain is "eliminated.” INT. REV. CODE of 1954, § 1502; Treas. Reg. § 1.1502- 
31 (b)(i) (1955). Since the Commissioner agreed that the gain on this transaction was prop
erly eliminated under § 1502, the gain must have been unrealized. This being the case, and 
since §§ 1001 and 1002 state that no gain can be recognized unless it is realized, recognition 
is impossible here. INT. Rev. Code of 1954, §§ 1001, 1002. Second, while § 1051 states 
that the basis of property acquired during affiliation shall be determined “without regard to 
intercompany transactions in respect of which gain or loss was not recognized,” a recognition 
of gain in such a transaction would sanction an increase in the basis of the property in the hands 
of the transferee "in the amount of gain recognized to the transferor” under § 362. INT. 
Rev. Code of 1954, §§ 362, 1051 (emphasis added). Indeed, if "elimination” were different 
than "nonrecognition,” as the Commissioner suggests, the property transferred would acquire 
a stepped-up basis even though no tax was paid. The Tax Court concluded that this result was 
not intended by the statute. 45 T.C. at 94. Such an analysis, while appearing technically cor
rect, does not in any way attempt to reconcile itself with the intended functions of § 355(b).

90 382 F.2d at 507.

Judge Raum, in his Tax Court opinion, seized upon the fact that Pa
cific and Northwest, as parts of the intricate "Bell System,” filed con
solidated income tax returns for the year in question. Since gains and 
losses on intercompany transactions between members of an affiliated 
group are "eliminated,” they cannot be deemed recognized in other pro
visions of the Code.89 Judge Moore, writing for the Second Circuit, fo
cused upon the word "acquired” of section 355(b)(2)(C). Noting that 
"no new business, no new assets and no new corporation”90 had been ac
quired from outside the corporate family, the court held that no purpose 
would be served in applying the restriction to the instant transaction. 
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Given the facts that Northwest was engaged in the active conduct of a 
trade or business immediately after the distribution and that this trade or 
business had been actively conducted for more than five years with the 
same assets owned by substantially the same shareholders, none of the 
tax avoidance devices sought to be prohibited by section 355(b) could 
have been accomplished. The court concluded: "the draftsmen of Sec
tion 355 intended these subsections to apply only to the bringing of new 
assets within the combined corporate shells of the distributing and the 
controlled corporations.”91

91 Id.-, accord, Petitioners’ Reply Brief at 41, Oscar E. Baan, 45 T.C. 71 (1965). But see 
Respondent’s Reply Brief at 55, Oscar E. Baan, 45 T.C. 71 (1965).

92 See authorities cited note 74 supra.
93 3 J. Mertens, Law of Federal Income Taxation § 20.103, at 526 (rev. ed. 1965).
94 Under those circumstances there would be no gain or loss. INT. REV. Code of 1954, § 

1001.
95See Int. Rev. Code of 1954, § 501(c)(3). Of course the Commissioner could attack 

these transactions as "devices” under § 355(a)(1)(B), but the very existence of § 355(b)(2)(C) 
was intended to obviate such a burden.

90 Brief for Commissioner at 13, Commissioner v. Gordon, 382 F.2d 499 (2d Cir. 1967). 
See generally Cohen, Silverman, Surrey, Tarleau, & Warren, "The Internal Revenue Code of 
1954: Corporate Distributions, Organizations, and Reorganizations, 68 Harv. L. Rev. 393 
(1955). Since A.T. & T. had filed a consolidated return in I960, it was required to do so

The divergent reasoning of the two courts serves to illustrate the in
adequacy of the language in section 355(b)(2)(C). The congressional 
purpose was to distinguish between those transactions which would or 
would not lend themselves to temporary investment of liquid assets as a 
means of avoiding the tax on dividends.92 The emphasis of the statute, 
however, is not on the substance of the transaction involved, but rather 
on form—whether the particular transaction produced any recognizable 
gain or loss.93 As a result, the temporary investment of surplus funds in 
a completely unrelated active business which possesses its own five-year 
history would qualify under the terms of section 355(b)(2)(C) if the 
sales price of the business equaled its adjusted basis.94 Similarly, if the 
seller happens not to recognize any gain or loss on a transaction because 
it is a tax-exempt institution, section 355(b) (2) (C) would seemingly be 
no barrier.95

Realizing the ambiguity of the section, the Commissioner advanced 
his own statutory interpretation: Where section 355(b)(2)(C) speaks 
of a transaction in which gain or loss was recognized, Congress intended 
to refer to the

nonrecognition transactions provided in other provisions of Subchapter 
C of the Code . . . and did not intend to hinge qualification for Section 
355 tax benefits on the happenstance that an affiliated group of corpo
rations subsequently decided (at the end of the taxable year) to file a 
consolidated income tax return.96
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As long as the Commissioner continues to focus on the existence or non
existence of gain or loss in a given transaction, rather than on the nature 
of the transaction itself, even the interpretation advanced by the Com
missioner cannot be consistently applied. For example, if a business is 
acquired in a reorganization in which boot is received by the transferor 
corporation, but the transferor corporation realizes a loss, section 361(b) 
(2) provides that the loss will not be recognized.0. There is no legiti
mate policy in allowing tacking where the transferor realizes a loss and 
refusing tacking where the transferor realizes a gain. Moreover, since 
"it is not at all clear that the statutory reference to recognition of gain or 
loss includes gain or loss recognized to persons other than the trans
feror,”05 the Commissioner may be hard-pressed to refuse tacking where 
a corporation purchases an active business for cash in a transaction qual
ifying under section 337.89 In such a case, gain or loss couid only be 
recognized by the shareholders of the transferor corporation.

again in 1961. The corporation did not have the choice suggested by the Commissioner.
Treas. Reg. § 1.1502-ll(a) (1955); see Brief for Respondent at 39, Commissioner v. Baan, 382
F.2d 485 (9th Cir. 1967).

97 Int. Rev. Code of 1954, § 361(b)(2).
"Caplan, The Five-Year Active Business Rule in Separations and Partial Liquidations, 

1961 So. Cal. Tax Inst. 211, 232.
99 Int. Rev. Code of 1954, § 337.

Once it is established that both the acquired and the acquiring busi
nesses are engaged in the active conduct of a trade or business immedi
ately after the distribution, and both have been actively conducted 
throughout the five-year period ending on the date of distribution, the 
Commissioner’s only concern should be whether there exists a sufficient 
continuity of interest between the buyer and seller of the new business to 
justify the buyer’s receiving credit for the business history of his prede
cessor. If the transaction through which the new business was acquired 
qualifies as a nonrecognition transaction under subchapter C, then the 
tacking should be allowed. This should be so notwithstanding the rec
ognition of gain or loss on the transaction by virtue of any boot. The 
Code already imposes strict rules for the treatment of boot, and it should 
not be given the added significance of denying the availability of section 
355. Until such time as the statute is clarified, courts will be forced to 
rationalize their sound decisions with the semantic reasoning here evi
denced, or avoid the issue when possible, as did the Ninth Circuit.

SINGLE DISTRIBUTION THEORY

While the appeals of the Tax Court opinion were pending in the 
Second and Ninth Circuits, the Commissioner for the first time advanced 
an additional reason why the requirements of section 355 had not been * * * 97 * 99 
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met. According to the Commissioner, section 335 requires that the dis
tribution of the stock of the controlled corporation, Northwest, be ac
complished in a single offering. Therefore, since the distribution of one 
hundred percent of the Northwest stock was completed in two offerings, 
the requirements of section 335 have not been met.100

100 Brief for Commissioner at 27, Commissioner v. Gordon, 382 F.2d 499 (2d Cir. 1967).
101 382 F.2d at 507 (2d Cir.).
102 The section requires:

(D) As a part of the distribution, the distributing corporation distributes—
(i) all of the stock and securities in the controlled corporation held by it 

immediately before the distribution, or
(ii) an amount of stock in the controlled corporation constituting control 

within the meaning of section 368(c), and it is established to the satis
faction of the Secretary or his delegate that the retention by the distribut
ing corporation of stock (or stock and securities) in the controlled 
corporation was not in pursuance of a plan having as one of its principal 
purposes the avoidance of Federal income tax ... .

Int. Rev. Code of 1954, § 355(a) (1) (D).
1°3 Brief for Commissioner at 25, Commissioner v. Gordon, 382 F.2d 499 (2d Cir. 1967). 
10« 382 F.2d at 498.
105 Id.
iobint. Rev. Code of 1954, § 355(a)(1)(D).
107 Compare B. Bittker & J. Eustice, Federal Income Taxation of Corporations 

and Shareholders § 11.07 (2d ed. 1966), with Note, Divisive Reorganizations Under the 
Internal Revenue Code of 1954, 67 Yale L.J. 38, 55 (1957), and S. SURREY & W. Warren, 
Federal Income Taxation 1640 (1962). The Committee reports on the 1954 Code do not 
explain this limitation on the retention of stock or securities by the distributing corporation. 
S. REP. No. 1622, 83d Cong., 2d Sess. 49 (1954); H.R. Rep. No. 2543, 83d Cong., 2d Sess 
38 (1954).

Conceding that there is no direct authority for this single distribution 
theory,101 the Commissioner argued that such a requirement can be im
plied from section 355(a)(1)(D),102 and that any other rule would make 
the section administratively unworkable.103 Both courts refused to read 
such a requirement into the Code, but the Ninth Circuit nevertheless held 
that "a fair interpretation of section 355 requires that there be a single 
transaction in which a controlling interest is transferred and that for two 
or more distributions to be entitled to treatment as a single transaction 
. . . such distributions must not extend over any greater period of time 
than is reasonably necessary . . . .”104 Applying such a rule to the in
stant case, the court concluded that the two-year period was too long, and 
taxpayers could not avail themselves of section 355.105

Section 355(a)(1)(D) conditions the tax-free status of a corporate 
division upon the distribution of at least eighty percent of the stock of 
the controlled corporation held by the distributing corporation immedi
ately before the distribution.106 107 The purpose of the section is unclear,10' 
but the Commissioner adopted the theory of Professors Bittker and Eus- 
tice, who presume it was meant to prevent periodic distributions of 
small amounts of stock and securities as a substitute for ordinary divi
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dends.106 To combat the threat of periodic distributions, the Commis
sioner reasons, Congress must have intended control to pass in a single 
offering.108 109

108 B. BlTTKER & J. EUSTICE, supra note 107, § 11.07; see Cohen, Silverman, Surrey, 
Tarleau, & Warren, The Internal Revenue Code of 1954: Corporate Distributions, Organiza
tions, and Reorganizations, 68 Harv. L. Rev. 393, 432 (1955); Knapp & Repetti, Problems 
in Distributions of Securities of a Controlled Corporation, N.Y.U. 12TH Inst. ON FED. TAX. 
787, 803-04 (1956).

109 Brief for Commissioner at 27, Commissioner v. Gordon, 382 F.2d 499 (2d Cir. 1967).
110 382 F.2d at 507-08. The 9th Circuit did not discuss the purpose of § 355(a)(1)(D).
111 "It is not clear, however, why periodic distributions of small amounts of the controlled 

corporation’s stock should be treated as a dividend, once the basic policy decision to permit a 
tax-free distribution of all of its stock and securities under § 355 was made.” B. Bittker & 
J. Eustice, supra note 107, at 479 (emphasis added).

112 382 F.2d at 507; accord, Brief for Petitioner at 70, Oscar E. Baan, 45 T.C. 71 (1965).
113 "The theory that underlies § 355, if valid at all, seems as applicable to a partial separa

tion of the controlled corporation as to a complete separation.” B. BITTKER & J. Eustice, 
supra note 107, at 479.

114 Int. Rev. Code of 1939, ch. 521, § 112(b)(ll), 65 Stat. 493.
115 382 F.2d at 512 (2d Cir.) (Friendly, J., dissenting); B. Bittker & J. Eustice, supra 

note 107, at 479 n.44.
n®Treas. Reg. 118, § 39.112(b)(ll)-2(c) (1953). Similar language is now contained in 

Treas. Reg. § 1.355-2(d) (1955).
m The fact that the statute refers to "the distribution” in the singular rather than plural 

form is of no consequence. In § 355(a)(1)(A)(i), the statute refers to "shareholder” where 
obviously the plural was also contemplated. Furthermore, the United States Code specifically

The Second Circuit disagreed with this position,110 noting that, if in 
fact its purpose were as the Commissioner suggests, Bittker and Eustice 
seriously question the validity and necessity of the section.111 The court 
agreed with the taxpayers that the section was intended merely to es
tablish the minimum amount of stock which must be distributed in 
order to qualify under the section; it was the "embodiment of the Con
gressional decision that only complete, and not partial, divisions were to 
receive tax-free status . . . .”112 While the merit of such a Congressional 
policy has been questioned,11” this does seem to be the Congress’ intent 
in passing the section. The regulations under the pre-1954 spin-off 
provision,114 which apparently served as the basis for section 355(a)(1) 
(D),115 stated: "ordinarily, the business reasons . . . which support the 
reorganization and the distribution of the stock will require the distribu
tion of all the stock received by the transferor corporation in the reor
ganization.”110 Since the focus was merely on the presumed necessity for 
a complete separation of businesses, and not on the need for a single of
fering or the danger of seriatim distributions, there seems to be little, if 
any, historical basis for reading an implied requirement of a single distri
bution into section 355(a)(1)(D).

The Commissioner, however, further argued that allowing more than 
one offering of stock to qualify as "the distribution”11, would make the
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statute administratively unworkable. Primarily, the Commissioner rea
soned that the distribution is a pivotal point in time from which various 
objective tests spring,118 i.e., that the distributing corporation must be in 
control of the controlled corporation "immediately before the distribu
tion,119 * that both the distributing and controlled corporations must be 
engaged in an active business "immediately after” the distribution, and 
that the businesses must have been conducted for a five-year period end
ing on "the date of the distribution.”121 The Commissioner asserts that 
for these tests to be viable some date must be viewed as the date on which 
the distribution took place.122 Yet, the Commissioner conceded that this 
does not require that a distribution be completed in one day.1”3 Such a 
requirement would effectively prohibit any distribution of the magnitude 
involved in the Pacific transactions.124 But the Commissioner does not 
say why a distribution consisting of one offering and lasting two weeks 
would permit the application of the tests and a distribution consisting of 
two offerings and lasting two years would not. He states only that "it 
is sufficient for present purposes that the 'single distribution’ contem
plated by the Tax Court stretching over a period of almost two years was 
not 'the distribution’ contemplated by Section 355.”123 It is submitted 
that these tests do not rely for their feasibility on the existence of one of
fering of stock or securities. If more than one offering of stock is held 
to constitute "the distribution,” then those factors which must be com
plied with prior to the distribution1“6 should be viewed when the distri
bution begins, i.e., immediately before the first offering is made. The 
test which must be met subsequent to the distribution127 should be viewed 

provid« that words importing the singular include and apply to the plural. 1 U.S.C. § 1 
(1964); see Brief for Respondents at 32-33, Commissioner v. Baan, 382 F.2d 485 (9th Cir. 
1967).

115 Brief for Commissioner at 27, Commissioner v. Gordon, 382 F.2d 499 (2d Cir. 1967). 
Int. Rev. Code of 1954, §§ 355(a)(1)(A), (a)(1)(D).

i20Id. § 355(b) (1) (A).
121 Id. § 355(b) (2) (B).
122 Brief for Commissioner at 27-28, Commissioner v. Gordon, 382 F 2d 499 (2d Cir 

1967).
123 3 82 F.2d at 513 n.2 (2d Cir.) (Friendly, J., dissenting); Brief for Commissioner at 27, 

Commissioner v. Gordon, 382 F.2d 499 (2d Cir. 1967).
124 Brief for Respondents at 35-36, Commissioner v. Baan, 382 F.2d 485 (9th Cir. 1967).

Pacific distributed 30,460,000 shares of Northwest stock, receiving $487,360,000 upon the 
exercise of the rights. Id. at 35. ’

125 Brief for Commissioner at 27-28, Commissioner v. Gordon, 382 F.2d 499 (2d Cir 
1967). Writing for the Tax Court, Judge Raum found "no dispute between the parties that 
the two offerings were component parts of a single plan and that they must be regarded to 
gether as resulting in the disposition of 100 percent of the Northwest stock in a single transac
tion.” 45 T.C. at 87 n.3.

126 INT. Rev. Code of 1954, §§ 355(a) (1) (A), (a) (1) (D), (b) (2) (B)
i27Id. § 355(b) (1) (A).
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when the distribution ends, i.e., immediately after the final offering is 
completed. Such a policy would not seem to put an administrative bur
den on the Commissioner, nor in any way derogate from the purposes 
sought to be achieved by the statute.128

128 Taxpayers point to two cases where two transactions were held to constitute a single 
distribution under the predecessor to § 351 of the Code. 382 F.2d at 497 (9th Cir.), citing 
Portland Oil Co. v. Commissioner, 109 F.2d 479 (1st Cir.), cert, denied, 310 U.S. 650 (1940); 
Halliburton v. Commissioner, 78 F.2d 265 (9th Cir. 1935). Although the Ninth Circuit at
tempted to distinguish these cases on the ground that there was an underlying contract which 
provided for the separate distributions, it is not clear that there was any greater obligation to 
make the final distributions in the cited cases than in the instant case. See text accompanying 
notes 132-33 infra. The cases do show, however, that the consolidation of distributions has 
been permitted, and it is not a new or foreign concept See Treas. Reg. § 1.35l-(a)(1) (1955); 
cf. W. E. Gabriel Fabrication Co., 42 T.C. 545 (1964); H. Grady Lester, Jr., 40 T.C. 947 
(1963); Rev. Rul. 57-311, 1957-2 Cum. Bull. 243; 3 J. Mertens, Law of Federal In
come Taxation § 20.103, at 522 (rev. ed. 1965).

129 382 F.2d at 512 (2d Cir.) (Friendly, J., dissenting).
130 282 U.S. 359, 363 (1931).
131 E.g., INT. REV. Code of 1954, §§ 172 (net operating loss deductions), 1301-05 (income 

averaging), and 1341-42 (claim of right).
132 The Court concluded that there was no "reason for postponing the assessment of the 

tax until the end of a lifetime, or for some indefinite period, to ascertain more precisely whether 
the final outcome of the period, or of a given transaction, will be a gain or loss.” 282 U.S. at 
365.

Judge Friendly, dissenting from the Second Circuit decision, cited 
another administrative difficulty which would result if the two offerings 
in this case were held to qualify under section 355. He reasoned that, 
since the tax laws are grounded on an annual imposition of tax, the 
events of one fiscal year must be segregated from the events of all 
others.129 130 At the end of 1961, only fifty-seven percent of the Northwest 
stock had been distributed, clearly falling short of the eighty percent mi
nimum requirement of section 355(a)(1)(D). Allowing offerings in 
separate tax periods to be consolidated into one transaction for the pur
poses of section 355 would permit the events of 1963 to affect the tax in 
1961; this, opined Judge Friendly, is prohibited under the doctrine of 
Burnet v. Sanford & Brooks Co.™ The Supreme Court there held that 
income in one year could not be off-set by expenses incurred in previous 
years. Aside from the fact that Congress has attempted to relieve tax
payers from the harshness of the results to which such a rule might 
lead,131 132 the situation which faced the Supreme Court is quite distinguish
able from the facts of the Pacific spin-off. In Burnet the Court refused 
to consolidate separate events where it was virtually impossible to pre
dict the eventual profit or loss of the project involved at the end of the 
first taxable year and where there was no way of knowing how long 
the transaction would have to remain open before this could be deter
mined.13“ The Pacific distribution did not involve speculating on the
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eventual profitability of a given undertaking; it did not even involve 
speculating on whether at least eighty percent of the stock would even
tually be distributed, as the Plan unqualifiedly called for the distribution 
of one hundred percent of the stock. At the end of 1961, the tax year 
in question, the management of Pacific was committed to distribute the 
remaining forty-three percent of Northwest stock to its shareholders, and 
there was then little doubt but that this amount would be distributed 
within the next two years, as contemplated by the Plan.1'3 It is sub
mitted that in such a case the rule of Burnet v. Sanford & Brooks Co. does 
not apply.

133 Pacific sent a letter to its shareholders prior to the adoption of the Plan in early 1961 
which stated: "It is expected that within about three years after acquiring the stock of the New 
Company [Northwest], the Company [Pacific] by one or more offerings will offer for sale the 
balance of such stock ....” 382 F.2d at 511 (2d Cir.) (Friendly, J., dissenting).

134 The provision refers to events occurring in a "12-month period” without any regard 
for the fiscal year of the taxpayer. Int. Rev. Code of 1954, § 337.

135 The majority declared:
The fact that the two transactions which we hold constituted a single distribution oc
curred m different tax years is of no significance. Had the transactions occurred in 
January and December of 1961, we would be faced with the same questions as this 
involved*'nor couíd makeS *0¡nt °f lhe ^t that two tax years are

382 F.2d at 509 n.8.

Section 355 does not require the distribution to be completed in one 
fiscal year; furthermore, there seems to be little concern in Subchapter C 
about the autonomy of each taxable period. By its terms section 337, 
dealing with liquidations, allows events in one year to affect the tax of 
the previous year.133 134 Moreover, it would not be practical to require the 
culmination of a large merger or other reorganization within a given fis
cal period. It appears of no consequence that the two offerings in this 
case occurred in separate fiscal periods, as the majority in the Second Cir
cuit held.135 Apparently convinced of that fact, the Commissioner did 
not raise the issue. It seems inappropriate for Judge Friendly to attempt 
to withdraw section 355’s benefits on this feeble ground.

No persuasive reasoning was put forth by the Commissioner which 
would support the establishment of a rule preventing more than one of
fering of stock to qualify as "the distribution” within the provisions of 
section 355, or for a rule requiring the distribution to be completed 
within one fiscal period. The Second Circuit was correct in refusing to 
expand the restrictions imposed by section 355(a)(1)(D) where the terms 
are not ambiguous, where the purpose of the provision is in so much 
doubt, and where no need for these rules is indicated on the face of the 
statute. The answer to the "reasonable time” test of the Ninth Circuit is 
simply that the statute makes no such requirement. To impose such a 
condition to the instant case, where it is not even contended that the sep- 
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arate offerings were utilized as a means of distributing earnings and 
profits, and where it was known ab initio that a distribution of one hun
dred percent of the stock would in fact occur,136 is unwarranted. The 
Ninth Circuit and Judge Friendly seem more concerned with preventing 
the establishment of an unfavorable precedent than in determining if the 
Pacific spin-off involved any true transgression of the tax laws. If in the 
future various taxpayers seek to use more than one distribution for tax 
avoidance purposes, the Commissioner has the device clause of section 
355(a)(1)(B) at his disposal.137 Furthermore, a court could find as a 
matter of fact that the separate offerings could not be considered together 
as "the distribution” to which section 355 refers.

136 The Commissioner readily conceded this point: "Admittedly, it was planned by Pa
cific from the outset that the remaining 43% be disposed of (as it was) nearly two years later 
in 1961 . . . .” Brief for Commissioner at 11, Commissioner v. Gordon, 382 F.2d 499 (2d 
Cir. 1967).

137 Int. REV. Code of 1954, § 355(a)(1)(B); see Cordes, The Device of Divisive Reor
ganizations, 10 KAN. L. REV. 21 (1961); Nesson, Earnings and Profits Discontinuities Under 
the 1954 Code, 77 Harv. L. Rev. 450, 480 (1964). Other subjective tests available to the 
Commissioner are the continuity of interest test, Treas. Reg. § 1.355-2(b)(1) (1955), and the 
business purpose test, Treas. Reg. § 1.355-2(c) (1955). For a discussion of some rulings un
der these regulations, see Simon, Tax-free Corporate Divisions: They Are Still a Danger Area 
After Ten Years, 23 J. Taxation 22 (1965).

138 They received $6.36 for these rights. Since the Plan required the surrender of six rights 
for each Northwest share, the Gordons had four rights remaining from their original allotment 
of 1,540. 45 T.C. at 72. An alternative to selling the four stock rights would have been for 
them to purchase two additional rights on the stock exchange.

139 Pacific had not yet distributed the Northwest stock subject to the stock rights which 
were sold. Id. at 95.

140 382 F.2d at 510.

SALE OF STOCK RIGHTS

A portion of the tax assessment levied against the Gordons was for 
income derived from the sale of four stock rights.138 The Gordons con
tended that the gain derived from the sale of the stock rights should be 
taxed in the same manner as the sale of the stock received in the section 
355 distribution. The Tax Court treated this income as a dividend re
ceived in a section 301 distribution of property, and held that the tax
payers’ contention was not valid since the distribution qualifying the 
Gordons for nonrecognition treatment under section 355, had not yet 
taken place.139 On appeal, the Second Circuit reversed in favor of the 
taxpayers and held that the sale of rights was in anticipation of the pos
sible gain to be derived from a sale of a capital asset, ¿.t?., Northwest stock, 
and as such the sale should have been treated the same as an exercise.140 
If the distribution by Pacific is held to be a dividend, it is clear that gain 
from the sale of stock rights should be treated as a dividend under section
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301,141 but if the distribution ultimately qualifies under section 355, it 
appears the sale of stock rights should be treated as a sale of a capital as
set.

141 See Helen Whitney Gibson, 44 B.T.A. 950, 954 (1941), aff’d, 133 F.2d 308 (2d Cir. 
1943).

142 No exception applies in the present case. See, e.g., Rank v. United States, 345 F.2d 
337, 344-45 (5th Cir. 1965); Donald H. Kunsman, 49 T.C. No. 8 (Nov. 2, 1967)- Int Rev 
Code of 1954, § 1234(d) (2); Treas. Reg. § 1.1234-1 (e) (1955).

143 Int. Rev. Code of 1954, § 1234(a).
144 Id. § 1221.
145Treas. Reg. § 1.1223-l(a) (1955).
146 The Gordons held the Pacific stock foe a period exceeding six months. 45 T.C. at 72 

When stock is held for more than six months, the stockholder is entitled to long-term capital 
gains treatment. Int. REV. Code of 1954, § 1223(3). For the treatment of capital gains see 
id. §§ 1201-02. 6 ’

147Treas. Reg. § 1.12344(a)(1) (1955).
148 45 T.C. at 81-82. The entire gain is recognized. Int. Rev. Code of 1954, § 1002

Under section 1234 of the Code, a gain attributable to the sale of a 
right to purchase stock has, with some exceptions,142 the same character 
in the hands of the taxpayer as the gain from a sale of stock subject to 
the rights.14" Assuming a valid spin-off, the Northwest stock which 
could have been obtained by an exercise of the rights, would have been 
a capital asset and entitled to capital gains treatment upon sale.144 Since 
the holding period of the Pacific stock is tacked opto the holding period 
for the newly received Northwest stock,145 the Northwest stock, when 
sold, would give rise to a long-term capital gain.146 147 148

Thus applying section 1234, it would appear that the sale of the 
rights to purchase Northwest stock should have been accorded capital 
gains treatment. However, the period for which the taxpayers held the 
option is determinative of whether the capital gain is short-term or long
term.14' In the instant case, the Gordons held the rights for less than 
one month and thereby are entitled to only short-term capital gains treat- 
ment.

Conclusion

Resolving the issues raised by the Pacific spin-off involves an inter
pretation of the very technical, yet often ambiguous provisions of section 
355 of the Internal Revenue Code. Since the statute does not explicitly 
cover all problems presented by this distribution, the courts were required 
to analyze congressional intent and purpose. This analysis produced di
vergent viewpoints, resulting in the disparity of the Second and Ninth 
Circuits’ decisions. Without giving proper significance to the purpose 
of the statute, the Ninth Circuit employed an ultra-literal interpreta
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tion,140 basically adopting the view of Mr. Justice Holmes, that "men 
must turn square corners when they deal with the Government.”100 Al
though not advocating a "close enough will do” interpretation of the 
statute, the Second Circuit gave true meaning to the legislative intent 
that "it is economically unsound to impede spin-offs which break-up busi
nesses into a greater number of enterprises, when undertaken for legiti
mate business purposes.”* 150 151 Where the special facts of the distribution 
indicated that Pacific was not attempting to circumvent the legislative 
purpose, the Second Circuit correctly found no persuasive reason to apply 
the more restrictive interpretation of the statute in view of the explicit 
Congressional intent favoring spin-offs.

See 382 F.2d at 491.
150 Rock Island Ark. & La. R.R. v. United States, 254 U.S. 141, 143 (1920). Judge 

Friendly, in his dissent in Gordon, felt the same. 382 F.2d at 512 (2d Cir.).
151 S. Rep. No. 781, 82d Cong., 1st Sess. 58 (1951). Although modified in 1954, Con

gressional intent remained the same. See B. Bittker & J. Eustice, Federal Income Taxa
tion of Corporations and Shareholders 454 (2d ed. 1966).



ELECTRONIC PLAGIARISM—THE DISPLAY OF

COPYRIGHTED ARTICLES ON TELEVISION

Television, as a medium for the development and expression of crea
tive talent, undoubtedly has the potential to rival the printing press. 
Like the press, however, it presents an excellent opportunity for the ap
propriation of the fruits of another’s creativity. The copyright law,1 
originally developed to stem the tide of literary theft in printing, must, 
to be truly effective, also apply to the theft of intellectual property in 
television.

1 The basis of copyright law in this country is found in the Constitution. "The Congress 
shall have Power ... to promote the Progress of Science and the useful Arts, by securing for 
limited Times to Authors and Inventors the exclusive Right to their respective Writings and 
Discoveries.’’ U.S. Const, art. I, § 8. See generally Fenning, The Origin of the Patent and 
Copyright Clause of the Constitution, 17 Geo. L.J. 109 (1929). The current copyright law 
is reenacted in 17 U.S.C. §§ 1-216 (1964). Since the Constitution specifies “Writings” only, 
it is generally accepted that there remains a common law of copyright under the jurisdiction 
of the individual state. A work is considered to be under common-law jurisdiction until it is 
“published.” 17 U.S.C. § 2 (1964); Photo-Drama Motion Picture Co. v. Social Uplift Film 
Corp., 220 F. 448 (2d Cir. 1915); Loew’s, Inc. v. Superior Court, 18 Cal. 2d 419, 424, 115 
P.2d 983, 986 (1941); see M. Nimmbr, Copyright § 46 (1966).

2 245 F. Supp. 587,147 U.S.P.Q. 38 (S.D.N.Y. 1965) (Levet, J.).
3 Hand puppets are granted copyright under the classification "works of art.” 17 U.S.C. §

5(g) (1964). A partial listing of other types of articles which have been copyrighted under 
that classification includes: statuettes, book-ends, clocks, lamps, doorknockers, candlesticks ink
stands, chandeliers, piggy banks, sundials, salt and pepper shakers, fish bowls, casseroles’ and 
ash trays. Mazer v. Stein, 347 U.S. 201, 221, 100 U.S.P.Q. 325, 334 (1954) (Douglas j’ dis
senting). ’

4 CBS also made a kinescopic recording—a type of motion picture used to record television 
broadcasts before the advent of the videotape—of the telecast which it never used for anv com
mercial purpose. 245 F. Supp. at 588, 147 U.S.P.Q. at 39. y

3 White-Smith Music Publishing Co. v. Apollo Co., 209 U.S. 1 (1908) This case held 
that a punched paper piano roll was not a "copy” of a printed musical composition. For an 
example of the typrcal criticism of the case, see H.R. Rep. No. 83> 90th Cong„ 1st Sess. 15

To date, the only reported decision involving the unauthorized display 
of a copyrighted article on television is Mura v. Columbia Broadcasting 
Sys., Inc.2 The plaintiff in Mura owned copyrights in three hand pup
pets,3 which she manufactured and sold on the open market. The de
fendant, who produced a children’s variety program, the Captain Kanga
roo Show, had purchased a set of these puppets, using two of them in a 
musical number on the show without first obtaining Mura’s permission.4 
In entertaining Mura’s suit for copyright infringement, the court faced 
two issues: should a live television broadcast of a copyrighted article 
without the copyright owner’s permission be considered a "copy” under 
existing law; and, if so, would the defendant’s limited use amount to a 
"fair use”? Relying in part on a much-criticized 1908 Supreme Court 
decision,“ the federal district court stated that "the evanescent reproduc

360
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tion of a hand puppet on a television screen ... is not a copy.”6 It fur
ther concluded that, even if the puppets’ projection on television were an 
infringement, the defense of fair use would be applicable.7 8

6 245 F. Supp. at 590, 147 U.S.P.Q. at 40. The court’s failure to find that the kinescopic 
recording was a copy cannot be reconciled with prior case law. One court has specifically 
held that a photograph of a copyrighted object is a "copy” under the statute. Bracken v. Ros
enthal, 151 F. 136 (C.C.N.D. Ill. 1907). A kinescopic recording is nothing more than a 
series of photographs.

’ 245 F. Supp. at 590, 147 U.S.P.Q. at 40.
8 8 Anne, c. 19, § 1 (1710). This statute is generally considered to be the origin of modern 

copyright law. See H. Ball, Law of Copyright and Literary Property § 3 (1944).
9 One court has said: "The word ’copy’ is a general term, added to the more specific terms 

before used, for the very purpose of covering methods of reproduction not included in the 
words [of the statute] . . . .” Rossiter v. Hall, 20 F. Cas. 1253, 1254 (No. 12,082) (C.C.E.D. 
N.Y. 1866). Since § 1(a) of the present statute adopted without change the phraseology of 
the earlier statutes, this interpretation should still be valid today. See, e.g., Act of July 8, 1870, 
ch. 230, § 86, 16 Stat. 212. In reporting out the bill which became the present copyright 
statute, the House Committee stated: ”[T]he committee felt that it was safer to retain without 
change the old phraseology which has been so often construed by the courts.” H.R. Rep. No. 
2222, 60th Cong., 2d Sess. 4 (1909).

10 245 F. Supp. at 589, 147 U.S.P.Q. at 40, quoting West v. Francis, 5 Barn. & Aid. 737, 
743, 106 Eng. Rep. 1361, 1363 (K.B. 1822). This language was cited with approval in White- 
Smith Music Publishing Co. v. Apollo Co., 209 U.S. 1, 17 (1908).

11 Folsom v. Marsh, 9 F. Cas. 342 (No. 4901) (C.C.D. Mass. 1841); A. Latman, How
ells’ Copyright Law 151 (rev. ed. 1962); U.S. Copyright Office, Circular No. 20,

Although these holdings seem straightforward, they give rise to seri
ous questions concerning the application of copyright law to the display 
of copyrighted articles on television. Four central issues, which will 
form the focus of this Note, are presented: (1) whether under traditional 
concepts, a video display of an article would be a copy; (2) the scope of 
the defense of "fair use” in such situations; (3) whether under present 
law there exists a right which might protect copyright holders against 
the unpermitted display of their work in a television production; and (4) 
the effect of the sale of a copy of a copyrighted article on the copyright 
owner’s rights.

Although the term "copy” has been used since the Statute of Anne6 
to indicate infringement of copyright, no analytical definition of the term 
has been accepted as applicable to all situations; it is a broad, generic 
term and does not lend itself to concise, legally accurate definition.9 The 
Mura court applied the following interpretation: " 'A copy is that which 
comes so near to the original as to give to every person seeing it the idea 
created by the original.’ ”10

Like the word copy, the doctrine of "fair use” is also an elusive con
cept, having been evolved judicially and applied on an ad hoc basis. This 
equitable doctrine provides that under certain circumstances a reasonable 
amount of copying or reproduction of a copyrighted work is a "fair use” 
of the work and, hence, not a copyright infringement.11 This determina-
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tion results from judicial consideration of the nature of the copies made, 
the manner in which they are used, and the conclusion that the use has 
not infringed the spirit of the copyright law.12 13 14 When a copyright holder 
sells a copy of his work, he loses certain rights in that particular copy; 
the purchaser obtains an implied license to use that copy in any reason
able manner. Whether such an implied license extends to the display of 
copyrighted articles on television had never before been discussed by the 
courts.

"Fair Use” of Copyrighted Works (1965); Bishop, Fair Use of Copyrighted Books, 2 
HOUSTON L. Rev. 206 (1964); Cohen, Fair Use in the Law of Copyrights, ASCAP, COPY
RIGHT Law Symposium, No. 6, at 43 (1955). For an excellent treatment of the history and 
development of the doctrine of fair use, see Yankwich, What is Fair Use?, 22 U. Chi. L. Rev. 
203 (1954).

12 See note 38 infra and accompanying text.
13 See, e.g., Blazon, Inc. v. DeLuxe Game Corp., 268 F. Supp. 416, 433 (S.D.N.Y. 1965); 

Burke & Van Heusen, Inc. v. Arrow Drug, Inc., 233 F. Supp. 881, 143 U.S.P.Q. 17 (E.D. Pa. 
1964). See also M. Nimmer, Copyright §§ 103.31-.34 (1966).

14 17 U.S.C. § 1(a) (1964).
15 The court’s discussion included the following statement:

In this action it is clear that defendants have not manufactured, sold or even used 
an article simulating any one of plaintiff’s copyrighted puppets. Rather, the de
fendants used genuine puppets in a television show. The plaintiff claims this use 
is an infringement of her copyright.

The specific question therefore is whether that use constituted a copying 
245 F. Supp. at 589, 147 U.S.P.Q. at 40.

16 The problems involved here are quite distinct from those arising, for example, from the
production of a television drama based on a copyrighted literary work. Davis v. E.I. DuPont 
de Nemours & Co., 240 F. Supp. 612, 145 U.S.P.Q. 258 (S.D.N.Y. 1965). For the question 
whether a comedian’s skit on television which parodies a serious motion picture comes under 
the doctrine of "fair use,” see Loew’s, Inc. v. Columbia Broadcasting Sys. Inc 131 F Sudd 
165, 105 U.S.P.Q. 302 (S.D. Cal. 1955), aff’d sub nom. Benny v. Loew’s Inc 239 F2d 5X7 
112 U.S.P.Q. 11 (9th Cir. 1956), aff’d by an equally divided court 356 U S 4X 116 TT S Pn 
479 (1958) (per curiam). ’’ ’ ° u-^-Q-

The Mura court concluded that on the facts of this case the plaintiff’s 
copyright could only have been infringed under the copying provision 
of the statute.15 This conclusion, coupled with the finding of no "copy
ing,” has effectively denied the holders of copyrighted works of art the 
right to share in any reward derived from the display of their creations 
on television. Because television reaches huge audiences, the potential 
commercial benefit to be derived from such display gives this denial con
siderable importance.16

I. Video Reproduction: Is it "Copying”
UNDER THE STATUTE?

The Mura court obviously had difficulty in conceiving that the fleet
ing, "evanescent” image displayed on a video screen was a copy of a 
three-dimensional, tangible object. An analysis of cases decided prior to 
Mura, however, clearly points the way to a holding of infringement.
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The only difficulty is that no one court has faced all of the problems1' 
which were before the Mura court17 18 and therefore the reasoning and re
sults of several cases must be taken into consideration.

17 The principle hurdles involved in holding a video image to be a “copy” appear to be the 
intangible, transitory nature of the image, and the fact that the reproduction which appears is 
in a dimension different from that of the copyrighted work.

18 In a recent case, a court of appeals observed :
This action for copyright infringement presents us with a picture all too familiar in 
copyright litigation: a legal problem vexing in its difficulty, a dearth of squarely 
applicable precedents, a business setting so common that the dearth of precedents 
seems inexplicable, and an almost complete absence of guidance from the terms of 
the Copyright Act. . . . '

Shapiro, Bernstein & Co. v. H.L. Green Co., 316 F.2d 304, 305, 137 U.S.P.Q. 275, 276 (2d 
Cir. 1963).

59 245 F. Supp. at 589, 147 U.S.P.Q. at 39.
20 See id. at 589-90, 147 U.S.P.Q. at 40; W. Weil, American Copyright Law 406 

(1917).
21 The image displayed on a video screen is not singular, but rather a composite of a series 

of lines created by the electronic excitation of phosphorous material coated on the inside sur
face of the video tube. The phosphors in the coating are stimulated individually by a single 
stream of electrons emanating from within the tube. The energy contained in the electron 
stream (and transferred to the phosphors upon impact) is modulated by the impulses from 
the video signal, thereby exciting each phosphor to a predetermined level of brightness, dif
fering according to the amount of energy each one receives. The stream of electrons is directed 
at the screen and moved from top to bottom in a series of horizontal scans, energizing a single 
row of phosphors at a time and thus creating the image a row at a time. In the United States, 
by FCC regulation, a complete image is made up of 525 lines. 47 C.F.R. §§ 73.682(a), (b) 
(1967). In practice, television producers have found that a visually acceptable image is created 
when every other line is excited.

The electron stream scans a complete field (the entire inside surface area of the screen) 
sixty times per second. Since each complete scan excites only half the lines, a complete image 
is relayed thirty times per second. The phosphors lose their glow in microseconds. Thus by 
the time the bottom row is excited, the top row is beginning to fade. Since the row adjacent to 
the fading row is energized in l/60th of a second and the fading row itself restimulated in 
l/30th of a second, the human eye never perceives all this. Nevertheless, the true result tech
nically is that there is never any moment when "the image disappears and the screen is blank.” 
See 26 Encyc. Americana, Television 399a-g (1964). For an extended discussion of 
video signals, see United Artists Television, Inc. v. Fortnightly Corp., 255 F. Supp. 177, 188- 
91, 149 U.S.P.Q. 758, 766-68 (S.D.N.Y. 1966), aff’d, 377 F.2d 872, 153 U.S.P.Q. 696 (2d 
Cir. 1967), cert. granted, 16 U.S.L.W. 3226 (U.S. Dec. 4, 1967) (No. 618).

22 93 F.2d 489, 35 U.S.P.Q. 471 (2d Cir. 1937) (Chase, J.; A. Hand & L. Hand, JI.), cert, 
denied, 303 U.S. 655, 37 U.S.P.Q. 844 (1938).

23 A "photoplay” is a motion picture having some semblance of dramatic plot or theme. 
The distinction arises from cases decided before Patterson. One court held that the projection 

The court seems to have based a large part of its reasoning on the 
finding that: "After 1/15000 of a second plus the time for the phosphor 
decay, which is measured in milliseconds, the image disappears and noth
ing is left.”19 The court felt that since the image was on the screen for 
such a brief moment, it could not be judicially recognized as a copy.20 
Not only was the court’s finding technically inaccurate,21 but it ignored 
a prior holding of its own circuit court. On the basis of a statutory 
amendment, Patterson v. Century Prods., Inc.22 had held for the first time 
that the act of exhibiting a non-"photoplay”23 movie film could be "copy-
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ing” under the copyright law.24 In so doing, Patterson specifically had 
to decide that the image projected from the film onto a screen was a 
“copy” under the statute. Regarding the fleeting character of the image, 
the court had this to say: “It was to be sure temporary but still a copy 
while it lasted. I suppose a painting reproduced in colors that quickly 
faded to leave the canvas black would, when the reproduction was com
plete, be a copy regardless of its life as such.” 5

of a motion picture photoplay on a screen was infringement, not because it was a "copy” of the 
film, but because it was a "performance” of a dramatic work. Tiffany Prods., Inc. v. Dewing, 
50 F.2d 911, 915, 9 U.S.P.Q. 545, 548 (D. Md. 1931). Relying on Kalem Co. v. Harper Bros., 
222 U.S. 55 (1911), the Tiffany court reasoned that since a display of a motion picture based 
upon a novel was a dramatization of the novel, the display was therefore the performance of a 
dramatic work. This holding created somewhat of an anomaly in the law by bringing the 
exhibition of "photoplays” within the statute but leaving the display of nondramatic film un
protected. The Tiffany court itself commented: "The fact that the construction here adopted 
excludes motion pictures other than photo plays and thereby gives the latter protection denied 
to the former, may produce an undesirable or even inequitable result.” 50 F.2d at 915, 9 
U.S.P.Q. at 548. The seemingly inequitable result was recognized and corrected six years later 
in Patterson.

24 93 F.2d at 493, 35 U.S.P.Q. at 475. There was no question that the defendant who had 
made the illegal copies was liable, but the court obviously recognized that to make the copy
right holder’s rights truly effective, those who made use of the illegal copies without proper 
authorization should also be held to be infringers.

25 Id. But see W. Weil, American Copyright Law 406 (1917).
2&See, e.g., B. Varmer, Limitations on Performing Rights, Study No. 16, prepared for the 

Subcomm, on Patents, Trademarks, and Copyrights of the Senate Comm, on the Judiciary, 
pursuant to S. Res. No. 240, 86th Cong., 2d Sess. 104 (Comm. Print I960); M. Nimmer’ 
Copyright §§ 101.4, 107.44, 109.4 (1966). See generally Register of Copyrights, Sup
plementary Report on the General Revision of the U.S. Copyright Law- 
1965 Revision Bill, 89th Cong., 1st Sess. 20 (Comm. Print 1965); H.R. Rep. No. 83 90th 
Cong., 1st Sess. 16 (1967).

27 See note 21 supra. Mr. Justice Holmes made some interesting comments concerning 
optical illusions and their legal effect in his opinion in Kalem Co v Harper Bros 222 U S 
55, 61-62 (1911).

While this line of reasoning in the thirty-year-old case has been criti
cized,20 no reported decisions until Mura have cast doubt upon its valid
ity. It is submitted that the Patterson decision is correct on this point. 
From a legal standpoint, the transient nature of an image should be im
material to its being a copy. This is particularly true of a television image. 
The human eye cannot detect changes which occur at the speed of an 
electron beam scanning the surface of a television tube. What the eye 
beholds is a constant image which remains on the screen as long as the 
camera is focused on the object. The entire concept of commercial tele
vision broadcasting is based on this optical illusion.27 A defendant who 
uses video techniques to make the viewer believe he is seeing a single 
image should not be allowed to argue that his legal liability should be 
based on the production of a series of momentary images. Since copy
right law should be concerned with substance and objective realities 
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rather than subjective technicalities,28 29 a legal discussion of images as 
copies, whether those images are produced by television techniques or by 
motion pictures/'*  should not be controlled by the time span an image 
remains on the screen, but rather how long the total visual impression of 
that image remains before the viewer’s eyes.30

28See, e.g., United Artists Television, Inc. v. Fortnightly Corp., 377 F.2d 872, 153 U.S.P.Q. 
696 (2d Cir. 1967), cert, granted, 36 U.S.L.W. 3226 (U.S. Dec. 4, 1967) (No. 618. The 
Fortnightly court said: "Our conclusion that defendant’s CATV systems publicly performed 
the television programs they made available rests upon the result which they produced . . . 
rather than upon the technical characteristics of the systems, which both sides have urged upon 
us.” Id. at 879, 153 U.S.P.Q. at 702.

29 A court recently held that "the process of exhibiting a motion picture over television 
provides a very close analogy to an exhibition in a theater.” Bartsch v. Metro-Goldwyn-Mayer, 
Inc, 270 F. Supp. 896, 901, 154 U.S.P.Q. 616, 619 (S.D.N.Y. 1967).

30 See Comments of Edward A. Sargoy, printed in B. Varmer, Limitations on Performing 
Rights, Study No. 16, prepared for the Subcomm, on Patents, Trademarks, and Copyrights of 
the Senate Comm, on the Judiciary, pursuant to S. RES. No. 240, 86th Cong, 2d Sess. 129 
(Comm. Print 1960).

31 See, e.g., Fleischer Studios, Inc. v. Ralph A. Freundlich, Inc, 73 F.2d 276, 23 U.S.P.Q. 
295 (2d Cir. 1934) (doll in form of copyrighted cartoon character); King Features Syndicate 
v. Fleischer, 299 F. 533 (2d Cir. 1924) (same); Lumiere v. Pathe Exchange, Inc, 275 F. 428 
(2d Cir. 1921) (sketch of copyrighted photograph); Falk v. T.P. Howell Co, 37 F. 202 (C.C. 
S.D.N.Y. 1888) (leather relief of copyrighted photograph); Rossiter v. Hall, 20 F. Cas. 1253 
(No. 12,082) (C.C.E.D.N.Y. 1866) (photograph of copyrighted engraving).

32 King Features Syndicate v. Fleischer, 299 F. 533 (2d Cir. 1924). The reasoning of this 
case was subsequently followed in a similar factual situation. Fleischer Studios, Inc. v. Ralph A. 
Freundlich, Inc, 73 F.2d 276, 23 U.S.P.Q. 295 (2d Cir. 1934). In another case the use in a 
stage production of characters based on "Mutt” and "Jeff” was held to infringe the copyright 
on the cartoon characters. Hill v. Whalen & Martell, Inc, 220 F. 359 (S.D.N.Y. 1914).

33 151 F. 136 (C.C.N.D. III. 1907).
34 Some scholars might disagree with this line of reasoning. Professor Nimmer appar

ently believes that the accepted judicial interpretation of a "copy” involves two concepts: 
"tangibility” and "visual perceptibility.” Although he concedes that "tangibility” may not 
necessarily include "permanence," he seems to conclude that, since the copyright office has a 
requirement that "copies” be deposited upon registration for copyright, this implies that a 
"copy” must be tangible and permanent. M. Nimmer, COPYRIGHT §§ 101.2-.4 (1966). This 
interpretation, albeit logical, ignores both the basic policy behind copyright protection and 
the inherent generality of the word "copy.” See note 9 supra.

The reproduction of a three-dimensional article into a two-dimen
sional video-screen image appears also to have stymied the court. Re
production in another medium or dimension has not, however, deterred 
other courts from finding a copyright infringement.31 In the famous 
"Sparkplug” case,32 33 a three-dimensional doll, made in the likeness of a 
character from a copyrighted comic strip was held to be an infringing 
"copy.” Most directly in point is Bracken v. Rosenthal^ which held 
that a photograph of a copyrighted sculpture was a "copy.” Bracken is 
direct authority for finding a two-dimensional image to be a "copy” of a 
three-dimensional object. These cases underscore the proposition that 
any reproduction which embodies the "essence” of the copyrighted object 
will be regarded as an infringing "copy.”34 In a puppet, the creative
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"essence” might be embodied in a facial expression, a peculiar body con
figuration, or even the overall general appearance. However this essence 
is expressed, a malappropriation in any medium or in a different dimen
sion should still be a "copy” under the copyright law.

II. Fair Use: Relief from Liability for 
Technical Copying

While a copyright conveys a number of exclusive rights30 which 
amount to giving a monopoly, the underlying philosophy is to secure a 
benefit to the public from the author’s work.30 Both Congress and the 
courts have felt that the public interest would best be served by the grant 
of a reward to the author to encourage creativity.3' At times, however, 
a greater public interest overrides the copyright proprietor’s right to en
force his "exclusive rights.” Situations occur where, in the legitimate 
pursuit of some intellectual goal, a copyright is technically infringed. 
Faced with such situations, the courts have gone beyond the strict, tech
nical words of the statute to the policy behind it—the public interest in 
social and intellectual advancement—and have held that any reasonable 
use of a copyrighted work which may be fairly said to be directed at that 
goal will not be restricted.35 36 37 38 Thus has evolved the doctrine of "fair 
use.”39

35 17 u.s.C. § 1 (1964).
36 See Mazer v. Stein, 347 U.S. 201, 219, 100 U.S.P.Q. 325, 333 (1954); United States v. 

Paramount Pictures, Inc., 334 U.S. 131, 158, 77 U.S.P.Q. 243, 253 (1948); Fox Film Corp. v. 
Doyal, 286 U.S. 123, 127, 13 U.S.P.Q. 243, 244 (1932); Berlin v. E.C. Publications, Inc., 329 
F.2d 541, 543-44, 141 U.S.P.Q. 1, 3 (2d Cir.), cert, denied, 379 U.S. 822, 143 U.S.P.Q. 464 
(1964); H.R. Rep. No. 2222, 60th Cong., 2d Sess. 9 (1909). The constitutional premise and 
what should be the underlying purpose of the copyright law is “To Promote the Progress of 
Science . . . .” U.S. CONST, art. I, § 8. The word "Science” is used generically and includes 
all knowledge and intellectual experience. See R. DeWolf, An Outline of COPYRIGHT 
Law 15 (1923), cited with approval, Graham v. John Deere Co., 383 U.S. 1, 5 n.l, 148 
U.S.P.Q. 459, 462 n.l (1966).

37 Mazer v. Stein, 347 U.S. 201, 219, 100 U.S.P.Q. 325, 333 (1954); Washingtonian Pub
lishing Co. v. Pearson, 306 U.S. 30, 36, 40 U.S.P.Q. 190, 192 (1939); H.R. Rep. No. 2222, 
60th Cong., 2d Sess. 9 (1909).

3&See text accompanying notes 11-12 supra. The typical example of such a technical in
fringement would be the reproduction of copyrighted material by a scholar for purposes of 
critical comment or extended study.

39 One attempt to state simply the present scope of the doctrine of fair use is that a court 
will now allow the defense for any use which it determines that the reasonable copyright owner 
would normally permit. A. Latman, Fair Use of Copyrighted Works, Study No. 14 prepared 
for the Subcomm, on Patents, Trademarks, and Copyrights of the Senate Comm, on the Judi
ciary, pursuant to S. RES. No. 240, 86th Cong., 2d Sess. 15 (Comm. Print I960).

40 The original criteria were formulated by Mr. Justice Story: "In short, we must often, in

The application of this equitable "fair use” doctrine will, of course, 
vary depending upon the facts of each case; nevertheless, certain criteria 
offer guidelines to be considered:40 (1) the possible competitive effect on 
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the demand for the copyrighted work;* 41 (2) the amount of material 
copied;42 (3) the extent to which the copied material has been pub
lished;43 (4) the relative artistic merits of the infringing work vis-à-vis 
the original;44 (5) the motive of the user;45 and (6) any benefit received 
by him.46

deciding questions of this sort, look to the nature and objects of the selections made, the quan
tity and value of materials used, and the degree in which the use may prejudice the sale, or 
diminish the profits, or supercede the objects, of the original work.” Folsom v. Marsh, 9 F. 
Cas. 342, 348 (No. 4901) (C.C.D. Mass. 1841). See also Cohen, Fair Use in the Law of Copy
right, ASCAP, Copyright Law Symposium, No. 6, 43, 53 (1955); Yankwich, What is Fair 
Use?, 22 U. Chi. L. Rev. 203 (1954); H.R. 2512, 90th Cong., 1st Sess. § 107 (1967).

41 Public Affairs Associates, Inc. v. Rickover, 284 F.2d 262, 272 (D.C. Cir. 1960), vacated 
for insufficient record, 369 U.S. Ill (1962); Hill v. Whalen & Martell, Inc., 220 F. 359, 360 
(S.D.N.Y. 1914); M. Nimmer, Copyright § 145 (1966).

42 See, e.g., Henry Holt & Co. v. Liggett & Myers Tobacco Co., 23 F. Supp. 302, 304, 37 
U.S.P.Q. 449, 451 (E.D. Pa. 1938); Warren v. White & Wyckoff Mfg. Co., 29 F.2d 922 
(S.D.N.Y. 1930). The defendant in the Holt case had copied only three sentences from a 
book copyrighted by a plaintiff doctor concerning the care of the human voice. The passages 
copied were favorable to cigarette smoking and were placed by the defendant in a pamphlet 
used for advertising purposes. Basing its decision entirely on the commercial purpose for 
which the copying was done, the court ruled against the defense of fair use. 23 F. Supp. at 
304, 37 U.S.P.Q. at 451. In the Warren case, the author and copyright holder of a book sued 
one who was commercially distributing a calendar for infringement, proving that "something 
like three or four hundred words” had been taken verbatim from his 471-page book and used 
on the calendar. While specifically finding that the copying "did not in any manner affect 
the sale of plaintiff’s books, has not caused plaintiff any actual damage, and by its very nature 
could not cause him any, because the two publications could not reasonably be said to be com
petitive,” the court still awarded plaintiff minimum statutory damages "as a result of this un
accountable and inexcusable copying.” 29 F.2d at 923.

43 Compare Shapiro, Bernstein & Co. v. P.F. Collier & Son Co., 26 U.S.P.Q. 40 (S.D.N.Y. 
1934), with Associated Music Publishers, Inc. v. Debs Memorial Radio Fund, Inc., 141 F.2d 
852, 61 U.S.P.Q. 161 (2d Cir.), cert. denied, 323 U.S. 766, 63 U.S.P.Q. 358 (1944).

44 This issue arises frequently where a literary work has been parodied or burlesqued. 
Compare Loew’s, Inc. v. Columbia Broadcasting Sys., Inc., 131 F. Supp. 165, 105 U.S.P.Q. 
302 (S.D. Cal. 1955), with Columbia Pictures Corp. v. National Broadcasting Co., 137 F. 
Supp. 348, 107 U.S.P.Q. 344 (S.D. Cal. 1955).

45 See, e.g., Loew’s, Inc. v. Columbia Broadcasting Sys., Inc., 131 F. Supp. 165, 105 U.S.P.Q. 
302 (S.D. Cal. 1955), aff’d sub nom. Benny v. Loew’s, Inc., 239 F.2d 532, 112 U.S.P.Q. 11 
(9th Cir. 1956), aff’d by equally divided court, 356 U.S. 43, 116 U.S.P.Q. 479 (1958) (per 
curiam); New York Tribune, Inc. v. Otis & Co., 39 F. Supp. 67, 68 (S.D.N.Y. 1941); Henry 
Holt & Co. v. Liggett & Myers Tobacco Co., 23 F. Supp. 302, 304, 37 U.S.P.Q. 449, 451 (E.D. 
Pa. 1938). But cf. Rosemont Enterprises, Inc. v. Random House, Inc., 366 F.2d 303. 307, 
150 U.S.P.Q. 715, 719 (2d Cir. 1966), cert. denied, 385 U.S. 1009 (1967).

46 Often commercial benefit will be the motive of the defendant for using the copyrighted 
material in the first place. See cases cited note 45 supra. Problems arise when the measure of 
benefit derived is difficult to ascertain. One case is directly on point in considering the benefit 
derived from commercial broadcasting. The defendant, a nonprofit organization, had played 
6 minutes of plaintiff’s copyrighted musical composition over its radio station. On the ques
tion of "fair use,” Judge Augustus Hand stated: "There can be no doubt that the portion of the 
plaintiff’s composition which was broadcast. . . to aid in building up a listening audience does 
not come within the definition of ‘fair use.’ ” Associated Music Publishers, Inc. v. Debs Me
morial Radio Fund, 141 F.2d 852, 855, 61 U.S.P.Q. 161, 164 (2d Cir.), cert, denied, 323 U.S. 
766, 63 U.S.P.Q. 358 (1944) (emphasis added). See also Yankwich, supra note 40, at 209.

Mura appears to have applied all but the last two of these criteria.
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A reading of the decision suggests that, where no intent to pirate exists, 
the article was purchased unencumbered by any contractual limitations 
as to use, and no harm or interference with the sale of other copies is 
evident, the incidental use of a copyrighted article on a television pro
gram will be considered a "fair use.” Judged by the foregoing criteria, 
this statement of the law is only partially correct. The decisive factor 
should have been the intention of CBS to use the puppets to derive a self
retained commercial benefit. It cannot be assumed that a reasonable 
copyright holder would expect no other reward for this use beyond that 
obtained from the price charged on the open market. Copies of the 
puppets were placed on the market for sale to individuals as toys for 
private use. A use on television, where the potential benefit to be de
rived by the television network when its audience is pleased with a pro
gram is considerable, cannot be considered to have been anticipated or 
intended by the copyright proprietor. Equitably, such a use should be 
considered an unfair use for which the copyright holder should be re
munerated. It is submitted that this element of substantial commercial 
benefit with no comparable reward to the copyright holder should always 
be paramount whenever a copyrighted article is displayed on television 
and the question of "fair use” arises.

III. The Right of Public Display

Although Congress could have simply provided that holders of copy
right would have "the exclusive right” to their works, this approach has 
never been followed. Since the first copyright statute was passed in 
1790,4' Congress not only has increased the number of works brought 
under the protection of the statute,47 48 but has also attempted to specifically 
enumerate those rights granted and the circumstances under which they 
are protected.49 The end result is a highly complex, technical statute.50

47 Act of May 31, 1790, ch. 15, § 1, 1 Stat. 124.
48 The original subjects of copyrights were confined to maps, charts, or books. In 1802, 

"historical or other . . . prints” were added. Act of April 29, 1802, ch. 36, § 2, 2 Stat. 171’ 
Musical compositions, printing, and engraving were included in the revision of 1831. Act of 
Feb. 3, 1831, ch. 16, § 1, 4 Stat. 436. Later, authors of dramatic compositions were given the 
sole right to act, perform, and represent such compositions in addition to their sole right to 
print and publish. Act of Aug. 18, 1856, ch. 169, 11 Stat. 138. Photographs and their nega
tives were provided for under the Act of Mar. 3, 1865, ch. 126, § 1, 13 Stat. 540. In 1870, 
paintings, drawings, chromos, statues, statuary models, and designs were included as proper 
subjects of copyright. Act of July 8, 1870, ch. 230, § 86, 16 Stat. 212.

49 Some of ¿,¡5 specificity stems from the congressional desire to insure that another policy 
of the statute, the protection of creative talent, is applied whenever an author’s rights are in
volved. Thus, a holding taken over by the courts from the common law was changed when §
1(b) extended to the owner of copyright in a literary work the exclusive right "to make anv 
version thereof.” 17 U.S.C. § 1(b) (1964). Prior case law had not protected copyrighted
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Accordingly, some commentators have concluded that a copyright holder 
has no rights except those specified in the statute51 and some courts have 

works from "bona fide abridgements." See Folsom v. Marsh, 9 F. Cas. 342, 345 (No. 4901) 
(C.C.D. Mass. 1841); L. Amdur, Copyright Law and Practice 762 (1936).

Some additions to the statute have overruled the holding of particular cases. For example, 
t e Copyright Act now provides for the proprietor of copyright in "lecture, sermon, address, 
or similar production, or other non-dramatic literary work” the exclusive right among others 

to deliver, authorize delivery of, read or present the copyrighted work in public for profit. . . .” 
17 U.S.C. § 1(c) (1964). The emphasized section was added to specifically overturn the hold
ing of one case in which the reading of copyrighted poems over the radio was held not to in
fringe a copyright. Kreymborg v. Durante, 21 U.S.P.Q. 557, aff’d on rehearing, 22 U.S.P.Q. 
248 (S.D.N.Y. 1934). Contra, Act of July 17, 1952, ch. 923, 66 Stat. 752. In another case, the 
Supreme Court held that a punched paper piano roll was not a "copy” of a printed musical com
position. White-Smith Music Publishing Co. v. Apollo Co., 209 U.S. 1 (1908). Following 
that decision, Congress amended the copyright statute to provide that once the copyright pro
prietor allows the work to be reproduced mechanically, anyone else may do so upon payment 
of a fixed statutory fee. 17 U.S.C. § 1(e) (1964). Primarily out of fear that a great "music 
trust” would be established, Congress did not extend protection to the mechanical reproduc
tions themselves when § 1(e) was added. H.R. Rep. No. 2222, 60th Cong., 2d Sess. 8-9 
(1909). See also B. Ringer, The Unauthorized Duplication of Sound Recordings, Study No. 26, 
prepared for the Subcomm, on Patents, Trademarks, and Copyrights of the Senate Comm, on 
the Judiciary, pursuant to S. RES. 240, 86th Cong., 2d Sess. (Comm. Print 1960).

Congress has sometimes expressed approval of the case law. For example, the Supreme 
Court once held that a copyright owner could not control the conditions of a subsequent sale 
of a copyrighted article after he had once sold that copy. Bobbs-Merrill Co. v. Straus, 210 
U.S. 339 (1908). This rule is codified in 17 U.S.C. § 27 (1964).

50 Such a technical document always causes considerable problems in its interpretation. 
For example, the statute provides that a "performance” of a musical work will infringe the 
copyright of such work, but only if the performance is "in public” and "for profit.” 17 U.S.C. 
§ 1(e) (1964). There has been a significant amount of litigation concerning each one of these 
terms. For litigation on the term "performance,” see, e.g., Jerome H. Remick & Co. v. Gen
eral Elec. Co., 16 F.2d 829 (S.D.N.Y. 1926); Harms, Inc. v. Sanson House Enterprises, Inc., 
162 F. Supp. 129, 117 U.S.P.Q. 272 (E.D. Pa. 1958), affirmed sub nom. Leo Feist, Inc. v. Lew 
Tendler Tavern, Inc., 267 F.2d 494, 121 U.S.P.Q. 545 (3d Cir. 1959). With respect to per
formance on radio broadcasts of recordings, the present statute protects only the rights of the 
composer and publisher, leaving the interest of the performer substantially unguarded. See 
Baer, Performer’s Right to Enjoin Unlicensed Broadcasts of Recorded Renditions, 19 N.C.L. 
Rev. 202 (1941). One remedy which has been suggested by commentators would be to amend 
the copyright act to make phonograph records themselves copyrightable. See, e.g., Kaplan, 
Publication in Copyright Law: The Question of Phonograph Records, 103 U. Pa. L. Rev. 469, 
488 n.81 (1955); cf. Bass, Interpretive Rights of Performing Artists, 42 DICK. L. Rev. 57, 68 
(1938).

Courts have likewise considered the question of when a performance was given "in public.” 
See, e.g., Jerome H. Remick & Co. v. American Auto. Accessories Co., 5 F.2d 411, 412 (6th 
Cir.), cert, denied, 269 U.S. 556 (1925). What constitutes "for profit” has also been litigated. 
M. Witmark & Sons v. L. Bamberger & Co., 291 F. 776 (D.N.J. 1923); see Herbert v. Shanley 
Co., 242 U.S. 591 (1917) (Holmes, J.). One case is of particular interest for its discussion of 
"profit” with regard to radio broadcasting. Associated Music Publishers, Inc. v. Debs Me
morial Radio Fund, Inc., 46 F. Supp. 829, 54 U.S.P.Q. 461 (S.D.N.Y. 1942), aff’d, 141 F.2d 
852, 61 U.S.P.Q. 161 (2d Cir.), cert, denied, 323 U.S. 766, 63 U.S.P.Q. 358 (1944). The de
fendant, a nonprofit organization, was engaged in commercial activities to raise funds for its 
expenses and broadcasted a portion of plaintiff’s copyrighted musical composition during the 
course of a program on a radio station operated by the nonprofit corporation. In rejecting the 
defense of fair use, the court held that the philanthropic and educational aims of the corpora
tion did not prevent the broadcast from constituting "a public performance for profit” within 
the meaning of Section 1 (e) of the Copyright Act.

51 See, e.g., M. Nimmer, Copyright § 100 (1966).
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denied liability for an act which contravened the spirit of the law simply 
because they could not apply the statutory language to the facts of the 
case.52 Since the statute fails to imply that its specific enumeration pre
cludes the existence of other rights, this strictly technical approach should 
not be employed. Congress’ practice of increasing the types of works to 
be protected,53 in response to technological progress and new means of 
infringing rights not anticipated by the statute, appears, indeed, to lead to 
the opposite conclusion.

52 In one case, the reading of copyrighted poems over the radio was held not to infringe 
because the court could not stretch the statutory language to call this obvious violation either 
a "copy” or a "performance of a dramatic work.” Kreymborg v. Durante, 21 U.S.P.Q. 557, 
aff’d- on rehearing, 22 U.S.P.Q. 248 (S.D.N.Y. 1934); cf. White-Smith Music Publishing Co. 
v. Apollo Co., 209 U.S. 1 (1908). The White-Smith Court held that punched paper piano 
rolls on which were recorded copyrighted songs, were not copies because they were not readable 
to the naked eye. Id. at 18; see Note, The Unauthorized Broadcast of Copyrighted Poetry, 1 
N.Y.U. Intra. L. Rev. 42 (1945).

53 See note 48 supra.
54 245 F. Supp. at 589, 147 U.S.P.Q. at 40.
55 One recent case appears to have come to such a conclusion. Blazon, Inc. v. DeLuxe 

Game Corp., 268 F. Supp. 416 (S.D.N.Y. 1965). The defendant purchased one of the plain
tiff’s copyrighted hobby horses, painted over the copyright notice and displayed the horse in 
its showroom while taking orders for the sale of its own similar hobby horses. Citing Aiara, 
the court held that there had been "no infringement of any rights [including collateral rights] 
reserved to the plaintiff as a result of the display by the defendant of a lawfully-acquired model 
of plaintiff’s hobby horse.” Id. at 434. The proposed Copyright Revision Bill would permit 
the type of display which occurred in Blazon, while prohibiting that which occurred in Mura. 
H.R. 2512, 90th Cong., 1st Sess., § 109(b) (1967).

Another case considered the display of a theatrical character on television. Columbia 
Broadcasting Sys., Inc. v. DeCosta, 377 F.2d 315, 153 U.S.P.Q. 649 (1st Cir.), cert, denied 36 
U.S.L.W. 3237 (U.S. Dec. 12, 1967) (No. 693). The plaintiff had successfully proved that 
he was the originator of the character "Paladin,” right down to the black cowboy costume, the 
mustache, the chesspiece, and the card bearing the slogan "Have Gun Will Travel.” While al
lowing the plaintiff "the satisfaction of proving the defendants pirates,” the court nevertheless 
refused to hold that any rights of the plaintiff had been violated. Id. at 317, 153 U S P Q at 
652. Since no federal copyright was involved in this case, the court felt itself bound by the 
Sear & Compco doctrine which held that federal law has preempted the fields of patent and 
copyright law and a state may not extend the same protection under the guise of unfair competi-

An example of the strictly technical approach to the interpretation 
of the copyright statute is found in Mura, which based its holding purely 
upon the fact that it could find no "copy” under Section 1 (a) of the Copy
right Act. No effort was made to look beyond the literal language of 
the statute to the economic realities of the situation in which television, 
a technological innovation inconceivable when the 1909 statute was en
acted, was being used to profitably exploit the creativity of the copyright 
holder. The court’s statement that the plaintiff made no allegation of 
infringement under a specific statutory provision but merely made a 
broad claim of infringement,54 coupled with its holding of no infringe
ment, may indicate that the case stands for the proposition that there are 
no collateral rights inherent in the copyright grant and the only ones 
which exist are those which are specifically enumerated.55
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Although it is recognized that some forms of creative art, without 
any apparent reason, are given more protection than others,011 it is neces
sary for "neglected” classifications to be protected. One solution could 
be through a penumbra of collateral rights which exist out of necessity 
in order to make the copyright law vital in the path of an ever-expanding 
technology, but which need not be recognized until their need is felt. 
With the advent of a new medium, such as television, a new right in
herent in a copyright grant should be recognized; a right not "new’ in 
the sense that it never before existed, but "new” merely because its recog
nition was never previously important. This is the "right of public dis
play,”—the exclusive right of the owner of a copyright in a "visual crea
tion”* 50 * * * * * * 57 to display his work in public for a profit.58 The result in Mura 
aptly demonstrates the need for this type of right. Just as a copyright 
owner of a musical composition is statutorily given the right of "public 
performance”59 in addition to his right to “copy”60 the work, so should

tion law. Sears, Roebuck & Co. v. Stiffel Co., 376 U.S. 225, 140 U.S.P.Q. 524 (1964); Compco 
Corp. v. Day-Brite Lighting, Inc., 376 U.S. 234, 140 U.S.P.Q. 528 (1964). The decision, how- 
even, seems to imply that if there had been a copyright grant, some protection would have been 
given.

50 In addition to the traditional rights "to print, reprint, publish, copy and vend,” granted
in § 1(a) of the Copyright Act, the holder of a copyright in a literary work has the rights of
translating, or making “any other version thereof.” Additionally, the copyright owner pos
sesses the exclusive right to dramatize the work if it is nondramatic or convert it to a novel or
other nondramatic work if it is a drama. 17 U.S.C. § 1(b) (1964). He also has the right to 
present the copyrighted work in public for profit if it is a lecture, sermon, address, or other
nondramatic literary work, to make transcriptions or records to present before the public for
profit, "to exhibit, represent, produce, or reproduce it in any manner or by any method what
soever,” and to perform the work publicly if it is a drama. 17 U.S.C. §§ 1(c), (d) (1964). 
The holder of copyright in a work of art, on the other hand, only has the additional right "to 
complete, execute, and finish” his work. 17 U.S.C. § 1(b) (1964).

57 The term "visual creation” is an attempt to define the particular type of artistic work 
whose special appeal is to the eye and the effects produced thereon, as opposed, for example, 
to works which appeal to the ear or to the imagination. In other words, it is concerned with 
those works which must be seen to be appreciated.

58 Making the right "exclusive” would follow the wording of the copyright statute. 17 
U.S.C. § 1 (1964). The use of the word “exclusive” in defining a right of public display 
would make it clear that only the copyright proprietor has such a right and his work may not 
be displayed without his permission. The "in public” and "for profit” limitations have tech
nical meanings in copyright law and are included to make use of these meanings in the inter
pretation of the right of public display. See note 46 supra. Basically, the "in public" limita
tion would permit any private display, e.g., in the home. The "for profit” limitation, in line 
with "fair use” standards, would allow display for any valid educational or scientific purpose.

Some support for a "right of public display” lies in those cases which have simply found a 
general infringement from the unauthorized exhibition of a motion picture without pointing 
out a statutory basis for so holding. E.g., Rohauer v. Friedman, 306 F.2d 933, 134 U.S.P.Q. 384 
(9th Cir. 1962); Hampton v. Paramount Pictures Corp., 279 F.2d 100, 125 U.S.P.Q. 623 (9th 
Cir.), cert. denied, 364 U.S. 882 (I960); Pickford Corp. v. DeLuxe Laboratories, Inc., 169 F. 
Supp. 118, 120 U.S.P.Q. 521 (S.D. Cal. 1958); Inge v. Twentieth Century-Fox Film Corp., 
143 F. Supp. 294, 111 U.S.P.Q. 153 (S.D.N.Y. 1956); Vitaphone Corp. v. Hutchinson Amuse
ment Co., 28 F. Supp. 526, 42 U.S.P.Q. 431 (D. Mass. 1939).

59 17 U.S.C. § 1(e) (1964).
™Id. § 1(a).
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the owner of a copyright in a "visual work”61 be judicially given the 
right of "public display.” Kalem Co. v. Harper Bros.62 is an example of 
the judicial recognition of such a collateral right. The Supreme Court 
recognized, in the absence of a specific statutory provision, that the owner 
of a copyright in a book had the exclusive right to make a dramatization 
of the plot of the book in the new medium of motion pictures.

61 See note 57 supra.
62 222 U.S. 55 (1911).
63 S. 597, H.R. 2512, 90th Cong., 1st Sess. (1967); see U.S.P.Q., Feb. 6, 1967, at III-IV 

(advance sheets).
64 H.R. 2512 passed the House of Representatives on April 11, 1967. 113 CONG. REC.

3888 (daily ed. April 11, 1967).
65 H.R. Rep. No. 83, 90th Cong., 1st Sess. 26 (1967).
66 Preliminary Draft for Revised U.S. Copyright Law § 5(d), printed in Copyright Law 

Revision, House Comm, on the Judiciary, 88th Cong., 2d Sess., pt. 3, at 6 (Comm. Print 1964).
67 Copyright Law Revision, House Comm, on the Judiciary, 88th Cong., 2d Sess., pt. 3, 

at 183-87 (Comm. Print 1964).
68 One of the most interesting comments on the new bill was made by Franklin Waldheim, 

representing Walt Disney Productions:
Clearly, this second sentence [which provided that the right of display terminated 
upon sale of the copy] would give the right to broadcast a copy of a pictorial, sculp- 
torial or graphic work. . . .

[S]uppose the station buys a few dollars worth of Disney figures__not only
Disney, but Popeye or any other character. They could put a show on for the chil
dren with a close-up camera, and have voices pretending to be talking for these charac
ters.

• fflf [the copyrighted article] is multiplied in copies—then there should be 
no right to show a copy on television.

Copyright Law Revision, House Comm, on the Judiciary, 88th Cong., 2d Sess., pt. 3, at 186 
(Comm. Print 1964). Compare this comment with the facts of Mura.
. c9 ™ I?) ?°th C°ng” lst Sess- § 109(b) (1967); see H-R- REP- No. 83, 90th Cong 
1st Sess. 38-39 (1967) (comments by committee on display provision).

According to the House Committee Report on the current Copyright 
Revision Bill,63 which has passed the House64 and is now before the Sen
ate, "the existence or extent of this right [of public display] under the 
present statute is uncertain and subject to challenge.”6'' Interestingly, 
however, the legislative history of the bill contains evidence to the con
trary. The bill’s preliminary draft sought to create a right of public dis
play which would be extinguished with respect to a particular copy upon 
the sale of that copy.66 This proposed section was vigorously attacked in 
the extended hearings with the copyright bar.6' Some members of the 
bar feared that the enactment of such a proposal would alter what they 
felt to be the present law on the subject.68 The next draft of the section 
was changed; in its final form69 the bill merely provides that the pur
chaser of a particular copy has the right to display his copy only "to 
viewers present at the place where the copy is located.” Since there are 
no cases directly on point, it is significant that the members of the copy
right bar who objected to a termination of a right of public display after
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first sale, nevertheless, felt that the right now exists under the present 
statute.

If the narrow statutory interpretation of Mura should continue, the 
effect will be the extinction of a right, the importance of which has only 
recently reached a critical magnitude. The potential use of television to 
pirate the creative genius of another demands that the right of public 
display be judicially recognized and strengthened, not extinguished. Un
der existing law the courts have the power to recognize a right of public 
display in the face of problems arising from the new technology of tele
vision. In any case, the Copyright Revision Bill now before Congress 
contains the reservation of a right of public display,'0 and this at least is 
a step in the right direction.

IV. Implied License

The recognition of a right of public display presents a problem where 
copies of the copyrighted article are sold to the general public. What 
effect should the contract of sale have on this right? Alarm’s discussion 
of the permissible use of the hand puppets suggests that the court found 
an implied license arising from the sale, which authorized the puppets’ 
use on a television show. The court concluded that a purchaser is free to 
use a copyrighted article for any purpose which the parties "intended and 
was reasonable.”'1 This logic, as outlined earlier,'2 goes counter to the 
basic policy of the copyright protection and a finding of an implied li
cense is also out of line with the better reasoned prior cases in this field.

The "implied license” theory appears to be a compromise, however 
unbalanced, between a concept of "use restriction” and a "rule of first 
sale.” The concept of "use restriction,” inherent in copyright law, arises 
out of a recognition that while the public good will be served by giving 
the copyright holder his "beneficent” monopoly,'3 the public should still 
be allowed to use his work. Therefore, a copyright holder is permitted 
to sell or grant a license restricting the use of the work or, more aptly, 
retaining certain exclusive rights in himself. In actuality, the sale or li
cense of a copyrighted article is usually accompanied by an express con-

’«H.R. 2512, 90th Cong., 1st Sess. § 106(5) (1967).
71 245 F. Supp. at 590, 147 U.S.P.Q. at 40. The argument could, of course, be made that 

CBS did not in fact make the normal, expected use of the copyrighted hand puppet. The 
copyrighted article was marketed for sale to individual children for personal use. By using 
the puppet to enhance their nationally broadcast television show, CBS obtained a benefit for 
$5.95 which ordinarily would have cost them much more had they hired the plaintiff to design 
a puppet for use on the program.

72 See text following note 46 supra.
73 The Supreme Court recently discussed the policy behind such monopolies. Graham v 

John Deere Co., 383 U.S. 1, 6, 148 U.S.P.Q. 459, 462 (1966).
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tract outlining the parties’ usage rights. If the terms of the agreement 
are clear no rights will be implied. Even when there is no contract, the 
sale is just of the copyrighted article itself and does not include the copy
right;'4 it is presumed that the copyright proprietor has kept the exclusive 
right to certain uses in himself.

74 The Copyright Act provides that a copyright is legally distinct from the material object 
which is copyrighted. 17 U.S.C. § 27 (1964).

75 See M. Nimmer, Copyright § 103.31 (1966). The policy behind the rule of first sale 
is that a copyright holder will not be allowed to use his monopoly in violation of a stronger 
public policy. Thus, for example, in cases where a copyright monopoly has been used to re
strain trade, the policy in favor of copyright will have to be balanced against the policy' in favor 
of unrestricted trade to determine which will be more beneficial to the public. See United 
States v. Paramount Pictures, Inc., 334 U.S. 131, 144 (1948); Bobbs-Merrill Co. v. Straus, 210 
U.S. 339, 350 (1908).

76 Standard Music Roll Co. v. Mills, 241 F. 361 (3d Cir. 1917).
77 Manners v. Morosco, 252 U.S. 317 (1920); Harper Bros. v. Klaw, 232 F. 609 (S.D.N.Y. 

1916); Frohman v. Fitch, 164 App. Div. 231, 149 N.Y.S. 633 (1914). Some courts have con
sidered the fact that since motion pictures were known when the license was granted, the con
tract should have specifically excluded movie rights if that was the intent of the parties. Klein 
v. Beach, 232 F. 240 (S.D.N.Y. 1916), aff’d, 239 F. 108 (2d Cir. 1917); see MacLoon v. Vita- 
graph, Inc., 30 F.2d 634 (2d Cir. 1929); cf. Lipzin v. Gordin, 166 N.Y.S. 792 (Sup. Ct. 1915). 
Other courts seem to have felt that all rights not expressly granted to the licensee are reserved 
by the licensor. Underhill v. Schenck, 238 N.Y. 7, 143 N.E. 773 (1924); see Fisher v Hill 
212 App. Div. 646, 209 N.Y.S. 369 (1925).

7867 F. Supp. 736, 70 U.S.P.Q. 349 (S.D.N.Y. 1946), aff’d, 165 F.2d 784, 76 USPO 
246 (2d Cir. 1948). ' ' ’

The "rule of first sale,” stemming from the courts’ basic distrust of 
monopolies,'5 prohibits limiting the use of a sold copy in any way which 
would be an unreasonable restraint of trade. The Mura court, in using 
the "implied license” approach, has arguably rejected the reasoning of 
the better "use restriction” cases, while unnecessarily broadening the "rule 
of first sale.”

A. COPYRIGHT USE RESTRICTIONS

A number of cases have been decided in which a grantee who was 
given a certain class of rights with respect to a copyright was denied the 
right to exercise other related rights. For example, the right to make 
mechanical reproductions in the form of piano rolls does not include the 
right to reproduce the words to the music.'8 Likewise, the grant of the 
exclusive right to produce a stage play does not carry with it the mo
tion picture rights.'7 The strictness with which involuntary licenses are 
viewed is evidenced by Jerome v. Twentieth Century Fox Film Corp., 74 75 76 77 78 
which held that the sound track of a motion picture is not a mechanical 
reproduction within the meaning of section 1(e)’s “compulsory licensing
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provision,”70 but requires a full license under the copyright grant?" Fur
ther, it has been held that the surrender of a copyright monopoly to make 
mechanical reproductions under section 1(e) does not carry a surrender 
of the right of public performance.79 80 81 The reasoning of these cases is 
clear: although certain collateral rights82 which of necessity follow the 
grant of a specific right may be implied in a license granting that right, 
such a license should not be considered to grant any other rights in the 
copyrighted material which are not absolutely necessary to give value to 
the original privilege.

79 The statute provides that one who owns a copyright in a musical composition is given 
the right to exclude others from making mechanical reproductions of his work until he first 
allows a mechanical reproduction to be made. Following this, anyone may make mechanical 
reproductions subject only to the payment of a fixed statutory fee to the copyright owner under 
the so-called "compulsory licensing" provision. 17 U.S.C. § 1(e) (1964).

80 67 F. Supp. at 741-42, 70 U.S.P.Q. at 360.
81 Chappell & Co. v. Middletown Farmers Market & Auction Co., 334 F.2d 303, 142 

U.S.P.Q. 54 (3d Cir. 1964). Likewise, the sending of "professional copies” of copyrighted 
musical compositions to performing artists for their evaluation does not carry a gratuitous li
cense to perform the work publicly for profit. Harms v. Cohen, 279 F. 276, 279 (E.D. Pa. 
1922); accord, Remick Music Corp. v. Interstate Hotel Co. of Nebraska, 58 F. Supp. 523, 536, 
63 U.S.P.Q. 327, 339 (D. Neb. 1944), affd, 157 F.2d 744, 71 U.S.P.Q. 138 (8th Cir. 1946), 
cert, denied, 329 U.S. 809, 72 U.S.P.Q. 529 (1947).

82 A collateral right is one which is absolutely necessary to give any substance to the orig
inal grant. For example, a license to record a musical work will probably also include an im
plied license to sell the records because a license to record, alone, would be of little value. Royal 
v. Radio Corp, of America, 107 U.S.P.Q. 173 (S.D.N.Y. 1955). See also M. Nimmer, Copy- 
Right § 125.4 (1963).

83 There is a sufficient difference in the rights granted by the patent and copyright laws so 
that patent cases do not necessarily govern by analogy the rights of one claiming under copy
right. Bobbs-Merrill Co. v. Straus, 210 U.S. 339, 346 (1908). A consideration of the prin
ciples applied to patent use restrictions, however, may shed some light on use restrictions

Although Mura did not involve the express grant of a copyright li
cense as in the use restriction cases discussed above, the analogy is direct. 
The cases plainly demonstrate that the underlying purpose of copyright 
is best served by securing to an author the full measure of rights in his 
creation, and by refusing to permit a dilution of those rights through the 
allowance of collateral uses. By granting rights to the purchaser of a 
copyrighted article which were never intended to accompany the sale of 
the article, Mura rejected the reasoning of the "use restriction” cases. 
The court’s "implied license” to publicly display the puppet clearly de
prived the copyright proprietor of a substantial reward to which she 
should have been entitled.

B. RULE OF FIRST SALE

When there is a sale of copyrighted material rather than a grant of 
a license, some courts appear to encounter difficulty in finding a copy
right use restriction.83 The broad statement that a copyright owner, upon
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sale of a copy of his work, exhausts his entire statutory monopoly with 
respect to that copy, had been embraced by other courts before Mura. 
Such a position, however, seems to contradict the words and underlying 
policy of the copyright act.

Section 27 of the act declares that a copyright is distinct from the 
property interest in the object and points out that a sale or transfer of one 
does not constitute a transfer of the other.* 84 85 The correct view, there
fore, should be that the copyright holder retains some rights when he 
sells a copy of his work. Exactly which rights are.retained and which are 
forfeited has yet to be determined. Although an innocent purchaser of 
a book from a conceded pirate is not free to sell the work at will,86 87 a bona 
fide purchaser of a copyrighted work is free to transfer or dispose of the 
work in any manner he chooses.81 This, basically, is the "rule of first 

placed upon copyrighted articles. See generally Note, Patent Use Restrictions, 75 Harv. L. 
Rev. 602 (1962). One of the earliest cases involving a use restriction of a patented article was 
Adams v. Burke, 84 U.S. (17 Wall.) 453 (1873). In Adams, a patentee, who had sold a pat
ented article with a restriction on the geographic area of use, attempted to enforce the servitude 
on a purchaser from the patentee’s vendee. The Court held that the patentee had received his 
consideration and that the rights within his monopoly had ceased upon his sale of the patented 
article. Id. at 456.

Following Adams, the Court again struck down a geographic use restriction on the basis 
that once the article is sold the patentee’s monopoly is terminated. Keeler v. Standard Folding 
Bed Co., 157 U.S. 659 (1895).

Express use restrictions in a patent license are not quite dead yet, however, since the Su
preme Court has recently affirmed a licensee’s right to enforce his geographically limited li
cense against one who was not licensed. Aro Mfg. Co. v. Convertible Top Replacement Co., 
377 U.S. 476, 141 U.S.P.Q. 681 (1964). Note, however, that in an earlier decision involving 
the same parties, Mr. Justice Black reiterated the general patent law policy that once a patented 
article is sold, the patentee may not restrict the use of that particular article. Aro Mfg. Co. v. 
Convertible Top Replacement Co., 365 U.S. 336, 359-60, 128 U.S.P.Q. 354, 364-65 (1961) 
(Black, J., concurring).

84 See Universal Film Mfg. Co. v. Copperman, 218 F. 577 (2d Cir. 1914); Blazon, Inc. v. 
DeLuxe Game Corp., 268 F. Supp. 416 (S.D.N.Y. 1965); Burke & Van Heusen, Inc. v. Arrow 
Drug, Inc., 233 F. Supp. 881, 143 U.S.P.Q. 17 (E.D. Pa. 1964); United States v. Wells, 176 
F. Supp. 630, 633 (S.D. Tex. 1959).

85 17 U.S.C. § 27 (1964).
96 See, e.g., F.W. Woolworth Co. v. Contemporary Arts, Inc., 344 U.S. 228, 229, 95 U.S. 

P.Q. 396, 397 (1952); Shapiro, Bernstein & Co. v. Goodyear, 248 F.2d 260, 264, 115 U.S.P.Q. 
36, 39 (2d Cir. 1957), cert, denied, 355 U.S. 952, 116 U.S.P.Q. 601 (1958); Foreign & Do
mestic Music Corp. v. Licht, 196 F.2d 627, 629, 93 U.S.P.Q. 272, 273 (2d Cir. 1952) (L. 
Hand, J.); A. Latman & W. Tager, Liability of Innocent Infringers of Copyright, Study No. 25, 
prepared for the Subcomm, on Patents, Trademarks and Copyrights of the Senate Comm, on the 
Judiciary, pursuant to S. Res. 240, 86th Cong., 2d Sess. 141, 145 (Comm. Print I960).

87 One of the earliest cases involving use restrictions following a sale of copyrighted articles 
was Harrison v. Maynard, Merrill & Co., 61 F. 689 (2d Cir. 1894). In that case, the court 
held that a defendant who originally bought unbound book leaves agreeing to use them only as 
waste paper could not be enjoined from binding and selling them as books. The court felt 
that the sale terminated the plaintiff’s rights under the copyright law and his only remedy lay 
in contract. Id. at 691; accord, Kipling v. G.P. Putnam’s Sons, 120 F. 631 (2d Cir. 1903).

The present "rule of first sale” governing the alienability of copyrighted articles was firmly 
established in Bobbs-Merrill Co. v. Straus, 210 U.S. 339 (1908). In striking down a minimum 
sale price restriction printed in the front of each copy, the Court said: "[O]ne who has sold a 
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sale.”88 It does not follow from a right of alienation, however, that the 
owner of a copyrighted article may deal with the copyrighted material 
however he wishes. Certainly the owner of a copyrighted book could 
not publish a new edition of it89 90 or, if it was a novel, dramatize it or pro
duce a motion picture based upon the plot of the purchased book.00

copyrighted article, without restriction, has parted with all right to control the sale of it.” Id. 
at 350. The contract of sale must, however, be fulfilled by both parties before the rule of 
first sale applies. See Platt & Munk Co. v. Republic Graphics, Inc., 315 F.2d 847, 137 U.S. 
P.Q. 268 (2d Cir. 1963). The "first sale doctrine” has been consistently applied to the resale 
of copyrighted books upon which express contractual use restrictions were placed by prior sell
ers. See Independent News Co. v. Williams, 293 F.2d 510, 516-17, 129 U.S.P.Q. 377, 382 
(3d Cir. 1961). It also has application to the resale of copyrighted books in combination with 
uncopyrighted literature. Fawcett Publications, Inc. v. Elliott Publishing Co., 46 F. Supp. 717, 
54 U.S.P.Q. 367 (S.D.N.Y. 1942). In a recent case, the plaintiffs, as owners of a copyright in 
a song, sold through their licensees to the defendants records which were to be used only as a 
promotional premium with the sale of a particular shampoo. The court applied the doctrine 
of first sale and found that the defendants did not infringe the copyright by selling the records 
separately from the shampoo. Burke & Van Heusen, Inc. v. Arrow Drug, Inc., 233 F. Supp. 
881, 884, 143 U.S.P.Q. 17, 19 (E.D. Pa. 1964).

88The "rule of first sale” has been codified and reads as follows: "[NJothing in this title 
shall be deemed to forbid, prevent, or restrict the transfer of any copy of a copyrighted work 
the possession of which has been lawfully obtained.” 17 U.S.C. § 27 (1964).

89 Bobbs-Merrill Co. v. Straus, 210 U.S. 339 (1908).
90 Kalem Co. v. Harper Bros., 222 U.S. 55 (1911). In another case, the defendant had 

purchased copies of old silent films from plaintiff’s licensee and was showing them in a theatre, 
charging an admission. The films were 16mm—a size usually only distributed for home use 
—but the vendor had not mentioned any restrictions when he sold them to the defendant 
The court held that the defendants’ rights were governed by the terms of the original license 
granted by the copyright proprietor, which had limited the sale of the films to nontheatrical 
use. Hampton v. Paramount Pictures Corp., 279 F.2d 100, 103, 125 U.S.P.Q. 623, 625 (9th 
Cir.), cert, denied, 364 U.S. 882, 127 U.S.P.Q. 555 (I960).

91 283 U.S. 191, 9 U.S.P.Q. 17 (1931).

This "rule of first sale” has traditionally been used to preserve the 
alienability of copyrighted articles, not to expand the use to which such 
articles may be placed. The impact of Mura is a broadening of the rule 
to allow the sale of a copyrighted article to carry along with it a substan
tial portion of the author’s property in the product of his creativity, 
namely, the right to publicly display the article. The rule of first sale 
should not be extended in this manner, but rather should be confined to 
ensuring the transferability of a particular article.

Apart from the "use restriction” and “rule of first sale” cases, the doc
trine of implied license originally arose and was given a somewhat back- 
handed stamp of approval by the Supreme Court in the context of radio 
broadcasting. In Buck v. J ewell-LaSalle Realty Co.,91 the defendants, 
owners of a hotel, installed a master radio receiver and placed speakers 
in each room. They received a broadcast of plaintiff’s copyrighted song, 
which was broadcast without the plaintiff’s permission, and distributed 
the music to each hotel room. Finding that the receipt and redistribu-
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tion of the plaintiff’s song constituted a public performance for profit, 
the Supreme Court held the defendant liable for copyright infringement. 
Mr. Justice Brandeis, however, qualified the decision by saying: If the 
copyrighted composition had been broadcast by Duncan [the radio sta
tion operator] with plaintiff’s consent, a license for its commercial recep
tion and distribution by the hotel company might possibly have been 
implied.”02 Although these words opened the door for a holding of im
plied license, the next court which considered the reception of a radio 
broadcast by a hotel refused to walk through.92 93 94 This result was recently 
reinforced in United Artists Television, Inc. v. Fortnightly Corp^ This 
case expressly held that no legally implied license exists which would 
permit the defendant to receive telecasts of plaintiff’s copyrighted motion 
pictures and to disseminate the received signals through a community 
antenna television system.95 * * * 99

92Id. at 199 n.5, 9 U.S.P.Q. at 19 n.5 (emphasis added). For his conclusion, Mr. Jus
tice Brandeis relied upon the case of Buck v. Debaum, 40 F.2d 734 (S.D. Cal. 1929), in which 
a radio station had broadcast a recording of a song under a license granted by the plaintiffs who 
owned the copyright therein. The defendant received the broadcast of the copyrighted song 
and used the music to entertain the patrons of his cafe. The court held that the reception was 
not an infringement and commented that "when plaintiffs licensed the broadcasting station to 
disseminate the 'Indian Love Call,’ they impliedly sanctioned and consented to any 'pick up’ 
out of the air that was possible in radio reception.” Id. at 735.

About the same time as the Jewell-La Salle case was decided, both British and Canadian 
courts held, under copyright statutes similar to that of the United States, that radio reception 
by hotels for the entertainment of their guests constituted an infringing performance of a copy
righted musical composition. Performing Right Soc’y, Ltd. v. Hammond’s Bradford Brewery 
Co., 49 T.L.R. 410 (Ch. 1933), aff’d, 50 T.L.R. 16 (1934); Canadian Performing Right Soc’y 
v. Ford Hotel, 2 D.L.R. 391 (1935).

93 Society of European Stage Authors & Composers, Inc. (SESAC) v. New York Hotel 
Statler Co., 19 F. Supp. 1, 34 U.S.P.Q. 6 (S.D.N.Y. 1937). In SESAC, the plaintiff had li
censed the National Broadcasting Co. to broadcast certain musical compositions in which it 
owned the copyright. The license agreements, however, precluded NBC, by sub-license, ex
press or implied, from granting the right to publicly perform the plaintiff’s musical composi
tions. The court found that the reception of NBC’s broadcast of the copyrighted works by the 
defendant’s master receiver and speaker system constituted a performance in violation of the 
plaintiff’s copyright. The court’s decision, in effect, rejected the suggestion of an implied li
cense by Mr. Justice Brandeis in Jewell-LaSalle by stating that a restriction in the license agree
ment was unnecessary and a redundancy since NBC was licensed solely for it own use Id at 
6, 34 U.S.P.Q. at 11.

It is to be noted that it is now the practice of performing rights societies to include pro
hibitions against sub-licensing, similar to the one found in SESAC, in broadcast licenses See 
M. Nimmer, Copyright § 107.43 (1966).

94 377 F.2d 872, 153 U.S.P.Q. 696 (2d Cir. 1967), cert, granted, 36 U.S.L.W. 3226
(U.S. Dec. 4, 1967) (No. 618). While not denying the existence of implied license in
certain circumstances, the Fortnightly court rejected defendant’s argument that the fundamen
tal purpose of the copyright law is to benefit the public, and pointed out "that a copyright
proprietor must be allowed substantial freedom to limit licenses to perform his work in public 
to defined periods and areas of audiences Id. at 882, 153 U.S.P.Q. at 705

99 Id. at 883, 153 U.S.P.Q. at 705.

An analysis of the cases in which implied license is considered—the 
grant of an express license, an outright sale, or the interception of an
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other’s performance—indicates that all are basically governed by the 
same considerations. If the court feels that the defendant is attempting 
to obtain a commercial benefit from the use of the copyrighted work far 
beyond the original contemplation of the parties, the policy7 * behind the 
copyright law requires that the copyright holder be awarded his fair share 
of that benefit. On the other hand, if it appears that the copyright holder 
is attempting to unlawfully extend his monopoly00 or that the enforce
ment of the right requested will place a burden on other rights—such as 
that of the free alienation of property—to which the public is entitled,9' 
he will be denied the protection granted by the copyright law.

96E.g., Burke & Van Heusen, Inc. v. Arrow Drug, Inc., 233 F. Supp. 881, 143 U.S.P.Q. 
17 (E.D. Pa. 1964).

^E.g., Bobbs-Merrill Co. v. Straus, 210 U.S. 339 (1908).
9S 151 F. 136 (C.C.N.D. Ill. 1907); see text accompanying note 33 supra.
99 93 F.2d 489, 35 U.S.P.Q. 471 (2d Cir. 1937); see text following note 22 supra.

Applying these principles to the display of a copyrighted article on 
television, it would be unreasonable for a court to consider that a copy
right owner would permit such use in the absence of an express contract. 
The purchase of a copyrighted article does not, of itself, sanction every 
possible use of the article. Implicit in the purchase of any copyrighted 
work should be the understanding that the work will be used only in the 
manner for which it could be reasonably assumed that there was an au
thorization in the sale. Any commercial benefit derived from such a 
television display should be shared with the copyright holder and a find
ing of an implied license in the sale of a copyrighted article would destroy 
a large part of a right to publicly display the article. Although the im
plication in Alzzra that an implied license might be granted for a "rea
sonable” use is correct, the court’s interpretation of "reasonable use” is 
wanting.

V. Conclusion

An attempt has been made to show that the unauthorized display of 
a "visual creation” on commercial television should be a violation of the 
copyright law. Although technical difficulties arise in calling such a 
video reproduction a "copy,” a careful analysis of the cases coupled with 
a clear understanding of the interests involved should overcome any tech
nicalities advanced against a holding of "copy.” The early cases, par
ticularly Bracken v. Rosenthal?3 and Patterson v. Century Prods., Inc.?9 
lay down the basic framework enabling a television reproduction to be 
called a "copy” under the law. The policy behind the copyright law, 
in particular the desire to provide incentive for continued creative ad
vancement, militates in favor of such a holding.
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To be sure, a ruling that the image created by video techniques is a 
"copy” under the law would create many problems. Some of the func
tions within the memory of complex computers are accomplished by 
video techniques.100 School systems and business corporations use televi
sion in ever increasing capacities. For these reasons, the issue of fair 
use” becomes important. Thus, the most important element to consider 
is the commercial motive and the benefit to be obtained by the one who 
reproduces using video techniques. In most situations, this would be suf
ficient to enforce an infringement without interfering with any other 
public policy.

To avoid the problems surrounding "copying” and a determination 
of "fair use,” it would be much simpler to recognize a specific right of 
public display and define it in such a way as to overcome the possibility 
that the right may be enforced at the expense of other important rights. 
Indeed, as has been noted, such collateral rights have been recognized 
before, both judicially and legislatively. The recognition that such a 
right exists will forward the policy of copyright law in rewarding the 
creators of such works, while at the same time overcoming the problems, 
both technical and policywise, of calling video reproductions "copies.” 
In most instances, as was the case in Mura, a copy of a "visual creation” 
will have to be obtained lawfully, by sale or license, before an attempt 
could be made to display the copy on television, but a sale or license, 
without express provision, should not be implied to permit such a use. 
Clearly this right of "public display” must remain with the copyright 
owner and extend to all copies of his work, regardless of who has title 
to the tangible object.

100 For a discussion of some of the problems presented by the use of computers to store
literary information, see Crisman, Copyright Infringement by Literature Storage and Retrieval
Systems, 11 THE PATENT, TRADEMARK, AND COPYRIGHT J. OF RESEARCH AND EDUCATION
(IDEA) 221 (1967).



CORPORATE OPPORTUNITY IN THE CLOSE 
CORPORATION—A DIFFERENT RESULT?

Barring aggravating facts that transcend simple purchase, the duty 
of a director precludes him from acquiring only those things which are 
necessary to an existing corporate objective. The same duty of a partner, 
as to purchases within the scope of the partnership, is somewhat higher. 
A close corporation, operated as an incorporated partnership, should be 
eligible to benefit from the higher duty, but this requires courts to im
pose partnership loyalties among the owners of such a corporation, a posi
tion that not all courts are willing to assume.

Corporate Opportunity

The fiduciary duty owed by a director to his corporate principal pre
vents his taking advantage of an opportunity belonging to the corpora
tion.1 Since this duty is best fulfilled by avoiding situations in which he 
might be tempted to profit personally to the detriment of the corpora
tion,2 a very restrictive approach would be to deny him any purchase that 
could be advantageous to the corporation. The law in England seems to 
do just that.3 But, while easy to apply, such a rule does not comprehend 
the realities of today’s commercial world in which directors sit on multi
ple boards and have extensive outside holdings. Since directors, as such, 
are not entitled to compensation,4 the law must expect them to have out
side interests. Moreover, no one disputes the prevalence of interlocking 
directorates in the business community; it is even arguable that improved 
efficiency5 and a desire to cross-poi linate industry with managerial talent6 7 
make such interlocks desirable. Since any duty to act in behalf of one 
corporation is breached by acting for another,' any workable test for cor
porate opportunity must reflect such limiting considerations.

1 Guth v. Loft, Inc., 23 Del. Ch. 255, 5 A.2d 503 (1939); see Pepper v. Litton, 308 U.S. 
295, 311 (1939).

2 "Constructive fraud refers to acts which may have been done in good faith, with no pur
pose to harm the corporation, but which are done by one who has placed himself in a position 
of conflict between . . . fiduciary [and] . . . private interests.” Seagrave Corp. v. Mount, 212 
F.2d 389, 397 (6th Cir. 1954).

'•’See Regal (Hastings), Ltd. v. Gulliver, [1942] 1 All E.R. 378 (H.L.) (liability based 
solely on profitable nature of venture).

4 N. Lattin, Corporations 236 (1959) ; see McKean v. Riter-Conley Mfg. Co., 230 Pa. 
319, 79 A. 561 (1911).

&See Chelrob, Inc. v. Barrett, 293 N.Y. 442, 449, 57 N.E.2d 825, 828 (1944).
6 See Note, Corporate Opportunity, 74 Harv. L. Rev. 765, 770 (1961).
7 See Fuller, Restrictions Imposed by the Directorship Status on the Personal Business Ac

tivities of Directors, 26 Wash. U.L.Q. 189 (1941); Note, supra note 6, at 770-71. See also 
note 11 infra and accompanying text.

381
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The usual approach to corporate opportunity is to impress a construc
tive trust upon the acquired property if the director’s acquisition was in 
breach of his duty.8 Courts determine this in several ways: some say that 
an acquisition is wrongful if the corporation has an "interest or expec
tancy” in the property;9 others look to the "[fundamental} unfairness in 
the particular circumstances”;10 still others impose liability where the di
rector is under an affirmative duty to make the acquisition for the cor
poration.11 While these guides are sometimes billed as "tests,”12 * they 
are actually little more than conclusions of law. Litvin v. Allenv’‘ illus
trates the point by designating "interest or expectancy” to be only a short
hand collective statement of numerous fact patterns that will support 
trust liability.14 15 16

8 Schildberg Rock Prod. Co. v. Brooks, 258 Iowa 759, 768, 140 N.W.2d 132, 137 (1966); 
see Blaustein v. Pan Am. Pet. & Transp. Co., 293 N.Y. 281, 300, 56 N.E.2d 705, 713 (1944); 
Beatty v. Guggenheim Expl. Co., 225 N.Y. 380, 122 N.E. 378 (1919); RESTATEMENT OF 
Restitution § 193 (1937).

9 See, e.g., Lincoln Stores, Inc. v. Grant, 309 Mass. 417, 421, 34 N.E.2d 704, 707 (1941). 
This test originated to express an "interest” in the form of a property right or an "expectancy” 
of such dimension that failure to acquire it would thwart a corporate purpose. Lagarde v. An
niston Lime & Stone Co., 126 Ala. 496, 502, 28 So. 199, 201 (1900). See also Fuller, supra 
note 7, at 193.

10 Durfee v. Durfee & Canning, Inc., 323 Mass. 187, 199, 80 N.E.2d 522, 529 (1948); 
see, e.g., Alvest, Inc. v. Superior Oil Corp., 398 P.2d 213 (Alas. 1965); Johnston v. Greene, 35 
Del. Ch. 479, 121 A.2d 919 (1956). See also H. Ballantine, Corporations § 79, at 204- 
05 (rev. ed. 1946).

11 New York Trust Co. v. American Realty Co., 244 N.Y. 209, 219, 155 N.E. 102, 105 
(1926); see American Inv. Co. v. Lichtenstein, 134 F. Supp. 857, 861-62 (E.D. Mo. 1955). 
See also 5 W. Fletcher, Cyclopedia of Corporations § 862 (perm. ed. rev. vol. 1965).

12 E.g., Burg v. Horn, 380 F.2d 897, 899 (2d Cir. 1967).
is 25 N.Y.S.2d 667 (Sup. Ct. 1940).
14 This corporate right or expectancy, this mandate ... to act for the corporation, 
may arise from various circumstances; . . . that [the] directors had undertaken to 
negotiate [for] ... the corporation, . . . that the corporation was in need of the par
ticular business opportunity ... or that the business opportunity was seized and de
veloped . . . with the facilities of the corporation.

Id. at 686.
15 323 Mass. 187, 199, 80 N.E.2d 522, 529 (1948).
16 New York Trust Co. v. American Realty Co., 244 N.Y. 209, 219, 155 N.E. 102, 105 

(1926). In both cases, the factual basis for trust liability was purchase with intent to resell to 
the corporation. See text accompanying notes 33-35 infra.

Aside from concealing the true determinants—the underlying fact 
patterns—these conclusory tests have proved to be indistinguishable and 
meaningless. To reject, as did Durfee v. Durfee & Canning, Inc.^ "in
terest or expectancy” in favor of the "fundamental unfairness of particu
lar facts” is to indulge in semantics. Another court, facing the same 
factual basis for liability as did the Durfee court, based liability upon a 
duty to acquire for the corporation.10 An earlier decision of the Durfee 
court added to the confusion, having found that, because the corpora
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tion did not have an "interest or expectancy,” there was no duty to ac
quire for the corporation.17 Such circuity of language does little to clar
ify the case law. There are specific fact patterns which will justify trust 
liability, and, in spite of what may appear to be a varying standard,1 s they 
differ little from jurisdiction to jurisdiction.

17 Lincoln Stores, Inc. v. Grant, 309 Mass. 417, 421, 34 N.E.2d 704, 707 (1941).
18 Rosenblum v. Judson Eng’r Corp., 99 N.H. 267, 271-73, 109 A.2d 558, 562-63 (1954) 

(dictum). See also Walker, Legal Handles Used to Open or Close the Corporate Opportunity 
Door, 56 Nw. U.L. Rev. 608, 612, 627 (1961).

19 See notes 40-51 infra and accompanying text.
20 These several categories are discussed in notes 26-35 & 38-39 infra and accompanying 

text.
21 See, e.g., Litwin v. Allen, 25 N.Y.S.2d 667, 686 (Sup. Ct. 1940); Hubbard v. Pape, 203 

N.E.2d 365 (Ohio Ct. App. 1964); Walker, supra note 18, at 626.
22 Knox Glass Bottle Co. v. Underwood, 228 Miss. 699, 741-43, 89 So.2d 799, 814-15 

(1956), cert, denied, 353 U.S. 977 (1957) (corporate opportunity doctrine held inapplicable to 
self-dealing).

23 See Red Top Cab Co. v. Hanchett, 48 F.2d 236 (N.D. Cal. 1931) (violation occurred not 
in purchasing franchises, but in using corporate facilities).

24 Restatement of Restitution §§ 190, 194 (1937).
25 Compare Red Top Cab Co. v. Hanchett, 48 F.2d 236, 238-39 (N.D. Cal. 1931) (con

structive trust based on developing competing enterprises with corporate facilities), with Lin

In ascertaining which factual situations make an acquisition wrong
ful, two conceptually distinct approaches are required, one involving a 
subjective look at the circumstances surrounding the purchase, the other 
directed to the nature of the subject matter acquired. In the latter in
quiry nothing less than a showing that this property was necessary to an 
existing corporate objective—corporate necessity—will suffice to create 
a constructive trust.19 On the other hand, a trust will be justified without 
corporate necessity in the presence of certain aggravating circumstances: 
(1) purchase with corporate funds or assets, (2) purchase with the intent 
to resell to the corporation, and (3) conceivably other purchases involv
ing equally substantial abuse of a director’s position.20

Some courts and writers further include additional types of activity 
within the corporate opportunity sphere: competing with the corporation 
and use of corporate assets to develop an enterprise.21 22 However, since 
the primary concern of the corporate opportunity doctrine is with the 
relatively narrow question of wrongful acquisition of a corporate asset by 
a fiduciary,“ such generalizing can be misleading. Where the acquisi
tion is wrongful, the cause of action accrues at the moment of purchase. 
In these latter situations, however, the wrong occurs quite independently 
from the purchase and the cause of action must accrue through subse
quent misconduct.23 This distinction is vital, for while a constructive 
trust is the normal remedy for wrongful acquisition,24 misconduct subse
quent to acquisition may or may not justify such a remedy.25
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The clearest example of aggravating circumstances that will justify a 
constructive trust without a showing of necessity occurs when corporate 
funds are used to make the purchase.26 * A finding of liability in such a 
case is little more than a classic application of "following the trust.”“' 
Possessed of corporate funds, a director is a trustee;28 if he misapplies the 
funds to property, equity creates a trust for the benefit of the corpora
tion.29 30 It is readily apparent that the necessity of the property to the cor
poration is of no consequence.

coln Stores, Inc. v. Grant, 309 Mass. 417, 424, 34 N.E.2d 704, 708 (1941) (insubstantial use 
of corporate facilities justified only damages). See also Guth v. Loft, Inc., 23 Del. Ch. 255, 5 
A.2d 503 (1939); Note, Fiduciary Duty of Officers and Directors Not to Compete With the 
Corporation, 54 Harv. L. Rev. 1191 (1941).

26 Dolese Bros. Co. v. Brown, 39 Del. Ch. 1, 157 A.2d 784 (I960); Loft, Inc. v. Guth, 23 
Del. Ch. 138, 172, 2 A.2d 225, 240 (1938), aff’d, 23 Del. Ch. 255, 5 A.2d 503 (1939); see 
Production Mach. Co. v. Howe, 327 Mass. 372, 99 N.E.2d 32 (1951).

Where the corporation consents, funds may be used without liability. See Burg v. Horn, 
380 F.2d 897, 902 (2d Cir. 1967); cf. Brown v. McClure Newspaper Synd., 183 Pa. Super. 316, 
130 A.2d 721 (1957).

21 See Equity Corp. v. Groves, 294 N.Y. 8, 12-13, 60 N.E.2d 19, 21 (1945); R. Newman, 
Trusts 256 (2d ed. 1955).

26 See Loft, Inc. v. Guth, 23 Del. Ch. 138, 167-68, 2 A.2d 225, 238 (1938), aff’d, 23 Del. 
Ch. 255, 5 A.2d 503 (1939); Ford v. Ford Roofing Prod. Co., 285 S.W. 538 (Mo. Ct. App 
1926).

29 Restatement of Restitution § 193 (1937). But see Paddock v. Siemoneit, 147 
Tex. 571, 218 S.W.2d 428 (1949) (no lien on home purchased with corporate funds).

30 12 Ariz. 245, 100 P. 784 (1909), modified, 225 U.S. 445 (1912).
31 Id. at 263, 266-67, 100 P. at 790, 792.
32 In the absence of this fact, a stronger economic case could be made for the mine than for 

the shares of stock purchased at full value, since the mine would at least have enhanced the 
value of the corporate property. Id. at 262, 100 P. at 790.

Where the corporation has been contractually bound to the purchase the same result ob
tains for much the same reason. See Irving Trust Co. v. Deutsch, 73 F.2d 121 (2d Cir. 1934) 
(directors substituted themselves for company after absolutely binding company).

Similarly, where corporate assets such as credit or good will are used 
to make a purchase, trust liability obtains quite independently of whether 
the corporation can establish necessity. Zeckendorf v. Steinfeld™ pro
vides a comparison between this situation and that in which the nature 
of the subject matter alone must establish grounds for liability. Defend
ant director had purchased 300 shares of the corporation’s stock, promis
ing payment from the liquidation sale of a corporate asset. In addition, 
with funds of his own he purchased a mine adjacent to the corporation’s 
property which would have greatly enhanced its value. The court de
creed a trust in the first instance, largely without comment, but felt that 
no duty was violated by the purchase of the mine.31 The difference in 
result can probably be attributed to the fact that the corporation provided 
the "working capital” for the stock transaction.32

Purchase with the intent to resell to the corporation is likewise a fac
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tual basis for imposing a trust. In New York Trust Co. v. American 
Realty Co.,AA the court considered two causes of action based upon a di
rector’s sale of property to the corporation. The court held that a plea 
to disgorge profits was insufficient; while the corporation could rescind 
the transaction, it could not have both property and profit. By relying 
solely on the contractual nature of the transaction, the court by implica
tion held no fiduciary duty was violated.33 34 Where it was alleged, how
ever, that the property was acquired by the director with the intent to 
resell it to the corporation, there was a violation and a trust could be im
posed.35

33 2 44 N.Y. 209, 155 N.E. 102 (1926).
™ld. at 216, 155 N.E. at 105.
35 Id.-, see Durfee v. Durfee & Canning, Inc., 323 Mass. 187, 80 N.E.2d 522 (1948); Bliss 

Pet. Co. v. McNally, 254 Mich. 569, 237 N.W. 53 (1931). See also Fuller, supra note 7, at 
206-07.

36 E.g., Weisman v. Snyder, 338 Mass. 502, 156 N.E.2d 21 (1959) (minor use of corpo
rate assets and minor competition justified trust).

37 See United States v. Kirby Lumber Co., 284 U.S. 1 (1931) (taxed as income).
38 See Seymour v. Spring Forest Cemetery Ass’n, 144 N.Y. 333, 39 N.E. 365 (1895). 

When the obligations are not matured, they cease to resemble income and their purchase is not 
wrongful. Id.-, cf. Glenwood Mfg. Co. v. Syme, 109 Wis. 355, 85 N.W. 432 (1901).

39 See, e.g., Central Ry. Signal Co. v. Longden, 194 F.2d 310 (7th Cir. 1952); Chicago 
Flexotile Floor Co. v. Lane, 188 Minn. 422, 247 N.W. 517 (1933); Albert A. Volk Co. v. 
Fleschner Bros., 273 App. Div. 995, 79 N.Y.S.2d 893, aff’d, 298 N.Y. 717, 83 N.E.2d 15 
(1948).

40 Even [though defendant] gained all his knowledge through . . . plaintiff, and even 
had plaintiff been, in a general way, "negotiating for and endeavoring to purchase” 
the interests involved, something more is required to establish the essential expectancy 
and bar [defendant] from acquiring individually.

Colorado & Utah Coal Co. v. Harris, 97 Colo. 309, 313, 49 P.2d 429, 431 (1935). "[The 
duty] depends upon . . . whether the purchase . . . may hinder or defeat the plans and purposes 
of the corporation . . . .” Carper v. Frost Oil Co., 72 Colo. 345, 349, 211 P. 370, 371 (1922); 
accord, Lagarde v. Anniston Lime & Stone Co., 126 Ala. 496, 28 So. 199 (1900); Black v. 
Parker Mfg. Co., 329 Mass. 105, 106 N.E.2d 544 (1952); Faraclas v. City Vending Co., 232 
Md. 457, 464, 194 A.2d 298, 301 (1963); Golden Rod Mining Co. v. Bukvich, 108 Mont. 
569, 92 P.2d 316 (1939); Blaustein v. Pan Am. Pet. & Transp. Co., 293 N.Y. 281, 56 N.E.2d 

The above categories relate the principal situations in which aggra
vating circumstances will justify a trust in the absence of corporate neces
sity; some cases, however, defy such neat classification.36 Whether diver
sion of income is regarded as an aggravating circumstance or approached 
from the theory that income is necessary to an existing corporate objec
tive, the result is the same. For example, the purchase of matured, dis
counted debt securities, because they reduce the corporation’s debt level, 
is income,3' and their purchase by a director is wrongful.38 The diversion 
of a contract, with no business judgment or risk involved, is closely anal
ogous to diverting income and likewise wrongful.39

In the absence of such aggravating facts, a corporation must show 
that the subject matter purchased was necessary40 to an existing corporate 
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objective.41 Trusts have been created in cases where directors had pur
chased a right-of-way known to be sought by an expanding railroad,42 
purchased land used for access to corporate properties,43 and purchased 
upstream diversion rights in water used by the corporation to generate 
power.44 In each of these cases more was involved than just potential 
expansion of the corporation—there was an almost contingent relation
ship between the acquired property and present corporate activity.45 A 
recent Iowa case imposed trust liability upon an officer’s purchase of 
quarry land in which the corporation had made test drills and was con
sidering purchasing.46 Distinguishing an earlier case as having held that 
because the property was "not essential to plaintiff’s business, [he] had 
no interest or expectancy therein,”4' the court apparently felt that the 
commitment of assets to the possible purchase established the requisite 
necessity.48

705 (1944); Litwin v. Allen, 25 N.Y.S.2d 667, 686 (Sup. Ct. 1940); Tierney v. United Poca
hontas Coal Co., 85 W. Va. 545, 102 S.E. 249 (1920); see Kaufman v. Wolfson, 153 F. Supp. 
253 (S.D.N.Y. 1957); American Inv. Co. v. Lichtenstein, 134 F. Supp. 857 (E.D. Mo. 1955). 
But see Rosenblum v. Judson Eng’r Corp., 99 N.H. 267, 109 A.2d 558 (1954). See also 104 
U. Pa. L. Rev. 424, 426 (1955).

41 It is also characterized as a "formulated corporate objective.” Fuller, supra note 7, at 
201.

42 Blake v. Buffalo Creek R.R., 56 N.Y. 485 (1874).
43 News-Journal Corp. v. Gore, 147 Fla. 217, 2 So. 2d 741 (1941).
44 Nebraska Power Co. v. Koenig, 93 Neb. 68,139 N.W. 839 (1913).
45 See Equity Corp. v. Milton, 213 A.2d 439, 442-43 (Del. Ch. 1965), aff’d, 221 A.2d 494 

(Del. 1966).
46 Schildberg Rock Prod. Co. v. Brooks, 258 Iowa 759, 140 N.W.2d 132 (1966).
47 Id. at 768-69, 140 N.W.2d at 137 (emphasis added).
48 See id. at 769, 140 N.W.2d at 138.
^E.g., Loft, Inc. v. Guth, 23 Del. Ch. 138, 168, 2 A.2d 225, 238-39 ( 1938), aff’d, 23 Del. 

Ch. 255, 5 A.2d 503 (1939); Hubbard v. Pape, 2 Ohio App. 2d 326, 329, 203 N.E.2d 365, 
368 (1964); Lutherland, Inc. v. Dahlen, 357 Pa. 143, 151, 53 A.2d 143, 147 (1947).

50 Burg v. Horn, 380 F.2d 897, 900 (2d Cir. 1967). But see Note, Corporate Opportunity, 
74 Harv. L. Rev. 765 (1961).

When confronted with real problems, even the courts that expound the more restrictive 
tests are forced to recede. Compare Guth v. Loft, Inc., 23 Del. Ch. 255, 272, 5 A.2d 503, 511 
(1939), with Johnston v. Greene, 35 Del. Ch. 479, 121 A.2d 919 (1956), rev’g sub nom. 
Greene v. Allen, 114 A.2d 916 (Del. Ch. 1955).

51 See notes 4-7 supra and accompanying text. See also Note, A Survey of Corporate Op
portunity, 45 Geo. L.J. 99, 103 (1956).

Although loose language can be found that would impose liability if 
the opportunity is merely within the line of the corporation’s business, 
the cases containing such language almost invariably contain at least one 
other basis for liability.49 When the line-of-business proposition be
comes determinative, the courts reject it.50 The standard, in the final 
analysis, is quite permissive.51
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Partnership Opportunity

The personal activities of a partner are also constrained by fiduciary 
ties.52 Although few cases present the question of whether a partner’s 
duty regarding acquisitions differs from that of a director,53 it is arguable 
that directors in publicly held corporations should be given greater lati
tude in their personal affairs than that accorded partners who have mu
tually assumed a close, hazardous, and demanding relationship.54 55 * 57 A 
director, qua director, stands to lose the entire benefit of a wrongful pur
chase since his status gives him no share in the business.50 However, 
when property wrongfully acquired by a partner is taken in trust for the 
benefit of the business, the partner will still share in the benefit because 
of his fractional ownership of the business.58 Moreover, a partner is 
required to devote his full efforts to the business,5' while a director must 
earn his living from other sources.

52Meinhard v. Salmon, 249 N.Y. 458, 463-64, 164 N.E. 545, 546 (1928).
53 One court expressly avoided deciding the question. See Zeckendorf v. Steinfeld, 12 

Ariz. 245, 264, 100 P. 784, 791 (1909), modified, 225 U.S. 445 (1912).
64 "There is no stronger fiduciary relation known to the law than that of a copartnership, 

where one man’s property . . . [is] subject... to the control... of another.” Salhinger v. Sal- 
hinger, 56 Wash. 134, 137, 105 P. 236, 237 (1909); see R. Rowley, Partnerships § 21.1, 
at 515 (2d ed. I960).

55 See N. Lattin, Corporations 212 (1959).
5eShulkin v. Shulkin, 301 Mass. 184, 193-94, 16 N.E.2d 644, 651-52 (1938); see Fisher 

v. Fisher, 349 Mass. 675, 212 N.E.2d 222 (1965); Fouchek v. Janicek, 190 Ore. 251, 273-77, 
225 P.2d 783, 793-95 (1950); c/. Reid v. Shaffer, 249 F. 553, 561 (6th Cir. 1918).

57 See Barclay v. Barrie, 209 N.Y. 40, 102 N.E. 602 (1913).
os 18 N.J. 251, 113 A.2d 679 (1955).
59 Id. at 261, 113 A.2d at 684; see Caveney v. Caveney, 234 Wis. 637, 291 N.W. 818 

(1940); cf. Latta v. Kilbourn, 150 U.S. 524, 549 (1893); Evans v. Gunnip, 36 Del. Ch. 76, 
125 A.2d 378 (1956), modified, 56 Del. Ch. 589, 135 A.2d 128 (1957); Aas v. Benham, 
[1891] 2 Ch. 244, 255.

60 Compare George v. Sohn’s Adm’r, 191 Ky. 428, 230 S.W. 904 (1921), and Wampler v. 
Harrington, 261 S.W.2d 883 (Tex. Civ. App. 1953), with Lagarde v. Anniston Lime & Stone 
Co., 126 Ala. 496, 28 So. 199 (1900), and Zeckendorf v. Steinfeld, 12 Ariz. 245, 100 P. 784 

Regarding purchases within the scope of the partnership, a partner’s 
duty appears to be more restrictive than that of a director. In Stark v. 
Reingold,^ an automobile rental franchise for a nearby city was pur
chased by defendant, a partner in a similar business. A constructive trust 
was impressed on the ground that the subject matter of the purchase "re
lated to the subject of [the] . . . partnership business.”59 60 It was the sort 
of opportunity the business was created to exploit. Since in a corporation 
the fact that the opportunity falls within the scope of the business makes 
no difference unless corporate necessity can be established, the partner’s 
activities are more constrained than those of a director, at least as to pur
chases within the scope of the partnership.80 The range of the activities 
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that fall within the scope of the partnership, however, can be narrowly 
construed.61

(1909), modified, 225 U.S. 445 (1912). See also Haskell v. Patterson, 165 Ark. 65, 262 S.W. 
1002 (1924).

61 Latta v. Kilbourn, 150 U.S. 524 (1893) (speculating in land outside scope of real estate 
brokerage firm); accord, Henson v. Byrne, 41 S.W. 494 (Tex. Civ. App. 1897) (land purchase 
outside scope of brokerage firm but resale within); cf. Clarke v. McAuliffe, 81 Wis. 104, 51 
N.W. 83 (1892). But see Holmes v. Darling, 213 Mass. 303, 100 N.E. 611 (1913) (wine 
distribution held contemplated by partnership that distributed mineral water).

62 72 Ariz. 345, 236 P.2d 38 (1951).
63 Id. at 350, 236 P.2d at 41.
64 Dikis v. Likis, 187 Ala. 218, 65 So. 398 (1914).
™ Compare Fouchek v. Janicek, 190 Ore. 251, 225 P.2d 783 (1950) (partner seized op

portunity being actively considered for purchase), with Schildberg Rock Prod. Co. v. Brooks, 
258 Iowa 759, 140 N.W.2d 132 (1966) (director seized opportunity being actively considered 
for purchase). See also Haskell v. Patterson, 165 Ark. 65, 262 S.W. 1002 (1924) (oil lands 
purchased on credit of partnership); Caveney v. Caveney, 234 Wis. 637, 291 N.W. 818 (1940) 
(gravel bearing lands acquired with intent to resell to business).

66 380 F.2d 897 (2d Cir. 1967).
6l The court did not consider the possibility that defendants kept the best for themselves. 

Id. at 901 n.3. But see Greene v. Allen, 114 A.2d 916, 919 (Del. Ch. 1955), rev’d sub non. 
Johnston v. Greene, 35 Del. Ch. 479, 121 A.2d 919 (1956).

68 Small amounts were also borrowed from the corporation, but the court found these loans 
to be quite proper. 380 F.2d at 901-02; see note 26 supra-, cf. News-Journal Corp v Gore 
147 Fla. 217, 2 So.2d 741 (1941).

For acquisitions not within the scope of the business, the same criteria 
that are used for judging directors are valid for judging partners. In De
Santis v. Dixon,62 a partner in an automobile dealership, knowing that 
the business was about to be forced to move, acquired a vacant lot and 
allowed the partnership to place its cars there. The court held that, ab
sent evidence that this was the only lot available, there was no breach of 
duty.63 On similar facts, a warehouse necessary to a business was ordered 
held in trust.64 In each case, since the subject matter of the purchase was 
purely ancillary to the operation of the business, the partnership was un
able to contend that the purchase was within its scope and, just as the 
corporation, had to establish some enforceable right in the property pur
chased.6"

Corporate Opportunity in the Close Corporation

In a recent New York case, Burg v. Horn,66 * 68 defendant directors per
sonally acquired nine apartment buildings during the same ten-year period 
in which the corporation acquired three.6' Some of the defendant’s pur
chases were financed with funds borrowed primarily from plaintiff’s hus
band.63 The Second Circuit concluded that the defendants were not un
der an affirmative duty' to acquire the properties for the corporation; 
since the corporation was not the full-time activity of the defendants, the 
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existence of any "interest or expectancy” that the corporation might have 
in the purchase had been negated?9 Rejecting the suggestion that such 
a holding would allow a multi-corporate director to ignore his duty to 
all, the court stated emphatically "that a person’s involvement in more 
than one venture of the same kind may negate the [duty] . . .

The case is significant because the court found as determinative the 
very facts that distinguished the corporation from a so-called "incorpo
rated partnership.”11 Aside from allowing multi-corporate activity to ne
gate the duty to act for the corporation, the court clearly indicated that, 
if this were a typical close corporation representing the primary business 
pursuits of the parties, it would have reached a different result.12 Al
though this implies that the requirement of corporate necessity may be 
relaxed in the close corporation, it is questionable whether New York 
law will countenance such a result.

Traditional corporate law imposes no duties among shareholders,13 
nor among officers and directors, one to another.69 * 71 72 73 74 75 76 Since in the close 
corporation, the parties frequently view and deal with one another as 
partners, this absence of a fiduciary duty becomes conspicuously unrealis
tic.15 Recent departures from the traditional stance of the law reflect an 
awareness that the close corporation does have some unique problems.16

69 380 F.2d at 900.
Id. at 901.

71 Id. at 900-01 & n.3. This term is used in the argument for separate treatment of the 
close corporation in corporate law. It contemplates those corporations in which the partici
pants regard themselves as partners inter sese and attempt to secure to their corporation some 
of the incidents of partnership. 1 F. O’Neal, Close Corporations § 1.02 (1958).

Much writing on the subject of separate treatment of close corporations is available. See, 
e.g., Bradley, Toward a More Perfect Close Corporation—The Need for More and Improved 
Legislation, 54 Geo. L.J. 1145 (1966); Israels, The Close Corporation and the Law, 33 Corn. 
L.Q. 488 (1948); Latty, The Close Corporation and the New North Carolina Business Corpo
ration Act, 34 N.C.L. Rev. 432 (1956). The difficulty of defining a close corporation for sep
arate treatment is considered in Conway, The New York Fiduciary Concept in Incorporated 
Partnerships and Joint Ventures, 30 Fordham L. Rev. 297, 303, 304 n.29 (1961).

72 “Had [defendants] been full-time employees of [the corporation] with no prior real 
estate ventures of their own, New York law might well uphold a finding ... [of a] duty.” 380 
F.2d at 900.

73 Geller v. Transamerica Corp., 53 F. Supp. 625 (D. Del. 1943), aff'd per curiam, 151 
F.2d 534 (2d Cir. 1045); Mairs v. Madden, 307 Mass. 378, 30 N.E.2d 242 (1940). But see 
Zahn v. Transamerica Corp., 162 F.2d 36 (2d Cir. 1947), rev’g 63 F. Supp. 243 (D. Del. 
1945) (shareholder liability imposed because principal shareholder had chosen to dominate).

74 Jackson v. Hooper, 76 N.J. Eq. 592, 75 A. 568 (Ct. Err. & App. 1910) (dummy director 
held not bound to act as previously agreed); see Vulcanized Rubber & Plastics Co. v. Scheckter, 
400 Pa. 405, 162 A.2d 400 (I960).

75 See, e.g., Benintendi v. Kenton Hotel, Inc., 294 N.Y. 112, 60 N.E.2d 829 (1945) (by
law requiring unanimity of directors held conflicting with statute). See also Conway, supra 
note 71, at 306-14.

76 See, e.g., DeBoy v. Harris, 207 Md. 212, 113 A.2d 903 (1955); Katcher v. Oshman, 26 
N.J. Super. 28, 97 A.2d 180 (Ch. 1953); Clark v. Dodge, 269 N.Y. 410, 199 N.E. 641 (1936); 
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The rationale for according separate treatment to the close corpora
tion is that the parties intended- to preserve control to themselves and that 
the parties dealt with each other as fiduciaries." These are salient points 
of partnership status.77 78 79 Indeed, "the objective ... in a close corporation 
is to equate the scheme of governance ... to that of a partnership. If 
departures from the traditional law are to be premised upon close corpo
ration status, partnership law must fill the voids created; on this point 
New York law will not support the broad language of Burg. Since it is 
partnership law that does not require a showing of necessity for purchases 
within the scope of the business, any lessening of the requirement in the 
close corporation is necessarily an application of partnership law to cor
porations. However, though part of a dwindling minority,80 New York 
courts cling adamantly to the position that parties "cannot be partners 
inter sese and a corporation as to the rest of the world.”81 82 In the leading 
New York case in point, Weisman v. Awnair Corp, of America:1 plain
tiff sought an accounting and specific performance of a pre-incorporation 
agreement, arguing that since the parties had dealt with one another as 
fiduciaries, a commensurate duty of loyalty was owed. The court denied 
relief and refused to prescribe partnership duties among incorporators.83 84 85 
Subsequent New York decisions indicate that Weisman has had a curious 
viability.81 As recently as 1965, the Court of Appeals was presented 
with the opportunity to re-examine the rationale of Weisman^ On 
compelling facts, the court refused relief in a dissolution proceeding, re
iterating once again its unwillingness to look beyond traditional corpo
rate law whenever a corporation is involved.86

Bradley, supra note 71, at 1146 (citing the more important statutory inroads). See also Horn- 
stein, Stockholder’s Agreements in the Closely Held Corporation, 59 YALE L.J. 1040 (1950).

77 Bradley, supra note 71, at 1147.
78 Uniform Partnership Act §§ 18(e), 21.
79 Israels, supra note 71, at 491.
80 See Conway, supra note 71, at 315, 320.
81 Weisman v. Awnair Corp, of America, 3 N.Y.2d 444, 450, 144 N.E.2d 415, 418, 165 

N.Y.S.2d 745, 750 (1945), citing Jackson v. Hooper, 76 N.J. Eq. 592, 599, 75 A. 568, 571 
(Ct. Err. & App. 1910).

82 3 N.Y.2d 444, 144 N.E.2d 415, 165 N.Y.S.2d 745 (1945).
88 Id. at 450, 144 N.E.2d at 418, 165 N.Y.S.2d at 750.
84E.g., Hochen v. Rubin, 24 App. Div. 2d 254, 265 N.Y.S.2d 554 (1965), aff’d mem., 

222 N.E.2d 737, 276 N.Y.S.2d 119 (1966); Bing v. Morgan Guar. Trust Co., 17 App. Div. 2d 
132, 232 N.Y.S.2d 832 (1962); Lauto v. Muller, 36 Misc. 2d 208, 231 N.Y.S.2d 947 (Sup. 
Ct. 1962); Loverdos v. Vomvouras, 23 Misc. 2d 464, 200 N.Y.S.2d 921 (Sup. Ct. I960). See 
also Conway, supra note 71, at 315 n.60.

85 Kruger v. Gerth, 16 N.Y.2d 802, 210 N.E.2d 355, 263 N.Y.S.2d 1 (1965) aff’st 22 
App. Div. 2d 916, 255 N.Y.S.2d 498 (1964).

88 "We have found no case in which dissolution of a corporation was directed on such a 
meager showing.” 22 App. Div. 2d at 917, 255 N.Y.S.2d at 501. A partnership, of course 
can be dissolved by any of the parties. Uniform Partnership Act § 31 (l)(b).
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Since the duty of a partner is higher than that of a director with re
spect to personal acquisitions of opportunities within the scope of the 
business, the facts which establish whether the corporation is an "incor
porated partnership” might be determinative as the court in Burg indi
cated.8' This, however, depends upon infusing partnership loyalties 
among directors, and Burg was decided under New York law which re
fuses to do this. Therefore, whether the parties regard themselves as 
partners should make no difference.

87 3 80 F.2d at 900-01; see notes 71-72 supra and accompanying text.
88 See, e.g., Helms v. Duckworth, 101 U.S. App. D.C. 390, 394-95, 249 F.2d 482, 486-87 

(1957); Hathaway v. Porter Royalty Pool, Inc., 296 Mich. 90, 107-08, 295 N.W. 571, 577-78 
(1941); Conway, supra note 71, at 320.

88 354 F.2d 483 (2d Cir. 1965).
»o 3 N.Y.2d 444, 144 N.E.2d 415, 165 N.Y.S.2d 745 (1945).
91 354 F.2d at 487.
92 17 Misc. 2d 439, 191 N.Y.S.2d 374 (Sup. Ct. 1955), aff’d mem., 8 App. Div. 2d 824, 

191 N.Y.S.2d 545 (1959), aff’d mem., 8 N.Y.2d 1076, 170 N.E.2d 455, 207 N.Y.S.2d 451 
(1960).

93 Arditi v. Dubitzky, 354 F.2d 483, 486 (2d Cir. 1965).
94 Macklem v. Marine Park Homes, Inc., 17 Misc. 2d 439, 441, 191 N.Y.S.2d 374, 376 

(Sup. Ct. 1955).

Notably, the approach in Burg is supportable by the law of most ju
risdictions.87 88 * * Even New York law as expounded by the Second Circuit 
finds fiduciary duties to exist among incorporators who deal with one 
another as such. In Arditi v. Dubitzky™ the Second Circuit upheld the 
right of one shareholder to sue another for breach of this duty. Revers
ing the district court, which had relied on Weisman v. Awnair Corp, of 
America?0 the court stated that the corporation was used "only as a means 
for carrying out their joint venture . . . .”91 92 The court cited the New 
York Court of Appeals decision in Macklem v. Marine Park Homes, 
Inc?2, as indicating a softening attitude toward the Weisman doctrine.93 
This, however, seems to ignore the express finding in Macklem that the 
corporation was organized subsequent to the joint venture and that there 
was no intention to do business as a corporation.94 Although it no doubt 
reaches a proper result, this position of the Second Circuit does encourage 
a potential plaintiff to use his right to diversity jurisdiction rather than to 
seek redress in the state courts of New York.



RECENT DECISIONS

A BALANCING TEST FOR THE COMMERCE

POWER?

Maryland v. Wirtz (D. Md. 1967)

A three-judge district court1 recently upheld2 the constitutionality of 
the minimum wage provisions of the 1966 amendments to the Fair Labor 
Standards Act.3 The 1966 amendments, enacted under Congress’ power 
to regulate interstate commerce, represented the first extension of the 
Act’s minimum wage and overtime provisions to cover state government 
employees.4 Although the court did not pass on the constitutionality of 
the overtime provisions,5 two members of the court6 indicated that these 
provisions may be unconstitutional.7 They stated that the principle of 
federalism limits Congress’ commerce power,8 * despite Supreme Court 
precedent dating to Gibbons v. Ogden*  that this power is "plenary.”10 
The action in Maryland v. Wirtz11 was brought by twenty-six states12 to 
enjoin enforcement of the amendments insofar as they apply to some state 
employees engaged in the operation of public schools, hospitals, and re
lated institutions. The court granted the Secretary of Labor’s motion for 
summary judgment to the extent of declaring the minimum wage provi
sions constitutional and denying injunctive relief to the states.13

I Convened pursuant to 28 U.S.C. §§ 2282, 2284 (1964).
2Maryland v. Wirtz, 18 Wage & Hour Cas. 62 (D. Md. 1967), appeal docketed, 36 

U.S.L.W. 3174 (U.S. Oct. 19, 1967) (No. 742).
3 29 U.S.C. §§ 201-19 (1964), as amended, 29 U.S.C. §§ 203-18 (Supp. II, 1967).
4 18 Wage & Hour Cas. at 63.
5 18 Wage & Hour Cas. at 77, 81.
6 Thomsen, C.J., concurring in part; Northrop, J., dissenting. Circuit Judge Winter wrote 

the opinion of the court.
7 18 Wage & Hour Cas. at 81-84.
*ld.
»22 U.S. (9 Wheat.) 1 (1824).
10 See, e.g., United States v. Darby, 312 U.S. 100, 115 (1941); note 41 infra.
II 18 Wage & Hour Cas. 62 (D. Md. 1967).
12 Besides Maryland, plaintiffs included Alabama, Arizona, Arkansas, Colorado, Delaware, 

Florida, Hawaii, Iowa, Kansas, Maine, Massachusetts, Mississippi, Missouri, Nebraska, New 
Jersey, New Mexico, North Dakota, Ohio, Oklahoma, South Carolina, South Dakota, Texas, 
Vermont, Virginia, and Wyoming. Information on file in the Office of the General Counsel’ 
Department of Labor, W^ashington, D.C. Illinois and North Carolina intervened for purposes 
of the appeal after the decision of the district court Id.

13 18 Wage & Hour Cas. at 77.

Congress has frequently passed legislation in order to eliminate labor 
conditions “detrimental to the maintenance of the minimum standard 
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of living necessary for health, efficiency, and general well-being of 
workers.”14 15 These statutes have historically excluded state employees 
from coverage.10 One such measure was the Fair Labor Standards Act of 
1938,16 17 18 which originally prescribed minimum wages,11 maximum hours,1'’ 
and other basic employment conditions19 for employees engaged in com
merce or in the production of goods for commerce.20 For reasons which 
are unclear, employees of states or political subdivisions were excluded,21 
and employees of hospitals and educational institutions were expressly 
exempted.22 23 In 1961, the Act was amended to cover all those employed 
in an "enterprise” engaged in commerce or in the production of goods for 
commerce,22 including employees whose activity was only local, but con-

14 Fair Labor Standards Act of 1938, § 2(a), 29 U.S.C. § 202(a) (1964). See also Na
tional Labor Relations Act § 1, 29 U.S.C. § 151 (1964); Social Security Act § 1, 42 U.S.C. 
§ 301 (1964); Railway Labor Act § 1,45 U.S.C. § 151 (1964).

15 State v. Brotherhood of R.R. Trainmen, 37 Cal. 2d 412, 418-21, 232 P.2d 857, 861 
(1951); see, e.g., Federal Unemployment Tax Act §§ 3301, 3306(c)(7), 26 U.S.C. §§ 3301, 
3306(c) (7) (1964); National Labor Relations Act §§ 1, 2(2), 29 U.S.C. §§ 151, 152(2) 
(1964); Equal Employment Opportunity Act § 701(b), 42 U.S.C. § 2000e(b) (1964). The 
Supreme Court, however, has held that the states are subject to the Railway Labor Act on the 
theory that a state engaged in interstate commerce by rail has subjected itself to the commerce 
power. California v. Taylor, 353 U.S. 553, 568 (1957).

16 29 U.S.C. §§ 201-19 (1964), as amended, 29 U.S.C. §§ 203-18 (Supp. II, 1967). The 
Act was a forerunner to today’s war on poverty. H.R. Rep. No. 871, 89th Cong., 1st Sess. 1 
(1965). Congress found that the existence of inadequate labor conditions

(1) causes commerce and the channels and instrumentalities of commerce to be used 
to spread and perpetuate such labor conditions among the workers of the several 
States; (2) burdens commerce and the free flow of goods in commerce; (3) con
stitutes an unfair method of competition in commerce; (4) leads to labor disputes 
burdening and obstructing commerce and the free flow of goods in commerce; and 
(5) interferes with the orderly and fair marketing of goods in commerce.

29 U.S.C. § 202(a) (1964).
17 Fair Labor Standards Act of 1938, ch. 676, § 6, 52 Stat. 1060, as amended, 29 U.S.C. §

206 (Supp. II, 1967).
18 Fair Labor Standards Act of 1938, ch. 676, § 7, 52 Stat. 1060, as amended, 29 U.S.C. §

207 (Supp. II, 1967).
19 E.g., Fair Labor Standards Act of 1938, ch. 676, § 12, 52 Stat. 1060, as amended, 29 

U.S.C. § 212 (1964) (child labor).
20 29 U.S.C. § 206(a) (1964), as amended, (Supp. II, 1967).
21 States and their political subdivisions were excluded from the Act’s definition of ‘ Em

ployer.” Id. § 203(d). Employees covered by the Act included "any individual employed by 
an employer.” Id. § 203(e). There is little evidence to indicate the reason for this exclusion. 
Questioned during hearings on the statute, Attorney General Jackson merely stated that "there 
is a constitutional problem involved the moment the Federal Government attempts to regulate 
anything that a State . . . does in reference to its employees.” Hearings on S. 2475 and H.R. 
7200 Before the Senate Comm, on Education and Labor and the House Comm, on Labor, 75th 
Cong., 1st Sess., pt. 1, at 82 (1937).

22 Fair Labor Standards Act of 1938, ch. 676, § 13(a)(2), 52 Stat. 1060.
23 " ’Enterprise’ means the related activities performed (either through unified operation 

or common control) by any person or persons for a common business purpose,. . . but shall not 
include the related activities performed for such enterprise by an independent contractor . . . .” 
29 U.S.C. § 2O3(r) (1964).

The Supreme Court has not passed on the constitutionality of the "enterprise” concept, but 
its validity has been upheld in three lower courts, including that in the instant case. See Maty-
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tinued to exclude state employees.* 24 The 1966 amendments to the Act,2 ’ 
however, represented a major departure from the traditional coverage of 
federal social welfare statutes. The Act’s provisions were finally extended 
to some state and political subdivision employees.26 The amendments 
also extended the "enterprise” basis of coverage to include public and pri
vate, proprietary and nonproprietary hospitals, schools, and related insti
tutions, regardless of whether or not such institutions are public or private 
or are nonprofit or operated for profit.27

land v. Wirtz, 18 Wage & Hour Cas. 62, 68, 78 (D. Md. 1967); Wirtz v. Edisto Farms Dairy, 
242 F. Supp. 1, 6 (E.D.S.C. 1965); Goldberg v. Ed’s Shopworth Supermarket, Inc., 214 F. 
Supp. 781, 783 (W.D. La. 1963). In Maryland v. Wirtz, Judge Winter reasoned that if the 
services of those employees not directly engaged in interstate commerce were withdrawn, those 
hospitals and schools engaged in interstate commerce would not be able to function. 18 Wage 
& Hour Cas. at 69. Concurring, Chief Judge Thomsen merely said of the concept that its use 
"does not itself render unconstitutional the 1966 Amendments . . . .” Id. at 78. Before the 
adoption of the "enterprise” concept, the Supreme Court had held that employees whose ac
tivities were related to but not directly part of interstate commerce were within the scope of 
Congress’ commerce power. See, e.g., Borden Co. v. Borella, 325 U.S. 679, 684 (1945); 
Walton v. Southern Package Corp., 320 U.S. 540 (1944).

24 29 U.S.C. § 203(d) (8) (1964), as amended, (Supp. II, 1967).
25 29 U.S.C. §§ 203-18 (Supp. II, 1967).
26 •' 'Employer’ . . . shall not include the United States or any State or political subdivision 

of a State . . . except with respect to employees of a State, or a political subdivision thereof, em
ployed (1) in a hospital, institution, or school referred to in the last sentence of subsection (r) 
of this section ....’’ 29 U.S.C. § 203(d) (Supp. II, 1967). Also included were employees of 
private schools and hospitals and of public or private street, suburban or interurban electric 
railways and local trolley and motorbus carriers. 29 U.S.C. §§ 203(d), (r) (Supp. II, 1967).

2‘ 29 U.S.C. § 203(r) (Supp. II, 1967).
28 18 Wage & Hour Cas. at 65-68. All three judges appeared to agree on this point. See 

id. at 78 (Thomsen, C.J., concurring); id. at 84 (Northrop, J., dissenting).
29 Id. at 67.
30 Id.
31 312 U.S. 100 (1941). The Darby Court upheld the constitutionality of the first Fair 

Labor Standards Act. Id. at 118.
32 7,7.

The court rejected plaintiff states’ contention that the activities of the 
states and various school districts in the operation of schools, hospitals, 
and related institutions were not "commerce,” as defined by the Supreme 
Court.28 In 1965, state and local authorities spent 3.9 billion dollars op
erating public hospitals; during the past fiscal year, an estimated 38.3 
billion dollars were spent operating public educational institutions.29 A 
substantial amount of the supplies and equipment purchased represent 
direct interstate purchases.30 31 The Supreme Court stated in United States 
v. Darby51 that the power of Congress over interstate commerce includes 
not only that which is interstate, but also "extends to those activities intra
state which so affect interstate commerce or the exercise of the power of 
Congress over it, as to make the regulation of them appropriate means 
to the attainment of a legitimate end . . . .”32 It is clear that expenditures 
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as large as those in the instant case are bound to have an impact on inter
state commerce;33 and in light of Darby and its progeny,34 35 such activities 
must be considered "commerce.” Hospitals and schools, moreover, are 
engaged in activities which are in substantial competition with similar ac
tivities carried on by enterprises organized for a common business pur
pose.30 Failure to include employees of such institutions under the Act 
would result in the failure to implement one of its basic purposes—the 
elimination of conditions which "constitute an unfair method of competi
tion in commerce.”36 Since these institutions purchase goods and contract 
services from employers who must pay the minimum wage, it is anoma
lous that they should not be required to pay it to their own employees.3'

33 Indeed, the Supreme Court has held that a subcontractor who purchased only $55,745 
worth of raw materials during a year outside the state and shipped $5,000 of his products out
side the state was subject to the National Labor Relations Act, since his activities affected inter
state commerce. NLRB v. Denver Bldg. & Constr. Trades Council, 341 U.S. 675, 683-85 
(1951).

34 See, e.g, Katzenbach v. McClung, 379 U.S. 294 (1964); Wickard v. Filburn, 317 U.S. 
Ill (1942); United States v. Wrightwood Dairy Co., 315 U.S. 110 (1942). In Wrightwood 
Dairy Co., the Supreme Court upheld the power of the federal government to regulate milk 
prices in intrastate transactions which adversely affected the price structure and federal regula
tion of interstate milk sales. 315 U.S. at 121. Commenting on the reach of the regulatory 
power of Congress under the commerce clause, the Court said that it "extends to those intra
state activities which in a substantial way interfere with or obstruct the exercise of the granted 
power." Id. at 119. Wickard v. Filburn, supra, represents an extreme example of the reach 
of this power. The Court held that a farmer’s consumption of wheat raised on his own farm 
substantially affected interstate commerce, thus subjecting him to federal regulations. 317 U.S. 
at 127-29.

35H.R. REP. NO. 871, 89th Cong., 1st Sess. 15 (1965).
33 Id.
37 See H.R. Rep. No. 1366, 89th Cong., 2d Sess. 16 (1966). Plaintiffs also contended that 

the operation of public hospitals and schools is nonprofit and, therefore, not commerce. But 
the scope of Congress’ commerce power is not limited to interstate activities which are "com
mercial” in a conventional sense. See, e.g., Edwards v. California, 314 U.S. 160, 172 (1941) 
(migration of indigents); Thorton v. United States, 271 U.S. 414 (1926) (ranging of diseased 
cattle); Brooks v. United States, 267 U.S. 432 (1925) (transportation of stolen articles).

38 Brief for Plaintiff at 28, Maryland v. Wirtz, 18 Wage & Hour Cas. 62 (D. Md. 1967).
The tenth amendment provides: "The powers not delegated to the United States by the 

Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the 
people." Indeed, in dissent, Judge Northrop stated that this case involved a confrontation be
tween the powers of Congress under the commerce clause and the concept of dual sovereignty 
or federalism as embodied in the Constitution. 18 Wage & Hour Cas. at 83. But James Madi
son early stated that "interference with the power of the States was no constitutional criterion 
of the power of Congress. If the power were not given, Congress could not exercise it; if given, 
they might exercise it, although it should interfere with the laws, or even the Constitutions of 
the States.” 2 Annals OF CONGRESS 1897 (1791). The Supreme Court has adopted the 
position that the tenth amendment does not limit the powers, express or implied, delegated to 
the national government. See, eg., Case v. Bowles, 327 U.S. 92, 102 (1946); Fernandez v. 
Wiener, 326 U.S. 340, 362 (1945); Oklahoma v. Guy F. Atkinson Co., 313 U.S. 508 534 
(1941).

Plaintiffs further contended that even if these activities were com
merce, the tenth amendment places them beyond congressional regulatory 
powers.38 They argued that the operation of hospitals and educational
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institutions is an essential state governmental activity which precludes 
federal regulation; otherwise, state sovereignty would be unconstitution
ally impugned.39 The members of the court disagreed on the effect the 
Act had on state sovereignty. Writing for the court, Judge Winter40 fol
lowed the conventional approach to the commerce power; to wit, that it 
is plenary.41 Unlike cases involving federal taxation powers,4“ the Su
preme Court has not historically distinguished governmental from private 
activity in delimiting the scope of Congress’ commerce powers.43

39 In Gibbons v. Ogden, however, the Court stated that Congress’ power to regulate com
merce "is complete in itself, may be exercised to its utmost extent, and acknowledges no limita
tions, other than are prescribed in the constitution.” 22 U.S. (9 Wheat.) 1, 196 (1824).

40 18 Wage & Hour Cas. at 62.
41 United States v. Appalachian Elec. Power Co., 311 U.S. 377, 426 (1940); Gibbons v. 

Ogden, 22 U.S. (9 Wheat.) 1, 196 (1824).
42 E.g., New York v. United States, 326 U.S. 572 (1946); Helvering v. Powers, 293 U.S. 

214 (1934); Ohio v. Helvering, 292 U.S. 369 (1934).
43 .See, e.g., California v. Taylor, 353 U.S. 553 (1957); California v. United States, 320 U.S. 

577 (1944); United States v. California, 297 U.S. 175 (1936). In United States v. California, 
the Supreme Court expressly rejected the argument that Congress’ power to regulate a state 
activity under the commerce clause is dependent upon whether the activity is of a governmental 
or proprietary nature. Id. at 183. It has also held that Congress may regulate an essential 
state activity in the exercise of its war powers. Case v. Bowles, 327 U.S. 92, 101 (1946).

See, e.g., United States v. Ohio, 354 F.2d 549 (6th Cir. 1965), rev’d per curiam 385 
U.S. 9 (1966).

45 266 U.S. 405 (1925) (Holmes, J.).
46 Sanitary District involved the national treaty power as well as the commerce power. Id. 

at 424. Of the latter, the Court said it is "superior to that of the states to provide for the wel
fare or necessities of their inhabitants.” Id. at 426. Sewage disposal in the prevention of 
disease would appear no less a part of public health than the operation of hospitals for the 
treatment of disease.

4^289 U.S. 48 (1933).
48 Id. at 59-60.

Moreover, even essential governmental activities of states or their 
political subdivisions have occasionally been regulated by the federal gov
ernment under the interstate commerce clause.44 45 In Sanitary District v. 
United States,40 the Court affirmed a lower court decree that enjoined 
Chicago from diverting a volume of water from Lake Michigan in excess 
of that allowed by federal statute, even though the diversion was neces
sary to carry the city’s sewage downstream.46 * And, in Board of Trustees 
v. United States*'  the Court reiterated that Congress has plenary power to 
regulate goods moving in foreign commerce and that the states may not 
limit Congress’ exercise of this power. The Court affirmed the lower 
court’s holding that the University of Illinois was obligated to pay a duty 
on scientific apparatus imported for use in one of its educational depart
ments.48 In the instant case, Judge Winter reasoned that Congress’ power 
over foreign commerce is no greater than its power over commerce among
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the states.49 Indeed, the Sanitary District Court had previously indicated 
that Congress had plenary power to regulate both interstate and foreign 
commerce.50 It seems, therefore, that the essentiality of the governmental 
activity has not traditionally been the critical factor in delimiting the 
scope of Congress’ commerce powers.51

49 18 Wage & Hour Cas. at 72. The power to regulate commerce among the several states 
was granted to Congress in terms as absolute as is the power to regulate commerce with foreign 
nations. Pittsburg & So. Coal Co. v. Bates, 156 U.S. 577, 587 (1895); see United States v. 
Carolene Prods. Co., 304 U.S. 144, 147-48 (1938).

5°266 U.S. 405, 426 (1925).
51 In United States v. Ohio, the Sixth Circuit held that Ohio was not liable for penalties 

for growing wheat on a state-owned prison farm in excess of federal quotas. 354 F.2d 549 
(6th Cir. 1965). Relying on Wickard v. Filburn, 317 U.S. Ill (1942), the Supreme Court 
reversed per curiam. 385 U.S. 9 (1966). Of this decision, Judge Winter stated that it "had 
present all of the factors relied on here by the States to invalidate the 1966 Amendments.’’ 18 
Wage & Hour Cas. at 75. The purpose of growing the wheat was to rehabilitate criminals, 
and, Judge Winter said, "nothing could be a more essential or more sovereign governmental 
function than providing places of detention for those convicted of crimes.” Id. Because the 
issue of the impairment of state sovereignty was not briefed for the Supreme Court, however, 
Judge Winter found the decision "not necessarily determinative” of that issue. Id.

52 The early tax cases attempted to distinguish between proprietary and governmental ac
tivities to ascertain the constitutionality of various federal tax measures. See, e.g., Allen v. 
Regents of the Univ. Sys., 304 U.S. 439, 453 (1938); Helvering v. Powers, 293 U.S. 214, 225, 
227 (1934).

But Mr. Justice Frankfurter rejected such criteria, as well as tests based upon historically 
sanctioned activities of government or activities conducted merely for profit, to determine the 
scope of Congress’ taxing powers. New York v. United States, 326 U.S. 572 (1946). He said 
that "so long as Congress generally taps a source of revenue by whomsoever earned and not 
uniquely capable of being earned only by a State, the Constitution of the United States does not 
forbid it merely because its incidence falls also on a State.” Id. at 582. There is dictum in 
another case rejecting the proprietary-governmental activity distinction. See United States v. 
California, 297 U.S. 175, 183, 186 (1936).

93 See Metcalf v. Mitchell, 269 U.S. 514, 522-23 (1926).
5-* Brief for Plaintiff at 44-45, Maryland v. Wirtz, 18 Wage & Hour Cas. 62 (D. Md. 1967). 

But "there is no such limitation upon the plenary power to regulate commerce.” United States 
v. California, 297 U.S. 175, 185 (1936).

55 McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 431 (1819).
56 See 18 Wage & Hour Cas. at 79 (concurring opinion of Thomsen, C.J.).
57 Judge Winter stated that the financial impact of the legislation on the states was "largely 

irrelevant” and "an argument to be addressed to Congress and not to the courts.” Id. at 77; 
accord, Oklahoma ex rel. Phillips v. Guy F. Atkinson Co., 313 U.S. 508, 528, 534 (1941). 
See also Sanitary Dist. v. United States, 266 U.S. 405, 432 (1925).

Plaintiffs argued, however, that the judicially created limitation on 
the federal taxing power52—undue interference with a state’s perform
ance of its sovereign functions of government53—should be applied to 
limit the scope of Congress’ interstate commerce powers.“4 That is to say, 
"the power to tax involves the power to destroy”;55 56 57 similarly, the regula
tion of interstate commerce may effectively cripple essential state func
tions.50 Although Judge Winter refused to discuss this broad issue,“' 
both the concurring and dissenting judges agreed that the interstate com-
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merce power may not be absolute.551 Concurring, Chief Judge Thomsen 
stated that:

58 18 Wage & Hour Cas. at 79, 82-84. Judge Northrop stated that both the minimum 
wage and overtime provisions of the amendments constituted an undue interference with the 
"performance of [a state’s] function as a government which the Constitution recognizes as 
sovereign.” Id. at 82 (dissenting opinion). He suggested that the power under the commerce 
clause may be broader than Congress’ taxing power, but that it must have some limits. Id. 
Judge Northrop’s opinion reflects a traditional "states rights” approach to the interpretation of 
the Constitution. That is to say, the concept of federalism implicit within the Constitution and 
articulated in the tenth amendment must limit the powers of Congress under the commerce 
clause. He reasoned that since the states have a limited budget, the effect of the amendments 
is to compel state government action, although the federal government has little knowledge of 
the requirements of a state’s citizens or the financial ability of those citizens to pay the bill. Id. 
at 83; see note 28 supra.

59 18 Wage & Hour Cas. at 80.
99 Id. at 81.
61 Chief Judge Thomsen stated that "the denial of relief in this case should be without 

prejudice to the right of the several States ... to challenge the overtime provisions ... in future 
cases presenting specific situations.” Id. at 82.

The attempted exercise against a State of the power of the federal gov
ernment over interstate commerce should face the test: does it interfere 
unduly with the State’s performance of its sovereign and indispensable 
functions of government? If the concept of federalism is to survive, it 
must stand on constitutional limitations, not on the sufferance of the 
federal government.58 59

Applying this novel balancing test, he found that the minimum wage pro
visions of the Act did not interfere so unduly as to make them unconsti
tutional. He did find, however, that the overtime provisions of the Act 
"probably go beyond the permissible limits.”60 He reasoned that the 
overtime requirements would seriously interfere with the organizational 
and budgetary functions of the states, and noted that Congress had not 
stipulated what effect, if any, state overtime practices have on interstate 
commerce. He concluded, however, that a "sweeping injunction” against 
enforcement of the overtime provisions would not be proper in the in
stant case. Such a ruling accords with the application of a balancing test 
to the commerce power. Under such a test, the extent of interference 
with an indispensable state function must be weighed against the effects 
of the state’s overtime practices on interstate commerce. Therefore, this 
test can only be applied to concrete facts on a state-by-state basis: the 
overtime provisions could be held constitutional in some situations but 
unconstitutional in others.61

The concurrence raises an interesting question that may in the future 
require a reinterpretation of the scope of Congress’ interstate commerce 
powers. As indicated earlier, it has been the traditional policy of Con
gress to exclude state employees engaged in essential governmental activi
ties from coverage of social welfare legislation. For example, the states, 
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as employers, are not subject to the provisions of the National Labor Re
lations Act,62 the Federal Unemployment Tax Act,63 or the Equal Em
ployment Opportunity Act.64 It seems, however, that, on the conven
tional reasoning of Judge Winter, there is no constitutional barrier to 
extending the coverage of these Acts to the states as an exercise of 
Congress’ interstate commerce powers.6'’ Since the American economy is 
so interdependent, every activity carried on by the states may in some way 
affect commerce.66 It would seem, then, that Congress could increase the 
state functions included under the "enterprise” concept or remove exemp
tions for classes of state employees at will. If this is so, the states may 
indeed exist only at the sufferance of Congress. Therefore, it seems that 
the Supreme Court, in order to preserve the federal system, may have to 
reevaluate Congress’ interstate commerce powers by balancing the need 
for the legislation with the corresponding interference with the state’s 
performance of its sovereign functions, as Chief Judge Thomsen sug
gested. The summary statement that Congress’ power to regulate inter
state commerce is plenary may be obsolete.

«2 29 U.S.C. §§ 141, 152(2) (1964).
63 2 6 U.S.C. §§ 3301, 3306(c)(7) (1964).
64 42 U.S.C. § 2000e(b) (Civil Rights Act of 1964). The states as employers are also ex

cluded from social security legislation. 26 U.S.C. § 3121(b)(7) (1964); 42 U.S.C. § 410(a) 
(7) (1964).

05 Judge Winter, writing the opinion for the court, indicated, however, that he was only 
concerned with the specific issues before the court. 18 Wage & Hour Cas. at 70.

«« See Stern, The Commerce Clause and the National Economy 1933-1941 (pts. 1 & 2), 59 
Harv. l. Rev. 645, 683 (1946). See also T. Sanford, Storm Over the States (1967).



BAR REINSTATEMENT PROCEEDINGS FOLLOWING 

REVERSAL OF CONVICTION

In Re Barash (N.Y. 1967)

Attorney David B. Barash was automatically disbarred under provi
sions of the New York Judiciary Law1 when he was convicted of bribery. 
Upon appeal the felony conviction was reversed on several grounds and 
a new trial ordered.2 Barash then moved for reinstatement to the bar, 
contending there was no longer any basis for his disbarment since his 
conviction had been nullified. Relying on the holding of In re Gins
berg3—that the reversal of a felony conviction merely opened the way 
for the attorney to be reinstated if he could convincingly prove his inno
cence,—the appellate division4 dismissed without prejudice the motion 
for reinstatement pending disposition of the new trial on the criminal 
charge.5 * 7 The New York Court of Appeals, partially overruling Gins
berg, reversed the denial of reinstatement by holding that while Barash 
was not entitled to automatic reinstatement upon reversal of his convic
tion, he did have a right to prompt institution of disciplinary proceedings, 
and furthermore that he did not have the burden of proving his fitness 
for reinstatement.0

1 N.Y. Judiciary Law 90(4), (5) (McKinney 1948) provides:
4. Any person being an attorney and counsellor-at-iaw, who shall be convicted of 
a felony, shall, upon such conviction, cease to be an attorney and counsellor-at-law, 
or to be competent to practice law as such.

5. Upon a reversal of the conviction for felony of an attorney and counsellor-at-law, 
or pardon by the president of the United States or governor of this state, the ap
pellate division shall have power to vacate or modify such order or debarment.

2 United States v. Barash, 365 F.2d 395 (2d Cir. 1966). The conviction was reversed be
cause of improperly admitted evidence, erroneously curtailed cross-examination, incorrect in
structions to the jury, and insufficient proof.

3 1 N.Y.2d 114, 134 N.E.2d 193, 151 N.Y.S.2d 361 (1956).
4 The Appellate Division of the Supreme Court has jurisdiction over admission to and re

moval from practice of attorneys in all New York courts. N.Y. JUDICIARY Law §§ 90(l)-(3) 
(McKinney 1948), as amended, § 90(1) (McKinney Supp. 1967).

5 In re Barash, 27 App. Div. 2d 146, 277 N.Y.S.2d 1 (1967) (per curiam).
8 7» re Barash, 20 N.Y.2d 154, 228 N.E.2d 896, 281 N.Y.S.2d 997 (1967) (Breitel, J.).
7 Barsky v. Board of Regents, 347 U.S. 442 (1954); Hawker v. New York, 170 U.S. 189 

(1898); Ex parte Wall, 107 U.S. 265, 273 (1882) (dictum). In Barsky, a physician’s license 
was suspended because of a misdemeanor conviction for failing to produce papers subpoenaed 
by the House Committee on Un-American Activities. Barsky has been much criticized because 
it was not shown that the misdemeanor conviction was related to Dr. Barsky’s fitness to prac
tice medicine. Reich, The New Property, 73 Yale L.J. 733, 757, 782 (1964)- 10 OKLA L 
Rev. 443 (1957).

The Supreme Court has held that a criminal conviction is a sufficient 
ground for revocation of a professional license.1 Several states have stat

400
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utes making conviction—generally for all felonies and any misdemeanors 
involving moral turpitude—a basis for automatic disbarment;’’ in others 
such convictions are admissible in a disbarment proceeding as conclusive 
evidence of misconduct.& * * 9 A disbarment should be based on grounds rele
vant to an attorney’s fitness to practice law.10 Since an attorney is so 
closely associated with the administration of justice, the courts have con
cluded that a felony or any conviction involving moral turpitude reflects 
on his professional fitness, regardless of whether it arises out of his ac
tivities as an attorney.11 Therefore, if a valid felony conviction of an 
attorney exists, the mere record of the conviction is sufficient basis for 
disbarment.12

&E.g., N.Y. Judiciary Law §§ 90(4),(5) (McKinney 1948) (felony); Miss. Code of
1942 § 8667 (1956) (felony, manslaughter excepted). It has been held that for a conviction 
to be a sufficient cause for automatic disbarment it must involve "moral turpitude.” Baker v. 
Miller, 236 Ind. 20, 138 N.E.2d 145 (1956) (federal income tax evasion). See generally 
Bradway, Moral Turpitude as the Criterion of Offenses that Justify Disbarment, 24 Calif. L.
Rev. 9 (1935). Not all felonies require moral turpitude. Id. at 20 & n.40. But under the 
New York statute a felony conviction is a ground for disbarment whether or not it involves 
moral turpitude. Cf. In re Keogh, 25 App. Div. 499, 267 N.Y.S.2d 87, modified, 17 N.Y.2d 
479, 214 N.E.2d 163, 266 N.Y.S.2d 984 (1965).

9 E.g., Cal. Business and Professions Code § 6101 (West 1962); N.M. Stat. Ann. 
18-1-17(1) (1953).

10 See Schware v. Board of Bar Examiners, 353 U.S. 232 (1957). But cf. Barsky v. Board 
of Regents, 347 U.S. 442 (1954); Reich, supra note 7, at 757. See generally Kalven & Steffen, 
The Bar Admission Cases: An Unfinished Debate Between Justice Harlan and Justice Black, 21 
Law in Transition 155 (1961).

11 Ex parte Wall, 107 U.S. 265, 273 (1882) (dictum); In re Eaton, 14 Ill. 2d 338, 152 
N.E.2d 850 (1958); In re Meyerson, 190 Md. 671, 59 A.2d 489 (1948).

12 Ex parte Wall, 107 U.S. 265, 273 (1882) (dictum); In re Collins, 188 Cal. 701, 709, 
206 P. 990, 993 (1922); In re Seijas, 52 Wash. 2d l,318P.2d 961 (1957).

13 The guarantees of due process are applicable to the right to pursue a profession. The 
practice of a vocation has sometimes been classified as a "property” right. Ex parte Wall, 107 
U.S. 265, 289 (1882); see The Constitution of the United States of America, S. 
Doc. No. 39, 88th Cong., 1st Sess. 1203 (1964) (Constitution Annotated). Other cases have 
viewed it as an element of "liberty.” Meyer v. Nebraska, 262 U.S. 390 (1923); cf. Barsky v. 
Board of Regents, 347 U.S. 442, 459, 472 (1954) (dissenting opinions).

It has been suggested that lawyers have fewer due process rights than other persons because 
of the necessity of insuring the integrity of officers of the court. See Cohen v. Hurley, 366 U.S. 
117, 127, 129 (1961). Significantly, however, in a recent case holding that attorneys in dis
barment proceedings are entitled to protection against self-incrimination, the Supreme Court 
said that "lawyers also enjoy first-class citizenship.” Spevack v. Klein, 385 U.S. 511, 516 
(1967), overruling Cohen v. Hurley, supra.

14 Bradley v. Fisher, 80 U.S. (13 Wall.) 335 (1871); In re Metzeubaum, 22 Wash. 2d 75, 
154 P.2d 602 (1944); see Willner v. Committee on Character & Fitness, 373 U.S. 96 (1963). 
Willner, the leading case on procedural due process requirements in bar admission proceedings, 
requires notice, a hearing, and the right to confront and cross-examine witnesses. Presumably 
these same requirements exist for disbarment and reinstatement proceedings. Cf. Bradley v. 
Fisher, supra at 354.

Although due process13 normally requires that an attorney be given 
notice and a full hearing as a prerequisite to disbarment,14 convictions 
have been held to provide an instance in which notice and a hearing are
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not necessary.15 Automatic or summary disbarment upon conviction has 
been justified on the grounds that no evidence other than the record of 
conviction is necessary,16 and that an attorney has had his day in court 
when he was tried for the crime.1'

15 In re Ginsberg, 1 N.Y.2d 144, 134 N.E.2d 193, 151 N.Y.S.2d 361 (1956); Note, Due 
Process of Law in State Disbarment Proceedings, 37 Notre DAME Law. 346, 352 (1962); see 
In re Hallinan, 43 Cal. 2d 243, 272 P.2d 768 (1954) (Traynor, J.); State v. Laughlin, 286 
S.W.2d 278 (Tex. Civ. App. 1955); In re Seijas, 52 Wash. 2d 1, 318 P.2d 961 (1957).

16 In re Collins, 188 Cal. 701, 206 P. 990 (1922); Note, supra note 15, at 352; see Hawker 
v. New York, 170 U.S. 189, 196 (1898).

17 In re Collins, 188 Cal. 701, 706, 206 P. 990, 992 (1922).
18 In re Heinze, 233 Minn. 391, 394, 47 N.W.2d 123, 125 (1951); In re Richards, 333 

Mo. 907, 921, 63 S.W.2d 672, 679 ( 1933). For a general discussion of the weight that should 
be given to a prior criminal acquittal in a subsequent disciplinary proceeding, see Effect of 
Acquittal on Criminal Charges on Later Disbarment Action Based on the Same Facts 50 III 
B.J. 797 (1962).

19 In re Felber, 268 App. Div. 156, 49 N.Y.S.2d 363 (1944). But see State v. Metcalfe 
204 Iowa 123, 214 N.W. 874 (1927).

20 In re Browning, 23 Ill. 2d 483, 491, 179 N.E.2d 14, 17 (1962); cf. In re Schneidkraut, 
231 App. Div. 109, 246 N.Y.S. 505 (1930). See generally 9 J. Wigmore, Evidence §§ 
2497-98 (3d ed. 1940).

21 Vaughan v. State Bar, 208 Cal. 740, 284 P. 909 (1930); In re Meyer, 3 NJ Mise 168 
127 A. 698 (Sup. Ct. 1925).

22E.g., In re Echeles, 374 F.2d 780 (7th Cir. 1967); see Annot., 106 A.L.R. 644 (1937).
23 In re Ginsberg, 1 N.Y.2d 144, 134 N.E.2d 193, 151 N.Y.S.2d 361 (1956).
24 "If and when he asks for reinstatement the Appellate Division can consider all the facts 

and circumstances of the alleged criminal conduct to see if there be convincing proof of inno 
cence’.” Id. at 147, 134 N.E.2d at 194, 151 N.Y.S.2d at 363.

An attorney can properly be disbarred in a disciplinary proceeding on 
the basis of the same evidence on which he was acquitted18 or had his con
viction reversed in a prior criminal trial.19 The fact that guilt was not 
proved beyond a reasonable doubt in the criminal trial does not mean that 
misconduct cannot be shown by the preponderatice of evidence required 
in the subsequent disciplinary proceeding.20

Problems arise, however, when an attorney is automatically disbarred 
prior to the reversal of his conviction. A petition for reinstatement after 
reversal might more properly be termed a petition to vacate a disbarment. 
Such a petition is different from an ordinary reinstatement petition in 
which the court will not consider any allegation of impropriety of the 
disbarment, but only evidence of the attorney’s rehabilitation.21 In some 
cases, even after reversal, evidence will remain indicating that the attor
ney is not fit to practice.22 Should the court consider evidence other than 
the fact of reversal, or is the attorney entitled to automatic reinstatement?

Prior to In re Barash, an attorney could gain readmission to the New 
York bar after reversal of his felony conviction only at the discretion of 
the court.23 Furthermore, under Ginsberg, he had the burden of proof.24 
There, the bar association moved to strike Ginsberg’s name from the roll 
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of attorneys25 * 27 28 on the basis of a felony conviction which had already been 
reversed. The court held that Ginsberg’s name should be removed-0 even 
though six years had elapsed since the reversal and Ginsberg had not 
been retried on the charge. In response to the argument that the disbar
ment had been nullified by the reversal, the court said "it cannot be lit
erally true that a reversal on the law alone of a criminal conviction leaves 
an attorney’s record unspotted.”2'

25 Whenever any attorney and counsellor-at-law shall be convicted of a felony, 
there may be presented to the appellate division of the supreme court a certified or 
exemplified copy of the judgment of such conviction, and thereupon the name of 
the person so convicted shall, by order of the court, be struck from the roll of at
torneys.

N.Y. Judiciary Law § 90(4) (McKinney 1948).
28 The Ginsberg court interpreted § 90 of the Judiciary Law to effect automatic disbarment 

at the time of conviction, and viewed the striking of the name from the rolls as a mere formal
ity. 1 N.Y.2d at 146, 134 N.E.2d at 194, 151 N.Y.S.2d at 362.

27 Id. at 147, 134 N.E.2d at 194, 151 N.Y.S.2d at 363. Ginsberg was based on the author
ity of In re Kaufmann, 245 N.Y. 423, 157 N.E. 730 (1927) (Cardozo, C.J.). The facts there 
differed from Ginsberg in that the attorney’s conviction had not been reversed but only par
doned. The Kaufmann decision was in accordance with the general rule that a pardon does 
not nullify a disbarment based on the pardoned conviction. In re Stephenson, 243 Ala. 342, 
10 So. 2d 1 (1942); In re Meyerson, 190 Md. 671, 59 A.2d 489 (1948); 7 Am. JUR. 2d Attor
neys at Law § 54 (1963). Contra, In re Emmons, 29 Cal. App. 121, 154 P. 619 (1915) (dic
tum). Chief Judge Cardozo in Kaufmann failed to distinguish between a pardon and a re
versal. 245 N.Y. at 429, 157 N.E. at 732. The dissent in Ginsberg argued for such a distinc
tion. 1 N.Y.2d at 149, 134 N.E.2d at 195, 151 N.Y.S.2d at 364. Recognizing the distinction, 
Barash stated: "[I]t is evident that the scope for exercise of discretion is quite different between 
a reversal of a conviction, which nullifies it as if it had never been, and a pardon, which for
gives but depends upon the subsisting fact of conviction.” 20 N.Y.2d at 158, 228 N.E.2d 
at 898, 281 N.Y.S.2d at 1000.

28 386 U.S. 1005 (1967) (Black & Douglas, JJ., dissenting to denial of certiorari). Felber, 
following the reversal of a conviction and dismissal of the indictment, applied for reinstate
ment. A hearing was conducted and, on the basis of the same testimony which had been held 
insufficient to support Felber’s conviction, he was found unfit to practice law, having failed to 
carry the burden of proving his fitness. On four subsequent occasions Felber reapplied, but 
was turned down and denied permission to appeal because a denial of reinstatement was not 
deemed a final judgment by the New York Court of Appeals. Id.

29 386 U.S. at 1006, citing Königsberg v. State Bar, 353 U.S. 252 (1957). Ruling with
out evidence that an attorney is not qualified for admission to the bar is a denial of due process 
and equal protection because it is both arbitrary and discriminatory. Königsberg v. State Bar, 
supra at 262; cf. Garner v. Louisiana, 368 U.S. 157 (1961); Thompson v. City of Louisville, 
362 U.S. 199 (I960).

30 3 86 U.S. at 1006. There is no constitutional objection to placing the burden of proof 
on an attorney in a disciplinary proceeding. See Spevack v. Klein, 385 U.S. 511, 523 (1967) 

Constitutional difficulties with Ginsberg came to light in Felber v. 
Association of the Bar23 Mr. Justice Black, dissenting to a denial of cer
tiorari, argued that giving continued effect to a disbarment based on a 
reversed conviction is violative of due process because it amounts to dis
barment on the basis of no evidence,29 and that placing the burden of 
proof on an automatically disbarred attorney after reversal of his convic
tion is a denial of equal protection, since in an ordinary disciplinary pro
ceeding the attorney does not have the burden of proof.30
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Barash has successfully met some of these criticisms by removing the 
attorney’s burden of proof31 and narrowing the judge’s discretion to re
fuse to grant the petition for reinstatement.32 Nevertheless, an analysis 
of the decision leads to the conclusion that while the changes it makes 
are desirable, they do not go far enough. Anything less than automatic 
reinstatement upon reversal of the conviction is unsatisfactory.33 34

(dissenting opinion), citing Cohen v. Hurley, 366 U.S. 117 (1961). In New York and most 
other jurisdictions, however, the burden of proof in a disciplinary proceeding is upon the party 
attacking the attorney’s conduct. Nebraska State Bar Ass’n v. Fisher, 170 Neb. 483, 103 N.W. 
2d 325 (I960); In re Spencer, 206 App. Div. 806, 201 N.Y.S. 315 (1923); In re Reily, 75 
Okla. 192, 183 P. 728 (1919). This is to be contrasted with applications for admission to the 
bar and reinstatement proceedings, in which the burden is on the attorney. Königsberg v. 
State Bar, 353 U.S. 252, 278 & n.3 (1957); In re Dawson, 131 So. 2d 472 (Fla. 1961); In re 
Kaufmann, 245 N.Y. 423, 157 N.E. 730 (1927); In re Appleman, 280 App. Div. 865, 113 
N.Y.S.2d 780 (1952).

31 The court stated that the Ginsberg rule pertaining to burden of proof had "potentiality 
for unfairness” and that an application for reinstatement should not "place upon the lawyer 
the burden of proving that he is innocent of the underlying charges.” 20 N.Y.2d at 159, 228 
N.E.2d at 899, 281 N.Y.S.2d at 1001. While the Barash court did not cite Felber, Mr. Justice 
Black’s Felber dissent may have been an influencing factor in the change of burden of proof 
in Barash.

32[I] t is true, as Judge Van VOORHIS argued in his dissent in the Ginsberg case, that the 
reversal nullified the conviction as if it had never been. Under such circumstances the discre
tion to be exercised by the Appellate Division becomes a more narrow one.” Id. at 158, 228 
N.E.2d at 898, 281 N.Y.S.2d at 1001.

33 Okla. Stat. Ann. tit. 5, § 7 (1966) provides: "The Court shall order such member 
reinstated upon a reversal of such conviction on appeal or upon the granting of a new trial.” 
See In re Echeles, 374 F.2d 780 (7th Cir. 1967) (suspension vacated upon reversal of convic
tion); In re Riccardi, 182 Cal. 675, 690, 189 P. 694, 700 (1920) (dissenting opinion) (rein
statement should "occur automatically and of right”); In re Weinstein, 240 Ore. 555, 402 
P.2d 751 (1965) (automatic reinstatement without prejudice to pending disciplinary proceed
ing).

34 In re Barash, 20 N.Y.2d 154, 156, 228 N.E.2d 896, 897, 281 N.Y.S.2d 997, 999 (1967), 
discussing United States v. Barash, 365 F.2d 395 (2d Cir. 1966); see note 2 supra.

35 In re Barash, 20 N.Y.2d 154, 158, 228 N.E.2d 896, 898, 281 N.Y.S.2d 997, 1001 
(1967), discussing People v. Ginsberg, 274 App. Div. 1007, 84 N.Y.S.2d 520 (1948). Gins
berg’s conviction of larceny by false pretenses was reversed because of errors in the charge to 
the jury. The appellate division noted that "the findings of fact implicit in the verdict of the 
jury” were affirmed. 274 App. Div. at 1007, 84 N.Y.S.2d at 521. This was not a statement 
that the defendant was guilty, however, but was made in compliance with N.Y. CODE OF 
Criminal Procedure § 543-a (McKinney 1958), so that if the court of appeals decided there 
was no error of law, the verdict could be reinstated, avoiding the necessity for a new trial. See 
In re Ginsberg, 1 N.Y.2d 144, 150, 134 N.E.2d 193, 196, 151 N.Y.S.2d 361, 366 (1956) 
(dissenting opinion).

The records of some criminal reversals do indicate, however, that the defendant probably 
did commit the crime. See, e.g., Mapp v. Ohio, 367 U.S. 643 (1961) (reversed because of un
constitutionally obtained evidence). In a case like Mapp, since the credibility of the evidence 
has not been questioned, it is arguable that the record of the reversed conviction should have 
probative value. Some grounds for reversal—for example, a coerced confession—may affect

The court did not make clear how much discretion would be per
mitted in the consideration of a reinstatement petition. Noting that Ba
rash’s reversal of conviction was a disaffirmance of the findings of fact, 
while Ginsberg’s was a reversal due to an error of law,35 the court of ap
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peals stated that the appellate division must look to see whether the re
versal of the conviction really constitutes a cancellation of the finding 
that a crime has been committed.30 Barash suggests that the appellate 
division may look at the record of the criminal proceedings to ascertain 
the reasons for the reversal; if the reversal leaves intact the findings that 
the attorney committed criminal acts, then he need not be reinstated.31

the credibility of the evidence obtained. Cf. Brown v. Mississippi, 297 U.S. 278 (1936). But
in opposition is the argument that there may have been other defects in the conviction and it
should not be treated as a conviction for any purpose after it has been reversed. See note 41
infra and accompanying text.

36 In re Barash, 20 N.Y.2d 154, 158, 228 N.E.2d 896, 898, 281 N.Y.S.2d 997, 1001 
(1967).

37 Id. at 158, 228 N.E.2d at 898, 281 N.Y.S.2d at 1001.
38In re Carkeek, 158 Cal. Apo. 2d 238, 317 P.2d 1015 (1957); People ex rel. Sloane v. 

Lawes, 255 N.Y. 112, 174 N.E. 80 (1930), People v. Corbo, 17 App. Div. 2d 351, 234 N.Y.S. 
2d 662 (1962). But cf. Sippo v. State, 227 Md. 449, 177 A.2d 261 (1962).

39 Cf. Schware v. Board of Bar Examiners, 353 U.S. 232 (1957). "The mere fact that a 
man has been arrested has very little, if any, probative value in showing that he has engaged in 
any misconduct.” Id. at 241. But cf. Note, Procedural Due Process and Character Hearings 
for Bar Applicants, 15 STAN. L. Rev. 500, 509 (1963).

Although a conviction has no probative value after reversal, the trial record might be ad
mitted as evidence in a subsequent disbarment proceeding. Cf. Louisiana State Bar Ass’n v. 
Sackett, 234 La. 762, 101 So. 2d 661 (1958). But disbarment under N.Y. Judiciary Law 
§ 90(4) (McKinney 1948) is on the fact of conviction, which does not exist after reversal. 
See note 38 supra.

40 See note 29 supra and accompanying text.
41 To require the attorney petitioning for reinstatement to bring forth evidence of the other 

grounds on which his conviction might have been reversed would shift to him the burden of 
producing evidence to prove his innocence, a procedure inconsistent with the holding of Ba
rash that the lawyer should not have the burden of proving his innocence. See note 31 supra.

42 In In re Collins, 188 Cal. 701, 706, 206 P. 990, 992 (1922), the court reasoned that no 
hearing was necessary for disbarment of an attorney on the basis of a felony conviction because 
the attorney had his day in court when he was put on trial for the crime. This argument is 
not convincing after the conviction has been reversed. The attorney had a hearing for the pur
pose of showing he should not be convicted of a crime and he prevailed. After reversal, dis-

If the appellate division should deny reinstatement on this basis, how
ever, they would be ignoring the well-established rule that reversal of a 
conviction nullifies all of its effects.* * * * 36 37 38 Since the fact of a conviction is a 
nullity due to the reversal, it should have no probative value; '9 continued 
disbarment based on a reversed conviction should be violative of due 
process.40 Furthermore, an inquiry into the reasons for reversal could 
cause great injustice. Though a defendant obtained the reversal of his 
conviction on a particular ground, there might have been other grounds 
for attacking the conviction which would not be apparent from the ap
pellate court opinion.41 The attorney may be deprived of a proper hear
ing on the question of his disbarment if the court makes any judgment 
based solely on the reversed conviction. The hearing that the attorney 
was given on the criminal charge will not necessarily suffice as a hearing 
on his disbarment due to the different nature of the two proceedings.42
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Barash allows the court or bar association the option of instituting a 
disciplinary proceeding to investigate the lawyer’s conduct before he is en
titled to resume practice.43 Even this limited discretion would result in 
the temporary denial of bar membership without a hearing. If the attor
ney is denied reinstatement pending the outcome of a disciplinary pro
ceeding, the effect will be the same as suspension of a presently practicing 
attorney pending completion of a disciplinary proceeding,41 which is vi
olative of due process.* * * * * * * * * * * * * * * 40 Any investigation of the attorney’s conduct 
would better be conducted as a separate proceeding following automatic 
reinstatement in order to avoid infringing upon the attorney’s rights.4*’

barment cannot rest on the fact of conviction, and because of the difference in criteria for con
viction and disbarment, including differences in standard of proof, the attorney should have a
new hearing on the question of disbarment with an opportunity to present testimony and con
front witnesses. See notes 14 & 20 supra and accompanying text.

43 20 N.Y.2d at 158, 228 N.E.2d at 898, 281 N.Y.S.2d at 1001. The only other alterna
tive is prompt reinstatement. Id. at 156, 228 N.E.2d at 897, 281 N.Y.S.2d at 999.

44 N.Y. JUDICIARY Law § 90(6) (McKinney 1948) requires notice and a hearing before
either suspension or removal of an attorney who is currently admitted to practice.

The practice of summarily suspending only attorneys with void convictions could consti
tute an arbitrary and hence discriminatory classification resulting in a denial of equal protec
tion of the laws. See text accompanying note 30 supra-, cf. Schware v. Board of Bar Exam
iners, 353 U.S. 232, 239 (1957).

45 See Laughlin v. Wheat, 68 App. D.C. 190, 191, 95 F.2d 101, 102 (1937), citing Ex
parte Wall, 107 U.S. 265 (1882); McMurchie v. Superior Court, 26 Ariz. 52 221 P 549
(1923).

40 In In re Weinstein, 240 Ore. 555, 557, 402 P.2d 751, 752 (1965), an attorney was auto
matically reinstated after a felony reversal without prejudice to any pending disciplinary pro
ceeding.

47 See text accompanying note 19 supra. For a discussion of modern disbarment proce
dures see Note, Due Process of Law in State Disbarment Proceedings, supra note 15, at 348-51.

The interests in maintaining high standards within the bar merit the 
preservation of safeguards against the licensing of lawyers unfit for prac
tice because of improper conduct. The automatic reinstatement of a law
yer upon reversal of the felony conviction for which he was automatically 
disbarred is not likely to impair these standards, since the lawyer can still 
be disciplined according to the usual procedures.4' Indeed, automatic 
reinstatement would protect the rights of the individual attorney and in
sure prompt action by the bar association should they feel that a disbar
ment proceeding is in the public interest.
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Freedman, Monroe. Cases on Contracts. Washington, D. C.: Lerner 
Law Book Co., 1967. Pp. xx, 1108. $15.00.

The first edition of a casebook offers the reviewer a conceptual scheme 
for the presentation of the course materials. The reviewer can only guess 
as to whether the organization developed and the cases and notes chosen 
will withstand the savage onslaught of eager and questioning minds in 
the guerilla warfare of classroom education. The second edition of a 
casebook, however, presents the reviewer with the opportunity to evaluate 
the practical application of the materials, both in the selection of items 
to be studied and in the pedagogical arrangement of them. For, in the 
last analysis, it is only in the smithy of lecture hall bantering that the 
worth of a casebook either shines brightly through the mire or becomes 
indistinguishable from it. A casebook is, after all, merely an educator’s 
tool for the presentation and inculcation of knowledge and therefore the 
test chosen must be a pragmatic one—does it work? A second edition 
purports to verify or refute the author’s original guess as to the value of 
the materials he has assembled.

Professor Freedman’s new edition differs little from its predecessor. 
Implicit in this fact is the author’s determination that the book has 
"worked.” I had the privilege of being a member of the first class to use 
the first edition and in my opinion it worked then. It is not strange, 
therefore, that in the four years of its existence, the book has remained 
substantially intact as originally conceived. Before noting the changes 
made in the new edition, it might be useful to explore why the book 
"worked” in the first place.

The year 1947 marks a turning point in the development of Contracts 
casebooks, and perhaps in the development of casebooks in all subjects. 
It was in that year that Fuller published his monumental Basic Contract 
Law. Fuller’s innovation, when viewed from today’s perspective, seems 
minor; and that is the mark of a truly great idea. Fuller took what tradi
tionally was considered to be the last chapter in Contracts books, Reme
dies, and placed it at the beginning. The name was changed from "Reme
dies” to "The General Scope of the Legal Protection Accorded Contracts,” 
and a whole new approach to the law of Contracts was born.1

1 The Fuller innovation seems minor today because it has almost become commonplace for
books to begin with the chapter on Remedies. This idea is carried to the extreme in J. Dawson
& W. Harvey, Contracts and Contracts Remedies (1959) where the materials on Rem
edies cover 297 pages.

Commonwealth casebooks as a rule stick to the traditional arrangement. See R. McGar-
vie, C. Pannam & P. Hocker, Cases and Materials on Contract (1966); J. Smith

407
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Replacing the doctrinal arrangement which spun out the law chrono
logically, Fuller’s approach made Contracts a functionally taught course. 
Besides presenting the law as it probably will appear to the lawyer in his 
office as the client walks in the door, a functional arrangement serves to 
unify the entire course by presenting a viewpoint or perspective from 
which to develop the succeeding topics. Chronological organization, 
though orderly and perhaps logical, tends to be without design. Time 
itself can be accidental and without purpose, and so too must materials 
which are organized to follow its dictates. A functional approach, how
ever, offers the advantage of an idea or concept which serves as the focal 
point for the development of all the materials. Not only does the student 
absorb the essential elements of a subject, he additionally learns them in 
conjunction with a philosophy of the course.

All Contracts casebooks present essentially the same materials—offer, 
acceptance, consideration, remedies, etc.—but the crucial question in judg
ing any casebook is: does the author present a philosophy of the course, 
or a perspective for developing the course, which is a significant one in 
terms of the education of the student in the law? This is not to say that 
there is only one "best” perspective but rather that of the many available 
ones, only a few may be said to be educationally worthwhile. In this 
regard, the Fuller book is disappointing. After the original insight of 
placing the cases on Remedies first, the book appears to revert to the tra
ditional chronological development. The cases chosen are almost uni
formly excellent and challenging, and Fuller’s notes which appear 
throughout are highly informative; but something is lacking. The ma
terials are jumpy and do not tie together as cohesively as one would like. 
This cohesive organization is the great attraction of the Freedman book. 
It may also be said to be its downfall.

Freedman, in arranging his cases, made one crucial editorial decision. 
That decision was to compile a book which must be taught and not merely 
read. In the final analysis, the worth of the Freedman book must be 
judged by the ability of the instructor who teaches from it.1’ The book
& J. Thomas, A Casebook on Contract (3rd ed. 1966). One notable exception is J. Mil
ner, Cases and Materials on Contract (1963) which starts with Remedies and then 
deals with Consideration.

Many American casebooks retain the old chronological development of the law. See H. 
Jones, E. Farnsworth, & W. Young, Contracts (1965) (The Remedies chapter, how
ever, is moved up to precede chapters on Conditions, Assignments, Third Party Beneficiaries, 
and Discharge); H. Shepherd & H. Wellington, Contracts and Contract Remedies 
(1957).

la Freedman’s book is difficult to teach from because it requires a great deal of creativity 
on the instructor’s part. It is a very challenging book because the emphasis is upon classroom 
discussion in the form of hypotheticals to fill in the nuances of contract law. Freedman’s book 
is designed for the student to be shown in class how to conjure up his own hypotheticals and 
thus fill in the analytical links behind the selection of the cases. The student learns early that 



1967] Book Review 409

does not purport to be a hornbook on the law of Contracts, as some case
books aspire to be. The materials are almost exclusively cases with some 
notes added to serve as introductory material or as hints gleaned from 
Professor Freedman’s practice of the law. It is with the cases, however, 
that the student will be expected to learn the law of Contracts.

Freedman has chosen his cases well. In fact, he has chosen them 
with particular care since his purpose in putting together the materials 
was not merely to collect the leading decisions, the odd decisions, and the 
informative though perhaps tangential decisions, but rather to select the 
particular case which follows the cases already selected to precede it. The 
student using this book will not learn all the nuances of Contract law but 
he will learn how to think them through. The emphasis on reasoning 
is very heavy in Freedman’s book and he has accomplished his purpose 
in a very satisfying way. His book is about one-third shorter than stand
ard casebooks but it has far more depth. Freedman has trimmed the fat 
out of Contract law and has honed it down to its bare essentials.

Left with the "guts” of the course, Freedman chose his cases carefully 
to bring out these essentials without unnecessary duplication. Thus, the 
first chapter, as in Fuller’s book, starts out with cases designed to explore 
the question—what is a contract? The case chosen to begin the course, 
Shaheen v. Knight? is a marvelous vehicle for bringing out most of the 
major threads which by the end of the book Freedman has carefully 
woven into the garment of Contracts. The case involves a doctor’s failure 
to sterilize his patient, the plaintiff, as per their contractual arrangement. 
The suit is in contract and the measure of recovery sought is the expense 
of rearing the unwanted child until its majority. The court decided that 
it would be against public policy to allow a man the joy of raising his 
child coupled with the added joy of having someone else foot the bills. 
The contract itself was held not to be against public policy. Just a few 
of the questions which this case suggests are: What is the relation between 
right, duty, and remedy? Was the proper remedy sought in this case? 
If not, what should the plaintiff have asked for? What remedies are 
available in tort? What is the relation between tort and contract? Is 
there any significance in the fact that the defendant is a doctor? What 
if the facts were that the doctor was unlicensed? Or, instead of this case, 
suppose what was involved was a car promised to have good brakes but 
which actually had no brakes? What is the relation between public pol
icy and private contract? Is there ever such a thing as an entirely "pri
vate” contract?
which is missing is just as important is that which is present. The task of the instructor is thus 
more difficult, but a lot more fun.

2 11 Pa. D. & C. 2d 41 (1957).



410 The Georgetown Law Journal [Vol. 56: 407

Shaheen is followed by the famous Hawkins v. McGee' decision in 
which the proper measure of damages in Contracts cases was discussed by 
the court. The Hawkins case leads off the Fuller book, but it fits better 
after a case such as Shaheen, since it may then be used to instruct the 
students on what should have happened in that unfortunate litigation. 
Hawkins evokes more intelligent discussion once the groundwork has 
been laid by devoting time to the questions raised by Shaheen. Freed
man next includes a tort variation of Shaheen and follows it with a case 
especially written to test some of the public policy aspects of Contracts.3 4 
The first section of the book is thus cohesive and forms a solid founda
tion for discussion of the whole area of Remedies, which is the next topic 
in the book.

3 84 N.H. 114, 146 A. 641 (1929).
4 The case ending this section was written as a hypothetical case, with several opinions, to 

fill a gap in the materials. It raises questions of public policy in the context of illegality.
5 See Seavey & Scott, Restitution, 54 L.Q. Rev. 29, 31-32 (1938).
6 At this point the inclusion of a case such as Schisgall v. Fairchild Publications, Inc., 207 

Misc. 224, 137 N.Y.S.2d 312 (Sup. Ct. 1955), would serve as an excellent companion to the 
case Freedman has chosen, Pure Oil Co. v. Dukes, 101 Ga. App. 786, 115 S.E.2d 449 (I960). 
In Schisgall the court said that in a proper case, a malicious breach of contract would also con
stitute a tort, especially where the plaintiff would have difficulty proving damages in contract. 
The Pare Oil case forced an election on plaintiff where the breach of contract was also a tort, 
independent of the contract. Plaintiff’s complaint was held to be in contract and tort damage 
claims were denied. These cases raise interesting questions on the problem of whether there

Remedies cannot totally be divorced from the public policies which 
surround them and thus the doctrine of unconscionability as a limitation 
on freedom of contract appears early. This introduces at the outset the 
major theme of the regulation of fairness in dealing. But where does one 
draw the line? Liquidated damage clauses and penalty clauses help lo
cate the line drawing process and so they follow naturally. But what can 
you put in a liquidated damage clause and what is the measure of the 
recovery if such a clause was not written into the contract? The next 
section on Remote and Speculative Damages takes up this question. The 
limitation provided by the doctrine of mitigation of damages then appears 
because analytically it is the next inquiry which occurs to the mind. Sev
eral other sections add to the armory of legal and equitable remedies 
available to the nondefaulting party. But what about a party, in default 
himself, who sues to recover a benefit conferred? Freedman adds 
several cases on this point because it logically follows after the remedies 
of the nondefaulting party and because it serves as an introduction to the 
law of restitution with which both contract and tort are intimately con
nected.5 6 A final section in this chapter serves to raise the problems of 
personal service contracts and the remedies available against malicious 
interference with contractual arrangements.0
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It is at this juncture that Freedman substantially parts company with 
the other Contracts casebooks. The next chapter in the Freedman book 
is Consideration. Analytically, this decision is correct. There is no rea
son to revert back to offer and acceptance after dealing with remedies 
except in order to return to a chronological presentation of the law. Af
ter exploring the vagaries of remedies in Contracts, the next question to 
arise is: well, what is a contract? It is true that offer and acceptance are 
a part of a contract but they are more like preconditions for the existence 
of the contract than equivalent to the contract itself. The heart of the 
contract is consideration; or, what are the parties trying to do? The in
troduction of materials on consideration immediately following materials 
on remedies serves a very important pedagogical function. It allows the 
student to see the types of bargains for which remedies will be awarded 
or denied while the idea of remedy is still fresh in the student’s mind. 
Some casebooks which have accepted the Fuller innovation tend to treat 
problems of Offer and Acceptance after the Remedies chapter.' This is 
a mistake. Cases on remedies naturally raise the question: what is it 
which we are seeking to remedy and to what type of conduct will we deny 
relief? To postpone the answer to these questions is to lose the impor
tance of the first chapter. It may be argued that remedies will be denied 
where the formalities of offer and acceptance are not complied with, and 
no doubt this is true. But it misses the point. The Remedies chapter 
raises what ultimately is a philosophical question: What promises are to 
be enforced and why? The doctrine of Consideration is the answer given 
by the common law to these questions.* 8

exists a remedy for a violated right, and what the nature of that remedy would be if one existed. 
In N.Y. Life Ins. Co. v. Viglas, 297 U.S. 672 (1936), included in the last chapter in Freedman’s 
book, Mr. Justice Cardozo says that the court will find a remedy where there has been a wrong. 
These cases show that the answer is not that clear.

At this point one might also want to include the other side of the coin—a case involving 
the wilful performance of a contract. See, eg., Wolf v. Marlton Corp., 57 N.J. Super. 278, 154 
A.2d 625 (Sup. Ct., App. Div. 1959), in which a buyer, not able to convince the seller to let 
him out of a contract for the purchase of a house, threatened to uphold the contract, buy the 
house, and sell it to an undesirable person and thereby ruin the reputation of the seller-builder 
and lower the value of the tract.

7 J. Dawson & W. Harvey, Contracts and Contracts Remedies (1959); L. Fuller 
& R. Braucher, Basic Contract Law (1964).

s See R. Pound, Introduction to the Philosophy of Law, ch. 6 (1922).

No treatment of Consideration is adequate without a voyage into the 
vagaries of Estoppel, and the earlier the student gets this under his belt, 
the sooner he will be able to understand part of the underlying rationale 
of the law generally, no less Contract law specifically. In this chapter, 
therefore, Freedman introduces the familiar promissory estoppel and equi
table estoppel. In addition, however, and to the best of my knowledge 
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this is unique to American Contracts casebooks, Freedman includes ma
terials on the English High Trees estoppel, which is considered to be one 
of the most important innovations in Contract law for quite some time.9 

Freedman then turns to the formalities of Contract law—the prob
lems of formation. Included within this material is a separate section on 
the problem of manifestation of assent through an agent. This may very 
well be the student’s only exposure to traditional agency problems since 
the first year course in Agency has become like the platypus—virtually 
extinct. The inclusion of several cases on agency .is most beneficial for 
introducing the student to this branch of the law as well as rounding out 
the examination of problems of communication in a business environ
ment.

9 See C. Cheshire & C. Fifoot, The Law of Contract 81-87 (6th ed. 1964); G. 
Treitel, The Law of Contract 84-87 (2d ed. 1966); Campbell, Gratuitous Waiver of 
Contractual Obligations, 1 N.Z.U.L. Rev. 232 (1964); Turner, "High Trees House” Re-In
spected—Promissory Estoppel in 1963, 1 N.Z.U.L. Rev. 185 (1964). The name "High Trees” 
comes from the case promulgating the rule, Central London Property Trust, Ltd. v. High Trees 
House, Ltd., [1947] 1 K.B. 130. Failure of the American casebooks to pick up this doctrine 
is a highly significant omission since the High Trees estoppel represents the first major judi
cial attempt to overhaul the doctrine of consideration. See Blackshield, Constitutionalism and 
Comstockery, 14 Kans. L. Rev. 403, 436 n.185 (1966); Denning, The Way of an Iconoclast, 
3 Sydney L. Rev. 208 (1960); Denning, Recent Developments in the Doctrine of Considera
tion, 15 Mod. L. Rev. 1 (1952).

Estoppel material at this juncture also has the advantage of continuing one of the major 
themes running through the Freedman book—the relationship between contract and tort. In 
addition, the material emphasizes the fact that certain business actions can give rise to lawsuits 
even though these actions are not strictly speaking ex contractu or ex delictu. The problem of 
the appropriate remedy, dealt with in depth in the previous chapter, thus recurs here where the 
problem is more sophisticated.

Succeeding chapters deal with Conditions, Assignments, Third Party 
Beneficiaries and Privity of Contract, Renegotiation of Contractual Obli
gations, and Advising the Aggrieved Party on a Course of Action. The 
last chapters bring the discussion back around to the ever important topic 
of Remedy—the book has thus come full circle. One is tempted to sug
gest that literature provides an example of a book coming full circle— 
James Joyce’s Finnegan’s Wake. One is also tempted to suggest that the 
comparison of the two books does not stop there, a fact to which student 
affirmation is far from lacking.

One of the most important aspects of the Freedman book is its heavy 
emphasis on the Uniform Commercial Code. Throughout the book, vir
tually every section contains references to the Code and problems to be 
solved under the Code. The case material is subjected to Code scrutiny 
in class, and at least one major question on the Code appears on Freed
man’s Contracts exam. This great stress on the Code serves several func
tions. In the first place, the Code is law in every state except Louisiana 
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and is thus highly relevant for students from all parts of the country 
(except Louisiana; but these students can see what they are missing). The 
Code undoubtedly changes many Contracts principles by its express terms 
and will change many more by implication and analogy.10 Second, the 
introduction of a code to first year students serves as a method for sup
plementing or comparing judicial case law reasoning. The student learns 
how to think like a judge as well as a legislator and to appreciate the dif
ference between these two reasoning processes.11 In addition, he learns 
to work out problems under a code and compare this with problems 
raised by case law. The systematic comparison of Code and case equips 
the student with the full panoply of lawyer’s tools for legal thinking. 
Finally, the student is better able to handle higher level courses such as 
Commercial Law, Sales, Secured Transactions, etc., which subject the 
U.C.C. to intense and minute scrutiny. The student already familiar with 
the Uniform Commercial Labyrinth will adapt to the commercial law 
courses far more quickly and meaningfully than a student who has not 
had the pleasure of a nodding acquaintance with that singular document.

10 See R. Duesenberg & L. King, Sales and Bulk Transfers ch. 4 (1966); Anderson, 
Contracts Law in the Uniform Commercial Code (pts. 1-2), 1 III. Cont. Leg. Educ. 1, 65 
(1963).

11 Hawkland, Uniform Commercial "Code” Methodology, 1962 U. ILL. L.F. 291.

Freedman includes an appendix containing 17 exam questions guar
anteed to confound and confuse the hale and heartiest Contracts scholars. 
The questions can be used on an exam (as Freedman does, but changing 
the answers each year to avoid a "pat” answer developing), for study 
group or review purposes, or in the classroom in a problem-method for
mat.

Freedman’s book, however, is not without its faults. The omission 
of many aspects of Contracts law may deprive the book of popular ac
ceptance. Similarly, by honing down the law, it has become a highly 
personal book and may therefore not be sufficiently clear to Contracts 
teachers who might plan to use it. The inclusion of a detailed teachers’ 
manual would go far towards suggesting the material to be brought out 
in each case and the purpose behind the inclusion of that particular case 
which was chosen.

Another objection is the lack of note material. A casebook should 
not be a hornbook but it should furnish a guide to where the student 
might look to improve his knowledge on certain points. A few citations 
in each chapter to the better and more relevant material might save the 
hapless first year student many miserable hours in the library not finding 
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the enlightenment he so desperately seeks. Other types of note material 
are also lacking.12

12 The examination of communication problems in business would be substantially fur
thered by the articles on business practices authored by Professor Stewart Macaulay. Macaulay, 
Non-Contractual Relations in Business: A Preliminary Study, 28 Am. SOC. Rev. 55 (1963); 
Macaulay, The Use and Nonuse of Contracts in the Manufacturing Industry, 9 Prac. Law., 
Nov. 1963, at 13. At a minimum, there should be citations to Professor Macaulay’s works so 
that the student would at least be aware that they exist. Inclusion of excerpts from his works 
would be a significant addition to the casebook.

w See Time, May 13, 1966, at 81.
14 Freedman, The Professional Responsibility of the Prosecuting Attorney, 55 GEO. L.J. 

1030, 1047 (1967).
15 Freedman, supra note 14; Freedman, Professional Responsibility of the Criminal Defense 

Lawyer: The Three Hardest Questions, 64 Mich. L. Rev. 1469 (1966).
16 Freedman includes a problem in the book designed to raise many of the ethical problems 

involved in this area of the law. Because there is little material, if any, on ethics to which the 
student is exposed throughout his law school career, more material here would be highly bene
ficial. M. Freedman, Cases on Contracts 84 (2d ed. 1967).

One of the major criticisms is the woefully sparse material on the 
Statute of Frauds. Professor Freedman has decided to include cases on 
the Statute in the first chapter but the materials put together are not suf
ficient even to convey the range of problems raised by the Statute, no less 
suggest possible solutions. This section is perhaps the weakest in the 
book and much in need of supplementation.

Professor Freedman has established himself as a leading authority in 
the field of legal ethics.13 One wishes that he had turned his situational 
approach14 to the law of Contracts and included a note dealing with the 
ethical obligations, if any, of a lawyer who drafts adhesion contracts, uses 
oppressive bargaining power wielded by his client to work a harsh bargain 
or settlement on a "weak” businessman, and so on. In the conflict be
tween public policy and private contract, surely the lawyer faces ethical 
problems. One wishes that Professor Freedman had explored this area 
with the same depth and perception that he has brought to bear on the 
ethical problems of defense attorneys and of prosecutors.1'' Perhaps we 
can hope to see such a note in a subsequent edition.16

Minor, but annoying, points about the book include the fact that there 
is no Table of Cases and no Index. It is true that the Table of Contents 
lists the cases but this is no substitute for an alphabetical list of cases to 
expedite research.

Ultimately, as was noted earlier, the great attraction, or downfall, of 
the book lies in the conscious attempt by the author to strip down the 
law of Contracts and work from the heart out to the flesh. This ap
proach may be too "raw” for many who themselves prefer a fuller inclu
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sion of materials. This matter of preference, coupled with the decision to 
accept or reject the major themes Freedman stresses by his case selection, 
is what helps the teacher determine whether or not to use the book. A 
reviewer obviously cannot legislate preferences on the part of his audi
ence, but, for whatever it is worth, I intend to use Freedman’s new edition 
of Cases on Contracts.

Alan W. Scheflin*

• B.A. 1963, University of Virginia; LL.B. 1966, George Washington; LL.M. 1967, Har
vard; Associate Professor of Law, Georgetown Law Center.
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