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CIVIL APPEALS: ARE THEY USEFUL
IN THE ADMINISTRATION OF JUSTICE?
Irving Wilner*

After tracing the history of the modern appellate court system, Mr.
Wilner suggests that the justifications most often given for civil appeals
are neither theoretically valid nor practically attainable. The present
system, the author concludes, fails to provide the legal guidance and
quick termination of conflicts required by a complex society and should
be abolished in civil cases not raising constitutional questions or in
volving primary administrative jurisdiction.

In an age which has seen the growth of entirely new fields of law, a
rapidly growing fusion of law and equity, and a nearly thorough over
haul of civil procedure, the permanence of civil appeals has remained
remarkably unchallenged. Few of the technological and normative
girders sustaining our legal edifice can rival the appellate procedure in
importance or effect. Yet, it has successfully avoided any inquiry into
its utility or theory. With but rare exceptions,*
12legal writing concerned
with appeals, voluminous as it is both in the judicial and extra-judicial
sectors, is of a technical nature, addressed to the mechanics of practice
and procedure." Basically, there continues in this country a general,
matter-of-course acceptance of the right of a nonprevailing party to civil
litigation to have one or more appeals.
It might be profitable to look into the current vitality of some of
the traditional premises underlying the appellate process. Such a re
examination assumes particular significance from the precedent-generat
ing function of appellate tribunals and is, therefore, not without rele
vance to some of the central issues dominating the current crisis in the
law.3
Whatever its ttltima ratio, the existence of courts of review or appeal
presupposes that tribunals ranking lower in the hierarchical scale are
not infallible. Although the appellate process is the great ambient in
* B.A., 1932, Clark University; LL.B., 1935, LL.M., 1936, University of Pennsylvania;
member of the District of Columbia and United States Supreme Court bars.
1 See, e.g., Wright, The Doubtful Omniscience of Appellate Courts, 41 Minn. L. Rev.
751 (1957).
2 See, e.g., Holtzoff, Interlocutory Appeal in the Federal Courts, 47 Geo. L.J. 474 (1959);
Rossman, Appellate Practice and Advocacy, 16 F.R.D. 403 (1955); Note, Appealability in
the Federal Courts, 75 Harv. L. Rev. 351 (1961).
3 See Address by Chief Justice Warren before the Annual Meeting of the American Law
Institute, N.Y. Times, May 19, 1965, at 23, col. 3; K. Llewellyn, The Common Law
Tradition: Deciding Appeals 3-4 (I960); F. Rodell, Woe Unto You, Lawyers!
(1939).
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the law, there is no objective criterion, either theoretical or practical,
whereby it may be demonstrated that the pronouncement of the review
ing court is necessarily the "correct” legal evaluation of the transaction
or occurrence upon which it passes judgment. All that can be claimed
for it is that it is the authoritative opinion or expression of a legal value
judgment upon the matter inquired into. This authoritativeness is
founded on some constitutional or statutory fiat, and not upon any in
trinsic superior authenticity of legal formulations of appellate judges as
such. It may not, for example, be assumed that appellate judges are
necessarily superior in legal learning, legal experience, or general knowl
edge to their colleagues in "inferior” courts, even though it has been sug
gested that a lessened efficiency in the performance of trial courts in
England contributed to the increasing importance of appellate courts.4
The established practice in the federal system of assigning district judges
to sit on panels in courts of appeal5 refutes such an assumption.

Constitutional or statutory provision for appeal is in recognition of
an assumed need to correct errors committed by trial courts or by review
ing courts of lower rank.6 The province of an appellate court, de
scribed by the term of art, "jurisdiction in error,” is generally limited to
an inquiry as to whether a judgment, when rendered, was erroneous or
not. A judgment may, however, be reversed on appeal even if not
erroneous when entered: "[I]f, subsequent to the judgment, and be
fore the decision of the appellate court, a law intervenes and positively
changes the rule which governs, the law must be obeyed, or its obliga
tion denied.”7 Review of the finding of applicable law does not, how
ever, adequately sum up the full scope of the work of appellate courts.
Dean Pound adds "review of the process of ascertaining the facts, . . .
review of the finding of the applicable law, and ... the authoritative
ascertainment and declaration of a legal precept for such cases as the one
in hand, where none has been clearly promulgated.”8

This theory of appeal has been enlarged by an increasing willingness
of reviewing courts to pronounce judgment on activity of lower courts
which was not even complained of by the appealing party, i.e., not as
signed as error. This expansion was achieved by cataloging error into

4Veeder, A Century of English Judicature, 1800-1900, in 1 Select Essays IN AngloAmerican Legal History 730, 755 (1907).
5 28 U.S.C. § 292(a) (1964).
6 Marbury v. Madison, 5 U.S. (1 Cranch) 137, 175 (1803).
7 United States v. The Schooner Peggy, 5 U.S. (1 Cranch) 102, 108 (1801).
s R. Pound, Appellate Procedure in Civil Cases 3 (1941).
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"plain” error of a fundamental nature,9 "egregious” error,10 or the more
common "prejudicial” or “material” error.11 At its widest, the theory
of appeal becomes less and less concerned with the existence of actual
error—as the term becomes synonymous with unfairness or injustice.
An unfair or unjust judgment below is error, and the object of the ap
pellate procedure becomes that of correcting unfairness12 and of doing
practical justice between the parties.13
Thus, it is quite apparent that modern statutory terminology pro
viding for "jurisdiction of appeals”14 has little in common with the
highly technical writ-in-error proceeding at common law. In constitu
tional and statutory interpretation and in the application of common
law principles, reversals of the decisions of lower courts result rarely for
error. As Karl Llewellyn observed, most reversals occur because the
rule applied, sound enough in its day, is no longer deemed to be of util
ity.15 Judgments are set aside not because they fail to apply existing
rules, but because they do. Confusing to lawyers, this situation is be
wildering to their clients and to the public. A pragmatic evaluation of
our system of administering justice can be constructive only if it ques
tions the need for courts to hear appeals in civil cases.1617
I.

Historical Background of Appeals

The unquestioning acceptance of appellate review in civil cases1' is
9 E.g., Sibbach v. Wilson & Co., 312 U.S. 1, 16 (1940); see Vestal, Sua Sporite Considera
tion in Appellate Review, 27 Fordham L. Rev. 477, 503 (1959).
10 Fisher v. United States, 328 U.S. 463, 476 (1946).
11 Id. at 467.
12 Cf. R. POUND, supra note 8, at 3.
13 See, e.g., Murdock v. Ward, 178 U.S. 139, 149 (1900); Commercial Nat’l Bank v.
Parsons, 144 F.2d 231, 240 (5th Cir. 1944), cert, denied, 323 U.S. 796 (1945) (appellate
courts sit “to do justice between the parties, not merely to decide points in a tilt between law
yers”).
14 E.g., 28 U.S.C. § 1291 (1964). This statute, which provides for the jurisdiction of the
United States Circuit Courts of Appeals, succeeds § 22 of the Judiciary Act of 1789, which
allowed review of lower court decisions by writ of error, f.e., only to the extent that rigidly
identifiable errors of law appeared on the record.
I0K. Llewellyn, The Common Law Tradition: Deciding Appeals 305 (1960).
1® Judicial review of decisions of administrative bodies is outside the scope of this article.
Whether denominated "judicial” or not, a review of administrative decisions or orders is not,
properly speaking, a "review,” but, due to the party-judge identity in the administrative body,
really the first determination by an impartial tribunal.
Because of the inherent disparity of power, prestige, and financial means between the
"People” and an accused, appeals in criminal proceedings involve considerations not present
in ordinary civil appeals and are therefore likewise excluded from the present discussion.
17 Judicial review of legislation to determine its constitutionality’ is outside the scope of
this paper. For an interesting appraisal of this type of review and its compatibility with
democratic processes, see Rostow, The Democratic Character of Judicial Review, 66 Harv.
L. Rev. 193 (1952).
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especially remarkable in view of the relative recency of appeals and their
admitted constitutional nonessentiality in the administration of justice.18
As late as 1907 the right of appeal was spoken of as "a modern con
ception. Down to very recent times it was rigidly withheld save in a
strictly limited class of cases . . . .”19 Before the enactment of the Judi
cature Act of 1873 there was no reasonably common true appeal from
one court to another in England.20 In fact, even a relatively recent edi
tion of an authoritative history of English law contains hardly any refer
ence to appeals in the customary sense.21 What we now call appeals
are the descendants of the common-law proceeding in error—for errors
appearing on the record. The “in error” mode of review itself suc
ceeded the more primitive writ of "attaint,” an accusation of perjury
against the jury with possible penal consequences.22 Allegation of error
by writ of false judgment against a judge was the logical extension of
this practice of complaining against a jury for a false verdict. It im
posed upon the judge, rather than upon the winning party, the burden
of defending and maintaining the judgment.23
In this country likewise, the general availability of one or more re
view levels to every disappointed party to a trial is of rather recent origin.
In the federal judicial system, though certain appeals were afforded by
the First Judiciary Act,24*the circuit courts of appeal did not come into
being until 1891,23 and not until 1889 had there been an appeal of
right in criminal cases.26 Availability of a forum for review resulted in
a proliferation of appeals, a phenomenon by no means peculiar to this
18 See note 28 infra and accompanying text.
19 Veeder, supra note 4, at 754; see 2 F. Pollock & F. Maitland, The History of
English Law 664 (2d ed. 1898).
20 Sanderland, Improvement of Appellate Procedure, 26 Iowa L. Rev. 3, 7 (1940).
21 The index volume of W. Holdsworth, A HISTORY OF English Law (E. Potton ed.
1932) cites under the heading of "appeals” references to the Statute of Appeals of 1533, a
statute that brought to the King ultimate appeals from matters within the competence of eccle
siastical courts. Another reference compares the unlimited license of appeal in the Court of
Chancery with the restricted "in error” proceeding in the common-law court; still another
reference uses "appeal” in the unaccustomed sense of a procedure whereby one subject could
accuse another of a crime before the King. Appeal in the latter sense is also noted in 2 F.
Pollock & F. Maitland, The History of English Law 572 (2d ed. 1898).
22 2 W. Holdsworth, supra note 21, at 337-42.
Id. at 213-14; R. POUND, supra note 8, at 25-27. The transition from impeachment
of judgment-finder, with "appeal” sometimes taking the form of wager of battle, to the mod
ern impeachment of judgment had a parallel development in France during the fourteenth
century. A. Engelmann, A History of Continental Civil Procedure, in 7 CONTINENTAL
Legal History Series 685-88 (R. Millar ed. 1927).
24 Act of Sept. 24, 1789, ch. 20, §§ 21, 22, 1 Stat. 83.
28 Act of Mar. 3, 1891, ch. 517, 26 Stat. 826.
20 Act of Feb. 6, 1889, ch. 113, § 6, 25 Stat. 655; see Cobbledick v. United States, 309
U.S. 323, 325 (1940).
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country.2' Significantly, as the general public increasingly utilized these
extended facilities in a sporting quest for a favorable verdict, there de
veloped in some of the highest echelons of the legal profession outside
of the trial bar an attitude of sophisticated restraint toward the whole
reviewing process. The Supreme Court of the United States decided
that the constitutional requirement of due process did not require the
affording of an opportunity for an appeal in civil or criminal cases.’5
Earlier, Alexander Hamilton had not been at all optimistic about grant
ing substantial appellate power to the United States courts. He said he
would consider “everything calculated to give, in practice, an unre
strained course to appeals as a source of public and private inconve
nience.”27
29
28
All the present and historic forms of court review had their genesis
in the ancient custom of addressing a plea to the supreme political au
thority for relief from unfavorable action of his officials, including
judges.30 The medieval church adapted this review system to its eccle
siastical courts, and this is where English lawyers got "their first sight of
appeals being carried from court to court.”31 The extent to which this
tradition is of continuing value deserves consideration.
II.

Theory and Practice in Appellate Review

The law concerning appeals is replete with contradictions. For ex
ample, it is incongruous to observe a practice so prevalent and far-reach
ing in its effect as appellate review persevere against an unbroken line
of decisions of the highest authority declaring it unnecessary for due
27 Baldwin tells of a series of seven trials and eight appeals in one case, extending from
1882 to 1902. S. Baldwin, The American Judiciary 366-67 (1905). To his statement
concerning the "rather excessive penchant for appeal in Victorian England,” R.C.K. Ensor
adds the quaint comment: "for the jurisprudence of case law, the more appeals the merrier.”
R. Ensor, Courts and Judges in France, Germany, and England 704 (1933). In
France, during the two and one-half centuries preceding the Revolution, the royal officials
"when they first assumed complete control of the courts, multiplied largely both the possi
bility and forms of appeal,” due in some measure to a realization "of the ease with which
error may enter judicial decision” and to the fact that conduct of cases came to lie "wholly in
the hands of lawyers.” A. ENGELMANN, supra note 23, at 728.
28Dohany v. Rogers, 281 U.S. 362, 369 (1929); Reetz v. Michigan, 188 U.S. 505, 507
(1903); McKane v. Durston, 153 U.S. 684, 687 (1894); see Griffin v. Illinois, 351 U.S. 12,
18 (1955).
29 The Federalist No. 81, at 415 (Everyman ed. 1911). Sir Charles Bowen expressed
the same view in England over one hundred years later. Bowen, Progress in the Administra
tion of Justice During the Victorian Period, in 1 Select Essays in Anglo-American
Legal History 516 (1907).
30 Scrutton, Roman Law Influence in Chancery, Church Courts, Admiralty, and Law Mer
chant, in 1 Select Essays in Anglo-American Legal History 208, 214 (1907); see A.
Engelmann, supra note 23, at 367-68.
31 T. Plunkett, A Concise History of the Common Law 367 (4th ed. 1948); A.
Engelmann, supra note 23, at 487.
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process.32 This contradiction is not overcome merely by stating that ap
peals are creatures of legislative enactments. If constitutionally valid
and civilized standards of judicial administration are attainable without
such appeals, it is hard to appreciate their ultimate purpose.
While insisting that their concern is with questions of law, not of
fact, courts of appeal are equally insistent that legal questions be pre
sented in the context of a live case or controversy. Moot cases are be
yond appellate scrutiny even if their vitality is terminated for mere
technical reasons and the question involved survives the technical im
pediment not only for the parties but for the public.33
It is not self-evident why law stands in greater need of corrective
action than fact. Much has been said to cast doubt- upon the validity
of the fact-law dichotomy.3435Nevertheless, it is the law, rather than the
facts, which is assumed to require a double check by an appellate court.
It may be granted that "matching,” or the application of law to fact, ac
counts for the major part of the activity of appellate courts, but, at the
point of application, the law applied is supposedly a principle derived
from a reasoned analysis of past combinations of facts. This contradicts
the assumed premises, for if the sole concern of the appellate courts is
with correct exposition of legal principle, why is it essential that the
pronouncement of this principle be made only in the context of the facts
of an actual case? On the other hand, if case-directed appeals are the
only mode of review, how does this requirement comport with reversals
of judgments on theories upon which cases have not been tried and
which have not been assigned as error before the reviewing court? In
ruling out the existence of a federal common law in diversity-of-citizenship jurisdiction, Erie R.R. v. Tomp kins’’'1 was certainly of momentous
significance. But, since all the parties to that action had assumed
throughout the entire litigation, including the argument before the
Supreme Court, that the contrary view set forth in Swift v. Tyson36 gov
erned their case, why was the vehicle of an actual case deemed indis
pensable for a sua sponte pronouncement of legal principle?
Courts of appeal also assert that they will review only final judg32 E.g., Ex parte Abdu, 247 U.S. 27, 30 (1918); McKane v. Durston, 153 U.S. 684, 687
(1894).
33 Williams v. Simons, 355 U.S. 49, 57 (1957); Amalgamated Street Employees v. Wis
consin Bd., 340 U.S. 416, 418 (1951); Shaffer v. Howard, 249 U.S. 200, 201 (1919); Mills
v. Green, 159 U.S. 651, 653 (1895).
However, the fact that a claim is uncontested does not prevent the action to collect it from
being a "case or controversy.” A judgment upon consent is a "judicial act.” Pope v. United
States, 323 U.S. 1, 12 (1944).
31 See notes 82-91 infra and accompanying text.
35 304 U.S. 64 (1938).
33 41 U.S. (16 Pet.) 1 (1842).
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merits.3' Only in a highly relative sense can one attribute finality to a
judgment under review, with the possibility of reversal as the motive for
seeking review in the first place. Increasingly, appellate courts are
tending to direct their review toward furtherance of their conception
(generally not even unanimous) of substantive justice rather than the
correction of specified error.37
38 When providing guidance to the in
ferior courts is asserted as the principal function of review, the require
ment of a final judgment frustrates and contradicts that purpose. For
if appellate courts sit to guide inferior courts, why must the guidance
be delayed until after the trial has run its course? Technical definitions
aside, a trial is a method for the marshalling and asserting of legally sig
nificant facts.39 It would seem, therefore, that to be truly effective the
guidance should be given when the legal significance of adduced facts
is about to be weighed and determined, i.e., during, or even before, the
trial.40
Under existing practice, there is not only an absolute lack of specific
guidance in advance of final decision, but the guidance upon review is
often niggardly and inadequate. Motivated by a narrow interpretation
of ratio decidendi,*1 or by a deliberate effort to avoid even the appear
ance of intervention,42 appellate courts often give considerably less than
a total disposition to the litigation under review.43
37 See notes 47-65 infra and accompanying text.
38See, eg., Ferguson v. Moore-McCormack Lines, Inc., 352 U.S. 500, 524-48 (1957)
(Frankfurter, J., dissenting); Murdock v. Ward, 178 U.S. 139, 149 (1900); Wright, supra
note 1.
39 This is suggested as a more concise substitute for the customary definition: (1) finding
the facts, (2) finding the law, and (3) applying the law to the facts.
40 The advance guidance permitted by certification of specified questions from the circuit
courts of appeal to the Supreme Court is an excellent example of the intelligent substitution
of appellate preview for review. 28 U.S.C. § 1254(3) (1964). However, the Supreme Court
views this procedure with disfavor and seldom uses it. Wisniewski v. United States, 353 U.S.
901 (1957); see 43 Iowa L. Rev. 432 (1958).
The Judicial Code also permits a discretionary accelerated appeal of an otherwise nonappealable interlocutory order from the district courts to the courts of appeal. 28 U.S.C. §
1294(4)(b) (1964); see Moore & Vestal, Present and Potential Role of Certification in Federal
Appellate Procedure, 35 Va. L. Rev. 1, 45 (1949).
There is evidence that such a guidance system existed in England and in the civil-law
countries. Veeder, supra note 4, at 755; cf. A. Engelmann, supra note 23, at 796-97.
irSee, e.g., Lawlor v. National Screen Servs., 352 U.S. 992 (1957), in which, despite the
circuit court's proper decision on the question appealed from, the Supreme Court reversed to
insure that the district court would not consider itself bound by the considerations the circuit
court gave to the remaining issues. Three justices dissented, saying: "It is a customary prac
tice for the Court of Appeals, in sending a case back to the District Court for trial, to give
guidance on issues that may arise in the course of the trial in order to avoid needless appeals
and retrials.” Id. at 994 (Frankfurter, Burton, & Harlan, JJ., dissenting).
42 See, eg., Gold v. United States, 352 U.S. 985 (1957).
43 Daisey v. Colonial Parking, Inc., 118 U.S. App. D.C. 31, 331 F.2d 777 (1963), is an
apt illustration of the unreality of much of our appellate procedure. In a case based on negli-
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Finally, though appeals are not required by due process,41*
44there
remain some serious questions concerning equal protection, despite deci
sions which have confused the two constitutional concepts.45 For even
if it is conceded that no one is constitutionally entitled to an appeal, the
increasingly activist attitude of courts of appeal46 makes the basis of clas
sification in extending or withholding the right of appeal an important
inquiry.

III.

The Requirement of Finality

Finality of judgment has traditionally been the "polestar of . . . ap
pellate procedure.”47 It has been a jurisdictional requirement4849
50in the
federal system since the appeals provisions of the Judiciary Act of 1789-19
It has been codified by providing for appeals to the United States cir
cuit courts of appeal only "from all final decisions” of the district
courts.00 The Supreme Court read the intent of this code provision to
be "to disallow appeals from any decision which is tentative, informal,
or incomplete.”51
Legal history affords a basis for speculating that the insistence upon
finality derives from the fact that until the fifteenth century appeal? were
directed against the judge rather than the judgment.52 The accusation
of false judgment sounded in tort and, as Holdsworth suggests, could
not be maintained until the action of the judge was "settled by judg
ment,” i.e., finalized.53 However, history cannot account for the rigor
with which this requirement has been enforced.54 It results more from
gence in maintaining real premises, the trial judge directed a verdict at the close of the opening
statement by plaintiff’s counsel. On appeal the court reversed and remanded by a two-to-one
vote. Of the two judges who voted for reversal, one considered it unnecessary to consider the
substantive law involved because of the narrow and technical reason that he did not favor
directed verdicts upon an opening statement. Upon remand, the trial judge confessed his
inability to instruct the jury, for lack of an authoritative opinion from the court of appeals.
44 See note 28 supra and accompanying text.
45 See, e.g., Pittsburgh, C., C. & St. L. Ry. v. Backus, 154 U.S. 421, 427 (1894).
46 See notes 9-16 supra and accompanying text.
47LaBuy v. Howes Leather Co., 352 U.S. 249, 268 (1957) (Brennan, J., dissenting).
4S Roche v. Evaporated Milk Ass’n, 319 U.S. 21, 29-30 (1943).
49 Act of Sept. 24, 1789, ch. 20, § 22, 1 Stat. 84; see Note, Discretionary Appeals of Dis
trict Court Orders: A Guided Tour Through Section 1292(b) of the Judicial Code, 69 Yale
L.J. 333 (1958).
50 28 U.S.C. § 1291 (1964).
51 Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1949).
52 See note 23 supra and accompanying text.
53 1 W. Holdsworth, supra note 21, at 214.
54 See, e.g., Collins v. Miller, 252 U.S. 364, 368 (1920). Original Rule 54(b) of the
Federal Rules of Civil Procedure relaxed the finality requirement somewhat in cases involving
multiple parties or claims, and substituted for the requirement of absolute finality, a require-
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the feeling that piecemeal disposition on appeal tends to enfeeble judi
cial administration. A prohibition of such practice, said the Supreme
Court in Cobbledick v. United States, avoids "the obstruction to just
claims that would come from permitting the harassment and cost of a
succession of separate appeals from the various rulings to which a liti
gation may give rise, from its initiation to entry of judgment.”*
55*57
Plausible as these reasons are for a finality requirement, there are
equally compelling pressures which have forced courts and legislatures
to carve out exceptions to it. For example, Congress had provided for
certain interlocutory appeals,00 and the Supreme Court has allowed others
on the basis of a purportedly "practical rather than technical” construc
tion of the finality requirement? ‘ This is a somewhat confusing de
velopment. The Supreme Court itself in a subsequent case found it
difficult to determine "whether interlocutory appeals are of advantage
to an efficient administration of justice.”58
Even a hasty look at the relevant source material shows that the
seemingly rigid principle of finality has been greatly distorted by ad hoc
pressures. It is important to note some of these inroads here because
they accurately mirror the unrealistic entanglements that result from the
inherent inconsistency of a reviewing court system.
Appeals are allowed by statute from interlocutory orders granting,
refusing, or dissolving injunctions, orders governing receiverships, and
to some extent actions in admiralty and patent litigation.59* The Court
itself has allowed appeals from interlocutory orders "which finally de
termine claims of right separable from and collateral to, rights asserted
in the action, too important to be denied review and too independent
of the cause itself to require that appellate consideration be deferred
until the whole case is adjudicated,”00 or interlocutory orders of such a
ment that the district court have fully determined a "judicial unit” of a civil action involving
multiple claims or parties. New rule 54(b) makes the appealability of part of a civil action
depend entirely upon the district court’s determination that a "judicial unit” of a multiple
action is final and appealable. 6 J. MOORE, Federal Practice
54.19-54.43 (2d ed.
1953).
55 309 U.S. 323, 325 (1940).
5«$«?, e.g., 28 U.S.C. §§ 1291, 1292 (1964).
57 Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1949).
58 Baltimore Contractors, Inc. v. Brodinger, 348 U.S. 176, 185 (1955). Appeals from
interlocutory orders in England are largely governed by the Supreme Court of Judicature Act
of 1925, 15 & 16 Geo. 5, ch. 49, § 31 (i). See 5 Halsbury's Statutes of England 360
(2d ed. R. Burrows 1948). Generally, such appeals require leave of the trial judge or of the
court of appeal.
59 2 8 U.S.C. § 1292 (1964).
99 Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1949); cf. Toledo Ry. &
Light Co. v. Hill, 244 U.S. 49, 51-52 (1917). But cf. Ex parte American Steel Barrel Co
230 U.S. 35, 45 (1913).
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nature as to lead the court to conclude that a denial of review from
such order would practically defeat the right to review altogether.1'1
These unstructured patterns resulting from ad hoc pressures to cir
cumvent the final judgment rule are also observable in methods of re
view procedurally outside the main federal appeals channel, such as the
All-Writs Act,61
62 habeas corpus,63 and the certification of questions of
law by inferior courts to reviewing courts in advance of final judgment.64
Furthermore, in the federal and state appellate systems some courts "in
timate” their view on the substantive question raised by an appeal,
while refusing to entertain the appeal because of the absence of a final
judgment.65*67
Essentially, these departures reveal an underlying uncertainty about
the scope and function of appellate courts in our adjudicatory system,
although preoccupation with endless details allows no more than an oc
casional hint of the true dimensions of the problem to appear in appel
late opinions.
IV.

Uniformity

The often articulated claim that appeals tend to promote uniformity
and evenhanded justice is not easily substantiated. Uniformity is no
more guaranteed by the equal protection clause of the fourteenth amend
ment than is the right to appeal by the due process clause.66 Neither
amendment assures immunity from judicial error or inconsistency, and a
claim of departure from precedent is not a basis for claiming a denial
of equal protection, regardless of the actual inequality inevitably pro
duced by the change of applicable rule.6'
The assumption that litigants expect uniform decisions does not rest
on any firmer foundations. It is simply not verifiable that citizen A is
passionately addicted to the proposition that judge C must give the iden
tical instruction to the jury in his lawsuit against B as that which judge
61 Cobbledick v. United States, 309 U.S. 323, 324 (1940) (dictum).
c2 28 U.S.C. § 1651(a) (1964); see, e.g., LaBuy v. Howes Leather Co., 352 U.S. 249
(1957).
63 28 U.S.C. §§ 2241-55 (1964); see Fay v. Noia, 372 U.S. 391 (1963).
64 28 U.S.C. §§ 1254(3), 1255, 1292(4)(b); see note 40 supra and accompanying text.
65 ice, e.g., Southern Ry. v. Madden, 224 F.2d 320, 321 (4th Cir. 1955), cert, denied, 352
U.S. 953 (1956). See also 58 Colum. L. Rev. 1306 (1958).
66"[T}he fourteenth amendment does not in guaranteeing equal protection of the laws,
assure uniformity of judicial decisions . . . any more than in guaranteeing due process it as
sures immunity from judicial error . . . .” Milwaukee Elec. Co. v. Wisconsin, 252 U.S. 100,
106 (1920).
67 Id.', see Fidelity & Columbia Trust Co. v. Louisville, 245 U.S. 54, 59-60 (1917); Lom
bard v. West Chicago Park Comm’rs, 181 U.S. 33, 44 (1901).
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X gave under "identical facts” in a lawsuit between K and L five years
earlier in a courthouse located hundreds of miles away from the one
where A lodged his complaint. More likely, A knows nothing of the
difficulties which beset K and L and is not even aware of their existence.
A is not interested in the supposed uniformity of a legal principle which
he neither knows nor understands, and as to the correctness and applica
tion of which his and his opponent’s lawyers are at loggerheads. He is
keenly interested only in that he be dealt with fairly—that he have a
reasonable opportunity to state his claim or defense, to call witnesses and
present evidence, to cross-examine, and, foremost, that he be heard by a
fair and impartial tribunal.
Whatever the validity of rules, as a practical matter they and the de
gree of uniformity with which they are applied are only of professional
concern to judges and lawyers. For the public, doing of justice can by
no means be equated with pronouncing rules. Furthermore, to the ex
tent that the public becomes aware of inconsistency of decisions, it will
probably accept them with the same understanding with which it accepts
the extreme diversification of sanctions in criminal law. There is noth
ing unique to civil claims arising out of contracts or real estate transac
tions which necessarily demands a more stultified uniformity in applica
tion of principle than does criminal law, where the popular motto used to
be equal punishment for equal crimes. The ultimate impact of criminal
sanctions is certainly no less significant than the assessment of civil dam
ages. Since no serious complaint is heard of the modern practice of
indeterminate sentencing08—even when based largely upon evidence con
tained in probation reports which do not form part of the record proper
—one is hard put to explain why formalized and uniformly applicable
rules as to measure of damages in civil cases are indispensable.
Furthermore, the methodology of the appellate process itself makes
the practical attainment of this theoretical uniformity a near impossi
bility. For example, each time an appellate court overrules a precedent,
it necessarily dispels whatever uniformity may have existed: the an
nounced change is usually only prospective.68
69 Where retroactive effect
is accorded to such an overruling decision,70 the scope of that effect is,
68See, e.g., 18 U.S.C. §§ 4208, 4209 (1964). In fact, the conventional rule-orientation
of the judiciary required that training programs in the social sciences be instituted to educate
judges in the use of their new wide discretion. See Parker, The Education of the Sentencing
Judge, 14 Int. & Comp. L.Q. 206, 222 (1965).
69 See, eg., Molitor v. Kaneland Community Unit Dist. No. 302, 18 Ill. 2d 11, 163 N.E.
2d 89 (1959); Parker v. Port Huron Hosp., 361 Mich. 1, 26-29, 105 N.W.2d 1, 13-15 (I960).
See generally Currier, Time and Change in Judge-Made Law: Prospective Overruling, 51 Va.
L. Rev. 201 (1965).
w See, e.g., Center School Township v. State, 150 Ind. 168, 173, 49 N.E. 961, 962
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of course, determined by numerous extra-legal circumstances, such as the
financial ability of a potential litigant, which lead to arbitrarily different
consequences. Thus even a retroactive decision provides only minimal
uniformity and can be rationalized only by disregarding Mr. Justice
Frankfurter’s wise admonition that "we should not indulge in the fic
tion that the law now announced has always been the law and, therefore,
that those who did not avail themselves of it waived their rights.”11 In
fact, the very freedom of an appellate court to choose between a pro
spective or retroactive application of its precedents produces uncertainty
rather than uniformity.'2
There is a certain element of chance involved in the pronouncement
of a supposedly uniform rule. Many contradictory decisions are handed
down by inferior tribunals of equal jurisdiction, many individuals thus
presumably being victimized by incorrect application of rules or by the
application of the wrong rules. Only in those cases which happen to
be appealed can the court of last resort announce the authoritative rule
which is to govern them, but the mere exercise of the normal initiative
to seek a review of a given case does not always suffice to set the review
ing process in motion. The declaration of the authoritative pronounce
ment thus often depends completely upon events not subject to the con
trol of the parties immediately concerned.71
7374 Unstructured criteria em
72
ployed by reviewing courts for the granting or denial of rehearings or
hearings en banc then further weaken the extent of uniformity in the
application of a rule of law.'4 An additional element of chance is in
(1898); cf. Kuhn v. Fairmont Coal Co., 215 U.S. 349, 372 (1910) (Holmes, J., dissenting);
Fox v. Snow, 6 N.J. 12, 76 A.2d 877 (1950).
71 Griffin v. Illinois, 351 U.S. 12, 26 (1956) (Frankfurter, J., concurring).
72 A state is free to choose between the prospective or retroactive effect of its decisions
without violating equal protection of the laws. Great Northern Ry. v. Sunburst Co., 287
U.S. 358 (1932). In criminal cases the Supreme Court has granted itself a wide discretion in
deciding whether a particular decision will apply prospectively or retroactively. Compare
Linkletter v. Walker, 381 U.S. 618 (1965), with Eskridge v. Washington, 357 U.S. 214
(1958). Mr. Justice Black, however, has accused the Court of “grossly invidious and unfair
discrimination” in failing to apply the fourth amendment exclusionary rule to the states retro
actively. Linkletter v. Walker, supra, at 642 (Black, J., dissenting).
See, e.g., Gondeck v. Pan American World Airways, Inc., 382 U.S. 25 (1965). The
Supreme Court denied both certiorari and rehearing after the First Circuit’s denial of
the plaintiff’s claim. 370 U.S. 918, petition for rehearing denied, 371 U.S. 856 (1962).
Subsequently the Fourth Circuit upheld an award to another Pan American employee in the
same accident. Pan American World Airways, Inc. v. O’Hearne, 335 F.2d 70 (4th Cir. 1963).
The Fifth Circuit then upheld an award to still another employee arising out of the same acci
dent. O’Keefe v. Pan American World Airways, Inc., 338 F.2d 319 (5th Cir. 1964). The
Supreme Court, on its own motion, reopened Gondeck and reversed. 382 U.S. 25 (1965).
Thus it was only the fortuitous occurrence of similar claims arising out of the same accident
which permitted the Court to finally review and settle the case. See also United States v.
Ohio Power Co., 353 U.S. 98 (1957).
74 See Note, The Second Circuit: Federal Judicial Administration in Microcosm, 63
Colum. L. Rev. 874, 897-908 (1963).
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jected when the appeals court chooses to exercise its initiative and decide
a question which was not even considered below, in disregard of the pro
cedural uniformity provided by normal appellate rules.'5
In the face of all these contradictions, the unrelenting pursuit of
uniformity by our appellate courts can be rationalized only by insisting
that uniformity fosters equality and is inherently democratic. How
ever, the equality the law seeks is not a "disembodied equality,”'0 for it
does not demand things which are different "to be treated in law as
though they were the same.”75
77 It prohibits only arbitrary discrimina
76
tion; it does not prohibit discrimination based on intelligent grounds.
The specifics of each situation prescribe the limits of “equal treatment,”
for w'e know of many situations where uniformity in the guise of equal
ity is not only unattainable but even undesirable.78 Although this leaves
much that is uncertain, it is a condition to which the profession can
readily adjust.79
The problem of civil appeals is not identical with the problem of
stare decisis. Appeals are, however, traditionally looked to as a source for
generating generalized principles, which, in turn, are considered useful
not alone for their inherent force but also "to assure that like cases be
decided alike.”80 In this context, the relation between stare decisis and
uniformity is apparent. However, the deterioration which the doctrine
of stare decisis has undergone during recent decades81 tends to weaken,
if not altogether eliminate, an alleged requirement of uniformity as a
reason for preserving the practice of civil appeals.
V.

Fact-Law Distinction

Important to the main question—whether the appellate system is
75 See notes 35-36 supra and accompanying text.
76Tigner v. Texas, 310 U.S. 141, 147 (1940); see Griffin v. Illinois, 351 U.S. 12, 21
(1956).
77Tigner v. Texas, 310 U.S. 141, 147 (1940).
78 For example, intelligent and creative governmental planning may result in various
areas being treated differently within a comprehensive set of zoning regulations. If a court
condemns such heterogeneity as unequal treatment to property holders because it did not
treat all property uniformly, it imposes a distressing conformity upon an entire community.
See Lyold, A Developer Looks at Planned-Unit Development, 114 U. Pa. L. Rev. 1, 6 (1965).
79 Of this condition of uncertainty in the law, Cardozo said: “I have become reconciled to
the uncertainty, because I have grown to see it as inevitable." B. Cardozo, The Nature
of the Judicial Process 166 (1921).
so E. Rostow, The Sovereign Prerogative 26 (1952).
See, e.g., Green v. United States, 356 U.S. 165, 195-96 (1958) (Black, J., dissenting);
Smith v. Allwright, 321 U.S. 649, 665 (1944); Helvering v. Hallock, 309 U.S. 106, 118-19
(1940). Significantly, the House of Lords has recently announced its departure from the view
that its erroneous decisions can be set aright only by Act of Parliament. N.Y. Times, July
27, 1966, at 1, col. 5.
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worth retaining for the ordinary civil case—is a clear understanding of
the relationship of the appellate courts to the trial courts. However,
though the appellate courts purportedly exist to insure certainty and pre
dictability in the trial courts, the present relation between them is itself
difficult to analyze and state in certain terms. The existing confusion
arises when one compares judicial pronouncements that appeals courts
sit only to review specified questions of law82 with decisions that strongly
suggest that the appeals courts are the final stage of the trial system’s
adjudication of the entire case and have an obligation to intervene, if
necessary, and give the findings of fact de novo review.8384
85For example,
when a trial judge sitting without a jury bases his findings solely on
documentary evidence, the appellate court will often reverse when it
disagrees with the inferences he drew from the evidence.8'1
This enlargement of the authority of reviewing courts has been ex
plained as the outgrowth of the merger of law and equity, which brought
into the law courts the de novo review of the chancery and admiralty
courts.8,> Such integration of judicial review into the trial process had
the advocacy of the late Dean Pound,86 who suggested appeals before a
bench of judges in the lower court, or through appellate terms. But
this conception does not clearly suggest any distinct function for the
appellate process, and necessarily draws its very purpose into question.
The pronounced tendency of appellate courts to review the facts
weakens the conventional fact-law distinction, which is the purported
foundation of appellate review, the archpremise which has woven re
view into the fabric of the administration of justice since the fifteenth
century.8' The intervening centuries have witnessed some serious ques
tioning of the theoretical soundness and practical utility of the sup
posedly clear division between finding facts and deciding law.88 Pro
fessor Thayer would have no more quarreled with Professor Bohlen’s
statement that "juries do, under the guise of passing on matters of fact,
often lay down the law as it is applicable to the actual facts of the case
82 See, e.g., Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1949).
83 "A finding is 'clearly erroneous’ when, although there is evidence to support it, the re
viewing court on the entire evidence is left with the definite and firm conviction that a mis
take has been committed.” United States v. Gypsum Co., 333 U.S. 364, 395 (1948); see
Orvis v. Higgins, 180 F.2d 537, 539 (2d Cir.), cert, denied, 340 U.S. 810 (1950).
84 See, e.g., American Tobacco Co. v. The Katingo Hadjipateras, 194 F.2d 449, 451 (2d
Cir.), cert, denied, 343 U.S. 978 (1952).
85 R. Pound, Appellate Procedure in Civil Cases 71 (1941); see United States v.
Gypsum Co., 333 U.S. 364, 395 (1948).
86 R. Pound, supra note 8, at 33; R. Pound, Organization of the Courts 287-88
(1940).
87 R. Pound, supra note 8, at 4.
88 See, e.g., L. Jaffe, Judicial Control of Administrative Action 547-55 (1965).
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before them,”89*
97than Bohlen would have disagreed with Thayer’s con
96
95
94
93
92
91
tention that “the judges have always answered a multitude of questions
of ultimate fact. ... It is true that this is often disguised by calling them
questions of law.”00 It requires a good deal of pretending to suppose
that the theory of appellate review, presupposing a relatively tight segre
gation of fact from law, is as valid today as it was a century ago when
the Supreme Court decided that the adjudication of issues of fact by a
court to which the case was submitted by agreement of the parties was
not an exercise of judicial authority, but the mere act of an arbitrator.01

While the reports still abound with expressions exemplifying fact
shyness on the part of courts,02 the current of professional thinking flows
in the opposite direction. Courts are manifesting an increased aware
ness of the wider ramifications of fact determination. They now allo
cate the burden of proof by considering which party can more clearly
elucidate the facts.03 They consider historical or sociological data.04
Aided by scientific methodology in discovery and appraisal of the facts,05
the trial courts have found an independent function. An appellate court
must admit that the same factual question may be decided differently
by two different inferior tribunals with neither of them being in error.06
These developments, while not incompatible with review procedure
as such, do highlight the inadequacy and futility of civil appeals, bot
tomed as they are upon a commitment to an autonomous existence of
fact structures on the one hand and rules on the other.07 They also
raise the question of whether the inordinate cultivation of the review
89 Bohlen, The Reality of What Courts are Doing, in Legal Essays IN Tribute to
Orrin Kip McMurray 39, 40 (1935).
"J. Thayer, A Preliminary Treatise on Evidence at the Common Law 202
(1888); cf. Thayer, Law and Fact in Jury Trials, 4 Harv. L. Rev. 147, 171 (1890).
91 Campbell v. Boyreau, 62 U.S. (21 How.) 223, 226 (1858).
92 For example, by electing to be tried by a court without a jury, a party bars himself from
complaining on appeal about the effect of evidence admitted over objection, as it would be
presumed that the court accorded no weight to such evidence. Snyder v. Lincoln, 156 Neb.
190, 55 N.W.2d 614 (1952).
93 See, e.g., Mangaoang v. Boyd, 186 F.2d 191, 195 (9th Cir. 1950). See generally 9 J.
Wigmore, Evidence § 2486 (3d ed. 1940).
94 E.g., Brown v. Board of Educ., 347 U.S. 483 (1954); Hobson v. Hansen, 269 F. Supp.
401 (D.D.C. 1967).
95See, e.g., 1 J. Wigmore, Evidence §§ 163-65 (3d ed. 1940) (chromosome tests to
prove paternity).
96 E.g., Worcester County Trust Co. v. Riley, 302 U.S. 292, 299 (1937); NLRB v. Pacific
Intermountain Express Co., 228 F.2d 170, 176 (8th Cir. 1955). Nor is inconsistency a denial
of equal protection. Worcester County Trust Co. v. Riley, supra.
97 Lord Holt’s illustration in London v. Wood, 88 Eng. Rep. 1592 (K.B. 1702), affords a
beautiful illustration of this artificial distinction. Parliament, he said, cannot make adultery
lawful, “that is, it cannot make it lawful for A to lie with the wife of B, but it may make the
wife of A to be the wife of B, and dissolve her marriage with A.” Id. at 1602.
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mystique is not diverting attention from the vital nisi prius hearing98 of
cases and controversies. There is even warrant for inquiry whether our
modern version of trial by combat, in which precedents are substituted
for lethal weapons, with its attendant assumptions of inexorable rights
and wrongs, victors and vanquished, and of justice as an indivisible
monolith, is indeed the highest dispensation attainable. One scholar has
suggested a possible alternative: "We must strive to penetrate into the
needs of parties who come before the judge as patients come before the
physician, so that we may not offer the stone of bald reasoning but the
bread of sympathetic relief.”99
VI.

Scientism—Principled Decision Making

When one attempts a revaluation of civil appeals and, particularly,
the general acceptance they enjoy despite the admitted absence of a
constitutional basis for the right, the path of rationale leads to our psy
chological commitment to the rule of law.100 By asserting that lawyers
are sworn to uphold the rule of law101 and that the stereotype of the
"Cadi at the Gate”102 is the inevitable alternative to the rule of law,103
or by admonishing judges to apply "general” law,104105
we uncritically
affirm the essentiality of the appellate process. This is an unquestioned
and unwarranted commitment, for it is just as possible to have a "rule
of law” without courts of appeal10“ as it is to have a "law” without them.
However, the fact remains that both within and without the legal pro
fession, an identification has been formed between "rule of law” and
courts of appeal, with the latter the supposed generators and guarantors
of the former.
Merely to demonstrate the error in this identification would, how
ever, solve nothing. Beyond being incorrect, there is evidence that the
continued dominance of appellate practice in the administration of jus
98
e.g., Green, Jury Trial and Mr. Justice Black, 65 Yale L.J. 482, 488 n.2 (1956).
99 Gmelin, Dialecticism and Technicality: The Need of Sociological Method, in SCIENCE
of Legal Method, 9 Modern Legal Philosophy Series 85,100 (1917).
100 See Golding, Principled Decision-Making and the Supreme Court, 63 COLUM. L. REV.
35 (1963).
101 See note 1 supra.
102 A "cadi” (also "quadi”) is a Muslim judge who interprets the Law of Islam and sees
to its administration. His decisions are not based on precedent.
103 J. Ulman, A Judge Takes the Stand 25 (1933); see Terminiello v. Chicago, 337
U.S. 1, 11 (1949) (Frankfurter, J., dissenting).
104 ABA Canons of Judicial Ethics No. 20.
105 For a discussion of the relative value of the "rule of law” as against free decision,
and the possibility of fashioning rules of law, see J. Frank, Law and the Modern Mind
(1935).
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tice contributes substantially to the present weakening of confidence in
the law itself by fostering illusions of certainty, equality, and generality.
By insisting that the specific case be treated “as an instance of a more
inclusive class of cases,”106
108*appellate procedure infringes upon that cru
107
cial area of primary adjudication where individuation could contribute
most to the redressing of balance in society. Moreover, the mere exis
tence of a “higher” reviewing tribunal detracts from the authority and
freedom of the basic trial court, the only forum where the public has
any role at all in the administration of justice.
There is no doubt that rules are useful. If, in its functional aspect,
law is the sanctioned application of social, economic, or political norms
to specific situations, some mediating principle,101 whether called a rule
of law, a definition, or a premise, is inevitable in the process of applying
the norm.10S But a distinction is to be drawn between the employment
of a principle as an integrating standard in the decisional work of a
trial court, and what Professor Radin has aptly described as the "venera
tion of dialectic”100 predominant in appellate opinions. What renders
the latter cumbersome is the vogue of endless articulation of the guiding
norm as a visible pattern superimposed upon countless other patterns
and configurations. The norm should, rather, be an awareness which
must be subsumed. If we are at all literate, our speech reflects a con
sonance with certain grammatical forms, but we do not deliberately struc
ture our verbs, nouns, and prepositions for the sole purpose of endowing
the transient and casual of the everyday world with an artificial cosmic
or universal significance.110
Having become particularized in a considered judgment of a trial
court, the function of the legal principle has been fully exhausted.
There is no requirement that anything survive the decision either in the
form of precedent or otherwise. In the context of a specific case, "law”
ends with the adjudication. What the appellate methodology does, how
ever, is to enshrine the episodic in a posited continuum called legal rea
soning. There is no purpose to this, for if the decision comports with
principle in terms of the needs of the specific situation, it is quite irrele106 Golding, supra note 100, at 40.
107 The question of the extent to which legal principles are actually "controlling” is not
involved here. See F. Rodell, Woe Unto You, Lawyers! 149-54 (1939).
108 The problem seems to be that there are "two different things called . . . law . . . .”
Cohen, Justice Holmes and the Nature of Law, 31 COLUM. L. Rev. 352, 359 (1931).
100 Radin, Legal Realism, 31 COLUM. L. REV. 824, 826 (1931).
no Set? J. Maritain, Introduction to Philosophy 155-59 (1947). Nominalism, by
insisting that the universals or ideas are outside the field of reality, may be quite inconsistent
with a recognition of science as something more than a figment of the mind. Id. at 159-60.
It is not, however, inconsistent with a recognition that, as applied to law in its market-place
connotation, the vitality of the universal depends upon individuated particularism.
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vant whether that result can be verified by matching it with an antece
dent.
Perhaps the crux of the problem is uncertainty as to the qualitative
content of the term "legal principle.” Most lawyers will agree that
the negligence formula in the field of torts possesses the weight of prin
ciple.111 Is this equally true of contributory negligence, last clear chance,
or attractive nuisance? That a person may not unduly postpone the
institution of legal proceedings to establish a claimed right may similarly
be regarded as a principle. Can the same be said of the numerous rules
and exceptions governing statutes of limitations?
Admittedly there is value in the modulating force of "principle,” but
it is important to recognize that this value diminishes as fragmentation
and extension progress. The impact of its guidance is most effective
when it is clearly identifiable with the ethical and moral standards which
dominate the given situation. We are sensitive to promises as putative
sources of obligation, but the role of “consideration” is not an inherent
element of that sensitivity any more than the right to a jury in a particu
lar type of litigation is requisite to its being a civilized proceeding.

VII.

Law as a Science

The overcommitment to a conception of law as a science112 is another
facet of the shifting balance in the judicial system from the arena of in
dividual view to the domain of appellate review. In light of this no
tion, quite flattering to many in the profession, one is able to compre
hend the unremitting pursuit of legal "knowledge” and the cult of legal
research which result in the interminable accumulation of irrelevant
detail and redundancy. The cataloging of fact patterns in their inex
haustible variations is persevered in for the sake of maintaining a sym
metry comprehensive enough to qualify as a scientific method appropri
ate only to natural science. Due to the affinity of law to the humanities,
a recent comment on the obsession with methodology and classification
in modern humanistic scholarship is quite appropriate here: "{I]n its
effort to elucidate and clarify, it has somehow managed to interpose be
tween us and the texts we study a barrier of knowledge more lush and
111 The general consensus is that no civil liability is to be imposed for conduct causing
harm without some showing of unreasonableness of conduct in view of relevant circum
stances.
112 Law has been long referred to as a science. In Jones v. Randall, 98 Eng. Rep. 954
(K.B. 1774), Lord Mansfield expressed the opinion that "the law of England would be a
strange science indeed if it were decided upon precedent only.” Id. at 955. Lord Parke
echoed this belief when he spoke of the importance of precedents "not merely for the deter
mination of the particular case, but for the interests of law as a science." Mirehouse v. Rennell, 6 Eng. Rep. 1015, 1023 (H.L. 1833) (emphasis added).
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impenetrable than our earlier ignorance.”113 The claim to scientific le
gitimacy for the law is even more pathetic in view of the dominance of
nonscientific elements in its physiognomy: purposiveness, subjectivism,
validation by conscious preference of values, and a concern for fairness
and decency. A more "unscientific” complexion would indeed be dif
ficult to conceive.
In the past few decades law has presented itself to the American pub
lic as a manifestation of evolving public policy. Whether one looks to
the area of civil rights,114 sovereign immunity,115 electoral apportion
ment,116 or labor standards,117 there is no shred of scientific determinism
or progression to support the changes which have occurred and still are
occurring in that "externalized conscience” which Paul Tillich equated
with law. No amount of authority or precedent can "scientifically” ex
plain why "separate but equal” public schools, assumed legal in 1896,118
were declared illegal in 1954,119 or identify the legal “knowledge” which
made it possible for the Supreme Court to declare in 1941 that Con
gress could constitutionally keep products of child labor out of the chan
nels of interstate commerce,120 whereas the same body had been deemed
powerless to act two decades earlier.121 It is obvious that a "scientific”
conception of the "rule of law” does not adequately account for the dy
namics of ever-changing public policy.122

Pretense to the aura of scientific orderliness and exactitude cannot
be dismissed as mere harmless affectation. The relentless zeal of the
law for systematization has been manifested countless times.123124The re
sults have been anything but satisfactory even in the realm of intramural
procedure.121 The cultivation of rules of law through the appellate
113 Arrowsmith, The Shame of the Graduate Schools, Harper’s Magazine, Mar. 1966,
at 51.
114 Brown v. Board of Educ., 347 U.S. 483 (1954).
115 National City Bank v. Republic of China, 348 U.S. 356 (1955).
116 Baker v. Carr, 369 U.S. 186 (1962).
117 United States v. Darby, 312 U.S. 100 (1941).
118 Plessy v. Ferguson, 163 U.S. 537, 544 (1896).
119 Brown v. Board of Educ., 347 U.S. 483 (1954).
120 United States v. Darby, 312 U.S. 100, 117-23 (1941).
121 Hammer v. Dagenhart, 247 U.S. 251 (1918).
122 Hart, Positivism and the Separation of Law and Morals, 71 Harv. L. Rev. 593, 60615 (1958).
123 The most obvious example is the production within thirty years of 39 volumes of judi
cial interpretative material for the Federal Rules of Civil Procedure.
124 In Swift & Co. v. Wickham, 382 U.S. Ill (1965), the Supreme Court demonstrated
the futility of judicial rulemaking. The case involved the right to a three-judge court under
28 U.S.C. § 2281 (1964). Overruling a fairly recent precedent that such a right should be
granted “only when the Supremacy Clause ... is immediately drawn in question,” the Court
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process is self-contradictory. It is both unsophisticated and unscientific
to proclaim the objective existence of rules of law while nurturing a
dependence upon some ultimate reviewing tribunal for their enunciation.
Certainly from the viewpoint of the uninitiated public it is difficult to
conceive of a procedure more inimical to the maintenance of confi
dence in a rule of law than the postponement of its discovery until the
appellate "end zone” of the legal contest. The admitted tentativeness
of the outcome of the trial process contradicts the existence of a rule of
law that, ex hypothesi, is unknown and apparently unknowable to the
trial judge.

Even if considered desired and attainable, the quest for a scientific
systematization of law is frustrated by the counterpressures exerted by
the doctrine of separation of powers. Free judicial evolution is aborted
when a reviewing court must abruptly halt its activity in midstream, at
the border of the legislative or executive domain. This is the result re
gardless of how far the court has proceeded in the judicial rulemaking
process. Likewise in derogation of scientific idealism is the expressed
belief that a given matter is properly one for legislative consideration
and, therefore, cannot adequately or appropriately be dealt with by the
judiciary—even when supported by intrinsic reason.123*125This is espe
cially true since there is no objective criterion for determining when the
highest judicial organ will acknowledge the superior legislative compe
tence in the area under consideration and declare its willingness to defer
to its authority. A relatively recent illustration of a judicial cul-de-sac,
created without benefit of any pretense at principled decision making, is
the inability of the Supreme Court to harmonize the applicability of the
Sherman and Clayton Acts to various types of professional sports.126

The means by which our appellate system operates is clearly not
irrelevant to any inquiry concerning its claimed scientific character.
Nearly thirty years ago, the view was expressed that "spasmodic and
unrelated instances of litigation cannot afford an adequate basis for
the creation of integrated national rules which alone can afford that full

pronounced that "a procedural principle of this importance should not be kept on the books
in the name of stare decisis once it is proved to be unworkable in practice . . . .” Id. at 115-16.
125 The Supreme Court in United Steel Workers v. R.H. Bouligny, Inc., 382 U.S. 145
(1965), refused to hold that for purposes of diversity of citizenship an unincorporated labor
union is a citizen of the state where its principal office is located "regardless of our views as
to the intrinsic merits [of such an interpretation] ....” Id. at 153.
126 In Radovich v. National Football League, 352 U.S. 445 (1957), the earlier cases—
Federal Baseball Club v. National League, 259 U.S. 200 (1922), and Toolson v. New York
Yankees, Inc., 346 U.S. 356 (1953)—were arbitrarily confined to the sports activity' involved
in each particular case.
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protection for interstate commerce intended by the Constitution.”1-7
Nevertheless, today the entire structure of our appellate system, whether
viewed as a process or a repository of authoritative law, rests on nothing
but "spasmodic and unrelated instances of litigation,” which may be
characterized as Holmes characterized general historical works—unquan
tified.1-8 This is the product of the many elements of chance traceable
to the action or non-action of parties and their counsel, or flowing from
the control by courts of their dockets through the devices of certiorari,
rehearings, or hearings en banc.127
129
128

Another factor of significance to the concept of law as a science in
volves the problem of judicial personnel. While the bar becomes ever
more specialized, the judiciary remains a body of general practitioners.
The result is a nonspecialist judge in a position which obliges him to
lay down guidelines to an increasingly specialized group of practitioners.
Without detracting from the extreme value of broad scholarship—the
tradition of the common law "in all its plentitude”—it may seriously
be questioned whether the traditional nonspecialist judge is able to func
tion satisfactorily, with any claim to scientific adequacy, in all areas of
judicial concern.130

The quality of scientific substance claimed for the appellate process
must be considered in the light of the increasing boldness with which
courts venture into the area of fashioning public policy. It was one
thing to speak of the body of legal principles expressed by appellate
courts as a "science” when Blackstone spoke of law as the perfection of
reason131 or when Chief Justice Marshall declared that the judicial "de
partment has no will, in any case”;132 it is something quite different
under the present dispensation, which treats law less as a brooding om
nipotence and more as the work product of judges.133 The not too in127 McCarroll v. Dixie Greyhound Lines, Inc., 309 U.S. 176, 189 (1940) (Black, Frank
furter, & Douglas, JJ., dissenting).
128 1 The Continental Legal History Series xlv (1912). "We readily admit their
assumption that such and such a previous fact tended to produce such and such a later one;
but how much of the first would be necessary to produce how much of the last, and how much
there actually was of either, we are not told.” Id.
129 Judge Clark dissented in Walters v. Moore-McCormack Lines, Inc., 312 F.2d 893, 896
(2d Cir. 1963), when the majority denied an en banc hearing. He found fault with such a
decision for, among other things, "overlooking the human element.” Id. at 899.
130 It has been suggested that appellate determinations before another branch of the
trial court would permit greater specialization than is now available. See R. POUND, ORGANI
ZATION OF THE COURTS 288 (1940). See generally R. POUND, supra note 8, at 377-93.
131 1 Blackstone, Commentaries *70. "[I]f it be found that the former decision is
manifestly absurd or unjust, it is declared, not. . . bad law, but that it was not law . . . .” Id.
132 Osborn v. United States Bank, 22 U.S. (9 Wheat.) 737, 866 (1824). See generally
M. Hale, History of the Common Law of England 67 (1779).
133 The Fifth Circuit, in Griffin v. McCoach, 123 F.2d 550 (5th Cir. 1941), cert, denied,
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frequent insistence by courts that they are ill equipped to deal with any
thing other than "legal issues”134 results in an additional blurring of
scientific guidelines. The existence of "legal” issues which are neither
economic, political, nor social is difficult to conceive under a regime
which has succeeded in dethroning law as a pure abstraction and in which
it must function as a normative force. Brown v. Board of Education135
and Minersville District v. Gobitis136 are significant examples of the
stress caused by the dichotomous stance of courts concerning the nature
and limitations of their activity. The Supreme Court in both cases was
concerned with the question of the conflict between a well-established
local public policy and the equal protection clause of the fourteenth
amendment.13' In Brown the Court felt that it had'to “consider public
education in the light of its full development and its present place in
American life throughout the Nation.”138* This was a complete aboutface from its position in Minersville less than two decades earlier: "the
courtroom is not the arena for debating issues of educational policy.”130
The phenomena under consideration undoubtedly have their consti
tutional implications under the doctrine of separation of powers. Im
portant is the problem of allocation of official power. The question of
marking out the precise bounds for the legislative and judicial segments,
however, is essentially a formal question, for "to the legislature no less
than to courts is committed the guardianship of deeply-cherished liber
ties.”140 More immediate, and probably of a more crucial significance,
is the necessity for narrowing the ambit of supposedly autonomous
legal conceptualism by broadening the arbitral function of judges in the
various affairs of a dynamic society. In this function, law should pre
tend to no greater determinism or other scientific characteristic than
316 U.S. 683 (1942), held that "the public policy of the state does not depend exclusively
upon legislation, but may be the result of judicial construction and announcement.” Id. at
551. See generally Holmes, The Path of the Law, 10 Harv. L. Rev. 457 (1897). "You can
always imply a condition in a contract. But why do you imply it? It is because of some
belief as to the practice of the community or of a class, or because of some opinion as to
policy . . . .” Id. at 466.
134 "The establishment of political or economic policies is not for the courts. Such action
would be an abuse of judicial power." National City Bank v. Republic of China, 348 U.S.
356, 371 (1955) (dissenting opinion).
135 347 U.S. 483 (1954).
136 310 U.S. 586 (1940), overruled, Board of Educ. v. Barnette, 319 U.S. 624, 642 (1943).
137 In Brown the Court was concerned with “separate but equal” public education. The
issue in Minersville was the constitutionality of a state statute requiring school children to re
cite the pledge of allegiance to the national flag.
433 347 U.S. at 492-93.
433 310 U.S. at 598.
443 Id. at 600.
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is possessed by the social, political, or economic forces upon which it
operates.141

VIII.

Accessibility of Legal Services

Both within and without the legal profession, there is a discernible
awareness of crisis in the law. Essentially, the crisis involves confidence
in the adequacy of our legal processes rather than in the substantive law
itself. It seems fair to say that the crisis is a manifestation of the prob
lems resulting from the inaccessibility of the law. The appellate proc
ess is necessarily in the center of this problem. A reasoned solution is
inconceivable without first taking account of the ingredients which
constitute the appellate review process. Conversely, the solution will
profoundly affect judicial review as presently applied.
Inaccessibility, as used here, is multidimensional. It involves an in
tangible Kafkian aloofness,142 a cost factor, the nonexistence of adequate
and available judicial forums, the problem of legal representation, and,
principally, the difficulty of identifying useful legal knowledge. In its
most rudimentary sense, inaccessibility of law is due to the spiraling
complexity of legal materials.
Assuming that the importance of rules has not been grossly exag
gerated, it is rather disconcerting to observe that after decades of pro
cedural reform the federal judiciary is still earnestly debating a unified
system of rules for appellate procedure, admission of evidence, and
pretrial.143 Even with legislative intervention attempting to make legal
materials in the field of administrative law more readily available,144
supply and demand are still a long way from a reasonable balance.145
Paradoxically, the greatest obstruction in access to law is caused by
the proliferation of the very precedents that are intended to point the
way to the safe haven of certainty and predictability. A problem not
unknown to common-law jurisdictions,146 its magnitude is evident from
141 Not without interest is part of a resolution adopted by the Conference of Chief Justices,
August 23, 1958, reprinted in Civil Rights Hearings Before the Suhcomm, on Constitutional
Rights of the Senate Comm, on the Judiciary, 89th Cong., 2d Sess. 156 (1966), which refers
disapprovingly to the Supreme Court of the United States as "not merely the final arbiter of
the law . . . [but] the maker of policy in many major social and economic fields.” (Emphasis
added.)
142 "[BJefore the law stands a door-keeper on guard.” F. Kafka, The Trial 268 (1950).
443 5ee generally Judicial Conference of the United States, Report at 37, 38, 54
(1965); Cohn, The Proposed Federal Rules of Appellate Procedure, 54 Geo. L.J. 431 (1966).
144 E.g., Administrative Procedure Act § 3, 5 U.S.C.A. § 552 (1967).
145 See United States v. Public Util. Comm’n, 345 U.S. 295 (1953), where neither the
counsel for the Public Utilities Commission nor the lower court "had access to the material
used by the Court to decide the case . . ..” Id. at 319 (Jackson, J., concurring).
»»S«? generally C. Allen, Law in the Making 274-75 (3d ed. 1939); Gilmore, Legal
Realism: Its Cause and Cure, 70 Yale L.J. 1037, 1040 (1961).
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a quick perusal of the lengthy section on appeal and error in any digest
or encyclopedia.11' There is no need to emphasize the immediate and
direct effect which the clogging up of channels of information has upon
administration in an area of social control so uniquely language-oriented
as law.147
148

IX.

Accessibility

of

Effective Legal Guidance

Whether or not one accepts in the abstract the well-known view of
Mr. Justice Holmes that law consists of "prophecies of what the courts
will do in fact and nothing more pretentious,”149 there should be no
doubt as to its empirical validity. It is paradoxical that while certainty
is the cherished virtue asserted to justify the rule of precedent, this is
the area where appellate procedure is most patently inadequate and un
reliable. Of course, much of the uncertainty does not even remotely
touch the substantive merits of judicial business. This is illustrated
by the complexities involved in determining the appropriate judicial
forum,1'10 choosing the proper law or form of remedy,101151
and allocating
responsibility between judge, jury, parties, and counsel.152 As to sub
stantive lawmaking, if the predictive ingredient is as important as is
claimed, it is crucial to ask why we should be satisfied with merely a
tentative prediction, or why our specific, transaction-related prediction
must be guided by nothing stronger than a divination of a judicial trend.
When it is asserted that precedents may be employed in sixty-four
ways,1'’3 is it not just another way of saying that precedents cannot safely
be employed as a guidance factor in any one way?
The question answers itself. If law is to be truly accessible, it must
147 “[T] he evergrowing mass of legal literature which contains ‘the law,’” has led to both
criticism and solutions from the various sectors of the legal profession. Brown, Electronic
Brains and the Legal Mind: Computing the Data Computer’s Collision with the Law, 71 YALE
L.J. 239, 250-52 (1961); see Special Committee to Study and Report Upon the Duplication
of Legal Publications, Report, 63 A.B.A. REP. 464 (1938).
148 In finding a state appeals court correct in rejecting as law a decision of a county court,
the Supreme Court considered the "practical significance” of a litigant’s having to "labori
ously [search] the judgment rolls in all of [the state’s] forty-six counties.” King v. Order of
United Commercial Travelers, 333 U.S. 153, 161 (1948).
149 Holmes, The Path of the Law, 10 Harv. L .REV. 457, 460-61 (1897). See also Radin,
Case Law and Stare Decisis, 33 Colum. L. Rev. 199 (1933). "[L]aw essentially is an expec
tation. It is a conjecture of what a court would do ....” Id. at 211.
199 See, e.g., Williams v. United States, 289 U.S. 553 (1933).
151 See, e.g., Oceanic Steam Nav. Co. v. Stranahan, 214 U.S. 320 (1909).
132 Republic Steel Corp. v. Maddox, 379 U.S. 650 (1965), involved the question of
whether an employee must allow his union an opportunity to act on his behalf through con
tract grievance procedure before he can proceed with a judicial remedy. The Court answered
affirmatively, believing Congress "preferred” the former. Id. at 653.
133 K. Llewellyn, The Common Law Tradition: Deciding Appeals 77-91 (I960).
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be available in a manner which provides for authoritative predictability
in areas lending themselves to such treatment. This goal can be attained
principally through severing the lawmaking from the decisional func
tion in judicial proceedings and by expanding the use of advance opin
ions on an administrative level.
There is ample logical support for not having courts decide hypo
thetical or moot cases. However, there are equally cogent reasons
against an actual case or controversy being the only vehicle for pro
nouncement of legal principles or rules where such pronouncement is
desirable and appropriate. Pragmatically speaking, the explanation of
the rationale of a decision upon issues disclosed by a particular record is
quite futile even if the formal opinion really explains the result—some
thing it rarely does.154155
Courts have uniformly held that a decision under
review, otherwise correct, will not be disturbed merely because "the au
thority below relied on erroneous reasoning.”100 The usefulness to fu
ture cases of the rules or principles thus laid down would seem to be
the same as that of principles enunciated in a hypothetical or moot case.
In fact, the very insistence by courts of appeal that their duty is to re
view only the decision of the actual case tried below refutes the possi
bility that the presence of an actual controversy might give any addi
tional force to past reasoning when it is applied to later facts, however
analogous.
If there is any substance to this observation, there is no reason to
consider the decisional and the lawmaking functions of courts as insep
arable. Confining judges to the sole task of deciding cases would make
possible the orderly development of a body of law on a given subject,
thus enhancing its prospective availability, and would provide the added
guarantee that the architects of that body of law will be individuals of
general, as well as special, scholarship and experience, whether they be
judges or not. There is no objective reason why a legislative body may
not confer authoritative character upon legal principles thus formulated,
with or without the aid of a constitutional adjustment.156 Even if it be
154 It is often said that the opinion gives the "reason” for the decision. In the vast
majority of cases, it does not really do that, but ... it is a brief essay, or series of
essays on points of law. . . . But there ought to be no question that it is not the
opinion that is binding. The rule is stare decisis, not stare opinionibus or even stare
responsis.
Radin, supra note 149, at 210.
155 Sunray Mid-Continent Oil Co. v. FPC, 239 F.2d 97, 101 (10th Cir. 1956), rev’d on
other grounds, 353 U.S. 944 (1957).
156 Professor (later Chief Justice) Stone suggested that the Restatement of the Law re
ceive “legislative recognition and sanction, not as a body of legal rules . . . , but as 'an aid and
guide’ to courts in formulating legal rules . . . .” Stone, Some Aspects of the Problem of Law
Simplification, 23 COLUM. L. REV. 319, 335 (1923). But see Friendly, Reactions of a Lawyer
—Newly Become Judge, 71 Yale L.J. 218, 220-21 (1961).
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considered that only judges may authoritatively formulate legal doctrine,
it does not follow that such formulation must be wedded to actual cases
and controversies. Judicial bodies can effectively evolve lawyer’s law in
a framework of detachment from specific cases as readily as administra
tive agencies engage in rulemaking and executive interpretation. Re
cent congressional activity on amendments to the Administrative Pro
cedure Act lends support to this thesis.107
Administrative law affords the best illustration of access to an au
thoritative legal opinion in advance of a legally significant action. Be
fore improving his land, a person may obtain an effective opinion con
cerning the conformity of his plan to the building code and to zoning
regulations; he can receive reliable guidance concerning license require
ments before starting a business. Recognition of a similar need for ac
cess to law prior to acting has been apparent also on the federal admin
istrative level, e.g., in the Internal Revenue Service157
158 and the Federal
Trade Commission.159 Advisory opinions or interpretations issued by
these agencies do not amount to a relinquishment of authority to act in
the public interest, nor do they have the effect of abdicating the right of
rescission upon proper notice. They do, however, represent a reliable
statement of the agency’s view on the legality of the action involved,
subject to a paramount reservation of authority to act in the public in
terest.160 Declaratory orders, likewise, are a valuable administrative de
vice rendering law more readily accessible161 at a time when effective
private counseling is increasingly hazardous.
Similar access to authoritative guidance is not, however, available
157 "In the committee’s [the Senate Committee on the Judiciary] view the making of rules
is a most important agency function .... No one can . . . doubt the prudence of leaving cer
tain issues to be dealt with as they rise in specific cases. Nevertheless, sound agency man
agement should involve rulemaking to the greatest extent possible for informing the public
and the agency’s own staff of the agency’s views and positions with respect to the law it ad
ministers.” S. Rep. No. 1234, 89th Cong., 2d Sess. 10 (1966).
158 Rev. Proc. 62-28, 1962-2 CUM. BULL. 496 (informs taxpayers where and how to re
quest rulings).
159 16 C.F.R. § 1.51 (1967) (anyone may request advice on a proposed course of action).
160 Dixon, Federal Trade Commission Advisory Opinions, 18 Ad. L. Rev. 65, 71-75
(1966). Stare decisis presents a distinct problem in administrative rulings. See Kentucky
Broadcasting Corp. v. FCC, 84 U.S. App. D.C. 383, 385, 174 F.2d 38, 40 (1949).
"[R]es judicata and equitable estoppel do not ordinarily' apply to administrative deter
minations.” Maryland v. United States, 329 F.2d 722, 731 (3d Cir. 1964). But see 2 K.
Davis, Administrative Law Treatise §§ 17, 18 (Supp. 1965). Professor Davis believes
that a trend has developed toward the acceptance of the principle of res judicata and estoppel
as applied to administrative rulings. Cf. Pflueger v. United States, 73 App. D.C. 364, 121
F.2d 732, cert, denied, 314 U.S. 617 (1941).
161 The Senate Committee on the Judiciary suggested that "an agency . . . [be] required
to act on a request for a declaratory order . . . .” S. Rep. No. 1234, 89th Cong., 2d Sess. 17
(1966). By this the Committee intended "to make the declaratory order the useful and im
portant instrument it should be in administrative practice.” Id. at 16-17.
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even to a limited degree in the more traditional fields of lawyer’s law.
To the extent to which an individual’s personal affairs become the sub
ject of judicial action, the law to him is "ex post facto law.”10- There
is no forum where a citizen is able to go to find out whether continued
use by the public of his land will mature into a prescriptive right or
whether a contemplated employment agreement will entail exposure to
personal liability. Here, too, the areas of plausible predictability have
not yet been explored or marked out. Certain devices, such as auxiliary
rulemaking by judicial bodies analogous to that of administrative bodies,
may answer the need for accessibility if they can meet the essential re
quirement—priority to the transaction.
No one expects authoritative or binding advance advice as to whether
operating an automobile in a given locality at a given time at a certain
speed will or will not constitute negligence. In this, as in other areas,
the individual must take the chance that the judgment of an impartial
tribunal may overrule his estimate of what constitutes reasonable con
duct under the circumstances. It is a different situation, however, when
a citizen desires to be authoritatively informed in advance whether an
insurance contract he is considering will be judged in violation of public
policy or whether the legal , consequences of a power of appointment in a
contemplated trust instrument will be unsatisfactory. In order to avoid
dogmatism, the existing situation and the reasonable expectations of
the public require an eclectic approach by the legal profession in identi
fying the areas of law which by their nature, impact, and risk to the actor
require a maximum of certainty and predictability. This approach would
refuse guidance in matters which do not lend themselves to this treat
ment. On the other hand, it would substitute certainty in fact, where
feasible, for a precedent-oriented system in which whatever certainty
there is lies open to all manner of guessing and second-guessing.

X.

Accessibility

of

Judicial Forums

As now conceived and constituted, judicial forums do not meet the
requirement of ready access. The result may be, and often is, the ex
tinction of rights by inaction or the settlement of a claim on terms
amounting to a denial of a right.162
163 Statistics lead one to conclude that
the problem of congestion of court dockets is chronic and promises to
become even more aggravated.164* Chief Justice Warren has publicly
162 j. gray, The Nature and Sources of Law §§ 224-25 (1909).
163 R. Ensor, Courts and Judges in France, Germany, and England 102-03
(1933).
164 Of the 76,607 civil cases pending on June 30, 1966, 7427 had been pending three
years or more (almost 10%). Director of the Administrative Office of the United
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expressed the opinion that the problem of the mounting workload of
courts cannot be solved by "pyramiding judgeships periodically without
making our judicial system responsive to and part of the times in which
we live.”165
The existing problem of inaccessibility of judicial forums transcends
the factor of judicial personnel in the conventional sense; it draws into
question the traditional imbalance typified by confining judicial func
tions to less than one percent of the legal profession. It is an anomolous
situation which has no parallel in any other learned profession. Much
of the exclusiveness and caste orientation of our court (the word "court”
is no accident) system is a survival of a period when judges were ap
pointed officers of the Crown.160 While there is still a need to insulate
the modern lawyer-judge from relationships which might promote par
tiality, the judiciary has encouraged certain attitudes inconsistent with
a pragmatic democratization of the administration of justice. These are
reflected in an unsympathetic attitude toward contracts of arbitration,10'
an unwillingness to enlarge the numbers of judicial functionaries,*167
168169
170
including masters,109 and an atmosphere of suspicion and aloofness to
ward executive justice.1'0
An adequate and accessible administration of justice necessitates a
reassessment of the efficacy of the current distribution of human re
sources in the legal profession. This must be predicated on the essen
tial unity of the profession, while dividing it functionally into three
major components: lawyer-judges, lawyer-administrators, and lawyer
counselors. Presumably, the training of all who are admitted to the
States Courts, Annual Rep. 191 (1966). The number of cases three years old or older
is on the rise. JUDICIAL CONFERENCE OF THE UNITED STATES, REPORT 34-35 (1966).
This trend is believed to be similar in state courts. See Breen, Solutions for Appellate Court
Congestion, 47 J. Am. Jud. Soc’y 228 (1964).
105 Address by Chief Justice Warren, American Law Institute Annual Meeting, May 18,
1965, printed in N.Y. Times, May 19, 1965, at 23, cols. 3-4.
^See generally J. Frank, Courts on Trial 222-24 (1949); W. Walsh, A History
of Anglo-American Law 74-76 (2d ed. 1932).
167 Contracts to arbitrate, to the exclusion of the courts, have been held void as against
public policy when entered into before any dispute has arisen. See Meacham v. Jamestown
F. & C. R.R. Co., 211 N.Y. 346, 105 N.E. 653 (1914); Kill v. Hollister, 95 Eng. Rep. 532
(K.B. 1746); Vynior’s Case, 77 Eng. Rep. 597 (K.B. 1609).
168 See note 166 supra and accompanying text.
169 In LaBuy v. Howes Leather Co., Inc., 352 U.S. 249 (1957), the Supreme Court re
strictively construed Rule 53(b) of the Federal Rules of Civil Procedure, which provides for
the designation of masters.
170 "The disappearance of the vast amount of litigation now carried on through work
men’s compensation bureaus, the vanishing of entire industries from the courts through
arbitration agreements are but shadows portending far more drastic changes in the court
room, if we do not awaken to a sense of our responsibility for the efficient administration of
justice.” Vanderbilt, A Unified Court System, 9 F.R.D. 635, 636 (1949).
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bar equips them to deal with legal materials and to properly evaluate
the legal problems and public policies which shape the growth of law
as it applies to the needs of society. Likewise, admission is granted
only to those who have been found to qualify with respect to personal
integrity and public responsibility. These are also the sole formal re
quirements for judicial office. It is not probable that an analysis of
the average personal, academic, and experience factors of the judging and
the nonjudging sectors of the legal profession will support a finding
that the former is possessed of any unique competence. In fact, nothing
but formal authority, conferred by appointment or election, distin
guishes the one from the other.

For carrying out the purposes of society, the activities of the lawyer
counselor or the lawyer-administrator are as much involved in the ad
ministration of justice as are the activities of the lawyer-judge. To be
sure, there are valid reasons for a differentiation of task performance,
but that differentiation is merely functional and, as in the medical or
engineering profession, must be answerable to the societal demand for
services. The relative size of the individual groups within the legal pro
fession should be governed by these needs. The current lopsided divi
sion of the profession is arbitrary and artificial and does not reflect the
needs of the public as consumers of legal services. Whatever the com
plexity of a case, it is plainly absurd to find it pending in courts for as
long as six to ten years after docketing.1'1
To make the law more accessible there is need to greatly increase
the number of lawyer-judges both in the federal and local systems. The
present cost of operating the courts is insignificant in comparison with
other activities of government.1'2 It is true that higher appropriations
of public funds will be required if the number of persons discharging
judicial functions is to be increased substantially, but such an increase is
more illusory than real when the total cost of the administration of
justice is taken into account. Fees paid to lawyers by corporations or
individuals are clearly as much a part of the cost of justice as amounts
appropriated from the public treasury for the maintenance of the judi
cial system, for ultimately the burden of these private fees is passed on*
171 In one case three years of appellate litigation transpired between the filing of the com
plaint and the actual trial. Popkin v. Eastern Air Lines, Inc., 204 F. Supp. 426 (E.D. Pa.
1962), rev’d sub nom. Barrack v. Van Deusen, 309 F.2d 953 (3d Cir. 1962), rev’d, 376 U.S.
612 (1964), on remand sub nom. Popkin v. Eastern Air Lines, 236 F. Supp. 645 (E.D. Pa.
1964), rev’d sub nom. Rapp v. Van Deusen, 350 F.2d 806 (3d Cir. 1965).
172 The expenses for the federal judiciary, exclusive of the Supreme Court, for the fiscal
year 1966 totaled approximately $80,000,000. Director of the Administrative Office
of the United States Courts, Annual Rep. Ill (1966).
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to the public in the form of higher prices of products or services to the
consumer.

XI.

Inaccessibility of Legal Representation

Within the compass of present-day adjudicatory technology, access
to the law is hampered by inaccessibility of legal representation. Rep
resentation is an essential vehicle in any law forum even though a citi
zen theoretically may sue or defend without an attorney. Complex
substantive and procedural rules render an individual’s right to sue or
defend in proper person just as nugatory as would an outright with
drawal of such right.
The very circumstances which make the lawyer-attorney an indis
pensable instrument in the administration of justice also make him a
barrier to the vindication of rights because of the substantial economic
cost of obtaining his services. This, of course, is nothing new. Legal
fees were an oft-debated issue in ancient Rome,173 at least after the pass
ing of the era in which "the patron defended his client . . . without re
ward, . . . [as] part of the general system of protection which he was
bound by the nature of the tie between them to afford.”174 Juvenal’s
stinging question to the professional advocate—"What will you get?”170
—not only focuses attention upon an economic fact of life, but also
subtly suggests the possibility of questionable propriety. Whatever its
rationale, "there is one peculiarity which distinguishes . . . [the legal pro
fession] from all others, and that is the disfavor with which men regard
. . . [its] presumed readiness to espouse and support by argument either
side of a question” for a fee.110
Overshadowing the question of ethical squeamishness is the problem
of the financial burden imposed, by the necessity to retain counsel, upon
individuals asserting or defending against a claim. The problem is
especially exacerbating for the poor. In Victorian England it was said
that conditions prevailing in equity courts and the expense entailed made
it possible for an honest suitor to "emerge . . . from the ordeal victorious
rather than triumphant.”1'7 Those conditions were said to give "every
advantage to a wealthy suitor.”178 The situation is the same today.
Compared to the recent efforts to provide counsel for indigents in
173 W. Forsyth, The History of Lawyers 353-65 (1875).
774 Id. at 354.
175 The Satires of Juvenal 95 (R. Humphries transl. 1958).
176 W. Forsyth, supra note 173, at 353.
177 Bowen, Progress in the Administration of Justice During the Victorian Period, in 1
Select Essays in Anglo-American History 516 (1907).
178 W. Walsh, supra note 166, at 411.
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criminal cases, nothing more than a faint stirring is identifiable in the
broader area of affording legal services in civil litigation. To be sure,
legal service programs for the poor have been in existence for some time
in many urban areas and have met with limited success. Measures of
this description do not, however, reach the essence of the problem: the
need of the citizen, qua citizen, for ready access to the administration of
justice regardless of his economic status.1'9 Unlike essentially private
disciplines such as medicine, law involves the interaction of the rights
and duties of persons or groups. As a normative force shaping the rela
tionships of individuals to society and to each other, it is, in a democracy,
inevitably an expression of politics. Commitment to the law is, conse
quently, inherent in citizenship, and the availability of legal representa
tion must be commensurate with that commitment.

Admittedly, any effort in this direction will result in a radical change
in the complexion of the bar as we know it. There will be a need for
far-reaching adjustments in the relationships between the counseling and
executive sectors of the legal profession on the one hand and the adju
dicative branch on the other. Such reorientation is, however, urgently
needed to respond to the intricate, complex relationships between the
individual and modern society and to the dynamics of a developing
democratic process. There is an inherent relationship between the type
of law administered and the nature of the bar. To point out an inade
quacy in that relationship is not to deny its potential for growth, but
rather to affirm its essential validity.179
180 But the interest of the public
in open access to legal services, including representation, must be held
paramount to any private vested interest the bar might assume to have
in conducting the practice of law.181182
The basis for a transition from a truly private bar to one dominated
by public interest may be found in the judicial change of viewpoint
about the lawyer-client relationship. From attitudes such as "B loses
his money because he hadn’t a good lawyer,”1S2 courts have leaned in179 But see Griffin v. Illinois, 351 U.S. 12 (1956). "Of course, a State need not equalize
economic conditions. A man of means may be able to afford the retention of an expensive,
able counsel not within reach of the poor man’s purse.” W. at 23 (Frankfurter, J., concur
ring).
180 See generally Hurst, Changing Popular Views About Law and Lawyers, 287 ANNALS
1, 3-6 (1953).
181 In Rogers v. Missouri Pac. R.R. Co., 352 U.S. 500 (1957), Justice Frankfurter dis
sented, suggesting that the absence of an adequate system of workmen’s compensation was due
to "the opposition of lawyers who resist change of the familiar, particularly when they have
thriven under some outworn doctrine of law.” Id. at 539.
182 Zane, The Five Ages of the Bench and Bar of England, in 1 SELECT Essays IN AngloAmerican Legal History 625, 646 (1907) (a statement credited to a chief justice at com
mon law).
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creasingly toward a minimization of the lawyer-client identity whereby
the client was considered concluded by the action or inaction of his law
yer. Examples of this attitude are decisions in which courts give due
consideration and application to a rule of law unrecognized or unurged
by counsel183 or when they take notice of "plain error” not assigned as
such.184185
This shift of attitude is based on the recognition that the judi
cial establishment seeks to do substantial justice rather than "merely to
decide points in a tilt between lawyers.”180

XII.

Conclusion

With the exception of cases raising constitutional issues or involving
primacy of administrative adjudication, judicial review in the area of
civil appeals should be abolished.
For the most part, appeals are regarded as meliorators of nisi prius
decisions or, on a broader level, as the ordering force in the law—the
guarantor of certainty and uniformity. Nevertheless, experience affords
no basis for the conviction that the appellate process results in specific
decisions which are particularly sure to be "just” or consonant with "law”
(except in the tautological sense that the judgment of the reviewing
court is the "law”). Neither is there any support for crediting appeals
with achieving integrated guiding principles.
The "correctness” of the legal principle applied in a given case by
an appellate court is no more objectively determinable than the claimed
"error” of the court below. In the ultimate, the authority of the review
ing process rests on nothing but a formal, whether constitutional or stat
utory, fiat. Nothing essential would be withheld if, by the same formal
process, final authority were to be bestowed upon the original judicial
forum. This reasoning is reflected by the uniform trend of decisions
holding that due process does not require the granting of judicial re
view.186
Neither do ideals of certainty and uniformity dictate the indispens
18s Trapp v. Metropolitan Life Ins. Co., 70 F.2d 976,981 (8th Cir. 1934).
184 Commercial Nat’l Bank v. Parsons, 144 F.2d 231, 240 (5th Cir. 1944), cert, denied,
323 U.S. 796 (1945); cf. Dickinson v. Petroleum Conversion Corp., 338 U.S. 507 (1950).
"A rational system of jurisprudence should not attach inexorable consequences to failure to
guess right on a legal question for the solution of which neither statutes nor court opinions
have provided even a reasonably certain guide.” Id. at 517 (Black, J., dissenting).
185 Commercial Nat’l Bank v. Parsons, 144 F.2d 231, 240 (5th Cir. 1944), cert, denied,
323 U.S. 796 (1945).
186
note 28 supra and accompanying text. It should be noted that Congress has not
provided for appeal, as of right, from the decisions of the United States Court of Claims. There
seems, however, no discernable sentiment to the effect that litigants before this court obtain
less “due process” than those before courts whose decisions are appealable.
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ability of an appellate process to insure freedom from errors of law in
the administration of justice. Uniformity of decision is not a virtue in
itself; it is meaningful only as fostering equality and is, essentially, an
antithesis to arbitrary discrimination. Equal protection of the law has
uniformly been recognized not to require uniformity of legal decisions.
No statistical evidence is necessary to suggest that both uniformity and
certainty are just as jeopardized by an erroneous finding of fact as by an
incorrect application of a principle. Yet, despite our heightened aware
ness of the importance of fact determinations, neither equality nor cer
tainty are urged as grounds for their regular reviewability in jury or
non-jury cases.
From the viewpoint of uniformity and certainty, appeals are to some
extent self-defeating. The clarification of a doubtful specific in an ap
pellate decision necessarily involves the reification of multiple theoretical
considerations, a process which potentially converts the thus clarified
specific into a spectrum of totally new uncertainties.

Appeals are predicated upon a number of doubtful premises. Among
these are: (1) that there is a clear distinction between fact and law; (2)
that appellate review is an efficient method for assuring just results; (3)
that legal principles enunciated by reviewing tribunals are scientific
pronouncements, partaking of the qualities of determinism, objectivity,
and causality; and (4) that there exists an identifiable line of demarca
tion between issues which are legal and those which are social, economic,
or political.
Judicial review is internally contradictory. The process presupposes
the independent existence of "correct” principles of law which are not,
however, ascertainable until the exhaustion of laborious and involved
procedures encompassing a hierarchy of tribunals. While review proce
dure assumes that trial judges are capable of "error,” it generally does
not permit an examination of their activity until the final judgment.
When the judgment is reviewed, the guidance afforded is usually limited
to that phase of the matter which is found to be affected with error,
leaving the proceeding open to the possibility of further error upon re
mand. There is also the anomaly that while courts of appeal will at
times utilize a case as an occasion for announcing a new doctrine, though
not requested by either party to do so, they continue to insist that only
an "actual case or controversy” is an acceptable instrument for generat
ing legal principles.
Appellate procedures should likewise be scrutinized in the context of
the current crisis of confidence in the administration of justice. Our
unquestioning acceptance of judicial review in civil matters contributes
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to that crisis, for the resultant proliferation of pronouncements bewilders
the legal profession and utterly baffles the public. Since many appellate
opinions are by divided courts and constitute reversals of precedent, ap
pellate courts themselves are a factor in engendering a sense of frustra
tion in the public by conveying an impression of arbitrariness and facti
tiousness. A not insignificant by-product of the review process is a
detraction from the authority of the trial court—the only judicial forum
with which the public comes into personal contact and in which citizens
may participate as litigants, jurors, experts, or witnesses.
The continued adherence to our review procedure is ineffective in
meeting the overriding problem facing our system of administering jus
tice—the making of readily accessible law in a truly authoritative man
ner, at a point of time when its normative function will be most truly
felt. In place of appeals, which at best are mere ex post facto declara
tions of legal norms, methods should be devised for making authoritative
legal information available as a guide to conduct. No administration
of justice can rest on an assumed knowledge of law without making the
means for obtaining such knowledge readily available. To the extent
to which they are truly serviceable, legal rules should be authoritatively
set forth by appropriately constituted public bodies unrelated to the
making of decisions in actual court cases. Such formulations will have
the advantages of continuity, orderliness, and expertise—qualities not
found in the necessarily haphazard functioning of appellate courts. A
reform of this magnitude will, however, make great demands upon the
legal profession, for greater accessibility of the law and of legal processes
will likewise require a rethinking of the function of the bar, a utilization
of all its resources, and a thorough restructuring and reallocation of its
administrative and adjudicative responsibilities.

FCC v. SCHREIBER: IN CAMERA AND THE
ADMINISTRATIVE AGENCY
Sherman L. Cohn* and Harvey L. Zuckman**

Obtaining protection for business secrets in an agency proceeding
is at best an imperfect art. The lack of any uniform rule and the con
fusion and delay •which result from an ad hoc approach are highlighted
by FCC v. Schreiber. The authors examine the current state of the law
in light of the Schreiber decision and point up the present inequities.
Their conclusion is that the situation can only be remedied by enactment
of regulatory in camera procedures for all federal agencies. A model for
such a regulation is appended to the article.

Nearly every successful business possesses information as to its op
erations which, in a desire to protect its position, it safeguards from
disclosure. This information may be as diverse as the formula for a
product, a marketing agreement with distributors, a list of customers,
or a production cost figure. Disclosure of such information could jeop
ardize an industrial empire.
Trade and business secrets, like wives and children, become "hos
tages to fortune”*
1 when involved in public proceedings such as civil
litigation or administrative investigations. No better example of this
can be found than Coca-Cola Co. v. Joseph C. Wirthman Drug Co.,2 in
which the Coca-Cola Company sued a purchaser of its syrup for diluting
the company’s product. The Eighth Circuit affirmed a district court
dismissal of the action on the ground that Coca-Cola had intentionally
omitted proof of the exact formula of its own product, an element
deemed essential to establishing that the defendant had sold an adul
terated product. Coca-Cola undoubtedly considered the loss to be the
lesser of two evils. But this was not a necessary result. As Dean Wig
more pointed out in commenting on this case, a judicial device was
available to permit the necessary comparison without requiring the soft
drink maker to disclose on the public record the secret of its success.3
Coca-Cola could have requested, and the court could have ordered, pro* Professor of Law, Georgetown Law Center. Professor Cohn was formerly a member
of the Department of Justice and was on the brief for the Government in the Schreiber case.
* * Assistant Professor of Law, Saint Louis University. Professor Zuckman was formerly
a member of the Department of Justice and was on the brief for the Government in the
Schreiber case. The views represented in this article are those of the authors and do not
necessarily represent the viewpoint of the Department of Justice.
1 F. Bacon, Of Marriage and the Single Life, in Collected Essays (1533).
2 48 F.2d 743 (8th Cir. 1931).
3 Wigmore, Note, 26 III. L. Rev. 564, 565 (1932).
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cedures in camera* The valuable formula would have been shielded
from public view while still permitting the company to prove its case.
Fortunately, the result of the Coca-Cola case is not invariable. Gen
erally, counsel are alert to rhe possibilities afforded by in camera pro
ceedings and courts are not loath to conceal trade secrets from public
view when the interests of justice dictate.45 It has become generally
recognized that the use of in camera procedures is essenri.il in civil liti
gation if litigants with important secrets to safeguard are not to be
placed beyond the protection of the law.6
But when similar attempts are made to obtain confidential treat
ment in the context of federal and state administrative or legislative
proceedings, the matter becomes more complex. While civil litigation
usually concerns only the just resolution of a private dispute, adminis
trative and legislative proceedings may involve a significant additional
factor: .in intensified public interest in the disclosure of all that tran
spires.' Since many businessmen .ire intimately involved with adminis
trative agencies, any difficulty in obtaining confidential treatment can
pose a serious problem.
The difficulties confronting the businessman desiring confidentiality
for matters he deems essential to be kept secret were highlighted by
the case of FCC v. Schreiber* In rhe course of a public investigation
of television network programming, the Federal Communications Com
mission subpoenaed Taft B. Schreiber, an officer of Music Corporation
of America (MCA), to appear and testify concerning his company's
role in producing, packaging, and owning television network programs.
The subpoena requested a list of all programs appearing on rhe three
4 "Let the court hear in camera the testimony showing the ingredients' proportions, let
these details not be mentioned in the opinion, and let the judge's note of them be preserved
for confidential transmission to the court of appeal, 2.7. at 565-66.
■'See, e.g.. State e.v re/. Ampco Metal, Inc. v. O'Neill. 2'3 W is. 530, ~S NAX .2d 921
(1956). See also Masland v. El. Dupont de Nemours Powder Co.. 22-1 F. 689 (3d Cir.
1915), ret ’J on other grounds, 244 U.S. 100 (1917); National Starch Prods., Ina v. Polymer
Indus.. Inc.. 2'3 App. Div. "32, "39, "9 N.Y.S.2d 35 . 363-64 (lli-l8).
6 See. e.g.. Taylor Iron & Steel Co. v. Nichols, 73 N.J. Eq. 684, 690, 69 A. 186, 188
(1908); ef. Marshwood Co. v. Jamie Mills, Inc.. 10 F.R.D. 386 (N.D. Ohio 1950) (;V;
protection granted pursuant to Fed. R. Civ. P. 30(b)). See also A.O. Smith Corp. v. Petroleum
Iron Works Co., 73 F.2d 531. 539 n.l (1934), modified on other grounds. ~-l F.2d 934 (6th
Qr. 1935); Fairchild Engine & Airplane Corp. v. Cox. 50 N.Y.S.2d 643 (Sup. Ct. 1944).
"See Graber Mfg. Co. v. Dixon, 223 F. Supp. 1020, 1021 (D.D.C. 1963); Rourke. Late
Through Publicity, 24 U. Chi. L. REV. 225, 231 (1957); Note, The Dis:
Between Informing and Prosecutorial Investigations: .1 Functional Justification for "Star
Chamber" Proceedings, 72 YALE L.J. 1227. 1236 (1963). Such disclosure also has effective
use as a coercive device. Rourke, supra at 232. But abuse can easily result if the administra
tive agency becomes too conscious of its own public relations or too careless regarding the
impact on the reputation of the party being investigated. /</.; 72 Yale L.J. at 123".
«381 U.S. 279 (1965).
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major networks in which MCA packaged or had a percentage interest.
Schreiber agreed to testify concerning these matters and to produce the
list only if the Commission would accept this information in confidence.
It was the corporation’s position that the information sought might dis
close trade secrets which would cause it grave injury. The hearing ex
aminer denied the claim and the Commission upheld him. In its opin
ion the Commission stated its resolve to permit in camera acceptance of
evidence only in the extraordinary situation where (1) public disclosure
would irreparably damage the private business interest and (2) the pri
vate business interest could be said to outweigh the public interest in
full disclosure.0
However, when the Commission sought to enforce the subpoena,
the district court qualified enforcement by ordering that all evidence
received by the Commission be taken and held in confidence unless and
until the Commission could show good cause for the public release
of the evidence.*
10 A divided Ninth Circuit affirmed the district court’s
action in this regard, holding that the district court had not abused its
discretion in conditioning the enforcement order.11
In reversing the court of appeals, the Supreme Court12 agreed with
the dissenting view taken by Circuit Judge Browning.13 Chief Justice
Warren, writing for a unanimous Court, reasoned that, as a result of
congressional delegation,14 it is the Commission which has the discretion
to accord or deny in camera treatment of evidence and all subsequent
judicial review is limited to determining whether the Commission’s ex
ercise of that discretion was reasonable.10 The Court was of the opin
ion that it was well within the Commission’s authority to place the
burden of justifying confidential treatment of evidence on MCA as the
moving party.10
By ordering enforcement of the administrative subpoena without
qualification,1' the Court must have viewed the record made before the
Commission as providing no basis for confidential treatment regardless
of the standard of proof laid down by the administrative agency.18 Thus,
»Id. at 285.
10 Id. at 287.
11 FCC v. Schreiber, 329 F.2d 517 (9th Cir. 1964).
12
381 U.S. at 288.
13 329 F.2d at 528 (Browning, J., dissenting).
14 Communications Act of 1934, § 4(j), 48 Stat. 1068, as amended, 47 U.S.C. § 154(j)
(1964) provides in part: "The Commission may conduct its proceedings in such manner as
will best conduce to the proper dispatch of business and to the ends of justice.”
15 5^ 381 U.S. at 291.
10 Id. at 294.
11 Id. at 300.
18 If it had found any basis for confidential treatment, the Court would necessarily have
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the Court never questioned the standard imposed by the Commission.
All that the Court said in this regard was that MCA had not presented
any evidence from which the hearing examiner could "ascertain the
likelihood of irreparable damage to private competitive interests, nor
could he discern whether the private interest outweighed the public in
terest in disclosure.”19 If and when information was demanded which
might in fact injure MCA competitively, the Court noted that there
would be ample opportunity to request that it be received in confidence
and to seek judicial protection if the request was denied.20
This view raises a serious question for the businessman or anyone
else seeking confidential treatment from an administrative agency. How
is the private party to meet the agency’s standard of proof, whatever
that standard may be, without disclosing in the process that which he
wishes to conceal from public view? Unless the agency provides some
limited preliminary in camera procedure for the showing of need for
confidentiality, the subpoenaed party may be placed on the horns of a
dilemma: either make a showing which reveals in whole or part that
which he wishes to conceal from public view or reveal his business or
trade secret directly. Confronted with this Hobson’s choice, he may
wish to stand mute. If he does, the district court will be unable to aid
him even in the instance where he has a legitimate claim to in camera
treatment, for the district court can hardly deem an agency’s denial of
confidentiality an abuse of discretion when there has been no showing
of need before the agency.
This practical problem is just one of several confronting the busi
nessman in this developing area of administrative law. This article will
attempt to explore some of these problems in the hope of indicating an
approach to their solution that will provide protection for legitimate
claims to confidentiality while permitting maximum public disclosure of
information. Situations will arise, of course, in which both interests
cannot be served. But even in these instances, counsel should be fa
miliar with the problems and how they may best be approached before
the major federal administrative agencies.

What Information May Be Accorded
Confidential Treatment

Any examination of the area of confidential treatment must first
determine what asserted secrets should even be considered for protection
ordered the district court to consider whether the Commission had exceeded its discretion in
establishing such a standard.
19 381 U.S. at 296.
20 Id.
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from disclosure. There is no disagreement that a secret formula or
process which is the essence of a company’s success deserves protection
from unnecessary disclosure.2122 Courts appear hopelessly split, however,
as to whether customer lists, advertising budgets, cost figures, sales fig
ures, and other similar types of information are eligible for protection."
According to the Restatement of Torts, "a trade secret may consist of
any formula, pattern, device, or compilation of information which is
used in one’s business, and which gives him an opportunity to obtain an
advantage over competitors who do not know or use it.”23 Thus, a
trade secret may range from a chemical compound24 to a pricing code.2'1
Almost any information possessed by one person or a restricted group
in a form not generally available can be considered a trade secret.'6
Such information, however, may not always be protected.2'
The dilemma facing the businessman seeking trade secret status
can best be seen in the courts’ treatment of customer lists. Rather than
ascertaining the status of this information in the general industry or its
importance to the operation of the particular firm, the courts have re
lied instead on arbitrary standards. As a result, different courts and
commentators have urged protection of all lists,28 written lists,29 or only
retail route lists.30 This uncertain status of the trade secret explains the
21 See notes 5 & 6 supra and accompanying text.
22 Under New York law, for instance, customer information may be a trade secret. Hey
man v. AR. Winarick, Inc., 325 F.2d 584, 590-91 (2d Cir. 1963). But under Texas law a
customer list is not normally considered a trade secret. Texas Shop Towel, Inc. v. Haire, 246
S.W.2d 482, 485 (Tex. Civ. App. 1952). The Federal Trade Commission has distinguished
between "trade secrets,” i.e., secret formulas and processes, which it considers worthy of pro
tection, and "business secrets,” e.g., gross sales and cost figures, which it considers much less
worthy. H.P. Hood & Sons, 58 F.T.C. 1184, 1188-89 (1961). But see Norwegian Nitrogen
Prods. Co. v. United States, 288 U.S. 294, 324 (1933) (Tariff Commission interpreted "trade
secrets and processes” to include cost data).
23 Restatement of Torts, Explanatory Notes § 757, comment b at 3 (1939).
24 Belmont Labs., Inc. v. Heist, 300 Pa. 542, 550-51, 151 A. 15, 18 (1930), modified on
other grounds, 303 Pa. 7, 154 A. 19 (1931).
25 See Simmons Hardware Co. v. Waibel, 1 S.D. 488, 494-95, 47 N.W. 814, 816 (1891).
26 See, e.g., Heyman v. AR. Winarick, Inc., 325 F.2d 584, 590-91 (2d Cir. 1963); Co
lonial Laundries, Inc. v. Henry, 48 R.I. 332, 138 A. 47 (1927). See generally RESTATE
MENT OF Torts, Explanatory Notes § 757, comment b at 3 (1939).
21 See, e.g., Clark Paper Co. v. Stenacher, 236 N.Y. 312, 140 N.E. 708 (1923); Kansas
City Laundry Serv. Co. v. Jeserich, 213 Mo. App. 71, 247 S.W. 447 (1923); Goldberg v.
Goldberg, 205 App. Div. 435, 200 N.Y.S. 3, modified on other grounds, 206 App. Div. 769,
200 N.Y.S. 925 (1923).
28 5 S. Williston & G. Thompson, Contracts § 1646 (rev. ed. 1937).
29 Grand Union Tea Co. v. Dodds, 164 Mich. 50, 128 N.W. 1090 (1910); see Federal
Laundry Co. v. Zimmerman, 218 Mich. 211, 187 N.W. 335 (1922); Restatement of
Agency 2d § 396(b) (1958).
30Mackechnie Bread Co. v. Huber, 60 Cal. App. 539, 213 P. 285 (1923); see Colonial
Laundries, Inc. v. Henry, 48 R.I. 332, 338-39, 138 A. 47, 49-50 (1927); Kansas City Laundry
Serv. Co. v. Jeserich, 213 Mo. App. 71, 79-80,247 S.W. 447,450 (1923).
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reluctance of business firms to subject their basic formulae and modes
of operation to the whim of the courts.
The authors believe, however, that efforts to classify business infor
mation and then base confidential treatment on that classification is illadvised; it begs the important question of the impact of the individual
disclosure on the particular business. A pragmatic approach ought to
be required of the agency’s hearing examiners. No claim for confiden
tial treatment of business information should be rejected unless the exami
ner has first provided to the proponent of confidentiality an opportunity to
demonstrate the nature and degree of the damage which would result from
disclosure.31 Any administrative imposition of a priori limitations on the
type of business information which will be accorded protection would be
ill-advised and might well amount to an abuse of discretion.

Proceedings in Which the Request for
Confidentiality Should Be Made
Absent express statutory limitations, there is no doubt that an agency
has the power to determine whether a particular proceeding is to be
public or private, or partially both.32 This power includes the authority
31 The Federal Trade Commission gave such an opportunity in Graber Mfg. Co. i: Dixon
by means of a preliminary in camera hearing. 223 F. Supp. 1020 (D.D.C. 1963). Following
the temporary’ 7» camera proceedings, however, the hearing examiner, relying on the Com
mission’s opinion in H.P. Hood & Sons, 58 F.T.C. 1184 (1961), denied Graber’s request for
permanent confidential treatment, and the Commission refused to entertain an interlocutory
appeal. The district court held, inter alia, that Graber had demonstrated that a clearly de
fined and serious injury to its business could result from public disclosure of the exhibit and
that, accordingly, the denial of permanent in camera status to the exhibit in question was an
abuse of the Commission’s discretion. 223 F. Supp. at 1023. Unfortunately, the district
court abandoned its pragmatism by ordering that other exhibits be held confidential even
though no showing to warrant such treatment was ever made to the hearing examiner. Id.
In this respect Graber has been implicitly overruled by FCC v. Schreiber. See notes 16-20
supra and accompanying text. For an excellent study of the FTC’s treatment of confidential in
formation at the hearing stage, see Gellhorn, The Treatment of Confidential Information by the
Federal Trade Commission: The Hearing, 116 U. Pa. L. Rev. 401 (1968).
A preliminary procedure similar to that used in Graber was attempted in Will Weiss
where the Secretary of the Army was denied the right to withhold documents under an execu
tive privilege. 155 Ct. Cl. 825 (1961). The Commissioner requested the Government to
list and describe the withheld documents to see if the claim of privilege could be determined
without their production or examination. The Government refused to surrender all the
documents in spite of the Commissioner’s offer to return them upon an adverse finding,
thereby preserving confidentiality. In light of the protections offered, the refusal was deemed
bad faith and the Government was then ordered either to turn the documents over to the
plaintiff for discovery purposes or to deliver them to the Commissioner for his determination
as to the allowance or rejection of the claim of privilege. Id. at 899; see Evans, Current Pro
cedures in the Court of Claims, 55 Geo. L.J. 422, 433-34 (1966).
32 Federal agencies typically have broad power to determine their own proceedings. The
Federal Communications Commission, for example, has been empowered to "conduct its pro
ceedings in such manner as will best conduce to the proper dispatch of business and to the
ends of justice.” 47 U.S.C. § 154(j) (1964); see 47 C.F.R. § 1.1 (1965). The Supreme
Court has held that such a provision confers power upon the agency to establish its own pro
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to establish standards for a ruling by a hearing examiner permitting a
party to obtain in camera status for certain testimony or other evidence,'1
and under such a standard the hearing examiner may commit the agency
to a pledge of confidential treatment. While it is obvious that the busi
nessman should always seek in camera treatment of business secrets in
a public proceeding, there will be times when the request should be
made in a closed proceeding as well.33
3435
36 The mere fact that a proceed
ing, particularly an investigatory one, is nonpublic does not necessarily
mean that information presented therein may not subsequently be dis
closed.3'’ Unless the private party seeks a commitment not to make the
information available to the public, the agency is generally free to pub
lish the information or place it in the public record of a subsequent
related adjudicatory proceeding.
A party to such a subsequent adjudicatory proceeding would, at that
time, have the absolute right to request that the material furnished by
it in a prior nonpublic investigation be continued in an in camera status.
A nonparty to the subsequent proceeding would have to seek leave from
the agency to intervene in the proceeding before any such request for
confidentiality could be made, and the obtaining of such leave is no
certainty.30 It is essential for the protection of his client, therefore, that
counsel make formal request for permanent confidential treatment in
the nonpublic proceeding itself.
But even a commitment of confidentiality is not absolute protection
against disclosure. While it is true that Congress has made it a crime
for a government officer or employee to divulge "any information” com
cedural rules both generally and for specific purposes. FCC v. Schreiber, 381 U.S. 279, 289
(1965); see Norwegian Nitrogen Prods. Co. v. United States, 288 U.S. 294, 321-22 (1933).
33 FCC v. Schreiber, 381 U.S. 279, 292 (1965); Norwegian Nitrogen Prods. Co. v. United
States, 288 U.S. 294, 321-22 (1933).
34 Most agency investigatory proceedings are of this type. See, e.g., 30 C.F.R. § 222.24
(Department of Interior); 16 C.F.R. § 1.41 (Federal Trade Commission); 17 C.F.R. § 203.5
(Securities & Exchange Commission); 46 C.F.R. § 502.291 (Federal Maritime Commission).
See also Norwegian Nitrogen Prods. Co. v. United States, 288 U.S. 294, 321-22 (1933); 5
U.S.C. § 555(c) (Supp. II, 1965-1966).
35 See, e.g., 47 U.S.C. § 154(f) (1964). While a Federal Trade Commission investiga
tion may be nonpublic, the Commission has the authority to order public disclosure of all
information obtained by it in the investigation except trade secrets and customer lists. 15
U.S.C. § 46(f) (1964); see 16 C.F.R. §§ 1.133-34 (1967). All such information, without
exception, may be utilized in a related public adjudicatory proceeding. Id.', see FTC v. Tuttle,
244 F.2d 605, 616 (2d Cir. 1957), cert, denied, 354 U.S. 925 (1958); cf. 8 J. Wigmore,
Evidence § 2212(3) (McNaughton ed. 1961).
36 It has been indicated to the authors that the practice of the Federal Trade Commission,
at least, is to permit third parties who have furnished confidential business information in a
closed investigation (whether voluntary or under the Act) to appear at subsequent public
adjudicatory proceedings and request confidentiality for the material furnished by them. In
terview with Assistant General Counsel Fletcher Cohn, in Washington, D.C., Jan. 27, 1967;
see 15 U.S.C. § 46(f) (1964).
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ing to him in his capacity as an officer or employee relating to "trade
secrets, processes, operations, style of work, or apparatus, . .
the stat
ute contains the large loophole permitting such disclosures where "au
thorized by law.”37 Thus, trade secrets or similar information received
in confidence could be disclosed in a later public proceeding'”1539
or to Con
gress'^ without the federal officer or employee having to fear criminal
prosecution.40

Judicial injunctive protection is a theoretical possibility. Such an
instrument could only be used where the person desiring court protec
tion knew of a threatened disclosure prior to its being made. Where
disclosure is to be made in a report to or by Congress or in a subsequent
agency proceeding to which the person was not a party, such knowledge
would be clearly fortuitous.41 As a practical matter, therefore, the
normal lack of foreknowledge precludes effective use of the judicial
injunction. Nevertheless, the existence of these problems should never
deter counsel from requesting confidential treatment whenever it would
be in his client’s best interests not to have the information disclosed to
the general public. The agreement to hold information nonpublic may
and probably will operate as a moral restraint on the government em
ployee or agency otherwise tempted to publicly disclose. Government
officers are generally honorable men and it is fair to presume that a
prior agreement to keep information in confidence will be honored
except in the most compelling situation. Furthermore, the failure to
have requested confidential status when the information was given in
37 18 U.S.C. § 1905 (1964). But see 15 U.S.C. §§ 80a-44, 80b-10(a), (b) (1964).
33 15 U.S.C. § 80b-10(b)(l) (1964).
39E.g.,id. §§ 80a-45(a), 80b-10(b) (2).
40 41 OP. Att’Y Gen. 221 (1955). In the Schreiber case the Supreme Court specifically
noted that the Commission, in denying confidential treatment, relied in part upon its duty to
make annual reports to Congress. 381 U.S. at 294, citing 47 U.S.C. § 154(k) (1964). The
Court also noted that funds were authorized by Congress for the specific investigation that
formed the basis of the Schreiber case because of the congressional desire to "draw upon the
facts which are obtained” by the Commission. 381 U.S. at 294, citing 101 Cong. Rec. 7629
(1955).
41 Relief in tort appears to be unlikely since the federal government is immune from
such liability. 28 U.S.C. § 2680(h) (1964). Similarly, a broad immunity doctrine protects
the government officer or employee from any fear of tort liability. Howard v. Lyons, 360
U.S. 593 (1959); Barr v. Matteo, 360 U.S. 564 (1959); see Norton v. McShain, 332 F.2d
855 (5th Cir. 1964), cert, denied, 380 U.S. 981 (1965); Gregoire v. Biddle, 177 F.2d 579
(2d Cir.), cert, denied, 339 U.S. 949 (1949). Contra, Kelley v. Dunne, 344 F.2d 129 (1st
Cir. 1965); Hughes v. Johnson, 305 F.2d 67 (9th Cir. 1962). It should be noted that Barr
was decided by a 5-4 vote and that the Government did not seek certiorari in either of the
circuit cases that went against it on this point. Any implication that the denial of certiorari
in Norton might constitute a ratification of Barr is weakened by the civil rights overtones
in the Norton case. Whatever may occur on further Supreme Court review of the question,
the fact remains that the broad immunity doctrine of Barr is now the law.
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a nonpublic proceeding could be treated as a waiver of any right to such
treatment should the agency later seek to disclose.

Preruling Protection for Alleged Business Secrets

A proponent of confidentiality is initially faced with the problem
of maintaining the secrecy of his information while he tries to demon
strate a need for in camera treatment. A "naked assertion” avails him
little,42 and any submission of the information exposes it to possible
public disclosure. Moreover, a refusal to submit the information, as
demonstrated by Schreiber, will not sustain an appeal. The reason for
this confusing state of affairs is the almost total absence of any preruling
protection for a party seeking in camera treatment. Only two agencies,
the Civil Aeronautics Board43 and the Securities and Exchange Commis
42 381 U.S. at 298-99. The validity of the FCC’s procedures concerning the establish
ment of a case for confidentiality was not at issue in Schreiber. In the status in which that
case reached the Supreme Court, the only question was whether the Commission could place
the burden on the witness to establish a proper case for in camera proceedings and whether
Schreiber’s mere demand for such proceedings and naked assertions of injury satisfied that
burden.
43 CAB Rules & Regs., 14 C.F.R. § 302.39 (1967). Specific authority for the CAB’s
regulation is found in § 1104 of the Federal Aviation Act of 1958, 49 U.S.C. § 1504 (1964),
which provides:
Any person may make written objection to the public disclosure of information con
tained in any application, report, or document filed pursuant to the provisions of this
chapter or of information obtained by the Board or the Administrator, pursuant to
the provisions of this chapter, stating the grounds for such objection. Whenever such
objection is made, the Board or Administrator shall order such information withheld
from public disclosure when, in their judgment, the disclosure of such information
would adversely affect the interests of such person and is not required in the interest
of the public. The Board or Administrator shall be responsible for classified in
formation in accordance with appropriate law: Provided, That nothing in this Sec
tion shall authorize the withholding of information by the Board or Administrator
from the duly authorized committees of the Congress.
Under the CAB’s regulations, any person who objects to the public disclosure of information
contained in documents filed with the Board or included within any testimony is entitled to
have the relevant information taken in camera and then placed in a sealed envelope bearing
the notation "Classified or Confidential Treatment Requested Under § 302.39.” The ob
jecting party is then given five days to file a formal motion requesting confidentiality and
including a statement describing the material and demonstrating the need for confidentiality.
14 C.F.R. § 302.39(a) (1967). While the regulation does not require the motion itself to
be taken in camera, the practice of the Board is to extend confidential treatment to the motion,
upon the request of counsel. If the Board denies the motion, the moving party is given five
days from the date of entry of the Board’s adverse order to file a written statement with the
Board indicating the moving party’s good faith intention to seek judicial review of the Board’s
order. 14 C.F.R. § 302.39(c) (1967). The Board is generally very lenient in granting
requests for confidentiality, and once a request is granted, the Board will go to great lengths
to protect business secrets. The Board may order such a degree of confidentiality that only
enforcement counsel may see the material. Or the Board may require the coding of customer
or travel agent lists so that while financial and economic data of a carrier is placed on the
record, no one but the cryptographer will know the precise sources of a carrier’s operating
revenue. In addition, when confidential material is included in the record, the hearing ex
aminer may be required to prepare both a public initial decision and a private or confidential
decision. Telephone conversation with Francis W. Brown, CAB Chief Hearing Examiner,
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sion,14 provide any rules guaranteeing the secrecy of information dur
ing the agency’s deliberations on whether to accord permanent confi
dential status.40 Since the burden of sustaining such a request is clearly
46 protection for him in the form of a preliminary
45
on the businessman,*44
in camera procedure ought to prevent publication of disclosures made
when the required showing is attempted.
Such a procedure has much to recommend it. First of all, the agency
will get possession of the information and the hearing will be able to
proceed while the issue of confidentiality is being resolved.47 One need
only examine the results of the Schreiber case to realize the value of
this; MCA, by withholding information deemed, crucial by the FCC,
managed to delay the hearing’s progress for almost 5 years!48 This is
not to say that providing such protection will assure willing submission
of evidence, but it will certainly substantially diminish both the fre
quency and success of refusals to obey agency subpoenas.49
Admittedly, this preruling protection creates certain difficulties.
Most important is the frustration, though temporary, of the overriding
agency concern with full public disclosure. On closer examination, this
Apr. 4, 1967. The filing of this statement precludes public disclosure of the relevant infor
mation until completion of judicial review. 14 C.F.R. § 302.39(e) (1967).
44 SEC Rules of Practice, 17 C.F.R. § 201.26(b)(1) (1967). The SEC’s rules are the most
explicit in this regard:
All papers containing data as to which confidential treatment is sought, together
with any application making objection to the disclosure thereof, or other papers re
lating in any way to such application, shall be made available to the public only in
accordance with orders of the Commission and/or the applicable provisions ... of
this chapter ....
Id.
45 At least two other agencies claim, as a matter of practice, to follow preliminary in
camera procedures similar to those of the Civil Aeronautics Board in adjudicatory proceedings.
Interview with members of FTC Staff, in Washington, D.C., Jan. 27, 1967; Memorandum
from FCC General Counsel Henry Geller to the authors, Dec. 6, 1966; Interview with FCC
General Counsel, Henry Geller in Washington, D.C., Nov. 3, 1966; see Graber Mfg. Co.
v. Dixon, 223 F. Supp. 1020, 1021 (D.D.C. 1963). This informal manner of approaching
the problem is quite unsatisfactory since it permits wide variations in practice, depending
upon the identity of the hearing examiner. Of course, this objection can be obviated by pro
viding hearing examiners with a manual of practice similar to that published by the CAB.
46 381 U.S. at 299; Graber Mfg. Co. v. Dixon, 223 F. Supp. 1020, 1022 (D.D.C. 1963);
H.P. Hood & Sons, 58 F.T.C. 1184, 1188 (1961).
47 In the Schreiber case, MCA was the largest member of the industry under study and a
failure to obtain information from it successfully rendered all other data meaningless. 381
U.S. at 283.
™Id. at 297.
49 Under a preruling protection arrangement, there could be little justification for non
production and the "naked assertions’’ doctrine of Schreiber would bar any successful refusals.
Id. at 298-99. The validity of the FCC procedure concerning the establishment of need
for confidentiality was not at issue in Schreiber. When that case reached the Supreme Court,
the only issue was whether the Commission could place the burden of establishing need for
camera proceedings on the witness and whether Schreiber’s mere demand for such pro
ceedings satisfied that burden.
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objection loses much of its force. Public disclosure usually occurs at
the conclusion of a proceeding when the entire hearing becomes a pub
lic record. Almost any issue of permanent confidential status will be
settled before the hearing terminates. In those instances where the
issue of confidentiality survives the hearing, due to judicial review, de
lay of public disclosure, as is demonstrated by Schreiber, will be no dif
ferent than under existing law.
Nor will such a preruling protection affect the burden of proof in
the determination of in camera status. While it is true that the infor
mation will be temporarily retained in camera, the proponent will still
have to demonstrate satisfactorily the need for preserving that status.
Since application of the protection would be automatic, it would in no
way reflect on the merits of any individual request.
Perhaps the most compelling argument for preruling protection is
the effect of the alternatives which might be employed by a businessman
in its absence. If safeguards are not afforded by the agency, the busi
nessman with a substantial claim to confidential treatment may wish
to pursue one of two courses, depending upon whether the agency is in
possession of the information sought to be protected. If the agency is
not in possession of the information, upon the advice of counsel, the
businessman may wish to appear before the agency and respectfully de
cline to testify or produce the necessary papers.“0 This will require the
agency to seek enforcement of its subpoenas ad testificandum and duces
tecum in the district court, at which time the allegedly inadequate
agency procedural safeguards against disclosure may be challenged by
way of defense to the enforcement action. If, on the other hand, the
agency is already in possession of the information, the businessman will
be obliged, if judicial review is available,50
51 to bring an action for injunc
tive relief to prevent the agency from making disclosure prior to the
final determination of the request for confidentiality.
Neither of these alternatives is satisfactory. The first denies the
material to the agency and thereby delays the hearing for the length of
50 It now seems dear that a respectful refusal to obey an agency subpoena in good faith
will not subject the subpoenaed party to immediate criminal sanctions. See Reisman v. Cap
lin, 375 U.S. 440, 447 (1964); Anheuser-Busch, Inc. v. FTC, 359 F.2d 487 (8th Cir. 1966).
Only after the judiciary has ruled adversely to the proponent of confidentiality and enforced
the subpoena would criminal sanctions be available to the Government to punish continued
refusal to obey the subpoenas. Anheuser-Busch, Inc. v. FTC, supra at 489- Of course, if
the district court were to find that the original claim to confidentiality was frivolous and the
refusal to obey the administrative subpoena not to have been in good faith, the criminal
sanctions of such statutes as Federal Trade Commission Act § 16 could be imposed for the
original disobedience of the agency's subpoenas. 15 U.S.C. § 50 (1964).
51 The problem of the availability and scope of judicial- review of an agency's interlocutory
ruling denying confidential treatment is discussed infra, pp. 464-67.
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time necessary to obtain enforcement of the subpoena. The second
achieves the same result as preruling protection, but involves far more
delay: once the issue of injunctive relief is settled and the question of
temporary in camera status decided, additional judicial review might lie
on the question of permanent in camera status.52 In light of these pos
sibilities, preruling protection would seem to be both logical and just.

The Standard

of

Proof

Having received some degree of assurance that his asserted business
secrets will not be prematurely disclosed, the businessman must now
prove his case on the merits. His first impediment is the statement of
the standard of proof in very general terms: he must show that the
private interest in nondisclosure outweighs the public interest in full
disclosure of administrative proceedings.53 Any expression which con
trasts private interests with public ones places the businessman at a de
cided psychological disadvantage. It should, instead, be applied in terms
of weighing the public interest in protecting the businessman’s enter
prise from serious damage or destruction against the public interest in
full disclosure.
Any expression of the standard, however, is too general to be of
much assistance in deciding specific cases. As the FTC has recognized,
"a definitive answer [as to what constitutes a showing of good cause for
confidential treatment] responsive to all factual situations cannot be
given and indeed none should be attempted since this is an area which
quite obviously falls peculiarly within the scope of the hearing exam
iner’s discretion.”54
52 The idea of offering two points of judicial challenge to an in camera ruling is its own
best refutation. By making permanent status the only question for review, the continuity of
the hearing process is preserved while the only real objection to a denial of in camera treat
ment, disclosure to others, is still susceptible to judicial evaluation.
™See, e.g., 381 U.S. at 299; Federal Aviation Act of 1958, § 1104, 49 U.S.C. § 1504
(1964). See also E. Griffiths Hughes, Inc. v. FTC, 61 App. D.C. 386, 388, 63 F.2d 362, 364
(1933); H.P. Hood & Sons, 58 F.T.C. 1184 (1961).
54 H.P. Hood & Sons, 58 F.T.C. 1184, 1188 (1961). As far as the authors are aware,
Hood is the only reported case in which any body, administrative or judicial, has attempted
to come to grips with the standard of proof necessary to justify confidentiality. While dis
claiming any attempt to bind its hearing examiners to a hard and fast rule covering every
case, the Commission stated that as a matter of general policy, "the correct rule requires a
showing that the public disclosure of the documentary evidence will result in a clearly de
fined, serious injury to the person or corporation whose records are involved. The showing
may consist of extrinsic evidence or, in certain instances, may be inferred from the nature of
the documents themselves.” Id. The last sentence has reference to the Commission’s novel
distinction between "trade secrets,” e.g., the secret formula for Coca-Cola, which may be
accorded confidential status simply because serious harm from disclosure is clearly inferable,
and "business secrets,” e.g., cost data relative to the production of the same soft drink, the
disclosure of which does not necessarily require the inference of serious competitive harm.
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It is precisely this area of the hearing examiner’s discretion which
provides the most flexible alternative to an uncompromising standard
of proof. By emphasizing this stage of the consideration for confiden
tial treatment, agencies will be able to afford meaningful protection to
business secrets without surrendering their regulatory control over the
disposition of in camera treatment. The hearing examiner should not
only be able to entertain a broad spectrum of considerations, but should
also be able to assign varying weight to the evidence offered.
In exercising his discretion, there are several factors which the hear
ing examiner should be permitted to consider. The first is the spe
cific reasons, in the case before him, for public disclosure of the infor
mation. Is disclosure necessary to draw supplemental information or
even refutation from other interested persons or businesses?55 Is dis
closure desired to make the public aware of possible wrongdoing in
the sector of the economy and to allow the public to protect itself?5657
Is it desired to inform the public and interested members of the affected
industry of the reasons for the agency’s promulgation of new rules or
regulations or its request to Congress for new legislation?"’1 Or is pub
lic disclosure desired simply because it accords with the public policy of
a democratic society favoring such course?58
The first two reasons, responsive to needs rather than policies, are
clearly the most compelling. The requisite showing in such instances
The Commission looks with disfavor upon "requests to seal relevant evidence of this type”
and believes that such requests should only be granted "in exceptional circumstances upon a
clear showing the irreparable injury will result from disclosure.” Id. at 1189.
The court in Graber criticized the Commission’s standard as too stringent, but it failed
to set out clearly any standard of its own. Graber Mfg. Co. v. Dixon, 223 F. Supp. 1020,
1022-23 (D.D.C. 1963). It said only that "the plaintiff Graber has shown that a clearly
defined and serious injury to his business would result from public disclosure of the infor
mation . . . and has therefore, shown 'good cause’ foe holding such information confidential.”
Id. at 1023. The obvious shortcoming of the district court’s approach is that it fails to con
sider the factors underlying the public’s interest in disclosure of the information involved.
55 This was a prime motivation in the FCC’s decision to hold a public investigation of
network program procurement: "[I]n order 'to obtain a full and rounded picture of such
transactions, it is highly desirable that the facts, information, data and opinion supplied by
one group or individual be known to other groups and individuals involved, so that they
may verify, refute, explain, amplify or supplement the record from their own diverse points
of view.’ ” 381 U.S. at 294.
56 This is the primary consideration in the SEC’s decision whether to keep information
obtained in its adjudicatory proceedings confidential. Interview with David Ferber, Solici
tor of the SEC, in Washington, D.C., Dec. 8, 1966.
57 See Petitioner’s Brief for Certiorari at 33-35, Schreiber v. FCC, 381 U.S. 279 (1965).
58 It is "the fundamental policy of free societies that justice is usually promoted by dis
closure rather than secrecy.” Boeing Airplane Co. v. Coggeshall, 108 U.S. App. D.C. 106,
114, 280 F.2d 654, 662 (I960). The most recent statutory expression of this policy is the
so-called "Freedom of Information Act.” Administrative Procedure Act §3,5 U.S.C.A. §
552 (1967). See generally Note, freedom of Information: The Statute and the Regulations
56 Geo. L.J. 18 (1967).
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should therefore be greater than that necessary to overcome a general
policy favoring disclosure. The authority to determine the exact quan
tum of showing in a particular case should rest with the hearing exami
ner. This is the only way to achieve a workable balancing process.
Another factor is the nature of the information itself. Is it really
secret?09 If so, is it merely internal financial or economic information
or is it a customer list, a secret formula, or a new process which has
given the businessman a strong competitive advantage? A hearing ex
aminer would probably require a stronger showing of need for confi
dentiality when the information involves simply internal financial or
economic data, since the need for protecting this type of information is
much less clear.59
60
Finally, the hearing examiner must consider both the likelihood of
harm to the businessman and the precise nature and severity of that
harm. It will be necessary for counsel to demonstrate that the harm
is certain to result and readily ascertainable. In addition, he must dem
onstrate that the harm to his client’s business will be substantial. While
no quantitative standard would completely serve here, evidence that dis
closure will cause the loss of one important customer while ninety-nine
others remain will certainly not suffice. On the other hand, should
disclosure cause the loss of the one customer who is essential to the
continuance of the business, more serious consideration should be given
to the businessman’s request for confidentiality.
The examiner’s decision to grant or deny confidential treatment re
quires a balancing of interests. Although a business may be severely
damaged or even destroyed because of public disclosure, the public in
terest in the information may be so compelling as to require just that
result. The authors doubt, however, that a business should be sacrificed
simply to vindicate the general public policy favoring disclosure of the
reasons underlying new agency rules, regulations, or requests for addi
tional legislation.

Availability and Scope of Judicial Review of the
Administrative Denial of Confidential Treatment
Should counsel for the businessman be unable to persuade the hear
59 A suspicion exists that the "confidential” list of MCA-packaged network television pro
grams which was at the heart of the Schreiber litigation was not secret since Fortune maga
zine published a chart purporting to show the prime time network programs for the week
of April 3-9, I960, with which MCA was associated. Fortune, July I960, at 116-17. More
over, MCA’s competitors furnished the same type of information without objection. 381
U.S. at 298. If the businessman does not guard his assertedly confidential information, there
is no reason why the administrative agencies should.
"SeeH.P. Hood & Sons, 58 F.T.C. 1184, 1188-89 (1961).
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ing examiner and the agency that his client’s asserted business secrets
should be received in camera, he must then decide whether judicial
review of the adverse ruling is appropriate. Before determining whether
to indulge in costly litigation, counsel must consider whether judicial
review of the interlocutory decision is available and, if it is, whether the
scope of that review is broad enough to permit a meaningful challenge
of the adverse ruling.
If the information is still solely within the knowledge of his client,
judicial review may be obtained by alleging incorrect denial of confi
dential treatment as a defense to judicial enforcement of the agency’s
subpoena.01 It is less clear, however, whether judicial review would be
available to the businessman in an action against the agency for injunc
tive and declaratory relief, where the agency has not affirmatively sought
judicial enforcement.
Congress has provided a general scheme for exclusive judicial review
of agency actions by a court of appeals subsequent to the entry of final
administrative orders.61
62 Pursuant to such statutory review, the court of ap
peals may consider all constitutional, jurisdictional, substantive, and pro
cedural questions arising out of the agency’s proceedings.63 In light of these
circumstances, federal district courts have usually been obliged to dismiss
equitable actions challenging interlocutory administrative actions because
of the failure of the complainant to first exhaust his statutory remedy.6465
*
Recently, in those cases where the statutory remedy has been plainly
inadequate to prevent irreparable injury,63 the federal courts have carved
out an exception to the requirement that the statutory remedy must be
exhausted before judicial review will be granted. While none of these
cases presents a factual situation involving threatened disclosure of con
fidential business information, it would appear that district court juris
diction exists to entertain actions for injunctive and declaratory relief
challenging agency interlocutory orders which deny confidential status
61 Cf. 381 U.S. at 297-98.
62E.g., Federal Trade Commission Act §§ 5(c), (d), 15 U.S.C. §§ 45(c), (d) (1964);
Securities and Exchange Act § 25, 15 U.S.C. § 78(y) (1964); Federal Communications Act
of 1934 §§ 402(a), (b), 47 U.S.C. §§ 402(a), (b) (1964).
63 See NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 47 (1937); Administrative
Procedure Act § 10(e), 5 U.S.C. § 706 (Supp. II, 1965-1966).
61 See, e.g., Allen v. Grand Cent. Aircraft Co., 347 U.S. 535, 553 (1954); Myers v. Beth
lehem Shipbldg. Corp., 303 U.S. 41, 47-52 (1938); Bokat v. Tidewater Equip. Co., 363 F.2d
667, 671-72 (5th Cir. 1966).
65 See McCulloch v. Sociedad Nacional, 372 U.S. 10, 16-17 (1963); Leedom v. Kyne, 358
U.S. 184, 188-89 (1958). See also Wolf Corp. v. SEC, 317 F.2d 139, 143, 115 U.S. App.
D.C. 75, 79 (1963); Amos Treat & Co. v. SEC, 113 U.S. App. D.C. 100, 107, 306 F.2d 260,
267 (1962); Deering Milliken, Inc. v. Johnston, 295 F.2d 856, 867-68 (4th Cir. 1961); 3
K. Davis, Administrative Law Treatise § 20.05, at 86 (1958).
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to alleged business secrets.66 Any other conclusion would require a
party to wait until entry of the agency’s final order before challenging
the interlocutory denial of confidentiality; and public disclosure, with
its irreparable results, will most likely occur prior to the statutory re
view. This should certainly represent sufficiently compelling circum
stances to warrant equitable jurisdiction in the district court.6'
The traditional bar to such an appeal, failure to exhaust adminis
trative remedies, should not pose an insurmountable hurdle. In sim
ilar cases,6869
courts have recognized the unalterable injury of delayed re
view, and have granted jurisdiction where the agency’s action might
cause "great and obvious damage.”09 If it is remembered that such in
jurious finality in the context of business secrets occurs when the infor
mation is revealed, then an appeal should lie immediately upon a refusal
of confidentiality.
Once in court, the businessman’s opportunity to obtain injunctive
and declaratory relief is further limited by the narrow scope of judicial
review defined by the Supreme Court in Schreiber. There review was
limited to determining whether, in denying confidentiality, the hearing
examiner or the agency had abused its discretion:7071
Remaining for determination is whether the Commission’s applica
tion of its disclosure rule and the consequent rejection of respondents’
68 See, e.g., Utah Fuel Co. v. National Bituminous Coal Comm’n, 306 U.S. 56 (1939).
In that case the fuel company sought an injunction forbidding disclosure of a detailed report
showing for each mine the cost of tonnage produced and the realization prices derived from
sale during 1936. The Supreme Court, while holding that the district court properly dis
missed the complaint for failure to state a cause of action, took exception to the court of ap
peals’ view that the district court lacked jurisdiction: "Considering the circumstances here
alleged, the great and obvious damage -which might be suffered, the importance of the rights
asserted, and the lack of any other remedy, we think complainants could properly ask relief
in equity.” Id. at 60. See also the Graber case in which the district court issued an injunc
tion prohibiting disclosure of certain business secrets but failed to comment on the question
of its jurisdiction. Graber Mfg. Co. v. Dixon, 223 F. Supp. 1020 (D.D.C. 1963).
07 Cf. Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 545-47 (1949). A few re
cent decisions involving court proceedings have recognized the futility of judicial review
once trade or business secrets are divulged. See Chemical & Indus. Corp. v. Druffel, 301
F.2d 126, 129 (6th Cir. 1962); Hartley Pen Co. v. United States Dist. Ct., 287 F.2d 324, 330
(9th Cir. 1961) (writ of mandamus issued to prevent disclosure of a secret formula); State
ex rel. Ampco Metal, Inc. v. O’Neill, 273 Wis. 530, 540, 78 N.W.2d 921, 927 (1956)
(same).
68 See Utah Fuel Co. v. National Bituminous Coal Comm’n, 306 U.S. 56 (1939); cf.
Robertson v. Chambers, 341 U.S. 37 (1951); American Sumatra Tobacco Corp. v. SEC, 68
App. D.C. 77, 93 F.2d 236 (1937). But cf. Mallory Coal Co. v. National Bituminous Coal
Comm’n, 69 App. D.C. 166, 174, 99 F.2d 399, 406 (1938).
69 Utah Fuel Co. v. National Bituminous Coal Comm’n, 306 U.S. 56, 60 (1939).
70 See notes 13-20 supra and accompanying text. Accord, Norwegian Nitrogen Prods.
Co. v. United States, 288 U.S. 294, 321-22 (1933); American Sumatra Tobacco Corp. v. SEC,
71 App. D.C. 259, 262, 110 F.2d 117, 120 (1940); E. Griffiths Hughes, Inc. v. FTC, 61
App. D.C. 386, 388, 63 F.2d 362, 364 (1933); see M. Forkosch, Administrative Law
§ 211, at 313 (1956).
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requests for confidential treatment were so arbitrary or unreasonable as
to warrant the imposition by the District Court of conditions upon en
forcement of the Commission’s subpoena and orders.71

Thus, unless an agency’s refusal to grant confidential treatment is shown to
be plainly unreasonable, the district court is obliged to uphold the ruling
and to refrain from substituting its own judgment for that of the agency.
Delay and disruption of the administrative process may be occasioned
by counsel’s resort to litigation.72 The Schreiber case is a good example
of the enormous time which can be consumed by appellate review.
Schreiber appeared before the hearing examiner on October 21, I960.'3
By the time the Supreme Court upheld the FCC’s order and remanded
to the district court for enforcement—May 24, 1965—the information
sought by the Commission was of so little relevance that the Commis
sion made no attempt to enforce the subpoena. To obviate this prob
lem, several agencies have established, or are considering, a system of
parallel public and private dockets to permit public proceedings to con
tinue while the questions of confidentiality are litigated before the
agency or in the courts.7475 Under such a system, only in the relatively
rare case in which the agency is not in possession of the allegedly secret
information and the public, proceedings cannot continue without the
agency’s possession of such information will delay be possible.
The Efficacy of Obtaining Administrative
Confidentiality
Should an agency agree with the businessman that there is a legiti
mate purpose in keeping his business secrets confidential, there is no
certainty that the information will remain shielded from public dis
closure—some agency guarantees of confidentiality are far from abso
lute. A pronounced example of this is the Federal Maritime Commis
sion’s new rule regarding confidentiality which contains the proviso that
"any information given pursuant thereto, may be used by the presiding offi
cer or the Commission if they deem it necessary to a correct decision in the
proceeding.”10 Obviously, the businessman subject to the jurisdiction of this
‘1381 U.S. at 295.
72 See Norwegian Nitrogen Prods. Co. v. United States, 288 U.S. 294, 323-24 (1933)73 381 U.S. at 297.
74 Interview with Francis W. Brown, CAB Chief Hearing Examiner, in Washington,
D.C., Nov. 10, 1966; Interview with Henry Geller, FCC General Counsel, in Washington,
D.C., Nov. 3, 1966; Interview with members of the FTC Staff, in Washington, D.C., Jan. 27,
1967.
75 Federal Maritime Commission Rules of Practice & Procedure 10(aa), 46 C.F.R. § 502.
167 (1967). Another give-and-take-away agency regulation is the Federal Trade Commis
sion Rules of Practice for Adjudicative Proceedings 3.16(g) which provides, inter alia: "The
right of the hearing examiner, the Commission, and reviewing courts to disclose in camera
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agency can never be certain that his business secrets taken in camera will not
be taken out of camera under this somewhat illusory rule.'6 Some agencies
reserve the right to order disclosure to interested federal or state agencies
and individuals or to the public upon a showing of good cause.'7
Another potential loop-hole through which confidential information
may slip into the public domain is provided by the widespread statutory
requirement that the federal regulatory agencies make annual reports
to the Congress and its committees.*
78 That Congress may demand spe
77
76
cial reports and information obtained by the agencies in confidence is
provided in Section 1104 of the Federal Aviation Act:'9 "nothing in
this section shall authorize the withholding of information by the [Civil
Aeronautics] Board or [Federal Aviation Agency] Administrator from
the duly authorized committees of the Congress.”80 The statute is silent
as to any responsibility on the part of congressional committees to re
spect the confidentiality accorded by the Board or the Administrator.81
Whenever a member of the air transportation industry receives a
grant of confidentiality for information provided the Board, it knows
that it is subject to the proviso of section 1104; hence, it can hardly be
heard to complain of congressional leaks. But there is more room for
data to the extent necessary for the proper disposition of the proceeding is specifically re
served.” 16 C.F.R. § 3.16(g) (1967).
76 For example, in one agency investigation certain stevedoring contracts were accorded
confidential treatment. Trust 6- Lighter Loading & Unloading Practices at New York Har
bor, FMC Doc. No. 1153. Nonetheless, provisions of these same contracts were discussed in
some detail in a later related report. See Supplemental Report to FMC Doc. No. 1153, Dec.
19, 1966.
77 See, e.g., FCC Reg. § 0.457, which reads in part:
[T]he Commission will entertain requests from members of the public ... for per
mission to inspect particular records withheld from inspection under the provisions
of this section, and will weigh the policy considerations favoring non-disclosure
against the reasons cited for permitting inspection in die light of the facts of the par
ticular case.
32 Fed. Reg. 10575 (1967). See also § 0.457(d)(1) of the same regulations which reads in
part:
Materials submitted to the Commission which contain trade secrets, or which con
tain commercial, financial or technical data which would customarily be guarded from
competitors by the person submitting it, will not ordinarily be made available for
inspection. A persuasive showing as to the reasons for inspection of such materials
. . . will be required in requests for inspection ....
Id. at 10576.
78 E.g., Federal Trade Commission Act § 6(f), 15 U.S.C. § 46(f) (1964); Federal Com
munications Commission Act § 4(k), 47 U.S.C. § 154(k) (1964); Federal Aviation Act of
1958, § 205, 49 U.S.C. § 1325 (1964).
79 49 U.S.C. § 1504 (1964).
80 The CAB’s practice is to refuse disclosure of confidential information to individual
senators and congressmen by pointing to the precise language of the proviso: "authorized
committees of Congress.” Telephone conversation with Joseph B. Goldman, CAB General
Counsel, in Washington, D.C., Nov. 10, 1966.
81 However, the Board transmits confidential information to the appropriate committees
with the request that confidentiality be safeguarded. Id.
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complaint in other regulated areas of the economy where legislation
comparable to section 1104 does not exist. The regulatory agencies in
those areas have discretion to furnish the Congress with information
obtained by them in confidence?2 Thus, what the agencies give, the
agencies may take away, and, because subsequent breach of confiden
tiality is within the discretion of the agencies,82
83*88resort to the courts for
injunctive relief (in the unlikely event that the businessman has prior
notice of the breach) will almost certainly prove futile.

Conclusion
The problem of confidential status of information made known to
government is, as is much of the law, a necessary compromise of com
peting values. On the one hand there is the value to a person, whether
or not a businessman, in maintaining privacy, and this is particularly
so where public disclosure will cause him incalculable harm. On the
other hand there is the value to another litigant, an administrative
agency, or a congressional committee in obtaining information on the
basis of which they may prepare or decide a case, promulgate a regula
tion, or enact legislation. The compromise achieved at this juncture is
the receipt of information in confidence whenever it can be shown that
the harm done to the individual outweighs the possible good to society
by disclosure. This is not a perfect compromise, and it begs many ques
tions—but this is true of most compromises.
The authors, having examined the practices, both formal and infor
mal, of the principal federal government agencies, propose the follow
ing model regulation which provides answers to many of the problems
posed. Again, no perfect adjustment of competing interests can be
made therein—for there is no regulation which will entirely satisfy a
need for both disclosure and confidentiality. But it provides a proce
dural mechanism for arriving at solutions which we contend are better
than that now achieved by most federal agencies.
82 This discretion is limited only by § 4 of the Federal Reports Act which prohibits the
disclosure of confidential information except as is authorized by law. 44 U.S.C. § 423(b)
(Supp. II, 1965-1966). Fines up to $1000 or imprisonment for one year or both and manda
tory removal from office are provided for violation of the Act. 18 U.S.C. § 1905 (1964).
Federal statutes, however, generally confer upon the agencies, as opposed to their individual per
sonnel, discretion to release confidential information. Hence, the agencies may make such
information available to Congress upon proper requests. 41 Op. Att’y Gen. 221, 228
(1955). But since agency discretion is involved, the agencies are not compelled to honor these
requests. Id. at 228-29; cf. Boske v. Comingore, 177 U.S. 459 (1900).
88 The "Freedom of Information Act” expressly states that its requirements "shall not be
applicable to matters that are . . . (4) trade secrets and commercial or financial information
obtained from any person and privileged or confidential . . . .” Administrative Procedure
Act § 3, 5 U.S.C.A. § 552(b) (1967). Since such confidential information is not dealt with
by the act, it appears that the agencies’ discretion to withhold or release it remains intact.
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APPENDIX

MODEL REGULATION ON PROCEDURES GOVERNING
CONFIDENTIAL TREATMENT OF
BUSINESS INFORMATION
BY GOVERNMENTAL AGENCIES
Section I

Objection

to disclosure of alleged busi

ness procedures to be followed.

(a) Any interested person who objects to the public disclosure of
any business information contained in any paper filed in any proceeding
or in any oral testimony given in connection therewith shall request
the separation of such information into separate papers or transcripts
and shall request its separate filing in a sealed envelope bearing the no
tation "Classified or Confidential Treatment Requested.”
(¿) In the case of oral testimony, the witness or deponent shall be
compelled to disclose the objected to information only in the presence
of the hearing examiner or the person before whom the deposition is
taken, the official stenographer and such representatives of each party
as the hearing examiner or the person before whom the deposition is
taken shall designate, and only after all persons present have been sworn
to secrecy.
(c) Within five (5) days after the making of the objection, the
objecting person shall file a formal written application for confidential
treatment of the objected to information. The application shall be
signed by the objecting person or by his authorized representative and
shall contain a general description of the information sought to be with
held and a detailed statement of the reasons for the request for confi
dentiality. This application shall be filed with the person conducting
the hearing or proceeding. Written notice of the application shall be
served on all persons interested in the proceedings or their authorized
representatives, but the application itself need not be served. The per
son with whom the application is filed shall maintain the application
in confidence until such time as the objected to information is itself pub
licly disclosed.
(¿¿) Within five (5) days of service of the notice of the filing of
the application, any interested party may request a hearing on the appli
cation or the person conducting the proceeding may order such hearing
sua sponte. This hearing shall be held in camera with all persons pres
ent sworn to secrecy.
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Section II

Determination of

application to obtain

CONFIDENTIAL TREATMENT; STANDARD OF PROOF TO BE EM
PLOYED; BURDEN OF PROOF; RECEIPT OF OTHER EVIDENCE
PENDING

DETERMINATION

OF

REQUEST

FOR

CONFIDENTIAL

TREATMENT,

(¿?) The person conducting the hearing or proceeding shall decide
the application for confidentiality with due regard to the public’s interest
in full disclosure of the Agency’s proceedings and the interests of the
applicant in maintaining secrecy of the information sought to be kept
confidential. The burden of proof shall be on the applicant to establish
the need for confidential treatment.
(¿>) The person conducting the hearing or proceeding may deter
mine that, during a contest before the agency or in court over whether
certain evidence shall be received publicly or in camera, the administra
tive hearing or proceeding shall proceed for the reception of other evi
dence.

Section III

Procedures

following the grant of an

APPLICATION FOR CONFIDENTIAL TREATMENT.

(¿z) An order granting an application for confidential treatment
shall specify the date on which such treatment will expire and shall in
clude a statement of the reasons for granting the application and a gen
eral description of the material to be held in confidence.
(Z>) Documents and transcripts of testimony subject to such order
shall be placed in a parallel nonpublic docket and filed in a sealed en
velope bearing the notation "Classified or Confidential Treatment
Granted” and the date on which in camera treatment expires and the
documents and testimony are to be placed in the public docket.
(c) For good cause found, the person conducting the hearing or
proceeding may permit a party thereto to disclose in camera documents
or testimony to experts, consultants, or witnesses to be utilized in the
hearing or proceedings, but an order shall be entered protecting the
rights of the affected parties and preventing unnecessary disclosure.
(¿/) In the submittal of proposed findings, briefs or other papers,
counsel for all parties should make a good faith attempt to refrain
from disclosing the specific details of in camera documents and testi
mony, but generalized references thereto and general statements con
cerning them is permissible. Proposed findings, briefs or other papers
containing detailed confidential information shall be marked “confiden
tial” and made part of the parallel nonpublic docket.
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Procedures

[Vol. 56: 451

following the denial of an

APPLICATION FOR CONFIDENTIAL TREATMENT.

(¿z) An order denying an application for confidential treatment
shall state the reasons for the denial and shall stay public disclosure five
(5) days in order to permit the applicant to file an interlocutory appeal
from the adverse order with the agency’s final decisional body. If such
appeal is filed within that time, public disclosure shall be stayed until
the final decisional body disposes of the appeal.
(Z>) If that body refuses to consider the interlocutory appeal or af
firms the order of the hearing examiner, it shall stay public disclosure
for five (5) days from the date of its order to permit judicial review.
If an action is filed in the appropriate United States district court within
that time, public disclosure shall be stayed until completion of judicial
review.

Section V

Release of confidential business informa

tion BY THE AGENCY.

(a) The Agency shall not disclose publicly any information or
dered held in confidence until the expiration of the period during which
the information is to be so held.
(¿>) However, the Agency, on its own motion and without notice
to any affected party, may make in camera documents and testimony
available for inspection, copying or use on a confidential basis by agen
cies of the federal or state governments. In making such material avail
able to other agencies, the Agency shall request that the confidentiality
of the material be respected.
(c) Upon the request of any duly authorized committee of the
Congress, the Agency shall make available to the committee confidential
documents and transcripts of testimony without regard to the use to
which the material may be put by the committee. But in making such
material available to committees of the Congress, the Agency shall in
form the committee that the material furnished is confidential and shall
request that the committee not reveal the contents of the material pub
licly.
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NOTES
MONETARY COMPENSATION AS A REMEDY FOR
EMPLOYER REFUSAL TO BARGAIN
Three cases currently pending before the National Labor Relations
Board present the question of the propriety of expanding the scope of
Board-ordered relief available to unions confronted with an employer’s
initial refusal to extend recognition and bargain? Traditionally, the
1 Ex-Cell-O Corp., No. 25-CA-2377 (N.L.R.B., Nov. 18, 1965); Herman Wilson Lumber
Co., No. 26-CA-2536 (N.L.R.B., Sept. 6, 1966); Zinke’s Foods, Inc., Nos. 30-CA-372, 30-RC400 (N.L.R.B., April 1, 1966).
A fourth refusal-to-bargain case was argued before the Board. Rasco Olympia, Inc., No.
19-CA-3187 (N.L.R.B., July 29, 1965). However, since the make-whole remedy was neither
granted, denied, nor discussed therein by the Trial Examiner, that case is considered only as it
forms part of the total problem before the Board on the remedy issue.
These cases do not represent the first attempt to secure a compensatory remedy for viola
tion of § 8(a)(5). In Preston Prods. Co., 158 N.L.R.B. 322 (1966), the United Auto
Workers’ request for such relief was raised for the first time before the Board and rejected
without comment. Id. at 323 n.l. On appeal, the court determined that although the matter
had neither been raised nor litigated before a Trial Examiner at the hearing stage, the Board
did consider the UAW’s claim for compensation and had denied it on the merits. UAW v.
NLRB, 373 F.2d 671, 672-73 (D.C. Cir. 1967). In a subsequent proceeding, the Board sought
remand of the case in order to reconsider the appropriateness of compensation in light of other
pending cases, principally Ex-Cell-0 Corp., Zinke’s Foods and Herman Wilson Lumber Co.
Brief for Respondent at 44-45, UAW v. NLRB,------ F.2d------- (D.C. Cir. 1967).
In Saks & Co., 160 N.L.R.B. No. 59 (Aug. 26, 1966), the union sought a reimbursement
remedy from the Trial Examiner. The relief requested was an order that any benefits finally
achieved by collective bargaining be made retroactive to the date of the employer’s initial refusal
to bargain. The Trial Examiner, whose decision was affirmed by the Board without comment,
denied the union’s request due to lack of Board precedent and because he considered it a sub
stitution of Board processes for the parties’ own bargaining. Id. at 2 (Trial Examiner’s Re
port) . On appeal the NLRB, noting the absence of any violations other than a technical 8(a)(5)
infraction and the lack of any indication of employer hostility, successfully urged the court
to deny relief beyond the traditional order which the Board had adopted. See Brief for Respon
dent at 38-40, Retail Store Union v. NLRB,------ F.2d------- , 66 L.R.R.M. 2158 (1967).
The Insurance Workers Union sought a variant of the compensatory remedy in United Ins.
Co. of America, 162 N.L.R.B. No. 33 (Dec. 30, 1966). The union requested that the em
ployer be ordered to adopt all, or at least the most favorable, provisions of a collective bargain
ing agreement which the employer’s predecessor had negotiated with the incumbent union.
Considering the union’s claim "unduly speculative,” the Trial Examiner would not allow the
union to introduce evidence to prove either the existence of such a contract or that, if the em
ployer had bargained with the union, the terms of such contract would have been secured. Id.
at------ n.65 (Trial Examiner’s Report). The decision was adopted by the Board without com
ment.
In Monroe Auto Equip. Co., 164 N.L.R.B. No. 144 (May 25, 1967), the Auto Workers
requested a make-whole remedy from the Trial Examiner. After reviewing Board and court
cases relevant to this theory, he denied the remedy on the record before him—which was
devoid of any evidence in support of reimbursement—because "the fact and amount of losses
appears too speculative to warrant attempt at ascertainment. Absent experiential presumption
or statistical or other evidence from which reasonable inference of possible loss may flow, there
is no basis in this record for a make-whole order.” Id. at------ (Trial Examiner’s Report).
The Trial Examiner’s decision was adopted by the Board without comment on the remedy issue.
Id. at------ n.l.
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NLRB remedy has been limited to an order requiring the employer to
commence bargaining in good faith with the appropriate bargaining
representative of his employees. In these cases the NLRB has been urged
to adopt a new remedy designed to mitigate the adverse economic effects
of such an employer-precipitated bargaining delay: monetary compensa
tion of employees by their employer for the unlawfully deprived right
to bargain collectively. The question is presented whether and to what
extent the NLRB may administratively order compensatory damages
when liability is determined by criteria which may, in fact, be wholly
speculative. A brief description of the current statutory and administra
tive scheme is a necessary preliminary to more detailed consideration of
the proposed remedy.
Section 7 of the National Labor Relations Act2 guarantees employees
the right "to bargain collectively through representatives of their own
choosing.” To effectuate this right, section 8(a) (5)3 makes it an unfair
labor practice for an employer to refuse to bargain in good faith4 with
A reimbursement remedy requested by the UAW was denied by the Trial Examiner in
LTV Electrosystems, Inc., No. TXD—176—67 (N.L.R.B., April 6, 1967). Since no evidence
was introduced in support of the union’s claim for relief, the Examiner (the same one who
decided Monroe Auto Equip. Co., supra) declined to speculate whether or to what extent the
employees had incurred any compensable losses attributable to the employer's refusal to bargain.
The Board adopted his decision without passing upon or adopting his reasons for rejecting the
union's request. 166 N.L.R.B, No. 81 (July 3, 1967).
Similarly, in General Automation Mfg., Inc., 167 N.L.R.B. No. 66 (Sept. 24, 1967), the
UAW’S request for a make-whole remedy was denied by the Trial Examiner who considered
that the union’s proposed formulae for measuring employee losses "would assume that an
agreement which the Company has prevented would be reached; and they would substitute the
Board’s judgment (an extension of expertise which has not been accorded to this or any other
agency by statute or cases) as to fair or probable terms for the parties’ judgment and agree
ment.” Id. at------ n.16 (Trial Examiner’s Report). The Board considered the case inap
propriate for a departure from the usual § 8(a) (5) remedial order, and declined to comment
on the Trial Examiner’s reasons for rejecting the union’s request. Id. at------ n.l.
A variation on the reimbursement remedy was requested by the Steelworkers in Northwest
Eng’ring Co., 158 N.L.R.B. 624 (1966). The Board there denied the union’s request for an
order compelling the employer to bargain concerning past benefits which would have been in
effect during the period of the employer’s refusal to bargain and applying retroactively griev
ance and arbitration provisions eventually negotiated. On appeal the court refused to modify
the Board’s order. Steelworkers v. NLRB, 376 F.2d 770 (D.C. Cir.), cert, denied, 36 U.S.L.W.
3187 (U.S. Nov. 7, 1967).
In Insurance Workers v. NLRB, 124 U.S. App. D.C. 8, 360 F.2d 823 (1966), the request
for extraordinary relief was initially made before the court of appeals which denied the union’s
ill-timed claim for retroactive application of contract terms. See also Cooper Thermometer Co.
v. NLRB, 376 F.2d 684 (2d Cir. 1967); Retail Clerks v. NLRB, 125 U.S. App. D.C. 389, 373
F.2d 655, enforcing in part Montgomery Ward & Co., 154 N.L.R.B. 1197 (1965).
Compensatory relief was also requested of and denied by the Trial Examiner and the Board
in Kawneer Co., 164 N.L.R.B. No. 138 (May 24, 1967).
Some of these Board and court decisions were discussed by Trial Examiner Vose in Ex-Cell-0
Corp., No. TXD—80—67 (N.L.R.B., Mar. 13, 1967).
2 Labor-Management Relations Act (Taft-Hartley Act) § 7, 29 U.S.C. § 157 (1964) [here
inafter cited as LMRA].
*Id. § 8(a) (5), 29 U.S.C. § 158(a) (5) (1964).
4 The statutory requirement that bargaining be undertaken in good faith is imposed by §
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his employees’ representative concerning wages, hours, and other terms
and conditions of employment. A labor organization may achieve this
representative status in two ways. The preferred“ method is through
certification by the National Labor Relations Board after the union has
been selected by a majority of employees in a Board-conducted secret-bal
lot election.*56 The less desirable7 path to representative capacity is by
introducing convincing proof8 of majority status9 in an unfair labor prac8(d) which states that "to bargain collectively is the performance of the mutual obligation
of the employer and the representative of the employees to meet at reasonable times and confer
in good faith with respect to wages, hours, and other terms and conditions of employment. . ..”
Id. § 8(d), 29 U.S.C. § 158(d) (1964).
5 A Board-conducted secret ballot election is the preferred means to establish a bargaining
representative. See, e.g., Aaron Bros. Co., 158 N.L.R.B. 1077, 1078 (1966) : "An election by
secret ballot is normally a more satisfactory means of determining employees’ wishes . . . .”
Hearings on Review of the National Labor Relations Act Before the Special Subcomm, on Labor
of the House Comm, on Educ. and Labor to Amend the National Labor Relations Act, 89th
Cong., 2d Sess. 25 (1966) [hereinafter cited as Thompson Hearings'}. NLRB General Coun
sel Arnold Ordman testified: “The surest way and the best way we know to determine whether
a union has a majority ... is by a secret ballot election . . . .”
6 Election and certification procedures are set forth in § 9 of the Act, 29 U.S.C. § 159
(1964), and are supplemented by §§ 101.17-21 of the NLRB Rules and REGULATIONS AND
Statements of Procedure, Ser. 8, as amended, 29 C.F.R. §§ 101.17-21 (1967) [hereinafter
cited as Rules & Regs],
1 See NLRB v. S.S. Logan Packing Co.,------ F.2d ------ ,------ , 66 L.R.R.M. 2596, 2598
(4th Cir. 1967); Note, Union Authorization Cards, 75 Yale L.J. 805, 818, 829 (1966).
8 The pre-1947 Wagner Act provided that where a question of representation was presented,
the Board was empowered to "take a secret ballot of employees, or utilize any other suitable
method to ascertain such representatives.” National Labor Relations Act (Wagner Act) §
9(c), 49 Stat. 453 (1935) (emphasis added). In lieu of an election, the Board would accord
representative status to a union which had obtained convincing proof of majority representa
tion. Such evidence usually took the form of signed authorization cards from a majority of
employees in an appropriate unit. See generally Lewis, The Use and Abuse of Authorization
Cards in Determining Union Majority, 16 Lab. L.J. 434 (1965); Note, Union Authorization
Cards, 75 Yale L.J. 805 (1966); Comment, Refusals-To-Recognize Charges Under Section
8(a)(5) of NLRA, 33 U. Chi. L. Rev. 387 (1966). The landmark Supreme Court decision,
Franks Bros. v. NLRB, 321 U.S. 702 (1944), sustained a bargaining order as a remedy for
a violation of § 8(a) (5) where the employer had refused to extend recognition and bargain
with the union upon presentation of authorization cards.
The 1947 Taft-Hartley amendments to the act rewrote § 9(c), specifically repealing the
clause permitting the NLRB recourse to "any other suitable method” to resolve representation
questions, and leaving only the secret ballot election procedure available for settling such mat
ters. Legislative history indicates that Congress intended the secret ballot election to be the
exclusive procedure for selection of a bargaining representative. See, e.g., H.R. Rep. No. 245,
80th Cong., 1st Sess. 35, 55-56 (1947); H.R. Conf. Rep. No. 510, 80th Cong., 1st Sess. 41
(1947); S. Rep. No. 105, 80th Cong., 1st Sess., pt. 1, 25, pt. 2, 11 (1947); Note, Union Au
thorization Cards, 75 Yale L.J. 805, 820 nn.103-04 (1966). Nevertheless, the Supreme Court
apparently placed its imprimatur on the authorization card method in UMW v. Arkansas Oak
Flooring Co., 351 U.S. 62, 74 (1956). In that case the Court read the opening words of §
9(a) of the Act, "Representatives designated or selected,” as a recognition of two alternative
procedures for attaining representative status—designation by authorization cards or selection
in a Board-conducted election. Id., quoting 29 U.S.C. § 159(a) (1964). But see Note, Union
Authorization Cards, supra at 820-23, opting for a reasonable contrary conclusion.
9 The Board has taken the position that this procedure is satisfactory:
Admittedly, the inevitable delays attendant upon the litigation suspend for a time
the employees’ enjoyment of their statutorily guaranteed rights. However, the statu-
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tice proceeding arising from an employer’s refusal to recognize and bar
gain with the labor organization. Each method carries with it important
consequences. NLRB election and certification proceedings generally
consume two to four months, while an unfair labor practice determina
tion may require three years of litigation.10 Since a Board order can only
become binding on a party through enforcement by a court of appeals,11
unfair labor practice proceedings are subject to direct judicial review.12
An NLRB certification, however, is not subject to direct judicial review
since it is not a "final order”13 within the meaning of section 10(f) of
the statute.14 To judicially test the validity of Board certification, an em
ployer must refuse to bargain with the certified representative and litigate
the resultant section 8(a) (5) charge through Board processes, defending
its conduct on grounds, for example, that the election was held in an in
appropriate bargaining unit15 or that union pre-election conduct pre
cluded free and fair employee choice.1617If the Board should sustain the
charge and issue a bargaining order,1' the employer could then refuse to
tory provisions under which judicial review of a certification can be obtained only
through the refusal-to-bargain route . . . reflects a Congressional determination that
the expedition thus obtained for all parties in the disposition of most representation
questions outweighs the inconvenience imposed on the parties ... by die delays aris
ing in the comparatively small proportion of cases where the employer remains dis
satisfied after having exhausted his administrative remedies, and is willing to assume
the expense and burden of litigation before the courts .... *'[I]t is . .. obvious that
Congress explicitly intended to impose such delays.” [quoting Boire v. Greyhound
Corp., 376 U.S. 473, 477-78 (1964)].
Brief for Respondent at 39-40, Retail Store Union v. NLRB,------ F.2d ------ , 66 L.R.R.M.
2158 (D.C. Cir. 1967).
10 See generally A. Cox, Organization and Procedure of the National Labor
Relations Act, S. Doc. No. 81, 86th Cong., 2d Sess. 10 (I960) [hereinafter cited as Cox
Report]; Review of the National Labor Relations Board, Subcomm, on NLRB,
House Comm, on Educ. and Labor, 87th Cong., 1st Sess. 22 (Comm. Print 1961) [here
inafter cited as PUCINSKI REPORT]; "Thompson Hearings at 66.
11 Id. § 160(e) : "The Board shall have power to petition any court of appeals of the United
States ... for the enforcement of such order . . . .”
12 Section 10(f) provides in pertinent part:
Any person aggrieved by a final order of the Board granting or denying . . . the
relief sought may obtain review of such order in any United States court of appeals
in the circuit wherein the unfair labor practice in question was alleged to have been
engaged in or wherein such person resides or transacts business, or in the United
States Court of Appeals for the District of Columbia, by filing in such a court a
written petition praying that the order of the Board be modified or set aside ....
29 U.S.C. § 160(f) (1964).
13 Boire v. Greyhound Corp., 376 U.S. 473, 476-77 (1964); Lawrence Typographical
Union v. McCulloch, 121 U.S. App. D.C. 269, 271, 349 F.2d 704, 706 (1965).
14 See note 12 supra.
15 See Buzza v. Cardoza, 97 N.L.R.B. 1342, enforced in part, 205 F.2d 889 (9th Cir.), cert,
denied, 346 U.S. 923 (1952).
16 Cf. General Shoe Corp., 77 N.L.R.B. 124 (1948) (employer pre-election conduct in
volved ).
17 Section 10(c) empowers the NLRB to take such affirmative action as is necessary to
effectuate the remedial policies of the Act. 29 U.S.C. § 160(c) (1964). The usual relief
decreed by the Board in § 8(a)(5) cases is an order compelling the employer to bargain in
good faith. See Franks Bros. v. NLRB, 321 U.S. 702 (1944).
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comply and petition for full review in a federal court of appeals pursuant
to section 9(d).18*
In recent years the Board and federal appellate courts have been pre
sented with an increasing number of these “technical” refusal-to-bargain
cases.11 The obvious result of this litigation is delay in the commence
ment of bargaining;20 protracted litigation of election and certification
proceedings may forestall an enforced bargaining order for a greater
period than that consumed in litigating an employer’s refusal to bargain
with a union claiming majority status on the basis of authorization cards.
The Pending Cases
In the principal case, Ex-Cell-O Corp.?1 the United Auto Workers
had won an October 1964 Board-conducted election22 at the employer’s
Elwood, Indiana plant.23 The company contested the election, utilizing
Board review proceedings which finalized the certification one year later.
Ex-Cell-O immediately informed24 the union of its intention to refuse bar
gaining in order to obtain court review of the representation proceedings.
A further request for bargaining was denied and the union filed charges
with the Board, at which time a complaint was issued. The Trial Ex
aminer issued his decision in March 1967, finding that the employer had
breached its bargaining obligation and recommending that it be ordered
to bargain with the union upon request and:
18 29 U.S.C. § 159(d) (1964).
™ See, e.g., NLRB v. Douglas County Elec. Membership Corp., 358 F.2d 125 (5th Cir.
1966). "Another of a growing list of cases where the § 8(a) (5) failure to bargain is the
vehicle for testing the validity of . .. [a] Representation Proceeding .. . ." Id. at 127.
20 See generally note 1 supra.
21 No. 25-CA-2377 (N.L.R.B., Nov. 18, 1965). This Note will focus primarily on ExCell-0 Corp, since in that case alone the compensatory remedy was fully discussed and granted
by the Trial Examiner. See Brief to the Board for Charging Party Retail Clerks at 4, Zinke’s
Foods, Inc., Nos. 3O-CA-372, 30-RC-400 (N.L.R.B. April 1, 1966).
22 Of 196 ballots cast, 102 were in favor of the UAW, 93 were against, and 1 ballot was
challenged. Ex-Cell-O Corp., No. TXD—80—67 (N.L.R.B., Mar. 13, 1967). Only 12 of
the 208 eligible employees failed to vote. Brief to the Board for Charging Party at 1, Ex-Cell-O,
No. 25-CA-2377 (N.L.R.B., Nov. 18, 1965).
The union had initially sought recognition in early August 1964. The employer’s refusal
precipitated recourse to NLRB election machinery. Id. at 2.
23 The employer has five or more plants in neighboring Ohio and Michigan which are
represented by the UAW. Ex-Cell-O Corp., No. TXD—80—67 (N.L.R.B., Mar. 13, 1967).
24 On October 29, 1965, the day after Board affirmance of the UAW’s certification, the
company wrote to the union:
We have received the Labor Board’s decision concerning our objections to the conduct
of the Union election held October 22, 1964. As you know, the only way the Labor
Board’s decision in this case can be reviewed is through a technical refusal to bargain,
and consequently we are unable to meet with you and bargain until the review pro
cedure is carried out.
Id.
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Compensate . . . each of its employees for the monetary value of the
minimum additional benefits, if any, including wages, which it is rea
sonable to conclude that the Union would have been able to obtain
through collective bargaining with the Respondent, for the period com
mencing with the date of the Respondent’s formal refusal to bargain
collectively, October 25, 1965, and continuing until paid.25*
27

A similar history was alleged in Zdnke’s Foods, Inc.™ involving rep
resentation of a retail grocery’s employees by a local of the Retail Clerks.
Offering to prove its majority status through authorization cards,2' the
union demanded recognition in mid-February 1966; the employer refused
recognition, claiming distrust of the card check method,'2829
and suggested
recourse to the NLRB election processes. After approving a stipulation
for certification upon consent election,20 the Regional Director scheduled
an election for March 16. Zinke’s then engaged in an antiunion cam
paign, threatening and coercing its employees to vote against the union.30
The union lost the election31 and shortly thereafter filed objections and
a refusal to bargain charge32 with the NLRB. At the hearing, Zinke’s
25 Id. The recommended order also cautioned Ex-Cell-O to "preserve and, upon request,
make available to the Board . . . for examination and copying, all payroll records, social security
payment records, timecards, personnel records and reports, and all other records necessary to
analyze the amounts of compensation due.” Id. The remedy is fully discussed infra.
28 Nos. 3O-CA-372, 30-RC-400 (N.L.R.B., April 1, 1966).
27 See note 34 infra. At the hearing, the employer stipulated that on February 14, 1966,
the union held valid authorization cards executed by 17 of the 26 employees in the appropriate
bargaining unit. No. TXD—662—66 (N.L.R.B., Dec. 14, 1966) (Klein, T.X.).
28 The employer’s counsel wrote the union that "our client has been involved in other repre
sentational matters wherein the proving of majority status by authorization cards has been shown
not to be a genuine indication of the employees’ true desires respecting unionization. Thus,
your request for recognition ... is refused.” No. TXD—662—66 (N.L.R.B., Dec. 14, 1966).
The Trial Examiner, however, declined to find that such skepticism was a sufficient basis for
a good faith doubt of the union’s majority status, relying upon Lake Butler Apparel Co., 158
N.L.R.B. 863 (1966). Moreover, she concluded that even if a good faith doubt had been
demonstrated when the union initially requested bargaining, "a bargaining order would be
appropriate because of Respondent’s 'course of unfair labor practices directed at destroying
that majority,’" citing Bryant Chucking Grinder Co., 160 N.L.R.B. No. 125 (N.L.R.B., Oct.
4, 1966).
29 Id. at 3. See generally Rules AND Regs, supra note 6, § 101.19, 29 C.F.R. § 101.19
(1967).
30The employer admitted engaging in conduct violative of § 8(a)(1) and requested a
remedial order limited to that conduct, but vigorously opposed admission of any evidence to
prove the admitted violations. The Trial Examiner, however, found specifically that the em
ployer had coercively interrogated one employee, threatened to close the store if the union se
cured representation, threatened to discharge an employee for union activity and threatened
to discharge the least senior employees if the union came in. No. TXD—662—66 (N.L.R.B.,
Dec. 14, 1966).
31 The vote was 10 employees for the union, 15 against. Id.
32 The union also charged a violation of § 8(a) (3), alleging discriminatory treatment of
one employee culminating in his constructive discharge. The Trial Examiner sustained that
charge and found an additional violation of § 8(a) (5) based on the employer’s grant of a
unilateral wage increase. Id.
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admitted engaging in unfair labor practices,33 but justified its refusal to
recognize and bargain on the basis of the union’s loss of the election and
a good-faith doubt34 as to the Retail Clerks’ claimed majority status. The
Trial Examiner nevertheless found multiple infractions of the statute,3036
in addition to an unlawful refusal to bargain, and determined that such
flagrant conduct warranted a broad remedial order.30 He granted the
union’s requested compensatory remedy to redress the employer’s refusal
to bargain.37*
More akin to Ex-Cell-0 is Herman Wilson Lumber Co™ On March
22, 1966, the Woodworkers Union won39 a consent election at the com
pany’s Monticello, Arkansas plant. Since the employer’s objections40 to
the election were found lacking in merit, the Board certified the union on
July 7, 1966. When the lumber company continued to refuse recogni
tion and declined to bargain,41 the union charged a violation of section
8(a)(5). At the hearing the employer admitted this conduct, as well
as the unilateral grant of a wage increase, and the Trial Examiner sus
tained the charge although the employer contended in defense that the
certification was invalid and that it merely intended "to exhaust its judi
cial remedies”42 in the representation proceeding. The Woodworkers
33 Id. n.10.
34 To obtain recognition other than by an NLRB election, a union must present convincing
evidence, e.g., authorization cards, of majority support. NLRB v. Dahlstrom Metallic Door
Co., 112 F.2d 756 (2d Cir. 1940); see Colson Corp. v. NLRB, 347 F.2d 128 (8th Cir.), cert,
denied, 382 U.S. 904 (1965). The employer is then obligated under § 8(a) (5) to recognize
the union as bargaining representative of his employees, unless it can demonstrate a good-faith
doubt of majority status. Joy Silk Mills, Inc., 85 N.L.R.B. 1263 (1949), enforced in pertinent
part, 87 U.S. App. D.C. 360, 185 F.2d 732 (1950), cert, denied, 341 U.S. 914 (1951).
35 See notes 30 & 32 supra and accompanying text.
36 No. TXD—662—66 (N.L.R.B., Dec. 14, 1966); see MacMillan Ring-Free Oil Co.,
160 N.L.R.B. No. 70 (Sept. 2, 1966).
37 The recommended order provided that the employer act affirmatively to "make its em
ployees . . . whole for any loss or damage they may have suffered as a result of Respondent’s
refusal to bargain collectively with the Union . . . .” No. TXD—662—66 (N.L.R.B., Dec.
14, 1966). Additionally, Zinke's was ordered to preserve and make available to the Board all
records, reports, and accounts necessary or useful in determining the compensation due its em
ployees. Id.
38TXD—757—66 (N.L.R.B., Dec. 29, 1966) (Kessel, T.X.).
39 Of the 120 ballots cast, 62 favored and 57 were against the union; one ballot was chal
lenged. Id.
40 The employer protested that a handbill distributed by the union to the eligible employees
on the day preceding the election "contained material misrepresentations and omissions which
deceived the employees and thereby interfered with their freedom of choice in the selection of
a bargaining representative.” Id. The Regional Director found no merit in this claim, rec
ommending that the objections be overruled and the union certified. The employer excepted
to these findings, but they were subsequently adopted by the Board, finalizing the union’s certi
fication.
41 The employer’s pleadings at the Trial Examiner’s hearing admitted its continuous refusal
to recognize and bargain with the union from Maj’ 4, 1966.
42TXD—757—66 (N.L.R.B., Dec. 29, 1966). While certainly aware that the employer
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contended that the employer’s primary purpose was not to test the certifi
cation, but to wholly avoid its statutory bargaining obligation. The Trial
Examiner found no support for that position, but asserted that the lack
of evidence of employer motive would not have deterred him from rec
ommending a "make-whole” or other equitable remedy. Indeed, the Ex
aminer found the theory behind the union’s request for a compensatory
remedy to be attractive,43 but he nevertheless denied it in the absence of
objective criteria4445
by which to determine whether and to what extent the
employer’s conduct caused his employees to lose material benefits.
In early July of 1967, these three cases were argued orally before the
National Labor Relations Board. In its Notice of Hearing40 to all parties,
the Board propounded seven comprehensive questions relevant to the au
thority of that agency to adopt the compensatory remedy, its implementa
tion if adopted, and the availability of alternative means which could ade
quately redress such unfair labor practices. After considering the basic
rationale behind a compensatory remedy, each of the Board’s questions
will be examined.

Conflicting Views
UNION’S VIEW: THE ASSERTED NEED FOR COMPENSATORY

RELIEF

1. The proposed monetary compensation remedy rests on the funda
mental assumption that the employees’ statutory right to bargain col
was seeking to test the propriety of the Board’s determinations in the representation proceed
ings by means of a refusal-to-bargain violation, the Trial Examiner noted that he was bound
by the Board’s final disposition of the election’s validity, citing Geneseo, Inc., 161 N.L.R.B. No.
98 (Nov. 17, 1966). Absent new or previously unavailable evidence, issues previously liti
gated in a representation proceeding may not be raised in an unfair labor practice proceeding
arising out of a refusal to honor the certification. See, e.g., Pittsburgh Plate Glass Co. v. NLRB,
313 U.S. 146, 162 (1941); Collins v. Hillman Corp., 160 N.L.R.B. No. 135 (Oct. 10, 1967);
Pepsi-Cola Bottlers, Inc., 153 N.L.R.B. 1342 (1965), enforced, W F.2d 31 (5th Cir. 1967);
Rules and Regs., supra note 6, §§ 102.67(f), 102.69(c), 29 C.F.R. §§ 102.67(f), 102.69(c)
(1967).
43 ”[I]n my opinion, there is merit to the argument that an employer testing the validity
of a union’s bargaining certificate should be liable to its employees for the damages caused
them by the employer’s failure to sustain an attack upon the certificate.” TXD—757—66.
44 The union offered two yardsticks for measuring the gains which it contended the em
ployees would have realized through bargaining:
1. By comparing the increases, both direct and indirect, enjoyed by Respondent’s
employees from 1966 to the time the Board’s order is complied with, with the average
increases negotiated by the Woodworkers with other Arkansas-located employers
engaged in the manufacture and sale of lumber and related products.
2. There is the less desirable comparison of Respondent’s employees’ economic
gains with the Bureau of Labor Statistics’ average figures of negotiated increases for
the geographical area, the particular industry, or for the manufacture and sale of
lumber and related products generally.
Id. The Trial Examiner considered these measures too speculative.
45 Dated May 26, 1967.
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lectively with their employer is an opportunity having economic value,
and when that right is unlawfully denied or abridged, the law must pro
vide compensatory damages to redress the wrong.46 Specifically, this
theory posits that employees should not incur the loss of material bene
fits which they would have secured through collective bargaining had
their employer undertaken to meet his statutory bargaining obligation,47
either upon presentation of convincing evidence of majority support4” or
upon initial certification by the National Labor Relations Board.
2. Since prompt commencement of collective bargaining will prob
ably result in a contract4950
increasing the employer’s costs, the avoidance
of bargaining results in an attractive short-term windfall during the vio
lation period/’0
3. The union may be "busted” or its capacity undermined either be
cause it has failed to win concrete economic gains through bargaining or
because employer pressure and tactics have dissipated the union members’
loyalty.51
Ex-Cell-O Corp., No. 25-CA-2377 (N.L.R.B., Nov. 18, 1965); Zinke’s Foods, Inc.,
Nos. 30-CA-372, 3O-RC-4OO (N.L.R.B., April 1, 1966); Brief for Charging Party to the Board,
Ex-Cell-O Corp, No. 25-CA-2377 (N.L.R.B, Nov. 18, 1967); Brief for AFL-CIO as Amicus
Curiae to the Board, Ex-Cello-O Corp, No. 25-CA-2377 (N.L.R.B, Nov. 18, 1965); Brief for
Teamsters Union as Amicus Curiae to the Board, Ex-Cell-O Corp, No. 25-CA-237 (N.L.R.B,
Nov. 18, 1965).
47 Noting the two and one-half year time lapse from filing of an unfair labor practice charge
to effective decree, the Cox Committee asked: "If an employer refuses to bargain collectively
on June 1, 1959, how much good will be done by an order to bargain entered December 1,
1961?” Cox Report, supra note 9, at 10.
48 See Joy Silk Mills, Inc, 85 N.L.R.B. 1263 (1949), enforced in pertinent part, 87 U.S.
App. D.C. 360, 185 F.2d 732 (1950), cert, denied, 341 U.S. 914 (1951).
49 Ordinarily, certification by the NLRB culminates in execution of an initial collective
agreement. In his 1960 study of five NLRB regional offices, Dr. Phillip Ross found that 8490% of newly certified unions achieve a first bargaining contract. P. ROSS, The GOVERN
MENT as a Source of Power 251 (1965).
50 Assuming the union would probably have secured overall increments, through collective
bargaining, of 3%, a figure approximating the Bureau of Labor Statistics’ national median in
crease in hourly earnings won through collective bargaining, see notes 140-142 infra and ac
companying text, then an employer who unlawfully refused to recognize and bargain with the
union would realize savings in the amount of 3 % of each employee’s annual earnings for each
year that it can forestall bargaining. For an employer with 100 employees earning $5,000
annually, the savings per employee over a two year period would be $304, while overall savings
from the violation would be $30,400. See Brief for Charging Party to the Board at 13-15;
Brief for AFL-CIO as Amicus Curiae at 15-16. The only costs sustained by the employer are
the legal fees arising from litigation of the § 8(a) (5) violation through the Board and the
courts. Moreover, while the violator realizes such savings the higher labor costs of his com
petitor who abides by the statutory mandate puts the latter at a competitive disadvantage. Brief
for Charging Party to the Board at 18.
51
During [the violation] . . . period the employees, frustrated in their efforts to
obtain a contract, and seeing that their employer by his own efforts can prevent the
collective-bargaining process from even getting started, lose interest in union repre
sentation. When, after 2 years or more, the employer’s bargaining obligation has
finally been confirmed by the Board and the Court of Appeals, and the employer
finally sits down at the bargaining table, the employees’ representative is bargaining
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4. Since the employer’s windfall is their loss, the employees are
severely and irreparably harmed. When the union’s right to bargain is
finally vindicated, the only relief presently forthcoming is an order that
the employer bargain upon request. Prospects for achieving a contract
decrease markedly after protracted litigation,5253and if an agreement is
finally achieved, it is highly questionable whether it will provide for
retroactivity of the negotiated gains.03
from a position of weakness rather than the position which the union would have
been in had the employer promptly following the certification of the union ... sat
down and bargained over the terms of the contract.
Ex-Cell-O Corp., No. TXD—80—67 (N.L.R.B, Mar. 13, 1967).
The Supreme Court has also commented on this aspect of an unfair labor practice:
Out of its wide experience, the Board many times has expressed the view that the
unlawful refusal of an employer to bargain collectively with its employees’ chosen
representatives disrupts the employees’ morale, deters their organizational activities,
and discourages their membership in unions. . . . One of the chief responsibilities
of the Board is to direct such action as will dissipate the unwholesome effects of
violations of the Act.
Frank Bros. Co. v. NLRB, 321 U.S. 702, 704 (1944).
In his recent five-year study of cases brought before the NLRB in which violations of §
8(a) (5) were alleged, Dr. Philip Ross found:
2. Employers engaged in activities in violation of the duty to bargain for the dual
purpose of weakening unions and ending bargaining relationships. The most com
mon unlawful employer activities went to the very heart of collective bargaining and
involved the rejection of bargaining itself.
5. The collective bargaining consequences of a remedied violation depended mainly
upon the nature and extent of an employer’s original resistance to bargaining and his
persistence in delaying compliance. Litigated cases frequently differed from non
litigated cases in fundamental ways and employers who litigated charges often suc
ceeded in ousting their unions. On the other hand, an employer’s decision to adjust
a violation led more often than not to the establishment of stable bargaining.

7. The major shortcoming of the NLRB lies in its failure to adopt adequate and
realistic remedies in those cases where the employer has unmistakably demonstrated
a continuing intent to ftustrate the Act.
P. Ross, The Labor Law in Action/ An Analysis of the Administrative Process
Under the Taft-Hartley Act 1-2, Sept. 21, 1966 (report prepared for NLRB) [herein
after cited as ROSS Report], Ross concluded that "the evidence appears sufficient to state
that a violation of Section 8(a) (5) is bottomed upon a rejection of the principles of collective
bargaining.” Id. at 13.
52 In their brief to the Board, the United Auto Workers report that "during a six-month
period in 1966 the UAW succeeded in obtaining first contracts in 97% of the cases where good
faith bargaining commenced upon its victory in a Board-conducted election. By contrast, when
employers unlawfully refrain from bargaining . . . until the Board has issued an 8(a) (5) de
cision and order, unions have succeeded in getting contracts only about half the time.” Brief
for Charging Party to the Board at 12. Protracted litigation postponing initial bargaining until
judicial enforcement of an N.L.R.B. bargaining order, reduced the contract probability to less
than 34%. Ross Report, at 115.
53 The Board has recently ordered an employer to sign and give retroactive effect to a con
tract which the employer had negotiated but unlawfully refused to sign. The Board directed
the employer "to reimburse the employees ... for the loss of any benefits which would have
accrued to them under the contract which the Respondent refused to sign . . . .” Schill Steel
Prods., Inc., 161 N.L.R.B. No. 83 (Nov. 14, 1966); see Beverage-Air Co., 164 N.L.R.B. No.
156 (May 29, 1967) (following Schill Steel Prods.'). In NLRB v. Warrensburg Board &
Paper Corp., 340 F.2d 920 (2d Cir. 1965), the court enforced the Board’s order requiring the
employer to sign a two-year contract which it had negotiated and had followed until the union
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5. Also relevant is the plight of the employer who respects his em
ployees’ right to bargain, yet witnesses his competitors reaping substantial
profits at minimal business or legal risk by violating the law and flouting
the congressional policy54 favoring collective bargaining.
6. The make-whole remedy is essential not merely to foster col
lective bargaining at the unit level, but also to buttress the Board in carry
ing out its responsibility to assure general obedience and respect for the
principles5’’ recognized and established by the National Labor Relations
Act.5657
*
7. If a doubting employer can test the validity of the majority show
ing or certification by way of a technical refusal to bargain, thereby ex
hausting all available NLRB and judicial processes, he should act at his
own peril; '“ otherwise he could delay a final, judicially enforced bargain
ing order for up to four years“’5 from the initial request for recognition
and bargaining.
employer’s view: the inappropriateness of
COMPENSATORY RELIEF

1. Since the proposed remedy has previously been urged upon the
Board and rejected on its merits,59 the Trial Examiners who recommended
such relief in Zinke’s Foods and Ex-Cell-0 Corp, failed in their duty60 to
follow established Board precedent.
lost its majority status. Since the contract between the parties had already terminated at the
time of the enforcement proceedings, the court modified that part of the Board’s order which
had extended the contract’s terminal date.
54 The congressional policy in enacting the National Labor Relations Act was generally to
eliminate the causes of substantial obstruction to the free flow of commerce and to encourage
collective bargaining and the freedom of employees to organize for the purposes of negotiation.
S. Rep. No. 573, 74th Cong., 1st Sess. 6 (1935).
55 This remedy would be consistent with the overall statutory scheme that Congress en
visioned when it enacted the legislation.
A weakening of employers’ willingness to comply with the law has undesirable con
sequences. These include as part of the Board’s burden, an increase in merit charges
and a disproportionate increase in litigation cases. For society as a whole, the prob
able result may be a rise in strikes induced by widespread cynicism of the value of
Board procedures.
Ross Report, at 30.
56 See Ex-Cell-O Corp., No. 25-CA-2377 (N.L.R.B., Nov. 18, 1965); Brief for Charging
Party to the Board at 19-21; Brief for AFL-CIO to the Board as Amicus Curiae at 6-7.
57 "[T]he litigant must pay for his experience, like others who have tried and lost.” Life
& Cas. Ins. Co. v. McCray, 291 U.S. 566, 575 (1934) (Cardozo, J.).
58See Herman Wilson Lumber Co., No. TXD—757—66 (N.L.R.B., Dec. 29, 1966);
Ex-Cello-O Corp., No. TXD—80—67 (N.L.R.B., Mar. 13, 1967); Brief for Charging Party
to the Board at 9-11; Brief for AFL-CIO to the Board as Amicus Curiae at 6.
59 See cases discussed note 1 supra.
60 Generally NLRB Trial Examiners are obligated to abide by Board precedent. Lenz Co.,
153 N.L.R.B. 1399, 1401 (1965); Iowa Beef Packers, Inc., 144 N.L.R.B. 615, 616 (1963),
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2. The Board’s remedial powers are limited;61 it may not decree the
terms of a contract and impose it upon the parties,62 nor may it compel
concessions or otherwise meddle in the substantive terms of the agree
ment.63 The powers should be used only "in aid” of the Board’s authority
to restrain violations and as a means of avoiding the consequences of the
violation.64*
3. Since the Act does not compel agreement,60 the Board can never
say with certainty that the union would have secured a contract from the

modified, 331 F.2d 176 (8th Cir. 1964); Local 1426, ILA, 128 N.L.R.B. 198, 205-06 (I960);
Novak Logging Co., 119 N.L.R.B. 1573, 1575-76 (1958).
The employers contend that the Board’s decision in Preston Prods. Co., 158 N.L.R.B. 322
(1966), was controlling and the Trial Examiner, by not following the Preston decision, was
violating his duty to abide by Board precedent.

61 See, e.g., Southern S.S. Co. v. NLRB, 316 U.S. 31, 46 (1942); Republic Steel Corp. v.
NLRB, 311 U.S. 7, 10-11 (1940); Consolidated Edison Co. v. NLRB, 305 U.S. 197, 235-36
(1938). The Supreme Court has said that the affirmative remedial power of the NLRB "is
merely incidental to the primary purpose of Congress to stop and to prevent unfair labor prac
tices.” International Union, UAW v. Russell, 356 U.S. 634, 642-43 (1958).
62 The Act does not compel agreement. NLRB v. Jones & Laughlin Steel Corp., 301 U.S.
1, 45 (1937).
Section 8(d) of Labor-Management Relations Act defines collective bargaining in terms of
employer and union only:
[T]o bargain collectively is the performance of the mutual obligation of the em
ployer and the representative of the employees to meet at reasonable times and confer
in good faith with respect to wages, hours, and other terms and conditions of employ
ment, or the negotiation of an agreement, or any question arising thereunder, and
the execution of a written contract incorporating any agreement reached if requested
by either party, but such obligation does not compel either party to agree to a proposal
or require the making of a concession ....
LMRA § 8(d), 29 U.S.C. § 158(d) (1964) (emphasis added).

63 NLRB v. American Nat’l Ins. Co., 343 U.S. 395, 404 (1952); Insurance Workers Union
v. NLRB, 124 App. D.C. 8, 12, 360 F.2d 823, 827 (1966).
However, in H.K. Porter Co. v. NLRB, ------ F.2d ------ , 66 L.R.R.M. 2761 (D.C. Cir.
1967), the court was asked to clarify a Board decision in an 8(a) (5) case. The company had
failed to bargain in good faith by adamantly refusing to agree to arbitration provisions while
insisting on a no-strike clause, unilaterally changing conditions of employment, and refusing to
meet at reasonable times. The Board ordered the company to bargain in good faith. One of the
issues was that the company had violated 8(a) (5). The parties began negotiations on the issue
of checkoff but each urged a different interpretation of the Board’s second order. When bar
gaining broke down, the union filed a motion in the District of Columbia Circuit to clarify
the Board’s second order. The court, clarifying its earlier enforcement decree, held that the
NLRB "could simply order the company to grant checkoff.” The court considered the com
pany’s consistent refusal to bargain in good faith and reasoned that the requirements that a
checkoff (a substantive provision) be included was only a "minor intrusion on the freedom
to contract.”
The case clearly departs form the Act’s expressed policy that the obligation to bargain does
not compel either party to agree to a proposal. It illustrates this court’s willingness to accept
an expansion of the Board’s labor remedies.
64 Consolidated Edison Co. v. NLRB, 305 U.S. 197, 235 (1938).

See note 62 supra. See also NLRB v. Borg-Warner Corp., Wooster Div., 356 U.S. 342,
349 (1958); NLRB v. Tower Hosiery Mills, Inc., 180 F.2d 701, 705 (4th Cir.), cert, denied,
340 U.S. 811 (1950).
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employer66 or what benefits, if any, would have been agreed upon by
the employer if a contract was in fact achieved.6'
4. The proposed remedy must be denied because it is punitive.68
It penalizes an employer who is merely seeking to exhaust available ad
ministrative and judicial processes in order to refrain from bargaining
■with a union which in the employer’s sincere belief does not represent a
majority of its employees. Since the statute provides no means to obtain
direct judicial review of representation proceedings,69 the employer should
not be penalized for the effects, if any, upon his employees of Board and
court delay which is beyond the employer’s control.
Questions and Answers
These conflicting views concerning the adoption of a make-whole
remedy prompt a detailed examination of the issues presently before the
Board. Prior to the oral argument, the NLRB submitted to the parties
in Ex-Cell-0 Corp., Zinks’s Foods, Inc., and Herman Wilson Lumber Co.
certain questions covering the full scope of the compensatory remedy.7071
These questions will be considered out of their original sequence'1 in
order that they can conveniently be examined in the three areas to which
they are addressed: the scope of the Board’s remedial authority, the me
chanics of determining the amount of compensation, and alternative
modes of relief.
SCOPE OF THE BOARD’S REMEDIAL AUTHORITY

"Whether the Board has the authority to order an employer to reim
burse his employees for the loss of wages and fringe benefits that they
66 The argument is based upon the premise that any claim of damages is too speculative
for the Board to order compensation. At least three NLRB Trial Examiners have so concluded.
See LTV Electrosystems, Inc., 166 N.L.R.B. No. 81 (July 3, 1967) (Trial Examiner’s Report);
United Ins. Co., 162 N.L.R.B. No. 33 (Dec. 30, 1966) (Trial Examiner’s Report); Herman
Wilson Lumber Co., TXD—757—66 (N.L.R.B., Dec. 29, 1966).
See Herman Wilson Lumber Co., TXD—757—66, (N.L.R.B., Dec. 29, 1966) (prof
fered yardsticks to measure damages considered too speculative); cases discussed at note 1 supra,
denying compensatory relief on similar grounds.
68 The Act is remedial and not punitive in effect. See Consolidated Edison Co. v. NLRB,
305 U.S. 197 (1938).
[TJhis authority to order affirmative action does not go so far as to confer a punitive
jurisdiction enabling the Board to inflict upon the employer any penalty it may
choose because he is engaged in unfair labor practices, even though the Board be of
the opinion that the policies of the Act might be effectuated by such an order. . . .
The power to command affirmative action is remedial, not punitive ....
Id. at 235-36 (Hughes, C.J.).
69 See notes 23-28 supra and accompanying text.
70 NLRB Notice of Hearing (May 26, 1967).
71 The questions appear here in the order 1, 5, 2, 3, 4, 6, 7. This format was adopted from
the Brief of the AFL-CIO to the Board as Amicus Curiae at 2.
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would have obtained through collective bargaining if the employer had
not refused to bargain in good faith?”
The National Labor Relations Board is empowered to fashion such
affirmative remedies as will effectuate the policies of the Act.'" This
grant of power has been interpreted to vest the Board with wide discre
tion in exercising its remedial function.72
73 This was Congress’ original
intent7475
and, despite attempts made to restrict this power,section 10(c)
72 If upon the preponderance of the testimony . . . the Board shall be of the opinion
that any person . . . has engaged in or is engaging in any such unfair labor practice,
then the Board shall . . . issue ... an order ... to cease and desist from such unfair
labor practice, and to take such affirmative action including reinstatement of em
ployees with or without back pay, as will effectuate the policies of this [Act] ....
LMRA § 10(c), 29 U.S.C. § 160(c) (1964).
73See, e.g., Virginia Elec. & Power Co. v. NLRB, 319 U.S. 533, 539-40 (1943); Phelps
Dodge Corp. v. NLRB, 313 U.S. 177, 189 (1941); Lodge 35, IAM v. NLRB, 311 U.S. 72, 82
(1940). This policy has remained unchanged through the years. See, e.g., Fireboard Paper
Prods. Corp. v. NLRB, 379 U.S. 203, 215-16 (1964); NLRB v. Seven-Up Bottling Co., 344
U.S. 344, 346 (1952); UAW v. Russell, 356 U.S. 634, 642-43 (1945); May Dep’t Stores v.
NLRB, 326 U.S. 376, 391-92 (1945); Medo Photo Supply Co. v. NLRB, 321 U.S. 678 (1944);
Montgomery Ward & Co. v. NLRB, 339 F.2d 889 (6th Cir. 1965); NLRB v. Globe Prods.
Corp., 322 F.2d 694, 697 (4th Cir. 1963); NLRB v. Town & Country Mfg. Co., 316 F.2d 846
(5th Cir. 1963); NLRB v. A.P.W. Prods. Co., 316 F.2d 899 (2d Cir. 1963); Eichleay Corp,
v. NLRB, 206 F.2d 799, 865 (3d Cir.,1953).
The Board has also recently commented on its remedial powers. H.L. Elson Bottling Co.,
155 N.L.R.B. 714, 715 (1965), modified, 379 F.2d 223 (6th Cir. 1967).
74 The legislative history is devoted primarily to a discussion of the general objectives and
philosophy of the desired national labor policy. Senator Wagner, after indicating that the
general objectives of the Act were to provide industrial peace and harmony stated: "The power
of this Board to issue orders [under 10(c)] is strictly limited to the preservation of the indus
trial freedom guaranteed specifically by the bill.” 79 Cong. Rec. 6184 (1935). It appears
that this limitation was the only one envisioned by Senator Wagner. Discussing the Board’s
powers, the House Committee stated:
The orders will of course be adapted to the needs of the individual case: they may
include such matters as refraining from collective bargaining with a minority group,
recognition of the agency chosen by the majority for the purposes of collective bar
gaining, posting of appropriate bulletins, refraining from bargaining with an organ
ization corrupted by unfair labor practices. The most frequent form of affirmative
action required in cases of this type is specifically provided for i.e. the reinstatement
of employees with or without pay, as the circumstances dictate.
H.R. Rep. No. 969, 74th Cong., 1st Sess. 21 (1935). Section 10(c) restricts affirmative or
ders to such as “will effectuate the policies of this Act.” As defined in § 101 these are:
[to encourage] the practice and procedure of collective bargaining and [to protect]
the exercise by workers of full freedom of association, self-organization, and desig
nation of representatives of their own choosing, for . . . negotiating the terms and
conditions of their employment, for their mutual aid and protection.
LMRA § 101, 29 U.S.C. § 151 (1964).
75 The legislative history of the Taft-Hartley Act is replete with attempts to limit the
Board’s choice of remedial orders. The House bill provided that in addition to ordering re
spondents to cease and desist from engaging in unfair labor practices, the Board could order
affirmative action (including reinstatement) and could deprive violators of their rights under
the Act for not more than one year. H.R. 3020, 80th Cong., 1st Sess. § 10(c) (1947). The
Senate amendment, however, contained no similar provision. S. 1126, 80th Cong., 1st Sess.
(1947). It was feared that the Board would have been limited in its choice of remedial orders.
In conference, this provision of the House Bill was deleted. H. Conf. Rep. No. 510 on H.R.
3020, 80th Cong., 1st Sess. 54 (1947). A further attempt to limit the Board’s authority was
the proposed establishment of a Labor Management Relations Board, H.R. 3020, 80th Cong.,
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has remained substantially unchanged.,G
In Phelps Dodge Corp. v. NLRB?1 Mr. Justice Frankfurter expressed
the Court’s view that
in the nature of things Congress could not catalogue all the devices and
stratagems for circumventing the policies of the Act. Nor could it de
fine the whole gamut of remedies to effectuate these policies in an in
finite variety of specific situations. Congress met these difficulties by
leaving the adaptation of means to end to the empiric process of admin
istration. The exercise of the process was committed to the Board . . . .*76
78
77

The Board was entrusted with the task of drawing "on enlightenment
gained from experience”'9 in fashioning effective remedies. In its grant
of authority, Congress specifically placed at the Board’s disposal the
remedy of "reinstatement of employees with or without back pay.”80 The
Court considered the "reinstatement remedy” to be illustrative rather than
exhaustive of the Board’s remedial authority.8182
83Hence, from its inception
the Board has been recognized as having broad remedial powers includ
ing, in appropriate circumstances, authority to order compensation of em
ployees who have been injured as a result of their employer’s unfair labor
• 82
practices.
While Board-ordered compensation had previously been limited to
back-pay awards to employees who were discharged, laid off, or other
wise discriminated against in violation of section 8(a)(3),M in Fibre
lst Sess. § 3 (1947), which would have an administrator with the sole authority to issue com
plaints. The Board could have afforded relief only to the extent requested in the administrator’s
complaint. H.R. 3020, 80th Cong., 1st Sess. § 10(a) (1947). This provision was also elim
inated in conference. H. Conf. Rep. No. 510 on H.R. 3020, 80th Cong., 1st Sess. 37 (1947).
76 Compare 61 Stat. 146 (1947), with 29 U.S.C. § 160(c) (1964).
77 313 U.S. 177 (1941).
78 W. at 194.
79 NLRB v. Seven-Up Bottling Co., 344 U.S. 344, 346-47 (1952).
s«29 U.S.C. § 160(c) (1964).
81 The Court reasoned that Congress had achieved this purpose
by not directing the Board "to take such affirmative action as will effectuate the
policies of this Act,” simpliciter, but, instead, by empowering the Board "to take such
affirmative action, including reinstatement. . . with or without back pay, as will effec
tuate the policies of this Act.” To attribute such a function to the participle phrase
introduced by "including” is to shrivel a versatile principle to an illustrative applica
tion. We find no justification for attributing to Congress such a causistic withdrawal
of the authority which, but for the illustration, it clearly has given the Board. The
word "including” does not lend itself to such destructive significance.
313 U.S. at 189; accord, Virginia Elec. & Power Co. v. NLRB, 319 U.S. 533 (1943) ("[IJts
power is not limited to the illustrative example of one type of permissible affirmative or
der ....”)
82 "Making the workers whole for losses suffered on account of an unfair labor practice is
part of the vindication of the public policy which the Board enforces.” Phelps Dodge Corp,
v. NLRB, 313 U.S. 177, 197 (1941); see, e.g., NLRB v. Seven-Up Bottling Co., 344 U.S. 344
(1952).
83 Section 8(a) (3) makes it an unfair labor practice for an employer "by discrimination
in regard to hire or tenure of employment or any term or condition of employment to encourage

1968]

Monetary Compensation

489

board Paper Prods. Corp. v. NLRBSi the Supreme Court first recognized
the Board’s power to reimburse employees for losses attributable to their
employer’s violation of section 8(a)(5). In Fibreboard the jobs of
maintenance employees in the bargaining unit were eliminated when, for
purely economic reasons’’0 but without consulting with the union, the
employer subcontracted all of its maintenance work and terminated the
affected unit employees. The union charged violations of sections 8(a)
(3) and (5), but the Board dismissed the 8(a) (3) charge for want of
proof that the subcontracting was unlawfully motivated. The Board did,
however, order the employer to cancel the subcontract and resume the
maintenance operations, reinstate the terminated employees, and "make
them whole for any loss of earnings suffered as a result of [the employ
er’s] unlawful action in bypassing their bargaining agent and unilaterally
subcontracting their jobs out of existence.”84
86 The Supreme Court upheld
*
the Board’s order,8' thereby placing its imprimatur on the authority of
the NLRB to award compensation solely on the basis of an employer’s
refusal to bargain in violation of section 8(a) (5).
Since Fibreboard, the NLRB has awarded reimbursement several
times in varied refusal-to-bargain cases.8889 In Schill Steel Prods., Inc.™
the employer had refused to sign and effectuate an agreement which it
had fully negotiated with the union. To remedy the section 8(a) (5)
violation, by "recreat[ing] the conditions and relationships that would
have been had there been no unfair labor practice,”90 the Board ordered
the employer to sign the contract, abide by its terms for one year there
after, and reimburse all covered employees for the loss of benefits which
resulted from the employer’s initial refusal to sign.91
or discourage membership in any labor organization . . . . ” LMRA § 8(a) (3), 20 U.S.C.
§ 158(a)(3) (1964).
84 379 U.S. 203 (1964).
83 The Board found no support for the union’s claim that the subcontracting was discriminatorily motivated; it adopted the Trial Examiner’s conclusion that the employer’s decision to
subcontract was an exercise of its "business judgment.” Fibreboard Paper Prods. Corp., 130
N.L.R.B. 1558, 1559 (1961), supplemented, 138 N.L.R.B. 550 (1962), enforced sub nom.
East Bay Union of Machinists v. NLRB, 116 U.S. App. D.C. 198, 322 F.2d 411 (1963), aff'd,
379 U.S. 203 (1964).
86 1 38 N.L.R.B. at 555.
87 379 U.S. at 215.
88 Some of the cases discussed infra, notes 89-103 and accompanying text, were reviewed
by Trial Examiner Vose in Ex-Cell-O Corp., No. TXD—80—67 (N.L.R.B., Mar. 13, 1967).
89 161 N.L.R.B. No. 83 (Nov. 17, 1967).
90 Id. at------ . The aim and purpose of the Board’s remedial powers is to return the parties
as nearly as possible to the status quo before the unfair labor practice occurred. Phelps Dodge
Corp. v. NLRB, 313 U.S. 177, 194 (1941); Chemrock Corp., 151 N.L.R.B. 1074, 1082
(1965).
91 161 N.L.R.B. at ------ . Schill Steel Prods, was followed in Beverage Air Co., 164
N.L.R.B. No. 156 (May 29, 1967).

490

The Georgetown Law Journal

[Vol. 56: 474

Reimbursement was similarly required of a "successor” employer3' in
Chemrock Corp.^ where the purchaser of a business had terminated and
replaced a group of employees without bargaining. The Board found
that, since there was a continuity of operation,92
9495
93
*99
the purchaser was obli
gated to bargain regarding such fundamental changes in the replaced
employees’ working conditions, and ordered the purchaser to reinstate
the employees, awarding back pay according to the rates established in
the predecessor employer’s contract with the employees’ bargaining rep* 0 'S
resentative.
In Cities Serv. Oil Co.,w the employer unilaterally entered into a dis
tributorship arrangement which resulted in a reduction of unit work and
the loss of customary overtime pay to its employees. The Board ordered
the unit employees reimbursed for the losses they sustained. In another
92 The obligations of a "successor employer” were recently examined by the Supreme Court
in John Wiley & Sons, Inc. v. Livingston, 376 U.S. 543 (1964), noted in 66 Colum. L. Rev.
970 (1967); 78 Harv. L. Rev. 288 (1965). The Court determined that the employer had
sold his operations to avoid his obligations under the Act. While recognizing employer’s rights
to rearrange their businesses and even to eliminate themselves as employers, the Court con
cluded that such prerogatives must be balanced by some protection to employees from sudden
drastic changes in the employment relationship. Observing the "relevant similarity and con
tinuity of operation across the change in ownership,” the Court ordered the employer to ar
bitrate with the incumbent unions which had an established bargaining relationship with the
former employer. 376 U.S. at 550-51.
One federal appellate court subsequently interpreted IP'z/ey to require a successor to honor
the collective bargaining agreement entered into by its predecessor, making the entire contract,
and not merely the arbitration clause, binding on the successor. Wackenhut Corp. v. Plant
Guard Workers, 332 F.2d 954 (9th Cir. 1964). This decision has been criticized as an undue
extension of successor liability. See Steelworkers v. Reliance Universal, Inc., 335 F.2d 891 (3d
Cir. 1964) (compelling successor to arbitrate but not imposing pre-existing contract). See also
Piano Workers v. W.W. Kimball Co., 379 U.S. 537 (1964) (per curiam); Monroe Sander
Corp. v. Livingston, 377 F.2d 6 (2d Cir.), cert, denied, 88 S. Ct. 97 (1967); McGuire v. Hum
bile Oil & Refining Co., 355 F.2d 352 (2d Cir. 1965), cert, denied, 384 U.S. 988 (1966).
The NLRB has recently decided that a good-faith purchaser of a business, who had notice
of an outstanding unfair labor practice charge against the seller, was not immune from the
NLRB remedial processes and ordered the successor to remedy the predecessor’s violations.
Perma Vinyl Corp., 164 N.L.R.B. No. 119 (May 24, 1967).
93 151 N.L.R.B. 1074 (1965). See also 30 NLRB Ann. Rep. 66-67 (1965).
94 151 N.L.R.B. at 1078. In determining successorship, "the critical question is . . . whether
[the purchasers] continued essentially the same operation with substantially the same employee
unit . . . .” Maintenance, Inc., 148 N.L.R.B. 1299, 1301 (1964). Where the change in
ownership does not substantially’ alter the nature of the operations performed, the "employing
industry” is unchanged and the obligation to bargain with the incumbent union devolves upon
the successor employer, who may not unilaterally alter established terms and conditions of em
ployment. See, e.g., Glenn Goulding (Fed-Mart), 165 N.L.R.B. No. 22 (June 14, 1967);
Valleydale Packers, Inc., 162 N.L.R.B. No. 139 (Feb. 7, 1967); Overnite Transp. Co., 157
N.L.R.B. 1185 (1966), enforced, 372 F.2d 765 (4th Cir.), cert, denied, 88 S. Ct. 59 (1967);
Maintenance, Inc., 148 N.L.R.B. 1299 (1964).
95 151 N.L.R.B. at 1074. The Board has not required a successor to assume his predeces
sor’s contract in its entirety. See Glenn Goulding (Fed-Mart), 165 N.L.R.B. No. 22 (June
14, 1967). But see Wackenhut Corp. v. Plant Guard Workers, 332 F.2d 954 (9th Cir. 1964);
cf. Steelworkers v. Reliance Universal, Inc., 335 F.2d 891 (3d Cir. 1964).
99 158 N.L.R.B. 1204 (1966).
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case the employer violated section 8(a)(5) by unilaterally reducing its
employees’ wage rates below those specified in the contract. The NLRB
awarded back pay to make the injured employees whole.9'
Retroactive application of negotiated contract terms is another form
of reimbursement which the Board has ordered to expunge employee
economic losses occasioned by an employer’s refusal, in violation of sec
tion 8(a) (5), to effectuate terms and conditions of employment which
had been agreed to in earlier collective bargaining. In Montgomery
'Ward, & Co.96 the Board ordered the company to sign and give retroactive
effect to a national agreement it had negotiated but refused to execute.
Retroactive application restored the benefits which would have accrued
to the employees under the contract had the employer not avoided its
bargaining duty.99 Signing and retroactive application of a negotiated
contract were similarly ordered in Ogle Protection Serv., lncdw
These cases demonstrate that the NLRB can require an employer to
reimburse its employees for economic losses sustained as a result of the
employer’s breach of its bargaining obligation. The statutory mandate
to "take such affirmative action as will effectuate the policies of this Act
. . .”97
101 limits the Board’s remedial power only to the extent that it may
*99
not work a penalty,102 be inappropriate to the particular situation requir
ing redress,103 or be speculative104*or arbitrary.10'1 Hence, it must now be
97 Huttig Sash & Door Co., 154 N.L.R.B. 811 (1965), modified on other grounds, 362
F.2d 217 (4th Cir. 1966). See generally NLRB v. Katz, 369 U.S. 736 (1962) (unilateral
changes in violation of § 8(a) (5)).
99 154 N.L.R.B. 1197 (1965), modified, 373 F.2d 655 (D.C. Cir. 1967).
99 154 N.L.R.B. at 1199. The Board reached a similar result in Huttig Sash & Door Co.,
154 N.L.R.B. 811 (1965), modified on other grounds, 362 F.2d 217 (4th Cir. 1966).
too 149 N.L.R.B. 545 (1964).
101LMRA § 10(c), 29 U.S.C. § 160(c) (1964).
192 Consolidated Edison Co. v. NLRB, 305 U.S. 197 (1938). See also NLRB v. Express
Publishing Co., 312 U.S. 426 (1941) (limiting scope of cease and desist orders).
103 NLRB v. Mackay Radio & Television Co., 304 U.S. 333, 348 (1938). "(RJemedies
must be functions of the purposes to be accomplished . . . .” NLRB v. Seven-Up Bottling Co.,
344 U.S. 344, 346 (1952). A Board remedial order may not be disturbed "unless it can be
shown that the order is a patent attempt to achieve ends other than those which can be fairly
said to effectuate the policies of the Act.” Virginia Elec. & Power Co. v. NLRB, 319 U.S. 533,
540 (1943); see Fibreboard Paper Prods. Corp. v. NLRB, 379 U.S. 203, 215-17 (1964);
Cities Serv. Oil Co., 158 N.L.R.B. 1204 (1966).
104 Back pay computations frequently necessitate inclusion of compensation which probably
would have been received but for the unfair labor practice. E.g., Ace Tank & Heater Co., 167
N.L.R.B. No. 94 (Oct. 2, 1967) (hospital insurance benefits); American Fire Apparatus Co.,
160 N.L.R.B. No. 104 (Sept. 27, 1966), enforced,------ F.2d-------- , 65 L.R.R.M. 3082 (8th
Cir. 1967) (Christmas bonus); Cone Bros. Contracting Co., 158 N.L.R.B. 186 (1966) (medi
cal insurance benefits); Mooney Aircraft, Inc., 156 N.L.R.B. 326 (1965), enforced, ÒT5 F.2d
402 (5th Cir. 1967) (increased pay promotion); Stanton Enterprises, Inc., 147 N.L.R.B. 693
(1964), enforced, 351 F.2d 261 (4th Cir. 1965) (tips); Home Restaurant Drive-In, 127
N.L.R.B. 635 (I960) (tips and back wages); Underwood Mach. Co., 95 N.L.R.B. 1386
(1951) (increased pay from promotion).
103 "The Board has the responsibility for deciding what relief is most ’appropriate’ and

492

The Georgetown Law Journal

[Vol. 56: 474

questioned whether a make-whole remedy runs afoul of any of these pro
scriptions or would constitute a forbidden substitution of the NLRB s
judgment for the parties’ own collective bargaining.1"6
The unions contend107 that compelling an employer to reimburse his
employees for section 8(a) (5) losses is akin to the established power of
the Board to award back pay to make employees whole for section 8(a)
(3) losses. Since the employees would not be enriched, but merely af
forded compensation equal to the loss sustained, the remedy does not
penalize the employer. Of course, this logic is premised upon the tenuous
presumption that it may be determined with reasonable certainty,
whether, had the employer bargained initially, a contract would in fact
have been reached, and whether that contract would provide for any in
crements having monetary value.
The companies involved contend108109
that they would be penalized for
recourse to administrative and judicial processes—the only means avail
able to pursue a sincere doubt concerning the union’s asserted representa
tive status.100 This contention would seem unfounded: The employer
who seeks to challenge the union’s certification because of a good-faith
doubt or simply to evade bargaining may of course do so via the technical
refusal to bargain. If, however, after final adjudication the employer is
proved wrong and the union’s representative claim is upheld, the em
ployer is not penalized when required to pay what was not rightfully its
own—the monetary value of any gains which it can be proven would
have accrued to the employees over the period when the employer was
litigating the representation and unfair labor practice cases.
Apart from policy considerations,110 the basic problem is one of proof.
By what standard of proof and upon what objective criteria should the
Board adjudge, first, whether the union would have secured a contract
and, second, what benefits the employees would have received under the
in the absence of a clear abuse of discretion [the court] will not interfere.” Steelworkers v.
NLRB, 376 F.2d 770, 773, cert, denied, 88 S. Ct. 297 (1967).
roe See LMRA § 8(d), 29 U.S.C. § 158(d) (1964); NLRB v. American Nat’l Ins. Co.,
343 U.S. 395 (1952).
io? See Ex-Cell-O Corp., No. TXD—80—67 (N.L.R.B., Mar. 13, 1967); Zinke’s Food,
Inc., No. TXD—662—66 (N.L.R.B., Dec. 14, 1966); Herman Wilson Lumber Co., No.
TXD—757—66 (N.L.R.B., Dec. 29, 1967); Brief for Charging Party to the Trial Examiner at
15; Brief for Charging Party to the Board at 23-25.
io» See, e.g., Ex-Cell-O Corp., No. TXD—80—67 (N.L.R.B., Mar. 13, 1967); Zinke’s
Foods, Inc., No. TXD—662—66 (N.L.R.B., Dec. 14, 1966); Brief for Respondent to the
Trial Examiner at
, Zinke’s Foods, Inc., No. TXD—662—66 (N.L.R.B., Dec. 14, 1966).
109 See note 69 supra and accompanying text.
no Some of the underlying problems in the adoption and implementation of a compensa
tory remedy to which the Board’s Notice of Hearing questions were not addressed, e.g., ac
ceptance of the remedy by the employer community and the increased burden on Trial Exam
iners, are discussed infra.
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resulting contract? The unions suggest that the remedy be applied in a
two-step process: The employer’s guilt is first assessed in the refusal to
bargain case; then in a subsequent proceeding the compensation is cal
culated. The latter hearing would be similar to a back-pay proceeding,111
where pertinent evidence bearing on the likelihood of a contract with
economic benefits and the extent of such benefits is introduced by both
parties before the Trial Examiner.112 General principles relating to com
pensatory damages113 should govern, and the employer, as the adjudged
wrongdoer, should bear the risk of uncertainty as to the amount of the
compensation.114 "It would be anomalous indeed if the law required a
greater degree of proof of damages in administrative proceedings arising
from violation of rights guaranteed by the remedial National Labor Re
lations Act than is required in courts of law.”11" Generally, the burden
of proof as to damages in a civil case is the "preponderance-of-the-evidence” test.116
In the supplementary proceeding, it must first be considered whether
a contract would have been achieved between the parties involved. The
party claiming that it would have been achieved must sustain that claim,
as in other civil cases, by a preponderance of the evidence. In assessing
the lost opportunities for a contract or earnings, the law of damages rec
ognizes as probative the experience of others similarly situated.11' In
111 See Rules and Regs., supra note 6, §§ 102-52—.59, 29 C.F.R. §§ 105.52—.59
(1967).
112 The workload of NLRB Trial Examiners has almost trebled since 1958. In that year
there were 333 hearings held and 289 decisions issued. In fiscal year 1966 Trial Examiners
held 982 hearings involving 1,399 cases and issued 867 decisions and recommended orders,
including 21 back-pay decisions. 31 NLRB Ann. Rep. 9, 15 (1966). Although the Board
increased the number of Trial Examiners from 75 to 100 in the period from 1963 to 1966,
and despite a 15% increase in individual productivity, the time lag from the end of the hearing
to issuance of the Trial Examiner’s decision increased from 77 days in 1963 to 114 days in
1965. Moreover, the period from issuance of complaint to close of hearing increased over those
two years from 53 days to 73 days. Thompson Hearings, supra note 5, at 46-47 (Statement of
Frank W. McCulloch, Chairman, NLRB). These statistics indicate the already onerous bur
den on the Trial Examiners and resultant delays to the parties and should caution against in
creasing that case load with lengthy, involved compensation hearings.
113 See Restatement of Torts § 912 (1939).
114 "The most elementary conceptions of justice and public policy require that the wrong
doer shall bear the risk of the uncertainty [as to damages] which his own wrong has created.”
Bigelow v. RKO Radio Pictures, Inc., 327 U.S. 251, 265 (1946); see Story Parchment Co.
v. Paterson Parchment Paper Co., 282 U.S. 555, 563 (1931), citing with approval Allison v.
Chandler, 11 Mich. 542 (1863).
115Zinke’s Foods, Inc., No. TXD—662—66 (N.L.R.B, Dec. 14, 1966) (Klein, TX).
116 See J. Wigmore, Evidence § 2498 (3d ed. 1940). Section 10(c) imposes upon the
NLRB the obligation of making factual determinations "upon the preponderance of the
testimony taken ....” LMRA § 10 (c), 29 U.S.C. § 160(c) (1964).
il~See Kalland v. City of Brainerd, 141 Minn. 119, 169 N.W. 475 (1918); Springer v.
George, 403 Pa. 563, 170 A.2d 367 (1961); 3 Frumer, Personal Injury 176 (1964); Re
statement OF TORTS § 912. The earnings of others situated similar to the injured plain-
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establishing that a contract would have been achieved, the union would
attempt to sustain its burden of proof by introducing relevant data es
tablishing that when bargaining promptly commences after the negotiat
ing duty attaches, “the statistical odds of achieving a collective agreement
incorporating improvements in wages and other benefits are overwhelm
ingly better than 6 to l.”*118 The data referred to derives from Professor
Ross’ study of the collective bargaining experience after Board conducted
elections which shows that 84 to 90 percent of the certifications issued
ripen into contracts and that in 1966 the UAW won a contract in 99 per
cent of its attempts.119 In Ex-Cell-O, the UAW, while using the Ross
study, also introduced detailed data of its bargaining history with Ex-CellO as evidenced by numerous collective bargaining contracts negotiated
with the company and its subsidiaries at other locations.
The Ross data may not be a reliable guide to the fair expectation of a
specific group of employees.120 It is possible that an agreement offered
in a different region of the country or in a different line of business (or
manufacturing) cannot alone support a claim that an agreement would
in fact be negotiated in a specific case. Nor do these statistics refer only
to the experience of other employees "similarly situated.” The unions at
this point depart from the concept of a usual civil burden of proof and
speak in terms of "reasonable expectancy.”121 This seems to be a lesser
burden of proof than that required by the preponderance-of-the-evidence
test. It would appear, however, that just as a greater burden of proof
than that used in civil tort litigation should not be imposed, neither
should a lesser burden suffice.
In Bigelow v. RKO Radio Pictures, Inc.,r~2 the Supreme Court held
that a fair approximation of the amount of damage will suffice where the
defendant’s own wrongdoing has created a situation which precludes dam
ages from being measured with exactness and precision.123 The rule
barring recovery of uncertain damages relates only to those damages
which are not the certain result of an injury; it does not preclude recovery
tiff are admissable to prove his damages. Anchorage v. Steward, 374 P.2d 737 (Alaska Sup.
Ct. 1962); American Can Co. v. Ladoga Canning Co., 44 F.2d 763 (7th Cir.), cert, denied,
282 U.S. 899 (1931).
118 Brief to the Board for Charging Party at 15.
119 Brief of the AFL-CIO as Amicus Curiae at 3; see note 56 supra.
120 The Ross study takes into consideration all first contract negotiation situations, but
fails to indicate how often parties are able to secure second contracts. No indication is given
with regard to subsequent collective bargaining history of the parties involved. This study
creates such problems as how many negotiated contracts provide any real gains as opposed
to simply allowing the employer to avoid the expense of litigation involving 8(a)(5) charges.
121 Brief of the AFL-CIO as Amicus Curiae at 20.
122 327 U.S. 251 (1946).
123at 265-66; see F.W. Woolworth Co. v. NLRB, 121 F.2d 658, 663 (2d Cir. 1941).
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of damages which are definitely attributable to the wrong and only un
certain as to their amount.124* Therefore, no greater burden of proof than
that used in civil tort litigation should be imposed on either the prelimi
nary question of whether the union would have secured a contract or on
the subsequent matter of showing what economic losses the employees
have suffered. Certainly this remedy would be no more severe than a
back-pay award which frequently requires the employer to pay twice—
back pay to the discriminatees and wages to the replacements hired dur
ing the violation period.120 Adoption of a civil burden of proof would
allay any objection that the remedy is arbitrary. Without question the
Board is empowered to order relief which merely approximates the condi
tions which would have prevailed in the absence of an unfair labor prac
tice,126127
128
and has consistently done so.12' However, a serious problem re
mains as to whether the Board’s compensatory damage remedy reason
ably reflects conditions as they would exist absent the unlawful act.
The major remaining objection is that the make-whole remedy
amounts to the imposition of a contract with terms decreed by Board fiat.
The Board theoretically would not impose terms and conditions of em
ployment either prospectively or in retrospect; it would merely order a
lump sum payment to the employees as damages for the unlawfully de
nied right to bargain collectively. Supposedly this would not be com
pensation for the loss of a contract or the right to contract, but rather for
deprivation of the employees’ reasonable expectancy of enhanced eco
nomic benefits from collective bargaining in pursuit of a contracté If,
124 Story Parchment Co. v. Paterson Parchment Paper Co., 282 U.S. 555, 562 (1931).
“The constant tendency of the courts is to find some way in which damages can be awarded
where a wrong has been done. Difficulty of ascertainment is no longer confused with right
of recovery.” Id. at 565, citing Straus v. Victor Talking Mach. Co., 297 B. 791, 802 (2d Cir.
1924).
125 See Ex-Cell-O Corp., No. TXD—80—67 (N.L.R.B., Mar. 13, 1967); cf. NLRB v.
J.H. Rutter Rex Mfg. Co., 245 F.2d 594, 597-98 (5th Cir. 1957).
126 In a leading back-pay case, the Board apportioned the compensation among a large
group of employees because it could not specifically identify those individual employees who
were the actual victims of employer discrimination. F.W. Woolworth Co., 25 N.L.R.B. 1362
(1940). Enforcing the Board’s order, the court of appeals recognized:
In thus striving to restore the status quo, the Board was forced to use hypothesis
and assumption instead of proven fact. But its order is not invalid on that account;
for petitioner, by its unlawful conduct, has made it impossible to do more than ap
proximate the conditions which would have prevailed in the absence of discrimina
tion. The Board could not find the actual victims of discrimination, so it has divided
the damages among all. Even in private litigation, the courts will not impose an
unattainable standard of accuracy.
F. W. Woolworth Co. v. NLRB, 121 F.2d 658, 663 (2d Cir. 1941).
127 See, e.g., Buncher Corp., 164 N.L.R.B. No. 31, (May 4, 1967). "In these circum
stances, any measure used to determine back-pay will be inexact and arguably arbitrary. It
is Respondent’s violation of the Act which requires the Board to apply a remedy that in its
judgement offers a reasonable basis for remedying the violations found.” Id. at------ .
128 The UAW seeks "compensation for the lost right to engage in collective bargaining
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as suggested,129 the violation period ends when the employer begins to
bargain in good faith, whether or not a contract is reached, then, it is
argued, the Board has not imposed a contract but has merely redressed an
economic injury, leaving the parties free to bargain to their own agree
ment governing their relations in the future.130
"If an expanded remedy be adopted, should the Board distinguish re
fusals to bargain based upon a desire to obtain judicial review of a certifi
cation from refusals to bargain in good faith accompanied by flagrant
violations of other sections of the Act, and grant an order for reimburse
ment only in the latter?”™1

Proponents of the make-whole remedy are agreed132 that the Board
should not allow application of the remedy to depend upon a determina
tion of anti-union animus underlying the refusal to bargain. Since the
NLRB’s aim is to redress the economic injury sustained by the employees,
the subjective good or bad faith or hostility of the employer should not
be relevant since the injury is the same and the conduct equally unlawful
when the refusal to bargain is merely "technical,” as opposed to being
part of a course of conduct calculated to undermine the union and sap the
employees’ organizational fervor. It would seem that the remedy would
be penal if applied only when flagrant unfair labor practices accompany
the 8(a) (5) violation. Application of the remedy based upon this dis
tinction would favor the more sophisticated employers who, well-advised
by legal counsel, manage to accomplish peacefully the same purpose—
forestalling collective bargaining—as their less sophisticated brethren
who achieve that end through overt encroachment upon the employees’
rights. Uniform application of the remedy in all cases of an initial re
fusal to recognize or bargain would afford the parties the certainty and
predictability of Board response necessary to achieve an orderly adminis
tration of the national labor policy.
rather than for the writing of any contract.” Brief for Charging Party to the Board at 39.
Employees shown to have sustained compensable loss would receive a single payment covering
the entire violation period. Moreover, since liability would extend only to the date on which
the employer begins to bargain in good faith, whether or not a contract is subsequently
reached, its terms would have no relation to the remedy itself.
129 See notes 158-168 infra and accompanying text.
130 See Zinke’s Foods, Inc., No. TXD—662—66 (N.L.R.B., Dec. 14, 1966).
131 Compare Ex-Cell-O Corp., No. TXD—80—67 (N.L.R.B., Mar. 13, 1967) (mere
technical refusal to bargain) and Herman Wilson Lumber Co., No. TXD—757—66 (N.L.R.B.,
Dec. 29, 1966) (same), with Zinke’s Foods, Inc., No. TXD—662—66 (N.L.R.B., Dec. 14,
1966) (refusal to bargain accompanied by other flagrant unfair labor practices).

132 See Brief for Charging Party to the Board at 52; Supplemental Brief for Charging
Party to the Board at 9, Zinke’s Foods, Inc., No. 30-CA-372 (N.L.R.B., Nov. 18, 1965);
Brief of AFL-CIO as Amicus Curiae to the Board at 7.
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MECHANICS OF DETERMINING THE AMOUNT OF
COMPENSATION133

By what objective standard, or standards, could the Board calculate
the amount of benefits lost by employees as a result of the employer’s re
fusal to bargain? For example, could the Board measure such losses by
comparing existing employee conditions with: a contract that is uniform
for the appropriate industry; the average wages and fringe benefits that
employees represented by the union are receiving from employers in the
same or similar industry in the same geographical area; statistics of the
average wages and fringe benefits that employees represented by a labor
organization are receiving from employers in the same or similar industry
in the same geographical area; or any other standard?”
Essentially two different standards for calculation have been urged
before the Trial Examiners134135
136
and the Board13'' in Ex-Cell-0 Corp.,
Zinke’s Foods, and Herman Wilson Lumber Co. The first would call
for a comparison of the employees’ existing terms and conditions of em
ployment to the U.S. Department of Labor Bureau of Labor Statistics’ an
nual bargaining increment data;130 the second would compare existing
conditions to the average increments negotiated by the particular union
with other employers engaged in the same industry in the same geograph
ical area.137 The unions contend that the BLS data, which is readily
ascertainable, and applicable to any employer, is sufficient to make out
a prima facie case;138 however, where more delimited data is available for
133 See generally Ex-Cell-O Corp., No. TXD—80—67 (N.L.R.B., Mar. 13, 1967); Her
man Wilson Lumber Co., No. TXD—757—66 (N.L.R.B., Dec. 29, 1966); Zinke’s Foods,
No. TXD—662—66 (N.L.R.B., Dec. 14, 1966); Brief of Charging Party to the Board at 2628; Brief for AFL-CIO as Amicus Curiae to the Board at 9-20.
134 See Trial Examiner’s decisions cited note 58 supra.
135 See briefs cited note 46 supra.
136 Current data may be found in the U.S. Bureau of Labor Statistics, Dep’t of Labor’s
Monthly Labor Review. See also U.S. BUREAU OF LABOR STATISTICS, DEP'T OF LABOR,
Current Wage Developments (Supp. 22, June 1, 1966).
137 A variant of this yardstick was proposed by the UAW in Ex-Cell-O. Since the
employer operated several other plants in the same geographic area, all engaged in producing
similar products and all organized by the UAW, the union introduced evidence of the collec
tive bargaining improvements it had secured at other Ex-Cell-O Corporation locations. See
Ex-Cell-O Corp., No. TXD—80—67 (N.L.R.B., Mar. 13, 1967). This would seem a suitable
alternative standard for computation where the employer operates a number of related plants
in a given geographic area.
138 When the [NLRB] General Counsel or the charging party shows: first, that the
union in question had at its disposal at the time of the unfair practice experienced
negotiators who were willing to bargain; second, on the basis of Professor Ross’s
study . . . [see note 51 supra and accompanying text] that the average union is almost
always able to secure a contract if recognized when the law requires; and third, the em
ployees’ wage rates at the time of the unfair labor practice and the Bureau of Labor
Statistics average percentage change figure, it has made out a prima facie case, prov
ing that the employees had a reasonable expectancy of gains through collective bar
gaining and the value of that expectancy.
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measuring the bargaining expectancy of the particular union and em
ployees involved, it should be adopted as the preferable yardstick.139 Each
of the proposed standards merits some consideration.
The Bureau of Labor Statistics data presents the national average
percentage change in straight-time hourly wages brought about through
collective bargaining for both the manufacturing and nonmanufacturing
sectors of the economy.140 Two sets of figures are provided, one repre
senting wage adjustments negotiated for the first year of contract settle
ments, the other indicating wage adjustments negotiated under current or
prior settlements. Thus, if the refusal to recognize and bargain continues
for more than one year, both listings may be employed to reflect a more
accurate picture of the value of the lost collective bargaining expect
ancy.141 Any objection of gross lack of "fit”—i.e., that the data are too
general and unrefined—is without validity since using percentage figures,
rather than the equally available cents-per-hour data, results in a smaller
dollar amount being assessed against a low-wage employer than against
his high-wage competitor. Moreover, the BLS figures are quite con
servative since they do not include fringe benefits, many of which have
an ascertainable monetary value.142 The immediate availability and uni
versal applicability of the BLS figures certainly relieve the small or inde
pendent union of an onerous data-gathering burden, and should be
adopted by the Board when the parties fail to introduce alternative yard
sticks.
The second basic standard for calculation—the experience of the
Brief for AFL-CIO as Amicus Curiae to the Board at 15. The employer, of course, would
be free to introduce evidence to impeach the union’s evidence going to the likelihood of secur
ing a contract, the proposed yardsticks or the relevant employment data.
139 It is possible that the inability to show a sufficient collective bargaining history of its
own may put a small or independent union at a disadvantage relative to a larger, well-established
union since for the former only the BLS yardstick would be available, and that standard does
not include contract gains in the form of fringe benefits. See text accompanying notes 169171 infra.
140 The data for the manufacturing sector is computed from substantially all major con
tracts (those covering 1000 or more employees) and from a stratified sample of smaller
establishments. Data for nonmanufacturing concerns are computed from major contracts
only. U.S. Bureau of Labor Statistics, Dep’t of Labor Bull. No. 1485 (1966).
141 The first figure is clearly appropriate for the first year of the violation period, while
the second, if applied to succeeding years, avoids speculation as to whether there would have
been one or more sets of contract negotiations had there been no refusal to bargain.
142 Data provided by Dr. Philip Ross from his study of 66 UAW first-contract bargain
ing situations in the six months between April and September 1966 indicate that "[t]he
average increase ... in fringe benefits was 7 cents per hour.” Brief for Charging Party to
the Board at 58. The BLS has estimated that fringe benefits comprise 20 to 25 percent of
total compensation. U.S. Bureau OF Labor Statistics, Dep’t of Labor, Monthly
Labor Review 955 (1966). In awarding back-pay, the Board has frequently compensated
employees for loss of such fringe benefits as hospital and medical insurance. See Ace Tank
& Heater Co., 167 N.L.R.B. No. 94 (Oct. 2, 1967) (hospital insurance benefits); Cone Bros.
Contracting Co., 158 N.L.R.B. 186 (1966) (medical insurance benefits).
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Charging Party (the union) with other employers in the relevant geo
graphic area engaged in the same industry, where competent data is avail
able143—would be preferable because it is consistent with the Board’s
duty to "tailor” the remedy to the particular situation warranting re
dress.144 In Ex-Cell-0 Corp.lio the UAW was permitted140 to introduce
as evidence the results of collective bargaining at the employer’s other
UAW organized plants;147*that evidence exhibited marked variation from
the existing working conditions at the Elwood plant. Similar evidence
was introduced by the Retail Clerks Union in Zinke’s Foods, Inc.1146
4S
This particularized data should relate to first contract negotiation situa
tions which were not tainted by prior 8(a) (5) violations.149 To estab
lish a prima facie case in this action, the union must establish by a pre
ponderance of the evidence150 that a contract would have been achieved
by showing the frequency with which it secures contracts in first-contract
negotiations, and then by showing the average change in economic bene
fits which accrued to employees from such bargaining.
What is the role of the employer in this proceeding? He should be
free not only to attempt to impeach the validity and applicability of the
union’s proffered data, but also to introduce alternative yardsticks and
objective criteria on his own behalf, which would be similarly subject to
impeachment by the union.151 Only one major limit need be imposed on
the supplementary compensation hearing: It should not be allowed to
143 See, e.g., the evidence introduced by the UAW in Ex-Cell-0 Corp., No. 25—CA—
2377 (N.L.R.B. Nov. 18, 1965).
144See, e.g., J.P. Stevens, 157 N.L.R.B. 869 (1966), modified, 380 F.2d 292 (2d Cir.
1967) (compelling employer to read Board notice); S & H Grossinger’s, Inc., 156 N.L.R.B.
233 (1965), modified, 372 F.2d 26 (2d Cir. 1967) (granting union access to employees);
H. W. Elson Bottling Co., 155 N.L.R.B. 714 (1965), modified, 379 F.2d 223 (8th Cir. 1967)
(granting union reasonable access to plant bulletin boards and opportunity to present union
views at a one-hour meeting at each plant). See also notes 80-88 supra and accompanying
text.
145 No. TXD—80—67 (N.L.R.B., Mar. 13, 1967).
146 Pertinent evidence was also admitted by the Trial Examiner in Zinke’s Foods, Inc.,
No. TXD—662—66 (N.L.R.B., Dec. 14, 1966). The Trial Examiner refused to admit the
union’s proffered evidence in Herman Wilson Lumber Co., No. TXD—757—66 (N.L.R.B.,
Jan. 4, 1967), as at least one other NLRB Trial Examiner had done in similar circumstances.
See United Ins. Co., 162 N.L.R.B. No. 33 n.65 (Jan. 4, 1967) (Trial Examiner’s Report).
147Ex-Cell-O Corp., No. TXD—80—67 (N.L.R.B., Mar. 13, 1967). The union also
introduced collective bargaining agreements it had negotiated with General Motors Corpora
tion and other employers. Id. at------ n.8.
443 No. TXD—662—66 (N.L.R.B., Dec. 14, 1966).
149 Only data covering contracts that did not involve § 8(a)(5) or other violations can
be considered reliable. Other data cannot reflect an accurate picture of the status quo ante.
150 See notes 117-121 supra and accompanying text.
151 One problem is certainly apparent at this juncture: The burden upon the Trial Exami
ner may be unduly harsh. Must he be at once a statistician, economist, accountant, and
judge? In view of their mounting workload, see note 112 supra, the administration of a
compensatory remedy, if adopted, may result in further delay.
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become a bargaining session. Therefore, claims such as inability to pay,
properly a subject for collective bargaining,152153
*155
should either be excluded
or considered only as relevant to the question of the union’s reasonable
expectancy of securing benefits from the employer.1”3

"If reimbursement of employee losses should be ordered, what period
should it cover? E.g., should it begin from: (a) the initial refusal to
recognize and bargain with the union; (b) if an election were conducted,
the date of certification; (c) the date of the demand to bargain after an
election; or (d) some other date and end on (1) the date the employer
commences to bargain in good faith; (2) the date a collective bargaining
agreement is reached; (3) a date at the end of a reasonable period after
the employer commences to bargain in good faith; or (4) another date?”

In Zinke’s Foods, Inc.iai the Retail Clerks Union suggested that no
liability for compensation should attach until sixteen months after the
employer’s initial refusal to recognize and bargain. Presumably this
would exonerate the employer from liability during the period which is
normally required to negotiate a first contract and compensate for the
lag necessarily attached to bringing a newly organized employer into line
with more established bargaining situations in the industry.1"5 The Trial
Examiner, however, observed that granting such a free period would leave
the violator "with a considerable portion of the fruits of its miscon
duct”1”5 and would also amount to a substitution of contractual provisions
for remedial processes1”' which are directed at redressing a past public1”3
injury. The Trial Examiner therefore recommended that the damage
152 See NLRB v. Truitt Mfg. Co., 351 U.S. 149 (1956). When raised during collective
bargaining, the claim of inability to pay may be tested by the union by a demand for reason
able financial verification.
153 The employer would introduce statistical data demonstrating an inability to afford in
creased benefits to point up the union's failure to meet its burden of proving damage.
is* No. TXD—662—66 (N.L.R.B., Dec. 14, 1966).
155
Adjustments can be made for the length of time required to negotiate a first
contract, and if there is an industry rate with a long historical career, the length of
time permitted to a "newcomer” to come up to scale. In the instant case, no liability
would accrue until 16 months from date of demand.
Zinke’s Foods, Inc., No. TXD—662—66 (N.L.R.B., Dec. 14, 1966).
15« Id.
15’' The Examiner observed that 8 months had already elapsed since the employer first
refused to bargain and that further litigation could effectively postpone the commencement
of bargaining for a considerably greater period than the 16-month "grace period” which
the union urged should be recognized. She then rejected the union’s suggested damage
period, apparently reasoning that if the Board were to "exonerate” for a certain period of
time the violating employer at the union’s request, it would have abdicated its function of
vindicating the public interest in expunging unfair labor practices.
138 Cf. Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 197-98 (1941). "Making the
workers whole for losses suffered on account of an unfair labor practice is part of the vindica
tion of the public policy which the Board enforces.” Id.
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period run from the date upon which the employer first rejected a valid
union demand for bargaining1”'' until the date when (1) the employer
commences to bargain in good faith; or (2) the union fails to request
bargaining or to enter into negotiations upon notice that the employer is
willing to bargain; or (3) the union refuses to bargain in good faith.11’"
The Trial Examiner in Ex-Cell-0 Corp, recommended a different
timetable. The liability period was to run from the employer’s express
refusal to bargain after the union’s certification had become finalized by
the Board,11’1 "and continufe] until paid.”102 While recognizing the un
reasonableness of assuming that an agreement would have been achieved
immediately had the employer acquiesced and undertaken to bargain
when it should have, the Trial Examiner noted that the suggested starting
date was actually some ten months after the employer adopted a "policy”
of avoiding bargaining.163
If the remedy was to be adopted, perhaps a more appropriate viola
tion period would run from the employer’s first refusal to recognize the
union in a Joy Silk Mills'^ situation,16'’ or from his refusal of the union’s
demand for bargaining following an election in a certification proceeding,
and end when he commences to bargain in good faith. This covers the
period during which the employer is actually violating the law. Any
objection that it does not account for the time period after recognition
which is normally consumed in bargaining out a contract is not well tak
en since a balance is struck: The violation period ceases when the em
ployer begins to bargain and no damages are awarded for the period
thereafter consumed in contract negotiations.159
166
165
164
163
162
*161
159 That is, February 16, 1966, the date on which the employer refused to recognize the
union or accept the union’s proffer of authorization cards signed by a majority of the employees.
I" Zinke’s Foods, Inc., No. TXD—662—66 (N.L.R.B., Dec. 14,1966).
161 That is, October 25, 1965, the date on which the employer refused the union’s re
quest for bargaining, although the union had won the election on October 18.
162 TXD—80—67 (N.L.R.B., Mar. 13, 1967). Before the Board, however, the union has
suggested that the liability period terminate when the employer commences to bargain in
good faith. Brief for Charging Party to the Board at 7, Zinke’s Foods, Inc., 30—CA—372
(N.L.R.B., April 1, 1966).
163 The Trial Examiner considered that this policy became apparent at the time the
employer requested Board review of the acting Regional Director’s Supplemental Decision
of the representation issue and certification of the union in January 1965. TXD—80—67
(N.L.R.B., Mar. 13, 1967).
164 85 N.L.R.B. 1263 (1949) enforced in pertinent part, 87 U.S. App. D.C. 360, 185 F.2d
732 (1950), cert, denied, 341 U.S. 914 (1951); see notes 37, 33-35 supra and accompanying
text.
165 That is, the date on which the employer refused to extend recognition to a union
claiming to represent a majority of his employees and determined to petition for an NLRB
representation election, not because of any good-faith doubt of the union's majority status,
but because motivated by “a desire to gain time and to take action to dissipate the union’s
majority.” 87 U.S. App. D.C. at 369, 185 F.2d at 741.
166 This timetable would bring the compensation period into line with the method em
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"Assuming reimbursement is proper, for what losses might employees
be compensated? Should reimbursement encompass all contractual bene
fits that would reasonably be expected to have been obtained if the em
ployer had bargained in good faith, or should the order be limited to
monetary benefits such as wages, vacation pay, and health insurance?
What effect would a unilateral increase in wages and benefits by the em
ployer after an unlawful refusal to bargain have on the calculation of
the amount of reimbursement pursuant to such an order?”

Trial Examiner Klein, in Zinke’s Foods, Inc., observing that "the in
jury sustained might consist of factors other than .loss of probable wage
increases,” allowed the union to introduce evidence bearing on nonwage
losses.16' Similarly, Trial Examiner Vose’s recommended make-whole
remedy in Ex-Cell-0 Corp, comprehended the inclusion of the provable
monetary value of fringe benefits as part of the "minimum additional
benefits” for which the employer should be liable.167
168 Of course, whether
the Board will take fringes into account depends, in the first instance,
upon which yardstick is adopted, for if the BLS figures are employed the
question of including fringe benefits becomes moot. Where an alterna
tive measure is employed, there would seem to be no bar, at least in
theory, to the inclusion of compensation for those fringes having an as
certainable monetary value which might have been secured through col
lective bargaining. The difficulty of computation should not preclude
such relief.169
In Zinke’s Foods, Inc. and Herman Wilson Lumber Co. the employ
ers granted unilateral wage increases during the violation period. Should
the employer be allowed to offset the wage grant against its compensa
tion liability? If so, will such unilateral acts be encouraged; if not, is the
remedy to that extent punitive? The unions urge170 that the Board
should disregard the amount of such increases since they are merely un
lawful inducements to the employees to refrain from union activity.171
To the employer, however, the inability to offset the increase would re
ployed in back-pay cases where the employer’s liability extends from date of discharge to date
of offer to reinstate rather than the date on which the employee returns to work.
167 TXD—662—66 (N.L.R.B., Dec. 14, 1966).
168TXD—80—67 (N.L.R.B., Mar. 13, 1967).
109 Cf. American Fire Apparatus Co., 160 N.L.R.B. No. 104 (1966), enforced, 380 F.2d
105 (8th Cir. 1967) (difficulty in computing Christmas bonus loss in back-pay award held
no bar to reimbursement).
170 See Brief for Charging Party to the Board at 51-52; Brief for Teamsters Union as
Amicus Curiae to the Board at 5; Supplemental Brief for Charging Party to the Board at
8-9, Zinke’s Foods, Inc., No. 30—CA—372 (N.L.R.B., April 1, 1966); Brief for Charging
Party to the Trial Examiner at 9, Herman Wilson Lumber Co., No. TXD—757—66 (N.L.R.B.,
Dec. 29, 1966).
171 See generally NLRB v. Katz, 369 U.S. 736 (1963).
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suit in a double payment, which arguably would be a penalty. At pres
ent, perhaps an answer should be evolved through litigation on a case-bycase basis rather than by an all-encompassing rule. This problem could
be somewhat relieved, however, by greater recourse to discretionary in
junctions available under section 10 (j) of the Act,172173
* empowering the
Board, upon issuance of a complaint charging violation of any section of
the Act, to seek appropriate temporary relief or restraining orders.1'3
"If it should become relevant, to what extent and at what stage of an
unfair labor practice proceeding should the parties litigate whether a loss
occurred and!or the method to be used to measure the loss of benefits in
the particular case? For example, should the measurement of the loss
be made by the Trial Examiner based on the evidence adduced at the un
fair labor practice hearing, or should a supplemental hearing be held after
the Board’s order finding a violation has been issued or is enforced? If
the procedure of a supplemental hearing is appropriate, should a charging
party nevertheless have the burden of making a prima facie showing at
the initial hearing that a loss of benefits was sustained, and may an em
ployer establish at that time that his employees did not suffer a loss of
benefits or must such evidence await a supplemental proceeding?"

The Trial Examiners in Zinke’s Foods and Ex-Cell-0 Corp, recom
mended that application of the remedy should await final disposition of
the unfair labor practice case. They agreed that the compensation issue,
as a matter of compliance, should be decided, absent voluntary settlement,
in a Supplementary Hearing before a Trial Examiner, in accordance with
established practice in back-pay cases.1'4 This practice would avoid the
problems of reopening the record and litigating the amount of additional
172LMRA § 10(j), 29 U.S.C. § 160(j) (1964). The Board has been criticized for not
relying on § 10(j) as a means of avoiding injury caused by an unfair labor practice which
cannot be immediately remedied. See Cox REPORT, supra note 10, at 12-13. The annual
reports of the NLRB indicate that since 1949 only 66 injunctions have been issued, under
§ 10(j). See 14 NLRB Ann. Rep. (1949) to 31 NLRB Ann. Rep. (1966).
173 Section 10(j) of the Act would provide relief in that the offer of employer’s unilateral
wage increase could be enjoined prior to a lengthy hearing or litigation, thereby reducing the
amount paid which later might be the subject of an "offset claim.”
The legislative history of 10(j) anticipates such a use of this section.
Experience under the NLRB has demonstrated that by reason of lengthy hearings and
litigation enforcing its orders, the Board has not been able in some instances to cor
rect unfair labor practices until after substantial injury has been done. ... It has
sometimes been possible for persons violating the act to accomplish their unlawful
objective before being placed under any legal restraint and thereby to make it im
possible or not feasible to restore or preserve the status quo ....
S. REP. No. 105 on S. 1126, 80th Cong., 1st Sess. 27 (1947); of. Angle (Kansas Refined
Helium Co.) v. Sachs, 382 F.2d 655 (10th Cir. 1966). Section 10(j) of the act has been
applied in one case in which the employer engaged in technical violations to test certification.
Lebus v. Manning, Maxwell & Moore, Inc., 218 F. Supp. 702 (W.D. La. 1963).
174iee NLRB Rules and Regs., supra note 6, §§ 102.52-.59, 29 C.F.R. §§ 1O2.57-.59
(1967); cf. Fed. R. Civ. P. 42(b) (allowing separate trials of, e.g., liability and damages).
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compensation, if any, between the time of the initial unfair labor practice
hearing before a Trial Examiner and the time of final Board or court dis
position of section 8(a)(5) liability, perhaps a matter of one or two
years.1"’ Consistent with the practice in back-pay cases, there should be
no requirement for making a prima facie showing establishing loss at the
initial 8(a) (5) hearing; "it is an administrative burden that produces no
benefit.”1'6
A more fundamental reason for litigating the issues of liability and
damages separately resides in a consideration of the basic function of sec
tion 8(a)(5) as a catalyst to produce good-faith bargaining between the
parties. The compensatory remedy is not an end in itself, but only a
means to shift employee losses occasioned by the employer’s unlawful con
duct back to the employer. The compensatory remedy should be separate
and subsidiary to the bargaining order and merely an aid in achieving
good-faith collective bargaining. Moreover, voluntary settlement of the
amount of damages is not likely at any time before a final determination
of the employer’s guilt on the underlying refusal-to-bargain charge. Since
the make-whole remedy must be subsidiary to the inception of a whole
some bargaining relationship, it should not become the subject of litiga
tion delaying a final order demanding collective bargaining.
ALTERNATIVE MODES OF RELIEF

"Whether there are available alternative or additional methods of re
turning the employees to the status quo ante?”11'
It is arguable1'8 that there is no alternative or additional method
other than compensation to redress a wrong occasioning economic loss.
Several possible substitutes, however, have been suggested.1'9 For ex
ample, one proposal would require that any contract eventually negoti
ated be made retroactive175
180 to the date of the employer’s initial refusal to
*179
177
176
recognize and bargain. The obvious defect in this suggestion is that the
Board would be dictating at least one term of the agreement—the retro
activity clause. Furthermore, when the employer is aware that any bene
175 See note 112 supra and accompanying text.
176 Brief for AFL-CIO as Amicus Curiae to the Board at 12.
177 See generally Brief for Teamsters Union as Amicus Curiae to the Board, Ex-Cell-O
Corp., No. 25—CA—2377 (N.L.R.B., Nov. 18, 1965).
778 See Brief for Charging Party to the Board at 53.
179 See Brief for Charging Party to the Board at 10-12, Zinke’s Foods, Inc., No. 30—
CA—372 (N.L.R.B., Apr. 1, 1966).
180 Cf. Schill Steel Prods., 161 N.L.R.B. No. 83 (Nov. 14, 1966). But cf. Montgomery
Ward & Co., 154 N.L.R.B. 1197 (1965), enforced in part sub mm. Retail Clerks Union v.
NLRB, 125 U.S. App. D.C. 389, 373 F.2d 655 (1967).
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fits conceded will be applied retroactively, every effort will be made to
avoid reaching a contract at all, or at the least, to give up as few wage
and fringe benefit increases as possible.
A slight variation of the proposed make-whole remedy would be to
allow the employer and union to bargain over the 8(a) (5) losses sus
tained by the employees. If agreement were not reached within a rea
sonable time, the Board could then conduct a supplemental proceeding to
establish the amount of compensation owing. This procedure would be
more in keeping with the NLRB’s policy favoring voluntary settlement of
disputes.181
A third suggested remedy would require the violating employer to
reimburse its employees with a wage increase in the amount of the wage
guidelines recommended by the President’s Council of Economic Advi
sors.182 This index is attractive because it is supposedly non-inflationary
and also readily available. Since these figures are based on national pro
ductivity data, however, they bear no relation to the circumstances of the
particular employer against whom the liability is adjudged, and are there
fore less desirable. Moreover, recent major contract settlements have
wholly disregarded these proposed guidelines.183
A QUESTION NOT ASKED

It is at least questionable whether liability for monetary compensation
should arise where the employer has refused to recognize a union which
claims majority status solely on the basis of authorization cards. The
validity of authorization cards has been the subject of considerable de
bate.184 This issue’s relevancy to the compensatory remedy is best un181 The Board prefers voluntary settlement to administrative compulsion. See, e.g.,
Thompson Hearings, supra note 5, at 25 (Testimony of NLRB General Counsel Arnold Ord
man); id. at 44-45 (Testimony of NLRB Chairman Frank W. McColloch); Address by Frank
W. McCulloch, Federal Bar Ass’n Conference on Labor Management Relations, Los Angeles,
June 13, 1964.
It is questionable whether an employer who has consistently refused to recognize or bar
gain with the union will voluntarily bargain (and make an appropriate settlement) with the
union concerning his alleged compensatory liability.
182 The President’s Council of Economic Advisors report for 1967 noted general approval
of the 3.2% guideline recommended in 1966. 1967 Economic Report of the President
119-35 (transmitted to Congress, January 1967).
183 The twelve-day New York City transit strike in 1966 resulted in wage increases far
in excess of the Council of Economic Advisors’ 3.2% guideline for noninflationary wage in
creases. The 1966 airline dispute resulted in a 4.8% average annual wage increase. This latter
contract has been referred to as the "death knell” of the 3.2% guidelines. Curtin, National
Emergency Disputes Legislation: Its Need And Its Prospects in the Transportation Industries,
55 Geo. L.J. 786, 788-90 (1967). In the recent Ford-UAW dispute it was estimated that
the settlement package amounted to an increase of 6% a year for the 3-year contract period.
66 Lab. Rel. Rep. 170 (1967).
i84^, e.g., Thompson Hearings, supra note 5, at 82-85; Lesnick, Establishment of Bar
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derstood when considered in light of Bernel Foam Prods. Co.™ In that
case the Board, overturning the ten-year-old Aiello™ doctrine, determined
that it would entertain refusal-to-bargain charges based on the employer s
refusal to recognize the union prior to an election.18' Bernel Foam en
couraged the introduction of authorization cards to prove majority status
in a section 8(a) (5) hearing which resulted from charges filed by the
union subsequent to its loss of a Board election.185
188 The sequence of events
187
186
is recurrent:189 the union secures authorization cards from a majority of
gaining Rights Without an NLRB Election, 65 Mich. L. Rev. 851 (1966); Comment, Refusal-to-Recognize Charges Under Section 8(a)(5) of the NLRA: Card Checks and Em
ployee Free Choice, 33 U. Chi. L. Rev. 387 (1966); Note, Union Authorization Cards, 75
Yale L.J. 805 (1966).
185 146 N.L.R.B. 1277 (1964). See also Irving Air Chute Co., 149 N.L.R.B. 627 (1964),
enforced, 350 F.2d 176 (2d Cir. 1965).
186 Aiello Dairy Farms, 110 N.L.R.B. 1365 (1954). In Aiello, the Board held that
where a union agreed to an election and lost, it could not then file and prosecute unfair
labor practice charges based on the employer’s pre-election refusal to recognize and bargain
in the absence of any other unlawful employer pre-election conduct. The rationale of this
decision is founded on a waiver or estoppel theory. By proceeding to the election despite
its asserted belief that the employer’s refusal to bargain was unlawful, the union became
estopped from asserting that belief in an unfair labor practice proceeding. To allow the
union a choice of remedies would sanction the union’s pursuing inconsistent procedures in
seeking to prove its majority, and would permit the union to circumvent the Board’s policy
against holding an election while § 8(a)(5) charges are pending, thereby causing unneces
sary' expenditures of public funds. Aiello overruled M.H. Davidson Co., 94 N.L.R.B. 142
(1951).
187 The Board found nothing inconsistent in seeking to establish majority status through
both unfair labor practice and representation proceedings since "the latter may establish the
union’s majority as of the day of the election, but it does not resolve the union’s majority
status on the date demanded for recognition and bargaining was made and refused—which
is the determination made in the former proceeding.” 146 N.L.R.B. at 1280. Observing
that the election of remedies was one which the union was forced to make as a direct result of
the employer’s unlawful conduct, the Board characterized it as "at best a Hobson’s Choice”
and found no justification for imposing this irrevocable option on the union. The Board
noted that "the Aiello rule seems to be predicated on the erroneous legal premise that the
statutory obligation of an employer to bargain collectively with a union representing a
majority of its employees is subject to waiver by a union.” Id. at 1282. Since the Board
found that Bernel had no reasonable basis to doubt the union’s original claim of majority,
and had engaged in unlawful pre-election conduct, including promises of benefit designed
to induce employees to repudiate the union, it ordered the employer to recognize and bargain
with the union. Id. at 1284.
To be entitled to a bargaining order, however, the union must contest the validity of the
election it lost in addition to filing the § 8(a)(5) charges. See Kolpin Bros., 149 N.L.R.B.
1378, 1380 (1964), enforced, 374 F.2d 488 (7th Cir. 1967).
188 “The Board has entertained a strikingly increasing number of cases involving union
attempts to secure representative status other than through success in a Labor Board election
. . . .” Lesnick, Establishment of Bargaining Rights Without an NLRB Election, 65 MICH.
L. Rev. 851 (1967). "There were . . . about a dozen such cases in 1964, twice that many
the following year, and approximately 117 in 1966.” Id. at 851 n.l. Since Bernel Foam,
the number of cases involving authorization cards has increased markedly, 36% in fiscal
1965 alone, while the 236 card-supported bargaining orders in that year represented a 50%
increase over the number issued in 1962. See Comment, Refusals to Recognize Charges Under
Section 8(a)(5) of the NLRA, 35 U. Chi. L. Rev. 387, 388 nn.7-11 (1966); Note, Union
Authorization Cards, 75 Yale L.J. 805, 806 n.9 (1966).
189 For a discussion of union strategy regarding the use of authorization cards, see Shu-
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employees in an appropriate unit and presents the cards to the employer
along with its demand for recognition. If the employer, insisting upon
an election, refuses to extend recognition and bargain, the union can par
ticipate in an election, which may well result in certification by the
NLRB.100 If, however, the union loses, it can file an 8(a)(5) charge
and establish its representative status in litigation through Board and
court processes. The latter alternative generally consumes one and a
half to four years, the former from two to four months.101 In its 1954
Aiello decision the Board held that these alternatives were mutually ex
clusive, and that by adopting one course of action the union precluded
itself from the other.102 Ten years later the Board reversed this position
in Bernel Foam, holding that a union which lost an election could file
and prosecute 8(a) (5) charges and therein attempt to prove by way of
authorization cards that it had majority status at the time it requested
recognition, and that the employer knew this and therefore refused to
bargain within the meaning of section 8(a) (5).103
While there is no right to a Board conducted representation elec
tion,10'1 "ordinarily an employer faced with the demand for recognition
by a labor organization which claims to represent a majority of his em
ployees may refuse to rely upon evidence of the union’s representation
[i.e., authorization cards] and insist that the union establish its majority
by means of a Board-conducted secret-ballot election.”100 The question
is then one of the employer’s good faith in refusing recognition; the bur
den of proving improper motivation rests upon the NLRB General Coun*
man, Requiring a Union to Demonstrate Its Majority Status by Means of an Election Becomes
Riskier, 16 Lab. L.J. 426 (1965); AFL-CIO, Guidebook for Union Organizers (1961);
Thompson Hearings, supra note 5, at 83.
190 Where "a question of representation exists” the Board is empowered to “direct an
election by secret ballot and . . . certify the results thereof.” LMRA § 9(c) (1) (B), 29 U.S.C.
§ 159(c)(1)(B) (1964).
191 Thompson Hearings at 83; see note 5 supra and accompanying text.
192
note 186 supra.
193 Bernel Foam Prods. Co., 146 N.L.R.B. 1277, 1279 (1964).
19i NLRB v. Philamon Laboratories, Inc., 298 F.2d 176, 179 (2d Cir. 1962); NLRB v.
Decker Truck Lines, 296 F.2d 338, 341 (8th Cir. 1961); see NLRB v. Winn-Dixie Stores,
Inc., 341 F.2d 750, 755 (6th Cir.), cert, denied, 382 U.S. 830 (1965); NLRB v. Trimfit,
211 F.2d 206, 209 (9th Cir. 1954).
The suggestion that an election be required in every situation before the employer
and the union may bargain . . . seems to be an unwarranted intrusion into private
compliance with the law. It would burden the Labor Board and set aside a bargain
ing relationship privately entered into in untold situations over a span of many years.
Thompson Hearings at 84.
195 Sunset Lumber Prods., 113 N.L.R.B. 1172, 1175 (1955); see Aaron Bros, 158 N.L.R.B.
1077, 1078 (1966); A.L. Gilbert Co, 110 N.L.R.B. 2067, 2069 (1954); Pyne Moulding
Corp, 110 N.L.R.B. 1700, 1707 (1954), enforced, 226 F.2d 818 (2d Cir. 1955); Joy Silk
Mills, Inc, 85 N.L.R.B. 1263, 1264, enforced, 87 U.S. App. D.C. 360, 185 F.2d 732 (1950),
cert, denied, 341 U.S. 914 (1951).
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sel,19G who can make out a prima-facie case "by demonstrating that
[the] employer has engaged in other unfair labor practices which are de
signed to dissipate [the] union’s majority status.”19'
In the landmark case of Joy Silk Mills, Inc. v. NLRB,108 the District
of Columbia Circuit carved out one exception to the Board’s policy of
granting an election upon employer request in contested situations:
When the employer has engaged in unlawful conduct196
199 which prevents
*198
196 Sunset Lumber Prods., 113 N.L.R.B. 1172, 1175 (1955); see NLRB v. Great Atlantic
& Pacific Tea Co., 346 F.2d 936, 940 (5th Cir. 1965). The NLRB has recently emphasized
that:
Where the General Counsel seeks to establish a violation of Section 8(a) (5) on the
basis of a card showing, he has the burden of proving not only that a majority of
employees in the appropriate unit signed cards designating the union as bargaining
representative, but also that the employer in bad faith declined to recognize and bar
gain with the union.
John P. Serpa, Inc., 155 N.L.R.B. 99, 100-01 (1965); see Aaron Bros., 158 N.L.R.B. 1077
(1966).
Once the General Counsel has made a prima facie showing of bad faith, the burden of
coming forward with evidence to establish a good-faith doubt rests with the employer; "a
prima facie case of bad faith cannot be rebutted by simply asserting that authorization cards are
unreliable as proof of employee desires.” Jem Mfg., Inc., 156 N.L.R.B. 643, 645 (1966);
see Big Ben Dep’t Stores, 160 N.L.R.B. No. 149 (Oct. 13, 1966). But see NLRB v. S. S. Logan
Packing Co.,------ F.2d ------ , 66 L.R.R.M. 2596 (4th Cir. 1967) (authorization cards held.
inherently unreliable and without more, no bar to a good-faith doubt) ; cf. H. & W. Constr.
Co., 161 N.L.R.B. No. 77 (Nov. 10, 1966) (good-faith doubt sustained though based "on no
more than a distrust of cards”).
19‘ Jem Mfg. Inc., 156 N.L.R.B. 643, 644 (1966). Proof of bad motive "is usually based
on evidence indicating that [the employer] has completely rejected the collective-bargaining
principle or seeks merely to gain time within which to undermine the union and dissipate
its majority.” John P. Serpa, Inc., 155 N.L.R.B. 99, 100-01 (1965).
The Board has considered a wide variety of employer conduct sufficient to negate any
good-faith doubt. See, e.g., Davis Wholesale Co., 166 N.L.R.B. No. 119 (Aug. 3, 1967)
(interrogation of employees regarding union’s majority, refusing card check and failure to
seek NLRB election); American Art Indus., 166 N.L.R.B. No. 109 (July 31, 1967) (dis
charges and promises of benefit); Maxville Stone Co., 166 N.L.R.B. No. 105 (July 28, 1967)
(failure to promptly seek NLRB election and unfair labor practices aimed at dissipating
union’s majority); Henry Colder Co., 163 N.L.R.B. No. 13 (Feb. 24, 1967) (refusing offer
of impartial card check, urging adherents to sign withdrawals from union, forming and domi
nating competing union).
198 87 U.S. App. D.C. 360, 185 F.2d 741 (1950), cert denied, 341 U.S. 914 (1951). Joy
Silk has been followed by the other circuits. NLRB v. Whitelight Prods. Div. 298 F.2d 12
(1st Cir. 1962); NLRB v. Pyne Moulding Corp., 226 F.2d 818 (2d Cir. 1955); NLRB v. Ep
stein, 203 F.2d 482 (3d Cir. 1953); Bilton Insulation, Inc. v. NLRB, 297 F.2d 141 (4th Cir.
1961); NLRB v. Stewart, 207 F.2d 8 (5th Cir. 1953); NLRB v. Armco Drainage & Metal
Prods., Inc., 220 F.2d 573 (6th Cir. 1955); NLRB v. Jackson Press, Inc., 201 F.2d 541 (7th
Cir. 1953); NLRB v. Decker Truck Lines, 296 F.2d 338 (8th Cir. 1961); NLRB v. Trimfit,
Inc., 211 F.2d 206 (9th Cir. 1954); NLRB v. J.C. Hamilton Co., 220 F.2d 492 (10th Cir.
1955). See generally Note, Union Authorization Cards, 75 Yale L.J. 805, 810-16 (1966).
199 The NLRB will set aside an election upon a finding that the employer’s conduct has
upset the "laboratory conditions” essential to a free and fair election, "even though that
conduct may not constitute an unfair labor practice.” General Shoe Corp., 77 N.L.R.B. 124,
126, 127 (1948). The Board’s general policy is not to hold an election while unfair labor
practice charges are pending unless the charging party waives its right to assert the alleged
unlawful conduct as a basis for objecting to the election. Edward J Schlachter Meat Co 100
N.L.R.B. 1171 (1952).
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a free and fair election, or has insisted upon an election solely for the
purpose of gaining time to undermine union support, the Board will not
allow the employer to demand an election and at the same time make it
impossible to conduct a fair one.200 In such case the union, in a subse
quent unfair labor practice proceeding, may establish by valid201 authori
zation cards that it represented a majority of employees at the time it
initially requested recognition; the NLRB would then find a violation of
section 8(a) (5) and issue a bargaining order.
The other exception to NLRB election policy came in Snow &
Sons.202 Although the employer had not engaged in conduct designed
to destroy the union’s majority, the Board refused to grant an election
since he had no reasonable doubt with respect to either the union’s ma
jority status or the appropriateness of the bargaining unit.203 The Board
When elections have been set aside, the usual remedy is a rerun election. See, e.g., NLRB
v. S.S. Logan Packing Co., ------ F.2d -------, 66 L.R.R.M. 2596 (4th Cir. 1967); NLRB v.
Sehon Stevenson & Co., ------ F.2d ------ , 66 L.R.R.M. 2603 (4th Cir. 1967); Lufkin Rule
Co., 147 N.L.R.B. 341 (1964); Nachman Corp., 131 L.R.R.M. 1081 (1961). The party who
destroyed the election process in the first instance has been found to win two out of every
three rerun elections. Pollitt, NLRB Re-Run Elections: A Study, 41 N.C.L. Rev. 209, 212
(1963). This state of affairs was recognized by the Board in Bernel Foam when it deprived
the employer of "any benefit from its .unlawful refusal” by denying a rerun election. Bernel
Foam Prods. Co., 146 N.L.R.B. 1277, 1281 (1964); cf. Irving Air Chute Co. v. NLRB, 350
F.2d 176, 182 (2d Cir. 1965) (refusing to allow employer to "reap the benefits” of a rerun
election). See also NLRB v. Sehon Stevenson & Co., ------ F.2d ------ , ------ , 66 L.R.R.M.
2603, 2608 (4th Cir. 1967) (Sobeloff, J., concurring).
200 Finding a violation of § 8(a)(5), the court determined:
an employer may refuse recognition to a union when motivated by a good faith doubt
as to that union’s majority status [citations omitted]. When, however, such refusal
is due to a desire to gain time and to take action to dissipate the union’s majority,
the refusal is no longer justifiable and constitutes a violation of the duty to bargain
set forth in section 8(a) (5) of the Act [citations omitted],
87 U.S. App. D.C. at 369, 185 F.2d at 741.
201 The union or, ultimately, the General Counsel must affirmatively prove that on the
date of the union’s request for recognition and bargaining, or at any time thereafter, it had
valid authorization cards from a majority of employees in an appropriate unit, and that the
employer knew this when it refused to extend recognition. Tilton Tanning Corp., 164 N.L.R.B.
No. 155 (May 29, 1967); John P. Serpa, Inc., 155 N.L.R.B. 99 (1965); see Thompson Hear
ings, supra note 5, at 83-84 (1961).
An authorization card can generally be rendered invalid for lack of authenticity only upon
proof that the card would not have been signed but for an erroneous representation, or that
the misrepresentation operated coercively by putting the signer in fear of majority reprisal.
I.T.T. Semi-Conductors, 165 N.L.R.B. No. 98 (June 21, 1967); Home Pride Provision, 161
N.L.R.B. No. 47 (Oct. 31, 1966). The act of signing a card cannot be contradicted by the
employee’s misunderstanding of its purpose. International Union, UAW v. NLRB, 124 U.S.
App. D.C. 215, 218, 363 F.2d 702, 705 (1966); see Colson Corp. v. NLRB, 347 F.2d 128
(8th Cir.), cert, denied, 382 U.S. 904 (1965); NLRB v. Winn-Dixie Stores, Inc., 341 F.2d
750 (6th Cir.), cert, denied, 382 U.S. 830 (1965).
202 134 N.L.R.B. 709 (1961), enforced, 308 F.2d 687 (9th Cir. 1962).
203 In Snow & Sons the employer had agreed to a card check by an impartial third party
for verification of the union’s claimed majority status. When the result of the check revealed
a substantial union majority, the employer demanded an election. 134 N.L.R.B. at 710. The
Board concluded:
Where, as here, the Employer entertains no reasonable doubt either with respect to
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permitted the union to establish its representative status through authori
zation cards and ordered the employer to recognize and bargain with the
union.204*
207
206
The Joy Silk doctrine has gained wide acceptance;200 however, Bernel
Foam and Snow & Sons are of disputed validity.200 The basic conflicts
center upon: The propriety of compelling an employer to recognize and
bargain with a union on the basis of authorization cards—which many
claim to be an unreliable indicia of employee intent;20' the Board’s action,
in effect, of remedying pre-election violations of section 8(a)( 1 ) 208 by
the "strong medicine” of a bargaining order;209 and the issue of what con
stitutes a good-faith doubt.
the appropriateness of the proposed unit or the Union’s representative status, and
seeks a Board-directed election without a valid ground therefore, he has failed to
fulfill the bargaining requirements under the Act.
Id. at 710-11.
The Board has since confined Snow & Sons to its particular facts, and its continued validity
is questionable. See Furr's, Inc., 157 N.L.R.B. 387, enforced, 381 F.2d 562 (10th Cir. 1966),
cert, denied, 88 S. Ct. 70 (1967); Strydel, Inc., 156 N.L.R.B. 1185 (1966); c/. Aaron Bros.
Co., 158 N.L.R.B. 1077 (1966).
204 The Board has on occasion ordered recognition and bargaining in similar circumstances.
See Dixon Ford Shoe Co., 150 N.L.R.B. 861 (1965); Kellogg Mills, 147 N.L.R.B. 342 (1964),
enforced, 347 F.2d 219 (9th Cir. 1965). But see Strydel, Inc., 156 N.L.R.B. 1185 (1966).
203 See note 198 supra. The Pucinski Subcommittee advised the Board to "give serious
consideration to revitalizing the . . . Joy Silk doctrine and ordering certification and recog
nition of a union as an appropriate remedy to dissipate the adverse effects on union majority
status of employer interference with the right of self-organization.” PUCINSKI REPORT, supra
note 10, at 24 (1961).
206 Some think this handful of exceptional decisions serves as a valuable backstop for
employee rights and a deterrent to employer interference with free and fair elec
tions. Others think the doctrine unfairly denies the employer of his right, no matter
what his beliefs as to majority status, to an election.
Thompson Hearings, supra note 5, at 85.
207 "It would be difficult to imagine a more unreliable method of ascertaining the real
wishes of employees than a 'card check,’ unless it were an employer’s request for an open show
of hands.” NLRB v. S.S. Logan Packing Co., ------ F.2d ------ , ------ , 66 L.R.R.M. 2596,
2598 (4th Cir. 1967); cf. NLRB v. Johnnie’s Poultry Co., 344 F.2d 617 (5th Cir. 1965);
NLRB v. Gotham Shoe Mfg. Co., 359 F.2d 684 (2d Cir. 1966) (dissenting opinion).
Denying enforcement of the Board’s bargaining order, the court in Johnnie’s Poultry
found the employer’s claim of a good faith doubt to be meritorious and directed an election
at the employer’s request. Emphasizing its own distrust of the card-check method, the court
quoted from a 1962 address by NLRB Chairman Frank W. McCulloch to the American Bar
Association Section on Labor Remedies:
In 58 elections, the unions presented authorization cards from 30 to 50% of the em
ployees; and they won 11 or 19% of them. In 87 elections, the unions presented
authorization cards from 50 to 70% of the employees; and they won 42 to 52%
[sic-—42 or 48%] of them. In 57 elections, the unions presented authorization cards
from over 70% of the employees, and they won 42 or 74% of them.
344 F.2d at 620, quoting 1962 Proceedings, Section of Labor Relations Law, Ameri
can Bar Association 14-17. See also Note, Union Authorization Cards, 75 Yale L.J. 805,
818, 829 (1966).
208 "It shall be an unfair labor practice for an employer to interfere with, restrain, or coerce
employees in the exercise of the rights guaranteed in section 7.” LMRA § 8(a)(1), 29 U.S.C.
§ 158(a)(1) (1964).
20» NLRB v. Flomatic Corp., 347 F.2d 74, 78 (2d Cir. 1965).
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If, as one court has recently concluded,210 authorization cards are "in
herently unreliable,” the Board would not be justified in ordering com
pensation where cards are the union’s sole claim to majority status. An
equally strong case against awarding compensation is made if, as has been
suggested,211 the Board has begun to issue bargaining orders more as a
remedy for employer coercion and threats which would have prevented
a fair election, than to redress the employer’s lack of good faith in deny
ing the union’s asserted right to representative status, although based on
cards only. If this pattern is being followed, an employer’s asserted lia
bility to make his employees whole would no longer be founded upon
his wrongful deprivation of collective bargaining rights in violation of
section 8(a) (5), but would more resemble a penalty exacted in repara
tion of his section 8(a) (1) violations. To remain a remedy, the order
and damages must find their justification in a consideration of the evi
dence which the union presents to establish its majority support apart
from any subsidiary finding of employer bad faith. The Board and the
courts have recognized212 that a secret-ballot election is the preferred
means for selection of a bargaining representative. Therefore the em
ployer should not be held liable for compensation except where he re
fuses to bargain with an election-selected union.

Conclusion
The proposed make-whole order appears well tailored to rectify the
effects of an employer’s unlawful initial refusal to recognize and bargain
with the union which represents a majority of its employees. Limited to
that situation and recognized as being merely subsidiary to the usual bar
gaining order, a compensatory remedy has theoretical appeal as a means
to remove the profit from a recurrent unfair labor practice, thereby de
creasing the likelihood of its commission and, in turn, reducing the
210 NLRB v. S.S. Logan Packing Co.,------ F.2d------- , 66 L.R.R.M. 2596 (4th Cir. 1967).
211 Professor Howard Lesnick has espoused that "recent [NLRB] decisions have emphasized
the function of the bargaining order as one of remedies where employer interference has
vitiated the reliability of the election as an indication of the uncoerced wishes of the em
ployees.” Lesnick, Establishment of Bargaining Rights Without an NLRB Election, 65
MICH. L. REV. 851, 859 (1966) (footnote omitted), citing Aaron Bros. Co., 158 NLRB 1077,
1079 (1966):
Where a company has engaged in substantial unfair labor practices calculated to dis
sipate union support, the Board, with the courts’ approval, has concluded that em
ployer insistence on an election was not motivated by a good-faith doubt of the union’s
majority, but rather by a rejection of the collective bargaining principle or by a desire
to gain time within which to undermine the union, [footnote omitted]
212 See NLRB v. S.S. Logan Packing Co.,------ F.2d -------- , 66 L.R.R.M. 2596 (4th Cir.
1967); NLRB v. Sehon Stevenson Co.,------ F.2d-------- , 66 L.R.R.M. 2603 (4th Cir. 1967);
General Shoe Co., 77 N.L.R.B. 124 (1949); see Lesnick, Establishment of Bargaining Rights
Without an NLRB Election, supra note 211, at 859-63-
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Board’s caseload213 and the overall delay in NLRB action. Such a start
ling new remedy requires close scrutiny,214* however, for large sums of
money may be involved whenever this relief is ordered. While the pro
posed remedy appears supportable on the law, policy considerations may
render it objectionable.
The contention that the make-whole remedy is too novel or comes
too late in the history, formulation, and administration of national labor
policy, is patently without merit: Merely because the Board has for years
failed to fill a gap in its remedial arsenal should not preclude it from
doing so when the apparent need for relief remains current. To deny
the Board the ability to adapt its remedies to contemporary problems is
to take from the agency that flexibility intentionally vested in it by Con
gress.210 The Board and courts have observed that novelty of a remedy
is no basis upon which to deny needed relief.216
Nor should Board-ordered compensatory relief be denied because the
union has the option to conduct an unfair labor practice strike to protest
the employer’s refusal to bargain and in that way seek to compel a con
tract. Congress never intended that course to be the only means avail
able to a union to catalyze collective bargaining. Instead, the NLRA
expresses the congressional determination that orderly administrative pro
cedures for enforcing the right to bargain collectively are preferable to
strikes.217
213 In the 32 years since its inception, the Board has been confronted with a steadily in
creasing volume of unfair labor practice cases and representation proceedings. During its first
full year of operation the agency’s intake was 4,398 cases, 2 NLRB Ann. Rep. 15 (1937),
while in fiscal year 1966, the volume was approximately 29,000 comprising 16,000 unfair
labor practice cases and 13,000 representation and other proceedings. 31 NLRB Ann. Rep.
183 (1966). This manifold increase in activity has contributed to a major problem of delay
in Board proceedings and enforcement litigation. See Cox Report, supra note 10, at 10-11;
Pucinski Report, supra note 10, at 9-31; Thompson Hearings, supra note 5, at 66-68 (Sup
plemental Statement of Hon. Frank Thompson, Jr.). In 1961 the median-average-unfairlabor-practice-case handling time from filing of the charge to issuance of the Board decision
was 404 days, although this period decreased to 337 days by 1964, the time lapse still amounts
to almost one year. Address by NLRB Chairman Frank W. McCulloch, "An Evaluation of the
Remedies Available to the National Labor Relations Board—Is There a Need for Legislative
or Administrative Change?,’’ Federal Bar Association Conference on Labor Management Rela
tions, in Washington, D.C., June 13, 1964.
In representation proceedings, as a direct result of the implementation of the 1959 Land
rum-Griffin amendments to § 3 (b) of the Act which authorized the Board to delegate authority
over representation proceedings to NLRB regional directors, the 1961 median time span of 132
days between petition for election and direction of election was reduced to 41-44 days in fiscal
year 1965. Thompson Hearings, supra note 5, at 67.
214 Cf. Textile Workers Union v. Darlington Mfg. Co., 380 U.S. 263, 270 (1965).
245 See notes 72-81 supra and accompanying text.
216See H.W. Elson Bottling Co., 155 N.L.R.B. 714, 715 n.5 (1965); International Bhd.
of Operative Potters v. NLRB, 116 U.S. App. D.C. 35, 320 F.2d 757 (1967). ”[I]n the
evolution of the law of remedies some things are bound to happen for the 'first time.’ ” Id.
at 39, 320 F.2d at 761.
217 Section 1 of the National Labor Relations Act provides in part:
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General acceptability of a compensatory remedy among the employer
community is a matter of conjecture, but should not deter adoption by
the Board. Similarly, fear that the proposed remedy will not be ap
proved by the courts is an insufficient basis upon which to deny a test of
that very matter. Considering the Supreme Court’s recognition of the
Board’s broad remedial discretion,“18 judicial approval of a make-whole
remedy is not unlikely. Moreover, a suggestion that the proper means
to secure such relief is by specific incorporation into the governing sta
tutes is premature. Congress need not be called upon to act until the
NLRB has employed the remedy and has been finally judicially over
ruled.
A more serious objection inheres in the difficulty of administering a
make-whole remedy. Already burdened,*219 NLRB Trial Examiners are
certain to consume substantial time in compensation hearings, pouring
over complex statistical data, and writing decisions. If the compensation
order is reviewable upon a party’s taking exception—a procedure similar
to that employed in back-pay orders220—the Board will be burdened with
an increased workload at a time when Congressional and NLRB spokes
men have been concerned with decreasing Board delay. A solution may
be to employ additional Trial Examiners, and narrowly limit the review
ability of their make-whole awards. These problems which appear in
herent in the adoption of the make-whole remedy seem resolvable.
A policy consideration seemingly in favor of the remedy is the as
serted221 by-product of fostering organization of unorganized employees.
A persuasive union argument could be framed in these terms: "You can’t
lose by joining the union. Once we have a majority, if the employer does
not recognize us the NLRB will order him to bargain and to pay each of
us for any losses we suffer until he bargains.” While the Act encourages
self-organization, the congressional intent enbodied in the statute was to
Experience has proved that protection by law of the right of employees to organize
and bargain collectively safeguards commerce from injury, impairment, or interrup
tion, and promotes the flow of commerce by removing certain recognized sources
of industrial strife and unrest, by encouraging practices fundamental to the friendly
adjustment of industrial disputes arising out of differences as to wages, hours, or other
working conditions, and by restoring equality of bargaining power between employ
ers and employees.
LMRA § 1, 29 U.S.C. § 151 (1964).
It must also be recognized that the union’s position is markedly different in a pre-recognition economic strike. In the former situation it is the union’s representative status which is
challenged by the employer, while in the latter, the issue is not whether the employees shall
have a union, but rather what support the union can muster in pursuit of optimum gains for
unit employees. In the pre-recognition strike, moreover, the union must overcome both the
employer's refusal to bargain and its reluctance to grant contract rights to the employees.
218 See notes 73-75 supra.
See notes 112 & 214 supra.
220See Rules AND regs., supra note 6, § 102.46, 29 C.F.R. § 102.46 (1967).
221 Cf. Brief to the Board for AFL-CIO as Amicus Curiae at 2.
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eliminate "inequality of bargaining power”222 between employers and
workers. Would the make-whole remedy upset this delicate balance by
favoring unions? Probably it would, since employers who would have
withstood union bargaining and economic pressure for a contract may in
stead feel compelled to execute an agreement at the outset for fear of
being subjected to an extensive compensation liability in the future.
The Board’s remedial goal is to return the parties as nearly as pos
sible to the original status quo.223 But how will this be achieved in a
case where the employees’ situation prior to the violation was one of no
bargaining, and the Board orders not only bargaining but also a lump
sum benefit?
One crucial problem has not yet been fully discussed. Its existence
creates a flaw in the logic of a make-whole remedy and operates to dis
courage its adoption. The proponents of a compensatory remedy have
attempted to ascribe an ascertainable economic value to the employees’
right to bargain collectively. It cannot be assumed that such a right, al
though provided by statue, possesses any monetary value: It becomes fi
nancially valuable only when used successfully to obtain a favorable con
tract. Perhaps reliable data can be obtained to indicate the percentage
of contracts achieved in first-negotiating situations,224 but the Board can
not reliably infer from such statistics that this particular employer and
this particular union in this negotiation would in fact have reached a con
tract. The fact that in approximately 90 percent22“ of initial bargaining
situations an executed contract is achieved appears to have no relevance
to the particular situation where the employer would never have granted
a contract. Establishing whether the employer would have executed a
contract under the particular circumstances is obviously speculative. The
measure of damages by either of the proposed yardsticks226 would not
create an insurmountable problem. However, damages can be awarded
only where a right having monetary value has been deprived. The bare
right to bargain in a situation where the employer unconditionally would
not grant a contract has no such value. The Act specifically provides that
the parties are not to be compelled to execute a contract,227 yet by im
posing liability for compensatory damages upon such an employer, it is
not unlikely that he would be coerced into contracting. In that particu
lar situation, would the remedy amount to the imposition of a penalty?
222LMRA § 1, 29 U.S.C. § 151 (1964).
223 See generally 27 N.L.R.B. Ann. Rep. 124 (1962).
See notes 133-153 supra and accompanying text.
225 See note 52 supra.
226 See note 44 supra and accompanying text.
227LMRA § 8(d), 29 U.S.C. § 158(d) (1964).
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If general statistics relating to contract negotiations are applied to an
employer who, though bargaining in good faith, would never have ar
rived at a contract, is a penalty levied in contravention of the statutory
purposes?“28 The inference that the right to bargain collectively always
has an ascertainable monetary value, even apart from a collective agree
ment, is untenable and this flaw alone should preclude adoption of the
remedy.228
228 See note 62 supra and accompanying text.
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tracts, usurious loans, foreclosures and repossessions,10 arbitrary admin
istrative action denying or terminating statutory benefits,*15
16 invasions of
privacy, and the like.17
This Note will seek to delineate arguments which may be used by
an indigent to overcome the obstacles created by the many expenses of
civil litigation. A description of the English fee system will be pre
sented with some analysis of the development of waiver provisions.
Possible interpretations of existing in forma pauperis statutes, as well as
state constitutional provisions, will be discussed. Finally, the ultimate
guarantees of the United States Constitution will be viewed to establish
the indigent’s right to proceed without payment of. fees or costs.

The English Fee System

and the

Concept of Waiver

In the English court system, fees were paid by the litigants for writs
and services performed by court officials to defray the cost of admin
istering the judicial machinery and to provide incomes to judges and
court officers.18 As the judiciary began to grow and institutionalize,
the minimal sums collected as fees became totally inadequate and legis
lative appropriations became necessary to support the system. The sec
ond use of fees—to provide income to court officials—similarly gradu
ally diminished in value. In the twelfth century judges received a reg
a supersedeas bond. The tenant, however, was indigent and did not have the money for
the bond. If the bond had not been waived, the tenant would have been denied an appeal.
See Edwards v. Habib, 125 U.S. App. D.C. 49, 366 F.2d 628 (1965).
15 In another case, a landlord sought to evict a tenant for failure to pay rent. Rejecting
the tenant’s defense of lack of notice, the lower court held for the landlord. The appellate
court’s refusal to set a use and occupancy bond to serve as an appeal bond effectively denied
the tenant an appeal from the lower court’s eviction judgment. Petition to appeal from
Appellate Court to Illinois Supreme Court, Shore-Wood Realty, Inc. v. Lynch (filed Oct. 31,
1967), on file with National Clearing House for Legal Services, 919 18th Street, N.W.,
Washington, D.C. More recently, Justice Schaefer of the Illinois Supreme Court granted a
stay of execution on conditions similar to those asked for by the tenant in Shore-Wood Realty.
See Order of Supreme Court of Illinois in Hartland Realty, Inc. v. Clark, Civil No. 41090 (Ill.,
Nov. 16, 1967), on file with National Clearing House for Legal Services, 919 18th Street,
N.W., Washington, D.C.
16 A plaintiff lost his employment and source of income because of actions taken by the
administrator of a governmental agency. Due to his inability to pay for a transcript of the
hearing, plaintiff was unable to effectively appeal from a federal district court’s summary
judgment. See Motion for transcript, Washington v. Cameron, Civil No. 109-66 (D.D.C.,
filed Aug. 15, 1967), on file with Neighborhood Legal Services Project, 416 5th Street, N.W.,
Washington, D.C.
In a similar case, plaintiff’s parental rights were terminated as a result of a county welfare
department’s petition to the district court. She was unable to afford a transcript which was
necessary to appeal the action to the state supreme court. See Munkelwitz v. Hennepin Co.
Welfare Dep’t,------ Minn.------- , 150 N.W.2d 24 (1967), petition for cert, filed, Sept. 27,
1967 (No. 714 Misc.).
17 See generally P. WALD, supra note 9, at 6-41.
18 3 E. Foss, The Judges of England 44 (1851). See generally Maguire, supra note 8.
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ular salary, but it was so meager that they continued to supplement
their income with fees received from the litigants.1920In 1826 the sal
aries of judges were substantially increased, thereby facilitating the aboli
tion of paying judges from fees."0 Until 1852, however, clerks, sher
iffs, and other court functionaries continued to derive income from fees
rendered in connection with services performed.21 Although the two
justifications for the fee system have for the most part disappeared, fees
continue to be charged as vestiges of a past era.
During the early period it was an accepted maxim that the poor
should not be required to pay for their writs.2223The genesis of this con
cept is to be found in the Magna Carta, chapter 40 of which provides
that "to no one will we sell, to no one will we deny, or delay right or
justice.”“’ Obviously chapter 40 was not meant to create a judicial
utopia,24 but its concept was still seized upon by the courts of equity.
At an early date paupers were given the right to commence proceedings
in the Court of Chancery for the assertion of their claims without pay
ment of security for costs.25 Indeed, after filing an affidavit of poverty,
a pauper would be assigned a counsel or solicitor for the dispatch of
his business without cost to himself. Moreover, assigned counsel could
not refuse to serve without satisfying the judge of good reasons for his
refusal.26
The right to equality in the administration of justice was extended
to the common-law courts by statute in 1495, during the reign of Henry
VII.27 That Act provided for the appointment of counsel to serve
19 They also received occasional grants of land and were exempt from scutage. 1 W.
Holdsworth, History of English Law 253-55 (4th ed. 1927); 2 E. Foss, The Judges
of England 26 (1848).
20 1W. Holdsworth, History of English Law 255 (4th ed. 1927).
21 Id. at 255-56, 263; see R. Gude, Crown Practices of the Court of King’s
Bench (1828).
22 1 F. Pollock & F. Maitland, The History of English Law 195 (2d ed. 1923).
For several centuries, these statutes were liberally construed. Because of serious abuses, how
ever, their scope was gradually narrowed. For example, it was decided in 1707 that a de
fendant could not plead in forma pauperis in the common-law courts. A five pound property
test for eligibility was established. And by the nineteenth century, equity courts also se
verely restricted eligibility. Indeed, a Procrustean test of poverty had gradually developed,
whereby special circumstances of individual applicants were disregarded and an arbitrary stand
ard established. Maguire, supra note 8, at 376-77.
23 W. McKechnie, Magna Carta: A Commentary on the Great Charter of
King John 395 (2d ed. 1914).
24 Maguire, supra note 8, at 364.
25 1 E. Daniell, Pleading and Practice of the High Court of Chancery 38
(6th Am. ed. 1894).
23 Id. at 43.
27 11 Hen. 7, c. 12, § 4 (1763); see 4 W. Holdsworth, History of English Law
538 (2d ed. 1927).
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without fee and exempted the poor from fees for writs and services of
court officers, but it did not extend to defendants.28 Courts of equity,
however, made no distinction between plaintiffs and defendants to pro
ceed in forma pauperis.29
The United States has largely adopted the old English fee system.
Although the colonies compensated judges by fees, the new state con
stitutions and the federal constitution departed from this English prac
tice and provided fixed salaries for judges, precluding income from the
payment of fees.30 Even though most jurisdictions now pay all court
officials by salary, the fee system has persisted in this country as well.31
Following the English pattern, the American states have generally pro
vided statutory schemes enabling indigents to proceed without paying
certain costs and fees. In addition, where state constitutions and stat
utes do not so provide, some courts have found sufficient basis in the
common law for not imposing court costs on indigent litigants.

The Common Law

Courts in some jurisdictions have stated that the authority to disre
gard costs when the litigant is indigent need not be based on the formal
provisions of an in forma pauperis statute. The Supreme Court of
North Carolina, prior to the state’s enactment of its in forma pauperis
statute, held that, although a state statute required payment of costs
without any reference to the problems of paupers, the English practice
of excusing paupers from payment of costs had not been abrogated.32
The court stated that its statute did not "demand a construction which
would necessarily deprive a portion of the community of all means of
There is some support for the theory that this statute did not establish the right to sue in
forma pauperis in the common-law courts. See Maguire, supra note 8, at 365. See also 6
Calif. L. Rev. 226 (1918). In an 1841 case, the English court stated that the statute was
nothing more than confirmatory of the common law. The court cited a case which arose
twenty years prior to the passage of the act, from which it appeared that at common law, if a
party would swear that he could not pay for entering his pleadings, the officer was bound
to enter them gratis. Brunt v. Wardle, 133 Eng. Rep. 1254, 1257 (1841).
28 Maguire, supra note 8, at 377; 1 E. DANIELL, supra note 25, at 149. A statute in
1531 provided that an unsuccessful plaintiff, who had proceeded in forma pauperis, could
not be compelled to subsequently pay costs, but would suffer some other punishment as
seemed reasonable to the judge. 23 Hen. 7, c. 15, 4 Stat. (1763). For a time this punish
ment took the form of whipping, but that practice was gradually discontinued. 4 W. HOLDS
WORTH, History of English Law 538 (2d ed. 1927).
29 1 E. Daniell, supra note 25, at 39.
30 R. Pound, Organization of Courts 156 (1940).
31 ABF, supra note 7, at 24. Some sheriffs, justices of the peace, probate judges, and
commissioners, however, continue to receive their income from fees. Id. Justification may
therefore remain in those jurisdictions where salary systems have not evolved.
32 McClenahan v. Thomas, 6 N.C. 247 (1813).
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having their claims investigated in a court of justice.”'" Reading the
English in forma pauperis statute into the common law of the state, the
court reasoned that:
a law founded upon principles of such obvious justice ought to be re
pealed by express words or necessary implication before the court hastens
to that conclusion. For, indeed, the two statutes are perfectly com
patible, and being in -pari materia, should both have operation, and may
be construed together.34

A century later the California Supreme Court stated that it was un
necessary to depend upon the English statute as the source for the court’s
power to disregard payment of costs, for such power “was in fact exer
cised as one of the inherent powers of the courts themselves,”30 and
since that power was part of the "common law”"6 of England, it had
been adopted by California, insofar as it was not repugnant to or incon
sistent with the California constitution and laws, as the rule of decision
in all its courts.3' Similarly, some courts have found that as a result
of its "general powers”—without any reliance on the common law—a
court may waive the payment of fees or posting of security when the
party is indigent.33 Thus, some American courts have effectively re
lieved an indigent from the payment of fees, relying on the statutory
law of England, the powers of equity, or even the “general power” of
the courts in dispensing justice. These cases suggest arguments which
may succeed where statutory provisions do not exist, or where the breadth
of such provisions are found to be unduly limited.
33 id.
34 Id. at 248.
35 Martin v. Superior Court, 176 Cal. 289, 294, 168 P. 135, 137 (1917).
36 "Common law” contemplates the whole body of that jurisprudence as it stood, influ
enced by statute and including equitable relief, at the time when the state code was adopted.
Id. at 293, 168 P. at 136-37.
37 Id.-, Hammond v. Justices’ Court, 37 Cal. App. 506,174 P. 69 (1918).
The California Supreme Court has also held that a plaintiff proceeding in forma pauperis
need not pay jury fees although a state statute required the requesting party to pay such fees.
The court stated that only the plainest declarations of legislative intent to require indigents
to pay such fees would be construed as an effort to curtail the authority of courts given by
the common law to waive such fees. Majors v. Superior Court, 181 Cal. 270, 271-75 184 P.
18, 19-20 (1919).
33 Hickey v. Rhine, 16 Tex. 576, 577-78 (1856) (no man should be prevented from
prosecuting a suit or seeking redress for an outrage upon a person, on the ground of poverty).
A Pennsylvania court rule requiring security for costs as applied to an indigent was held
to be a denial of justice to the plaintiff:
It appears ... to be a well-settled rule that courts of justice are open alike to the
rich and the poor, and in which they must of right meet upon the same level, and to
deny this proposition would afford no protection to the poor, weak and oppressed
against the rich, the strong and the oppressor.
Jack v. Administrators of McClure, 26 Pa. County Ct. 59, 62 (1901); cf. Tifts v. Towns, 63
Ga. 237, 242 (1879) ("no man is bound to forego litigation at the expense of yielding rights
apparently well founded . . . .”).
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State Constitutions
Based on the historic proclamation of the Magna Carta,39 prohibi
tions against the sale of justice were included in the constitutions of
many states.40 A few jurisdictions have held that the imposition of
statutory "costs and fees” and “security” on an indigent litigant violates
such constitutional provisions.41 Thus a Pennsylvania court declared,
“this provision of the Declaration of Rights would be rendered nugatory,
if a man, who by reason of poverty, has not sufficient means to pay the
costs ... is not permitted to prosecute . . . .”42 A Texas court similarly
declared: "We are of opinion that an act of the legislature which makes
the right ... to prosecute an appeal or writ of error to depend on the
giving of a supersedeas bond, without reference to the ability or inability
to give such a bond is violative of the constitution . . . .”43 Addition
ally, the Alabama Supreme Court has held that “where such a condition
precedent is so unreasonable as to seriously impede, impair or cripple
the rights designed to be guaranteed by these articles of the constitution,
it can not be upheld or sustained by the courts.”44 In jurisdictions
which have similar constitutional provisions, reference to these strongly
worded opinions should provide additional arguments to the advocate
for the poor who is stymied by the imposition of costs.
There are, however, many cases which hold that reasonable regu
lations imposing "costs and fees” and "security” do not violate such con
stitutional provisions.45 Financial demands might be justified as rea
sonable measures to protect the state treasury, but they obviously be
39 See text accompanying note 23 supra.
40 The Illinois Bill of Rights proclaims:
Every person ought to find a certain remedy in the laws for all injuries and wrongs
which he may receive in his person, property or reputation; he ought to obtain, by
law, right and justice freely, and without being obliged to purchase it, completely
and without denial, promptly, and without delay.
III. Const, art. 2, § 19; accord, e.g., Ala. Const, art. 1, § 13; Colo. Const, art. II, § 6;
Mass. Const, art. XI, § 12; N.H. Const. Pt. 1, art. 14; Pa. Const, art. 1, § 11. The lan
guage of these constitutional provisions is said to derive from Coke’s interpretation of the
provision in the Magna Carta as meaning, "every subject of this realm . . . may take his
remedy by the course of the law, and have justice and right for the injury done to him, freely
without sale, fully without any denial, and speedily without delay.” In re Lee, 64 Okla. 310,
311, 168 P. 53, 55 (1917), quoting II Coke Inst. 55.
41 E.g., Lassiter v. Lee, 68 Ala. 287 (1880); Schade v. Luppert, 17 Pa. County Ct. 460
(1896); Lewis v. Smith, 21 R.I. 324, 43 A. 542 (1899); Dillingham v. Putnam, 109 Tex. 1,
14 S.W. 303 (1890); City of Manitowoc v. Manitowoc & Northern Traction Co., 145 Wis.
13, 129 N.W. 925 (1911).
42 Schade v. Luppert, 17 Pa. County Ct. 460, 462 (1896).
43 Dillingham v. Putnam, 109 Tex. 1, 5, 14 S.W. 303, 305 (1890).
44 Lassiter v. Lee, 68 Ala. 287, 290 (1880).
45 See, e.g., Pigg v. Brockman, 79 Idaho 233, 314 P.2d 609 (1957); Beyerback v. Juno
Oil Co., 42 Cal. 2d 11, 265 P.2d 1 (1954); Harrigan v. Gilchrist, 121 Wis. 127, 99 N.W.
909 (1904). See generally Annot., 1918B L.R.A. 150.

1968]

Litigation Costs

523

come less reasonable when they constitute an insurmountable barrier to
effective litigation. However, many of these cases either did not involve
indigents, or the results were based on prior cases which did not involve
indigents. It is submitted that, when applied to the poor litigant, court
fees, costs and security become unreasonable,40 and although this con
stitutional prohibition need not apply to the imposition of costs gen
erally, it should apply when an indigent is involved.46
47
Some state constitutions also guarantee a litigant the right to a
jury trial in civil cases,48 yet at the same time, statutes may require that
a party pay jury fees, including any necessary mileage fees, at the begin
ning of each day’s session.49* When these fees operate as a barrier to
a jury trial they should be attacked as violative of the jury trial guar
antee. Indeed, the Florida Supreme Court accepted this rationale, hold
ing that a defendant cannot be deprived of a jury trial for failure to pay
required jury fees.00 The court stated that "if the state has been derelict
in not providing a source from which jurors may be paid . . . [and if]
the jury must serve without pay it is unfortunate, but even such condi
tion will not warrant a violation of the sacred right to trial by jury.”51
In Forma Pauperis Statutes

Thirty-two states, the District of Columbia, and the federal govern
ment have in forma pauperis statutes or court rules.52 The scope of
these provisions varies considerably.53 Some statutes, for example, ex46 See text accompanying notes 150-58 infra.
47 The L.RA. annotation collects numerous cases upholding cost statutes, but the clear
implication is that even under these cases, "reasonableness” ends where "interference with a
right to a remedy at law” begins:
It is the theory of these cases that constitutional provisions of this character are
not intended to guarantee to the citizen the right to enforce a cause of action or se
cure redress for a wrong done him without expense, but are intended simply to protect
him from the imposition of such terms as unreasonably and injuriously interfere with
his right to a remedy at law, or impede the administration of justice.
1918B L.R.A. at 151 (emphasis added).
48 See, e.g., State ex rel. Jennings v. Peacock, 126 Fla. 743, 171 So. 821 (1937).
49 See, e.g., Washoe Co. v. Baker, 75 Nev. 335, 340 P.2d 1003 (1959); Martin v. Su
perior Court, 176 Cal. 289, 291,168 P. 135, 136 (1917).
80 State ex rel. Jennings v. Peacock, 126 Fla. 743,171 So. 821 (1937).
[W]here trial by jury may be invoked the right to such trial is absolute and a de
fendant brought into court in such cases and required to submit to the jurisdiction of
the forum for the adjudication of his rights of property or of liberty may look with
confidence to the guarantee in the organic law and demand a trial by jury although
he be penniless and without friends.
Id. at 745, 171 So. at 821-22.
51 Id., 171 So. at 822.
52 Special procedures for indigents in domestic relations cases exist under the Uniform
Reciprocal Enforcement of Support Act.
53 Note, Proceedings in Forma Pauperis, 9 U. Fla. L. Rev. 65 (1956).
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cuse the indigent litigant from giving security for costs, although still
requiring him to pay the usual fees as they accrue.5455Most of the states,
however, only provide that an indigent may proceed without prepay
ment50 of "fees and costs” as well as security therefor,56 and some limit
such provisions to plaintiffs only.5758One problem that frequently arises
in the implementation of these statutes is the narrow construction given
by many courts to eligibility, expenses, and courts covered.08 Other
courts, however, have liberally construed their provisions, recognizing
that in forma pauperis statutes are remedial in nature.59 The following
sections will consider the traditional interpretations given to in forma
pauperis provisions and will offer modern constructions which would
result in a more meaningful statute for the indigent litigant.

Who may proceed in forma pauperis?
A monetary standard of
net worth is sometimes required by in forma pauperis statutes as a cri
terion for eligibility.60 Most statutes, however, leave the determination
of inability to pay fees and costs and security to the discretion of the
court.61 As a result there have been considerable differences among jur
54 E.g., Kan. Stat. Ann. §§ 60-200(1) (b), 61-1002 (1964); Okla. Stat. Ann. tit. 12,
§ 921 (Supp. 1967).
55 Although some jurisdictions wholly disregard payment of fees and costs, most statutory
provisions only encompass prepayment. Consequently, judgment for costs may be rendered
at the conclusion of the suit. E.g., 28 U.S.C. § 1915(e) (1964). This presents little diffi
culty for the successful indigent plaintiff since he presumably recovers a money judgment
from which he can satisfy fees and costs. The unsuccessful indigent litigant, however, is
still without resources to pay them. To the extent that this eventuality deters the indigent
from bringing suit, he is under no more of a burden than the more affluent prospective liti
gant who weighs the cost of proceeding against his chances of victory.
56 Eg., Alaska Sup. Ct. R. 43; Colo. Rev. Stat. Ann. § 33-1-3 (1963); Ga. Code
Ann. § 24-3413 (1959); 28 U.S.C. § 1915 (1964).
57 E.g., Ark. Stat. Ann. § 27-401 (1947); Fla. Stat. Ann. § 58.09 (Supp. 1966);
Miss. Code Ann. § 1574 (1942).
58 E.g., Severa v. Severa, 22 N.J. Super. 267, 91 A.2d 895 (1952); Insard v. Cazeaux, 1
Paige (N.Y.) 39 (1828).
50 E.g., Hewell v. Cherry, 25 Tenn. App. 420, 158 S.W.2d 370 (1941); Harrison v.
Jones, 187 La. 489, 175 So. 37 (1937).
60 Under the English statute the applicant could not be worth more than £.5, his wearing
apparel, and the matters in the cause excepted. See Perry v. Walker, 63 Eng. Rep. 339
(Ch. 1844); 1 E. Daniell, supra note 25, at 39. Arkansas requires that a person proceeding
in forma pauperis must not be worth over $10 plus wearing apparel necessary for himself
and his family excepting the subject matter of the action. Ark. Stat. Ann. § 27-402
(1947). Hawaii requires that the litigant be worth less than $25. Hawaii Rev. Laws §
229-8 (1955).
These statutorily imposed limitations of worth were enacted many years ago. Much
like the unrealistically low limitations on statutory provisions for exemptions from execution
and attachment, they have little relevance today but for the resulting inequities they foist
upon the poor. Cf. Countryman, For a Neto Exemption Policy in Bankruptcy, 14 Rutgers
L. Rev. 678, 681-83 (I960); Rombauer, Debtors’ Exemption Statutes—Revision Ideas 36
Wash. L. Rev. 484, 490-500 (1961).
61 E.g., 28 U.S.C. § 1915 (1964); W. Va. Code Ann. § 59-2-1 (1966); Va. Code §
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isdictions as to who may proceed in forma pauperis.62 Some courts
have held that the party wishing to proceed in forma pauperis must be
an object of charity.63 The more enlightened view, however, is that the
plaintiff need not be penniless to qualify.64 The standard for eligibility
under the federal statute provided by the Supreme Court in Atkins v.
E.I. DuPont de Nemours & Co?5 is demonstrative of the latter approach:
"We think an affidavit is sufficient which states that one cannot be
cause of his poverty 'pay or give security for the costs . . . and still be
able to provide’ himself and dependents 'with the necessities of life.’ ”66
Any reasonable standard for eligibility must remain flexible to in
clude factors such as earnings, number of dependents, indebtedness, and
other relevant circumstances that affect the party’s "net worth.”67 The
applicant’s "net worth” above minimal poverty standard should be bal
anced against the anticipated litigation expenses. If "net worth” is less
than the anticipated expenses, then the court should permit the party to
proceed in forma pauperis?8 If "net worth” exceeds anticipated litiga
tion expenses, then possibly a sliding scale of payment should be pro
vided whereby a party pays fees and costs according to his ability.69
Under this approach, the court, in the exercise of its discretion, could
expand the scope of coverage.
Another problem raised by some statutes is a requirement that a*82
89
87
85
84
83
14.1-183 (1950); see, e.g., Smart v. Heinze, 347 F.2d 114 (9th Cir.), cert, denied, 382
U.S. 896 (1965); Peck v. Farnham, 24 Colo. 141, 49 P. 364 (1897).
825’ee Annot., 6 A.L.R. 1281 (1920). Generally there must be a clear abuse of discre
tion for the decision of a judge refusing permission to proceed in forma pauperis to be re
vised. E.g., Smart v. Heinze, 347 F.2d 114 (9th Cir.), cert, denied, 382 U.S. 896 (1965);
Stelzer v. Warder, Bushnell & Glessner Co., 109 Ill. App. 137 (1902).
83 E.g., Severa v. Severa, 22 N.J. Super. 267, 91 A.2d 895 (1952); Isnard v. Cazeaux, 1
Paige (N.Y.) 39 (1828).
84 Thiel v. Southern Pac. Co. 159 F.2d 61 (9th Cir. 1946) (plaintiff eligible although
employed and owned an old automobile because he was heavily in debt for medical expenses).
See Note, "Poverty"—In Federal In Forma Pauperis Proceedings, 1950 WlS. L. REV. 734.
85 335 U.S. 331 (1948).
88 Id. at 339-40.
87 The Office of Economic Opportunity has determined that a family of four must have
an income of $3,000 per annum to provide minimal levels of health, housing, food, and
education. Any litigant with an income under this level should be permitted to proceed in
forma pauperis. See P. Wald, supra note 9, at 2. A person with an income above the
$3,000 level may be considered too poor to pay litigation expenses under the standards
established by many Legal Services Projects. Silverstein, Eligibility for Free Legal Services
in Civil Cases, 44 J. URBAN Law 549, 562-65 (1967). "Despite this trend, financial criteria
are still so restrictive in most communities that they exclude people who are considered poor
according to accepted standard measures of subsistence income....” Id. at 584.
8S See Schmertz, The Indigent Civil Plaintiff in the District of Columbia: Facts and Com
mentary, 27 Fed. B.J. 235, 236-37 n.6 (1967). See generally Prettyman, Three Modern Prob
lems in Criminal Law, 18 WASH. & LEE L. REV. 187 (1961).
89 See Dworkin, The Progress and Future of Legal Aid in Civil Litigation, 28 Mod. L Rev
432, 445-46 (1965).
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party must be a resident to be eligible.'0 Recent decisions striking down
residency requirements for state welfare eligibility'1 suggest that the
residency requirement in an in forma pauperis statute may be subject
to constitutional attack.70
72 Under an equal protection approach'3 the
71
reasonableness of the residency requirement must be considered in light
of the broader purposes of the in forma pauperis statute.'4
The residency requirement has been rationalized as a means of pro
tecting the opposing party and the court from incurring certain litiga
tion expenses should the nonresident litigant be unsuccessful and flee
the court’s jurisdiction,'576
77
and as a device to protect state residents from
the harassment of groundless suits brought by nonresidents.‘fa Harass
ment, however, is a more generalized problem adequately combatted by
requiring that a pauper have a "meritorious” case to be eligible to pro
ceed in forma pauperis.“ It is suggested that the limitation of in forma
pauperis provisions to state residents merely reflects their origin in the
"settlement” concept of the English Poor Laws.78 This notion has been
70 E.g., Ariz. R. Civ. P. 67(e) (1956); Tenn. Code Ann. §§ 16-1119, 20-1629 (Supp.
1967).
71 E.g., Reynolds v. Smith, ------ F. Supp. ------ (E.D. Pa. 1967), prob, juris noted, 36
U.S.L.W. 3345 (U.S. March 5, 1968) (No. 1138); Harrell v. Tobriner,------ F. Supp. ------(D.D.C. 1967), prob, juris, noted, 36 U.S.L.W. 3345 (U.S. March 5, 1968) (No. 1134);
Thompson v. Shapiro, 270 F. Supp. 331 (D. Conn. 1967), prob, juris, noted, 36 U.S.L.W.
3286 (U.S. Jan. 16, 1968) (No. 813). These three cases have been consolidated for argument
later this term.
72 It is acknowledged that these decisions do not require the granting of welfare pay
ments to those who are not bona fide residents of the state; they merely hold that, in view
of the purpose of the public assistance program, a time period of one year of residence is
unreasonable. As Judge Fahy stated, "a bona fide resident of the District of Columbia for
six months who is indigent and without means by which to support herself and her children
is no less in need of public assistance than an indigent who has been here for a full year.”
Harrell v. Tobriner,------ F. Supp.------- ,------ (D.D.C. 1967).
73 See text accompanying notes 150-58 infra.
74 The purpose of the pauper’s oath is to assure that no person will be denied his day
in court because of his economic plight. See, e.g., Lewis v. Simmons, 200 Tenn. 60, 289
S.W.2d 702 (1956).
73 Outlaw v. Pearce, 176 Va. 458, 11 S.E.2d 600 (1940); see Myrus v. Commonwealth
Fuel Co., 120 Misc. 201, 198 N.Y.S. 1 (Sup. Ct. 1923).
76 See E. Brownell, Legal Aid in the United States 192 (1951).
77 E.g., Ark. Stat. Ann. § 27-403 (1947); Md. Ann. Code art. 24 § 10(b) (1957);
Mich. Gen. Ct. R. 109.
The Supreme Court has held that where the practice of the courts of appeals is to defer
ruling on motions to dismiss until after a hearing and the submission of briefs, the same pro
cedure must apply to defendants who appeal in forma pauperis. The Court has thereby in
sured that the standard for considering meritoriousness will be the same for paid and in forma
pauperis suits. Coppedge v. United States, 369 U.S. 438, 448 (1962); see United States v.
Deaton, 349 F.2d 664 (6th Cir. 1965).
78 Under the notion of settlement, only those who were settled in an area were entitled
to receive relief from a community. The Poor Relief Act, 1601, 43 Eliz. 1, c.2; The Poor
Relief Act, 1662, 13 & 14 Car. 2, c.12. The concept of residence requirements descended
from this viewpoint. Harrell v. Tobriner,------ F. Supp. ------ , ------ (D.D.C. 1967).
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sufficiently discredited as a basis for providing assistance to the needy
so as to be constitutionally invalid.'9
The rationale that the residence requirement for eligibility protects
the opposing party and the court from absorbing certain litigation ex
penses in the event that an unsuccessful indigent litigant should flee
the court’s jurisdiction presents a more difficult problem. An unsuc
cessful indigent litigant, however, is probably unable to pay such ex
penses regardless of his residence.79
80 And since this statute bars indigent
litigants who will not flee the jurisdiction to avoid future liability as
well as those who may, it should be subject to attack as overinclusive.81
Moreover, this limitation seems to conflict with the article IV privileges
and immunities clause of the Constitution.82

What courts are covered by in forma pauperis statutes'?
Some
jurisdictions permit a person to proceed in forma pauperis at both the
trial and appellate levels.83 Other states, however, limit their in forma
pauperis procedure to the trial level only.84 And at least one statute
remits court costs in only the circuit or inferior courts of two counties
of the state.8586
87Under the rationale of Griffin v. Illinois^' such limited
statutes are subject to a strong equal protection attack, at least where
states do allow for appeals of right.8.
What costs of litigation are covered?
There is considerable di
versity among the states as to the litigation expenses that a person pro
ceeding in forma pauperis need not pay. Some statutes are limited in
79 The Supreme Court pointed out 25 years ago that: "the theory of the Elizabethan poor
laws no longer fits the facts. Recent years, and particularly the past decade, have been marked
by a growing recognition that in an industrial society the task of providing assistance to the
needy has ceased to be local in character.” Edwards v. California, 314 U.S. 160, 174-75
(1941).
80 See note 55 supra.
81 See text accompanying note 158 infra.
82 The right to sue and defend in the courts of the states is one of the privileges and
immunities comprehended by § 2 of article IV of the Constitution. See Chambers v. Balti
more & O.R.R., 207 U.S. 142 (1907). The right to sue and defend in the courts is "one of
the highest and most essential privileges of citizenship, and must be allowed by each state to
the citizens of all other states to the precise extent that it is allowed to its own citizens.” Id.
at 148; see Canadian Northern Ry. v. Eggen, 252 U.S. 553, 562 (1920) (nonresident must
be given access to the state courts upon terms which are reasonable).
88E.g., 28 U.S.C. § 1915 (1964); Kan. Stat. Ann. § 61-1002 (1964); Utah Codb
Ann. § 21-7-3 (1953); Wis. Stat. Ann. § 271.29 (1958).
8«E.g., Ark. Stat. Ann. § 27-401 (1947); Ore. Rev. Stat. § 21.600 (1953).
88 S.C. Code Ann. § 10-1604 (1962).
86 351 U.S. 12 (1956).
87 See notes 172-91 infra and accompanying text.
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scope, exempting the poor litigant only from giving security for costs.8*88
One statute applies only to trial fees.89 Most statutes, however, provide
in general terms that the poor need not prepay fees, costs, or security
therefor and that an indigent shall have all the necessary writs, process,
appearances, and proceedings.90 Based on their remedial purpose, stat
utes of the latter variety could be liberally construed to include not
only fees inherent in the operation of the court system, but also certain
auxiliary expenses91 such as transcripts,92 witness fees,93 and discovery
costs.94*96
97
The broader statutes apply to prepayment of fees and, costs. Argu
ably these terms are distinguishable. Fees, it seems, refers to official
charges such as filing expenses and expenses for services rendered by
court officers.9,> Costs, however, should refer to allowances to a party
for the expenses incurred in prosecuting or defending a suit,90 including
at least witness,9' discovery, transcript, and publication costs.98 The
tremendous barrier that these auxiliary expenses create for the indigent
litigant should be considered by the courts and lead to a broader con
8S Eg., Ariz. R. Civ. P. 67(e); Kan. Stat. § 60-2001 (b) (1964); Mich. Gen. Ct. R.
109; see notes 52-57 supra and accompanying text.
89 Ore. Rev. Stat. § 21.600 (1953). The New Mexico statute provides only for free
process and jury trial to the party filing an affidavit of poverty. N.M. STAT. Ann. §§ 218-17, 25-1-14 (1953).
"Eg., Alaska Sup. Ct. R. 43; Ark. Stat. Ann. §§ 27-403, 404 (1947); Colo. Rev.
Stat. § 33-1-3 (1963); III. Ann. Stat. ch. 33, § 5 (Smith-Hurd Supp. 1966).
91 See Duniway, The Poor Man and the Federal Courts, 18 STAN. L. REV. 1270 (1966).
92Eg., Columb v. Webster Mfg. Co., 76 F. 198, 200 (C.C.D. Mass. 1896); Falkenburgh
v. Jones, 5 Ind. 296 (1853) (pauper entitled to transcript for appeal); Livingston County v.
Crossland, 229 Ky. 733, 17 S.W.2d 1018 (1929) (pauper entitled to transcript for appeal).
Some statutes expressly provide a transcript to an indigent appellant. Eg., Alaska
Sup. Ct. R. 43(b); N.Y. Civ. Prac. Law § 1102(b) (Supp. 1967).
93 The Louisiana Supreme Court held that a pauper was entitled to have witness fees
advanced by the parish. Hartford v. Mobley, 233 La. 956, 98 So. 2d 250 (1957). The
legislature then changed the statute to prohibit this construction. See Louisiana ex rel. Clark
v. Hillebrandt, 244 La. 742, 154 So. 2d 384 (1963), construing La. Civ. Code art. 5185
(Slovenko 1961).
94 In addition to arguments based on in forma pauperis statutes, the federal rules may be
of assistance to an indigent proceeding in the federal courts. Fed. R. Civ. P. 30(b) has been
construed to provide that a deposing party may be required in special circumstances to pay
the discovery expenses of his opponent. See Vareltzis v. Luckenbach Steamship Co., 20
F.R.D. 383 (S.D.N.Y. 1956). It should be argued that indigency itself is a sufficient "spe
cial circumstance” to require the payment of deposition costs by the non-indigent opponent
when he commences the deposition. But see Gibson v. International Freighting Corp. 8
F.R.D. 487 (E.D. Pa. 1948), aff’d, 173 F.2d 591 (3d Cir. 1949).
"Columb v. Webster Mfg. Co., 76 F. 198, 200 (1896); Parks v. Sutton, 60 Utah 356,
365, 208 P. 511, 514 (1922).
96 Troup v. Morgan County, 109 Ala. 162,166,19 So. 503, 504 (1895).
97See Draper v. Buxton, 90 N.C. 182 (1884); Booshee v. Surles, 85 N.C. 90 (1881)
(compensation of witnesses is part of the costs of an action).
98 See Peck, Taxation of Costs in the United States District Courts, 37 F.R.D. 481 (1965).
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struction than has customarily been accorded. In order to develop argu
ments aimed at these auxiliary expenses, it is necessary to consider them
with some degree of specificity.
The requirement that witness fees be paid at the time of service of a
subpoena" obviously inhibits the indigent in the development of his
case, for he is unable to demand that the witness appear at a discovery
hearing or trial if he cannot pay the required fees. A few statutes
expressly cover prepayment of such fees.*
100 The courts of some jurisdic
tions, have altered the general requirement that payment accompany ser
vice of process. The Tennessee Supreme Court, for example, has held that
a party need not tender expenses in advance before a witness can be com
pelled to attend in conformity with the subpoena.101 The court felt
justified in maintaining this position since the legislature did not ex
pressly state that a witness could be excused if his expenses were not
tendered prior to attendance.102 Arguably, in the absence of an express
provision requiring payment of witness fees prior to attendance, a broad
in forma pauperis statute could be construed to apply to witness fees,
particularly since the appearance of witnesses is essential to the prosecu
tion or defense of a case.103 Moreover, witness fees are wholly inade
quate, amounting to token recompense in relation to the expenses wit
nesses may incur. It is therefore unreasonable to allow their imposition
to create an insurmountable barrier to the indigent litigant. Appear
ance of a witness without prior payment of fees may also be rationalized
as one of the responsibilities of citizenship similar to that of jury service,
&>See, e.g., Morris v. Rippy, 49 N.C. 533, 535 (1857).
100 Miss. Code Ann. § 1576 (1942); W. Va. Code § 59-2-1 (1966).
In a recent case brought by the National Capital Housing Authority for repossession of
leased premises the court allowed an in forma pauperis defendant to subpoena the director
of the agency without tendering the usual witness fee. The court held that no fee was required
since the director was appearing in his official capacity. United States v. Smith, LT 5026-67
(D.C. Ct. Gen. Sess., filed Jan. 30, 1967).

101 Smith v. Barger, 17 Tenn. 321, 323 (1836); see Norris v. Hassler, 23 F. 581 (C.C.N.J.
1885). Contra Schwartz v. Shapiro, 195 Misc. 969, 91 N.Y.S.2d 201 (Sup. Ct. 1949).

102 Smith v. Barger, 17 Tenn. 321, 323-24 (1836).
103 Some courts have recognized an inherent power to call their own witnesses when
necessary "in the furtherance of justice.” E.g., United States v. Young, 26 F. Supp. 574
(W.D. Tex. 1939). This is often done where neither party is willing nor able to call a wit
ness; it aids the court in its quest for the true facts of the controversy. Since the inability of
an indigent to afford witness fees might retard a full factual disclosure, the court’s power to
call witnesses should be invoked.
Indigent litigants may find even more difficulty in attempting to obtain expert testimony
because of an expert witness’ demand for compensation above that normally paid to lay wit
nesses. Many courts, however, have held that no distinction should be made in compensation
paid. E.g., Hartley v. Alabama Nat’l Bank, 247 Ala. 651, 25 So. 2d 680 (1946); Dixon v.
People, 168 Ill. 179, 48 N.E. 108 (1897).
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and if the state fails to provide funds for his expenses, he should be
required to serve without compensation.104
Another auxiliary expense which is a major obstacle to persons
proceeding in forma pauperis is the cost of recording discovery and trial
testimony.100106
Some statutes provide that "officers of the court”100 need
not be paid their fees when a party is permitted to sue or defend in
forma pauperis.107 This arguably could be read to include a court re
porter.108 If this position can be maintained, the court reporter should
be subject to a court order to furnish a transcript of discovery and trial
testimony without charge.109
The federal statute, for example, provides that "the officers of the
court shall . . . perform all duties” without fees in in forma pauperis
proceedings.110 Since he performs official court duties, cases have sug
gested that the reporter is an officer of the court.111 Those duties are,
in fact, defined by section 753 of the Judicial Code: He "shall attend
each session of the court and every proceeding designated by rule or
order of the court or by one of the judges, and shall record verbatim . . .
such other proceedings as a judge of the court may direct or as may be
required by rule or order of the court as may be requested by any party
to the proceeding.’’112 Construing section 753 in light of the in forma
104 See text accompanying note 51 supra. The problem may be further complicated, how
ever, if the witness himself is indigent.
105 Schmertz, supra note 68, at 247-51. Professor Schmertz found a correlation between
the lack of discovery taken by the indigent litigant and his failure to prevail, thus indicating
that the indigent litigant was at a distinct disadvantage when he went to court.
106 Officers generally include clerks, sheriffs, and marshals. See, e.g., Fla. Stat. Ann.
§ 58.09 (Supp. 1966).
107 E.g., Ark. Stat. Ann. § 27-404 (1947); Ind. Stat. Ann. § 2-211 (1933); Ky.
Rev. Stat. Ann. § 453.190 (1963).
108 See, e.g., Wirges v. Arrington, 239 Ark. 1033, 396 S.W.2d 292 (1965); Dull v.
Mammoth Mining Co., 28 Utah 467, 79 P. 1050 (1905); Keady v. Owens, 30 Colo. 1, 6,
69 P. 509, 512 (1902). Contra, Cheek v. Thompson, 33 F. Supp. 497 (D. La. 1940).
109
Morgenstern v. James Talcott, Inc., 48 Misc. 2d 1024, 1026, 266 N.Y.S.2d 450,
452 (1966). In one case the official court reporter refused to prepare and furnish a tran
script without payment. The court stated that a court reporter is a state official and there
fore waived the fee. Sills v. Sills, 51 Idaho 299, 6 P.2d 1026 (1931). A Kentucky court
has also held that a court stenographer is a court officer and that a person appealing in forma
pauperis was entitled to a free trial transcript. Walker v. Burgevin, 220 Ky. 690, 295 S.W.
977 (1927).
The Louisiana statute expressly includes the services of court reporters without payment
by the indigent litigant. La. Civ. Code art. 5185 (Slovenko 1961).
Some jurisdictions allow the trial judge to require a private reporter to furnish, without
charge, a copy of the transcript to the court. D.C. Ct. Gen. Sess. R. Crv. P. 82. The in
digent should have a right to petition the court for the use of this transcript.
110 28 U.S.C. § 1915(c) (1964). Section 1915(b) also directs that the expense of print
ing the record on appeal may be paid by the United States.
111 See Tatum v. United States, 101 U.S. App. D.C. 373, 375, 249 F.2d 129, 131, cert,
denied, 356 U.S. 943 (1957); Oswald v. United States, 96 F.2d 10, 13 (9th Cir 1938)
i’2 28 U.S.C. § 753(b) (Supp. II, 1965-66) (emphasis added).
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pauperis provision, the court could require the reporter to transcribe
testimony during discovery and trial without fee.11" This duty to tran
scribe is equally implicit in section 753(f), which provides that "fees for
transcripts ... to persons permitted to appear in forma pauperis shall
also be paid by the United States if the trial judge or a circuit judge cer
tifies that the appeal is not frivolous . . . .”113
114
A further barrier confronting the indigent in the course of litigation
is the requirement that a bond be given to obtain or effect a super
sedeas or stay of proceedings pending an appeal or writ of error.115116
* A
court order permitting a party to appeal in forma pauperis generally
does not operate to stay the judgment.110 Additionally, financial in
ability to give bond has not generally authorized an appellate court to
stay execution of the judgment pending appeal.11' This failure to pro
vide an appeal to an indigent because of his poverty, when the state pro
cedure allows for appeals generally, raises a substantial equal protection
question, which will be discussed in a later section.118
In those states where the supersedeas bond requirement is discre
tionary,119 an indigent party must apply to the equitable power of the
court to prevent irreparable damage. In Edwards v. Habib,120 the United
States Court of Appeals for the District of Columbia Circuit stayed a
lower court’s eviction judgment and waived the requirement of a super
sedeas bond pending appeal. Judge Wright, concurring, found that
eviction would result in irreparable damage to the indigent petitioner
and that since the landlord was protected by the court’s conditional stay,
which required the prompt payment of rent as it became due, "the peti
tioner need not be relegated to charitable institutions . . . .”121 Edwards
v. Habib is one example, where the opposing party can be otherwise
113 See Schmertz, supra note 68, at 251 n.49. One federal district court held that a person
who was not the official court reporter, but before whom pretrial depositions were taken, be
came the "court reporter pro hac vice” by implied court appointment. Perlman v. Feldmann,
116 F. Supp. 102, 111 (D. Conn. 1953).
H4 28 U.S.C. § 753(f) (Supp. II, 1965-66).
ns See, e.g., Rudolph v. Cassidy, 225 Ark. 951, 286 S.W.2d 489 (1956); Watters v.
Treasure Mining Co., 21 N.M. 275, 153 P. 615 (1915).
11«See, e.g., Rudolph v. Cassidy, 225 Ark. 951, 286 S.W.2d 489 (1956); Leach v. Jones,
86 N.C. 404 (1882).
Hl Bryan v. Luhning, 106 S.W.2d 403 (Tex. Civ. App. 1937). A few statutes ex
pressly permit the court to grant a stay without supersedeas upon the indigent’s filing of an
affidavit of financial inability. E.g., Ga. Code Ann. § 6-1003 (Supp. 1967); MICH. Stat.
Ann. 27A.2605 (1964); Tex. R. Civ. P. 334.
ns See text accompanying notes 159-84 infra.
118 See, e.g., Faulkner v. Faulkner, 148 Cal. App. 2d 102, 306 P.2d 585 (1957); City
of Miami Beach v. State ex rel. Fontainebleau Hotel Corp., 109 So. 2d 599 (Fla. 1959).
120 125 U.S. App. D.C. 49, 366 F.2d 628 (1965).
121 Id. at 51, 366 F.2d at 630.
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protected, of the strong policy which should prevail favoring nonfrivolous appeals despite inability to post a supersedeas bond.1“2
A similar problem arises when a bond is required at an earlier stage
of the litigation to protect the interests of the opposing party. A stat
ute, for example, may require that a tenant challenging summary evic
tion by his landlord file a counter-affidavit denying the landlord’s alle
gations and tender a bond for payment of such sum as may be recovered
against him in order to continue in possession and obtain a hearing.12'1
It is clear that some protection is needed for the landlord bringing an
eviction proceeding; but the effect of the security statute is to grant an
affluent tenant a hearing, while denying the same to an indigent ten
ant.122
124 It would seem that Edwards v. Habib is equally applicable to
123
this situation and the requirement of continued rent payment should
adequately protect the landlord, thereby rendering the bond unneces
sary.125
The Federal Constitution
Ultimately, it is the United States Constitution which should pro
vide the strongest basis for the poor man’s claim that he is being denied
122 See Williams v. Shaffer, 385 U.S. 1037 (1967) (Douglas, J., dissenting), denying
cert, to 222 Ga. 334, 149 S.E.2d 668 (1967).
123 E.g., Ga. Code Ann. § 6-1003 (Supp. 1967).
In addition to general common-law and constitutional arguments, quite often the lan
guage of the particular statute will allow the court to exercise its discretion in setting the
amount of the bond. FED. R. Civ. P. 65(c) provides: "No restraining order or preliminary
injunction shall issue except upon the giving of security by the applicant, in such sum as the
court deems proper . . . .” (emphasis added). If the circumstances so warrant, the court may
indeed require no "sum.” See, e.g., Continental Oil Co. v. Frontier Refining Co., 338 F.2d
780, 782 (10th Cir. 1964); Urbain v. Knapp Bros. Mfg. Co., 217 F.2d 810, 815-16 (6th
Cir. 1954).
124 The effect is that the indigent tenant is deprived of his shelter, and the life of his
family is disrupted—all without a hearing—solely due to his poverty: "The ability to obtain
a hearing is thus made to turn upon the tenant’s wealth. On numerous occasions this Court
has struck down financial limitations in the ability to obtain judicial review.” Williams
v. Shaffer, 385 U.S. 1037, 1039 (1967) (Douglas, J., dissenting), denying cert, to 222 Ga.
334, 149 S.E.2d 668 (1967).
125 The opposing party cannot be so readily protected in numerous other instances in
which security would be required. The use and occupancy bond would suffice only where
the posting party is remaining on as a tenant; indeed, even here it may not always "freeze”
the status quo. In the case of replevin bonds, imposed in actions for repossession of chat
tels, e.g., D.C. Code Ann. § 16-3708 (1967), and bonds required in an action for a prelimi
nary injunction, e.g., Fed. R. Civ. P. 65(c), alternative compromises must be found. These
must, no doubt, be worked out on a case-by-case basis, allowing a full balancing of the equities
presented in each situation.
In practice, judges will often waive certain bonds, without a written order, where the oppos
ing party’s security is not in danger. In cases of serious unconscionable dealings, several judges
in the District of Columbia have waived such bonding requirements, trusting the good faith
representations of the indigent litigant. Interview with Maribeth Halloran, Staff Attorney,
Neighborhood Legal Services Project, in Washington, D.C., Feb. 19, 1968.
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justice due to the imposition of litigation costs. As Mr. Justice Jackson
stated in his historic concurring opinion in Edwards v. California'.
"We should say now, and in no uncertain terms, that a man’s mere
property status, without more, cannot be used by the state to test, qual
ify or limit his rights as a citizen of the United States.”126
127 Justice Jackson believed that "the mere state of being without funds is a neutral
fact—constitutionally an irrelevance, like race, creed, or color.”128 The
past two decades have seen, however, the growth of a body of law—
under the equal protection and due process clauses—which "has come
to treat the unequal impact of certain state activities as 'invidious dis
crimination’ forbidden by the fourteenth amendment.”129 The tendency
of the recent cases to impose upon the state the burden of removing
impediments to the indigent’s enjoyment of full citizenship provides
strong support for the nonimposition of court costs.

Privileges and Immunities.
The privileges and immunities
clause of the fourteenth amendment130 was emasculated within five years
of its passage by the Supreme Court’s declaration in The Slaughter-House
Cases™1 that the clause "speaks only of privileges and immunities of
citizens of the United States, and does not speak of those of citizens of
the several States.”132 Although the Court found the privileges and im
munities involved in that case to be “left to the State governments for
security and protection,”133 Mr. Justice Miller, writing for the majority,
did suggest some privileges and immunities which fall within the ambit
of the clause because they "owe their existence to the Federal govern
ment, its National Character, its Constitution, or its laws,”134 including
126 314 U.S. 160 (1941).
127 Id. at 184.
128 W. at 185. Justice Jackson’s statement is but one modern day invocation of the idea
first enunciated by Mr. Justice Harlan, dissenting in Plessy v. Ferguson-. "Our Constitution
is color-blind, and neither knows nor tolerates classes among citizens.” 163 U.S. 537, 559
(1896).
129 Note, Discriminations Against the Poor and the Fourteenth Amendment, 81 Harv.
L. Rev. 435 (1967) (emphasis added).
130
State shall make or enforce any law which shall abridge the privileges or im
munities of citizens of the United States . . . .” U.S. Const, amend. XIV, § 1.
137 83 U.S. (16 Wall.) 36 (1872) (5-4 decision).
732 Id. at 74.
733 Id. at 78.
134 "It is said to be the right of the citizen of this great country ... ’to come to the seat
of government to assert any claim he may have upon that government, to transact any busi
ness he may have with it, to seek its protection, to share its offices, to engage in administer
ing its functions.’” Id. at 79, citing Crandall v. Nevada, 73 U.S. (6 Wall.) 35, 44 (1867),
decided before the passage of the fourteenth amendment. For a later delineation of the
privileges and immunities of federal citizenship, see Twining v. New Jersey, 211 U.S 78
97-98 (1908). See also Hague v. C.I.O., 307 U.S. 496, 500-14 (1939); Edwards v. Cali-
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the right of access to the courts of the federal government.130 As a re
sult, the indigent litigant who is denied "the right of access” to the fed
eral courts by the imposition of burdensome costs may reasonably argue
for waiver based on the privileges and immunities clause of the four
teenth amendment.*
136
135
Equal Protection.
It is integral to the indigent’s legal attack on
court-imposed financial impediments that he is thereby relegated to an
unequal status before the law. This raises the question of whether he
is afforded "equal protection of the laws” in compliance with the four
teenth amendment. Yet, here the law is applied equally to all. Such
inequality as may exist is a result only of a "natural” condition—poverty
—and the courts have no duty to remedy natural inequalities as such.
It is inescapable, however, that economic poverty may lead to "legal
poverty”; indeed, there is authority for the proposition that when the
practical effect of a "natural” disadvantage leads directly to a legal dis
advantage, the law must not be oblivious to such inequality.13' Per
haps the main thrust of the evolving concept of equal protection is di
rected towards eradicating this very form of injustice.138
This was not always the case. Although the clause is broad in its
libertarian proclamation, the original objective was to assure equal citi
zenship rights to Negroes.139 Since this objective represented "the cul
mination of the greatest humanitarian movement in our history . . .
fornia, 314 U.S. 160, 177-81 (1941) (Douglas, J., concurring); id. at 181-86 (Jackson, J.,
concurring).
135 Included in that portion of the Crandall opinion cited with approval by Justice Miller
was the right of “free access to ... the courts of justice in the several States.” 83 U.S. (16
Wall.) at 79. Although this statement may appear to apply to state as well as federal courts,
the limitation of the clause to federal citizenship would suggest the narrower application
to federal courts only.
136 Had the strong views of the dissenting members of the Court in The Slaughter-House
Cases prevailed, however, the clause would have been open to a much broader interpretation.
Writing for the four dissenters, Mr. Justice Field stated that the fourteenth amendment "as
sumes that there are such privileges and immunities which belong of right to citizens as
such, and ordains that they shall not be abridged by State legislation.” 83 U.S. (16 Wall.)
at 96. In defining what these privileges and immunities are—"which of right belong to
the citizens of all free governments”—Justice Field looked to both the Civil Rights Act of
1866, which interpreted these terms, and to earlier cases involving the similar clause in
article IV, section 2 of the Constitution. These two sources refer respectively to the right
to sue and the right to "institute and maintain actions of any kind in the courts of the state.”
Corfield v. Coryell, 6 F. Cas. 546, 552 (No. 3,230) (C.C.E.D. Pa. 1823). See generally
Hale, Some Basic Constitutional Rights of Economic Significance, 51 COLUM. L. Rev. 271
288-304 (1951).
137 See notes 159-72 infra and accompanying text.
138 See generally Note, Discriminating Against the Poor and the Fourteenth Amendment
81 Harv. L. Rev. 435 (1967).
139 Frank & Munro, The Original Understanding of "Equal Protection of the Laws” 50
Colum. L. Rev. 131, 167-69 (1950).
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rooted deep in. our religious and ethical traditions,”1'10 it is understand
able that the clause was gradually extended to all state discriminations,
whether racial or not, becoming a constitutional vehicle through which
the democratic ideals of equality and human rights have been en
forced.111 The problem, however, has been in delineating just what
practices are "discriminatory.” While equal protection means "protec
tion of equal laws,”140
142 this does not mean all laws must apply equally
141
to all. Different classes of people are affected with different problems,
and the legislature may accord special treatment to a class delineated by
the common problem at which the legislation is aimed.143 In this sense
all legislation is "discriminatory.” The saving grace will be that the
classification of a group for special treatment is "reasonable”144—the
classification "must be based upon real and substantial distinctions, bear
ing a reasonable and just relation to the things in respect to which such
classification is imposed.”145146Moreover, to merely inquire whether the
law has been equally applied to all within the class begs the question of
whether the class has been adequately defined in relation to the goals
of the legislation.140 While the concept of equal protection may be too
fluid for the application of specific and all-inclusive rules, there are some
general tests under which legislation will be scrutinized. Delineation
140 Tussman & tenBroek, The Equal Protection of the Laws, 37 CALIF. L. REV. 341,
364 (1949).
141 "Is any other clause in the Constitution so eminently suited to be the ultimate haven
of human rights?” Id. at 364.
142 Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886).
143 See, e.g., Atchison, Topeka & Santa Fe R.R. v. Matthews, 174 U.S. 96 (1899).
144Truax v. Corrigan, 257 U.S. 312, 337 (1921); Barbier v. Connolly, 113 U.S. 27, 3132 (1885); ree Yick Wo v. Hopkins, 118 U.S. 356, 371 (1886).
145 Southern Ry. v. Greene, 216 U.S. 400, 417 (1910).
When it is shown that state action threatens significantly to impinge upon constitu
tionally protected freedom it becomes the duty of this Court to determine whether
the action bears a reasonable relationship to the achievement of the governmental
purpose asserted as its justification.
Bates v. Little Rock, 361 U.S. 516, 525 (I960). See also McLaughlin v. Florida, 379 U.S.
184, 191 (1964); Morey v. Doud, 354 U.S. 457, 465 (1957). "The ultimate test of validity
is not whether the classes differ but whether the differences between them are pertinent to
the subject with respect to which the classification is made.” Asbury Hospital v. Cass County,
326 U.S. 207, 214 (1945). See generally Tussman & tenBroek, supra note 140, at 344-46.
146Takahaski v. Fish & Game Comm’n, 334 U.S. 410, 419-20 (1948); see Tussman &
tenBroek, supra note 140, at 345-46. But see Powell v. Pennsylvania, 127 U.S. 678, 687
(1888).
A further consideration is whether the purpose of such legislation is impermissible.
It appears fairly clear that legislation passed with a discriminatory purpose which does not
have a discriminatory effect does not fall within the ambit of the equal protection clause.
See, e.g., Palmer v. Thompson,------ F.2d-------- (5th Cir. 1967). Where effect can be shown,
however, it is unclear whether a discriminatory purpose must be shown. Compare Wright
v. Rockefeller, 376 U.S. 52 (1964), with id. at 59-61 (dissenting opinion). For a discussion
of a recent trend in the cases implying that discriminatory effect alone is sufficient to violate
equal protection, see notes 160-80 infra and accompanying text.
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of the class will violate equal protection standards if the class includes
more than those to whom the purpose of the legislation is directed—
i.e., if it is overinclusive.147 Similarly, where the classification does not
include all those affected with the problem at which the legislation is
directed, it is underinclusive, and aiso violative of the equal protection
clause.148 In addition, when state regulation conflicts with basic human
rights, the constitutional question may again loom large. Balancing the
value of the permissible goals of the legislation against the value of leav
ing the right unhampered becomes another implicit test.149150
In considering the poor man’s attack on court fees under the equal
protection clause, it is necessary to ascertain the purposes behind fee re
quirements, the classification of persons affected by these requirements,
and the reasonableness of such classification in light of the purposes.
In addition, it will be necessary to balance the purpose of the fees against
infringements of personal rights.
Long ago such fees were a valuable and perhaps necessary source
of support for the courts and court officers.100 Today fees still may be
justified as a means to protect the state’s coffers.151 It would appear,
however, that the purpose of securing court income should hardly suf
fice when balanced against the tremendous burden imposed on poor
litigants.
Many specific court-imposed costs of litigation—such as supersedeas
bonds and bonds required because of the nature of the litigation1”2—
are most reasonably justified as necessary protection for the opposing
litigant. The imposition of costs of this nature pose the most difficult
problem in terms of constitutional attack, although when other reason
able means of protecting the opposing parties do exist, the constitutional
argument gains sufficiently in strength. Indeed several courts have been
amenable to this argument, allowing a "use and occupancy bond”153 in
147 See Tussman & tenBroek, supra note 140, at 351.
148 W. at 347-48. For a good example of such underinclusiveness, see Skinner v. Okla
homa, 316 U.S. 535 (1942), discussed in note 157 infra.
149 See, e.g., Carrington v. Rash, 380 U.S. 89 (1965); Skinner v. Oklahoma, 316 U.S.
535 (1942); McKay, Political Thickets and Crazy Quilts: Reapportionment and Equal Pro
tection, 61 MICH. L. REV. 645, 666 (1963). When the classification adversely affects a dis
advantaged group it must bear "a heavy burden of justification.” McLaughlin v. Florida,
379 U.S. 184, 196 (1964).
150 See notes 18-21 supra and accompanying text.
151 "A State . . . may protect itself so that . . . public moneys [are] . . . not needlessly
spent.” Griffin v. Illinois, 351 U.S. 12, 24 (1956) (Frankfurter, J., concurring).
152 See notes 115-125 supra and accompanying text.
153 A use and occupancy bond is a guarantee that the rent for the use and occupancy of
the premises will be paid as it becomes due, pending the outcome of the appeal, on the con
dition that default by the tenant would result in dismissal of the appeal.
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lieu of an appeal bond.104
The further justification of court imposed costs—as a reasonable
method of precluding groundless suits100—is open to attack on the in
clusiveness theory of defining the class.156 The classification—all liti
gants—is underinclusive in that frivolous suits are not at all peculiar to
poor people. Yet poor people are the only ones effectively deterred
from frivolous suits by court fees, while others are relatively free from
this restraint. This underinclusive classification thereby deprives the
indigent of equal protection.1'“ Even more compelling is the contention
of overinclusiveness. Court-imposed financial requirements have the
same effect on those innocent of the forbidden trait—poor people whose
suits are not frivolous or who are defendants in civil actions—as those
who do have the trait to which the purposes of the classification are
directed. Thus, the innocent indigent is hampered in the exercise of the
basic and fundamental right to sue and defend.108

In addition to the foregoing an argument may readily be made at
tacking the traditional maxim of equal protection: Although inequities
may sometimes result from the even application of the law, that law is
not invalid unless it manifests an arbitrary state policy.109 Based on the
more recent cases which seem to reject this rationale, the proposition154
158
157
156
155

154 Hartland Realty, Inc. v. Clark, Civ. No. 41090 (Ill., Dec. 7, 1967); Lee v. Habib, Civ.
No. 3679 (D.C. Ct. Gen. Sess., Oct. 17, 1967); Edwards v. Habib, 126 U.S. App. D.C. 49,
366 F.2d 628 (1965).
155 See, e.g., Lowe v. Kansas, 163 U.S. 81, 85 (1896).
156 It should be noted that a classification can, and often is, both underinclusive and
overinclusive. See Tussman & tenBroek, supra note 140, at 352.
157 Similarly, in Skinner v. Oklahoma, a statute allowing sterilization of criminals who
had committed certain types of crimes was held to violate equal protection because there
was no showing that those who committed other types of crimes were not equally possessed
of biologically inheritable traits. 316 U.S. 535, 541 (1942).
158 Various alternatives would avoid these evils. If all court fees were abolished, poor
litigants would find easier access to the courts. Yet this would not deal with the indigent
who is in need of affirmative financial assistance in the course of his suit. Perhaps the most
desirable alternative is to suspend cost requirements for indigents while giving them affirma
tive financial assistance necessary to their case. Workable standards must evolve, however,
whereby the courts can reject frivolous suits without having to expend financial assistance
to the litigant. See text accompanying note 77 supra.
Such a plan, while wholly satisfactory to the needs of the disadvantaged class, must be
balanced against the countervailing interests of the state. It must also be recognized that
the courts are unable to balance systematically financial effects on the state and institutional
limitations for implementing the needed change. Although the courts should not refuse to
involve themselves merely because of these difficulties, it has been suggested that they must
move cautiously where state financial and institutional problems may occur. Note, Dis
criminations Against the Poor and the Fourteenth Amendment, 81 Harv. L. Rev. 435-43
(1967). But cf. Hobson v. Hansen, 269 F. Supp. 401 (D.D.C. 1967) (educational "track
system” held unconstitutional as implemented in the District of Columbia).
i59Tigner v. Texas, 310 U.S. 141, 145 (1940).
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should be expounded that it is violative of equal protection for the law
to remain unobtrusive when basic rights are rendered ineffective under
the guise of legal impartiality. Indeed, implicit in the holding of Mi
randa v. Arizona100 is the strong judicial sentiment that it is not enough
for the law to say that a right is accorded to all and leave it at that;
these rights must be made meaningful to those who, due to their un
fortunate "natural” condition, would not otherwise take advantage of
them.160
161162
Similarly, in Brown v. Board of Educ.102 the unequal effect of laws
ostensibly giving equal education to all was the focal point of the deci
sion.163 Even in the more difficult area of de facto segregation, where
the resulting inequities flow from extra-legal inequalities, some courts
have pointedly refused to allow that fact to control.164
[The Supreme Court] . . . has responded with implicit and understand
able revulsion to invitations to distinguish between the core and sub
stance of a constitutional right and its supposed mere incidents or ex
crescences .... [W]e now firmly recognize that the arbitrary quality of
thoughtlessness can be as disastrous and unfair to private rights and the
public interest as the perversity of a wilful scheme.165
160 384 u.S. 436 (1966).
i®1 Convinced of "the necessity for procedures which assure that the individual is ac
corded his privilege under the Fifth Amendment . . . ," Id. at 439, the Court ruled that "for
those unaware of the privilege, the warning [of their rights] ... is needed simply to make
them aware of it. . . .” Id. at 468. Acknowledging that the majority of the confession cases
before the Supreme Court are poverty cases, the Court said "while authorities are not re
quired to relieve the accused of his poverty, they have the obligation not to take advantage
of indigence in the administration of justice.” Id. at 472. See also Gideon v. Wainwright,
372 U.S. 335, 344-45 (1963).
In an earlier case, cited in Miranda, the Court similarly refused to ignore reality in at
tempting to make meaningful the prohibition of the eighth amendment against cruel and
usual punishment:
In the application of a constitution, therefore, our contemplation cannot be only of
what has been but of what may be. Under any other rule a constitution would indeed
be . . . deficient in efficacy and power. Its general principles would have little value
and be converted by precedent into impotent and lifeless formulas. Rights declared
in words might be lost in reality.
Weems v. United States, 217 U.S. 349, 373 (1910).
162 3 47 U.S. 483 (1954).
163 "\ve come then to the question presented: does segregation of children in public
schools, solely on the basis of race, even though the physical facilities and other 'tangible
factors’ may be equal, deprive the children of the minority group of equal educational op
portunities? We believe that it does.” Id. at 493.
164 See, e.g., Hobson v. Hansen, 269 F. Supp. 401, 507-08 (D.D.C. 1967); Barksdale v.
Springfield School Comm., 237 F. Supp. 543, 546 (D. Mass.), rev’d, 348 F.2d 261 (1st Cir.
1965); Booker v. Board of Educ. of Plainfield, 45 N.J. 161, 212 A.2d 1 (1965). But see,
e.g., Deal v. Cincinnati Bd. of Educ., 369 F.2d 55, 60 (6th Cir. 1966), cert, denied, 389 U.S.
847 (1967); Bell v. School City of Gary, 324 F.2d 209 (7th Cir. 1963), cert, denied 377
U.S. 924 (1964).
105 Hobson v. Hansen, 269 F. Supp. 401, 493, 497 (D.D.C. 1967); see, e.g., United States
v. Jefferson County Bd. of Educ., 372 F.2d 836 (1966), aff’d with modifications en banc 380
F.2d 385 (5th Cir.), cert, denied, 389 U.S. 840 (1967).
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These cases recognize that to apply the law equally to unequal groups
may render nugatory the rights of the disadvantaged group, and amount
to discrimination in the guise of equal application of the law. For ex
ample, decisions, evolving from a Supreme Court case,160 have ruled
that indigent prisoners lacking funds for other remedies may attack their
confinement directly by petitioning for habeas corpus.16' These courts
have recognized that equal application of the rule requiring exhaustion
of state remedies108 would be inequitable if it did not allow for the
effect of poverty in hampering utilization of the right to petition for
habeas corpus. Similarly, in civil cases, the courts have not always felt
loathe to relax rules where otherwise an indigent would lose his day in
court.109 Nor have courts refused to "equalize” the parties by loosening
the applicability of the law when its force is imposed upon the weaker
party, whether he be weaker by virtue of poverty and ignorance166
170171
169
168
167
174
173
172
or
mere inequality of bargaining power.1'1

The Supreme Court was squarely presented with the problem of
poverty’s effect on the court process in Griffin v. Illinois.112 There it
was held that when a state requires transcripts for full appellate review,
it must, consonant with equal protection and due process,1'3 provide
them to indigents without charge. In an opinion representing the views
of four members of the court,1'4 Mr. Justice Black stated that "there
can be no equal justice where the kind of trial a man gets depends on
the amount of money he has. Destitute defendants must be afforded as
Jennings v. Illinois, 342 U.S. 104, 109-11 (1951).
167 E.g., United States ex rel. Embree v. Cummings, 233 F.2d 188 (2d Cir. 1956). See
also Dolan v. Alvis, 186 F.2d 586 (6th Cir. 1951).
168 28 U.S.C. § 2254 (1964).
169 See, e.g., Powell v. Zuckert, 125 U.S. App. D.C. 55, 366 F.2d 634 (1966). In this
case, laches was held not to have run against the plaintiff because his inability to find legal
assistance was due to his impoverished condition. As the court remarked:
Obviously a plaintiff cannot explain his lack of diligence simply by claiming he was
poor. But it is equally clear that poverty may cause special difficulties which a plain
tiff must labor to overcome in order to bring suit. .. . The District Court, apparently
prepared to regret his poverty, was unprepared to recognize its consequences. . . .
The law need not be so blind. If poverty creates a barrier to litigation in particular
cases, a court in applying the equitable doctrine of laches, must open its eyes to this
fact.
Id. at 58-59, 366 F.2d at 637-38.
170 See, e.g., Williams v. Walker-Thomas Furniture Co., 121 U.S. App. D.C. 315, 350
F.2d 445 (1965).
171 See, e.g., Henningsen v. Bloomfield Motors, 32 N.J. 358, 161 A.2d 69 (I960).
172 351 U.S. 12 (1956).
173 See Willcox & Bloustein, The Griffin Case—Poverty and the Fourteenth Amendment,
43 CORNELL L.Q. 1, 10-12 (1957). See generally Wilson, The Merging Concepts of Liberty
and Equality, 12 Wash. & Lee L. Rev. 182 (1955).
174 Griffin lacked an opinion for the court. Mr. Justice Frankfurter concurred in the
result to make up the five-man majority.
166
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adequate appellate review as defendants who have money enough to buy
transcripts.”175176
178
177
Griffin heralded a constitutional doctrine, gradually applied to other
situations,1'6 that when the state acts to deny an individual basic civil
rights,1“ it must take affirmative steps, beyond uniform application of
fee requirements, to guarantee impoverished people equality before the
law.1'8 Indeed, in a recent case, Harper v. Virginia Board of Elections?^
175 351 U.S. at 19 (opinion of Black, J., joined by Warren, C.J., Douglas & Clark, JJ.).
176 E.g., Anders v. California, 386 U.S. 738 (1967); Swenson v. Bosler, 386 U.S. 258
(1967); Douglas v. California, 372 U.S. 353 (1963) (court-appointed counsel on appeal);
Long v. District Court, 385 U.S. 192 (1966) (transcript of habeas corpus hearing); Draper
v. Washington, 372 U.S. 487 (1963) (transcript on appeal); Smith v. Bennett, 365 U.S. 708
(1961) (filing fee in habeas corpus); Burns v. Ohio, 360 U.S. 252 (1959) (filing fee on
appeal); Bush v. McCollum, 231 F. Supp. 560 (N.D. Tex. 1964), aff’d, 344 F.2d 672 (5th
Cir. 1965) (psychiatric assistance where colorable insanity defense exists).
Perhaps the furthest extention of Griffin in the criminal area has occurred in the recent cases
holding that imprisonment of an indigent for the nonpayment of a fine violates equal protec
tion. See, e.g., Nemeth v. Thomas, 35 U.S.L.W. 2320 (N.Y. Sup. Ct., Dec. 5, 1966), noted
in 4 Houston L. Rev. 695 (1967); People v. Collins, 47 Misc. 2d 210, 261 N.Y.S.2d 970
(Orange County Ct. 1965); cf. Dillehay v. White, 264 F. Supp. 164 (M.D. Tenn. 1966) (im
prisonment of indigent misdeameanant to work off pretrial detention jail fees violative of equal
protection); Sawyer v. District of Columbia, ------ A.2d ------ (D.C. 1968) (imprisonment
for failure to pay fine illegal if for greater period than maximum penalty. See generally Com
ment, Indigent Court Costs and Bail: Charge Them to Equal Protection, 27 Md. L. Rev. 154
(1967).
177 Since the concern of the Supreme Court in recent years has been with personal lib
erty, it is not surprising that the Griffin rationale has found broad application in the crim
inal area. See cases cited in note 176 supra. It is readily admitted that “the consequences of
applying the [Griffin] rule generally in civil cases ... are far reaching. . . . There must be
some point where practical considerations begin to make their influence felt.” Qua, Griffin
v. Illinois, 25 U. Chi. L. Rev. 143, 149 (1957). For a discussion of the kinds of interests
a court should weigh in considering arguably discriminatory conduct, see Note, Discrimina
tions Against the Poor and the Fourteenth Amendment, 81 Harv. L. Rev. 435, 440-53
(1967).
At least two members of the Supreme Court have subsequently expressed a very broad, if
seemingly inflexible, view of the scope of Griffin:
On numerous occasions this Court has struck down financial limitations on the
ability to obtain judicial review. ... It is true that these cases have dealt with crim
inal proceedings. But the Equal Protection Clause of the Fourteenth Amendment is
not limited to criminal prosecutions. Its protections extend as well to civil matters.
I can see no more justification for denying an indigent a hearing in an eviction pro
ceeding solely because of his poverty than for denying an indigent the right of appeal
. . . the right to file a habeas corpus petition ... or die right to obtain a transcript
necessary for appeal.
Williams v. Shaffer, 385 U.S. 1037, 1039-40 (1967) (Douglas, J., joined by Warren, C.J.,
dissenting from denial of certiorari).
178 Griffin has been termed part of a series of cases uncovering "still another facet of
equal protection . . . .” McKay, Political Thickets and Crazy Quilts: Reapportionment and
Equal Protection, 61 Mich. L. REV. 645, 676 (1963). “The majority must have supported
Griffin’s claim because they thought that the state owes it to its citizens to provide them with
practical means for securing justice under the constitution.” Willcox & Bloustein, The Grif
fin Case—Poverty and the Fourteenth Amendment, 43 Cornell L.Q. 1, 15 (1957). “The
Court in Griffin may have emerged with a new concept of equal protection which will
require a state to alleviate inequalities even when they are not the product of discriminatory
policies.” Note, The Supreme Court, 1955 Term, 70 Harv. L. Rev. 83, 127 (1956).
In a ringing dissent Mr. Justice Harlan caustically asserted: “It may as accurately be said
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the Supreme Court struck down a state poll tax as an unreasonable clas
sification based on wealth, in violation of the equal protection clause.179
180
Aside from its implications of having applied the Griffin rationale to
the civil area, Harper offers striking parallels to the problems of the
indigent litigant faced with prohibitive court costs. The issue in Harper
might well be framed: Whether the influence of poverty on the exer
cise of an important right will invalidate the equal application of a
nominal fee on the exercise of that right. Thus phrased, the problem
in Harper closely approaches the problem of the indigent litigant. More
over, the asserted justification for the poll tax—state frugality and de
terrence of disinterested voters181182
—is similar to the justification of court
183
costs.
While there may be grounds for distinguishing both Griffin™2 and
Harper™2 from application to civil court costs, the logic of equal protec
tion would hardly allow a discriminatory classification, once adjudicated
as such, to exist in any case. As Mr. Justice Harlan, dissenting in Grif
fin, pointed out:
[I]f requiring defendants in felony cases to pay for a transcript con
stitutes a discriminatory denial to indigents of the right of appeal avail
able to others, why is it not a similar denial in misdemeanor cases or,
for that matter, civil cases?
It is no answer to say that equal protection is not an absolute and
that in other than criminal cases the differentiation is "reasonable.” The
resulting classification would be invidious in all cases, and an invidious
that the real issue in this case is not whether Illinois has discriminated but whether it has a
duty to discriminate.” 351 U.S. at 35. In answer to such an assertion, Judge Hamley has
explained "that the Equal Protection Clause does not stand in the way of reasonable classifi
cation, and that it is reasonable to classify litigants according to ability to pay, in decreeing
who must pay for access to the courts.” Hamley, The Impact of Griffin v. Illinois on State
Court-Federal Court Relationships, 24 F.R.D. 75, 80-81 (1958). Judge J. Skelly Wright
would respond less kindly to the contention that rulings such as Griffin are invidious dis
criminations against non-poor: "The suggestion ... is reminiscent of Anatole France’s biting
comment that 'The law in its majestic equality, forbids the rich as well as the poor to sleep
under bridges, to beg in the streets, and to steal bread.’ . . . The law need not be so blind.”
Powell v. Zuckert, 125 U.S. App. D.C. 55, 59, 366 F.2d 634, 638 (1966), quoting Griffin v.
Illinois, 351 U.S. 12, 23 (1956) (Frankfurter, J., concurring).
179 383 U.S. 663 (1966).
180 [I] t is enough to say that once the franchise is granted to the electorate, lines may
not be drawn which are inconsistent with the Equal Protection Clause of the Four
teenth Amendment. . . . Wealth, like race, creed, or color is not germane to one’s
ability to participate intelligently in the electoral process. Lines drawn on the basis
of wealth or property, like those of race . . . are traditionally disfavored.
Id. at 665-68.
181 Id. at 677 (Black, J., dissenting); see text at notes 150-55 supra.
182 Griffin involved affirmative action by the state to deprive the petitioner of his liberty.
As a result, the case for a concomitant duty to provide a defendant with the tools necessary
for an adequate and thorough defense is more compelling than imposing such a duty when
the state is a mere arbiter of private disputes. But cf. Shelley v. Kraemer, 334 U.S. 1 (1948).
183 The right to vote may indeed be so crucial to the functioning of our political order
as to warrant no infringement by the state.
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classification offends equal protection regardless of the seriousness of the
consequences.184

As a practical matter, however, the emphasis in Griffin that appel
lant stood to lose his freedom in this felony case, and the emphasis in
Harper on the importance of the right to vote, intimates a balancing
approach. That is to say, the resulting effects of the discriminatory
classification must be balanced against the interests of the state in so de
fining the class.185 Thus, an indigent’s claim of discrimination in a civil
case may be more successful if it asserts that the resulting evil is as
serious a matter as Griffin’s loss of liberty or Harper’s loss of the vote.
A petition for certiorari currently before the Supreme Court, involv
ing an appeal from termination of parental rights, is based primarily
on such a position.186187
The petitioner asserts that a "key consideration”
in Griffin and its progeny is "whether the underlying right is of such
substantial magnitude as to make it unjust for the State to deprive an
individual of it without affording him the same redress as a person with
money could obtain.” Arguing that termination of parental rights re
sults in a loss "as precious” as Griffin’s loss of personal liberty,18' the
184 Griffin v. Illinois, 351 U.S. 12, 35 (1956) (Harlan, J., dissenting).
Perhaps it will only be a question of time before someone will contend that the Grif
fin rule applies in all civil proceedings. . . . The Equal Protection and Due Process
Clauses are not limited in their application to questions involving personal liberty.
It will be argued that, if wealth is irrelevant to the right of access to state judicial
process in any case, it is irrelevant in every case.
Hamley, The Impact of Griffin v. Illinois on State Court-Federal Court Relationships, 24
F.R.D. 75, 80 (1958).
One recent application for certiorari involves a motion for a free transcript on appeal of
a civil case. Munkelwitz v. Hennepin County Welfare Dep’t., 150 N.W.2d 24 (Minn. 1967),
petition for cert, filed, Sept. 27, 1967 (No. 714 Misc.), discussed at text accompanying notes
186-90 infra. The Court, however, has denied certiorari in a case contesting that bond re
quirements for an indigent defending against eviction violates equal protection. Williams
v. Shaffer, 385 U.S. 1037 (1967), denying cert, to 222 Ga. 334, 149 S.E.2d 668 (1967).
The dissenting Justices maintained that the issues of this case were,
[PJart of the larger problem regarding the inability of indigent and deprived persons
to voice their complaints through the existing institutional framework, and vividly
demonstrates the disparity between the access of the affluent to the judicial machinery
and that of the poor in violation of the Equal Protection Clause. . . .

The effect of the security statute is to grant an affluent tenant a hearing and to
deny an indigent tenant a hearing. The ability to obtain a hearing is thus made to
turn upon the tenant’s wealth .... We have recognized that the promise of equal
justice for all would be an empty phrase for the poor, if the ability to obtain judicial
relief were made to turn on the length of a person’s purse.
Id. at 1037-39 (Douglas, J., joined by Warren, C.J., dissenting).
185 See notes 150-54 supra and accompanying text. Although based primarily on due
process grounds, the Court used a similar balancing approach in applying the right to counsel
before the landmark case of Gideon v. Wainwright, 372 U.S. 335 (1963). See Betts v.
Brady, 316 U.S. 455 (1942).
186 petition for Certiorari, Munkelwitz v. Hennepin County Welfare Dep’t, filed Sept.
27, 1967 (No. 714 Misc.).
187 Id. at 11-12. Relying on In re Gault, 385 U.S. 965 (1967), the petitioners contend:
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petitioner contends that "irrespective of whether [the state] . . . calls the
proceeding civil, criminal, or something else,” a transcript of appeal
must be provided for the indigent when basic civil and human rights
are at stake.188 Although this case represents an attempt to climb on
the Griffin bandwagon, rather than calling for an explicit extension of
Griffin to civil cases in general, it does suggest a case-by-case practical
approach to the problem. Even common and somewhat mundane liti
gation, such as divorce189 or eviction proceedings,190 may often determine
rights as basic to the lives of the poor as termination of parental rights,
the right to liberty, or the right to vote. Thus Griffin and Harper may
be applied to a great body of civil litigation even if the criterion is a
balancing of interests. Moreover, the common element of indigent liti
gation which is hampered by the imposition of costs—the loss of a mean
ingful trial191—is itself an eminently serious matter and might be held
to outweigh the state’s purposes in imposing financial prerequisites.

Due Process.
The fourteenth amendment’s prohibition against
deprivation of “life, liberty, or property, without due process of law”
was also at issue in Griffin.192 The concept of due process has as its
keystone a concern for fairness in the actions of the state. Thus it is
inevitable that due process often overlaps with the concept of equal pro
tection.193 Equal protection, however, is more directly concerned with
"It is of no constitutional significance whether the action be denominated 'civil’ or criminal.”
Id. at 11.
188 Id. at 13.
189 If free legal aid services are not provided to the indigent for matrimonial relief,
the effect of the policy decision is to force the poor to live outside the ambit of regu
lar family law. . . . The poor resort to desertion and propagate illegitimate children
in large measure because law has priced itself out of the market. The law itself is
not discriminatory, but in operation it produces discrimination because historically
the indigent cannot afford the luxury of formal justice.
Foster & Freed, Unequal Protection: Poverty and Family Law, 42 IND. L.J. 192, 198-200
(1967).
1" See Williams v. Shaffer, 385 U.S. 1037 (1967).
Today, few landlord-against-tenant cases reach the appellate stage, largely because
the tenant is without funds necessary to take an appeal. The landlord, however, does
not face a similar financial barrier, should he be dissatisfied with his treatment at the
hands of the court of first impression.
Levi, Focal Leverage Points in Problems Relating to Real Property, 66 COLUM. L. Rev. 275,
284 (1966).
191 The right to a fair and adequate trial, however, is more closely associated with due
process. See notes 192-98 infra and accompanying text.
192 "[T]o deny adequate review to the poor means that many of them may lose their life,
liberty, or property because of unjust convictions which appellate courts would set aside.”
Griffin v. Illinois, 351 U.S. 12, 19 (1956).
193 [T]he concepts of equal protection and due process, both stemming from our Amer
ican ideal of fairness, are not mutually exclusive. The "equal protection of the laws”
is a more explicit safeguard of prohibited unfairness than "due process of law” and,
therefore, we do not imply that the two are always interchangeable phrases. But, as
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unfair classifications and may be more appropriate to the indigent’s claim
that the law is unfair in its relative application to him. Yet if the applica
tion of the law deprives him of liberty or property so as to amount to a
"denial of fundamental fairness, shocking to the universal sense of jus
tice,”194 thereby violating principles "implicit in the concept of ordered
liberty,”195 due process is violated as well.
Implicit in due process is the requirement that courts afford to a
party an opportunity to be heard before there is an adjudication affect
ing him.106 This requirement may be violated when the court dismisses
an answer or an appeal for failure to comply with a court order to pay
money or post a bond. Dismissal of an answer for such financial fail
ings was held by the Supreme Court to violate due process in Hovey
v. Elliott™1 Although subsequent decisions have weakened the prece
dential value of this decision,108 its logic is obviously applicable to the
case of an indigent who loses his right to a meaningful day in court due
to the imposition of costs.
Conclusion
Patterned after the English practice of waiver, most American juris
dictions have provided in forma pauperis statutes which grant qualifying
indigent litigants the right to proceed in the courts without payment of
certain fees and costs. While the language in many of these statutes is
this Court has recognized, discrimination may be so unjustifiable as to be violative
of due process.
Bolling v. Sharpe, 347 U.S. 497, 499 (1954).
194 Betts v. Brady, 316 U.S. 455, 462 (1942).
195Palko v. Connecticut, 302 U.S. 319, 325 (1937).
It is now the settled doctrine of this Court that the Due Process Clause embodies a
system of rights based on moral principles so deeply inbedded in the traditions and
feelings of our people as to be deemed fundamental to a civilized society as conceived
by our whole history. Due process is that which comports with the deepest notions
of what is fair and right and just.
Solesbee v. Balkcom, 339 U.S. 9,16 (1950) (Frankfurter, J., dissenting).
196 Armstrong v. Manzo, 380 U.S. 545 (1965); Schroeder v. City of New York, 371
U.S. 208 (1962).
™ 167 U.S. 409 (1897).
198 A statute requiring a nonresident to post bond equal to the value of his property
which was attached in the state or be unqualified to contest the suit was subsequently upheld
against a defendant who showed financial inability to meet this requirement. The Court held
that since this practice was common and had the sanction of history, there was no violation
of due process. Ownbey v. Morgan, 256 U.S. 94 (1921). In a more recent case, the Court
upheld dismissal of an appeal for failure to supply a supersedeas bond. The Supreme Court’s
language connotes a clear distinction between loss of trial and loss of appeal. See National
Union v. Arnold, 348 U.S. 37 (1954). Justices Douglas and Black, dissenting, contended that
the Hovey v. Elliot doctrine applied with equal force to this dismissal: "From the beginning,
due process and equal protection have meant that every defendant must be permitted to de
fend himself in any court where his antagonist can appear and prosecute.” Id. at 47. See
also In re Scott’s Estate, 150 Cal. App. 2d 590, 310 P.2d 46 (1957); Commonwealth v.
Beemer, 200 Pa. Super. 103, 188 A.2d 475 (1963).
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sufficiently broad to allow for constructions which would grant the in
digent access to the courts without undue financial burden, this result
has yet to be attained. A generally conservative judicial attitude has
led to unduly narrow statutory constructions. In addition, the inability
of indigents to obtain effective advocacy on their behalf has permitted
the continuation of judicial inertia. However, when arguments based on
the common law, state constitutional provisions, and the expanding con
cepts of justice embodied in the fourteenth amendment are added to ade
quate statutory construction, the case for the indigent litigant may suc
cessfully be made.
Due in large part to the recent proliferation of legal services pro
grams throughout the country, these arguments are now being made,
and with some degree of success. While the process must, no doubt,
await the case-by-case growth of the law, the ultimate result will be the
establishment of a clear, recognizable right. This right, however, can
hardly exist in the form of governmental impartiality. The right to
seek legal redress and adequately defend against suit will require the
states to take affirmative steps, beyond non-imposition of financial re
quirements, to provide indigent litigants with the necessary resources for
the sound and fair determinations of their claims.

The United States Court of Appeals
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District of Columbia Circuit: 1966-1967 Term
ADMINISTRATIVE LAW AND PROCEDURE
INTRODUCTION

The Administrative Law Circuit Note has been modified in Volume
56 to allow greater flexibility in presenting the significant cases decided
last term by the court of appeals. Rather than a brief consideration of
all the procedural cases decided last term we have accorded comment
treatment to a limited number of the more far-reaching substantive and
procedural administrative law cases decided by the court. The resulting
emphasis on FCC cases was not by design. We chose those cases which
would serve as useful vehicles to discuss evolving areas of the law.
The Buckeye CATV decision allowed us to consider an issue recently
argued before the Supreme Court and of contemporary interest to prac
titioners throughout the country. The Red Lion opinion, upholding the
constitutionality of the Fairness Doctrine, enabled us to propose a novel
plan to modify the Doctrine, and opt for new criteria to implement its
provisions. The two Folkivays cases were discussed not so much for their
inherent significance, but rather to acquaint our readers with their larger
implications. We chose Western States because it is illustrative of the
semantic miasma which permeates the area of multiemployer lockouts.
The Federal Trade Commission and its condemnation of tire company
commissions to the major oil companies for their sponsorship of tires,
batteries, and accessories afforded us an opportunity to discuss a contro
versial antitrust issue currently before the Supreme Court and to argue
for an extension of the per se application of Section 5 of the Federal
Trade Commission Act.

546

FAIRNESS DOCTRINE: PERSONAL ATTACKS AND

PUBLIC CONTROVERSIES
Red Lion Broadcasting Co. v. FCC
Prior to the establishment of a federal regulatory scheme for radio,1
stations could broadcast at any frequency, power, or time that they de
sired. To prevent the resulting confusion and preserve radio as an ef
fective means of communication, Congress enacted the Federal Com
munications Act of 1934,2 which prohibited radio broadcasting without
a license issued by the Federal Communications Commission;3 it author
ized the Commission to grant and renew such licenses if "public interest,
convenience, and necessity would be served thereby.”4 The broadcast
licensees of nearly six thousand radio stations56 select programs for the
listening audience, their choice tempered by a modicum of government
regulation administered by the Federal Communications Commission.
One of the major policies affecting the licensee’s programming is the
"Fairness Doctrine,”0 which discourages broadcasters from one-sided pres1 The Radio Act of 1912, § 1, 37 Stat. 302, prohibited the use of radio equipment without
a license issued by the Secretary of Commerce and Labor, but the Secretary had no discretion
in granting the licenses. Hoover v. Intercity Radio Co., 52 App. D.C. 339, 286 F. 1003 (1923),
cert, dismissed, 266 U.S. 636 (1924). Three years later, a lower federal court decided that
the Secretary also lacked authority to establish regulations as to the use of frequency, power,
or hours. United States v. Zenith Radio Corp., 12 F.2d 614 (N.D. Ill. 1926). Before 1927,
almost two hundred stations were broadcasting and "with everybody on the air, nobody could
be heard.” National Broadcasting Co. v. United States, 319 U.S. 190, 212 (1943). Presi
dent Coolidge requested federal regulation to correct this chaotic situation. H.R. DOC. No.
483, 69th Cong., 2d Sess. 10 (1926). Congress responded with the Radio Act of 1927, which
established the Federal Radio Commission with broad licensing and regulatory powers. Radio
Act of 1927, 44 Stat. 1162.
248 Stat. 1081, as amended, 47 U.S.C. §§ 301-97 (1964). Based in part upon the Radio
Act of 1927, this act, which established the Federal Communications Commission, was a more
comprehensive regulatory scheme. FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 137
(1940).
3 The Commission issues broadcast licenses for three-year periods, renewable for the same
period. 47 U.S.C. § 307(d) (1964). ”[N]o such license shall be construed, however, to
create any right, beyond the terms, conditions and periods of the license.” 47 U.S.C. § 301
(1964). The Supreme Court has acknowledged this provision by stating that the licensee
acquires no property right in the airwaves. FCC v. Sanders Bros. Radio Station, 309 U.S. 470,
475 (1940); FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 137 (1940).
4 47 U.S.C. § 307(d) (1964). The Supreme Court has rejected the argument that the
"public interest” standard is unconstitutionally vague and indefinite, by finding that the stan
dard must be interpreted with reference to the purposes of the Communications Act. See Na
tional Broadcasting Co. v. United States, 319 U.S. 190, 226 (1943). The Commission has
abundant discretion in applying the public interest standard. E.g., FCC v. RCA Communica
tions, Inc., 346 U.S. 86 (1953); Harbenito Broadcasting Co. v. FCC, 94 U.S. App. D.C. 329,
218 F.2d 28 (1954); Ward v. FCC, 71 App. D.C. 166, 108 F.2d 486 (1939).
5 Bureau of the Census, Dep’t of Commerce, Pocket Data Book, U.S.A. 1967,
at 305.
6 From an early concept that fairness forbade a licensee from using the airwaves for private
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entations. Red Lion Broadcasting Co. v. FCC1 was the first case to up
hold its constitutionality.
The court of appeals in Red Lion accepted and approved the FCC’s
failure to differentiate between the controversial issue and personal attack
segments of the Fairness Doctrine. Such clarification would seem neces
sary in order that the Commission may consider the effect of mass com
munications on controversial issues and the defense of truth in personal
attack situations. This consideration would alleviate the burdens imposed
upon broadcast licensees and make them more amenable to presenting an
increased flow of information to the public.
RED LION

Red Lion Broadcasting Company, the licensee of station WGCB-AMFM, had broadcast a program by the Reverend Billy James Hargis which
included a discussion of a book and its author, Fred J. Cook? Parts of
the broadcast purported to summarize various aspects of the author’s
background—in an undeniably uncomplimentary manner? Subsequent
ly, Cook corresponded with WGCB to ascertain whether the remarks
had, in fact, been made and if so, to request free time to reply. The sta
tion responded by sending him a rate card, requesting an indication of
the amount of time he would like to purchase. After another exchange
of letters, Cook filed a complaint with the FCC, charging that the station
had broadcast a personal attack against him and had refused to comply
benefit, Trinity Methodist Church v. FRC, 61 App. D.C. 311, 62 F.2d 850, cert, denied, 284
U.S. 685 (1932); KFKB Broadcasting Ass’n v. FRC, 60 App. D.C. 79, 47 F.2d 670 (1931),
the Commission now demands much greater responsibilities from those who hold the broad
cast franchise. The Fairness Doctrine requires the broadcaster, as trustee for the public, to
employ his station in a manner which affords a market place for the presentation of contro
versial issues. See Editorializing by Broadcast Licensees, 13 F.C.C. 1246 (1949). For a com
plete history of the Fairness Doctrine, see generally Barron, The Federal Communications
Commission’s Fairness Doctrine: An Evaluation, 30 Geo. Wash. L. Rev. 1 (1961). For a
recent and comprehensive treatment of the Fairness Doctrine and its relation to the first amend
ment, see Robinson, The FCC and the First Amendment: Observations on 40 Years of Radio
and Television Regulation, 52 Minn. L. Rev. 67 (1967).
7 381 F.2d 908 (D.C. Cir. 1967) (Tamm, J., Fahy, J., concurring), cert, granted, 36
U.S.L.W. 3226 (U.S. Dec. 5, 1967) (No. 600).
8 Id. at 910. The discussion centered around the 1964 presidential election and Mr. Cook’s
book entitled Goldwater—Extremist on the Right.
9 During the course of the program, Hargis referred to Cook in the following manner:
Now who is Cook? Cook was fired from the New York World-Telegram after he
made a false charge publicly on television against an unnamed official of the New
York City government. New York publishers and Newsweek magazine for Decem
ber 7, 1959, showed that Fred Cook and his pal Eugene Gleason had made up the
whole story and this confession was made to the District Attorney, Frank Hogan. Af
ter losing his job, Cook went to work for the left-wing publication, The Nation ....
Cook wrote for The Nation an article absolving Alger Hiss of any wrong doing . . .
there was a 208 page attack on the FBI and J. Edgar Hoover; [and] another attack
... on the Central Intelligence Agency ....
W. at 910-11.
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with FCC procedures relating to such personal attacks.10 Subsequent
correspondence between the FCC and the station established three points
of contention: (1) whether the station was obligated to give Cook free
time without conditioning it upon his ability to pay;11 (2) whether
Cook’s newspaper attack on Hargis could be considered a fair chance to
propound his views, thereby obviating response time;12 and (3) the con
stitutionality of the Fairness Doctrine. The Commission ruled in Cook’s
favor on all three contentions;13 Red Lion appealed.
The licensee challenged the constitutionality of the Fairness Doctrine
on several grounds.14 Its first contention was that amended Section 315
of the Federal Communications Act of 193415 constituted an unconstitu
tional delegation of Congressional power to the Commission. Petitioner
argued that Congress could not incorporate into a statute Commission
regulations which failed to meet the standards of precision required in
10 Whenever a personal attack is made, the broadcaster has the obligation to inform the
victim by supplying him with a tape or transcript of the attack. If neither is available, the
licensee must supply as accurate a summary as is possible. The broadcaster is further obligated
to offer him a comparable opportunity to respond. 29 Fed. Reg. 10,415, 10,420-21 (1964).
11 Petitioner claimed that it was unable to see any "fairness” in giving Cook free time.
Since Hargis had paid for the time he used to refute the nationwide attack levied at him by
Cook in a magazine article, WGCB was willing to give Cook free time only if he was unable
to pay. 381 F.2d at 911.
12 Petitioner claimed that Cook had made the first attack and Hargis was merely respond
ing. Cook had written an article for The Nation entitled "Radio Right: Hate Clubs of the
Air” in which he attacked Hargis, his program, and his organization, the Christian Crusade.
Id. at 913-14.
13 Finding that a reasonable opportunity to discuss conflicting views was not satisfied by
reference to other media, the FCC stated that the duty to afford such opportunity rested solely
with the particular station which broadcast the attack. It was the Commission’s position that,
although the licensee can inquire about payment, he can demand neither payment nor proof
of financial inability to pay. This was based on the premise that, if one wished to respond,
"fairness" could not require him to pay since it might mean substantially depleting his assets.
If this were the case, the opportunity to respond would no longer be "reasonable.” The Com
mission stated that the licensee was free to seek out sponsorship for the response, if the indi
vidual or group responding could not or did not want to pay. Id. at 917-18. Since the
Commission's reasoning for finding the "Fairness Doctrine” constitutional is very similar to
that used by the court, it need not be discussed here.
14 In addition to the grounds discussed in the text, petitioner alleged that § 315 violated
its ninth and tenth amendment rights. Although Red Lion argued that the section abridged
its right to engage in political activity—a right which has been held to be included within the
ninth amendment—the court found no such violation. While the court of appeals conceded
that compulsory granting of free time imposed a burden on the licensee, this restriction on the
petitioner’s right was deemed reasonable since the broadcaster assumes the responsibility of
acting in the public interest when he accepts his license.
The petitioner’s tenth amendment argument was simply that the powers delegated to the
Commission under § 315 are not within those granted the federal government by the Consti
tution. Since the Supreme Court had found the regulatory scheme established by the Federal
Communications Act of 1934 to be a proper exercise of Congress’ constitutional power, Na
tional Broadcasting Co. v. United States, 319 U.S. 190 (1943), the court found Red Lion’s
argument without merit.
15 47 U.S.C. § 315 (1964).

550

The Georgetown Law Journal

[Vol. 56: 547

legislation affecting basic freedoms.16 Reviewing the provisions of Title
47, the court of appeals found that Congress had established a clear and
explicit statement of legislative objectives17 and had enumerated the
methods to achieve these objectives by giving the Commission specific
duties and obligations.18 Finding that "public convenience, interest and
necessity”19 provided a sufficient standard20 for the Commission’s guid
ance, the court concluded that section 315 did not lack precise or definite
standards and therefore was not an unconstitutional delegation of legis
lative power.21
The petitioner also advanced two arguments which claimed depriva
tion of its first amendment rights. It first argued that the Fairness Doc
trine imposed a prior restraint on speech. The prior restraint allegedly
operated in a three-pronged fashion: (1) a broadcaster cannot speak over
his radio station on an issue unless he will acquiesce to seek out opposing
views; (2) he may not speak over his facilities unless he is willing to
afford free time to dissenting views; and (3) his programming decisions
to broadcast certain issues are heavily influenced by the fear of forfeiture
of his license by either revocation or economic necessity.22 Petitioner
concluded that a broadcaster must either accept unreasonable restrictions
on his freedom of speech as a condition precedent to acceptance of a li
cense, or he must assume the unlawful obligation of becoming a censor
1° See NAACP v. Button, 371 U.S. 415, 438 (1963); Shelton v. Tucker, 364 U.S. 479,
488 (I960). See generally 109 U. Pa. L. Rev. 67 (I960).
Petitioner’s second argument was practically identical to this contention and therefore will
not be treated separately. It contended that the Fairness Doctrine, as an administrative regu
lation, was void for vagueness. The court held that the Doctrine did not "forbid or require
the doing of an act . . . so vague that men of common intelligence must necessarily guess at
[its] meaning and differ as to [its] application.” 381 F.2d at 925.
17 The Supreme Court has held that, if the legislative objective of an act is stated and
standards to guide administrative determinations are present, the act is within the legislative
power of Congress. Yakus v. United States, 321 U.S. 414, 423 (1944); see Opp Cotton Mills
v. Administrator, 312 U.S. 126 (1941); Currin v. Wallace, 306 U.S. 1 (1939).
18 381 F.2d at 922. The specific duties and obligations to which the court referred were:
47 U.S.C. § 309 (application for license—considerations in granting application), § 310 (alien
ownership as barring station license), § 311 (requirements as to certain applications in the
broadcast service), § 312 (administrative sanctions) (1964).
1047 U.S.C. § 309(a) (1964).
20 See FCC v. RCA Communications, Inc., 346 U.S. 86, 89-91 (1953); National Broad
casting Co. v. United States, 319 U.S. 190, 225 (1943); FCC v. Pottsville Broadcasting Co.,
309 U.S. 134, 138 (1940); Federal Radio Comm’n v. Nelson Bros. Bond Mortgage Co., 289
U.S. 266, 285 (1933). There is a strong presumption in favor of the constitutionality of an
act of Congress or administrative interpretations thereof. United States v. Nat’l Dairy Prods.
Corp., 372 U.S. 29 (1963); United States v. Carolene Prods. Co., 304 U.S. 144, 152 (1938);
Jacobs v. Peavy-Wilson Lumber Co., 33 F. Supp. 206, 212 (D. La. 1940).
21 381 F.2d at 922.
22 A case can be hypothesized in which a broadcaster devotes substantial time to the pre
sentation of controversial issues. If obligated to provide free time to proponents of opposing
views, his revenues conceivably would be insufficient to allow him to continue his operations.
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on the threat of losing his license at renewal time if his censorship is con
sidered inappropriate by the FCC.23
Finding no first amendment infringement,24 the court of appeals
adopted the respondent’s counterargument. Since the first amendment
presupposes an informed electorate as the foundation stone of democ
racy,20 a broadcaster as a public trustee is obligated to inform the public
of the different viewpoints in the community so that the public can de
termine their validity. In the court’s opinion, there was no prior restraint
since the petitioner was bound only by its own determination of public
interest and was not required "to waive, forego, or sacrifice the liberty to
discuss.”20 The fear of punishment was not a de facto restraint; the peti
tioner could redress any injustices occasioned either through administra
tive procedures provided for within the ambit of the Act, or by appeal to
the courts.
Petitioner’s other first amendment objection was that the FCC de
prived it of its right to free speech by requiring it to give Cook free time
before a determination of the truth of the broadcast.2' The court of ap
peals found that the Commission had no duty to make a factual determi
nation of the truth of the attacking statement.28
Although the Red Lion, case involved only a personal attack, the
court persistently spoke of the Fairness Doctrine as a whole. It is sub23 A licensee is responsible for deciding which programs will be presented. Massachusetts
Universalist Convention v. Hildreth & Rogers Co., 183 F.2d 497 (1st Cir. 1950); McIntire v.
Wm. Penn Broadcasting Co., 151 F.2d 597 (3d Cir. 1945), cert, denied, 327 U.S. 779 (1946).
Since his program selection must be based on the "public interest’’ standard, the implication is
that he must censor that which is not in such public interest. The FCC is specifically prohib
ited from censoring radio communications. 47 U.S.C. § 326 (1964).
24 The court recognizes that in other situations involving the Fairness Doctrine a prior re
straint may actually exist. 381 F.2d at 929- It has often been stated that statutes are to be
construed to be constitutional whenever possible. E.g., United States v. Harriss, 347 U.S. 612
(1954); Winters v. New York, 333 U.S. 507, 510 (1948). Yet only a few courts have in
cluded regulations within this ambit. Bauer v. Acheson, 106 F. Supp. 445 (D.D.C. 1952).
See also Carter v. Forrestal, 85 U.S. App. D.C. 53, 175 F.2d 364, cert, denied, 338 U.S. 832
(1949). The Supreme Court has stated that an administrative regulation promulgated under
a statute is not a "statute” but at most an offspring of the statute. United States v. Mersky,
361 U.S. 431, 437 (I960). Congress, however, is permitted to delegate to administrative
agencies power to promulgate regulations having the force and effect that they would have if
Congress had written the regulation into the statute. Walling v. Peavy-Wilson Lumber Co.,
49 F. Supp. 846, 861 (D. La. 1943).
23 See 13 F.C.C. 1246, 1249 (1949).
23 381 F.2d at 929.
27 The Commission has applied the personal attack principle to situations where a person’s
"honesty, character, integrity or like personal qualities” are attacked. Id. at 917. Prior to
Red Lion, the Commission never stated whether true comments concerning a person’s past con
stituted a personal attack. Presumably it was the vagueness of the personal attack standard
which the petitioner contends makes the Fairness Doctrine unconstitutional.
28 In fact, the court intimated that it was doubtful whether the Commission even had the
authority to make a determination of right or wrong in a factual dispute concerning contro
versial issues of public interest. Id. at 924.
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mitted that the court erred by failing to distinguish between a personal
attack and a controversial issue. Since fairness requirements are applied
to each for different reasons, bifurcation is essential.
PERSONAL ATTACK

The FCC correctly recognizes that the Fairness Doctrine principles
should apply to both personal attack and controversial issues,29 but the
Commission, like the court, fails to note the inherent differences between
them. Valid reasons not related to controversial issues favor the attackee having equal time on the station broadcasting the personal attack.
First, since relatively few persons have ready access to broadcast facili
ties, the original rationale of the Fairness Doctrine30 retains its validity in
personal attack situations. The high listener interest inherent in any con
troversial issue provides adequate access to broadcasting facilities.
Second, since it is integrity or character which is impugned during a
personal attack, the necessity for the attackee to reach the same audience
with his rebuttal is considerably higher. In the controversial issue situ
ation it is an idea which is attacked; no personal damage results. While
it is generally in the public interest that both sides of a controversial issue
are presented, it is not as urgent that access to the audience in the same
setting be afforded.
Third, by compelling the licensee to provide free time to a person
who has been attacked, the attackee will not be precluded from respond
ing because of financial inability. The lack-of-monetary-resources argu
ment is not merely a corollary of the limited access theory. Assuming a
plethora of available stations, persons without funds still would be denied
the use of broadcast facilities unless the licensee provided free time. As
in the first distinction, the very controversy itself provides the economic
incentive for the licensee to grant a forum.31
Truth as a defense in personal attack.
The FCC’s requirement
for response time to a personal attack is in the nature of an equitable
remedy designed to prevent irreparable injury that would result if the
person attacked were relegated solely to remedies at law for slander and
defamation.32 Thus, truth uttered with good motives or with justifiable
29 Personal attack procedures are found in FCC Public Notice, Applicability of the Fairness
Doctrine in the Handling of Controversial Issues of Public Importance, 2 P & F Radio Reg.
2d 1901, 1915-18 (1964).
39 See text accompanying note 36 infra.
31 See text accompanying note 37 infra.
32 Courts have recognized the difficulty in ascertaining a monetary equivalent for damage
to one’s reputation. Lamb v. Sutton, 164 F. Supp. 928, 931 (N.D. Tenn. 1958), aff’d, 274
F.2d 705 (6th Cir.), cert, denied, 363 U.S. 830 (1960).
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ends should be an available defense to a broadcaster who refuses response
time to an attackee.33 Since in a defamation action34 the licensee would
have the defense of truth available, it seems unreasonable that the FCC
has not recognized that truth should bar a claim for response time. Un
less truth is permitted as a defense by the FCC, differences in forum can
result in opposite outcomes. In a civil action, a licensee who has broad
cast a true statement without malicious intent will not be liable for dam
ages. However, a Commission determination that the same licensee
must provide free time results in a form of economic penalty. He is
forced to donate broadcast time for which he could have received revenue.
This proposed test would not affect the licensee’s obligation to make
a reasonable, good faith determination as to whether a personal attack
has been made.35 It would work in the following manner. When the
licensee presents a program in which the existence of a personal attack is
questionable, but does not desire to expend time and resources to make a
verification, two possible consequences would exist if he refuses response
time and the attackee protests. If the statements are true and not of a
malicious nature no obligation to provide response time accrues, whether
a personal attack has occurred or not. On the other hand, if the allega
tions prove to be false, or are true but are uttered maliciously, then the
broadcaster would be susceptible to sanctions for his failure to make his
33 In the law of defamation, truth is a valid defense to libel and slander where no privilege
exists. Hogan v. New York Times Co., 313 F.2d 354 (2d Cir. 1963); Clark v. Pearson, 248
F. Supp. 188, 191 (D.D.C. 1965); see Ray, Truth: A Defense to Libel, 16 Minn. L. Rev. 43
(1931). Many states, however, have tempered this defense with the qualification that the
publication must have been made for good motives or for justifiable ends. E.g., Perry v. Hearst
Corp., 334 F.2d 800 (1st Cir. 1964); Smith v. Byrd, 225 Miss. 331, 83 So.2d 172 (1955);
see Note, Libel: The Illinois Truth Defense, 56 Nw. U.L. Rev. 547 (1961); Note, The Truth
Hurts: A Critique of a Defense to Defamation, 35 VA. L. Rev. 425 (1949).
34 Radio stations have been held liable for statements broadcast. See Felix v. Westinghouse
Radio Station, Inc., 186 F.2d 1 (3d Cir. 1950), cert, denied, 341 U.S. 909 (1952); Sargent
v. National Broadcasting Co., 136 F. Supp. 560 (N.D. Cal. 1955). Some courts, however,
have refused to impose liability on a radio station for defamatory remarks made by one not
in its employ if it could not have been prevented by the exercise of reasonable care. Kelly v.
Hoffman, 137 N.J.L. 695, 61 A.2d 143 (1948); Summit Hotel Co. v. National Broadcasting
Co., 336 Pa. 182, 8 A.2d 302 (1939). See generally Leflar, Radio and TV Defamation:
"Fault” or Strict Liability?, 15 Ohio St. L. Rev. 252 (1954); Annot., 5 A.L.R.2d 957 (1949).
35 Careful examination of Part E, Personal Attack Principle in the Fairness Primer, 29 Fed.
Reg. 10415, 10420-21 (1964), leaves the reader without any concrete standards to ascertain what
constitutes a personal attack. Commission and court determinations are also lacking in this
area.
The Fairness Doctrine has been criticized for this failure to provide broadcasters with ade
quate guidelines relating to their actual obligations. Barron, The Federal Communications
Commission Fairness Doctrine: An Evaluation, 30 Geo. Wash. L. Rev. 1, 37 (1961); BROAD
CASTING, Aug. 31, 1959, at 82. In a later article, however, Mr. Barron found that the Fairness
Doctrine "as working policy . . . sets forth an intelligible principle: there is a duty on the part
of licensees to present conflicting views on controversial issues.” Barron, In Defense of "Fair
ness”: A First Amendment Rationale for Broadcasting’s "Fairness" Doctrine, 37 U. COLO. L.
Rev. 31, 37 (1964).
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facilities available if the Commission finds a personal attack was made.
An erroneous denial of free time would be a prima facie failure to pro
gram in the public interest. If the Commission finds that the licensee’s
inaction was in good faith, the agency could mitigate the severity of its
sanctions.
CONTROVERSIAL ISSUES

Originally, the notion of “fairness” in the broadcasting industry was
predicated on the fact that, since only a few stations were available, one
who was attacked or who wished to present an opposing view would be
unable to gain access to facilities to make his views known.3637 This
"limited access” rationale is an untenable justification for application of
the Fairness Doctrine when controversial issues have been broadcast. Be
cause a genuinely controversial issue will get other public exposure, the
FCC should take into consideration the activities of other media,31 as well
as other broadcasting facilities, when deciding upon the applicability of
the Fairness Doctrine.
When the opposing view has sufficient public dissemination, an ex
emption for the licensee from the operation of the Fairness Doctrine’s
requirement of response time on controversial issues should exist. Since
the broadcaster would seek this exemption, he should have the burden of
proving that circumstances invalidate the need for response time.38
The exemption is proposed to relieve broadcast licensees from the
financial burden of providing response time in unjustified instances. An
additional collateral benefit would accrue to the public: The broadcaster
would be encouraged to look to other media; if he discovered that ade
quate coverage had been given to certain controversial issues, he would
be less inhibited about presenting them.
GUIDELINES

It would be incumbent upon the FCC to establish basic guidelines
3(J6ee 55 Geo. L.J. 560, 563 (1966). In 1938 there were only 660 commercial stations
in the United States. National Broadcasting Co. v. United States, 319 U.S. 190, 197 (1943).
The United States Bureau of Census lists almost 6,000 radio stations in 1966. Bureau OF
Cbnsus, Dep’t of Commerce, Pocket Data Book, U.S.A. 1967, at 305.
37 In one case, the station contended that the Fairness Doctrine should not apply since tire
controversial issue—pay TV—had received large amounts of coverage in newspapers, maga
zines, and other media. The Commission rejected the argument and stated that the doctrine
applies "irrespective of the position which may be taken by other media on the issues in
volved ....” WSOC Broadcasting Co., 17 P & F Radio Reg. 548, 550 (1958).
38 Those who seek exemptions from regulatory statutes generally have the burden of proving
that they are within the ambit of such exemption. SEC v. Ralston Purina Co., 346 U.S. 119,
126 (1953); FTC v. Morton Salt Co., 334 U.S. 37, 44-45 (1948); Spokane & Inland Empire
R.R. v. United States, 241 U.S. 344, 350 (1916); SEC v. American Int’l Sav. & Loan Ass’n,
199 F. Supp. 341 (D. Md. 1961).
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which would assist the licensee in deciding that there has been adequate
presentation of a controversial issue. Two major factors should be con
sidered in determining whether an issue has had sufficient coverage: the
disseminating media and the composition of the community which the
broadcaster serves.

Disseminating media.
In addition to examining the program
content of other radio and television stations, a broadcaster could consider,
inter alia, the coverage given the issue by newspapers, magazines, pam
phlets, public meetings, billboards, door-to-door canvasses, and bulk mail.
When evaluating their effectiveness as a fair response, each source must
naturally be given different weight.
Hypothesize a situation where fluoridation of a city’s water supply is
the controversial issue. A group opposed to such fluoridation has pre
sented its views on an half-hour radio show. Another group, "Mothersfor-Clean-Teeth,” seeks to demonstrate the merits of a municipal fluori
dation program. If this latter group responds by presenting its arguments
on a half-hour local television program, the likelihood of an adequate
response seems obvious. If it merely distributes leaflets at a shopping
center, there certainly is some question whether this is sufficient response
to the half-hour radio broadcast.

Consideration should also be given to the impact of a particular presen
tation. For instance, assuming the audience reached being equal, a news
paper editorial disapproving of stricter traffic laws could not be equated
to an opposing television editorial picturing a bloody automobile accident.
The sight-sound impact of the television image could not be counterbal
anced by the impersonal printed word. It is obvious that the size of the
audience normally reached by the particular medium is also relevant.

Audience Composition.
The composition of a station’s listening
audience is a valid consideration in determining the other modes of com
munication which a licensee may consult. The medium through which
the response is made should be reasonably available to the original au
dience. A broadcaster who airs a controversial issue in Spanish over a
radio station catering to New York’s Puerto Rican population could not
justify a refusal of response time on the basis that the opposing view re
ceived coverage in the New Yorker magazine or even on a conventional
English language station. The proposed test is not one of availability of
other information, but rather whether it is reasonable to assume that es
sentially the same audience did, in fact, receive such information. In
order for a licensee to refuse response time on the basis of coverage of
the issue by other media, he must demonstrate that this coverage met with
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the Fairness Doctrine’s objective of achieving a balanced presentation of
opposing sides.
It should be noted that the list of factors proposed is not exhaustive.
Furthermore, the probative value of each factor should be a matter of
administrative judgment and expertise. Ideally, the FCC should balance
these various factors to avoid a mechanical application of the Fairness
Doctrine.
The tests proposed provide a pregnant basis upon which the broad
caster and the FCC may formulate their factual determination of suffi
cient coverage.39 The infinite variety of possible fact patterns, however,
stands as a barrier to more precise guidelines. Furthermore, as a practi
cal matter the FCC’s use of the proposed factors will probably be very
limited. Since the licensee, in most cases, has the burden of proving that
the issue qualifies for the proposed exemption, he will be unwilling to
subject himself to possible Commission sanctions by refusing to afford
response time in close cases. The economic burden of providing response
time may often be less than the expenses involved in prolonged litigation
before the FCC and possibly the courts.
The Supreme Court has recently granted certiorari in this case.40 Ac
cording to the tests enunciated here, the Court should reverse the lower
court’s decision and remand the case to the Commission for a determina
tion concerning the truth of the allegations and the intent with which
they were made. If the Court refuses to accept truth as a defense, it is
hoped that it will at least recognize the inherent differences between per
sonal attacks and controversial issues.
39 While both Red Lion and the FCC assumed that the Fairness Doctrine was enacted into
law by § 315, legislative history indicates no more than congressional approval of the Doc
trine. S. Rep. No. 562, 86th Cong., 1st Sess. 13 (1959) provided:
[T]he committee does not diminish or affect in any way Federal Communications
Commission policy on existing law which holds that a licensee’s statutory obligation
to serve the public interest is to include the broad encompassing duty of providing
a fair cross section of opinion in the station's coverage of public affairs and matters
of public controversy.
See H.R. Rep. No. 1069, 86th Cong., 1st Sess. 1, 5 (1959). Broadcasting Magazine also con
cluded that "no new restrictions whatever were intended or implied ....’’ BROADCASTING,
Oct. 26, 1959, at 132. For a statement that Congress should restate its position more clearly
in light of the uncertain legislative history, see Dean, Political Broadcasting: The Communica
tions Act of 1934 Reviewed, 20 Fed. Com. B.J. 16, 31 (1966).
Mere approval is not equivalent to congressional enactment. If Congress had wanted to
make the Fairness Doctrine positive law, it could easily have incorporated its requirements
into the 1959 amendment in clear and explicit terms. Failure to do this must be considered
as indicating lack of congressional desire to elevate the Fairness Doctrine from its position as
an administrative regulation. Had Congress enacted the Doctrine as a statute, the Commission
would have been precluded from adopting the proposed modifications. The FCC therefore
would have been bound to enforce the Doctrine as it stood at the time of the 1959 amendment.
4» 36 U.S.L.W. 3226 (U.S. Dec. 5,1967) (No. 600).

TBA SALES-COMMISSION CONTRACTS:

A TIME

FOR PER SE ILLEGALITY
Texaco, Inc. v. FTC

For years the American motorist has been patronizing service sta
tions across the country while totally unaware that he was dealing with,
and was himself indirectly, the victim of an unfair method of competi
tion. An integral part of the service stations’ business, the sale of tires,
batteries, and automotive accessories (TBA), has been the subject of an
interesting contractual arrangement between at least several major oil
companies and tire manufacturers.1 These arrangements, commonly
referred to as sales-commission contracts,23provide for the payment of a
commission to the oil company for sales of the tire company’s TBA
to the oil company’s independent retail petroleum distributors.8 For
its part, the oil company promises “to render active and energetic spon
sorship assistance to the tire company.”4*
Under the sales commission arrangement, all inventories, warehous
ing, sales, and distribution are the responsibility of the tire company.
The individual contracts varied in their specific provisions, but certain
characteristics were prevalent throughout most systems. If contracts
1 Although only the sale-commission agreements between Atlantic and Goodyear, Shell and
Firestone, and Texaco and Goodrich were fully litigated, the Federal Trade Commission’s in
itial complaints also included contracts involving these companies and other tire and oil com
panies. Texaco, Inc. v. FTC, 383 F.2d 942, 943 n.2 (D.C. Cir. 1967), cert, granted. 36
U.S.L.W. 3355 (U.S. Mar. 11, 1968) (No. 1049). An exhaustive listing of the various com
panies which are linked by sales-commission contracts is contained in Klaus, Analysis of the
Sales-Commission System of Tires, Batteries and Accessories Distribution in Retrospect: An
swers for an Incisive Dissent, 44 Tex. L. Rev. 890, 912 n.123 (1966).
2 Prior to the sales-commission system, a common method of distributing TBA through
oil company outlets was the purchase-resale plan, whereby the oil company would purchase
TBA from the tire manufacturer and then resell these products to their individual dealers.
Shell Oil Co. v. FTC, 360 F.2d 470, 472 (5th Cir. 1966); Goodyear Tire & Rubber Co. v.
FTC, 331 F.2d 394, 397 (7th Cir. 1964); Klaus, supra note 1, at 915 n.137. Maintenance
of such a program required major expenditures by the oil companies for inventories, warehous
ing, and distribution. The oil companies, and not the TBA suppliers, assumed all of the
normal business costs and risks under this plan. Klaus, supra note 1, at 915 n.137, 917. Dis
satisfaction with the purchase-resale system, coupled with the desire to continue profiting from
the distribution of TBA, provided the impetus for development of the sales-commission contract
by the oil companies. For an enlightening discussion of the business reasons which motivated
the shift from the purchase-resale plan to the sales-commission system, see 331 F.2d at 397-98.
3 Both Atlantic and Shell were promised a 10 percent commission on all purchases by their
dealers of TBA from their respective suppliers, Goodyear and Firestone. Goodyear Tire &
Rubber Co. v. FTC, 331 F.2d 394, 399 (7th Cir. 1964); Shell Oil Co. v. FTC, 360 F.2d 470,
472 n.3 (5th Cir. 1966).
4 Klaus, supra note 1, at 891; see Shell Oil Co. v. FTC, 360 F.2d 470, 472 (5th Cir. 1966),
cert, denied, 385 U.S. 1002 (1967); Texaco, Inc. v. FTC, 118 U.S. App. D.C. 366, 368, 336
F.2d 754, 756 (D.C. Cir. 1964); Goodyear Tire & Rubber Co. v. FTC, 331 F.2d 394, 398
(7th Cir. 1964), aff’d sub nom. Atlantic Ref. Co. v. FTC, 381 U.S. 357 (1965).
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were made with more than one tire company, the oil company’s market
was geographically apportioned between the TBA suppliers/ Exclu
sive TBA supply points were designated for each service station and
commissions were paid to the oil company only on purchases made by
their dealers at the proper TBA outlet. A reporting system of the tire
company would apprise the oil company of those dealers who were not
participating in the program and of the extent to which participating
dealers were not purchasing from the authorized supply point. The
oil company training programs would employ only sponsored TBA for
their instructions and demonstrations. Advance notification of new deal
erships would be given to the contracting tire company so that the new
outlet could be solicited before potential competitors would have the
opportunity. The oil company might fix a minimum quota in spon
sored TBA purchases for the individual dealer. Often "double-teaming”
would take place when representatives of both the tire and oil com
panies would visit the dealer to promote the sponsored TBA.G In sum,
the close cooperation between the two companies in the successful pro
motion of one brand of TBA to the exclusion of all others was "the
most striking aspect of the program.”1
During the past ten years, three such sales-commission systems have
been the subject of extensive litigation before the Federal Trade Com
mission and the courts.5678* In 1961, the Commission found that two of
the TBA sales-commission systems, Goodyear Tire & Rubber Co. (At
lantic-Goody ear}* and Firestone Tire & Rubber Co. (Shell-Firestone} ,10
violated Section 5 of the Federal Trade Commission Act11 due to coer
5 Atlantic’s entire 17 state marketing area was contractually divided between Goodyear
and Firestone, thus excluding each from competing with the other in its assigned territory.
331 F.2d at 398. Shell, however, sponsored both Firestone and Goodyear TBA throughout
its entire market, allowing its dealers a choice between the two brands. Once that choice was
made, however, the unselected company was foreclosed from competing for that dealer’s busi
ness. 360 F.2d at 483. There was no evidence of any such territorial division under the
Texaco-Goodrich sales-commission system. 383 F.2d at 950.
6 See generally cases cited supra note 4. Under the Texaco-Goodrich plan, "Texaco salesmen
also act as agents for Goodrich and Firestone, soliciting TBA orders from Texaco dealers,
frequently accompanied on their rounds by salesmen employed by the local Goodrich or Fire
stone distributors.” B.F. Goodrich Co., 58 F.T.C. 1176, 1181 (1961).
7 Atlantic Ref. Co. v. FTC, 381 U.S. 357, 373 (1965).
8The proceedings were initiated by the FTC in 1956 with the filing of three complaints,
each alleging that the particular sales-commission arrangement in question was an unfair
method of competition in violation of § 5 of the Federal Trade Commission Act. See
Texaco, Inc. v. FTC, 383 F.2d 942, 943 (D.C. Cir. 1967), cert, granted, 36 U.S.L.W. 3355
(U.S. Mar. 11, 1968) (No. 1049).
»58 F.T.C. 309 (1961), atfd, 331 F.2d 394 (7th Cir. 1964), atfd sub non. Atlantic
Ref. Co. v. FTC, 381 U.S. 357 (1965).
J» 58 F.T.C. 371 (1961), aff’d, 360 F.2d 470 (5th Cir. 1966).
11 Federal Trade Commission Act, § 5 states, in part: "Unfair methods of competition in
commerce, and unfair or deceptive acts or practices in commerce, are declared unlawful.”
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cion, unlawful tying arrangements, and anticompetitive effects. In B.F.
Goodrich Co. (Texaco-Goodrich),12 although no substantial evidence of
coercion was found, the Commission did conclude that Texaco so eco
nomically dominated its dealers that the issue of unfair competition
should be decided on the basis of "the competitive effects” resulting
from the arrangement. It therefore remanded the case to the Hearing
Examiner for further evidence of anticompetitive effects.
When the Examiner’s subsequent decision again came before the
Commission, it affirmed his conclusion that the Texaco-Goodrich con
tract was unlawful, despite the fact that he had failed to find additional
facts on the competitive-effects issue.13 The District of Columbia Cir
cuit reversed the Commission because the chairman’s participation in
the decision, after he had evidenced a predisposition towards the case,
constituted a denial of due process.14 At the same time, however, the
court dismissed the complaint for lack of proof since it found "nothing
illegal or even unethical in the payment of commissions for such ser
vices, except in instances where an oil marketing company forces its
dealers through coercive tactics or controlling economic power to buy
the sponsored products.”15 Previously, the Seventh Circuit had affirmed
the Commission’s ruling in Goodyear Tire & Rubber Co. v. FTC.1617The
apparent conflict between these two decisions, together with the great
significance attached to the cases, prompted the Supreme Court to grant
certiorari in Atlantic-Goodyear.
In Atlantic Ref. Co. v. FTC1, the Supreme Court cautioned at the
outset that its function was limited to determining whether there was
"warrant in the record” and a "reasonable basis in law” for the Com
mission’s decision.18 Substantial evidence in the record supported the
15 U.S.C. § 45(a)(1) (1964). Quite obviously, this is a very broad and undefined delegation
of authority to the FTC. "But this is of necessity, and was intended to be, a standard to which
the Commission would give substance.” Atlantic Ref. Co. v. FTC, 381 U.S. 357, 369 (1965).
12 58 F.T.C. 1176 (1961).
13 B.F. Goodrich Co., 62 F.T.C. 1172, 1197 (1963). The Commission later characterized
its original ruling in 1961 as "enigmatic.” B.F. Goodrich Co., ------ F.T.C. ------- (1967).
The Fifth Circuit felt that, in light of the Commission’s requirement of "an evaluation of
competitive effects” in Atlantic-Goodyear, the first Texaco-Goodrich decision was anything
but enigmatic. 360 F.2d at 476.
14 Chairman Dixon delivered a speech prior to his participation in the case from which
"a disinterested reader . . . could hardly fail to conclude that he had in some measure decided
in advance that Texaco had violated the Act.” Texaco, Inc. v. FTC, 118 U.S. App. D.C.
366, 372, 336 F.2d 754, 760 (1964).
is Id. at 375, 336 F.2d at 763.
16 331 F.2d 394 (7th Cir. 1964), afj’d sub mm. Atlantic Ref. Co. v. FTC, 381 U.S. 357
(1965).
17 381 U.S. 357 (1965).
18 Id. at 367, quoting NLRB v. Hearst Pub., Inc., 322 U.S. Ill, 131 (1944).
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determination that the individual dealers were economically dependent
upon Atlantic and that Atlantic held a controlling position due to strong
leverage factors.1920
21 The Court also referred to the implementation by
Atlantic of its leverage through "direct and overt threats”-0 in connec
tion with its overall program of TBA sponsorship. It opined that "the
Commission could properly have concluded that it was for this bundle
of persuasion that Goodyear paid Atlantic its commission.”-1
Despite this intimate relationship between the sponsored TBA and
the oil company’s dominant economic position, the majority opinion
carefully ruled out the possibility of finding the sales-commission con
tract to be a tying arrangement22 and, as such, illegal per se.23 Although
19 381 U.S. at 368. These economic leverage factors were more fully developed by the
lower court. Emphasis was placed upon the lease arrangement which Atlantic had with its
lessee-dealers "which prescribes operational standards for the service station.” Atlantic held
strict control over such matters as "housekeeping, use and upkeep, display, illumination, per
sonnel, hours of operation, services, adequate inventory, sales promotion, prices, and account
ing.” Goodyear Tire & Rubber Co. v. FTC, 331 F.2d 394, 396 (7th Cir. 1964). With
respect to those dealers who did not lease their facilities from Atlantic, known as contract
dealers, two types of contracts with the company were usually negotiated. The first involved
"loan agreements for equipment” under which Atlantic would install vital service station
equipment which the dealer must maintain. The other type of agreement provided for the
purchase of a minimum amount of gasoline from the company. Id. at 397. Thus the oil
company apparently had two principal means of economic control over its dealers: the source
of supply of the principal product, gasoline, and control of the service station’s realty or equip
ment or both. Klaus, supra note 1 at 922.
20 381 U.S. at 368. Although the Court did not overlook the overt coercion involved
in this case, it voiced no disagreement with the FTC’s conclusion that such coercion was
merely "symptomatic of a more fundamental restraint of trade . . . .” Id. at 361.
Atlantic did not appeal from those portions of the Commission’s ruling which found it
had used overt acts of coercion. Id. at 363. This failure to appeal from the coercion find
ings was lamented by the Shell Oil Co. v. FTC court since the Supreme Court was not re
quired to clearly articulate the role that overt coercion plays in prompting invalidation of a
sales-commission system. 360 F.2d 470, 482 (5th Cir. 1966).
21 381 U.S. at 368. The Atlantic-Goodyear sales-commission system "integrates Atlan
tic’s economic power over its service station market into the Goodyear TBA distribution
system, thus giving Goodyear, for a price, a captive market.” 331 F.2d at 402. See generally
Klaus, supra note 1 at 900-03.
22 A tying arrangement is "an agreement by a party to sell one product but only on the
condition that the buyer also purchase a different (or tied) product, or at least agrees that he
will not purchase that product from any other supplier.” Northern Pac. Ry. v. United States,
356 U.S. 1, 5-6 (1958). Section 3 of the Clayton Act makes it
unlawful for any person engaged in commerce ... to lease or make a sale or contract
for sale ... or fix a price charged therefor, or discount from, or rebate upon, such
price, on the condition . . . that the lessee or purchaser thereof shall not use or deal
in the goods ... of a competitor or competitors of the lessor or seller, where the ef
fect of such lease, sale, or contract for sale or such condition . . . may be to substan
tially lessen competition or tend to create a monopoly in any line of commerce.
15 U.S.C. § 14 (1964). The Supreme Court could find no tying arrangement because "At
lantic is not required to tie its sale of gasoline and other petroleum products to purchases of
Goodyear tires, batteries and accessories. Nor does it expressly require such purchases of its
dealers.” 381 U.S. at 369.
23 Tying contracts are illegal per se "whenever a party {seller] has sufficient economic
power with respect to the tying product to appreciably restrain free competition in the market
for the tied product and a 'not insubstantial’ amount of interstate commerce is affected.”
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it pointed to some anticompetitive characteristics which “flowed from
the contract itself,”21 the emphasis of the majority opinion appears to
be on "conduct” rather than the contract.24
2526
27 Finally, before turning to
an analysis of the relief ordered by the Commission, the Court indi
cated that it felt a determination of the effect of the sales-commission
plan on competition in interstate commerce was necessary; upon a rather
limited inquiry that effect was found to be clearly "not insubstantial.”21'
Thus, the Supreme Court appears to have adopted a somewhat modified
"rule of reason” approach to the sales-commission agreement.2'
A week later the Court granted certiorari in the Texaco-Goodrich
decision and remanded the case to the FTC "for further proceedings in
light of Atlantic . . . ,”28 On remand, the Commission ruled that the
Texaco-Goodrich plan was an unfair method of competition under AtNorthern Pac. Ry. v. United States, 356 U.S. 1, 6 (1958). See generally Pearson, Tying
Arrangements and Antitrust Policy, 60 Nw. U.L. REV. 626 (1965).
24 Id. at 370. The contract specifically required dealer purchases only from authorized
supply points and excluded Goodyear and Firestone from competing with each other in their
allotted portion of the Atlantic market. These two provisions precluded, or at least con
templated the preclusion of, intrabrand competition, i.e., competition between alternate
sources of the same brand of TBA, and interbrand competition, i.e., competition between
alternate brands of TBA in particular markets. Id.
23 Throughout the opinion, the Court concerned itself with "the activity of Goodyear
and Atlantic,” "a continuing campaign to force . . . dealers and wholesalers to buy Goodyear
products,” "direct and overt threats of reprisal,” and so forth. Atlantic Ref. Co. v. FTC,
381 U.S. 357, 368, 371, 372 (1965).
26 The Court was satisfied with simply reciting the data that "Firestone and Goodyear
sales alone exceeded $11,000,000 in 1955 and $50,000,000 in six years, and more than
5,500 retailers and wholesalers were affected.” Id. at 370. Due to the fact that "the ef
fect of this plan is similar to that of a tie-in,” the Court found it "unnecessary to embark
upon a full-scale economic analysis of competitive effect.” Id. at 371. The full record was,
however, referred to as the Court found the anticompetitive effects so obvious as to "render
unnecessary extensive economic analysis of market percentages or business justifications . . . .”
Id.
Once the cease and desist order barring both companies from entering into any salescommission arrangements was found not to be unreasonable, the Court was able to affirm
the FTC’s decision. Id. at 372-77.
27 Mr. Justice Brandeis outlined the rule of reason as follows:
Every agreement concerning trade, every regulation of trade, restrains. To bind, to
restrain, is of their very essence. The true test of legality is whether the restraint
imposed is such as merely regulates and perhaps thereby promotes competition or
whether it is such as may suppress or even destroy competition. To determine that
question the court must ordinarily consider the facts peculiar to the business to which
the restraint is applied; its condition before and after the restraint was imposed; the
nature of the restraint and its effect, actual or probable. The history of the restraint,
the evil believed to exist, the reason for adopting the particular remedy, the purpose
or end sought to be attained, are all relevant facts. This is not because a good in
tention will save an otherwise objectionable regulation or the reverse; but because
knowledge of intent may help the court to interpret facts and to predict consequences.
Chicago Bd. of Trade v. United States, 246 U.S. 231, 238 (1918).
28 Since the Government did not seek review of the Commission Chairman’s disqualifica
tion from participation in the proceedings, that portion of the lower court’s ruling was not
considered and was unaffected by the vacation and remand. FTC v. Texaco, Inc., 381 U.S.
739, 740 (1965); see note 14 supra and accompanying text.
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IanticT* In that same year, the Fifth Circuit finally decided the ShellFirestone appeal29
30 and, in so doing, offered a timely interpretation of
the Supreme Court’s position in Atlantic. According to that court, the
Atlantic rationale consists of three essential factors: "(1) the oil com
pany’s dominant economic power over its dealers; (2) the exercise of
that power over its dealers; (3) the anti-competitive effects of using
that power.”31 While refuting the Commission’s per se argument,32
the court found that the Shell-Firestone arrangement satisfied all three
elements and was, therefore, an unfair method of competition.33
When Texaco-Goodrich again reached the District of Columbia Cir
cuit,34 the Shell analysis of Atlantic was readily accepted over the liberal
per se alternative.3536Pursuing a point-by-point analysis, the court found
the existence of a dominant economic power over its dealers,30 but on
the issues of exercise of that power and resultant anticompetitive effects
the court was unable to find support in the record.37 For these reasons
29B.F. Goodrich,------ F.T.C.------- (1966). 'The Commission thus held that the sales
commission agreement involved . . . was indistinguishable in fundamental operation and
effect from the one held unlawful in Atlantic." Texaco, Inc. v. FTC, 383 F.2d 942, 945 (D.C.
Cir. 1967), cert, granted, 36 U.S.L.W. 3355 (U.S. Mar. 11, 1968) (No. 1049).
3<> Shell Oil Co. v. FTC, 360 F.2d 470 (5th Cir. 1966) (Wisdom, J.; Brown & Johnson,
JJ.). In this case, the court had "withheld its decision pending final action by the Supreme
Court” in Atlantic and Texaco. Id. at 474.
si Id. at 477.
32 The Fifth Circuit felt that "the Supreme Court approached only to the brink of holding
TBA sales commission contracts per se unlawful.” Id. To support its conclusion that At
lantic was not a per se ruling, the court cited the fact that the Supreme Court specifically
refused to categorize the sales-commission system as a tying arrangement and it took the very
practical view that the Supreme Court’s failure to modify the Atlantic-Goodyear system with
the simple term "per se” clearly militates against such an interpretation of Atlantic. Id.
33 In short, the court found that the Shell-Firestone TBA distribution system was prac
tically identical to the illegal Atlantic-Goodyear system. Id. at 479-86.
34 Texaco, Inc. v. FTC, 383 F.2d 942 (D.C. Cir. 1967) (Burger, J.; Bazelon, C.J. & Miller,
J.), cert, granted, 36 U.S.L.W. 3355 (U.S. Mar. 11, 1968) (No. 1049).
35 It is interesting to note, as did the court, that "both the Commission and Texaco agree
with . . . the [Shell] view of the Atlantic holding and this view was essentially adopted by
the Solicitor General in the Supreme Court.” Id. at 945. The Commission, however, had
attempted to use this analysis to support its per se argument. See Shell Oil Co. v. FTC, 360
F.2d 470, 477 n.18 (5th Cir. 1966), cert, denied, 385 U.S. 1002 (1967).
36 Though the court referred specifically' to Texaco’s control of the dealer’s supply of gas
and oil and its financial control devices such as loans, short-term leases, and equipment fi
nancing plans, it departed from an "ambiguous” statistical record to simply concern itself
with the Shell court’s general statement that “the dominance of a major oil company over its
dealers comes from the leverage inherent in the structure and economics of the petroleum
distribution system. . . .” 383 F.2d at 946, quoting Shell Oil Co. v. FTC, 360 F.2d 470, 481
(5th Cir. 1966), cert, denied, 385 U.S. 1002 (1967).
87 Using Atlantic as the reference point, the court was unable to find in the TexacoGoodrich system the sales practices, dual solicitation, advance notification, dealer policing,
credit card policy, and geographical division of supply points which would indicate exercise
of the oil company's dominant economic power. 383 F.2d at 947-48. Furthermore, the
court found no evidence in the record of impairment of competition, either interbrand or
intrabrand, at the three levels Atlantic saw affected, manufacturing, wholesaling, and retail
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the Commission was again reversed and Texaco remanded for dismissal
of the complaint.3839
At one point the court deemed coercion to be a "threshhold require
ment” for finding an exercise of dominant economic power.'''1 This
theory was soon abandoned, however, as the court adopted the Shell
view that the "company’s use of its economic power through the sales
commission plan to cause its dealers to buy sponsored TBA even in the
absence of overt action can constitute an unfair method, of competition
. . . .”40 It would seem, however, that the Supreme Court in Atlantic
had considered the general activity of sponsorship by the dominating oil
company to be injurious to fair competition, without regard for matters
of degree.41 Nevertheless, the court of appeals refused to consider Tex
aco’s noncoercive sponsorship activities as an improper exercise of domi
nant economic power because the "Texaco dealers, unlike those of At
lantic and Shell, were free to accept or reject sponsored products.”42
Such a view would appear to evidence a rather unrealistic understanding
of the economic facts of life. The court had already recognized Texaco’s
economic dominance over its dealers,43 which was not unlike the rela
ing. The principal reason for finding no impairment of interbrand competition was the
dealer’s supposed "freedom of choice” and the lack of a supply point system for distributing
the sponsored TBA. Id. at 949-51.
38 The Commission’s failure over a fourteen-year period to develop a record which would
support its contentions and a desire to see the termination of "these protracted proceedings”
prompted the court to order dismissal of the complaint at the same time it reversed and re
manded the Commission’s 1966 ruling. Id. at 951.
39 Id. at 946. Since the finding of coercion by the Commission and the lower court was
not challenged by Atlantic and thus was not directly ruled upon by the Supreme Court, the
Texaco court was forced to rely upon scattered references in the Atlantic opinion to support
its conclusion that overt coercion was essential to that ruling. Id. at 947.
40 383 F.2d at 947, quoting Shell Oil Co. v. FTC, 360 F.2d 470, 482-83 (5th Cir. 1966),
cert, denied, 385 U.S. 1002 (1967). Certainly, "overt coercive tactics are unnecessary to in
sure the effectiveness of the sales-commission system.” Klaus, supra note 1, at 897. Prior
to Atlantic-Goodyear, however, courts which unanimously expressed disdain for TBA spon
sorship arrangements between oil and tire companies would only go so far as to enjoin overt
coercive activity. See Osborn v. Sinclair Ref. Co., 286 F.2d 832 (4th Cir. I960), cert, denied,
366 U.S. 963 (1961); United States v. Sun Oil Co, 176 F. Supp. 715 (E.D. Pa. 1959).
The dealer-oil company relationship has been viewed by some courts as inherently coercive.
Goodyear Tire & Rubber Co. v. FTC, 331 F.2d 394, 402 (7th Cir. 1964), aff’d, 381 U.S.
357 (1965). See also 63 Mich. L. Rev. 713 (1965).
41 The Court referred to Atlantic’s overt coercive activity only to emphasize the anti
competitive evil involved in the Atlantic-Goodyear TBA distribution system. Coercion was
mentioned in conjunction with the general plan of sponsorship, but it is apparent that the
Court considered the implementation of Atlantic’s persuasion, with or without overt coercion,
to be inimical to fair competition. See 381 U.S. at 368. The Shell court was unimpressed
by aspects of overt coercion in Atlantic since it viewed the “principal issue” to be the oil
company’s "use of its economic power through the sales commission plan to cause its dealers
to buy sponsored TBA even in the absence of overt coercion.” 360 F.2d at 482-83.
42 383 F.2d at 947.
43 Id. at 946; see note 36 supra and accompanying text.
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tive positions of Atlantic and Shell. Any concept of independence and
freedom of choice on the part of individual dealers must be tempered
by considering their economic dependence upon the oil company.44
There can be no doubt that, to its dealers, Texaco’s wish is Texaco’s
command.45
In Texaco, the court flatly rejected any per se implication in Atlantic
in favor of the three-factor modified "rule of reason” rationale.46 Nev
ertheless, it is reasonable to perceive at least some substantial aspects
of a per se rule in Atlantic and to view per se illegality as being the
proper conceptual approach to the sales-commission system.47
44 The Supreme Court observed that the major oil company and its “independent” dealers
“simply do not bargain as equals.” 381 U.S. at 368. Virtually dictatorial power is inherent
in the oil company’s position relative to its dealers due to the control of short-term lease
arrangements and particularly their renewal provisions, close dealer supervision and inspec
tion, control of franchise contracts and equipment loans, control of oil and gas supplies, and
the individual dealer’s substantial financial investment in his operation. Klaus, supra note
1, at 897-99.
The effect of the dealers’ economic dependence upon the oil company is perhaps best
summarized by the following statement from Shell:
At the very least, Shell’s economic position inclines a dealer to purchase sponsored
TBA when it costs him no more to do so. . . . As long as Shell’s goodwill is worth
having, its dealers will purchase sponsored TBA .... Competition in TBA is thus
displaced; sales are, in some part, determined not by the market but by oil company
favor purchased by Firestone.
360 F.2d at 486.
45 When the dealer is aware of the benefits to be gained by the oil company from pur
chases of sponsored TBA, “the velvet glove of request has within it the mailed fist of com
mand.” Id. at 487.
46 383 F.2d at 945; see notes 31-35 supra and accompanying text.
See Goodyear Tire & Rubber Co. v. FTC, 331 F.2d 394, 402 (7th Cir. 1964), aff'd
sub riom. Atlantic Ref. Co. v. FTC, 381 U.S. 357 (1965); Klaus, supra note 1. This last
authority outlines ten basic reasons for considering the TBA sales-commission system per
se unlawful.
(1) Oil companies’ control over their dealers;
(2) The essence of the sales-commission system is a transfer and utilization of the
oil companies’ economic power over their dealers;
(3) The sales-commission system cannot be disassociated from the acts and prac
tices which comprise it and which unfairly influence the purchase of sponsored TBA;
(4) The national service-station TBA market, comprised of its various component
oil-company sub-markets, constituted the relevant market within which to assess the
anticompetitive effects of the sales-commission system;
(5) Actual foreclosure of competition was demonstrated in the relevant market,
and the record laid a sufficient predicate upon which to infer a tendency substantially
to lessen competition in that market;
(6) The sales-commission system produces both interbrand and intrabrand com
petitive injury;
(7) The sales-commission system is an instrumentality of major tire companies, not
available to smaller competitors, and tends toward oligopoly;
(8) The sales-commission system substitutes competition for an entire oil-company
account for that of individual service stations;
(9) The TBA supplier has combined with the oil companies to substitute the lat
ter’s economic power for competitive merit in TBA distribution;
(10) The competitive injury produced by the sales-commission system cannot be
economically justified by comparing that system with alternative methods of dis
tribution, or otherwise.
Id. at 897-919.
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Although courts have generally been reluctant and cautious in the
development of per se violations of antitrust laws,4849
55the current trend
54
53
52
*51
has been toward a broader application of the per se concept.411 Over
the years, per se violations have been found in both vertical00 and hori
zontal"1 price-fixing agreements, tying arrangements,52 horizontal03 and
vertical'14 market divisions between competitors, and group boycotts.'1'*
Significantly, agreements such as these are, by their very nature, inimi
cal to fair competition; in some respect, each patently contemplates the
curtailment of competition.

Although it does not conform with the technical definition of an
illegal tying arrangement,5657the sales-commission system has been anal
ogized to this per se violation because of the vital importance of the
oil company’s economic power.5' The Supreme Court’s acknowledge
ment in Atlantic that "the effect of this plan is similar to that of a
48 " [The] cases . . . show that generally a restraint of trade in the past has been declared
to be per se unlawful only after a cumulative series of rulings—adverse to the practice—had
given the courts a solid basis for arriving at per se condemnation.” Van Cise, The Future
of Per Se in Antitrust Law, 50 VA. L. Rev. 1165, 1172 (1964). When the protested ac
tivity is of a type which has never been considered by the court, a per se rule of antitrust
liability must not be developed without a full analysis of the economics of that activity.
White Motor Co. v. United States, 372 U.S. 253 (1963).
49 See generally von Kalinowski, The Per Se Doctrine—An Emerging Philosophy of Anti
trust Law, 11 U.C.L.A.L. Rev. 569 (1964).
"United States v. Parke, Davis & Co., 362 U.S. 29 (I960); Dr. Miles Medical Co. v.
John D. Pack & Sons Co., 220 U.S. 373 (1911).
51 See Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, 340 U.S. 211 (1951); United
States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940); United States v. Trenton Potteries
Co., 273 U.S. 392 (1927).
52 See, e.g., United States v. Loew’s Inc., 371 U.S. 38 (1962); Northern Pac. Ry. v. United
States, 356 U.S. 1 (1958); International Salt Co. v. United States, 332 U.S. 392 (1947).
53 Timken Roller Bearing Co. v. United States, 341 U.S. 593 (1951).
54 United States v. Arnold Schwinn & Co., 388 U.S. 365 (1967); cf. White Motor Co.
v. United States, 372 U.S. 253 (1963).
55 See, e.g., Silver v. New York Stock Exch., 373 U.S. 341 (1963); Radiant Burners, Inc.
v. Peoples Gas Light & Coke Co., 364 U.S. 656 (1961); Klor’s, Inc. v. Broadway-Hale Stores,
Inc., 359 U.S. 207 (1959).
"The oil company is not required to tie its sale of petroleum products to purchases of
the TBA and the sales-commission contract does not expressly require such purchases of the
individual dealers. 381 U.S. at 369; see note 22 supra.
57 As acknowledged by the Supreme Court, both the Commission and the court of ap
peals in Atlantic found the "central competitive characteristic” to be the same in both the
TBA sales-commission system and the conventional tying arrangement—"the utilization of
economic power in one market to curtail competition in another.” 381 U.S. at 369. One
writer has expressed the opinion that in Atlantic the Supreme Court might well have found
the sales-commission plan to be "in nature and effect an illegal tying arrangement” since
the Court was concerned with the oil company’s economic power and the substantiality of
the competitive effects, but not with attempted economic justifications. Also the Court ana
lyzed the TBA plan "in conjunction with traditional tying activities” and concluded that the
sales-commission contract was itself unlawful since its "effect ... is similar to that of a tie-in
. . . .” Klaus, supra note 1, at 931-32, quoting Atlantic Ref. Co. v. FTC, 381 U.S. 357, 371
(1965).
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tie-in . . .”5859
60
has become the source of much confusion over the actual
holding in that case.09 It would appear from the Court’s subsequent
reversal and remand of Texaco™ and denial of certiorari in Shell that
it does not consider Atlantic to be a per se ruling. Furthermore, the
Court’s ruling in Shell might indicate its concurrence with the Fifth Cir
cuit’s analysis of the Atlantic rationale.
It is evident from the Supreme Court’s competitive-effects inquiry
in Atlantic and the caveats of the courts of appeals in Shell and Texaco
that the TBA sales-commission system, a relatively new trade practice,
will not be condemned by the courts as per se illegal until a consistent
pattern of anticompetitive effects can be found to flow invariably from
the sales-commission arrangement.61 Only then will the courts be will
ing to conclusively presume adverse competitive effects from the mere
existence of the agreements "without elaborate inquiry as to the precise
harm caused or the business excuse for their use.”62
It is suggested, however, that the case law on TBA sales-commis
sion agreements has sufficiently exposed the pernicious effects of this
practice to afford a reasonable basis for applying a per se rule.63 Ac
tive TBA sponsorship by the oil company is clearly the quid pro quo
for the substantial commission on dealer purchases paid by the tire
manufacturer.64 It requires no extraordinary insight to perceive that a
substantial commission in such situations offers a strong inducement to
energetic sponsorship, if not overt coercion. Since dominant economic
power of the oil company over its dealers is the keystone to the suc
cess of any TBA sponsorship program, it is inconceivable that the tire
58 381 U.S. at 371.
59 Compare Texaco, Inc. v. FTC, 383 F.2d 942, 945 (1967), cert, granted, 36 U.S.L.W.
3355 (U.S. Mar. 11, 1968) (No. 1049) and Shell Oil Co. v. FTC, 360 F.2d 470, 477 (5th
Cir. 1966), cert, denied, 385 U.S. 1002 (1967), with Klaus, supra note 1, at 931-32 and Com
ment, Per Se Rules and Section 5 of the Federal Trade Commission Act, 54 CALIF. L. Rev.
2049, 2055-58 (1966).
60 If the Atlantic-Goodyear sales-commission system was per se unlawful then there would
be no need to remand Texaco for further proceedings since the Texaco-Goodrich system was
substantially identical and therefore per se illegal.
61 See note 48 supra and accompanying text.
62 Northern Pac. Ry. v. United States, 356 U.S. 1, 5 (1958).
See Atlantic Ref. Co. v. FTC, 381 U.S. 357 (1965); Texaco, Inc. v. FTC, 383 F.2d
942 (D.C. Cir. 1967), cert, granted, 36 U.S.L.W. 3355 (U.S. Mar. 11, 1968) (No. 1049);
Shell Oil Co. v. FTC, 360 F.2d 470 (5th Cir. 1966), cert, denied, 385 U.S. 1002 (1967);
Broussard v. Socony Mobil Oil Co., 350 F.2d 346 (5th Cir. 1965); Osborn v. Sinclair Ref. Co.,
286 F.2d 832 (4th Cir. I960); cf. Simpson v. Union Oil Co., 377 U.S. 13 (1964). Two par
ticular aspects of the Atlantic-Goodyear and Shell-Firestone plans readily lend themselves to
per se treatment: the apportionment of exclusive TBA marketing areas among competitors
and the establishment of exclusive TBA distribution points for the individual service stations.
See notes 5, 24 supra and accompanying text.
64 See note 26 supra and accompanying text.
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manufacturer would not carefully screen its potential oil company
promoters for that element which renders the sales-commission system
an attractive and effective distribution scheme. The absence of domi
nant economic power in a particular instance, however, does not impugn
the validity of a per se argument. Since power is an element of per se
illegality, its absence only necessitates a rule of reason approach in that
instance.05

When the exercise of dominant economic power is induced by the
commission feature, anticompetitive effects necessarily result because
"economic power in one market [is employed] to restrict competition on
the merits in another . . . .”60 It was this strong similarity to the tra
ditionally per se tying arrangement0 ' which prompted the Atlantic and
Shell courts’ investigation into the scheme’s competitive effects without
an "extensive economic analysis of market percentages or business jus
tifications . . . ,”08 The Texaco court conducted a full examination of
the record but was unabie to find adverse effects at the three levels of
competition involved: manufacturing, wholesaling, and retailing.09 It
is suggested, however, that the Commission had sufficiently dissected
the Texaco-Goodrich plan to warrant the tying arrangement analogy
and the record before the Commission indicates that the attendant ef
fects were not, as the court termed them, on an insubstantial portion
of commerce.'0 The only apparent justification for the TBA plan, the65
70
69
68
67
66
65 See Northern Pac. Ry. v. United States, 356 U.S. 1, 11 (1958).
Id.

66

67 381 U.S. at 371; 360 F.2d at 477.
68 381 U.S. at 371; see note 28 supra and accompanying text; 360 F.2d at 483-86. The
Supreme Court thus avoided what it feels is "an incredibly complicated and prolonged eco
nomic investigation into the entire history of the industry involved, as well as related industries,
in an effort to determine at large whether a particular restraint has been unreasonable—an in
quiry so often wholly fruitless when undertaken.” 356 U.S. at 5.
69 3 83 F.2d at 949-51. The court's "competitive effects” inquiry concentrated on the
characteristics of the Texaco-Goodrich plan portrayed in the record. Since nothing con
tained therein clearly indicated to the court that the plan had inherent anticompetitive effects,
as was found in Atlantic, the complaint was dismissed. Id.
70 In its 1961 decision the FTC found the following significant characteristics in the
Texaco-Goodrich sales-commission plan:
(1) Texaco’s wholesale and retail dealers, where located, are assigned to either the local
Goodrich or local Firestone distributor, or sometimes to both. B.F. Goodrich Co., 58 F.T.C.
1176, 1181 (1961).
(2) Texaco’s salesmen regularly solicit TBA orders from the company’s dealers, fre
quently accompanied by representatives of the Goodrich or Firestone distributor. Id.
(3) The sales-commission contracts entitle Texaco to a 10 percent commission on the
net-sales value of all sponsored TBA sold to Texaco’s retail dealers "as consideration for the
assistance given by the Texaco sales organization in obtaining TBA orders from Texaco
dealers.” Id.
(4) Goodrich TBA sales to Texaco accounts rose from $12.7 million in 1952 to $18.9
million in 1956; Firestone TBA sales to Texaco dealers in the same time period increased
from $29.6 million to $39.9 million. Id. The total volume of sponsored TBA sold to
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convenience of the oil company, is not a sufficient reason for exempt
ing it from the antitrust proscriptions in light of its "pernicious effect on
competition.”'*
1
Although it lacks the traditional elements of a tying arrangement,“
the sales-commission system patently conflicts with the basic policy of
Section 3 of the Clayton Act "against contracts which take away freedom
of purchasers to buy in an open market.”'3 For this reason Section 5
of the Federal Trade Commission Act should be applied where dominant
economic power is present without an inquiry into the competitiveeffects in order "to arrest trade restraints in their incipiency without
proof that they amount to an outright violation of section 3 of the Clay
ton Act or other provisions of the antitrust laws.”'1 Notwithstanding
the Texaco finding, the cases have sufficiently demonstrated that an ap
Texaco outlets increased from just over $40 million in 1952 to about $60 million in 1956.
Id. at 1183.
The FTC's 1963 ruling on the Texaco-Goodrich plan adopted the following pertinent
findings of the hearing examiner:
(1) A very large proportion of Texaco’s retail dealers leased their stations from the
company on a year-to-year basis with the standard provision for immediate termination of
the lease by Texaco without notice to the lessee upon breach of any of its terms, conditions,
or covenants. B.F. Goodrich Co., 62 F.T.C. 1172, 1180-81 (1963).
(2) TBA form an essential part of the dealer’s business operation and TBA sales are
also in Texaco’s interest since "this builds a stronger dealer organization and increases the
sale of gasoline.” Id. at 1181-82.
(3) The services performed by Texaco’s sales organization in promotion of the TBA
included advising dealers of the importance of TBA and recommending the sponsored prod
ucts; notifying Goodrich and Firestone of the dealer selections, introducing the new dealer
to the tire company’s representatives, and assisting the new dealer in establishing an adequate
TBA inventory; encouraging Texaco salesmen to write orders for sponsored TBA without
waiting for a formal request from the dealer; conducting dealer meetings and training courses
which included suggestions for display and sale of sponsored TBA; and participating in pro
motion programs of Goodrich and Firestone. Id. at 1182.
(4) Representatives of competing suppliers of nonsponsored TBA "testified generally
that they had difficulty in selling TBA to Texaco stations and testified specifically as to
reasons given by certain Texaco dealers for not buying or selling their TBA items.” Id. at
1185.
71 Northern Pac. Ry. v. United States, 356 U.S. 1, 5 (1958); see note 2 supra. The
only avenue of escape from antitrust liability under the sales-commission plan, the small
company attempting to break into a market, is effectively precluded by the inherent nature
of TBA distribution which makes it available as a practical matter only to those large tire
companies capable of diversified promotional activities. See Brown Shoe Co. v. United States,
370 U.S. 294, 330 (1962); Shell Oil Co. v. FTC, 360 F.2d 470, 472 n.4 (1966); cf. HarleyDavidson Motor Co., 50 F.T.C. 1047, 1066 (1954).
72 See note 22 supra and accompanying text.
73 FTC v. Brown Shoe Co., 384 U.S. 316, 321 (1966); see FTC v. Motion Picture Ad
vertising Serv. Co., 344 U.S. 392, 394-95 (1953).
74 FTC v. Brown Shoe Co., 384 U.S. 316, 322 (1966). The Shell court found the Su
preme Court’s Atlantic decision to be "consistent with the broad scope of a Section 5 pro
ceeding. Section 5 is intended to halt practices in their incipency that may show promise
of developing into violations of the Sherman and Clayton Acts and to defeat practices not
specifically proscribed by those laws but contrary to the principles animating the Sherman
and Clayton Acts.” 360 F.2d at 479.
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praisal of the economics of the sales-commission system beyond the eco
nomic dominance threshold is unnecessary. Ready acceptance by the
courts of this per se analysis will lend a degree of certainty to the treat
ment of this widespread commercial practice, which is presently lacking
under the limited "rule of reason” approach. Furthermore, under a per
se rule this unfair practice may more readily be enjoined bejore competi
tion is affected.

LIBERALIZED AVAILABILITY OF THE FCC

CARROLL HEARING
Folkways Broadcasting Co. v. FCC (Z)

In 1958 a radio licensee, the Carroll Broadcasting Company, appealed
to the United States Court of Appeals for the District of Columbia Cir
cuit from the Federal Communications Commission’s refusal to examine
and rule on its claim that the grant of a license to another company to
broadcast in a nearby community would adversely affect Carroll’s ability
to maintain its service to the public.12 Although the Supreme Court, in
FCC v. Sanders Bros. Radio Station? had previously stated that "result
ing economic injury to a rival station is not, in and of itself, ... an ele
ment the . . . [Commission] must weigh ... in passing on an application
for a broadcasting license,”3 it clearly indicated that the public may, and
often does, have an interest in the economic vitality of an existing sta
tion.45 The Commission’s refusal to entertain Carroll’s economic injury
allegations stemmed from an uncritical adherence to the theory, endorsed
by the Supreme Court in Sanders Bros.? that Congress intended the
broadcasting industry to be one of "free competition.”6 The court of
1 Carroll Broadcasting Co. v. FCC, 103 U.S. App. D.C. 346, 348, 258 F.2d 440, 442
(1958).
2 309 U.S. 470 (1940).
3 Id. at 473.
4 The Supreme Court expressed concern that as a result of competition "a portion of the
listening public will be left without adequate service ....” Id. at 476.
5 Id. at 474. The Court ruled that the threat of economic injury per se could not be a
factor for the Commission’s consideration because
this would mean that the Commission’s function is to grant a monopoly in the field
of broadcasting, a result which the [Communications] Act itself expressly negatives,
which Congress would not have contemplated without granting the Commission pow
ers of control over the rates, programs, and other activities of . . . broadcasting.
Id. at 476.
6 West Ga. Broadcasting Co. (WWCS), 23 F.C.C. 255, 262-63, 14 P & F Radio Reg.
275, 283-84 (1957). The Commission had previously announced a general disclaimer of
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appeals in Carroll Broadcasting Co. v. FCC1 held that although broadcast
ing should be competitive, that interest must be subordinated when it be
comes "detrimental to the public interest . . . .”8 Thus, the court re
quired the Commission to consider what has become known as the Carroll
issue:
[W]hen an existing licensee offers to prove that the economic effect of
another station would be detrimental to the public interest, the Com
mission should afford an opportunity for presentation of such proof and,
if the evidence is substantial . . . , should make a finding or findings.9

Notwithstanding a mild literary debate over its validity,10 the Carroll is
sue has become firmly established as a factor which must be considered
when raised in all application protests.11
"any power to consider the effects of legal competition upon the public service in the field
of broadcasting.” Southeastern Enterprises (WCLE), 22 F.C.C. 605, 612, 13 P & F Radio
Reg. 139, 147 (1957). It appears difficult to reconcile this disclaimer with the clear public
interest pronouncements in Sanders Bros, and a previous remand by the court of appeals
which required the Commission to grant a hearing upon a "sufficient showing' of the like
lihood of financial injury. Metropolitan Television Co. v. FCC, 95 U.S. App. D.C. 326,
328, 221 F.2d 879, 881 (1955).
7 103 U.S. App. D.C. 346, 258 F.2d 440 (1958).
8 Id. at 349, 258 F.2d at 443.
9 Id. The burden of proving that the grant of a new license would be detrimental to the
public interest rests heavily upon the protestant. Id. at 350, 258 F.2d at 444.
10 Shortly before announcement of the Carroll doctrine, an article was written in response
to the Commission’s disclaimer of authority to consider the economic public interest issue in
Southeastern Enterprises (WCLE), 22 F.C.C. 605, 13 P & F Radio Reg. 139 (1957). The
decision was strongly criticised as disproportionately favoring free competition, which may
at times be inimical to the public interest to which the Commission is statutorily dedicated.
Note, Economic Injury in FCC Licensing: The Public Interest Ignored, 61 Yale L.J. 135
(1957).
Following the Carroll ruling, one commentator sought to refute the position taken by
this court on three grounds: First, free entry' into the communications field should be per
mitted whenever competition is reasonably feasible; second, antitrust considerations require
that licensing not be refused solely on economic grounds; and third, application of the Car
roll doctrine constitutes an abridgement of freedom of the press. Givens, Refusal of Radio
and Television Licenses on Economic Grounds, 46 Va. L. Rev. 1391, 1403-04 (I960). It
is doubtful that the Commission or the courts would deny the virtues of sanctioning com
petition in broadcasting whenever reasonably feasible, but the antitrust issue is misleading
since the communications field has peculiarities of its own which necessitate a unique view
of free competition and antitrust problems. In a very real sense a broadcasting license is not
unlike a public utility. The FCC conceptualizes a "license to operate a broadcasting station
[as] ... a limited or quasi-monopoly granted by the government in the general public interest
rather than for the primary benefit of the licensee.” Letter from the FCC to WFLI, Inc.,
FCC Public Notice B, 11538, Jan. 18, 1968. For a federal agency which is primarily dedi
cated to the public interest in dealing with an industry the proportions of which are physically
limited by the confines of the broadcast spectrum, the merits of competition must be a sec
ondary consideration. Antitrust arguments should be persuasive only when they will lead
to no disservice to the public interest.
11 The economic injury-public detriment allegation has been made in situations other
than the standard license application proceeding. The Carroll issue has been raised by an
existing licensee in a petition for reconsideration of a license which the Commission had
previously granted to a competitor. Though untimely, the petition was considered by the
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In I960, Congress amended the Communications Act of 1934 and
revised the pre-grant procedure for considering applications to the Com
mission.1“ The statute now requires that petitions attempting to show
that the grant of the application would be prima facie inconsistent with
the public interest, convenience, and necessity must contain "specific al
legations of fact . . . .”13 The application will be granted without an
evidentiary hearing unless "a substantial and material question of fact is
presented.”14 Obviously, the I960 amendments have a definite effect
upon the pleading of a Carroll issue. In response to this new statutory
requirement, and to alleviate uncertainty and confusion, the Commission
suggested the kind of information which it considered relevant to plead
ing a Carroll issue.15 In the first such "guideline” case, Missouri-Ill.
Commission since it involved an issue which related directly to the public interest. The
FCC, nevertheless, "measured [the] . . . allegations of injury to the public interest by a more
exacting standard than might have been appropriate at an earlier stage in the proceeding”
and was "entitled, if indeed not required,” to so act in light of the congressional purpose in
promulgating the I960 amendments to the Communications Act of 1934 to “advance a
policy of finality in administrative litigation.” Valley Telecasting Co. v. FCC, 118 U.S. App.
D.C. 410,415, 336 F.2d 914,919 (1964);
47 U.S.C. § 405 (1964).
In the same year and in a case involving the same appellant, this court held that the
proper time to present the economic injury issue is in the proceeding concerned with the
issuance of a license. Once the grant of the license is final, such matters become irrelevant,
except perhaps in very unusual circumstances, until the license comes up for renewal.” Val
ley Telecasting Co. v. FCC, 119 U.S. App. D.C. 169, 170, 338 F.2d 278, 279 (1964) (per
curiam) (emphasis added). Thus, a Carroll protest in an assignment proceeding was found
"not cognizable . . . since that question, while relevant to the wisdom of the original grant
of the license, was not germane to its assignment. . . .” !</. This ruling on assignment
cases, however, appears to have been reversed de facto by a most recent decision of this court
which permitted an existing licensee to challenge a contemplated assignment of another’s
license on Carroll grounds. In fact, the court seems to clearly establish a reasonable policy
that it will "approach the problem with a generous attitude toward standing in such a case
[where the Carroll issue is pleaded in bar of an assignment], to enable a competitor to
bring to the Commission’s attention matters bearing upon the public interest of which the
Commission might otherwise be unaware.” Broadcast Enterprises, Inc. v. FCC, ------ F.2d
------ , ------ (D.C. Cir. 1968).
12 47 U.S.C. § 309 (1964).
1347 U.S.C. § 309(d)(1) (1964). Congress considered the I960 amendment "a marked
improvement over the existing statutory provision . . . which has been interpreted by the
Commission to permit allegations to be made on information and belief.” The intent of the
amendment was to avoid "serious and disruptive procedural abuses.” H.R. REP. No. 1800,
86th Cong., 2d Sess. 11 (I960).
14 47 U.S.C. § 309(d)(2) (1964). "[A] 'material question of fact’ is a question of fact
which is material to determination of the question whether the public interest, convenience,
or necessity would be served by the granting of the application with respect to which such
question is raised.” H.R. Rep. No. 1800, 86th Cong., 2d Sess. 12 (I960).
15 In 1963, despite the protesting licensee’s allegations that the community under con
sideration was suffering from “substantial unemployment” and economic decline and that
the licensee had incurred an $8,200 loss in the preceding fiscal year, the Commission ruled
the pleading insufficient to warrant a Carroll hearing. It then specified the type of infor
mation which should have been pleaded to raise a Carroll issue: e.g., facts showing the an
ticipated loss of current revenues which would result from the proposed new operation; the
total annual retail sales in the area during a representative period of time; the number of
businesses and total potential advertising revenue actually secured; specific advertisers who
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Broadcasting Co. (KZIM),10*16the FCC cautioned the industry that at a
minimum it would require allegations of facts related to the "economics
of broadcasting” which are sufficient to raise a substantial doubt concern
ing the ability of the particular locality to support another station with
out detriment to public service.17 In KGMO Radio-Television, Inc. v.
FCC,1* the court of appeals affirmed the Commission’s efforts to qualify
the right to a Carroll hearing by acknowledging the FCC’s discretion to
establish pleading requirements, provided that they are promulgated to
afford reasonable notice to the parties.19
There exists an undeniable reluctance on the part of the Commission
to deal with economic injury petitions. Free competition in broadcasting
occupies a most favored position20 and the temptation to delay the advent
of competition by demanding a hearing on frivolous questions is felt to
be too great to permit an existing station to raise a Carroll issue with
only broad, unspecific, and conclusory pleadings.21 It was only at the
insistence of this court that the Commission began to consider the ques
tion of economic injury resulting from competition as potentially detri
mental to the public interest.22 However, the Commission rendered only
token acceptance to the Carroll doctrine and vitiated its impact by estab
lishing pleading requirements which virtually removed this issue from
the protest procedure.23
might shift their business to the new station; nonavailability of other revenue sources to re
place whatever is lost; facts relating to the cost of public service programming; specific ad
justments or losses anticipated in such programming; and, finally, facts indicating that the
new operation together with any other area stations would not be able "to maintain the
existing quantity and quality of standard broadcast service.” Missouri-Ill. Broadcasting Co.
(KZIM), 1 P & F Radio Reg. 2d 1, 3-4 (1963). A year later in considering a remand of
the same case, the Commission carefully outlined 17 questions which Missouri-Illinois must
answer in order to support a Carroll issue. These questions demand a great deal of speci
ficity on the part of a protesting party pleading the economic issue and indicate a desire to
limit Carroll hearings to those protests which plead specific facts capable of proof at the
hearing. Missouri-Ill. Broadcasting Co. (KZIM), 3 P & F Radio Reg. 2d 232, 235-36
(1964); see Missouri-Ill. Broadcasting Co. (KZIM), 1 P & F RADIO Reg. 2d 1, 4 (1963);
Tree Broadcasting Co., 1 P & F Radio Reg. 2d 15, 18 (1963).
16 1 P & F Radio Reg. 2d 1 (1963).
17 u. at 4.
is 119 U.S. App. D.C. 1, 336 F.2d 920 (1964).
19 Id. at 3, 336 F.2d at 922.
20 West Ga. Broadcasting Co. (WWCS), 23 F.C.C. 255, 14 P & F Radio Reg. 275
(1957); Southeastern Enterprises (WCLE), 22 F.C.C. 605, 13 P & F Radio Reg. 139 (1957);
see FCC v. Sanders Bros. Radio Station, 309 U.S. 470 (1940).
21 See Folkways Broadcasting Co. v. FCC, 375 F.2d 299, 303 (D.C. Cir. 1967); South
western Operating Co. v. FCC, 122 U.S. App. D.C. 137, 140, 351 F.2d 834, 837 (1965).
22Carroll Broadcasting Co. v. FCC, 103 U.S. App. D.C. 346, 258 F.2d 440 (1958).
23 See Harriman Broadcasting Co., 6 P & F Radio Reg. 2d 709 (1966); Missouri-Ill.
Broadcasting Co. (KZIM), 3 P & F Radio Reg. 2d 232 (1964); Tree Broadcasting Co., 1
P & F Radio Reg. 2d 15 (1963); Missouri-Ill. Broadcasting Co. (KZIM), 1 P & F Radio
Reg. 2d 1 (1963).
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In Folkways Broadcasting Co. v. FCCf* the court of appeals was con
fronted with the question of whether the Commission should summarily
refuse to grant a hearing when less specific factual information is pleaded
than section 309(d) has been construed to require.2'’ In granting the
protested application without a hearing, the Commission ignored the ap
pellant’s allegation that the applicant threatened a “rate war” which was
intended to economically destroy it; Folkways’ contentions that competi
tion from a new station would require it to curtail public service pro
gramming were held to be "conclusions and opinion without sufficient
support.” This finding was based on the appellant’s failure to aver with
specificity the local advertising which would be lost and the "particular
programs or public service” adversely affected due to the increased com
petition.20
The appellate court, recognizing the potential for unjustified delay
inherent in the Carroll issue, concurred with the Commission’s opposi
tion to broad and conclusory allegations. It found, however, that the
degree of specificity with which actual detriment to programming can be
pleaded is often extremely limited.21 For this reason, it decided that un-24
*
27
26
25
24 375 F.2d 299 (D.C. Cir. 1967) [hereinafter cited as Folkways /]. The case also in
volved an issue of trafficking in Broadcast authorizations. Id. at 301. The Commission
held a hearing pursuant to this court’s remand and ruled that the applicant was guilty of
trafficking. A cessation of operations was ordered without consideration of the Carroll issue.
Harriman Broadcasting Co., 10 P & F Radio Reg. 2d 981 (1967).
25 This court has previously considered the same question and ruled that the FCC’s refusal
to grant a hearing upon a determination that no substantial and material question of fact
existed was "clearly a permissable exercise of discretion by the Commission" under § 309(d)
when the protestant failed to allege any specific facts relating to questions bearing on the
economic injury issue. National Broadcasting Co. v. FCC, 124 U.S. App. D.C. 116, 129,
362 F.2d 946, 959 (1966). The court characterized the allegations made in support of the
Carroll charge as "general and evasive.” Id. Under both Southwestern and Folkways I,
such pleadings would fare no better than they did in this case.
26 Harriman Broadcasting Co., 6 P & F Radio Reg. 2d 709, 716-17 (1966). In its brief
on appeal, however, Folkways noted that "the programs and activities in the 'droppable’
class were specified and only the decision of which of them would go would abide the day of
necessity for making the determination when Crowder’s station commenced operating.” Brief
for Appellant at 40 n.25. As the appellant noted, the Commission’s position was unsup
portable since a “threatened rate war” had been specifically alleged and, if true, this would
certainly have an adverse effect upon the appellant’s ability to serve the public. Brief for
Appellant at 40. The court readily acknowledged that these allegations "if true posed a
substantial question of public interest under the Carroll doctrine.” 375 F.2d at 304.
27 375 F.2d at 303. Public service programming, generally nonsustaining, will neces
sarily suffer from the initial effects of the new or increased competition. Consideration
should also be given, however, to the effects of competition upon the content, quantity, and
quality of the sustaining programs. See Missouri-Ill. Broadcasting Co. (KZIM), 1 P & F
RADIO reg. 2d 1, 4 (1963). The concern expressed in the Carroll issue is that in some
situations competition can be inimical to the public interest. It should be recognized that
the public has perhaps an even greater interest in sponsored programming, which constitutes
the bulk of a broadcast day, than it has in the relatively few programs for which broadcast
time is donated as a public service, since sponsored programs are the primary source of in
formation and entertainment for radio audiences.

574

The Georgetown Law Journal

[Vol. 56: 569

less some flexibility was achieved in applying section 309(d), the Carroll issue would, for all practical purposes, become a nullity. The court
ruled that "a Carroll hearing may not be limited to a case in which pre
knowledge of the exact economics of the situation is necessarily avail
able.”“8 Therefore, the Commission was forbidden to require a "practi
cally impossible” degree of specificity in alleging Carroll issue facts.
Although the court refrained from a broad attack upon the Commis
sion’s standards for pleading a Carroll issue,29 its reversal of the specificity
test applied in Folkways I dictates a revision in the FCC’s approach to al
legations of detriment to public service. Henceforth, the Commission
must hold a hearing on the Carroll issue when the allegations of the ex
isting licensee evidence a "reasonable judgment” of the adverse effects
from the applicant’s competition.30 This "judgment” need not be sup
ported by "an exact detail of facts,”31 but the Commission must find "a
strong showing” before requiring a hearing.32
This ruling and the limited guidance given by the court on the allega
tions necessary to warrant a Carroll hearing leave the Commission in an
uncertain position. Since "exact detail of fact” is possible and "judg
ment” is not involved, it can undoubtedly require specific allegations of
fact relating to existing circumstances which are relevant to the Carroll
issue. In fact, the Commission probably can require specific allegations
of all facts in the hope of obtaining as much "exact detail” as possible.
Nevertheless, the court’s ruling in Folkways I will not permit the FCC to
deny a hearing for failure to allege the exactness of detail it currently de
ss 375 F.2d at 303.
20 The court, in fact, ruled that "in order to serve the basic interest of the public the Com
mission is entitled to insist upon more than conclusional allegations easily made and which,
if accepted, entail unjustified delay and consumption of the Commission’s time and energy.”
Id.
30 See 375 F.2d at 305. The appellant acknowledged the benefits which a "schedule of
suggested questions” would provide for a protestant in alleging the Carroll issue, but it in
sisted that "a failure to plead to any given question does not permit a summary denial of the
Carroll issue. The 'special circumstances’ of a given case may require a hearing notwith
standing the absence of pleaded answers to all of the questions in the Commission’s suggested
list.” Brief for Appellant at 43-44. It is significant that the court concurred with this argu
ment but did not criticize the general scheme or purpose of the suggested list of questions.
The standards established by the Commission for successfully pleading a Carroll issue remain
generally unaffected. The FCC is not necessarily required to discontinue seeking whatever
specificity is possible regarding such prophetic matters.
31 375 F.2d at 305. The fact that decisions on the discontinuance of particular programs
is a matter which must be left to the business judgment of a station’s management prompted
the court to criticize the Commission’s specificity requirements which "force an advance de
cision where some latitude should be left to management.” Id. at 304.
'A~ld. at 305. It is clear from the decision that a "strong showing” of reasonableness
does not require factual allegations relating to future and contingent events; but, it would
appear that unless sufficient details are pleaded concerning existing and known facts upon
which a reasonable judgment of detriment to public service can be made, the Commission will
not be required to hold a Carroll hearing.
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sires. The source of greatest uncertainty for the Commission is that,
despite the rather limited scope of the holding in Folkways I, the court
has clearly indicated that regimented pleading requirements which ef
fectively preclude consideration of an issue relating to the public interest
will not be tolerated. Although the court’s liberal approach to section
309(d) importunes the Commission to manifest a greater degree of
flexibility in its regulation of pleading requirements, as a practical matter
it appears that final resolution of this complex problem can only be
achieved by consideration of subsequent public interest questions on an
ad hoc basis.

TEMPORARY AUTHORIZATION IN THE FCC
Folkways Broadcasting Co. v. FCC (II)

The exclusive authority to issue licenses permitting use of the air
waves was delegated by Congress to the Federal Communications Com
mission? In making its awards the Commission was to be guided by the
"public convenience, interest or necessity.”1
2 This vague standard, while
an expression of policy, necessarily left the Commission with a large
measure of discretion.3*5
Although Congress recognized that prompt execution of this licensing
power was necessary in order to promote maximum services to the pub
lic, some provision was required to assure a hearing to those parties ad
versely affected by the Commission’s grants? In an attempt to balance
these interests, Congress established a post-grant protest procedure?
When first introduced, this procedure left applications granted after an
ex parte public interest determination open for thirty days, during which
time any party in interest was allowed to file a protest and request a
hearing? As a result of court interpretation, once a protestant had es
tablished himself as a party in interest and had set forth with particular
ity the facts upon which he relied, the Commission was required to order
1 Communications Act of 1934, 47 U.S.C. § 301 (1964).
2 Id. § 303.
3See, eg., FCC v. RCA Communications, Inc., 346 U.S. 86, 90, 91 (1953); WOKO,
Inc. v. FCC, 71 App. D.C. 228, 230, 109 F.2d 665, 667 (1940); Ward v. FCC, 71 App. D.C.
166, 168, 108 F.2d 486, 491 (1939).
*See S. Rep. No. 1231, 84th Cong., 1st Sess. 1 (1955).
5 Communications Act Amendments, 1952, § 309, 66 Stat. 715, as amended, 47 U.S.G
§§ 309(c)-(f) (1964).
6W.
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a full evidentiary hearing.7 Pending such hearing and decision, the
protested authorization was stayed.8 The Commission was empowered,
however, to grant a temporary operating permit if it was necessary for
the maintenance or conduct of a service in existence prior to the pro
tested grant.9
The Commission opposed the introduction of the post-grant protest
procedure, claiming that it would result in increased and unnecessary de
lay in its ability to act on new applications.10 Furthermore, service could
be delayed even though no public interest grounds for denying the appli
cation existed.
By 1956 Congress had also recognized that the provision was being
used to delay the introduction of competing services by parties primarily
concerned with their own economic interests.11 In an attempt to redress
the balance between the public’s interest in the commencement of service
and the adversely affected parties’ interest in presenting their protests,
Congress gave the Commission authority to demurrer to the protests.12
While maintaining the FCC’s ability to employ the 1952 requirement for
temporary authority,13 Congress further empowered the Commission to
allow service pending a necessary hearing, if the public interest so re
quired.14 Before granting such authorization, the Commission was to
view both the need for the new service and the likelihood of its ulti
mate grant, thus minimizing the possibility of unfounded public reliance
on temporary services.15
The hearings on the I960 amendments to the Communications Act
7 See, e.g., Clarksburg Publishing Co. v. FCC, 96 U.S. App. D.C. 211, 225 F.2d 511
(1955); Greenville Television Co. v. FCC, 95 U.S. App. D.C. 314, 221 F.2d 870 (1955); S.
REP. No. 1231, 84th Cong., 1st Sess. 2 (1955).
8 Communications Act Amendments, 1952, § 309(c), 66 Stat. 715 (1952), as amended,
47 U.S.C. §§ 309(c)-(d) (1964).
«M.
10 See Hearings on S. 1973 Before the Subcomm, on Interstate and Foreign Commerce
of the Senate Comm, on Commerce, 81st Cong., 1st Sess. 20 (1949) (remarks of Acting FCC
Chairman Hyde).
u See S. Rep. No. 1231, 84th Cong., 1st Sess. 1 (1955); 101 Cong. Rec. 11,159
(1955) (remarks of Senator Wolverton); id. at 11,153 (remarks of Senator Harris, sponsor).
12 Act of Jan. 20, 1956, ch. 1, 70 Stat. 3, as amended, 47 U.S.C. §§ 309(c)-(f) (1964).
The Commission was allowed to view the legal sufficiency of the protests. If it could find
that, even if the facts alleged were proven, no grounds for setting aside the grant were present,
it could deny petitioner a hearing.
13 See text accompanying note 9 supra.
11 Act of Jan. 20, 1956, ch. 1, 70 Stat. 4, as amended, 47 U.S.C. §§ 309(c)-(f) (1964).
15 S. Rep. No. 1231, 84th Cong., 1st Sess. 4 (1955). The combined effect of the changes
was intended to "achieve the apparent objective of the protest rule in affording interested
parties an opportunity to bring to the attention of the Commission questions about grants
made without hearing .... At the same time it would avoid the utilization of the protest
rule as a device for delay on the part of . . . competitors.” 101 Cong. Rec. 4193-94 (1955)
(letter to Vice President Nixon from G.C. McConnaughey, Chairman, FCC).
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indicated a dissatisfaction with the method of post-grant protest as an ap
propriate solution to the interest balancing siuation. On the one hand,
it was felt that the procedure was still being used as “a most effective de
vice for delaying the disposition of Commission business.”11' On the
other, the awarding of the grant after an ex parte public interest determi
nation was pictured as placing an undue burden on the protestant.1. Fur
thermore, since the protestant was required to show the same body that
made the decision that its decision was incorrectly made, the procedure
was viewed as an unwarranted anomaly in American law.*17
18
In an effort to redress these faults, the I960 amendments to the Com
munications Act provided for a pre-grant petition procedure,19 in which
no application for a construction permit could be acted upon by the Com
mission for thirty days after issuance of a public notice of the acceptance
of the applicant’s filing.20 During this period any party in interest was
allowed to file a petition to deny the application. Under this procedure,
the Commission could consider objections to the application when it was
prepared to make its initial public interest determination, thus assuring
the protestant a fair consideration of his legitimate objections.21
At the same time, in order to prevent the need for holding hearings
when the sole purpose was the private interest in delaying the institution
of a new competing service, the discretion of the Commission to deter
mine the legitimacy of the protest petition was increased. Unless the
Commission found that the petition raised a substantial or material ques
tion of fact with regard to the public interest in allowing the grant,22 it
could deny the petition.23 "In considering a petition to deny, the Com
mission . . . [was to] be guided by rules applicable to a motion for sum
mary judgment, rather than as under the protest procedure, to a de
murrer.”24
1GH.R. Rep. No. 1800, 86th Cong., 2d Sess. 3 (I960).
17 Hearings on S. 1898 Before the Senate Comm, on Commerce, 86th Cong., 1st Sess. 55
(1959) (remarks of J. Roger Wollengberg).
18 Hearings on S. 1898 Before the House Comm, on Commerce, 86th Cong., 2d Sess.
131 (I960) (remarks of Warren E. Baker).
19 47 U.S.C. § 309(d) (1964).
29 Id. § 309(b).
21 The objection to the post-grant protest was analogous to the objection originally raised
in the multiple applicant situation, namely, that the consideration afforded such post-deter
mination objections was less than full. See the discussion of the Ashbacker doctrine at note
38 infra and accompanying text.
22 "For the purpose of §§ 309(d) and (a) a material question of fact is a question of fact
which is material to determination of the question whether the public interest, convenience,
or necessity would be served by the granting of the application with respect to which such
question is raised.” H.R. Rep. No. 1800,86th Cong., 2d Sess. 12 (I960).
23 Id.
M S. REP. NO. 696, 86th Cong., 2d Sess. 12 (I960).
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With the change from post-grant protest to pre-grant petition, section
309(f) was added to the statute to provide the FCC with authority to
grant special temporary authorization in those "extraordinary circumstances
requiring emergency operation in the public interest.”25 This limitation of
the Commission’s power to grant temporary authorization was an under
standable outgrowth of the shift from post-grant to pre-grant protest
procedure. In enacting the pre-grant procedure, Congress intended to
insure a hearing prior to the grant of a license in any case in which a
substantial or material question of fact remained.26 Since no public in
terest determination would have been made prior to the petition to deny,
if the petition had raised a material question there would exist no basis
upon which to allow temporary authorization. In contrast, under the
post-grant procedure the initial determination of an applicant’s qualifica
tions, aided by a showing of public interest in service pending the hear
ing, had provided a sufficient basis for the grant of temporary authori
zation until the challenge to the grant could be determined.
In Folkways Broadcasting Co. v. FCC2' the District of Columbia Cir
cuit held that the appellant’s petition to deny an application for a con
struction permit had presented substantial and material questions of
fact,28 and that in such a case the Commission was required to designate
the application for an evidentiary hearing.29 The court reversed the
Commission’s order,30 which had denied Folkways’ petition, and re
manded the case for further proceedings not inconsistent with its opin
ion.31 Folkways immediately petitioned the Commission to remove
Crowder, the successful applicant, from the air, pending the required evi
25 47 U.S.C. § 309(f) (1964).
26 Discussing the changes made in § 309(c), the House Report states that "the purpose
of this language [the new § 309(d)] is to make it absolutely clear that the application will
be designated for a hearing before a grant in any case where a substantial and material ques
tion of fact is presented and not disposed of.” H.R. Rep. No. 1800, 86th Cong., 2d Sess.
12 (1960).
27 375 F.2d 299 (D.C. Cir. 1967) (Bazelon, C.J., Fahy, J.; Tamm, J., dissenting) (here
inafter cited as Folkways I),
28 The court found that sufficient evidence had not been presented to require a hearing
on either the question of the primary applicant’s efforts to determine local tastes or on his
financial qualifications. 375 F.2d at 300-01. Sufficient evidence had been presented, how
ever, to raise substantial and material questions of fact concerning the issue of "trafficking”
by the applicant and whether the addition of his station would have serious adverse effects
on overall service in the community, thus raising a Carroll issue. 375 F.2d at 305. For a
discussion of the court’s treatment of the Carroll issue in this decision, see Comment, Liberal
ized Availability of the FCC Carroll Hearing, 56 GEO. L.J. 569 (1968). For a discussion of
the trafficking issue, see note 59 infra.
22 47 U.S.C. § 309(e) (1964).
80 Harriman Broadcasting Co., 2 F.C.C.2d 320 (1966). At the same time the FCC granted
Harriman’s construction permit.
31 Folkways Broadcasting Co. v. FCC, 375 F.2d 299, 305 (D.C. Cir. 1967).
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dentiary hearing. Refusing Folkways’ petition, the FCC granted Crowder
a "temporary authority” to operate, subject to removal should Folkways
make a showing at the expedited hearing of adverse economic impact/'
Folkways returned to the court of appeals with a petition in the na
ture of mandamus, seeking to compel revocation of Crowder’s operating
authority. The court found that the Commission’s action allowing Crow
der to remain in operation was inconsistent with its prior order32
33 and an
exercise of power for which the Commission had no statutory authority.34
The court rejected the Commission’s contention that it had an inherent
discretionary power to grant such authorizations, finding the pre-1960
precedent abrogated by the I960 amendments.35
Although the court in Folkways II most probably intended to limit
the Commission’s authority to issue temporary grants to the narrow con
fines of section 309(f) only in the standard license situation, it unknow
ingly may have affected other Commission procedures. The impact of
this limitation would be most clearly felt in the comparative hearing
procedure.3637Since Ashbacker Radio Corp. v. FCC?1 whenever the Com
mission has before it mutually exclusive applications for the same license,
it has been required through the process of a comparative hearing to de
termine which applicant would best serve the public interest.3839Pursuant
to its regulations,30 the Commission has often granted interim operating
authority pending the outcome of the comparative hearing.40 Just one
year before Folkways II, the court approved the use of this authority, bas
ing its finding on pre-1960 precedent.41 Under the interpretation of the
I960 amendments in Folkways II, however, if interim operating author
ity was derived from the same statutory basis as inherent discretion,42 the
32 Harriman Broadcasting Co., 7 F.C.C.2d 161, 164 (1967).
33 See note 31 supra.
34 Folkways Broadcasting Co. v. FCC (Folkways II), 379 F.2d 447, 449 (D.C. Cir. 1967)
(per curiam) (Bazelon, C.J., Tamm, J.; Fahy, J., dissenting).
35 Id. at 448 n.l.
3347 C.F.R. § 1.592 (1967).
37 326 U.S. 327 (1945).
38 Ashbacker held that the grant of one such application before a hearing on the other
made the statutory right to a hearing before a denial "an empty thing.” Id. at 330.
39 47 C.F.R. § 1.592 (1967).
40 These interim operating grants have become the most secure in the industry. A nor
mal license must be renewed after a maximum of three years. 47 U.S.C. § 307(d) (1964).
An interim operating authority, however, lasts until completion of the comparative hearing,
which is quite often much longer than three years.
41 Beloit Broadcasters, Inc. v. FCC, 125 U.S. App. D.C. 29, 30, 365 F.2d 962, 963 (1966).
42 As early as 1949 the Commission had created a regulation permitting the grant of in
terim operating authority pending the determination of a comparative hearing. No statutory
authority was cited for this proposition. 47 C.F.R. § 1.385 (1949).
The origin of the concept of a conditional grant of interim operating authority appears
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Commission could be viewed as no longer able to issue such an authority
pending the determination of future comparative hearings. Although
it is at least arguable that the purpose of the I960 amendments was to
remove all "temporary authorization” aside from that in section 309(f),
the question arises as to whether the removal of interim authorization
would aid in achieving the legislative objectives in amending the Act.
This construction of the I960 amendments would necessarily delay
the institution of service.43 Since many of the comparative hearing cases
involve multiple applicants for the license of an existing service which
had not been renewed or had been revoked,44 the elimination of interim
operating authority would result in an interruption in the continuity of
service,4“ and in some cases the deprivation of a .sole existing service,
to be in a reference in the Ashbacker case. The Supreme Court there pointed out that the
grant to the applicant pending the hearing was not conditional. The Court did not discuss
whether there was any statutory authority for such a grant, or whether a conditional grant
would remove the prejudice involved in the hearing, which was its main concern in the case.
326 U.S. at 327. The Commission apparently inferred this would cure the prejudice and
was authorized.
The court of appeals in Peoples Broadcasting Co. v. United States found that "temporary
authorization . . . pending the comparative hearing was a practical solution of a problem
which involved the public interest in the continuity and quality of television service.” 93
U.S. App. D.C. 78, 80-81, 209 F.2d 286, 288 (1953) (emphasis added). The court found
that the station involved was an existing station even though its license was modified and it
was to operate on a new channel. Viewing the application as that of an existing station
brought the case within the limits of the then-existing § 309(c) and allowed temporary au
thorization for the continuation of service. 1J. at 81, 209 F.2d at 289.
In Community Broadcasting Co. v. FCC the court expressly found that a modification of
a license was not involved, rather it viewed the change from one channel to another as in
volving an application for a new license. The court thus distinguished this case from Peo
ples, but then went on to cite Peoples for the proposition that temporary authorization was
derived from § 309(a) of the statute. 107 U.S. App. D.C. 95, 102-03, 274 F.2d 753, 760-61
(I960). This was an incorrect use of Peoples, which, in finding that an existing station was
involved, had been very careful to bring the case within the scope of § 309(c). Since Com
munity was decided under the 1956 amendments, there did exist authority for temporary au
thorization even when a new station was involved, but this authority was derived from § 309 (c),
not from § 309(a).
Section 309(a) has never provided for conditional grants of authority. If a conditional
grant was of a license issued under § 309(a) it would be limited to a maximum of three years
before being subject to renewal. 47 U.S.C. § 307(d) (1964). It would require a hearing
before revocation and would have to be revoked under provisions of § 312. 47 U.S.C. §
312(a) (1964). For these reasons the FCC has been very careful to use the term "authoriza
tion” rather than "license” whenever dealing with such a grant. Interview with FCC staff
member, in Washington, D.C., Feb. 1-2, 1968.
43 With only two applicants involved, the Commission estimates a comparative hearing
takes 2 years. Most such hearings involve more than two applicants, and the length of the
hearing is commensurately longer. Beloit, discussed injra, involved eleven applicants. Hear
ings lasting from five to ten years are not uncommon in such cases. Interview with FCC
staff member, in Washington, D.C., Jan. 29, 1968.
44 See, e.g., Beloit Broadcasters, Inc. v. FCC, 125 U.S. App. D.C. 29, 30, 365 F.2d 962,
963 (1966); Birmingham Broadcasting Co., 3 P & F Radio Reg. 2d 252 (1964).
43 Continuity of service has been a concern of both the applicants and the Commission.
The applicants are interested in continued audience and advertiser affiliation, while the Com
mission’s concern is with the loss of a service on which the public has come to rely.
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thereby seriously upsetting the public interest balance.'16 This extreme
result raises serious doubt as to whether the amendments were intended
to alter this exercise of authority.
Further doubts are raised, when the nature of the protest in the com
parative hearing situation is considered. In this situation, when interim
authorization has been utilized, the basic qualifications of the applicant
have been determined before the authorization is made.4. The protest
raises the issue of the potentially prejudicial effect to a competing appli
cant’s right to a hearing if one applicant was allowed to operate pending
determination of the hearing.48 In contrast, the protest presented by a
petition to deny in the single applicant situation, such as Folkways I,
usually deals with the applicant’s basic qualifications to serve in the public
interest.49 If this protest raises a substantial or material question of fact,
the Commission cannot make its requisite public interest determination
prior to an evidentiary hearing. Since such a determination is necessary
for temporary authorization/’0 there remains no basis upon which to make
a grant.
The existence of an initial public interest determination in the com
parative hearing procedure places the Commission in a posture similar to
that held when presented with a post-grant protest while operating under
the 1956 amendments to the Communications Act/1 At that time the
Commission had limited discretion to grant temporary authority pending
a hearing to challenge the determination. This post-grant procedure was
■16 Even when temporary authorization was most limited, it existed for the purpose of
maintaining a service in such circumstances. See note 9 supra and accompanying text.
The Commission considers the deprivation of a sole existing service "an emergency”
within the meaning of section 309(f). See, e.g., Birmingham Broadcasting Co., 3 P & F
Radio Reg. 2d 252 (1964); Community Radio of Saratoga Springs, Inc., 2 P & F RADIO
Reg. 2d 290 (1964); Superior Broadcasting Co., 22 P & F Radio REG. 847 (1962).
47 "In the case of the 'temporary authorization,’ the competitors are all alike in the sense
that the problem there is to let one of them operate the station pending a determination of
which is best qualified.” Community Broadcasting Corp. v. FCC, 124 U.S. App. D.C. 230,
236 n.7, 363 F.2d 717, 723 n.7 (1966); see 47 C.F.R. § 1.592(b) (1967).
48 See Ashbacker Radio Corp. v. FCC, 326 U.S. 327, 333 (1945).
The Commission attempts to lessen any prejudice by giving no weight to the investment
and experience gained in connection with interim authorization. The court has pointed out,
however, that the advantages gained "have a force which cannot always be set aside by the
triers no matter how sincere their effort [s] . . .” and to recognize this is simply to recognize
that commissioners are "mortal men.” As of I960, the Commission had granted a license to
the interim operator after the comparative hearing in all but one case. See Community
Broadcasting Co. v. FCC, 107 U.S. App. D.C. 95, 101, 274 F.2d 753, 759 (I960). For an
other Commission effort to lessen the prejudice of an interim grant, see note 52 infra.
49 The issues involved in Folkways I were trafficking and a Carroll issue of adverse com
petition. See note 28 supra.
so 47 U.S.C. § 309(a) (1964); 47 C.F.R. § 73.24 (1966).
51 Act of Jan. 20, 1956, ch. 1, § 309(c), as amended., 47 U.S.C. § 309(c)-(f) (1964).
See notes 12-14 supra and accompanying text.
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altered, in part, to avoid the anomaly of requiring the protesting party
to challenge the Commission on an issue which it had already decided.
In the comparative hearing situation, however, this type of protest is not
advanced, rather the question presented in the comparative hearing is
which applicant would best serve the public interest. Moreover, FCC pro
cedures are designed to insure that the issuance of the interim grant does
not prejudice any applicant during the comparative hearing.52
The two types of temporary authority discussed are distinguishable by
the point in the proceedings at which a public interest determination is
made and by the type of protest presented by the interested party. These
distinctions may help to explain the court’s seemingly contradictory in
terpretations of the statute, but do not justify them. By amending the
statute to place temporary authority in a separate section53 and to remove
prior bases of statutory power5455
Congress intended to confine temporary
authority to the limits of section 309(f).
These distinctions fail, however, to explain the court of appeals’ action
in Wometco Enterprizes, Inc. v. FCC™ in which it refused, in procedural
circumstances parallel to those in Folkways II, a petition for mandamus.56
The public interest questions involved in the two cases5758and a curious
statement in Folkways II0& more clearly explain the court’s inconsistency.
The court in Folkways II, disturbed by the serious nature of the traffick
52 A method required in the case of television service, and preferred for all services, is the
use of an open-ended corporation. Any of the competing applicants who desire to join
are eligible to participate in this corporation, which is then awarded the interim authoriza
tion pending the comparative hearing. This reduces the possibility of prejudice accruing to
any one applicant from the interim grant, while at the same time it aids in protecting the
continuity of service, advertisers, and the listening public. 47 C.F.R. § 1.592(b) (1967);
see Beloit Broadcasters, Inc. v. FCC, 125 U.S. App. D.C. 29, 30-31, 365 F.2d 962, 963-64
(1966).
53 47 U.S.C. § 309(f) (1964).
54 Cf. Camenetti v. United States, 242 U.S. 470, 485 (1916); Adams Exp. Co. v. Ken
tucky, 238 U.S. 190, 199 (1914).
55 114 U.S. App. D.C. 261, 314 F.2d 266 (1963).
56 Case No. 17076 petition for writ of mandamus denied in an unprinted order, Oct.
1, 1963.
The Commission had denied Wometco’s petition to deny an application. The court of
appeals then determined that the petition raised substantial and material questions of fact
and remanded the case to the Commission for an evidentiary hearing. The court later re
fused a mandamus petition seeking to return the parties to their pre-grant posture.
57 The public interest questions in Folkways were trafficking and the Carroll issue. Folk
ways Broadcasting Co. v. FCC, 375 F.2d 299, 305 (D.C. Cir. 1967). The public interest
questions in Wometco were programming suitable to the area and whether the requested
twelve-mile move in transmitter sites would result in a fair and equitable distribution of
television service. Wometco Enterprizes, Inc. v. FCC, 114 U.S. App. D.C. 261, 262 314
F.2d 266, 267 (1963).
58 "The absence of a strong public interest finding is telling in light of the serious ques
tions regarding Crowder’s character qualifications.” Folkways Broadcasting Co. v. FCC 379
F.2d 447, 449 (D.C. Cir. 1967).

1968]

Circuit Note: Administrative

583

ing charge09 and its relevancy to the public interest determination, strictly
construed the I960 amendments. Less concerned by the question pre
sented in Wometco, it apparently overlooked the lack of statutory au
thority.59
60 The court should not continue to condition its determination
of the Commission’s general statutory power to issue temporary author
ity on the allegations in a particular challenge.61
Folkways II is an accurate interpretation of the I960 amendments to
the Communications Act and should restrict further attempts to grant
temporary authorization to the narrow confines established in section
309(f). While alleviating the imbalance in the single applicant pro
cedure, this interpretation of the amendments has most definitely created
an undesirable result in the multiple applicant procedure, requiring
prompt corrective amendment of the Act.
59 The seriousness of the trafficking charge results from the Commission's finding that
trafficking involves a derogation of existing service. The Commission also feels that a gov
ernment license granted in reliance on an applicant’s stated intention to serve in the public
interest should not be bartered away. See FCC, Report on Procedure in Processing Applica
tion for Voluntary Assignment and Transfers of Control of Broadcast Stations, 23 P & F
Radio Reg. 1503 (1962); WMIE-TV, Inc., 11 P & F Radio Reg. 1091, 1098 (1955).
At the evidentiary hearing after Folkways 11, the Commission found that Crowder had in
fact been guilty of trafficking and removed him from the air. Harriman Broadcasting Corp.,
9 F.C.C. 731 (1967).
60 The court did not explain its reasons. When referring to this case in Folkways II, it
merely pointed out that any numbet of equitable factors could result in the denial of an ex
traordinary remedy. Folkways Broadcasting Co. v. FCC, 379 F.2d 447, 448 n.l (D.C. Cir.
1967).
61 In cases such as Wometco the court may find that it is in the public interest to continue
service pending an evidentiary hearing. To effectuate this it can be argued that the court,
retaining jurisdiction on remand, can order a continuation of service in exercise of its equity
power. 5 U.S.C. § 705 (1966).

THE METAPHYSICS OF THE MULTIEMPLOYER

LOCKOUT
Western States Regional Council, Woodworkers v. NLRB

Although the legality of lockouts,1 as viewed by the Supreme Court,
has undergone a significant metamorphosis within the past decade, the
issues presented to the United States Court of Appeals for the District
of Columbia Circuit in Western States Regional Council, W oodworkers
v. NLRB2 highlight many of the questions that remain unresolved. Prior
to 19573 the lockout, whether used by a single employer or multiem
ployer unit,4 was legal only if used "defensively,” i.e., to avoid peculiar
1 Although not statutorily defined, the lockout was viewed at common law as the ces
sation by the employer of the furnishing of work to the employees in an effort to get for
the employer more desirable terms. More recently, the term is employed to designate a lay
off of employees in connection with collective bargaining negotiations. Associated Gen.
Contractors, 138 N.L.R.B. 1432, 1442 (1962). Lockouts can be classified into three general
types: (1) the "defensive multiemployer lockout,” when the nonstruck members of a multi
employer unit, who are subject to an express or implied strike threat, can lock out in response
to a whipsaw strike against one of its members; (2) the "economic” lockout, also defensive in
nature, where extraordinary economic loss would result from an imminent strike; (3) the
"offensive” lockout, when an employer lays off his employees to break a bargaining impasse.
Meltzer, Lockouts: Licit and Illicit, 16 N.Y.U. CONF. LAB. 19 (1963). As a general rule, a
lockout is not illegal per se but its legality depends on the facts of the individual case. Although
an employer has an absolute right to terminate his entire business for any reason, Textile
Workers Union v. Darlington Mfg. Co., 380 U.S. 263, 268 (1965), any partial closing or
lockout is an unfair labor practice if the employer was motivated by any "antiunion animus,”
i.e., if he seeks to restrain union activity or has reason to believe that such a result would ensue.
The term "shutdown,” which connotes a variant form of lockout, is often used inter
changeably with the word lockout. The latter, however, is usually temporary and may involve
less than all the employees, whereas the former may be permanent and affects all employees.
2 365 F.2d 934 (D.C. Cir. 1966), remanding Weyerhaeuser Co., 155 N.L.R.B. 921 (1965).
3 At common law and prior to 1935 the use of the lockout was unrestricted. Although
the original draft of the Wagner Act made the lockout an unfair labor practice, those provisions
were later deleted. Courts have inferred legitimacy from the deletions; from the absence
of any prohibition in either the enacted version of the National Labor Relations Act (Wagner
Act), 49 Stat. 449 (1935), and the Labor-Management Relations Act (Taft-Hartley Act), 61
Stat. 136 (1947), as amended, 29 U.S.C. §§ 141-87 (1964) [hereinafter cited as LMRA]; and
from the inclusion of the term in various provisions of the Taft-Hartley Act: § 8(d) (4), 29
U.S.C. § 158 (d)(4) (1964); § 203(c), 29 U.S.C. § 173(c) (1964); § 206, 29 U.S.C. § 176
(1964); § 208(a), 29 U.S.C. § 178(a) (1964). See NLRB v. Teamsters Local 449 (Buffalo
Linen), 353 U.S. 87 (1957). For pertinent legislative history see: 79 CONG. REC. 7673-74
(1947) (remarks of Senator Walsh); H.R. Rep. No. 245, 80th Cong., 1st Sess. 21-22 (1947);
S. Rep. NO. 105, 80th Cong., 1st Sess. 24, pt. 2, at 21 (1947).
4 Although multiemployer bargaining has been employed since the turn of the century,
no statutory definition has evolved. The term has been used to encompass all situations in
which two or more independent employers bargain or negotiate jointly on the terms of em
ployment through a committee, agent, or association with one or more unions representing
the employees involved. It can assume various forms ranging from an individual agent or an
ad hoc committee to formal associations, which may meet only for collective bargaining
negotiations or operate on a full-time basis with by-laws, constitution, and officers. The
unit may be organized on an industrial or geographical basis, national, regional, or local in
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economic loss.5 The Supreme Court in NLRB v. Teamsters Local 449
(Buffalo Linen)'' extended the scope of the defensive lockout, sanctioning
its use by the nonstruck members of a multiemployer unit to preserve the
group’s integrity' when threatened by a whipsaw strike.6 Employing the
scope. Rains, Legal Aspects and Problems of Multiemployer Bargaining, 34 B.U.L. Rev. 159,
160-61 (1954). Although multiemployer bargaining takes many forms, the National Labor
Relations Board has defined specific requirements for the establishment of a multiemployer
unit, i.e., unequivocal intent of the employer to be bound by group action as manifested by a
history of joint participation and negotiation.
5 Lockouts were considered "defensive” and could be legally used to safeguard against
unusual operational problems or ha2ards or economic loss when a reasonable ground existed
for believing that a strike was imminent. See, e.g., Betts Cadillac Olds, Inc., 96 N.L.R.B.
268 (1951) (lockout to prevent immobilization of automobiles brought in for repair legal);
International Shoe Co., 93 N.L.R.B. 907 (1951) (lockout legal to forestall repeated inter
ruptions by "quickie” strikes that were paralyzing production); Duluth Bottling Ass’n, 48
N.L.R.B. 1335 (1943) (lockout in anticipation of strike that would produce costly spoilage
of materials held legal). The legality of the lockout was dependent upon the objective, tim
ing, and reality of the strike threat, upon the nature and degree of the anticipated disruption,
and upon the degree of restriction on concerted activity. Betts Cadillac Olds, Inc., supra at
286.
Although not expressly prohibited, any lockout designed to interfere with an employee’s
right to engage in self-organization or concerted action or to discourage union membership
violates LMRA §§ 8(a)(1), (3), 29 U.S.C. §§ 158(a)(1), (3) (1964):
(a) It shall be an unfair labor practice for an employer—
(1) to interfere with, restrain, or coerce employees in the exercise of the rights
guaranteed in section 157 of this title;
(3) by discrimination in regard to hire or tenure of employment of any term
or condition of employment to encourage or discourage membership in any labor or
ganization ....
See, e.g., Morrison Cafeterias Consol., Inc., 148 N.L.R.B. 139 (1964) (corporate employ«
shut down part of his business because union won election); Ripley Mfg. Co., 138 N.L.R.B.
1452 (1962) (employer temporarily shut down plant to restrain and defeat organizational
activities); Ralph’s Wonder, Inc., 127 N.L.R.B. 1280 (I960) (lockout in retaliation for em
ployees’ attendance at union meetings). Prior to 1957, the NLRB held that the use of the
lockout to counter the whipsaw and not to avoid immediate economic loss was an unfair labor
practice. Accord, Davis Furniture Co., 94 N.L.R.B. 279 (1951), remanded sub nom. Leonard
v. NLRB, 197 F.2d 435 (9th Cir.), on remand sub nom. Davis Furniture Co., 100 N.L.R.B.
1016 (1952), enforcement denied sub nom. Leonard v. NLRB, 205 F.2d 355 (9th Cir. 1953).
«353 U.S. 87 (1957).
7 Id. at 93-96. The rationale of the decision reflected a general policy favoring multi
employer bargaining. The argument most frequently made in support of multiemployer
bargaining is that it promotes stability in collective bargaining relationships, especially in
industries with very small competitive businesses, e.g., clothing, construction, longshoremen,
trucking. See id. at 94-96. Small employers can match the bargaining positions of large
unions and can lockout in response to the whipsaw. Employers in very competitive industries
are thus able to remove wages from competition. Unions support multiemployer bargaining
because it produces standardized wages and work conditions in an industry, thereby produc
ing contented workers and reducing raiding by other unions. By negotiating one contract
instead of several, skilled mediators can be obtained at less cost. Stability results as disparate
working conditions, wages, and fringe benefits within an industry are standardized. See
Waterfront Employers Ass’n, 71 N.L.R.B. 80 (1946) (multiemployer unit certification against
employer’s wishes justified by stability and circumstances); Rayonier, Inc., 52 N.L.R.B. 1269,
1273-74 (1943); McCaffree, Regional Labor Agreements in the Construction Industry, 9
Ind. & Lab. Rel. Rev. 595, 607 (1956). It has been estimated that 80-90% of all union
workers are covered by multiemployer unit contracts. General SUBCOMM. on Labor OF
the House Comm, on Education and Labor, Multiemployer Association Bargain-
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"balancing of conflicting interests” test, the Court decided that the
NLRB*
89 had correctly determined that the employers’ interest in preserv
ing the unit from disintegration10 outweighed any resulting interference
with the employees’ section 7 rights.11 Although the lockout in Buffalo
Linen was effected by a formally organized unit, neither formal organiza
tion12 nor consent13 are prerequisites for Board determination that a mul
Collective Bargaining Process, 88th Cong., 2d Sess. 3016
(1964) (Committee favored continuation of multiemployer bargaining).
Countervailing arguments have been asserted against multiemployer bargaining: the price
of stability is that wages are taken out of competition; labor mobility is decreased as wages
become uniform; higher wages are more easily passed on to the public. These considerations
were prevalent as multiemployer bargaining increased after the passage of the Wagner Act.
Prior to the enactment of the Taft-Hartley Act, debates on proposed legislation limiting multi
employer bargaining flourished. See 93 Cong. REC. 3570-71, 4574-76 (1947); H.R. REP.
No. 245, 80th Cong., 1st Sess. 35-36 (1947): The Supreme Court interpreted the debate
and absence of restrictive legislation as congressional approval of multiemployer bargaining.
353 U.S. at 95-96.

ing and its Impact on the

8 A whipsaw strike is defined as the process of striking members of a multiemployer associa
tion one at a time, to cause successive capitulations. The union’s strategy in employing this
tactic is to divide and conquer. By breaking off negotiations with the association, the union
attempts to force an agreement. When the nonstruck members lock out, they suffer an economic
loss while competitors can continue to operate. NLRB v. Mackay Radio & Tel. Co., 304 U.S.
333 (1938). If he accedes to the union demands, his competitors will probably be forced to
meet similar demands in a future whipsaw strike. Friction within the unit can result if
struck members carry on with replacements and the nonstruck members cannot replace, since
the others might bolt and destroy the common front essential to a multiemployer unit. See
Morand Bros. Beverage Co., 91 N.L.R.B. 409 (1950), remanded' on other grounds 190 F.2d
576 (7th Cir. 1951).
9 The Court enunciated what it deemed the Board’s proper role:
The ultimate problem is the balancing of the conflicting legitimate interests. The
function of striking that balance to effectuate national labor policy is often a difficult
and delicate responsibility, which the Congress committed primarily to the National
Labor Relations Board, subject to limited judicial review.
353 U.S. at 96.
10 The NLRB found that although no strike was threatened against other members, an
■implicit threat of one existed. Buffalo Linen Supply Co., 109 N.L.R.B. 447 (1954). The
"preservation of the multiemployer bargaining unit” rationale was employed to legitimatize
a lockout when a wildcat strike was anticipated from conditions peculiar to one plant because
of the joint interest of all members in supporting the no strike pledge. New York Mailers’
Union v. NLRB, 327 F.2d 292 (2d Cir. 1964); accord, Acme Markets, Inc., 156 N.L.R.B.
1452 (1966). In Acme a retail chain, hit by a whipsaw strike at its union stores, was per
mitted to shut down its non-union stores to prevent the struck chain from getting an advan
tage over the other chain that had joined in the defensive lockout.
Multiemployer lockouts, however, can be illegal if violative of §§ 8(a) (1) and (3). See,
e.g., Industrial Conf. Bd., 141 N.L.R.B. 625 (1963) (advance agreement by members of
employers association to suspend union members if whipsaw occurred). But see NLRB v.
Great Falls Employers’ Council Inc., 277 F.2d 772 (9th Cir. 1966), denying enforcement to
123 N.L.R.B. 974 (1959); cf. NLRB v. Insurance Agents’ Int’l Union, 361 U.S. 477 (I960)
(the union’s comparable weapon of harassment, the slowdown strike, was held not to be in
bad faith under § 8(b)(3)).
11 LMRA § 7, 29 U.S.C. § 157 (1964) provides:
Employees shall have the right to self-organization, to form, join, or assist labor
organizations, to bargain collectively through representatives of their own choosing
and to engage in other concerted activities for the purpose of collective bargaining
or other mutual aid or protection ....
12 Initially, both formal organization and delegation of authority to make agreements
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tiemployer unit exists.14
1965 marked a significant change in labor policy when the Supreme
Court, in American Ship'5 legalized the "offensive” bargaining lockout,
binding on the unit were essential to the formation of a multiemployer bargaining unit. See
Trawler Maris Stella, Inc., 12 N.L.R.B 415 (1939); Booth & Co., 10 N.L.R.B. 1491 (1939);
Metro-Goldwyn-Mayer Studios, 7 N.L.R.B. 662 (1938). Later, the Board eliminated the re
quirement of a delegation of binding authority. Rayonier, Inc., 52 N.L.R.B. 1269 (1943);
see Gulf Ref. Co., 21 N.L.R.B. 1033 (1940). Finally, intent to be bound by group negotia
tions became the sole test of a multiemployer unit; no history of joint bargaining was deemed
necessary. See George F. Carleton & Co., 54 N.L.R.B. 222 (1943). This position was soon
overruled. Advance Tanning Co., 60 N.L.R.B. 923 (1945). The crucial factor in determin
ing the existence of a multiemployer unit is now participation in joint negotiations. Associated
Shoe Indus., 81 N.L.R.B. 224 (1949). If employers have participated in joint bargaining
for a substantial period of time and have uniformly adopted the results, a multiemployer associa
tion exists, even if there is no formal organization, Metz Brewing Co., 98 N.L.R.B. 409 (1952),
or if the bargaining agent cannot bind the members, Fish Indus. Comm., 98 N.L.R.B. 696
(1952), or whether the employers enter into separate, though identical, contracts with the
unions, Samuel Bernstein & Co., 98 N.L.R.B. 1144 (1952); Abbotts Dairies, Inc., 97 N.L.R.B.
1064 (1952). It is not enough, however, merely to adopt the same contract terms negotiated
by a multiemployer unit.
It should be noted that an initial presumption exists that a single employer is the appropriate
bargaining unit. E.g., John Breuner Co., 129 N.L.R.B. 394 (I960); Schaeffers Prospect IGA
Store, 124 N.L.R.B. 1433 (1959); Chicago Metro. Home Builders Ass’n, 119 N.L.R.B. 1184
(1957). This presumption is overcome only by showing a substantial history of bargaining
on a multiemployer basis indicating an unequivocal intent to be bound by group action.
Morgan Linen Serv., Inc., 131 N.L.R.B. 420 (1961); Morley Mfg. Co., 83 N.L.R.B. 404
(1949).
13 It would appear from the Board’s emphasis upon the consensual nature of multi
employer bargaining that employer consent is ordinarily crucial to the formation of a multi
employer bargaining unit: "Mutual consent of the union and employers involved is a basic in
gredient necessary to support the appropriateness of a multiemployer unit.” Andees Fruit
Co., 124 N.L.R.B. 781, 783 (1959). Because the bargaining history is the controlling factor,
consent, though usually present, is not necessary. Thus, employers who participate in joint
bargaining negotiations and who invariably sign the resulting contract may constitute a multi
employer unit. See, e.g., Belleville Employing Printers, 122 N.L.R.B. 350 (1958); Panaderia
La Reguladora, 118 N.L.R.B. 1010 (1957).
Illustrative of the Board’s power to define and establish units which will promote stability
is Waterfront Employers Ass’n, 71 N.L.R.B. 80 (1946), where the Board certified a multi
employer unit despite the opposition of the employers who had bargained jointly in the
past. The Board has held that a multiemployer association existed although the union wanted
to bargain on a single employer basis. Stouffer Corp., 101 N.L.R.B. 1331 (1952). It has
likewise found a single unit appropriate though both union and employers wanted a multi
employer unit. Shreveport-Bossier Cleaners & Launderies, Inc., 124 N.L.R.B. 534 (1959);
Crucible Steel Castings Co., 90 N.L.R.B. 1843 (1950). In a conflict, bargaining history is
determinative. See Atlas Shower Door Co., 131 N.L.R.B. 96 (1961); Belleville Employing
Printers, 122 N.L.R.B. 350 (1958); Panaderia La Reguladora, 118 N.L.R.B. 1010 (1957).
14 Under LMRA § 9(b), 29 U.S.C. § 159(b) (1964), the Board decides whether a unit
is appropriate for collective bargaining. The designation of the unit’s size is up to the Board’s
discretion with limited judicial review. Cf. Packard Motor Car Co. v. NLRB, 330 U.S. 485
(1947). The Board found authority to consider multiemployer associations as appropriate
collective bargaining units through statutory interpretation: § 9(b) authorizes the Board to
decide the appropriate unit (employer, craft, etc.); § 2(2) defines employer as a “person” act
ing in the employer’s interest; and "person” is defined in § 2(1) to include an "association.”
See Shipowners’ Ass’n, 7 N.L.R.B. 1002, 1024-25 (1938), appeal dismissed sub nom. AFL
v. NLRB, 103 F.2d 933 (D.C. Cir. 1939), aff’d, 308 U.S. 401 (1940) (construing employer to
include association).
15 380 U.S. 300 (1965).
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allowing a single employer to lock out in support of his legitimate bar
gaining position.10 Disregarding the balancing of interests test, the Court
formulated a new standard to determine whether the lockout constituted
an unfair labor practice. Unless the act was "inherently so prejudicial to
union interests and so devoid of significant economic justification that no
specific evidence of intent” is necessary, the Board is now required to
specifically find that the employer was motivated by an illegal intent.11
The Court found the Board’s past presumption that bargaining lockouts
were inherently illegal to be unjustified,16
18 and rebuked it for acting as an
17
arbiter of the economic weapons that may be used by each of the parties.19
16 Id. at 318. By validating new weapons for the employer, the Supreme Court signifi
cantly altered the balance of bargaining power between unions and employers in American
Ship and its companion case NLRB v. Brown, 380 U.S. 278 (1965), which allowed nonstruck
members of multiemployer bargaining units to hire temporary replacements after a lockout.
American Ship reflected the Court’s belief that the employer should be able to pick the time
of the lockout, thus depriving the union of exclusive control over timing, while in Brown the
Court considered the hiring of temporary replacements a necessary element in an adequate
defense against the whipsaw.
17 380 U.S. at 311. American Ship redefined the elements of §§ 8(a) (1) and (3) viola
tions to require specific evidence of the existence of antiunion animus. Before American Ship
antiunion animus was an element in complaints of unfair labor practices, NLRB v. Erie
Resistor, 373 U.S. 221, 227 (1963), but the existence of antiunion animus was not a pre
condition to unlawfulness. The Board could find 8(a)(1) and (3) violations on the basis
of balancing the employer’s legitimate interest to be served by the act against the prejudice
resulting to the employee’s rights. If the employer’s act unnecessarily infringed upon the
employee’s rights, antiunion animus could be inferred without independent evidentiary sup
port. The Supreme Court in American Ship restricted the Board’s balancing function: it can
still hold a particular act an unfair labor practice but only if the act is "inherently prejudicial.”
Mr. Justice Goldberg, however, reaffirmed the validity of the old test in his concurring opinion:
The tests as to whether an employer’s conduct violates § 8(a)(1) or violates §
8(a) (3) without a showing of antiunion motive come down to substantially the
same thing: whether the legitimate interests of the employer justify his interference
with the rights of his employees—a test involving "the balancing of conflicting legit
imate interests."
380 U.S. at 340.
18 The NLRB has viewed the lockout as an unconscionably powerful method for under
mining the union’s position by interfering with collective bargaining and other protected
activities under § § 7 and 13 as well as with the Board’s own statutory aim of reducing economic
warfare. Its classification of all bargaining lockouts as violative of §§ 8(a)(1) and (3) was
premised on the view that the lockout must not be considered the corollary of the strike.
The NLRB reasoned that to make the two weapons reciprocal would upset the equality of
bargaining power between the union’s right to strike and the employer’s rights to hire permanent
replacements for economic strikers (those who strike to force the employer to agree to their
terms) and to put into effect terms of employment, unilaterally and after impasse. See NLRB
v. Katz, 369 U.S. 736 (1962); NLRB v. Mackay Radio & Tel. Co., 304 U.S. 333 (1938). See
generally Meltzer, Lockouts: Licit and Illicit, 16 N.Y.U. Conf. Lab. 19 (1963); Meltzer,
Single-Employer and Multi-Employer Lockouts Under the Taft-Hartley Act, 24 U. Chi. L.
Rev. 70 (1956); Segal, Some Comments on Illicit Lockouts, 16 N.Y.U. Conf. Lab 41
(1963); 76 Harv. L. Rev. 1494 (1963).
19 Quoting from its prior decision in Labor Board v. Insurance Agents’ Int’l Union, 361
U.S. 477 (I960), the Court stated:
[T]he Board has stretched §§ 8(a) (1) and (3) far beyond their functions of pro
tecting the rights of employee organization and collective bargaining. . . . "It is func
tioning as an arbiter of the sort of economic weapons the parties can use .... [TJhis
amounts to the Board’s entrance into the substantive aspects of the bargaining pro-
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Although American Ship, notwithstanding its broad dicta,Ju was limited
by its facts to cases of post-impasse lockouts by single employers, its ra
tionale has had an undetermined impact upon multiemployer lockouts by
informal groups. The Supreme Court has delegated the development of
standards to regulate this practice to the Board’s expertise.
The lockout in Western States2,1 occurred while six employers bar
gained concurrently with a union to gain recognition of a formal multi
employer bargaining unit. Following an impasse on a mandatory sub
ject of bargaining, the union struck two of the employers and the four
nonstruck employers locked out. When the union filed an unfair labor
practice complaint, the Trial Examiner held that the lockout was legal
under Buffalo Linen since a multiemployer unit had been formed.2- Sub
sequent to the Trial Examiner’s decision, the Supreme Court decided
American Ship, which restated the general guidelines applicable to both
single and multiemployer lockouts; consequently the NLRB considered*
cess to an extent Congress has not countenanced.” The deference owed to an expert
tribunal cannot be allowed to slip into a judicial inertia which results in the unau
thorized assumption by an agency of major policy decisions properly made by Con
gress.
380 U.S. at 317-18.
It is a reasonable inference from the Court’s statements and actions that there will be less
future deference to the NLRB’s policy decisions. Rejecting the Board’s rationale for holding
bargaining lockouts illegal, the Court examined the facts and made its own determinations:
in American Ship the Court examined legislative history to infer the legitimacy of the lockout,
380 U.S. at 314-15; in Brown it independently concluded that the locked-out employees
would not view the temporary replacements as threatening their jobs. 380 U.S. at 288.
The Board’s basic error lay in construing lockouts as unlawful per se instead of making an ad
hoc evaluation in the light of specific facts. The Court’s requirement that the Board justify
its 8(a)(1) and (3) orders on independent evidence of antiunion animus or on the "inherently
prejudicial” nature of the act seeks to discourage its facile reliance on per se rules.
20 See 380 U.S. at 336-42 (Goldberg, J., concurring in result). Mr. Justice Goldberg found
it both unnecessary and undesirable to promulgate a broad rule on the legality of the bargain
ing lockout when ample justification existed under the old concept of economic hardship,
i.e., the employer had reasonable grounds to believe that the strike would occur while the
ship was on the dock, harming both the employer and his customer. Justice Goldberg de
clared that no sweeping rule on lockouts is possible since their legality depends on variant
factual situations: length, character, history of collective bargaining relationships, whether
impasse occurred, and existence of antiunion animus.
21 365 F.2d 934 (D.C. Cir. 1966).
22 The trial examiner found that a multiemployer bargaining unit was legally created
when the six employers comprising the association informed the union at the start of negotia
tions of their intent to be bound by group action, a result which the union was held to have
accepted by participating in negotiations without withholding its consent:
[A] union actually sure of its position that it had never agreed to bargain on a multi
employer unit basis could have declined to bargain except on an individual basis, as
did the union in the A & P case [145 N.L.R.B. 361 (1963)] .... The Association
had never been designed to bargain as agent for individual employers, and [the
union] had no reason to believe that it had been. Even after having been informed
by the Association that it was not a designated representative of separate companies
for individual bargaining, and could only bargain as a group, [the union] continued
to meet....
155 N.L.R.B. 921, 960 (1965) (Trial Examiner’s Report), remanded, sub nom. Western
States Regional Council, Woodworkers v. NLRB, 365 F.2d 934 (D.C. Cir. 1966).

590

The Georgetown Law Journal

[Vol. 56: 584

it unnecessary to determine whether a multiemployer unit was formed.23
Instead, they employed the rationale of American Ship and affirmed the
lockout’s legality since the employers had bargained jointly with the
union to impasse without discriminatory motivation.24 The Board saw
no need to determine whether the "bargaining position” to be protected
was that of the integrity of the association, as threatened by the post
impasse whipsaw, or of each individual employer, whose interest was
represented by the joint bargaining agent, since either was a legitimate
bargaining interest under American Ship.
On appeal, the court found several serious problems with the Board’s
approach. It rejected the Board’s affirmation of the lockout on a basis
different from that of the Examiner since, in effect, the Board had at
tributed to the employers a motivation for the lockout other than the one
they had alleged in their pleadings.25 Remand was necessary to deter
mine their rights in reference to the "motivation upon which they acted,
rather then one upon which they might have acted.”28
The court also found difficulty with the Board’s assumption that an
impasse had been reached; a finding of fact to that effect had not been
made by the Examiner nor required by the Buffalo Linen rationale under
which the case had been tried. Irrespective of the evidence to support
the determination of an impasse and of the Board’s ability to make its
own findings of fact,2' the court concluded that such conduct was proce
durally unfair to the litigant who presented his evidence in terms of one
theory and who might have produced different evidence had he antici
pated review under another.
Having presented these two objections, Judge McGowan considered
remand a "peculiarly appropriate” remedy since a similar, though factual
ly distinguishable case, Detroit Neu>s,2&27
had been remanded by the Su
23 155 N.L.R.B. at 921-22.
24 [W]e find that the principles announced by the Supreme Court in American Ship
Building and Brown Food apply to the situation where, as here, two or more em
ployers bargain jointly with a union, an impasse in negotiations is reached over a
mandatory subject of bargaining, and the union strikes only some of the employers
engaged in such joint bargaining.
Id. at 923.
25 The employers alleged as their motive the protection of the multiemployer unit, whereas
the NLRB said that they could lock out for economic reasons regardless of whether or not a
multiemployer unit existed. The obvious flaw, pointed out by the court, is that the employers
might not have locked out at all if a multiemployer bargaining unit were not involved. 365
F.2d at 935.
23 Id. at 935.
27 L.M.R.A. § 10(c), 29 U.S.C, § 160(c) (1964).
28 Evening News Ass’n, 145 N.L.R.B. 996 (1964), order vacated and enforcement denied
sub nom. Detroit Newspaper Publishers Ass’n v. NLRB, 346 F.2d 527 (6th Cir. 1965), va
cated and remanded per curiam sub nom. Local 372 Newspaper Drivers v. Detroit Newspaper
Publishers Ass’n, 382 U.S. 374 (1966). The case involved two newspapers which, although
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preme Court for consideration of the impact of American Ship upon mul
tiemployer lockouts. The NLRB had taken the position that remand was
unnecessary: first, since it had already applied the American Ship rule
to the present case and second, since Detroit News was distinguishable
in that it involved neither impasse nor joint or multiemployer bargain
ing. The court briefly disposed of the former argument29 and, although
accepting the impasse distinction, rejected the latter because of the Board’s
inconsistent and ambiguous use of the term “joint bargaining.”
The Board’s imprecise language in defining the bargaining unit
created two basic ambiguities. The court could not determine why, when
elements of joint bargaining existed in both cases, Western States fell
within American Ship, while Detroit News did not. The Board’s expla
nation had been that the lockout in Detroit News occurred after the two
employers had bargained separately in different units, not "jointly or as
a multiemployer unit, as that term is traditionally used by the Board and
the courts''3" The Board apparently reasoned that American Ship re
quired the employer to act in support of a "legitimate bargaining posi
tion.” This prerequisite, met by a lockout to protect a joint bargaining
interest, is not satisfied when the employer in one unit acts to support
the position of another employer in a separate unit.31 While not disput
ing the validity of the Board’s distinction, the court, unclear as to its ap
plication, directed the Board, on remand, to delineate the specific ele
ments of “jointness” that must be established to qualify a lockout under
American Ship32
bargaining on a multiemployer basis with most unions, bargained separately though concur
rently with the Teamsters, frequently sitting in on the same sessions. Cognizant of their com
mon interest on key issues, both agreed not to meet the union’s demands and to lock out if one
should be struck by the union. Pursuant to this agreement, though prior to impasse, a lockout
occurred. Affirming in part the findings of the examiner, the NLRB held this to be an offen
sive lockout in violation of §§ 8(a) (1) and (3) since no multiemployer bargaining unit ex
isted. On appeal, the Sixth Circuit denied the Board’s request for remand under American Ship,
which had been decided in the interim, and held the lockout legal whenever no antiunion
animus existed, thus, directly ignoring the impasse requirement of American Ship.
29 The court pointed out that although the NLRB’s decision in the present case occurred
after and was an application of American Ship, because the Board acted before the Supreme
Court’s remand of Detroit News for further clarifications under American Ship, it should con
sider the case under the significance of this remand. 365 F.2d at 937.
30 145 N.L.R.B. at 1001 (emphasis supplied).
31 The court observed that the "Board employed only the terminology of separate bargain
ing units when it urged that American Ship did not necessarily give an employer in one unit
the privilege of supporting by lockout 'the bargaining position of an employer in another bar
gaining unit.’ ” 365 F.2d at 937.
32 Since group activity covers a wide spectrum of patterns, the court commended die Board’s
articulated policy of examining individual factual situations to determine the legality of con
duct. It was concerned, however, with the Board’s conclusion that the facts in Detroit News
were of "no controlling significance so long as there was some kind of activity which could be
characterized as joint.” Id. at 938; see Local 1550, Retail Clerks v. NLRB (Kroger Co.), 117
U.S. App. D.C. 336, 330 F.2d 210, cert, denied, 379 U.S. 828 (1964).
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The second ambiguity related to whose bargaining interest the lock
out was designated to protect—that of each individual employer or the
joint interest of all six. The Board’s opinion merely stated that the six
employers had locked out "to further their own bargaining position.”3334
The court explicated two possible interpretations: first, that a common
representative bargained separately for each employer who, as the single
employer in American Ship, locked out in support of his individual bar
gaining position; or second, that joint bargaining had welded all six into
a single employer, the lockout being in support of this single bargaining
position. The court ordered the NLRB to indicate under which interpre
tation the case had been reviewed and, if the second interpretation was
the correct one, to review the trial examiner’s finding that the employers
were members of a multiemployer unit.
On remand, the Board affirmed the legality of the lockout in an al
ternative holding: first, adopting the Examiner’s finding that a multiem
ployer bargaining unit had been formed, the Board found the lockout,
designed to preserve the integrity of the bargaining unit, legal under
Buffalo Linen-, second, declaring that the record clearly supported a find
ing of impasse, the NLRB held the lockout protected by American Ship
since it was intended to strengthen the employers’ bargaining position.31
The Board responded to the court’s difficulty concerning the definition
of a joint bargaining unit by finding it was
both unnecessary and undesirable to attempt to establish herein the pre
cise limits of "joint bargaining” as a generally controlling legal concept.
But whatever label is attached, the determination of the six Employ
ers to bargain together for common terms, and the attempt of the Un
ions to secure common terms from all of the Employers . . . clearly reveal
. . . that each (employer) had a legitimate business interest of its own
to protect when it acted to support "the interests of the group . . . .”35

The Board thus affirmed the court’s inference that "there can be joint
bargaining which falls short of a full-scale multiemployer unit but which
still serves to bring a concerted multiple employer lockout within the
protection of American Ship”36 since otherwise only lockouts by a single
employer or formal multiemployer unit would be lawful. In its subse
quent reconsideration of Detroit News the NLRB avoided further con
frontation with this difficult question by finding that the newspaper, as
an individual employer, came under the aegis of American Ship31 The
33 155 N.L.R.B. at 922 (emphasis supplied).
34 Weyerhaeuser Co., 166 N.L.R.B. No. 7, 1967 CCH NLRB Dec. S 21,587 (June 29,
1967).
33 Id. at------ , 1967 CCH NLRB Dec. 3 21,587, at 28, 183 n.19.
36 365 F.2d at 937.
3” Inferring that the nonstruck employer had a very real interest in using economic pressure
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NLRB resolved the second ambiguity in Western States, regarding the
beneficiary of the lockout, by finding that the lockout was intended both
to reinforce the bargaining power of the individual employer as w'ell as
to support the collective position of the multiemployer unit.*
38 With the
economic interests of both the unit and the individual employer being
served, the court’s distinction was rendered immaterial since, under either
construction, the lockout was protected by American Ship.
Since the Board, on remand, brought both Detroit News and Western
States squarely within American Ship by finding an impasse plus intent
to lock out in support of a bargaining position, the interesting joint bar
gaining question involving the legality of the pre-impasse lockout remains
unanswered.39 The court’s emphasis in Western States upon the inter
employer bargaining relationship is misleading to an analysis of the basic
justification for a lockout and may engender unnecessary semantic intri
cacies. The rationale for allowing a supportive lockout in Buffalo Linen
rested upon an artificial bifurcation of an employer’s motivation. An
employer who locks out in response to a whipsaw strike is acting as much
in his own individual interest as that of the multiemployer unit. Ameri
can Ship has recognized the single employer’s personal economic interest
in his own bargaining position as a legitimate basis for a lockout. It is
therefore suggested that an employer who bargains jointly through a
single agent should be able to lock out whenever his own bargaining po
sition is affected—even if an impasse exists solely between one of the
other employers and the union.
Another approach to the same problem was suggested by the Board’s
contrast between Western States, where the employers intended a binding
commitment to the bargaining agreement fashioned by the association,40
in support of his bargaining position because of the existence of a strike threat and deadlock
on key issues, the Board found the lockout legal. Evening News Ass’n, 166 N.L.R.B. No. 6,
1967 CCH NLRB Dec. $ 21,592 (June 29, 1967).
38 166 N.L.R.B. No. 7 at------ , 1967 CCH NLRB Dec. 5 21,587, at 28, 183.
39 In its disposition of Detroit News on remand, the NLRB left the question of the legality’
of the pre-impasse lockout open:
Our determination is based on the facts of this case and is not meant to suggest either
that all supportive lockouts are lawful, or that all lockouts which are intended to
pressure a union into accepting an employer’s legitimate proposals are necessarily
lawful.
166 N.L.R.B. No. 6 at------ , 1967 CCH NLRB Dec. 9 21,592 at 28,191. Note the concurring
opinion of Mr. Justice White, 380 U.S. at 324, suggesting that American Ship implies the right
to a pre-impasse lockout. For further discussions of this issue, see, e.g., Oberer, Lockouts and the
Law: The Impact of American Ship Building and Brown Food, 51 CORN. L.Q. 193 (1966);
Summers, Labor Law in the Supreme Court: 1964 Term, 75 Yale L.J. 59 (1965); The Un
answered Questions of American Ship, 64 MICH. L. REV. 910 (1966); Extending the Multi
Employer Lockout to Less Than Formal Units, 53 VA. L. Rev. 1189 (1967); 54 Geo. L.J. 407
(1965).
40 Pointing this distinguishing factor out, the Board concluded: "Whatever the effect in
another context of the lack of a commitment to be fully bound on the part of employers, or
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and Detroit News, where the employers did not seek a multiemployer
unit. It would appear that, if joint bargaining is the product of a union’s
refusal to recognize a multiemployer unit sought by the employers, a pre
impasse lockout would be legitimate when a whipsaw strike is threatened.
It has been pointed out that to do otherwise would give the union the
benefits derived from associational bargaining while depriving employ
ers, faced with a strike threat, of the opportunity to lock out, thus, in ef
fect, allowing the union to determine the bargaining representative.*41
Other valid reasons for supporting the pre-impasse lockout would exist
when employers, in good faith, believed that an impasse existed or when
the employer’s bargaining leverage would be substantially reduced if he
must wait until impasse.42
In the past, the NLRB had consistently opposed the bargaining lock
out,43 contending that it interfered with collective bargaining and the un
lack of knowledge of such commitment by the union, those factors are present herein.” 166
N.L.R.B. No. 7 at------ , 1967 CCH NLRB Dec. 5 21,587, at 28,183. An indication of the
Board’s position on the legality of pre-impasse lockouts can be seen in the reaction of the NLRB
General Counsel to American Ship. The General Counsel argued that only when the impasse
precondition is recognized can the test of a lockout’s legality be whether or not the employer’s
interest to be served by obtaining the agreement, albeit by lockout, outweighs the counter
vailing rights of the employees:
[Bjefore impasse is reached, the employer’s interests in obtaining agreement on ad
vantageous terms does not, on balance, privilege the economic detriment which a
lockout visits on employees who exercised the Section 7 right to be represented by a
union ... an impasse marks the point at which the parties consider their differences
at least temporarily irreconcilable and a lockout may serve to get bargaining moving
again.
Quarterly Report of General Counsel of NLRB (for quarter ending Sept. 30, 1966).
41 Since § 8(b)(1)(B) makes it an unfair labor practice to coerce or restrain an employer’s
selection of his representative, a union cannot make a unit’s bargaining size a mandatory sub
ject for collective bargaining negotiations: it can neither insist on a multiemployer unit or
a single employer. Metropolitan Dist. Council of Phila. (McCloskey), 137 N.L.R.B. 1583
(1962). If a union wishes to bargain with a multiemployer unit, however, it can offer the
same contract to each employer and then whipsaw. Since the others cannot lockout to sup
port the struck employer in the absence of a multiemployer bargaining unit, the union may
force the employers to form such a group or, in the alternative, to subsidize the struck employers
to prevent capitulation to union demands. If, on the other hand, the union does not want to
bargain on a multiemployer basis, it need only withdraw its consent to terminate the unit.
For a well reasoned discussion of this hypothesis, see Note, Extending the Multi-Employer Lock
out to Less Than Formal Units, 53 VA. L. Rev. 1189 (1967).
42 See Oberer, Lockouts and the Law: The Impact of American Ship Building and Brown
Food, 51 Corn. L.Q. 193 (1966).
43 Professor Meltzer and others have criticized the Board’s position. See generally Meltzer,
Lockouts: Licit and Illicit, 16 N.Y.U. Conf. Lab. 19 (1963); Meltzer, Lockouts Under the
LMRA: New Shadows on an Old Terrain, 28 U. Chi. L. Rev. 614 (1961); Meltzer, Single
Employer and Multi-Employer Lockouts Under the Taft-Hartley Act, 24 U. CHI. L. Rev. 70
(1956); 76 Harv. L. Rev. 1494 (1963); 37 N.Y.U.L. Rev. 1152 (1962). As Meltzer
pointed out, the bargaining lockout is not intended to evade collective bargaining or break unions
but only to check their power to strike. The legal distinction between defensive economic
lockouts, sanctioned by the Board, and bargaining lockouts, prohibited as "offensive,” has
more often been based on semantics than reality'. A lockout does not destroy the right to
strike, but merely deprives the union of the right to time the strike. The Board’s underlying
premise that any interference with the right to strike is unlawful is incompatible with the
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ion’s protected section 7 activities, as well as with its own statutory aim
of reducing economic warfare. It does not necessarily follow, however,
that an increased frequency of lockouts with their concomitant irritation
to labor-management relations would ensue from allowing the pre-impasse lockout in a joint bargaining situation. Viewed realistically, the
lockout is a two-edged sword since its advantages may be greatly out
weighed by the ill will and possible bloodshed that may result. Many
employers will not resort to the lockout unless they can hire temporary
replacements;44 skilled labor willing to be hired on a temporary basis is
difficult to find and quick retraining is a problem. Furthermore, since
the right to hire replacements during a pre-impasse lockout has not yet
been established, the employer will be unwilling to lockout until an im
passe is reached.
To extend American Ship to cover all pre-impasse lockouts would, in
effect, be making the lockout the corollary of the economic strike, a
proposition accepted by neither the Board nor the Supreme Court.4" Al
traditional employer prerogatives to replace economic strikers, NLRB v. MacKay Radio & Tel.
Co., 304 U.S. 333, 334 (1938); to dissolve bis business for any reason, Textile Workers Union
v. Darlington Mfg. Co., 380 U.S. 263, 273-74 (1965); to stockpile inventories; to readjust
contract schedules; to transfer work from one plant to another—all of which impair union
activity yet are not violative of §§ 8(a) (1) or (3). Furthermore, the lockout may be legiti
mately employed for other purposes than to counter a strike, e.g., to support the employer’s
bargaining position. Finally, the Board’s rationalization that a new addition to the employer’s
existing supply of weapons would create an imbalance of power is specious since employer
reliance upon other lawful weapons, may create more bloodshed and worker hardship than
the lockout.
44 Under MacKay, a struck employer has the right to hire permanent replacements for
striking workers unless the strike was in response to an unfair labor practice. NLRB v. Mac
Kay Radio & Tel. Co., 304 U.S. 333, 345-46 (1938). In NLRB v. Brown, the Supreme Court
held that it was legal for the nonstruck members of a multiemployer bargaining unit to hire
temporary replacements during a lockout in order to preserve the integrity of the unit against
the effects of the whipsaw. 380 U.S. 278 (1965). The Brown case left unresolved whether
a single employer who initiates a lockout for bargaining purposes under American Ship can
hire temporary replacements. Related unresolved questions are whether a single employer
or a multiemployer unit can hire permanent replacements during lockout or whether a single
employer can hire temporary replacements during a pre-impasse lockout. See, e.g., Oberer,
Lockouts and the Law: The Impact of American Ship Building and Brown Food, 51 CORN.
L.Q. 193 (1966); Summers, Labor Law in the Supreme Court: 1964 Term, 75 Yale L.J. 59
(1965).
45 In Buffalo Linen, the Supreme Court expressly reserved decision on this question for
a later date. 353 U.S. at 93 n.19. However, both the Seventh and Ninth Circuits have
explicitly equated the right to lock out as the employer’s correlative weapon to the strike.
Morand Bros. Beverage Co. v. NLRB, 190 F.2d 567, 582 (7th Cir. 1951); 204 F.2d 529,
531 (7th Cir.), ceri. denied, 346 U.S. 909 (1953); Leonard v. NLRB, 197 F.2d 435, 441 (9th
Cir. 1952); 205 F.2d 355, 357 (9th Cir. 1953). If the lockout were the corollary of the
strike, an impasse should no longer be prerequisite to the bargaining lockout. But see Morand
cases, supra, retaining the impasse requirement. See generally Brundage, The Lockout and
Multi-Employer Bargaining, 14 Lab. L.J. 976 (1963); Denbo, Is the Lockout the Corollary
of the Strike?, 14 Lab. L.J. 400 (1963); Johannesen, Lockouts: Past, Present, and Euture, 1964
DUKE L.J. 257; Meltzer, Lockouts Under the LMRA: New Shadows on an Old Terrain, 28
U. Chi. L. Rev. 614, 616-20 (1961); Meltzer, Single-Employer and Multi-Employer Lockouts
Under the Taft-Hartley Act, 24 U. Chi. L. Rev. 70, 81 (1956).
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though the union has the right to strike before impasse, the strike is a
statutorily protected act, a status not conferred upon the lockout. When
ever the term lockout is employed in the statute, it connotes a post-im
passe situation.40 Moreover, a pre-impasse lockout may be a violation of
the duty to bargain in good faith,*
47 since this duty and a peaceful settle
ment can only be realized if the issues are fully negotiated to impasse.
An ultimately rational disposition of the multiemployer lockout ques
tion will not emerge from the Supreme Court until the courts of appeal
and the NLRB have indicated their positions. "The problem of lockouts
requires an evolutionary process,’ not a 'quick, definitive formula,’ for its
answer.”48 The method currently employed by the NLRB—examining
both the motivation and economic interest of the employer who locks out
—represents a realistic approach to this problem.
«L.M.R.A. §§ 8(d)(4), 203(c), 206, 208(a), 29 U.S.C. 158(d), 173, 176, 178(a)
(1964).
47 In a lockout situation, the employer’s various duties—to bargain in good faith, to avoid
discrimination and interference with employees’ § 7 rights—are interrelated. Since an im
passe is viewed as the exhaustion of good faith collective bargaining, a lockout before this
point is reached raises questions about the § 8(a)(5) duty. It has been pointed out that, if
an employer can unilaterally impose terms rejected by the union only after an impasse with
out violating § 8(a)(5), the use of the lockout should be likewise conditioned. See NLRB v.
Katz, 369 U.S. 736 (1962). However, if an employer’s unilateral action merely exerts pres
sure in support of his bargaining position without terminating negotiations, no violation of
the duty to bargain exists. A similar exception might be made for the lockout. See Summers,
Labor Law in the Supreme Court: 1964 Term, 75 Yale L.J. 59 (1965); Note, The Unanswered
Questions of American Ship, 64 Mich. L. REV. 910 (1966).
48 380 U.S. at 337-38 (concurring opinion of Goldberg, J.). See note 20 supra.

FCC JURISDICTION OVER CATV:

A NEED

FOR REINS?
Buckeye Cablevision, Inc. v. FCC
Although the Community Antenna Television System1 effectively
controls the television reception of over nine million Americans2 and is
an integral part of the nation’s communications network, there are serious
doubts whether it is under the jurisdiction of the agency regulating na
tional telecommunications, the Federal Communications Commission.34
The United States Court of Appeals for the District of Columbia Cir
cuit, in Buckeye Cablevision, Inc. v. FCC? has confronted the problem
which has troubled the Commission since March 1959-5 Either its af
firmance of the FCC’s assertion of jurisdiction will be upheld by the
The term "community antenna television system” ("CATV system”) means any
facility which, in whole or in part, receives directly or indirectly over the air and
amplifies or otherwise modifies the signals transmitting programs broadcast by one
or more television stations and distributes such signals by wire or cable to subscrib
ing members of the public who pay for such service, but such term shall not include
(1) any such facility which serves fewer than 50 subscribers, or (2) any such facility
which serves only the residents of one or more apartment dwellings under common
ownership, control, or management, and commercial establishments located on the
premises of such an apartment house.
47 C.F.R. § 74.1101(a) (1967).
2 According to the National Community Television Association, the national trade organi
zation representing the CATV industry, there are approximately 1800 CATV systems operating
in the fifty states and the Virgin Islands which serve about 10,000,000 viewers or 5.3 percent
of the U.S. television audience. National Community Television Ass’n, Inc., News Release
(Oct. 1, 1967).
3 The FCC was established by the Communications Act of 1934:
For the purpose of regulating interstate and foreign commerce in communication
by wire and radio so as to make available, so far as possible, to all the people of the
United States a rapid, efficient, Nation-wide, and world-wide wire and radio com
munication service with adequate facilities at reasonable charges, for the purpose of
the national defense, for the purpose of promoting safety of life and property through
the use of wire and radio communication, and for the purpose of securing a more
effective execution of this policy by centralizing authority heretofore granted by law
to several agencies and by granting additional authority with respect to interstate and
foreign commerce in wire and radio communication ....
47 U.S.C. § 151 (1964).
4 387 F.2d 220 (D.C. Cir. 1967).
5 It was not until 1959 that the Commission took an official position with respect to regula
tion of CATV. FCC, Inquiry into the Impact of Community Antenna Systems, TV
Translators, TV "Satellite” Stations, and TV "Repeaters” on the Orderly De
velopment of Television Broadcasting, Report and Order, 26 F.C.C. 403, 427-28, 18
P & F Radio Reg. 1573, 15^9 (1959) [hereinafter cited as 1959 Report], The first official
recognition by the FCC of the potential problems posed by CATV appeared in 1953. 19 FCC
Ann. Rep. at 34 (1953). The Commission’s primary concern appeared to be with whether the
systems were common carrier operations and with the extent of their radiation interference. In
1956 indirect action was taken against CATV to control radiation interference emanating from
its cables. Acting on complaints of interference from CATV systems, the FCC promulgated
rules restricting CATV radiation. FCC, Incidental and Restricted Radiation Devices,
21 Fed. Reg. 5366, 5367-68, 13 P & F Radio Reg. 1546a, 1546c-e (1956).

1

597

598

The Georgetown Law Journal

[Vol. 56: 597

Supreme Court67and the question will be finally put to rest or the statute
will be construed more narrowly and jurisdiction denied, leading un
doubtedly to a specific statutory expansion of jurisdiction. In either case
the FCC will be removed from the limbo of uncertainty in which it has
vacillated.
After concluding that the CATV system was neither a common car
rier' nor a broadcaster,8 the FCC at first found it inappropriate to take
jurisdiction over CATV.9 Although it assumed that CATV might well
be engaged in wire communication under section 3(a),10 that section was
not offered as a basis for Commission regulation. It appears that the
FCC refused to accept jurisdiction because it could not find an explicit
statutory basis elsewhere in the Act.11*
18It is difficult to determine whether
this statutory interpretation was prompted by the FCC’s lack of finding
6 The Court granted certiorari in Southwestern Cable Co. v. FCC, a case which conflicts
with the D.C. Circuit Court of Appeals affirmance of FCC jurisdiction in Buckeye. South
western Cable Co. v. FCC, 378 F.2d 118 (9th Cir.), cert, granted, 389 U.S. 911 (1967).
7 The Commission’s conclusion that CATV is not a common carrier—because CATV and
not the subscriber chooses the signals to be distributed and received—precluded the FCC
from asserting jurisdiction under title II of the Communications Act. 1959 REPORT, supra
note 5, at 427-28, 18 P & F Radio Reg. at 1598-1600. The 1959 Report thus reaffirmed
the Commission’s earlier decision in Frontier Broadcasting Co. v. Collier, in which the FCC
rejected a petition by thirteen broadcasters that it should regulate CATV under title II as
communications common carriers. 24 F.C.C. 251, 16 P & F Radio Reg. 1005 (1958); see
Philadelphia Television Broadcasting Co. v. FCC, 123 U.S. App. D.C. 298, 359 F.2d 282
(1966).
8 Since the transmission of CATV is by wire, the Commission rejected the contention
that CATV is an instrumentality engaged in broadcasting, defined in § 3(o) of the Com
munications Act as "the dissemination of radio communications intended to be received by
the public, directly or by the intermediary of relay stations.” 1959 REPORT, supra note 5, at
428-29, 18 P & F Radio Reg. at 1600.
9 1959 Report, supra note 5, at 431,18 P & F Radio Reg. 1603.
10 Id. at 428, 18 P & F Radio Reg. at 1600.
11 In its 1959 Report the FCC sought to find jurisdiction under title II or III rather than
under the definitive sections of the Act. It dismissed suggestions that jurisdiction could be
asserted over CATV under the agency’s plenary power over communications as provided in
§§ 303(a),(b),(f),(g),(i),(r), with the statement: "We find no basis in the definitions con
tained in section 3 for the assumption of authority over these systems. . . . [W]e do not be
lieve we have 'plenary power’ to regulate any and all enterprises which happen to be con
nected with one of the many aspects of communications.” Id. at 429, 18 P & F Radio Reg.
at 1600.
When urged to regulate CATV because its adverse economic impact on the broadcasting
industry had thwarted the Commission’s mandate to foster nationwide telecommunications
under §§ 1, 303, 307(b), the FCC pointed out that such a jurisdictional basis, if valid, would
be a fractional approach to the problem based on ad hoc determinations of the degree of
impact—determinations which the Commission felt it was unable to make. Id. at 430-31,
18 P & F Radio REG. at 1602. Likewise, the Commission rejected the contention that a
grant of radio facilities to a microwave common carrier which serves a CATV system should
be contingent upon a determination that the CATV would not adversely affect broadcasters
so as to be detrimental to the public interest. The Commission similarly denied that it
should act as a public "censor,” regulating the manner in which a common carrier subscriber
may use the carrier’s facilities. Id. at 431-33, 18 P & F Radio Reg. at 1603-04; see Inter
mountain Microwave, 24 F.C.C. 54,16 P & F Radio Reg. 733 (1958).
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of substantial adverse impact at that time12 or was merely the product of
independent statutory construction.
The Commission then sought to remedy this lack of jurisdiction by
legislation. The Chairman encouraged Congress to adopt either of two
pending bills in 1959;13 later, in 1961,14 the FCC proposed its own legis
lation bringing CATV within its discretionary jurisdiction. After its
lobbying had proved to no avail,15 and while CATV systems were mush
rooming throughout the country,1“ the Commission attempted to control
CATV indirectly by restrictive licensing of microwave transmitter units.11
12 The Commission’s 1959 Report indicated an awareness of the inconclusiveness of the
evidence of economic impact:
The amount and certainty of the impact which we would have to find in order to
justify a particular course of restrictive action naturally varies with the character of
the particular action to be considered. . . . [W]e conclude at this point that, con
sidering . . . the factors involved, we have not found anything which would justify
us in taking action, or seeking authority under which we could act, to bar CATV’s
from coming into or continuing to operate in a particular market.
26 F.C.C. at 424, 18 P & F P.ADio Reg. at 1595.
13 In response to the FCC’s recommendations for legislation, Senator Magnuson (D.
Wash.) introduced a bill requiring CATV systems to obtain the consent of the originating
station before redistributing signals and to carry the programs of local TV stations. S. 1801,
86th Cong., 1st Sess. (1956). After hearings on S. 1801, the Senate Interstate and Foreign
Commerce Committee recommended its own bill amending the Communications Act to give
the FCC jurisdiction over CATV. The significant provisions required: specifically excluding
CATV from the definition of a "common carrier;” licensing all CATV operators; applying
to CATV the Commission’s general rulemaking powers over radio and broadcast stations,
including Commission approval of construction permits based upon a determination of "pub
lic interest.” S. 2653, 86th Cong., 1st Sess. (1959). The bill was defeated on the Senate
floor by one vote. 106 Cong. Rec. 11462 (I960). A corresponding bill also failed pas
sage in the House. H.R. 11041, 86th Cong., 1st Sess. (1959).
14 This proposal was less comprehensive in scope than the mandatory licensing scheme
proposed in 1959 and would merely have granted the agency discretionary jurisdiction to
issue rules and regulations based upon its evaluation of public need. The intended purpose
of the legislation was to allow intervention by the Commission to protect TV broadcasters
threatened by CATV competition. 107 Cong. Rec. 2524 (1961).
15 No action was taken on the FCC proposal. Hearings on H.R. 7715 Before the
Subcomm, on Communications and. Power of the House Comm, on Interstate Commerce,
89th Cong., 1st Sess. 162 (1965) [hereinafter cited as 1965 Hearings'}.
16 For a discussion of the growth of CATV after the 1959 Report, see FCC, Interoffice
Memorandum (May 10, 1965), submitted to the House during the 1965 hearings on CATV.
1965 Hearings 91-92. See also M. Seiden, An Economic Analysis of Community
Antenna Television Systems and the Television Broadcasting Industry (1965)
(report submitted to FCC by independent economist) [hereinafter cited as SEIDEN REPORT],
17 In Carter Mountain Transmission Corp. v. FCC, the FCC denied an application of a
common carrier for permission to construct a microwave system to transmit signals to a
CATV customer due to the impact of such a grant on an existing TV station. 116 U.S. App.
D.C. 93, 321 F.2d 359, cert. denied, 375 U.S. 951 (1963). The court’s affirmance of the
Commission’s authority to consider the "end use” of common carrier facilities by a CATV
in determining the public interest as a prerequisite to granting a microwave license thus
allowed the FCC indirect control over microwave CATV. The Commission acknowledged
that this determination was a departure from its 1959 position and modified its earlier views
to that extent. Carter Mountain Transmission Corp., 32 F.C.C. 459, 464-65, 22 P & F
Radio Reg. 193, 194e (1962). In so doing it adopted the holding in Carroll Broadcasting
Co. v. FCC that the Commission must afford a licensee an opportunity to present proof of
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It proposed to attach conditions to the grant of the microwave license
which would effectively control its subsequent use by the CATV system.
This determination was implemented through proposed rules published
in the latter part of 1962 and in 1963.*18 In April 1965 the Commission
issued its First Report and Order regulating the microwave unit19*and on
the same day issued a notice of proposed rulemaking to assert jurisdic
tion over all CATV systems, whether microwave or "off-the air.”-0 On
March 17, 1966 the Commission issued rules asserting jurisdiction over
nonmicrowave systems.2122 These rules provided for carriage control,““
nonduplication proceedings,2324and various other regulations governing
the use of CATV systems. Action under these rules is pending in a num
ber of cases and jurisdiction is an issue in several of them.“4
economic injury amounting to public detriment which would result from the granting of a
license to a new station. 103 U.S. App. D.C. 346, 258 F.2d 440 (1958).
18 In 1962 the FCC proposed to condition grants of microwave licenses for CATV system
use upon the requirement that CATV not duplicate a broadcast of the local station for
thirty days before or after the time scheduled for its performance, and if requested to do so
must carry the signal of the local station without material degradation of quality. FCC No
tice of Proposed Rule Making, 27 Fed. Reg. 12,586, 12,587 (1962). The following year
the Commission issued a further notice of proposed rulemaking to extend nonduplication
rules to common carrier microwave stations serving CATV and reducing the nonduplication
requirement to fifteen days. FCC Notice of Proposed Rule Making, 28 Fed. Reg. 13789
(1963).
19 Finding that CATV’s failure or refusal to carry signals of local stations and its duplica
tion of their programs constituted unfair competition and detriment to the public interest,
the Commission required microwave CATV systems to carry signals of all local stations
without material degradation as to technical quality and to refrain from duplication simul
taneously or within fifteen days before or after. FCC, FIRST REPORT AND ORDER, 38 F.C.C.
683, 4 P & F Radio Reg. 2d 1725 (1965).
29The FCC asserted that its plenary power, contained in §§ 4(i), 303(f), (h), and (r)
gave it authority to promulgate rules to regulate CATV. FCC Notice of Inquiry and Notice
of Proposed Rule Making, and appended Commission’s Memorandum on Its Jurisdiction
and Authority, 1 F.C.C.2d 453, 4 P & F Radio Reg. 2d 1679 (1965) [hereinafter cited as
1965 Memorandum]. Jurisdiction was predicated upon a finding that CATV was engaged
in interstate communication by wire as set forth in § 1 and defined in §§ 2(a) and 3(a) of
the Communications Act. 47 U.S.C. §§ 151, 152(a), 153(a) (1964).
21 Denying that it was estopped from changing its past position, if erroneous, the FCC
reasserted the bases for jurisdiction formulated in detail in its 1965 Memorandum. FCC,
Second Report and Order, 2 F.C.C.2d 725, 6 P & F Radio Reg. 2d 1717 (1966).
22 CATV must carry all television stations placing a Grade B or better signal over the
community. Id. at 756, 6 P & F Radio Reg. 2d at 1753-54 (47 C.F.R. § 74.1103(a) (1967));
see note 27 infra. The report also required any CATV within the Grade A contour of a
TV station in one of the top one hundred markets, seeking to provide new service to its sub
scribers by importing distant signals, to show that such an extension would be in the public
interest. Id. at 788, 6 P & F Radio Reg. 2d at 1785 (47 C.F.R. § 74.1107 (1967)).
23 CATV must refrain, upon request, from duplicating programs of local TV stations
carried the same day as the local stations. The nonduplication requirement applies only to
prime-time network programs and only if they are presented by local stations entirely within
what is locally prime time. Id. at 750-54, 6 P & F RADIO Reg. 2d at 1747-51 (47 C.F.R.
§§ 74.1103(f),(g) (1967)).
24 See, e.g., South Side Cable Co. v. FCC, ------ F.2d ------ (3d Cir. 1967); Black Hills
Video Corp. v. FCC,------ F.2d------- (8th Cir. 1967); Valley Vision, Inc. v. FCC,------ F.2d
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Thus far the circuit courts have rendered two decisions under these
rules. The second, Buckeye Cablevision, Inc. v. FCC1'1 has been the only
case thus far presenting the question of jurisdiction of the FCC to regu
late nonmicrowave CATV systems pursuant to the rules issued by the
Commission in March of 1966. The FCC had issued a cease and desist
order25
26 requiring Buckeye to refrain from carrying to its subscribers the
signal of a television station located outside the Grade B contour2,28
30in
29
which it operated. Buckeye challenged this order on the ground that it
exceeded the jurisdiction of the Commission. It contended that the only
possible basis of jurisdiction was under title III of the Act2b and that
Buckeye fell without title III because it was not a broadcaster within the
meaning of those sections.29 The company also contended that it could
not be regulated under the Act because it was not engaged in interstate
commerce.
------ (9th Cir. 1967); Total Telecable, Inc. v. FCC,------ F.2d------- (9th Cir. 1967). See also
Channel 9 Syracuse, Inc. v. FCC, 385 F.2d 969 (D.C. Cir. 1967) (upholding petitions for
waiver under 1966 rules and affirming jurisdiction over CATV).
25 387 F.2d 220 (D.C. Cir. 1967) (Bazelon, C.J.; Prettyman & Danaher, JJ.).
26 3 F.C.C.2d 798 (1967). The "distant signal” rules, published in the 1966 Second Re
port and Order, provide:
No CATV system operating within the predicted Grade A contour of a television
broadcast station in the 100 largest television markets shall extend the signal of a
television broadcast station beyond the Grade B contour of that station, except upon
a showing, approved by the Commission, that such extension would be consistent
with the public interest, and specifically the establishment and healthy maintenance
of television broadcast service in the area.
Supra note 21, at 725 (47 C.F.R. § 74.1107 (1967)). Buckeye carried distant signals from
station WJIM-TV, Lansing, Michigan to Toledo, one of the one hundred largest markets.
387 F.2d at 222-23.
27 A Grade A contour was defined as the service area in which a good picture is avail
able 90 percent of the time at 70 percent of receiver locations; a Grade B contour is the line
representing the service area in which a good picture is available 90 percent of the time at
50 percent of receiver locations. These two grades of service were established in FCC, SIXTH
Report and Order. 17 Fed. Reg. 3905, 3915, 1 P & F Radio Reg. 91:601, 91:630
(1952) (47 C.F.R. § 73.683(a) (1967)).
28 47 U.S.C. § 301 (1964). Having previously denied title II as a basis for jurisdiction,
the Commission relied on §§ 303(f), (h), and (r) of title III as the means to implement its
control over CATV. See 387 F.2d at 223-24.
29 Relying on Regents of Univ. Sys. of Ga. v. FCC, Buckeye contended that the FCC’s
authority under title III is limited to licensing of broadcasters. 338 U.S. 586 (1950). The
Commission, it asserted, could not invoke these provisions to control the signals of CATV
which is not a broadcaster since it does not employ radio frequencies. The court of appeals
attempted to distinguish Carroll, without determining the extent to which the decision is still
valid, on the grounds that the Supreme Court restricted the FCC’s powers to licensees only
at a time when the agency had no power to issue cease and desist orders. The inference
suggested by the court’s distinction is apparently that the subsequent grant of general cease
and desist power by Congress "correspondingly expanded the Commission’s power to pro
tect the regulatory scheme.” 387 F.2d at 225; see
U.S.C. § 312(b) (1964).
30 Appellant argued that its facilities were wholly intrastate since the actual service of a
CATV system—the distribution of television signals—occurs completely within one state.
Supplemental Brief for Appellant at 7-8, Buckeye Cablevision, Inc. v. FCC, 387 F2d 220
(D.C. Cir. 1967).
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The court, adopting the reasoning of the Commission,31 decided that
even though Buckeye was not a broadcaster within the meaning of title
III of the act, it came within FCC jurisdiction since it was an "aligned activitfy] which may affect the regulatory system entrusted to the agency.”32
The actual basis of jurisdiction was found in section 1 of the Communi
cations Act which describes the scope of the legislation as encompassing
all forms of interstate and foreign communication by wire or radio.33

The court of appeals rejected the argument that Buckeye was not en
gaged in interstate commerce, holding it a link in the interstate transpor
tation of television signals.34 The court recognized the existence of an
implied agency power3'* as the basis of jurisdiction and affirmed the "emi
nently reasonable course” followed by the Commission. Chief Judge
Bazelon’s decision was the product of a vacuum of regulation which has
allowed the uninhibited growth of CATV with its potential threat to
licensed television.3637 It is questionable, however, whether the court
chose the most prudent vehicle to establish FCC control.
Although FCC jurisdiction over nonmicrowave CATV was not the
issue before the Ninth Circuit in Southwestern Cable Co. v. United
States?' that court’s decision has cast considerable doubt upon the Com
31 Compare 1965 Memorandum, supra note 20 (jurisdictional arguments), with Buckeye
Cablevision Corp. v. FCC, 387 F.2d at 223 nn.7-11 (court citations).
32 387 F.2d at 225. The court proposed, as demonstrable proof of the close interrelation
ship between CATV and regulated broadcast stations, the impact of CATV on UHF, its entry
into large markets, and resulting audience fragmentation. It declared: "It is clear that a CATV
system is more than simply a passive recipient of television signals, indistinguishable from a
rooftop antenna; CATV systems engage in commercial retransmission of the signals they re
ceive.” Id. n.19.
33 The court adopted the FCC’s determination that CATV systems are engaged in "com
munications by wire” as set forth in 47 U.S.C. § 151 (1964). Id. at 223; see note 3 supra.
34
We reject Buckeye’s further contention that it engages only in intrastate com
merce and is therefore exempt from FCC regulation. Although Buckeye and its
customers are located in the Toledo area, its facilities are a link in the interstate trans
portation of television signals. It receives programs which originate outside the state
and retransmits them by cable to its customers.
Id. at 225.
35 The court sanctioned the Commission’s promulgation of distant signal rules as a valid
use of implied agency power to deal with new developments which were unanticipated when
the enabling legislation was enacted. See American Trucking Ass’n v. United States, 344
U.S. 298 (1953); National Broadcasting Co. v. United States, 319 U.S. 190 (1943); Phila
delphia Television Co. v. FCC, 123 U.S. App. D.C. 298, 359 F.2d 282 (1966).
36 Chief Judge Bazelon’s concern with the need for regulation, even on an ad hoc basis,
is manifest in his statement: "The growth of CATV is so rapid that, if it is allowed to pro
ceed unabated, harm to the regulatory scheme can occur before the FCC can act.” 387 F.2d
at 224.
37 378 F.2d 118 (9th Cir.), cert, granted, 389 U.S. 911 (1967). The court focused upon
the Commission’s power under §§ 4(i) and 3O3(r) to issue an interim order against a non
microwave CATV system and limited its holding to vacating the order thereby sidestepping
the jurisdictional issue. In contrast, the decision in Buckeye, upholding the FCC’s cease and
desist power to enforce its distant signal rules, was reached after the court affirmatively re
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mission’s attempted regulation in this area.38 Pursuant to its general
rulemaking authority under sections 4(i)39 and 303 (r),40 the FCC had
issued an interim order preventing expansion of petitioners’ CATV ser
vices41 pending a hearing upon its impact on existing television service
in the area. Southwestern Cable contended that such a prohibitory order
could only be issued pursuant to the Commission’s cease and desist power
under section 31242 and not under sections 4(i) and 3O3(r), which re
late to the licensing function of the Commission and are not valid against
nonlicensees. Citing Regents of the Univ. Sys. of Ga. v. Carroll,43 the
solved the "threshold question” of “whether the FCC has jurisdiction to regulate those CATV
systems which employ no microwave transmission.” 387 F.2d at 223.
38 The effect of the court’s restriction of the Commission’s rulemaking powers under §§
4(i) and 3O3(r) is a direct challenge to the agency’s primary means of control. The FCC
argues that:
The power to issue interim orders to maintain the status quo while the Commission
investigates the impact of CATV in particular markets is not merely useful; it is in
dispensable to the Commission’s effective performance of its statutory responsibilities.
CATV presents novel problems; neither the Commission nor the industry has yet
been able to fully assess the impact which this new development may have on broad
casting. The thrust of the Commission’s rules, therefore, is not to prevent the de
velopment of CATV but to permit the examination, on an ad hoc basis, of its effect
on particular markets and on the Commission’s allocation of television services ....
But such an examination could be completely frustrated if CATV systems were to
mushroom in the very markets under study while the Commission was proceeding
to ascertain the facts and make informed determinations. Unless the status quo is
maintained in the interim, the Commission’s investigation may be mooted by a fait
accompli.
Petitioners’ Brief for Certiorari at 17, FCC v. Southwestern Cable Co., 389 U.S. 911 (1967).
39 “The Commission may perform any and all acts, make such rules and regulations,
and issue such orders, not inconsistent with this chapter, as may be necessary in the execution
of its functions.” 47 U.S.C. § 154(i) (1964).
40“[T]he Commission . . . shall [mjake such rules and regulations and prescribe such
restrictions and conditions, not inconsistent with law, as may be necessary to carry out the
provisions of this chapter, or any international radio or wire communications treaty . . . .”
47 U.S.C. § 303(r) (1964).
41 In response to the petition for temporary relief by Midwest Television, Inc., a licensee
of a VHF station in San Diego and intervenor in the case, the Commission limited South
western to (1) delivering Los Angeles signals to subscribers in the area which it served on
Feb. 15, 1966; (2) adding subscribers in other areas, but limiting carriage to San Diego
signals; and (3) continuing to provide the service it had been providing prior to the date
of the order. 378 F.2d at 120. See Petitioners’ Brief for Certiorari at 15-18, Midwest Tele
vision, Inc. v. Southwestern Cable Co., 389 U.S. 911 (1967).
42 47 U.S.C. § 312(b) (1964). The FCC denied petitioners’ claim that the order was a
cease and desist order and disclaimed § 312 as the basis for the order. See note 29 supra
and accompanying text.
43 338 U.S. 586 (1950). In Carroll, the FCC had determined that renewal of a license
would be detrimental to the public interest unless the radio station owner repudiated a con
tract in which it promised to buy all the stock of a broadcasting company which formerly
operated the station. The Supreme Court affirmed the state court’s decision allowing re
covery for breach of the contract since the defense of impossibility was a matter of state law
and found no violation of the supremacy clause since the FCC had no power to affect the
contractual rights of parties. Id. at 594, 603. The opinion stated that the Commission’s
regulatory powers center around the grant of licenses, as determined by the public interest,
and that the FCC has no power to apply any sanctions other than a refusal or revocation of
a license to enforce its decisions. Id. at 602.
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court upheld petitioners’ contention and ruled that, given the power to
issue cease and desist orders under section 312 with its procedural safe
guards,4445
47the FCC could not invoke sections 4(i) and 303(r) against
46
petitioners who were nonlicensees.40
Despite the limited nature of the holding, there is dictum in the opin
ion questioning the Commission’s general jurisdiction in this area. Judge
Barnes cited a dissenting opinion by Commissioner Loevinger in a memo
randum opinion and order in which he questioned the validity and wis
dom of the asserted jurisdiction.41’
In the past, the FCC has sanctioned the development of CATV as an
auxiliary service supplementing the inadequate program reception of rural
viewers.4’ In its rapid national expansion into large urban markets,
CATV has evolved beyond this traditional role.4849Its growth has signifi
cantly challenged40 the viability of the local broadcast station50 and the
44 Section 312 requires the FCC to serve an order to show cause why a cease and desist
order should not be issued and puts the burden of proof on the FCC. 47 U.S.C. §§ 312(c),
(d),(e) (1964); see Brief for Respondent at 47-51, United States v. Southwestern Cable Co.,
(U.S. Oct 23, 1967) (No. 363).
45 Inferring that when Congress gave the Commission the power to issue permanent
cease and desist orders for violations of the Act, "it was not duplicating an already existing
power,” the court concluded that the FCC had no power to issue a temporary restraining
order under another section. 378 F.2d at 124.
46 378 F.2d at 121 n.2. In the memorandum, issued on January 19, 1967, the Com
missioner pointed out that "it is by no means clear that there is a majority of the Commission
in support of the jurisdiction that is in fact being exercised.” For further indication of the
Ninth Circuit’s view of the FCC’s jurisdiction over nonmicrowave CATV, see Valley Vision,
Inc. v. United States,------ F.2d ------ (9th Cir. 1967), where the same court stayed a cease
and desist order issued for violation of CATV rules and cited the present case as authority.
47 The FCC’s position was summarized by Chairman Henry:
As stated, the Commission . . . determined that CATV can make a very valuable
contribution toward the achievement of expanded television reception services. Peo
ple want the three network services, independents, and educational stations. The
growth of CATV, of translators, and other auxiliary methods demonstrates this. We
believe, however, that the CATV’s growth should be supplementary to that of broad
cast facilities—and not at their expense or inhibition ....
7965 Hearings, supra note 15, at 8. See also 1959 Report, supra note 5, at 407-09, 18
P & F Radio Reg. at 1577-80; Hearings on H.R. 12914, 13286, 14201 Before the House
Comm, on Interstate and Foreign Commerce, 89th Cong., 2d Sess. 29-30 (1966) [hereinafter
cited as 1966 Hearings'}.
48 See 1966 Hearings 29. For a factual treatment of CATV expansion, see FCC, Second
Report and Order, 2 F.C.C.2d 725, 6 P & F Radio Reg. 2d 1717 (1966).
49 For FCC treatment of economic impact, see 1959 Report, supra note 5, at 413-26,
18 P & F Radio Reg. at 1586-98; FCC, First Report and Order, supra note 19, at 688713, 4 P & F Radio Reg. 2d at 1731-59 (1965); FCC, Second Report and Order, supra
note 21. See generally SEIDEN REPORT, supra note 16.
50 The main argument proffered by the broadcasters is that CATV effects audience frag
mentation which, in turn, causes loss of advertising, programs, and viewers and prevents the
development of local stations. When a television set is connected to a CATV system by
cable, the antenna receiving the local station is disconnected, thus preventing the local sta
tion from being received by the viewer unless the CATV carries it, the antenna is recon
nected, or a switcher device installed. When the local station is carried, its ability to attract
an audience, hence advertisers, is weakened since the viewers’ attention is divided among
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development of UHF."1 Recognizing that its coordination of telecom
munications cannot be effective if an increasingly important segment of
that industry remains unregulated, the FCC has been forced to modify
its views on CATV.
Stressing CATV’s close relationship to, yet absence from, the Com
mission’s regulatory scheme,02 the FCC has asserted that its authority to
regulate nonmicrowave CATV is inherent in the plain words of the
statute, which created the agency for the purpose of "regulating inter
state and foreign commerce in communication by wire and radio so as to
make available, so far as possible, to all the people of the United States
a rapid efficient, Nation-wide, and world-wide wire and radio communi
cation service . . . .”53 In determining that CATV came within the ambit
of section 1, the Commission found the system to be "interstate com
munication by wire” as defined in section 3 of the Act:'*4 "wire com
munication,”'’'1 since it transmits by wire and is an instrumentality for
the receipt and forwarding of communication; "interstate,”5051
*57because it
55
54
53
52
forms a connecting link in the chain of communications between the
origin (transmittor) and reception (viewing public)
Granted the need for regulation, the existence of statutory jurisdic
tion as construed by the FCC is still questionable. The Commission’s
reliance on the broad declaration of scope and purpose in sections 1 and 3
has been attacked on the grounds that these sections are merely prefatory
the many programs available and since the same program, offered by the local station, is
duplicated by CATV distant signals. Advertisers who buy time based upon size of audience
are less willing to subscribe to local stations, particularly since their ads, placed in the pro
grams of large urban stations, are often carried to the local community by CATV distant
signals.
51 Since the ultra high frequency band was made available to television by the FCC, it
has greatly increased the number of channels and possible station assignments. But UHF
has labored under many handicaps: its audience is limited to about 10 percent of the viewers
during prime time; many sets are not equipped with UHF receivers and those that are,
present the viewer with the inconvenience of focusing them; UHF is more dependent on
outside antennas easily affected by leakage from the CATV cable. See FCC, First Report
and Order, supra note 19, at 690, 4 P & F Radio Reg. 2d 1725 (1965).
52 The "close relationship” is predicated upon the interception and extension of television
signals by CATV on the one hand and the FCC’s responsibility for a just allocation of radio
frequencies via licensing (§ 307(b)) and its authority to establish zones or areas to be served
by each station (§ 303(h)) on the other. See generally Brief for Petitioners, United States
v. Southwestern Cable Co. (U.S. Oct. 23, 1967) (No. 363).
53 47 U.S.C. § 151 (1964).
54 Notes 20-21 supra and accompanying text.
55 47 U.S.C. § 153(a) (1964).
™ld. §§ 153(a),(b).
57 The transmission of a television signal is in interstate commerce, and the extension of
such a communication, though the extension itself is within one state, is part of interstate
commerce. See Idaho Microwave, Inc. v. FCC, 122 U.S. App. D.C. 253, 352 F.2d 729
(1965); cf. Federal Radio Comm’n v. Nelson Bros. Bond & Mortgage Co., 289 U.S. 266
(1933).
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and do not confer jurisdiction.58 Although there are dicta in some cases
implying that jurisdiction emanates from such broad provisions when the
activity sought to be regulated is detrimental to the very purpose of the
statute,59 an examination of these cases reveals that it is the applicability
of a specific power to a practice that is in question and not the funda
mental issue of jurisdiction.60
Alternatively, assuming the Commission has jurisdiction, it has been
urged that nonmicrowave CATV is not within the category of interstate
communication by wire for two reasons. First, the FCC’s control over
communication by wire, as defined in section 3(a), is restricted to trans
mission, not reception.61 CATV systems do not "transmit”; instead, they
58 Commissioner Loevinger has dissented from the exercise of jurisdiction on these grounds:
The section on definitions confers no jurisdiction at all. Many terms are defined in
the same section, including the terms "United States," "person” and "State commis
sion.” It is obvious that the FCC does not have jurisdiction over the United States,
over States commissions or over all persons. The terms defined have legal signifi
cance only to the extent that they are used in other sections of the statutes. But one
will search in vain for any section which expressly confers jurisdiction upon the
Commission ....
1965 Memorandum, supra note 20, at 490, 4 P & F Radio Reg. 2d at 1719-20.
59 In American Trucking Ass’n v. United States, the Supreme Court held that the ICC,
pursuant to its statutory duty "to administer, execute, and enforce all provisions of this part,
to make all necessary orders . . . and to prescribe rules, regulations, and procedure for such
administration,” could regulate leasing practices which may frustrate its regulatory scheme.
"We hold then that the promulgation of these rules for authorized carriers falls within the
Commission’s power, despite the absence of specific reference to leasing practices in the Act.”
344 U.S. 298, 311-12 (1953). In similar language the Supreme Court affirmed the FCC’s
power, under 47 U.S.C. § 303 (1964), to adopt regulations providing that broadcasting li
censes shall not be granted to stations engaging in specific practices deemed inconsistent with
the public interest:
True enough, the Act does not explicitly say that the Commission shall have power
to deal with network practices found inimical to the public interest. But Congress
was acting in a field of regulation that was both new and dynamic. ... In the context
of the developing problems to which it was directed, the Act gave the Commission
not niggardly but expansive powers. . . .
. . . While Congress did not give the Commission unfettered discretion to regulate
all phases of the radio industry, it did not frustrate the purposes for which the Com
munications Act of 1934 was brought into being by attempting an itemized catalogue
of specific manifestations of the general problems for the solution of which it was
establishing a regulatory agency.
National Broadcasting Co. v. United States, 319 U.S. 190, 218-19 (1943).
60 See Clear Channel Broadcasting Serv. v. United States, 109 U.S. App. D.C. 88, 284
F.2d 222 (1960) (§ 3O3(r) gives FCC broad powers over skywave interference). In another
case the court described the powers of the Federal Power Commission in language applicable
to the authority of the FCC: "All authority . . . need not be found in explicit language. . . .
While the action of the Commission must conform with the terms, policies and purposes of
the Act, it may use means which are not in all respects spelled out in detail.” Public Serv.
Comm’n v. FPC, 117 U.S. App. D.C. 195,199, 327 F.2d 893, 897 (1964).
61 47 U.S.C. § 153(a) (1964). All of the specific statutory provisions in title III relate
to transmission, as set forth in § 301, which states: "It is the purpose of this chapter ... to
maintain control of the United States over all channels of interstate and foreign radio trans
mission." Id § 301 (emphasis added). The Commission recognized that its jurisdiction did
not extend to reception in its comments before Congress in urging passage of the all channel re
ceiver law: "Our request for this legislation is an expression of our feeling that in the area
of television reception systems, our present authority is not commensurate with our respon-

1968]

Circuit Note: Administrative

607

receive signals from broadcasting stations and distribute them to their
subscribers.02 Second, wholly intrastate wire relay systems of CATV can
not be brought within the scope of interstate commerce merely because
they intercept a transmitted broadcast signal.63 Such a construction of
interstate commerce, it is argued, constitutes an unauthorized extension of
FCC jurisdiction over the television viewer whose set also receives such
signals.61 The impact of this contention is weakened, however, in view
of the recently enacted "all channel receiver legislation,”60 in which
Congress granted the FCC regulatory authority over television receivers.
Although the statute only amended the Communications Act by giving
the Commission authority to require that all TV receivers shipped in in
terstate commerce be equipped to handle all frequencies allocated by the
FCC, statements in the Senate Report accompanying the legislation, that
television receivers are themselves instrumentalities of interstate com
merce, indicate that ultimate reception is not beyond the control of the
FCC.
Ultimately, the issue of jurisdiction is rooted in considerations of
policy and its proper mode of implementation. Given some basic agreesibilities.” Hearings on H.R. 8031 Before the House Comm, on Interstate and Foreign Com
merce, 87th Cong., 2d Sess. 7-8 (1962).
62 The FCC, on the contrary, has determined that CATV is engaged in transmission, not
reception, because it "is so closely connected to the actual transmission of the signal in inter
state commerce that it is a part of it; that the interstate transmission has not ceased, at least at
the point where the CATV operator gets into the act." 1966 Hearings, supra note 47, at 58
(statement of Chairman Henry).
63 CATV systems have challenged the Commission’s declaration that:
The law is clear that the mere location of communication facilities wholly within
one state does not establish that the communication service rendered over such fa
cilities is an intrastate service and that a communications service can be interstate . . .
and subject to the Commission’s jurisdiction even though all the facilities are located
within the confines of one state.
1965 Memorandum at 479, 4 P & F Radio Reg. 2d at 1707-08; see note 30 supra. Pro
ponents of the intrastate theory point to § 152(b) which specifically states that nothing in
the Act shall be construed to give the Commission jurisdiction with respect to "intrastate
communication service by wire or radio of any carrier” or "any carrier engaged in interstate
or foreign communication solely through connection by radio, . . . with facilities located in
an adjoining state ... of another carrier ..." as excluding both CATV relay companies and
nonmicrowave CATV from the Commission’s jurisdiction. 47 U.S.C. § 152(b) (1964).
In response, it can be argued that intrastate relay companies using wire are connected by
radio with out-of-state broadcasters, not carriers, and the manifest Congressional intent was
to deny the FCC jurisdiction over intrastate carriers which are not a part of a single integrated
system.
64 Although television sets fall within the FCC’s asserted jurisdiction over any instru
mentality which is incidental to the process of transmitting pictures or sounds or which
forms a connecting link in the chain of communications between the transmitting station
and the receiving public, the Commission has disclaimed any jurisdiction over the TV
viewer "because he is not in the business of transmitting signals, or being a part of the trans
mission of the signal. He simply has the set and listens.” 1966 Hearings, supra note 47,
at 57 (statement of Chairman Henry).
65 47 U.S.C. § 303(s) (1964).
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mentbG that CATV should be regulated and that the FCC is the appropri
ate agency for regulation, the question is: can the underlying authority
be found within the present language of the Communications Act or is a
separate congressional enactment necessary? Proponents of the former
position contend that, in view of continued congressional inaction'” and
the increasing need for regulation, a liberal statutory construction, con
sistent with the purpose of the Act, establishes jurisdiction. Proponents
of additional legislation urge that neither legislative inaction nor policy
needs justify the use of broad statutory construction to create jurisdiction,
which can only be conferred by legislative grant. Such a course, it is
asserted, would establish a precedent both dangerous and contrary to
legal process by allowing an administrative agency unlimited discretion
to extend its jurisdiction whenever its evaluation of policy needs so dic
tated.
Surely the FCC is acting within the scope and consistent with the
purpose of the Communications Act in its regulation of CATV. The
fact that CATV does not fall neatly within the definitive jurisdictional
sections of the statute does not indicate a clear legislative intent to exclude
the industry from regulation; it merely reflects a practical problem:
CATV was not in existence at the time the statute was drafted. Broad
powers have been conferred upon the Commission to effectuate the pur
pose of the Act. Restrictive statutory interpretation should not be em
ployed to defeat the congressional mandate. Although a separate legis
lative enactment precisely delineating the scope and method of regula
tion of CATV might be deemed desirable, it is not necessary and would
merely reiterate much of the authority presently vested in the Commission
by the statute.
66 See Statement of Frederick W. Ford, President of National Community Television
Association, Inc., explaining CATV position to Congress and advocating limited jurisdiction
for the FCC over CATV systems. 1966 Hearings, supra note 47, at 115-16.
67 Among the legislative bills proposed but not enacted are: H.R. 13286, 89th Cong., 2d
Sess. (1966); H.R. 7715, 89th Cong., 1st Sess. (1965); H.R. 6864, 87th Cong., 1st Sess.
(1961); H.R. 11041, 86th Cong., 1st Sess. (1959); S. 3017, 89th Cong., 2d Sess. (1966);
S. 1044, 87th Cong., 1st Sess. (1961); S. 2653, 86th Cong., 1st Sess. (1959); S. 1801, 86th
Cong., 1st Sess. (1959).

RECENT DECISIONS
UNION DISCIPLINE: THE INDIFFERENT UNION
MEMBER—TAFT-HARTLEY’S FORGOTTEN MAN
Local 171, Pulp & Paper Workers (N.L.R.B. 1967)

Section 7 of the Taft-Hartley Act12*permits employees to refrain from
all union activities except the tender of uniform dues and initiation fees
which may be required pursuant to a valid union security agreement/
This right is implemented by section 8(b)(1)(A) which provides:
It shall be an unfair labor practice for a labor organization or its agents
... to restrain or coerce . . . employees in the exercise of the rights
guaranteed in section 7: Provided, That this paragraph shall not impair
the right of a labor organization to prescribe its own rules with respect
to the acquisition or retention of membership therein . . . ,8

Additionally, section 8(b)(2) prohibits a union from causing or attempt
ing to cause an employer to discriminate against an employee whose
membership is terminated for reasons other than his failure to tender the
required "periodic dues and the initiation fees.”45*
In an effort to boost member participation, Local 171, Association of
Western Pulp and Paper Workers, amended its bylaws to provide for
monthly dues of six dollars and a refund of two dollars contingent upon
attendance at meetings.0 A union member, three months delinquent un
der the new dues structure, was notified that unless payment of his ar
rears and a new initiation fee required for reinstatement were forthcom
ing, the union would request the employer to discharge him under the
1 Labor Management Relations Act (Taft-Hartley Act) § 7, 29 U.S.C. § 157 (1964).
2 Union security agreements are sanctioned in section 8(a)(3) which makes it an unfair
labor practice for an employer to discriminate with regard to employment on the basis of union
membership:
Provided, That nothing in this Act . . . shall preclude an employer from making an
agreement with a labor organization ... to require as a condition of employment
membership therein on or after the thirtieth day following the beginning of such
employment or the effective date of such agreement, whichever is the later ....
Id. § 8(a)(3), 29 U.S.C. § 158(a)(3) (1964). Establishment of such an agreement requires
the support of a majority of the employees. Id. §§ 9(a), (e), 29 U.S.C. §§ 159(a), (e) (1964).
*ld. § 8(b) (1) (A), 29 U.S.C. § 158(b) (1) (A) (1964).
* W. § 8(b)(2), 29 U.S.C. § 158(b)(2) (1964).
5 Prior to July, 1965, union dues were $3.75 per month with no refund. Following the
adoption of the incentive plan monthly meeting attendance increased from 45 to 140 out of a
total membership of 325 employees. In April, 1966, about one month after the charge was
filed, the union bylaws were again amended to eliminate the refund provision; dues remained
at $6.00 per month. Local 171, Pulp & Paper Workers, 165 N.L.R.B. No. 97 (1967) (Trial
Examiner's decision).
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existing union security agreement.6 The member paid "under protest”
and filed an unfair labor practice charge alleging union violation of sec
tions 8(b)(1)(A) and 8(b)(2).7
It is well settled that, with the exception of periodic dues and initia
tion fees uniformly required under a valid union security agreement, a
union is prohibited from enforcing its rules by threatening or affecting a
member’s job security.8 Thus, employees are free to "exercise their right
to ... be good, bad, or indifferent members . . . without imperiling their
livelihood.”9 Internal union discipline, however, such as fines and as
sessments, not directly affecting job status, has been held to come within
the protection of the proviso to section 8(b)(1)(A).10 Prior to Local 171,
Pulp & Paper Workers?1 the Board had viewed any dues refund predi
cated on meeting attendance as a fine and had held that the utilization of
the union security agreement as a means to compel payment thereof was
violative of sections 8(b)(1)(A) and 8(b)(2).12 In Pulp Workers, the
6 The Pulp Workers contract required all employees, with certain specified exceptions, "to
join the Union as a condition of employment and to remain members in good standing. . . .”
Id. at ------ .
7 Labor Management Relations Act (Taft-Hartley Act) §§ 8(b) (1) (A), (2), 29 U.S.C.
§§ 158(b)(1)(A), (2) (1964). An 8(b)(2) violation is always accompanied by an 8(b)
(1) (A) violation but the converse is not true, as evidenced by the Trial Examiner’s dismissal
of the 8(b) (2) complaint: "It is one thing to possess the means of causing a discrimination,
or to threaten to use such means and violate Section 8(b)(1)(A) of the Act in so doing; but
until Respondent has approached the Employer on the matter, he has not committed an 'act’
proscribed in Section 8(b) (2) of the Act.” 165 N.L.R.B. at------ .
8 District Council of Carpenters (Associated Home Builders, Inc.), 145 N.L.R.B. 1775
(1964) (dues applied to fine); Local 3, Office Workers (Bloomingdale’s), 107 N.L.R.B. 191
(1953) (dues applied to fine); Local 1264, Radio Broadcast Technicians (Pape Broadcasting
Co.), 104 N.L.R.B. 29 (1953), enforced sub nom. NLRB v. Pape Broadcasting Co., 217 F.2d
197 (5th Cir. 1954) (discharge requested for dual unionism); Westinghouse Elec. Corp., 96
N.L.R.B. 522, enforced sub nom. NLRB v. Local 504, Machinists, 203 F.2d 173 (9th Cir.
1951) (underlying reason for discharge was failure to pay fine).
9 Radio Officers’ Union v. NLRB, 347 U.S. 17, 40 (1954).
10E.g., District Council of Carpenters (Associated Home Builders, Inc.), 145 N.L.R.B.
1775 (1964); Local 283, UAW (Wisconsin Motor Corp.), 145 N.L.R.B. 1097 (1964). It has
been held, however, that fines for filing charges with the Board without exhausting internal
remedies are violative of § 8(b) (1) (A). Local 138, Operating Eng’rs. (Charles S. Skura, 148
N.L.R.B. 679 (1964); accord, Local 238, Wood, Wire & Metal Lathers, 156 N.L.R.B. 997
(1966); H.B. Roberts, 148 N.L.R.B. 674 (1965 ), enforcement denied, 350 F.2a 427 (D.C. Cir.
1965). The Skura doctrine is recognized as an exception based on the public policy in per
mitting employees free access to the Board to vindicate their § 7 rights. See Local 4028, Steel
workers (Pittsburgh-Des Moines Steel Co.), 154 N.L.R.B. 692 (1965); Tawas Tube Prod., Inc.,
151 N.L.R.B. 46 (1965).
1U65 N.L.R.B. No. 97 (1967).
12Local 673, Food Workers (Poultry Packing Co., Inc.), 142 N.L.R.B. 768 (1963);
Leece-Neville Co., 140 N.L.R.B. 56 (1962). Both cases involved a dues arrangement identical
to the one in this case.
In Leece-Neville, the Board urged:
There is no issue in this case as to the legality, standing alone, of the method used
internally by the Union to stimulate attendance. What is in issue, and what we are
finding unlawful, is the enforcement of the disparity in the Union’s dues structure,
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Board removed the refund from the proscription of section 8(b)(2) by
characterizing it not as a fine, but as a reward, not differing "from the
use of union funds ... for the service of refreshments, the award of
prizes, or entertainment at meetings.”13 Although such an arrangement
must be coercive irrespective of the label,14 the Board found this type of
coercion to be an internal union affair and hence protected by the pro
viso. Thus, it appears that, short of a literal violation of section 8(b)(2),
in form as well as substance, a union may now resort to the union secu
rity agreement as a lever in its appeal for member participation.1'*
Pulp Workers typifies the Board’s tendency in union discipline cases
to resort primarily to broad policy determinations rather than embark
upon the muddied waters of statutory interpretation.16 The significance
predicated on attendance or nonattendance at union meetings, through utilization of
the union-security agreement ....
140 N.L.R.B. at 62. Exactly what method, standing alone, was not in issue, is not clear. The
Board’s apparent confusion was a result of its failure to distinguish the 8(b) (1) (A) violation
from the 8(b)(2) violation.
13 165 N.L.R.B. at------ . If the $2.00 payment is viewed as a reward, unrelated to dues,
it is difficult to find discrimination in the dues structure. Expressly overruling Leece-Neville
and Food Workers, the Board concluded:
We cannot agree that, because the Union’s bylaws spoke in terms of refunding a
portion of dues for attending these monthly meetings, the refund was converted pro
tanto into a penalty upon those members who did not attend. . . . Each member was
assessed an equal amount of dues, and each member was accorded an equal oppor
tunity to share in the reward ....
Id. at------ . But see Local 12, UAW (Electric Auto-Lite Co.), 92 N.L.R.B. 1073 (1950), en
forced, 196 F.2d 500 (6th Cir.), cert, denied, 344 U.S. 823 (1952). In the latter case, the
union’s bylaws were amended to provide for an increase in the regular monthly dues from $1.50
to $2.00 with the further provision that members who attended monthly meetings would be
exonerated from payment of the additional 50 cents by presenting a card furnished for this pur
pose at union meetings. Finding 8(b) (1) (A) and 8(b) (2) violations, the Board urged that,
"regardless of the means adopted to institute this charge, the necessary and intended effect was
to fix a penalty upon those members who did not attend monthly meetings.” 92 N.L.R.B. at
1074 (1950). Interestingly, while the Pulp Workers opinion focuses on the uniformity of
the dues structure, the Board adopted the Trial Examiner’s recommendation that the 8(b) (2)
complaint be dismissed on the ground that respondent never approached the employer. See
note 7 supra.
14 Financial coercion transends semantic distinctions and classifications. It is solely a mat
ter of dollars and cents. If, as the board admits, a fine enforced by recourse to the union se
curity agreement is coercive, it is difficult to see how a dues arrangement which results in an
identical financial burden on the noncomplying member can be any less coercive merely by
virtue of its being labeled a reward. Chairman McCulloch strongly objected to any implication
that a change in label was sufficient to avoid the proscription of section 8(b) (1) (A).
By giving a member the alternative of either paying a charge for his non-attendance
at meetings or losing his job, a union coerces him in the exercise of his Section 7
right to remain aloof from the union. The simple expedient of labeling the charge
a "refund” for those who attend meetings, rather than a "fine” on those who do not,
should not enable a party to circumvent the clear proscription of the Act.
165 N.L.R.B. at------- (McCulloch, Chairman, & Jenkins, Member, dissenting).
15 The scope of the decision should not be underestimated. As stated by the dissent: "The
variety of other desirable union objectives that might also be powerfully fostered by such
threats to job rights under union shop contracts on nonperformance of the desired act or the
alternative payment, is limited only by the ingenuity and imagination of resourceful union
leaders.” 165 N.L.R.B. at ------ .
16
generally Moore, The Conflict Between Union Discipline and Union Security, 18
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of this position is more readily apparent when viewed in the light of
NLRB v. Allis-Chalmers™ in which the Supreme Court, eleven days ear
lier, had chosen to adopt a similar broad-based determination.
In Allis-Chalmers, the union, operating under a union shop contract,
had fined several of its members who had crossed its picket line during
an authorized strike. When the members refused to pay, the union
sought court enforcement of the penalties.*18 The employer, Allis-Chal
mers, thereafter filed an unfair labor practice charge, alleging that the
fined members were coerced in the exercise of their section 7 right to
refrain from striking, in violation of section 8(b)(1)(A). In a lengthy
five-to-four decision,19 the Court held that the imposition and court en
forcement of fines on full union members20 "who decline to honor an
authorized strike” is not within the proscriptive perimeter of section 8(b)
(1)(A).21 It is clear that a fine enforced exclusively by suspension or ex
pulsion from the union is not violative of section 8(b)(1)(A) since pay
ment thereof is merely an alternative to a penalty (loss of union mem
bership), which although coercive is expressly permitted by the proviso.22
Lab. L.J. 116, 120 (1967); Summers, The Law of Union Discipline: What the Courts Do in
Fact, 70 YALE L.J. 175 (I960). Illustrative of this approach is the apparent flexibility with
which the 8(b) (1) (A) proviso has been interpreted. Neither the courts nor the Board at
tempt to justify their view by recourse to the statute. For example, the Board has rationalized
the Skura doctrine, by distinguishing between a union’s right, under the proviso, to discipline
members attacking its very existence and its right to discipline members for seeking redress
for violation of individual rights. Tawas Tube Prod., Inc., 151 N.L.R.B. 46 (1965); see note
10 supra. The Seventh Circuit has construed the proviso as protecting fines for violation of
union rules which concern "only the relations between employees and their union,” but not
rules "with which the employer is also concerned.” Allen Bradley Co. v. NLRB, 286 F.2d 442
(7th Cir. 1961). See also Associated Home Builders, Inc. v. NLRB, 352 F.2d 745 (9th Cir.
1965); Local 100, Journeymen v. Borden, 373 U.S. 690 (1963).
1'388 U.S. 175 (1967).
18 At common law, union fines were enforceable on the contract theory of voluntary asso
ciations. Lodge 78, Machinists v. Engle, 40 L.R.R.M. 2015 (Wis. Civ. Ct. 1957). See gen
erally Summers, Legal Limitations on Union Discipline, 64 Harv. L. Rev. 1049, 1054-56
(1951). For a discussion of the validity of the contract theory as applied to the union shop,
see notes 57-63 infra.
1® Mr. Justice White concurred in the Court’s opinion though voicing doubts "about the
implications of some of its generalized statements.” 388 U.S. at 199.
20 The UAW contract required employees to join the union within thirty days and "re
main members of the union to the extent of paying dues.” Allis-Chalmers Mfg. Co. v. NLRB,
358 F.2d 656-57 (7th Cir. 1966), rev’d, 388 U.S. 175 (1967). The Supreme Court found
that, since the fired members took the oath of membership and participated in union affairs,
they were full union members. 388 U.S. at 196; see notes 55-56 infra and accompanying text.
21 388 U.S. at 196. Although the Court found cogent support for its interpretation of sec
tion 8(b)(1)(A) in the proviso, it refused to pass on the Board’s holding that the "internal af
fairs” proviso protected the union in its actions. Id. at 191-92.
22 See Comment, 8(b)(1)(A) Limitations Upon the Right of a Union to Fine Its Members,
115 U. PA. L. Rev. 47, 49-50 (1966); 80 Harv. L. Rev. 683, 684 (1967). In view of the pro
tection against discharge afforded by section 8(b)(2), it seems questionable whether the sanc
tion of expulsion in the case of a union shop is coercive at all. In the case of a weak union, at
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Since court enforcement presents no such alternative, the fine is clearly
coercive23*25
27and not within the literal words of the proviso.21 Neverthe
26
less, faced with impairing "the usefulness of labor’s cherished strike
weapon,”2'’ the Court combed the scant legislative history of section 8(b)
(1)(A)2G and concluded that, notwithstanding its plain words, Congress
never intended to interfere in such internal union affairs.
Twelve painful years of experience with the closed shop under the
Wagner Act2' had engendered strong feeling for its complete abolition
and a return to the open shop.28 The union shop clause embodied in
section 8(c)(4) of the House Bill, H.R. 3020,29 was essentially a compro
mise between the two.30 H.R. 3020 was reported out of committee with
least, exemption from payment of dues more than offsets the fringe benefits of union member
ship.
23 In Allis-Chalmers, although the fines imposed were minimal, the strike-breaking em
ployees were technically liable for a $100 fine for each day they worked. Mr. Justice Black,
in dissent, urged that "although an employee might be willing to work even if it meant the
loss of union membership he would have to be well paid indeed to work at the risk that he
would have to pay his union $100 a day for each day worked.” 388 U.S. at 204.
See Comment, 8(b)(1)(A) Limitations Upon the Right of a Union to Pine Its Members,
115 U. Pa. L. Rev. 47, 52 (1966).
25 388 U.S. at 183.
26 Since section 8(b)(1)(A) was introduced on the floor of the Senate and adopted by the
conference committee without change, the only significant legislative history of the section con
sists of a short Senate debate. See note 42 infra and accompanying text.
27 See Taft, Internal Affairs of Unions and the Taft-Hartley Act, 11 IND. & LAB. REL.
Rev. 352 (1958). See generally H. Millis & E. Brown, FROM THE Wagner ACT TO TaftHARTLEY 250-52 (1950). The public feeling against the closed shop which arose between
1935 and 1947 was reflected in state legislation: 12 states, by 1947, had made closed shop
agreements illegal and proposals for abolishing such contracts were pending in 14 others. S.
Rep. No. 105, 80th Cong., 1st Sess. 6 (1947), printed in 1 NLRB Legislative History of
the Labor Management Relations Act, 1947, at 412 (1948) [hereinafter cited as Leg.
Hist.] This sentiment was reflected in the mood of the 80th Congress:
The evils of the closed shop system have been obvious and well known for many
years. The system enslaves workers to the union, creates a tight monopoly that de
prives deserving men of the right to work and that is the cornerstone of practices of
unions, acting alone or jointly with employers, that raise prices, impair output, and
restrain trade.
H.R. Rep. No. 245, 80th Cong., 1st Sess. 33-34 (1947), 1 Leg. Hist. 324-25.
28 See 93 CONG. REC. 3557 (1947), 1 Leg. Hist. 739 (remarks of Representative Smith);
Address by Representative Wiley, Labor in the Atomic Age, 93 Cong. Rec. A1034 (1947),
1 Leg. Hist. 993 (extension of remarks of Representative Wiley).
29 H.R. 3020, 80th Cong., 1st Sess. § 8(c)(4) (1947), 1 Leg. Hist. 56-57.
™See H.R. MlN. Rep. No. 245, 80th Cong., 1st Sess. 79-80 (1947), 1 Leg. Hist. 370-71.
With respect to the comparable provision in the Senate Bill, the Committee on Labor and Pub
lic Welfare explained:
within the last five years . . . abuses of compulsory membership have become so
numerous there has been great public feeling against such arrangements .... In testi
fying before this committee, however, leaders of organized labor have stressed the
fact that in the absence of such provisions many employees sharing the benefits of
what unions are able to accomplish by collective bargaining will refuse to pay their
share of the cost.
The Committee has taken into consideration these arguments in reaching what
it considers a solution of the problem which does justice to both points of view.
S. 1126, S. Rep. No. 105, 80th Cong., 1st Sess. 6 (1947), 1 Leg. Hist. 412.
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an amendment to section 7 of the 1935 Act. To the employee’s right to
engage in union activities embodied in the Wagner Act, the amendment
added "the right to refrain from any or all of such union activities: Pro
vided, That nothing herein shall preclude an employer from making and
carrying out an agreement with a labor organization as authorized in sec
tion 8(c) (4).”31 Debate on this provision brought to a head the question
of whether the bill should provide for the union shop.32 Its supporters
continually alluded to the overriding policy behind the union shop:
When a union is supported by a majority of the employees in a particular
plant, it is unfair for the minority to reap the benefits of such represen
tation without bearing any of the burdens.33 The union shop prevents
such "free rides” by allowing a majority of the employees to contract with
the employer to require financial support for the union in the form of
dues and initiation fees as a condition of employment.3435Those opposed
to the union shop voiced concern for the employee’s right to work free
from the rules and restrictions set down by a union he may not support.85
In answer to this argument, union shop supporters continually empha
sized that a member’s obligation to his union was limited to financial
support.36 Thus, it is clear that under the House Bill a member of a
31 H.R. 3020, H.R. Rep. No. 245, 80th Cong., 1st Sess. 19 (1947), 1 Leg. Hist. 49; see
H.R. Rep. No. 245, 80th Cong., 1st Sess. 27 (1947), 1 Leg. Hist. 318.
32 Representative Hoffman, in an effort to prohibit the union shop, moved unsuccessfully
to strike the proviso:
There is little, if any practical difference between a union shop and a closed shop ....
[I]f this Congress wants to . . . say that no man shall work when the employer and
a bare majority of the employees say that he cannot work unless he conforms to their
rules and restrictions—it has the power to do so. But my contention is, if we are
going to write a labor bill for the benefit of the man who works, then we should
amend this section and subsequent sections and provide that any and every man should
have the opportunity to work at, when, and where he can find a job.
93 CONG. Rec. 3553-54 (1947), 1 Leg. Hist. 733. See also id. at 3554, 1 Leg. Hist. 733 (re
marks of Representative Fisher).
33 See 93 CONG. REC. 3557 (1947), 1 Leg. Hist. 740 (remarks of Representative Jen
nings); id. at 3558, 1 Leg. Hist. 741 (remarks of Representative Robinson); id. at 3836-37,
2 Leg. Hist. 1010 (remarks of Senator Taft).
The Senate Committee on Labor and Public Welfare, with reference to the proposed union
shop provisions reported: "It seems to us that these amendments remedy the most serious abuses
of compulsory union membership and yet give employers and unions who feel that such agree
ments promoted stability by eliminating 'free riders’ the right to continue such arrangements.”
S. Rep. No. 105, 80th Cong., 1st Sess. 7 (1947), 1 Leg. Hist. 413. The Supreme Court has
also alluded to the "free rider” doctrine: "Congress recognized the validity of unions’ concern
about 'free riders,’ i.e., employees who receive the benefits of union representation but are un
willing to contribute their share of the financial support to such union, and gave unions the
power to contract to meet that problem . . . .” Radio Officers Union v. NLRB, 347 U.S. 17,
41 (1954).
34 Radio Officers Union v. NLRB, 347 U.S. 17, 40-42 ( 1954).
35 See notes 28 & 32 supra.
36 In an effort to dispel the notion that a member’s obligation to his union was more than
financial, Representative Buck offered the following explanation of its effect:
Let me outline again just what a union shop is. A man applies for work with a par-
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union with a union security agreement was protected in his right to re
frain from any and all union activities other than the payment of peri
odic dues and initiation fees.*37
The Senate Bill, S. 1126, as it emerged from the Committee on Labor
and Public Welfare,3839
40
differed substantially from the House Bill in the
sections relating to the rights of employees. The lower chamber had
placed severe restrictions on a union’s right to suspend or expel its mem
bers,30 but no such restrictions were embodied in S. 1126.4U Moreover,
the Senate Bill did not contain an unfair labor practice provision com
parable to section 8(b)(1) of the House Bill.41
Section 8(b)(1)(A) of the Senate Bill, introduced on the floor of the
Senate, was aimed primarily at coercive tactics employed by unions in
their organizational drives,42 but was clearly not that limited in its appli
cation. In the course of debate, Senator Pepper confronted Senator Taft
with the proposition that the amendment was an effort to protect workers
against their own leaders.43 Senator Taft did not deny this. Indeed, he
ticular employer. He knows that a union shop is in effect.... The employer takes
him. Within 30 days the man joins the union. What is his obligation from then
on? He only has two obligations: No. 1, to pay the initiation fee, which is regulated
under this bill, and No. 2, to pay his dues .... He undertakes merely the obligation
to help support the union which in turn represents him in dealing with his employer.
93 Cong. Rec. 3555 (1947), 1 Leg. Hist. 736.
37 An employee’s right to refrain from any additional union activity was reaffirmed in sec
tion 8(b)(1) of the House Bill which made it an unfair labor practice for a union to “inter
fere with the exercise by employees of rights guaranteed in section 7 (a) . . . .” H.R. 3020, H.R.
Rep. No. 245, 80th Cong., 1st Sess. 22 (1947), 1 Leg. Hist. 52.
38 S. 1126, S. Rep. No. 105, 80th Cong., 1st Sess. 34-36 (1947), 1 Leg. Hist. 440-42.
39 Section 8(c)(6) made it an unfair labor practice
to expel or suspend any member ... on any ground other than nonpayment of dues;
disclosing confidential information of the labor organization; participating in a vio
lation of a collective-bargaining agreement to which the labor organization was a
party; being a member of the Communist Party, or actively and consistently promot
ing or supporting the policies, teachings, and doctrines of the Communist Party, or
advocating or being a member of any organization that advocates, the overthrow of
the United States Government by force or other illegal or unconstitutional methods-,
conviction of a felony; or engaging in scandalous conduct tending to bring the labor
organization into disrepute or in other conduct subjecting it to civil damages or
criminal penalties ....
H.R. 3020, H.R. REP. No. 245, 80th Cong., 1st Sess. 24 (1947), 1 Leg. Hist. 54.
40 Apparently it was thought that the restrictions on a union’s right to invoke the union
security agreement embodied in section 8(b)(2) were sufficient to prevent discrimination in
selecting and expelling members.
41 S. 1126, S. Rep. No. 105, 80th Cong., 1st Sess. 35 (1947), 1 Leg. Hist. 441; see note
37 supra.
42 See 93 Cong. Rec. 4016 (1947), 2 Leg. Hist. 1018.
43 The colloquy proceeded as follows:
Taft: ... If there is anything clear in the development of labor union history in
the past ten years it is that more and more labor union employees have come to be
subject to the orders of labor union leaders. The bill provides for the right of pro
test against. . . labor union leaders. . . .
Pepper: Mr. President, is not the distinction which the Senator ... is overlooking
the fact that the workers elect their own officers, whereas the}' do not elect their
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stated later that under the section, unions "do not have the right to inter
fere with or coerce employees, either their own members or those out
side. . . .”44
Section 8(b)(1)(A), as introduced, was intended to protect all em
ployees in the exercise of their section 7 rights. This protection, coupled
with the separation of union activities from job status afforded by sections
8(a)(3) and 8(b)(2), limited an employee’s obligation to his union under
a union shop contract to the payment of dues and initiation fees. As is
evident from section 8(b)(2), however, it was not the intent of Congress
to limit the right of a labor organization to select or expel members ac
cording to its own rules.45 Section 8(b)(1)(A), as originally submitted,
was obviously broad enough to be interpreted as curtailing that right. To
foreclose the possibility of this interpretation, Senator Holland offered
an amendment—section 8(b)(1)(A) in its present form—which clearly
indicated that the section had "no application to or effect upon the right
of a labor organization to prescribe its own rules of membership either
with respect to beginning or terminating membership.”46 The AllisChalmers Court found support for its notion that the section was not in
tended to impinge upon intra-union activities in the frequent use during
the congressional debates of the phrase "internal union affairs.”47 There
employers? I assume that they have . . . protection within their own organization
against the tyranny of their own leaders. . . .
Taft: Mr. President, I think it is fair to say that in the case of many of the unions,
the employee has a good deal more of an opportunity to select his employer than he
has to select his labor-union leader ....
Pepper: ....
This amendment is an effort to protect the workers against their own leaders,
chosen by them under their own constitution and bylaws.
Id. at 4023, 2 Leg. Hist. 1028-29.
** Id. at 4025, 2 Leg. Hist. 1032.
45 See S. Rep. No. 105, 80th Cong., 1st Sess. 20 (1947), 1 Leg. Hist. 426; note 40 supra
and accompanying text.
46 93 CONG. Rec. 4271-72 (1947), 2 Leg. Hist. 1139-41.
47 388 U.S. at 185, 187, 189, 191- In reply to the introduction of the proviso, Senator
Ball stated: "[T]he amendment offered by the Senator from Florida is perfectly agreeable to
me. It was never the intention of the sponsors of the pending amendment to interfere with
the internal affairs or organization of unions.” 93 CONG. REC. 4272 (1947), 2 Leg. Hist.
1141. Concededly, Senator Ball viewed the section as not extending to rules and regulations
enforceable entirely within the organization. But notwithstanding his subsequent focus on
“the coercive and restraining acts of the union in its effort to organize unorganized employees,”
it cannot be doubted, in view of the previous debate between Senators Taft and Pepper, that
the section was intended to apply to union members. See note 43 supra and accompanying
text. Apparently recognizing the inconsistency of Senator Ball’s remarks with the Pepper-Taft
debate, the Court urged:
It was one week after this debate between Senator Taft and Senator Pepper that
8(b) (1) (A) was enacted. There was no further reference in the debates to the
applicability of the section to internal union affairs, by Senator Taft or anyone else,
despite the repeated statements by Senator Ball that it bore no relationship to the
conduct of such affairs. . . . But any inference that Senator Taft envisioned that §
8(b) (1) (A) intruded into and regulated internal union affairs is negated by his
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is no reason to presume, however, that Congress intended to insulate any
more than that part of a union’s internal affairs which relate to the ac
quisition and retention of membership.48 Indeed, such a presumption
would be inconsistent with Senator Taft’s intent to have section 8(b)(1)
(A) apply for the protection of union members.4950
Allis-Chaimers and Pulp Workers expand, both directly and im
pliedly, a union’s coercive power over its members. Although the rela
tionship between the two cases is at best speculative,30 the Supreme Court
decision is undoubtedly viewed by the Board as an unqualified victory for
its long-standing policy of limiting the protection of a union member’s
categorical statements to the contrary in the contemporaneous debates on § 8(b) (2).
388 U.S. at 189-90.
This is clearly erroneous. The discussion referred to was a debate on § 8(a)(3) which pro
vides in part:
That no employer shall justify any discrimination against an employee for nonmem
bership in a labor organization (A) if he has reasonable grounds for believing that
such membership was not available to the employee on the same terms and condi
tions generally applicable to other members, or (B) if he has reasonable grounds for
believing that membership was denied or terminated for reasons other than the fail
ure of the employee to tender the periodic dues and the initiation fees uniformly re
quired as a condition of acquiring or retaining membership ....
Labor Management Relations Act (Taft-Hartley Act) § 8(a)(3), 29 U.S.C. § 158(a)(3)
(1964). Thus, Senator Taft had previously reported on the subject of § 8(a) (3):
The committee did not desire to limit die labor organization with respect to either
its selection of membership or .expulsion therefrom. But the committee did wish
to protect the employee in his job if unreasonably expelled or denied membership.
The tests provided by the amendment are based upon facts readily ascertainable and
do not require the employer to inquire into the internal affairs of the union.
S. Rep. No. 105, 80th Cong., 1st Sess. 20 (1947), 1 Leg. Hist. 426 (emphasis added).
In the subsequent debate on this provision referred to by the Court, Senator Taft stated:
The pending measure does not propose any limitation with respect to the internal
affairs of unions. They still will be able to fire any members they wish to fire, and
they still will be able to try any of their members. All that they will not be able to
do, after the enactment of this bill is this: If they fire a member for some reason
other than nonpayment of dues they cannot make his employer discharge him from
his job and throw him out of work. That is the only result of the provision under
discussion.
93 Cong. Rec. 4193 (1947), 2 Leg. Hist. 1097 (emphasis added). Considering this state
ment in light of the Senate Report it is clear that with regard to a union’s ability to "try” and
"fire” its members Senator Taft was contemplating the right to find a member guilty of a union
violation and expel him from membership, the most common form of discipline in 1947. See
Summers, Disciplinary Powers of Unions, 3 Ind. & Lab. Rel. Rev. 483 (1950).
4S 388 U.S. at 203 (Black, J., dissenting).
49 If the section was intended to protect union members from their own leaders, as Senator
Taft agreed it was, then surely it was contemplated to regulate some internal union affairs.
See notes 43 & 44 supra and accompanying text.
50 Although Pulp Workers was technically decided 11 days after Allis-Chaimers, it is prob
able that the actual decision by the Board was made prior to publication of the Court’s opinion.
Nevertheless the omission of any reference to Allis-Chaimers and the actual timing of the
Board decision is significant. The most reasonable explanation of this result is that the
Board in its concentration on the 8(b)(2) charge simply failed to consider the impact of the
statutory interpretation of section 8(b)(1)(A) in Allis-Chalmers on the 8(b)(1)(A) charge in
Pulp Workers. Had Allis-Chalmers been decided against the union, the Board would have at
least been forced to eliminate the proviso argument and come to grips with the question of
coercion.
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section 7 rights.5152
53This view is unwarranted. An analysis of the AllisChalmers rationale and an application of its reasoning to the facts in
Pulp Workers reveal the inaptness of a broad construction of AllisChalmers and the dangers inherent in extending it beyond its facts.
While the latter decision rests on the Board’s interpretation of the 8(b)
(1)(A) proviso,02 the former is premised on several independent bases in
discriminately merged. The Allis-Chaimers Court relied primarily upon
the legislative history as a basis for a restricted interpretation of section
8(b)(1)(A). The unequivocal statutory language03 coupled with the
preceding analysis of the 1947 Congressional debates cast serious doubts
on the validity of such a reading. Although the Board in Pulp Workers
used the proviso as a means of substantiating a restricted interpretation,
the result is similarly unsupportable.5455
In an effort to strengthen its holding, the Allis-Chalmers Court
strongly suggested an independent basis for its decision; it found that the
fined members initially had the option to limit their membership to the
obligation of paying monthly dues and instead voluntarily chose full
union membership.50 Whatever the validity of this finding,56 it lends
credibility to the Court’s holding on the facts of the case before it. Un
der the contract theory of union membership57 such a member may be
deemed to have waived his section 7 rights.58 Indeed, the Court specifi
51 Allis-Chalmers will probably have no effect on the Skura doctrine. See note 10 supra.
Recently the Third Circuit was confronted with a case in which a member was expelled for
causing a nonunion worker to file an unfair labor practice charge with the Board. Relying on
Skura, the Board had found an 8(b)(1)(A) violation. The court enforced the Board’s order.
Citing the Supreme Court’s characterization of the expulsion in Allis-Chalmers as " 'reason
able discipline of members’ for strike breaking,” the court held that "expulsion for causing an
invocation of the Board procedures which Congress has provided for correcting union mis
conduct cannot properly be characterized as 'reasonable discipline’ of a union member.” Local
307, IATSE v. NLRB, 382 F.2d 598, 601 (3d Cir. 1967).
52 See text following note 14 supra.
53 See text accompanying note 3 supra.
54 See text accompanying notes 47-49 supra.
55 388 U.S. at 196.
56 It is doubtful whether the fined employees were aware of this choice and, as pointed out
by Mr. Justice Black’s dissent, it is not at all clear how an employee could have limited his
membership had he been aware of the provision. 388 U.S. at 215.
57 Under this theory, a union’s power to discipline its members stems from the member’s
consent to subject himself to the union’s rules and regulations. "The court’s role is but to en
force the contract.” Summers, The Law of Union Discipline: What the Courts Do in Pact,
70 Yale L.J. 175, 179-80 (I960); see Atleson, A Union Member’s Right of Free Speech and
Assembly: Institutional Interests and Individual Rights, 51 Minn. L. Rev. 403 424-25
(1967).
See 80 Harv. L. Rev. 683, 685-86 (1967). The Allis-Chalmers Court strongly sug
gested such a rationale: "The [national labor] policy . . . extinguishes the individual employee’s
power to order his own relations with his employer and creates a power vested in the chosen
representative to act in the interests of all employees.” 388 U.S. at 180.
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cally referred to this theory?9 Although the Court refused to consider
whether the Taft-Hartley Act would prohibit the union from fining
members whose membership was so limited,60 it is clear that under the
contract theory, such fines are unlawful, even in the absence of section
8(b)(1)(A).01 Thus, the holding in Allis-Chalmers is limited to volun
tary union members, a result quite reasonably supported by the waiver
theory. This theory, however, cannot support a waiver of section 7 rights
in cases such as Pulp Workers. The union security clause in the Local
171 contract did not provide for limited membership.02 Its members,
having no choice of full membership, cannot be said to have waived those
rights?'1 Language to the contrary in Allis-Chalmers which suggests that
section 8(b)(1)(A) does not protect full union members, whether volun
tary or not, from disciplinary measures for crossing their union’s picket
line61 is untenable in light of the Court’s own development of the waiver
theory.05
In the last analysis, the theme that permeates Allis-Chalmers is pub
lic policy—a policy necessarily limited in scope to the facts of that deci
sion.00 Full participation in an authorized strike is essential to effective
collective bargaining.07 Moreover, a union member’s right to refrain
from striking may be greatly outweighed by the policy which is at the
heart of the union shop—the policy against "free riders.” Surely an em
ployee who is permitted to work during an authorized strike aimed at se-59
67
66
65
64
63
*62
60
59 The Court, arguing that provisions for fining strikebreakers in union constitutions and
bylaws were commonplace at the time of the Taft-Hartle}' amendments, went on to say: "In
addition, the judicial view current at the time 8(b)(1)(A) was passed was that provisions de
fining punishable conduct. . . constituted part of the contract between member and union . .. .”
388 U.S. at 182. Later, in discussing the anomaly of the distinction between court enforce
ment and expulsion, the Court urged: "Congress was operating within the context of the 'con
tract theory’ of the union-member relationship which widely prevailed at that time. The effi
cacy of a contract is precisely its legal enforceability. A lawsuit is and has been the ordinary
way by which performance of private money obligations is compelled.” Id. at 192. Thus,
even the Court’s statutory interpretation is based, in part, on the contract theory of union mem
bership and is therefore presumably limited to facts upon which this theory is valid.
60 See note 20 supra.
<nid. at 197.
62 See note 6 supra.
63 Waiver requires choice; such a union security contract is one of adhesion at best. Atleson, supra note 57, at 425.
64 "But the relevant inquiry here is not what motivated a member’s full membership but
whether the Taft-Hartley amendments prohibited disciplinary measures against a full member
who crossed his union’s picket line.” 388 U.S. at 196.
65 See note 59 supra.
66 Learned Hand, when confronted with a Supreme Court decision which, "if it meant to
lay down a general doctrine, would cover this case,” nonetheless urged: "[W]hile it is of
course true that law ordinarily speaks in general terms, there are cases where the occasion is at
once the justification for, and the limit of, what is decided.” Cheney Bros. v. Doris Silk Corp.,
35 F.2d 279, 280 (2d Cir. 1929).
67 See Summers, Legal Limitations on Union Discipline, 64 Harv. L. Rev. 1049 (1951).
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curing benefits for all employees is as much a free rider as an employee
who is not required to pay union dues.6869In view of the importance of
the strike weapon, its dependence on concerted action for success, and the
financial burden it imposes on its participants, preservation of a union s
right to effectively discipline its strikebreaking members, even at the ex
pense of their section 7 rights, may be justified. At this juncture AllisChalmers differs from Pulp Workers and its predecessors, for it is sub
mitted that this justification cannot reasonably be applied to less vital
areas of union discipline without subverting rhe Taft-Hartley objectives.
The policy decision in Pulp Workers underscores the Board’s wellfounded concern with the lack of member participation in labor organi
zations.61' The interests of labor are undermined when policymaking is
left solely in the hands of labor leaders;7071labor’s strength is collective
and must be exercised collectively to be effective. Opposed to this is the
unequivocal statutory policy of employee freedom to participate in or re
frain from union activities.'1 The question which confronted the Board
was where to strike the balance between these two interests.
A labor organization has at its disposal various methods to maintain
union solidarity, all of which partially infringe upon its member’s section
7 rights. The spectrum of union incursion upon these rights ranges from
traditional participation incentives such as refreshments and entertain
ment to the direct threat to job status via the union security agreement.
68 Unless a union is equipped to substantially compensate its members for lost pay during
authorized strikes, the financial burden borne by the strikers is likely to exceed the total cost
of union membership for a number of years. Moreover, while union dues are apportioned
evenly over the span of union membership and represent only a relatively small percentage
of a member’s salary, a prolonged strike subjects the strikers to severe and unpredictable loss
of income.
69
Practical business needs as well as the salutary considerations of democratic action
for having fuller membership participation in the affairs of voluntary associations,
including unions, are too obvious for explication. Poor attendance at business meet
ings, sometimes even a lack of a quorum to proceed, is common. It cannot be gain
said that the public’s interest is served best when the membership of labor organiza
tions that are the exclusive statutory representatives of employees take an active and
responsible role in governing their unions and formulating union policy.
165 N.L.R.B. at ------ .
70 In enacting the Landrum-Griffin Act, Congress expressed the following policy:
[T]here have been a number of instances of breach of trust, corruption, disregard of
the rights of individual employees, and other failures to observe high standards of
responsibility and ethical conduct which require further and supplementary legislation
that will afford necessary protection of the rights and interests of employees ... as
they relate to the activities of labor organizations ....
Labor-Management Reporting and Disclosure Act, ch. 11, tit. 29, 73 Stat. 519 (1964); see, e.g.,
Salzhandler v. Caputo, 316 F.2d 445 (2d Cir. 1967); Coleman v. Brotherhood of Ry. & S.S.
Clerks, 228 F. Supp. 276 (S.D.N.Y. 1964); Graham v. Soloner, 220 F. Supp. 711 (E.D. Pa.
1963).
71 Indeed, according to Senator Taft, the “refrain” language was added by the Conference
Committee to "make the prohibition contained in section 8(b)(1) apply to coercive acts of
unions against employees who did not wish to join or did not care to participate in a strike or
a picket line.” 93 Cong. Rec. 6859 (1947), 2 Leg. Hist. 1623.
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The former is a generally accepted method of making meetings more
pleasurable and may reasonably be dismissed as an innocuous, incidental
cost of collective bargaining.'" The latter is strictly prohibited by section
8(b)(1)(A).'3 Somewhere between the two is the sanction of expulsion
from the union, the impact of which varies according to the relative value
of any fringe benefits of union membership as compared to its obliga
tions. Penalties, including fines, ultimately enforced by expulsion, are
clearly allowed by the 8(b)(1)(A) proviso, and represent, for strong
unions, a most potent weapon against member apathy. Union fines not
implemented by expulsion, and their converse, rewards, may be divided
into three categories, according to the means of enforcement available:
by court enforcement, by indirect use of the dues structure, and by direct
ly applying the payment to dues. Prior to Pulp Workers the Board had
effectively avoided the mandate of section 8(b)(1)(A) by ignoring the
above distinctions and holding fines to be a legitimate exercise of union
discipline when effectively separated from the dues structure. In AllisChalmers the Supreme Court, finally called upon to determine the scope
of section 8(b) (1) (A), chose to allow court enforcement in order to
preserve the effectiveness of the strike. In the process, however, it failed
to define any coherent guidelines for applying the section to union mem
bers.72
7475The Board apparently has now extended the scope of "internal
73
union affairs” to the indirect use of the dues structure to encourage mem
ber participation. It is suggested that this interpretation of the section
with its illusory statutory support must be abandoned; its proponents must
be required to seek legislation to accomplish such an organic change in
the member-union relationship.
By banning the closed shop Congress intended to give workers a
choice in their decision to participate in collective bargaining, a choice
free from restraint or coercion by organized labor.'0 Pursuant to this
purpose, employees were given the right to engage in or refrain from
72 Even if refreshments and cash refunds are both viewed as rewards, a reasonable distinc
tion can be made between the two. The use of union funds for serving refreshments is analo
gous to the use of funds to redecorate or air condition the union hall. All such union spending
goes to defray, at least indirectly, the cost of collective bargaining, notwithstanding the direct
benefit accruing exclusively to participating members. A nonparticipating member may ques
tion the wisdom of serving refreshments as a means to render meetings more effective but he
cannot complain: "The furtherance of the common cause gives some leeway for the leadership
of the group. As long as they act to promote the cause which justified bringing the group to
gether, the individual cannot withdraw his financial support merely because he disagrees with
the group’s strategy.” International Ass’n of Machinists v. Street, 367 U.S. 740, 778 (1961)
(Douglas, J., dissenting). It is submitted that the use of cash refunds transcends this leeway'
and enters the realm of unlawful coercion. See id.
73 See note 8 supra and accompanying text.
74 See notes 62-65 supra and accompanying text.
75 NLRB v. Allis-Chalmers Mfg. Co., 388 U.S. at 216 (Black, J., dissenting).
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concerted activities. An employee who joins a union under a union shop
contract should not be deemed to have waived his section 7 rights unless
he is made aware of a limited membership alternative and given a mean
ingful choice. If a union is free to violate those rights under the protec
tion of "internal union affairs,” the dynamic balance of the member-union
relationship underlying the equality between labor and management
sought by the authors of the Taft-Hartley Act,70 has been seriously eroded.
‘8 93 Cong. Rec. 3425 (1947), 1 Leg. Hist. 617 (remarks of Representative Hartley); 93
Cong. Rec. 4025 (1947), 2 Leg. Hist. 1032-33 (remarks of Senator Taft).

THE "LONG ARM” OF TRADITIONAL JURISDICTION
'Erummer v. Hilton Hotels Int’l, Inc. (N.Y. 1967)
Plaintiff, a New York resident, brought suit in New York against a
British corporation1 for injuries allegedly arising from the corporation’s
negligent operation of a London hotel. Defendant, Hilton (U.K.),
moved to dismiss the complaint for lack of personal jurisdiction. The
issue before the court was whether defendant was present2 in New York
"in the traditional sense”3 through its alleged agent, Hilton Reservation
Service.4 The New York Court of Appeals, in Frummer v. Hilton
1 There were several defendants: Hilton Hotels (U.K.) Ltd., Hilton Hotels International,
and Hilton Hotels Corp. Hereinafter, "defendant” refers to Hilton (U.K.).
2 Presence was an early common-law theory of jurisdiction probably springing from the
quasi-criminal origin of most common-law personal actions and from an insistence on local
settlement of land disputes. With its emphasis upon ability to seize real persons or property,
however, presence originally proved an inadequate basis for judicial power over foreign cor
porations. Since a corporation was actually present only in its charter state, courts implied a
foreign corporation’s consent to suit in return for the privilege of conducting business in the
state. See Note, Developments in the Law—State-Court Jurisdiction, TJ> Harv. L. Rev.
909, 913-21 (I960). The Supreme Court, however, eventually revitalized the presence theory,
adopting the view that "the presence of a corporation within a State necessary to the service
of process is shown when it appears that the corporation is there carrying on business . . . .”
International Harvester Co. v. Kentucky, 234 U.S. 579, 589 (1914) (emphasis added).
3 Frummer v. Hilton Hotels Int’l., Inc., 19 N.Y.2d 533, 536, 227 N.E.2d 851, 852-53,
281 N.Y.S.2d 41, 43 (1967). The court rejected both parties’ contention that the issue was
whether New York’s recently adopted “long arm” statute subjected defendant to the jurisdiction
of New York’s courts. N.Y. Civ. Prac. Law § 302 (McKinney 1963). The single act statute
was inapplicable because the cause of action did not arise out of business transacted in New
York by defendant. Thus, the only basis of jurisdiction available to the New York courts in
this case was the traditional presence theory.
New York’s presence test was classically set out by Judge Cardozo: a business is present "if
it is here, not occasionally or casually, but with a fair measure of permanence and continuity
. . . .” Tauza v. Susquehanna Coal Co., 220 N.Y. 259, 267, 115 N.E. 915, 917 (1917); see
Gaboury v. Central Vt. Ry., 250 N.Y. 233, 165 N.E. 275 (1929); Holzer v. Dodge Bros.,
233 N.Y. 216, 135 N.E. 268 (1922).
4 Both corporations are part of a much larger corporate complex. Hilton Hotels (U.K.) is
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Hotels Int’l, Inc.? held that since Reservation Service conducted all
the business which defendant could have done had it been present in
New York, the arrangement constituted an agency,0 and that Reserva
tion Service’s activities constituted "such a continuous and systematic
course of 'doing business’ here as to warrant a finding of [defendant’s]
'presence’ in [the] jurisdiction.”1*
57 Since service had been effected, the
court concluded that defendant was properly before the New York courts
regardless of "where the events occurred which give rise to the cause
of action.”8
Traditionally, courts have held that a foreign corporation was amena British corporation owned by Hilton Hotels International; International is owned in part by
Hilton Hotels Corporation. Both Hilton Hotels Corporation and International are Delaware
corporations doing business in New York. Hilton Credit Corporation, which runs Hilton
Reservation Service and provides credit financing, is jointly owned by Hilton Hotel Cor
poration and International. 19 N.Y.2d at 540, 227 N.E.2d at 856, 281 N.Y.S.2d at 47 (dis
senting opinion).
5 19 N.Y.2d 533, 227 N.E.2d 851, 281 N.Y.S.2d 41 (Fuld, J.; Burke, Scileppi & Bergan,
JJ., concurring; Breitel, J., Von Voorhis & Keating, JJ., dissenting), cert, denied, 389 U.S. 923
(1967).

8 Reservation Service was established to generate business for Hilton hotels and ran on a
nonprofit basis for their benefit. It did public relations work for defendant, acted as liaison
with travel agents across the country, and accepted and confirmed reservations. Id. at 537-38,
227 N.E.2d at 854, 281 N.Y.S.2d at 44-45.
The fact that a company conducts all the business which defendant could if it were present
within the jurisdiction has been suggested as the real test for agency. Sales Affiliates, Inc.
v. Superior Court, 196 Cal. App. 2d 134, 136, 214 P.2d 541, 542 (1950). Because of its
difficulty in application, however, courts have failed to adopt this test, relying upon more
familiar language to establish agency. E.g., Streifer v. Cabol Enterprises Ltd., 35 Misc. 2d 1049,
231 N.Y.S.2d 750 (Sup. Ct. 1962) (agency established if subsidiary owes operating exis
tence to parent); Shapior v. Huntington, 34 Misc. 2d 599, 226 N.Y.S.2d 319 (Sup Ct. 1962)
(agency established when defendant controls and operates business through subsidiary).
7 19 N.Y.2d at 536, 227 N.E.2d at 853, 281 N.Y.S.2d at 43, quoting Simonson v. Inter
national Bank, 14 N.Y.2d 281, 285, 200 N.E.2d 427, 429, 251 N.Y.S.2d 433, 436 (1964).
s 19 N.Y.2d at 538-39, 227 N.E.2d at 854, 281 N.Y.S.2d at 45, quoting Public Adm’r v.
Royal Bank of Canada, 19 N.Y.2d 127, 130, 224 N.E.2d 877, 878, 278 N.Y.S.2d 378, 380
(1967).
Before 1945 some commentators thought it unconstitutional to subject a foreign corporation
to suit for a cause of action unrelated to its local activities even though these activities were
continuous and substantial. 1 J. Beale, Conflict of Laws § 89.4 (1935); Restatement
OF CONFLICT OF Laws § 92 (1934). This attitude resulted from two decisions in which
the Supreme Court held that, although every state could require foreign companies to name
agents for receiving service of process and could provide that, in case of the company’s failure
to appoint such agent, service might be made upon an officer designated by law, such statutes
could only relate to business and transactions within the jurisdiction. Simon v. Southern Ry.,
236 U.S. 115, 130 (1915); Old Wayne Life Ass’n v. McDonough, 204 U.S. 8, 22 (1907).
New York, however, refused to allow its jurisdictional power to be restricted by Simon and
Wayne, and avoided the decisions by distinguishing them. Tauza v. Susquehanna Coal Co.,
220 N.Y. 259, 115 N.E. 915 (1917); Bagdon v. Philadelphia & Reading Coal & Iron Co.,
217 N.Y. 432, 111 N.E. 1075 (1916). In 1945 the Supreme Court formally approved this
result. International Shoe Co. v. Washington, 326 U.S. 310, 318 (1945). Subsequently the
Court was presented a case involving an unrelated cause of action; it held that a Philippine
corporation’s continuous and systematic activities in Ohio rendered it amenable to suit there.
Perkins v. Benguet Consol. Mining Co., 342 U.S. 437, 446 (1952).
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able to suit if it was doing sufficient business within the jurisdiction to
make it "present.”9 Early courts construed presence narrowly, stressing
the quantity of activity carried on by the corporation within the jur
isdiction.10 In Cannon Manufacturing Co. v. Cudahy Packing Co.,11
the Supreme Court further restricted "presence” as a basis of jurisdiction,
holding that a parent corporation’s domination of a local subsidiary was
alone insufficient to establish parental presence in the jurisdiction.
The court reasoned that, since the subsidiary was a legal entity and the
parent had observed its distinct corporate existence, the plaintiff could
not equate the subsidiary’s activities with those of its parent.12 The re
sult of this holding was that a corporation, through a system of domi
nated subsidiaries, could derive significant economic benefits from foreign
jurisdictions without exposing itself to suits therein.13
New York courts have long used the presence test to determine
whether they should exercise personal jurisdiction over foreign corpora
tions.1415 This jurisdictional standard, coupled with the Cannon rule,
has generally insulated foreign corporations from suit within the state.10
9 E.g., Philadelphia & R. Ry. v. McKibbin, 243 U.S. 264 (1917); Hoffman v. Carter, 117
N.J.L. 205, 187 A. 576 (Sup. Ct. 1936), aff’d, 118 N.J.L. 379, 192 A. 825 (Ct. Err. & App.
1937); Holzer v. Dodge Bros., 233 N.Y. 216, 135 N.E. 268 (1922).
10 See, e.g., Tauza v. Susquehanna Coal Co., 220 N.Y. 259, 115 N.E. 915 (1917); Meinhard, Greeff & Co. v. Higginbotham-Bailey-Logan Co., 262 App. Div. 122, 28 N.Y.S.2d
483 (1941). Although there was no precise minimum quantity of doing business required to
allow the exercise of in personam jurisdiction, a corporation had to be transacting sufficient
business to enable the court to say that the corporation was "present” in the state. See note
9 supra.
This type of analysis was not confined to New York. See, e.g., Continental Convention &
Show Management, Inc. v. American Broadcasting Co., 230 Minn. 217, 41 N.W.2d 263
(1950); Gray Co. v. Ward, 145 S.W.2d 650 (Tex. Civ. App. 1940). They were undoubtedly
influenced by the Supreme Court’s own quantitative approach. See International Harvester
Co. v. Kentucky, 234 U.S. 579 (1914); Green v. Chicago, B. & Q. Ry., 205 U.S. 530 (1907).
Such analysis was later criticized as question-begging.
To say that a corporation is so far "present” there as to satisfy due process ... is to
beg the question to be decided. For the terms "present” or "presence” are used merely
to symbolize those activities . . . within the state which courts will deem to be suf
ficient to satisfy the demands of due process.
International Shoe Co. v. Washington, 326 U.S. 310, 316-17 (1945).
11 267 U.S. 333 (1925). Defendant, a Maine corporation, maintained a wholly owned
subsidiary in North Carolina. Although the parent dominated the subsidiary "immediately
and completely,” it was held not amenable to the court’s in personam jurisdiction for an
alleged breach of contract. Id. at 335.
12 Id. at 335-37.
13See, e.g., Shedd v. Willys Motors, Inc., 143 F. Supp. 391 (S.D.N.Y. 1956); Garber v.
Bancamerica-Blair Corp., 205 Minn. 275, 285 N.W. 723 (1939); Botwinick v. Credit Exch.,
Inc., 419 Pa. 65, 213 A.2d 349 (1965).
14 See note 3 supra.
15 [T]he conduct of business in a state by a foreign corporation through a subsidiary,
owned and controlled by it, is not sufficient in itself to subject the parent corpora
tion to the jurisdiction of that state. This is so no matter how completely the parent
may dominate the subsidiary, and even though the subsidiary is no more than an in
strumentality for carrying on its parent’s business in the state ....
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However, under the impact of increased corporate activity and the Su
preme Court’s decision in International Shoe Co. v. Washington™ New
York courts have required less business activity to satisfy the presence
test and have devitalized the Cannon doctrine by an increasing willing
ness to find an agency or similar relationship between a foreign parent
and its local subsidiary.16
17

Despite the drummer court’s attempt to couch its decision in tradi
tional language, the tests it used to sustain jurisdiction over Hilton (U.K.)
indicate that the old labels, “agency” and "doing business,” now will
be applied more liberally to further expand the jurisdiction of New
York courts.18 According to Frummer, the test for doing business
So long as separate identity of the subsidiary is real and formally preserved, the
foreign parent corporation must itself be carrying on the business in its own right
in the district to subject it to local judicial jurisdiction.
Fergus Motors v. Standard-Triumph Motor Co., 130 F. Supp. 780, 781-82 (S.D.N.Y. 1955);
accord, Rosario v. Public Serv. Coordinated Transp., 270 App. Div. 169, 59 N.Y.S.2d 50
(1945) (stock ownership alone does not constitute transacting business); Blaustein v. Pan
Am. Pet. & Transp. Co., 163 Misc. 749, 297 N.Y.S. 539 (Sup. Ct. 1937) (subsidiaries, local
sales representative, and shipment of products into state insufficient).
16 326 U.S. 310 (1945). International Shoe held that for jurisdictional purposes due proc
ess of law requires only that a foreign corporation “have certain minimum contacts with
[the state] such that the maintainance of the suit does not offend ‘traditional notions of fair
play and substantial justice.”' Id. at 316. The case’s impact on in personam jurisdiction
has been widelj' discussed. See generally, e.g., Note, The Growth of the International Shoe
Doctrine, 16 U. Chi. L. Rev. 523 (1949); Note, Developments in the Law—State-Court
Jurisdiction, T$ Harv. L. Rev. 909 (I960); Note, Recent Interpretations of "Doing Business”
Statutes, 44 Iowa L. Rev. 345 (1959).
1T See Boryk v. deHavilland Aircraft Co., 341 F.2d 666, 668 (2d Cir. 1965). Compare
Robert Dollar Co. v. Canadian Car & Foundry Co., 100 Misc. 564, 166 N.Y.S. 34 (Sup. Ct.),
aff’d mem. 180 App. Div. 895, 167 N.Y.S. 1124 (1917) (subsidiary organized solely to
complete parent’s contracts, no compensation paid to subsidiary), and Blaustein v. Pan Am.
Pet. & Transp. Co., 163 Misc. 749, 297 N.Y.S. 539 (Sup. Ct. 1937) (strong majority of sub
sidiary’s officers also officers of parent), with Taca Int’l Airlines v. Rolls-Royce of Eng., 15
N.Y.2d 97, 204 N.E.2d 329, 256 N.Y.S.2d 129 (1965) (interlocking executive personnel,
employees trained by parent), and Goodman v. Pan Am. World Airways, 1 Misc. 2d 959, 148
N.Y.S.2d 353 (Sup. Ct.), aff’d mem., 2 App. Div. 2d 707, 153 N.Y.S.2d 600 (1956) (subsid
iary’s purpose was to handle parent’s foreign sales, interlocking directors). See also Testa,
Jurisdiction of an American Court Over an Alien Corporation Whose Subsidiary is Doing
Business in the Forum, 1963 A.B.A.J. Int’l & Comp. L. 168; 9 U.C.L.A.L. Rev. 249 (1962).
18 In 1963, the New York legislature also indicated its desire to expand the State’s juris
diction over nonresidents. N.Y. Civ. Prac. Law § 302 (McKinnej' 1963). The New York
Advisory Committee expressly provided that § 302 “is designed to take advantage of the
constitutional power of the state of New York to subject nonresidents to personal jurisdic
tion when they commit acts within the state.” ADVISORY COMMITTEE ON PRACTICE AND
Procedure, Second Preliminary Report, 1958 N.Y. Leg. Doc. No. 13, at 39; see, e.g.,
Bard v. Steele, 283 N.Y.S.2d 930, 932-33 (App. Div. 1967) (state telephone number and
listing alone sufficient minimum contact); Longines-Wittnauer Watch Co. v. Barnes &
Reinecke, Inc., 15 N.Y.2d 443, 209 N.E.2d 68, 84, 261 N.Y.S.2d 8, 26 (1965), cert, denied,
382 U.S. 905 (1966) (injury in Connecticut, but sale of warranted item in New York was
"transacting business”). Section 302 is limited, however, to causes of action related to the
activities conducted in the state. 19 N.Y.2d at 536, 227 N.E.2d at 852-53, 281 N.Y.S.2d
at 43.
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"should be a simple and pragmatic one.”1920 The Court of Appeals
failure to explain the test preserves its flexibility to consider all the
aspects of the foreign corporation’s activity and frees New York courts
from the narrower quantitative analysis of earlier cases.“0 It coincides
with the rationale of International Shoe, which held that the criteria
for personal jurisdiction "cannot be simply mechanical or quantitative.
The test is not merely . . . whether the activity ... is a little more or a
little less. . . . Whether due process is satisfied must depend rather upon
the quality and nature of the activity . . . .”2122
24Interestingly, the Court
23
of Appeals supported the Frummer decision by testing it against the due
process requirements of International Shoe.11
A clear change in the court’s underlying attitude toward what con
stitutes doing business is manifested by comparing Frummer with Mil
ler v. Surf Properties, Inc.11 a strikingly similar case decided in 1958.
In Miller an independent travel agency operating in New York adver
tised itself as the Florida defendant hotel’s local office. Besides dis
tributing defendant’s literature, it received reservations and transmitted
them to defendant in Florida.2'1 The Court of Appeals unanimously25
rejected plaintiff’s attempt to subject defendant to in personam juris
diction, characterizing these activities as "little more than rendering
telephone service and mailing brochures.”2627
The only difference between the activities in Frummer and Miller is
that the reservation service in Frummer accepted and confirmed the
reservations in New York,2' whereas the travel agency in Miller trans
19 19 N.Y.2d at 537, 227 N.E.2d at 853, 281 N.Y.S.2d at 44. The court first adopted this
test in Bryant v. Finnish Nat’l Airline, 15 N.Y.2d 426, 432, 208 N.E.2d 439, 441-42, 260
N.Y.S.2d 625, 629 (1965).
20 See note 10 supra. International Shoe opened the way for more flexible standards for
jurisdiction: “[The] demands [of due process] may be met by such contacts of the corporation
with the state ... as make it reasonable ... to require the corporation to defend the particular
suit which is brought there.” 326 U.S. at 317 (emphasis added). This standard has been criti
cized as vague and inviting misinterpretation. See McBain, Jurisdiction Over Foreign Cor
porations: Actions Arising Out of Acts Done Within the Forum, 34 Calif. L. Rev. 331, 336
(1946).
21 326 U.S. at 319 (emphasis added).
22 Due process requires "certain minimum contacts . . . such that the maintenance of the
suit does not offend 'traditional notions of fair play and substantial justice.’ ” 19 N.Y.2d at
537, 227 N.E.2d at 853, 281 N.Y.S.2d at 44, quoting International Shoe Co. v. Washington,
326 U.S. 310, 316 (1945).
234N.Y.2d 475, 151 N.E.2d 874,176 N.Y.S.2d 318 (1958).
24 Id. at 480-81, 151 N.E.2d at 876-77, 176 N.Y.S.2d at 321-22.
25 Three members of the Frummer court were on the Miller panel: Judges Von Voorhis
(who dissented in Frummer), Fuld (writer of the Frummer opinion) and Burke.
26 4 N.Y.2d at 481, 151 N.E.2d at 877, 176 N.Y.S.2d at 322.
27 The dissenting judges argued that no support could be found in the record to indicate that
Reservation Service had accepted and confirmed reservations. 19 N.Y.2d at 541 227 N E 2d at
856, 281 N.Y.S.2d at 48.
’
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mitted reservations to Florida for approval.28 This distinction alone,2930
however, should not explain the completely opposite holdings. It is
doubtful that Hilton (U.K.) benefited significantly from the simple fact
that its agent was able to confirm reservations immediately.20 If this is
the only feature distinguishing the decisions, foreign hotel corporations
could easily escape the jurisdiction of New York courts by simply re
taining the right of final acceptance.3132 The court’s decision would rest
upon a mere business formality rather than the underlying economics
of a corporation’s activities within its jurisdiction, thus defeating the
purpose of a "simple pragmatic” test for doing business.

Businesses could similarly escape jurisdiction if Frummer s second
standard—doing all the business which a defendant’s officials could do
were they present—were subject to a quantitative interpretation. By
retaining the right to final acceptance or receipt of payment, a foreign
corporation could prevent a local business from doing everything the
corporation could do if it had been present itself. Thus, the court’s
second standard could hardly be "the significant and pivotal factor”
it was claimed to be.’“ Its significance is explained only if the court is
adopting a more liberal standard for subjecting foreign corporations
to its jurisdiction.3334
A subsequent case in the United States Court of Appeals for the
Second Circuit, Gelfand v. Tanner Motor Tours, Ltd.™ indicates that
28 4 N.Y.2d at 479, 151 N.E.2d at 876, 176 N.Y.S.2d at 320. During the off season the
agency in Miller had authority "to accept any and all reservations ....” Id. at 480, 151 N.E.2d
at 876, 176 N.Y.S.2d at 321. Although this technically may not constitute power to confirm
reservations, the Miller court itself recognized that receipt of an application for a reservation
by the travel service during this season was equivalent to having a reservation. The Frummer
court, however, did not acknowledge that pragmatically the effect in Miller was the same as
that in Frummer.
29 It is unnecessary to try to categorize this distinction as either quantitative or qualititative.
Characterized one way, accepting reservations is just an additional transaction of business;
characterized the other, it is a different type of activity denoting greater discretion and re
sponsibility being exercised in the jurisdiction. The ultimate question, however, should be
whether the foreign corporation is deriving sufficient benefits from within the jurisdiction
to justify forcing it to respond to local suits instituted by the public whose rights the jurisdic
tion aims to protect.
30 As a matter of commercial practice many independent agencies afford this convenience
to the public. See Frummer v. Hilton Hotels Int’l, Inc., 19 N.Y.2d 533, 541, 227 N.E.2d 851,
856, 281 N.Y.S.2d 41, 48 (dissenting opinion), cert, denied, 389 U.S. 923 (1967).
31 If this were the result, the net effect of Frummer would be to deny the public the con
venience of immediate confirmation.
32 19 N.Y.2d at 537,227 N.E.2d at 854, 281 N.Y.S.2d at 44.
33 Under an International Shoe rationale, where the test for jurisdictional power is simply
reasonableness, the fact that a local business conducts all the activities that a foreign corpora
tion could were it present is always significant. Cf. International Shoe Co. v. Washington,
326 U.S. 310, 317 (1945).
34 385 F.2d 116 (2d Cir. 1967).
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courts following Frummer™ will not interpret its tests restrictively.35
36
The Gelfand court did not attempt to enumerate the activities of the
reservation service; it placed its emphasis upon the facts that "the [reser
vation] Service does all the business which [defendant corporation]
could do were it here by its own officials”37 and that defendant’s reliance
upon the service for 42 percent of its business was a sufficient contact
to satisfy due process requirements38 and satisfy New York’s presence
test.39 The Second Circuit explicitly interpreted this test as nonquantitative.40
Frummer implies that the Cannon doctrine is no longer valid in
New York courts.41 In fact, under the Frummer tests corporate ties
may prove to be a liability.42 The treatment of parent and affiliated
35 The Gelfand court acknowledged that it decided its case on the basis of Frummer. Id.
at 121.
36 The Gelfand plaintiffs were New York residents. Defendants were commonly owned
California and Nevada corporations, and also members of Gray Line Sight-Seeing Companies
Association, a nonprofit membership corporation of Maryland. Defendants accounted for
approximately 15% of Gray Line’s business. Defendant’s only contact with New York was
through Gray Line’s sales representative in New York.
Plaintiffs brought suit in a United States district court in New York for injuries sustained in
Arizona when a wheel broke off a Gray Line bus owned by one of the defendants. The
Court of Appeals originally heard the case in 1964. After rejecting all other grounds of in
personam jurisdiction over defendants, the court remanded the suit for further findings on
the question of defendants’ presence in New York in the traditional sense. On remand, the
district court again found that defendants’ activities were insufficient to satisfy New York’s
traditional "doing business” test even though the sales agent could confirm reservations for
defendants unless informed that no space was available. The court held that the service
was an independent agency, that it did not receive any payment directly from defendants, and
that there was no evidence it was controlled by defendants. The agency’s presence in New
York, therefore, did not subject defendant to local jurisdiction.
Frummer was decided during the interim between this decision and the second appeal. On
the basis of Frummer, the United States Court of Appeals reversed. Id. at 121.
37 Id. at 120-21, quoting Frummer v. Hilton Hotels Int’l, Inc., 19 N.Y.2d 533, 537, 227
N.E.2d 851, 854, 281 N.Y.S.2d 41, 44, cert, denied, 389 U.S. 923 (1967).
33 385 F.2d at 121.
39 The court added, “We are not called upon to consider the merits of the policy expressed
by New York’s test .. . which ... is binding upon us.” Id.
40 We take this [the Frummer test] to mean that a foreign corporation is doing busi
ness in New York "in the traditional sense” when its New York representative pro
vides services beyond "mere solicitation” and these services are sufficiently important
to the foreign corporation that if it did not have a representative to perform them,
the corporation’s own officials would undertake to perform substantially similar ser
vices.
Id. (emphasis added).
Gray Line’s New York sales representative had testified that without his reservation ser
vice the tour could not be effectively merchandised. Id.
41 Cannon was not decided on constitutional grounds. The Court implied that had there
been a statute in the jurisdiction the foreign corporation might have been subject to the
court’s jurisdiction. Cannon Mfg. Co. v. Cudahy Packing Co., 267 U.S. 333, 336 (1925).
See generally Note, Parent-Subsidiary Corporations: Service of Process to Acquire Personal
Jurisdiction Over Foreign Corporations, 1956 WlS. L. Rev. 668; 9 U.C.L.A.L. Rev. 249
(1962).
42 The Frummer court used the affiliation between Hilton (U.K.) and Hilton Reservation
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corporations as separate legal entities was designed to insulate the assets
of the remaining business from the liabilities incurred in one segment of
the business.43 Cannon accomplished this result, but it also insulated
foreign sectors of the business from self-incurred liabilities.44 A strictly
logical analysis of the fact that the corporations are "separate legal
entities” might support this result, but when a foreign parent or affiliate
is deriving significant economic benefits from the activities of a related
corporation in the jurisdiction, crude logic may not be appropriate.4546
47
The Supreme Court’s adoption of reasonableness as a test for jurisdiction
and drummers insistence on pragmatism indicate that courts will not be
bound by Cannon?*

Although New York courts have never formally abandoned the
"presence” standard,4' the more liberal standards of drummer will af
ford greater protection for New York citizens at the expense of foreign
corporations.4849 The drummer and Gelfand courts both concluded
that "litigation in a foreign jurisdiction is [inconvenient] for any com
pany,” but is "part of the price which may properly be demanded of
those [engaged] in [interstate] trade.”40 The repercussions of 'Frummer,
Service as a basis of a "valid inference as to the broad scope of the agency in the absence of an
express agency agreement." 19 N.Y.2d at 538, 227 N.E.2d at 854, 281 N.Y.S.2d at 45.
43 Many articles have discussed this facet of incorporation. See, e.g., Ballantine, Separate
Entity of Parent and Subsidiary Corporations, 14 CALIF. L. Rev. 12 (1925); Douglas and
Shanks, Insulation from Liability through Subsidiary Corporations, 39 YALE L.J. 193 (1929).
44 E.g., Harris v. Deere & Co., 223 F.2d 161 (4th Cir. 1955); Fergus Motors, Inc. v.
Standard-Triumph Motor Co., 130 F. Supp. 780 (S.D.N.Y. 1955). This result has been de
scribed as a "somewhat technical rule” applied for policy reasons to preclude states from
arbitrary exercise of jurisdiction. Ballantine, supra note 43, at 14.
45 See Pergament v. Frazer, 93 F. Supp. 9 (E.D. Mich. 1949) (courts should not encourage
subsidiary empires to public’s detriment); Note, Jurisdiction Over Foreign Corporations—
An Analysis of Due Process, 104 U. Pa. L. Rev. 381, 405 (1955); 9 U.C.L.A.L. Rev. 249,
251 (1962).
46 "When corporations’ activities . . . through an agent become . . . widespread . . . they re
ceive considerable benefits from such . . . business and may not be heard to complain about
the burdens.” Gelfand v. Tanner Motor Tours, Ltd., 385 F.2d 116, 121 (2d Cir. 1967).
47 Recent decisions continue to use presence language. E.g., Frummer v. Hilton Hotels
Int’l, Inc., 19 N.Y.2d 533, 227 N.E.2d 851, 281 N.Y.S.2d 41, cert, denied, 389 U.S. 923 (1967);
Bryant v. Finnish Nat’l Airline, 15 N.Y.2d 426, 208 N.E.2d 439, 260 N.Y.S.2d 625 (1965);
Simonson v. International Bank, 14 N.Y. 2d 281, 200 N.E.2d 427, 257 N.Y.S.2d 433 (1964);
48 This attitude is shared by several jurisdictions. See, e.g., Henry R. Jahn & Sons v.
Superior Court, 49 Cal. 2d 855, 323 P.2d 437 (1958); Nelson v. Miller, 11 Ill. 2d 378, 143
N.E.2d 673 (1957); Hoagland v. Springer, 75 N.J. Super. 560, 183 A.2d 678 (Super. Ct.),
aff’d, 39 N.J. 32, 186 A.2d 679 (1962).
The greatest expansion in this area, however, has come from legislative initiative. "Long
arm” statutes have been adopted by over half of the states. E.g., ILL. REV. Stat. ch. 110, §
17 (1965); N.Y. Civ. Prac. Law § 302 (McKinney 1963); Va. Code Ann. § 8-81-2
(Supp. 1966). This trend has become so prevalent that the Commission on Uniform State
Laws adopted the Uniform Interstate and International Procedure Act which deals in part
with bases of jurisdiction. National Conference of Commissioners on Uniform
Laws, 1962 Handbook 220.
49 Gelfand v. Tanner Motor Tours, Ltd., 385 F.2d 116, 121 (2d Cir. 1967); Frummer v.

630

The Georgetown Law Journal

{Vol. 56: 630

however, may not all be affirmative. New York’s willingness to sub
ject foreign corporations to suit might force corporations receiving only
marginal benefits from activities there to leave the state. More impor
tant, the domicile countries of foreign corporations affected by New
York’s exercise of jurisdiction may choose to reciprocate against Ameri
can firms with subsidiaries within their territory. ’0
Hilton Hotels Int’l, Inc., 19 N.Y.2d 533, 538, 227 N.E.2d 851, 854, 281 N.Y.S.2d 41, 45,
cert, denied, 389 U.S. 923 (1967).
50 The dissenting judges were particularly concerned about this problem. 19 N.Y.2d at
540, 543-47, 227 N.E.2d at 855, 858-60, 281 N.Y.S.2d at 46-47, 50-52. The Gelfand re
sult, however, indicates that Frummer’s greatest impact will be felt by American corporations
not incoporated in New York.

SECTION 8(c): THE NECESSITY FOR A

BALANCING OF INTERESTS
Southwire Co. v. NLRB (5th Cir. 1967)

A full realization of those rights guaranteed by the National Labor
Relations Act1 requires the balancing of competing management and la
bor interests. Management’s concern, in order to best exploit its market,
is in having the workers choose that union with which the employer can
best negotiate and which would least interfere with the running of the
company.2 Utilizing his freedom of speech, the employer hopes to
counter excessive union propaganda by informing the employees of the
possible detrimental effects of choosing the union as its collective bar
gaining agent and by stating his position on the fundamental issues of
industrial relations. The employer should be allowed, however, to em
ploy these means only to the point at which his interests become balanced
against his employee’s interests in organization. Beyond this point, the
legitimate expression of his interests ends and interference3 with the
rights of his employees begins.
1 National Labor Relations Act (Wagner Act), 49 Stat. 449 (1935), as amended, Labor
Management Relations Act (Taft-Hartley Act), 61 Stat. 136 (1947), as amended, Labor-Man
agement Reporting and Disclosure Act (Landrum-Griffin Act), 29 U.S.C. §§ 141-87 (1964).
2"[T]he employer must be regarded as a rightful contestant for his employees’ loyalty
....” Texas Indus., Inc. v. NLRB, 336 F.2d 128, 130 (5th Cir. 1964). "The mere belief that
unionism means ... the loss of [its] authority and prestige is a sufficient explanation for much
of management’s opposition .... [Its] approach to labor relations, therefore, has always been
based on the conviction that [it] must have the authority to manage.” Wilcock, Industrial
Management’s Policies Toward Unionism, in Labor and the New Deal 275, 280 (M. Derber & E. Young ed. 1957).
3 "It shall be an unfair labor practice for an employer to interfere with, restrain, or coerce
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The constitutional right of freedom of speech has traditionally been
recognized as a variable,45expanded or limited by resolving the individ
ual’s interests with those of his society.0 Since "the character of every
act depends upon the circumstances in which it is done,”6 there is a need
for an awareness of all contributing factors including a definition and de
lineation of each relevant interest. Although courts have adopted this
analysis in determining the limits of freedom of speech in employer
employee relations, its application has conflicted with our nation’s labor
policy.
Following the Wagner Act, the National Labor Relations Board se
verely limited the employer’s freedom of speech by requiring strict
management neutrality in union affairs.7 The Supreme Court reversed
this position in 1941, however, holding that the act did not enjoin "the
employer from expressing its view on labor policies or problems . . . .”8
For the first time,9 the Court had affirmatively recognized that the inter
ests of management and labor must both be protected. As a guide for
effectuating this legitimate employer interest, the Court formulated the
"totality of conduct” test—a consideration of expressions in connection
with the circumstances in which they are made.10
employees in the exercise of [their] . . . rights . . . .” Labor Management Relations Act (TaftHartley Act) § 8(a)(1), 29 U.S.C. § 158(a)(1) (1964).
4 "Nothing is more certain in modern society than the principle that there are no absolutes,
that [an expression] . . . has meaning only when associated with the considerations which gave
birth to the nomenclature.” Dennis v. United States, 341 U.S. 494, 508 (1951) (emphasis
added); see Roth v. United States, 354 U.S. 476, 482 (1957); Chaplinsky v. New Hampshire,
315 U.S. 568, 571 (1942).
5 See Talley v. California, 362 U.S. 60, 66 (I960) (Harlan, J., concurring), citing Schneider
v. New Jersey, 308 U.S. 147, 161 (1939); Kovacs v. Cooper, 336 U.S. 77 (1949). The doc
trine of "balancing the equities” has been applied continually by a divided Supreme Court.
Compare Königsberg v. State Bar, 366 U.S. 36, 49-56 (1961), with Cahn, Justice Black and
First Amendment "Absolutes": A Public Interview, J>J N.Y.U.L. Rev. 549 (1962) and Meiklejohn, The First Amendment is an Absolute, 1961 Sup. Ct. Rev. 245.
6 Schenck v. United States, 249 U.S. 47, 52 (1919).
7 In Standard Hat Co., 17 N.L.R.B. 883 (1939), an employer’s statement to his employees
that they would not have to join the union to keep their jobs was deemed coercive, for it "clearly
reveal[s] the respondent’s effort to prevent the unionization of its employees.” Id. at 889Correct employer conduct would involve giving "equal emphasis to the positive rights of the
employees . . . .” LZ.; see Yale & Towne Mfg. Co., 17 N.L.R.B. 666 (1939), amended, 20
N.L.R.B. 425 (1940); Roberti Bros., 8 N.L.R.B. 925 (1938). The Board apparently meant
that one-sided statements were inherently coercive. See generally Note, Limitations Upon an
Employer’s Right of Noncoercive Free Speech, 38 VA. L. REV. 1037, 1039 (1952).
The courts generally sustained the Board’s position. See, e.g., NLRB v. Jones Foundry &
Mach. Co., 123 F.2d 552 (7th Cir. 1941); NLRB v. Federbush Co., 121 F.2d 954, 957 (2d Cir.
1941) (Hand, L., J.).
8 NLRB v. Virginia Elec. & Power Co., 314 U.S. 469, 477 (1941).
9 The earlier position had been: "Slight suggestions . . . may have telling effect among
men who know the consequences of incurring that employer’s . . . displeasure.” Lodge No. 35,
Machinists v. NLRB, 311 U.S. 72, 78 (1940); see NLRB v. Link-Belt Co., 311 U.S. 584, 59899 (1941).
10 NLRB v. Virginia Elec. & Power Co., 314 U.S. at 477.
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Although the NLRB followed the new test quite literally, often find
ing not only seemingly innocent employer policy statements to be coer
cive, but also coercive ones to be innocent,11 the majority of decisions still
reflected a Board policy of "overprotecting” the rights of organized labor.
The circuits, however, generally favoring management’s interests, rejected
the Board’s overprotective approach, preferring instead to adopt a mark
edly stricter interpretation of "totality.”12 Dissatisfaction13 with such ex
treme approaches led to the inclusion of a free speech provision in the
Taft-Hartley Act.14
Congress, with the passage of section 8(c), hoped to eliminate the
inequities created by the Board’s policy of limiting employer speech.10
However, since courts invariably adhered to a literal interpretation10 of
this section, finding that "the employer is free to make any statement of
opinion concerning the union which contains no threats or promises of
benefit,”1718
it is clear that the balance has tilted in favor of the employer.
Southwire Co. v. NLR*
B1S is typical of this approach which disclaims any
idea of judicial "balancing.” Instead, the courts assume that Congress
has already weighed the interests of the employer against the rights of
11 Compare Peter J. Schweitzer, Inc., 54 N.L.R.B. 813, modified, 79 U.S. App. D.C. 178,
144 F.2d 520 (1944), and Sunbeam Elec. Mfg. Co., 41 N.L.R.B. 469 (1942), modified, 133
F.2d 856 (7th Cir. 1943), with La Salle Steel Co., 72 N.L.R.B. 411 (1947), enforced, 178 F.2d
829 (7th Cir. 1949) and Fisher Governor Co., 71 N.L.R.B. 1291 (1946), enforced, 163 F.2d
913 (8th Cir. 1947).
12 Compare the Board’s attempts to find unfair labor practices when, by every conceivable
test, the employer’s speech was not coercive, Clark Bros., 70 N.L.R.B. 802 (1946), enforced,
163 F.2d 373 (2d Cir. 1947); West Ky. Coal Co., 57 N.L.R.B. 89 (1944), enforcement denied,
152 F.2d 198 (6th Cir. 1945), cert, denied, 328 U.S. 866 (1946), with the court’s narrowly
construed "totality” doctrine tvhich not only included employer practices before and during the
period of the speech but also the effect of the speech upon the workers. The circuits required
explicit evidence that an employee was, indeed, coerced. See Edward G. Budd Mfg. Co. v.
NLRB, 142 F.2d 922 (3d Cir. 1944); Jacksonville Paper Co. v. NLRB, 137 F.2d 148 (5th
Cir.), cert, denied, 320 U.S. 772 (1943).
13 Most criticism centered around an alleged Board practice of finding "speech, otherwise
privileged, . . . coercive because the employer had committed some severable and unrelated un
fair labor practices . . .
Koretz, Employer Interference with Union Organization Versus
Employer Free Speech, 29 Geo. Wash. L. Rev. 399, 411 (I960).
14 Labor Management Relations Act § 8(c), 29 U.S.C. § 158(c) (1964). The section pro
vides that: "The expressing of any views, argument or opinion . . . shall not constitute or be
evidence of an unfair labor practice ... if such expression contains no threat of reprisal or force
or promise of benefit.”
15 Congress meant to discontinue "the practice the Board [used in taking] . . . speeches and
publications of employers ... no matter how irrelevant or immaterial . . .” in order to find an
unfair labor practice. H.R. Conf. Rep. No. 510, 80th Cong., 1st Sess. 45 (1947). See also
Cox, Some Aspects of the Labor Management Relations Act, 1947, 61 Harv. L. Rev. 1, 15-19
(1947).
18See Texas Indus., Inc. v. NLRB, 336 F.2d 128 (5th Cir. 1964); NLRB v. Threads, Inc.,
308 F.2d 1 (4th Cir. 1962).
17 Holty Hill Lumber Co. v. NLRB, 380 F.2d 838, 841 (4th Cir. 1967).
18 ------ F.2d ------ (5th Cir. 1967).
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the employee to self-organization, the result being the express language
of section 8(c). The inequities prevalent in Southwire indicate that this
assumption is not well founded.
Southwire operates a manufacturing plant employing 900 workers in
a small Georgia town. Its history evidences an "open and intractable
opposition ... to any unionization of its plant.”19 New employees are
required to view the film "And Women Must Weep!”20 as part of a thor
ough indoctrination program.21 The film is a professional depiction of a
violent wildcat strike in Princeton, Indiana, during 1956. The General
Counsel of the NLRB believed it conveyed to employees a threat not only
to their economic security but also to their physical safety.22 This film
along with several other employer threats and discriminatory discharges
constituted the alleged unfair labor practices in Southwire. The Trial
Examiner and Board rejected the employer’s contention23 that the film’s
reference to violence could only be construed as a mere prediction of ad
verse consequences and concluded that he had, under the circumstances,2425
effectively coerced and restrained the employees in the exercise of their
rights. 0 Finding it neither a "threat of reprisal or force” nor a "promise
19 Southwire Co., 159 N.L.R.B. No. 32 (June 19, 1966) (Trial Examiner’s Report). The
company has been involved in a series of unfair labor practice suits since its formation in 1950.
See 164 N.L.R.B. No. 135 (May 31, 1967) (8(a) (1) and 8(a)(3)); 145 N.L.R.B. 1329
(1964), enforced in pertinent part, 352 F.2d 346 (5th Cir. 1965) (8(a) (1)); 133 N.L.R.B.
83 (1961), enforced, 313 F.2d 638 (5th Cir. 1963) (8(a)(3)).
20 1 59 N.L.R.B. at------ (Trial Examiner’s Report). This film has been in issue before
the Board on three previous occasions. Two of the cases resulted in elections being set aside
because of the film. Carl T. Mason, 142 N.L.R.B. 480 (1963); Plochman & Harrison—
Cherry Lane Foods, Inc., 140 N.L.R.B. 130 (1962). But cf. Bannon Mills, Inc., 146 N.L.R.B.
611 (1964).
In two recent non-election cases the Board has cited its Southwire decision as a basis for
calling the showing of film an unfair labor practice. Hawthorn Co., 166 N.L.R.B. No. 20
(July 5, 1967); Forest Indus. Co., 164 N.L.R.B. No. 145 (June 1, 1967). In neither case did
the Board or Trial Examiner find the need to expand on the Southwire decision.
21 All new employees were also given a booklet which specifically warned: "No person -will
be allowed to solicit or carry on Union organizing activities on the job. Anybody who does so
and who thereby neglects his own work or interferes with work of others will be subject to dis
charge.” 159 N.L.R.B. at------ (Trial Examiner’s Report).
22 As the General Counsel opined, the film was "merely a graphic expansion of the simple
threat that 'if the union came in, a bunch of people was going to get hurt.
Brief for Re
spondent at 18, Southwire Co. v. NLRB,
F.2d
(5th Cir. 1967).
23 Brief for Petitioner at 33-36, Southwire Co. v. NLRB,------ F.2d-------- (5th Cir. 1967);
see note 47 infra and accompanying text.
24 The Trial Examiner carefully refrained from calling the film a "threat.” In light of the
orientation program, the no-solicitation rule, the company’s relationship to the town, its past
opposition to unionization, and the discriminatory discharges, he found the expression not pro
tected by § 8(c). 159 N.L.R.B. at------ (Trial Examiner’s Report).
25 The Trial Examiner did not consider the proposition that coercive activities may in some
cases be permissible. Instead, after finding the film to be coercive, he concluded that it vio
lated § 8(a)(1) and, therefore, was unprotected by the provisions of § 8(c). Id. The company
was also found to have violated §§ 8(a)(1) and (3) by threatening certain employees and discriminatorily discharging others for union activities.
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of benefit,” the Fifth Circuit denied enforcement of the Board’s order
with respect to the film.26
This conclusion was based on the rationale that only "threats of re
prisal or force or promises of benefit” coerce employees in violation of
the act. Although this strict interpretation of section 8(c) may be con
sistent with precedent,27 it is a shortsighted approach. There is a multi
tude of coercive expressions which may not be termed "threats” or ' prom
ises of benefits” or be rationalized on the basis of employer interest. The
film in Southwire evidences this.28 No employee, after viewing such
"propaganda,”2930
could make a rational decision on the subject of union
ization. Employers have become well versed in the art of keeping their
plants union-free. They realize that emotion is more effective than logic
in changing opinions20 and that fear is particularly successful in arousing
reactions.31 "And Women Must Weep!” contains almost every possible
emotional appeal;32 everything the employee values is gruesomely de
stroyed—his family, his religion, his economic and physical security—
all victims of union violence. Nevertheless, the Fifth Circuit concluded
that the employee had not been unlawfully coerced since none of these
appeals was a threat of employer action.
The Fifth Circuit must have recognized that the viewers of this prop
26 The court upheld the remainder of the order but concluded that the film was not an un
fair labor practice "in the circumstances of the case.” ------ F.2d at------- .
27 Courts have consistently held that unless a speech contains a threat of reprisal or prom
ise of benefit it is covered by the § 8(c) provision. See notes 16 & 17 supra and accompanying
text. There is one instance, however, where a court has departed from the exact wording of the
statute to hold that there are certain statements which "may or can be violations of section 8(a)
(1) although they contain no express threats of economic reprisals.” Dubin-Haskell Lining
Corp. v. NLRB, 375 F.2d 568, 571 (4th Cir. 1967). This was the Fourth Circuit’s conclusion
after it found a supervisor’s act of asking an employee to report future union activity to him
coercive in violation of the Act. Such expressions, when "made without assurances that no
reprisals would be taken, leave the employee to conjure up various images of employer retalia
tion.” Id. This court, however, has since adopted the majority view. See text accompanying
note 17 supra.
28 "Anyone who has endured the film . . . may justly regret that labor relations should call
forth propaganda of this kind.” Bok, The Regulation of Campaign Tactics in Representation
Elections Under the National Labor Relations Act, 78 Harv. L. REV. 38, 67 (1964).
29 After discussing the film which "places the church, morality, fair dealing, town pride
and law and order on the side of those who object to unions and pits these forces against un
faithful union leaders, engaged in usurping power for their own ends and in gross violence,”
the Fifth Circuit found that as "antiunion propaganda” it was "encompassed in the employer’s
right to free speech.” ------ F.2d at------- .
30 R. T. Oliver, The Psychology of Persuasive Speech 268-69 (2d ed. 1957). Emo
tions, furthermore, have been proven to affect adversely an individual’s judgment. Id. at 25758.
31 Janis &. Feshbach, Effects of Eear-Arousing Communications, 48 J. Abnorm. & Soc.
Psych. 78, 91 (1953).
32 See R. Gain, The Magic Power of Emotional Appeal (I960). The author con
sidered the four emotional appeals to be: self-preservation, money, romance, and recognition.
Id. at 37.
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aganda were not worldly, well-educated individuals,33 but rather unso
phisticated, unskilled laborers'14 who were watching a presentation by
their employer ’'' during an orientation program.30 The film’s emotional
effect3' can be best understood by considering its impact on an employee.
He is under ever present "cross-pressures”33*
39from management and the
38
37
36
unions. He realizes that someday he will have to decide whether to join
a union.30 In viewing the film, he sees his choice before him—join a
union and have your child shot, your house destroyed, etc., or refrain
from joining and retain those things which you have worked to secure.40
Accepting the premise that an employer is a contestant for his em
ployees’ loyalty,41 and as such has the right to try to persuade42 the em
ployee, one still feels compelled to ask how such an emotional, illintended appeal can be rationalized on the basis of employer interest.43
33 There is evidence to support the theory that the level of intelligence of an audience usu
ally determines the effect of the appeal. H. Abelson, Persuasion: How Opinions and
Attitudes are Changed 58 (1959). See generally L. Doob, Public Opinion and Prop
aganda 526 (1949).

34 Courts have recognized that "ordinary working people [are] unversed in the 'witty di
versities’ of labor law.” NLRB v. S.E. Nichols Co., 380 F.2d 438, 442 (2d Cir. 1967). In
speaking of the film, Chairman McCulloch has commented that while a "sophisticated person
would probably recognize a film such as 'And Women Must Weep!’ for what it is, . . . appro
priately weigh [ing] or discount [ing] its one-sided and distorted message . . . such films are not
meant for sophisticated audiences.” Carl T. Mason Co., 142 N.L.R.B. 480, 486 (1963) (con
curring opinion).
3o The source of the communications has a great deal to do with its effect upon the indi
vidual to whom it is directed. J. Klapper, The Effects of Mass Communication 99104 (1960).

36 Whether a stimulus evokes the "desired response is dependent upon the setting, context,
or ’manner’ in which [it] occur [s].” Hartmann, A 'Field Experiment on the Comparative
Effectiveness of "Emotional” and "Rational” Political Leaflets in Determining Election Re
sults, 31 J. Abnorm. & Soc. Psych. 99, 101 (1936).
37 The media of motion pictures is recognized as not only a source of entertainment but
also a vehicle of propaganda which can arouse emotions and change attitudes. L. DOOB,
Public Opinion and Propaganda 508, 515-20 (1949).
38 Persons under cross-pressures have proved to be the most "susceptible to conversion by
mass communication ....” J. Klapper, The Effects of Mass Communication 77 (I960).
39 The Board and courts are in agreement that an employee should have a "free and un
trammeled choice” when the time comes to vote on unionization. General Shoe Corp., 77
N.L.R.B. 124, 127 (1948); accord, NLRB v. Houston Chronicle Pub. Co., 300 F.2d 273, 278
(5th Cir. 1962). They fail to realize, however, that "laboratory conditions” will never be ob
tained if materials so devastating and enduring as the present film are allowed to be presented
to employees before the protected election period.
40 See generally A. Shastah & W. Gomberg, Blue-Collar World: Studies of the
American Worker (1964).
41 See note 2 supra.
^See Thomas v. Collins, 323 U.S. 516, 537-38 (1945).
43 The International Association of Machinists attempted to cushion the effects of
"Women” by producing an answer—"Anatomy of a Lie.” While the latter is presumed to
portray the real strike in Princeton, it is questionable to what extent, if at all, it could restore
the viewer to a rational state.
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This result is a far cry from the initial construction given section 8(c) by
the Fifth Circuit when it announced that “employers still may not, under
the guise ... of free speech, pursue a course of conduct designed to re
strain and coerce their employees in the exercise of rights guaranteed
them by the Act.”44
Southwire is not the only instance in which a court, feeling compelled
to adopt a literal interpretation of section 8(c), has held protected, an em
ployer’s coercive actions, obviously beyond his legitimate interests. The
most offensive of these cases involved the "Blakely notices”45 in which
courts allowed the use of clearly coercive statements on the theory that
they were merely expressions of “opinion.”46 Courts have also protected
an employer’s “predictions,”4' providing yet another device through
which employees may be coerced with impunity.
It is obvious that as long as courts feel compelled to interpret section
8(c) strictly, unlawfully coercive activity will go unpunished. No court,
however, should literally interpret a statute if the outcome would be to
subvert its general intent.4S48Even when an individual’s actions conform
to the requirements of certain legislation, courts are not bound to inter
pretations which would "deprive the statutory provision ... of all serious
purpose.”49 Once the general intent is determined it must be given effect
even if it might seem inconsistent with a literal reading of the statute.50
44 NLRB v. Gate City Cotton Mills, 167 F.2d 647, 649 (5th Cir. 1948).
45 The notice ordinarily read: "Our sincere belief is that if a union were to represent you
in our plant, it would not be to your benefit but to your serious harm. . . . We, therefore, pro
pose to use every proper means to prevent a union from becoming established here.” See Suprenant Mfg. Co. v. NLRB, 341 F.2d 756, 758-59 (6th Cir. 1965); Wellington Mill Div. v.
NLRB, 330 F.2d 579, 583 (4th Cir. 1964).
46 Courts have, for the most part, adhered to the rule that opinions are protected unless they
constitute threats. But see NLRB v. Kingsford, 313 F.2d 826, 832 (6th Cir. 1963).
47 The Fifth Circuit has concluded that section 8(c) "permits an employer to state his legal
rights under the Act and to predict that dire economic consequences will follow from a union
victory.” Texas Indus., Inc. v. NLRB, 336 F.2d 128 (5th Cir. 1964).
The court in Southwire pronounced: "the threat is not privileged but the prediction is.”
------ F.2d at------ ; see NLRB v. Golub Corp.,------ F.2d ------ (2d Cir. 1967); NLRB v.
Brownwood Mfg. Co., 363 F.2d 136 (5th Cir. 1966). Only when it is determined the em
ployer intends willfully to cause the consequences predicted, has such been deemed a threat of
reprisal. See Suprenant Mfg. Co. v. NLRB, 341 F.2d 756 (6th Cir. 1965).
48 In Philadelphia Nat’l Bank v. United States, 374 U.S. 321 (1963), the Supreme Court
held bank mergers to be covered by § 7 of the Clayton Act. A strict reading of this section
would produce the opposite conclusion, but the Court felt it would also result in "undercut[ting] the dominant congressional purpose . . .”—to include bank mergers. Id. at 348; see
Standard Oil Co. v. United States, 221 U.S. 1, 59-60 (1911); cf. Robert E. Lee & Co. v. Veatch,
301 F.2d 434 (4th Cir. 1961).
4» Gregory v. Helvering, 293 U.S. 465, 470 (1935).
50See Kohanovich v. Youree, 51 Del. 440, 443-44, 147 A.2d 655, 657 (1959). After
finding the purpose of the Delaware nonresident motorist statute to be to afford citizens of the
state a means of redress when involved in an accident with an out-of-state driver, the court was
able to conclude the word "highway” also covered accidents on private property.
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Most courts agree that this intent can only be deduced by construing the
legislation as a whole/’1 and according it a meaning which is compatible
with “the plain evident policy and purview of the Act.”52
Federal courts have traditionally adopted this approach in construing
numerous other provisions of the Labor Management Relations Act.53
The literal construction of section 8(c), however, has been rationalized
by raising the specter of an encroachment upon the employer’s constitu
tional right to free speech.51 Although courts have not considered this
freedom to be absolute50—in Southwire it was considered an interest to
be "balanced against the rights of the employees to self-organization
. .
—they have applied it in a highly inflexible manner approaching
the absolute. This is premised on the assumption that the “balancing”
of interests has previously been accomplished by Congress in the form
of section 8(c). But, since this very practice has been rejected5, by the
Supreme Court in dealing with the first amendment freedoms, Congress
could not have intended the courts to analyze employer free speech by
such "magic formulae.”
What is needed is a flexible approach, one which would not "plug”
51 See, eg., Vermilya-Brown Co. v. Connell, 335 U.S. 377, 386-87 (1948); Fishgold v.
Sullivan Drydock & Repair Corp.' 328 U.S. 275, 285 (1946); Helvering v. New York Trust
Co., 292 U.S. 455, 464 (1934).
52 Western Pac. R.R. v. State, 69 Nev. 66, 68-69, 241 P.2d 846, 847 (1952), quoting Ex
parte Iratacable, 55 Nev. 263, 282, 30 P.2d 284, 290 (1934). The Nevada Supreme Court
used the "cardinal rule of construction that the purpose of a law is to be kept in view and the
statute given a fair and reasonable construction with a view to effecting its purpose,” to find a
one-car passenger unit not covered by a safety statute applicable to "trains.” 69 Nev. at 69,
241 P.2d at 847.
53 Section 8(b)(4)(ii)(B) of the act provides: "It shall be an unfair labor practice for a
labor organization ... to threaten, coerce, or restrain any person .. . where ... an object thereof
is . . . forcing or requiring any person ... to cease doing business with any other person. . . .”
Labor-Management Relations Act (Taft-Hartley Act) § 8(b), 29 U.S.C. § 158(b) (1964). In
NLRB v. Local 760, Fruit & Vegetable Packers, the Supreme Court held the section should not
be read literally to declare illegal any type of union activity directed against neutral employers,
for such "a broad ban against peaceful picketing might collide with the guaranties of the First
Amendment.” 377 U.S. 58, 63 (1964).
The Supreme Court in NLRB v. Allis-Chalmers placed the union member outside the pro
tective limits of § 8(b)(1)(A) in his relations with the union. This was in clear opposition to
the plain words of that section which protect the member in the exercise of his § 7 rights not to
participate in concerted activity. 388 U.S. 175 (1967). See Union Discipline: The Indiffer
ent Union Member—Taft-Hartley’s Forgotten Man, 56 Geo. L.J. 609 (1967).
54 See, e.g., Union Carbide Corp. v. NLRB, 310 F.2d 844, 845 (6th Cir. 1962); Coppus
Eng'ring Corp. v. NLRB, 240 F.2d 564, 570 (1st Cir. 1957).
On the other hand, certain commentators have proffered that § 8(c) goes well "beyond the
constitutional protection of free speech . ...” H. Millis & E.C. Brown, From the Wagner
Act to Taft-Hartley 422 (1950). See also 13 NLRB Ann. Rep. 49-50 (1948).
55 See notes 4 & 5 supra and accompanying text.
56 ------ F.2d at -------.
57 "The boundary at which the conflicting interests balance cannot be determined by a
general formula in advance . . ..” Hudson County Water Co. v. McCarter, 209 U.S. 349, 355
(1908).
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facts into a "formula” to determine when an employee’s rights have been
unlawfully interfered with. Courts should view section 8(c) not as a
rule, but as a guideline; they should draw the bounds of employer free
speech only after a weighing of competing interests. A true determina
tion cannot be reached unless the interests and rights of each party are
considered in the context in which they are exercised and the individuals
they affect.“'’ Only when courts recognize these variables will the pur
poses of the legislation be attained.
58 The "totality of the circumstances” test has recently been revived by the Board and courts
which now claim words alone are not the decisive factor. "The fact that . . . statements, con
sidered alone and out of the context . . . may not amount to threats of economic reprisal is of
no moment because their effect must be considered in toto.” NLRB v. McCormick Concrete
Co., 371 F.2d 149, 152 (4th Cir. 1967). This same court has held that "words and phrases,
each lawful when considered alone, can be united in such a fashion as to yield an improper
end product.” Daniel Constr. Co. v. NLRB, 341 F.2d 805, 811 (4th Cir. 1965); see Barbash,
Employer "Free Speech” and Employee Rights, 14 Lab. L.J. 313 (1963); Cox, Some Aspects
of the Labor Management Relations Act, 1947, 61 Harv. L. Rev. 1, 17 (1947).
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